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Notice 98

SECTION 1. ,PURPOSE 

'This notice addresses the federal income and employment tax 

, c0:1s~qUences' o~, payments received'by individuals with respect' 

certain ,work activit pe~fC?,rmedin ~tate pr9grams under part A . ' . ' . ' 
. "J' ' 

of title, IV,of the SocialS~cu~itY'Act',~s amended by the 
, \'" , ' ' ,,' , 

,', 

,Personal Re~ponsibility'and Work9pP9rtunity Reconciliation Act 
" 

of 1996 (PRWORA) ( Pub. L. No. JQ4-193, 110 St,at. 2105 (August 22, 

" 1996) (TANF' payments). The notice sets" forth certain 'conditions 
, 

under which.TANF payments are not income, earned income, 'or wages 

for federal income and ~mployment' tax purposes. ' The Treasury 

Department and the Internal Revenue Service 'intend to issue 

reguiationsthat will address tpe federal income and employment 

tax consequences of TANF payments. The regulations generally 

will,' be effective retroactively to [INSERT DATE NOTICE IS 

RELEASED'TO THE PUBLIC] .' As applied to the:i'nterim period 

'between [INSERT DATE NOTICE 'IS RELEASED TO THE PUBLICl,and the 

date..the regulations' are issued, ,the regulations, will be 
':,' ,: 

• ,J,consistent with this notice. 
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SECTION '2. SCOPE 

This notice addresses only the treatment of TANF payments 

,under certain incomeand,employment tax provisions of the 

InternaJ, Revenue Code. ,Because this notice is based on the 

lIgeneral ,welfare doctrinel!, (see section 4. Ol; below) ( which is \ 
.' .' .', ," .. ; ,-t hIS nc.~ u '0 I ( 

unlque to the determlnat,1pn of federal tax l1abJ.lJ.ty, ~ 


" (..{<.l o('SI lC\ clvkY f-t1 f\('L.~ , ,', '.,' ", 

impllcation is int@-ndeQ~rding·the treatmemt or'effect of TANF 


payments (or regarding whether an employment relation~hip exists) 


under 'any other provision of law I 'l.ncluding the ,Fair Labor 


Standards Act .and othe+federal and state. emplbyme:pt, laws.' This 


notice does no't reach a determination as to whetherth.e recipient 


of TANF payments is a, common law employee 01:' is, self -employed" 


For purposes of the analysis, set; forth herein, however, ,it is 


assumed that' the recipient' "of the TANF J?a~entsis 

employee. 

SECTION 3. BACKGROUND 

Congress reformed the welfare system through the enactment 

of PRWORA, 'which replaced Aid to Families with Depe'ndent ,Children 
, , 

(AFDC) with Temporary Assistance for Needy Families (TANF) . AFDC 

required individuals to, perform some work activities in order to 

cohtinue to receive public assistance. TANF. provides states with 

more fle~ibility than they had under AFDe to determine basic 

eligibility rules and benefit amounts. TANF alsq requires that 

specified percentages ofindividu'al recipients engage in' work. 

activities' and imposes penalt,ies on the states for non-compliance 

with that 'requirement. 

http:l1abJ.lJ.ty


.3 
:,' . 

For purposes of TANF I the term ';'work activities", is defined 

under § '407(d)of the "Social Security Act ~ '42 U. s. C. § 607 (d) , 

as: 
, , 

(1) unsubsidized employm~nt; 

(2) 'subsidiz~dprivate sector employment; " 


(3)" subsidized' public sector employment;

'0 ' 

(4) work experience (including-work' a'ssociated with the ' 

refurbishing bf publicly 'assisted hous~ng) ,if sufficierttprivate' 

sector employment is not,available; 
" ~ j • 

(S), on-:-the-job training; 
• ; <-., 

(6) jbb ~e~r~h :~n~job re~dineS9 assistance; 
, 

( 7) ,,' commun,ity service programs i , 

(8) vocational' educational", train'ing' (not to 'exceed 12 months 

with respec,t ,to any individual,) j 

(9) job skills training directly related to employmli:!nt; 
, " 

(10) education directl:y related ,to employment; in the case 

of a recipient who has not rece~ved a high school diploma:or a 

certificate 	of high schooi 'equi\iaiencYi 


,,(11 ) satisfactory attendance at 'secondary school or in a 

" 	 , 

course of study leading 'to :a, certificateo{,general equivalence, 

in the case of a,r~cipient, who has not completedsecondary'school 

or received such a certificate; and 

,,(12) the provision of child care services to an individual" 

who ,is participating' ina' commun:L-tY'se17ice. program: 



DRAFl 

4 

. SECTION 4.. TREATMENT OF TANF .PAYM·ENTS 

.01 General Analysis.. ,',. 
. '. 

", I •• 

.The federal' inc~me and em'ployment .tax consequences of T.ANF 

paymerit:s generally are determined under' the. following analysis. 
~ ,. • I

" . 
. paym~nt's by a-sioyern~ental unit to an individual under. a 

legi~latively' pr~vide~ soc benet'i.t program. for t.he promotion'"
'". . 

of the gE;neral.welfare 'that. are not' basical~y' for services 

rendeted,ar~'not includible in th~iri.dividual's gross 'income and 

are not wages for emp19ymen,t tax .purposes, even if the individual 

i~ required to perform "certain '.'activities to. remain eligible for 

the payments. See Rev. :Rul. 71-425, 1971-2 C.B. 76. Similarly, 

these payments are' not earned. income'f~rEarned Income T~x Credit
'. '., .." 

. , 

'(EIC) purposes. 'If I however,. taking into, accou'nt· all the facts' 

and circumstances, .paymeQ.tsbY· 'a gov~rnmEmtal. unit are pasicallx '. (1- hi 
.'1, . ..... ,eveh ol.4t~h S\)~ '~1Ii1IhC, ,.s. f· JItho 

~ompensation for-service's rendered'J\thentht:; p'ayments are -!. . 
,J .' I 

includible in the 'individua·l's gross incQme and are wages for 

employment tax purposes." Similarl'y, such payments generally, are 

earned .i~~for ~,~'purposesA,~e) J~.~v.f<~t· :f.s'-~y (v 

. ~addition, § "32 (c) (2) (B) (v). 'of the Internal Revenue c:;;ode 

(as added by. § l085(C) of. the Taxpayer Relief Act of 1997~ Pub. 
" " . 

.. L. No. 105-34, 111 Stat" 788 (August, 5, 1997), and effective for' 
, " . , . 

taxable y~ars beginning-after December 31,' 1997) provides tl1at.· 


earned·· income; for ,EIe purposes does not include amounts" r~'ceived 


fornser-vice 'pe~f~~ed in work'activities as defined in~paragraph 


(4)':or '(7) of, s,ec~ion 407{d) of the' 'S'achl.l Security Act"to which 

,-,'. , . ,- . 

the taxpayer is' assigned' Ullder .any stat;,e' program under part A of' 

~p(DPDWH-JIrh~~~~1tTP~~ 

, 

,\I" 



Where PCiyments to a participant in a social benefit program are m,ade by an , 
entity for which the participant provides services, and some or all bf the 
payments (whether termed l'wag~sn or otherwise} are s~bsidized by a state or , 
local welfare or work training agency, the participant is in essen~ engaged in 
,subsidized employment. Under these circumstances, such payments are 
includible in the individual's gross income, are wages for employment tax 
purposes. and'are earned income for EIC purposes. ' , , 

, 1 

," " 

'. ." 
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title IV of such Act, but only Co the extent such amount is 

subsidized under such State pro9ram." 

.02 Application of General Analysis to Certain TAME Payments, 

Due to the flexibility TANF affords states to determine 

basic ~ligibility rules and benefit amounts, a T~F payment' may 

be made both for ,the promotion of the general welfare and as 

,compensation for service,s. ,In. these cases, it is extremely 

difficult to characterize the basic purpose of, the paymerits. It 

is also not practically feasible to determine the relative 

proport ion of ,t~e payment each purpose represents. 

In many of these 'cases, TANF payments are received in lieu 

of (and generally in amounts no 'greater than) payments the 

individual formerly receiv.ed or would have received under AFDC 

based upon the individual I s personal and family subs,iate'nce 

requirements~ In these cases, the' primary measure of the amount
.' , , ' , 

received is the personal or family need of the individual 

recipient rather than the value of any services performed, 

These cases typically share, and can be'~dentified by, 

common characteristics. In cases where 'the followip.g three 

conditions are satisfied, TANF payments will not be includible in 

an 'individual's, gross income ~ .will not be earned income for EIC 

purposes, and will not be wages for employment ~ax purposes~ 

(1) The oI}.ly payments received by the individual with 

respect to the .work, activity, are .. recEdved directly from t,he 

state or, local welfare agency {for, this purpose, an e,ntity 

with which a state or local welf~re agency, contracts to 

http:receiv.ed
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adminlstert;J}e B"tate TANF program on behalf of the state' 

will' be' 'treated as the state or' locaiwelf~re agency}; ,
'. , .' ", . '. 

(2)'The determinat:ion,»f the,'indivi'dual's eligibility,to 

receive any ',payment "is "bc:l.sed on need and the only payments 
" , ' ' 1 • 

'recei"ecipy, the' indi~idual with reSpect" ,to ,the wQrk' activity 

are 'funded entirely urid.~r a TAm- program (including any 

, payments with respecttd quaU,fied s~I3.,te :~xpenditu'res (as 
, , 

. " 
d~firied in §409(a) (1)'03) (i) (I)' of the So,cia~ SecuritY,A9tl) 

and the Food Stamp Act' of 1'97]; and 

(3) The siz~' of the, individual' spaym,ent is determtned by, 

the applicable welfare law I and the nti~er,'of hours the 
, " 

individual maY,en.gage in the work'activity is limited by the 

size of the individual's payment (as 'determined by' 
, ' 

applicable welfare law) divided by th~p.igher of the federal 

" .. ,or state"minimum wage. 

The ,federal income,and emploYment.ta~-treatmen~ of TA.NF payments 

that do not 'satisfy each of these three conditions is determined 
, ' , , .. 

\,lnder, the general, analysis described in section' '4,': 01,' above. 

REQUEST FOR COMMENTS 

: '. The Treasury Department and the Service, invite comments on 

this notice an~ 'orithe future.:regi.llacions .:1n particular," 

comments are 'requested on'the three conditions set forth in 
,.... 

section 
, , 

4.02 of this" notice'. Written comments should be ' 

submitted by October 1, '1998.. 'An original 'and ,eight cop of 

written comments should b~ ~~nt to: 

Internal Revenue Service 
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Attn: CC:DOM:CORP:R 


.Room 5228' (:~T&A:Br2): 


,P', O. Box 7604' 


~en Franklin ~tation' 


. Washing.ton, DC 20044 ; 
. , \ , ' 

or hand delivered between the hours of 8 a.m. and 5 .p.m. to: 

Courier'S Desk 

Internal Revenue Service 

Attri: . CC:DOM:CO~P:R (Notice 98-_)' 

.. Room 52'28 {IT&A:Br2} 


1111 Constitution Avenue, NW 


Washington;' D.C. 


Alternatively, 'taxpayers may submit comments electronically via, 

the~nternet by sele.cting: the IITax Regs" opt,ion on the IR,S Home ' 

Page, or by SUbmitting comments directly to: ,.. ' 

htt:p:llwww.irs.ustreas.gov/prod/tax~regs/comm~nts:html (the IRS 

interne.tsite) .' All 'comments will be, available for publ 

inspection and copying' in t·heir entirety" 

FURTHER INFORMATION 

For fUJ;"ther' in~ormation, 'contact Mr. Edw~n B .. , Cleverdon at 

(202),,622-4920 regarding the income tax issu:es this notice'and 

Ms ..Jean, Casey at (202), 622 6q60 regarding the EIC and employment 

tax lssues in th~s notice (not,toll:free c~lls)~ 

, , 
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July 30, 1998 

Mr. Bruce Reed 
Advisor to the President for 

Domestic Policy 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Dear Bruce: 

The AFL-CIO and the Clinton Administration share a keen interest in the fair treatment 
of individuals who are required to work as a condition of receiving Temporary Assistance for 
Needy Families (TANF). The Administration has frequently stated its view, which we strongly 
share, that such individuals. should be afforded the same status and protections as other workers, 
and should not be subjected to second-class status or inferior treatment. 

We understand that for several months, the Treasury Department and Internal Revenue 
Service have been workin~ on a draft regulation to address the tax treatment of T ANF payments 
for TANF recipients engaged in work activities. We believe that Treasury's proposed approach 
would relieve states fuid TANF recipients of all tax liability (income tax, FUT A, and FICA) for 

. ·TANF payments under the IRS's "general welfare doctrine." That doctrine has typically been 
applied in circumstances where individuals receive benefit payments and receive training but do 
not perform services in exchange for their benefits ..We are greatly concerned that applying the 
doctrine to TANF payments in circumstances where individuals are clearly performing services 
sends the message that these individuals:are not "real workers," and jeopardizes their status as 
employees under labor and employmentlaws. Given its prior pronouncements on·the 
importance of employment protections for workfare participants, I am confident that the 
Administration shares this concern. 

We have consistently taken the view, and have conveyed a detailed analysis supporting 
our view, that an approach utilizing existing "work relief' exemptions in the governing statutes is 
superior to the approach under consideration by Treasury, because the "work relief' approach 
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"Mr. Bruce Reed 	 .;, 

July 30, 1998 
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both meets the policyopj~di~esof the t;\dministration and the states without expanding'IRS 
precedent and endap.genng employee st~tils 'and rdated protections for T ANF'workers:', ' 

, : 

, Earlier this'week; we learned that Trea~ury had decided toproc~ed with.i~s original 
.'~generalweIfare" ~pprmich; al,beit with the a!idition of languag~aimea at rnaId~g clear that the ' 
ruling in"no'way was intended to have 'any effect on labor and employment laws., To the extent. 
lang~age' has been ·added to, address concerns regarding potential adverse implicatio'ns'of the', ' 
Treasury ruling; ~e appreciate those efforts. At the 'same tiITle~ we do not believe this cures the 

" 	 problem, because by issuing a directive applying the "general welfare doctrine" to T ANF 
payments where recipients are clearly engaged· in servic'es, Treasury's approach still sends th~, 
message that TANF recipiertts 'engaged in work activities are not like other work~rs. We belie~e 
such an approach would also constitute a significant expansion ofthe general welfare doctrine 
from current precedent. \ , " 	 '" ;, ' , ' 

"1;': " . 

We are greatly 'disappointed that the. Administration appears to. have decided to proce,ed 
down this path When a superior and lessharinfuI approach is available to it,and we ask that the. ' 

, Administration reconsider its decision:' If the Administration insists on following the "general 
welfare doctrine" course, it 'must 'ensure .that it cortectly applies, 'and does not expand, the 

. ..' ., doc;trine.' We ask that the 'Administration not publish any notice uritil we have an opportunity to 
. discuss this maher. . . ' . . 

Thank you for yourconsideratiort 

. .' .. 
, I' 

" , 

," 
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j' AFL-CIO' 

81516th Street, NlV, 
Washington, DC 20006 
PHONE: (202) 637-5237 
FAX:' (:202) 637-5138 

Date:" ".7/30/98 

~. , ' 

TO: : Bruce Reed , 

Advisor-to the Pr.esident for Domestic Policy
. , 

FAX#: . 456-2878 

" " " 

FROM: Gerald M·. Shea 

, Assistant to the President for Gove~ent Affairs 


, Number of Pages (including cov~r sheet):. 3 
, I 

DPC staff continue to work mightily on worker stand~rds.Unfortunately, 
Treasury seems to' hear a different drurilmer:, Please give me a call when yon 'can. 

<. .' • . . 

'i

, .. ,'>' , 

.1' 

. II, 
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, Mr. 'Bruce Reed 
Advisor to the President for 

Domestic Policy 

The White House 

1600 Pennsylvania Avenue, N.W. 


~ W~~gto~ D.C. 20500 ' 

'bear Bruce: 

The AFL-CIO and the Clinton Administration share a keen interest in the fairtreatm~~t 

onndividtials who are required to'workas,a condition ofreceiving Temponuy AsSi~ce for 

Needy Families (TANF): The Administration has frequently stated its view. which we strongly 

share, that such individual$ shoul,d be, afforded the same status and protections as, other workers> 

and should not be subjected to ~ond-cl,ass status or inferior treatment ' 


We'uriderSUind that for severai months. the 1;reasury DePartment and Internal Revenue 

Service have been working on adraft regulation to address the tax treatme~t ofTANF payments 

for TANF recipients engaged in work activities, We believe that Treasury's'proposed approach 

woUld relieve states and T ANF recipients ofall tax liability (income tax, FUTA, and FICA) for 

TANF payments 'under the IRS's "genera. welfare doctrine." Th3.1 doctrine has typically been' 

applied in,circumstances where individ1J3ls receive benefit payments and receive training but do 


, not perfonn services in exchange for their benefits_ ~e are greatly concerned tl;lat applying the 
doctrine to TANF payments' in circumStances'where individuals are clearly performing services 
sends the message that these'individuals are not "real workers:t and jeopardizes their status as 
employees tmder labor and employment iaws. Given its prior pronouncements 'on the 
importance ofemployment protectionS for workfare participants. I am coDfident that the 
Administration shares this concem., " 

, ..",, '\ ' " 

We have consistently taken the Yjew, and have conveyed a detailed analysis supporting 
ouiview~ that an approach utilizing exiSting "Work r~lief' exemptions in the governing statutes is, ' 

, Supeiiortothe approach under consideration by Treasury. because the "'Work relief' approach ' 

I 

" 
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, Mr. Bruce Reed 
, July 30, 1998 
Page Two 

both meets the policy objecti~~ ofthe: Administratio~ and the states without expanding IRS 

precedent and encIaD.gering employeestatus and related protection~forTANF w?rkers. 


, \ 

Earlier this week, we leamedthat Treasury had decided to proceed with its original 
'''general welfare" approach, albeit With the addition oflanguage aimed at maIdng clear th3.t the 
ruling in no way was intended to have any effect on labor and employment laws. To the 'extent ' 
language has been added to address concemsregarding potential adverse implications of the 
Treasury ruling> we appreciate those efforts. At the same time, we do not helievetbis cures the ' ' 
'problem, because by iss~g a directiv~ applying the "general welfare doctrine" to T ANF " 
,payments where recipients are clearly engaged in services, Treasw.y's approach still sends the, 
message that T ANF recipients engaged, in work activities are not like other workers. We believe 
such an approach would also constitute; a significant expansion ofthe general welfare cloctrine 
from cw:rent precedent. ' 

, 
: 

We are greatly disappointed that
I 

the Administration appears to have decided to proceed 

down this path when a superior and less hatmfulapproach is availaQle to it., and we ask that the 

Administration reconsider its decision. If the Administration insists on,foIIowing the "general 

welfare doctrine", course, it must en~ that it correctly applies, and does not expand, the 

doctrine. We ask. that the Achninistrati6n not publish any notice until we have an oppornmity to 

discuss this,matter. . ' , 

. " ., /. 

Thank you for your consideratio~. 

ldent for Government Affairs 

i, 

" 

, 
1 ' 
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. i 	 . June 8, 1998 
. Job Creation Serving Community Needs - .. 

Welfare to Work Initiatives Crom Acrosfrthe Nation
I by 


National E~ploymellt I,.aw Project 

I 

The federal welfare law enacted in August 1996, combined with the 3-billion dollar . 
"\Vdfare to Work" (\VtVV) program signed into law a year later~ have fueled initiatives across 
the country to create transitional wage-pl.aying jobs for welfare recipients. These programs 
most often provide employment in the public and non-profit sectors in order to best target 

.. and address local community needs. \ . . 

Not unlike the highly-successful YouthBuild program and other innovanvejob 
creation initiatives, these are jobs thac participants can proudly promote in seeking . . 
unsubsidizedjobs, while in many instanc~s also pro"idingjob training and eligibility for the 
Earned Income T.ax Credit (as much as S3,600 a year in additional income at no cost to the 
state). This contrasts signincanuf with w9rkfare programs which, the studies have . 
consistently shown~ do not result in an increase in employment ox: earnings or reduced 
reliance ?n public assistance. I' 

As summarized below, cities and states across the country are now implementing 

tr<msitional employment programs using }VtW, Temporary ,l\ssistanc.e for Needy Farniljes 

(TA..N'F), Job Training Partnership Act (ffPA), private foundation and other available 

funding sources. Advocates and policy makers in other cities and counties (Baltimore, 

Oakland, and New York City) and states (California, Michigan, N<:w York and 

Pennsylvania) are actively planning simitar' initiatives. 


I 

Washington State CommUDityJobs Initiative 
-The Community Jobs Initiative (CJ1) is now placing 540 low-income parent!! on 

public assistance in a mix. of public and priva.te non-profit jobs acrOSS five regions of 
the state. This effort is seen by the: state ali the first phase of program, to be expanded 
statewide in the near future.· . . 

• 	 The jobs, which integrate education and training, are designed to directly benefit the 
community with placements in agencies' such as the Forest Service. tribal enterprises, 
and local housing authorities. I .. 

I 
• 'We appflldatc the lIignificant contripution from the statT of the Center on Budget &. Policy 

Priorities (CBPP) and the Center on La.w & Social Policy (CLASP; in preparing this :Nmmary. 
Maurice Emsellem of the National Employment Law Project (NELP») CliffJohnson of the CBPP 
(202.408-1080). and Steve SaYner ofCL\SP (202-328-5118) are actively monitoring transitional 

. employment progrrul13 while Aho providing tl:pmit:ul u..;';ii:HIU'lCe lI.) polley maken and ndvocnte3. 
. 	 I 

N a.nonal Employment Law Project 
55 John Street, 7th "'oor, New York, NY l0038 

(212) 285-3025, (;xt. 106' e!ndp@igc:.org e (212) 28.5-~044 (fax) 

http:e!ndp@igc:.org
http:priva.te
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; 

• 	 Participants in the program work in 9~month po§ioQns-for 20 houfS-perwee.k~t the 
minimum wage, which is supplemented by th(Iamed Inco.me Tax Credit (EITC~ 
Wages are !i4bsidized·entirely by the participants' Eublrca;wstanc-e-'grantS(as- '; 
authorized by1ederii and state b.w), and work expenses, iricluding F1eA payroll 
ta.xes, are reimbursed by the program.. 

. I 
Vernlont's Community Service Employment Program 
• 	 11'1 place ~jnce 1995, Vennom's Gommuruty Service Employment Progra..'11 is 


required of T&'l'F participants w,ho reached their time limit on welfare ar.d still 

cannot find unsubsidized work. : . 


• 	 Vermont has placed, 215 participants since November 1995 in public and non-profit 
wage-payingjobs across the state: Work sites include schools, libraries and oLher. 
public facilities as well as non-profit agencies. , 

• 	 The lO-mor..th positions are com'pensat~d at the minimum wage, supplemented by 
·the EITC, and provision is made ,to reimburse work expenses, including fleA payroll 
taxes. 

i. 	 9 
. I 

Philadelphia's Transitional Work Program 
• 	 Philadelphla has established the rransitional \Vork Program which will grow from 

250 to 750 jobs over three years in. '. ,f public st:CLor and non-profit community-· 
based workplaces. seI'\~ng a total ~ 3,000 '-participants . 

. • 	 Positions will be deVeloped to en31l~participants learn transferable work skills 
and receive significant on-site! support, including workplace mentors. 

• 	 Participants will work in 6-monm:positions for 25 hour:s per week: and an additional 
10 hours per week will expressly provide for workplace training. . . 

• 	 . Participants will be compensated at the minimum wage, supplemented by the EITC 
and a bonus ofup to S650 when the parcicipant secures an unsubsidizcdjob. The 
cost of participants' wages are pai~ primarily by ~qnverting T ANF benefits to a wage 
under an agreement '\\ith the State QfPennsylvania. 

• 	 The City is actively seeking to secure national and local foundation funding to 

support the development of a new' non-profit agency to administer the program. 


• 	 The program is funded with a combination ofT.I\.NF dollars committed by the State 
and by City WtW'forrnula funding. . . . . . . 

. 	 I 

Detroit's Welfare to Work FormulalGran:& PrograDl _ . 
• 	 '. BeginniogJilly 1, 1998, Dctroit>g \\1't\V program will creat<r1')OO~age-paying jobs 

for TANF participants for the equivalent of6 months offurr:nme work. Participants 
will be placed public agendes and:in private for-profit emplOyment with employers 
who agree to hire suitable participants after the subsidy ends. . 

i 
San Francisco'. New Ways to Work Program 
.' 	\Vith funding received from a federal Wl\V competitive grant, San Francisco ....i11 


create a 200.person pilot programofwag<::-b~l..Scdjobs for nine-month poshions t 'With 

the employer of rcc..:urd being a commllnity-based organization. vVages will be 

covered by c..onverting the TANF benefits Lo a wage, which will be 5upplementedby 

\Vt\V funds and tilt" EITC. . • . -	 .I . 	 . . . . 
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Welfare Reform: Application of FICA to Workfare Jobs 
I 
I 
i 

Summary of Draft Notice 

; \. 

The draft notice establishes that ~ayments that meet the following three-part test 
will not be subject to FICA taxes or the EITC: 

I 

i 
• 	 The only payments the individual receives for the work activity come 

directly from the staie or local welfare agency, or its contractor; 
• 	 Payment is funded ertirely byTAt\lF and/or food stamps; and 
• 	 Size of the payment ,is limited by welfare laws; and the number of 

hours is limited by the size of the payment divided by the minimum 
wage. 

! 
I 

The policy would be effective immediately. After considering public comments, the 
IRS would then issue a formal re~ulation. 

I 

, 
The notice is based on IRS's 197~ "general welfare" doctrine, summarized in the 
guidance as "Payments by a govdrnment unit to eln individual under a legislatively 
provided social benefit program f~r the promotion of the general welfare that are 
not basically for services rendered are not includible in the individual's gross income 
and are not wages for employmelTlt tax purposes, even if the individual is required 
to perform certain activities to remain eligible for the payments." 

i 
The guidance notes that "Due to ~he flexibility TANF affords states to determine 
basic eligibility rules and benefit ~mounts, a TANF payment may be made both for 
the promotion of th~ general wel~are and as compensation for services. In these 
cases, it is extremely difficult to <::haracterize the basic purpose of the payments. It 

I 

is also not practically feasible to Qetermine the relative proportion of the payment 
each purpose represents." The guidance then discusses how in many cases the 
TAI\JF payments are received in lieu of payments a family would have received 
under AFDC and are based primatily on family need. It then establishes the three 
part test listed above for those payments that will not be considered wages for tax 

I 

purposes. 	 . I 

I 
I 

The ruling contains a disclaimer: ('This notice does not determine the treatment or 
effect of TAI\JF payments (or regarding whether an employment relationship exists) 
under any other provision of law,! including the Fair Labor Standards Act." . 

Letter from Gerry Shea 
i 

The July 30th letter from Gerry Shea said ';To the extent language has been added 
to address concerns regarding pdtential adverse implications of the Treasury ruling, 
we appreciate tho~e efforts. At the same time, we do not believe this cures the 

! 

I 



I 
problem, because by issuing a directive applying the "general welfare doctrine" to 
TANF payments where recipients are clearly engaged in services, Treasury's 
approach still sends the message,trat TANF recipients engaged in work activities 
are not like other workers." i' 

I 


I 

I 


, 
\ 



FICA 	,Meeting ~a...Jl\.; 

Issue: Should Treasury proceed with its draft ruli~g that WO;kfare particiPa~·"3o ffV' 
are. not subject to income and e~ployment taxes? 

!. 
I 

Summary of Draft Ruling: 1 
• 	 3-part test for whether workfare .is subject to taxes: , 

• 	 The' only 'payments ~he individual receives for the work activity come 
directly from the state or local welfare agency, or its contractor. 

• 	 Payment is funded ~ntirely by TANF 'and/or food stamps . 
• 	 Size. of the paymen~ is limited 'by weifare'laws; and the number of 


hours is limited by the size of the payment divided by the minimum 

, 	 , , j 

wage. 	 ' 

• 	 Ruling is based in part on IRS's 1971 "general welfare" doctrine, which 
states that ,idisbursements by a government to an individual under a 
legislatively provided social benefit program for the promotion of the general 
welfare, and,that are not made basically for services rendered" are not 
subject to income or empl?yment ta)(es. 

, 	 I 

Ruling, states that.a TAI\IF!payment may be 'made both for the promotion of 
the general welfare and as compensation for services, and it is not practically 
feasible to determihe the, r1elative proportion of each purpose.', Therefore, it 
carves out the 3-part exc~Ptionabove for cases whe~e the primary measure 
of the 	amount received is;'fhe state's welfare grant rather than the value of 
services performed.' I 

• 1 
, 	 I 

• 	 Ruling has disclaimer:' "Nol,implication is intended as to ... whether an 
, ,I 

employment relationship e)(ists under any other provision of law, including 

FLSA" I: .
• 	 I , ' 

I ' 

Concern by Unions/DOL': I 

• 	 Risk that courts, in determining whether FL.SA really applies to workfare 
position, will import logic 6f tax ruling that work is not'really or entirely 
cornpensation for servicesi. ' 

, 	 ," 'i 

• 	 Unions believe that Treasyry has a viable alternative: a 1950 Social, Security 
law says that people employed by states who are "employed to relieve.! 	 ..' ,
[them] from Linemployme~t" are not covered by FICA. , 

Response by Treasury: I 
• 	 Risk that courts will uset?is ruling to rule that workfare participants are not 

subject to employment laws appears small to non-existent. Examples given 
, I 

by unions are not cohvinci,ng. 
I 

• 	 The unions' alternative is ~ot promising. The scope of employment it wo~ld 



j 

cover is not clear (e.g., may-not be limited to workfare}. Also, it does not 
I 

deal with income taxes. Fuller evaluation of unions' alternative would take 
many months. 

. i , 



, 
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.

Draft Talking Points for Unions: 
I 	 . 

• 	 We appreciate your work i1n heiping Treasury evaluate all of the possible 

alternatives it has to answ:er this question. . 

. 	 I 

• 	 However, we understand ~rom Treasury officials that they have serious 

concerns about your alternative route to a FICA exemption. ' 


I 

I 

• 	 Courts have a significant ~asis for determining that FLSA and other worker 
protections apply to those ion workfare, including the underlying FLSA law 
and the May 1997 DOL gqidance on workfare. They are very unlikely to turn 
to a tax ruling as a basis for their decisions. 

I 
! ! .

• 	 We continue to believe tha~ this FICA exemption will help our long-term 

efforts to ensure that workfare participants retain the essential labor 

protections we have workJd so hard to secure for them. 


I.. 	 A ruling should b~ issued a,s soon as possible. We should not allow a 
continued delay to give the. Congressional majority another opportunity to try 
to roll back worker protecti'ons. 

• 	 The FICA exemption is a'isd fair in light of Congress's decision that those on 
workfare are not eligible for the EITC. ' 

, 	 I , 
I 

• 	 Treasury's ruling, while eff~ctive immediately, would be subject to a public 
comment process, and foll6wed by a regulation that will consider comments 
received. . I ' , . 

I 
I , 

• 	 We remain committed to e~forcing the application of the FLSA and other 
I . 

worker protection laws to those on workfare. For example, in the current 
dispute in California, DOL h1as been vigilant in informing state officials and 
the public that the state's ihterpretation of the law is erroneous. . 

I 	 ' 

,I 



Office of T*x Legislative Counsel 
1500 Penn~ylvania Avenue, N.W. 

Washington, D.C. 20220 

Departmer[1t Of The Treasury 

I 
I

July 27, 1998 
I 

To: Diana Fortuna . 

Fax: 456-7431. 	 i 
i 

Number of pages (including this coJersheet): 
i 

From: Paul Crispino 

Tet: 202/622-0224 
Fax: 202/622~9260 !. I 

I 
Comments: Attached is, what shoold be, the final draft of the workfare notice. If 
you have any questions, please callfme. Thanks. 

NOTE: nus MESSAGBIS INTENDED ONLY FOR·THE USE OF THE INDIVIDUAL OR 
. ENTITY TO WHOM IT IS ADDRESSED AND MAY CONTAIN INFORMATION THAT IS 
PRIVILEGED. CONFIDENTIAL. AND)OR REsTRICTED AS TO OR EXEMPT FROM 
DISCWSURE UNDER APPUCABLE I:..AWS. Ifthc recipient of this message is DOt the addressee 
(i.e. the intended recipient), you are hereby notified that you should not read this document and that 
any dissemination. distribution, or copymg of this cOl1llll1lDication, except inSofar as is necessary to 
deliver this docum~ to the inttmded reciPient, is strictly prohibited. If yOU bavereceived rhis . 
commllIlication in error, please notify the lsender immediately by telephone, and you will be provided 
further instructions about the return or destrUction of this documeru. Thank you.

i 
I 

I . 
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DRAFT 
Control Number: RR-I09108 97 

I
Part III Admini ive, Procedural, and Miscellaneous 

Treatment of Certain Payments Received as Temporary Assistance 
for Needy Famil (TANF) 

Notice 98

SECTION 1. PURPOSE 

This noti'ce addresses [the federal income and· employment tax: 

consequences o~ payments rereived by individuals with respect to 
I 

certain work activities perlformed in state programs under part A 

of title IV of the Social ~ecuritY·Act; as amended by the 
I 

I 
Personal Responsibility and Work Opportunity·Reconciliation Act 

, I . ,'.
of 1996 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (August 22, 

1996) (TANF payments). Th~ notice sets forth certain conditions . 

under ~hich .TANF payments Jre not income earned income, or wage,sI 

. ,. I 

for federal income and emp~oyment tax purposes. The Treasury 
! 

Department and the Internal Revenue Service intend to sue 
I 

regulations that will addriss the federal income and employment 

tax consequences of TANF payments. The regulations generally 
I , . 

will be effective retraacttvely to [INSERT DATE NOTICE IS 
I 

RELEASED TO THE PUBLIC]. As applied to the interim period 
I 

between [INSERT DATE NOTICE IS RELEASED TO THE PUBLIC] and the 
i 

I 
date the regulations are ifsued, the regulations will be 

·1 '-- 

consistent with this natick, 
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SECTION 2. SCOPE 

iThis notice addresses only the treatment of TANF payments 
I

under certain income and emp,loyment tax provisions of the 

Internal Revenue Code. Beca:use this notice is based on the 

"general welfare doctrine" (see section 4.01, below) which isf 

unique to the determinat.ion of federal tax liability, no 

implication is intended regJrding the treatment or effect of TANF 

·1 
payments (or regarding whe~~er an employment relationship exists) 

" I 
under any other provision of law,' including the Fair Labor 

i' . , I ' 
Standards Act and other federal and state employment laws. This 

"notice does not reach a'detJrmination as to whether the recipient
I ' " 

of TANF payments is a common law employee or is self employed.
i 
I 

For purposes of the analysi~ set forth herein, however, it is 
I 
i 

assumed that the recipient of the TANF payments is a common law 

I
employee. I 

SECTION 3. BACKGROUND 

Congress reformed the welfare system through the enactment 
I 

of PRWORA, which replaced Aid to Families with Dependent Children 
I 

(AFDC) with Temporary Assistance for Needy Families (TANF). AFDC 
i 

required individuals to pertorm some work activities in order to 
I 

continue to receive public ~ss"istance. TANF provides states with"' I 
more flexibility than they ~ad under AFDC to determine basic 

I 

'1 
eligibility rules and benefit amounts. TANF also requires that 

I 
specified percentages of individual recipients engage in'work 

I 
activities and imposes penalties on the states for non-compliance, 

i
with that requirement. I , 



" " " . ~:.l ~ _ , 
I 
I 
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For purposes of TANF, ithe term "work activities" is defined 

under § 407(d) of the soci~l Security Act, 42 U.S;C. § 607(d), 

Ias: 
I 
I(1) unsubsidized emplQyment; 

(2) subsidized private1seccor employment; 


, (3) 'subsidized public lsector employment;
, I ' 
(4) work, exp~rience (i1ncluding work associated with t'he:' 

refurbishing of if sufficient privatePUbliClyas~isted housing) 
I' 

sector employment is not av.ailable; 
! 

(5) on-the-job traininki 
, 1 

(6) job search andjobl rea?iness ass~stancei 

(7) community service programs; 

(8) vocational educati~nal training' (not to exceed 12 months 
I 

with respect to any individual) i . 

I 

(9) job skills training directly related to employment; 

(10) education 'd'~rect11y related to employment, in the case 
I 

of a recipient who has not teceived a high school diploma or a 

certificate of high school lquivalencYi . . ' ,'. 
, '·1 

(11) satisfactory atte~dance at secondary school or in a 
, ! 


course of study leading to ~,certificate of general equivalence,

i . 

in the case, of a recipient who has not completed secondary school 

or recelVe'd sueh a certl.'f'l.cate;.I and 

(~2) the provision of ~hild care services to an individual 
I , 

who is participating'in a c9mmunity service program, 

1 
I 
I 
I 

I 
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SECTION 4. TREATMENT OF TANF PAYMENTS 

.01 ~~~~~l AoalySis. I 
The federal income and employment tax consequences of TANP

I . . . 
payments generally are determined under the following ana:j.ysis .. 

Payments by a governmJntal unit to an individual under a 

legislatively prOvided socilal benefit program for ehe promotion
I 

of the general welfare thae! are not basically for services 
. ! 

rendered are not includible! in the individual! s gross income and 
I 
I 

are not wages for employmen;t tax purposes,·even if the individual 
I 

is required to perform cert'ain activities to remain eligible for 
! 

the payments. See Rev. Rull. 71-425,1971-'-2 C.B. 76. Similarly, 
I 

these payments are not earn'ed income for Earned Income Tax Credit 
1 
I 

(EIC) purposes. If howeve:r f taking into account all· the 'factsf 

i 
and circumstances, paymentsl by a governmental unit are ba~icallY 

compensation for services r1endered l then the payments are . 

inchidible in the individua,l! s gross income and are wages for 
! 

employment tax purposes. slimilarly f such payments generally are 

earned income for EIC purpdses. 

'In addition, § 32 (c) (2\) (B) (v) .of the lnt,ernal Revenue Code 

(as added by § 1085 (e) of the Taxpayer. Relief Act of 1997,' Pub. 
1 ..' 

L. No. 105-34 / 111 stat .. 78\8 (August Sf 1997),. and effective for 

taxable years beginning. aft:er December 31~ 1997) provides that 
! '. • 

earned income for .Ere ~urpo:ses does not include amounts received 

for. "service performed in workactivj,ties as defined in paragraph 

(4) 'or (7) of section 407(d} of the Social Security Act to which . . I . 

the 'taxpayer is assigned udder any stateprograrn under part A of 
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title IV of such Act, but only to the extent such amount is 

subsidized under such Stat~ program," 
! -, 

,02 Application of General Analysis to Certain TANF Payments. 
I 
I 

Due to the flexibilit~ TANF affords states to determine 
i 	 " 

basic eligibility rules and benefit amounts, a TANF payment may 

"be made both for the promotlion of the general welfare and as 

compensation for services. In these cases, it is extremely"' 

difficult to characterize tlhe basic purpose of the payments. It 
! 

is also 	not practically feaisible to determine the relative 
I 

proportion of the" payment el!ach purpose represents." 

In many of these casesi, TANF payments are received in lieu 

of (and generally in amounts no greater than) -payments the 

individual formerly receive6 or would have received under AFDC 

based upon the-individual's personal and family ~ubsistence 

requirements, In these cases, the primary measure of the amount - - I 
received is the personal or! family need of the individual 

recipient rather than the vj3.lue of any services per~ormed. 

• 	 . , I 

I 

These cases typically '~hare, and can be .identified by, 
. j 

common characteristics. Ini cases where the following three 
- I 

conditions are satisfied, TANF payments will not be includible in
I 	 

an individual's gross income, will not be earned income forEIC - "" 	 . l 
purposes, and will not be w~ges for employment tax p~rposes: 

I 	 1 

(1) The only payments ~eceived by t'he individual" \li'ith" , 	 " 

respect to the ~ork activity are received directly from the 
I 	 " 

state or local welfarel agency" (for this "purpose, an entity 
I 

with which a state or ~ocal welfare agency contracts to 
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administer the state T~F program on behalf of the state 
I 

will be treated as the! state or l'ocal welfare' agency) i 

(2) The de~ermination 6f the individual's eligibility to 

receive any payment is\based on need and the only payments ,. , I 

received by the indivi~ual with respect to the work activity 
, i 

are funded entirely under a TANF program (including any
I 

payments with respect fo~alified state expenditures (as 

defined in § 4~9(a) (7) ~B) (i) (I) of th~ Social Security Act)) 

and the Food Stamp Act\Of 1977~ and 

(3) The size of the individual's payment is determined by
I, , 

the applicable welfare Ilaw, and the number of hours the 
I ' 

individual may engage in the work activity is limited by the 
I 

size of the individual's payment (as determined by 
I 

applicable welfare law}: divided by the higher of the federal 
, I 

. . I 
or state ml.nl.mum wage. I 

The federal income and employment tax treatment of TANF payments 

that do not satisfy each of \these three conditions, is determined 
, 

under the general analysis described in section 4.01, above. 
I 
t 

REQUEST FOR COMMENTS , ',' 1 ' , ', 

The Treasury Department and the "Service invite comments on 
I 

this notice and on the futu~e regulations. In particular,
I, 

comments are, requested on the 
1 

three conditions set forth in 

section'4.02 of this notice'l Written comments should be 

submitted by October 1, 1998: . An original and eight copies of 
I 


I 


written comments should, be slent to: ' 

Internal Revenue servic1e 

I 
I 

I 
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Attn: cc : nOM: CORPi : R 

Room 5228 	 (IT&A:Br2) 

P.O. Box 7604 

Ben Pr~nklin Station 

Washington, DC , 200441. 

or hand delivered between the hours of 8 a.m. and 5 p.m. to: 

Courier's Desk I 
Internal Revenue Service 

I ,. 
Attn: 	 cc:nOM:CORPrR (Notice 98

Room 5228 (IT&A:Br2) 


. t" . 	 I 
1111 Const1tu 10n Avenue, NW 

, 	 I 

Washington, ' D. C. I 
Alternatively, taxpayers Imay submit comments 'electronically via 

the Internet by selecting the "Tax Regs" option on the IRS Home 
1 

Page, or by submitting comments directly to: 
I
I . 	 . 

. 	 I ' 
htt:p://'W"W'IN.irs.ustreas.gov/'prod/tax_regs/comments.html (the IRS 

internet site). All comme~ts will be available for publl,' c 
. I 	 . 

inspection and copying in their entirety. 

FURTHER INFORMATION 

For further informatibn, contact Mr. Edwin B. Cleverdon at 
, 	 I 

(202) 622-4920 regarding tfe income t:ax issues in this' notice and 

Ms. Jean Casey at (202) 622-6060 regarding the'EIC and employment 
. I 

tax issues in this notice ~no~ toll-free callsf. 


