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Treatment of -Certain Payments Recelved ‘as Temporarv A851stance,

for Needy Families (TANF)

o , ' I 7~!~ : . s
 Notice 98- . I o : ﬁfi(ZJX{

SECTION 1. PURPOSE

“This notlce addresses the federal 1ncome and employment tax

Jvfconsequences of payments recelved by 1nd1v1duals w1th respect to

.certaln work act1v1tles performed 1n state programs under part A

of tltle IV of the Soc1a1 Securlty Act as amended by the -

”V.Personal Respon91b111ty and Work Opportunlty Recon0111at10n Act

of 1996 (PRWORA),,Pub L. No ;Q4-193{‘110 stat. 2105 (August 22

;1996) (TANF'payments). The notiéé setsfforth,certain~cond1tlons

'between [INSERT DATE NOTICE IS RELEASED TO THE PUBLIC] and the

‘date the regulatlons are 1ssued the regulatlons w111 be

under which. TANF payments are not income, earned income, or wages
for federal inéome.and emploYment‘tax purposés" The Treasury

Department and the Internal Revenue Serv;ce 1ntend to issue

g regulatlons that wlll address the federal income and employment

tax consequences of TANF. payments The regulatlons generally

wxll be effectxve retroactlvely to [INSERT DATE NOTICE IS

RELEASED TO THE PUBLIC] © As applied to the 1nter1m perlod

con51stent thh this notlce
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Thls notlce addresses only the treatment of TANF payments
_under certaln 1ncome and. employment tax prov151one of the

Internal Revenue Code . Because thlS notlce is based on the

"general welfare doctrlne" (see section 4“01» below)' whlch is.

3 '4h3noﬁu" 'm<
unlque ‘to the determlnatlon of federal tax llabllzty, 12 U BT
‘ cjeeg e Lkw%(vﬂwwytx : ’ :
1mp%eeeeeee—eeweeEended—;egardlnguthe treatment or effect of TANF
payments (or regardlng whether an‘employment relatlonshlp exists)
under ‘any other provision of law, including the Fair Labor
Standards Act andVOther‘federal and state. employment laws;U'This
notlce does not reach a determlnatlon as to whether the IEClplent

of TANF payments is a- common law employee or 1s self employed

'For purposes of the analysxs gset’ forth hereln, however, it is,

.

: aseumed that the re01p1ent of the TANF payments is a ¢ *mon“law

employee

SECTION 3. BACKGROUND
‘ . Congrese reformed the welfare system thrOugh the enactment

of PRWQRA whlch replaced Ald to Famlllee w1th Dependent Children
~(AFDC) w1th Temporary A351stance for Needy Famllles (TANF) AFDC A:;
requlred 1nd1v1&uals to perform some work act1v1t1es in order to |
‘contlnue to receive publlc a531stance TANF provxaes states wlth -
more flex1b111ty than they had under AFDC to determine basic
ellg;blllty rules and" beneflt amounts.‘ TANF also requlres that
specified percentageelof'individﬁal rec1p1ents engage in work
'act1v1t1es and 1mposes penaltles on the states for non- Compllance

‘-wlth that requxrement

“

TV Py,
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For purposes of TANP the term: "work act1V1t1es"

is:defiﬁedl
under § 407(d) of the SOClal Sacurlty Act 42 U S. C §.667(d), |
as:’ . V | |

(1) unéubsidiZed empioym;ot;

(2)'sﬁbsidiiedjpriVate sector”émployment;f‘

(BY'sobsidized;puoiio sector“émployment~;

(4) work ex@eriénce.(lncludlng WOrk assocmated Wlth the
refurblshlng of publlcly asslsted hou51ng) it suff1C1ent prlvaté'.
sector employment is notuayallable; |

'(S)fonfthg~job‘ﬁraiﬁing;,*

(Sf'job Seaféh»énd"job readiﬁéés’éssiStogce{

(fjjcommunlty service Programs,\ |

(é).vocatlonal educatlonal tralnlng (not to exceedtlz months
wlth respect to any 1nd1v1dual) | A

| (9) job skills tralnlng dlrectly related to employment
~(16)_edu¢at;on-d1rectly related‘to employment; in the caée?
of a recipient WhoAﬁas’not recoivea §fhigh school diplomaﬁor'é
certificate of high schooi‘thf%aiency:  " ‘

'{1i) satlsfactory attendanoe at secondary school or in a’
course of study leadlng to a certlflcate of" general equlvalenceg
in the case of a, rec1p1ent who hasvnot completed secondaryvschool
or recelved such a certlflcate, and B ‘

(12} the prov151on of chlld care servxces to an 1nd1v1dual

who is part1c1pat1ng in a communlty serv1ce program
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SECTION 4. 1 TREATMENT oF TANF PAYMENTS
| Ol Qenere__en__xﬁ;e
The federal 1ncome and employment tax consequencee of’TeN§A
,“payments generally are determlned under the follow1ng analySLS
' . Payments by a governmental unlt to an 1nd1v1dua1 under. a
leglsleolvely provxded SOClal beneflt program for the promotlon
\of the general welfare that are not ba51cally for serVLCes’ |
:rendered are not 1nc1ud1ble ln the 1ndlv1dual s gross 1ncome and
‘are not‘wages for employment tax purposes, even- lf the 1nd1v1dual
is required to perform certaln act1v1tles to remain EIlglble for
the peyments. See Rev Rul 71 425 1371-2 C,B. 76. :31m11arly,
thése'paymente are_no: eerpe@.incomelforlEafned.Income Tex Cfedit

' (BIC) purposes. If, however,:taking'into account all'the facts:

and'cireumstances payments by a governmental unit are a81ca11y ~f§ ALE
‘ , €V€hﬁ%OU£P\SQWP ﬁ“mh F Vi
compensatmon for serv1ces rendered then the ayments are
SN

‘1nc1ud1b1e 1n the 1nd1V1dual s gross 1ncome and are wages for

employment tax purposes ‘ Slmllarly, such. payments generally are
earned income for E EIC purposes/\ <€€ gﬁ’\’ RV‘ }5 ”zy(v

e T

’///E;/addltlon. § 32(C)(2)(B)(V) of the Internal Revenue Code

" (as added by § lOBS(c) of the Taxpayer Rellef Act of 1997 Pub.

i:L NoO . 105 34, 111 Stat ~788‘(August 5, 1997),_and effective for
’caxable years beglnnlng after December 31 1997) provideslthat'

 earned- 1ncome for EIC purposes does not 1nclude amounts recelved
for - “servxce performed in work act1v1t1es as deflned ln paragraph
‘(4) or Y.):of sectlon 407(d) of the Soc1al Securlty Act. -to whlch

the taxpayer is. asslgned under any State program under part A of

ﬁroO%&J/M*h oy pdfr M@»ﬁﬂzfﬂ‘ww w&ﬁ//@ﬂ



Where payments toa partlcxpant ina soclal beneﬁt program are made by an
entity for which the participant provides services, and some or all of the

payments (whether termed "wages” or otherwise) are subsidized by a state or
local welfare or work training agency, the participant is in essence engaged in

- .subsidized employment. Under these circumstances, such payments are
_ includible in the individual's gross income, are wages for employment tax

purposes, and are earned income for ElC purposes
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tltle v of such Act but only to the extent such amount 1s

subsidized under such State program

1

.02 A icatio £ exr ' s‘ t e in T Pavments.
Due to the flexibilrty‘TANF affords stetes to determine
basic eligibility rules and benefit amounts, a TANF payment may

be made both for .the promotion of the general welfare and as

. compensation for services. .In these cases, it is extremely

difficult to characterize the basic purpose of  the paymernts. . It

is also not practically feasible to determiﬁe the relative

proportlon of the payment each purpose represents

In many of these cases, TANF payments are received in lieu

of (and generally in amounts no greater than) payments the

~individual. formerly recelved or would have received under AFDC

based upon the 1nd1v1dua1 s personal and famlly subslstence
requlrements- In these cases, the prlmary measure of the amount
recelved is the personal or famlly need of the 1nd1v1dual
rec1p1ent rather than the value of any serV1ces performed

Thege cases typlcally share{ and cen be r@entrfled by, -

common characteristics. In cases where the following three

- conditions are satisfied, TANF payments will not be includible in

ah*individual's‘gross income; willvnét be earned incowre for EIC
purposes, and wlll not be wages for employment tax purposes:
(1) The only payments received by the 1nd1v1dual with
respect to the work. actlvrty are received directly from the

state or local welfare agency {for«th;s purpose, an entlty

with which a state or local welfare agency.contracts to
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admlnlster the state TANF program onebehalf of the state’
wlll be treated as the state or local welfare agency)

o (2) The determlnatlon of the 1nd1v1dual s ellglblllty to
recelve any payment 1s based on need and the only payments
'recelved by the 1nd1v1dual Wlth respect to the work actlvlty :

- are funded entlrely under a TANF program (lncludlng any

jpayments wmth respect to quallfled state expendltures (as‘
deflned in §u4Q9(a)(7}(B)(l)(I) of the Soc1al Securlty Act)f‘
and the’Feed Stamp Act'ef'iéﬁﬁ and | |
(3) The sizé of the 1nd1v1dual s payment is determlned by
the appllcable welfare law, and the number of hours the«nejrr
1nd1v1dual may engage in the work act1v1ty is 11m1ted by thev
812e of the lnd1v1dual's payment (as determlned by _ '
appllcable welfare law) ‘divided by the hlgher of the federal
<or State mlnlmum wage | o

The“federalAlncome and employment taketfeatment of‘TANF.paYmenté‘

ﬂthat do not satlsfy each of these three condltlons is determlned

under the general analysxs descrlbed 1n sectlon 4 01,'abeve,‘

REQUEST FQR comENTs | |

e The Treasefy DepaftmentVahd tHekServiceeinvite'commente en

'thls notice and on the future regulatlone ‘In partiCular‘}

commeets are requeeted en’ the three condltlons set forth 1n

sectlon '4.02 of thls notlce ertten comments should be‘
e,submltted by October 1, 1998 An orlglnal and elght coplee of
wr1tten~comments shouldybe Sent to:

Internal Revenue Service -



 Attn: L CCiDOM: CORP R ‘ |
Room. 5228 (IT&A Br2)
~l‘p 0. Box 7604
'Een Frank;;n‘Stationi
'. Washihg‘t;on._‘,, DC 20044
or hand aelivered.betweeh tﬁeehoprs of 8 a.m. and 5 p.m. to:
“;Courier‘s Desk | o
internal ﬁevenue Service:
- Attn: ‘CC'DOM-CORP~R (Notice 99-‘__»;.
Room 5228 (IT&A Br2)
1111 Constltutlon Avenue, NW
Washlngton;wD;C. | |
Alternatlvely, taxpayefe méy submit cemments eiectronicelly viai
,the Intexnet by selectlng the “Tax Regs"eoptlon on the IRS Home
Page, or by submlttlng comments dlrectly to
http //www irs.ustreas. gcv/prod/tax regs/comments html (the IRS f‘
' 1nternet site) .’ All comments will be avallable for publlc'
‘1nspect10n and copylng ‘in thelr entlrety
FURTHER INFORMATION | |
For further 1nformatlon eohtact Mf EdwinAB éleverdon at
(202) 622 4920 regardlng the 1ncome tax issues in thls notlce and
Ms. Jean Casey at (202) 622 6060 regardlng the EIC and employment '

tax 1ssues in thls notlce (not toll free calis}
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Domestic Policy

The White House

1600 Pennsylvania Avenue, N.W.

Washington, D.C. 20500

\WJiZ- = ch

Dear Bruce:

The AFL-CIO and the Clinton Administration share a keen interest in the fair treatment
of individuals who are required to work as a condition of receiving Temporary Assistance for
Needy Families (TANF). The Administration has frequently stated its view, which we strongly
share, that such individuals should be afforded the same status and protections as other workers,
and should not be subjected to second-class status or inferior treatment.

‘ We understand that for several months, the Treasury Department and Internal Revenue
Service have been working on a draft regulation to address the tax treatment of TANF payments
for TANF recipients engaged in work activities. We believe that Treasury’s proposed approach
would relieve states and TANF recipients of all tax liability (income tax, FUTA, and FICA) for

" TANF payments under the IRS’s “general welfare doctrine.” That doctrine has typically been
applied in circumstances where individuals receive benefit payments and receive training but do
not perform services in exchange for their benefits. ‘We are greatly concerned that applying the
doctrine to TANF payments in circumstances where individuals are clearly performing services
sends the message that these individuals'are not “real workers,” and jeopardizes their status as
employees under labor and employment laws. Given its prior pronouncements on the
importance of employment protections for workfare participants, I am confident that the
Administration shares this concern.

We have consistently taken the v%iew, and have conveyed a detailed analysis supporting

our view, that an approach utilizing existing “work relief” exemptions in the governing statutes is
superior to the approach under consideration by Treasury, because the “work relief” approach

oS
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both meets the pohcy ob]ectlves of the Admlmstratlon and the states w1th0ut expandmg IRS

. precedent and endangenng employee status and related protectrons for TANF wnrkers

Earlier thls week we learned that Treasury had dec1ded to proceed with 1ts ongmal

| general welfare” approach; albeit with the addition of language aimed at maklng clear that the
" ruling in-no’way was intended to have: any effect on labor and- employment laws. To the extent.

language has been added to address concerns regarding potent1al adverse 1mphcanons of the.

Treasury ruling; we apprec1ate those efforts. At the same time, we do not beheve this cures the
" problem, because by issuing a directive applying the ¢ ‘general welfare doctnne” to TANF

payments ‘where recipients are clearly engaged in services, Treasury s approach still sends the
message that TANF recipients engaged in work activities are not like other workers. We believe -
such an approach would also constltute a SIgmﬁcant expansmn of. the general welfare doctrme

- from current precedent L o

We are greatly dlsappomted that the Admlmstratlon appears to have demded to proceed

~ down this path when a superior and less harmful approach is available to it, and we ask that the.

Administration reconsider its decision.” If the Administration insists on following the “general
welfare doctrine” course, it must ensure that it correctly applies, and does not expand, the

-'doctrine.” We ask that the Admmlstranon not pubhsh any notice until we have an opportumty to -
discuss this matter.

Thank' yod~for'your‘considerelicn;l S

A551stant to the P 51dent for Govemment Affa1rs .
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AFL-CIO '
.. 815 16th Street, NW,

- Washington, DC 20006
© " PHONE: (202) 637-5237
1 FAX: (202) 637-5138

Date: ‘_".7/30/98 o

TO: . BruceReed .
- Advxsor 0 the Presldent for Domestlc Policy

. FAX# 4562878

FROM:  Gerald M. Shea ~
’ Assxstant to the President for Govemment Affaxrs

| Number of Pages (mclndnw cover sheet) 3

f

| DPC staﬂ‘ continue to work mxghuly on worker standards Unfortunately,
: Treasury seems to hear a dlfferent drummer ‘Please glve me 2 call when yOu can.

|
.
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. Mr. Bruce Reed
'Adwsor to the President for
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The White House
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- :'Dear Bruce ‘ ‘
- The AFL—CIG and the Clinton Admlmstra’mm share a keen interest in the fair treaimcnt

- of mdmduals who are required to work as a condition of receiving Temporary Assistance for

~ Needy Families (TANF), The Administration has frequently stated its view, which we strongly

share, that such individuals should be afforded the same status and protections as other workezs, :

and should not be subje cctcd to second—c]ass status or mfe:nor treatment.

We Lmderstand that for scveral momhs the Treasury Depam-nem: and Intcmal Revenue

Service have been working on a draft regulauon to address the tax treatment of TANF payments o

for TANF recipients engaged in work activities, We believe that Treasury’s proposed approach
would relieve states and TANF recipients of all tax liability (income tax, FUTA, and FICA) for

o TANF payments under the IRS’s “gcneral welfare doctrine.” That doctrine bas typically been

_ applied in circumstances where individuals receive benefit payments and receive training but do .
. not perform services in exchangc for their benefits. We are greatly concerned that applying the -

- doctrine to TANF payments in circumstances ‘where individuals are clearly performing services

sends thie message that these individuals are not “real workers,” and jeopardizes their status as
employees under labor and employment laws. Given its prior pronouncements on the
importance of employment protections for workfare participants, I am coxrﬁdcnt that the

We havc: cons:stenﬂy taken thc wew and have cenvcycd a detaxied anaiysxs supportma

our view, that an approach utilizing existing “work relief” exemptions in the governing statutes 1s~ ‘

_ supcrlor to the approach undcr cons1derauon by Treasury bocause the “work rchcf ’ approach
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both meets the policy objectives of the Administration and the statés without expanding IRS
‘ precedent and endangering employee Status and related protections for«TANF workex‘sL

, Earher this weck, we leamed that Treasury had decxded to proceed with its onamal o
“general welfare” approach, albeit with the addition of language aimed at making clear that the
ruling in no way was intended to have any effect on labor and employment laws. To the extent -
language has been added to address concerns regarding potential adverse implications of the :
Treasury ruling, we appreciate those efforts. At the same time, we do ot believe this cures the .
“problem, because by issuing a directive applying the “general welfare doctrine” to TANF

‘payments where recxplcnts are clearly angaged in services, Treasury’s approach still sends the

" message that TANF recipients engaged in work activities are not like other workers. We believe
such an approach would also constitute a significant expansxon of the general we}fare doctrine
from current precedcnt ,

We are grcatly dlsappomted ﬂm the Adnnmstrauon appcam to have dec:ded to proceed
down this path when a superior and Iess harmful approach is available to it, and we ask that the
Administration reconsider its decision. 1f the Administration insists on following the “general
welfare doctrine” course, it must epsure that it correctly applies, and does not expand, the -
doctrine. We ask that the Adxmmstra‘uon not pubhsh any notice until we have an opportunity to
dISCHSSthlSmﬁttEI T L o

S

Thank'you for your COﬁsidéx}aﬁo};l; . s

Assistant to the President for Government Affairs
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Job Creation Semng Community Needs -
Welfare to Work Imhatwes from Across the Nation’
by
National quployment Law Project

| -

The fedceral welfare law enacted in August 1996, combined with the 3-billion dollar -
“Welfare to Work” (WtW) program sxgncci into law a year later, have fueled inidatives across
the country to create transitional wagc-pavmg jobs for welfare recipients. These programs
most aften provide cmploymcnc in the pubhc and non-profit sectors in order to best target

- and address local community needs. :

Not unlike the highly-successful YouthBuﬂd program and other innovative job
creation initiatives, these are jobs that parmcnpants can proudly promote in seeking
unsubsidized jobs, while in many instances also provzcung job Lra:mng and eligibility for the
Earned Income Tax Credit (as much as $3,600 a year in additdonal income at no cost to the
state). This contrasts significantly with workfare programs which, the studies have
consistently shown, do not result in an 1n<.rease in employment or carnmgs or reduccd
reliance on public assistance. ‘ :

As summarized below, cities and states across the country are now implementng
transitional employment programs using WtW, Temporary Assistance for Needy Families
(TANF}, Job Training Partnership Act {JTPA) ), private foundation and other available
funding sources. Advocates and policy malccrs in other cities and counties (Baltimore,
Qakland, and New York City) and states (California, Michigan, ch» York and

Pennsylvania) are actively planning sz,mxlar initatives.

Washingtan State Commuxuty]obs Imt;abve '
. The Commumtyjobs Inidative (C]I) is now placing 540 low-mcomc parcntq on
- public assistance in a mix of public and private non-profit jobs across five regions of
the state. This effort is seen by the!state as the first phase of program to be expanded
statewide in the near future.

¢ Théjobs, which integrate education and training, are designed to directly benefit the
- community with placements in agencies ‘such as the Forest Scmcc tribal enterprises,
and local housing authorides. i ‘

»*

: , o

: ' We appreciate the dgnificant contribution from the staff of the Center on Budget & Policy
Priorities (GBPF) and the Center on Law & Social Policy (CLASP;} in preparing this summary.
Maurice Emsellem of the National Employment Law Project (NELP), CUff, Johnson of the CBPP
(202-408-1080), and Steve Savner of CLASP (202-328-5118) are actively monitoring transitional

G mplo)mcm programs whilc also providing t ¢ hnu al wwaislance 1o pohcv malers and advocares.

" National Employment Law Project
55 John Street, 7th Floor, New York, NY 10038
(212) 283-3025, ext. 06 . nelp@ige. m'g ® (212) 285-3044 (fax)

.82,
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Participémts inthe program work in 9-month posidoné-for 20 hours per-week at the |
minimum wage, which is supplemented by thg Earned Income Tax Credic (ETTCh

Wages are subsidized entirely by the participants’ public assistance grants (as———
authorized b?féﬁg;azf and state law), and work cxpcnscs, including FICA pa.vroll

taxes, are reimbursed by the program.

Vermont’s Community Service Employment Program

*

- Tn place since 1993, Vermont's Community Service Employment Program is

required of TANF participants who reached their time limit on welfare and still
cannot find unsubsidized work.

~Vermont has placed 213 participants since November 1995 in public and non-profit

wage-paying jobs across the state. Work sites include schools, libraries and other.
public facilites as well as non-prom agencies.
The 10-morth posmons are compensated at the minimum wage, supplemented by

‘the EITC, and provision is ma.dc to reimburse work expenses, vncludmg FICA payroll
taxes. . ,

i
|
r

]
57

Plnladclphxa s Transmona.l Work Program

Philadelphia has established the Transmonal Work Program which will grow from
250 to 750 jobs over three years ih s f public sector and non-profit community--
based workplaces, serving a total ¢f 3,000 participants.

Positions will be developed to cnsu\ﬁ'la%p)amczpanm learn transferable work skdlls
and receive significant on-site support, mcludmg workplace mentors.

Participants will work in 6-month positions for 25 hours per week, and an additional
10 hours per week will expressly provide for workplace waining.

. Participants will be compensated at the minimum wage, suoplcmcm'cd by the EITC

and 2 bonus of up to 8650 when the pardcipant secures an unsubsidized job. The

~ cost of participants’ wages are paid primarily by canvertmg TANF benefits to a wage

~ under an agreement with the State of Pennsylvania.

The City is actively seeking 10 sccurc ‘national and local foundation fundmg to
support the dcvclopmcnt of a new non-profit agency to administer the program.

‘The program is funded with a combination of TANF dollars Lon'umtt@d by the Statc

and by City WtW formula fundmg

Detroit’s Welfare to Work Formula. Grant Program
* .. Beginning July 1, 1998, Detroit’s WtW program will create 3 00/wagc.-pavxng jobs

for TANF pardcipants for the equwalent of 6 months of full-Hme work. Participants
will be placed public agencies and in private for-profit cmplogmcnt with employers
who agree to hire suitable part1c1pants after the qubady ends.

San Francisco’s New Ways to Work Prograxn

Wich funding received from a federal WIW competitive grant, San. Francisco will
create a 20Q-person pilot program of wage-based jobs for nine-month positions, with
the employer of record being a commuanity-based orgamzanon Wages will be
covered by converting the TANT benefits Lo & wage, which will be qupplcn‘cmcd by
WtW funds and thc EITC "

|
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Welfare Reform A;})plication‘of FICA to Workfare Jobs

Summary of Draft Notice
The draft notice estab||shes that payments that meet the foIIowmg three- part test
will not be subject to FICA taxes or the EITC: '

l

. The on|y payments the individual receives for the work activity come
directly from the state or local welfare agency, or its contractor;

. Payment is funded entirely by TANF and/or food stamps; and

e _ Size of the payment is limited by welfare laws; and the number of
hours is limited by the size of the payment divided by the minimum -
wage. - r

{
, : { : 3
The policy would be effective immediately. After considering public comments, the

\ |
IRS would then issue a formal regulatlon.

The notice is based on IRS’s 1971 “general welfare” doctrine, summarized in the
guidance as “Payments by a government unit to an individual under a legislatively
provided social benefit program for the promotion of the general welfare that are
not basically for services rendered are not includible in the individual’s gross income
and are not wages for emponment tax purposes, even if the individual is reqmred
to perform certain activities to remain eligible for the payments.”

|
The guidance notes that “Due to Ithe flexibility TANF affords states to determine
basic eligibility rules and benefit amounts, a TANF payment may be made both for
the promotion of the general welfare and as compensation for services. In these
cases, it is extremely difficult to characterize the basic purpose of the payments. It
is also not practically feasible to determine the relative proportion of the payment
each purpose represents.” The guidance then discusses how in many cases the
TANF payments are received in Iifau of payments a family would have received
under AFDC and are based primarily on family need. It then establishes the three
part test listed above for those payments that will not be considered wages for tax
purposes. : 1 :

: |

The ruling contains a disclaimer: '”This notice does not determine the treatment or
effect of TANF payments (or regardlng whether an employment relationship eX|sts)
under any other provision of Iaw |nclud|ng the Fair Labor Standards Act.”

|
Letter from Gerry Shea J:
I
The July 30th letter from Gerry Shea said ”To the extent language has been added
to address concerns regarding potentlal adverse |mpI|cat|ons of the Treasury ruling,
we appreciate those efforts. At the same time, we do not believe this cures the

|
|
|
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problem, because by issuing a directive applying the “"general welfare doctrine” to
TANF payments where recipients are clearly engaged in services, Treasury’s
approach still sends the message that TANF recipients engaged in work activities

are not like other workers.”

i
|
{

!
¥

-

-
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Issue: Should Treasury proceed wrth its draft rulmg that workfare partrcrpants

| | FICA Meetmg Wa.‘@
are not subject to income and employment taxes?
l.
Summary of Draft Rulrng X :
. 3-part test for whether workfare is subject to taxes:

. The only payments the individual receives for the work actlvrty come’

directly from the state or local welfare agency, or its contractor.
Payment is funded entrrely by TANF- and/or food stamps.

. Size of the payment is limited by welfare laws; and the number of
hours is hmrted by the size of the payment divided by the minimum
wage. , ; ) .
. Buling is based in part on IRS’s 1971 ”‘general"welfare" doetrine, which

states that “disbursements by a government to an individual under a
legislatively provided social benefit program for the promotion of the general
welfare, and that are not made basically for services rendered” are not

subject to income or empl?yment taxes. : -

Ruling. states that.a TANF! ipayment may be ‘made both for the promotion of
the general welfare and as compensation for services,’ and it is not practically
feasible to determine the relative proportion of each purpose. - Therefore, it
carves out the 3-part exception above for cases where the primary measure

of the amount received is the state s welfare grant rather than the value of

servrces performed E l
: l

* Ruling has disclaimer:' ”Nol rmpllcatlon is mtended as to ... ' whether an
' employment relatlonshrp exrsts under any other provrsron of law, |nclud|ng

FLSA " V 1

Concern by Unions/DOL: I

. Risk that courts, in determining whether FLSA really applies to workfare
position, will import logic of tax ruling that work is not: ‘really or entirely
compensatlon for servi ces

e  Unions behe\fe that Treasury has a viable alternative: a 1950 Socral ‘Security
‘ law says that people employed by states who are “employed to relleve ‘
, [them] from- unempleymen{t are not covered by FICA.
Response by Treasury: - :
. Risk that courts will use thls ruling to rule that workfare participants are not
subject to employment laws appears small to non-existent. Examples given
by unions are not convmcrng :

LI The unions’ alternative is not promising. The scope of employment it would
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cover is not clear ‘(e.g.,’me;!y-not be limited to workfare). Also, it does not
deal with income taxes. Fuller evaluation of unions’ alternative would take
many months. o ’ '

|
i
{
|
-
t
|
Tt

|
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Draft Talklng Points for Unions: }
|

We appreciate your work |In helplng Treasury evaluate all of the p055|b|e

alternatives it has to answer this question.

|
However, we understand from Treasury officials that they have serious
concerns about your alternative route to a FICA exemption.

b : v
Courts have a significant b:asis for determining that FLSA and other worker
protections apply to those ion. workfare, including the underlying FLSA law
and the May 1997 DOL guidance on workfare. They are very unlikely to turn

~to a tax ruling as a basis fc'fr their decisions.

' | P ) L '
We continue to believe that this FICA exemption will help our long-term
efforts to ensure that workfare participants retain the essential labor
protections we have worked so hard to secure for them.

A ruling should be issued as soon as possible. We should not allow a

" continued delay to give the Congressional majority another opportunity to try

to roll back worker protections.

The FICA exemption is aIso fair in Ilght of Congress’s decision that those on
workfare are not eligible for the EITC.

|
Treasury’s ruling, while effective immediately, would be subject to a public
comment process, and followed by a regulatlon that will consider comments

received.
|

-
We remain committed to enforcrng the application of the FLSA and other

worker protection laws to tlhose on workfare. For example, in the current
dispute in California, DOL has been vigilant in informing state officials and

the public that the state’s ir‘_tterpretation of the law is erroneous.

h
{

1
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Comments Attached is, what should be, the final draft of the workfare notice.

you have any questions, please call

l

NOTE: THIS MESSAGB IS IN'!’ENDED

communication in error, please notify the
further instuctions about the return or des

|

"ENTITY TO WHOM IT IS ADDRESSED AND MAY CONTAIN INPORMATION THATIS |
PRIVILEGED, CONFIDENTIAL, AND/OR RESTRICTED AS TO OR EXEMPT FROM
DISCLOSURE UNDER APPLICABLE LAWS If the recipient of this message is not the addressee
(i-e. the intended recipient), you are hcreby notified that you should net read this docurment and that

. any dissemination, distribution, or copymg of this communication, except insofar as is necessary 1o
deliver this document to the intended recipient, is strictly prohibited. If you have received this

struction of this document. Thank you.

me. Thanks

WWY
et fe

ONLY FOR THE USE OF THE INDIVIDUAL OR

sender immediately by telephone, and you will be provided

p—
—
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Part III - Administrative, Procedural, and Miscellaneoﬁs

Treatment of Certain Payments Received as Temporary Assmstance
for Needy Families (TANF)

Notice 98-

SECTION 1. PURPOSE‘
This notice a&dresses the feaeral income and'employeeet taﬁ.
consequences of payments reFeived‘by individuals with respeet to
certain work activities performed in state programs under part A
of title IV of the Social Securlty Act, as amended by the
Pereonal‘Respon91blllty'and Work Opportunity Reconciliation Act

of 1996 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (August 22,

1996) (TANF'paymente).‘ The notice sets forth certain conditions
under &hiéh:TANF payments ére not income, earned income, or wages

for federal income and employment tax purposes. The Treasury
|

Department and the Internal Revenue Servzce intend to issue
I

regulatlons that will addréss the federal income and employment

|

tax consequences of TANF payments. The regulations generally

will be effective retroactively to -[INSERT DATE NOTICE IS
I N -
RELEASED TO THE PUBLIC] .- As applied to the interim period

between [INSERT DATE NOTICE IS RELEASED TO THE PUBLICJ and the

i
date the regulations are issued, the regulatlons will be
. > - } o . N ) -
consistent with this notice.
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SECTION 2. SCOPE

This notice addresses ohly,the treatment of TANF paymenté

under certain income and employment tax provisions of the

Internal Revenue Code. Because this notice is based on the

"general welfare doctrine" ({see section 4.01, below), which is’

unigue to the determination‘of federal taX liability, no
implication is intended reg%rdingrthe treatment or effect of TANF
payments (of regarding whetﬁer’an employment relationship exists)
under any other provision oé law, including the Fair Labor
Standa:ds Aét and other’fedéral ahd state employment laws.  This
‘notice does not reach a’determination as to whether the recipient
of TANF payments is a commen law employee or is self-employed. |
For purposes of the analysi% gset forth heiein, however, it is-
assumed that the‘rgcipient éf'the_TANF péyments is a common law
employee.i | % :
SECTION 3. BACKGROUND
Congress reformed the Yelfare system through the enactment
of PRWORA, which replaced A%d to Families with Dependent Children
(AFDC)’with Temporary Assis%ance fbr Needy Families (TANF). = AFDC
required individuals to per%orm some work éctivities in order to
continue to receive pubiié‘éssistance. TANF provides states with
. more flekibility than they gad under AFDC to determine basic |
eligibility rules éné‘benef%t amounts. TANF also requires that
specified pércéntages of individual recipients engage in work
activities and imposes’pena;ties on the states for non-compliance

. |
with that requirement.
. . !

YT e

~
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For purposesg of TANF, |the term "work activities" is defined

- 3 -

under § 407(@)'0f the Social Security Act, 42 U.S.C. § 607(d),
as:
(1) unsubsidized employment

(2) subsidized private sector employment;

*{3) subsidized public ﬁectdr employment;

»(4} work -experience (1nclud1ng work assocmated with the
refurblshlng of publlcly aSSlSted hou51ng) lf suffLC1ent prlvate
sector employment is not avallable

. (5) on-the- job tralnlng,

(6) job search and jobireaQiness assistance;"

(?)vcommuniﬁy service progiams;

(8) vocational educational training'(nqt to éXéeeé 12 months
with respect to any individual); |

(9) job skills traininé directly relatéq to employment;

(1C} eduéation directl; relatedﬁgo employﬁenc, in the éaée
of a rec1p1ent who has not Qecelved a high school diploma or a
certificate of high school equlvalency,

(11} satlsfactory atteﬁdance at secondary school or in a
course of study leadlng to a certlflcate of general equlvalence‘
in the case‘of a recipient &ho hag not completed secondary school
or received such a certlfxcate, and |

{12) the prov131on of child care services to an individual

who is participating‘in a community service program.
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SECTION 4. TREATMENT OF TANF PAYMENTS
.01 Gemeral Analysis.
The federal ind&me and employment tax consequénées of TANP‘
paymeﬁfs geﬁeraiiy‘are’detérminéd‘undef‘the ﬁdilowingbénalysis..
Paymenté by a governmental unit.to an individual under a
legislatively prdvided soc%al benefit program for the promotion

of the general welfare thaé afe not basically for serxvices

rendered arée not includible in the individual's gross income and
; v L , |
are not wages for employment tax purposes, -even if the individual

is required to perform certpin activities to remain eligible for

the pgyments. ~See Rev. Ruﬂ- 71-425, 1971-2 C.B; 76. Similarly,
these payments a:e'not earéed income for Earned Income Tax Credit
(EIC) purposes. If, howéve%, taﬁing into account all-the facts
and circumstanceé, pa&ments}by a governmental uﬁit afe'baSicélly

compensation for services rendered, then the payments are

includible in the individuah's grosg income and are wages for
' {

employment tax purposes. §dmilarly, such payments generally are

i
'

earned incomé for EIC purpo%es.
In addition, § 32(c) (2) (B) (v) of the Internal Revernue Code
(as added by § lbss(c) of t?e Taxpayer Relief Act of 1997, Pub.

L. No._105-34,'111 stat. 78% (August 5,‘1997), and effective for

taxable years beginning after December 31, 1997) provides that
earned income for EIC purpd

|

for "service performed in work activities as defined in paragraph

ses does not include amounts received

(4) or (7) of section 407(d3 of the Social Security Act to which

the 'taxpayer is assigned ﬁnher any State program under part A of
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title IV of such Act, but only to the extent such amount is
< R i v o

-5 -

subsidized under such State program."
. & .

- Due to the flexibilitﬁ TANF affords‘states to determine
basic eligibility rules ané'benefit émounts; a TANF payment may
‘be made both for the promotiicn of the géneral welfare and as
‘compensation fgr'servicés. In these cases, it ié extremely
difficult to characterize the bésic purpose of thérpayments* It
is also not praétically feasible to determine the relative |
proportion of the payment each purpose reéresents.‘ |

In many.of these casesl, TANF payments are received in lieu
of (and génerally inAamounts no éfeater than),payments the
individual formerly received or wouid have recei&ed under AFDC
based upon the -individual's personal and family subsisteﬁce

requirements. In these cases, the primary measure of the amount

received ie the personal or famiiy»need‘of the individual
recipient rather than the.v%lue of any services performed.

These caseé typically~%hare, énd can be.identified by.
common.characteristics. 'In}cases where the following three
conditith'are satisfied,‘TﬁNF ﬁayﬁents will‘hot be includible in
an indivi@ual's gross incémé, will not be earned income for EIC
purposés, ahd’will not be wages for employment tax purposes:

( : | . ‘

(1) The only payments %eceived by the individual'wich'

reépect tofthe‘hofk ac%ivity‘are réceived directly from:the

state or local welfare|agency (for this purpose, an entity

with which a state or local welfare agency contracts to
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. ‘ ) ' -
administer the state TANF program on behalf of the state
will be treated éS'the!state or local welfare agency);

(2} The determination gf the individual's eligibility to

receive any payment is| based on need and the only payments

|
, recelved by the 1nd1v1éual with respect to the work act1v1ty

are funded entlrely under a TANF program (including any
payments with respect Fo qual;fled state expenditures (as‘
defined in § 499(3)(7)3B)(i)(1) of the Social Security Act))
and the Food Stamp'A&t of 1977; and

(3) The size of the 1nd1v1dual S payment is determined by
the appllcable welfarevlaw, and the number of hours the
1nd1v1dual may engage {n the work activity is llmlted by the
size of the 1nd1v1&ual§s payment (as determined by
applicable welfa;e~law% divided by the higher of the federal

L L
Oor state minimum wage.

The fedgral income. and employment tax treatment of TANF paymentcs
that do not satisfy each of these‘thiee conditions is determiged
under the general analysis éescribéd in section 4.01, above.
REQﬁEST FOR COMMENTS

" The Treasufy Deparﬁmen% and'the’Seivice invite ¢omments on
this notice and on Ehe futﬁfe regulations. Ih particular,
comments are. requested on t%e three conditions set forth in
section-4.02 of thlg noclcew Written comments should be

 »submitted by October 1,‘199& An original and elght copies of

wrltten comments should be sent to

Interhal Revenue Service
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Attn:  CC:DOM:CORP:R |
_ Room 5228 (IT&A:Br2)

P.0. Box 7604 |
Ben Franklin Station |
Washington, DC‘.20044¢

or hand delivered between the hours of 8 a.m. and S p.m. to:

Courier's Desk . : e

Internal Ré?enﬁé Servgce |
Attn: CC:DOM: CORPE:R (Notice 98-_ )
| Room 5228 (IT&A:Br2)
1111 Constitution Avenue, NW |
Washington, D.C.
Alternatively,'taxpayefs may éubmit comments'electrohically via
the Internet bY se1ecting the "Tax Regs" option oﬁ ﬁhé>iRS Home

Page, or by éubmitting comments directly to:

http://www.irs.ustreas.gov[prod/tax_regs/comments.html {the IRS
internet site). All commeTts will be available for public
inspection and copying in their entirety.

1

FURTHER INFORMATION : 1

For further informatién, contact Mr. Ed&iﬁ B. Cleverdon at
(202) 622-4920 regarding ﬁ?e incéme tax issues in this'nqtice'and
Ms. JeaniCasey at‘(202) 62%—6060 regarding‘the'EIC and‘empioyment

tax issues in this notice (not toll-free calls).




