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This memorandum describes the issiies presented by Anderson v. Roe, which is in the
briefing stage before the Supreme Court. The case involves the question whether, during the first
year new regidents live in California, the State can limit their welfare benefits to the level
available in the state of their prior residence. Relying on the Supreme Court’s decision in -
‘Shapiro v. Thompson, 394 U.S. 618 (1969), the Court of Appeals for the Ninth Circuit upheld a
preliminary injunction against the California law because it interfered with the constitutional
right to freedom of travel. Thirteen states have similar limitations, including Florida, Illinois,
New Jersey, New York, Pennsylvama and Wisconsin. .

The Court in Shapiro struck down Connectlc_ut, Pennsylvania and District of Columbia
statutes that limited or denied welfare benefits to new residents for up to a year. Acknowledging
the State’s interest in the fiscal integrity of its programs, the Court held that “the purpose of
inhibiting migration by needy persons in the State is constitutionally impermissible,” and that “a
State may no more try to fence out those indigents who seek higher welfare benefits than it may
try to fence out indigents generally.” 394 U.S. at 631. The Constitution, in the Court’s view,
requires that “all citizens be free to travel throughout the length and breadth of our land
uninhibited by statutes, rules or regulations which unréasonably burden or restrict this -
movement.” [d. The State has to demonstrate a compelling interest to justify any impairment of .
this right. Id. at 636, The Supreme Court has repeatedly reaffirmed the nght to travel but last
addressed the‘issue in 1986. :

Based on these precederits, at least nine state a.nd federal courts have invalidated welfare
residency requirements. It is a fair assumption that the Supreme Court took this case to
reconsider the constitutional right to travel. The Court granted review of this issue once before,
in 1995, but found that the case was not ripe because California did not have a federal waiver
necessary to implement its provision. Anderson v. Green, 513 U.S. 557 (1995). Since then,
Congress passed PRWORA, which resolves the ripeness problem and allows a state

~ “to apply to a family the rules (including benefit amounts) of the program
funded under this part of another State if the family has moved to the State



from the other State and has resided in the State for less than 12 months.”

‘The United States is not a party to the case, and the PRWORA provision - given that it is
merely permissive - is not under direct challenge. However, if the Supreme Court were to strike
down California’s statuie under a standard of strict scrutmy, it could essent:ally nullify the
federal law,

The Solicitor General is considering whether to file a brief in this case and, if so, what
position to take. In light of the federal statute and the peril to the constitutional right to travel,
there are significant federal interests at stake. The Supreme Court has not invited our '
participation, but would think it unusual for the United States not to file a brief. The last time
this issue was before the Court, in Anderson v. Green in 1995, the U.S. did not participate.
Although that was before enactment of the federal statute, there is no imperative that we file. If
we do not file, no one else may offer the Court a moderate option that could preserve the right to
travel. S :

The policies behind the federal statute are reasonable. Granted, in individual cases it may .
be unfair to limit a family migrating from Mississippi to Mississippi’s level of benefits -- even if -

~ they did not receive benefits there -~ while they have to sustain California’s much higher cost of

living. But in the aggregate, if welfare recipients can flock to the states with the highest benefits,

there could be a “race to the bottom,” as high benefit states seek to minimize disparities in

benefit levels to avoid becoming welfare meccas. Moreover, we sought in PRWORA to give

states more latitude to experiment with welfare solutions.

In addition to defending the federal statute, then, we believe our primary goal ought to be
the preservation of Shapiro. The constitutional right to travel is important, and we generally
should seek to safeguard the civil liberties of our citizens. Moreover, we have placed great

"emphasis on gtare decisis in other contexts, from abortion to affirmative action. There are strong
policy reasons not to undermine that doctrine. The Solicitor General believes that the best way
to preserve Shapiro is to defend the statute and dlstmgulsh this case from the Shapiro line of
precedent

The Solicitor General therefore intends to file a brief tomorrow arguing that the federal
provision quoted above is a reasonable measure designed to further the welfare reforms of 1996,
to ensure that the state variations in welfare benefits encouraged under. PRWORA do not create
artificial incentives to travel, and to avoid state reductions in benefits given the fixed block grants
states receive. Although no state may in its parochial interest seek to. “fence out” poor people,
the national legislature, when dealing with the right to travel — a right of national citizenship --
can authorize states to effectuate a federal purpose. Because of the Congressional authorization
here, and because California does not deny benefits as in-Shapiro, instead adopting a “choice of
law” approach for setting benefit levels, this case is distinguishable from Shapirg. The California -
statute thus need not satisfy strict scrutiny. But minimum rationality is too lax a standard to
review impositions on the fundamental right to travel. Accordingly, the SG will urge
intermediate scrutiny of California’s law, a standard that would require California to show that
its statute bears a substantial relationship to the goals articulated by Congress. In other words,



California would have to demonstrate that the statute is narrowly tailored.

California probably cannot meet that burden, although other states could well do so.
California’s statute is overbroad. Its limitation on benefits was enacted before PRWORA and is
not limited only to those who received welfare in their state of prior residence, or who were
eligible to receive welfare, or who traveled for the purpose of obtaining higher benefits. While
the SG will argue that California should have the right to make further showings on remand,
given the balance of hardships between current recipients of benefits and the state’s policy, as
well as the likelihood of success, he will contend that the preliminary injunction should stand.

We believe that this approach fulfills the SG’s obligation to defend the federal statute,

provides the Justices a way to preserve Shapiro, and fairly reflects the balance of policy concerns
at stake. - : '
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QUESTION PRESENTED

Section 404(c)lgf the Social Security Aﬁt, 42 U;s.é; 604(cf
(Supp. II 1596), authorizes any State that receives a block grant
under the federal program for.Temporary Assistanée for Needy
Families (TANF) to vapply to a family the rules (including benéfit
ameuﬁfs) of the [TANF] program * * * of ancther State if thg family
has hoved to the State from the other State and has resided in the
State for less than iz months." Section li456;03 of the Californiﬁ‘
.Welfare‘ .a.-nd Institutions Code provides, in turn, that cash benefits |
paid by the State to "faﬁilies that have resided in [Californial
for less than ‘1..2 montha shall *# % * not * » & exceed the maximﬁm“
aid payment that would have been received by that family from the
state of prior reé'idence." cal. Welf. & Inst., Code § 11450.03
{(West' Supp. 1998). The question presented is:

Whether Section 11450.03, as authorized by Section 404 (c),
impérmissibly burdens an aid recipient's federal constitutional

right to establish residence and citizenship in a new State.

(1)
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IN THE SUPREME COURT OF THE UNITED STATES

OCTORER TERM, 1998

No. 98-97
ELOISE ANDERSON, ET AL., PETITIONERS
V. |

‘BRENDA ROE, ET AL.

' ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

BRIEF FOR THE UNITED STATES.AS AMICUS CURIAE

CPINIONS BELOW

. The opinion.of the'court of appeals ig reported at 134 F.3d
1400. The opinion of the district court is reported at 966
F. Supp. 977.

JURISDICTION

The judgment_of the court df appeals was entered on January |
28, 1998; A petitioﬁ for rehearing was denied on April 10, 1998-.
The petition for a writ of cértiérari was filed on July 9, 1998,
and granted on September 23, 1898. ThisICourt has jurisdiction

under 28 U.S.C. 1254(1).
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STATEMENT
1. ‘Califqrnig has for many years éarticipatéd.in a vériety of
cooperative federal-state welfare programs that préﬁide, among
other benefits, cash grants to eligible families. Until 1996, such
grants were provided primarily through a program known as Aid to
Families with Dependent Children (AFDC), under which the federal
government provided States with funds for disﬁribution, in
combination with state'funds; under state pléns that were required
to comply with detailed federal requirements aﬁd to be approved by
the Secretary of Health~and Human SérVices.' See 42 U.S.C. 601,
602 (a)- (b}, 603(a) (1994) . Anmong other reqUiieménts, the Social
. Sécurity Act provided that the Sacretéry was not to épproﬁe any
state plan that denied.aid'"wiﬁh respect to any‘child residing in.'
‘the State (i). whe hald] resided in the State for one vyear
immediately preceding the application for such aid, or,(?l who was
born within oﬁe year immediately préceding the application, if the
parent or other reiativélwith whom the child [was] living haldl
‘resided in the State for one year immediately preceding the birth."
42 U.8.C. 602(b) (l99%4). A federal rggulétion went further in this
regard, generaliy pxohibiting a participating State from denying
benefits to "any individual wﬁo is;a'resiaent‘of the State." 45
| C.F.R. 233.40; see also, e.d., 45 C.F.R. 233.20(a)(2) (1ii) (program
must appl?’uniformly throughout State) . | |
In 1996, as part of a comprehensi§e 'revision. of various
fede;ally sponsored weifare programs, Congress replaced AFDC with

a new program known as Temporary Assistance for Needy Families
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.(TAﬂF). : Personéi "Responsibility | and "Work Oppo:tunity
Recénciliation Act of 1996 (PRWGRA} Pub. L. No. 104-193, tit. I,
‘110 Stat. 2110, enacting prov191ons codlfied at ' 42 .U.S.C. 601 et
seq. (Supp.‘II 1996) .1 D351gned to "increase the flexlblllty of
Staﬁes in 6perating" programs to assist needy 'families while
encouraging ‘self-reliance and family stability, see 42 U.S.C.
601 (a), the TANF program eliminates any individual entitlement tc
benefits (§'601(b)), sets out certain commqn:goalsland:general
requirements (8§ 602, 607-608), and provides for block grants
{§ 603) that participating States may Qenerally use "in any maﬁner*
that.is feasonably calculated tq.éccomplish the purpose [s] of" the
federal program (§ 604(a)). Thus, for example, a participating
State is nat”reéuired to provide ény particular level of cash
benefits (or, indeed, to provide cash bemefits at all). Each State
instead has broad discretion to use its TANF grant t5 provide

- whatever mix of cash ﬁayhents, child care, job training, or other
benéfits it’bglieves ﬁiil most effectively advance the statutor?
goéls' of promotin? the care of ,childrén in their own homes;.
encouraging parehtal 'sélf-sufficiency throﬁgh. job preparation,
work, 'and marriage; reducing 'out~df-wedlock pregnancies;-'and'
~encouraging the formation and maintenance of two-parent families.

See 42 U.S.C. §01{a), 604.

' Unless otherwise noted, references to the provisions of Title 42

of the United States Code are to the 1936 Supplement, reflecting-
the amendments made by PRWORA.
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lﬁlthough mogt aspects of particular TANF-funded'prcgrams are
left to the discretion of participating States, federal law imposes
some spec1f1c requmrements and conditions. With some exceptions,
for example States must requlre that recipients of benefits engage
-Ln "work actlvltles" (including participation in educatlonal or job
‘training ﬁrogr&ms) once they have received aséistance for 24 months
or are “ready to work."  See 22 U.s.C. sozta)(i}(A}(ii}-(iii).
608(3)(5).' If a ‘recipient fails to comply wlth applicable work
requirements, hlS oY her family's benefits may' be reduced or
“terminated. See 42 U.S.C. 607(e), 608(b) (3). In addition, a given
family generaliy may receive‘assistance fdr no mecre than five
years. Se 42 U.S.C. 608(a}(7)! Moreover, the level of the block
grants provided to participating States is fixed through fiscal
year 2002. See 42 U.S.C.  603(a).  This not only allows
péfticipating'States tol"make long-term plans without_concernﬁthat
Federal.funds'will be reduced, " but also "provides'Stétes-with an
incenﬁive to help recipients leave welfére becanse, unlike [under
the AFDC program], States do not- get more money for having more
reclplents on the welfare rolls *  H. Rep‘ Ne. €51, 104th Cong.,
lst Sess, 1332 (1996} A State may alse lose some of its federal
grant tf the percentage of welfare rec1p1ents engaged in work
act1VLt1es falls below minimum percentages Speleled by Congress
See 42 U.S.C. 607(a), 609 (a) (3 |
Federal law alsao contains a'number-of épecific aﬁthorizaﬁions
rélaﬁing to state use of TANF funds. 1In particular, as relevant -

here,lthe 1996 Act provides that "IaJVState bperating a . [TANF]
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program * * * may apply to a family the rules. (inclvuding benefit
-amounts} of thé [TANF] program'*‘¥l* of ancther State if the family
has moved to the State from the other State and has resided in the
State for less than 12 months.‘ 42 U.8.C. 604{c). The plan that
a State.must.submit to the Secretary ih order to establish its
eligibility fo£ a.TANF grant must "indicate whether the State
intends to treat families moving into the Stéte from another Staté
differently than other famllles under the program, and if so, how
the State intends to treat such families under the program.® 42
rmU.S.C. 602 {a) (1) (B} (1} . So lcng as the Secretary finds that é
submitted plan "includes" all of the elements specified by the 1986
hct, however, the TANFrp;ogram, unlike AFDC, does not reguire any
further certificatibn or approval by the Secretary before-a State
becomesfeiigible_for a TaNF graﬁt. Comﬁare éé U.5.C. &C2(a),
603 (a) (1) (A) (Supp. II 1996) with 42 U.S.C. 602(b), 603(a) (1994).
2. In 18%2, California sought +to undertake a five-yeaxr
fgxperimeht in welfare-refoim ﬁhat would have included both a wofk
incenﬁive program (¢ombining decreasgdwcash aid with an increase in
the amouﬁt of incomg that a recipient cqﬁld-earn without losing
benefits). and a residencﬁubased limitation, under which an
otherwise eliQiblelfamily could meceiva, for its first 12 months of
residency in California, no more cash aid than the maximum that

would have been paid by the AFDC program of the State where the

family prev1ously resided. See Beng v. §leg;g, 30 F.3d 1057,
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1060-1061 (2994).2 Because both aspécfs 6f'the;experiment would

‘.have violated requiréments of the AFDC program, the State sought

and received from the Secretary a waiver of inconsistent federa}
law and rules. See Beno, 30 F.3d at i061—1062: Pet. App. 46-48B.

" The State’'s reéidenéy limitation on AFDC benefits was in
effect only briefly, because a federal‘district court enjpined its
applicatién pending resolution of a suit ,brought' by three‘f
indiﬁiduals who sought AFDC benefits within 12 months of having
established California residency, and who claimed that .limitation

of their benefits on that basis violated their rights to equal

protection and to free interstate migration. Green v. Anderson,
811 F. Supp. 516 (E.D. Cél.. 1993). . Relying omn this . Céurt'a
decisions in Shapirg v. Thompson, 394,-U.S. 618 (1969}, ﬂgmé;ial
ﬁoSQital v. Maricopa County, 415 U.S. 250 (1974), and other cases,
the dist;ict court held that California!s regsidency limitation -
"must be invalid" becéuse it "place[d] a penalty on the deciéiOn of
new rééidents to migrate to the State and be tréated on an egual.
basis with exiétiné'résidents." 811 F. Supp. at 521. Rejecting
the State's-arguments‘tha; the limitation did not penalize the
”right te migrate 'beCause it did not render xecent arrivals
ineligible for benefits; pfdvided them with as much cash aid as

they could have received from their State of prioxr residence, and

Section 11450.03 of the California Welfare and Institutions Code
(West Supp. 1998) provides that otherwise eligible "families that
have resided in this state for less than 12 months shall be paid an
amount calculated in accordance with" the State’'s ordinary benefit
formula, *not tc exceed the maximum aid payment that would have
been received by that family from the state of prior residence.”
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had not, in 'fact; “deterred the plaintiffs from moving to
" Califorriia, the court concluded that tﬁe Staté could advance no
Fcémpelling" governmental purpose for the 1limitation, that a
burpose "to deter settlement into the stéte of persons who nead
welfare and seek a‘ higher benéfit" would be 'cbnstitutionally
impermissible, and that."stripped of the unconstitutional purpose
of-deﬁérringlmigration, the measure iack[ed} a raticnal design.“.
Id. at 521-522. | -
| _The court of appeals affirmed‘the entry of a preliminary
injunction in Green "for the reasons stated in the district court's
order." Qreen v. Anderson, 26 F.3d 95 (9th Cir. 1894). This Court
granted the Staﬁe's petition'for-certiorari, but it ultimately
concluded that the case had becomé moot because of the intervening
'invalidation, on other grcunds, of the waiver of federal
requiremgnts on which Califorﬁié's ability t@ enforce its residency

‘limitation depended under the AFDC program {and under California

law) . | Anderzon v. Green, 513 U.S. 557 (1995). IThe Court
. accordingly vacated the judgments below and ordered the case
dismissed. . lg; at 560.°  . I
3. In August 1996, Ehe President signed the PRWORA.  As
discu;sedAabove, that Act réplaces‘the-AFDC program with TANF, and

expressly authorizes any State that receives a TANF grant to "apply

? The Secretary later granted a new waiver to permit California to
proceed with other aspects of its welfare-reform experiment, but
she declined to renew the waiver that would have permitted .
implementation of the regidency limitation imposed by Section
11450.03. See Pet. App. 16, 49-52.
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£0‘al[reci§ieht] family the rules (including‘benefit amounts) of
the [TANF] prog:hm * ' * * of another State if the family has moved
to the State from the‘bther State and has reéided in the State for
less than 12 months." 42 U.S.C. 604(c); see also Pet. App. 16-17.
That change removéd any impediment under the Social Secﬁrity Act to
California's imﬁlementaticn of_Sectioh 11450.03." The TANF plan
that California'subsequently.éubmitted'to the Secretaxy noteé, in
accordance with 42 U.S.C.VGOZ(a)ﬁl)(B)(i), the State's intenﬁion to
1imit the cash benefits payablé under its program during the first
12 months of state residence, and the sState inatructed ité
adﬁiniétratqrs to beéin implementingSectioh 11450;03 on April 1,
© 1597. See Pet. App. 7 m.3.
| Respondenté represent a'class:of benefit applicaﬂts‘who would
be affected by California's implementation cf ISeCtion 11450.03.
See Pet. App. 7 &in.é. -Respondent Roe was a resident of Oklahoma
until early 1987, when she and her husband moved to. Long Beach,
California. Id. at 19. When she épplied for welfare benefitslin'
California, she was infofmea that, until she had been 2 California
- resident for 12 months, she would be limited to_the leahoma grant

level of 5307 per month instead of a full California grant of $565

3

As this Court noted in Green, 512 U.8. at 559, Section 11480.03
itself provides that it  "shall riot become operative until the date.
of approval by the [Secretary] necessary to implement. the
provisions of this section sc as to ensure the continued compliance
of the state plan for * * * Title IV of the. federal Social Security
Act [42 U.S.C. 601]." The State's petition represents, however,
that apart from the preliminary injunction entered in this case
"nothing now prevents California from fully implementing section
11450.03," Pet. 10-11, and we have no reason to guestion that
representation as to the correct interpretation of state law. '


http:11450.03
http:11450.03
http:would.be
http:11450.03
http:11450.03

W W ks W

L1/UuY/ 98 Uizl CFLVL U GDLEY - .. Udas Uy

9

per month. Ibid. Respondaﬁt Doe wﬁs a resident of Washington,
D.C., until she moved £0 Los Angeles, where she be;ame‘eiigible fer

cash assistance in April 1897, at the six-month point of her
pregnancy. Ibid. Doe was similarly advised that she would
temporarily receive cash benefits at the District of Columbia level”
of $330 pef' month rather than at the otherwise applicable
California level of $456 per mdntﬁh Id: at 19-20.

The district coﬁrt promptly resﬁrained im?lementation. of
Section‘11450.03, and shortly théreafter.ehtered a preliminary
injunction. Pet. App. 13-31; see id. at 7-8, 2¢. After discussing .
the parties' preliminary féctﬁal contentions (id. at 21~26),énd
concluding that implementation of Seétion 11450.03 would lead to
"disparities, even significant disparities, amohg California
[benefit] recipients as betweéﬁ newcomers and ;eéipients who "have
resided in the state for one year" (id. at 25), the court iargeif
"adopt [ed] its discussion in g;ggg'éf the Supreme Court's rigﬁt of
ﬁigraticn. and eqﬁal protection cases" that ‘"set ‘agide as
unceonstitutional distinctions drawn among residents of a state --
,511 of whom are.bona fide residents -- based on the incipiency or
duratien of tﬁeir residencyﬁ (id. at 27}.  Conceifing the "céntrél
analytical d;spﬁte" iﬁ the,case to be-“whethef the apprbpriate
comparison“.for constitutional purposes "is between new residents
of California and the residents of their former states orlbetween
new residents and other longer texm residents of California," the
coprt'again rejected the State's argument that "éo iong as the

‘benefit provided to new residents of California is the same as that
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provided to residents of their former states, there is no penalty
on migration and no violation of equal protection." Id. at 28; see
id. at 28-30. And although it recognized thaﬁ Congreggiconsideréd
~a temporary benefit limitation "appropriate"-(as, in the court's
| view, a "cost saving measure"}, the court observed that, "[f]acing
a similar congressional permission in Shapiro," this Court "held .
that 'Congress may not éuﬁhorize tHe States to violate the  Equal
Protection Claﬁse.‘" ';g. at 30.‘_The court accbrdingly concluded
that-Seqtion 11450.03 *must be found ﬁnconstitutional.ﬁ zg;g.

Theicourt of appea@é affirmed. Pet. App. 1~12. Noting that

it WOuldlnbt decide thé case on the merits ip reviewing the grant

of a préliminaryVinjunCtion (see id. at 4, 12), the court held that

its previous affirmance in Green nonetheléSs remained "persuasive
authority" (id. at 9), and it agreed with the district court that
the passage-of the PRWORA could "not affect the'constitutional
analysis” (ibid.). Concluding that the "apparent purpose" of the
challenged provision was "to keep poor-people out of the staﬁe,“
the 'courf found itself "satisfied" that Irespondents had
"demonstrated a probability of success on the_merits.“‘ Id. at 10.
Like the district court, the coﬁrt of appeals also rejected the
J Staﬁe's argument that a court should compare "the fposition of
newcomers before and after ﬁravel to Californié,'“'and it held_ﬁhat
a benefit reduction, "even * ok @ of a relatlvely small magnitude, ”
would “impose 1rreparable harm on rec1plent famllles Id. at 10-
11. The court accordlngly concluded that the district court "dld

not. abuse its discretion in granting the preliminary injunction.™"
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‘Id. at 12. The dburt expressly .declined ﬁo render any mwore
definitive ruling "before the district court has had a chance to
" address the underlying merits ﬁpon a fully developed record." Ig.
at 12.

SUMMARY OF ARGUMENT

- ARGUMENT
I. Congress Authorized  Individual States To Impose Some
Temporary Benefit Limitations Based On Changes In State
" Residency When It Comprehensively Reformed The Nation's
Welfare -Laws In 1996 :
By enactiﬁg the Personal Respdnsibility and Work Opportunity
Reconciliation Act. of 1936, Congress sought to “put[] in place the‘

. most fundamental reform of welfare since the program s inception.”

H.R. Rep No.‘725, 104th Cong., 1lst Sess. 261 (1996). As we have
explalned (see pages’ . supra), the Act eliminated the familiar

prcgram of individual AFDC'"entltlements" and replaced it with a
new program based on block grants,-subject to limited federal
requ;rements,‘ that - was intended to "restore[]l the states!
fundamental role in a531st1ng needy families." Jbid. In signing
the Act, the Presxdent descrlbed it as blpartlsan legislation that
pIOVLded "an historic opportunzty to end welfare as we know it and
transform our broken welfare system by promoting the fundamental
values of work, responsibility, and family." 32 Weekly Comp. Pfes.

‘Doc. 1487 (Aug. 26, 1936).
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In setting the limited federal parameteis for its new program

of Tampérary Assistance to Needy Families, Congrese specifically
considered the question of temporafy benefit 1iﬁitations based on
chénges iﬁlstate'résidency. The provisions added by PRWORA include
both 42 U.S. é 604 (c), which spetifies that in operating a'TANF
program.a State "may apply to a family the rules (including-benefit
amounts) of the program funded under [TANF] of another State 1f the
- family has moved to the State from the other State and has re51ded
in the State for less than twelve months," and its companion
provision, 42 U.8.C. 602(a)(1)(8)(i),?whiéh requires‘that ahy guch
differential treatment of "families movigg into the State from
anéther State" be highlighted in the state TANF plan submitted to
the Secretary;. Those provisions on théir-face import a general
congressioﬁal» authorization to participating States to 'impbse
temporary benefit -differenﬁials of the sort éstablished Ey

‘Califoi‘nia's' Seétioﬁ 11450.03. |
The nature and purpose of that authorization are clarlfled by -

PRWORA'= leglslatlve hlstory ‘The House Budget_Commlttee s repor;
on the leglslation notes both that ekisting law l"f;n:]::icls the
Secretary to approve a pian that denies AFbC eligibility tola child

unless he has résidéd in the State for 1 year" (see 42 U.S.C.
602(b) (L994)) and that thlE Court "has 1nva11dated some State laws
that withheld aid from persons who had not res1ded there ﬁor at
least ; year." H.R. Rep. No. 104-651, 104th Cong., lst Sess. 1337
(1996) .. The report goes on to observe, however, that the Court

"hags not ruled on the question of paying. lower amounts of aid for
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incoming residents.” Ibid.; see alsc H.R. Rep. No. 725, supra, at
272-273 (conferance report).  The report then explains Congress's
reasens for including in PRWORA the provision now codified at 42
U.8.C. 804 (c):
States are allowed to pay families who have moved from another
State in the prev1ous 12 months the cash beneiit they would
have received in the State from which they wmoved because
regearch shows that some families move across State lines Lo
maximize welfare benefits. Furthermore, States that want to
pay higher benefits should not be deterred from doing so by
the fear that they will attract large numbers of recipients
from bordering States.
H.R. Rep. No. 651, supra, at 1337.
From this discussion, including the reference to "the guestion
of paying lower amounts of aid for incoming [state] residents," it
seems clear that Congress was aware bolLh of thig Court's decision

in Shapiro v._Thomgscn, 3194 U.S. 618 (1986%), and of the Court's

inconclusive consideration, only the year before, of the very

California statute that is again at issue in this case. See
Anderson v. Green, 813 U.S. 557 (1995). - Notwithstanding

acknowledged uncertaintf .concerning the scope' of applicable
congtitutional constraints, Congress detefmined that it was .
desirable, as a matter of federal étatutory weifare poiicy, to
‘authdrize each participating State to adopt at least some_forﬁ of
temporary l;mitation_on the benefité made;available to new state
résidénts, should the State déem it necesSary,ﬁo do so in designing
its own system of benefi;s within the federal TANF program.

As the explénatibn‘offered by-the House Réﬁort makes clear, at
least. twe  related grounds upderiie-thatﬁcongressiOnal judgment .

First, Congress was concerned that "some families move across State
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lines to maximize'welfére'benefits." H.R. Rep. Hh. 651, supra, at.
1337. Because Congfeés was faghidning a national social welfare
program that would, ﬁohethaless, depend heavily for its Succéss on
the full and committed part1c1patlon of the several States, it
could properly be concerned to avold “having that federal program
1ntroduce real or perceived dlstortions into the ord;nary patterns_
of intefétate migration thét would have prevailed iﬁ the absence of
federal intervention. seé,‘g.g., §ggLggL_Eg;gpgg;lgg_gg;ﬁ@;ig;g
Rgform? Hearing before the Senate‘Coﬁm. on Finance, 104th Cong.,
lst Sess. 9 (1995) (statement of Sen. Graham) (noting that one
argument in favpr of completely federalizing the welfare program
was that 5with unequal standaxds, you couid create inééntives for
‘populations to move from one State to another in order to access
the higher benefits. * * + That is not in the nation's inte;est'to
be trying to stimulate that kind of population mb#ement.").

That éoncern-wouid have been particﬁiarly acute in the cuntext”
of the new TANF.block'grants, which were explicitly desigﬁed to
encourage experimentation by the States which could lead to a high
rdegree of varlatlon in state anti- poverty programmlng Because
TANF programs Wlll typlcally be more complex than slmple cashi
grants to needy famllles, featurlng a mixture of benefits (such as
child care and job tralnlng) and_pos;tlve incentives (such as time
limitations on the‘availabilityldf benefits) designed to move
fécipients into  the workforce, they may beééﬁe significantly more
difficult to implement successfﬁlly as ‘a population becomes rn_c.)ré.

transient., Because TANF programs will also typically demand from
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each reclplent a aubstantlal commitment to work toward betterlng
hig or her cwn 51tuatlon (see a.g., 42 U, S C. 608 (b), whlch allows
States to rgquire recipients to sign vindividual responsibility
plans" and to reduce beﬁefits for¢nonccmpli#nce), the varying state
aid-and-incentive structures encouraged byltﬁe.federal Blockmgrant
program could also.p;oduce-new-and undesixable.ihcentiﬁes for
interstate relocation on the part of recipients who might seek to
avoid those new fgsponsibilitiés or otherwise to take advantage of
the variable rules operative in different jurisdictions within the
system. In any é#ent,.a-benefit recipiént's movement £rom State to
State within such a system may reascnably be rggarded,as-presenting
unique and potentially problématic choice-df4law¢type_queations,
because the origin State and the destinatibn State both may have
sufficient contact with a recipient, for a limited transition
periéd@ that‘Coﬁg;ess'could allow the lattef Eo apply the standards
of the former-toiﬁhe racipient's continued participation in the

- overall federal program for that period.’® Finally, in-its effort

> Under TANF, for example, States A and B might each have a limited
'portlon of the federal grant -- say $100 -- available to commit,
over time, to providing cash aid to help move  any one recipient
from welfare to work. State A might adopt a program that provides
relatively high cash benefits for a relatively short time -- say
3850 per year for two years -- so as to free récipients to focus on
job training, while giving them an incentive to move quickly toward
independence. State B might adopt a different approach, providing
lower cash benefits but for a longer period of time -- say $25 per
year for four years. While the real-world variables are obviously
complex, a recipient who sought to maximize cash benefits would
have some incentive to reside in State A for two years, cellecting
a full $100 and exhausting eligibility under the State's program,
and then to move to State B for the succeeding two years,
collecting ancther $50. Free mobility withir the overall federal .
program, but from one state program to the next, would thus both
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to encourage the devélopment of new and effective waya to break the
cycle of Long~t§rm welfare dependency, Congress in PRWORA chose to |
eliminate any individual entitlement to benefits and to give the
- States positivé incentives by providing';theﬁl with stable but
geherally ggg;;ggzgggigg‘annual‘grants'fér-an_extended'pericd“ See
42 U.S5.C. 603{5) (fixing grant levels throuéh 2002); H. Rep. No?
651, suUpra, éf 1332 (system "éro?idgs Stateé with an incentive to
help recipients leave welfare beéause. unlike [ﬁnder the'ASDC
: program], States do not getlmore money for having more recipients
on the 'W@lfare‘ rollé“};' see also 42 U.S.C. €07(a), 609(a) (3)
-(authorizing reduction of State grants if percentage of welfare
recipients engaged 1in work activities falls below specified
| percentages).' In short, much of the thrust of the 1996 Act was to
give both‘thé States‘éﬁd welfare reci@ients themselves the ability
and responsibility to address the issue of moving needy families
from welfare to wcrk: In the context of that effort, it wés
reasonable  for Congress to seek to mitigate any incentive for
interstéte ‘migration, and to accommcdate anf choice-ofmlaw‘
interests, that might be created by the decentralized stfucture of

the federal TANF program itself.

(i) reduce the intended incentive effect of State A's time limit
and (ii) allow the recipient to receive still further funds from
State B (and, indirectly, from the federal taxpayer)} under that
State's lengthier pay-out period. For present purposes, the most -
important point is that the incentive to mave would have been
unintentionally but effectively gcreated by the decentralized
structure of the federal program, which not only allowed, but
encouraged, States A and B to adopt different program approaches.
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The second; and related, reason set out in the legislative
history for .authgrizing7istates to impose temporary residence-
related benefit limitations is that "States that want to pay higher
benefits should hoﬁ be deterred from doing so by the fear #hat they
will attract large numbexrs of recipients from bordering'Staﬁes.“_
H.R. Rep. No. 651, gupra, at 1337. That statement expresses
COngern ovear a phenomen@n'often feferred to as the "race-to-the-
‘bottom“:‘In a system in.which'(i) each State seté its own benefit
levels, (ii)—thgiState!s tétal resources available for welfarev
,benefits- are limited, and (ii) there 1is no restriction on
interstate migration, each State has some incentive to set its
Senefit level at or bélow the 1e§e1 gelected by every other State,
80 as ﬁo avoid attfacting an influx of benéfit~sgeking migrants.
See, e.g.,.Zubler, The Right to Migrate and.Welfaré Ref§rm: Time

for Shapiro v. Thompson_to Take a Hike, 31 val. U. L. Rev. 893,

[525-938] (1997): see also States' Perspective on Welfare Reform,

~ supra, at 9 (statement of Sen. Gfaham) (suggesting concern that a
Stéﬁe might also have-én incentive to reduce its benefit level
below tﬁé level in other States in order to encourage emigration of
benefit  recipients). On this medel, no State .is necessarily

 lmotivated by ah inﬁidious desire te "fence out" the poor, or at
least any individual pbor*‘person. rRather, from the State's
perspectiﬁef‘iu is unfbrtﬁnate but evident that, although each
needy immigrant may act on the expedtation that the State's present’
(relatively high).benefit level will continue to be availablé after

his move, the inevitable effect of many such individual choices to
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immigrate}.given_limited fesources {and allimitéd.time ffame). will
be to depress the ievel of benefits the State can pay to each
recipient -- peihapé even‘tb a‘levéi below that which prevailed in
an immigrant's original State of residence. Conversely, .allowing
the imposition of reasonable restrictions that have the effect of
eliminating . or mitigaﬁiné any . given individuai's percéiVéd
incenfive to move in search of higher benefits'may, paradoxically,
incréasé not only the stability of the system, butlthe average
level of 5enefits offered by States throughoﬁt the'progtam (1f the
.promise'of'stabiiity éncouraéés Staﬁes to commit greater resources
to the program; or to set and maintain higher benefit levels on the
expectation that they will pfave sustainable; over timé, within the
limits of the'Sﬁate's resources) . |
As in the cage of other incentives to wove potentially created
by the federal wglfare beﬁefits program, this race—tofthé>bottom
concern may héve been exacerbated by the 1996 reforms. Unlike
AFDC, in which federal payments to a State were generally based on_‘
thé number of benefit recipients within the State in any given
period, thus offsetting‘a substantial portion of the additional
cost to the State of any_welfare—eiigible immigrant, TANF bases the
amount of state grants on a base period and generally provides for
ne ihcreaée in the comhitmeht of federal funds over an extended
period. . See 42 U.8.C. 603(a)(1l). The new program - thus
| significantly‘inéreases the degree to which the amount available to
a State for the  payment of cash Ibenefits is  fixed, énd

correspondingly increases the effect on average sustainable benefit
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levels of the arrival of any néw beﬁefit recipienﬁ. Particularly
in light of.thatachange introduted by PRWORA, iﬁ wag reasonable for
Cohgresé‘to addréss the potential problem of interstate migration
that might be gggggg-by‘the existence of a federal system of
variable state benefit programs by authorizing individugl States to
~ include in their programs, ghould they feel the need to do 8o,
‘raasonable temporary restrictions on a new resident's: ablllty to'
-recelve welfare benefits more generous_than.those provided by his -
or her former.State.
It is important to_observe, however, that Congress’s action in
this regard is permissi?e, not mandatofy, and that the ﬁederai
-authofization, although it sets some-limits on the restriétions'a
State may impose, does not purport to specify whét particulér
limitations may be appropriate or §therwise perﬁiésible iﬁ the
context of a partitﬁlar state program. Those characteristics of
the federal action are consistent with PRWORA's overall apprdaqh of
establishing relatively general federal parameters for the fANF
program an@.leaving individual States substantially free to design
their own benéfit prﬁgrams in accordance with local'coﬁditioné and
ieéislative Judgments. Moreover, like all iégislatioﬁ, the federai
authqrizatioh is bounded to some extenti by the';purposes that
 undér1ie it. For those reasons, the reasonableness -of Congress' s.
general d901510n to authorlze some resmdency -based benefit limits
does nOtlIESOlVe_fflalthough, as we explaln below, it is highly
relevant to -- 'the question whether any partlcular ‘benefit

restriction‘adqpted by a State pursuant to that authorization falls

M W e e v
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within the independent limits imposad,on,the‘State‘s action by the
federal Constitution.
T1. The Particular Benefit Restriction Imposed By california
Must Be Examined To Determine Whether It Is Substantially
Related 'To The National Governmental Purposes  That
Underlie Congresse's General Authorization Of Such
Limitations In The Context Of The TANF Program
The courts below determined that California's Section 11450.03
would likely be held unconstitutional on the basis of this Court's
decisions in Shapirxc v. Thompscn, 394 U.S. 619 (1969), -and other
cases involving burdens allegedly imposed by state legislation on
"the constitutional right to travel, or, more ﬁrecisely, the right
of free interstate migration.® Attornex'Geneggl v. Soto-Lopez, 476
U.8. 898,-902 (1986) {(plurality oplnlon) see Pet. App. %-10, 26-

3c. That p051t10n. has considerable force. Through Seetion

P

s—

11450.03, the State seeks to.treat some of its citizens differently
- from others solely on 'ﬁhe basis of how .récently they became
residents of the State.® This Court's cases make'clear that any
state legislative: glaséif;cation drawn on that Dbasis is
constitutionally prob;ematic. See, g.g.,-Scto—Lopez, 476 U.S. at
902—995 (pluralitf opinioﬁ) (describing ﬁréVious cases) ,
'Although we think that the doubt concerning Section 11450;03'5
_ponsti;utiohality is sufficient to sustain the distriet court's

antrg of a preliminary injunction, we agree with the State that the

* The lower courts proceeded on the basis that the respondent class

consists of bona fide, albeit recently arrived, residents of
California (see Pet. App. 7 n.4, 8, 27-28), and we do not
understand the State to contest that point. See also Green v.
Anderson, 811 F. Supp. at 517. '
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district court erred in COﬁcluding (id. at 30), at the cutset of

the presént proceedings, that Section 11450.03 "must® be held
uhcbnstitugioﬁal. Because Congresslhas affirmatively authorized
the imposition of some limitations of this type in the context of
the nationwide, federally funded TANF program, the constitutional
question in this case cannot be pxopérly resolved without a serious.
examination- of whether the particular 1imitationl édopted. by
_ California -is sﬁfficiently"tailored; so that it méy fairly be
‘charaﬁterizes as "substantially related" to the national
governmental interests that undexlie that authorization. While we
question whether 'the California provision, enacted ]foﬁi‘ Years -
before PRWORA, will be able to fully satisfy that standard, the
Staté should hdvé the opportunity to demonstrate on remand that it
does. |
| 1. In some cases, this Court has held ﬁhat particular lines
dréwn by atate legislatures oﬁ the basis of length of residency in
the State simply bore no rational ielatioﬁéhip to any legitimate
state purpoée. See Zobel v. Williamg, 457 U.S8. 55, 61-64 (1982) ;
Hooper v. Bernalillo Cty. Assessor, 472 U.S. 612, 618-623 (1985); .
,see'élso Soto-Lopez, 476 U.S. at 912-916 (Burger, C.J., concurriﬁg'
in the judgment); 916 " {White, Jﬂ, concurring in the judgment).
.The same might be true in thié case if, as the lower‘CQurts
esgentially assumed, Section 11450.03 reflected nothing more than
‘a unilateral State purpdse Jtc deter migration'of poor people to
Califprnig.".fPet. App. 9; see Sgapiro,'394 U.s. at 831; compére

Romer v. Evans, 517 U.S. 631-636 (1996); City of Cleburne v.
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Cléburge Living‘CQnter, 473 T.8: 432, 446;447 {1985) (" {S]ome
objectives ~; such ag 'a bare . . . deéire to harm a politica}ly
unpopular group," -- are not Jlegitimate state interests.")
(citation omitted). - It is not, howevgr, appropr;ate éimply to
assume such a state purpoSe in this case.

Unliké.thé state laws at issueg in the Court's prior cases
l(inéluding Shaniro, sse 394 U.3. at 638;640), Section 11450.03 is
a provision of a type that Congress‘has clearly authorized States
'to ‘enact in the specific context of their.participation'in a
nationwide but decentralized federal benefits pfdgram.l, That
disﬁinction.is critical, because the natiénal governmental purposes
'that we have described in connection with Congress's enactment of

the authorization in 42 U.S.C. 604(c) also serve  to support

impleémenting state legislation. .. Compare Pet. App. 9, 30
(dismissing the enactment of PRWORA as irrelevant). Those federal
purposeé -- aveiding the creation, through a federal program, of

unnécessary'or distorted.incentives £or‘in£erstaté migrationﬂby
‘benefit recipients, accoﬁmodating the unique choiée-df—law—type
issueé may reasonably be deemed to arise when a participantjin oné
State's implementation of the federai program moves to another
State with different rules, and mitligating any teﬁd&ﬁéy; inﬂsuéh a
program, toward a “racé to the bottom" in the .State;by-State

establishment of benefit levels -- are plainly legitimate, whether

T

or not an individual State could ever have valid xeasons for
diStinguishingfnew citizens from old in allocating benefits under

a progxam designed and funded éclely by the State. And there can
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be little doubt that some temporary-limitation on benefits payable
te new-residents, as authorized by Section 604 (c), is calculated to
advance those national ends.’ -

2. In other cases, 1nclud1ng of course shag;;g the Ccurt‘has
invalidated state classxflcatlons akin to Sectlon 11450.03 on the
ground that they unduly burdened the federal constitutional right.
of citizené of the'United States "to enter and abide in any State
of the Union.” Dunn v. Blumstein, 405 U.S. 330, 338 (1972); see
Sot9~Loﬁez, 476 U.S. at 901-213 (plurality opinion); Memorial_Hogp.
v. Maricopa County,kdls U.8. 250 (1974); Shapiro{-ggggg; see also

Zobel, 457 U.S. at 65-71 {Brennan, J., concurring); Hooper, 472

U.S. at 624 (same). In shapiro and Dunn, the Court indicated that
"any classification which serves tc penalize the exercise of that
right, unless shown to be necessary to promote a compelling

governmental interest, is unconstitutional." Shapiro, 394 U.S. at

7 The ultimate strength of the connection between ends and means

largely depends, of course, on the proposition that individuals are
0¥ may be influenced, in their decisions about interstate
migration, by the perceived availability of higher welfare benefits
in a destination State. Although respondents dispute that
preposition as an empirical matter (see, e.g. , Pet. App. 23-24),

there is evidence to suppert it. See 1d at (citing Peterson
et al., Welfare Maqnets (Brookings Inst. 1990)), Zubler, 31 val. U.
L. Rev. at 933-935; Moffitt, Incentive Fffects of the U.S. Welfare

System: A Review, 30 J. Econ. Lit. 1, 34 (1992). In the case of
a judgment wmade by Congress in fashioning an integrated national

program of state participation like TANF, we do not believe that
more is required to support the qovernmental interest. Compare
Tufrier Broadcasting Syg. v. Federal Communications Comm'‘n, 512 U.S.

. 622, 665 {1994) ("Sound policymaking often requires legislators to
forecast future events and to anticipate the likely impact of these
events based on deductions and inferences for which complete
empirical = support may be wunavailable."); ¢f. FCC v. Beach
Communications, Inc., 508 U.S. 307, 313-315 (1993). ‘
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634: see Dunn, 405 U.S. ét 338;343L . As the Court subsequently
observed, however, althcugh "any durational residency requirement
impinges to some extent on the right to travel," sqmg such
impingeménts may not rise to the level of “penalties";_énd the
Court's cases.have not made éntirely clear "[tlhe aﬁountlof impact
required to give rise. to _the -compelling~étate-interest test.v.
Mémoriél Hosp., 415 U.S;'at 256-25?, 258-~259; see aiso'Soto—chez,
476 U.S. at 903-906 & n.5; id. at 921 (O'Conmnor, J., dissenting);
gggg@ . ;éyg, 419 U.S. 393 (1975) {(upholding durational residency
requirement for invoking'jufisdictidn to obtain diVOréé; without
expressly'aadressing applicable standard of revig@); vlaﬁd;g v.
Kling, 412 U.S. ‘441, 452-453° & n.s {1973} (acknowlédging‘
permissibility of reasonable duraticnal residency reguirements to
establish éntitlement tqfin-state tuition at pgblic university) .”

We in no way question the. correctness of Shagiro;s holding
that an absclute one-year - bar on welfare eligibility was

unconstitutional. Nor do we believe that there is amy cccasion

- ® In recent cases, some justices have suggested that claims based

. primarily on the right to interstate migration should be evaluated
under the Privileges and Immunities Clause of Article IV, Section
2 of the Constitution. Zobel, 457 U.S. at 71-81 (O'Comnor, J.,

-~ concurring in the judgment); see also Sotg-lopez, 476 U.S. at 918-
924 (O'Connor, . J.,  joined by Stevens and Rehngquist, JJ.,
dissenting); id. at 916 (White, J., concurring in the judgment).
On that analysis, a State may not draw any legislative distinction
on the basis of an individual's exercise of the "fundamental” right
"to egtablish residence .in a new State" unless (i) there is
"something to indicate that non-citizens [including the new
residents affected by the challenged classification] constitute a
peculiar scurce of the evil at which the statute is aimed," and
(11} thexe iz "a 'substantial relationship' between the evil and
the discrimination practiced against the noncitizens." 2Zgbel, 457
U.S. at 76 (O'Connor, J., cencurring in the judgment).
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here to reconsider the ratlonale of Shapiro or subsequent cases
address;ng durational r651denCy regquirements that are adopted by
the State on the basis of state authority alone, to identlfy a
single soufce of the freedom of interstate migraticn, or to
‘articulate ~an ‘ over-afching theory for  resolviné the.
constitutionaiity of all state measures that are alleged to burden
the freedom of interstate migration.  For in cur view thg
constitutional' calculus must change- somewhat in the uﬁusual
circumstance in which Congress has considered and passed on a
question affectinglﬁhe right of interstate migration, in the unique

context of structuring a decentralized national benefit program,

and has authorized the States to adopt not an outright bar, but

-rather a specialized choice-of-law rule that calls for application

of the laws of the prior State of residence fér a limited period.
 In'£hat context, judicial revieﬂ musf take full account of the
effect of the congressional action -- here, Ehe authorization
contained in Section 604 (c) . |

- Thaﬁ federal éuthorization igs of central importance in part
because the freedom of interstate migration allegedly burdened
geflecﬁs the ﬁational interest in interstate commerce (see Edwards
v. Califorpia, 314 ‘U.S. 160, 172-173 (1941), iwhW'

 expresa'power to regulate, as well. as the nature of a hational

union, in contradlstlnctlon to a federatlon of 1ndependent States.
The federal authorization is also lmportant because lnscfar as
interstate migration is a fundamental personal right, as well as an

attribute of the national union, it is in important respects a
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right cf%éEiEEEl_éi&Efffﬁi?‘ as to which Congress stahdslin a
different rélation' to individual citizens than do the legislatures
of the several States. See, e.g., Sgto~Lerz,'476 U.8. at 902
(plurality opinion} (noting "the impo:tant role that the principle -
has played in transforming,many‘Stgtes into a single Naﬁion():
Zobel, 457 U.S. at 73 (0‘Commor, J., concurring); The Passenger
gggggg.éé U.S. at 492 ("For all the great purposés for which the
‘ Federai goverhﬁant ﬁas formed, we are one people, with one common
_country,“);.see also Edwards v. California, 314 U;S. at 187 (Of the
limits on State legislation, "none is more certain than the
prohibition against attempts.on the part of any single staﬁe to
isolate itselff'ffom difficulﬁies ﬁommon to all of them by
restraining the transportation of persons and property across its
borders."); ¢f. U.5. Const. Art. I, § B, cl. 1 {"The Congress shall
have Power to lay and coilect Taxes, Duties, Imposts ahd Excisas,'
to * * * provide for the * * * general Welfare of the United
States.") . | | o
The form in which bongress has acted -- by authorizing a
specialized-choibe-of;law rule, rather than an outright ban -- ig
also significant. In ﬁhe‘first place, under thatlapproaéh {unlike

in Shapiro}, there is a bullt-in assurance that a person certainly
. - %

e —

will not be worse off after moving than before. More

fundamentally, under a national program such as TANF, Congress may
reasonably detérmihe,'for example, that when a family was receiving
TANF benefits in the prior State of residence, that place of

residence at the time of initial eligibility retains a sufficient
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connection. to the famiiyfs cont inued receipt of benefits for a
‘period of one yeér that its law may properly be considered along
with the .law ofl-the' S;ate' of deStination- | Compare Phillips
Petroleum Co. v Shutts, 472 U.8. 797, 814-823 (1985) (Due Process
Clause allows forum State to apply its law if it has gignificanc
contacts to the subject of the lltlgatlon) Regtatement (Segond) of

ongllct of Laws § 39, _comment a ,(197;) (noting corresponding
limitation on ia:h.e applit:ation of another étate's .laws by the forum
- State). In these circdmstances, the family would not become fully
eligible under the new State's laws unt;l after completibn of the

pericd of transition., Compare Sogna, 419 U.8. at 404-410.

Ordinarily, of «course, there. presumably wouid be little -
justification for one State, inl the administration of its -c:;wn
public benefits laws for its résidents, unilaterally to apply the
standards of another State's laws. . But where the program is
established by federal law and is of a multi-State character,
Congress wmay reasonably determlne that the laws of more than one
State may properly be regaxrded as relevant in some circumstances
when a person who is eligible er benefits‘ln one State moves to
another State. o
We do ndt mean to suggest that Congréss nay vauthorize the States
to violate the Equal Protection Clause" (Bhapiro, 394 U.S. at 641),
or that the right to travel may be "eliminated by Congress™ (Bray
v. Blexandria Women's Health Clinic, 506 U.S. 263, 277 n.7 {(1993})).
| Plalnly nelther prop051tlon is supportable. There is, howeyer, a

sallent dlfference 1n this regard,‘between state legislation that
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is purely l&cal in c¢haracter, aﬁd state legislation that seeks to

implEmeﬂt'a national policy explicitly articulated by Cengress in

the federal law that c;eates‘a nationwidé benefit program. When a

State acts unilaterally, there is a risk that it seeks to limit the

allocation of its resources in ways that'may:propefly be condemned

és pardchiél and based on nothing more than a desire to exclude

persons ffom out-of-State. That risk:is substantially lesgsened
when Congress acts, because the congressional .constituencY
includes, by definition, all citizens of the United States.

Moreover, as we have‘suggested, the creation of a decentralized
bénefitlprogrém'may also create both new intentives_fof moﬁeﬁeht

and new problems of how to determine what ruiés should apply when
én individual moves from program'to program withip the system --

Iissues that Congress must be‘able to addréssl‘ Thusg, when Congress

acts'to étructure and protect a nétionwide'prograﬁ, in which it
wishes'to eniist.the Wiliing éodperation of the several States, a

¢ourt should not~lightly'hold that state action implementing that

program, under an express” 'congressional authorization,

impermissibly burdeﬂs_a right of interstatelmigration that has at

its core a concept 5f nationai Citiéenship,'and'that presupposes .
the existence of a Union and a Government of the Uniﬁed States in
which Congress has the legislative power. .

The rationale - for taking - account .- of congressional
autherizgtion ih this conte#t also sﬁggesﬁs, however, limitévto the
‘principle. Thus, first; severe deprivations of the sort that this

Court has already held penalize the right to travel, such as a
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State's complete (even if temporary) denial of all welfare benefits .

‘to all new residents because of their recent arrival, as in
Shapiro, or'of:any ability to exercise'the right to vote, as in
gggg,_might'well remain subject to strict scrutiny evenlif they had
been speéifically authorized by Cchgress. Second, the right to

change state citizenship is an important personal liberty, and a

state_lawlthat substaﬁtially burdens that right will,élways warrant
more than minimal constitutional scrutiny, even if it haslbeen
-authorized by ,Congressl in the céntext of a national benefit
program. Finally, tﬁe.effect of any legislative'aétion, including
a congressional authorization, is approprlately llmlted tc some
extenﬁ, by the purposes that underlle it. When, as 1n,PRWORA,_
Congress delegates to the States substantial authority to implement
an”overaliifederal program in State-specific ways, it necessarily
‘does so in-?elati?eiy general terms. Accordingly, although it is
appropriéte to recognize that a State that legislates pursuant to
Ia specific federal authorization is acting in part on behzlf of
national 1nterests, when an 1nd1v1dua1 alleges that the State has
unduly burdened the rlght to migrate, it is also apprcprlata for a
. court to asaufe iﬁself_that'the'State's action inrféct is designed
-~ and sufficientlyl'tailbred -- té serve the purposes of the
authofization | |
In light of these ccn31deratlons, we believe a state statute'
that does not clearly impose a "penalty" on the right to mlgrate
under S Shapiro and subsequent cases, and that implements a‘specific

congressional authorization within the context of a nationwide but
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decenfraliﬁea fedéral beﬁefits progran, -snould be subject to an
iﬁtermediate form of constitutional review. That degree of
heightened scrutiny ié nermally described as requiring that a -
statutory classification be "substantially related to an impdrfant
-govexnmental objective." Clark v. Jeter, 486 U.S} &56{ 461 (1988 .
~ Because the premise for applying less~than-strict‘scrutiny in thig
class of cases.is that Congress hés specifically authorized a
general type of state classification in the limited context of a
cooperative féaeral-state benefi;s program, it should normally be
-clear, as wé. think it is here, that theu gdalé-,éf achieving
¢coordination, preventing the distortion of incentivéé, and.
promoting fhe'effectiveness of the fédéral proéram are. important
ones. Accordingly, the dispositive question will normally be
whéthar a State's particular implementation of ﬁhe general federai
authorization is "substantially related".to the purposes of that
aunhorizaticn. That ingquiry will generaliy focus on'ﬁhether.the

State's chosen means are sufficiently tailored so as to promote the

supporting  important  federal  governmental  ends, without
unreasonably burdeﬁing the affected class's important federal

individual right to interstate wmigration.?®

* "Under the Privileges and Immunities Clause analysis discussed in

note 8, gupra, the federal purposes of the general congressional
authorization in Section €04 (c) could presumably be attributed to
the State for purposes . of determining that non-residents, or new
residents, are a "peculiar source" of the problem that California's
legislaticn seeks to address. 2Zobel, 457 U.S. at 76 (0'Connor, J.,
- concurring in the judgment). The additional inquiry suggested in
the text, concerning how well the State's particular benefit
~limitation serves the purposes of the federal authorization, would
be essentially the same as the second inquiry under the Privileges
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3, In this case, as the State argues (and as Congress
recognized in eﬁacting Section 604 (c¢)), the burden that Section

11450.03 impoées on respondenfé is not one that-the Court'slpriorl
cases have clearly identified as sufficient to constitute a
"ngilty" on the right to migrate. Unlike the eligibility waiting-
pefiod struck down in Shapiro, California;s iimitétion on benefits
for new arrivals does not completely bar.ali new residents from
~ establishing eligibility for welfare benefité. ‘Rather, pursuant to
congressional au;horization, it adopts a gpecialized choice-cf-law
rule that calls for the application of the law of the recipient's
prior State of_residencerwith respect to one aspect of the benefit
'detefminaﬁion i~ the amount of cash benefits to be paid. It
follows as well that-all faﬁilies'that”are octherwise eligiblé‘under
the California TANF program will receive some level of benefits.
Even that limitation may; of coufse, cause hardship in individual
cases; but the California provision on its face by no means
completely "denie[s] we1fare aid upon which may depend the'ability
of the [recipient) families to obtain the very means to subsist?“
“Shégiro, 394.U.S. at 627; see also Memorial Hosp., 415 U.é. at. 269.
Nor does this ‘case, like Dunn, involve even the temporary

deprivation, on the basis of interstate migration, of the ability

and Immunities test --  whether there is a - “substantial
relationship" between that preoblem and the discriwmination at issue.
Ibid.:; see also, g.9., Supreme Court of New Hampghire v. Piper, 470
U.S. 274, 284 ("The [Privileges and Tmmunities] Clause does not
preclude discrimiriation against nonresidents where (i) there is a.
substantial reason for the difference in treatment; and (ii} the
digcrimination practiced against nonresidents bears a substantial
relationship to the State's cbiective.").
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to exercise another fundamental right. And nothing in Section
11&50.63 creates a ciaaé  of staté regsidents wﬁosa_ rights 'are
permanently infériof to ﬁhose of longer-term inhabitants, as could
be said of the employment. -preference, tax-benefit, and revenue-
sharing ‘schemes the Court struck down, on a ?ational—basis
analysig, in Soto-lLopez, Hooper, and Zobel. This case is therefore
_an appropriate one in which to apply intermediate rather than

strict scrutiny.
-The district éourt- accordingly erred in concluding that
Section 11450.03 "must" be unconstituticnal (Pet. Appi'ﬁo)y because
: it‘reaﬁﬁed that'conclusipn”Qithout_acknowiedging the importance of
the federél authorizatibn contained in ;4é U.s.C. 604(c), and’
'Qi;hout evaluating'ﬁhe;her thelCélifornia provision is sufficiently
tailored to be "substantially related" to the advancement of‘thése
purposes. The proper anéwer to tﬁe latter inquiry-is‘not, in our
view, Cleér_dn the present record. California’'s benefit limitation
was, however, first enacted four yearSjbefo:e-Congress enacted ‘
.Sgction 604(qJ, and it appears to be overbroad as a means of (:j)
addfessing the federal purposes of eliminatihg distorted
incentives, accommodating choicemof-lgw' issﬁes. created by the
'federal progrém, and preventing a'“raceato the bottom."- So far as
appéarsf the State has made no effoit Lo limit the aﬁplication of

its rule to categories of recipients who are m i
——— ; ’

‘moved in search of higher or additional federal penefits, or whose

E———— '

cases present the need to resolve conflicts between the rules of

the TANF programs in- the origin and destination States. The
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State's limitation apparently is not, for example, limited to
applicants who received (or were eligible to receive) benefits in
their prior State of residence at the time they moved. See Pet.
App. 17-18 (describihg State's implementation of Section 11450.03).

Nor does the State appear to allow any applicant the opportunity to

receive an exemption from the across-the-board limitation rule by "?
demonstréting thaﬁ he. or she did hot come to California fcr‘the
pufposé of seeking higher {or any) welfare-benefits. Ibid.

The apﬁarent overbreadth of Section 11450.03 in relation tol
the natipnal‘purbdses béhind Section 604 (c) raises a substantial
gquesticon about its constitﬁtionality under intermediate scrutiny.
Because the balanceé of harms in this case alsc appears to favor
respondents (see Pet. App. 10-11, 30—311,.the court of appeals
correctly concluded thaﬁ the district couft did not abuse its
discretion in entering a-preliminarylinjunction. That.was.the,only
issue resolved by the judgment below, see Pet. App. 11-12, and that
judgﬁént sﬁculd_accordingly be affirmed. On remand,:however, the
State should be afforded the.oppoitunity to demonstrate that its

- benefit restrictions are substantially related to thepﬁrposes of
the federal authorization -- perhaps; for insténce, because they
are in fact better3tailored'thanrthey appear, .or perhaps because

‘the costs of administering any more discriminating rule would be

prohibitive. In any event, before entering its final judgment the
district court should evaluate, -on the basis. of the record

presented by the'parties, whether Section 11450.03 is substantially
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‘related to the important federal governmental purpcses that’
ﬁnderlie_Congress's enactment of 42 U.S.C. €04 (c) .

CONCLUSION

Tﬁe decision of the.court of appeals should be affirmed, and
_the case should be remanded for‘further,proceedinés in the district
. court. | |
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