
--

I 
'\ DHHS/ASPE/H~~ ; . ' .._.. 1lJ.9~ , . 

' , 
03,lli/94 17:' 25 '0'202 690,6562. .. 

. . 
) 

, DEPARTMENT OF HEALTH AND, HuMAN SERVICES. ''l-..' _ ~6c..~ 
ASSISTANT 'SECRETARY FOR PLANNING AND .EVALUATION I)~..A~.", " 

.- .. - .... 

...... ·'·r--.L1·~ 
...." 0-Y:-­ , 

/«"
, /0 
is-­
~~'z 

'PHONE:, (202)690-6805 "FAX:' 

" , 

=-,.. .. .. ~ 

, 

" ' 

, , City &. Sta.te: City & State~' ------~-------- --------;----.;.. 

Office ~umbe[": ,,('rO :7S-0 7 
Office'Number: . 

fax:'\umbp.r: 
--~--~----~--

, , NUn;lber of Page;-; .;.. co,,'ec , .' J={. 

. ' 

.' 




I{!J 002DHHS/ASPE/HSP ',r,
'U202 690 6562 ' D3/11/94 L7:26 

'''-'' 

DRAFT 

01SPUTE RESOLUTION, DUE, PROCESS,. ~D PROCEDURAL" ISSUES 

, FRAMEWORK ' 

If the proposed struc:ture for changing the AFDC system is to be 
fair, and tp ,achieve its 'g,oals, attention must be paid ,to"the 
processes that' are developed to ensure that'both the recipients 
and the a'gencies live-up to' a new set of reciprocal 
responsibilities and obligations. Recipients must underst('!nd ­
that they ar'e to make every effort to become employed~ Age.Dpies 
must understand 'that they are ,to facilitate and support, ,in a 
concerned and meaningful manner, the efforts of the recipient~ 

With these goals in mind, the dispute resolution process needs ,to 
perform a number of functions. One is making sure, that the legal 
rights of recipients are protected.' A second concern is 
,developing mechanisms that can alter the, behavior of 'people who 
ar~'not acting responsibly. A third objective~ sometimes 
overlooked, is the role' dispute resolution procedures ,can play in 
changing the relationship between welfare offices and recipients. 
Procedures can 'influence the nature of worker-recipient relations 
and be Ii means of checking on system "performance ,in addition to 
protedting the rights of recipients. 

The current statutes and regs contain a number,of provisions 

designed to encourage coope}:"ation b'etween,the agency and t:he 

recipient, to allow for sanctions of recipients who do not­

'cooperate, and to insure that the sanctions are riot appl ied 

unfairly. _~ From a' stric,tly legal perspective, existing, HIW may 


"largely provide sUfficient due ~rocess protectiohs. All that may 
be necessa'ry is t.o extend, existing'procedures a·nd protections -to 
the riew decisi~ns that will ,have to be made. 

There are ~ number . .of reasons to think that more is needed', 
however. First, it,is 'll,nclear whether these procedures 'work 

'adequately, as designed. There is evidence that agency'efforts to 
, jointly pUmwith recipients may be_perfunctory, sanctions may be 
used infrequently, recipients may forego fair hearing challenges 
to sanctions because they do not believe they will get an ' 

, adequate hearing. In some states' the process is highly , 
lit:igious, 'which also can be,counter-productive. (Unfortut1,atel¥, 
there is very little research on how these processes work ­
anywhere ill the country.)~, 

SeCoD9., th~ addition of time 'limits substantially change's what is 
at stake when either the recipient or the agency fails t:o meet 
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their respective obligations. Because decisions on the 
applicability 'of the'time limit may involve evaluations of the 
adequacy of the, performance of both th,e agency_and the recipient 

"with ~espect to the the JOBS program, the:system should be 
-desigried,to detect problems early, not wait until-the time limits 

- have expired before examining the recipient's and agency IS 

action. This -'would only' delay moving people' into employment. 
: I 

Fin~lly, since the~addition'of,time, liI!\~ts gr~atly'increases the 
consequences of other dep1"l::(ions (e.g: whether a recipient is 
entitled to a deferment frpm JOBS and thus from the time limit, 
'is the recipient entitled to' an -extension), it is likely that " 
there wil;t. be- an increase in the number -of challenges to agency' 
decisions and that both hearing officers and the courts will 

'subject decisions to a higher level of.scrutiny than at present. 

This will affect record-keeping procedtli;es, as well as 'require a 

higher level of agency decision-making. "",,- . 


'. Moreover, in terms of 'changing the culture of welfare, it ,would· 
be' undesirable,--'from the recipients ' p~rspective ·as well as the 
states', if the major ~echanism for enforcing both the 
recipients' rights ,and-obligations was a formalized hearing 
process.' The central' goal in designing the new system must be t9 
insure that it;works~ This-means that people subject to the 

, time-limits mus·t be Pflrticipating 'in a progrCtm of good job 
training from .the time they enter the, AFDC program,' Those, 
recipients who need it must recedve ..help in overcoming the many 
obstacles poor people face in finding and keeping jobs. 

It can be, tempting to, view the system as' one' where the recipi.ent 
is, being offerred a chance to beqome,self-sufficient and the 
recipient.bearst~e primary responsibility for success or 
failure. ,Recipients :~ho d<;>n't conform with the system's 

'expectations,will lose the benefits of the'systemt through 

temporary loss of benefits at first (sanctions) and ultimately 

through total lossofsupport~ 


.', ,~~ , : "" • I 

This view is too simplistic~, ·While it is reasonable to expect 
and emphasize personal responsibility,:other considerations also 

, _£ire important. First, because the entire purpose ~of AFDC is to,- ­
"~'help poor children t, the system should be designed to facilitate 

, ..• • success, not to pun1sh fa1lure.Sanct10ns" and the ult1mate cut­
off of people without jobs, obviously will be very detrimental to 
children and society. ' Therefore sanctions, while necessary in 
some circumstances,sh,ould not be the primary mechanism of 
encouraging sucpess. 

Second,the dispute'resoluti9nsystem should try to reinforce 
'mutual cooPeration, no't p:!:,omote an adversarial relationship. It 
canriot be assumed that a_system of.financial l:'ew?rds and, 
sanctions will be sufficient to change the behavi6r of all 
recipients or welfar,e off;ices~ Offering an opportunity may be 
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all that, s;ome :recipients need. S!=,me rec'ipients will be pushed 
along by sanctions. Others,. however, . especially teenage mothers,. 
will need far more· support and guidance. A casework relationship 

. is needed, but it must be based on mutuality~ not· a view that 
.caseworkers are prodding unwillIng people into the labor force .. 

. 	 . 
Third,· the' system should not be designed to requ,ire, reliance on . 
lawyers.' While legal challenges . .;.,are' a· necessary.:..component of any 

,.s.,., 	 system, they should be minimized, if. for no' other reasoI1..cthan 
that .most recipien~~do·.~not have, or utilize,' access to lawyers. 

l"Fourth,....there w1llbe many .:Stat~ a~encies that do notperf'orm' 
very well in pioviding ~efvices. It is very diffic~lt to develo~ 
measures that hold a'genc~esaccountable~ the child welfare system 
is a case in point. A due process, sanction and reward system, 
is 
. 

not likely :to 	
- .' 

'accountable.
.'. 

be effective in holding agEmc,ies 	 t· .. 	 . 

. This pape'r discusses a. number of. procedures that might be 
utilized 'to help achieve the .variety of goals j~mbodiecl 11.1 the 
overall' reform proposal.· 

" 

.MAJOR ISSUES 

1., -What procedures- are needed to· protect recipient's I '~ights under 
the proposed system? Should the sY9tem rely primarily on fair 
hearings to protect recipients from illegal or arbitrary agency': 
actions or should some form of alternative dispute reso~ution be 
emphasized? '. 

2. What 'procedures should be employed to bring about ,agency 
.compliance with its obligation to pr?vide'services? 

3. What procedures and penalties should be used when a. repipient 
is not complying with program requirements? 

~, DECISION ~OINTS~ CURRENT ANO'PROPOSEDLAW 

I. Issues Arising During First 2 Years-JOBS Dete~minations 
requir~ng hearing/dispute:resol~tion' 

A.' Establishing the Relationship-Reciprocal Resp'onsibility, 
Document· , 

Current Law. '.< 

.All recipients must be told about th¢ conditions for .eligibility 
at the p.oint o.f. applying for· AFDC.· .. In addition, 'at .the time of 
applicatIon for.:, or redetermination' of AFDCeligibili ty.,' the 

,State must, inform an applic.ant "or recipient in writin'g, and. ., 	 , 

, ; 
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orally as ,appropriate;, of the ava~lability of the' JOBS program, 
activities and of the related supportive services for which 
he\she is ~ligible,~nd pf the'~~sponsibilities of the agency and! 
individual. 

Prop9sed"'Law. 

1. statement of Reciprocal Responsibilities. As in current law~~ 

the state agency would be required to offer.' applic,<;,!ntsa general 


,.,expJanation of theAFDC/JOBS/JOBS PREP/WORK programs, "'lncluding 

. the responsibilities of both the recipient and'the agency, and 
the structur~ of the time limits,' in oral andwritt'ian fo.rm, at' 
the t~me that the. person applies forAFDC~ ,A 'new provision ....., 
should' be added to 'require that thea licant and the agency must ~11>/III
sign a statement 0 rec rocal obI!. at~ons indicat,ing in .t-II ,'.. 

. general terIl\s e respons~b1lit1es that each is 'a"ssuming" ' flttJp' 
", Signing would be a condition of "eligibility. The'''document should' c,..:1" ...d'" 

''':''include a statement whereby the applicant' indicates that he\she 
, understood the elements of the AFDC prograTl) and the req'llirements. 

with respect'to participation. The recipi~nt should be given a 

copy. The document should be in the recipient's primary language." 

(See. Food stamp requ~rements.) . '? ' \)~-.J\' 


i.' orientatiori. At the 'time of the signing ,f the statement of ~~ 
Reciprocal Obligations,' or within .) weeks thereof /1 the agency ..$;.~t~ 
should' be required to provid~ each rec1p1el)t with an orientation' "&:-~" 

,to the AFDC program, whenever possible in the recipient's primary - ­
language., This could be done either individually or in'a ,group. £-'Pu'rJ 
Language should be be added to th~ Actor regs indicating that 
the purpose of, the orientation is to providethe'recipient witb 
the fullest possible i.mderst:anding of the requirements of the 
AFDC program and of the opportunities that will beaff6rded the 
family during t,J:le period of participation'. 

Attendance at the orientation would be mandatory. states should' 
be' required to pto~ide or pay for ,c:hild' care, if the, orientation. 
is not ~t the sametim,e as the ,initial eligibility meeting." , 
Individuals would 'he sanctiomid if,tbey, did not show'"7up after two 
notices. ,The sanction would' be subj,ett toa f,air hearing (on 
whether the recipient had good cause ,.for not' attending) i the'''""''' 
sanction Snould: be curable if the recipiemt shows-up. (The ·regs 

"might addr.ess the nature of, these rotice~ i some forms appear t() 

1 While there is some efficien~y in doing the o'rie'ntation 'at 
the time of th~ initial application, there are several reasons 
why delay i~ preferaple., First/the applicat':ion pro<:":ess often is 
'lenthy; recipients frequently m't,lst wait, a long time until they , 
are even interviewed. ",They maYl1ave children with them. ,It is, 
difficult to' have a meaningful orien,tation at this time. In, 
addition, a number of appliqants may not be eligii::i'le~ There is 
some efficie'ncy in waiting until eligibility is' determined. 

. '..' '. 
" ' 
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." 
be more successful than others:) 

tssue- How can,we.ensure that the person doing the inta.keis both 
clear in laying out expectat~ons while also'conveying a 'sense of 
the supp~rtive role that the agency will·,play? 

B. ,DeferralstJOBS PREP 

,;, Current Law-. 
"""","- .,"'~ 

· Under current'law a' numb~r o,f people are categorically exempt· 
from having ,to participate i.n JOBS. These categories are 
spelled:-~ut in,the'statute and regs and' further defined in'a , 
number of ACF Action Transmittals. A person determined to be I 

· non-exempt by an agency can challenge this decisJ.onthrough a, 
fair hearing if the person has ,been' sanctioned for {ailure to 

· comply with a JOBS activity .. ',:..,-' 

Proposed Law. 

Onder the proposed system, deferrals (placemerit in JOBS PREf» 
· take on greater significance than at' present, .siricea' deferral 
means that the time limits do not apply. On'.the other hand, . 
unless a state is required to provide JOBS and WORK to 
volunteers, a person deferred' may be deprived of these services. 
Thus, there is a question of whether a recipient has a right to 
either deferral. or non-deferral. 

1. It would bestr6ngly preferable, in ter~s of legal' . 
considerations and fairness, if deferrals are determined by 
sJ:ecified categories rather than through case by case 
dl.scretion. 2 . Allowing agencies substantial discretion with 
respect to deferrals raises constitu~ional questions about equal 
protection, since there is no. way of' guaranteeing that decisions 
will not be arbitrary or discrimin~~ory •. The categories should 
be ,specific, and applicable to all persons who come within them. 
states could been given the option ofa capped r'esidua];~ categc;>ry, 
,(I'or.w.~for other good cause, according to ,criteria established .by 
the staten); this is legal on ,its face, although there could be' 
challenges to the actual'implementation of-c.sucha proyision~ 

2. Caseworkers should be required to inform the recipient of the 
'. deferral categories and to help the recipient determine whether. 

" 

2 'The use of caps does poses' some legal issues, .but it is 
likely that a .resi.dual.cap.., is, constitutionaL NOTE: "There'are 
procedural questions that need to be answered. For example, can a 
"deferral-denied" recipient request deferral again if the numbers 
go below the·c~.p?l·boes>the State have tq'notifythe recipient it, 
is again gr~ntl.ng, defe"rrals'Z'7 " . 

, " ·.rJo .' ~o . 
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3. A' r~pipient ¥ho ,is denied a deferral could request a fair I J., ( , 
hearinS4 focusing on wheth~r the person falls w1£fi1n one of the ~~ 
~tegor1es. The hearing should, pe held prior to the development (:--:_~~):,:,

'of 	the employability' plan, since the outcome will affect the ..-T--' 
nature of the plan.:' '[,..,..~"~ 

.H' ~ !...... ~C.Jtk~ 
4. As currently structured, the'requirement that persons in this.' _".;' . 
,category engage·-·in some activity does not ,seem .-torequir~ any' 
dispute resolution or due process procedures" since there is no 
monitori.Ilgor'sanctions. The implementation may, pose problems 'if 

" states try to" push ,people into activities without providing child 
'.careand without some.monitoring,of what, participants are being 

II'encouraged":to, do. ' 

5 ... A;. recipi~.ntwould "not .'be able .to, challenge a aeci~ion ·to def'er , ' . 
her\him, sinces there is no right, to ,participate in,JOBS and the 
clock doesn't run during the period of.deferral. (What are we 
doing about volunteers?) . "". '.'= *'..... .. 

C. Employability Plan 

The developmen,t' of the employability' plan is ,a key element in 
making the system w6rk~· The process rieeds to accomplish thr~e 

,things; create a realistic plan, in. light of the recipient's . 
skills, needs, anq. the available ,resources and Jobs in the , ,,' 
community; give tne recipient. a sense of ownership in the plan; 
and ~e fair iri'termsof giving recipients the opportunity to . 
.acquire skills that will ena.ble them to obtain reasonably paying 
jobs consistent with the recipient's abilities. Since the 

, fa"ilure of the recipient to comply with the plan subjects the 
recipient, to sanctionsand·the'failure of the agency to'provide 
resources will lead to extensions of the time limit, the 
procedures for establishing and reviewing these plans are 

. critical. Thfise 'procedures sh()uld stress mutuality., with 
recipients being given the chance' ,t:p have a meaningf.ul role in 
determining the el'ementsof, the plan. ' 

Current Law. 

The state is' to make an irlitiaiassessment of' an individual's 
'employability. The individua1 has, a role to play in this 
assessment,insofar'as the state may conduct it through such' 
'methods as interviews ,testing I counseling and self-assessment 
instruments to be completed by the individual. However, the' 
State,."is the s6le determiner' orthe initial. assessmen,t. ":, 

Following this a,ssess'mellt, the state is to develop an, 
employability _plan"', "-in conSUltation. witp" the inliividual, that 
takes., illto account the individual' spreferences "to the maximum 
extent: '"possible" within the limits of the state I sJOBS'progr,am. 
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states may requ~re that an individual to "negotiate" and ttenter 
into" an agency-participant agreement setting forth in detail the 
individual's JOBS obligations and the i~lated ~ervices to b~ 
provided by the state. While final approval 'of the employability 
~±an rests with the state, a recipi~nt who objects to ,the plan 
can challenge it through a fair hearing,' although this,might not 
occu'r until the recipient' is sanctioned for non~participation.

" '-'.>-,,, 
;~,t 

Under current law, ea'ell' state'must establish"a.' conciliation .' 
,',"",-, 'process for resolving disputes about' program participation and 

provide for' a hearing for di,sputes 'not resolved,through 
conciliation. states are given great latitude ~n'defining 
copciliation and there issubstaritia~ variati6n in procedures. 

Proposed Law. ,. 

1.' Employabilty .Plans. 'As in current law /,'''th~ state agency would, 
be required, to make an initiai assessment of, the educational, 
child care, and otner supportive services needs, as well as of 
the skills, prior-work experience, and employability, of each 
participant in the' program,' including a review' of the family 
circumstances. The agency. would also review 'the needs of the 

,child(ren) of the participant., ' 
," <, , 

',The law should be' changeci'to require that the agency andth~ ,'~? 
recipient jointly develop' an 'employability plan. 'The recipient 
should be informed of the 'requirements ,established by ,the regs 
with respect to employability plans and the designation of 
specific activities. A maximum'time period (60 days?) for', 
developing the plan should be established, since the time limits 
run from the day ofeligibility~ , 

The vagueness in current law, rega~ding how disputes over elements 
of the employability 'plan are to. be settled' n,eeds ,to be 
addressed. It does' not seem sensible to force ,the recipient to 
fail to 'comply with the plan" besanct'ioned, and then r'equesta ;)," 

,fai,r hearing tq, challenge the plan. An ~arlier, nioremutual," 
process for resoltition seems desirable. This is best done 
through a conciliation type process. 

'As"""an i'niti~l step, the,. legislation should' provide that if' the 
,recipient arid caseworker c.,?nnot reach agreement, the caseworker 
, and, ,the recipient shall bFlng in the caseworker's supervisor, or 
:aperson trained by ~he agency to mediate these disputes, to 
provide further advocacy, counseling, or negotiation support. 3, 

:­

3 This, approach is consistent with the aim'of'current'law." 
, The preamble to 'the current regs states that an effective ,1 , 

conciliation process could be used to: (l) resolve disagreements 
over the, employability plan, (2) to correct the problem when a 
participa.6t's attendan6e at an assigned activity has been ' 

7 
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Although recipient's may not trust the supervisor to be , 

independent, 'and caseworkers may be. 'defensive ,when' being reviewed 

by a supervisor, ,it would be best from· a' time and resource 

perspective if disputescoul~ be resolved by those immediately 

engaged with the recipient. To· ensure tha.t reasonable processes 

are Jollowed, the Department should be required to establish regs

regarding this process.·· . , 


OPTIONS. If this'process fails to resolve the differences, there· 
are severalalternatives.tl1atmight be 'used: 

a.' The agency could be allowed· (required) . to establish an 

internarreyieW board ,to ,resolve disputes. (This process.would be 
 ?
sImilar to that developed in Florida's.andIowa's § 1115 . 

demonstrations. ) This BOqrd woul~ have the fimil say. The 

Department would establish regs for such boards. 

., '~(-;"I".' "" .' 

.b. Agencies cou~dbe given the option to employ trained teams 'to 

mediate, rather than arbitrate ~s in option a, the di~pute • 


.­
·coThe recipie~t could be:entitled toa fair hearing, contesting 

whether the plan meets the genercH· criteria established by the 

state for develop~ng employablity plans. ,A fair hearing could be 

the exclusive remedy or cc)Uld be, allowed in addition to the 

procedure in (a) or '(b)'. 


Discussion. 

Not all caseworkers will be sens~tiveto the need to fully 

involve the·recipient in' developing the employability plan and to 

develop a sound plari;'with, adequate services' (some entire 

··ag'encies may, not be). •Recipients. need protection from' . 

unreasonable decisions. Moreover,' failure to provide appropriate 

services at thefront7"enQ.;will lead to more disputes·and 

e}ctensions· at the end of 2 years, which is,highly unQ.esirable~ 


,since t~is will del~y moving people into jobs~ , 

At present, the primary way for a recipient to challenge, 'the 

employability plan' is'Hthrough a "fair hearing followin'g a sanction 

·for failing to participate, in a ~OBSassignment., The above goals 

might be satisfied better through primary reliance on some type 

of mediation or internal review system. 


..... 
irregular but not yet sanctiona,ble, andp r ,prevent' the need to 
g6 to a hearing even if it a~pears t~atthe'failure to ...
participate is clear~' ," 

8 
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An internal review, process is likely'to be ,faster ~nc.i less,' 

adversarial., Moreover, an irternal review 'l;>oard, can ,provide 

agency management with a chance to <see where problems 'are arising 

at, the line level. (Fair hearings'may also serve this functio.n, 

,but they ar:,~ more, likely to be viewed as 'outside interventionc:~) 

,If a large number' of disputes reach the review board, this 

know.ledge may ,Jead ,to chilnges' ,t~ poiic;ies or to increased 

training of staff. A, review process may, h~lp identifyg~ps in 

services available to the agency,' This'is not likely to be 

accomplished through a' system that relies exclusively on 'H,fair 


',hearings, since hearing Officers'do not' focus on systemic ' 
problems.' The ,numbe,r' of complaints' to the'review boa:x:-d', could be 
a performancemeasureand'the ,board 'could be required to produce 

'an annual .report summarizing,the number ,of disputes, and noting
problem, areas~ , " "" " 	 ,', 

;',':;'.~' 

The utility of such boards depends on the willingn'ess of the 
agency to make them meaningful arid upon convincing recipients', 
that the, review will in fa'ct be independent. It may, be difficult 
to achieve either o{these objectives; An internal board may 
simply reinenforce caseworker decisions. Some states have 
developed mediation systems, using trainec.ioutside mediators. 
Mediation by a neutral 'party would empower recipi,ents, to a, 
greater'degreethan any other review process. Given the cost, 
the required training, and the'lack of research examining whether,' 
mediation. produces better butcomes,~the most that could be 
supported at' this ,time is making ,this ,an option. 

Allowing f~ir hearirlfS'after a review board decisIon or after a 
,failed mediation wou d provide" spme protection against an agency 
director who wanted to limit the actions' of the review board. It 
is not likely that there would be'a'large number of requests for 
fair hearings in most states'. ,However, an additional layer of 
review 'maa ea be burdensome. 'Tfie benefits' of, the ­
:a 1 t'ioiial review, may._ nqt e wor h generating,theview'that we, 
areoverburden~ng the pr.qcesswith prpcedures. 

2. Ag'reements 'or Contracts. Under. current taw I a state may 
requir~La re:cipient to enter into' an agreement or contract witl'f' 
respect to the employability plan. The differ'ence between the 
two is that a contract would be'bindingin court- the recipient 

,could sue ,the agency for promised services ... Using contracts 
'should 	have implications primarily for the agency, since the 
recipient can already be sanctioned 'for failing to'participat~ in 
JOBS. 

'It has previously been decided to require that the agency and 
recipient sigrt the e~ployability plan, ma~ing it at least art 

, agreement.' Like the signing of the, s~atement of reciprocal 
responsibilities, a signed document may h,elp indicate 
seriousness of intent and enhance ,the mutuality 'of the process. 

9 
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Failure to sign the agreement, after the recipient has, utilized 
th~ dispute re~olut!on proces~, would be.. subject to:.anction . 

.The~e'would' be no further hearing on the.sanction, but it would· 

be curable·by signing. The sanction should be a small amount, 

since the main sanction would come if thee recipient fails to' 

participate in JOBS activities. ' , 


states could still ;be given the option of mailng it a contract. 
contracts"would better: protect recipJents'rightto services, but 
they also are likely" to generate more disputes and litfgation'. 
contracts should no't be requir~d~ It is· doub~ful any states will' ,.~, I . 
use them. -rr:.c. 
'3. JOBS Assignments. 

a) Current law. The Statemak'es the final determination with 

respect to JOBS activities. Tne'regs specify a- number, of factors 

tha't must be taken into account, in making an a:ssignment (see 

attached). If a recipient fails to report to an assignment and, 

then i9-'- sanctioned" the recipient'is entitled: to'a 'fa"ir h~aring 

focusing on whether these cr~teria have been violated. " 


A recipient also is entitled toa fair hearing-if,· after starting 

a JOBS 'assignment, the recipient has complaints about health or 

safety'conditions, discrimination by the ~mployer" and issues 

arising with respect to, the adequacy of worker's ,compensation 

coverage and wage rates used in ca,lculating hours.' "Recipients 


. also may appeal deci:sions relatedtoon-'the";job work conditions 

, to the Department of Labor. 


" "b) Proposed Law . The decision about the 'type of JOBS assignment 
, should be part of the employabili~y plan and reviewable by the 
procedure described above. ,Disputes also might arise ~itti " 
respect to specific assignemnts. For ex?mple, the regs provide 
that the', aS,signment may not require more than',2 hours 'commuting '" 
time. When a recipient 'claims that the disagrees with ?l ' , 
spec:Jf ic aSl=>ignment, rather than with the type of ass i'gnment, a 
coriciIliation process between the worker, 'recipient and supervisor 
should be required. If this does not resolve the dispute, a fair 
,hearingwquld be appropriate, focusing on ..'the criteria currently 
in'the, statute and regs. ' 

D. Receipt of. Services during JOBS 
, , 

Current Law. 'There is rio right to aoy review, if the agency, fails 

to provideaClequate training or education. AFDC applicants are 

entitled to fair ,hearings with respect to disputes regarding,the' 

provision of child care and .upportiveservices. However, th~re 

is no right to the continuation" of child care or supportive 

services pending the. hearing de,eision., ' 


Proposed Law. It is extremely important to the success of a time­

10 
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limited system that services be delivered on a regular and timely 

basis and that regular monitor.ing of the. recipients participation 

take place, so that problems can be identified .and resolved 

rapidly.·' Moreover, because the applicability of the time limit 

will be contingent.uppn the provision of services" it is 

essential that adequaterecor,ds be maintained regarding the 

participants t and the agencies I activitie,s. 


. • 'It,... ~ • ,~"t!::' 

, f'It· is difficult to ensure adequate service d~livery and. 
monitoring of, participant performance.' In the ,child protection, 
area a variety of' mechanisms-- court reviews i citiz,en review 
panels, and reporting.requirements-- have been less tha~ . 
successful in ensuring adequate delivery of services to ,families. , 

'It seems unlikely tha't primary reliance on fair hearings is an' . 
,adequate 11lechanism.' Revfe~ should not· await a crisis, and'fair 
hearings ofj;eninvolve far too much delay. It is suggestedtl'l'at 
requiring of regular contact between a caseworker and' the 
recipient, mandatory periodic reviews.....of the participant IS, 

progress and up-datirigof the employability plan, specified 
,record-keeping requirements on the agency" and a conciliation 
process for resolving disputes about the adequacy of performance 
of· both ,the recipient and the ,:agency, are all, needed. to make the 
sy~tem work. ' 

The following requirements might be adopted ,to aqhieve this: 

a) to 'help keepthe'agency informed, and to. encourage the 

reCipients to tak~ responsibility as ~art of moving toward 
 No­employment, a form should be sent to the recipient on a 

monthly/periodical basis ('~, ,a:s an attachment 'to the monthly :If-If­

c~>" asking if he/she is partic1pating; is getting the' r~ 

necessary services; or if he/she wants to discuss th~ 

plan/services with a caseworker~ ,Workers would contact recipients 

indicating problems. 


b) Caseworkers-should'he required. to make mOllth,ly (quarterly) 

entries in, the :casework file in¢[icating, what services. are' heing '("So, ' 

provided to' the reCipient. This would be based on contact with ,It.f.fw 

the actual providers'of the "services. Copies of notices .to the . 

recipient-of any fail~res should.. be kept as a regular part of the 

caserecord. ' - - ' 


'c) ,At least" every 6 months the cas,eworkerand the 'recipient must 

conduct' a face to fac~, review of whether ,the' employability plan' ­

is still appropriate,' whether the individual i,s participating, , 

and whether services are being provided. A revised pla~, should 

be developed as needed (following the same. procedures as the 

original plan.) At: this meeting/ the recipient should be 

-informed of the months ofeli~bilitYleft; the recipient and the 

caseworker shall determine~e:numberof mont~iri whjch the, 

reci ient did not receive and which therefore should not be 
 /,10
counted"'towards t e tlme The agency' should keep-
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documentation of'these items~ 

d} 'As a last resort, recipients' should be able to request a fair 
hearing if they believe that the agency is ,not providing agreed' 

...·~on service~. The deliveryofs7rvices is cri~ic~'ti and rev~ew 
of s¥stem f~~lures,shouldnot a~a1ttwo years. Wh~le ~h7fa~r vs~ 
hear~ng off·~cer ,would not have the power tq ord~r spec~f~c .> t dojL .' 
serv:ices, the hearing officer could suspend thetim~limit,.· ~ 5~{Iul~'" 
'Reports of ~ch susp~hsions. should be ,forw~re~., to HHS t<;>~e used r'1~~' 1--: 
as.'a performance rev~ew measure.' (NOTE-A danger of prov~d~ng ~'(j. 
hearings is that agencies may try to limit the servic~s offerred . .i-:..;<. 
in the. employability plan so ,that ,it. would not be held liable'., ,IC- . 
later.): . ,'.. . ., , ' , '., , ,', ,', 

One area that may raise special problems. is child ca're.--At 

present most dispute.s ~rise when·the agencyiriforms the recipie~t 

of its intent to terminate, suspend; discontinue or reduce 

,payment for chi'ld care because the recipient i~ not complying' 

with' JOBS. In ,a greatly expanded program, there may be, many more ~ 

disputes about whe-ther appropriate care' is available,' especially 

for very' young children~ The need for child care, and the' 

approporiate type of care" should be part of the employab~lity 

plan. Disputes about care should be resolved' by the process 

propossed there.' . 


with respect to actions_ to terminate" the law { !~~;~ 
be changed so that :child care contInues while is! '" -.J1v/v­
resolving the dispu e over ,JOBS participatl0n,i.n order to avoid ./' ~".~" 
disruption to the child and to tacllitate resolution he . 
participation issue.' 

E. Sanctions 

1 •. Current Law.. '. Under :HHS regulations, a non-exempt person can 
be sanctioned if he\she, without good cause, fails to participate. 

"in JOBS, 'refus'es to accept ernploymemt, terminates earriings, or " 

reduces, earni~g's. Prior to the imposition of a JOBS . sanction, a";' 

State is required to have a conciliation 'procedure' for the 

resolution, of disputes regarding an individual's'participation in 

the' JOBS program. A State must provide a recipient-an 

opportunityfor,a hearing prior to' the imposition of a 'sanction 

,when,the conciliation process does not resolve a dispute. 

,2" prop'osed Law. Recipient~ wou~d 'co~tinue to able to request a 

hearing .on' whether a sanctionshquld be imposed.


• - I . 

A more difficult question is whether the current requirement that 

conciliation must be utilized before a notice of an intent to ' 

sanction is -issued: should be madeoptiorial.' conciliation serves, 

a number of important functions, ,1nclud1ng resolving disputes 

~uickly, g~nerating discussion betwee~-the reeipient and the 

agency, avoiding harming

" 
children through. the 

, 
imposition ,of 


. . 
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sanctions if the recipient's behavior,can be affected· without a 
. sanction, ahd diminishing the chance of <;in adversarial . 
relationship developing. On .the,other hand, ~xtensive use of 
conciliation mi ht diminish the deterrent effect 0 tro' 
s,enc l..on .po l.CY an can becostl.y and tl.me-consuminq if a lar[e 
percentage ?fdisputes go on to ~he fair hearing stage: ­

Recommend. Requir'e 'conciliation. Fa;ilures in' particip'ation should 
, ,be an 'event thattr1ggers expiorationof why there is a problem.. 

While some. recipients need-' the· prod' of sanctions', many recipients 
" will fail to participate because they are in a period of, 

.... . ~depreSSion (depression' is commonplace among the portion of' the . 
5\\lC!.. ~ population who become 10ng..,.termreci.PientS), .becau.se O.f famil1.'y 

k:>v-le>. c'risis (e.g. the return of an' abusive spouse or boyfriend, . 
"-. .. . . children ihtr.ouble, sick relatives)., or bepause'they are unable 
. -. 	to cope with interpersonal proble'ms a1;. the assignl'(lent .. They may 


not 'respond to notices~".;or sanctions-their reasons' for not 

participating may not come within standard good cause reasons for' . I 

non-participation. .Personal contact, begun by a:::phone call, .with .~ 


_" 	 a caseworker prepared to help them with' the crisis can have a, ~#. < L 
very positive impact. This is best triggered by a conciliation ( .... 1"1' 

. 	 . '·f~i)y-. 
process. 	 . L' I 

' . 	 ~. lrSe--.71#- , 

.F. Extens ions 

1. Current Law. Since the time' limit' ,is new, there is no current 
law. 

2. Proposed Law. 

a) Ninety days prior to the end of the 24'months, the caseworker 
would, be 	required to meet'with~the recipient.to discuss tqe' 
transition. to WORK .. A notice regarding the rteed to set-up a 
meeting would be sent to the recipient (thenotic~ would describe 

. the transition to WORK process, Including the availability of 
extensions,. the need for'job search and th~ rIght to enroll in 

.•.• 	 WORK). Follow-up notices shall be sent if the recipient fails to 
appear~ A recipient.may·not enter the WORK without participating 
in a meeting and completing a' job~.,search. . . 

The caseworker and recipl.~nt shall review the recipient IS. 

progress and any remaining barriers to the recipient's ability to 
find employment. The c'aseworker shall determine 'if the recipient" 
comes within, or is 'likely to come wfthin, one of the categories 
-that' justifies ex:tension of. the time-limit'.. If an extension is 
needed to allow the rE!cipient to graduate from hign school, or to 
complete a GED, an ESL, or other 'approved prdgram, 't:herecipient 
and the. caseworker shall set a ,timeline for completion of the 
activity.. If·the caseworker 'and, the ·recipient determine th.at the, , 
recIpient has been, unable to' complete any elements of.>he,--"";"'';''''::--. . 

. employability' plan pecause the state hasfail.ed to se.:~~:~.:~~.~_~ 
13 
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provid the services, including child care, called for in the 
oyability plan, the caseworker and 'recipient sha'll determine 

the time period neces,sary to complete,the plan. 

Unless the'recipieritris entitled to an extension, the caseworker 

and the recipient shall.develop a ,transition to employment plan. 

This pla'n shall specify that the recipient must engage in a job 

search for a period of not 'less than. 45 days"and shall specify ,'J." , 


the services that the agencywtll provide to facilitate the job 

search.,


" 

b) If the 'caseworker and,the.recipient disagree with respect to 

,whether :the recipient is entitled ,to, an extension, the casework'er 

shall 'inform the ,recipient of her\his right to,request,a fair 

hearing on this issue. The recipient must request a hearing at 

least 20 days prior to the date that benefits are scheduled to be 

terminated. _ All hear~ngs shall' be held prior to thi,s· date. 

In'?' a fair hearIng reg~rding a recipient's claiIp.that he\she is 

entitled to 'an extension because he/she did not get the services 


• in the emplo ability phm, the,' S,tatemust show what services were 

pr "ded. rec1p1en ,s a·,. 0 an extens10n 1 


earing bfficerfinds that the recipient was unable to complete 

. the elements of the employability plan because 'the agreed upon 

'training was not available for a period 'of time, because the 

recipient was unable to complete the elements" of the " 

employability plan due to theumiva,i.'lability of support services 

needed by the recipient to participate, such as transP9rtatibn or 


'child care, it is determined tha..~ ad!=quateservices were 

provided, ,the recipient and state shall de 'vise 


not 

abilit la lsagreemen s a ou~ the revised plan would 

be subject to the s'ameagencyreview process 'as the original 

plan. Any extension should be sufficient to cbmplet¢ the " , 

employability plan. Aid-p~id-pEmding would be available. 


'c) ReciPien.ts should be able 'to r~quest a, hea.~ingo~ ,whether they (h.. ' }'
. had good cause for not completing job search in the required time . 
period before taking a w9rk' assignment, with, a id':"paid-pending . . " ' 

, '. . '. '"~.,' . . 

d) Recipients shoul~ also be e'n~itled t~ a fair hearing on ! ' 
challenges to the determination that the recipient has exhaust~~· ~f 

, ·-the 2'4 month-"'time period. ,Aid-paid-pending1 may not be necessary ~J 
since recipient would go into Work program and continue'to 1l' 
receive some form of income. ,I( 

" " _ ' ~7 
, , ' 
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Issue Paper: REASSFSSMENT 

There,would be no absolute limit on the length of time a person could participate in the WORK 
program. States would be required, 'howev!!r, to conduct a comprehensive reassessm¢nt', atthe 
earliest available time, of any individual who had spent at least two years in the WORK program. 
For example, if an individual were'in the midst of a WORK assignment at ,the twO-year point, the 
reassessment would be conducted at the conclusion of that WORK position. ' ,,-;, ' 

• 	 ,~ '-. , f 

..-: ..--.- .....-. 
, The reassessment would be an eValuation'ot-the in'dividual'semployabilitY,=-*ith,a particular focus on 
,i.gentifying barriers to obtaining an unsubsidized job, ana _Qf the individual's conipli~ce with WORK 
program rules' and, requirements. ' 

f"l,ct{;\t1l,,: (i~l (:~. 0/";(..( r hJ..,,· 
The State would take'one of four steps' followmg the reassessment: tM11'-J..... y-+ ",~'4 Ii-.. .~ 7 

.. , 1) A person who was judgooto be employable but who, pad not yet fo~nd an - wo.-k ...J6 
unsubsidized job would be assigned to supervised job s~ch. If the job search were 
'not'successful, the individu~ ~ould be placed ip ano~er W9RK pO~it~on,.preferably ... 
a subsidized prt\;ate sector job holding the promise of perm<;ment employment. U';J,;:-"', Us,... vI: ' 

, 	 ,,%-.l/h.N) t"'~J a_ .... ' 

2) ,A WORK participant who was found to have complied with the requirements of the ,,-~L< 1 

WORK program,but was nonetheless in need of further education of training services , 
in orde~ to obtain unsub,sidized employment (e.g., an indiVidual who lacked basic ' " 

, communication skills or,a person located in aI)'un~sually poOr labor market) ~Olild be ' 
referred back to the JOBS program to obtain those services. Persons re~assigned to 
the JOBS program would be eligible for cash benefits while participating in the ('\ ""j 4Vl-', cs:.. ....;u .f.vxJ­
appropriate activities.,. ' tAl,<-(\. 'U",f ~t::h prOF"""'" 

",.' 

3) An individual who was found to be facing a serious obstacle'to employment, such as a 
disability which was not detected earlier, would ,be placed" in the JOBS-Prep pbase. . 

'Such persons would be eligible for Cash benefits and would count ag'ainst any overall 
cap on placements in JOBS-Prep status. ',' , !),.....I~: ct...U 

C"'rl. """'" s.t. 
..--~---..~­

4) 	 A State could deny assistance, both acc~s to a WORK,ass~gnmen~ and eligibility for -;~£~M ':;-Lt> 
cash ben~fits, to a person wh9 had not performed his or her WORK assignments and ':~ . 
required job search in' good faith:. An individual dropped from'the prograIn would,'. tL--: . 

, have the right to a fair hearing. , . ;', ' yvI"'J'6" ~~~, ' 
-'.7'" ~. ., ,.' " .' ~<'<fl.r-~.., bt_d~J'j ,p ~~L;{~ " .. 

A Few Questions: . , "':' sL-,"'f r;.,.. JC...~ ;.b,. (1/)£0/<1) 

Woui~Iiliere be, any ~xplici~'cri;eriato ~id~~~-Po~~~~'eassessm~nt d~i~ion (i.~.,,'~~~nds for fZ«;'I_~~~, pr 
placement in JOBS as opposed t() assignrt:Ient to job search and another WORK.position?) 	 , 

If so, would such criteria be written into 'the statute or would States be required to establish such 
guidelines? Would the criteria be more specific than the language a,bove? 

In particular, on' what grounds could a person be denied further assistance (following the reass~s­
ment)? A history of difficulties at WORK sites (e.g., a dismissal from a WORK assignment)? ~A 
poor attendance record (e.g" many absences without good cause)? Reports fro'mWORK employers 

. • .'!' 	 .' . 
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of poor performance, a lack of effort or a poor attitude? General recalcitrance and, reluctance to 

cooperate with the WORK agency? How would such terms be defined? 


'If there are no expliCit criteria guiding the reassessment, would the decision be left ,to the individual 
caseworker? What are the legal implications of such caseworker discretion? [Michael Wald ,to jump 
in here and resolve this whole 'question.] , 

r 
,.~ ... 

What appeal rights would exist? Would an individual have the right to appeal any decision (e.g., 
'could a person assigned to continue i~the- W9~I("ptogram petition to be referred back to the, JOB"S 
'program for training services)? '. '- ~__.. _t_ " '. ' 

Would 'the reaSsessment be a one-time even-t?~-Wo~ld persons who remained in the WORK program ~ 
be reassessed again at a later date? What about persons 'referred back to the JOBS, program?' Could 
they remain in JOBS indefinitely, or would they have to re-enter the WORK progr.am eventually? If ' . 
so, when~ How would iliis new time:limit be·d~enitined? 

"-:r.-­

In instances in which aperson was dropped from the progr3.J1l, would this represent a lifetime ban? 
Could the individual (and his or her children) ever again'receive aSsistance, either"in the form of cash 

. benefitS or a WORK assignment? 'If so, when (e.g., 36 months later)? ' 

'. 


, . .,;", . 
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