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DRAFT '

. DISPUTE RESOLUTION DUE PROCESS AND PROCEDURAL ISSUES

.FRAMEWORK

. If the proposed structure for changlng the AFDC system is to be

" fair, and to achieve its goals, attention must be paid to the = .
processes that are developed to ensure that both the recipients
and the agencies live-up to a new set of reciprocal
responsibilities and obligations. Recipients must understand -
that they are to make every effort to become employed. Agencles
must understand that they are to facilitate and support, in a
concerned and meaningful manner, the efforts ‘of ‘the rec1p1ent,.

With these goals in mind, the dispute resolution process needs .to
perform a number of furictions. One is making sure that the legal
rights of recipients are protected.: A second concern is
developing mechanisms that can alter the behavior of people who
are not actlng respon51b1y. A third objective, sometines S
overlooked, is the role dispute resolution procedures .can play in
changing the relationship between welfare offices and recipients. -
Procedures can influence: the nature of worker-rec1p1ent relations
and be a means of checking on system performance, in addltlon to
protectlng the rights of rec1p1ents.

The current statutes and regs contain a number of prov151ons
designed to encourage cooperation between the agency and the
recipient, to allow for sanctiong of rec1p1ents who do not
‘cooperate, and to insure that the sanctions are not applied
unfairly. From a strictly legal perspective, existing law may

"largely prov1de sufficient due process protections. All that may

. be necessary is to extend existing procedures and protections: to -
the new decxsxons that will have to be made.

There are a number of reasons to think that more is needed,
however. First, it. is unclear whether these procedures work
-adequately as designed. There is evidence that agency efforts to
"jointly plan with recipients may be perfunctory, sanctions may be
used infrequently, recipients may forego fair hearing challenges
to sanctions because they do not believe they will get an
- adequate hearlng In some states'the process is highly :
11t1g10us, which also can be. counter—productlve. (Unfortunately,
there is very little research on how these processes work
anywhere in the country ). '

Second the addltlon of time limits substantlally changes what ;s .
‘at stake when either the recipient or the agency fails to meet

1
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their respective obligations. Because decisions on the
applicability-of the time limit may involve evaluations of the
adequacy of the performance of both the agency and the recipient -
"with respect to the the JOBS program, the 'system should be
_.designed to detect problems early, not wait until -the time 1limits
" have expired before examining the rec1pient‘s and -agency's
actlon. Thls ‘'would only delay mov1ng people 1nto employment.
Flnally, since the addltlon of . time 11m1ts greatly 1ncreases the
consequences of other decisions (e.g. whether a recipient is
entltled to a deferment from JOBS and thus from the time limit,
"is the rec1p1ent entitled to  an -extension), it is likely that
‘there will be an increase in the number of challenges to agency-
" decisions and that both hearing officers and the courts will
“'subject decisions to a higher level of . scrutlny than at present
This will affect record-keeping procedures, as well as require a
higher level of agency dec131on-mak1ng =

Moreover,‘ln terms of changing the culture of welfare, ‘it would. =
- be undesirable, from the recipients’' perspective as well as the
states', if the major mechanism for enforcing both the

recipients' rights and- obllgatlons was a formalized hearing
process.: The central goal in de51gn1ng the new system must be to
insure that it.works. This means that people subject to the
~time-limits must be participating in a program of good job
training from.the time they enter the AFDC program. Those.
recipients who need it must receive.help in overcoming the many
obstacles poor people face in flndlng and keeplng jobs.

It can be temptlng to v1ew the system as one where the rec1p1ent
is. being offerred a chance to become self-sufficient and the
recipient .bears the primary responsxblllty for success or
failure. Rec1pients .who don't conform with the system's
expectatlons will lose the benefits of the system, through 4
temporary loss of benefits at first (sanctions) and ultlmately
through ‘total loss of support. : : »
&1‘ A
This view 1s too 31mpllst1c.~ Whlle lt is reasonable to expect
and emphasize personal responsibility, ‘other considerations also

are important. First, because the entire purpose -of AFDC is to
"“help poor children, the system should be designed to facilitate = (&7
success, not to punish failure. - Sanctions, and the ultimate cut- guety

 a

off of people without jobs, obviously will be very detrimental to ,;}ﬂw“ﬁ

children and society. Therefore sanctlons, while necessary in ' ﬁ,ﬁﬂ*
some c1rcum$tances, 'should not be the primary mechanlsm of ‘ V
encouraglng success. ‘ -

Second the dispute resolutlon system should try to reinforce
‘mutual cooperatlon, not promote an adversarial relationship. It
cannot be assumed that a system of . flnanc1al rewards and
sanctions will be sufficient to change the behaviér of all

, rec1p1ents or welfare offlces Offerlng an opportunlty may be

oy ‘_



Y 03/11/94 < 17:27.

oEciSIOﬁdPOINTs4 CURRENT ANb‘pRopOSEb”lAw

‘Current Law. -

: o xS 004
202 690 6562 ,j DHHS/ASPE/HSP 19 “

all that some- re01p1ents need. Some rec1pients w111 be pushed

- along by sanctions. Others, hOWever,’espec1a11y teenage mothers,
‘Will need far more.support and guidance. A casework relatlonshlp

- is needed, but it must be based on mutuality, not a view that
caseworkers are prodding unw1111ng people into the 1abor force.pw

’ Third _the system should not be de31gned to require.reliance on -

lawyers.' While legal challenges«are a necessary .comporient of any ‘Ou:v

"~=system, they should be minimized, if for no other reason _than

that most rec1p1ents do~ not have, or utlllze,‘access to lawyers.

‘mFourth there wlll be many . State agencmes that do not perform
‘very well in prov1d1nq services. It is very difficult to develop

measures that hold agencies accountable- the child welfare system
is a case in point. A due process, sanction and rewvard system,.
is not 1ikely to be effectlve in holdlng agenc1es accountable.

o

: 'Thls paper discusses a'number of procedures that might be
~+ utilized to help achieve the varlety of goals embodied in the

overall reform proposal

MAJOR ISSUES

. 1.:-What procedures are needed to protect rec1p1ents' rlghts under‘

the proposed system? Should the system rely primarily on fair

hearings. to protect rec1p1ents from illegal or arbitrary agency '

actions or should some form of alternatlve dispute resolutlon be .

: empha51zed7

2. What procedures should be employed to bring about agency

v»compllance W1th its obllgatlon to prov1de services?

3. What procedures and penalties should be used when a rec1p1ent'

- is not complylng with _program requ1rements°

o
Erd
g

'I. Tssues Arlsxng Durlng Flrst 2 Years-JOBS Determlnatlons

requiring hearing/dlspute resolutlon

" A. Establishing the Relatlonshlp Rec1proca1 Respon81b111ty

Document’

e

 All recipients must be told aboutythe conditions for eligibility

at the point of applying for AFDC.. In addition, -at the time of
application for, or redetermination'oéf AFDC ellglblllty, the -~ ™

-State must 1nform an appllcant or rec1p1ent in wrltlng, and

3
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orally as appropriate, of the avallablllty of the JOBS program ’
act1v1t1es and of the related supportive services for which
~he\she is ellglble and of the respon51b111ties of the agency and
individual.

"Eroggsed Law,.

1. Statement of Re01proca1 Respon31b111t1es. As in current law,
the State agency would be reguired to offer: appllcants a general
_.explanation of the AFDC/JOBS/JOBS PREP/WORK programs, including
- the responsibilities of both the re01p1ent and the agency, and
the structure of the time llmlts, in oral and wrltten form, at -
the time that the person applies for AFDC: A new provision

- should” be added to require that the appllcant and the agency mest unﬂjﬁ“

~sign a ("gstatement of reciprocal ebllgatlons;$>1ndlcat1ng in _;,‘c~u.r
general terms the respon51b111t1es that each is assuming. : PR esp.

Slgnlng would be a condition of eligibility. The“document should’ Conrne
““include a statement whereby the applicant indicates that he\she

- understood the elements of the AFDC program and the requlrements

with respect to part1c1patlon. The recipient should be given a
‘copy. The document should be in the rec1p1ent's prlmary language
(See Food Stamp requlrements ) : : .,7

' u(’?w“'

' Orlentatlon. At the tlme of the signing of the Statement of 8 ’
Re01proca1 Obligations, or within{Z7) weeks thereof,! the agency ‘SQkQﬂ*
should be required to prcv1de each re01p1ent with ‘an orientation - et cEORE
“to the AFDC program, whenever possible in the recxplent's primary - —
language.ﬁ This could be done either 1nd1v1dua11y or in a .group. E-Pan
Language should be be added to the Act.or regs indicating that

the purpose of the orientation is to provide the recipient with

" the fullest possible understanding of the requirements of the

AFDC program and of the opportunltles that will be - afforded the .
family durlng the period of partlclpatlon

Attendance at the orlentatlon would be mandatory‘ﬂ States should =~
‘be- required to provide or pay for .child care, if the orlentatlon_

is not at the same time as the initial eligibility meetlng
Individuals would ‘be sanctioned if. ‘they did not ‘show=up after two
notices. .The sanction would be subject to a fair hearing (on
whether the rec1p1ent had good cause .for not attending); the-+
“sanction should be curable if the recipient shows-up. (The -regs
‘might address the nature of these notices; some forms appear to

1 Whlle there is some eff1cxency in d01ng the orlentatlon at _
the time of the initial application, there are several reasons T
why delay is preferable. First, the application process often ‘is
lenthy; recipients frequently must wait a long time until they
are even interviewed.. They may have children with them. . It is:
difficult to have a meaningful orlentatlon at this time. In
addition, ‘a number of applicants may not be ellglble. There is
some eff1c1ency in waltlng untll ellglblllty is determlned

. .
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" be more successful than others )

;;gsue~ How can we, ensure that the person doing the intake ' is both
clear in laylng out expectations while also conveying a ‘sense of
the supportive role that the agency will- play° LW

B. Deferrals/JOBS PREP

cur ent W

[T

- .Under current law a number of people are categorically exempt:
- from having to participate in JOBS. These categories are . .
' spelled-out in the statute and regs and further ‘defined in a .
number of ACF Action Transmittals. A person determined to be :
‘non-exempt by an agency can challenge this decision through a. 04\

fair hearing if the person has -been sanctioned for failure to
~comply w1th a JOBS actlvity,i i - ' :

Progosed Law. , “ - . T c o ‘\&

« Under the proposed system, deferrals- (placement in JOBS PREP)
-take on greater significance than at present, ‘since a deferral
means that the time limits do not apply. On the other hand,
unless a state is required to provide JOBS and WORK to o
volunteers, a person deferred may be deprived of these services.
. Thus, there is a questlon of whether a recmplent has a right to

. either deferral or non—deferral

1. It would be strongly preferable, in terms of legal’
considerations and fairness, if deferrals" are determined by
specified categories rather than through case by case
discretion.’ Allowing aqencxes substantial discretion w1th
respect to deferrals raises constitutional gquestions about equal
protection, since there is no way of guaranteeing that decisions
. will not be arbitrary or discriminatory.. The categories should .
.- be. spec1flc, and appllcable to all persons who come within them. -
Ewstates could been given the option of a capped re51dua1“categoryﬁ
. (vor¥for other good cause, according to criteria established by
- the state"); this is legal on its face, although there could be-
challenges to the actual 1mplementat10n of-Such»a prouision.

7 2. Caseworkers should be requ1red to 1nform the re01p1ent of the
deferral categorles»and to help the‘re01p1ent determine whether.

; 2 ‘The use of caps does poses some 1egal 1ssues,,but it is .
likely that a residual cap-is Constitutional. NOTE: There are’
‘procedural’ questlons that need to be answered. For example, can a
*deferral-denied" reczplent request deferral again if the numbers .
go below the cap?, Does the State have to notify the recxplent it
is agaln grantxng]deferralsj7 B o . oo

:'.:'\)0 ‘,”‘ R o
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3. A rec1p1ent who is denled ‘a deferral could . request a fair uxv\rP
hearlng‘ focusing on whether the person ‘falls within oné oI the .

egorles. The hearing should be held prior to the development [ gume ~ "

"of the employablllty plan, since the outcome will affect the - 6,¢w3)
”nature of the plan.; ' 1L~

o ‘ h'&’o“‘

4. As currently structured the requlrement that persons in this-
-category engage-in some activity does not seem .to require any -

“dispute resolution or due process procedures, since there is no
monitoring or sanctions. The implementation may pose problems if

'~ States try to-push .people into activities without pr0v1d1ng Chlld

- care and without some monltorlng of what part1c1pants are belng
"encouraged" tc do. :

5. A rec1p1ent would not -be able to challenge a decision to defer ..
her\him, sinces there is no right to participate in JOBS and the
clock ‘doesn't run during the perlod of deferral (What are we
d01ng about volunteers’) : : -

c. Employablllty Plan

The development of the employablllty plan is a key element in
making the system work. The process needs to accomplish three
~things; create a realistic plan, in:light of the recmplent'
skills, needs, and the available resources and jobs in the .
community; glve the re01p1ent a sense of ownership in the plan,
and be fair in terms . of giving recipients the opportunity to
acquire skills that will enable them to obtain reasonably paylng
. jobs consistent with the recipient's abilities. S$ince the
- failure of the recipient to comply with the plan subjects the .
recipient to sanctions and the failure of the agency to provide K
resources will lead to extensions of the time limit, the a
procedures for establlshlng and reviewing these plans are
“critical. “These procedures should stress mutuality, with
recipients being given the chance to have a meanlngful role in
'determlnlng the: elements of. the plan.ﬂ

‘Current Law.‘;‘

B2

kThe State is to make an initial assessment of an 1nd1v1dual'
employability. The individual has'a rolé to play in this
assessment, .insofar as the State may conduct it through such’
methods as interviews, testing, counseling and self- assessment
instruments to be completed by the individual. However _the '
State is the sole determlner of the 1n1t1al assessment.

Follow1ng thls assessment the State is to develop an .
employability plan’, "in consultatlon with" the individual, that -
takes.. 1nto account the individual's preferences "to the maximum
extent p0351ble" w1th1n the limits of the State s JOBS program.

)"6
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States may require that an individual to "negotiate" and "enter
into" an agency-participant agreement setting forth in detail the
individual's JOBS obligations and the related services to be

" - provided by the State. While final approval of the .employability
plan rests with the State, a recipient who objects to the plan
can challenge it through-a fair hearlng,-although this might not
occur until the rec1p1ent is sanctloned for non—partlclpatlon

e

st

. o Under current law, each state must establlsh a'conciliation’

e process for resolving disputes about program part1c1pat10n and

i provide for a hearing for dlsputes ‘not resolved: through ~
conciliation. States are given great latitude in defining

.* conciliation and there is substantial variation in procedures.

Proposed. Law. ..

1. Employabilty . Plans. ‘As in current law, “the State agency would

be required to make an initial assessment of the educational,

child care, and other supportlve services needs, as well as of =
the skills, prlor work experience, and employablllty, of each
part1c1pant in the program, including a review of the family
circumstances. The agency. would also review the needs of the
.chlld(ren) of the partlcipant.’ .

“The law should be changed to requlre that the agency ‘and ‘the kL17
recipient Jointly develop an employability plan. The rec1p1ent

should be informed of the requirements established by the regs

with respect to employablllty plans and the designation of

specific activities. A maximum time period (60 days?) for"

developing the plan should be established, since the time 11mits
run from the day of ellglblllty ‘ - K

k.The vagueness in current law. regardlng how disputes over elements
of the employability '‘plan are to be settled needs to be '
addressed. It does not seem. sensible - to force the recipient to
fail to comply with the plan, be sanctioned, and then request a
fair hearing to challenge the - plan.  An earller more mutual,
'process for resolution seems desirable. Thls 1s best done
through a conc111atlon type process. ‘

R

"AS an 1n1t1a1 step, the 1eglslat10n should provide that if the
recipient and caseworker cannot reach agreement, the caseworker
‘and. the recipient shall brlng in the caseworker's supervisor, or
‘a person trained by the agency to mediate these disputes, to
provide further advocacy, counseling, ornnegotiation support. 3

.

. This. approach is consistent with the a1m of ‘current 1aw
vThe preamble to the current regs states that an effective
conciliation process could be used to: (1) resolve dlsagreements
over the employability plan, (2) to correct the problem when a
part1c1pant's attendance at an assigned act1v1ty has been

3

7
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Although recxplent's may not trust the supervisor to be '
Aindependent, and caseworkers may be:defensive when being rev1ewed
by a supervisor, .it would be best from a: time and resource
perspectlve if disputes could be resolved by those immediately
engaged with the recipient. To ensure that reasonable processes
are followed, the Department should be requlred to establish regs
,regardlng thls process. :

OPTIONS. If this’ process fails to resolve the dlfferences, there
are several ‘alternatives that mlght be used.

a. The agency could be allowed (requ1red} to establlsh an )

interna ‘to .resolve dlsputes..(Thls process .would be ‘7
"similar to that developed in Florida's and Iowa's § 1115 ‘ ‘
demonstrations.) This Board would have the final say. The
- Department would establish regs for such boards.

Ko

:b Agen01es could be- glven the optlon to employ tralned teams to
medlate, rather than arbitrate as in optlonva, the dlspute.

"C. The recipient could be ‘entitled to a fair hearing, contesting
whether the plan meets the general criteria established by the . A
-state for developznq employablity plans. A fair hearing could be
the exclusive remedy or could be. allowed in addltlon to the L
"procedure in (a) or {(b). :

Discussion.

Not all caseworkers will be sensxtlve ‘to the need to fully .
involve the- recipient in developing the employablllty plan and to
develop a sound plan, with adequate services' (some entire

‘agencies may not be). Recxplents need protection from .
unreasonable decisions. Moreover,’ fallure to provide approprlate
‘services at the front-end.will lead to more disputes and .
, _exten51ons at the end of 2 years, which is. hlghly unée51rab1e,

»  .since this will delay mov1ng people into jobs. '

At present, the prlmary way for a re01p1ent to challenge the o
: ~employab111ty plan 'is- through a fair hearing following a sanction
for failing to partlclpate in a JOBS assignment. The above goals.
‘might be satisfied better through primary reliance on some type
of . medlatlon or 1nternal review system.

1rregular but not yet sanctlonable, and (Bfﬁprevent the neeo to
go to a hearlng even if it appears that the fallure to
part101pate is clear. .
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An 1nternal review. process is llkely to be faster and less

~  adversarial, . Moreover, an internal review board can. provrde

agency management WIth a chance to- see where problems are arising
at the line level. (Fair hearings may also serve this functlon,

',but they are more. likely to be v1ewed as outsxde lnterventlon )

brseee

failed mediation wou

require_a rec1p1ent to enter into an agreement or contract with

If a large number of dlsputes reach the review. board this

knowledge may lead to changes in p011c1es or to 1ncreased ;
training of staff A review process may- help identify gaps in’
services available to the agency. This is not llkely to be

~accomplished through a system that relies exclusively on.fair
‘hearings, since hearing officers do not’ focus on systemic

problems.  The number'of COmplalnts to the review board.could be
a performance measure-and the board could be required to produce

'an annual report summarlzxng the number of dlsputes and notlng
’ problem areas. .

-«’f:z':"

The - utlllty of such boards depends on the w1111ngness of the

~agency tc make ‘them meanlngful and upon convincing recipients .

that the review will in fact be independent. It may be dlfflcult
to achieve either of these objectives. 'An internal board may
simply reinenforce caseworker decisions. Some States have

~developed mediation systems, using tralned outside mediators.
' Mediation by a neutral party would empower recipients to a

greater-degree - ‘than any other review process. Given the cost,
the required training, and the lack of research examining whether.
mediation, produces better outcomes,” “"the most that could be

_supported at this tlme is maklng thls an option.

d ion or after a “11
provide some protection against an agency Lgx -~
director who wanted to limit the actions of the review board. It | preuw
is not likely that there would be'a large number of requests for Ewa J
falr hearlngs in most states. However, an additional layer of ¥ ca b
burdensome. The benefits o e em
itional review may not be Worth generating the view that we ”tLJLﬁrJ=
are overburdenlng the process with prpcedures. S ‘

Allowing falr hearln s-after a rev‘e

2. Agreements ‘or Contracts. Under. current law, a state may

respect to the employability plan. The difference between the
two is that a contract would be’ blndlng in court- the rec1p1ent

.could sue the agency for promised services. ' Using contracts
"should have implications primarily for the agency, since the

recipient can already be sanctloned for falllng to partlclpate in

. JOBS. ' o T ’ . ) [ - < : . -

bl

‘fIt has prev1ously been dec1ded to requ;re that the agency and

recipient sign the employablllty plan, making it at least an .- o o

‘agreementa- Like the signing of the statement of reciprocal

respons1b111t1es, a signed document may help indicate :
serlousness of 1ntent and enhance the mutuallty of the process.

9,5
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_Failure to 51gn the agreement ~after the rec1p1ent has utilized

- thé dispute resolution process, would be..subject to ‘sanction. -
.There would be no further hearing on the.sanction, but it would:
be curable by signing. The sanction should be a small amount,

since the main sanction would come if the” rec1p1ent fails: to
participate in. JOBS activities. '

' States could still be given the optlon of maklng it a contract.
Contracts “would better protect re01p1ents right to services, but
they also are likely to generate more disputes and litigation.

Contracts should not be required It is: doubtful any states w1ll - e
use them. : ‘ A »§°°J

3. JOBS A551gnments..

a) Current law. " The State makes the flnal determlnatlon with
respect to JOBS activities. THé regs speclfy a number of factors
that must be taken into account in making an assignment (see
attached) If a recipient fails to report to an assignment and.
then. is" sanctioned, the recipient is entitled to'a fair hearing .
focu51ng ‘on whether these criteria have been v1olated.,. -

A rec1p1ent also is entltled to a falr hearlng 1f "after startlng'y
a JOBS assignment, the recipient has complaints about health or
safety ‘conditions, discrimination by the employer, and issues
arising with respect to the adequacy of worker's compensation
coverage and wage rates used in calculating hours. .Recipients .
. also may appeal decisions related to on~the~]ob work conditions

to the Department of Labor.

.. b) Propcsed Law. The de0151on about the type of JOBS a551gnment
- should be part of the employability plan and reviewable by the.
procedure described above. Disputes also mlght arise with -
respect to specific asSignemnts. For example, the regs provide
that the a531gnment may not require more than' 2 hours commutlng
' time. When a recipient claims that the disagrees with a :
" specific 3551gnment rather than with the type of assignment, a
conciliation process between the worker, recipient and supervisor
should be required. If this does not resolve the dispute, a fair
.hearlng would be approprlate, focu51ng on~the crlterla currently
in’ the statute and regs. v :

'bD Recelpt of Serv1ces durlng JOBS

Current Law. There is no rlght to any review 1f the agency fails
to provide adequate tralnlng or education. AFDC applicants are
entitled to fair hearings with respect to dlsputes regarding the’
prov151on of child care and supportive services. However, there
is no right to the continuation_ of child care or*supportlve
serv1ces pendlng the. hearlng dec1s1on.- v

Proposed Law. It is extremely 1mportant to the success of a tlme-~

10
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vllmlted system that services be delivered on a regular and tlmely

‘basis and that regular monitoring of the recipients participation

take place, so that problems can be identified and resolved = .
rapidly. Moreover, because the appllcablllty of the time limit .

" will be contingent .upon the provision of services, it is B
essential that adequate Trecords be maintained regardlng the

part1c1pants’ and the agen01es' act1v1t1es. .

LIt is dlfflcult to ensure adequate serv1ce dellvery and N

monitoring of. participant performance. In the .child protectlon

‘area a variety of mechanisms-- court reviews; citizen review =

panels, and repcrtlng requlrements-— have been less thap

successful in ensurlng adequate dellvery of services to- famllles.l

. It seems unlikely that prlmary reliance on fair hearlngs is an - -
- adeguate mechanism. Review should not.- await a crisis, and fair
hearlngs often involve far too much delay. It is suggested that
requlrlng ‘of regular contact between a caseworker and the
_progress and up~-dating of the employablllty plan, spec1f1ed
e.record—keeplng requirements on the agency, and a conciliation
process for resolving disputes about the adequacy of performance
~ of -both the rec1p1ent and the. agency are all needed to make the
'system work.r : ,
The followlng requlrements might be adopted to achleve this:
a) to help keep the agency informed, and tolencourage the

‘recipients to take responsibility as part of moving toward hﬁD"
employment, g_gggﬂ_gggglg_ng_ggg& to the rec1p1ent on a . . '
monthly/perlodlcal basis (e.g., as an_at nthly 3/t;

- check) asking if he/she is participating; is gettlng the ry

" necessary services; or if he/she wants to discuss the \
plan/serv1ces with a caseWOrker Workers would contact rec1p1ents
1nd1cat1ng ‘problens. S

b) Casewcrkers should ‘be requlred to make monthly (quarterly) .

- entries in the casework file lndlcatlng what services are being re4s,
provided to the re01p1ent This would be based on contact with . asf fa
the actual providers of the services. Copies of notices to the _—
recipient of any fallures should be kept as a regular part of the LT
caserecord.’ , .

e) . At least every 6 months the caseworker and the rec1p1ent must
. conduct a face to face .review of whether the employablllty plan '

is still approprlate whether the individual is participating,
~and whether services are being provided. A revised plan should

be developed as needed (following the same procedures as the

original plan.) At this meeting, the reclplent should be .
-informed of the months of eligibility 1eft the rec1p1ent and the
casewcrker shall determlne -he . / A/O

¢Lc$ I{Nm he]Lh reeve 5@,/;,((_@; rn .
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....upon services. The delivery of services is crltlcal and review
©f system failures should not await two years While the fair

- later.)

" resolution. of dlsputes regarding an individual's partlclpatlon in l
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' documentatlon of these 1tems.

d) As a last resort rec1p1ents should be able to request a falr
hearing if they believe that the agency is:not prov1d1ng agreed '

hearlng officer would not have the power to order specific 2 {—g V
serv1ces, t_g_hgax;ng_~jf1cer could suspe ng the tipe limit. Lov=

‘Reports of such suspen31ons should be forwared to HHS to be used r Wﬂ?ﬂ“}

as ‘a performance review measure. (NOTE-A danger of prov1d1ng
hearlngs is that agencies may try to limit the services offerred
in the. employablllty plan t=Te] that 1t would not be held llable

One area that may ralse spec1al problems is Chlld careemAt

~ present most disputes arise when -the agency informs the recipient -

of its intent to terminate, suspend, discéntinue or reduce

l,,payment for child care because the recipient is not-complying"

with-JOBS. 1In a greatly expanded program, ‘there ‘may be many more =
disputes about whether approprlate care is available, espe01ally

‘for very young children. The need for ¢hild care, and the-

approporiate type of care, should be part of the employablllty
plan. Disputes about care should be resolved by the process

propossed there. o '
shoold / a»ﬁ”

With respect to actlons to termlnate, the law (
be changed so that child care continues while

is lpor

disruption to the Chlld and to raczlltate resolutlon he

- resolving the dispute over JOBS part1c1patlonl‘1n order to avoid [ L;»naf

. participation issue.

E. Sanctions

Voa

- 1. current Law. . Under HHS regulations, a hon-exempt person can

be sanctloned if he\she, without good cause, fails to partlcipate«

~in JOBS, refuses to accept employment, terminates earnings, or
. reduces earnlngs. Prior to the 1mp081tlon of a JOBS sanction, a'™

State is required to have a conciliation procedure for the

the JOBS program. A State must provide a recipient -an - -

. opportunity for a hearing prior to the imposition of a 'sanction
'~ when the conciliation process does not resolve a dlepute.

L2 Propcsed Law. Recxplents would contlnue to able to requeet a

hearlng on: whether a sanction should be 1mposed.

A more difficult questlon is whether the current requlrement that
conciliation must be utlllzed before a notice of an intent to

" sanction is issued’ should be made optional.  Conciliation serves-

a number of important functions, -Inciluding resolving disputes )
gquickly, generating discussion between the rec1p1ent and the - . . .
agency,-avomdlng harmlng chlldren through the 1mp051t10n of ‘

. 1‘2...
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sanctlons if the rec1p1ent's behavior . can be affected w1thout a

'sanction, and diminishihg the chance of an adversarial

relationship developlng on the . other hand, extensiv
conciliation might diminish the deterrent effect of a gtro
sanction polilcy and can be costl - - if a large
percentage of dlsputes go on to the fair hearlng stage.

Recommend. Require conciliation. Fallures in partlcipatlon should

. be an event that triggers exploration of why there is a problem.-
‘While some recipients need-the prod of sanctlcns, many rec1p1ents
~ will fail to part1c1pate because they are in a period of:

“depression (depression is commonplace among the portion of ‘the

populatlon who become long-term recipients), because of familly
crisis (e.g. the return of an abusive spouse or bcyfrlend

-children in trouble, sick relatives)., or because' they are ‘unable

to cope with interpersonal problems at the assrgnment "They may

- not respond to notices.-or sanctlons-thelr reasons for not

participating may not come within standard good cause reasons for
non-participation. 'Personal contact, begun by asphone call, ‘with

~ @ caseworker prepared to help them with the crisis can have a
.-very positive’ 1mpact° This is best triggered:by a conciliation

process.

‘F. Extensions

1. Current Law. Slnce the time limit is new, there is no current
law. - ‘ ' - ——

a) Nlnety days prlor to the end of the 24 months, the caseworker
would be required to meet with'the recipient -to discuss the-
transition. to WORK. A notice regarding the need to set-up-a

o014
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meeting would be sent to the rec1p1ent (the notice would describe :‘

-the transition to WORK process, including the availability of

exten51ons,‘the need for _job search and the right to enroll in

"WORK) .. Follow-up notices shall be sent if-the recipient fails to.

appear. A recipient may not enter the WORK w1thout part1c1pat1ng

_in a meeting and completlng a job. search.

The caseworker and rec1p1ent shall review the recipient's
progress and any remaining barriers to the recipient's ablllty to

find employment. The caseworker shall determine if the recipient”

comes within, or is ‘likely to come within, one of the categorles

‘that justifies extension of the time-limit. 1If an extension is '
" needed to allow the recipient to graduate from hlgh school, or to

complete a GED, an ESL or other approved program, the rec1p1ent
and the. caseworker shall set a timeline for completion of the

13

.activity. If-thée caseworker 'and the recipient determine that the -
‘recipient has been unable to complete any elements of 't @i,
.employability- plan because the State has falledito SEEstantlall

B ;'a(Q:
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p/the services, including child care, called for in the
ployability plan, the caseworker and recipient shall determlne
the tlme period necessary to complete the plan.‘

Unless the reciplent is entltled to an exten31on, the caseworker
and the recipient shall develop a transition to employment plan. -
This plan shall specify that the re01p1ent must engage in a job.
search for a period of not less than. 45 days ,and shall specify ..
the services that the agency will provide to fac111tate the ]Ob
search.

o
i

~b) If the- caSeworker and .the recipient dlsagree with respect to
whether the recipient is entitled to. an extension, the caseworker
shall inform the recipient of her\hls right to request a fair .
hearing on this issue. The recipient must request a hearing at . =
least 20 days prior to the date that benefits are scheduled to be
. terminated. . All hearings shall be held prior to this date. = ~
In"a fair hearlng regardlng a recipient's claim that he\she is
entitled to an extension because he/she did not get the services
- in the employablllty plan, the’ State must show what services were
PT jided. Tecipient shall .bé entitl&d to an extension 1
earing officer finds that the recipient was unable to complete
the elements of the employability plan because the agreed upon
,ttralnlng was not available for a period of time, because the
recipient was unable to complete the elements of the
employability plan due to the unavailability of support services
needed by the re01p1ent to partlclpate, such as transportation or
-child care, it is determined that adequate services were not
' prov1ded the recipient and State shall develop a revise ‘
y Dlsagreements about the revised plan would
be subject to the same ‘agency review process ‘as the original
plan. Any extension should be sufficient to complete the
employablllty ‘plan. Ald—pald-pendlng would be avallable

c) Re01p1ents should be able to request a. hearlng on whether they 7
-had good cause for not completing job search in the requlred time AA?
period before taking a work a351gnment with a1d~pa1d~pend1nq
d) Rec;plents should a1SO be. entltled to a fair hearing on.
challenges to the determination that the rec1p1ent has exhausted - gjuf/
~the 24 month~time period. Ald-pald-pendlng may not be necessary
since recipient would go into wOrk program and continue to 4%
receive some form of income. . D , o

14
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~ Issue Paper: REASSESSMENT

There ‘would be no absolute limit on the length of time a person could participnte in the WORK

program. States would be required, however, to conduct a comprehensive reassessment, at the
earliest available time, of any individual who had spent at least two years in the WORK program..
For example, if an individual were in the midst of a WORK assignment at the two-year pomt the
reassessment would be conducted at the conclusron of that WORK posntmn

. The reassessment would be an eva]uatron of the mdmdual s employabrhty, With,a parucular focus on
© Identifying barriers to obtaining an unsubsidized jOb and of the individual’ s complrance with WORK

program rules and requnrements

L fmecmm, '({lw (el gt pn{‘cni’:ﬂz
o L wl c-.uy« 4’.«,.«‘% ftwr?
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The State would take one of four steps followmg the reassessment

R ) A person who was judged to be employable but who had not yet found an
' " unsubsidized job would be assigned to supervised job search. If the job search were
not successful, the individual would be placed in another WORK position, preferably
" a subsidized private sector ]Ob holding the prormse of permanent employment Wnre: Us Vr} ~
. st fbred Com it
2) .. .A WORK participant who was found to have complied with the réquirements of the . .~ d
7 WORK program but was nonetheless in need of further education of training services .
~ in order to obtain unsubsidized employment (e. g., an. mdxvrdual who lacked basic
" communication skills or a person located in an unusually poor labor market) would be .
referred back to the JOBS program to obtain those services. Persons re-a551gned to ,
the JOBS program would be elnglble for cash beneﬁts while pamcrpatmg in the Mouae: Ch Al brod

appropriate activities... - | . , ’ e /,L a gt f»wv’:’}‘ prepre

3) -An individual who was found to be facmg a serious obstacle to employment suchas a
disability which was not detected earlier, would-be placed in the JOBS-Prep phase.
‘Such persons would be eligible for cash benet‘ ts and would count against any overall :
cap on placements in J OBS-Prep status. , o D Chld enly caves

[ -y SJf& \/A{Vt_
4) A State could deny assistance, both access to a WORK assrgnment and eligibility for
; ~ cash benefits, to a person who had not performed his or her WORK assignments and = -

required job search in good faith. An individual dropped from the program would

.have the right to a fair hearing. . _ MG WAt '“’ﬂ_“’
o T T R 9“‘["“‘“ he dore for b Ll s
A Few-Questions' . B : - L o shorcp for tock ok E"/‘y)

Would there be any exphclt crlterla to gulde the post reassessment decrsron (1 e., grounds for

placement in J OBS as opposed to a351gmnent to jOb search and another WORK posmon”)

If so, w0uld such criteria be wrltten mto ‘the statute or would States be requlred to estabhsh such

- guidelines? Would the criteria be more specrﬁc than the language above‘?

In pamcular, 0‘.1, ‘what grounds could a person be denied further assistance (following the “re;a.sse’ss- .
ment)? A history of difficulties at WORK sites (e.g., a dismissal from a WORK assignment)? A

poor attendance record (e.g., many absences’ without good cause)? Reports from WORK employers
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of poor performance a lack of effort or a poor amtude‘? General recalcrtrance and reluctance to ‘
cooperate wrth the WORK agency? How would such terms be defined? :

If there are no expllmt criteria guiding the reassessment would the decision be left to the individual
caseworker? What are the legal implications of such caseworker discretion? [Michael Wald to jump

in here and rwolve this whole question. ]

r

What appeal nghts would exist? Would an individual have the nght 10 appeal any decision (e. g .

“could a person assigned to ‘continug in the WQRK program petxtxon to be referred back to the J OBS o
program for traxmng servrces)? : ;

Would the reassessment be a one~t1me ‘event?- Would persons who remained in the WORK program .
be reassessed again at a later date? What about persons referred back to the JOBS program? Could -
they remain in JOBS indefinitely, or would they have to re-enter the WORK program eventually‘? If -

| .so when" How would this new time:limit be detenmned‘?

e

In mstances in which a person was dropped from the program, would this represent a lifetime ban?

‘Could the individual (and his or her children) ever again receive assistance, either-in the form of cash
Qbenef' its or.a WORK assrgnment‘? If s0, when (e g 36 momhs Iater)'? :
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