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MEMORANDUM 


TO: , AFL-CIO 

FROM: Guy Molyneux and Geoffrey Garin 

DATE; 


SUBJECT: Minimum Wag.. Coverage for Workfare R&eipients 

" Pider D. Hart Research Associates nas jl.Jst ccmpleted 8 natlooaJ voter SlJI'V8y that 
includes two questions measuring suppOif for ~tending minimum wage and other 
workplace leg;;! protections to we:JfNe recipients in woddare~. The survey was 
conducted by telephone June Ii through I} among " repi'esenlative swnp/e of 800 
tegJscorod voters w1lo patficip&ted in lire 1990 elections. The maIfIin.of etTOf' 00 these 
results is +/4". 

Strong voter support for minimum wage coverage. the survey results 

reveal that American voters strongly believe that minimum wage 1a\NS and other 

basic legal wor1<place protedions should apply to those in slate wor1<fare 

programs. The survey question reads as follows: 

As you may imow, Congress passed a Saw ~ year roquirirr:\l: ~ txxIlod ~~ 
recipients to wort in state wOOi'.fare programs, Do you beJieve that the: peO.pte who am 
required to work "' theSe ~~ shOUfd be covered by basic legal 
~ns. tflClUdiog the tninim..m W<fge ~. Qf dQ you believe that the $l3tes should not 
have to pay the: minimum wage to \Neltate recipients in ~re programs? 

Fully, 69% agree that wori<fare participants should be covered. while just 25% 

believe thststates should not have to pay participants the rniniroorn wage. 

We would note that wor1<fare participaots are dearly identified in this 

question wording (twice) as sltll being 'welfare reci!>i""t.: making the strong 

1 
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favotable response \hat much more impressive (and meaningful). The breadth 

of supPort for minimum wage CQIlerage is also striking, iocluding two-thirds of . ' 

those with incomes over $50.000 (67%}. professionals (67%), and wltite vote's 

(67%). Even CO!Iege.educated men (71%) and Republican voters (62%) favor 

minimum wage coverage by large rna'll;ns. 

Wage impact argument ror "OY""'!!" is slTong. Voters' initial support 

for coverage doubOess arises from a fundamentli sense of fairness. Since other 
, 

",""'ers receive this protedion, they reason. wily shouldn't workfare participants 

in similar jobs? However, organized labor has another~ less immediateJy obvious 

reason for believing that coverage is needed - namely. the corrosive effect that 

su/:Hninimum-wage workfam programs oould have on the jobs and wages of 

low-wage wO<kers outside of w""'fare programs. The 5U""'Y tested the appeal 

of this argument"'r coverage against a powerful opposition case that focuses on 

the cost of coverage to, taxpayers, and finds fue wage impact argument prevails 

by a decisive bvo to ooe margin. 

SupPCXtefS of paying the minimum wage to people in ~ prografO'$ say that many 
employees 'Who ~y work at the mlrdmum wage 'NOwd lOse their Jobs if ~ 
participants could be forced to wort< fur less. and aI$O '$3¥ 1I"Qt DX();mpOng one 9ft)tJp of 
'WO~I"$ 1mm minImUm wage ~ opens the dQQc to undermlniflg the minimum 

""'9. me 0""'. (59% agree.) 

~lS 01 paying 1M minimum wage to people in _'" PfognlmS say that 1M 
ta:r;layet$ would have to SfJppott ttigtler welfare tJudgetS if states are fon::ed to ~ the 
minimum wage, and also $tI:f that VieHare redpie.nts '<M"!O want bettet' pay $houki get off 
~and find a job on their own. (31%agree,) 
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MEMORANDUM 


TO: AFL-CIO 

FROM: Guy Molyne"x and Geoffrey Garin 


DATE: JOr'lQ 10, 1997 


SUBJECT: Minimum Wage Coverage for Workfare Recipients 


Peter D. Haft Researcl' Associates has juS1 comPleted a national voter survey that 
inciuoes two questions measuring supporr fot extending minimum wage and oIner 
wOlkpJace legal prot&etions to WfSlfare recipients in workfare programs, The survey was 
conducted by telephone June 6 through 9 among a representative sample of 800 
regislered voters who participated in the 19915 eledlons_ The margin of error on these

"
I 

reSUlts is +/-4%. 

Stf'Oflg voter support for minimum wage coverage. The survey results 

reveal tha1 American voters strongly belleve that minimum wage laws and other 

basic: legal workplace protections should apply to those in state workfare 

programs. The survey question reads as follows: 

As you may know. Congress pas.&ed a law last year rqquiring able bodied welfare 
recipients to work in ~:tate WOf1dare prograrns_ Do you beiieve thai! the people who are 
required to wotk in these workfare programs should be covered by basic: legal 
protections., iocluding the minimum wage law. or do yOU tJdeve. that the States shOuld rlo! 
have to pay the minimum wage to welfare recipients in worf<fare programs? 

Fully 69% agree that workfare participants should be covered, while just 25'%:. 

believe that states should not have: to pay participants the minimum wage. 

V'Je would note that workfare: participants are dearty identified in this 

question wording (twice) as still being "welfare re(:ipients.- making the s1rong 

1 
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favorable response that much mOre impresslve (and meaningful,. The breadth 

of support for minimum wage coverage is also striking, induding two--thirds of 

those with incomes over $50.000 (67%). professionals (67%). and white volers 

(67%). Even college·educated men (71 %) and Republican voters (62%) mvor 

minimum wage coverage by farge margins. 

Wage. Impact argument for coverage is stnong. Voters' initial support 

for coverage doubtless arises. from a fundamental sense of fairness. Since other 

workers receive this protection, they reason, why shouk:1n't workfare partiCipants 

in simitar jobs? However, .organized labor has another. less jmmediately obvious 

reason for be'ieving tha1 coverage is needed - namely, the corrosive effect that 

sub--rninimum~wage workfare programs could have on the jobs and wages of 

low·wage workers outside of workfare programs. Tne survey tested the appeal 

of this argument for coverage against a powerful opposition case that focuses on 

the cost of coverage to taxpayers, and finds the wage impact argument prevails 

by a decisive two to one margin. 

SupporterS Qf paying the minimum wage to people in ~e programs say that many 
employeeS who wrrenny work at the minimum wage would lOse their jobs. if workfare 
participants COuld be forced to won: for less, and' also say that exemptitt9 one gr01Jp of 
workers from minimum wage protections opens the door ~ undermining the minllTlum 
~ {of others, (59% agree,) 

Opponents of paying ttle minimum wage to people in workfare progmms say that the 
taxpayers would have tQ support higher welfare budgets If stateS are fon:ad to ~ the 
mlnlmum >H3Qe. and also W'f that watfare- recipients whO want better pay Should get off 
wetfa~and tmd a jOb on their own. (31% agree.) 
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~ TO ELENA KAGAN qP 
FRa1, SE'IH HARRI 

" . . 
DATE, FEBRUARY 10, 1997 

SUBJEcr: MATERIAIS YOU REQUESTED 

;\ Attached are two draft documents we have prepared as part of 
our internal discussions regarding welfare :reform and worker 
protections: i 

)~ ~ 

:/ (1)" Key DOL Questions for Welfare Reform 
"'" Implementation" which provides a preliminary and 

.-:," general legal analysis of several issUes that we 
I,! to arise. This document does not reflect all of 
":.j:" latest thinking, but it is a reasonabl~ starting 

, 
(2) "FLSA and Welfare Refonn ll which addresses the 
question of who is a ntrainee" (and ther"efore not 
"employee") for FLSA purposes. , 

; I 

Call me if you need any additional informatlon. 
! 

"' 1; 

• 

. .. 
"~ "; . IS ~"Lp""-C/( ~ 

-M-"'- '\ ' s S' l>a 
'.""'.;" . 

expect 
our 
place. 

an 

, 
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DRAFT INFORMATION--NOT ~OR PUBLIC DISCLOSURE 
: 
I 
I 
I 

DRAFTI 1/6/97I 
~hi~ docum.nt 1_ An inte~n&l. confidential c.~niG.Jion containing m.te~~.l. 
th.t would not othe~wi~e bo disclosed to tn. public YnGez the r~••dom of 
Infor~t~on or Privacy .e~.. R.lo&ae at thi. document Gould .i~nifie&ntly ~d. 
the d.li~.r&tive proc••• within the vov.rnaent. con••quontly. this doe~nt is 
l.&belod ·'eonfid:~nti.l" and no &dditiolal copi•••hilluld. bo made ex¢ept thQa. 
n••dod by Fodoral employ••• involved in tho doci.1Qo*1 process.

i 

I 
KEY DOL QUESTIONS FOR WELFARE REFORM 


IMPLEMENTATION 

The follow1ni questions end answ.rs are lniende4 to provide 4 
general ovorview of issues relating to the!applica~ility of" 
Oepartment of Labor administered labor protection laws to vork 
activities provided under the welfare rafo~m la~. 

I 
. (1) . would welfare reoipients participating in work 

activities under the Personal Responsibility and work, 
I 

opportunity Reconciliation Act of 199~ CPRWORA) be 

considered "employeest ; tor purposes of the FLeA or would 
,, 

they be considered Hvolunteors" or ,"ttaineEt$lu and exempt 
I 

from such coveraqe? I 
I 
I 

The FLSA has a broad definition of employe~ I that focuses on the
I ' 

economic realities of the relationship between the parties 

carrying out an activity. As with all wOrKers, this standard , , 

FI.SA test would ,be utilized to determine it the minimuifi wage and 

j overtime requirements apply to individuals;engaged in activities 
i 

covered under the Act. participation in rn9st of the 12 work 
I

activities described in the Act ~ould probably result in the 
I 
Iparticipant being considered an employee fqr purposes of the FLSA . 

(the primary exceptions ~re noryomployment a(:tivi.ties such as 
I 
I 
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C~ DRAFT INFORMATION--NOT FOR PUBLIC DISCLOSURE 

. '\fI~ i 
I 
! 

1 vocational education, .job search assistano,. and secondary school 
I 

attendance) # While there is a recognized 	exception under the 
. 	 I 

FLSA for bona fide "volunteers, II it is unlikelY that participants 

under P~WORA would meet the criteria for t~is	, exception. In 

I 


addition, ~hile Gome activities may meet tne six criteria 
I 

necessary tor a recipient to be deemed a bJna tide .. trainee" not 
i , .

subject,t9 the fLSA requirements, this except10n qenerally will, 

not apply. 	 : 
: 
I 

I


(2) Are th08G (Iworkfare" arrangetn.ent. under which a 
I 

rec;ipient is required to participate ~n vor~ activities AS a 
I 

.condition for recuivin~ cash assi8tan~e (~ithout CAsh wages 

in addition to.welfare benefits) pe~m~9sible un~er the FLSA? 
, , 

Yes! as long as those participants who are!employees tor purposes, 
of the FLSA are paid minimum ~age and over~ime. Using 

. 	 I 
traditional "economic realities" analysis, lit appears that lnost 

·of the required work activities would cons~itute employment under 

the FLSA (i. e.. participants would be l'ernployeas U
) and thus 

: 

participants would have to be paid wages atI a rats, not less than 
i 

the federal ttdnirr,um wage. states employing, participants could 
I 

meet FLSA requirements by paying wages of ~t least the minimum' 
• I 

wage .Glnd then off:setti~g the amount palO fr:om the participant I s 
I 

cash benefit~. states employing participarits may also considar 
i 

all or a. portion of the cash benefits as' wages where the payment, 
2 
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I 

DRAFT INFORMATION--NOT 
I 
FOR PUBLIC DISCLOSURE , 

i 
I 

clearly is identified as and is understoodl to be wages, and 

certain other criteria (e.g. recordkeeping) are met. 
i, 
I 

[Note: There is a 1995 lOth Circuit courtIof Appea~s case that 

held that an 5S! "workfare" program was not. covered by the FLSA. 

The decision in this case may not stand further scrutiny; it 

could be distinguished from the PRWORA; anh it is not binding on 
I 

other Cireuits.. However. It is the only Court of Appeals 
,I 

decision directly relating to a workfare Pfogram.] 
I 

I 
(3) . CoUld stat,as that operateeS commuhity Work :experience 

Programs (CWEP) for velfare reoipients undor·the predecessor 

JOBe proqram, where the cAsh benetitsl~ivided by the bours , 

v?rked by tho recipient were to equal!or exceed the ~1nimum 

waqo, continue to operate such prOgr~8 in the SAme manner 
I 

un4er the PRWORA1 	 i 

I 

I 

Some modifications might be required f depe~din9 on the statels 

implementation. While previous law specif~cally stat~d that a 
I 

CWEP participant was not entitled to 	a salary or any other work, 
1 

or training expense under any _ other pr.ovision of law I this. 

provision'was not included in PRWORA. 
I 
I 
I 

The modification necessary for FLSA compliAnce could include 
I 

paymen~ of wages to the participant for the hours of \Jork and 

J 
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DRAFT INFORMATION--NOT PUBLIC DISCLOSURE 

offsetting reductions in the cash benefits paid to such 
I . 	 . ' partic~pant or considering all or a portl.01n of the cash bene! its 

as bona fide wages as described above. 	 I 
I 

I 
, 

(4) May noncAsh benefits provided t~ participants in work 

activitie& (o~q. obild care service.,
!I be credited toward 

l
. aieetinq FLSA minim\Un vage requirement,,? 

I 
I 
I 

Only it such benefits are provided by the 	~mployer and meet other 
I 

traditional FLSA criteria tor crediting Of) non-cash benefits, 

including (1) that aeceptance ot such bene~its is voluntary, (2)i 	 . 

it is customarily furnished to employees i~ the saree position l 

I 
and (3) they are primarily for the benefitl of the employee. The 

I
FLSA also specifically prohibits certain employer payments from 

I 
being credited towards the minimu~ wage an~ overtime obligations, 

including payments for pensions and health' insurance (such as 

Medicaid) . 

I,,, 

(5) 	 lIay deduotions trom a. pa.rticipan~'S waqes b" ll'la~e by an 
I 

employer, with the ~tfQet of reducinq;tbe 	wage to an amount , 
I 

10s9 than the minim~ wage, to repay 	tbe state for benefits 
I 

provided to the participant? I 
I 
I 
I 
I 
I

In order for such deductions to be made, under traditional FLSA 
I 

standards # the employer may n9t benefit dibectly or indirectly 

! 
., ,; I4 I 

i 
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from the deduction I and one of three criteria would have to be 
I 
I 

met: (1) The employer is legally required' to make payments to a 

third party by court order, statute, etc.;! (2) the employee 
I 

voluntarily assigns a portion ot the wa9~sl to a third party; or 
I 

(3) the deduction repays a bona tide cash advance of wages by the 
Iemployer., I 
, 

(6) Who is considered the employer of welfare recipients
! 

participatinq in work .ctivities for ~urposes of the PLBA 
,I .. 

and OSHA -- the public agency, or thejrecipient Qf a voga. 
•Ub~idy or eontract, or is there a jo~nt employer 

I 
relationship? i 

I 
I 
I 

As vith such determinations tor any employbc, private or public,, 
the determination of who is the employer is tact sensitive and 

I 

therefore would be determined on a case~by~case basis. "The more 
I 

involved the State is in the placern~nt andjcontrol of the ~ork, 
I 

activities of a participant, the greater t~e possi~ility that the 
, 

State would be found to be a joint employer. In these cases, the 
I 

State could bo jointly liable tor fLSA, OS~iA (under State OSHA 
I 

plans) and other labor standards violation~ eVen Where private 
I 

sector pl,aceroents are, involved. However, rhe mere payment of a 
, 

subsidy to an employer would not, in and of itself be sufficientI 

i 
to create a jOint employ~ent relationship~: 

I 
I 

"._",. 
5 
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I 
(1) Would the~& be any special exceptions to OSHA coveraqe

I 
of welfare rOQipients carrying out VOfk activities tor 

privAte seotor employers? 

,
OSHA generally applies to private sector e_ployment. While there 

I 
is no categorical exception under OSHA appiicable to PRWORA 

I .
participants in the private sector, there may be some compllcatGd

I 
I

determinations to be mad~ on ~ case-by-cas~ basis as to whether 
I 

participants are Uernployeesl!, ,and who is the responsible 
I 

"e:mployer't, under OSHA. In particular I where some work, . 
activities are administered as part of a public-private 

t 
partnership, it is critical for purposes of OSHA coverage whether 

I 
the relevant employer is a private sector entity or the State. 

. I 
Generally. case law under OSHA tends to place compliance 

I 

responsibility on the party most directly in control of the 
i 

physical conditions at a worksite. (Nota:! the criteria for such 
, 

determinations are set forth in 29 CFR Part 1975),

I 
I 
I 

(8) Are there any health 4n~ safety dtandards applicable to 
i

welfare recipients participating in wdrk activities for 
i 
I 

pUb~ic sector employers? i 
I 
I 
I 

OSHA does not have jurisdiction over publici sector dmployers. 
. I 

However I if a State has an OSHA-approved S~ate plan, the State is 
I 

required to extend health and safety cover~ge to employees of 
I 
I 
I6 
I 
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QCP I , 
I 

State and local governments. Therefore, t~e 23 States and two 

territories with OSHA-approved State plans would have applicable 

health and safety standards to the extent participants would be 

deemed "employees" of public agencies, In~ the other States and 
i 

I. territ:ories there would be no coverage oti public sectort 
I 
I

employment. 

, 
I

(g) Are welfare rocipients participatinq in work activities 

for pUblic an4 nonprofit agencies reqlired. , to be oovered 

un,d.e,r the unemployment oompensation p~O'iram, or 40 they meet 
I

the qener.l excoption to aueh eovera9~ provided to 
I 

partioipants in p\1blioly-funded "work! reliot~' or uwork 

training" proqrams? II 

I
Federal DI law requir~s States to extend VI coverage to services 

j 

performQd for State governments and non-prpfit employers unless 
i 

the service is performed for those entities as part of a work-
I

reliet employment or work training program:. A number of , 
community service-related activities underjPRwoRA co~ld tall 

I 
within the work-relief exception to UI covrrage of services 

i 
perfor~ed for State and local agencies or ponpr:>fit 

, 

or9anizations. An Unemployment Insurance ?rogran Letter (UIPL 
! 

30-96) issued in early AU9~st clarified th~ criteria applicable 
I 

to the Work-relief and work training exceptions and generally
I 
I 

7 
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I 
I 
,i 

focused on whether the purpose of the actirity is to primarily 
I 

benefit community and participant needs (versus normal economic 
I 

considerations) and whether the services ate otherwise normally 

provid.ed by other employees. 'If such acti~ities do not meet the 
I 

criteria for the exception, participants providing services for 
I 
I

these entities wouid likely be covered by the ur pro9ram. 

I 

(10) Are there any other speoial exceptions to UX, coverage
I 
I

that could be applicable to welfare roeipients1 

1 

I 
The "work relief" and "worl( training ll exceptions do not apply 

with respect to services performed for private sector employers .
•
I

Therefore, in the private sector the i&sue~ ot whether a 
I 

participant is an lIemploye:c n and which entity is the lIerop1oyerH, 

wi 11 also be critical to deter:rr.ining wheth~r. participants arc. 
I 

covered by UI. The tests for making thescldeterrninations is , 
I

similar to the common law and other tests used under many other, 
I 

laws, with the 'right to direct and COhtr-Ol1work activities bGih9 

the primary factor for determining who is the employer. 
I 
I 
I , 

(11) Would Federal non-discri=1natioQ laws apply to, 
I

complaints of welfare recipients relatin9 to the 
I 
i

admiuistration of work aotivities under the PRWORA? 
I 
I 
I 
I 

I-' 8 
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1 
I 
I 
I 

Yes, non-discrimination issues could arise) primarily under 
I 

titles VI and VII of the civil Rights Act~1 the ADA; section 504 
I 

of the Rehabilitation Act, and the ADEA. rurthermore.. if 
Iparticipants work fo: employers who 	 are al~o Federal contractors, 

discrimination complaints could be filed 	urder Executive Order 
I 

11246, 'Section 503 of the Rehabilitation A'ct of 1973 I or the 
I 

Vietnam Era Readjustment Assistance 	Act. ! 
I 

I 
I, 

(12) 	 Are there other Aots admini&te~ed by the Department 
, 

tbat are re~ovant to the imp18ment.t~on of vork activitie9 

under the PRWOR~? I 
I 
I 
I 
I 

For participants meeting- the FLSA definitilon of l1employees n , 
I 

protections under the FLSA Child Labor pr~visions (for example, 
: 

restrictions in Hazardous Occupation Orde~s) would apply. In the, 
, 

somewhat unlikely event that such particip,ants meet the ti~e-in-
, 

service and other eli9ibility requirements of the Family and 
I 

Medical Leave Act, the protections of tha~ Act would apply as 

well~ .In addition, if the work activitieJ relate to Federally­, 
assisted construction, Davis-Bacon Act reJuirements are li~elY "to 

! , " 

be applicable. We are also considering w~ether participants 

would be, deemed "employees tl for purposes 	9f determining 
I 

compliance with ERISA's minimum participation and 
I 
I

nondiscrimination rules. I 
I ,, 

9 
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~ DRAFT INFORMATION--NOT ~OR PUBLIC DISCLOSURE 
. ~ 

There are also a number of employment and ~raining programs 
!

administered by the Department under JTPA that could serve 
! 

welfare recipients and count as work activities under the PRWORA., 
Ho~ever, the JTPA labor protections would Ja applicable to such 

I 

II I activitie~. 

It should also be noted that under certain icircumstances/ the 
I 

addition of participants to an employer's workforce could trigger 
I 

coverage of labor protections for all of the, employer's workers. 
I 

For example, if an employer has 48 regular lemployees and adds 2· 
. I 

. I
participants who meet the FLSA definition qf Itemployees,ll the 

I 

employer Would reach tho 50 e~ployee thre6~olQ that could trigger, 
I 

coverage under the FMLA if other criter1a arc rnet. Similar , 
I 

results could occur ~i~h respect to the triggering of reporting 

requirements under OSllA and OFCCP and othe~ progralT, areas. 

i 
In additionl the number of employees could laffect a small 

. I 
employer!g eligibility for penalty reductiqns under programs 

I 

r&quired to be established pursuant to the lsrnall Business 
, 

Regulatory Enforcement Fairness Act of 199~ (SBREFA) for small 
I 


businesses for violations of certain laws (Ie.g. OSHA).
, 

10 
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I 
I 

DRAtT - roll. INTERNaL Dl~Tll.IBUTIQN ONLY 
I 
I 

ELSA A/lIl. WELFARE RlIFORM 
I 

The Fair Labor Standards Act {PLSA} provide~ minimum wage and 
overtime protections for covered, employees,; The FuSA definitions 
of the terms llemploYt II "employee!' and Rernplpyer" are broader tna,n 
the common' law definitions. The FLSA defines "e;:nployU as to 
nsuffer or permit to 'Wor](,lJ 29 U.S.C. 203(iJ). "'An entit.y 
'Buffers or permits' an'individual to work if, as a matter of 
economic reality, the individual is dependeht on the entity.~ 
Ant~nor v. DiS Farms, F.2d (11th Cir. 1996). This is a- -	 ,fact-intensive inquiry. Rutberford foOd.CQ[p. V. McComb, 331 
U.S. 722 (1947). 	 I 

! 
I The welfare reform law'(~TANFH) permits 12 ~ategorieB of ~work 

Hactivitiee. However I whether someone is an employee protected, 
by the FLSA does not turn on the welfare law's title of the,
activity. The law contains no definition o~ those activities or 
detailed description of how they will be stfuctured. Therefore, 
we can make no across-the~board judgments regarding whether a 
person performing in anyone of the twelve ~ate9'orieB of "work 
activities" would be an employee under the FLSA, 

I 
I 

An employment relationship may exist under the FLSA even where 
the part.ies properly label the program as I!~raining" for purposes 
of the TANF. Where the training is not conhected with any, 
employment an~ is provided in a school sett~ngl the trainee 
likely is not even engaged in "work" lind thus probably is not 
covered by the FLSA. On the other hand. where the training is 
provided in a work-based setting, ~worku is\being performed and 
an employment relationuhip may exist. walling v. Portland 
Terminal Co .. 330 u.s. He (1947). The st../'dara FLSA test,
provides that an employment relationship does not exist in that 

I situation .
if, 

I 

(1) the training is similar to that which would be given in 
a vocational school; I 

(2) the training is for the benefit of!the trainee; 
(3) the trainee does not diaplace a regular employee; 
(4) the employer derives no immediate advantage from the 

. , i" 	 ,traJ..nee'S act ...v tles; 	 I 
(5) the trainee is not entitled to a j?b after the training 

is 	completedi and , 
I
I -

.
(olthe employer and the trainee underetand.tnat the 

.." I 
I, 
I
I ,I , 

I I I, • ,, 
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employer ~ill not pay ~he trainee wages orfother compensation. 
I 

For example, a trainee may learn to weld b* working beside and 
under the supervision of an experienced we~der at a manufacturing 
plant~ without expecting any compensation. \ If the employer gets 
no benefit from the trainee's activities, ~ecause the time and 
effort the welder spends in closely observing the trainee 
outweighs any usefulnesB~ and there is no ~uarantee that the 
employer will hire the trainee after the ttaining. the test for 
ereployee status probably would not be met. i 

, 

Even where an individual is an employee; n~t all training t.)"me is 
compensable hours of work. An employer is (not required to 
compensate an employee for training time if: (l) attendance is 
outside of the employeels regular working hours; (2) attendance 
is voluntary; (3) the training is not diredtly related to the 

. i 
employ~els job; and (4) the employee does ~ot perform any 
productive work during such time. 29 CPR ~85.27. ~or example, 
if a State, in its capacity as the provide~ of welfare benefits 

I requires attendance at· training that is no~ job-related. such as 
training in parenting skills or GED trainirig , such time is not 
compensable hours worked. ~ 

I 
The fact that an compensdte employee foremployer need not , an 
such training time (or the fact that some p'eople receiving 
training are not employees at all) does not: mean that the 
activity does not count as a \lwork activit~... for purposes of the 
TANF. I 

I 
I 
I 
i ,.....
I 
I 

l 
i 

, , 
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FIUV A tlllATIOl' 01' THE FOOI> STAMF PROGRAM 

ISS[lES RE'J,VlIUNC,'PECISION 

To what extent Should lhe Stat.., be permlned to transfer ocnifiealion responsibilities 
to the private sector through compethivel,' bid contracts and to what elCtent should the 
Merit System of Personnel Administration pro\isions be waived to allow Slates to 
enter into eemlnct agrouments? 

IJACEGROUND 

~ 
There is jnet'euins interest atn3ng the State wdfare agencies in transfe:-ring the 
admirtiCtTAtion of public a&ai&tMce pr08IDlT\S to the pri'f'IHO .ector tfu.ou.gh 
eompetitivti)' bid contraCls, TIU, ir.terest stems, in part flom the efforts of the Federay 
and State governinent$ U:> lcst new methods 10 Improve program serviees and to / 
increase self-sufficiencY $nl0nR program recipients:. . 

Contracting or priv:uwn,& ecrtain fUnctions Qlthc Ft>oo Stamp ProgrAm is not ne:vv. 
h1any States have contracts with privates agencies to provide Food Stamp 
E.mployment and Trainin8 services and all Sutes that have implemented an Electronic 
Benefit Transfer (EST) system have 8 contract agreement W'ith a privAte crltity 

\Vh41 i~ new h the p'Qli$ibility of I;oritrtttins 'With pnnte entlticlo Lu pt'livllII tullt.;tion) 
thai have historically been the responsibility of the pub~e sector, such as conducting 
the requited food stamp interview am! deU:mlining the, food ,tamp eligibility and 
benefit level, Such proposals: would require a WA.\YAr f).' eUlTt"Jl1 sterutory and I 
regulatory provision~ related to the M=rit System o(PcrsonneJ Adminis~ration as 
req:u~red undcr 5cction 1 1 (e){6) of the rood SldlHP AL!l of 1971. a, amended. 

CUH.Kt:NT PROPOSALS REQUIRING DECISIONS ABOUT TIfE MERIT SYSTEM 
OF PERSONNEL ADMINfSTRA11nN 

, 

Is.-."t IntqrAtf1L'E;nroliment.fu.-h:ID ffIIJ) 


;
, 
TlES is e. p:rivarl.zation initiative ofthe Texas Healtn and Human Ser.ices Com.mission 
(Hl-ISC) and the Texas r.t'l~Jncil fin Competitive Go"".rnm~nt {CCQ) in support of a 
StOle law enacted in ,199~, Under TrES, the cer.i1iea:;on and eugibility determination, 
fot most ~ubli(: 4nista.n~ eIV~j01lfls! ir:"~laaing IneFooQ Stamp. Speei§J Supplemental 
Nutrition !>rograrn f~r Women, Infants and Children (WIC), 16Nl' end Med;caid, 
programs. would be -contracted to the private and/or public se-:::tors truough : 
competitive bid£.-T~e TrES rmpC'lsR! would tequire & W2.iver of th. 'merit systcm. 
proVlsiOni"iiiiOer the TODd Stlltllp Act. The Federal agencies and llIe State onexas 
hAve becn negotiating the comJil.iuns fot releasing a Request for Offers (lU"O) for· 

I 


http:tfu.ou.gh
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TIBS s.incc May. 1996. With the exception of I tinal decislol". abOl.lt the merit sy.stertl 
, , 

. provisions c:ontli}ned in the- RFO. all. other issues have been resolved. 
i: 	 , 

.: 	 Tex.at i& u-pec:riut fin:..- approval of Itlc RFO in JllnuIU'')' to be able to tclc(t$~ the 
RFO by the ••d cfibe mo.th, Two con,orti. have be.n developed with the 

t. "'-inv:ndQfi ofbldding on lhe RFO. One consortium i! composed oCthe Tel:a.s

f\f\ l Workforce Commission, International Business Machin•• Corporation and Lockheed 

I' Martin Corporation,. The other eonsortium consist. oft•• Tex"" Department of 


,ntr~ ( H\l.mM Sorvice., EI~etro~c ~3td SYIJ.~~ms C()~orDtiol1_llI'Id the i)N'YJ CO'P.Qr.tio~, 

~ - 7 Atthur Anderson has also md,,:ated .. IOter.'t In the proposal but has not aligned Itself 

/ff('~' , ' 	 ",~\1 with. Sute agency, \ 

"i., 
, ,~ "" 
J 

Under the W~Z proposal, the State would contract on a competiti\'e basis \\1:h a, 
~e agenc)' tor cenificatio(l a.etions such u gllthering client eligibility 
informall:.'!", eonducting eligibility intervi~'s and da;a. input. The State, pr~umi~g 
Depanmental approVal nfits waiver m:jues.t of the merit system requirements, rel~e.sed 
it, Requolt for PrOpOS$lll (,ruT). The State ispendlng any further at.ttOJI \.lH tiu: ~ 
RFP pr..." .Dlll if> .....Iv.. Federalopprova! to waive tht Food St8mp Merit ~!J 
System p'I"ovblofts. 	 vJ1­

"I). ., 
'\1.-" ' PUBLIC IlESPONSE i 	 ,I 

I 	 ' 
The Depa."'tmcntl1&s received numerous leners from em2!.0lee unions about the T:IES 

proposal, including til. American Federation ofLabor and Congress ofindostrial 

Or~anizatiofl$ (AFLdlO). the Amenca.n FHir.raf!On (If State, County, and Munkipal 

Employ.e, (Al'SCME) and tne Service Employee, lntemational Union, The unions 

4S3Crt that AwAl,..er of the m~jt ~)'~\elll w()uld result in a declll'le of client services, 

includIng acCess to program'oeneIniand dent torilidentiality. The Department 
 I 

reoeiv,", over 1,000 lene" from MlploY"$ in Wisconsin objecting to L'>e W-2 prOject, 
, 	 , 

I 
WAJVERA UTHORlTYTO COlVDUC1' DliMONSTRA TION PROJECTS 

The Food StAmp a.d Socili Se~"ri!)' Am providelhe Departments with the authority 

to waive most statutory requirements to allow the StateHo conduct cemonstration 

projects. Hnwel.1er, be('",use .autherity foot the: Merit syn~ oiPersonnd MOJ'tO,SC1;ncnt 

was transferred from the Departments to the Office of Personnel Management (OPM) 

.nder the :r.""'lIuvernmemal Personnel Act of 1970, the Dopa,!!!!""tl would n..d to ". 

obtai.'l concurrence from OPM prior to apprOving ll'lY demonstration project that': (' ~~ 

w<;!!!.warv~Syst'm ofl'ersonJI,IManagemen. ~,... 


! 	
-~,~ 
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APPh''''/t Wa.iv~t' (lr~e"it S)'ct~m ofPof'lonnci Admi~inration., Approval of rms 
and the W-2 would require UI< ofth. Departmont', demonstration authority and the· 
neces~aIY approval of lht' Merit System o!PersoMel .4.dministratlon from OPM. Th~ 
Department's waiver authorl fQ! demonstrations isjptendcd to t~t innovatlol'S and is. 
nOt inten cd to approve lOf!&¥term operational alternatives such a& thote p.roposed by 
Tc)(a& :Cn4W'i6:COIl~in, Approval oftne w3Ivet' mg.), rewh in Addition~ objcction& from 
employee, uniQns and advocecy groups but would be ,upporled by Stal", the National/ 	 Governors AsSociation ~nd private corporations which have formed allia.nl;~$ with p\,lblic 
"lIenoj.. to ..,pond to the RFO. 

DilDy Wftivlll' of Merit'System of Pel'!lonncl Admil1iUr&tion. Dcni~ of the TIES Dm' 
W-2 project would sOri6usly di$IUpt the progres, the Federal and State agencle. h.ve 

! 	 made on th' proposals- The }-'e!!eral agencies WQuid receive ~etiou.s objections: from the 
State and private corpOratioos. Also, a denial may be viewed as incor1,istent with the 
Administration's support fot allowing the privaie-scctor t~~_~.DlQre involved in the . 

( udmirifstriuon of p"uo1;~ liOni,(II.::"oc pro~nTIi, __H~!' It IS IffiJ?.~"ant lO~Q~¢ ih~t : 
;> during tile retent debat. on we!l)luMorm legi!latiQn...Congrtl!!Ollal Coni.r~s reinstated 

c.-'he merit~vi'i~n. in t1>; fooglltornp ACt that. previa., Senate bill had deleted. 

R..s.fiQe Cenifi<arion. I The Food Stamp Act req.ire, certification to be completed by'0 
merit system employees.) Certification iio Ii!,)t uc:lillcu in .iUu::r I.he Act Qr program . 

q reg\ilations. Current r~~tions. p'rO\li~.!ttbat the required interview be conducted by merit 
, 	 ,ystem employee•. The Dep&rlmen. pref.r, this irtterpretalioJi(wrueh is ,uppolted by the 

legislative hilrtrrry to the :AC.f) but StateI' want to reinterp!et th.e:_~~~~o thl!~~~n..'Iplit.nce 
eould b. athieved t"''''".~. fr•• .."emated proeessing_"fd.,. by. eo",puletS whi~h are' 
p/og.raJII.IIKcr'i:ii1tJer SLalc: agency direction to make eligibility and tlencfit decisions, A f 
middle ground could preserve more merit system involvement in a complex: eligibility: ~ 
determinatlon prot.es$ th~t requlrMjudgtnent. FeS cOi.lld r~quire merit system revie;y of 
ap('lliGa:tinn~ Mti interview ft'sulu befOTi! benefits wltre determinod (a pro,c5S comparable 
to lh. supelVisory te\;.w, c=tly used by many Stat. agenei••). Th. Department. 
believes it w\iUJd bt; itnllr:udtnt UJ~ale the interview iTam merit employees on a . 
,tatowide mi' without firrther ~g. ,~ &.1m -1"i1.;f-! 

Apprtwt' rf'O:ll1~ltale uemb,tutntiDn proj~c.t&, Tfw Deyl1r1ment $uppons priva1iza~ion 
initiativeJ that may result,in improved services and/or administrative cost£, savings. 
However. We have concerns about sta.tewide initiatives that have not been proven to bE 
eff~i ...e any ~y .serioysly affect program aectss to low:,!neome households, For , 
instance, TIES i, a State\yide initiative in. State that issues annually approximately 10 
percent of food stamp :'e'nefiu iuued nationwido, A demonstrbtion llmitd to a srnlln 
number ofcounties may be supportable!>y the advocacy group•. Private corporation; 
mllY object or lose lnte~5t in small..seaIe demonstration projects. It is uneletr how tho 
uruon, and other Stele. ~oUld'eact to such. compromi.e.' (OS{ ./II nu(/1111 

,, 

l 
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Food Stamp, Medicaid, and Etnployment Service Privatization 

The app1i<::ot>le section of law goveminf, medicaid. administration (42 lTSC 
§1396a(a)(4)(A» authorizes the Se<:reWy to ""'Illite "the eot:ablishmc.nt of personnel standard, 
on a merit basis...85 are found by !he S"""tary 10 be necessa!Y for the proper and efficie.nt 
operation of the plan..... This langua,e connole.1i cii..::retion and ma), be the $0"''''' of ag,eney 
claim. tlut Ille lnerit system requirement is waivable. For f:3JIJIlple, the Secre1a.)' may find that 
merit p<::>:iO!tlle! stlllldard$ are lIOt noecssa.ry for "proper operation." On Ille other band, !he 
Secretary clearly has the diliCletion to "'Iuire merit =dardl. More imponantly. the 
Secrewy" authority under these I¢i:tlons was expressly aansfmed 10 1Jle D~ of OPM in ,'. ' 

1979. The lPA at 42 USC 14728 states that OPM has "all furu:tiOO$, pow.... and dunes" 
oonfem<l OIl the Secretary in the aIx>ve refereneed !iCC!ion of law. Therefore. the Sec::retary of 
HHS does not have authority to waive merit <tandardS; that authority resides with OPM. 

OPM's IPA implemetuing regulation, (5 Cl'R Part 900. Subpart F) 'apply to those S_ 
aIld local governments that arc requimd to opemte merit personnel SYStelll$ as a condition of 
eligibility for Federal assistmce or participation in an intergovemmenral p.!1>gr'dl1l.' (§9OO.602) 
Although the. ~tion$ do not expressly = that privale =or omni""tions cannot lie 
considered !O have merit basta pers?IIIlOl ,~~~." is a v<:ry strong implication to that 
ert6:i. AppenifliA '" Subpart F of the OJ>M regulllliOD llsts tho pro~ that "have a statulOry 
requir<'ment for to. eml>lisbment and maintenance of personnel stam!ards on a merit basi,,' 
food Stamps. medicaid aJl4 Employmcnl Soc:urily (Une",ploymentl1lsurance and EmploYllll!tlt 
S.,,;ices) are e:r:pressly listed as prograrus sul>jeet to a requirement for a merit system. 

The language in the Food Sramp Act is stronge: than the medicaid law ~g the 
n:quirement for merit personnel =dan!s (i usc §;l020 (e)(6)(b». The Food Sta.!npS Act law 
.!:t1eS that "the S_ agency pe!'SOnnel utilized in u:>detta.king such [Food Stamp e!igl"bility] 
cerd£icatioo shall be employed in accordance with th. current standards for a Merit System of 
Personnel Administtation or u:y "",,<lards later prescribed by the DimelOr of the Office of 
Personnel MlInll&ement pursuant to !iCC!ioll 4728 of TItle 42... • The lPA also tnlnue:r!'ed 
USDA's autllorlty .regatdinr; merit pusonnel system$ to OPM. 

For the al>ov. reasons, merit based 5landard$ are • non-waivable bar to privatization, 
Although the HHS Se<:reWy may have had authority to ""aive the =dards prior to the revision 
of the lPA in 1979, sbe does !lOt have such aatharley now. Only om can change it! own 
regulations and they must go through • notia: and ::ommen! period in a=dance with the 
Ad.!:ninisttalive Procedures Act (APA) prior to doing so. The APA require; that ag,eney 
reguJadoru; not be cIlanged arbitrarily. 

http:noecssa.ry
http:connole.1i
http:efficie.nt
http:eot:ablishmc.nt
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42 USC §4728 delegates the power of the Secretaries of uoor. Agriculture. and HHS 
!O require lIle _lisbment of pet'OMeI ~ 01'1 a merit basis to the U. S. Offie<: of 
Penonne.! MaAag_ent. 

The statutory references 10 §4728(a) that are relevut \0 our discussion are to the 
followiA&: 

• 	 4728(8)(1): "2019(e}(,2) of Title 7" is" refere:l<:.e to the Food SIOmP Law prior 
to 1977 lIlI'le:n(\ments. 1M provWOlllI formerly contained in 2019(0)(2) a.-e now, 
covered by § 2020(e)(6) oiTItle7. 	 ' 

• 	 472S(a)(2)(A):"the Act of lune 6. 1!n3. as amende4 (29 USC 49)" is the 
Wagner-I'eyI'C\ Act goverelng employment ...-vices; and 

• 	 4728(a)(3)(D): "139Oa(a)(4)(A) of this title" is tlie fed<tol = authorizin, 
Medlcald 

A;ppendU A 10 the implementing OPM regulalicms e.xpn!'lSly state that the Food Stamp. 
Employrncnt SetI'lee, and Medicald Programs "have a stlI!ulOry roquireIl1ont for the 
establlsblZlent Md main~ of personnel =dards on a merit basis. " 
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Cb. 61 PEIlSO"",,EL AD~!L"ISTRATIO:-.1 42 §4128 

§ 4727. InterstAt. <'Ompacts 

the consent of the Congress i! hereby given to any two or more 
StateS to enter ir.-to compac.u ()f other agreements. not in: conflict 
With any law 01 t!lC United Statts. for cooperative e!ions and mutual 
aisistaJ;lce (including, the estabHshme::r of appropriate agencies) in 
Connection 'V."im the de\'elopm~nt anti admjntstratio:l of personnel 
aM ti10ining I'rograms for e"'ployees and officials of State and local 
SO,-ernments. 
~:L. 9]-648. Ti:.le 11. § 207. Jan.;, 1971, 84 S"'l.. 1915.) 

Dlg'osf S~1i'-t.am: 

~IP"'" wd ae,."eements betv..'een sate$: t:-. gene;-al, $~ S~.te$ «:::>ti. 


W£Stl.AW £l..E~Ot-'IC RESEARCH 
S6Okta.!d key :'.H!rnbe:l'}. 

W'ESll..).W guide' follo\lrl1nr: the ~iana.tion Fages of t.his voiwne. 

Tt-aw:f<t of I\.i:nCT.lons 

~"""jptlo" of personnel standards on a merit DUIs 

. are hereby transferred to the Office all fw:\ctiOIl$. power;. 
of-

the Secretary of AgriculNre under section 2019(0)(2) 01 
7; 
the Secreta..'Y of Ubor under­

.:: (A.) r.'le Act of Jt!Ile 6, 1933. as amended (29 U.S.C. 49 et 
and 

Secreta.,· of Health and Human Set'\;e.s under­

,'",'" sections 2674(a)((;) 'IIId 26~(a)(6) of this title; 
'c.,."') section 3023(a)(6) of t!:Us title; 

l\1<>U-, se<:tions 24{.(a)(2)(F) :and (d)(2)(F) and 29Id(a)(S) of 
title: and 

133 
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42 § 4728 

(D) sections 302(a)(S)(A), 602(a)(S)(A), 
1202(a)(5)(A), 1~;2(.)(5)(A), 1382(a)(5)(A), aDd 1396.(.) 
(A) of this title; and 

(4) any other department, agency, office, or officer (other 
the President) under an)' other provision of law or r.;::~~ 
applicable to a program of gra.m-I.D-aid that specifically 
the estabUsbtnent and maint/!!1lWce of personnel standards 
merit basis with respect to, the program; 

insofar a.s the functions, powers, and duties relate to the pnlScrip11J 
of personnel standards all a merit basis. 

(b) Standards ror ~ of pen;onnel administration 

In accordance with regulations of the Office of Personnel 
ment, Federal agencies may require as a condition of 
assistance prog;aOlS. systems of personnel administration 
with persolll1el standards prescribed by the Office for 
engaged I.D carryins: out such programs. The standards 

(I) include the merit priDciples in'section 4701 of this 
(2) be prescribed in such a manner as to minim;':. F..d"" 

intervention in State aod local personnel administration.. 

(c) Powers and duties of Ol!'ic;:O 

The Olliee shall ­

(1) provide consultation a;;" tochnicai ad'ice and =,ist~ 
to State and local go\'=.~ts to aid them in complying 
standards prescribed by the Ornce !alder subsection (a) of 
section: and 

(2) advise Federal agencies administering programs of 
or finanel.al :assisWlCe as to t.,>'" application of required !).,"'onn! 
adtn\.ni$tration stMdards, and recommend and coc>rdiinal~e 
takiDg of such actions by rhe FlOderal a&encies as the 
considers will most effectiv:ly cany 'out the purpose of 
subchapter, 

(d) TrallSfer 	of personnel, property, reeords. and funds; 

tran1I!er 


,So ",uch of the persormel, property. records, and ~~i~~: 
balances of appropriations. allocations. and other funds of any 
aJ agencY employed. used, held, available, or to be made avaUable 
connection with rhe functions, powers, and duties ,·ested in the 
by this section as the Director of the Management and Budget 
determine shall'he tra:nsferred to the Ollice at such rime or rimes 
the Direcror shall direct, 

1:14 

16:57 No,Oll P,05 

Ie) Modification or 

Persotwel standar 
aDd regulations ref, 
continue in effect t 

scrfbed by the Of!ic< 

(0 Systems of pc.... 
design, executl 

fuly standards or t 
of this section shalli 
diversity on the par 
execlltion, and man, 
sonnel admlnlstratic 

, 
(g) Interpretation 0 

Nothing in this s. 
be conSll'Ued te­

(1) au:thodze 
to e.x.ercise any : 
assignment. ad, 
sonne! aclion 
employee; 

(ll authorize 
merit basis: to t 
or school s;>!e, 

(3) prevent l' 
lions in the for' 
cootillions of t 

nance. of the 5 
(4) requiro 0 

to disclose hi. 
religion, Or nal 

(5) require 0 

ee, or any pe~ 
goverrunem ea: 
nation or to ta. 
which is desigr 
personal relati, 
blOod or marri 
tices~ Or conct 
~ matters: 

(6) require 0 

to participate u 
such acth'ities • 

http:finanel.al
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pt. 900. Subpt. 0, App, C 

,s1staJJeC \U:ld.or a. prorn.rn for (IlnW-O t.o 
comply With t.h~ requirements. ue AU" 
~l't4ded t.o tho exteJlt that d.1scrimiu~ 
tlon b prohll>ltod by tll,/o 'Ubpitrt. ex­
e.pt tl:At nothll\l: III t,J,is .Ubpart re· 
119V~$ a person of a..n o'blipUO%l a,e­
swned Qr iJ:n~ u.u:der a. supon.ede-d 
retfl,tlattoh. OMer, instructton. or Uke 
direc"tlon. before the e!&:ctio;oe date of 
't:b18 $\lbpart.. T'h.is subpart', does not w"" 
perse<\e UlY at tI>. folloWlIlS (tnc1udl:cs 
~tun amendments tl:I.ereo.o~ (1) 'SzOC\l" 
Un Onlerlll46 (3 Cl"R. 1965 Stipp,) aDd 
rogul.t1_ i<sued, tI>~ or (2) 
QY other orders. ret!lla.tions, Or tn· 
st.r\letiOIl8.. 12:l8OW as tlle&e Ol'd.ers. reC''' 
ul&tl.,... or InBtructJo,", l"'ohll>!t c!1a. 
er1miDa.t.ton on the BTOUd.· ot I'8oOI). 

color. or tl.B.t1cnal o:te1n ill .. progr,e,.m 
or sltta<lo" to ..llIol> tllIe '.oblW't 10 m­
a.pJ)Uea.ble. or .Prohibit dJ.orirtWlAt;ion 
or: &Dr other grotmd. 

(1)) ,omu CUI4 In.stTUCtio.... OPI>l shall 
1£&0. Uld promptly _ available to 
e.U 1Il1'Am:$t&d persons forma a.ud d&­
tailed InBt.ruett_ U1d l"'OCOd..... ror 
eUt<:tU&tUlg tlUs su\>1W't as applied to 
prognuIl! to whio.b thle SUbpart applies, 
""d ror whlclllt 10 """"XlOlble, 

(c) ~'" Cln4 cooTd:inatton. Th~ 
Dinootor. omce of l>ersoDMl ~ 
ll\CDt :nay n-om t1m.t: to t.1me a.aai11l to 
offic1a.ls of OPM. or to omclals of Other 
departments or &!rencltos 'Of tila Co..m~ 
men't with th$ consent of the de~~ 
ments or a.genQte£~ respo:Wtib1lltie:& 1)1 
eom::u~c.tiOJl with tlle effectuation of the 
p""",'" or title VI =d thle OUbpo,rt 
(other ~ ....polllllbllltt.. tor I1na.l 
4.c!sIOII ... proVIded ill 1900..10). In­
elud1nl: the 8.Qld.t"'mf!ltlt ot eiIecuv, 
¢.OOrdJJla.UOl). and maz1mum mdtonnity 
w1tblll OPM U1d Wltllln tb. exoo~t!v. 
b!'ll.Zlol> In tbb .pp!1cation or title VI 
...4 thle wbpe.rt, to eim1la.r _ 
.and in s1:r::r:lJ.la.r Bitua.t10IlS. An action 
ta.lten.. deten:::n.ina.t1on made. or reqUire­
mont LmpoMd hy an QmciGl of .•.:cu>'ther 
4e~t or &.gene,. acting p~t 
to '1lJl U81aument of r-:pon&lOility 
\lll4u tllIe patllU&pl! .:..Jl Uv. tbe 
same eUtet. a.a tlltlu.rh t.he a.etlon h1!.:1 
....n takon by OPM. 

1, Pt~~el ::noUU!ty ~¥'1U'tIeIlt8 or OP!( 
O)el'SOncel r-~v.nl< to :;1tJ.~ ~. U .S.c. chAJ)t4l' 
33 a.:u1J, en;zL""t 33f, (36 FR&Wil. 

1S¥ }"R. 1'1t2tl, July S. 19T.t :r..s &:tl.endttd At .. 
rtu3ll. Fvb, l.~. 100:n 

.""'PEND'" B '1'0 $t"p",,')' D-ACI'lVIT!l!:s 
TO WmCR T:a.u; SUB'PAR'l' APPt.XB::a 
WB:':'!!::N A PRI.J.tA.n-r O~ OF '1'2t.:i 
Fmr::tlAL ASSlS'rANCi: 15 1'0 P:R.ovma 
l;1Hpl,.Q't'>Q;NT , 

1. No:r:e ..~ ~ dme. 

'Al'P!!'.."IX C TO St>!l1'ART D-Al'PUc4­
" 	 'f'lON tOF Str.flPUT D. PAoitt 900. ~ 

PR/:)O,...... 1IlICt'MN.. Fl:l:>1I:a.U. Pt-
NAN~ AssIBTANc:& OJ' 1'D OFFlC& 
Oy PDsolINEL IMN..,.""""'T 

Nood.tx:1."1'W:I.It.iOD- at Fede."allJ' ft.S!J1r..od 
~ 0: =-=>J¢'0t6: 

£:ttmple:J. "l"U to!loY1.tlc' &UJ:':O.iIl~ 'll"jthont 
~I.:!.I: t.Xb.I.us::1~.1U:Q.'t:rt.t.6 the aPr>Uoe.tH>tl of' 
tho DQ~~t10D pro'rlId.OlUl of ~ C1'Y11 
lUi'hta A~t. of 19Gf. o!' U!1I SUb:p!l.rt in p:o.. 
crams noe!'nZlt ~d.IJ lI.lIIs1r..a.neo UZldu 
~ of tll,e om« of P~e1lds.t:tap.-
meut. 

(1) ~otl't.r.u or IPA Cna;nelt! ~C6 
for ~~"'O~ or !ellofthtps may ~ 
d1ftere::t1&t.e wt'W(len emplQY'" -1:)..0 a.n ell~ 
Sible fOI" ~ or !el1O'1'1'a.t;JJ)II on ~ 
trOtmd of~. color, or tta.t1ac.sJ. 0l1.C\n. 

(2) Rad;nctll of lPA flJla.nc1&l au.1St&Dce 
for ~~ may t¢t ~d~ ta.c:u1~ 
dee fot' ~ ...~t::: ~e p~ or e.mtot. or 
M'PL't.:.lli' .. ::-;'!)lo-~~. OD ~q ~TJ:l-4 or n.oe.. 
ector. Ol" :.a:r:::,;:.:a.J.l \:::\f'.ll. 

$ul:)pQrI : -(I!&serv9Cll 

Subpart F-Standards for 0 Md 
System or Personnel Adtnlnls­
trdIorI 

A'O'I'JIQa.t':"r: t2 u.s,e. (128. 4iQ; &.0. 1lS89: • 
3 CFR pR.l"t:sr n9'71...nns Comp!!.a:t1otl). 
~ '" rn 9210. M,a.r" 4. 1m. cnl63S otbw 

e:t"IIf1.sc-no~ 

1900.001 Pwpou. 
(&) Tl.ie pllrpotH: of the1Mil rer.lla.tions 

1~ to 1m:ple:nent provisiom ot title II Qr 
tbO Intut._ontal I>eroonnel Act 
of 1.970. L$ amended.. nlatizlg' to Fed&r-­

. ~ 

II- \ 

... ' <, 
,-? 
'!' 
:..;. 

1 
I 


t 

.' 

i 

\ 

, 

~) 

! 
t 

"~ 

,-•
, -


a.U1 rtquu 
in. Sta:.ee·a. 
tler tl;i.e.t. 
pOwers. a.: 
....~ local 
1l::ulQV&t10t 
......I>g $",1>. ~es!SlI 
¢! their &~ 
tra.t10ll. 8.E 

(~J CO" 
req1l!re. a 
tl>atStat< 
ce\v.'g:tJ
mtoiu. (, 
'ciruni8t:r 
rram· ."" 
a.te in SOt 
Foderal , 
...."..,.. 
l"odval , 
the Act g; 
eel Mal:l.Iu 
......dJl::'ds 
merit per: 

1-'002 
(a) See, 

State JUl.t 
required 
~, 

Fedenl , 
a!1 11'1terr 
pe.n;onne: 
St&.t6 a.n 
t.b. aAm 
o~er :.u~ 
t"OspeCt.\T 
their sa! 
re£'Ul,ati( 
IUld rna.! 
,...."",b 
eyer. ma. 
sonnell! 

(O)&'< 
~encit\$ 
lU:l-oe or 1 

1900.603 
of!" 

The '" unpro•• 
W!lS of 
81Stent '. 

(&) lite 
illi-; 
a.t{va e.t 
el~~ 

'~l>Il'" 
434 
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• 
By !"equit"Gd mtrH ))er.wnne! £}"'&t.c::n.a 

.! St.&t.e '.:ad l~ 34reneiee. ill I\, ~ 
er tha't :e{\DgrU:e$ fullS" the rl.gntA. 
<owerS. 8J)O !"'et;po%1Si~ilit:iea of State 
net loCAl tov(!-rt.m(l.nt.6 a;r:u1 eneo'll..~ 
;mova.tio:l and allows fo:- d.1\rersit)' 
mOZlt Ste.te iLnd local li'O~ct.! it!. 
hO' desigtl. e"AcutiQ'll. and mana.pment 
f their !'T&temJI (Jf peI'SOZU)cl AliIllilli&-­
ra.t1on~ &.$ pro1"i4ed. by t.h..Itt Act. 
,\b) c<r-.al1> Federe.l g:ra:tlt progn,mo 
~ui.rQ~ ... a. oOl!ldition of El1g:fbllity. 
).... Sta.'" a:cd lOO4l ~.. thI.. "... 
.elve n"8Jlta est&l>lle. mertt 1JtUS.O~1 
,ystezt18 lor tl:l.ei.r' j)etSOJU1e:l ~ in 
'.dminiSuat.toll of the ~1i-a.ided ~ ~ ;Tam. 'I'hw merit r.enoDJ:I.ol oy8te:ms 
ott l!l ~ C8.8eS n:q1l.1.rod. by tlp8('!!fle 
'edtral rrant sU"tu!;.e$ and in otlter 
;.a..MI. an: reQuired by retrUla.tlO'CJl of tho 
1edenJ ira.:tt<:.r a.g"encilt&. Title. II o! 
~e Act rivu "he U.S. Otnoe of Peraou~ 
leI Mana.t't:neX).t a.;.~on~ to p:ese:r!bf!
.<=_;1> for tloese l"ec""""-l:y r-eqlllrtod 
:nent. poeI"$oo.:lel S1"St:em.a. 

!9OO.Em ApplicUw.,.. 
fa.) SeetJotw ~.~ aWl), to "hOM 

;ta.'te 6.lld 1()¢,IJ S'o~e~t.6 that a..."'e 
:e:QUired. to Ope:"a.Ul me:r1t ~~..ol 
sntemfl as a. ootu1itktn of DU;1.b11U;Y tor 
F'ederal ~tallCt 01 ~ci~O%1 i.n 
~ tnterg'Dverumenw p~ Ment. 
;:>t!l'$orme1 sy&tlem.e: &:re reqrtired. for 
SUote &:lli locaJ. personnel e:nge..g:ed 1n 
the: Il.d.m.!:liStN.~OD of ~ a.nd. 
Q~er mt.errovern:nental 'Pt"Og't"8.CS. tr­
respee:1ve o! tbe 60urc:e of' ftl!l& for 
the:r sa.:.ertes. '\\'her-e Fe:ienl u.'Jil'J or 
~r.l.l&tJo~ requ1.""e ~e estab)jltbmf::.r~ 
a.ne. ma.1nU:c.a.nQe of such 15Y6r;.ema.. .6. 
re&s:or.:a.blc. n.w:nbcr 01 podttOt\.l;$. AtHI"­
,VU. Q.&.y be exempted from r.ot:Mt ;.er~ 
so;mel Sntern: covel:'2.8'e. 

(b) Seot!on SOl.filS a:wli.. to Fedeml 
~t!1etea that ope:':8.t.e Fe:d.enl a.as1st;... 
:.:te. or i:ttergoven:.mww ~. 

C 900.603 Staod.a:nh for. merit ~ 
i)f pel'tQl:l.tlle1 .dmfnt*ttttiOh. 

r". q...:uty or pubU¢ ..,mc< ""'" be 
ir.'lprovei1 by the. 6....etoJ):nent of fil"U-' 
\.et:Ul ¢f personnel 4.drr,1tdRr8:~on con­
£i~tec.t; wit.~ aucll merit pt1nc1plC:$ 6.&­

it.) Re:ru.1t:i:l1"~ 'eiecti.ng• .e.:od a.d:va.nC'l. 
i:g emplo:rM! en W ba..8is of tl:t.e!r !"I)l. 
..tin a.bU!~y. lcl{lwledge. a.c.4 &k::1Us.. in.. 
~!uCJ.ng open considemtJOll of Qua..l1fied 
.a.'PP~c.aJlts for in..i.t.lAlappointment.. 

§'IOO.604 

(b) Provio:i!.~ eQui!able a.n~ a.dsqua.te 
. comprena,atio::::... 

\c) 'I'rain1l::l& {!':::I'plo~, a:. t:.eedec1, Ul 
n.Ma:re hiSh <;'..:.&l.!ty penorm.&Jlce. 

(d.) ReWd"', employee!' on the bu:.E> 
or the G.6eQll..a,.:;Y o! their p.erformlUlce. 
corree\.1.ng i:;.a.dcq~:. J)et'!o.rn:a.nce. 
a.nd 6eIW1o.t1.!li" ewplose-ee wb:o&e tna.4~ 
equte ~rlO:"t::liJloe cannot be CQr· 
""""""­

eel .As.aurin;' :Air ~ent ot n.pp11.. 
¢IlD.t8 a.nd 6=~o;1oea 1n &ll a.speOtB of 
poraQnn.el snm1Nat;ra.tioll without r... 
P1'd to J)OUtloa.l sWJ'a.t1cu. ra.oe.. color. 
l\&t.Io11Al. o!".ci". ..... reUgiOtlS creed. 
_ o. bAlll11ca:> t.l!1d wttl! proper nga.rd 
for tl10lr ]>."1....., and constitUt;!..... 
:1.g'hra as C!tit'.ene. This "!&1r ttM.V­
ment" ;aineJ:!Ihl! includes oomplial).ce 
with 'the Fedt...'""Sl equal em:1>le::r:ne.:!.t op­
pon;a.wt:y a..n6 llOD~t.10::l law&. 

(0 A.~ ;'"st- em'PlQYCC!i ue Pt'C>­
tootad ~ oooreion for pa.rt1u.n jlo.­
Utteal purposes and a.re prohibited. 
trom ~ their omciaJ. a.utho:1t1 tor 
the -p~ of interfe..--t..:ac 1II1th or a.f­
f~ the t"OSUlt of U elee~cn or A. 
Ilomtn.s.t.1011 fO': ofllC6. 

1-.- C<>mplla""", 
(&) c__"" b7I C/W:[ Ez=_, ell 

Cert1fi.e&tion 01 ~meI:t by to Qbie! 
t-SeCut1ve Qf a. State or lC>C:8.l ir.u1.sdJ.e· 
t10n to a:utJ..n~ .. &7bte:m. of pe~nnel 
·dro:1nitt~t1oI:. in eomon:.a.nce W1th 
!.hMO. St4:l~ ati.R1les any a.ppH·· ~~ 
bie P'e4en.l ::ne..,"'it ~nJlel :-aq~: '­
I:tI:ellti o{ tohe Federal a.&SiSu.nee: c: 
o;her :tt'OgTa..::lS to wbleb. ';Iel'S(i:Ulel 
st.a..n.d.a.rti oe a. .:::len't :Owe 8J'Ie a.'Ppli~· 
ble. 

(2) ClUt:! tUQ\,I.t1'9"e$ w1U r.l&ll:.f.6!.:l: 
tl::I.(l:N e~ce.tlon.s And UlAJte then::: 
a.v&.1l.n..Dlc too ~e Office of Pen~'Qllel 
~em=t. 

(3): Itt ;be ..~noe of certlO.ea.t.1QU by 
the clUe! tUc'JUVt. O<Implie.:lC4 Wi t..b. 
the S'""'d..t........ "'-", 00 ""mile<! by <loa 
hea.ds of those S:.t.tt and loea! a.eeneles 
tb,a.t a..re req,-::nd to have merit pe~t:..., 
%101 aystem.s 21.$ a. oQn&t1ou of ?f4eral 
as:a~¢e Ot other inte=¥b~e::tUXI:.entaJ 
pt'OCr.LlX1II. 

(b) _.It.<lUm of compl_ luucs. (1) 
Clde! exoouti"t"u of Sta.'W; w::u" lo<:aJ j"U~ 
riBd1ctions opera.t1ng covered PlV¥tamJ 
a.re .respousib:e !or supervis!.ng com'PH~ 
.a.nee by l)Ct'$¢n.nel fiYStem.s in theJ.r ~u­
l"'i.ed.1et1o!lS ~th tb.e St&Ddards. They 

http:supervis!.ng
http:oomplial).ce
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http:corree\.1.ng
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http:eiecti.ng
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5 CfR Cn. I <l -1-96 Edllion) 

sb.aJJ :t'soive a.ll ~\:eSt:o::tS :e(:"a.:'dn;; A,1'pE:m:.x A :0 St.~_UtT F-S'tA.."{D4'RDS 

comf!h~C~ '~r persO!l.'"Je':' ti~·$te!:lS in ?QF\ A ~~ $YS'!'I:,.I& OF ~ASONN1C... 

thdr jur...sdietiNlS v;il.h :.!:.e Sta:ad.ards, J...DHll."lSnA"!'lON 

Fin~ a.no supportlD£ .!o:U!nent..a<­


P~l: Tht !-onc\Yi.~ :;:.~t)11 b"""'e II. $U:~tiQn Wlth rega.."'ct Ul ~D6cif!c cor::.ptiance 
\,;,':.0:: :"'eQt:t:"e':::~:l::' for -::!;e eli'!&.blli~et:t UlQissues $hall be t::l.a.lI:.t.ainet1 or' ~~.e eWe! :':'i.&!r:t:.el:A.::.et. ,:C ;x:ncttel !It&.tlc:..a..-1!$ en ..

exe{'ut\9V, or a perSonal t!estt'Ilec. a.:1e :nct1~ 'o1Jtia. 
s.i:lCl be fCru:"u4eQ, O!l. l1!:qu"!il't. to the 

OmC1! 0: Perso:r.:eJ. .M.a.n.t..;'emetl':.. 1"10 'CII, .... : sr,t".l:Pry ~~ 


(2) The :r::ler:t ;:ctnclplea atlt'lr to tys· F~ S~~. i'ood St&:c)) Ac!. or ~m. u 
':.ems or peftOlUlel a4z:l1IWitratioI'1. The a.m.e:lCh'~i 1 \j.s C. 2O!!(eXG){B1- - ­
lDurgQ'rer.:.m.6b..t.a.l Perso:.nel .o\ct does -m:"tlo=&.l H~t)J P~:D4" ~~ Resot:U'eH 
DOt. a'.:t.borh.e OPM to exelcise a.x:tY a.u.. DevelQproc;:. hfJ.Uc 5e&l-:h ~mee AC'! 
tboritY. w.re~ti~n or ,.ontrol Ql"er the mtle XV). LoS &mellO~ 'or :h.~ Na.ticw 
selectiO!l. a.sa:1~ent. a.d.n:l:C1!me::lt. Health Pla..tu:.!~ IWd: P...e&om'Ce. De.~lO'P%l!le!'l~ 
retention.. eo:npoo~dotl. or other pet'w Aet of 1"4, ucdou 1m. co J&n\a1'7 2.. 1915: 

50tmel a.ction with respect to a..ni indi- it 'V.s.e. ~:(b)(4}(B). 

v1dus.: Sta:r.¢; or locaJ e-mployee. Otl}-/I.4e A.t:I:Iiiis'"..a.:ooe:. Soete..l St-c~"1t;y Ac:.


t'l'ar. Xl. u ~*04~ bSO the Soci.aJ Seeurlt3 
(3) H: a. chJe.t ~xocu~ve is wabl~ to re- Act. hmeu<:=:'er:~ 'Of 1939. secd.ot lOl, on Au­

.O)V~ 8. cocpliance iJ,Juw w the SA.ti6.. ftttl9.lmi2lJ;l:~.W4)::');A'J """" 
{~tion oftbe Office of Pen;oIme! Yan- l'.::~Ptofll"l(..:a:. s.oo-o.nt:r (O"li1mlplo:rrne::l't 1:- , 
attment. the omc¢ -m as.sist tbe/ ~"'1U1et' &.::It. s::r:l'lOy;DC~ SV:"'1.ees). SooiIJ 
cblef exee!lt1ve i:l resolring the iuue; ~:y Aet m:a~ ml. u. &'"':l.~6..e<!. by M& 
The OfOl:e ot PCr&OUnel !-~me1lt;l Soola! s..."'l:l..:': ty Act Am~~01);,a. Of 1939. 
ae a.ut.b.of1:;t'ld' by &e(:.tiO!l 2tJ.8 01: t~t, t«IQO'O 301. O~ A~ 10. 1939. &ZI~ the W 
l.tlte'rtovemmental Persorwej Act. W'111 tlc!'--Pt)"fJtCt "'eo;.. U &.mfl!:l<ieo. b:r Pub. 
d.u:.......~ ...... whtt'lo.-.. .. ::u::.el s..,....tem...~ ns••ectio:=, ~. 0: ScpUll:l'lber 8. l~ t -1)", \ 
-,~~;.Je. persc ~... -;-\ &:D:.m)U¢:; V.S.C. 4­

a.re Ul .comp~co "1tt, the S~da..rda ' _ W12 t>epetl.dt:lt Cb!ldren.. j 
lUld wtll a.QVl8f! Fe4era.l 8.leDC1.t:;. re- Socd..&l ~t.,. A.et ('T:tJ.e IV-A),'" a.:r:u~~4M 
gardJJ::)g appl1a&don of the St.an~ !:IT th~ S:;td;C ~t;f ACt Ame~e%1ta.¢ 
a.nd recGt:n:::lenc1 actions to ea.r:y Dut 1m. 8t.e'd.o~ to!. O!1 Amg. 10 JIlFt ~c. 
tn-t p~ of tho J'.ct. QueStioDS few 
~ ~llter;>retat1on 0:' thtt Sta.n4· 
ard.s w1ll ~ refe..'TaQ to the COlee 01 
Pcmontoel ~t'!m~t, 

{liS rn 92!C, M:u. t, 1$S3: i$ n lOBO:, V..:. :$, 

1003) , 


f 9OO.60S PubUeatiolJ. ot proeed.1U"eIJ to> 


impl"...... ""'"' ><quu-om...... 

Proe&d:cre.s to: i:rcpltr:tell!; t!l.ese Ulerlt 


requirementt will ~ !-pe-c-if!ed 1:0 thEt 

F~~era.l Pe.moUDel Manus.! S}<>atetn A.ttd 

omer re16\"ut pl,lbUca.tio:lS of the or.. 

!1oe o{ PemoaDel ~emellt. 


, 


( 

\ 


l 

\ 

( 
l 

, 


Adop:101l 
AliopQoc. t.Js; 
of 1" a.U.! 

PII..-~·;ll: n, 
,,;:,la.';Qrr rtQu 
o.cQ maJCt.e1ll 
me.."'i t bdl•. 

i"rc!gnJJf"... /..ul 
Oec~tSOJ; 
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Discussion Draft 
December 16. 1996 

COYERAGt: QF ,YELl:6RlCTO-WQRK PABDClPANTS 
!JISUER THt: EAIR wnQa HANDARDS ACI 

'. ,", .' 
. . ',. 

". 

', ..):.>'.::.;':::,:: :.... ';",­
The Personal Responsibility ~dWoll: Oppo!1l111ity Reconciliation Act of 1996":-::"':-. ~'. ". 

replaced the Aid to Families with Dependent Children program witha new "Temporary ..,:.:....::\ 
Assistance for Needy Familics" (TANF) block gTa.'1t progra."ll to the states, and impo$ed ')':'.c:. 

. strict "'quirements that T &W recipientS'work as "condition of re.:eiving TANF funds, 
Under 1he new law. states must demonstrate 1hal 25 percent of rAl\'F recipients are . .' 

engaged in woll: for at least 20 hours peny..k, or 35 hours in two-parent households.' 
l'ennissible "work activities" include: (1) unsuhsitided employment; (2) subsidized 
pr1\'ate sector emplo)'ment; (3) subsidized public sector employment; (4) work 
e><perionc.; (5) on-the-job training; (6) job search l!.Ild job readiness assistance; (7) 
commu,uty service progIaIDs; (8) vocational edvcational training; (9) job skills training 
directly related to employment; (10) education directly related to employment; (! 1) 
~ttendllnce at secondary school or QED program; ""d (12) »revision of child care to an 
individual participating in a community service program, . 

A number ofthe above-listed ~'work actiyities" contcrnplaled by TAl...'F are just 
that - work. Others are more educ.tion or training oriented, However, because many of 
the ealollones of''work activities" permitted untler T ANF are vague and undefined, 
evaluation ofFair Labor Standards Act coverage CZ!lllOt be done on a categorical basis. 
but rather will depend on the subsWlce oflh. "work activities" beL.g performed, 
walyzed MOor DOL's traditional tests, The TA. ,,= law does not .xempt TANF 
recipients perfornling work from fLSA coverage, Exemp:ions by implication are 
disfavored under the FLSk Thys, when TAN-r redpie:nts ellgage in "work activities" I 

thai meet the traditionlil tests for FLSA eovcrage, t-,ey will be entitled to the FLSA's 
protection, 

, . . 
. Our experience to date whh woMare prog>:ams makes clear 1hat the .ctivities to 

which workfare participllI1ts typically are assigned (e.g" cleaning parks. janilorial 
senices, clerical work) are jobs that unquestionably qualify as work under the FLSA. We' 
believe. the.-efore, that substantial number>: ofTk'iF recipients "ill be perfonnliog wo:k, 
and will be entitled to the Fair Labor Sta,,,dards Act'S minimum wage end other 
pro!ections. 

, The percentage of TANF =ipients who m"-'t be engaged in work increases by 5 
per=1 each year untl! it teaches SO pen:ent in the year 2002. In addition, the number of 
required work heUl'S increases to 25 in fiscal year 1999 and 30 bou,." in fisoal year 2QOO. 
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. ,
The Fair Labor Standards Act ,yas enacted to eliminate '~labor ,.anditions 

detrimental to the maintenance of me minimum standard ofliving n""essary for health, 
efficiency, and general well·being ofworkets" and the unfair competition caused by such 
practices. 29 U.S.C. § 202(3). The ACI'scoverage is extrem:!y brca,,-, and prNects all _" 
workers whom an employer "suffer(s} orpermit!s) to work." 29 U.S.C. § 203(\1). AS ihe 
Supreme Court bas observed, ". broader or more cOr:\prehensi\'e coverage ofemployees 
"ithin the stated categories would be difficult to frame." U.s. y. Rosenwasser, 323 U.s. 
360,362 (1945). Senator Hugo Black, the FL..'V.'. l'riocipal sponsor, characterized the 
FLSA's tenn as "the broadest .definition that bas. eYe!" been included in anyone act." ilL 
citi.'l8 Sl Congo Rec. 7657 (1937). " 

Unlike o!her statutes, where common law te>ts ofemployment are utilized. the 
"economic realities" ofa situation sovern "nether a., employment relationship exists for ( 
purposes of coverage under the FLSA. nJs bedrock principle was set forth by the U.S. 
Supreme Court in QQldQ!;rg v. \:\'ltWlgrHouse CQQjl~!1Iliv!l. I~. 366 U.s. 28 (1961), . 
and has been consistently utHi1.ed sinee.' Under soclal welfare legislation such as the 
FLSA, "employees are those wlio as a matter ofeconomic reality are dependent upon the 
business to which they render serviee." BaalllS v. Biuningl!iIlll. 332 U.S. 126, 130 
(1947). The determination depends "upon the cin::umstances ofthe whole ,clivity." 
RuthWQW FoOl1 COil>. y. McComb, 331 U.S. 722 (1947). Relevant factots include, but 
are not limited to: "whether the alleged employer (I) had the power to hir. and fire !he 
employees, (2) supervised and controlled employee work schedules or conditions of 
employment, (3) determined the rate and methC>il ofpayment, and (4j m:.intained . 
employment records." Bonnene y, Caljfornia Health and Welf..'"!' Agenc;y, 704 F.2d 
1465,1470 (9th Cir, 1983). 

Although broad, the FLSA'. definition is not all-eneompassing. «An indhidual 
whc, 'without promise or expectation ofcompensation. but solely fo~ his pmonal 
pt¥pose or pleasure, worked in activities carried o~ by other persons eimor.for their 
pleasure or profit," is not Il!l employee. y,:.lling: v. Portllllld Ie!:min~l C!1." 330 U.S. 14S, 
152 (1941). Still, the overriding consideration is '-'Ie economic n:alities orthe ~ituatiOl1, 

, Indeed, in l1l!tiOlJ,,;deI>lUllW InSllooee cp, ". Dml<n. 503 t:.S. 318 (1992), althouj!h 
reverting to the common law test for interpreting the 'tetl'n "t:mpioyeet 

• for PUf1X>ses ofER.!SA~ 
the Supreme Court «pressly disticguished the FLSA ""d noted 1hat the FLSA's "striking 

breadth ... stmGhf;, the moaning of'employee' to cover some parties who migbt not qualify as 

soeh under a strict application ofUllditional ageo(;y k",.. p:inclp~es,,· 503 U.S. at 316. 

http:utHi1.ed
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under which an employment relatior.ship may be found even where no "ash payments are I 
made and the participants themselves do not consider Ihemselves employees. ImlY-rulll 1 

. . 
£!!SIID AlWlo flllIndation v. ~IO:'.l! Q[Lah~, 471 US. 290 (1985). 

Based on e>:perience to date with workfare p"'grams, and the strong emphasis in 
the new welfare law on work, we believe that subs~,tial numbors ofworkfere 
participants under TA}<'F will be emplo);~es performing work and "ill be entitled to 
coverage under the FLSA. A fact-based analy.;s oflhc "ecor,omic rea!itiesn ofl....e 
situation will make the employment nature ofthe rtlationship clear. We sugge.t that the 
Department ofLahor articulate guidance, based on eXisting tests,Jor determininLFLSA 
coverage undtr TANF work pro~s, a:\~ that DOL include such guidance in its Field 
Operations l1Mdbook and other appropriate sources. The iollowing principles, gleaned 
from ewrenllaw, should be included L~ DOL's guicl""ce 11$ to whether an emplo)ment 
relationship, and FLSA cO"crage, exists. 

1. "Striking,Vreadth" "fFl.$A's Cov.ra~e. Congress intended the FLSA to 
have broad coverage in order to achieve its remedi~ purposes ofprotecting a minimum 
standard oi lhiog and eliminating unfair competition caused by sub-standard wages. 
Courts have consistently affirmed the FLSA's "striking breadth." Ss:. ~tl~de!l, 503 
U.S. 31&; Ion" iIOdSu,<iIO AIWlo FOllOdlUij)J). 471 U.s. at 296. DOL should promote this 
principle of broad FLSA coverage in its an.I),Sis of welfare· to-work programs. 

2. )l:tOllOmlc Realilits n.sl, DOL's guidOilce should emphssize the .pplkability 
ofthe """",,nomic realities" test in analyzing FLSA ooverage under workfa.re programs. 
The lest is not mentioned in DOL's current gui<iz.o"". Field Qperat;QD~ HaodllQQk (Oct. 
20, 1993) "110b40(a). lnclusioIf ofthe "econorrJc realities': test is imporumt to reinforce 
the point that as in all FLSA cases, the econo'mic "",lilies ofthe workfare situ.tion should ..' 
be analyzed to deteniune whethtr an employment relationship exists. The absen~ ofthe 
economic realities test in DOL's guidance could result in a mistaken vjew that TANF 
w~rk arrangements should ·follow a different analysis from other types of,";ork. 

We believe the economic realities test will be sat!sfied in the vas! majority of 
cases, given that TANF recipients :{as amatter ofeconomic reality are dependent upon 
the business to which they render service" for their subsistence ir.come. :E!mles ~, 
Birmingham, 332 U.S. 126, 130 (1947). 

http:workfa.re
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3. Em!!I!!)·.r 3S BSDefjcjary,QfServices. A rdevan! factor in determining 
whether an employment relatior.ship exists is whether me services being performed .. 
primarily benefit me employer or the individual. Em?loyers may ar&1'e that '\'ork being 
performed by workfare participants benetits the participant and not the emplvyer, because 
the participant is performing the activit)' as a condition ofreceiving government benefits 
aimed atbuilding ecottomic self-sufficiency. They may also argue that workfare is akin 
10 rehabilitation programs sponsored by the Soh'ation Army and others, which some 
courts have found to be "solely rehabilitative," and outside the purview ofthe FLSA. ~ 
!y:jlIjaros v. S!rlckland. 81 FJd 1064 (9th Cir. 1996). However, a better approach is to { 
focus on whether the employer is primariiy benefitting from the work participant's 
activities. In this regard, a relevant cOIl$ide:ation should be whether L~e employer has 
assigned the TANF recipient to perform work or produce products similar 10 the 
employer's other employees. 

4. EApeetiltiQD ofComllensatlQll. Courts have found the issue ofwheth.r the 
employee bas an e>-'Pcctation of compens.tion for his,'ll.r services re;evan, to Ihe question I 
ofFLSA coverage. TANF p1U:ticiplllllS will fully ex;>ect compensation, i.e., at leasttheir 

TANF payment, for the services they perform, providing strong evidence of!.heir starus as 

employees. 


5. Il!~ C1ln~id.tatiQn., DOL should consider whether aD emplo),et has availed 

itself orlbe Targctted Jobs Tax Credit (or similar benefits) for the TAN1' recipient or 

similarly.situated workers. These programs typicclly r"ward employers for ~.ing 


hard to place individuals, including, in the case orlhe federal law. welfare recipients. 

Employers shOUld not be permitted to claim taX b~eaks based on em;>lo)'e! Status but 

avoid employer status for pUlpOSes ofpaying therninimum wage. 


. 6. FUDctions v~, Labell·, As pre"Iously no;ed, the "work a..Jvities" permitted 1 
under TANF are broad in scope, ranging from vo-cational education to community service ' 

. and employment. The categories ofwork activities COlltained in lbe law are not defuted 
""d ate not useful in distinguishing betw= activities that do and do not constitute work 
for pUrPoses oflh. FLSA. Accordingly, the fOCllS should be on the functions a TANl' 
recipient perfonns, end not the label that the swe or employer attaches to those activities. 

>J: 


7. Training ''So WQrk. The stated jlUIJ>ose of the new welfare law is to help 
individuals make the transition from government essistance to self-sufficiency. 
Equipping TANF recipients with the knowledge and skills needed for good jobs al good J \ 
wages will in many =0$ require extensive training and education. To the e>.1ent T A};l' 
!.raining pfOgnuns meet DOL's traditional criteria for excluding !<\Joh prognuns from 

4 
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FLSA coverage, DOL's standard rules should govern. However, DOL sboukfbe Vi&iI.ntJ 1 
in not permitting employers to use "training programs" as a subterfuge for engaging \ 
TANF rtlcipients to perform work WIthout the protecuons ofth. FLSA. 

Under DOL's tradition.IICS! for distinguishlng between trailUng and employment, 

trainees are not =ploy= ifall six oflhe following factors are met: 


L The training. even though it includes actual operation oflhe racilities ofllle 

employer, is similar to that which wOuld.be given in a vocatio!>al school; 


2. The training is for the benefit ofthe trainees; 
3. The trameos do not displace regular emplo~·ces. but work under close 


observation (Note: TANF docs not permit employer; to displace current employees willl 

TAh'F recipients) 


4. The employer that provides the training dmves no iromcdiale advantage from 

the activities ofthe trainees and on occasion his operalions may acrual!y be impeded~ 


5. The trainees are nOl necessarily enlitle<!:o ajob al the completion ofLl,e 

mUning period; and 


6. The employer and the trainees underslllno that the tr;:inees are not entitled to 

wages for the time spent in training.' 


When confronted with <mplo)'crarguments that TA.'lF recipients are mUDees and 
not employees, DOL should review the nature ofthe activity being performed and 
consider whether such an activity typicaUy is consioercd work. In addition, DOL should 
consider the typical duration of training for such work. Given past experience with 
workfare programs, it is likely IllIl1 iIi most cases, TANF reCipients will be placed in low- ( 
level, entry-level work, and training will be ofa lil'llited nature and duration. Thus, the 
nature and duration ofTAh'F worker training "ill differ markedly from the !mining DOL 
has excluded from FLSA coverage. . 

8. Who I! tbe Eml2lQHll The FLSA defines "employ.,.. to include "any person 

aeililg dire¢tly or indirectly in the j'lterest of an elilp.loyer in ",I~tion to an "",ploy..." 29 

U.s.C. § 203(<1): In dertmtining who is the TA."'F worker's employer, the !mdltional 

maida ofemployer control should factor into the analysis, including: 


, Similar criteria were recemly set fo....h by DOL for PWJ>oS<:$ of distinguishlng 

when activities .moer the recent School·lo. Work Act count as work \'$. schooling. Courts 

often "tiliz. the above criteria as g'Jidance, but d" not necessarily fi.t1d them 

detemtinative. Reich y, Pm«tFirnPto!~iQn Djstti>t 99:l.F.2d 1023 (10th Cir. 1993); 

McI,au;:hlin v, Ern;l.<iv, 877 F.2d 1207 (4th Cir. 1989). 


S 

http:99:l.F.2d
http:wOuld.be
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a. Whether O,e employer has Ule ebill'Y to hire, discipline or fire tho 
employee; 

b. 'yll<therlhe employer determines the raTe or method "fpayment; 
c. \\inether The employer has d,e right '0 supervise and control the 

employees' work schedule. conditiort.~ of empJoymen~ or type or mCU'J'ler of work being 
performed; 

d. "''bether the employer maintams employment records for the employee' 

BslDnellC, 704 F.2d at 1470, 

In re>iewfu, to"e above factors, DOL should bear in mir,d that in some eases, a 
joint employ'or relationship may,exist betwycn the.state agency supplying TANI' 
pa)'metlts and me entity for whicb the participant is working. Under fLSA joint 
employe: doctrine, a determination of whether a joint empic'yer situation exists depends 
on "all t.~e racts in lhe particular case." 29 CPR § 791 .2(a). The joint employer altalys;s 
will obviously be influenced by how a state elects to srructure its progrnm. \"hile we do 
oo! know. great dealst lhis point about how states will be structuring rheir workfare 
progrnms under TAl'iF, U. will states utilize employment agencies to plaee workfare 
participants, will states divert TA.><F cbecks to an er:-.ployer or continue to make TA.."'F 
payments on their own, etc., 't is quite possible thai a joint employment situation ",ill 
exiSI. The state agency will. at a minimum, be res!,onsible for rhe payment of''wages'' in 
the form of. TANI' grl!!lT. and may in many cases have a level of involvement and 
control Oyer' TANF workpartlcipants' assignment. The ernployi.cg entity will have 
control oyer the wmx to be perfo:-roed and the conditions under which it is performed. 
Thus. bot!:! lbe stale and rhe other emplo)'.! may be jointly and severally liable for 
paywent ofthe minimum wage. 

Q/ne\us!on 

DOL should prepare and circulate guidance stating that the e;:onomic realities test 
will be used to determine whether a TAh'F recipien' is engaged in a "work a~thity" that 
meets the defmition of work under the FLSA. This guidan<:<: should be incorporated into 
the field Qpera';OM Handbook and other appropriate sources. 

. . 
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Note: Since the ,utomatic link between AFDC and Mediuid eli!;ibility h., been 
broken, MediCAid coverage CQuld be avail.ble to tbe single working par<nt as well as 
the children if eligibility meets .-ute·"" st>nd.,.d, that were in 1'1.« 7/16/96, The 
medi'-n of 2l! ~...:ates in 1996 was gross income of 58.640 or less. Therefore, the sir.gte 
pa.rent workint 30 hOl.lfS :.l week at minimum v.''2ge f.or 52 Wtcl.;$ a year (SS,034) would 
most likely qu;dify fQr coyc:ragc in most sutes, rcgardlC$S of 'G.'hcther they re;;eive 
TAh~ or not. 
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