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Subdect Date
H.H. 3507, Personal Responslbility and Work July 2, 1996
Gpportunity Act of 1996 and Medicaid

Restructuring Act of 199¢

To From

Andrew Fois Randolph Moss

Assistant Attorney Gencral Deputy Assistant

Qffice of Legislative Affairs Attorney General

Cifice of Legal Counsel
Attentlon: Greg Jones

You have asked us for our views as advisory unit on H,.R. 3507,
the Pargonal Responsibility and Work Opportunity Act of 1986 and
Medicaid Restructuring Act of 1986, As explained in Eyrther detall
melow, we believe several of the provigions in this bill raise
constitutional concernsg.

Section 103 of the bill amendg Part A of title IV of the
Social Security Act (42 U.S.C. § 601 et seq.) to create a new
section 404(c), which would permit states to impose durational
residency requirements for the receipt of welfaro benefits.
specifically, § 404(c}) would allow a state to provide families that
have lived in the state £or less than 12 nmonths with the level of
pernefits, Lf any, that the families would hawve rzcelved In their
prior states of regidence, Similarly, section 2003 of the bill
creates 8 new Title XV of the Social Security Act, whieh would
allow states to impose duratlional residency requirements in thelr
Medicaid programg: new § 1302(h)(4) permils a state to limit the
duration and scope of Medicaid henefits for residents who have
lived in the state less than 180 days t¢ those benefits the
regidents would have recelved in thalr states of prior residence.

new section 402{a8)Y{1}{(B)(1) {(requiring state plans Lo
indicate whether the state intends to treat new state residents
differently from other siate residents, and if so, how}.

The Supreme Court has held that a state impermiggibly burdens
the right to interstate travel when it denies newcomers the "same
right to vital government benelits and privileges . ., . ag are
enjoyed by other residents.”

415 U,5. 250, 261 {i874) (one-year residency requirement for frem
nongmergency medical Qare invalia as penalty on rignt to interstale
travell; &ge also ] heppaon, 394 U.8. 618 (1969)
{invalidating mne~year resiéency requzremant.ﬁnr'we}fare benafity).
This is true even where the state acty, as it would here, pursuant
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to congressional suthorization, See Shapiro, 3%4 U.S, at 641, In S5
a related line of cages, the Supreme Court has used a different ; Q“t
rationale to come Lo the same conclusion, holding that dlstinctions \

paged on length of resldence violate the Equal Protection Clause o
under rational basis review. See, e.q., Zobel v, Willlams, 457 U.S, S
55 {1882} (state Jlacks rational and permigsible Interest in rij
granting incrementally hlgher oil rvevenue dividend payments Lo ¥ .~
residents of longer durationj. S

those contemplated by the bill, limit new residents to the level of
penefite {hey received in their prior states, Spe Mikehell v,

; 504 N.W.2d 198 (Minn. 1993), cert. denied, 114 5, Ct. 902
({15924); Aunick v, Bane, 612 N.Y.5.24 766 [1994); Green v, Anderso
811 F. Supp. 516 (E.D. Cal. 1983), aff'dq, 26 ¥.3d 95 (¢th Cir.

ural grounds, 11% S. Ct. 1059 (1995}, ag;\
see J 8 V.. Milwaukee Coynty, 485 N.W.2d 21 {(Wis. 1992}. T™he
argument that such laws might be described as “nautral” with
respect to travel, insofar &g they Fmvid& equivalent henefits to

Recent lower court cases have invalldated laws that, like\

those available in the state of prior residence, was rejected by ¢
those courts. Mitehell, 504 N.W.2Zd at 201-202; Aumick, 612 .}f
N.Y.S.24 a8t 772-73; Green, 811 F, Supp. st 521. As noted in Green, ""}W

811 ¥, Supp. 8521, because the cost of 1living differs betwveen %f-3
states, such laws might not alyays provide nev residents with z‘*f,,&
benefits equal to those previously received In any meaningful
sense. More fundamentally, however, two-tiered benefits gystems
digadvantage new state resldents relative te older state replidents:

{Uinder the cases the relevant coamparison 1s not betwean

recent rgsidentp of the State of California and residents

of other states. . . + 1t 18 bacause bthe measure treats

recent residents of California different than other

California residents, and involves the basic necessities |y lur wno

of life, that it places a penalty on migration. BCAn M

Id. Under existing case law, this is the dispositive comparison,
hecause it revesly "digcriminat{ion} only againgt those who have
recently exercised the right to travel.* See Zobal, 457 U.S. at 53 R‘TZJ; it
n.5: see alsp Memorigl Hospital. 415 U.8. at 261 {(“rignt of o
Lo

1 the majoriey opinion in Zobel asssrted that the right te va Ik
travel was grounded in the Bqual Protection Clagpe: *In reality,
right to travel analysis refarsg to little more than a particular
application of egqual pretection analygis. Right to travel casens
have examioed, in egual protection terms, state distinctions
hetween newcomers and lonyger term rapidents.” 457 U.5. at 60 n.6.
In her eonzsurring opinion, Justice O!'Connor argued that the right
pradated the Constitution snd wag preserved by the Privileges and
Irmainities Clause of Article IV.  Justice Hrennan suggested the
right might derive from the Commarce Clause or the Privileges and
Immunities Clause of the Fourteenth Amendment.,
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interastate travel must be seen as inguring new residents the same
right to vital government benefits and privileges in the state to
witich they migrate as are enjoyed by ¢ther restdants~}.

Accordingly, under thig 1ine of guthority, the durational
residency requ remﬁnt of H.R, 3507 can be sustalned only if
narrowly tailered to serve a compelling governmental interest,; a
purden that is extremely difficult to satisfy. Seg Snhapiro, 394
U.5 at 627~638 {(rejecting variety of budgetary and administrative
interests ag impermissiblie or non-compelling).

Section 1044 of the bill amends section 11 of the Food Stamp
Act of 1977 te add a new subgection 11{e)}{2)i{B}(v}, which wpuld
require states to ensure that all members of a housshold receiving

food stamp asslstance are elthe H L manent
resicent aliens. Specifically, this provisien would require anyone
applying for food stamps, for herself or on behalf of a minor
child, to certify that all membaers of the hnuseheld are nitizeus ar
legal resident aliens. dh 2] : » * ke
to gdeny the 1.5.~born children of familaa& w;ﬁp undocumcnﬁed alzmg
ﬁﬁﬁﬁéra certain Fool SCAmp benefits for which they Lieht otherw£3e '
Tiginle If tnelr parents or sib.ingg wey o1:

alleﬁﬂ,
Although Congress enloys substantiaj ﬁghhgzitx_igwnla&51£¥ on v
and, sfacificnlly, to limis 3.8 =_”._.itywﬁ”dw»

the baEig of aliona
ol allens for baﬂefx%f_ % : Ma 02
426 U.5. &7 {1976}, that auﬁhurity ends once aznizensnip 15 R V”FEF
attatned. See SchneideF v, Rusk, 377 U:S, 1637 166 (1064} %0 [ cla*
{Congress’ broad discretion to impose condiilons precedent to enbry
and naturalization expires once an individual attains citizenship
by naturallzation: "The simple power of the national Leglslature,
is to prascribe a uniform rule of naturalization, and the exerclre
of this power exhausts it, so far as respects the Iindividual.”
{citing @sborn k of LLe gtes, 22 U.S,. (9 Wheat.,) 738,
827 {1824))}. The Censtihutian guarantees that every person bhorn
in the United States betoames a citizen of this gountry, regardless
of his or her parentage. U.5. Const. amend. XIV, cl. 1;

stales Wong, Kim Ark, 169 U.8. 649, 693 {1898}
{citizen&hlp clause “affirme the ancient and fundamental rule of
citlzenship by birth within the territory™s; Rogers v, Bellel, 401
U.S8, 815, 829-30 {1971); 14 Op. Atty. Gen. 154, 155 (1873) ("As a
general rule, a pegrson born in this country, though of alien
parents wvho have never been naturalized, {s, under our law, deemed
a citizen of the Unlted States by reason of the place of his
pirtk*}, This precious right of citizenship, once acquired, ¢annot
be *shifted, cancelied, or dlluted at the will of the Federal
Government,; the States, Or any other governmental unit.” AffLovin
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gﬁfﬁw£_m£§§agif163tlon such as the one in § li{e)(23{B}{v}
festive

digtinguishes among eitizen childeen on the basig of an

immiteblie tralt -~ thelr nationsl ancestry.
e guspect nature of such classificatlons clear Iin

grlifornia, 332 U.5, 633 (1948}, where ]}t

@ Supremé Court made

OVARA. V.
invalidated a atate 1aw\?kn

restrigting the ability of citizen ¢hildren of alien parents Lo own affﬂﬂﬁ
land. Concluding that discrimination between cttizens on the basis ol b leidr -
of their racial descent is jJustifiable under “only the mogt = ¥ ownd,
exgeptional c¢lrcumstances,”™ 334 U.§. at 646, the Court applied a
strict scrutiny standard of review tQ 013351f1cat10n9 basad upon

ancestry. Ses plso Wasgachumeiis Bg

u.§, 307, 312 and n.4 {1876} ;imiuﬂinganmatrgas asuspect
GLA ig

clasgiflcation requiring striet sarutiny},

403 U.S. 365, 372 and n.5 (1971} (citing

proposition Enat

: 02,'

slassifications baskd on nationality are *inharanhly suspect and

subject to close judiciasl scrutiny*).

In the context of public asgistance benefiis, lower federal
courts and state courts have applied stric¢t scrutiny to reject

legislative schemes which operate to deny
ghildren of ineligible aliens. Sege

Fuentes v. White
1026, 1030 (D. Kan. 1988) {confirming thet state policy of aenying

food stamps ard medical Dbenefits to

henefits to the citizen
e, 709 ¥. Supp.

citizen children

AVQQVK

undmaumented alxens violahed tbe Equ@l Prat&ction Clausej: Loos e

3 of Blaine

o507 P 34 1081, 1050 (Tdaho 1985) (Donaldssn. Cidvo kil o
sp&@ially concurring} {sawe. danlal of medical indigency benefitsg); hﬁg:ﬁ%%ﬁ
Darces v, .¥Woods

» G679 P.24 458 {Cal. 1884} (same; AFDC benefllis);

, 965 F.2d 1206, 1217 (2d Cir. 1992) (noting 1., laml.’

. Lewis v. Grinker
that “serious equal protection qu&aticas would be ralged 1IF
federal statute were construed to deny automatic eligibility for
Medicald henefits to citizen children of {llegal aliensg). As the
California Suprema Court pointed out in Darges, citizen children of
undocumented alliens "constitute & discrete minority™ and "are
classified on the bazis of an immutable Lraijt -- they cannot
forsake their birth into an undocumented family.” 673 P.24 at 473,
citing 8 long line of Supreme Court cases, including Qvama, which
impose strict gerutiny for classifications based upon natlonal
origin or ancestry, the California Court concluded that strict

scrutiny was warlrantﬁd id. WWM&M&L&M

amgglga, 2058 U.S. 360, 3?0 Eprﬁvision ﬁenying ﬁou& atamp bwnefits
ta househnlds in which ong menber (s on strike 814 not “affect with
particularity any protected clase,” and was therefore revievwed, and
upheld, under ratianal basis standard).

Because the M&lﬁ&&iﬁlﬂ&i}an herve

L]

against€itizen,. rather than alien, Zhildren and, Aoes &0 o Lhe
nasls of the national origin of their patentg, welbelieve that it
woultl pe gusyect to_strigt gerutipy. It 1s highly unlikely that
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the compelling intarest requirément could be satisfied in this
context, as no court faced with & similar claseificatlon has found
any proposed state justification sufficient under this standsrd,

3ec. aQa Bagpes, 679 P.240 at 473-74; Fuentss, 709 F. Supp. at

Indeed, even under & more lenient standard, this
classification would be unlikely to survive constitutional
scrubiny. As the Supreme Court explalned in Yaber v, Astoas N
Cagualty & Suyrety Co., 406 U,S8. 164 {19723, where it invalidated a
state statute that discriminated against illegitimate childrern, Udﬁﬁ““i
penslizing 8 ¢hlld is an Iimpermissible mesns of. attempting to
affect the parent's conduct:

[Iimposing disablilities on the illegitimate ohild s
contrary to the basic concept of our system that legal
burdens should bear some relationghip to individual
responsibility or wrongdolng, Obviously, no c¢child is
respongible for his birth and penalizing the 1llegitimate
child is an ineffectyal -- a¢ well as an uniust ~- way of
deterring the parent. Courts are powerless to prevent
the gsoclial opprobrium suffered by these hapless children,
but the Equal Protection Clause does enable us to strlke
down discriminatory laws relating to status of birth

wherg -~ as in thig case -~ the <classification is
justified by nd legitimate state interest, compelling or
ptherwise,

Id, at 175~76. gf., Plylar v, Poe, 457 U.S. 202 (1982)
{invalidating state's denial of public education benefits to
undacumented allen children under higher standard than ordinary
rational review; Supreme Court acknowledged “gpecieal constitutional
gsensitivity” of case, due Lo the state’s penalization of innocent
minors and the importance of the public benefits in gquestion).
similarly, cltizen children living in homes with undocumented
aliens are neither responsible for nor able Lo contrpl the allen
status of their pareats or sgiblings. In iight of the
constitutional standards veviewed here, punishing the ianogent’
citizen children or siblings of undocumented aliens seems an
lmpermissible means to effectuate Congress’ s legitimate interest in
deterring undocumented allens from entering this country,

a—

4

Section 412 of the 'bill permlits stateg to wélabliah
eligibility standards for certain categories of allens seeking
sEate weifare benefits. section 427 of the bill authorizes stateg
te  spply so-cailed ~income deeming” rules to restrict the
eligibility of otherwise qualified aliene. Under such rules, the

income of an alien’s “sponsor” would be sttributed to the alien {or
" purposes of determinipg eligibility tor stat engflt B
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To_the extent these provisions allow states to discriminste
againgt alleng, they raise congtitutional concerne.  Although
Congress enjoys brpoad authority to classify on the basis of
alienage and to limit the e¢ligibility of aliens for benefits ynd
federal programs, Mpkhe Disz, 420 U.S5. 67 (19768}, the states
are constrained siqnlfzgantlu by the Equal Protection Claugein
thﬁlr treatment of legal aliens, State denial of welfare benefits
to Tegal aliens is subject to strict gerutiny, a standard that; as
we &av& already noted, 1is axmecdin?ly dif"iﬁalt to s&tisfy. Gransm
L Hichardson, 403 U.8. 365 (197 VL HeEN-4n
iu.8. 1, ? (1677} ({state class;fieatign basaﬁ upan al'enage
invalidated under strict scrutiny}.

?hgﬁgggggiggw%g}sea whether congressional suthorization would
pe syfficient to 1mmiiRize & staty [rom guch an equal protection
ahallengeMmﬁgéggggmmﬂ§g9§f& Ehat It would nobl: i Graham, the
SUBTAME COUTL waz faced with Ehe argument that a state's duratlonal
regldency requirement for aliens was In fact authorized by fe&eral
statute. The Court declined to read the gtatute in guestion "so ag
to authorize discriminatory treatment of aliens at the option of

the States,” . in order to aveoid the “"serious constitutional
guestions” that would othervise be presented:

Although the Federal Government adwmittedly has broad
constitutional power to determine what aliens shall be r@ﬁr
admitted to the United States, the perlod they wmay il —,
remain, and the terms and conditions of thelir e ,
naturalization, Congregss does not have the ver to Ll
authorize the individual States (¢ violate the Equalj
Protection Clause.

403 0.8, at 382 {citing 394 U.8. 518, 641

{1869)}.

The fact that' Grahap involved state resirictions on alien
eligibility for federsl welfare benefits rather than ghate welfare
benafits does not, we hellieve, alter the Egual Proteciion analyeis
applicable to such restrictions. Graham made clear that strict
goerutiny should be applied to such c¢lagegifications because
“falliens as a class are & prime example of g ‘discrete and
Insular minority for whom such heightened jﬁdicial soliaitudﬁ is
pppropriate.” 403 U.8. at 372 (citing b ates arnle
Prodycts Co., 304 U.S. 144, 152-153, n.4 119331;‘




