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K.B. 3507, Personal Responsibility and Work July'). 1996 
Opportunity Act of 1996 and Medicaid 
Restructuring Act of 1996 

To F.... 

Andrew FOis Randolph Mosg 
Assistant Attorney General Deputy ASSistant 
Office of Legislative Affair~ Attorney General 

Office of Legal Counsel 

Attention: Greg Jones 

YOu have asked us fot" our views as advisory unit on R.R. 3507, 
the Personal Responsibility and Work Opportunity Act of 1996 and 
Medicaid Re.tructurl,ng Act of 1996. As e"plalne" In fu<ther detail 
helow, we believe several of, the provisions in this bill raise 
constitutional concerns~ ~ 

Duratlonsl ResidencY Bequire!ftDto 

section 103 of the btll a_ods Part A of title IV of the 
Social Security Act (42 U.S.C. ~ 601 et seq.) to create a new 
sect10n 404 (e), 'Nhich would permit states to impose duration41 
residency requirements for the receipt of welfare benefitg~' 
SpeCifically. § 404(CI would allow II state to provide famll.1es that 
have lived in the state for less than 12 months with the level of 
benefits, if anYr that the famIlies ~ould have ~ecelved In their 
prior stlites of res1dence. Similarly, section 2003 of the bill 
creates a new Title XV of the soci"l secur!ty Act. whiCh would 
allow states to impose durational residency requirements in their 
Medicaid programs! new I 1502(b)(4) permit. II state to limit the 
duration and scope of Medicaid benefits Cor <esldent. who have 
lived in the state less than 180 days to those benefits the 
residents would have received in their states of priQr residence. 
S"e ~~l!Q new section 402Ia)(1)(B)(1) (requlrinq state plans to 
indicate whether the state intends to treat new state resl<1ents 
differently from other state residents, and if so, how). 

The Supreme Court bas held that a state impermissibly burdens 
the riqht to ,interstate trovel when it denles newcomers the ~same 
right to vital government benefits and privileges , ~ 8:S ore5 

enjoyed by other re6ident5~· Memorial HaSp. y. HariCQU8 county,

415 U.S. 250, 261 ~1914) (one-year residency requirement for free 

nonemergency medical care invalid as penalty on right to interstate I,' 

travel!: see also Sl:!!lIl1l:e Y. Tn9lllp"ort, 394 u.s. 61$ (1969) ..~ 

(invalidating one-year residency requlretllent for velfare benefits). "V" 4'. ,<l'

This is true even where the state acts, as it would he~e, pursuant '~~~, ~ 
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to congressional authorization~ ~~ Shapiro, 394 U.S. at 041. In 
a related l1ne of cases, the Supreme COurt has used a different 
tstlons1e to come to the same conclusion. holding that distinctions 
based on length of residence violate the Equal Protection clause 
under rational basiS review. ~, ~, igbel v. W!lliams, 457 U.S. 
55 (1982) (state lacks rational and permissible Interest in 
granting- incrementally hIgher oi~ revenue divldend payments to 
residents Of longer duration)~' 

Recent lower court cases have invalidated laws that~ like \ 
those contemplated by the bill, limit new residents to the level of 
benefits they received In their prior states. lim!. Mitchell v, 
~tef'eo, 504 N.W.2d 198 (Minn. 1993), 9ft.t. 4en1ed, 114 5. Ct. 90~ 
(1994), Aumick y, aane, 612 N.Y.5.~d 766 (1994); Green v. Anderson, 
811 F. Supp. 516 (E.D. cal. 1993), aft'd, 26 F.3d 95 (9th Clr. 
1994), v~cateQ on g(Qcedural qrounds, 115 S. Ct. 1059 (1995). ~\ 
Ii.eJI. Jones v, !lllwoulslll C9\llltll' 485 N.W.2d 21 (Wis. 1992). The 
argument that such laws might be described as "neutral" with 
respect to travel, insofar as they provide equivalent benefits to 
those avaIlable 1n the state of prior residence, was rejected by ( 
those courts.. Hit.ebell, 504 ~.w.2d at 201-202; Aumick, 612 r 
N.Y.S.2d at 772-131 Green, 811 ~. Supp. at 521. As noted in GretD/ ~V' 
811 F. Supp. 521, because the cost or Hvlng dlff"r~ between)",,< ,,
states, such laws might not always provide new t'8sidents with 1V'"~ 
benefits equal to those previously received In any meaningful rJ'? 
sense. More fundamentally 1 however, two-tiered benefits systems
disadvantage new state resldents relative to older state resIdents: 

(U}nder the cases the relevant comparison 1s not between 
recent resldent!' of the State of california 'snd tesidents 
of other states. . .• It 19 because the measure treats J 
recent reSidents of ClIlifornla different than other 
California residents# and involves t.he basic necessities M~ t.\.o 
of life, that It places a penalty On migration. '9<M>"-. 

~ Under existinq case law r this is the dispositive comparison,
because it reveals -dlscrlminat{ion) only against those who have 
recently exercised the right to travel.' li§.Il. ZlOl\!IU, 4~7 U.S. at 5S "'1lJ. il 
n.S, nil also lIemori"l, H"~Ii'UaL 415 U.S. at .61 ("right of tA.c1" 

'\'" rl; tL.. 
1 The maJoriey opinion in ZObel asserted that the right to ",,~.....k 

travel was grounded in the Bqual Protection Clause: -In reality~ 
right to cravel analysis refers to little more than a particular
application of equa~ protection analysie. Right to travel cases 
have examined, in equal protection terms. st",te distinctions 
between newcomere and longer ~erm residenta." 457 U.S. at 60 D.G. 
In her concurring opinion. JUBtiCQ OIConnor argued that the right 
predated tbe Constitution and was preserved by the Privi1egea ~nd 
Immunities Clause of Article ~V. Justice B~ennan suggested the 
right might derive ~rom the Commerce Clause or the PrivilegeD and 
Immunities Clause of the Fourteenth Amenam6nt. 
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interstate travel must be seen as insuring new residents the sa~ 
right to vital government benefit. and privileges in the state to 
which they migrate as are enjoyed by other resld8nts~)~ 

Accordingly, under this line of authori ty, the d"rat lonal 
residency requirement of H.R. 3507 can be sustained only 1f 
narrowly tailored to serve a compelling governmental interest~ a 
burden that Is extpemely dlf£ieult to satisfy: ~ Sha~, 394 
U.S at 627-636 (rejecting variety of budgetary and administrative 
interests as impermissible or non-compelllnq)~ 

~al pC ,Eggd Stamp.leneflts to Cltiaeg ghildrep of Ugqyalifled 
Aliena 

Section 1044 of the bill amends section 11 of the Food Stamp
Act of 1977 to add a new subsection 1l(e)(2)t8)(v), which would 
r~~ire states to ensure that all ~mbe~s of a hgusebold receiving
food stamp assistance ~are eIther u.s. citizens or ge[msnent 
f.!sident alien~_. Specifically, this provision woulCl require anyone 
applying for food stamps, for herself or on behalf of a minor 
child, to certify that all members of the household are citizens or 
legal resident aliens. ct'iiPractIiii:::l thU pnwlsl!m would opera);", 
to~eny the U.S.-born chtldiin O~lliea with undocumented alien 
",-.iim;ers certain f'oi'jd stamp ooneflts fot' Whi:l:;/fie~-m{!t otherwiSe 
be alIgr6Ie1rtfielr paren~s or slb*lnllO _ .. [ellOt ...YndocumentlRl 
aliens. 

Althqygh COngre•• enjoys SUbstantial aut.bodty ~ ;tt~~fr 01) 1)...,,-.
the baSTS'of al1ena~ and, s ecifically, to liml~ t1 it ,~ .•~ ~~ 
oC-alIens for bener! rams i.rul Hath~ VII tliaz, VV"'-l~ru... 
4~U.S. 76), that authotit" ends once Citizenship is·~ "",';. 
attained.. ~ S"hneilJer y. Husk, 37'1 O.S. 163, 166 (1964)"., ,\.0.' 
(Congress' broad discretion tD impose condltl()ns precedent to entry ll'" 
and naturalh:a:tlon ex-pires ,once an individual ,attAins citi7;:enshlp
by naturalization: nThe simple power of the national Legislature,
Is to prescribe a uniform rule of naturalization, and the exercise 
of this power exhausts it, so fat as respects the Individual." 
(citing Qsborn v. Bank of United S~/ltAA' 22 U.S. (9 WheJ!lt.' 738, 
627 (1824)1). The Constitution guarantees that every person born 
in the United States becomes a citiaen of this country, regardless
of hIs or her parentage. U.S* Const. amend. XIV, cl. 1J see also 
United States v. Wong Kim Ark, 169 U.S. 649, 693 (1898)
(citizenship clsuse Maffirms the ancient and fundamental rule of 
citizenship by birth within the terrltorY")1 Rage" y. Bellel, 401 
O.S. 815, 629-30 (1971); 14 Cp. Atty. Gen. 15~, 155 (1872) ("As a 
general rule, a person born in this country, though of allen 
parents who have never been naturalized, is, under o~r law, deemed 
a c1 tizen of the Unl ted States by reas;on of the place of his 
bitth#). This preoious right of citizenship, once acquired, cannot 
be "sh1fted, canceled, or d1luted at the will of the Federal 
Government, the states, or any other governmental unit," AfCQylm 

3 M! Iv"" I.,.~ ;W(~vJ. 
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y. 8uS!, 367 U.S. 253, 262 (1967). \A fll,. tIIMA. H,,; ""1 6i1<M:/ 

of their 

ancestry. 
u.s. 

403 u.s. 
~lassification~ based 

~~~~~~~~~~~S~U~C~hE~a~S~~f~~~~in § 1l(e)(2)(B (V)
Such clear in Qyama v. 

33'1. {] ~ S ~ ( 194 t I1dat&d a state lew' 'fl.Jl WM 
the ability of citizen chIldren of al1en parents to own JOI. dal')\'~

CO'1c]cudlng that discrimination between "Itl~ens on the b"sis -:1~lt Iair
raeial descent is justifiable under "only the most 1:V~1IV;:.....r, 

exceptional circumstances," 334 U.S. at 646. the Court applied a 
strict scrutiny standard of review to classifications based upon 

S~~ al~2 MassashusettG Bd. oC Retirement v. Murglg. 427 
307, 312 and n.4 (1976) (Including ancestry as a suspect 

classification requirln9 strict :H::rutiny); G,,'Abam y" Richardson, 
36S. 372 and n.S Cl97~1 (citing Q¥amQ for proposition that 

on nationality ~re -inherently suspect and 
subject to clOSe judicial scrutiny"). 

In the context of public assistance benefIts, lower federal(\ 
courts and state courts have applied strict scrutiny to reject
legislative schemes which operate to deny benefit. to the citl~en 
children of ineligible aliens. ~ fuentes V. KbltQ, 709 F. Supp.
1026. 1030 (0. Kan. 1989) (confirming that state policy of denying 
food stomps and medical bene! 1ts to ,,1 t be" children of /tv.!L,1t
undocumented aliens violated the Equal protection Clause J: I k 
Inte!J!lQUDtain Health care, Inc. v. BOIIl:d of !::gmmlssiPnf![ILQf Bllltru:. ,....~ 
Count~. 707 P.4d 1051. 1054 (Idaho 1965) (Donaldson. C.J •• KAM vv 
specially concurring) (same: denial of medical Indlgency benefits) I ...w\. 7" 
Di.1I:C!13 V", WOOdS. 619 P.2d 458 (Cal. 19B4) (same; AFDC benefits), ~r1,.
£L. I.ew!. V. Grlnkllr, 965 F.2d 1206, 1217 (.d Clr. 1992) (noting ~ !lam'!? 
that "'serious equal protection quest1ons" vould be raised if . 
federal statute were construed to deny auto~atlc eligibility for 
Medicaid benefits to cltlaen Children of Illegal aliena). As the 
California Supreme Court pointed out in n§t,eS, citizen Children of 
undocumented aliens "constitute a discrete minority" and "are 
Classified on the bllsis of IOn immutable trait -- they cannot 
forsake their birth Into an undocumented family." 679 p.2il at 473. 
Citing a lO~9 line of Supreme Court cases, including Oyama, which 
impose sttict serutlnv for Cl.assifications bQsed upon national 
origin or ancestry, the California COurt concluded that strict 
scrutiny was warr8nt&d~ ~ cgmpa~e Lyng y, International union, 
~ted Autompblle. Aero§pac~, i agricultural Imp)em~Dt WOrkers of 
America. 485 u.s. 360. 370 (provision denying fooa stamp benefits 
to households in which one member 1s on strike dId not -affect with 
particularity any protected class,· and was therefore reviewed, and 
upheld, under rational basis standard). 
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the compelling Interest requirement could b<! satisfied In this 
context, as no court faced with a similar claggi£icatlon has found 
any proposed state justification sufficient under this standard. 
See. e~~~ Qarces, 679 P.2d at 473-74; Fyentes, 10P F. Supp. at 
1030. 

rndeed, even under a more lenient standard, this 
classification would be unlikely to survive constitutional 
scrut iny ~ As the Sltpremr: Court expla ined In weber y. Aetna]~, 
Casualr_y & Surety CO rf 406 iJ.S. 164 (1972)t where it inVAlidated a ~ 
state liitatute that c:11scriminated against ille9ittmate children, ~ 
penali21ng a child is an hnpernlssible means of. attempting to . 
atfect the parent's conduct: 

I I Imposing dISabilities on the 111"gi timate ohild Is 

contrary to the basic concept of our system that legal 

burdens ShQuld bear sOlI'Ie relationship to individual 

responslhillty .or wrongdoing. Obviously. no child is 

responsible for his birth and penallzlnq the illegitimate 

child is an ineffectual -- as well as an unjust -- way of 

deterring the parent& Courts are powerless to prevent 

the social opprobrium suffered by' these hapless chIldren, 

but the Equal Protection Clause does enable us to st~lke 

down discrim.inatory laws ralat\ng to status of birth 

where -- .QS in this ease -- the classification is 

justified by no legitimate state interest, compelling or 

otherwis.e. 


~ at 175-76. ~ Plyl~r V. Doe, 457 U.S. 202 (1982)
(invalidating state's denial of public aducatlon benefits to 
undocumented alien children under higher standard than ordinary
rational review; Supreme Court Q;cknowledged "speoclal constitutional 
sensltiv1tyff ot case, due to the state's penalization of innocent 
minors and the importance of the public: benefits in question). 
Similarly, citizen children l1vinq In homes with undocumentedl 
aliens a~e neith~r re$ponsible for nor able to control the allen 
status of their. parents or siblings. In light of thei 
constitutional standar(is reviewed here, punlsll!ng the innocent 
citizen children or siblings of undocumented aliens seems an 
Impermissible means to effectuate Congress's legitimate interest In 
deterring undooumented alIens from entering this country. __ 

.»
State Authority to Limit S110ibiljty of Noocitizens 

Section 412 of the bill perlblh states to ~~blleh 
restrict the 

the 

5 
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To the axtent these rovisions allow states t 1 te 

against aliens. he enG. Although 
Congress enjoys" hlfoad authority to classify on the basis of 
a11enage and to l1mit the eligibility of aliens 'or benefits r 
Cederal programs, Hathex= v. Pial, 426 U.S. 67 (1976). the ate 
are constrained slgl'!iflcantly by the Equal pro cion Clau n 
tfielrt:r~ent of l"gal.~tate denial ot welfare benefits 
t~gal ali~.!'s is sub eet to strict setutin , a standard that, as 
we have already noted. '5 exeee ng y flcult to satiefy. Grabam 
It. Bir;;bimlson. 403 u.s. 365 (1971); liL. NYQuist y. Hsucle!, 431 
U.S. 1, 1 (1977) (state classification based upon a1 anage 
invalidated under strict scrutiny). . 

The gu~stlon arises whether £Qngressional authorization wOl~d 
l>e sufficient to lmll.mlT.e a state from sucli an e ill on 
cha (tnge. s: eS 5 -at"_· : ut GJ::ahgm, the 
suprllHne Cour _ was aoe w e a:rgument that a state's durational 
residency requirement for aliens was in fact authorized by federal 
statute~ The Court declined to read the statute in question "'90 aa 
to authorize dIscrimInatory treatment of aliens at the option of 
the States, '" . 1n Qrder to avo1d t.he "serious constitutiQnal 
questions- that would otherwise be presented: 

Although the Federal Government admittedly has broad '\;i. oA \)1 

constitutional power eo determine what aliens shall be Vl" f~ 
admitted to the United States, trte period they may .......",_

remain, and the terms and conditione of the1r ~ ?' 
natural izstion, Conqress does not: have the power to \AU,r 
authorize the individual States to vlolate the Equal J 
Protection Claus&. 

403 O.S. at 382 (oiting ShallAr!} v. ThompBOD' 394 O.S. 618. 641 
(1969». 

Th@ fact that! Graham involved state rp.strictlons on alien 
e1iglblll ty for fc<!!lt!l.l welfare benef1 ts father than still&. ".,lfare 
benefits does not, we believe, alter the Equal Protection analysiS 
applicable to such restcictlons. Graham made clear that strlct~ 
scrutiny should be applied to such classifications because 
- [a]liens as a class lire a prime example of a •discrete and 
Insulat f ~inority for whom such heightened judicial solicitude is 
appropriate." 403 U.S. at 372 (citing Ynited Statu v, earolene 
Pr9<lupts Cq., 304 U.S. 144, 152-153, n.4 (1938) j. 


