
Record Type: Record 

To: Bruca N, Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc; Cvnth!'1 A, Rice/OPD/EOP, Laura EmmettfWHOjEOP 
Subject: TANF feg fingerprinling issua 

FYI, we have made remarkably little progress on thiS issue, and it may end up getting elevated, 
Just to remind you, this is the issue W'10ra HHS wants to count tingero'int'ng, drug testing, and 
whole grant sanctions as eligibility decreases, and give states that initiate use of these tools a 
smaller caseload reduction credit, 

HHS has severnl arguments, 
• First, the iaw Si>Ys L'l,fj~ eLgibilitv decreases flust be I",r.tor;;ti ou1 01 the credit. and Inf:V say 

fingerpriming was €xpFci:ly identified as e condition of eligibility in AFDC, Therefore, th-ey 
argue that it's hard to say it's not an eligibility change for this plirpose, We are working on thIS 
Question. 

• Second, they concede that some of the to-20% caseload reduCtion that results from 
fingerprinting does reflect rooring out fraud, but they argue that much of it is simply an extra 
administrative hurcle the: causes many people to fall by the ways;ce. Also, Ema Parker argues 
against uS on. this,' making the argument that many poor people are generally ~fightened of 
fingerprinting and other police-like actions, 

• Finally, they argue jas we do on other issues) that we are just talking about the caseJoad 
reduction credit here. States are still free to fingerprint, and they will benefit in other ways if 
they do £. with money saved, and with a smaller base of people to whom the work participation 
rates are flDn!ied, 


We are assuming we should contil1ue 10 carry the standard into batt:e on this one. 




Diversion to Separate State Programs 

to Avoid Work Participation Rates and ~hild SupP()I:1 Requirements 


. Jssue 

Statc.~ can currently divert cases into separate State programs in order to avoid work 
participation requirements and Federal child support collections. The proposal under discussion 
would require a State (0 prove it had nOI diverted participants, as a condition of gaining penalty 
relief. HHS has agreed to condition the reasonable cause penalty exception and degree of non­
compliance penalty reductions on Slates nm diverting cases to avoid work participation 
requirements, 

EOP Position: 

Under the current proposed rule. states will have an inccntive to move hard-tn-employ 
. individuals from TANF, which is subject to tough work participation rales, to separate state 
programs where such work rates don't apply, undermining our efforts lO turn welfare into a 
work-based system. To discourage such diversion, States should not be permitted to enter il1lo a 
corrective compliance plan or to receive a reduction in penally after failing to correct a violation 
unfess they prove thc)' have not diverted cases for the purpose of avoiding the work participation 
rates. TIiesc restrictions must apply to aU 14 penalties, not simply the work participation rate 
penalty, because a State that successfUlly divelts hard-to-employ cases will be able to meet the 
TANF work participation rates and will have no need for penalty relief in that area. In addition, 
HHS should withhold all fonns ofpenalty relieffrorn States that divert families in ordeno prevent 
the federal child support collections. The net Federal share ofchild support collections in 
FYI998 is estimated at $1.047 billion, which States could avoid giving back to O,e Federal 
govenunent by diverting cases \\'ith child support collections to separate State programs. 

HHS Position 

As mentioned above, HHS supports the strict enforcement of the TANF penalty mechanisms HInt 
are directly related to work participation rates - denymg reasonable cause for work penalty, 
collecting all the data HHS can, and monitoring for abuse to see if additional remedies need to be 
pursued, consistent with the murually agreed upon January HHS guidance. In addition, HHS 
would hold States accountable through the use of the high performance bonus (0 reward States 
fOf getting recipients into work and use of the bully pulpit to publicize State actions ifthey abuse 
their flexibility, HHS will also consider future legislative Of administrative remedies if abuse is 
widespread, HHS maintains that any further leveraging Qfthe penalty relief provisions would be 
viewed by Congress and the Governors as overreaching and lUlduly prescriptive; is subject to legal 
and political challenge; and wOltld severely damage their relationship with the States which is 
critical to the success ofwelfare refonu. 



Treatment of State Waivers 

The TANP law allows States to continue to operate waiver provisions that are "inconsistent" with 
D\NF, The issues at hand are l)what is the scope ofwa1ver policies that can be continued~-and 
2) whether we can aJld should deny bonuses and certain penalty rehefto states that continue 10 
operate waivers that differ from TANF work requirements and time limits. 

EOP Position: , 

TIle current proposed rule allows States to continue prior law policies that were not specifically 
(;overed under a waiver (e.g., unlimited vocational education and college attendance or more than 
6 weeks a year ofjob search) which stretches the meaning of the statute and lmdenllines the new 
law's strict work focus. Moreover, the regulation allows states to expand waivers beyond the 
geogmpruc area in effect (I.e., implemented) on date ofenactment 

While the statute requires us to preserve the right for states to continue waivers with less stringent 
work rules and time limits, we do not need to reward those that do so. Thus, we believe that 
States that do not comply ViTith TAN!? rules regarding work requirements or time limits because 
they continue inconsistent waivers should not be eligible for the bonuses and rewards established 
under the new law, including the high perfonnance bonus, the caselood reduction credit. {( 
reasonable cause pen?Jty exception, a corrective compliance plan, or a reduced penalty for any of 
tlie violations established in the law. States should not be able to continue program features that 
were not spedfically covered under a waiver, such as unlimited vocational education, college 
attendance, or more than 6 weeks a year ofjob searck In addition., states should not be able to 
expand waivers beyond the geographic area in effect (i.e., unplemented) on date of enacunenL 

HH S Position 

The current proposed rule provides a tight interpretation of the walver inconsistency language 
that protects against widespread avoidance ofUle TANF provisions, Taken as a whole, the BOP 
recommended provisions appear to thwart Congressional intent in providing States \vi11) the 
opportunity to continue operating waivers. Such an approach is difficult to explain in light of the 
Administration's. prior support of these waiver projects and claims ofsuccess. Denying a high 
performance bonus also would punish the very States whose waivers are most innovative and 
efiective., undermine our effofts to shift the focus to outcomes, and severely damage a strong 
working relationship we have developed with the States. Further, denial of caseload reduction 
credits and the opportunity to enter into corrective compliance plans may not legally sustainable. 
Given the limited and indirect regulatory authority, we should exercise some restraint in 
penalizing States that elect an option available to them under the law. 



" 
ii Deny Relief from Penalties to States that Work Penalty Other I'cnaltle. (13) 
, Divert Hard-t ... Employ Families froln 
" TANF to Avoid Work Participation 

Requirements 

L Set penalty based on "degree of Agreed No Agreement 
non~comp1ianced (option exists for 

: two penalties: work and one other)" 
,~""" 
, 2. Reasonable cause penalty exception Agreed No Agreement 

I: 3. Corrective compliance plnn 
, 

No Agreement No Agreement 
1 (penalty postponed during plan), -.. 

4. Reduce penalty (impose "some or : No Agreement No Agreement 

1 

all") after state fail, to correct 
violation., 

: Federal Collection of Child SUI.port 

L Set penalty based on "degree of 
1 non-compliance" (option exists for 
: two penalties: work and one other) 

2. Reasonable cause penalty exception 

3. 	Corrective compliance plan 

(penalty postponed durinSl'lan) 


4. 	 Reduce penalty (impose "some or 
rut") after state fails to correct 
violation. 

Work Penalty Other Penalties (13) I Deny Rclieffrom Penalties to States that 
: Divert Families from T ANF to AvoId. , 

No Agreement. 

No AW'eement 

No Agreement 

, 
,, , No Agreement 

I 

I 
II 
,No Agreement " 

I 
I 

No Agreement I , 
No Agreement 

No Agreement 

Ii , 



Deny Relieffrom Penalties to States that Divert Hard-to-Employ Families fram TANF 
to Avoid Work Participation Requirements 

MOE 

8, Substantial Noncompliance with Child Support 

9. Failure to with Time Limit 

i 10. Failure to Maintain 100% MOE if 
: Received 

, 11. Failure to Maintain Assistance to Parents who 
Can't Get Chfld Care for Child under Six and 

12, Failure to Additional State Funds to 

Penalty Set Based Reasonable Corrective eanu 
on Degree Cause Cqmpliance Reduced .. 
ofNon~ Exception Plan Aller Plan 
Compliance Does Not 

Correcl 

l. Misuse of TANF funds 

: 2. Failure to 

Rates 

4. Failure to Partidpate in Income and Eligibility 

S. Failure to Individuals !{,rCooperatc with 

Child 


6. Failure Fooeral Loan 

14. Failure to S<mction frtdividuals who Rd'use to 



Deny Relieffrom Penalties to States that Divert Families from TANF 
to Avoid Federal Collection of Child Support 

Penalty 

1. Misuse of TAN£< funds 

2. Failure to Submit 

), Failure to Meet Rates 

4. Failure to Participate in blcome and Eligibility 

5. Failure to Require Individuals to Cooperate with 
Rules 

6, Failure to Federal Loan 

7, Failure to meet 

8, Substantial Noncompliance with Child Support 

: 9. FaJlure to with Time Limit 

10, Pailure to Maintain 100% MOE if 
Funds 

11. Fallure to Mainlain Assistance to ParenLs .....ho 
Can't Get Child Care for Child under Six and 

12. Failure to Expend Additional State Fund~ to 

13, Failure to meet TANF MOE ifget DOL 

14. Failure lo Sanction Individuals who Refuse to 
Wortc 

Set Based 
on Degree' 
ofNon­
Compliance 

Reasonable 
Cause 
Exception 

Corrective 
Complirulce 
Plan 

be 
Reduced 
Afler Plan 
Does 1\ot 
Correct 
Violation 



"TANF PENALTY STRUClURE 
14 Penalties in Statute 

in shaded boxes are 

1 , Misuse of T ANF funds 

2. Failure to Submit Repon 

3. Failure to Meet Participation 
Rmes 

4. Failure to Participate in 
Income and Eligibility 
Verification 

5. Failure to R«Iuire lndividuals 
VJ Cooperate with Child Support 

8, Substantial Noncompliance 
with Child Support 

9, FroJUfC to Comply with Time 
Limit 

11. Failure to Maintain 
Assistance to Parents who Can't 
Oet Child Care for Child under 

14, Failure to Sanction 
Individuals who Refuse to 

Steps to Levying Penalty 
Step # I: Establish penalty 
• 	 Secretary levies penalty]1' she detennines a violation has occurred. 
• 	 For 12 of the 14 penalties, the amount 15 listed in the statute. 
• 	 For two penalties ~- for failure to meet the work participation rates and failure to maintllin assistance 

to parents \¥lth children under age six who can't work because they can't find child care ~- dIe statute 
says thot the penalty shall be based on "degree ofnon-compliance!' (In the provoscd reg, we are 
establishing a sliding scale defining "degree ofnon-compliance" for purposes oftlle work penalty.) 

Step #2;J::onsider Reasonable Cause 
• 	 [fthe Secretary detennines that a state had reasQnable caus~ she will waive the penalty. 
• 	 The reg establishes that having fuiled the work and time limits due to granting good cause domestic 

violence waivers is a reasonable cause. Also allowed are natural disasters; incorrect fannal federal 
guidance; and isolated, non-recurring problems ofminirnal impact. 

Step #~: Enter into Cowenv. ComDhl!1!ce Plan 
• 	 The Secretary must allow state opportunity to entcr into a corrective compliance plan and will nat 

impose the penalty while such a plan is in effect. By statute, certain types ofviolations (all financinl) 
are not eligible for a corrective compliance plan. 

Step #4: Once Correctiv.e...Corrmliance Plan is..CofPpleted. Secretary Can Reduce Penalty 
• 	 The Secretary will not impose the penalty if the state corrects the violation. 
• 	 ifa state does not correct the violation during Its corrective compliance plan, the!l the SecretaI')' shaH 

assess "some or all" ofllie penalty. The regulation allows the Secretary to not impose a penalty if tile 
state m.de substantial progress, defined for the work penalty as having closed half tile gap between 
actual and required rate. 



Scope ofWaivers 

Type of Policy 

1. Can continue specific waiver m-anted ifnew law is "inconsistentH 

~Can continue prior law policy for which waiver not specifically gr'.mted (e.g., 
I unlimited vocational education., college, more than 6 weeks a year job search] /1. 

, 3, Can continue to operate waiver in geographic area no larger than originally \ 
authorized. 

4. Can continue to operate waiver in geographic area no larger than "in effect" or 
...!ffi2!emente~ on date ofenactment 

Agreed 
, 

I, 

, 

I 

Avai]nbility ofTANF Bonuses and Rewards to States Continuing II Inconsistent" Waivers 

I Type ofPOUCym ," 

,,~r~D~EE~li~~'~lbw~fu~r~ru~'~h~I~~rrn~6~rrn~~~~~b~o~n~us~________________________-+_____'____~~" 
i 2, Eligiule for caseload reduction credit 

"',. 



Availability ofPenalty Reliefto States Continuing "Inconsistent" Waivers 

Penalty 

1. ofTANF funds 

2. Failure to Submit 

3. Failure to Meet i' 

4. Failure (.o Participate in Income and Eligibility 

R",uud,di" ,iidu"I, to Cooperate with 

Federa! Loan 

8, Substantial Noncompliance wiil) Child Suppon 

to I Time Limit 

10, Failure to Maintain 100% MOE if 

II, Failure to Maintain AssiSUince to PaJ'ents who 
Can't Get Child Care for Child under Six and 

12, Failure to Additional State Funds to 

13, Failure to meet TA>'''F MOE if get DOL 

14. Failure to Sanction individuals who Refuse to 

Set Based Reasonable 
on Degree Cause 
of Non- Exception 
Compliance 

Corrective Can be 
Compliance Reduced 
Ph'll After Plan 

Does Not 
Correct 

to that 
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Record Type: Record 

To: Laura EmmettfWHOfEOP 

cc: 

Subject: tor 5:30 meeting; j should have sent to you too 


~.w.~·_·_~~________ fOlwurdud by Diana Fortunru'CPO:EO? on 111' 0/97 04:45 PM ••n.·~·······___________ .. 

Record Type: Record 

To; Bruce N. ReedIOPO/EOP, Elena Kagan/OPDtEOP 

cc: Cynthia A. Aice!OPDJEOP 
Subject: Waiver info; expiration dates are in parentheses 

I. The following states used delinitions of work or hours of work in their waivers that did 
not require waivers of prior law, but would qualify as inconsistencies under HHS's 
proposed reg and therefore could continue: 

Connecticut (2003) Delaware (2002) 
Hawaii (2004-2005) Massacbusetl' (2005) 
Minnesota (2001 - 2002) Missouri (2000) 
Nebraska (2002) New Hampshire (2001-2002) 
North Dakota (2003) South Carolina (2003 - 2004) 
South Dakota (1999) Tennessee (2007 - 2008) 
Texas (2002) Utah (2000) 
Vermont (200l) 

HIlS says the list above is probably incomplete, and it may also include: 
Virginia, Indiana, Iowa, Illinios, and maybe Oregon and Michigan 

II. The following states have time limits that could continue because they are inconsistent 

with current law: 

Arizona (2002) Connecticut (2003) 

Delaware (2002) Florida (200 I) 

Hawaii (2004 - 2005) Illinois (2000) 

Indiana (2002) Iowa (1998) 

Louisiana (2002) Nebraska (2002) 




North Carolina (2001 - 2002) Ohio (2001) 

Oregon (2002) South Carolina (2003-2004) 

Tennessee (2007-2008) Texas (2002) 

Virginia (2003) Wisconsin (2006) 




Caseload Reduction Credit 

Section 271.42 Wbicb reductions count in determining the C!lselQad reduction [actor? 

(a) Each State's eslimate must factor out any caseload decreases due to Federal requirements or 
State changes sinoe FY 1995 !hat .trect an individual's eligibility for assistance. These include: 

(I) Changes in eligibility rules !hat directly affect a family's eligibility for benefits (e.g., more 
stringent income and resource limitations or lime limits); and 

(2) Proeedural changes !hat have the etIect on-' -tl-delaying or denying eligibility (e,r, .- ..~ , ') ," , , 

h~cVc RJ'crG"",N uiI<YfI1'ii&-5:" , 
te need n able f " 0 enforce 

exis li "bili c 'teria e. , tin ther verific .on techni ues . " ine exlin- ' .... 

Thus. we propose to give States credit for caseload reductions except when those caseload 
reductions arise from two kinds of changes in eligibility: (1) changes in eligIbility rules that 
directly .ffect a family's eligibility for benefits (e,g,. more stringent income and resource 
limitations oitiIDe limits); or (2) changes in procedural conditions ofeligiblity that also have a 
direct (IJld significant effect on caseloads by delaying Qr denying eligrbility (e,g" d.".,."clttfttio!! 
reqttiremeftls !hat creole exlrll oo.!eeles or delay receipt "r""""HIs), 

Under this approach, we would not give States credit for caseload reductions due to new 
procedural requirements where such requirements SOlVed simply as an obstacle that had the etrect 

,') ofkeeping eligible families from seeking or receiving assistance. We would allow States to get 
.~ case10ad reduction credit wherdJEey ~.show (through acrnal case ~tudies, sampling. or other 
~ reliable techniques) th~new procedural requirements (such as fingerprinting or other verification 
,.;! techniques) ~ resulte'd in the identification of fantilles that were ineligible under existing 

'I " ' ~i;.. eli~-IDle.;@he deteiience"ofsuch families from applying for benefits, Inmtihng tru;, 
i~ I ~tm.clion; States eetl:kl report the aetuel f'ltlmber efeMc:s ideftliGed e:s frtmdttlefttly seeki:ng 

'- benefits or they (owe use ft SMnple to dete!mine what pereenmge ofea;,es were dctefTed bcetttt'tc 
they were ~le (8ftd not aeet:tretel,.- reponing their elreumstftnees). Unless 1\ Gmte provided 
aoctl!"6eftk:d e-J'itief'lee thftt e8:'J;eg were diverted &em-the relt\ due -to fffltid or misfCporting, we 
""et!ltl exeIude all eose. diverted &om Ifte roll> by preece",," requirement. &om the Slote', 
eticlettd rOOt:tet16n: eredtt.· 

Through this policy approach, we arc seeking to achieve the balance identified by Congress: that a 
Slate should receive credit for moving families otrwelfure, including by detecting and preventing 
fraud, but should not be able to avoid its accountability for work as a result of any changes !hat 
restrict program eligibility, ,." 

mailto:eli~-IDle.;@he


Issues 

V- 1. Penalty; Diversion to Separate State Programs - To discourage states from diverting 
. -,.. families from TANF to state programs in order to avoid work penalties or avoid sharing child1 support collections with the fedem! government, add these provisIOns to the proposed regulation.

0 
~	 a) In order to enter into corrective compliance plan for any violation or to receive a 

reduction in penalties after failing to correct a violation, a state must prove that it did not 
divert families t? a separate state program for the purpose ofavoiding work'participation 
rates. 

b) In order for a state to be eligible to receive a reasonable cause penalty exception, to 
enter into a corrective compliance plan, or to receive reduced penalties or a penalty based 
on degree ofnon-compliance, a state must prove that it did not divert families to a 
separate state program for purposes of preventing the federal collection ofchild support 

c) )ncl~de in the MOE da.ta report information on whether indiv1.durus sCIVed in the 
separate state program were on TANF witlrin the last six months and other infoITllation to 
help the Secretary deteITlline ifdiversion has <J<Curred.. 

2. Penalty; Tbreshold Level· States that achieve at least 90 percent (rather than 75 percent) of 
the required work participation rate shall be eligible for a reduced penally ba~eioll degree ofnon­
compliance. DoYl': 64.S"R 6p-h""'.) ~ (~ci" p€'l1~ 

3. Penalty; Corrective Co liance Plan ~ 

a) Reduce the amount of . s have t~corrective actions from 12 to 6 
months. 

b) Eliminate the option f, etary to reduce the penalty on a slate that has failed 10 
gh a correc compliance plan if a state expended more 

resources, made stantial progress, or encowltered circumstances Ulat could not have 
been anticipate 

4. Child Only Ca.e•• 

a) The Secretary will analyze data on a state's child'only cases to determine iftlw state hai 
rec1assified cases as child-only in order to avoid penalty for failure to meet the fiscal year 
work participation rate or for exceeding the 20% hardship exemption for the five year lime 
limit IfUle Secretary finds that the state has reclassified cases for this pU!Jlose, she will 
include the reclassified eases in the calculation ofthe state's work participation rate and 
hardship exemption. 

b) The regulation "oj]] identify which data elements will allow the Secretary to make this 
detennination. 



5. Domestic Vlolencti: - The Secretary shall not grant reasonable cau.se exceptions lo penalties to 
states that exempt more than 20 percent of their caseload from the.live year time limit due to the 
granting ofgood cause domestic violence waivers. $£a. , ~ 

6. Caseload Reduction Factor· 

a) Remove the provision tha oul<}furovide stales with a choice ofapplying the two 
parent case10ad reduction nul caselo~n ~ a oredit to the two parent 
work participation fa . 

b) Remove the provision ~woul~ states to exclude "based on nature ofbenefits 
provided" some or all f~ili~~'Ih-ttte separate ~tate program when comparing a given 
year's caselo~d to that fro~ 1995. 

. , k c) Fingerprinting, rn;;esting, and whole grant sanctions shall not be considered eligibility 
1(41' II~ changes that milkf~disregarded for PllIJlOses of calculating tlw caseload reduction 
-0~''':~4jtctor. This will be accomplished by listing etigtbility changes in Ihe regulation witllOUt 

7' I listing these items and making clear on Ihe Caseload Reduction Report form that Ihese 
, policies are not eligibility changes. 

*- 7, W~ajvers ~. 	 , 

10~	a) A state that continues a waiver inconsistent with PRWORA's time limits or work 

requirements shall not be eligible for a high performance bonus or a caseload reduction 

credit 


b) A state thateontinue, a waiver inconsistent with PRWORA's time limits or waIl< 
requirements shall not be eligibte to receive a reasonable cause penalty exception, to enter 
into a corrective compliance plan, or 10 receive reduced penalties or a penalty based on 
degree ofnon.-compliance. 

c) Prior law definitions ofwork activities may not be continued under waivers. 

d) Waivers that are inconsistent can only be continued in the same geographic areas as 
they were originally approved in the waiver iY:!Q were in effect on date ofenactment. 

,p 

e) In order to oontinue a'waiver m~o<. nt with PRWORA's time limits or work 
req~ements. the state must notify th in ~~_n~ tJ}etter signed by the. 
governor. . ~ 

f\e>J~ 8. Administrative Cost, -Include case management and eligibility determination in the
1; definition ofadministrative costs. . . 

~<; 
10126197 



Dgmt!stic Violence and the Five Year Time Iilmit 

Tentatively Agreed-to Deflnl1lon: 
A "good cause domestic violence waiver" is defined in § 270.30 as one that is: "granted 
appropriately based on need as determined by an individualized assessment; temporruy, for a 
period not to exceed six months [they can, however, be renewed]; and accompanied by. an 
appropriate services plan designed to provide safety and lead to work" 

Our Proposal: , 
The Secretary shall not grant reasonable cause exceptions 10 penalties to states that exempt more 
than 20 percent oftheir caseload from the five year time limit due to the granting ofgood cause 

/" domestic violence waivers, ' 

Their Proposal 

Adds these new sections regarding domestic violence and time limits: 


Insert #I: "States must grant good cause domestic violence waivers appropriately, which, in tJ;~' 
context means there must he a need to exceed the time limit for a given family. We do not expect 
that many such cases will arise; however, we recogillze that there are instances where an 
extension is necessary. For example. ifa recipien tIers a recurrence of domestic violence 
toward the end of tile fiveRyear period, the State 'usewaive the time limit in order to provide the 
services she now needs:' . r.~ ......,.1 .f..c, 

I. 
Insert #2: <~A Sta t good cause domestic violence waivers appropriately, in 
accordsnce with the~. 'a specified at §270.30. If a State fails to meet the criteria specified for 
"good cause domestic violence waivers" speoified at §270.30, the Secretary will not grant 
reasonable cause under this paragraph. H 

A Possible Counter-Pro))orml 
Option #1: Revise Insert #2 as follows: 
hA State must grant good cause domestic violence waivers appropriately, in accordance with the 
eriteria specified al §270.30 .. The need for tlle waiver, as deUned in §270.'O, must specifically 
agply to the need for a time limit eXlensiOtl: the Secretary will not auklmatically consider the 
granting of a Rood cause domestic violence waiver for work participation to be sufficient grounds 
for a time limit extension, If a State fails to meet the criteria specified for "good cause domestic 
violence waivers" specified at §270JO, the Secretary will not grant reasonable cause 1U1der this 
paragraph." 

Option #2: Revise Insert #2 as follows: 
"A State must grant good cause domestic violence v.-1rivers appropriately, in accordance with the 
criteria specified 01 §270.3Q. The need for the waiver, lIS defined in *270.30, must s1lecificallv 
apply to the need for a time limit extension; the Secretary will not automatically oonBider the 
granting of a good cause domestic viQlence waiver for work participation to be sufficient grounds 
for a time limit extCTI$ion, Because the Secretary does not exPect many such cases to arise, she 
will not grant reasonable cause under this paragraph for more than 20 percent of the good cause 
domestic violence waivers eranted by the State for work participation. and she will not grant 
reasonable cause for waivers Iif a State fails to meet the criteria specified for "good cause 
domestic violence walverSn specified at §270.30~ the sCeretary will net gmnt reft30ftablc el'ltl~e 
....<ler!hi> PIIfIlIll"lI'h." 



Child Only C •••• 

&!d.tl1e foHowing language: 

States have flexIbility to define the tenn "families receiving assistance that in<:iude an adult or a 
minor child head ofhousehold" as used in Section 407(bXI)(B)(i) and the tenn used in Section 
408(aX7)(A) and (B) •• "a family that includes an adult who lUIS received assistance" who is not 
"ammor child; and not the head ofhousehold or married to the head ofho~sehold.· 

However. under no circumstances shall states exclude families from these categories for the 
purpose ofavoiding the work participation rates or time timits. 

States shall report annually to HHS on the number offamilies excluded from the calculation in 
Seotion 407(b)(J)CB)(i) and Section 408la)(1l(A) and (ID including an estimate of the number of 
fumilies excluded because the parent or legal guardian is unable to care for the child, the parent is 
receiving assistance under SSI, the parent is not eligible for TANF because of the application of 
other parts of this law, and other causes. 

V\'here the Seqretary findS that a state has reclassified families for the purpose of avoiding a 
penalty for work participation or time limit."), she shall include those families in the calculation for 
in Section 407(b)(I)CB)U1 and Section 408(a)(7)(A) and (B). 



---

----------

--------- --------- - --------- --------- -

Work Penalties Structure 

Assume a state with a block grant 0[$100 million wi!h • $5 million or 5 percellt top penalty fur missing !he work participation rate, 


95% ofcaseload in single parent fumilies and 5% in two parent fumilies, 

an overall participation rate of 30 percent, and • two parent rate of75 percent. 


"~~~ "~~~ ~~~~ -

,OVERAlJ... PARTIClPAnON RATE TWQ PARF.NT PARTICIPATION RATE 

HHS Rewed Proposal Pos:rlb~ COWlteroffer UllS Rs\ued PTGpow Pouihle Count.rofTer 

SUp #1: Establltb P-etUdty 
~b..",d on Degnte of 

.Non-Compliance 
-

'The pmaiiy is $j miilimlEnmpleA: The penalty is S4.5 minion. The penalty is $"15 millionThe penalty is $.5 million 
.ifstate did not m:hieve 90"/0 

offill:: work participation rule [Full penalty imposed ifSUlk [Equal to $5 milliou times 
(e,g. partidpation rule was 

fThe smaller of$4.5 million (The larser on.5 million or , 
or $4.75 million, i.¢.. tht falls below 9<M threshold]. $,25 million,. i.e. the larger af ,05, the pen:e31 oftht 

lower than 2~ for overall smaller of(SS million It ,9) or cnseload that are two p~ 
cQSelood and 67.5% for two 

(S3 million x.l) or 
fiwilits.Jl($5 million x .95, the percent (S5 million tinRs: ,05; the 

parent}: ofeasdoad that is non-two percent ofcQeload!hat lite 
parem :Uunilies)J two parntl-families)} 

Exanqlle B: The penalty is 52.S million. 'The penalty is $.125 millioD. 
Ifstale ucllitved 95% ofthe 
work participation rate 

The ~alty h; $2-25 million, The ptnalty is $.2$ ~llion. 

[The ma:cimum pcna.lty .~ {The maximam penalty n[The maximum penalty *­ [The """"""'" penalty­
(e.g. 28.5% for overaH and in this cast $4.5 minion ow is in this case $5 million - is in thilt CaR $.25 million n is 
71.25% tOr two pattnJ.): 

in this ease $.5 million - is 
reduced in hatfbec8ll!le S't.atIe reduced in halfbecame state reduced in baJf beC8l.l$e state rtlduced in lmlfbeeause state 
achieved ba!fthe differen~ achieved baifthe differtnee 
betwe~ ~ nlquired nile and 

achieved ha1f~ dif&rence acnieved halflhe diffffe1lCe 
between the required tate and 

the tbr-eshold) 
between !he n:quired rate and between the requm rate und 
the threshold.} !he threshold]the threshold] 

! Ifstale fuils overall !US! two patent ratt, !he maximum lotal penlllty shall be $5 million. 

2 IDlS argues that although this optioo is simpler and, one eould atp!e: fairer to slates with very small two parent caselO1lds, their minimum 10 percent 

penalty 'WOUld bC" better bcc3.U$e it w(luld a) signal thal we're smollS shoot two parcnt work rates, and b) not discourage states from adcpting pro-family Wl!lfnn: 
policies which increase the number of two p~entfmnilies on the rolls. 

http:fiwilits.Jl
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~. 

Step #2: Conndel' 
ReswmabJe c."tI.u.se 

The Secretary may waive the 

penalty if she determines the 

staie had reasonable cause, 

defined in Ihtt regulation u; 


. 
. 

_ . 

-

Step #3: Ent>M"into 


Correctlw CotnpUance 

PI.. 


A state may accept the penalty 

01" file within two months a ' 
rorrtctive compliance plan. 
The SCate shall uot be 
penalized while under the 

plan. wbich many lut no 
longer than six months. Such 

,plans thust include: 

0 

-

OVERA.LL P ARTICIP ATION RATE 

HHS Revised Proponl 

. 

Failing ~ause of: 

1) Gr.mi:ing ofgood 'Cause 

domcsti<: violence waiwrs; 

Z) Natural disasters; 

3) Formally JSSWl'd federal 

guidance that WM incorrect 

4) "isolated. nan·recwring 

problems OIl minimal impact 

thai- are not indicative ofIi 

systemic problem" 

5) Due to provisioo of 

Q.ssi:rtance to refugee$ in a. 

federally-approved alternative 

project 

, 


1) A ~mpltte analysis ofW'by 

the state did not meet the 

re quirements; 

2) A detailed description of 

bow the state 'will «lITe« or' 

discontinue, as appropriate, 


,theo violation in a timely 

manner; 

3) The milestones, induiling 

interim pro~ess aild outcome 

goals, !he State will achieve 

to asmltt it comes into 

t:omplianc~ within th(: 

speocifi~d time ~riod; 
4) A certification by the 
Governor that tht atare is 
committed to correcting or 
disr.:ontinuing the violation in 
~ordance with th(: plan. 

P{Juible COWltero1f6' 

Same 

.. 

. 


. 

-

Srun. 

-

. 

.TWOPARF.NTPARTICft>ATIONRATE 
. 

HBS Revised PropO$aI POJsllile Counteroffer 

S"". 
­ -. 

. 

. . . 

. ­

S..., -, . 

. 
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Step #4: After C~ctlve 
Compliance PIlm. Seci-etary 
Can Reduce Penalty 

To ntt:i~ (1 reduced penalty. 
tht: state must have: 

OVERAlL PARTICIPATION RATE 

HHS Revised Propos1l1 

1) Had a oa!w'al diraskr or 
regional recession,. to which 
:failur~ was attributable; 

2) Made substantial progress 
lowt\l"ds corrncting or 
diS1::ontilltliPg the violation 

Possible Counteroffer 

Swne:. 

Option 2a): A.state shall have 
its penalty n-dtK;ed by-Ihe 
ptteentage bywhich it 
increased its participation rate 
(e_g., a $We !hat ma-easro its 
participation rate from 20 to 
24 percent $hall redu~ its 
"..wlyby 20 _,,.(41W»; 

Option 2b) A state shall have 
its penalty reduced by the 
percen.tage that it reduced the 
gap between its partieipal:ion 
rate before the plm aod the 
nqulred rate (e.g., .. s:tate that 
~t:d the annlll rutt 
from 20 to 24 percent shall 
reduce its penalty by 40 
perc~nt (4/10)[, 

Option 2c}: A state !hat 

i..ttcr?Wied its participation rate 
by 2-' percent {)f IllOt't' shall 
have i1$ penalty reduced ut the 
discretion of the Secretary. 

OpliOD. 2<1) A state that did 
not achieve 90 p~reent ofthe 
participation rate shall r«ein 
the full penalty. A state that 
achieved 90 percen! ofthe 
plU1icipationratc shall have 
its penalty n-dtK:ed at the 
discretion oflM $ecrttary. 

lWOrARENTPARTICIPATIONRATE 

HRS Re\ued Propotid P{Juiblo Couttt:erofl'er 

-

S_. Same. 

.< 

2) M.ade mhstantial Pt'l)grHs Option 2a): A state fili.1.I1 bave 
tQwaros COrrtcting or its ptnalty reduced by tilt 
discontinuing the violation. perten.ttge by which it 

in~d its participati.on tuie 
(e_g., a state that increattd its 
participation l1tt¢ from W lQ 

24 percent shall redm:e its 
penalty by 20 perttru (4/2Q»); 

Opti.on 2b) A slate shaH ha~ 
its penalty reduced by the 
pt:rcen.tage that it reduced the 
82P between 11$ participation 
I'B1e befo«: the plm and the 
n-quired nUe (e..g.. a!il3te that 
incrcutd the overall rate 
&om 20 to 24 percent m.all 
nfduee its penalty by 40 
percflJt (4/10»; 

Option 2c): A!;t:at¢ that 
lncrellSed its participation rate 
by 2.:5 pc.n:en1 Of more shall 
have ill penalty reduced. at !.be 
discntion ofthe &cretary. 

Option Zd) A Sitate that did 
not achieve 90 p~nI ofthe 
participmionrate shall receive 
the full penalty. A state that 
achieved 90 percent ofthe 
participation rate shall have 
its penalty reduced at the 
discntion ofthe Stcntary . 

~~~ --
. 
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October 26, 1997 

NOTE TO BRUCE AND ELENA 

FROM CYNTHIA 

SUB): MONDAV'S TANF REGULATION MEETING 

I've tried to make it funu,well. easy anyway.... to prepare for Monday's TANF regulation meeting. 
Attached are: 

1) A list of the eight issues that will form the basis of the discussion, We sent this 
version nfthe list to HHS today; it is very close to the one you saw on 
Friday but the order of issues and the description of some issues has changed. 
In addition, Bruce said Friday he wanted to fe-open the issue re: classification 
of fingerprinting and drug testing, so itls listed as issue 6 c), 

2) A one pager on the penalty structure in the current draft regulation ~­


should be a helpful rererence guide to this confusing topic. 


3) For each issue, a description ofour position, our justification, and. where 
appropriate, expected counter~arguments and possible compromises. Please look 
carefully at Issue 7 - waivers, which I believes pushes the envelope as far as it can 
go 

I believe that it is most important that we hold firm on the following: 

1) Issue J relating to diversion to separate state programs~ 

2) (ssue 3 b) relating to the Secretary's option tq reduce penalties; 

3) Issue 4 relating to child only cases; 

4) Issue 7 a), b). c), and e) relating to waivers, 

Bruce - you indicated Friday that Issue 6 a) and b) (relating to the caseload reduction credit) 
weren't important to you and that you wanted to amend Issue 2 to ensure states that fail the two 
parent work rates won't be penalized so much (tbe latter I list as a "possible compromise" that you 
can raise in the meeting to show them good faith). 

HHS, as you know, is very opposed to Issue 5 (domestic violence waivers and the time limit). 
They also seem to reel quite strongly about #3 b) and I b). 



\ 

Issues 

1. Penalty; Diversion to Separate State Programs - To discourage states from diverting 
families from TANF to state programs in order to avoid work penalties Of avoid sharing child 
support collections with 1he federal government, add these provisions to the proposed regulation: 

a) In order to enter into corrective compliance plan for any violation or to receive a 
reduction in penalties after failing to correct a violation, a state must prove that it did not 
diven families to a separate state program for the purpose of avoiding work participation 
rates, 

b) In order for a state to be eligible to receive a reasonable cause penalty exception, to 
enter into a corrective compliance plan, or to receive reduced penalties or a penalty based 
on degree of non-compliance, a state must prove that it did not divert families to a 
separate state program ,for purposes of prevcnting the federal collection of child support 

c) Include in the MOE data report informa1ion on whether individuals served in the 
separate state program were on T ANF within the last six months and other information to 
help the Secretary determine ifdiversion has occurred. 

2. Penalty; Threshold Level- States that achieve at least 90 percent (rather than 75 percent) of 
the required work participation rate shall be eligible for a reduced penalty based on degree of non~ 
compliance, 

3. Penalty; Corrective Coml)lianee Pin" ­

a) Reduce the amount of time that States have to complete corrective actions from 12 to 6 
months. 

b) Eliminate the option for the Secretary to reduce the penalty on a state that has failed to 
correct a violation through a corrective compliance plan if ~ state expended more 
resources, made substantial progress, or encountered circumstances that could not bave 
been anticipated. 

4, Child Only C.ses ­

a) The Secretary will analyze data on a state's child-only cases to determine if the state bas 
reclassified cases as cbild-only in order 10 avoid penalty for failure to meet the fiscal year 
work participation rate or for exceeding the 20% hardship exemption for the five year time 
limit If the Secretary finds that the state has reclassified cases for this purpose, she will 
include the reclassified cases in tbe calculation oftbe state's work participation rate and 
hardship exemption. 

b) The regulation will identity which data elements will allow the Secretary to make tbis 
determination. 



'; 

5. Domestic Violence - The Secretary shall not grant reasonable cause exceptions to penalties to 
states that exempt more than 20 percent of their caseload from the five year time limit due to the 
granting ofgood cause domestic violence waivers. . 

6. Caseload Reduction Factor ~ 

a) Remove the provision that would provide states with a choice ofapplying the two 
parent caseload reduction or the overall caseload reduction as a credit to the two parent 
work participation rate, 

b) Remove the provision that would allow states to exclude "based on nature of benefits 
provided" some Of all families in the separate State program when comparing a given 
year's caseload to that from FY 1995. 

c) Fingerprinting, dnlg testing. and whole grant sanctions shaH not be considered eligibility 
changes that must be disregarded for purposes. ofcalculati:1g the caseload reduction 
factor, This will be accomplished by listing eligibility changes in the regulation without 
listing these items and making clear on the Caseload Reduction Report form that these 
policies are not eligibility changes. • 

7. Wnivcl's ~ 

a) A state that continues a waiver inconsistent with PRWORA's time limits or work 
requirements shall not be eligible for a high performance bonus or a caseload reduction 
credit. 

b) A state that continues a waiver inconsistent with PRWORA's time limits or work 
requirements shall not be eligible to receive a reasonable cause penalty exception, to enter 
into a corrective compliance plan, or to receive reduced penalties or a penalty based on 
degree of non~compliance" 

c) Prior law definitions of work activities may not be continued under waivers. 

d) Waivers that are inconsistent can only be continued in the same geographic areas as 
they were originally approved in the waiver Md were in effect on date of enactment. 

e) In order to continue a waiver inconsistent with PRWORA's time limits or work 
requirements, the state muSt notify the Secretary ill writing in a letter signed by the 
governor. 

8. Admitiistrative Costs ~ h,cludc case management and eligibility determination in the 
definition of administrative costs. 

10/26/97 



rENALT¥STRUCTURE 
J:xpes of Penalties 

,,
6. Failure to Repay F'edernl Loan 11 Failure to Maintain , 

,I 
I. Misuse ofTANF funds 

Assistance to Parents who Can'! , 
, Gel Child Care for Child under, 

, 
Six and Doesn'l Work 

I2, Failure to Submit Report , 7. Failure to meet TANF MOE 12. Failure to Expend 
, Requirement Additional SUite Funds to 

Replace Grant Reductions 
, 

i 3. Fnilure to Meet Participation S. Substantial Noncompliance i 13. Failure '0 meet TANF MOE 
Rales with Child Support i ifget DOL Welfare 1.0 Work 

Requirements Grant 
I 
• 4. Failure to Participate in 9. Failure La Comply with Tillle 14, Failure to Sanclion 
i Income and Eligibility Limit Individuals who Refuse to 
:~.~cation System Work. • 

5. Failure [0 Require Individunls 10. Failure to Mainwin J00% Ii ,MOE ifReceived Contingency 

Rules 

to Cooperate "'1th Child Support 

Funds Ii 

Steps to Levying Penaitx 
Step # I: Establish Penalty 
• 	 Secretary levies penalty jf she determines a violation has occurred. 
• 	 For 12 of the 14 penalties, the amount is listed-in the statute. 
• 	 For two penalties ~- for failure to meet the work participation rales and f;'lilure to maintain 

assistance to parents with chil~ren under age six who can't work because they can't find child care 
~- the statute says that the penalty shall be based on "degree ofnOfH;:ompliance," (In the proposed 
reg, we are establishing a sliding scale defining "degree of non~compliance" for purposes of the 
work penalty.) 

Step #2- Consider Reasonable Cause 
• 	 If the Secretary determines that a state had reasonable cause, she win waive the penalty. 
• 	 The reg establishes that having failed the work and time limits due to granting good cause 

domestic violence waivers is a reasonable cause Also allowed are natural disasiers; incorrect 
formal federal guidance; and isolated, non-recurring problems of minimal impact. 

Step #3' Enter into Corrective Compliance Phm 
• 	 The Secretary must allow state opportunity to enter into a corrective compliance plan and will not 

impose the penalty while such a plan is in effect. By statute, certain types of violations (all 
financial) are not eligible for a -corrective compliance plan. 

,Step #4; Once CQrrective Compliance Plan is Completed. Secretary Can Reduce Penalty 
• 	 The Secretary will nol impose the penalty If the state corrects the violation, 
• 	 If a Slate does not correct the violation during its corrective compliance plan, then the Secretary 

shall assess "some or all" of the penalty_ Currently the regulation allows the Secretary to not 
impose a penalty l1'thc stale a) expended more resources; b) made substantial progress; or 
c) encountered circumstances that could not have been anticipated. 



ISSUE 1; PENALIX: DIVERSION TO SEPARA n; SIATE fROG RAM (3 subissue,) 

, Issue J 3):..10 order to enter into correcfiye conmliante plan for any violation Of to meive 3 
rcducliQP in pCllal1ies after failing to correct a violation. a state must {tt{IT~ that it did not divert 
families to 8 separate slate program for the ,,"[nose or aYiliding work participation rates. 

Wby it's impooant In order to maintain the law's strong work requirements, states should not receive a 
break on any Qrtbe 14 penalties jfll has diverted families to a separate state program to avoid the work 
participation rates, 

Justification for change: 

• 	 HHS agreed in January thar stares shall not receive any mitigation in penalty unless the state 

showed it has nol used its own program to escape the force of the work participation rates 

(was in memo to the President), 


• 	 This proposed regulation has the opposite effect by aUowing states that have diverted families to 
postpone penalties 1hrough the corrective compliance plan and to receive reduced penalties for 
states that fail to correct a violation, 

• 	 it is critlcalthat states are prevented from receiving 11 break on penalties for 1l!J~ tYIlS( QfyiolsniQIl 
if they have diverted families to state only programs for the purpose of avoiding the work rates. 
That's because a state that successfully diverted families to State only programs to avoid the work 
rates will not be subject to a work participation rate penalty. 

• 	 What HHS has agreed to so far -- tying proof of non-diversion to granting of 

reasonable cause and reductions in the work penalty due to degree of non-compliance 

~~ is not enough. 




ISSUE I CONTINUED: PENALTY; D[VEnSION TO SEPARATE STATE PROGRAM 

Issue 1 b): In {lofer fQr...1LstBte to be elieible to receive a reasonable eause penalty exception, to 
enter ilito a corrective' compliance plan. or to receive reduced penalties or 3 venalty based on 
.d.egr,~ non~compU3uce. a.state must proye that itd{d not diyert.,Carnilies 12 II separate sCate 
Ilfogram for purposes of preventing the federal conectiQILo[ child SIlIlll!id. 

Why ii'S important: If states move families ,with child support cotlections to separate state programs, the 
federal government will no longer receive its share of those collections, even though the federal 
government paid for 66 percent of the child support operating costs. 

~lficaliQn for change: 

• 	 Congress never envisioned that the new welfare law would reduce the federal collection ofchild 
support, and this regulatory provision is the best way to ensure that this does not happen. 

• 	 States want to take a "wait and see" attitude -- however, in the food stamp program, we've found 
that the federal government is never able to collect funds after the fact that should not have gone 
to states. 

Issue I c) Include in the MOE data repDrt informa1ion on whether individuals serveO in the 
separate state proeram.were on TANF within the last six months and other information to help 
dIe Secretary detenn.ine ifdiversiou has occurred. 

Why it's important: Ifwe do not collect information to determine ifa state has diverted families to 

separate state programs to avoid the federal collection of child support or to avoid the work rates, we 

will not he able to enforce these provisions. 


JhstificatiQn for change: 

• 	 Vle must have data in order to enforce these provisions. 

• 	 In particular, asking states to report how many families were moved from T.>\NF to separate state 
programs within a six month period will give us direct evidence ofwhether diversion is occurring. 

• 	 HHS should also specity other data 10 the regulation that will ensure compliance. 

Possible CQunter~Arguments. 

• 	 HHS says that asking state program participants about past T ANF use would violate their 

pnvacy. 


• 	 We disagree -~ the state MOE data report already contains questions asking about food stamp 

use, 


, • 	 In addition, we've limited the question to T ANF use in the last six months to avoid collecting 
unnecessary data, 



JSSUE 2: fENALTY: TIlRliSllilW LEVEL 

b,Suc 2: States that achjeye a11east 90 percent {nuher thaD 75 percent> of tbe required work 
participation fate sban be cli2ible for a reduced I>cnulty based on degree of non~cQDlnliruLtt.. 

Why it's important: To enforce the Jaw's work requirements. 

J,ustification fOr change' 

• 	 Only states that are very close to meeting the work participation rates ~~ within 10 percent ~­
should be eligible for a reduced penalty 

fo.ssible CQu!)ter~anwments: 

• 	 A threshold of90 percent rather than 75 percent will impose the full penalty on nearly every state 
because they've failed ta meet the two parent work participation rate. 

• 	 HHS has already come a long way by agreeing that states that fail to achieve a certain level of 
compliance with the \';lork participation rates shall have the full penalty imposed ~- all they're 
asking for is a 75 rather than 90 percent threshold. (States exceeding the threshold shall receive a 
reduction based on a sliding penally scale defined in the regulation, which will impose a smaller 
penally on those states that only fail the two parent rate), 

ProR2s~d compromise; Set threshold at 90 percent (or somewhere betweell 75 and 90 percent) but 
provide a break for states failing the threshold for two parent family work rate as follows: The penalty for 
failing to reach 7S or 90 percent of the two parent work rate shall be the penalty times the percent of 
TAl\r'F families in the state that are two parent families, States that fail to achieve the threshold for their 
overall work rate shall be levied the ful! penalty, 



ISSUEJU'ENALTY: CORRECTIVE COMPLIANCE PLAN (2 subissues) 

Issue 3 a); Ueducc tfuuuntHlnt" or time that Slates baytJQ complete corrective actions from 
J l ta 6 months. 

WhY it's important: A 12 nl0nth corrective compliance plan means that a state would not be subject to 
penalties for violations in year one of the program until year three ofthe program. 

Justification for cban~; 
• 	 Twelve months is a very long time for states to avoid a penalty for something as easily fixable as 

having exempting too many families from the five year time limit or for misusing funds. 

• 	 It has been very clear to states for a long time what work participation rates they will have to 
meet. Giving them an additional l2 months after the fact to come into compliance seems 
excessive. 

Possible counter-arguments: 
• 	 Since states by statute are given two months to file their corrective compliance plrms, they in 

reality have only 10 months to correct under HHS's proposal. A six month corrective compliance 
plan would therefore give stateS only four months under the plan to comply, 

-
Possible compromise: Let them keep the corrective compliance plan at t2 months only if they agree to 
issue 3 b) limiting the Secretary's ability to reduce penalties for a state that has failed to correct the 
violation while the corrective compliance plan was in effect 

Issue J btEHminate the option [or,JliUecretarylllJ:fduce the iU:lutlty on a s1ah! Ihat has failed 10 
con-ect.a yiola'ion thrQugh a corrective cornpliam;;:e nhtu jf a state cxpendw more resources. made 
substantial progress. Of encountered eirctJmstancrs that could not have been flntidnated. 

Why it's important: This is provision gives the Secretary tremendous flexibility in reducing penalties for 
states after they've failed [0 correct the violation through a corrective compliance plan. It is the "weakest 
link" in the penalty structure. 

Justification for change: 

• 	 Rewarding states simply for expending more funds wtthout producing results contradicts: the 
outcome-oriented focus of this: program, 

• 	 [t makes no sense to allow the Secretary to reduce work penalties for "substantial 
compliance" since the penallY was originally set based on "degree on non-compliance." 

• 	 "Encountered circumstances that could not have been anticipated" is an enormous loophole. 

fassi~unter-Argument: HHS will prObably note that they have offered to amend the language so 
that it says "expended $fiificantly more resources", 111adc "substantial progress" and "encountered 
overriding circumstances that were beyond its CQntrol and could oat have been anticipated," . 



ISSUE 4: CIl.lLD ONLY CASES (2 subissues) 

Issue 4 u); TllC Secretary will analyze data on a state's child~O;nl}' cases to determine if the stale has 
rulassiUed cases as child~(}nly ill order 10 avoid penalty for failufC to meet the fiscal year work 
participatiOIlxate or for excecdillg the 26% hardsbjp exemplllHl fgr the five year time limit. If the 
Sccret30' finds tbat..tbe stale J13S reclassified eases for this nurpQse. she will ,"dude the reclassified 
£MCS..in the takulatiol1. Df tbe state's work participation . rate and hardship exemption, 

Why jt's important: Since child only cases are exempt from the work rates and time limits, it's important 
to ensure states don't reclassiry familIes for the purpose of avoiding work and time limit requirements. 

Justiflcn1jQD for change: 

• 	 The Secretary has the authority through penalties to ensure that states are actually meeling Ihe 
work participation and time limit rules for families served under TANF. 

• 	 If the Secretary allows states to reclassify families as child only in order to escape the work and 
time limits, then her authority to enforce the entire provisions is meaningless_ 

Issue 4 bl: The regulation will identify wbich data clements will allow the Ses:retfu), to liluke this 
dctcr:mimUl.2IL. 

Why itls important: This is necessary to enforce the policy discussed above, 



ISSUE 5; DOMESTIC VIOLENCE 


~ 5; The Sc<:retsry shall no, li,rItnt reason<lbJ"~use exceptions to p.enaUies to states thai 
CAcm", 1ll9r:c tban 20 percent pfthejr cnscload from the five..ycar • lIne limit due to the granting uf 
gQod cause domestic violence waivers. 

Why it's important: This policy CQuid result in a majority of the caseload being exempt from the five year 
time limit (if30 percent of the caseload were exempted because they were victims ofdomestic violence, 
above and beyond the 20 percent now allowed). 

Justification fQ[,change: 

• 	 OUf goal should be to help this vulnerable group Qfwe1farc recipients achieve setf~sufficiency ~~ 
that is why we have placed a priority on providing services to help prepare them for the 
workplace. 

• 	 We agree that it may be necessary to grant temporary waivers from the work rates for these 
women But allowing states to exempt them from the five year time limit above and beyond the 
20 percent cap will simply encourage states to uwrite off' this vulnerabfe population and not serve 
them. 	 . 

• 	 This policy sends the signal that domestic violence is a permanent1y debilitating condition. 

Possible counter-arguments: 

• 	 HHS will argue that it will be particularly difficult for us to win over certain advocates unless we 
include this policy. 



ISSUE 6; CASELOAD R!;;DUCTIQIS FACIQB (3 subissues) 

Issue 6 al: Remove the proyjsjoo tbat would pl'oyidUlntes with a choice Qfapplying Ihl: In:a 

parent casclnrul reduction or the overall e3srload tfducli~as a ([edit to Ihe two parent work 

participation rate. 


\Vbl' it';t important: Unless this provision is removed. states will be able to significantly lower the work 
rate that applies to two parent families. 

lllstification for change: There is no reason to allow states to use the oyerall cascload reduction to reduce 
the tWQ parent work rates. 

eossible counter-arguments: Ifwe make it SO difficult for states to meet the two parent work ratcs, they 
will have an even greater incentive to bifurcate their caseloads, and move two parent cases to the state 
only program. 

Jssue 6 b): RenJQve the provision thilt would allow stlltes 10 exclude ubased on nature ofbcllefils 
. proyided" some Qr all fam.iHes ill the separate Stale proe;ram when cOllloarjne; a given year's 

meload to tbat from IT 1995. 

Why if$; important: The clause now included in the reg invites states to submit reasons why their 
caseload credit should be higher, and their work rates lower. because they spent their state-only dollars in 
innovative ways. To preserve the law's tough work rateS and discourage bifurcation, we should include 
all TANF and state only cases when comparing the caseloads to FY 1995 levels. 

Justification for cbange: 
• 	 We have already excluded non-cash and one~time assistance from the caseload reduction 


calculation, 

• 	 Allowing states to nominate other categories: risks ending up with vastly bloated caseload 


reduction credits. and much reduced work rates, 


Issue 6 c): FingtruriOiing. drug tes!iug. and whole grant sanctions shan nol be considered 

eligibility changes that must be disregarded for Jlurposes of calculating the cascload reductio II 


~.This will..be iH:complished by listing eligjbility Changes in the regullllion without listing 

these items and making clenr on the Case'!:!ad Reduction Report form that these P2licj,es nre not 

eligibility changcs, 


Why it's important: We support fingerprinting, drug testing. and sanctions and do not want 10 discourage 
states from using them. 

Justificatioo for change: These are legitimate reaSQns for caseloads to have declined, and we 

should reward states that catch fraud, not punish them. 


£ossib!e counter-arguments: HHS will argue, correctly, that the end result of this policy will be to make 
it much easier for states to Intet the work participation rates. 



ISSUE 7: WAIVERS (5 subissues) 

Issue 7 ill: A state that continues a waiver inwnsistent with PRWORA '5 time limits or work 
U!l1!trcments shan not be eligible fQr a hi:h perfonnnm:e bonus or a caseload reduction credit. 

Why it's important: This will discourage states from continuing waivers that weaken the work rates and 
time limits of tile new law, 

Justification for chang~; 

• 	 States that operate under the old, less stringent rules should not be eligible for rewards for 
performance or a reduction in the work rates through a caseload reduction credit. 

• 	 HHS has already proposed in the reg to deny states a high performance bonus and a caseload 
reduction credit if they do not submit data on tbeir state only programs ~~ thus, they clearly 
believe that the authority exists. 

w.sible counter-arguments: 

• 	 HHS may argue that the statute says the Secretary shall encourage states to continue waivers and 
that this policy would run counter to that 

• 	 We believe a more accurate reading ofrhe statute is that the Secretary shall encourage states to 

continue to evaluate waivers that they do continue, (The statute actuaUy says: "The Secretary 
shan encourage any state operating a waiver described in subsection (a) to continue the waiver 
and to evaluate, using random sampling and other characteristics of accepted scientific 
evaluations. the result or effect of the wa1ve'r," ) 

• 	 The Secretary has alrea'dy encouraged states to continue evaluated waivers by providing federal 
grants for these evaluations and has thus fulfilled the obligations in the statute, 

Issue Z b); A stjlt~es a waiver inconsistent with PRWORAll!11e limits or wQrB 
requirements shlllLlliH be eUgible to recci¥t a reasunable cause penalty exception, to enter into j} 
corrective comnliance. "Jail, or to recejye reduced penalties Qr it nenalty based on degree or JlQU­

!:l!Jl.U!/iaru:J:. 

Wby it's important: Tbis will discourage states from continuing waivers that weaken the work rates and 
time limits oftbe new law, 

JustificatioQ for change' 

• 	 States that operate lmder the old, less stringent rules should not b.,; eligible to r!"'Ccive reduced 
penalties if they failw meet tbe work panicipation or olher rules. 

• 	 HHS has already agrccd to require states to prove that they did not divert families to separate 
state programs in order to receive a reasonable cause penalty e.xception or a reduced penalty 
based on degree of non~compliance, Thus. they clearly believe that the aUfhority exists. 



ISSliE 1: WAIVERS CONTINUED 

Issue 1 c); Prinr Jaw definitions of work aefivitics may nut be s:ontinued under waivers. 

Wbyjt's important: Without this change, states could continue waivers allowing unlimited job search and 
vocational education as work, 

lustific{ltjoo for change: Because prior law treated vocational education and job search differently, 
different arguments must be made for each: 

yocatiQoal education: 
• 	 HHS argues that states should not be able to continue prior law exemptions from the 

denominators ufthe participation rates (e.g. should nol be able to exclude all disabled 
from the work participatioll calCUlation) because ':we have never granted a waiver of a 
participation rate itself' and "we have never granted a waiver that added new exemptions 
from the work requirements." 

• 	 We think this same argument should apply to vocational education, which was unlimited in 
prior law and which states thetefore never needed waivers to use as part of their 
programs. 

• 	 Our argument is strengthened by the fact that the final report language stated that 
"program features of the state program not specifically covered by the waiver must 
conform 10 this pan .. 

• 	 As a result. the new law's limitation of only counting vocational education for 12 months 
for any individual should still apply in aU states. 

Job Search 
• 	 Prior law did have a limit on job search (no more than 4 months ofja\) search could count 

as work participation in a given year), 

• 	 States thal received waivers specifically exempting them from that requirement can 
continue them. 

• 	 However, states whose waivers do not spccifically cite the section of prior law limiting job 
search should not be allowed to continue the prior law's 104 months in 12 months" job 
search rule in lieu of the new law's "6 weeks in i 2 months" rule, 

• 	 HHS argues that states should be able to continue parts of prior law that were integral 
parts of the demonstration embodied in the waiver "only if their inclUSion were necessary 
to achieve the objective of the approved waiver." 

• 	 The objective of states that got welfare reform waivers that did not specificaUy waive the 
job search limitations was Ie put more people to work, not to allow more job search. 

• 	 Our argument is strengthened by the fact lhat the final report language stated that 
"program features of the state program not specifically covered by the waiver must 
conform to this pan." 



ISSUE 7; WAIVERS CONTINUED 

Issue 7 d): Waivers thai jlr~jnCQnsistent can only be continued in the same gCQUaphic on'as as 
they were originally approved in the. waiver and were in effect on date of enactment. 

Wbx it's important: This will help limit the influence of the waiver provision by ensuring that states cannot 
expand suJ:r.state waivers -- or waivers that were implemented only substate in August 1996 -- statewide, 
For example, Virginia planned to take four years (from June 1995) to phase-in its time limit waiver policy 
-- which has many more exemptions than current law -- in different regions of the state. 

Justification for change: 

• The final report language states that"All geographic areas of tile States, . not specifically covered 
by the waiver must conform to this part." 

• The statute itself refers throughout to waivers "in effect as of date of enactment" of the new law. 
We interpret "in effect" to mean the waiver as implemented on date of enactment. 

fussible counter-arguments: The conference report also says "waivers may only apply to the geographic 
areas of the State and to the specific program features for which the waiver was granted." HHS could 
argue that the phrase "was granted" applies to "geographic areas" and thus it is the waiver "as granted" 
not "in effect" that matters. 

ruue 7 e); 10 order to continue a waiver intonsistent with PRWORA's time limits ocwork 
ttguiremenls. the stute must noltry the SecretllO' ill writing ill a letter signed by the gOvernor. 

Wby it's important: Requiring the governor himself 10 Slate in writing that he wants to cOlltinue the 
weaker waiver rules win discourage some states from continuing their waivers. 

lustifkatiQQ for change: HHS has been willing to do require the same type oflettcr in order for a State to 
enter into a corrective action plan, so they shouJd agree to this. 



ISSI.l£J!; ADMINISTMT1VE COSTS 

Issue 8: Indude rase management and eligibility 9ti£r:minaiion ill Ihe definition oJ administrative 
~ 

Why it's important: OMB will argue that the 15 percent cap on administrative expenses was included in 
the statute to ensure that T ANF funds are used to promote work and self~sufficjency. not increase state 
bureaucracies, 

Justification for change: OMB will argue that eligibility determination and case management as 
traditionally defined are administrative costs. 

Possibl~counter-awuments: HHS will argue that they've already agreed to include a long list ofitems in 
the definition of administrative costs. and 1hat case management and eligibility detennination should be 
excluded in T Al\'F because they are excluded in JTPA and this definition will also be usC<i for the 
Department of Labor's Welfare to Work grams operated by the JTPA system, 



\\'ajn:~r Policy Proposal 

I. STATUTE 

"Waivers ill Effect on Date of eIlDctment ofWe1fare Refoml": if any waiver granted 10 ah 

St~ltC. ..-S ir effect ilS (If tl)c dilte of enactment. "" the amendments made hy fPR WORA1. "gha!! not 

apply with respect to the st::lte before the C'xpil'atiOll (dcleJmincd withoUT regard to any extensIOn} 
of the waiver to the extent such amendments are inconsistent with the waiver." 

"Waivers Approved S\lbsCiJucnrly" section says thm such a waiver ··shnH not affect the 
applicability of section 407 to the state." (\Vo1'k requirements} 

Legislative History: statutory language was narrowed from 'ifhavc a \vi)ivcr, new taw dnc.,..; liot 
apply' 10 "inconsistent" standard, Final rcpol11anguage added clause re; ··program features of 
state program not specifically covered by the waiver must conform to this pan," 

II. lUIS PROPOSEO RFX; 
Lee:ti Theory: 
A provision ofTANF is inconsistent with a waiver only if the State must change its waiver policy in order 
10 compl)'- The definition of a wdlver can include applicable provIsions or prior law jf III I.:i I' int:lusilm was 
necessary to achieve the objective of the appro\'cd waivcc For example, ,I state whose w<liver program 
::;uun!ed community college aHcnd,mce as work diJ !lot need'l waiver of AFDC law in order to do this. 
The reg \vonld pemiit such a practice to continue j because it would require a change in st;;te policy to do 
otherwise, and it's inconsistent with TANf's definition of work. Legally, the reg defends the decisioli to 
co:)sidcl" p:ior bw :~s 1':111 of the waiytr rm the gl'Ounds t11:11 doing olherwise wo:dd ::;!ow \ Cl') few \\ ai,'cr 
practices to continue (Jurgcly just time limits), rendering thut section of the law mcuninglcss" 

Policy Effect: 
Work Requirements: 

Section 407 doesn't apply to waivers to the extent their features are inconsislent with CUlTcllt law. 

EX~lIl1ples given arc looser definitions of work and requiring fewer hours of work per week to be counted 

<lS working. However, stutes may not cfaim inconsistencies that affect the denomiHator oflhe 

pal1icipation rates - i.e" limit the universe ofpcopJe to \\'hom the pal1lcipation r;:Hes are applied. The reg 

defends this decision by noting that HHS never granted a waiver of a palticipmior. rate, nor a waiver that 

granted new exemptions from work requirements. 


Time Limits: 

States whose waJvers have time limits m.ay use their waiver's more liberal exemption and extension 

policies. 


• 	 Extensions: ~- The drnft reg says that both the federal <lnd sl<1\\! docks must SI<l1~ ticking 
simultaneously but that, once the federal clock expires, the state may grant extensions jn 

accorduncc with the approved wniver until the w:l1vcr expires. Tht! rcg :llsc ~nys that a state need 
J!vl ":ulllply wllh lh<.: i'i\\'"~ lO'};, limit vll ;;~clllptivus .fiG wai\<.:r".:. ..:.\iCllSiull ~ulj,:!c$ l.:{l\lSC iL \u 
exceed 201%, 

• 	 Exemptions - The draft reg also says that months dUling whIch a recipient is exempt from ilme 
limits because of walve}' policy do not count toward the federal five-year limit, 
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Ill. OUR PROPOSAL 

The Challenge. To define "inconsistent" in a way that ni.ll1·ows the effect of the provision without 

Tt!ndeling lhe entire provision meaningless. 


Work Requirements: 

'" 	 Arguc,thm definitions of work ac:ivity were not necessary to achieve objective of approved waiver 

(objective W[lS to put more people to work)-- thus 110 grandfatbering of more liberal job search and 

voc ed criteria. ,I U ""',,., "0"", j1~ to 
Ww-i'tre~1., ~I'll~ '-' 

.. 	 Alternative argument with the same result: Only permil specific items \ValVed ti\)m compliance 
with prior Jaw, ratherthan allowing stntes to impcl1 "provisions ofprio!' law" into the definition of 
wnivcL III this case, the definition of work in any v,'aiver cou1d cot be :11Col1sistent with the law, 
because in no case was the definition of work ;}ctlvitlcs a "'prog:-,;m j'c<1l.ure ..specifically covered 
by the waiver" Thus more llberal definitions ofjob searc~ a:d vocational educatio!l could not be 
contHlueu uncer the guise or' waivers. rrhis theory may nut, lltnvevero aJlow the poli:.,:y j isted in l 
next bullet below, thus it may result in the provision having nQ effect on work rates, which HHS 
argues it must since tbe statute specifically exempts "waivers granted subsequently" from bowing I 1 
~my effect on work rates.] _ 	 J 

• 	 Allow, as the draft reg nmv does, for waivers to be considered inconsisie;)t if they ::specified the 
number of hours of work to be detelmined according to individual circumstances, but mnke 
explicit that these lnconsistent waivers can only be continued in the SDmc geogrrt;;hic art:;\s as ,/r;;r::;. 
originally approved in the waiver anJ in effect at date of enactment [i.e" if 11 state hdd ;lppriJval to 
expand a wniver statewide but had not done so yd,jt could netJ 

Time Limits: 
• 	 Allow, as the draft' reg nmv does, for exemption and extension poliCIes to be considered 

inconsistent, but make explicit that these waivers can only be continued ill the s~g~Q&!.]phlC '1"1 
areas as originally approved in the waiver and in effect at date of enactment [i.e .. if a sWte n.:1d 
approval to expand a waiver statewide but had not done so yet, it could l1l1t). 

Changes Applying to Both Work Requirements and TieEe Limits: 

• 	 A state that continues a waiver inCO!lSistcnt w:th PR WORA 's time limits or work requirements 
shall not be eligible for a high performance b0r~us cr a cu.<;doad reduction credit 

• 	 A state that continues a waiver inconsistent \vitb PR \VORA 's time limits or work requirements 
shaH not be eligible to receive a reasonabJe cause pe-:1alty excepticl1> to ellter into <l corrective 
action plan, or receive reduced penalties. 

• 	 In order to continue a waiver inconsistent with PR WORA 's time limits or work requirements, the 
state must notify the Secretary in writing in it letter signed by :he gOVt;l11ur, 

.. 	 The regulation shall place the burden of proof th:lt wnhc;s arc inconsistent with the law on Ihe 
state and must collect infonnatioll necessary for the Sec,'er::tr), to make that dctcnnination. 
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IV, EFfECT ON ST,\1'ES 

Cmnmlr'isoll of l)rol1osilis: Effect 011 Connecticut 

State Vicw of Effect 
of New Law 

HHS Proposed Reg Our Propos;:ll 

Under waiver, state could offer 
exemptions from and 
extensions to the time limits In 
confonnance with its waiver 

: Continue Continue Continue, but only to 
exlt:nt that stntC had 
impJenlC!lte:d Ihis 
when law W<15 passed 

Definition of work that 
includes unlimited job search 

Continue Cominue No 

Individualized employability 
plans that allo\\.' state to tailor 
hours of work 

Conlinue Cominue Continue, but only to 
eX!Cllt th;]t slate had 
implemented thiS 
when law \V'IS passed 

Exempting c:ncgories of people 
from work'requircments and 

ConllfHtt: No No 

,participation rates . 

Old control group cases from 
demonstration call contir.uc all 
ArDe policies 

Continue 

, 

, 
Continue, as long a.:; 
;;tate m.lintains 
research group 
trentments ttl!' the 
purpose of 
completing all 

nHpiII:;t e\',tlu3tiOll, 

Con1inuc, a'i long as 
stale !1l,linwins 
research group 
treatments ror the 
purpose of 
eOlHpleting an 
imp~lct cvaltt~i!ion. 

States with ,","'()l'k policies that clmld override the hrw (:lS identified by states): 
Connecticut Delaw3re 
Hawaii Hlinois 

_Massachusetts MillneSottl 

Missouri Nebraska 
Ne\v Hampshire South Carolina 
South Dakota "" Tennessee 
Texas Utah 

.... Virginia Washington 
Also possibly: 
Georgia Iowa 
Kansas Michigan 
Montana North Carolina 
~oJ1h D:lkola Oregon 
Vennoni """Wisconsin 
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States with time lhuit policies tlmt {:ould override the la'w: 
Conneclicut Ddaware 
Florida Hawaii 
Illinois Iowa 
Louisiana Nebraska 
N0!1h Carolina Ohio 
Oregon South Caroliufl 

Tennessee Virginio: 
Wisconsin 

·4· 




Update- on TAN F RegulatiolJ Negotiations 

DOMESTIC VIOLENCE 

1) HHS may grnnl reasonable cause 
ncmntinns frnrn pcnallies ffl simes that 
l~iJ to mec! the ...vork pm11cipation rates 
due (0 granting of good cause domestic 
viuit:ncc \\,;lIv.:r1'. 

2) States will he exempted frml1 x 
penalties unly if they fail the work rute 
by no more dmn the number of 
individuals granted good cause waivers 
multiplied by the participation rate. 

3} HHS may glTuH rcasoiulble cause x 
exemptions from penalties for tbose 
good cause domes:tic violence waivers 
only for waivers thai were granted 
appropriately, 

4) HHS may grant reuson:::J.ble cause x 
exemptions from. penalties only for 
good cause domestic violence waivers 
f:l~'t ;17't' !('mpl\r:ll ':' (lcss Ih;m SIx 111n n!11S 

long} 

5) H HS, shall not grant reasonable cause x 
exceptions to pcnallies to states for 
exempting more than 20 pel'cent of the 
caseload from the five year time limit 
due to granting of good cause domestic 
VIolence waivers. 

! The reg is now ch~mged to say the tilt: Secret.try "will determine whether a Slatt: has 
n.:as:olltlble cause based on its demonstratbn that its failure to Illeet the work participation rates :s 
iturihuwhle to its proviSIOn OfgflOd C:l\rse domestic virolcncc waivers. ILl)H.tH~ fails to meet. 
these s\nndards to the satisfaction of the Secretary, the Secrctmy will {lot grpnt lnS; exemption." 
Is this enough'! 
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I) States that twve expanded eligibility 
shall not get credit for cascload 
reductions that would have happened in 
Ihe absence of the expansion, 

2) States shall not have a choke of 
applying the two pment caseload 
reduction or the overall case10ad 
reduction as a credit to tlle lwo parent 
work participll1ion rate. 

3) HHS shall !1.Q.t have the option to 
allow states to t!xdude some or all 
families in tiny scpnrnte SH1!C program 
from lhc cascJnad n::d!lc1:(I!l ca!cuL:tinT) 
"ba.<.;cd on nature ofhctleEts provid~(t" 

4) Fingell:winting; drug testing, and 
\vhoie grant snncdons shaH not be 
defined as eligihility changes that must 
be factored out or the casclond credtl. 

5} Individuals l'eceiving one-time, 5hort~ 
term <1S5istnnce, or services with no 
monetmy value shall nofbe eliminated 
from the caseJoad reduction credit 
ca1cul;ltiQl1 

x 

x 

x 

tJo­

l The reg now refers more genernlly 10 excluding "procedural c:hnnge.'i Ihal have tbe ~~~£ 
effect of delaying or denying eligibility" but HHS policy would be to lell sHHcs thnt cascJond .\;",\\ .J.,.!~l'i 
dmnges J'rom lingdpnntillg, etc" SIH.}llld count 111 thm cal~guf)', This HHS p\)!icy could help ~~"'~J.·t 
prevent stItes from guttiilg the work requirements: by not allowing n state to claim n cascload lI>Irt,: :fOl<j..... ? 
credit for cHseload reductions due to fingelvriming (up to 15% in some stmes) the policy cDuld 
prevent a state from lowering its work rate from, say, 501X1 to 35(}(', 

,I The reg c1in;inates the<.;e cases from both co~r.parisOlI YCHrs, thus nmking mol'(,: or art 
"apples to apples" compal'l;>on. For purposes of cnkulu:ing the casdoad credit. the TANF + 
MOE casdoad not receiving sholl-term or non-monetary assistance in a gi Veil year is \.:\lmpared 0k. 
to the I:Y 1995 AFDC caseload without any shol1-time Emergency ASSistance cases. The policy 
effect of this definition is tll"lt fHntes that shift their services from monthly cash grants to either 
nOll-monetary services or one-time diversion grams will receive higher c:ts:cload credits. 



6) States shall repol1 eligibility changes x 
on a fonn consistent across states and 
the regulation shall detlnc a more 
specific set of criteri:1 upon which the 
Secretary shall cv,lhHlte this 
infonnation, 

J) In order for a slate to be eligible to x' x' 
rece! Vt a reasofl<lblc cause penalty 
exccplioll, to enter into;:1. cOITcaive 
compliance plan, or receive reduced 
penalties ("some or all") or penalties 
based on degree of non-compliance, a 
stale must prove that it did no! divert 
familics 10 a separa1e state program for 
purposes of avoiding the work 
participation rates or preveming the 
federal collection of child support. 

x 
reclassify families ill TANP as "state 
only" in order to g:'lll1e the work rutes, 

2) SI<HCS Illay nor retrospectively 

ol HHS has made the following changes: in order to be eligible for a reasonable cause 
penally exception OJ' a reduced penalty based on degree of non~compliancc. a state must prove 
that it dtd not divert families to a separate state p!"ogrmn for lhe purpose of :lvoiding work 
participation rmcs, 

~ HHS has not agrced to make Ihe following changes: t) in order to enter into corrective 
compliance plan or receive a reduction in penalties ("some or all") for not c01Tecting a failure 
through stich a plan, a state must prove that it did not divert famiiies to a separate Slate pmgram '7 
for the purpose of avoiding work participation rates: 2) condition a state's eligibility for any of 
the penalty exceptions/reductions on the state proving that it did not divel1 families in order to 
prevent the N:deral collection of child suppOI1; and 3) to collect data that will help determine if 
sli:lt~s Hrc divcl1ing individuals to sepamtc state progJ'lltn5 t1nduJu in the MOE data n,:pDrt 
infol111ation Oil whether individuals serv.ed in the separate stJte program were on TANF within 
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3} States shall provide quarterly rn:1ta 
regarding how many people have been 
sanctioned for not working" The data 
rcpo11s shall include the information 
necessnry to detemline if the Mate 
ill1pOsed a pro-i,~ta reduction required 
by law, and whether the state required 
the individual to perfonn work within 
two years, 

4) HHS sball enter into a com.:ctivc 
action plan with a state: only if such a 
plan: a) contains monthly process ~lIid 
outcome goals that the state must meet 
in ordcl'to continue to opemtc IInder a 
corrective nClion pbn; b) conlalns 
significant new actions the state plans to 
take to meet th(' law's requirements; 
c) contains a Jetter signed by the 
governor outlining the need for the 
corrective action plan; d) shall be no 
longer than six montbs. 

x 
(all but six 

momh limit) 

() Need to confirm through change pages. 

1HHS does not \Yalll to limit the compliance plan to six months_ They've made til;: 
;\rgll!:lcni that the statute allows stales up to two months to complefe and file the plan,,;;o in 
l'C:'llily the compliance plan is ill effect :'01' 10 months. A six month lime limit would give stites 
only lour months to comply. 
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X')X'5) The regukltions shall detail a sliding 
penalty scale that will be imposed based 
on degree of noncompliance with the 
work participation rates. 

6) Eliminate the option for the Secretary 
to reduce the pennlty on n smte that hns 
failed to CO:Tcct:l violation through a 
corrective compliam.:e pl~U1 if a state 
<lj 1..:,\pl..::1Jed !H0re r:';~\JUh,,':,s. OJ IIm,11..: 

substantial progress; or c) ~ncountefCd 
cirumstances that could not have been 
anticipated. 

7) OMB hm, sought to allow the x 
Sec-rctmy to include cert<;tin cluld only 
cases in the work l-l.1t1icipation rate 
(denominator and, if applicable, 
numerator) if the Secretary detennines 
that the stme rc-classified famiJies as 
"child only" for purposes of avoiding 
the work rate:; (by stntute, the work 
rates don't apply to child only cases). 

S HHS has agreed to a sliding scale as follows: only states that met at least 75 percent of 
the work ,participation rate (e.g" 75% of 30% or 225%) would be eligible fOI' a sliding penalty 
based on degree ofnon~compiiance, All states falling below that standard will receIve the full 
penalty. If a state failed both the over311 and the two parent work rates, then its penalty would be 
reduced in direct proportion to the level of achievement abo\'c the 75 percent threshold (c.g., ira 
slate: were halfway between 22.5% and 30%, ilS penally would be reduced in half). If a state 
failed only the two parent rate, ils penalty \vollld he first be mlll~plicd by 10 percc!ll <lnd then 
reduced in direct proportion to the level of achievement above the 75 perccllllhrcshold. 

'J We proposed that the threshold be raised from 75 percent to 90 percent -- ollly slales 
mcding a 90 perct.:rH oEthe work participation rute would be digible tor a sliding penulty b:1Sl!d 
on degree ofn()n~compliance. HHS has objected to this changc. Co4,1\1!"';\o< ,oJ ~¢"""",5 

Ii' IiHS has pl'Oposed only minor word changes to this section. such as adding "expended 
significantly mote n:souces", made "substantial progress", nnd "encountered ovcrTidi"l!:! 
cin.nnsl;:!Ilces tl1m were beyonC its control and could not ha .... e been nntic,pated," 
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X" 

HHS i, 
aW;liting our 

proposal. 

i .\[),\!l;\ls"nUTJ\ I: CUS'IS , 

I) OM B has sought to have a federal, 
rather than state, definition of 
~lthninstrativc costs, wblch the stntute " 
limits to 15 percent of 1he total block 
gnmL 

\\'AIVERS 

1. OI'.,..lB has succeeded in getting HHS to agree to include sevcr;\) types l"lfspending in a 
federal definition. 

l~ OMB is still seeking to include spending on case t11an~lgement and eligibility 
determio{ltiol1 in the federal definition of administrative costs. 
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, , ....... 

.,.:.-~';'I Bruce N. Reed 
.•••,,,,,- 1O{1Q{97 11:05:04 AM 

t 
Record T'l'pe: Record 

To: Cynthia A. Rl!:a/OPD/EOP, Elena Kagan/OPD/EOP, Diana FonunatOPD;EOP 

cc: 
Subject: Re: Analysis of Walfare R~ulaliO(ls ~ 

Diana. your summary is excellent, and you deserve a vacation for suffering through 400 pp of 
HHSese, not to mention the HHSers themselves. 

It sounds like we're in for a gooa fight, I was concerned about the following: 

1. Waivers. I think we need to bend Dver backwards. to make sure the reg sends states a s';"rDog 
signal not to use their exist'ng waivers to' get around the time limits and work reouirements. We 
should use the same strategies we have '0 mind to prever:t bifurcation {withhold;ng Goseload 
reduction credits, not reducing penalties, etc.) to discourage states hom doing this. We Should do 
everything within reach of our legal authority, and where we lack the authority, we should propose 
a legislative fix, (And.when Andretl starts. we should ask her to fig~Jfe out what states are up to in 
this regard.) 

2, Caseload reduction, It's absurd and laughable to give caseload reduction cf(ldit to states that 
expand eligibilitY, on the g ..ounds t ....a~ their caseloads would -otherwise IVilve gone down. Caseloads 
either go down or they don't, People are either working 0: they're not, Jf states want to expand 
eligibility, they can put those recipients to work. 

3. Eligibility changes. I agree with you ~~ fingerprinting. drug testing, And se;;ctions (\re nm 
fundamental eligibility changes -- they're: enforcement mechanisms. We're in favor ot these things. 

4, Penalties" It's ridiculous to give states a break for making a good faith eHort based on what 
they spend ("staff traimng·'£). 

5. O:her issues. 

~. I would like 10 see some kind of sCronger push for states to have in placa the :2 yr work 

requirement. That was the Presiden'c's whole idea, after a.L 

•• What does the reg say about penalizing states for no! sanctioning people who refuse to work? 

(Remember the Nickles amendMent.) , . 

". I don't understand the domestic VIolence time limits options, I thought we weren't going to do 

that. 


Thanks again. Great work! Let's talk next week. 



Waivers 

Summary: The reg would pennit states to continue features of their waivers that are 
"inconsistent" with provisions of the law in such areas as the definition of work, hours ofwork, 
and time limits, for as long as the waiver is in effect. 

Law and Prior GuidaDce: The statute states that waivers granted before the law passed are 
grandfathered with the entire law to the extent that the law is "inconsistent with the waiver." In 
its original guidance, HHS asked states to identify areas where waivers are inconsistent with the 
law, but it has taken no action since then. 

Draft Reg: The draft reg identifies Section 407 and the time limits as the parts of the law with 
provisions that may be inconsistent with a waiver. (Section 407 includes the work participation 
rates, the caseload reduction credit, hours of work required, definition of work activities, the 
requirement for sanctions for refusal to work, and nondisplacement provisions.) "Inconsistent" 
means that "complying with a T ANF requirement would necessitate that a state change a policy 
reflected in an approved waiver." . 

Section 407/Work Requirement: The draft reg explicitly states that HHS will recognize 
inconsistencies in two areas: the definition of work and hours ofwork required per week to be 
considered "engaged in work;" However, the draft reg states that HHS will not pennit 
inconsistencies that affect the denominator of the participation rates -- i.e., limit the universe of 
people to whom the participation rates are applied .. It is not clear why HHS is able to prohibit this 
waiver practice and not others. 

Time Limits: States whose waivers have time limits may argue that their time limits are 
inconsistent with the law. No states have time limits greater than five years, but many states have 
time limits with exemption and extension policies more liberal than current law. 

• 	 Extensions -- The draft reg says that both the federal and state clocks must start ticking 
simultaneously but that, once the federal clock expires, the state may grant extensions in 
accordance with the approved waiver until the waiver expires. The reg also says that a 
state need not comply with the law's 20% limit on exemptions ifits waiver's extension 
policies cause it to exceed 20%. 

• 	 Exemptions -- The draft reg also says that months during which a recipient is exempt from } 
time limits because of waiver policy do not count toward the federal five-year limit. 

Proposed Strategy: We are still examining whether there is any basis in the law for not 
permitting these inconsistencies to continue. Failing that, we can press HHS on monitoring and 
enforcement of these provisions. There is nothing in the draft reg about how HHS will determine 
which items are inconsistent, monitor state actions, or impose penalties on this issue. We are 
asking HHS to provide us with a list of inconsistencies and its plans to review them. 
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Work Requirements ror Separate State Programs 

Summary: The draft reg pennits state-funded programs outside TM'!' to count toward the 
maintenance of effort requirement without being subject to the welfare law's requirements. 
induding time limits and work participation rates. 

Law and Prior Guidance: The law is unclear on this point HHS and the states argued that 
bifurcation was permissible because the law uses the tenn "the state program funded under this 
part" to refer to T ANF and its requirements, while the maintenance of effort section defines MOE 
as spending under "all state programs" 

In a memo you wrote to the President in January) you recommended that we allow states to set up 
programs that are free of the law's requirements) but that we take additional steps outlined below. 

.1. 	 Issue a regulation to ensure that we can monitor whether states are using state-only 
program, to avoid sharing child support collections with the federal government, and 
advise states that they should not do so. 

2. 	 Issue a regulation that a state will not qualify for a caseload reduction credit unless it 7l 
demonstrates that the reduction did not result from transfening people from TANF into a ~t • 

separate state program. 
3. 	 Issue a reguIation that a stale cannot receive any mitigation in penalty for failure to meet 


work participation rates unless it shows that it has not used a state~ordy program to 

"escape the force of work participation rates." 


(You also recommended that HHS look at a state's overall work effort in its regulation on the 
high performance bonus, and that we seek a legislative change stating that HHS will consider 
separate state programs in determining whether a state has met the participation rates.) 

Draft Reg: The draft reg does not take the first action. It does a reasonably good job on the 
second action. On the third, it takes a sotler approach. In describing how HHS will implement 
the statutory requirement that it reduce penalties based on tile degree ofa state's noncompliance, 
it states that, "Vole will look beyond the participation rates for the TANF caseload to the efforts a 
State is making to engage recipients ofassistance in separate State programs in work activities," 

Proposed StrateeY: We propose to push for language that, unless a state proves it has not used 
a separate state 'program to get around the work participation rates, it is not eligible for a 
reasonable cause exception to a penalty, a reduction in penalty based on the degree ofnon~ 
compliance, or a corrective compliance plan. HBS may express concerns about whether they 
have the legal authority to do this, In fact, HHS argues that i1 does not have legal authority even 
to require states to report data on separate state programs, HHS's solution is to say that states 
will not be eligible for a high performance bonus, a caseioad reduction credit, or a reduction in 
penalty unless it reports on these programs. We are al50 exploring whether we could prohibit 
states from moving families to a separate state program retroactively, to limit gaming by states, 
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Cas.load Reduction Credit 

Summary; The draft reg will make it easier for states to obtain the credit and it gives states a lot 
ofiatitude in estimating the credit Jt requires states to submit data by November 30 of each year, 
.nd gives HHS the power to approve or disapprove plans by February 28. [t .Iso state. that HHS 
will not eonsider a caseload reduction factor fur approval unless the state reports data on separate 
state programs. 

Law Hod Prior Guidance; The law permits states to reduce their minimum work participation 
rate iftheir current caseload is smaller than their FY95 caseload. The reduction is measured as 
the number of percentage points by which the current caseload is less than the FY95 caseload. 
This c.seload credit from one fiscal year is applied to the participation rate for the following year 
-- i.e., a state whose caseload was 10 percent lower in FY 1997 than in FY 1995 would have a 
minimum participation rate in FY 1998 of20 percent rather than 30. The credit must not count 
families dropped due to eligibility cbanges, although it "places the burden on the Secretary to 
prove that such families were diverted as a direct result ofdifferences in such eligibility criteria." 

Draft Reg: 

• 	 The draft reg requires states to compare their T ANF + MOE caseloads for a given year 
with their AFDC caseload from FY 1995. This seems designed to ensure that. state will 
not qualify for a caseload reduction credit simply by transferring people from T ANF into a 
separate state program. However, for purposes of this calculation, the reg excludes from 
the cascload people IIreceiving services that have no direct monetary valuL.such as 
counseiing.,.and employment services" and those "receiving one~time. short-term 
assistance" for 90 days or less. This may make it easier for some states to quality for the 
credit: 

• 	 States that shift to providing only non~cash or short~time services will receive higher 
caseload reduction credits. 

• 	 At the same time, the draft reg invites a state that does not wish to include some Of at! 
famines in a separate state program in the calculation to submit reasons for doing so. This 
may help prevent certain states from losing a case10ad credit because they serve in MOE 
individuals who wouldn't have been eligibte for AFDC. 

• 	 For two-parent families, the draft reg pennits states to use either the overall reduction or 
the two-parent reduction, whichever will reduce tbe participation rate the most. 

• 	 Another way in which the draft reg makes it easier for states to claim the credit is that it 
allows states that have expanded eligibility to get credit for casetoad reductions that would 
have occurred ifthey had not done so (e,g., increases in earned income that is disregarded). 
Presumably the logic here is not to discourage eligibility expansions, but the legal authority 
is unclear. Many states say that their difficulty in meeting the two-parent rate is due in part 
to eligibility expansions they granted. 
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a 	 The analysis and data that a state must submit are unnecessarily vague, So are the criteria 
under which HHS will review a state's prop<>sed reduction factor -- "quality of data; 
adequacy ofthe documentation; and completeness of tbe list of changes in eligibility_" It's 
unclear whether HHS wlU have the information needed to, as the statute requires "prove 
that such famities were diverted as a direct result of differences in such eligibility criteria." 

• 	 The draft reg's list of what constitutes an eligibility change to be factored out has some 
questionable items. In addition to more straightforward items like changes in income and 
resource limitations, the imposition of time limits, grant reductions, and changes in 
requirements based on residency, age, or other demographic Of categorical factors. it 
includes: 
• fingerprinting; 
• drug testing; 
• waiting lists for assistance; and 
• sanctions that terminate a family's grant 

This broad list of "eligibility changes" will make it harder for states to reduce the participation 
rate. However, singling out these policies may be HHS's way ofdiscouraging states from 
adopting them and we may not want to be in that position. 

ff9Posed Stratee;y: We should ensure that the work rates are not undermined by an excessively 
generous caseload reduction credit We should seek to ensure that states submit consistent and 
objective information to HHS and that they do not use the caseload reduction credit as a y;ay to 
provide relief for the two parent work rates. 
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Penalties 

Summary: IDIS should toughen it. rules on imposing penalties significantly. The regulation is 
our best opportunity to ensure that the penalties have some teeth, since it win always be more 
difficult to impose penalties when faced with a specific state in a specific situation. 

Law and Prior Guidantti The attached chart summarizes the penalties in the law, The law , 
permits a state to be excused from most penalties ifit had "reasonable cause," It also pennits a 
state to enter into a corrective compliance plan to correct a deficiency for most penalties. For the 
work participation rates onJy, the statute allows states a third opportunity for a break: it requires 
IDIS to reduce a penalty "based on the degree ofnon-compliance." States can appeal any 
adverse action to the HHS Departmental Appeals Board, which is subject to judicial review. 

llun Reg: The draft reg follows the statute pretty closely for most penalties. It slates that its· 
interpretations are not retroactive, and that HHS will enforce the law before the regulation is 
issued amy against a reasonable interpretation of the law, 

Reasonable Cause: The reg generally limits reasonable cause to unforeseen events like natural 
disasters, However. the draft reg describes two specific instances in which HHS will grant 
reasonable cause -- for certain types of refugees, and for domestic violence waivers. 

Refugees: A state will be found to have reasonable cause ifit demonstrates that it missed 
the work participation rates because it provided services to certain types ofrefugees. 

Domestic ViQlence Wajyers: Currently. states can exempt victims of domestic violence 
from the work rates and time limits, so long as they put 30 percent of their overall caseload 
to work and enforce the federal five year time limit for 80 percenl of the caseload. Under 
this proposed reg. HHS win grant states reasonable cause exceptions to penalties if they fail 
to meet the work rates or exempt more than 20 percent of the easeland from the time limit 
if the failure is attributabte to their granting of IIgaod cause domestic violence waivers." To 
qualifY as a !tgoo<! cause domestic violence waivers," these waivers were temporary and 
included services to help individuals become self~sufficienL 

As currentiy drafted. the reg would give states reasonable cause for missing the work rates 
. and the time limit exceptions by as many people as they granted good cause domestic 
violence waiver to (see attached table). We would like to ensure thai this calculation does 
not over-estimate how many of these individuals would have been working if they had not 
gotten a waiver, 

As shown in the attached, we would propose to revise the reg so that the state could 
receive reasonable cause only for the number ofgood cause waivers multiplied by the 
work participation rate. Thus, if a state granted 10,000 good cause waivers, it could 
get reasonable cause for missing the work rates by only 3,000 (30% x 10,000). OMB has 
proposed a similar change for the time limit, although the situation 1S analogous.. 
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CQrrective CQrnplian&e Flans: The draft reg has vague and loose guidelines on when states may 
enter into corrective compliance plans,. 

• 	 States may take up to 12 months to correct violations under corrective compliance plans. 

• 	 While the draft reg has a general definition ofwhat a corrective compliance plan should 
include, it does not offer any insight illlo how HHS will determine if the plan is acceptable. 

• 	 Even ifa corrective compliance plan fails. a state may not face the full penalty. The statute 
says that HHS shall impose "some or all" of. penalty if a state's corrective compliance 
plan is unsuccessful The reg's interpretation is that a penalty may be reduced if a state: 

• 	 "expended more resources toward eliminating the violation than it was committed 
to expend under the correcdve compliance plan;» 

• 	 "made considerable progress in meeting the actions and outcomes" in its plan; and 
• 	 «encountered circumstances that could not have been anticipated at the time" the 

plan was developed. 

Reductions jn Participation Rate Penalties Based on Degree ofNon-Compliance: The draft reg is 
not very strict in interpreting the statutory language requiring HHS to reduce the penalty for 
failure to meet the participation rate "based on the degree ofnon--cornpliance." (Unfortunate1y~ 
the statute itself is not very strict here.) To measure the degree ofnon-compJiance and determine 
if a state is eligible for a reduction in penalty, the reg proposes that HHS should: 

• 	 I'consider the objective evidence of the good-faith effons the state has made to 
achieve the rates (e,g., its investment ofreoources, new program development, and 
staff training)." 

• 	 "look beyond the participation rates for the T ANF case!oad to the efforts a state is 
making to engage reeipients of assistance in separate State programs in work 
activities." 

Rather than emphasize outcomes, this invites states to submit reams of evidence on its process. 

Proposed Strategy; The regulation should dearly spell out objective and outcome-oriented 
criteria for when penalties will be imposed" 
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Other IssuesJFeatures 

Definition ofadmjnjs\rative costs: OMB is very concerned that the draft reg does not define 
administrative costs subject to the statute's 15% cap. 

Definitjon ofassjstance: This is defined to exclude short~term or one-time assistance. so that 
people who bene~t from diversion programs are not subject to all the law's requirements, 
However, for MOE purposes, all types of assistance are permitted to count. 

Individual work reQuirements: There is no enforcement of Section 402 work requirements (work 
after 2 years, community service after 2 months)" Also, states may define work in any way they 
wish for the purposes ofSection 402. The st.tute may support both of these interpretations. 

Work Actjvitjes: As expected, Section 407 work activities are not defined. The six~week job 
search limit is defined as annuaL 

i::lllD-Displacement: The draft reg does not take an alternative step that could strengthen the 
statute" The statute requires states to "establish and maintain a grievance procedure," The draft 
reg simply repeats this phrase rather than defining what an adequate procedure would be. 

Data aod repQIljn~ requirements: We are slogging th.rough the.question ofwhether the regulation 
requires enough data to measure success, but not so much that it becomes burdensome to states 
or can be publicly attacked. The requirements appear voluminous, but states are permitted to 
submit a data sample. 

Form and lengtb <litbe rule: The draft reg is about 100 pages long, with a 300-page preamble 
and a large appendix. HHS argues [hat they are unable to drop much in the way of existing regs 
at this time, since AFDC and EA are stil! being phased out for bookkeeping purposes. We are 
working with OIRA to ensure that the reg is as streamlined as possible. 
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Summary of TANF Penalties 

Rea. Cau.set Reduce for 
SQurces Corre("tive Ilegroe of 

Penalty Amount When ofllata Compl, Plan Non-Compl 

L MisuseofTANFfunds Al1lQl!llt Single Yes No 
misused audit 

: 2. Intentional misuse 5% Single Yes No 
DUdit 

1 FaiJure to submit an accurate> 4% Yes No 
complete, and timely requin:d report 

4. Failure to meet participation rates 5% initiany~ Data Yes Ye, 
max, 21% report 

" 

5. Failure to participate in I£VS No more than Single Yes No 
2% audit 

6. Failure to enforce penalties on No more than Single Yes No 
recipients not cooperating \\1.th child 5% audit 
support agency 

, 
17, Failure to repay a federal loan Outstdg loan No No 

runt, interest 

g, Failure to moet TANF MOE Amount of Fin'!. No No 
requirement shortfnll repmt 

9. Failure to comply with time limit 5% Data Yes No 
, report, 

10. Unremitted contingency funds Amounl Fin'l, No 
unremitted report 

11. Failure to maintain assistance to Nomorc thnn Single Yes No 
single parent who can't get chi!d care 5% audit 
for child under 6 

12. Failure to spend to compensate for Upto2%+ Fin'!. No No 
penally amounl state report 

didn'l spend 

13. Failure Lo meet MOE if you get AmouJlt or Fin'l. No No 
WTWgrant grant report 

14. Failure to sanction rceips. 1·5% Yes No 
rerusing work 
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Domestic Violence \Vaivers 

WORK PARTICIPATION RATES 
Examples assume a caseload of 100,000, a 30 pereent work rate, and 10,000 welfare recipients receiving 
good cause domestic violence waivers. which must be temporary and must include services to ensure 
safety. promote independence. and prepare recipients for employment 

DISCRETION PARTICIPATION RATE END RESULT 
CALCULATION 

HHS Discretion: IfHHS 30";' of 100,000 or HHS can allow states to 
determines that the states do 30,000 must work. lower the number of people 
not meet the work working from 30,000 to 
participation rates because 20,000 without penalty, if 
they've granted good cause they find they have granted 
domestic violence waivers, 10,000 good cau'e domestic 
then HHS will not penalize waivers, 
them. 

OMB No Discretion: • If a state grants 10,000 SUItes have to put 27,000 
IfHHS determines that the domestic violence waivers, people to work or be subject 
states do not meet the work then 30";' of90,000 or to penalties. 
participation rates because 27,000 must work. 
they've granted good cause 
domestic violence waivers, 
then HHS will not grant them 
a reasonable cause exception 
to the penalties. 

IDEAL Discretion: IfHHS 30% of 100,000 or HHS can allow states to 
determines that the states do 30,000 must work. lower the number ofpeople 
not meet the work working from 30,000 to 

27,000 without penalty, if 
they've granted good cause 
participation rates because 

they find they have granted 
10,000 good cause domestic 

then HHS will not penalize 
domestic violence waivers, 

violence waivers. 
them. 
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TIME LIMITS 
Examples assume a caseload of 100,000, a maximum or20 percent of caseload which can be exempt 
from the five year time limit, and 10,000 welfare recipients receiving good cause domestic violence 
waivers, which must be temporary and must include services to ensure safety, promote independence, 
and prepare recipients for employment. 

DISCRETION TIME LIMIT 
CALCULATION 

END RESULT 

HHS Discretion: 'IfHHS 
determines that the states 
have exempted morc than 20 
percent of individuals from 
the five year time limit 
because they've granted 
good cause domestic 
violence waivers, then HHS 
will not penalize them. 

No more than 20% of 
100,000 or 20,000 can be 
exempt from the time limit. 

HHS can allow states to 
increase the number of 
people receiving federal 
assistance from 20,000 to 
30,000, ifthey find they have 
granted 10,000 good cause 
domestic waivers. 

OMB Discretion: If HHS 
detennines that the states 
have exempted more than 20 
percent of individuals from 
the five year time limit 
because they've granted 
good cause domestic 
violence waivers, then HHS 
will not penalize them. 

No more than 20% of 
100,000 or 20,000 can be 
exempt from the time limit. 

HHS can allow states to 
increase the number of 
people receiving federal 
assistance from 20,000 to 
24,000, if they find they have 
granted 10,000 good cause 
domestic waivers. 
(5000*(.20*95,000)) 

?POSS Discretion: IfHHS No more than 20% of HHS can allow states to 
IDEAL determines that the states 

have exempted more than 20 
percent of individuals from 
the five year time limit 
because they've granted 
good cause domestic 
violence waivers, then HHS 
will not penalize them. 

100,000 or 20,000 can be 
exempt from the time limit. 

increase the number of 
people receiving federal 
assistance from 20,000 to 
22,000, if they find they have 
granted 10,000 good cause 
domestic waivers. 
? (10,000*.2)+(100,000*.2) 
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Proposed Cbanges to Be: 

WaiYcrs 
1) A state that continues a waiver inconsistent with PRWORA's work participation rates or time 
limits shaH not be eligible for a high perfonnance bonus or a cascload reduction credit. 

2) A state that continues a waiver inconsistent with PRWORA's work participation rates or time 
limits shall not be eligible to receive a reasonable cause penalty exception. to enter into a 
corrective action plan, or receive reduced penalties based on degree ofnon~compliance. 

3) A state can continue a waiver inconsistent with PRWORA's work participation rates or time 
limits only if the waiver when granted explicitly named the policy that the state now wants to 

continue (i.e., state can continue waivers inconsistent with the new law, not policies operated 
under waivers inconsistent with the new law). 

4) A state can continue a waiver inconsistent with PRWORA's work participation rates or time 
limits only in the geographic area for which the waiver was granted and implemented. 

5) In order to continue a waiver inconsistent with PRWORA's work participation rates or time 
limits, the state must notify the Secretary in writing in a letter signed by the governor. 

?6) The burden of pi'Oof on proving waivers are inconsistent with the law shall rest with the state 
and the regulation will require that the information necessary for the Secretary tomake that 
determination will be collected. States operating under waivers will repon performance and be 
monitored like a~y other state. 

Caseload Reduction Credit 
I) States that have expanded eligibility shall not get credit for caseJoad reductions that would 
have happened in the absence of the expansion. 

2) States shall apply the two parent caseload reduction as a credit to the two parent work ? 
participation rate and the overall caseload reduction as a credit to the overall work participation 
rate_ 

3) Fingerprinting, drug testing. and sanctions shall not be defined as eligibility changes that musl 
be factored out oftbe caseload reduction credit, 

4) Individuals "receiving services that have no direct monetary value ...such as counseling ... and 
employment services" and those "receiving one--tirne, short-term assistance" for 90 days or less 
shall not be eliminated from the caseload reduction credit calculation. 

5) States shaH report eligibility changes to the Secretary on a form consistent across states and the 
regulation shall define a more specific set ofcriteria upon which the Secretary shall evaluate this 
informatioo. 



1) A state that does not prove that it did not divert families to a separate state program for 
purposes of avoiding the work participation rateS or preventing the federal coUection of child 
support shall not be eligible to receive a reasonable cause penalty exception, to enter into a 
corrective action plan, or receive reduced penalties based on degree of non~compliance, States 
must decide at the beginning of the quarter which families are in TANF and which famities are in 
the separate state program (no retrospective reclassifYing to game the work rates). 

2) States sball provide quarterly data regarding bow many people have been sanctioned for not 
working. The data reports shall include the information necessary to determine if the state 
imposed a pro-rata redu'ctlon required by law, and whether the state required the individual to 
perfonn community service within two months and/or to work within two years" 

3) Good cause domestic violence waivers-­

a) HHS 11J.at (rather than shall) grant reasonable cause exemptions from penalties to states 
that fail to meet the work parti-cipation rates so long as the states do not fail to meet the work rate 
by more than the number oflndividuals granted good cause waivers multiplied by the participation 
rate. 

-b) HHS may grant reasonable cause exemptions from penalties for those good cause 
domestic violence waivers (as now gramed in the reg) that HHS determines were granted 
.pprQpriat~J~. 

c) HHS may gf.El.nt reasonable cause exemptions from penalties only for good cause 
domestic violence waivers that are temporary, I.e., less than six months long. 

d) HHS shall not grant reasonable cause exceptions to penalties to states for exempting 
more than 20 percent of the caseload from the five year time limit. 

4) Corrective aClion pt.n, - [seeking help from OMB on this one] 
lfrIS shall enter into a corrective action plan with a state only if such a plan: 
a) contains monthly process and outcome goals that the state must meet in order to 

continue to operate under a corrective action plan; 
b) contains significant new actions the state plans to take to meet the law's requirements; 
c) contains a letter signed by the governor outlining the need for the corrective 
action plan; 
d) shall be no longer tban six months. 

$) Reductions Based on Degree ofNoncompliance -­
The regulations sball detail. sliding penalty ,c.le that will be imposed based on degree of 

noncompliance. 
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