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Record Typs:  Record

To: Bruce N, Resd/OPD/EOP, Elena Kagan/GPDEOP

Feled Cynthia A, Rice/OPDEQP, Laurs Bivmnsty/WHO/EDP
Subtact: TANF reg Hngerprinmting issue

FYI, we have made remarkabty tittie progress on this issue, and B may end up getting elevatad,
Just 1o remind you, this is the issug where HHS wants ta count fingerrinting, drug tasting, and
whole grant sanctions as eligibility decreases, and give states that iniiste use of these wols g
smaller caseload reduction credit,

HHE has sevars! arguments.

& Firsy, the low says that eligibility decreases must be factorad oul of the credit, and they say
fingarprinting was explicitdy entited as 2 condition of aligibility in AFDC, Therefore, they
argue that iU's hard 1o say s not an sligibllity change for thig purpose. We sre working an thig
Question.

&  Bgcorxd, they conceds that soms of the 10-20% caselead redustion that results from
fingerprinting does reflect rooting out fraud, but they argus that much of It is simply an extrg
sdministrative hurdle that causes many people to fall by the wayside. Also, Emil Parker arques
against us on this, making the argumient that many poor people are generally frightanad of
fingerprinting and other police-like astions,

» Finally, they argue [as we do on other issues) that we are just talking about the caseload
reduction credit here. States are still fres to fingerprint, and they will benefit in other ways if
they do - with money saved, and with 3 smzlier base of people to whom the work participation
rates are appled,

We are assurning we should continus 1o carry the standard info Dattls on this ons.



Diversion to Separate Sfate Programs
1o Aveld Work Participation Rates and Child Support Requirements

. Issue

%

States can cusrently divert cases into separate State programs in order to avoid work
participation requirements and Federal child support collections. The proposal under discussion
would require a State to prove it had not diverted participants, as a condition of gaining penalty
relief. HHS has agreed to condition the reasonable cavse penalty exception and degree of non—
comphiance penalty redictions on States not diverting cases 10 avoid work participation
To@iirements,

EQP Position:

Under the current proposed rule, states will have an incentive (o siove hard-to~empioy
“individuals from TANF, which is subject to tough work participation rates, 1o separate state
programs where such work rates dont apply, undermining our efforts o turn welfare into a
work~hased system. To discourage such diversion, States should not be permitted w enter into a
corrective compliance plan or to receive a reduction in penalty after failing to correct a viclation
untess they prove they have not diverted ¢ases for the purpose of avoiding the work participation
rates. Thesc restrictions must apply 1o af} 14 penalties, not simply the work participatiors rate
penalty, because & State that successfully diverts hard-to-employ cases will be able 1o meet the
TANF work participation rates and will have no need for penalty relief in that area. In addition,
HHE should withhold all forms of penalty relief from States that divert families in order w prevent
the federal child support collections. The net Federal share of child support céllections in
FY1998 is estimated a1 §1.047 billion, which States could avoid giving back to the Federal
government by diverting cases with child support collections to separate State programs.

HHS Position

As mentioned above, HHS supports the striet enforcement of the TANF penalty mechantsins that
are directly related to work participation rates - denying reasonable cause for work penaity,
collecting all the data HHS can, and momnutoring for abuse to see if additional remedies need to be
pursied, consistent with the ryutoally agreed upon January HHS gudance. In addition, HHS
would hold States accountabie through the use of the high performance bonus 10 reward States
for getting recipients into work and use of the bully pulpit to publicize State actions if they abuse
their flexibifity. HHS will also consider future legisiative or admirsstrative remedies ifabuse is
widespread. HHS maintains that any further leveraging of the penalty relief provisions wounid be
viewed by Congress and the Governors as overreaching and unduly preseriptive; is subject to legal
and political challenge; and would severely damage their relationship with the States which is
eritical to the success of wellare reform.



Treatment of State Waivers

8sue

The TANF law allows States to continue to operate waiver provisions that are "inconsistent” with
TANF. Theissues al hand are 1) what is the scope of waiver policies that can be continued; and
2) whether we can and should deny bonuses and certain penalty relief to states that continue 1o
operate waivers that differ frorn TANF work requirements and time limits,

ECGP Posion: .

The current proposed rule allows States to continue prior law policies that were not specifically
covered under a waiver {e.g., unfimited vocational education and college atfendance or more than
% weeks a year of job search) which stretches the menning of the statute and undermines the new
faw’s strict work focus, Moreover, the regulation allows states 1o expand waivers beyond the '
geographic area in effect (1.e, implemented) on date of enactment.

While the stafute requires us to preserve the right for states to continue waivers with less siringent
work niles and tme lmits, we do not need to reward those that do so. Thus, we beligve that
States that do not comply with TANF rules regarding work requirements or time Lmits because
they continue inconsistent waivers should not be eligible for the bonuses and rewards established
under the new law, including the high performance bonus, the caseload reduction credit, a.
reasonahle cause penalty exoeption, 8 worrective complianee plan, or a reduced penalty forany of
the violations established in the law. States should not be able {0 continue program features that
were not specifically covered under a walver, such as unlimited vocational edueation, college
atiendance, or more than 6 weeks a year of job search. In addition, states should not be sble to
expand waivers beyond the geographic area in effect (e, implemented) on date of enactment.

HS Position

The current proposed nule provides a tight interpretation of the waiver inconsistency language
that protecis against widespread avoidance of the TANF provisions, Taken as a whole, the EOP -
recommended provisions appear to thwart Congressional intent in providing States with the
opportunify to continue operating waivers. Such an approach s difficult to explainin light of the
Admuustration’s prior support of these waiver projects and clains of success. Denying a high
pesformance bonus also would punish the very States whose waivers are rmost innovative and
effective, undermine our efforts to shift the focus to outcomes, and severely damage a strong
working relationship we have developed with the States. Further, desial of caseload redustion
credits and the opportunity to enter into comrective compliance plans may not legally sustainable.
Given the Brmited and indirect regulatory authority, we should exercise some restraint in
penalizing States that elect an option available to them under the law,



Woeork Penalty

e e oot AN sl 1100 vy

aft"y after state fails to correct
I violation.

o

Divert Hard-to-Employ Families from |

TANF to Aveid Work Participation

Reguirenients

1. Set penalty basad on "degrse of Agreed Ng Agreement !
non-comphiance” (option gxists for '
two penalties: work and one other).

2. Reasonable cause penally excepiion Agreed No Agreement

3 Corrective comphiance plan No Agreement No Apreemsnt
(penalty postponed dunng plan)

4. Reduce penalty (npose "some or No Agreernent No Agreement
ali”) after state fails to comect
viclation,

| Deny Reliel from Penalties o States that Work Penalty Other Penalties (13)

Divert Families from TANF to Aveoid ‘

Federal Collection of Child Support .

1. Set penalty based on "degree of No Agreement No Agreement '
non-compliance” {option exists for *
two penalties: work and one sther).

2. Reasonable cause penalty exception No Agreement No Agreement

3. Corrective compliance plan Mo Agreement No Agreement
(penalty postponed during plan)

4. Reduce penalty {impose "some ot MNo Agreement No Agreement




Deny Relief from Penalties to States that Divert Haz“d-m-Emplcy Families fmm TANF

to Avoid Work Participation Requirements

e —

—

Penalty

R e
Set Based Reasonable | Corrective
on Degree | Cause Comphance
of Non- Exception Plan
Compliance

Canbé
Reduced.
Alfer Plan
Does Not
Correst

i, Misuse of TANF funds

Vinlation

1. Failure to Submit Report

3. Failure to Meet Participation Rates

Agreed

Agresd

4. Failure to Participate in Income and Eligibility
Verificption System

3. Faijure to Require Individuals to Cooperate with
Child Support Ruies

6. Failure to Repay Federal Loan

7. Failure to meet TANF MOE Requicermnent

8. Substaniial Noncomplisrce with Child Support
Raguirements

Not addressed in this draft regulation,

9. Failure to Compiy with Tine Limil

10. Failure to Maintain 100% MOE if
Received Contingency Funds

11, Fatlure to Maintain Assistance to Parents who
Caryt Gt Child Cure for Child under Six and
Dioesn't Work

1 2. Failure to Expend Additiona! State Funds to
Replace Gyant Reductions -

i3, Failure to mest TANF MOE if got DOL
Welfare o Work Grant

14, Failure 1o Sanction ndividuals who Refuse to




Deny Relief from Penalties to States that Divert Families from TANF
to Avoid Federal Collection of Child Support

Penalty ' ) Set Based Reasanable | Comrective | Canbe
on Degree’ | Cause Compliance | Reducad
of Non- Exception Plan After Plan
Comphlance Does Not

Correst
Violation

i

if shaded, then not apg&abie to that penalty.
H FEEEH 5 Wmﬁ

1. Miguse of TANF funds

2. Failure Lo Submit Repont

3. Failurs to Meet Participation Rates

4. Failure lo Pasticipatie in Income and Eligibility |
Verification System

5. Failure to Require Individuais to Cdopcra};e with
Child Suppart Rules

&, Failure to Repray Federal Loan

7. Fallure to meet TANF MOE Requirement

8. Substantial Noncomphiance with Child Suppont Not addressed in this drafl reguiation.
Requirements

i

9. Failure to Comply with Time Limit

10, Failure to Maintain 100% MOE i
Recatved Contingency Funds

i1, Failure to Maintain Assistance to Parenis who
Camt Get Chald Care for Child under Six gad
_ Doesr’t Work

12, Failure to Expend Additional State Fundg Lo
Replace Grand Reductions

13, Failure 1o mest TANF MOE if get DOL
Wellare to Wark Orant

i4. Failure to Sanclion Individaals who Refuse (o
Wark.




TAY ALTY STRUCTURE

4 Penalties 1n Statute
{Penalties in shaded boxes are not eﬁgiﬁsiefor rggggg%gle cause or corrective compliance plany

11. Failure o Maintain

Assistance to Parents whe Cant
(et Child Care for Child under
Six and Doesn't Work

1. Misuse of TANF funds

2. Failure to Submit Report

kkkkk

3. Failure to Meet Pasticipation 8, Substantial Noncompliance

Rates with Child Suppost : \
’ Requirements SNl R R

4, Failure to Participae in 9, Failure to Comply with Time 14, Failure to Sanction

Income and Eligibility Limit Individuals who Refuse 1o

Verification System Work.

5. Failure to Reguire Individuals
to Cooperate with Chili Support
Rules

e =k
Steps 1o Levving Penalty
tep #1: Bsiablis] :
L Secretary levies penalty if she deterrmnes 4 violation has occurred.
. For 12 of the 14 penalties, the amount is listed in the statuie.
. For two penalties -~ for failure to meet the work participation rates and failure o maintain assistance

to parents with children under age six who can’t work because they car't éind child care - the statute
says that the penalty shall be based on "degree of non-compliance.” (In the proposed reg, we are
establishing a sliding scale defining "degree of non-compliance”™ for purposes of the work penaity )

Swg #2: Consider Reasonable Cause

[f the Secretary determines that a state had reasonable cause, she will waive the penaity.
s ‘The reg estabhishes that having failled the work and tirmne limits due to granting good cause domestic
" violence walvers is a reasonable cause. Also allowed are natural disasters; incorrect fonmal federal
guidance; and isolated, non-recimng problems of minimal impact.

Step #3:

L The Secreimy must aﬁow stateoppor{mzﬁy to enter info a corrective eompliance plan and will not
iripose the penalty while such a plan s in effect. By statute, cerfain types of violahons (all financial}
are not eligible for a correchive compliance plan.

'I'ize Secretary will not unpose the penaity if the state corrects the violation.

» I{"a state <oes not correct the viclation during its corrective compliance plan, then the Secretary shal
assess "some or all” of the penalty. The regulation allows the Secretary to not impose a penalty if the
state made substantial progress, defined for the work penalty as having closed balf the gap between
actual and required rate,



Scope of Watvers

Type of Polivy
1. Cay continue specific waiver granted if new law is “inconsistent” Ag}eed

9 Can continue prior law policy for which waiver not speaifically granted (e.g.,
unlimited vocational educazzozz, college, more than 6 weeks a year job seazch} £

L 3. Can continue to operate waiver in geographic area no larger than oz‘zgmély .

atzﬁ}z;mzed
4 Can continue to operate waiver in geographic area no larger than "in effﬂcz of
implemented on date {:rf'enactmem
Pttt et e Ao b A = —3 Camamr i — e, st o

Availability of TANF Bonuses and Rewards to States Confinuing “Inconsistent” Waivers

Type of Policy
{ L)Eligible for high perfmmance bonus
________________ Au.:._.. for caseiéwcnﬂfl m‘edlt —— i A e

i
¥




Availability of Penalty Relief to States Continuing “Inconsistent” Waivers

1. Misuse of TANF funds

Penalty Set Based | Reasonable | Corrective | Canbe
on Degree | Cause Comphance | Reduced
of Non- Excephon Plan After Plan
Compliance Does Nt

Correct
Violation
if shaded, then not applicable to that penalty

2. Failure to Submit Report

s et b

3. Failure to Meet Pasticipation Rates

it 4. Failure to Participate in Income and Eligibility
Verifigution System

5. Failure 10 Require Individuals to Cooperate with
Child Support Rules

6. Failurc to Repay Federal Loan

7. Failure to meet TANF MOE Requirement

8. Substantinl Noncompliance with Child Suppon
Recuirements

9. Fatlure to Comply with Time Limit

10, Faslure to Maintain 100% MOE if

Received Contingency Punds

11, Failurs 1o Maintain Assigiance to Parents wizé
Can't Cret Child Care for Ohild under Six and
Doesiit Work

12, Failure 1o Expend Additiona! State Funds o
Replace Grant Reductions

13, Fatjure ta meei TANF MOE # gat DOL
Welfure to Work Grant

14. Failure to Sanction Individuals whe Refuse to
Wark,

NN s =




Becord Type: Racord

To Laura Emmett/WHOMEGP

o
Bubiect: for 5:30 mesting; | shoukd have sent to you too

~~~~~~~~~~~~~~~~~~~ Forwardad by Rigna Foruna/OPEDP on 11290/97 0445 PM

fenard Type: HRacord

To: Bruce N. Reed/QGPD/EQP, tlena Kagan/OPVEQP

T Cynthia A, Rigg/OPDJEDP
Subiect: Waiver info; explration datos are in pergnthases

I. The following states used definitions of work or hours of work in their waivers that did
not require waivers of prior law, but would qualify as inconsistencies under HHS's
propesed reg and therefore could continue:

Clonnecticut 2003 Delaware (2002)

Hawail (2004-2005) Massachusetts (2005)
Minnesota (2001 - 20023 Missouri 2000)

Nebraska (2002} New Hampshire (2001.2002)
North Dakota {2003) South Carolina (2003 - 2004
South Dakota {1999) Tennessge (2087 - 2008}
Texas {2002y Utah (2000)

Vermont 2001

HHS says the list above is probably incomplete, and it may also include:
Virginia, Indiana, lowa, Ilinios, and maybe Oregon and Michigan

1. The following states have time limits that could continue because they are inconsistent
with current Jaw:

Arizona (2002) Connecticut (2003)
Delaware 2002} Florida (2001
Hawaii (2004 - 2005) Hinos 2000}
Indiana (2002) fowsa {1958)

Louisiana (2002) Nebraska (2002}



North Caroling (2001 - 2002) CGhio (2001
Oregon (2002} South Carolina (2003-2004)

Tennesses (2007-2008) Texas (20023
Virginia (2003) Wisconsin (2006}
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(2) Each State’s estimate must factor out any caseload decreases due fo Federal requirements or
State changes since FY 1995 that affect an individual’s eligibility for assistance. These include:

(1) Changes in eligibility rules that directly affect a family”s eligibility for benefits (e.g., more
stringent income and resource limitations or time limits); and

- Sach. rfgazmmcnhs rdenti \jﬁmtm‘fﬂ{&rw I i’:".-'i"?'|~=y«f Fuere ine
un;Qe«"' é&shn@» ei*g*b f'f“‘\_l f”ié;ﬁS'f - e o N
reamble &'for Section 271.42 ’

Thus, we propose to give States credit for caseload reductions except when those caseload
reductions anise from two kinds of changes in eligibibty: (1) cizazzges in eligibility rufes that
directly affect 2 family’s eligibility for benefits {e.g., more stringent income and resource
limitations or time limits); or {2) changss in procedural conditions of eligiblity that alsc have a
dzmat gz_ld sxgu; ﬁcém eifeﬂt on c;aseieads ‘z:y delaymg or den;,qng ehgxi:ﬁzty fe-grdocmmentation

Under this approach, we would not give States credit for caseload reductions due to new
procedural requirements where such requirements served simply as an obstacle that had the effect
of keeping ebgible families from seeking or receiving assistance. We would allow Statss to get
saseload reduction sredit wherg thev can show {through al case studies, samplin T
reliable technigues) thatlnew profedural requirements (such as fingerprinting or other verification
tecluuque&) have resul é n the 1dent1ﬁz:atm af faxmkes ii:;:zz were mehgzbie under exlstmg

Through this policy approach, we are seeking to achieve the balance identified by Congress: that a

State should receive credit for moving families off welfare, including by detecting and preventing
fraud, but should not be able to aveid its accountability for work as & result of any changes that

restrict program eligibihity, |,
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{ssues

1. Penalty; Diversion to Separate State Programs - To discourage states from diverting
famnilies from TANF to state programs in order to avold work penalties or avoid sharing child
support collections with the federal government, add these provisions 1o the proposed regulation:

M

a) In order to enter into commective compliance plan for any violation or to receive a
reduction in penaliies affer failing to correct a violation, a state must prove that it did not
divert families to a separate state program for the purpose of avoiding work ‘participation
rates. .

b} Inn order for a state o be eligible to receive a reasonable cause penally exception, 10
enter into & corrective compliance plan, or to receive reduced penalties or a penalty based
on degree of non-compliance, a state must prove that it did not divert families to a
separate state program for purposes of preventing the federal collection of ¢hild support.

¢} Include in thé MOE data report information on whether individuals served in the
separate state program were on TANF within the last six months and other information to
help the Seeretary determing :f diversion has oceurred.

. Penalty; Threshold Level - States that achieve af least 90 percent (rathier than 75 pereent) of
the required work participation rate shall be eligible for a reduced penalty 235;?;;1 degree of non-

comphiance. Done M see qrh By On {%‘L"fﬁ p?n

3, Penalty; Corrective Co

hpliance Plan - 9
a) Reduce the amount of B 345 have 1o commplete correchive actions from 12106

months,

b) Eliminate the option forthe Seqretary to reduce the penalty on a state that has failed 1o
correct a viekation thyelgh a correciivg compliance plan if a state expended more
resouroes, made substantial progress, or enoomzwzeé circumstances that could not have
been anticipated.

4. Child Only Cases -

a) The Secretary will analyze data on a state’s child-only cases to determine if the state has
reclassified cases as child-only in order to avoid penalty for fadure to meet the fiscal year
work participahon rate or for exceeding the 20% hardship exemption for the five year time
himit. If the Secretary finds that the state has reclassified cases for this purpose, she will
inchude the reclassified cases in the caleniation of the state’s work participation rate and
hardship exernption.

b) The regulation will identifyy which data elements will allow the Secretary to make this
detenmination,



5. Diomestic Violence - The Secretary shall not grant reasonable causs exceptions o penalties to
states that exempt more than 20 percent of their caseload from the five year time limit due o the
granting of good cause domestic violence waivers. <z

&, Casecloadd Reduction Factor -

dfirovide states with g choice of applying the two
crall caseload zc{iucti?n as a credit to the two parent

a) Remove the provision that™wg
parent caselead reduction orthe
work participation rajs

W\ ‘k\ b) Remove the provision thitwould ; states 1o exclnde “based on nature of benefils
05‘”( provided” some or all families ¢ separate State program when comparing a given
. year's caseload to that fm/mﬁ’ 1998,

¢) Fingerprinting, flrg testing, and whole grant sanctions shall not be considered eligibility
'f (q?\’ 0 M changes that mYist be disregarded for purposes of caleulating the caseload reduction
F\ % otor. This will be accomplished by listing eligbility changes it the regulafion without
‘T rsting these items and making clear on the Caselosd Reduction Report form that these
7 policies are not eligibility changes.

% 7. Walvers -

.»( 3 M a) A state that continues & waiver inconsistent with PRWORA s time lirnits or work
requuirements shall not be eligible for a high performance bonus or a vaseload reduction
credt,

b} A state that continues a waiver inconsistent with PRWORA’s time limifs or work
requirements shall not be eligible to receive 3 reasonable cause penalty exception, to enter
nto a corrective compliance plan, or to recetve reduced penalties or 4 penalty based on
degree of non-comphiance.

* ¢} Prior law definitions of work activities may not be continued under waivers.

d} Waivers that are inconsistent can only be continued in the same geographic areas as
they were originally approved in the waiver and were in effzct on date of enactment.

RRTAN

e} In order to continue a waiver incom
requirements, the state must notify th
governor.

nt with PRWORA ¢ time limits or work

I writing m pi&tﬁer signed by the .

6 \@Jép & Administrative Costs - Include case management and eligibility determination in the
f\% definition of administrative costs. '

S

10726797



Bemestic Violence and the Five Year Time Limit

It y Agreed-to Definifion:
A “good cause domestic violence watver™ is defined m § 270.30 as one that is: “granted
appropriately based on need as determined by an individualized assessment; temporary, fora
period not to exceed six months {they can, however, be renewed]; and accompanied by an
appropriate services plan designed to provide safety and lead to work.”

Qur Proposal

The Secretary shall not grant reasonable cause exceptions o penalties 10 states that exempi more
than 20 percent of their caseload from the five year time Hmit due to the gmntmg of good cause

“ domestic violence wawers

Fheir Proposal
Adds these new sections regardmg domestic violence and fime lirnits;

Insert #1: **States must grant good cause domestic violence waivers appropnately, which, in thé
context means there must be 4 need to excesd the time limit Ror a given family. 'We do not expect
that many such cases will arise; however, we recognize that there are instances where an
extension is necessary. For example, if a recipienLayffers a recurrence of domestic violencs
toward the end of the five-year period, the State rétﬁ}waive the time lirail 1 order to provide the
services she now needs.” -~ \m./h;_{ mtd oy

Insert #2: “A State mal “Brant good cause domestic violence waivers appropnately, in
gccordance with the sriteha specified at $270.30. I 2 State fadls to mieet the criteria specified for
“good cause domestic violence waivers” specified at §270.30, the Secretary wll not grant
reasonable cause under this paragraph.”

A Possible Counter-Proposal
Ontion #1: Revise Insert #2 as follows:

“A State must grant good cause domestic wczlenc.. walvers appropnately, n accordance Wlth the
¢riteria specified at $270.30, - The need for th 4

gnnlv to the m&d foratime Iﬂmt EXTENSION, the Seoretary ¥

fora tune hmxtxggmwn Ifa State .. to meet the critena speczﬁeé for “gooé cause égmesim
violence waivers” specified at §270.30, the Secretary will not grant reasonable canse under this

paragraph.”

Option #2: Revise Insert #2 as follows:
“A State must grant good cause ém‘zam{: me&cnce wavens ag;pmpzzately, in accordance with the
criteria specified ot §270.30. The need for 2 SCIL
apoly to the need for a time limit gzgzgz;gan the Secz‘e‘farv W:iiﬁi 3”24}2 aafamaﬁcaﬂy mzmdez‘ the

granting of a good cause domestic violence watver for work participation to be sufficient grounds

{g{ gmg h.mﬂ extension, Begggsg the Sccretm doss not e;ggcci man}t such cases to anse she

éemesﬁcwc!mw Waivers Eranted bv the State for workgarhclganon, and she will rtot grant
reasonable cause for waivers 3if a State fails to meet the criteria spemﬁed for “good cause
ciemes{lc vzoiezzc& watvers” specified at §270.30the-5ee eRTSe




Child Only Casey

Add the following language:

States have flexibility to define the term "families receiving assistance that include an adult ora
minor child head of household® as used i Sectior: 4A07(bX BT and the term used in Section
4082} AY and (B) -~ "a family that inclides an adult who has received assistance” who is not
"s minor ¢hild; and not the head of household or married fo the head of hﬂqsehe&d,”

However, under no circumstances shall states exclude families from these categories for the
purpose of avoiding the work participstion rates or time hmits.

Sta‘tes shali r&pori am*mally o KZ%S on the nmbez of families excluded from the cglcnlatmn in
A) and {(B) including an estimate of the number of

famxhes excluded becam;e the parent or Eegal guardian is unable to care for the child, the parent is
receiving assistance under 351, the parent 1s not ¢ligible for TANE because of the application of
other parts of this law, and other causes,

. acretary fine ! oclassified families for the purnose of avoiding a
em} for Work az‘ﬁc: atz:m of tzme hmxts shall include those families in the ealonlation for




Work Penalties Structure

Assume @ stale wzth a block grant of $100 million with a $5 mitlion or § percent 1op penalty for missing the work ;}aﬁm}patmn rate,
95% of caseload in single parent families and 5% in two parent farnilies,
an overall participation rate of 30 percent, and a two parent rate of 75 percent.

OVERALL PARTICIPATION RATE ' TWO PARENT PARTICIPATION RATE
HHS Rovised Proposal Pessible Counteroffer HH3 Revised Proposad Possible Coumderolfer
Step #1: Establish Pensulty
baged on Degree of
Naon- Compliance -
Exumple At Fhe penaily is 34.3 mittion The peaaliy is 53 milfion.’ ‘The pennity is 5.5 mitlion The penalty is $.25 million
H state did not achieve 9084 -
of the work participation rate {The smaller of $4.5 miflion [¥oli penalty imposed if state | {The targer of S S milliog or | (Equal to 35 wiltion times
(e.g puarticipation rate was or 54.75 miltion, L.e., the falls below 9084 threshold]. $.238 million, t.c. the larger of  { .0, the percent of the
lower thisr 27% for overall smaller of (55 million x 9} or {83 millionx . or caseivad that are two pares
coseload and 67.5% fortwo - | {85 million x .93, the percest {$$ million times .85, the feroities. P
parent}: of caselond that is non-two percent of ciselond that are
parent fenilies)] two parent families}]
Example B: The penally is $2.25 mitlion. The penuity is 2.5 million, The penalty 12 $.23 million, The penalty ix $.123 million,
H stale achisved $5% of the i
work participation rate {The maxinum pensity [The matinum pensity - [The sxskwnnn penalty —~ {The maxissen pesalty -
(e.g 28.5% for overall and in this cose 345 mitlion ~ i | inthus case S5 million @5 . in this case $.5 milliog ~ is in this case $.25 million -~ is
T1.25% for two parent): reduced in half beeanse state rechiced in half beoange state reduced in balf because sate reduced in half becanse state
achieved batfthe difference achieved half'the difference schieved half the difference achieved haif'the difference
between the required rate and | between the required rate and | between the reqaized rate and | between the required rat¢ and
the threshold.) the fhreshold.} the threshold } " | the threshold ]

LI stote faits overall and two parent rute, the maximum tolal penalty shati be §5 millipn

2 HHS argues that although this option iy ghmpler and, one could argue, fairer to states with very smail two parent cagelonds, their mindmum {0 percent
penalty would be better because it would a) signal thae we'rs serions sbout two parant work rates, and b} e diseourage states Som adapting pro-family welfare
policies which intrease the number of bwo purent farmiltes on the rolls.
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OVERALL PARTICIPATION RATE

TWO PARENT PARTICIRATION RAYYE

penalized while under the
plan, which musy st no

. plaas moust include:

longer thaa sie monthe, Such ’

how the state will correct or?

discontinne, as appropriate,

Jhe violation ks & tinely

Fiithiiel ool
%) The walestones, including
interies process aid outcome
goals, e State will achieve
to gusure it comes into
complisnes within the
specified time period;

4) A vertifizntion by the
Goveraor thut the gtate is
comunitted to vorrecting or
siseoinning the vielation in
accordance with the plan.

HHS Revised Preposal Pussible Connteroffer HHS Revised Proposal Possible Counteroffer
Step #2: Comsider -
Reasonuble Cunse
The Secretary may waive the | Failing becanse of: Same Same Bame
penadty if she determines the 1) Granting of good cause
siate had reasonable canse, domestic violence walvers; .
defined in e regniation as; 21 Natural disasters;
3} Formally issued federal
guidance that was incorrect
4) “Isolated, non-recurring
problesss ou minimal impact “ .
that are aof indicative sfa
gystemic probiem™
.1 3 Due to provision of :
assistance to refogees n
federaliv-approved alternative
project. ?
Step #3: Entey inte . .
Correctlve Compliance
Plan
A stote may accept the penafty | 1} A complete analysis of why | Same Smme Same
or fils within two months 5. the state did not meet the
corregtive compliance plan, requirements;,
The state shall uot be 23 A dstailed description of ,
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OVERALL FARTICIPATION RATE

TWO PARENT PARTICIPATION RATE

HEES Revisod Proposal Possible Counteroffer HHS Revised Proposa! Puossibla Comnteroffer
Step #4: After Unirective
Compliance Pinn, Secretary
Can Reduce Penalty
To regeive preduced peaalty, | 1) Had 2 satara) disaster or Bume. Same. Suane.
the stals must have: regional recession, to which
§ faihure was attrikestable; .
23 Made substantial progress Option Za}; A stole shall have | 2) Mude substantial progress Option 20): A stute shall have
towards correcting or its penalty reduced by the towards sorrecting or its penaity reduced by the
discontinuing tie violation percentage by which i discontinting the violation percentsge by which it
mereased iis participation rate increased its participaiivn rule
{e., o state that increased its {e.%, o sigle that increased ia
participation rate from 20 participation rate from 28 1
24 pereent shall reduce iis 24 percent sholl redoge ifs
pesaity by 20 peccent {8730}, penalty by 20 percent {4/20)%
Option 2b) A state shall have Opsion 28} A state shall have
its penalty reduced by the its penalty reduced by the
percentage thai it reduced the prrcestage that it redoced the
zap between i purticipalion g between its purticipation
rate before the plen and the rate before tie plan nnd the
required rute (e, 9 stale that required rafe {53, o siate that
increased the oversl! rase inereased the overall rate
From 20 o 24 percers shall frons 20 to 24 percem shall
reduce its penaliy by 40 reduce Hs penalty by 40
percent {47143Y, percest (4/10));

COptien 2¢}: A state that
incrensed s participation rate
by 23 percent or more shall
hawve ity peoalty reduced of the
dizseretion of the Secretary.

Option 24} A siate that did

not achisve 90 percent of the
purticipation rete shall recerve
the fulf penalty. A state that
achieved 90 percent of the
participation rate shall have
#ts penalty reduved st the
discretion of the Secretary.

Option ¢l A stade that
merenssd s partivipation rale
by 25 peroent or more shall
have ity penalty reduced st the
diseretion ol the Secretary.

Option 2d) A stage tat did

mot achieve $0 pereent of the
parlicipation rate shall re¢eive
the fsll penaity. A state that
achieved $0 percent of the
participation rate shall have
its penally reduced & e

discretion of the Secvetary.
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NOTE TO BRUCE AND ELENA

FROM: CYNTHIA

SUBE MONDAY'S TANF REGULATION MEETING

I've tried 10 make it fun. well, easy a?z%fway..'. to prepare for Monday's TANF regulation meeting,
Attached are:

1} A list of the eight issues that will form the basis of the discussion, We sent thig
version of the list to HHS today; it is very ¢lose to the one you saw on
Friday but the order of issues and the description of some issues has changed.
In addition, Bruce said Friday he wanted to re-open the issue re: classification

of fingerprinting and drug testing, so it's listed as issue 6 ¢},

2) A one pager on the penalty structure in the current draft regulation -
should be a helpful reference guide to this confusing topic.

3) For each issue, a description of our position, our justification, and, where

apprapriate, expecied counter-arguments and possible compromises, Please look
carefully at Issue 7 - waivers, which ! believes pushes the envelope as far as it can

go.

I beligve that it is most important that we hold firm on the following:

1) Issue | relating to diversion 10 separate state programs;

23 Issue 3 b) relating to the Secretary's option to reduce penalties,

3) Issue 4 refating to child only cases;

4 Issue 7 a), b), ¢}, and e) relating to waivers,
Bruce -~ vou indicated Friday that Issue 6 a) and b) (relating to the caseload reduction credit}
weren't important 1o you and that you wanted to amend Issue 2 10 enswre states that {ail the two

parent work rates waon't be penalized so much (the latter 1 list as a "possible compromise” that you
can raise in the meeting to show them good fainh).

HHS, s you know, is very opposed 10 Issue 5 (domestic violence waivers and the time limit).
They also seem to feed quite strongly about #3 by and 1 b},



Jasues

1. Pepalty; Diversion to Separate State Programs - To discourage states from diverting
families from TANF to state programs in arder to avoid work penalties or avoid sharing child
support collections with the federal government, add these provisions 1o the proposed regulation:

) In order to enter into corrective compliance plan for any violation or to receive a
reduction in penalties after failing to correct a violation, a state must prove that it did not
divent families to a separate state program {or the purpose of avoiding work participation
rates. -

b} In order for a state to be eligible to receive a reasonable cause penalty exception, to
enter INte & corrective compliance plan, or to receive reduced penalties or a penalty based
on degree of non-compliance, a state must prove that it did not divert farilies to a
separate state program for purposes of preventing the federal collection of child support.

¢} Include in the MOE data report information on whether individuals served in the
separate state program were on TANF within the fast six ionths and other information to
help the Secretary determine i diversion has occurred.

2. Pennalty; Threshold Level - States that achieve at least 90 percent (rather than 75 percent) of
the required work participation rate shall be eligible for a reduced penalty based on degree of ron-
eotnpliance.

3. Penalty; Corrective Compliance Plan -

a) Reduce the amount of time that Statgs have to complete corrective actions from 1210 6
months.

b} Eliminate the option for the Secrefary to reduce the penalty o1 a state that has failed 1o
correct a violation through a corrective compliance plan if & state expended maore
resources, made substantial progress, or encountered circumstances that could not have
been anticipated,

4. Child Only Cases -

a} The Secretary will analyze data on 2 state's child-only cases to determine if the state hag
rectassified cases as child-only in order to avoid penalty for failure 1o meet the fiscal vear
wark participation rate or for exceeding the 20% hardship exemption for the five vear time
limit, 1f the Secretary finds that the state has reclassified cases for this purpose, she will
include the reclassified cases in the calculation of the state’s work participation rate and
hardship exemption. ‘

b) The regulation will identify which data elements will allow the Secretary to make this
deternunation.



5. Domestic Vielence - The Secretary shall not grant reasonable cause exceptions to penalties to
states that exempt more than 20 percent of their caseload from the five year time limit due to the
granting of good cause domestic viclence warvers.

6. Caseload Reduciion Factor -

a) Remove the provision that would pravide states with a choice of applying the two
parent caseload reduction or the overall caseload reduction as a eredit to the two parent
work participation rate,

) Remove the provision that would allow states to exclude “based on nature of benefits
pravided” some or all families in the separate State program when comparing a given
year's caseload to that from FY 1995,

¢} Fingerprinting, drug testing, and whole grant sanctions shall not be considered eligibility
changes that must be disregarded for purposes of calculating the caseload reduction
factor. This will be accomplished by listing eligibility changes in the regulation without
listing these items and making clear on the Caseload Reduction Report form that these
policies are not eligibility changes. !

7. Waivers -

a) A state that continues a waiver inconsistent with PRWORAs time limits or work
requirements shall not be eligible for a high performance bonus or a caseload raduction
credit,

b} A state that continues a waiver inconsistent with PRWORA's time limits or work
requirements shall not be eligible to receive a reasonable cause penalty exception, to enter
u1to a corrective compliance plan, or 1o receive reduced penalties or a penalty based on
degree of non-compiiance.

¢) Prior law definitions of work activities may not be continued under waivers,

d} Watvers that are snconsistent can only be continued in the same geographic areas as
they were otiginally approved in the waiver and were in effect on date of ¢nactment,

¢} In order {0 continue 3 waiver inconsistant with PRWORA’s time linits or work
requirements, the state must notify the Secretary n writing in a lefter signed by the
LOVErnor.

8. Administrative Costs - Include case management and ehigibility determination in the

delintion of adminigtralive costs.

267



Types of Penaltics

T S s e -

1. Misuge of TANF funds 6. Fatlure 1 Repay Fedeent Loan | 1] Failure 10 Maintain
Assistance to Parcats who Can't
Get Child Care for Child wider
Six and Doesn't Work

2. Failure to Submit Repori 7. Fatlure to meet TANF MOE {2, Fadlure to Expend
. Requiremont Additional Staste Funds to "
Replace Grant Reductions

| 3. Failure 1o Meet Participation | 8. Substantial Noncompliance 13, Failure o meet TANF MOE

Raies with Child Support if get DOL Welfare o Work
. Reguirements Grant

4. Failure to Participate in D, Failurg 1o Comply with Tine 14, Failure i Sanction

Inceme and Eligibilny Limit Individuals wha Rcfz:sc io

Varifoation System Work,

3. Failure fo Require Individualz | 10, Failure to Maintain 100% '
to Cooperate with Child Support | MOE if Reweived Contingency
Rujes Funds g

i annns e L

Steps.to Levying Penalty

mmmmmm

Secretary levies penalty if she determines a viglation has accarred .
i For 12 of the 14 penalties, the amount is listed in the statute.
. For two penalties -- for failure to meet the work participation rates and failure to maintain

assistance to parents with children under age six who can't work because z%zey aan*t find child care
-« the statute says that the ;}emizy shall be based on "degree of non-compliance.” (In the proposed
reg, we are establishing a sliding scale defining "dcgrw of aon-compliance” for purposes of the
wark penalty.) ‘

* If the “iecratary de’temzmes lhat a state had reasonable cause, she will waive the penalty,

. The reg establishes that having failed the work and time himits due to granting good cause
domestic violence waivers is a reasonable cguse. Also gllowed are natural disasters; incorrect
formal federal guidance; and solated, non-recurning problemss of minimal impact.

. The Secret&zy musi allow staie {}pponunzzv o enter into a corrective compliance plan and will not
impose the penalty while such a plan is in effect. By statute, certain types of vinlations {(all
financial) are not eligible for a corrective compliance plan.

S;Q;z .Once Corrective Compliance Pla | e Penal
The Secretary will not unpose lhe penalty if the state {:{}rrects the vzgiaiz;}n
L If 2 state docs not correct the violation during its corrective compliance plan, then the Secretary

shall assess "some or all” of the penalty. Currently the regulation allows the Secretary to not
impose a penalty if the state a) expended mere resources; B} made substantial progress; or
¢) encountered circumstances that could not have been anticipated.



Why it's impartant: Ie order 1o maintain the law's strong work requirements, states should not receive a
break on guy.ofthe 14 penalties if it has diverted families (o a separate state program to aveoid the work
participation rates.

ificats

. HHS agreed in January that states shall not receive any mitigation in penalty unless the state
showed it has not used its own program to escape the force of the work participation rates
{was in memo 1o the President).

L This proposed regulation has the opposite effect by allowing states that have diverted families to
postpone penalties through the corrective compliance plan and 1o receive reduced penalties for
states that fail to correct a violation,

) It is eritical that states are prevented from receiving a break on penalties for any type of vigfation
if they have diverted families to state only programs for the purpose of avoiding the work rates.
That's because a state that successfully diverted families to state only programs to avoid the work
rates will not be subject to a work participation rate penalty.

® What HHS has agreed to so far -- tying proof of non-diversion to granting of
reasonable cause and reductions in the work penalty due to degree of non-compliance
- i§ ot enough.



Why t's important: 1 states move famidies with child support collections to separate state programs, the
federal government will no longer receive its share of those collections, even though the federal
government paid for 66 percent of the child support operating costs.

. Congress never envisioned that the new welfare law would reduce the federal collection of child

support, and this regulatory provision is the best way 1o ensure that this does not happen.

® States want to take a "wait and see” attitude -- however, in the food stamp program, we've found
that the federal government is never able 1o collect funds after the fact that should not have gone
1O states,

gpar ic ﬁﬁtﬁ_l)_m.s..ﬁ.w hin h&lzﬁ_i.._iix msmihswgmi ethcr mt‘ormggign ;g hg{g
ﬂzmmmﬂm.wimgnm‘

Why it's impodant: If we do not collect information to determine if a state has diverted famibes to
separate state pragrams o avoid the federsl collection of child support or to avoid the work rates, we
will not be able to enforce these provisions.

L We must have data in order 1o enforce these provisions.

» In particular, asking states to report how many families were moved from TANF to separate state
programs within a six month period will give us direct evidence of whether diversion is ocourring.

. HHS should also specify other data in the regulation that will ensure compliance.
ibl nier-Argumen
» HHS says that asking state program participants about past TANF use would violate their
privacy,
. We disagree -- the state MOE data report already contains questions asking about food stamp
use,
. In addition, we've limited the question to TANF use in the last six months o avoid collecting

unnecessary data.



ISSUE 2; PENALTY: THRESHOLD LEVEL

Why it's important: To enforee the law's work requirements.

lustification for change

» Only states that are very close to meeting the work participation rates -~ within 10 percent ~-
should be eligible for a reduced penalty.

Possible counter-arguments:

» A threshold of 90 percent rather than 75 percent will impose the full penalty on nearly every state
because they've falled 1o meet the two parent work participation rate,

. HHS has already come a long way by agreeing that states that fall to achieve a certain fevel of
compliance with the work participation rates shall have the full penalty imposed - all they're
asking for is a 75 rather than 90 percent threshold. {States exceeding the threshold shall receive a
reduction based on a sliding penalty scale defined in the regulation, which will impose a smaller
penalty on those states that only fail the two parent rate}.

Proposed compromise: Set threshold at 90 percent (or seonewhere betwess 75 and 90 pergent) but
provide a break for states failing the threshold for two parent family work rate as follows: The penally for
fatling to reach 75 or 90 percent of the two parent work rate shall be the penalty times the perceni of
TANF families in the state that are two parent fmnilies. States that fail 10 achieve the threshold for their
overall work rate shall be levied the full penalty,



Why it'simportant: A 12 mionth corrective compliance plan means that a state would not be subject (o
penaltics for violations in yéar one of the program until year three of the program,

. ’?welve m{mihs is a very long time for states to avoid a penalty for somet?::zzz,g3 as easily fixagble as
having exempting too many familics from the five year time imit or for misusing funds,

. It has been very clear to states for a long time what work participation rates they will have to
meet. Giving them an additional 12 months after the fact 10 come into compliance scems
AXCESSIVE.

Possible counter-arguments:

. Singe states by stanste are given twe months to {ile their corrective compliance plans, they in

reality have only 10 months to correct under HHS's proposal. A six month corrective compliance
plan would therefore give states only four months under the plan to comply.

Possible compromise: Let them keep the corrective compliance plan at 12 months only iflhej;; agree 1o
issue 3 b) limiting the Secretary's ability t0 reduce penalties for a state that has failed to correct the
violation while the corrective compliance plan was in effect,

Issug 3 b) Eliminate the option for the Secretary to reduce the penalty on a state that has failed (o
Ml Mﬁi&!ﬁlﬁmm&wmﬂﬂj 31 ;] ﬁiam ggpmmxgww
] progress. or gnconntered i __ ; 0!

Why i's important: This is provision gives the Secretary tremendous flexibility in reducing penalties for
states after they've failed to correct the violation through a corrective compliance plan. 11 is the "weakest
kak™ in the penalty structure.

ificai 0
» Rewarding states simply for expending more funds without roducing results contradiets the
outcome-orienied focus of this program,
. It makes no senge 1o alfow the Secretary to reduce work penalties for "substantial
compliance” since the penalty was originally set based on “degree on non-compliance.”
» “Encountered sircumsiances that could not have been anticipated” is an enormous joophole.
Possible Counter-Argument: HHS will prc;babl}* note that they have offered to amend the language 5o

that it says "expended gignificantly mare resources”, made “substantial progress” and "encountered
averriding circumstances that werg beyond itz eontrol and could ot have been anticipated.”



ISSUE 4: CHILD ONLY CASES (2 subissues)

Why s important: Since child only cases are exempt from the work rates and tune limits, it's mportant
to ensure states don't reclassity families for the purpese of avoiding work and time Hidt requirements.

. The Secretary has the authority through penalties to ensure that states are actually meeting the
work participation and fime linut rules for families served under TANF,

. If the Secretary allows states to reclassify families as child only in order to escape the work and
time limits, then her authorily to enforce the entire provisions 1s meaningfess.

elements will allow the Secretary {o make this

I 4 bk dation will identify which dats

Why it's important: This is necessary 1o enforce the policy discussed above,



ISSUE 5: DOMESTIC VIOLENCE

Issuc 5~ hall not grant ::abzmwmumemw
Wmi;wmm&hmmmmkamm_mmatUmMmhmmm
good cause domestic vielence waivers,

Why ir's i ni: This policy could result in a majority of the caseload being exempt from the five year
time limit (if 30 percent of the caseload were exempted because they were victuns of domestic violence,
above and beyond the 20 percent now allowed).

g Qur goal should be to help this vulnerable group of welfare recipients achieve selfesufficiengy -
that is why we have placed a priority on providing services to help prepare them for the
workplace,

* We agree that it may be necessary to grant temporary waivers from the work rates for these

women. But allowin;, states to exempt them from the five year time limt above and beyond the
24 percent cap wil szmply encourage states to “write oft" this vulnerable population and not serve

then,
. This policy sends the signal that domestic violence 15 a permanent}y’éebiﬁ(aziug condition,
&l -4’
. HHS$ will argue that it will be particularly difficult for us 10 win over certain advocates unless we

include this policy.



Why s important: Unless this provision is removed, states will be able to significantly lower the work
rate that applies to two parent families,

Justfication for chapnge: There 15 no reason to allow states to use the gverall caseload reduction to reduce
the two parent work rates.

ransible count ents: 10 we make it so difficolt for states to meet the two parent work rates, they
will ?zave an gven greazer mceazzve to bifurcate their caseloads, and move two parént cases to the state
only program.

' m@dﬁmnmuu.famﬂgmmmc_smazm&m 2 rop
¢aseload 1o that from FY 1995,

Why it's important: The clause now included in the reg invites states 1o submit reasons why their
caseload credit should be higher, and their work rates lower, because they spent their state-only dollars in
innovative ways. To preserve the law's tough work rates and discourage bifurcation, we should include
all TANF and state only cases when comparing the caseloads to FY 1955 lpvels,

Justification for change:

®  We have already exciucied non-cash and one-time assistance from the caseload reduction
cakoulation,

- Allowing states to nominate other categories risks ending up with vastly bloated caseload

reduction credits, and much reduced work rates,

i . , i in the rer llm_gn 1v::hg;g; meg
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Whyit's important: We support fingerprinting, drug testing, and sanctions and do not want to discourage
states from using them.

Justification for ¢hange: These are legitimate yeasons for caseloads to have declined, and we
should reward states that catch fraud, not punish them.

_ ; r-3 ents: HHS will argue, correctly, that the end result of this policy will be 1o make
it mzzch casier for states 1o meet the work participaiion rates.



ISSUE 7: WAIYERS (5 subissues)

MLWMMQMQ nxawmmagw

Why it's imporiant:  This will discourage states from wmiming wailvers that weaken the work rates and
time Brotts of the new law.

sstificats han

* States that operate under the old, less stringent rules should not be eligible for rewards for
performance or a reduction in the work rates through a caseload reduction credit,
® HHS has already proposed in the reg to deny states a ligh performance bonus and a caseload

reduction credit if they do not submit data on their state only programs - thus, they c:learly
believe that the authority exists.

Rosgible counter-arguments:

. HHS may argue that the statute says the Secretary shall encourage states to continue waivers and
that this policy would run counter to that

» We believe a more accurate reading of the statute is that the Secretary shall encourage states to

continue to evaluate waivers that they do continue. (The statute actually says: "The Secretary
shall encourage any state operating @ waiver described in subsection () to continue the walver
and to evaluate, using random sampling and other characteristics of accepted scientific
evaluations, the result or effect of the waiver." )

L The Secretary has already encouraged states ro continue evaluated waivers by providing federal
grants for these evaluations and has thus fuliilied the obligations in the statuiz,

Mﬂﬂ&%m&m&m&&iwwmmw
requirements shall not be cligible 10 receiye a reasgnable cause pena (cepti
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goniphiance,
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Why s important:  This will discourage states from contimung waivers that weaken the work rates and

time limits of the new law, :

lugtification for chanee:

s States that operate under the old, less stringent rules should not be cligible to receive reduced
penalties if they fail to meet the work participation or other nules,

4 HHS has already agreed 0 require states to prove that they did not divert families to separate

state programs in order to receive a reasonable cause penalty exception or a reduced penalty
based on degree of non-compliance, Thus, they clearly believe that the authoriy exists.



Why it's importast. Without this change, states could continue waivers allowing unlimited job search and
vocational education as work.

lustification for chapge: Because prior law treated vocational education and job search differently,
different arguments must be made for each:

y,agazmaaudum
HHS argues that states should not be able (0 continue prior law exemptions from the
denominators of the participation rates {e.g. should not be able to exclude ali disabled
from the work participation calculation) because “we have never granted a waiver of a
participation rate itseli” and "we have nover granied a waiver that added new exemptions
from the work requirements.”

. We think this same argument should apply to vocational education, which was unlimited in
prior law and which states therefore never needed waivers to use as part of their
programs.

* Qur argument is sirengthened by the fact that the final report language stated that

"srogram features of the state program not specifically covered by the waiver must
conform (o this part”

» As a result, the new law's imitation of only counting vocational education for 12 moaths
for any individual should still apply in all states.

Job Search
* Prior law did have & lmzlt on job search (no more than 4 months of job search could count

a8 work participation in a given ye¢ar),

. States that received waivers specifically exempting them from that requirement can
continue them. ‘

. However, states whose waivers do not specifically cite the section of prior law miting job
search should not be aliowed to continue the prior law's *4 months in 12 months” job
search rule in lieu of the new law's "6 weeks in 12 months” rule,

- HHS argues that states should be able to continue parts of prior law that were integral
paris of the demonstration embaodied in the waiver “only if their inclusion were necessary
to achieve the objective of the approved wawver”

» The objective of states that got welface reform waivers that did not specifically waive the
job search limitations was to put mare people to work, nat to allow more job scarch.

A Our argument is strengthened by the fact that the final report language stated that
“program features of the state program not specifically covered by the waiver must
conform 1o this part.”



Why if's Iimpontant: This will help himit the influence of the waiver provision by ensuring that states cannot
expand sub-state waivers -- or waivers that were implemented only substate in Augost 1996 . statewide.
For example, Virginia planned to take four years {from June 1995} to phase-in its time limit waiver policy
-« which has many more exemptions than current law -~ in different regions of the state,

Justification for change:
. The final report language states that "All geographic areas of the States... not specifically covered

by the waiver must conform to this part.”

* The statute itself refers throughout to waivers “in effect as of date of enactment™ of the new law.
We interpret “in effect™ to mean the waiver as implemented on date of enactment,

Possible counter-arguments: The conference report also says "waivers may only apply to the geographic
areas of the State and to the specific program features for which the watver was granted.” HHS could
argue that the phrase "was granted” applies to "geographic areas™ and thus it is the waiver “as granted”
not “in effect” that matters.

zsmc,_el mecmwmmww
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Why it's importani: Requiring the governor himself 15 state in writing that be wants to continue the
weaker waiver rules will discourage some states from continuiag their walvers,

mmﬁgamm HHS has been willing to do require the same type of letter in order for a state to
enter nto a corrective action plan, so they should agree to this.



ISSUE 8; ADMINISTRATIVE COSTS

ctermination in (he definition of administrative

Why if'simportany: OMB will argue that the 13 percent cap on administrative expeases was included in
the statute 1o ensure that TANF funds are used 1o promote work and selfssufficiency, not incresse state
bureaucracies, '

Justification for change: OMB will argue that eligibility determination and cage management as
traditionally defined are administrative costs.

Possible counter-arguments: HHS will argue that they've already agreed to include a long list of items in
the definition of administrative costs, and that case management and ehigibility detenmination should be
excluded in TANF because they are excluded m JTPA and this definition will also be used for the
Department of Labor's Welfare to Work grants operated by the JTPA system,
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Waiver Policy Propasal

I. STATUTE
“Waivers in Effect on Date of Enncument of Wellare Reform™  “. if pay waiver granied 0 g
state..1s in effect ns of the date of enactment. . the amendments made by [PRWORAL shall not
apply with respect to the state before the expiration {determined without regard 1o any extension)
of the waiver to the extent such amendments are inconsistent with the waiver”

“Waivers Approved Subsequently ” section says that such a waiver “shall not affect the
applicability of section 407 to the state.” (Work requirements}

Legistative History: statutory language was narrowed from il have a waiver, new law does not
apply” to “inconsistent” standard, Final repoit language added clause re: “programi features of
state progrm not specifically covered by the waiver must conform to this part.”

fl. HHS PROPOSED REG

Legal Theory:

A provision of TANF is inconsistent with o waiver only if the State must change its waiver policy in order
to comply. The definition of a waiver can Include applicable provisions of prior kow if their inclusion was
necessary to achieve the objective of the approved waiver. For example, g state whose waiver program
counted cormmanity college attendance us work did not need a watver of AFDC Iaw in arder 1o do this.
The reg wonld pernsit such a practice 1 continug, because it would require a change in state policy to do
otherwise, and it’s inconsistent with TANF's definition of work. Legally, the reg defends the decision 1o
consider prior Iaw as part of the watver on the grounds that doing stherwise would allow vory few waiver
practices 1o continue (largely just tirne lmiss), rendering that section of the law micamingless.

Policy Effect:

Work Requirements:

Section 407 doesn’t apply to waivers to the extent their features are inconsistent with current law,
Examples given are looser definttions of work and requiring fewer hewrs of work per week to be counted
as working, However, states may not clain meonsistencies that atfect the denominstor of the
participation rates - i.e., Hmit the universe of people to whom the participation rates are npphied.  The reg
defends this decigion by noting that HHS never granted a waiver of & participation rate, nor o waiver thy
granted new exemprions from work requirements.

Time Limits:
States whose waivers have time Hmits may use their waiver's more liberal exemption and extension

policies.

. Extensions - The draft veg says thar both the federal and state clocks must start ticking ;
simuftaneously but that, once the federal clock expires, the stote may grant exwensions in
aceardunce with the approved waiver until the waiver expires. The reg alse says that a state need
gol vomiply with the Baw7s 2086 Hinwt on cacmiptions {1 wannar™s exiension pulicies vaose il (o

exceed 209%,

. Exemptions - The draft reg also says that months during which a recipient is exempt from sime
limils because of waiver policy do not count toward the federal five-vear Hasit

s



Hi. OUR PROPOSAL

The Chullenge: To define “mnconststent” in a way that narrows the effect of the proviston without
rendering the entire provision meaningless. . 1

v

Work Requirements:

#*

Arguethat definttions of work activity were not necessary to achieve objective of appreved waiver
{objective was to put more people to work -~ thus no grandfathering of more liberal job search and
vog ed criteria. o sk e Mo thame

' 3

ese e phé (PR
Alternafive arguiment with the same result Only permit specific items waived from compliance
with prior Jaw, rather than allowing states fo tmport “provisions of prior law” into the definition of
waiver. In this case, the definition of work in any waiver could not be inconsiatent with the law,
Brecause in no case was the definttion of work acnvities a "program feature spectfically covered
by the warver”. Thus more iberal defintbions of job search and voeational education could not be
continued under the guise of warvers. | This theory may not, bowever, allow the policy histed in ']
next bullet below; thus it may result in the provision having no effect on work rates, which HHS
argues it must since the statute specifically exempts “waivers granted subsequently” from having I
auy effect on work rates

Allow, as the draft reg now does, for waivers to be considered inconsisientif they speaified the
riumber of hours of work to be determined according to individual circumstances, but make

explicit that these inconsistent waivers can only be continued in the spme geographic areas as YES
originally approved in the waiver and in effect at date of enactment [Le, i a state had approval to
expand a wailver statewide but had not done so vet, it could not],

Time bLimits:

Allow, as the draft reg now doss, for exemption and extension policies 10 be considered

areas as originally approved (n the waiver and in effect at date of ensciment [Le., {f a state had
approval to expand a waiver siatewide but had not done so vet, 1t could notl

Clunges Applving to Both Work Requirements and Time Limits: ) Can vt o Hlese 7

A state that continues a waiver incongistent with PRWORA's time Himils or work requnements
shall not be eligible for a high performance bonus or a cpssload reduction credit

A state that continues a waiver inconststent with PRWORA 's time limitis br work requivements
shall not be eligible to receive a regsonable cause penalty exception, 1o enter into o vorrective
action plan, or receive reduced penattigs.

In order to continue a waiver inconsistent with PRWORAs time Hmits or work requirements, the
state iust notify the Secretary in writing m w letter signed by the gavamor,

The regulation shall place the burden of proof thar waivers are inconsistent with the law on the
state and must collect information necessary for the Secretary ts make that determinution,
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IV, EFFECT ON STATES

Camparison of Proposais: Etfect on Connecticut

State View of Effect
of New Law

HHS Proposed Reg

Our Proposal

demonstmation can continue all
APDC policies

S NS
research group
treatraents for the
prpose of
completing an
inpact evaluation.

Under waiver, state could offer | Continue Continue Contiue, but only to
exemptions from and exient that state had
extensions {0 the time limits in implemented this
conformance with is walver when taw was passed
Definition of work that Continue Cominue No

includes unlimated job search

fndividualized employability Continug Continue Continug, but only to
plans that allow state to talor extent that state had
hours of work implemented this

when law wis passed

Exempiing categories of people | Continue Mo MNo

from work requirements and
participation rates

Old control group cases from Continue Connnue, as long as | Continug, as fong s

state pruniams
resench group
trgatments for the
purpose of
complettag an
imnpact evalustion,

States with work palicies that eould override the byw (as identified by statesi:

Connecticut Delawsre
Hawail Hiingis
—~Massachusetts Munesoia
Missouri Nebraska
New Hampshire . South Carolina
South Dakota ~ Tennesses
Texas Utah
- Virginia Washmgton
Alsg possibly:
Georgia lowa
Kansas Michigan
Maontana North Carolina
North Daketn ’ Oregon
Vermont ~ Wisconsin




Stutes with time limit poficies that couldd gverride the law:

Connecficut Delaware
Florida Hawaii

[iinais fown
Lowmsiana Nebraska
North Carolina Ohio

Oregon South Caroliun
Tenneaser Virginia
Wisconsin



Update on TANF Regulution Negotintions

€1 03¢
agalved

DOMESTIC VIOLENCE

1} HHS may gt reasonable cause X!
exemptions froan nenalties to sintes that
fail to meet the work participation rates
due 1o granting of good cause domestic
violence watvers,

2) States will he exempted from X
penalties only if they fail the work rate
by no more than the number of
individuals granted good cause waivers
multiplied by the participation rate.

P

3} HHS may gt reasonable cause
exemptions from penalties for thase
good cause domestic viclence waivers
only for waivers that were granted

appropiately,

4y HHS may grant reasonable couse X
exemnptions {rom penalties only for
good cause domestic violence waivers
fhat ave temporary {lgsg than six months’

longd.

5} HHE shall not grant reasonable cause X
exceptions to penaltics to states for
exempting more than 20 percent of the
caseload from the five year time limit
due to granting of good cause domestic
viclence waivers.

4

'The reg is now changed to say the the Scorctary “will determine whether a State has

reasonuble cause based on its demonspation that its failure to meet the wark participation rates is
attributable ro s provision of good couse domestic violence wairvers. H a sipte fails to meet

e standards 1o the satisfaction of the Secretary, the Secretary will pot prast the exetmption.
is enpugh?
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CASELOAD REPUCTION CREDIT

1} States that have expanded eligibility X
shall not get credit for caseload
redactions that would have happened in
the absence of the expansion.

2} Suates shall not have o choice of X
applying the two parent caseload
reduction or the overall cascload
reduction s a credis to the two parent
work purticipation rate.

3) HHS shall pot bave the option to X W
allow states to exclude some or all
families in any separate S1ate program
from the easclond reduction calenlation
“based on nature of benefits provided.”

4} Fingerprinting, drug testing, and X?
whole grant sancttons shall not be
defined as chgitulity changes that must
be factored out of the caselond eredit.

5y Individuais receiving one-time, shotts : b&
terny Assistance, or services with no
monetary value shall not be eliminated
from the caselond reduchion credit
calculntion.

| Mo 3

* The reg now refers more generally 1o excluding “procedural changes that have the How
effect of delaying or denying eligibility” but HHS policy would be to 1ell states that easeload £ “1‘% "
changes irom fingerprinting, ., shouid count o that category. This HMS policy could help frgr ™
prevent states from gutting the work requirements: by not allowing a state to claim a caselond “;{g pontin |
credit for caseload veductions due to fingerprinting (up to 15% tn some states) the pobicy could
prevent o sufe from lowering s work rate from, say, 50% to 35%.

“The reg climinates these cases from both comparison years, thus making more of an
“apples 1o appies” comparison. Por purposes of calenlating the caseload credit, the TANF +
MOE caseload not receiving shori-term Or non-monetary assistnes 1 a given year 8 compured DK
to the FY 1995 AFDC easeload without any short-time Emergency Assistance cases. The poboy
effect of this definition is that states that shifi their services from monthly cash grants to either
non-menetiry services or png-time diversion grants witl receive higher caseload credits.

-6-



63 States shall repon ¢ligibility changes X
on a form consistent across states and
the regulation shall define a more
specific set of criteria upon which the
Secretary shatl evaluate this
information.

Fraanmm

1} In order for a sfate to be eligible 1o be x?
receive o reasonable couse penalty
gxeeption, (o enter 1IN0 & corvective
compliance plan, or receive seduced
penalties {Ssome or all”) or penalties
based ou degres of non-compliance, a
state must prove thut it did oot divert
familics fo a separnie state program for
purposes of avotding the work
participation rates or preventing the
federal collechion of child support,

2) States may nar retrospectively X
reclassify families in TANF as “state
only” in order to game the work rates.

* HHS has made the following changes: in order (o be eligible for a rensonable cause

penalty exception or a reduced penalty based on degree of non-compliance. o state must prove
that it did not divert fanihies to a separate state progrom for the purpose of avoiding work
participation raes,

* HHS has pot agreed to make the following changes: 1) is order to enter into corrective
compliance plan or receive a reduction (n penalties {“some or alt”} for not comecting o failwre
through such a plan, a state must prove that it did not divert famiiies to a separate state program
for the purpose of avoiding work participation rates; 2) condition a state’s eligibility for any of
the penalty exceptions/reductions on the state proving that it did not divert families in order to
prevent the federal collection of child support; and 3) to collect data that will help determine if
states are diverting individuals to separate state programs (include in the MOT data repont
information on whether individuals served in the separate state program were on TANF within

thop Topet poiae -‘*‘-r\-’-"ﬁ‘g"
wria remda st o exbuFirzordg

.
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Clhgnee pade

3} States shall provide quanerly data X5
regarding how muny people have been
sanctioned for not workiog. The data )
reports shall include the infomation
necessary to deternine if the state .
imposed a pro-rata reduction required
by law, and whether the state required
the individual to perform work within
tweo years.

4} HHS shall enter into a cotrective X X
action plan with a state only 1f such a {all but six
plan: 3} containg monthly process and month limit)

outcome gouls that the stde must meet
in order 1o continue to operate under a
corrective aotion plan; b containg
significant new actions the state plans 1o
take to meet the faw's requirgmentss

c) contains g letter signed by the
governor ottlining the need for the
corrective action platy, d) shali be no ‘
longer than six months.

* Need to confirm through change pages.

T HHS does not want to limit the compliance plan to six months. They ve made the
grgument that the statute allows states up to two months to complete and fite the plan, so in M
veality the compiiance plan 15 i effect for 10 months. A six month time limit would give states

?
. et
only four months o comply. o §

K.
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53 The regulations shall detail a sliding x? xX?
penalty scate that will be imposed based
on degree of noncompliance with the
work participation rates.

6} Eliminatc the option for the Secretary X
to reduce the penalty on a state that has
fatled to comect v violation through a
corrective complionee plan if a state

ay eapunided nrore resouiees; by inwde
substantial progress; or ¢} encountered
cirumstances that could not have been
anticipated.

73 OMB has sought to allow the X
Secretary to include centan child only
enses in the work participation rate
{denoniinator and, if applicable,
nusierator) if the Secretary determines
that the state re-classifted families as
“child only™ for purposes of avoiding
the work rates {(by statute, the work
rates don’1 apply to child only cases).

PV 2 L 37.5%

* HHS has agreed to a shiding scale as follows: only states that met at least 78 percent of
the work participation rafe {o.p., 75% of 30% or 22.5%) would be eligible for g shding penalyy
based ot degree of non-compliance. All states falling below that standard will receive the full
penalty. 1f a state fatled both the overall and the two parent work rates, then 11s penaity would be
reduced in direct proportion 1o the level of achicvement above the 75 percevt threshold feg., il a

state were halfway between 22.5% and 30%, i1s penalty would be reduced tn half). 1 a state At
failed only the two parent rate, its penalty would be first be multiplicd by 10 percent and then ™5, f?,‘,',,}- '
reduced in dirget proportion to the level of achievement above the 73 percent threshold. 2073 ?ﬁ sbobe's
[ s i
" We proposed that the threshold be raised from 75 percent to 90 percent -- only states 19 7
maeeting a 90 percent of the work participation rate would be eligible for a sliding penalty based (~bam
on degree of nos-compliance. HHS has ebjected to this change. &wfmlv AP 4 T

" HHS has proposed only minor word changes to this section, such as adding “expended
siynificantly more resouces”, made “substantial progress™, and “encountered gveniding
cirumsiances that were bevone is control and could not have been anticipaied.”

7
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ADMINISTRATIVE CO8TS

1} OMB has sought 10 have a federal, XH X

rather than siate, definition of

admmstrative costs, which the statute -

Hmiis to 13 percest of 1he total block

grant

WAIVERS HHS g

awpitng our

proposal,

FOMB has succeeded in getting HHS to agree to include severad types of spending ina

federal definition.

2 OMB is suill secking to include spending on case management and eligibility
determination in the federal definition of administrative costs.

~10-
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Record Type: Record

To: Cynthia A. Rce/OPDEGP, flens Kagan/DPD/EGP, Diana ForiunalOPDIECGP

co:
Subject: Re: Analysis of Walfare Regulations £5

Diana, vour summary is excpliend, snd vou deserve 8 vacation for suffering through 400 pp of
HHSess, not to mantion the HHBors themsalves.

i sounds like we're in for a good Hght. | was conaermead about the following:

1. Waivers. | think wa need 10 band over backwards to make sure the reg sends siates a strong
signal not to use their existng waivers 10 get arcund the tims limits and work requirements. We
should use the same strategies we have in mind to prevent bifurcation {withholding saseload
reduction cradits, not reducing penalties, etc.) to discaurage states from doing this, We should do
everything within reach of our legal authority, and where we lack the authority, we should propose
a laegislative fix, (And.when Andrea starts, we should ask her 1o figure out what states are up o in
this regard.}

2. Caseload reduction, #'s absurd and iaughable 1o give caselcad reduction gredif 10 states that
expand eligibifity, on the grounds that their caseloads would atherwise have gone down, Caseloads
sither yo down or they don't, People arg silher working o they're not. If gtates want to expand
eligibifity, they nan pul those rscipisnts to work.

3. Eligibility changes. | agree with you - lingerprinting, drug testing, and sanctions are not
fundarental sligibliity changes -~ thev're enforcement mechanisms. Wa're in favor of these things.

4. Penalties. H's ridiculous te give stotes @ break for making a8 good iaith effort bassd on what
thay spend {"siaff training™ 1)

8, Other issugs.

-~ | wauld Hke 0 see some King of stranger push for states 1o have in place the 2 vr work
raquirament, That was the President's whaole idea, after ail.

- What does the reg say about panalizing states for not sanctioning people who refuse to waork?
{Remember the Nickles amerdmaent.}) . ’

- | don’t uniterstand the domastic viclence time imits options, | thought we weren't going to do
that. :

Thanks again. Great work! Let's talk naxt week.
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Waivers

Summary: The reg would permit states to continue features of their waivers that are
“inconsistent” with provisions of the law in such areas as the definition of work, hours of work,
and time limits, for as long as the watver is in effect.

Law and Prior Guidance; The statute states that waivers granted before the law passed are
grandfathered with the entire law to the extent that the law is “inconsistent with the waiver.” In
its original guidance, HHS asked states to identify areas where waivers are inconsistent with the
law, but it has taken no action since then.

Draft Reg: The draft reg identifies Section 407 and the time limits as the parts of the law with
provisions that may be inconsistent with a waiver. (Section 407 includes the work participation
rates, the caseload reduction credit, hours of work required, definition of work activities, the
requirement for sanctions for refusal to work, and nondisplacement provisions.) “Inconsistent”
means that “complying with a TANF requirement would necessitate that a state change a policy
reflected in an approved waiver.” ' '

Section 407/Work Requirement: The draft reg explicitly states that HHS will recognize

inconsistencies in two areas: the definition of work and hours of work required per week to be
considered “engaged in work.” However, the draft reg states that HHS will not permit
inconsistencies that affect the denominator of the participation rates -- i.e., limit the universe of
people to whom the participation rates are applied. . It is not clear why HHS is able to prohibit this
waiver practice and not others.

Time Limits: States whose waivers have time limits may argue that their time limits are
inconsistent with the law. No states have time limits greater than five years, but many states have
time limits with exemption and extension policies more liberal than current law.

’ Extensions -- The draft reg says that both the federal and state clocks must start ticking
simultaneously but that, once the federal clock expires, the state may grant extensions in
accordance with the approved waiver until the waiver expires. The reg also says that a
state need not comply with the law’s 20% limit on exemptions if its watver’s extension
policies cause it to exceed 20%.

. Exemptions -- The draft reg also says that months during which a recipient is exempt from NO -
time limits because of waiver policy do not count toward the federal five-year limit. frye
Proposed Strategy: We are still examining whether there is any basis in the law for not

permitting these inconsistencies to continue. Failing that, we can press HHS on monitoring and
enforcement of these provisions. There is nothing in the draft reg about how HHS will determine
which items are inconsistent, monitor state actions, or impose penalties on this issue. We are
asking HHS to provide us with a list of inconsistencies and its plans to review them,
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Work Requiremoents Tor Separate State Programs

Summary: The draft reg permits state-funded programs outside TANF fo count toward the
maintenance of effort requirement without being subject to the welfare law’s requirements,
including time limits and work participation rates,

aw and Prior dance: The taw is unclear on this pomt HHS and the states argued that
%zﬁ;z*eatzzm was pe;mzssanbie because the law uses the term “the state program funded under this
part” to refer to TANF and its requirements, while the maintenance of effort section defines MOE
as spending under “all state programs.”

In a memo you wrote to the President in January, you recommended that we allow states to set up
programs that are free of the law’s requirements, but that we take additional steps outlined below.

1 Issue a regulation to ensure that we can monitor whether states are using state-only
programs to avoid sharing child support collections with the federal government, and
advise states that they should not do so.

2. Issue a regulation that a state will not qualify for a caseload reduction credit unless it 2
demonstrates that the reduction did not result from transferting people from TANF intoa | #™°°
separate state program.

3. Issue a regulation that 2 state cannot receive any mitigation in penalty for failure to meet
work participation rates unless it shows that it has not used a state-only program to
“escape the force of work participation rates.”

{You also recommended that HHS ook at a state’s overall work effort in its regulation on the

high performance bonus, and that we seek a legislative change stating that HHS will consider

separate state programs in determining whether a state has met the participation rates.}

aft Reg: The drafl reg does not take the first action. It does a reasonably good _]Ob on the
secmzé action. On the third, it takes a softer approach. In describing how HHS will implement
the statutory requirement that it reduce penaltics based on the degree of a state’s noncompliance,
it states that, “We will look beyond the participation rates for the TANY caseload to the efforts a
State is making to engage recipients of assistance in separate State programs in work activities,”

Proposed Strategy: We propose to push for language that, unless a state proves it has not used
4 geparate state program to get around the work participation rates, it is not eligible for a
reasonable cause exception to a penally, a reduction in penalty based on the degree of non-
campliance, or a corrective compliance plan. HHS may express concerns about whether they
have the legal authority to do this. In fact, HHS argues that it does not have legal authority even
to require states to report data on separate state programs, HHS's solution is to say that states
will not be eligible for a high performance bonus, a caseload reduction credit, or a reduction in
penalty unless it reports on thess programs. We are also exploring whether we could prohibit
states from moving families {0 a separate state program retroactively, to Hmit gaming by states.
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Caseload Reduction Credit

summary: The draft reg will make it easier for states to obtain the credit and it gives states a lot
of‘ iaﬁwde in estimating the credit. It requires states to submit data by November 30 of each year,
and gives HHS the power to approve or disapprove plans by February 28. It also states that HHS
will not consider a caseload reduction factor for approval unless the state reports data on separate
state programs.

Law and Prior Guidance: The law permits states to reduce their minimum work participation
rate if their current caseload is smaller than their FY85 caseload. The reduction is measured as
the number of percentage points by which the current caseload is less than the FY23 caseload.
This caseload credit from one fiscal vear is applied to the participation rate for the following year
--1.€., a state whose caseload was 10 percent lower in FY 1997 than in FY 1595 would have a
minimum participation rate in FY 1998 of 20 percent rather than 30. The ¢redit must not count
families dropped due to eligibility changes, although it “places the burden on the Secretary to
prove that such families were diverted as a direct result of differences in such eligibility criteria.”

Dralt Reg:

. The draft reg requires states to compare their TANF + MOE caseloads for a given year
with their AFDC caseload from FY 1993, This seems designed to ensure that a state will
not qualify for & caseload reduction ¢redit simply by transferring people from TANF into a
separate state program. However, for purposes of this calealation, the reg excludes from
the caseload people "receiving services that have no direct monetary value.such as
counseling...and employment services” and those receiving one-time, short-term
assistance” for 90 days or less. This may make it easier for some states to quaizfy for the

credit;

: Siates that shifl to providing only non-cash or short-nme services will receive higher
caseload reduction credits.

. At the same time, the drafl reg invites a state that does not wish to include some or all

families in a separate state program in the calculation to submit reasons for doing so. This
may help prevent certain states from losing a caseload credit because they serve in MOE
individuals who wouldn't have been eligible for AFDC.

. For two-parent families, the drafl reg permits states 1o use either the overall reduction or
the two-parent reduction, whichever will reduce the participation rate the most.

’ Another way in which the draft reg makes it easier for states to claim the credit is that it
allows states that have expanded eligibility to get credit for caseload reductions that would
have occurred if they had not done so {e.g., increases in eamned income that is disregarded).
Presurnably the logic here 15 not to discourage eligibility expansions, but the legal authority
s unclear. Many states say that their difficulty in meeting the two.parent rate is due in part
to eligibility expansions they granted.

NO
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. The analysis and data that a state must submit are unnecessarily vague, So are the criteria
under which HHS will review a state’s proposed reduction factor -- “quality of data;
adequacy of the documentation;, and completencss of the list of changes in eligibility.” It's
unclear whether HHS will have the information needed 1o, as the statute reguires "prove
that such familics were diverted as a divect result of differences in such eligibility criteria.”

* The draft reg’s list of what constitutes an eligibility change to be factored out has some
questionable items. In addition te more straightforward items like changes in income and
resource limitations, the imposition of time limits, grant reductions, and changes in
requirements based on residency, age, or other demographic or categorical factors, it

includes:

. fingerprinting,

s drug testing,;

. waiting lists for assistance; and

. sanctions that terminate a family’s grant

This broad list of “eligibility changes™ will make it harder for states 1o reduce the participation
rate. However, singling out these policies may be HHS s way of discouraging states from
adopting them and we may not want to be in that position,

Proposed Strategy: We should ensure that the work rates are not undermined by an excessively
generous caseload reduction credit. We should seek to ensure that states submit consistent and
objective information to HHS and that they do not use the caseload reduction credit as a way 1o
provide relief for the two parent work rates,

NO
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Penalties

Sumamary: HHS should toughen its rules on imposing penaltiss significantly. The regulation is
our best opportunity to ensure that the penalties have some teeth, since it will always be more
difficult to impose penalties when faced with a specific state in a specific situation.

Law and Prior Guidance; The attached chart summarizes the penalties in the faw. The law
permits g state to be excused from most penalties if it had “reasonable cause.” It also permits a
state to enter into a corrective compliance plan to correct a deficiency for most penalties, For the
work participation rates only, the statute allows states a third opportunity for a break: it requires
HHS to reduce a penalty “based on the degree of non-compliance.” States can appeal any
adverse action to the HHS Departmental Appeals Board, which is subject to judicial review.

Praft Reg: The draft reg follows the statute pretty closely for most penalties. [t states that its -
interpretations are not retroactive, and that HHS will enforce the law before the regulation is
issued only against a reasonable terpretation of the law,

nable Cause: The reg generally imits reasonable cause to unforeseen events like natural
{issasters ﬁawever the draft reg deseribes two specific instances in which HHS will grant
reasonable cause -- for certain types of refugees, and for domestic violence waivers.

Refugees: A state will be found to have reasonable cause if it demonstrates that it missed
the work participation rates bccause it provided services to certain types of refugees.

C lence /SrS Currentiy, states can exempt victims of domestic violence
fmm the werk rates azzs:i tzme limits, 5o long as they put 30 percent of their overall caseload
to work and enforce the federal five year time limit for 80 percent of the caseload. Under
this proposed reg, HHS will grant states reasonable cause exceptions to penaltics if they fail
to meet the work rates or exempt more than 20 percent of the caseload from the time limit
if the failure is attributable to their granting of "good cause domestic violence waivers * To
qualify as a "good cause domestic viclence waivers,” these waivers were temporary and
included services 1o help individuals become self-sufficient.

As currently drafled, the reg would give states reasonable cause for missing the work rates

. and the time limit exceptions by as many peaple as they granted good cause domestic
violence waiver (0 (see attached table). We would like to ensure that this calculation does
not over-estimate how many of these individuals would have been working if they had not
gotien @ waiver,

As shown in the attached, we would propose to revise the reg so that the state could
receive reasonable cause only for the number of good cause waivers multiplied by the
work participation rate. Thus, if a state granted 10,000 good cause waivers, it could

get reasonable cause for missing the work rates by only 3,000 {(30% x 10,000). OMB has
proposed 2 similar change for the time limit, although the situation is analogous.
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Corrective Compliance Plans: The draft reg has vague and loose guidelines on whea states may
enter into corrective compliance plans,

. States may take up to 12 months to correct violations under corrective compliance plans.

» While the draft reg has a general definition of what a corrective compliance plan should
include, it does not offer any insight into how HHS will determine if the plan is acceptable.

. Even if a corrective complance plan fails, a state may not face the full penalty. The statute
says that HHS shall impose “some or all” of a penalty if a state’s corrective compliance
_ plan is unsuccessfid. The reg’s interpretation is that a penalty may be reduced if a state:

. “expended more resources toward ehminating the violation than it was committed
to expend under the corrective compliance plan;”

: “made considersble progress in meting the actions and outcomes” in its plan; and

* “encountered circumstances that could not have been anticipated at the time” the
tan was developed.

: : ' 1s Asgt < 0 ance. Thedraftregis
not very strict in miex*przt:ng t?ie statuwry 1@3&1233 r&qumﬁg I“{HS to :‘eéace the penalty for
failure 10 meet the participation rate “based on the degree of non-comphance.” (Unfortunately,
the statute itself is not very strict here.) To measure the degree of non-compliance and determine
if a state is eligible for a reduction in penalty, the reg proposes that HHS should:

. “consider the objective evidence of the good-faith efforts the state has made to
achieve the rates (e.g., its investment of resources, new program development, and
staff training).”

» “lock beyond the participation rates for the TANF caseload to the efforts g state is

making to engage recipients of assistance in separate State programs in work
activities.”

Rather than emphasize outcomes, this invites states to submit reams of evidence on its process.

Proposed Strategy: The regulation should clearly spell out objective and outcome-oriented
criteria for when penalties will be imposed.

NO



Other Issues/Features

efintion of 8 ative costs:  OMB is very concerned that the drafl reg does not define
a{irmms?ratwe costs sub;:ci ta the statute’s 15% cap.

Definition of assistance: This is defined to exclude short-term or one-time assistance, so that
people who benefit from diversion programs are not subject to all the law’s requirements.
However, for MOE purposes, all types of assistance are permitted to count.

] ents: There is no enforcement of Sestion 402 work requirements (work
aﬁer 2 years cemzmzzzz%y service after 2 months). Also, states may define work in any way they
wish for the purposes of Section 402. The statute may support both of these interpretations.

Work Activities: As expected, Section 407 work activities are not defined. The six-week job
search limit is defined as annual.

Noo-Ihisplacement:  The draft reg does not take an alternative step that could strengthen the
statute. The statute requires states to “establish and maintain a grievance procedure,” The drafi
reg simply repeats this phrase rather than defining what an adequate procedure would be,

! quirements: We are slogging through the question of whather the regulation
reqwres enough data ta measure success, but not so much that it becomes burdensome to states

or can be publicly attacked. The requirements appear voluminous, but states are permitted o
submit a data sample.

Form and lengih of the rule: The draft reg is about 100 pages long, with a 300-page preamble
and a large appendix. FHS argues that they are unable to drop much in the way of existing regs

at this time, since AFDC and EA are still being phased out for bookkeeping purposes. We are
working with OIRA 1o e¢nsure that the reg is as streamlined as possible.

e



Summary of TANF Penalties

refusing work

Reas Cause/ | Reduce for
Sources | Corrective Degree of
Penalty Amount When | of Data | Compl Plan | Non-Compl
1. Misuse of TANF funds Amount Single Yes No
misused audit
2. Intentional misuse 5% Single Yes No
sudit
3. Failure to submil an accurate, 4% Yes No
complete, and timely required report
4. Failure to meet participation rates | 5% initially, Data Yes Yes
‘i max. 21% report
3. Failure to participats in IEVS No more than Single Yes No
2% gudit
6. Failure to enforee penalties on No more than Single Yes Na
recipients not cooperating with child | 5% sudit
suppaort agency
7. Failure to repay a federal ioan Outstdg foan Mo Ko
e, nterest
8. Failurc to moot TANF MOE | Amount of Fil | No No
requirement shertfall report
9. Failure to comply with time limit | 3% Daty Yes No
report
10. Unremitted contingency funds Amount Fin'l, No
unremitied report
11. Failure to maintain assisiance 1o | No more than Single Yes No
single parent who can’t get child care | 5% audit
for child under 6
12. Failure to spend to compensate for| Up 1o 2%+ Fin’l, Ne Ko
penaity amount state report
didn’t spend
13, Failure to meet MOE if you get | Amount of Fin’l, No No
WTW gramt grant report
14, Failure to sanciion regips. 1.5% Yes No
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Domestic Vialenre Waivers

WORK PARTICIPATION RATES

Examples assume a caseload of 106,000, a 30 percent work rate, and 10,000 welfare recipients receiving
good cause domestic viclence waivers, which must be temporary and rust include services to ensure
safety, promote independence, and prepare recipients for employment. '

DISCRETION PARTICIPATION RATE END RESULT
CALCULATION

HHS Discretion: [f HHS 30% of 100,000 or HHS can allow states 1o
determines that the states do | 30,000 must work, lower the number of people
not meet the work working from 30,000 to
participation rates because . ' 20,000 without penalty, if
they’ve granted good cause they find they have granted
domestic violence waivers, 10,000 good cause Jomestic
then HHS will not penalize Waivers,
them, )

OMB No Discretion: I 4 state grants 10,000 States have to put 27,000
IFHHS determines that the  domestic violence waivers, people 1o work or be subject
states do not meet the work | then 30% of 90,000 or to penalties.
participation rates because 27,000 must work.

they’ve granted good cause
“domestic violence waivers,
then HHS will not grant them
a reasonable cause exception
to the penalties.

IDEAL | Discretion: IFHHS 30% of 100,000 or HHS can allow statés 1o
determines that the states do | 30,000 must work, lower the number of people
not meet the work working from 30,000 to
participation rates because 27,000 without penalty, if
they've granted good cause ' they find they have granted
domestic violence waivers, 10,000 good cause domestic
then HHS will not penalize . violence waivers.

them,
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TIME LIMITS
Examples assume a caseload of 100,000, a maximum of 20 percent of caseload which can be exempt
from the five year time limit, and 10,000 welfare recipients receiving good cause domestic violence
waivers, which must be temporary and must include services to ensure safety, promote independence,
and prepare recipients for employment.

DISCRETION TIME LIMIT END RESULT
CALCULATION

HHS Discretion: If HHS No more than 20% of HHS can allow states to
determines that the states 100,000 or 20,000 can be increase the number of
have exempted more than 20 | exempt from the time limit. people receiving federal
percent of individuals from assistance from 20,000 to
the five year time limit 30,000, if they find they have
because they’ve granted granted 10,000 good cause
good cause domestic domestic waivers.
violence waivers, then HHS
will not penalize them.

OMB Discretion: If HHS No more than 20% of HHS can allow states to
determines that the states 100,000 or 20,000 can be increase the number of
have exempted more than 20 | exempt from the time limit, people receiving federal
percent of individuals from : assistance from 20,000 to
the five year time limit 24,000, if they find they have
because they’ve granted granted 10,000 good cause
good cause domestic domestic waivers.
violence waivers, then HHS (5000*(.20*95,000))
will not penalize them,

7POSS | Discretion: If HHS No more than 20% of HHS can allow states to

IDEAL | determines that the states 100,000 or 20,000 can be increase the number of

have exempted more than 20
percent of individuals from
the five year time limit
because they’ve granted
good cause domestic
violence waivers, then HHS
will not penalize them.

exempt from the time limit.

people receiving federal
assistance from 20,000 to
22,000, if they find they have
granted 10,000 good cause
domestic waivers.

? (10,000*.2)+(100,000*.2)
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Proposed Changes {0 Reg
Waivgrs

13 A state that continues a walver inconsistent with PRWORA's work participation rates or tims
limits shall not be eligible for a high performance bonus or a caseload reduction credit,

2) A state that continues a walver inconsistent with PRWORA’s work participation rates or time
limits shall not be eligible to receive a reasonable cause penalty exception, to enter into a
corrective action plan, or receive reguced penalties based on degree of non-campliance.

3) A state can continue a waiver inconsistent with PRWQORA’s work participation rates or time
timits only if the waiver when granted explicitly named the policy that the state now wanis (o
continue {1.e, state can continue waivers inconsistent with the new law, not policies operated
under waivers incongistent with the new law),

4} A state can continue & waiver inconsistent with PRWORA’s work participation rates or time
limits only in the geographic area for which the waiver was granted and implemented.

5} in order to continue a waiver inconsistent with PRWORA s work participation rates or titne
himits, the state must notify the Secretary in writing in a letter signed by the governor.

6) The burden of proof on proving waivers are inconsistent with the law shall rest with the state ?
ard the regulation will require that the information necessary for the Secretary 1o make that
determination will be collected, States operating under waivers will report performance and be
monitored like any other state,

! i i
I} States that have expanded eligibility shall not get credit for caseload reductions that would
have happened ins the absence of the expansion. .

© 2) States shall apply the two parent caseload reduction as a credit to the two parent work
participation rate and the overall caseload reduction as a credit to the averall work participation -
rate,

3) Fingerprinting, drug testing, and sanctions shall not be defined as eligibility changes that must
be factored out of the caseload reduction credit, '

4} Individuals "receiving services that have oo direct monetary value.. such as counseling...and
employment services" and those "receiving one-time, short-term assistance” for 20 days or less
shall not be eliminated from the caseload reduction credit calculation.

3 States shall report eligibility changes to the Secretary on a form consistent across states and the
regulation shall define a more specific set of ¢criteria upon which the Secretary shall evaluate this
miormation.



Penalties

1) A state that does not prove that it did not divert families to a separate state program for
purposes of avoiding the work participation rates or preventing the federal collection of ¢hild
support shall not be eligible to receive a reasonable cause penalty exception, to enter into a
carrective action plan, or receive reduced penalties based on degree of pon-compliance, States
must decide at the beginning of the quarter which families are in TANF and which families dre in
the separate state program (no retrospective reclassifying to game the work rates).

2} States shall provide quarterly data regarding how many people have been sanctioned for not
working. The data reports shall include the information necessary to determine if the state
imposed a pro-rata reduction required by law, and whether the state required the individual {0
perform commurity service within 1wo meonths and/or to work within two years.

3) Good cause domestic violence waivers -

ay HHS may (rather than shall) grant reasonable cause exemptions from penalties to states
that fail to meet the work participation rates so long as the states do not fail to meet the work rate
by more than the number of individoals granted good cause waivers multiplied by the participation
rate.

‘b)Y HHS may grant reasonable cause exemptions from penalties for those good cause
domegtic violence waivers (as now granted in the reg) that HHS determines were granted

appropriately.

¢) HHS may grant reasonable cause exemptions from penalties only for good cauge
domestic violence waivers that are temporary, i.e., less than six months long.

dy HHS shall not grant reasonable cause exceptions to penalties (o states for exempting
mwore than 20 percent of the caseload from the five year time liwit,

4) Corrective action plans -~ [seeking help from OMB on this one]

HHS shall enter into a corrective action plan with a state only if such a piaz‘;

a) contains monthly process and outcome gosis that the state must meet in order 10
continue to operate under a corrective action plan; _

b) contains significant new actions the state plans 1o take to meet the law’s requirements;

¢} contains a letter signed by the governor outlining the need for the corrective

action plan;

d} shall be no longer than six months.

5) Reductions Based on Degree of Noncomplance -
The regulations shalf detail a sliding penalty scale that will be imposed based on degree of
noncomphance.
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