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DRAFT

DISPUTE RESOLUTION, DUE PROQCESS, AND PROCEDURAL I8SSUES

FRAMEWORK

If the proposed structure for changing the AFDC system is o be
fair, and to achieve its goals, attention must be paid to the
processes that ave developed to ensure that both the recipients
and the agencies live-up v a new set of reciprocal
responaibilities and obligations. Recipients must understand
that they are to make every effort te become employed. Agencies
muast understand that they are to facilitate and support, in a
concerned and meaningful manner, the efforts of the recipient.

With these goals in mind, the dispute resclution process needs to
perform a number of functions. One is making sure that the legal
rights of recipients are protected. A second concern is
developing mechanisms that can alter the behavior of people who
are not acting responsibly. A third objective, sometimes
everlocked, is the yole dispute resolution procedures can play in
changing the relationship between welfare offices and reciplents,
Procedures can influence the nature of worker-recipient relations
and be a means of checking on systenm performance, in addition to
protecting the rights of recipients.

The current statutes and regs contain a nunber of provisions
designed to encourage cooperation between the agency and the
recipient, to allow for sanctions ¢of recipients who do not
cooperate, and to insure that the sanctions are not applied
unfairly. ¥From a strictly legal perspective, existing law may
largely provide sufficient due process protections. All that nay
be necessary is to extend existing procedures and protections teo
the new decisions that will have to be made.

There are a number of reasons to think that more is needed,
however. First, it is unclear whether these procedures work
adeguately as designed. There is evidence that agency efforts to
jointly plan with reciplents may be perfunctory, sanctions may be
used infrequently, recipients may forego fair hearing challenges
to sanctions because they do not believe thev will get an
adeguate hearing. In some states the process is highly
litigious, which also can be counter-productive. {Unfortunately,
there is wvery little research on how these processss work
anywhere in the country.}

Second, the addition of time limits substantially changes what is
at stake when either the recipient ar the agency fails to meet
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their respective obligations. Because decisions on the
applicability 'of the time limit may invelve evaluations of the
adequacy of the performance of both the agency and the recipient
with respect to the the JOBS program, the system should be
designed to detect problems sarly, not wait until the time limits
have explred before examining the reciplentfs and agency's
action. This would only delay moving people into smployment.

Pinally, since the addition of time limits greatly increases the
consequences of other decisions {e.g. whether a recipisnt is
entitled to a deferment from JOBS and thus from the time limit,
is the reciplent entitled to an extension), it is likely that
there will ke an increase in the number of challenges to agency
decisions and that both hearing officers and the courts will
subject decisions te a higher level of scrutiny than at present.
This will affect record-keeping procedures, as well as require a
higher level of agency decision-making.

Moreover, in terms of changing the culture of welfare, it would
ke undesirable, from the recipients' perspective as well as the
states', if the major mechanism for enforcing both the
reciplents’ rights and cbligations was a formalized hearing
process. The central gosl in designing the new system must ke to
insure that it works. Thig means that people subiect to the
time-limits must be participating in a program of good job
training from the time they enter the APDC program. Those
recipients who need it must receive help in overcoming the many
chbstacles poor people facse in finding and kKeeping jobs.

It can be tempting to view the system as one where the recipient
is being offerred a chance to bscome sslf-sufficient and the
recipient bears the primary responsibility for sucgess oy
fajilure. Recipients who don't conform with the system's
expectations will lose the benefits of the system, through
temporary loss of benefits at first {sanctions} and ultimately
through total loss of support.

This view is too simplistic, While it is reasonable to expect
and emphasize personal responsibility, other censiderations also
are important. First, because the entire purpose of AFDC is to
hkelp poor children, the system should be designed to facilitate
success, not to punish failure. Sanctions, and the ultimate cut-
off of people without jobs, cobvicusly will be very detrimental to
¢hildren and society. Therefore sanctions, while necessary in
some circumstances, should not be the primayry mechanism of
encouraging SucCoess.

Second, the dispute resolution system should try to reinforce
mutual cocperation, not promote an adversarial relationship. It
cannat be assumed that a system of financial rewards and
sanctions will be sufficient to change the behavior of all
recipients or welfare offices. Offering an oppertunity may be
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all that some ‘recipients need., Some reciplents will be pushed
along by sanctions., Others, however, especially tesnage mothers,
will need far more support and guidance. A casework relationship
iIs needed, but it pust be based on mutuality, not a view that
caseworxXers are prodding unwiliing people into the labor force.

Third, the system should not be designed to require reliance on
lawyers. While legal challenges are a necessary component of any i
system, they should be minimized, if for no other reason than C
that most recipients do not have, or utilize, access to lawyers.

Fourth, there will be many State agencies that 4o not perform
very well in providing serviges. It is very difficult to develop
measures that hold agencies accountable~ the c¢hild welfare gystenm
is a case in point. A due process, sanction and reward system,
iz net likely to be effective in holding agencies accountable.

This paper discusses a number of procedures that might be
utilized to help achieve the variety of goals embodied in the
overall reforn proposal.

HAJOR TSSUES

1. What procedures are needed to protect recipients' rights under
the proposed system? Should the system rely primarily on fair
hearings to protect recipients from illegal or arbitrary agency
actions or should some form of alternative dispute resolution be
emphasizaed?

2. ¥What procedures should be employed to bring about agency
compliance with its obligation to provide serviges?

3. What procedures and penalties should be used when & recipient
igs not complying with program reguirements?

DECISION POINTS- CURRENT AND PROPOSED LAW

I. Issues Arising During First 2 Years-JOBS Deterninations
regquiring hearing/dispute resolution

A. Establishing the Relationghip-Reciprocal Regponsibility
Pocument .

Qurrent Law,

All reciplents must be told about the conditions for eligibility
at the point of applying for AFDC, In addition, at the time of
application for, or redetermination of AFDC eligibility, the
State must inform an applicant or recipient in writing, and
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oralily as appropriate, of the availability of the JOBS program
activities and of the related supportive services for which
he\she is eligible and of the responsibilities of the agency and
individual.

I B W

1. Statement of Reciprocal Responsibilities. As in current law,

the State agency would be required to offer applicants a general
explanation of the AFDC/JUBS/JOBS PREP/WORK programs, including

the responsibilities of both the recipient and the agency, and

the structure of the time limits, in oral and written form, at

the time that the person applies for AFDC. A nev provision d

should be added to reguire that the applicant and the agency nust auﬂ§kﬁ
sign a (Retatement Qf‘yeciéracaz ob11§ationsgﬁkindicating in enti b
general terms theé responsibilitles that each is assuming. R ey

Signing would be a condition of eligibility. The dccument should Gt
include a statement whereby the applicant indicates that he\she
understood the elements of the AFDC program and the reguirements
with respect to participation. The recipient should be given a
copys The document should he in the recipient's primary language.
{8ee Food Stamp reguirements.)

7 UPERaT

2. Orientation. &t the time of the signing .¢f the Statement of =38
Reciprocal Obligatiecns, or within 277 weekgrthereof,' the agency ‘ggﬂaﬁﬁ
should be reguired to provide each réfiplent with ar orientation 8
to the AFDC program, whenever possible in the reciplent's primary
language. This could be done either individually or in a group. E-Puad
Language should be be added to the Act or regs indicating that

the purpose ¢f the orientation is to provide the reciplent with

the fullest possible understanding of the raguirements of the

AFDC program and of the opportunities that will ke afforded the

farily during the periocd of participation.

Attendance at the orientation would be mandatory. States should
be required to provide or pay for ¢hild care, if the orientation
is not at the same time az the initial eligibility meeting,
Individuals would ke sanctioned if they 4id not show-up after twe
notices. The sanction would be subiject to a falr hearing (on
whether the recipilent had good cause for not attending); the
sanction should be curable if the recipient shows-up. {The regs
might address the nature of these notices; zome forms appear to

! while there is some efficiency in doing the orientation at
the time of the initial application, there ars several reasons
why delay is preferable. First, the application process often is
lenthy; recipients frequently must wait a long time until they
are sven interviewed. They may have children with them. It is
difficult to have a meaningful orientation at this time. In
addition, a number of applicants may not be gligible. There is
some efficiency in waiting until eligibility is determined.
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be more successful than others,)

Igsue~ How can we ensure that the person doing the intake is both
clear in laying out expectations while alsoc conveying a sense of &|7
the supportive role that the agency will play? W

B. Deferrals/JOBS PREP

current Law,

Under current law a number of people are cvategorically exempt

from having to participate in JOBS. These categories are

spelled-out in the statute and regs and further defined in a

number of ACF Action Transmittals. A person determined to be

non-exempt by an agency can challenge this decision through a ¢4‘

fair hearing if the person has been sanctioned for failure to
_comply with a JOBS activity.

Broposed law,

Under the proposed system, deferrals (placement in JOBS PREFPF)
take on greater significance than at present, since a deferral
means that the time limits do not apply. On the other hang,
unless a state is required to provide JOBS and WORX to
volunteers, a person deferred may be deprived of these services.
Thus, there is a guestion of whether a recipient has a right to
ajither deferral or non-daferral.

1. It would be strongly preferable, in terms of legal
considerations and fairness, if deferrals are determined by
specified cateqories rather than through case by case
5§5mre5ion.’ kl?owing agencies substantlal discretion with
respect to deferrals raises constituticonal guestions about egual
protection, since there ls no way of guaranteeing that decisions
will not be arbitrary or discriminatory. The categories should
be gpecific, and applicable to all persons who come within themn.
States could been given the option of a capped residual category
{("or for cther good cause, accoerding to coriteria established by
the state"); this is legal on its face, although There couid be
challenges to the acgtual inplementation of such a provision,

2. Caseworkers should be required to inform the recipient of the
deferral categories and to help the recipient determine whether

! The use of caps does poses some legal issues, but it is
likely that a residual cap is Constitutional., NOTE: There are
procedural guestions that need to be answered, For example, can a
vdeferral-denied¥ recipient request deferral again if the numbers
go below the cap?, Does the State have te notify the recipient it
is again grantingli:ferna1$i7
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3. A recipient who i3 denied 2 deferral could request a fair UJ~\ﬁ?
hearing facusing on whether the person fallas w il on he
#ategorie the hearing should be held prior to the develmpm&nt

of the emplcyabzlzty plan, since the cutcome will affect the 5N¢hx}
nature of the plan. ke
j{:d-\,.{. 15&%
4. Az currently structured, the reguirement that persons in this
category engage in some activity does not ssem to reguire any
dispute resolution or due process procedures, since there is no
monitoring or sanctions. The implementation may pose problems if
Gtates try to push people into activities without prowviding child
care and without some monitoring of what participants are being
Yanoouraged® to do.

5. A recipient would not be able to c¢hallenge a decision to dafer
herihim, sinces there is no right to participate in JOBS and the
clock doesn’t run during the period of deferral. (What are we

doing about volunteers?) -

C. Empleyability Plan

The development of the smpluyvability plan s a key element in
making the system work. The process needs to accomplish three
things; coreate a realistic plan, in light of the recipient's
skillg, needs, and the available resourceg and jobs in the
community; give the regipient a sense of ownership in the plan;
and be falir in terms of giving recipients the opportunity to
acquire skills that will enable them to obtain reasonably paying
jobs consistent with the recipient's abilities. Since the
fallure of the recipient to comply with the plan subjiects the
recipient to sanctions and the failure of the agency to provide
resources will lead to extensions of the time limit, the
procedures for establishing and reviewing these plans are
critical. These procedures should stress mutuality, with
recipients being given the chance to have a meaningful rols in
deternining the elements of the plan.

Gurrent Law,

The State 1s teo make an initial asgsessment of an individualis
epployability. The individual has a role to play in this
asgessment, insofar ag the State may conduct it through such
methods as interviews, testing, counseling and self-assessment
instruments to be completed by the individual. However, the
State is the sole deternminer of the initial assessment.

Followings this assessment, the State is o develop an

employability pilan ,%in consultation with* the individual, that
takes into account the individualtls preferences "to the maximum
gextent possible”™ within the limits of the $State's JOBS progranm.

&
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States may reguire that an individual to "negotiate" and Yenter
into® an agency-participant agreement setting forth in detail the
individual’s JOBS obligationsg and the related services to be
provided by the State. While final approval of the employability
plan rests with the State, a recipient who cobjects to the plan
can challenge it through a fair hearing, although this might not
otcur until the recipient is sancticned for non-participation.

Under current law, each state must establish & conciliation
process for resolving disputes about program participation and
provide for a hearing for disputes not resolved through
conciliation. States are given great latitude in defining
concilliation and there is substantial variatien in procedures.

o5 14

1. Employabilty Plans. As in current law, the State agency would
be reguired to make an initial assessment of the educational,
child care, and other supportive services needs, as wall as of
tha skills, prior work experience, and smployability, of each
participant in the program, including a review of the family
circumstances. The agency weuld also review the needs of ths
child{ren} of the participant.

The law should be changed to reguire that the agency and the kkﬂ?
recipient Joiptiy aeva%ap an employakility plan. %he recipient

should be informed of the ragquirements established by the regs

with respect to employability plans and the designation of

specific activities. A maximum time period (60 days?) for

developing the plan should ke established, since the time limits
run from the day of eligibility.

The vagueness in current law regarding how disputes over elements
of the employability plan are to be settiad needs to be
addresged. It does not seem sensible to force the recipient to
fail to comply with the plan, be sanctioned, and then reguest a
fair hearing to challenge the plan., A&n earlier, more mutual,
process for resolution seems desirable. This is best done
through a conciliaticon type process.

As an initial step, the legislation should provide that if the
reciplent and caseworker cannot reach agreement, the caseworker
and the recipient shall brifiy in the caseworker's supervisor, or
a person trained by the agency to mediate these 41sSputés, to
provide further advocacy, counseling, or nesgotiation support. *

‘ * Thie approach is consistent with the aim of current law.
The preamble to the current regs states that an effective
conciliation process could be used to: (1} resclve disagreements
over the employability plan, (2) to correct the problem when a
participant's attendance at an assigned activity has been

7
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Although recipient's may not trust the superviesor to be
independent, and cagseworkers pay be defensive when being reviewed
by a supervisor, it would be best from & time and resource
perspective 1f disputes could be resclved by thogse immediately
engaged with the recipient. To ensure that reascnable processes
are followed, the Depariment should be regquired to sstablish rege
regarding this process.

OPTIORS. If this process fails to resolve the differences, there
are several alternatives that might be used:

a. The agency could be allowed {reguired] to establigh an
i.%gggwmam to resclve disputes. {(This process would be
similar to that developed in Florida's and Iowa's § 1115
demonstrations.} This Board would have the final say. The
Department would establish regs for such boards.

b. Agencies could be given the option to employ trained teams to
mediate, rather than arbitrate as in option a, the dispute.

¢. The recipient could be entitled to a fair hearing, contesting
whether the plan meets the general criteria established by the
gtate for developing employablity plans. A fair hearing could be
the exclusive remedy or could be allowed in addition to the
procedure in {(ay or {(b).

Digscussion.

Not all cagevorkers will be sensitive to the need to fully
involve ths reclpient in developing the employablility plan and to
dsvelop & sound plan, with adeguate gervicas {(some entire
agencies may not be). Recipients need protection from
unreasonable decisgsions. Moreover, failure to provide appropriate
services at the freont-end will lead to more disputes and
gxtensions at the end of 2 years, which is highly undesirable,
since this will delay moving people into jobs,

At present, the primary way for a recipient to challenge the
employability plan is through a falr hearing following a sanstion
for falling to participate in a JOBS assignment. The above goals
might bs satisfied better through primary reliance on some type
of mediation or internal review system.

irregular but not yet sanctionable, and (3} prevent the need to
go to a hearing even if it appears that the failure to
participate is c¢lear.
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An internal review process is likely teo be faster and less
adversarial. Moreover, an internal review board can provide
agency management with a chance to see where problems are arising
at the line level. ({Fair hearings may also serve this function,
but they are more likely to be viewed as outside intervention.)

If a large number of disputes reach the review board, this
knowledge may lead to changes in policles or to increaseg
training of statf. A review process may help identify gaps in
services avallable to the agency. This is not likely to be
accomplished through a system that relies exclusively on falr
hearings, since hearing officers do not focus on systenic
prohlems. The nuanber of complaints to the review boarxrd could he
8 performance measure and the board could be required teo produce
an annual report summarizing the number of disputes and noting
problem areas.

The utility of such boards depends on the willingness of the
agency Lo make them meaningful and upon convincing recipients
that the review will In fact be independent. It may ke difficult
to achieve either of these oblectives, An internal board may
simply reinenforce caseworkey decisions. Some States have
developed mediation systems, using trained outside mediators.
Mediation by a neutral party would empower recipients to a
greater degree than any other review process. Given the cost,
the regquired training, 2nd the lack of research examining whether
mnediation produces better outcomes, the most that could be
supported at this time is making this an eption.

Allowing fair hearing ’ LEw rision or after a *LY
failed medilation wouid prov.da some proteczion against an agency | fa« >
director who wanted to limit the actions of the review board. It | peaw
is not likely that there would be a large number of requests for kmﬂd';
fair hearings in most states. However, an adgltional laver of Y b
review may appea be} burdensome, "The benefits BT ERE - 07 Lo
adﬁitiund Yeview may not be WOrLh generating the view that we d-sl!‘n]d

are overburdening the process with prpcsdures.

2. Agreements or (Contracts. Under current law, a state may
require a reciplient to enter into an agreement or contract with
respect to the employability plan. The difference between the
two is that a contract would be binding In court- the recipient
could sue the agency for promised services. Using contracts
should have implications primarily for the agency, since the
reciplent can already be sanctioned for failing to participate in
JOBS,

It has pxevicusly peen declded to reguire that the agency and
recipient sign the employvability plan, making it at least an
agreement. Like the signing of the statement of reciprocal
respanszhllltxas, a signed document may help indicate
seriousness of intent and enhance the mutuality of the process.

3



DS /ASPE/HEP Ma)iia 3

93/11794 17:32 202 699 8062

Failure to sign the agreement, after the recipient has utilized
the dispute resolution process, would be subject to sanction.
There would be no further hearing on the sanction, but it would
be curable by signing. The sanction should be a small amount,
since the main sanction would come if the recipient fails to
participate in JOBS activities.

States could still be given the option of making it a contract.
Contracts would batter protect reciplents right to services, but
they also are likely to generate more disputes and litigation.

Contracte should not be regquired. It is doubtful any states will
uSe ERém. ?054

3. JOBS Assignnents.

a} Current law. The State makes the final determination with
respect to JOBS activities. The regs specify a number of factors
that must be taken into account in making an assignment (sce
attached). If a recipient fails to report to an assignment and
then is sanctioned, the recipient is entitled to a fair hearing
focusing on whether these criteria have been violated.

A recipient alsc is entitled to a fair hearing if, after starting
a JOBS assignment, the recipient has complaints about health or
safety conditions, discrimination by the emplover, and issues
arising with respect to the adequacy of worker's cempensation
caoverage and wage rates used in caleulating hours. Recipients
also may appeal decisions related to on-the-job work conditions
to the Depariment of Labor,

b} Proposed Law. The decision about the type of JOBS assignment
should be part of the employablility plan and reviewable by the
procedure described above. Disputes also might arise with
respect to specific assignemnts. For example, the regs provide
that the assignment may not reguire more than 2 hours commuting
time. When a recipisnt claims that the disagrees with a

specific assigmment, rather than with the type of assignment, a
conciliation process between the worker, recipient and supervisor
should ke veguived., ITf this does not resolve the digspute, a fair
hearing would be appropriate, focusing on the criteria currently
in the statute and regs.

D. Receipt of Services during JOBS

Current Law. There is no right to any review if the agency faiis
te provide adequate training or education. AFDC applicants are
entitled te fair hearings with respect to disputes regarding the
provision of child care and supportive services. However, therve
is ne rvight toe the continuvation of child care or supportive
services pending the hearing decision.

Propoged law. It is extremely important to the sucgess of a timee

il
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limited system that services be delivered on & regular and timely
bagsis and that reqular monitoring of the reclplents participation
take place, so that problems zan be identified and resoclved
rapidly. Moreover, betause the applicability of the time 1limit
will be contingent upon the provision of services, it is
agsential that adeguate records be maintained regarding the
participants' and the agencieg' activities,

It is difficult to ensure adeguate service delivery and
monitoring of participant performance. In the child protection
area a variety of mechanisms-~ court reviews, citizen review
panels, and reporting regquirementp--~ have beén less thath
successful in ensuring adeguate delivery of services to families.

It seems unlikely that primary reliance on fair hearings is an
adeguate mechanism, Review should not await a ¢risis, and fair
hearings often involve far too much delay. 1t is suggested that
reguiring of regular contact between a caseworker and the
recipient, mandatory pericdic reviews of the participant's
progress and up~dating of the employability plan, specified
record-Xeeping requirements on the agancy, and a conciliation
procass for resolving disputes about the adequacy of performance

of both the recipglent and the agency are all needed to make the
system wWork.

The following requirements might be adopted to achieve this:
a) o help keep the agency inforped, and to encourage the

recipients to take responsibility as part of moving toward No—
eaployment, a _form should be senf to the recipient on a

monthly/pericdical basis (e.4., q%_g&_Q&&ﬁﬁh&&hﬁ_hn_zhemeQEQ}? wlf-
check} asking if he/she is participating; is getting the qbﬂﬁy
necessary services; or if he/she wants to discuse the

plan/services with a caseworker., Workers would contact reciplents
indicating preoblems.

b} Caseworkers should be reguired to make monthly (guarterly)

entries in the casework file indicating what services are being fess,
provided to the recipient. This would be based on contact with T o P
the actual providers of the services. Coples of notices to the

recipient of any faiiures should be Xept as a regular part of the
caseracord,

¢} At least, svery 6 months the caseworker and the reciplent must
conduct a face to face review of vhether the employability plan
is stil) appropriate, whether the individual is participating,
and whether services are being provided., A revised plan should
be developed as needed (following the game procedures as the
original plan.) At thig meeting, the recipient should be
informed of the months of 311*;blllt; left; the raczpient an& the

recipient did not recelve and which t’arefora shauld not be ﬁ/o
dotinted towards Che Cime ﬁimaE. The agency snould Xeep
.
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documaentation of these items.

d} As a last resort, recipients should be able to request a fair
hearing if they believe that the agency is not providing agreed

upen gervices. The delivery of services is critical and review ! us
of system failures should not await two years. While the fair [y
hearing officer wcalﬁ not have the _power to ardar specific fekJi
services, the hearing L LS D¢ t e Jimit. £
Reports ef such suspens;ons Ehould be forwarsd Lo HHS Eo be used rigetm s
as a performance review measure. (NOTE-A danger of providing hesang
hearings is that agencies may try to limit the sarvices offerred 1‘&@
in the employability plan so that it would not be held liable s
later.}

Une area that may raise special problems iz child care. At
present most disputes arise when the agency informs the recipient
of its intent to terminate, suspend, discontinue or reduce
paynent for c¢hild care kecause the recipient is not complying
with JOBS. In a greatly expanded program, there may be many more
disputes about whether appropriate care is availadble, especially
for very young children. The need for child care, and the
approporiate type of care, should be part of the employability
plan. Disputes azbout care should be resclved by the process

propoessed there.
With respect to actions to terminate, the law (
be changed so that c¢hild care continues while phE-suEhc

» ho w
resolving the dispute over JOBS partlczpatzon, in order to aveid ggﬁéj
Jistuption ta the child gna-totacilitate resolution he

participation igsue.

should j@awﬁﬁ

E. Sanctions

1. Current Law. Under HHS regulations, a non-exempt person can
be sanctioned if he\she, without good cause,; fails to participate
in JOBS, refuses to accept employment, terminates earnings, or
reduces earnings. Prior to the imposition of a JOBS sanction, a
State is vequired to have a conciliation procedure for the
reseolution ¢f disputes regarding an individual's participation in
the JOBS program. A State must previde a recipient an
oppertunity f£or a hearing prior to the imposition of a sanction
when the conciliation process does not resolve a digpute.

2. Proposed Law. Reciplents would continue to able to reguest a
hearing on whether a sanction should be inposed.

A more difficult guestion is whether the current raguirement that
conciliation must be utilized before a notice of an intent to
sanction is issued should be madse optional., Conciliation serves
a number of important functied%?“?ﬁgTﬁﬁfﬁg resclving disputes
gquickly, generating discussion between the recipient and the
agency, avoiding harming children through the imposition of

12



31

o

v

waod B0 6362 BHHS/ASPE/HSY

G014

01711/84  17:35

sanctions If the recipient's behavior can be affected without a
sanction, and diminishing the chance of an adversarial
relationship developing. On the other hand, Qézsggiz$_gﬁﬁ~§f,
conciliation might diminish the deterrent affect ol a.strong
sanction policy ana c¢an be costly angd PQ =S 1 10 a large
percentage of disputes go on to the fair haarzng stage.

Recommend. Raguize_conciliatian. Fallures in participation should
ke an event Thatl tTriggers exploration of why there is a problem,
wWhile some reclipients need the prod of sanctions, many regipients =

will fail to participate because they are in a period of
pag depression {depression is commenplace apong the portion of the
L population who become long-term reciplents), because of familiy

bmwsk- crisis (e.g. the return of an abusive spouse or boyfriend,

children in trouble, sick relatives), or because they are unable
to cope with interpersonal problems at the assignment. They may
not respond to notices or sanctions-their reasons for not

,...'L,
*mf

participating may not come within standard good cause reasons for
non=~participation. Personal contact, begun by a phone call, with

a cageworker prepared to help them with the crisis can have a
very pesitive impact. This is best triggered by a conciliation
process.

¥

F. Extensions

1. Current Law. Since the time limit is new, there is ne current
law.

2. Proposed lLav.,

crhidy

# canLf

2} Ninety days prior to the end of the 24 months, the caseworker

would be reguired to meet with the recipient to discuss the
transition to WORK. A notice regarding the need to set-up a

meating would be sent to the recipient {the notice would describe

tha transition to WORK process, including the avalilability of
extensions, the need for job search and the right to enroll in

WORK} . Follow-up notices shall be sent if the recipient fails to
appear. A reciplent may not enter the WORK without participating

in a meeting and completing a job search.

The caseworker and recipient shall review the reciplent's

progress and any remaining barriers to the recipient's ability to
find employment, The caseworker shall determine if the recipient

comes within, or is likely to come within, one of the categories
that justifies extension of the time~linit. If an extension is

needed to allow the reciplent to graduate from high school, or to

complete a GED, an EBL or other approved program, the recipient
and the caseworker shall set a timeline for completion of the
activity. If the caseworker and the recipient deternmine that the

recipient has been unable to complete any elements afg;h
employability plan because the State has failed to s& stantially)

13
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provide/the services, including child care, called for in the
Gyability plan, the caseworker and recipient shall determine
the time period necessary to complete the plan.

Unless the reciplent is entitled to an extension, the caseworker
and the vecipient shall develop a transition to employment plan.
This plan shall specify that the reciplent must engage in a job
gearch for a period of not less than 45 days and shall gpecify
the services that the agency will provide to facilitate the job
search.

P} If the caseworker and the recipient disagree with respect to
whether the recipient is entitled to an extension, the caseworker
shall inform the yrecipient of her\his right to request a fair
hearing on this issue. The recipient must request a hearing at
lpast 20 days prior to the date that benefits are gcheduled to be
terminated. All hearings shall be held prior to this date.

In a fair hearing regarding a recipient's ¢laim that he\she is
entitled to an extension because he/fshe &id not get the services

in the enployability plan, the State must show what pervices were
rMg5ﬁ%iQgg@g’Kz?E3T3Kaﬁfmgﬁirf‘ﬁﬁ‘ﬁﬁttttéﬁ’iﬁ an extension if

earing officer finds that the recipient was unable to complate
the elements of the employability plan because the agreed upon
training was not available for a period of time, because the
recipient was unable to complete the elements of the
esployability plan due to the wnavailability of support services
nesdad by the recipient to participate, such as transportation or

child care, it is determined that adequate services were not
9rcvided the recipient and State shall deve evised. —
_ 1 ]

be'smh act to the.$am&.agency zanaw process as the original
plan. Any extension should be sufficient to cowmplete the
employability plan. Aid-paid-pending would be available.

¢) Recipients should be able to regquest a hearing on whether they )
had goed cause for not gomplsating lob search in the reguired tine 517
period before taking a work assignment, with aid-paid-pending.

d} Recipients should also be entitled to a fair hearing on
challenges to the determination that the recipient has exhausted u}mf'
the 24 month time period. Aidwpaid-pending may not be necessary Py
since recipient would go¢ into Work program and continue to fr:
receive sone form of income. A

M\-?
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DRAFT 3428
Issue Paper: REASSESSMENT

There would be no absolute limit on the length of time & person could participate in the WORK
program. States would be required, however, to conduct a comprehensive reassessment, at the
earliest available time, of any individual who had spent at least two years in the WORK program.
For example, if an individoal were in the midst of 2 WORK assignment at the two-year point, the
reassessment would be conducted at the conclusion of that WORK position.

The reassessment would be an gvaluation of the individual's employability, with 2 particular focus on
wdentifying barriers ©© obtaining an unsubsidized job, and of the individual’s compliance with WORK
program rules and requirements, A
m{wM; &{w{ P gm;t& fm.{“cé‘w
The State would take one of four steps following the reassesament: il - o ees oo st H
13 A person who was judged to be employable but who had pot vet found an Worle rdes
unsubsidized job would be assigned o supervised job search. If the job search were
aot successfud, the individual would be placed in another WORK position, preferably
- 8 subsidized private sector job holding the promise of permanent employment, Wnre u,; vz:f
.,;f/"?;( el Ll
2) A WORK participant who was found 10 have complied with the requirements of thi wtes”
WORK program but was nonetheless in need of further education or training services
in order to obtain unsubsidized employment {e.g., an individual who Iacked basic
. comimunication skills or a person located in an unusually poor labor market} would be
referved back to the JOBS program to obtain those services, Persons re-assigned (o
the JOBS program would be eligible for cash benefits while participating in the n_ 40 Ch will break

appropriate activities, e . gp-t bennats prograem.

3) An individual who was found to be facing a serious obstacle (0 employment, such 4% 2
disability which was not detected carlier, would be placed in the JOBS-Prep phase,
Such persons would be eligible for cash benefits and would count againgt any overall
cap on placements in JOBS-Prep status. Davib: ChHd sely caser

Lt Py ‘wg:‘ W eV
43 A State could deny assistance, both access t0 a WORK assignment and eligibility fo
. casht benefits, to 2 person who had not performed his or her WORK assignmients and ™ : '

requived job search in good faith. An individual dropped from the program would

have the right to a fair hearing. M ¢ deok wﬁ:ﬁ
- %?%&dof forr bt Lt
A Few Questions: b ooy IZ.J job. {1 bony)

fCrunrbrin papee
Would there be any explicit ¢riteria-to guide the post-reassessment decision {i.e., grounds for

glacement in JOBS as opposed to assignment © job search and another WORK position?) :
If so, would such criteria be written into the statute or would States be required (o establish such
guidelines? Would the criteriz be more specific than the language above?

In particular, on what grounds could a person be deniad further assistance (following the reassess-
ment}? A history of difficelties at WORK sites (e.g., a dismissal from a WORK assignment)? A
poor attendance record (2.g., many absences without good cause)? Reports from WORK employers
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of poor performance, a lack of effort or 3 poor attitude? General recalcitrance and reluctance to
cooperate with the WORK agency? How would such terms be defined?

If there are no explicit criteria guiding the reassessment, would the decision be left 1o the individea
caseworker? What are the legal implications of such caseworker discretion? [Michael Wald to jump
in here and resolve this whole question.]

What appeal rights would exist? Would an individual have the right 10 appeal any degision {e.g.,
could 2 person assigaed to continug in the WORK program petition to be referred back to the JOBS
program for training services)?

Would the reassessment be a one-time event? Would persons who remained in the WORK program

be reagsessed again at a later date? What about persons. referred back to the JOBS program? Could

they remiin in JOBS indefinitely, or would they have % re-enter the WORK program eventually? If
so, when? How would this new time Jimit be determined?

I instances in which a person was dropped from the program, would this represent a lifetime ban?
Could the mdividual (and his or her children) ever again recetve assistance, either in the form of cash
henefits ¢ 3 WORK assignment? I 50, when (e.g., 36 months fater)? :



