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The Government ofthe United State~ remains deeply committed to the ibeliefthat the u.S.-JapanEnhanced 
Initiative on Deregulation and Competition Policy represents the most! important bilateral vehicle by which 
to address strut,turnl and regulatory barriers impeding access to Ja~anese markets for U.S. goods and 
serviceswhilesimultrmeously helping to retlun Japan to sustainable economic growth. The United States 
therefore welcomes Japan' s d~ision to implement another three-year'deregulation program and its stated 
desire to'make the Enhanced Initiative "more meaningful." With this fumind, this year's recornmendations , 
place an even greater focus on essential deregulatory steps the United States Government believes Japan 
should ~dertake to restructure its economy in ways that will address donsumer interests and create a more 
competitive business environment. I 

I 
The United States Government also welcomes Japan's recent detenn¥tationto accomplishaninfonnation­
technology revolution within five years.' To coincide with this lauCJable, goal, the telecommunications 
component of this submission has been expanded to include inforlnation-technology. Reflecting the 
crosscutting nature of this sector, IT-related policy recommendation!; appear ,throughout the submission, 
incl~ in energy and in housing.

I: 

, i 


In Jund :1997, the Governments of the United States and Japan rec6gnizedthe importance of continued 
bilateniI focus on d~:regulation when they established this initiativ¢, which identifies key sectors and 
structural areas for particular attention by the two Governments. The United Stat~s welcomes the progress 
achieve~ thus far under the Enhanced Initiative, set out in the First, S~cond and Third Joint Status Reports 
issued by the leaders of the two countries in June 1998, May 199~ and July 2000, respectively. The 
United States Government anticipates full implementation of the a~eed measures contained in these 
report~: 

I " 
The United States Government is pleased to present to the Japan<;se Government this submission on 
deregulation and competitionpolicy. In addition to containing nume~ous specific, concrete proposals in all 
the seCtors covered under the Enhanced Initiative, this submission also calls for significant structural refonn 
in Ja~. This document and the results of numerous bilateral working group meetings to be held in the 
coming months will fonn the basis for a Fourth Joint Status Report ~o be issued in the spring of 2001. 
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TELECOMMUNICATIONS & INFORMATION TECHNOLOGY 

Echoing yiews long advocated by the United States, consensus is developing in Japan that creation of a 
vibrant information technology sector requires a fundamental refrieritation of both the business 
environment and business-government relations. Otherwise, the em~rgence of a "networked economy" . 	 . 
inJapan~remainhostage to the collusive, inefficient structures and practices ofJapan's "old economy." 

I 

Japan's ;difficulty in stimulating investment and growth in infonna~on technology has its roots in 
telecommunications practices and policies but extends to other elementS ofthe sector as well-- the Internet, 

., 	 I' 
electronic commerce, computer services, and software which fonn tlie networked economy. 

, i 

" 	 I 
Japan's response to this challenge has been to propose a range ofp?licy initiatives, many ofwhich have 
merit, such as eliminating barriers to electronic commerce. Traditional government responses to low growth 
(i.e. promotion of specific companies and technologies), however, Qsk ~troducing distortions into the 
market that prevent true innovation and market-oriented responses, and continue to hobble the sector. 

, 	 I 

I 


The United States' experience is that the govemment's mostimportan~ role is ensuring that competition and 
the innoyation that drives it are free to flourish. This has been achieved by opening the telecommunications 
market to competition among companies, clearing away outdated r{ues incompatible with a competitive 
environment and ensuringthat participants with market power, particularly inthe telecommunications sector, 
are subjectto adequate discipline to prevent them from thwarting competition. 

i ' 

TELECOMMUNICATIONS 
,; 

I. : Independent Regulator I 
I 

,'The current structure of the Ministry of Posts and TelecolllIl1unications (MPT) impairs its ability 
'to function as a regulator in an impartial and independent mPnner. This is particularly evident in: 

.' (a) political influence on the regulatory function, which tends Ito favor NIT; (b) MPT's dual roles 
':in industrial promotion and regulation, which often cOn£¥ct -- particularly where individual 
"companies are identified as vehicles for MPT's industrial IJCllicy goals; and (c) the govemment's 
: 'interests as a substantial shareholder in NIT. The influen<;:e of these pressures on regulation is 

'. ; evident in policies to promote Internet services in Japan. In'this case, the Ministry has endorseq 
policies, such as flat-rate access and fiber-to-the-home, desikned to expand Internet usage but has 

, , not ensured that sufficient competitive safeguards are in place to prevent NIT from using these 
. 'policies to monopolize the sector. I 

I 
I 

: i The imminent restructuring ofMPT provides a timely oppo~tyto implement institutionalchanges 
. : in JFY2000 which strengthen regulatory independence through measures that: 

I 
I 

" 
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iIi 
A. 	 Shield the regulatory function from political influence ~ough stronger structural safeguards 

relating to personnel, accountability, and regulatory mandate, including the full separation 
ofthe regulatory function from other Ministerial functions, as in other OECD countries; 

. I' ' , 

B. 	 Ensw;: that the regulatory function is completely sep1-ate fro~ any industrial promotion 
where: funding of new technologies andlor services is involved (A Ministry that both 

, regulates and promotes industl)' faces inevitable conflicts of interest that undermine its 
" 

ability to act in an impartial manner, since promotioruil activities often benefit one market 
particIpant or groups ofparticipants over others.);,: ' I 

I 
c. 	 Eliminate potentialconflicts of interest between the govemment's role as shareholder and 

'! 	
regulator of a dominant carrier by fully divesting govemment ownership in NIT as 
expeditiously as possible; I'" I 

I 
:!D. 	 Require gre~ter transparency and accountabilityin de~isionmaking (Lack oftransparency 

obscures and thereby permits instances in which Ithe policy rationale for regulatory 
decisions may be distorted by political influence ~d industrial policy goals. Greater 
transparency involves basing regulatory actions on open prOCeedings rather than closed 
study-groups. Currently, MPT-appointed advisors prWuce recommendations under non­
transparent MPT guidance. The legal status ofthese: recommendations is unclear and the 
reconllnendations are subject to minimalnotice and comment, :whichrestricts fullinput from 
all interested participants.); and I 

, 	 I 
:E. 	 ~hibit institutionalpromotion and facilitationofama:kudari, :which raise serious conflicts 

ofmterest. 
I 

II. 	 ,pominant Carrier Regulation and Competition Safegu~rds 
, 	 l 

~.An independent regulator needs a strong mandate based bn dominant carrier ("asymmetric") 
,regulation to operate effectively. The United States Govemment suggests that the Japanese

. , I 

'Govemment prepare in JFY2000 draft legislation to establi,sh a regulatory framework with the 
; promotion ofcompetition for the benefit ofconsumers as the primaryobjective and the fundamental 
:criterion guiding all regulatory action. Specifically, new telecommunications legislation should: 

. ; 	 I" 

I 	 ' 
A. Set out a clear, pro-competitive mission for an indeP,endent regulatory function; 

i 
Implement dominant carrier regulation, which involves: 

i 
:, 

1. IdentifYing markets and ~arket segments wrere carriers are dominant; 

I 
! 
I 
I2 



,I, 

";, 

I 
I 

2. 	 Exercising more effective oversight over don1ffiant carriers by requiring approval 
after thorough examination of rates, terms :and conditions for any retail and 
wholesale service offerings where the supplier is a dominant carrier. Such 
oversight should give the regulator full authoritY to set rates (as opposed to current 
,practice of "inviting" NIT to fJj~ a tariff whfch the regulator cannot unilaterally 
alter) and include: i 

1 

a. 	 Requirements to conduct imputation't~sts on <!flY essential service offering 
subject to competition to ensure absence of anti-competitive cross­
subsidization; 

I 
b. 	 Prohibition on broad-based "trial" ~ervices (e.g., discount plans) that 

~pennitNIT to rapidlydevelop and debloy services in competitive markets 
without adequate competitive safeguftrds;' 

I 
I 

c. 	 Prohibition on joint marketing and b~dling ofservices by NIT East and . 
West and other NIT entities; I 

,, 

d. 	 Authority to mandate access by corripetitors ,to the full range ofdominant 
carrier physical facilities; ! 

e. 	 Prohibition on NIT regional operators entering new markets (e.g. long­
, I 

distance) untiltheyhave demonstrated, based on objective measurements, 
that local markets have been fully oJened to competition; 

I 

f. 	 Introductionofstrengthened measures to ensure thatthe restructured NIT 
entities do not engage in anti-com¢,titive cross-subsidization or impose 
inefficiency-related costs oncompe!ifgcru,riers. Specifically, by the end 

.ofJFY2000, the Japanese Government should: 
.' I 

(1) 	 Require the NIT Holding Cqmpany, NIT East, NTTWest, NIT 
Communications Corporation,,' NTr Facilities, and NTT 

" 	 Commware to publish separate fInancial reports that meet 
Generally Accepted Accourlting Practices (GAAP); and 

I 	 , 

(2) 	 Require that any NIT repo~s to .MPT on successor companies' 
interactions (including ~cial" R&D, personnel and other 

,i interactions), as called for by MPT in its April 1999 response to 
" 


I, NIT's restructuring plan, ~ made public. 

I 
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.', g. To support the exercise of more: effective oversight, the Japanese,. 
"j Government should strengthen enfor~ment activitie.s by ensuring that the 

regulatory agencyhas the goal ofinvcltigating anti-competitive conduct as 
well as the resources and authority to do so, including to audit accounts 
and property records of dominant c~rriers, levy fines, suspend service 
offerings, and obtain full and timely access to information. 

I 

i 
3. 	 .Freeing new entrants from regulatory burdenS (and regulatory resources to focus 

on dominant carriers). Specifically, a new law or regulation should eliminate for 
I 

new entrants the requirement to file: I 

a. 	 business plans and changes inbusfueds plans ~rplans for services offered;
! . 

" ,I 

b. 	 cost justification for service offerings; 
I 


. i 


c. technical details ofnetwork and chat.ges thereto; 
! 

I
d. 	 consignment agreements (e.g. for leased circuits, IRUs, etc.); and 

,I 
I 

I 


" 
 e. 	 interconnection agreements between competing carriers. 
I 

b. 	 In order to create an environment which promotes the development of and access to 
diverse Internet services, MPT should direct the NIT regional companies to modifY the 
structure oftheir discount and flat-rate services to ens,irre that they are not anti-competitive 
by: ., ! 

i 
1. 	 Requiring the NTT regional companies to apply discounted prices for local 

discount services (e.g., Telehodai, TIme pIds and flat-rate Internet) to calls that 
terminate on its competitors' local networks; and 

i 
2. 	 RequiringNTT to provide capacity-based (flflt-rate) intercohnectionarrangements 

with competing networks for Internet acces~ at the ZC level. This should permit 
Internet providers hosted by competitive carriers to offer their subscribers who are 
NTT customers flat-rate access plans that can compete withNTT's OCN service 

" 

and ISP's hosted byNTT. 	
I 

m. 	 Interconnection 
;. 

·IA. 	
, 

In CY2000, the Japanese Goveminent should put in place amended ordinances on 
interconnectionthat implement rate reductions in a mlmner consistent with decisions stated 

:; in the Third Joint Status Report which ensure that: 

4 
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I 

1. 	 NIT eliminate ,the interconnection surcharge applied to calls originating or 
, 
" tenninating on ISDN lines; 
" 

, 
2. 	 ' Accelerate the rate of reduction in interconnyction fees should traffic increase at 

a rate greater than that projected by NTT E~st and West; 
I 	 ' 

3. 	 Develop capacity-based interconnection rat~s as an alternative to metered rates 
in its review ofthe LRIC Model; , / 

! 
4. 	 Within CY2000, require the NIT regional companies to provide interconnection 

within six months ofapplication, without asses~ing "premium charges,"unless there 
is a need for major network modification (and to require itemized charges for 
modification, subject to independent review)~ 

,I , 
5. 	 Develop in JFY 2000 interconnection conditipns applicable to NIT DoCoMo as 

a "designated carrier" for setting tenninatiQn rates onto DoComo's network., . 	 , 

Require NTT DoCoMo to: ' 

a. 	 Publish its interconnection tariffs, inCluding rates, terms and conditions; 
I 

b. 	 Disclose its computation methodology for interconnection rates; 
I , 	 , 

c. 	 Provide ,interconnection within six m:onths ofapplication; and 
I 

! 
d. 	 Ensure competing carriers the right to set retail rates for their subscribers 

for calls terminating on DoCoMo's petwork. 
! 

Establish regulations that require NIT regi6nal companies to expand the list of 
functions considered basic in their tariffs to ihclude all services currently available 

, , 
to NTT customers. For services where N~T can prove that a "value added" 
charge is valid, NIT should be obligated to, provide such services to competing 
carriers at wholesale rates. i 

I 

. IV. Rights ofVv'ay and Access to Incumbent Facilities 
" 

I" During CY2000, Japan should develop unified regu,lations to be implemented throughout
. , 

the Japanese Government inJFY2000 thatwillrequ,ire NTT;to provide transparent, non­
discliminatory, tirnelyand cost-based access to all pqles, ducts, conduits, inside wiring and 
rights of way it owns or controls. Such regulations s~ould: 

, 

" 
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Require NIT to make available on a timely b~is all necessary information about 
facilities it controls and allow other carriers td inspect these facilities; 

L 

i 
2. 	 Ensure that rates, terms and conditions for ac;cess, use and construction are just, 

reasonable and non-discriminatory. MPT should require disclosure of how 
charges are calculated in order to ensure contracts are fair; 

iI ' 	 , 

3. 	 Establish clear rules for costs and burden-s~g associated with surveys and 
facility modifications; , 

4. 	 Require surveys, construction and installatioA be ~ade on a non-discriminatory 
basis within a specified time :6:ame; I 

5. Permit competitive carriers to install and ~tain their own facilities located on 
, NIT property (including fiber in NIT ducts and conduits); and 
", 	

i 

" 6. 	 Maintain an expeditious and unbiased. compHlint settlement procedure. 

i s. 	 Applicationofsuch rules to electricity companies, utili~es,railroads and highway operators 
should also be considered. 

! 	 ,c. 	 As priority measures, by the end ofCY2000, the Ja~anese G,ovemment should:, 

1. 	 Extend the interconnection obligations that kT ha~ placed on certain parts of 
I 

NTT's networks (e.g. up to the manhole closest to the switch) to other bottleneck 
facilities, including conduits and ducts linking fiber loops and customer premises; 

I 
I' 2. Eliminate the "30-centimeter" rule that prohlbits efficient use ofutility poles for 

competitive carriers' cables; i 
I 

3. 	 Eliminate the Ministry of Construction' s win~erlspring road digging moratorium; 

I,', 4. 	 Eliminate mandatory 5-7 year intervals betwren digging ofcertain roads; 

: 
'I 	 5. Explicitly permit trenching ofcables, as opposed to installation of conduits and 

I 
tunnels; and 

I 

6. 	 Establish common guidelines to be followed by each and every road authority in 
I 

granting carriers permission to dig roads to iristall their facilities. 
I, 

V. ,ResaJe/Unbundling 
01 

i 

,! 	
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:1 	 I 
A. 	 In JFY2000, MPTshould eliminate all restrictions onicarriers; ability to combine owned 

and leased facilities in building their networks, ensurin~ that all carriers have the choice to 
build, buy or lease facilities in any combinationnecessarY to facilitate their business without 

; . 	 having to pay for any parts of the network they do not need. Specifically, MPT should: 
I 

1. Permit Type I and Type n to lease IRUs, including wavelength-based IRU's, for 

,I 
'i any period oftime; I' 

I 
': 	 I 

2. 	 Require NIT to provide wholesale products for all service products in which it is 
dominant (leased lines, directory assistance, etc); and, 

, 
I. 

, ! 
': I 

" .3. Require NIT to provide access, priced at LRIC, to unbundled elements of: 
I 

a. 	 Local loops, including: . l 

(1) 	 high-capacity lines; 

(2) 	 sub-loops; 

I 

(3) 	 dark and lit fiber, including f1.ber-to-the-home; and'I 

(4) inside wiring owned by a designated carrier. 
I 

, b. Inter-office transmission facilities, orltransport, including dark fiber; 
I 

c. 	 Enhanced extended link (EEL), inclJding a combination ofan unbundled 
loop, multiplexing/concentrating eqdipment, and dedicated transport;

! 
, 

d. 	 Equipment to connect loop equipment and in-house wiring, including 
I 

remote terminals and passive optica~ network devices (PONs); and 

I 
e. 	 Individual wavelengths, where NIT has WDM equipment, in market 

segments where NIT is dominant. ! 

VI. 	 .Co-Locatiolll 
, 	 ! 

:To promote the expansionofservices such as DSL, competirigcarrie~s should be allowed to place 
equipment alongside NIT equipment in NIT buildings or as plose to the MDF as possible for the 

,most efficient construction oftheir network. MPT should ensure thatNIT: 
I 

I 
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,I 

, , 	 1 

A 	 Chargl::!s competing carriers the same rate it charges an NIT 'group company by making 
public rates, teoos and conditions that NTTgroup companies ,enjoy; 

I , 
B. 	 Fully discloses in a timely manner infoooation conceriung the availability of space in the 

locall'ITf building; I 

C. 	 Justifies the basis for charges; 
i , ! 

D. 	 Undertakes construction within a set period from the ~te of application; 

i 
E. 	 Allows other carriers to carry out maintenance ofthe~ own facilities; and 

I 
F. 	 EnslID::!S that carriers have access to operation s,upport systems (order, supply, 

maintenance, recovery, billing and access). 

vn. Spectrum Malltagement 
, 
:' 	 ! 
The Japanese Govemment should introduce transparency inb:? its speCtnnn management policies, 
including procedures for allocation and assignment of spectrOm, and, where appropriate, should 
use spectnnn auctions. As a first step, the MPT should pub~h details ofcurrent procedures and 
propose further steps to increase the transparency of the probess. 

vm. 	 Other Issue!i 
, 
,1 

Dialing parity: MPT should ensure that NIT fully implements its obligation to provide dialing parity 
in any and all locations requested by competitive carriers on a timely, reasonable basis. 

I 	 , 

Number Portability. MPT should ensure that NIT fully imple~ents number portability so any and 
cill customers are able to retain their telephone numbers wh~n they change operators ifthey so 
c;hoose. ; 

I 
'ic.Ars: MPT, withMITI, should contribute inJFY2000 to d~veloping further analysis ofhow the 
state ofcompetition and regulatory response (or lack thereof) ill the Asia Pacific region contribute 
to high Intemet costs, based on domestic inputs such as leasbd lines,backhaul costs, and choice 
:of local telecommunications service providers. i 
:1 

INFORMATION -TECHNOLOGY 

In July 2000, the United States Government and the Japanese Gov~ent agreed under the Okinawa 
Charter 'on·Global Information Society on key principles to foster .pe development of the information­
technology sector. The United States is pleased that Japan intends tq revise its laws for the digital age to 

8 
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further facilitate e-business (including e-commerce and e-government). Given the rate of innovation, 
choices of technology and how they can be applied in these areas are generally best left to the private, 	 , 
sector. Where the Internet is concerned, government should deal nartowlywithspecific problems, while 
creating an environmtnt where private-sector initiatives can flourish' and transactions can take 'place 
securely., Following are some specific areas where the goveminent !can contribute to a more effective 

, 	 I ' 

envir0llIIlent in JFY 2000. In many cases, these reflect principles in ~e O~wa Charter . 

• I 
IX. 	 Promoting Trade in Digital Products 

I 
I 

To promote trade in digital products (for example software, games, and music) the United States 
and Japan Should endorse unfettered market access for digital products transmitted electronically 
,between Japan and the United States (excepting illegalcontent) and agree to cooperate in ensuring 
such access in third markets. , 

x. 	 Carrier Liability . , 

!he Japanese Governm~nt should expand coverage ofth~ cOmInon carrier provision under Japan's 
Telecommunications Business Law to include general Type 1;1 and special Type ncarriers. , 

I 

XI. 	 ~ntellectuai It>roperty I 

, . ' 

Robust intelltdual property protection is essential to the groWth ofelectronic commerce. To this 
,end, the Japanese Government should: I 
.' 

A. 	 Clarify that the Japanese copyright law prohibits unabthorized "temporary copies" as per 
the WIPO Copyright Treaty; . >: 

i 

.B. 	 Amend the copyright law to clarify that the personal; use ~xception does not apply in the 
digital environment, since it is inconsistent with perm(ssible limitations and exceptions on 
rights under the Berne Convention, Article 9(2); the ITRIPS Agreement, Article 13; and 
the WIPO Copyright Treaty, Article 10; I 

I 	 . 
'C. 	 Amend the Copyright Law to provide for statutory damages; and 

I 

.D. 	 Ensure, consistent with the WTO TRIPS agreement, that business method patents, 
particularly relating to the Internet, are protected in ~apan, 

XII. 	 ' Electronic Government Procurement 
, 

. 	 I 

•To further pl'omote e-cornmerce and e-government," the Japimese Government should: 
I . 
I 

I 
I

9 i 
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1 	 , ;

A. 	 Ensurt: that information on government procurement tenders is available via the Internet 
and that bids for contracts are accepted electronically and, to the extent possible, make 
this information available in English in order to maximize the number of potential bidders 
and thus provide a larger pool of more competitive bids; and 

, ! I 

B. 	 Eliminate paper-based requirements for conducting transactions on-line. 
I 

XIII. 	 Security 

I 
Japan should adopt and implement the principles in the 1992ioECD Guidelines for the Security 
ofInformation Systems regarding user choice, international st~dards, and industry-led, market-
driven development ofencryption products an~ services. 1 

XIV. 	 ,E-Commerc.: Legal Framework 

, ' , 

"lll preparing its legal framework for global electronic comme~e, Japan should revise any media­
specific laws .md evidentiary rules in a manner that is technology-nel.ltral and consistent with the 
1996 UNCITRAL Model Law on Electronic Commerce. Iri this regard, Japan should: 
, 	 I ' 

A. 	 Revise existing laws and regulations that constrain ihe growth of e-commerce such as 
requirements for face-to-face transactions, requirements for paper-based documentation, 
and physical location; and 

I 
B. 	 Implement its digital signature law in a manner that is flexible and market-based, and also 

clearly respects the rights ofparties to choose the method for authenticating their electronic 
transaction. 

XV. 	 'Privacy Issues 

I 
A. 	 Japan is currently drafting a law to protect personal information.: In this process, the 

Japanese Govemment should strike the carefulbalanc~between protecting consumers and 
the fiee flow ofdata for the private sector that is ne~ded for e-commerce to flourish, as 
was agreed in the Okinawa Charter. I' ' 

I 
B. 	 Japan's Outline for Basic Legislation for Personal Data Protection (or the Draft Outline of 

the Privacy Bill) appears to take a more regulatory approach to privacy protection and 
represents a clear departure from the Japanese qovemment's existing approach to 
privacy. The United States recommends that J~pan:i 

I 
I' 1. Continue to support a self-regulatory privacy framework with the goal ofmaking 

" it more effective rather than moving toward ~ more regulatory approach; 
!I 

" 	 10 



2. Since domestic privacy laws can have an impact on global e-commerce, Japan 
should consult closely with the United States and othencountries to ensure that theI' 

I 
fmal law is not unduly restrictive so as to s~fle e-commerce or create market 
barriers; and I 

! 

. I 
3.. Allow conslUllers rather than the govemment to choose how to manage their , " 

digital identity and to protect their personal infonnation online. 
I 

XVI. Rulemaking Process 

To ensure that all interested parties have timely, fair and ~on-discriminatory opportunities to 
participate in the development of regulations affecting the infonnation-technology sector, the 
!apanese Government should: ' 

I 
I 

A. Continue to utilize the Public Comment Procedure for: implementing regulations; 
I 

B. Provide at least a 30-day comment period, and to the h-taximum extent possible, a 60-day 
I 

comment period; 

C. Make: all of the comments available to the public; and 
I 

n. Provide an opportunity and sufficient time for the public to sUbmit reply comments; and 
I 

respond to the public comments in the final regulatio~.
" I 

'I 

I, 

,: 
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':, MEDICAL DEVICES AND PHARMACEVTICALS 
I 

Japan's medica1 devices and phannaceuticals market is the second largest in the world. Nevertheless, 
American manufacture:rs, which are global leaders in these sectors, continue to face regulatory barriers that 
impede their efforts to introduce new products in Japan. The wider availabilityofinnovative medical devices 
and pruumaceuticals that offer improved and more cost-effective treatments to patients are crucial to 

I " 

Japan's objective of aehieving better healthcare while containing overall healthcare costs. In the first three 
years ofthe Enhanced Initiative on Deregulationand Competition Policy, the United States and Japanese 
Goverrullents have made important progress, such as shortening the new drug approval period to12 
months, increasing the use offoreign clinical data for approving medical devices and phannaceuticals, and 
providing provisionalprices for certain new medical devices. There is, however, substantial room for more 
progress under the Enhanced initiative, particularly giventhat Japan will soon be embarking on a sweeping 
reform ~f its healthcare system. I 

, 	 ! 
0 

The Gov~rnment ofthe United States welcomes continued discussiobs on th~ steps the Government of 
Japan ~~ taken to implement previous commitments under the Enillbced Initiative. The United States 
Gove~ent also welcomes this opportunity to make new proposals for further market-opening progress 
in these important sectors and recornmends that the Japanese Goverrhnent: 

,I 
0, 

I. 	 Recognition of Innovation 

I 	 0 

A. 	 £rQmote the AyailabilityofInnovative PbannaceuticalS. As stated in the Third Joint Status 
I 	 0 

Report, the Japanese Government will continue to di,scuss reform of the pharmaceutical 
pricing system with interested parties, including the U~tedStates Government and industIy. 
Discussions will also consider the benefits and shortcomings of the current system as well 
as alternatives with the goal of promoting and retarding innovation to increase the 
availability ofinnovative pharmaceuticals. I 

i 
B. 	 £mIrlote the Availability of Innovative Medical Devices. While taking into serious 

consideration the views of industry through active ~alogue, :develop and implement a 
transparent and predictable system to expedite and ~crease the availability ofinnovative 
medical devices (C2 products). This system would include, for example, provisional 
pricing, reimbursement calculation, and the timing of final reimbursement listing.

I 

I 
II. ,Approval Process 

I 
, A. ~d the AJ;lJ;lrovalofInnovative Medical Devices. IImprove the consistency and speed 

of the approval process for medical devices by: i00 

1. 	 ClarifYing categories for device applications~ 
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I 
i' 2. 	 Ensuring the consistency of, and adherence to (during the review ofapplications), 

advice provided in prior consultations by revi6wers; and , : 

I 

3. 	 Providing opportunities for applicants to discuSs their medical device applications 
with senior Ministry of Health and Welfare (tv1HW) officials. 

i ' 

B. 	 .&<dm;e the burden on applicantS under the Measurerrient Law by adopting a notification 
I 

~~ 	 i 

I 


~. 	 ~ the Approval oflnnoyatiye Pbarmaceuticals.i The United States Government 
welcomes MHW's decision to shortenthe review time' for new drug applications (NDAs) 
to 12-months. From submissionto approval, continufug efforts should be made to realize 

. 	 .' I' 
total approval times of ] 2 months. 

1. 	 To enhance understanding of the new NDA: 12-month review process, MHW 
should issue a Notification (tsuchi) outlining the steps of the process from 
submission to approval. I 

i' 

III. 	 Acceptance of Foreign Clinical Data' 

i 
A. 	 Limiting Br:kh:Png Studies. Continue to accept foreign plinical data as the primary evidence 

ofclinical safety and efficacy, and affirm that bridging ~tudies would onlybe required where 
necessary to extrapolate that data to the Asian poprilation. Also take steps to prevent 
excessive duplication ofclinical trials which can delay availability of new therapies and 
unnecessarily waste drug development resources by: i 

I. 	 Affinningthat as noted in Appendix C of thk ICH Guidelines, the three most 
I 

relevant racial groups are Asian, Black, and Caucasian; 
i 

2. 	 Taking steps to enhance the transparency apd consistency of determining when 
bridging studies are required; and ' 

3. 	 Making it unnecessary to conduct an additi6nal bridging study for an additional 
indication when data to establish extrapolati6n to commn comparability exists to 

I 

support the initial indication ofa molecule. 

IV. 	 Transparency 
I 

A. 	 Pr~vidingAdequate Access to Pricing Organizations. I Ens{u-e adequate access is provided 
for a.pplicants to present views and discuss relevJt matters before the Drug Pricing

I 
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I, 

Organizationand the Special Organization for Insuranc~-coveredMedical Materials, which 
will bi: established in October 2000. 

V. 	 Nutritional S'upplements 
I 

A. 	 £rmIKlting Market Liberalization. Continue to institutianaIize and implement the measures 
recommended by the Office ofthe Trade and Investm~ntOmbudsmanonMarch 18, 1996 
to promote liberalization of the Japanese nutritional supplements market by: 

! 

1. 	 Utilizing foreign data and information to 1approve products and support 
nutritional/health benefit claims; and 

2. Publicizing the data required and the crite,ria by which approvals of herbs, 

I, minerals, vitamins, excipients, and nutritionaJ1lealth benefit claims are judged. 

VI. 	 Health Care Services 
I 

A. 	 £mm,otIDg Deregulation. Deregulate the healthcare services sector -- including advertising 
and the scope of services provided -- with an aim to improving the efficiency ofJapan's 
healthcare system by: I 

I 
I 

1. 	 Allowinghospitals and healthcare providers tq advertise their services imd provide 
relevant information to patients. This woulq include internationally recognized 
credentials and accreditations, and the avail~ility ofpayment or financing tenus 
for procedures not reimbursed under the national health insurance system; and 

I 
I 

2. 	 ModifYing the definition of iryo hojin to alloy.' for a greater scope ofactivities to 
be outsourced . 

.. ' 
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FJNANCIALSERVICES 

The Gov~rnment ofthe United States welcomes Japan's successful nriplementation ofthe measures under 
the 1995,U.S.-JapanMeasuresRegardingFinancialServices,negotiate~underthe U.S.-JapanFramework 
Agreement, as well as Japan's actions taken to date under its Big Bang :financial deregulation initiative. The 
United States Government will continue to closely monitor the implerpentation of the measures that have 
been taken, as well as regard with interest additional steps under the Btg B~g initiative to further open and 
develop the Japanese financial market. ' 

I. 	 Specific Measures 

" i 
In this context, the United States welcomes deregulation in Q-te following areas at the earliest 
possible date: ' 

A. 	 Permit the Postal financial institutions (Kampo and iYucho)'to employ the services of 
investment advisory companies through direct orishore trust arrangements ¢okutei 

I 

shintaku) without the requirement to convert asset positions into cash before c~g 
, ' ' 

asset managers. 	 I 

B. 	 SimplifY the disclosure requirements for investmen\ trusts,including requirements for 
drafting and updating a prospectus, and relax the requirements for delivering the 
prospectus and disclosure forms to investors byperrnltting electronic delivery.'

I 	 ' 

c. 	 Eliminate the requirement for physical certificates Ifor privately placed fixed income 
securities and investment trusts. . 

D. 	 Permit multiple classes of shares for investment t~t~ to provide more flexibility and 
efficiency in structuring products. 

i ,I 

E. 	 Require full mark-to-market accounting for all inVjestment trusts in order to protect 
investors. 

I 
F. 	 ModifY the regulations on Japanese Government Bonds (JGBs) to permit foreign holders 

I 
who use global custodians to enjoy the exemption from withholding tax. 

'0. 	 Introduce tax-advantaged defmed contribution pension plans, in a transparent and 
competitive environment for product selection, invest:riIent offering, and plan administration. 

I 

H 	 Review current requirements for fmancial institutioA reporting and record keeping, and 
revise or remove those requirements for which the~e is no clear prudential or disclosure 
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need. Allow fmancial institutioJ to maintain irecdrds in electronic form, and where 
possible, to distribute reports and filings by electronic;means. , 

I' : 

II. 	 Transparency 

To improve tr.msparency in financial sector regulatory and supervisory practice, the United States 
would welcome measures in the following keas at the e~liest possible date: . 

A. 	 The operations and decision makin~ ofindustry LS~iations that have a self-regulatory, , , 	 I 

inveslor protection, or other public policy role shoul4 be conducted in a transparent and 
open fashion. ' 

. 	 I :. 

1. 	 Proposed rulemaking by inttustry associa~ons: should l(e made available for public 
comment. Comments received from the pu~lic should be taken seriously in the 
c: . ffinal rul I. . . I belormatlon 0 es govemmg asSOCIatlon mem rs. 

I 	 I 

2. 	 Written materials -- inclJding regulations) supervisory standards and other 
guidance, operating rules kd procedun1:s, rrlarket studies, and other statistical 
compendia -- should be av~ilable to the public at reasonable costs of production 
and duplication. : 	 I 

I 
m.:lnsurance 

,The United States welcomes efforts by the Government ofJap~nto more fully deregulate and open 
its insurance sector to internatiop.alcompetition. In partichlar, :the United States appreciates recent 
steps by th,~ Financial. Services Agendy (FSA), to increase transparency and improve 
administrative procedures and practices inlthe insurance, sector, including continued deregulation 
:of the insurance product and rate approval, processes, fu,rther shortening pf examination periods, 
'and optimizing personnel and other resources. ii' ' 

.The Japanese Government has stated that ~ ofthe fuuri~ objectives ofils central government 
reform prognun, which will be institutedinJanuary2001!, is t6 increase government transparency. 
Buildingonthis objective in the insurance sebtor, the United States urges the Japanese Government 
to'take additional measures to achieve thisI goal. 

" !' ' 
Ii' 

A. 	 Imnsparency in the Regulatory Reform Processi The FSA plans to further deregulate the 
Japanese insurance market, inc1~ the thirdse~tor, ;may involve the development ofnew 
or modification ofvarious existing insurance regulatio~s and guidelines. As FSA launches 
such regulatory reform efforts relating to areas including, but not limited to, direct mutual 

I 'j 

entry into the third sector, sales of,insurance products by banks, and the operation ofcase 
I 	 I 

agents, the United States urges the FSA to undertakc:r the following measures: 
, 
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1. Adopt the goal of increasing competition as orte of its guiding principles; and 
; I 

. . d I (b th c: .! did .) eaningful ..2. 	 Affimd the InSurance m ustry 0 10rel!Wan' omestlc m opportunities
l 

to be informed of, comment on, and exchange views With FSA officials regarding 
the formulation or modification ofsuch guidelines or regulations, including; 

. Ii!, ' 
a. 	 use of the Public Comment Procedures; and , . I

' . 
· c:. I dd . '!'dus .b. 	 allowmg lorelgn ~ omesti~ InSurance, m try representatlves 

membership on FSA-related advisory groups which currently provide 
recommendations io FSA on proposed regulatory changes. 

"', 

i' I 


' . 

B. 	 £QS1aJ Insurance (Kampo). Consistent with its OctoJer 1999 deregulation submissionto 
the Japanese Government, the Uni~d States continues to regard expansion ofgovernment 
insurance schemes offered by Kampo in a maimer Ithat competes with private sector 
insurance product offerings, to bel inconsistent ~with Japan'~ goals of deregulation to 
promote free, fair, and global financial markets. IThe IUnited States also notes that such 

I :" 
scherrles full outside the scope ofthe Insurance ,Business Law, and are not subject to 
oversi~t by the Financial S~rvices ~gency (FSA) o~ the Japan Fair Trade Commission 

(JFTC). 	 I' I " 

1. 	 The United States urges J~pan to halt iany 'consideration of the expansion of 
Kampo underwriting activities to new life or non-life product lines.

I I' 

2. 	 Building on the provisions or the Third Joint Sktus Re~rt, should the ~stryof 
Posts and Telecommunicatjons (MPT) ~gin the formulation ofany new plans to 
expand or modifY th~ ins?rance produfts o'r riders :sold by Kampo, the MPT 
should give early notification of such consideration to all interested parties, 
including the U.S. Govennhent and foreign hlsurancei providers. 

. I : I , ' 
I ' 

3. 	 As part of the Japanese Government's admlnistrative reform plans, in 2001 a 
"Postal Services Agency" ~usei jigyo cho) ~be formed and in 2003 a "Postal 
Public Corporation" (YUsei!kosha) will be created. In preparing for the transition 
from the Postal Services ~gency to the PosJI Publi~ Corporation, the Japanese 
Govemment should affordthe inSurance industryand other private financial service 

I 	 ! I I 

providers (both foreign and domestic) m6ningfu1 opportlmities to be informed of, 
comment on, and exc~e .views with! MPT officials on any MPT- proposed 
plans, draft legislation and guidelines prior to Itheir pr()mulgation or submission to 
the Diet. This should inclWe, but not be Iirilited to, fun utilization of the Public 
Comment Procedures. ' i 

I 
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HOUSING . [ I 

I 
! 

The Government ofthe: United States and the Government ofJapan have worked cooperatively to resolve 
, 	 I' 

manyoutstanding issues related to housing. The United States is encouraged by the measures the Japanese 
Government has announced, such as approval forl4,.stOry wooo-fi1ime buiidings. The United States 
anticipates that these deregulatory changes will lead to many new oppdrtunities for the use ofwood-frame 
building construction ;;md the use of a broad varie~ of interior ptodutts and appliances. The measures 

I 

already undertaken by Japan, combined withthe additional deregulatory measures suggested below, should 
provide more information and choices to Japanese cbnsumers and lead to better, more affordable housing

" 	 . I I 
fur Japanese citizens: 	 I I . : . . 

The United States has noted in previous submissio)1S that long-t~rm growth ~fJapan's housing sector is 
limited by the lack ofsignificant resale and renovation markets and a l shortage ofquality rental housing. 
Encouraging growthofa secondary housing marketllshould be a p~Ori~forthe Japanese Government and 
the Japanese private sector. . i .. 

. 	 I . . 
I' . 
, I 

The United States not(~s that informationtechnology is already being applied to some aspects ofthe housing 
sector in Japan, such as providing limited assessm~nt informatiqn o~ local g?vernment networks. The 
United States urges national and local government officials to implement further use of information 
technology within the housing sector. Faster and Broader acces~ to information by consumers will help

, 	 . I I.. 

increase the variety and quality ofproducts available and should mal{:e housing more affordable and the 
sector more environm!ntally mendly. I!II 

. : I 
The United States believes that the Japanese Government should renew its efforts to reduce excessive 
regulati6iland reliance: on prescriptive regulations, Jhichimpedec~mpbtitioninthis sector. Implementation 
ofthe following proposals would address these concerns and help IJapanachieve the objective ofimproving 
the quality, affordabllity and variety ofJapanese hodsing - without c9mpromi~ing safety. . 

I. 	 Secondary Housing Market 
I 
I 

A. 	 The United States notes that many Japanese liv~ in housing built before code changes in 
the 1980's significantly improved the quality ofJapariese housing. The legacy ofpoorer 
quali~y homes is that Japan lacks a developed se¢ondky market for housing. Information 
required by consumers is not easilylavailable publiclyiand discriminatory fmancial and tax 

POlicies often force consumers to bUild a new hobe ru,I the only viable financial choice. A 
i 	 . 

key step to help develop a secon~ market is to ensure that consumers have access to 
! I 

as much information as possible. In this regard, the United States suggests that· the 
Japanese Government make the housing sector ~ model for the Prime Minister's 
Infonnation Technology Initiative oy undertaking the following measures. 

I I 
I 
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I 
1. 	 By April 1, 2001, the Japanese Governm~nt should take steps to encourage local 

governments to make infOlmationon property assessments publicly available on an 
annual basis. This infonnati6n could be mhde ~vailable:via the Internet and should 
incorporate not simply the issessment vaiue ~ut as much infonnation about the

I I I ' 
house and property as possible. :' ' , i I: ' 

, I ':I
2. 	 By April 1, 2001, the Japanese Governmynt sltould take steps to encourage local 
governments to make sale pHces for new and ~xisting homes publicly available on 
a timely basis (i.e. within 90 days ofthe closing date). : 

B. 	 Promoting growth ofa vibrant secondary market ~il1 ~rovide ~apanese consumers with 
more housing options and will provd less waste:rul ofr~sourcesthan the current practice 
of tearing down existing homes and teplacing the~ witp new ones. 

1. 	 By April I, 2001, the Minish of consml~tio~ (MOC) should take steps to 
promote the environmental ~nefits ofmatntaining and renovating good quality 
existing homes to help ensure their futureiresale and re-use. 

I ' :: ' 
c. 	 The Japanese Government will ensure that necessa'ry m:easures are taken to hannonize rules 

regarding repayment terms and hoJing related ~es and fees'to ensure that maintenance 
and renovation of existing homes and purchase of 'existing 'homes becOme a serious 
alternative no less financially attractire to consumfrs ~ the ~uilding of a new home. 

I 

1. 	 By Aprill, 2001, the Government Housing Loan Corporation (GHLC) should 
increase the maximum repaytnent terms f6r res~le detached housing from 25 to 35 
years, harmonizing the time 'period with t:qat f~r resaIe condominiums. 

I
I 
I I 

2. 	 By December 31, 2001, the Goverrtment- Housing Loan Corporation, in 
consultation with the Real Estate Trarlsacti~n Modernization Center, should 
implement a standard ap~raisal method that recognizes the importance of 
maintenance and renovation' in determiniIig th¢ value of a new home. 

3. 	 By April I, 200 I, the Gove~ent of Ja~ ~lwwd initiale the necessruy steps to 
put the registration tax on sales ofexisting ho~es on an equitable basis with that of 
new homes, by reducing thb tax from 5 ~ercent tolO.3 percent. 

I 
I 

II. 	 Public Comment Procedures 

The United States Government welcomes the MOC's ~use bf the Public Comment Procedure 
regarding the development ofcabinet orders, ministerial o~din~ces, notifications and other relevant 

, I 
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re~ations related to housing. However, 3() days or less! is ibsufficient time in which to make 
tephnical transhltions of complex regulatoJ, matters, analyze ~substantive problems and provi<Je 
appropriate comment on them. . I I 

Ii 
A 	 The United States Government, therefore, urges the MOC to take the necessary steps, by 

April 1, 2001, to introduce a 60-daj comment period.! ,. 
i I: . 

Ill. 	 Building Regulations and Standards 
I 

I I I 
A. 	 The Japanese Government has tak~n steps to m¥:e tpe Building Standard Law.(BSL) 

performance-based and agreed in previous ,Joint Status reports to implement 
perfOImance-based codes. : I 

I 

i I . 
1. 	 By April 1, 2001, the MOe should initiate a review ofthe provisions of the BSL 

related to "special;' building~ to ascertain ~heilier they are performance-based. 
. 	 ! i I: 

In July 1999, the Japanese AgricultUral Standard (lIAS) Law was amended to allow testing 
organizations overseas to function ~s JAS-regist~red ~dingorganizations (RGO) and 
JAS-re:gistered certification organizations (RCP). :The U~ted States Government 
welcotned this step. The Minis~ of Agricuiturei Forestry and Fisheries (MAFF), 
however, has subsequently clarified!that a prereq?isit(f for functioning as RGOIRCO is a 
determinationofequivalency, i.e. a determination tpat t?e standards system in the applicant 
country is equivalent to that ofJa~. !:' 

I ! i . 	 . 
1. 	 By December 31, 2000 MAFF should iissu~ a positive determination on the 

equivalency of the U.S. staridards system' so a~ to allow U.S. testing organizations 
to apply to function.as fdreign JAS-n:igist~red grading organizations and/or 
JAS-registered certification brganizationsl I .• 

C. 	 The Uni1ed States Government Jlcomes Mot's ~greeme;'t in June 2000, to adopt 
appropriate ISO testing methods to ~valuate the pero~ance ofstructures and interior finish 
materials such as noncombustible, Juasi-combustible imd fire-retardant materials. 

I :!: 
1. 	 In light of certain testing p,rocedures that ar~ used in Japan, the United States 

Government urges MOC tolimmediately adop~ the ISO testing methods ina manner 
consistent with intemationa~ly accepted practices. 

I 'I 
, 

D. 	 Recognizing that proper site place~ent and desigh plapning can be used to address safety 
concems, the MOC should complete a review by DeCember ai, 2001 of the fIre-related 
prescriptive height and area 1imitati~)llS in the Bmlrurlg Standard Law, with the view to 
eliminating them. : I ~ 
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I 
, I 

Eo" By December 31, 2000, the MOrshould rehderi a positive determination on the 
equivalency of Oriented Strand Board vis-a-vis IplY'rood, based upon the final report 
provid{:d to MOC in July 2000 by hA -- the Engineyred Wood Association. 

I 

!, 

\ 

I 
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ENERGY 
. ,! 

', fth U· . d S I J I 'I :. I d gul .' F .The Government 0 e rute tates we comes ap~n s atest steps m~nergy ere abon. rom lts own 
experience, the United States Government recognizes that energy :deregwation is a complex process that 
can involve many bumps in the road. Nevertheless'lthe United States trrges the Government ofJapan to ' 
take more' aggressive steps to promote a regulatory and competitive environment in both its wholesale and 
retail energy sectors that would enable Japan td achieve its ig~ of reducing electricity costs to 
internationally competitive levels, encouraging innov~tionand efficiency, and increasing the share of natural 
gas in Japan's primary energy supply. I' 

With a speedie~ energy deregulation program in pl~ce, Japan Sbnds to irripr6ve its long-term economic 
prospects and ensure the success of its new initiative ito achieve an ~oimation-technology revolution in five 
years. Realizing a "Japanese IT society" within this fUbitious tim9 ~e will ~epend on Japan's ability to 
expand the supply of less expensive, more efficiently delivered p.ower. In short, IT growth and energy 
deregulation go hand-ill-hand. I! : ' 

, 	 , I 

: 'I . 


The United States Government urges Japan to remove impediments that discourage market entry, stifle 
innovation, linllt efficiency and keep prices high in its energy sector. ~e recognizing the importance of 
Japan's partial liberalization of its electricity market: on March 21, 2000, the United States Government 
believes additional measures are necessary to promhte fair, transparent and non-discriminatory access to 
electricity transmission and distribution lines as well its to gas terminalsi and pipelines. In order to promote 
competition in the energy sector and enable Japan to) achieve its goals'lthe United States Government sets 
forth below proposals urging Japan to fully implement current reforms and promote further liberalization of 

I '. 	 .its energy sector. 

I. 	 Regulatory ailld Competition Policy 

A. 	 ~ndent Regulatrny Authority. iI'he United States:Gove~ent continues to stress the 
.importance of independent regulatory authorities f6r the electricity and gas sectors. 
Reganlless ofwhether these regulat6ry authoritieslare ill the Ministry oflntemational Trade 

I .' 
and Industry (MITI) or external to MlTI, they shoWd include a sufficient number ofofficials 
expert in the energy sector, and ~ independent of iany provider of energy or energy 
servic(!s and of any direct or indiredt influence bX the ptergy industry. To this end, when 
MlTI reOrganizes its energy staff into policy and tegWatpry divisions in January 2001, the 
new re:gWatory divisions shoWd:' . . 

.., 
i 

' .. 1. Be assigned expanded expert staff consisteJt with· the sizable monitoring and 
enforcement responsibilities ~equired by t1:le re~isedGas and Electric UtilityIndustry

• I . 
Laws; 
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i I 
2. 	 Be givenanindependentlyfuIidedbudget sUfficient to ensure adequate enforcement 

and monitoring; .1 i 1 . 
i I 

, 	 I I 

3. 	 Refrain from accepting detailees from an~ enetgy or energy service provider and 
require all oftheir staff to di~close any finapcialiinterest ~ energy or energy service 
providers, and recuse themselves from any decision in which they have a financial 
interest; and 

I I 
4. 	 Be given clearly defined remuatory powe~ an? respo~ibilities. 

B. 	 ~. To ensure ~t all interesied parties have timely, fair and non­
discriminatory opportunities to participate in the development of regulations affecting the 
electricity sector, the Japanese Govebment shoul~: i: . 

'C' '1' th Publ· 1 C Prl d' .1. ontmue to uti lZe e le omment oce . me; , 

':! 

2. 	 Provide at least a 30-day coLentperioj, anJ to the maxirmun extent possible, a 
'I ' 

60-day comment period; I ' 
I 

3. 	 Make all of the comments available to the public; ,
I i 

: I ' 

I'd . and ~.a:' . fc: thl bli 'b' 14. 	 ProVl e an opporturuty :swuclent tune ,or ,e pu 'i to su filt rep y comments; 

and I! ! 
: I 
, I 

5. 	 Respond to the public comments in the firiaI regulations., '. 

C. 	 ~etition Policy Safeguards. 
I 
I 

1. 	 mc should publicly clarifY that, in order to preserv~ the ability ofnew entrants to 
enter the electricity market, lit will actively enforce the Antimonopoly Act (AMA) 
and the Joint mc and MITr Guidelinesion Fair Electricity Transactions and the 

I :, 
Joint mc and MITI Guidelines on Fair Gas Transactions againstany exclusionary 

I 

activities that foreclose accefs to the Japanese p-tarket ina manner that substantially 
restrains competition or that ts the effect rfprrserving,or extendingmarket power. 

2. 	 mc should ensure that officials respons~ble for m<;lnitoring the implementation of 
electricity and gas deregulation and for enforciAg the AMA with respect to activities 
in these industries have sufficient expertise in the respective energy sectors. 

3. 	 me should publicly clariJ that, inorder!to p~e the ability ofnew entrants 10 

participate in the electricity or gas markets, it iwill take AMA enforcement action 
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ii,I ' 
againSt any activities by incumbent electricity lor gas suppliers to deny essential 
access to gas pipelines and/ LNG terminal f~ilities by such new entrants in a 
manner that substantially restrains competition!or that has the effect ofpreserving

I,
din kor exten g mar et power. , :'" 

i I 
ll. 	 Electricity Sedor I 

Japan's legal and regulatory framework in the electricityseptor ~hould include enhanced provisions 
for open and non-discriminatory access to Jansmission apd qlstribution grids, more transparent 

,	pricing oftransmission and distributionservic~s, market inc~ntivJs for constructing new transmission 
and distribution lines as demand grows, and greater unbJndlirig of generation, transmission and 
distribution asst~ts within the electric power ilidustry. !: , 

, 	 I I I ' 

A. 	 llnhundling and Access to Transmission and :Distribution' Grids. Open and non­
discriminatory access to electric tdnsmission faCilitie~ for' all' competing electric power 
generators is necessary to ensure th~t Japanese cOnsumers and industry enjoy the lowest 
pOssible electricity prices. The contfuued effectiv6 vertical integration ofgenerating assets 

, 'I 

with transmission and distribution assets within the 'service areas ofJapan's electric utilities 
I I 

creates incentives for integrated utilities to use monopoly facilities such as transmission 
system) to discriminate against cofupeting mar~et ehtrants. The recent separation of 
Japanese utilities' accounts for geneJtion, transmiJsionland distribution, while welcome, is 
unlikely to erase these incentives. Thb resulting diScrimination hinders the competition that 
is needed to lower the costs ofelectrlcityto Japanese c&nsumers and industry. The United 

I ." ' States Government therefore recoiends that th~ Japanese Government: , 

, I 	 I' 
l. 	 Implement functional unbun~g whereb~ all competing generators~ including the 

generating arms ofthe major utilities as well as ipdependent generators, have equal 
access to information on the price and' availabtty of transmission services; 

I I 

2. 	 Consider operational separation whereb~ the ,transmission grid is operated by an . 
independent entity even ifownership remams ill the hands of the major utilities;I' 

. I ' ' 
:! . 

3. 	 Require or provide financial incentives for the; divestiture of generating assets by 
utilities if functional and o~tional unbunflling are found by the scheduled 2003 
review to have been ineffectual in inducing adequate competition, as gauged by the 
measurements set forth in S~ction II C,' I ~ ,; I ' 

) I I,I 
4. 	 Advance the proposed 1FjY2002 sale /of tfe Electric Power Development 

Company (EPDC), set a fu1n date for the sale, an4 sell off each of the assets of 
EPDC separately -- a step tnat would represent a unique opportunity to encourage 
, 	 I' i:' , ;.' I 	 ' 

J, • 
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I 
I 

market participation by new entrants, maximize: governinent revenues, and reduce 
costs to industry and consumers; I 

I I 
5. 	 Create an independently administered powet excharige and spot market for 

electricity trarisactions that willi' give buyets and sellers a real-time or day-ahead 
I I 

option for contracting energy transactions -- ,adjusting laws and regulations as 
. required to ensure that spot transactions can take place electronically; 

I I. 

bl 'sh gul . I .1 fl .:.. lin b the6. 	 Esta 1 re atlons to promote constructIOn 0 ;new transffilsslon es etween f 
service areas of Japan's m~jor utilities, a$ wetl as new generation, which would 
increase the abilityofcompeting generators to ~ringpower to customers throughout 
the country and would ther6fore both 100yer ~osts and enhance the reliability of 
service; 

I 

I 
7. 	 Gather information on transmission capJcity Iavailable for use by independent 

electricity generators and rruike this info~ation available to the public;
Ii' 

8. 	 Require that technical tenrts and conditions I for interconnection of generation 
facilities to the grid be clearl~ specified; and I 

9. 	 Establish a timetable for exJnding choic~ of ~wer suppliers to additional classes 
ofcustomers. I ~ I . 

~)arency of Pricing for Electricity Trausmissiorl and Distribution High, opaque 
transmissiontariffs are stiflingcompetition in Japan"s elettricity market. Ifpotential suppliers 
have a clearer picrure ofhow tariffs ke calculated bd ~ow tariffs are likely to change in the 

, . I ' 

furure, they can better assess whed new generation facilities would be profitable and are 
more likely to build them in respon~e to the grofnng ;electricity needs of industry and 
conswners. To encourage new entrants into the: Japanese electricity market, the United 
States Government recornmends th~t the Japane~e G~vernment: 

1. 	 Require that owners of elecLc transmiSSiln ~d distribution lines adopt a unifonn 
system ofaccounts and prdvide a comn:ion s~t of data to government regulators 
which is open to inspection by the public; I 

I 

2. 	 Require that transmission and distribution owhers provide to the government and 
the public, at a minimwn, thb following mfonnation: 

a. 	 The value of eaJ specific J. Jd the basis on which the value is 
calculated (such as original cost, ~eplatement cost, or original cost adjusted 
for inflation); and ,I 

(25 



: I 
t , 

• I " .
b. 	 The methods by whichtariffs are d~te~ed (suchas rate ofretumonrate 

base, adjustment ofJrevious rates upward for inflation, and/or adjustment 
of previous rates dbwnward fot an! assumed efficiency improvement

I 	 . 
factor). 	 ! 

3. 	 Require utilities to make Pltblic1y availaJle tJeir m~thodologies for ~alculating 
backup power charges and provide an oppomlruty for the public to comment on 

I ,'.
proposed charges before they are fmalized; I 

I. 

I . . . 	 'd i d ah d d I'dal4. 	 ReqUITe transmIssIon ownel'S to proVl e, y-~ea, hour- ea, an rea -time 
information on the price and lavailability ofdifferent ~s of transmission capacity

I I I ' 
to all market participants at the same time, preferably by electronic means; and 

I : i 
5. 	 Require the utilities to subject the data use~ to 4alculate utility transmission charges 

to an ind~endent audit by a third party. i 
I 

C. 	 MeaSUling Progress towards Liberalization The Japahese Government has scheduled a 
review ofthe electricitymarket libe~ization proc~ss ~ 2003. In order to effectively gauge 
progress toward genuine competition in the elec1ripity ~ector, it is necessary to establish a 
basis against which progress can be reasured; Jp.e ~nited States Government therefore 

. recommends that the Japanese Government: . i ' 

I .'1. 	 Conduct a comprehensive interim revie\Y of the electricity market liberalization 
I '" process by no later than December, 200 ~.! . 

2. 	 Establish measurements in LIY CY20JI s~ that progress toward creating a 
competitive environment carl be gauged in;an objective and systematic way for the 
proposed interim review in IiLC.l. and theirevi~w scheduled for 2003. The United 
States Government recomm6nds that these measurements should include: 

. . Ii!' , 
a. 	 the number of new market entrants bYj product;

: I 

Ib. the percentage ofelyctricity suppiied by new market entrants; 

;I• • Ji 
c. 	 the number ofelectricity transactions; i 


I ,; 

d. 	 the fraction of each class of ci:>nsuf'ners (industrial, cOminercial and 

residential) which have effective qhoicb ofelectricity suppliers; 
I 	 I •I 

e. 	 the perce~tage of transmission mies ;ith open access ~ithin each utility 
.service area; and i 
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• I 

I 
I 
I 
I 

f -_ the percentage ofutilities that have lado~ted a uniform system ofaccounts. 

I bli ill - thl I fth .3. 	 Mk the a ove measurements pu c, ~s we as e resu ts 0 e reVIewsa e b I 

mentioned above, so that all rharket participanti, including both electricity suppliers 
and electricity customers, cah understand the progress made and make informed"t 

I 

commercial decisions. 

ID. 	 Natural Gas Sector 

Japan buys 60 percent of world LNG and uses 70 percent ofi~LNGto generate electricity. Thus, 
the deregulation of the natural gas sector is ctucial for the imccessful deregulation of the electricity 
seCtor. A legal and regulatory framework fo~ the natural gas s~ctor sh~uld include provisions for 
open and non-discriminatory access to LNG terminalfacilities and gas pipelines, transparent pricing 
ofgas transport services, and incentives for cbnstruction of new pipelines and terminal facilities as 
demand grQws. 1-: I 

-	 I I 

! ! 
A.: 	 ~lling and Access to LNG Tenninals and Pipelines. The Japanese Govemment has 

agreed to develop a regulatory frafuework for <?pen! and non-discriminatory access to 
existing and future gas pipelines, whi6h will ensure that Japanese consumers and industry 

I " 
enjoy the lowest possible gas and electricity prices. Access to LNG terminal facilities is 
ofiennecessaryto achieve the same benefits. Monopoly LNG terminal facilities, therefore, 
should be treated under the same r6gulatory mecharuSms as gas pipelines. The United 

ill
States Govemment recommends that Japan: " I, . 

I Ii· 
I. -	 Establish laws and regulations thatwould al10w~pen and non-discriminatory access 

I 	 I, 
to both new and existing LNG terminals; : 

• I 
• I I 

2. 	 Quickly create (even prior Ito creating afme~hanism to enforce open access to 
existing LNG terminal capayity) the re~tory mechanism for opening access to 
newly constructed (incremental) terminal c~pacity as well as the portion ofexisting 
terminal capacity which is nbt under long~te~ contract; 

I 

i 
3. ,Encourage effective use of underutilized lte~ and pipeline capacity using a 

capacity release program; 

4. 	 Adopt regulations and incertives to prOIhote!construction of new pipelines and 
LNG capacity, which would increase th¢ availability ofgas transport facilities to 
c~mpeting suppliers; : I 
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5. 	 Unbillldle gas transportation and ,rrupke~g filhctions to enhance access to gas 
pipelines and LNG tenninalsl i! . . , 

\. 

;, 

6. 	 Rationalize safety and opem~Onal stancta!ds f~ ports where LNG 1roninals are 
located and extend the time during which ~NG ships can dock; 

7. 	 Gather infonnation on gas PiJeline and LJG tetrnmal capacity available for use by 
, 	 i 'I. 

independent suppliers and make this infonnatidn available to the public; and 

8. 	 Require that technical teJ and conditiLs for use of gas pipelines and LNG 
. tenninal facilities be clearly Specified . 

I :, 

B. 	 Transparency of Pricin" for Gas Transport. Transpareht pricing ofgas transport,services, 
on lo~g-distance pipelines an~ in LfG t~~s jalike, is required to e~ble a:mpeting 
supphers to illlderstand the basIS upop which pnces are ~alculat~d by servlce proVIders and 
regulators. This will give competing suppliers a tlearer picture of the path that transport 
tariffs are .likely to take over time, s9 they can better assess when and where gas deliveries 
would be profitable and are more liKely to deliver gas where industry and consumers need 
it. The United States Government r6cornmends ~at ilie Japanese Government: 

· th f I. lin dUNG ItenninaIs:'d . .._:.c: f1. Requrre at owners 0 gas ~Ipe es an I a opt a lllllionn system 0 

accounts and provide a conuhon set ofda~ to dovemm~nt regulators which is open 
to inspection by the public. I i! . . I 

: : ~ , 

2. 	 Require that owners of monopoly LNG i terrrllnaIs and pipelines provide to the 
government and the public, at 'a minimum, ;the following information: 

, I 

a. 	 The value of each specific assei an4 the basis on which the value is' 
calculated (such as originalcost, replacement cost, or original cost adjusted 

. I 
for inflation); and 

, ! 

b. 	 The methods by whichtariffs are determined (such as rate ofreturn on rate 
base, adjustment ofprevious rates, upJard for inflation, and/or adjustment 
of previous rates downward for ali assum~d efficiency improvement 
factor). i" 

, 
i 

3. 	 Require that data on pipe~e access and, transmission tariff structures be made 
available to all market participants by publi~g this information on a publicly 
accessible electronic bullethl board. This infonnation should be published in a 
timely manner so that markei participants danrriake infonnedcornmercialdecisions. 

I 
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C. 	 Measuring Progress towards Liberalization ofthe Gas Market. The Japanese Government 
has scheduled a review of the gas market libera~tioniprocess: in late 2002. In order to 
effectiv,~ly gauge progress toward gehuine competltioni in the gas sector, it is necessary to 
establish a basis against which pro~ss can be m~asurFd. The United States Government 
therefore recommends that the JaPattese Gove~ent: ! .' 

, ; < i" 

L 	 Conduct a comprehensive interim review pf ~e gas market liberalization proCess 

by no later than December, 12001. I· I 

2. 	 Establish measurements in early CY200!1 so' that progress toward creating a 
competitive environment cru1 be gauged iIi an objective 'and systematic way for the 
proposed interim review in ill.C.I. and ilie review scheduled for late 2002. The 
United States Govemment rix:ommends that these measurements should include: 

I r" 

a, 	 the number ofnew market entrant's; 
I 	 I . '. 

b. fue percentage of4supplied by!rl<Wi market .entrants; 

. I I 'I 

c. 	 the number ofgas transactions;. ~ 

Ii.; · 
d. 	 the fraction of each class of consJners (industrial, commercial and 

residential) which tJve effective choicb of gas suppliers; 

e. 	 fue perrentage ofPi~lines and L~G~ facilities leased to or owned 
, by new entrants; and !!, 

I 	 . ii" 
f 	 the percentage of owners of gas pipelines and LNG terminals that have 

adopted a uniform system ofaccounts! 
. . I :' 

3. 	 Make the above measurerrtents public, ;as Jell as the results of the reviews 
mentioned above, so that all inarket partici'pantS can understand the progress made 
and make informed commerbial decisions.' . 

I 

'1 
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.DISTRIBUTION 


; i I . 
The ability to move goods quickly and inexpensively frbmproducers to consumers is not only a key measure 
ofeconomic efficiency, but also of vital importance t6 economies ~~g to benefit from the revolution in 
information technology. While certain transaction costs associated with the purchase ofgoods from abroad 
are decreasing dramatically due to advances in Jlectronic coinm6rce, the. physical distribution of 
foreign-made goods from the port ofentry to the end tiser in J apan ~ a hea~y regulated and therefore 
costly and .time-consUrning process relative to other lmajor countries. jThese.distribution costs and time 
delays are trade distorting since they affect purchasing decisions ajJ.d w.ork against the competitiveness of 
foreign-made products. Efficient distribution systems' reduce cost~, expand competition and choice, and 
lower prices. 

I. 	 CustomslImport Processing 

I i I 
The Government ofthe United States recognizes that the Government ofJapan has implemented, 
and plans to implement, positive measures t? simplifY and automate customs processing. These 
measures include incorporating a new Simplified Declaration :Procedure Act, scheduled to take

I : I 

effect in March 2001, upgrading the Air-NAACS (Nippon Automated Air Cargo Clearance 
System in lFY 2001, and significant steps tdward paperless pt::ocessing procedures. 

A 	 In addition to the measures listed aJve, the JapaIjese bovernment is urged to undertake 
the following measures: I i 

I 

. . I 
1. 	 Extend the new Simplified Declaration ProcedUres Act to express carriers; 

2. 	 Increase the de minimis v.J in the~S 9learanre Law from 10,000 yen to· 
20,000 yen; I 

I 
I 

3. Use FOB value rather than GIF as the basis fo~ duty calculations; 
'I' 

.. if' 

· h . th h'I ! ••• th di'.4. 	 Institute c anges m e ozel system to m1l11Il11Ze e nee lor cargo to enter a 
i I!' 

customs area before import pennission is granted; and 
ii' ." 	 .I

5. Appomt a ea rdin':date respqnse& an to addr .'ldagency to coo ess customs Issues as 
they relate to clearance. I [i· ' 

I .1: 
B. 	 The Japanese Government should also ensure that the NACCS Operating Company 

, I' (NOC): 
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,I 

i' 

I 
. I 

1. 	 Makes public its justifications for fee schedules and other changes. In this respect 
NOC solicit public comment! for 60 days ~fore imple~enting any changes; 

I 

2. 	 Publishes all comments recei,ed; and 
1 

3. 	 Explains why any suggestions were reject~d. 
. 	 I 

II. 	 Large-Scale Retail Stores I I 
. 	 i I . 

Large retail stores enjoy economies of scale, offer greaJer varietY at. lower prices, and have a 
. mcltiplier effect on local employment and inJome. Restri6tionk on large stores contribute to low 

I I 

productivity in the distribution sector. Ina July 2000 study,! WHrTHJ:l:JAPANESEEcONOMYIS NOT 
GROWING:MICRO BARRIERS TO PRODUCTIVITYGROWTH, the McKinseyGlobal Institute attributes 
lowproducti~ity in the Japanese retail sector ili part to the ~e number of"extremely unproductive" 
small retail stores that have been protected through the regwati~n of large stores..

I I" 

. I..' 
This low productivityhinders Japan' s econorriic. recovery. Ip1pl~mentationofthe Large-Scale Retail 
Store Location Law (Daiten-Ricchi Ho) prpvides Japan ;with an.oPP?rtunity to ensure that the 
nUmber oflarg€! retailers grows consistent with the interests oftJapanese consumers. 

I 	 ::. • 

A. 	 Consistent withits comrriitments inthJ Second and 1mrd Joint Status Reports, MIT! should 
take the:: following steps: I I!' . 

I ' 

. I: 
1. 	 Closely review applicationo~theDaiten-Ricchi:Ho by local govemments, and take 

appropriate measures to ensure that they:apply the Law fairly, reasonably and 
uniformly; and I 

2. 	 Continue to provide information to local iovemments and openers of large retail 
stores on the parameters pf the auth9rity lof local governments under the 
Daiten-Ricchi Ho with regard to the opening oflarge-scale stores. 

. 	 I I i 
ill. 	 Promoting Competition in Sectors in Wh~ch Domina~t Fihns Control the Market. 

I 'I· ' 
A. 	 Overly restrictive l~ between manhfacturers and distributors on the wholesale and retail 

level can thwart competition, dimini~hing efficienty, consumer choice and environmental
I ., . 

benefits. It is important that all ministries and agencies of the Government of Japan with 
responsibilities for sectors in which dJrriinant finns tontrol the market promote competition 

I 

in the distribution system. 	 I i 
I 
I 

1. 	 MIT! should work closely wi~ the Japan F~ir Trade Comrriission(JFTC)to ensure 
that all distributors at the wholesale and retail level in highly oligopolistic sectors are 

I I ! 
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notified that they cannot maintain agreeme*ts ~ongithemselves for the ;purpose of 
excluding imported or othdr competitoIj prQducts .. For example, MIT!, in 
conjunction with the JFTC, should mbnitclr fully'the Japanese flat glass 
manufacturers and the glass di~tribution syst~m t~ ensure compliance with the AMA 
and promote competition in this sector. I ; " 

i : 
I 

I 
I 
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2. 	 Removing the discriminatoryrequirement,;not applicable to bengoshi, that a gaihen 
may give advice on so-call~d "third couritry" 'law (the law of a country other than 
the one which is a gaiben's Ihome jurisdiction)! only on:the basis ofspecific written 
advice from a bengoshi o~ a lawyer a~itt~d to: p~ctice in the thir~ country 
involved. Japan should alldw a gaiben t6 offJr advice: on third country law on the 
same basis as a bengoshi. I 

i 
c. 	 ~I Full Credit for Experience. in Japan The Ja~anese Government should allow a 

foreign lawyer to count all ofthe timb inJapan speAt P9-cticiQg the law ofthe lawyer's home 
jurisdiction toward meeting the exp6rience required to:register as a gaiben, not just the one 
year allowed under current practic~. [I' 

II. 	 'Legal SystelD Reform 
. 	 : I '; 

:The business community is most likely to commit capitkI aqd teC:hnology to markets with.legal 
"systems that are easily accessible and have sufficient and ~mprehensive legal services and reliable 
'; dispute resoilltionmechanisms. The busineJs community hlsa Seeks,transparent and understandable . 
'judicialprocedures that result in predictabl~, reliable, fair ~d ~on-~bittarYjudicialdecisions. Such 

.' procedures, by reducing perceived risks ~d thereby lowering transaction costs, strerigthen the 
! financial attractiveness. of proposed transabtions and incre~ the 'likelihood that businesses will 
.commit resources to a particularmarket. ~e Unit~d Stat~s appreci~tes the Japanese Government's 
:recognition in the 1HIRD JOINT REpORT ofithe need to-reform: its judiCial system"to meet the needs 
,of Japanese 8ociety," and the steps that Japan is taking tp increase the number ofbengoshi. With 
respect to'tht: issues ofparticular concern t6 the international b:USiness community, the United States 

:recommends that .the Japanese Governmerlt take the follbwing actions: . 
I., 	 ,I.!; " 
,A. 	 lD&n:ase the Number ofLega! professionals. rreJapan~se 'Govemnient should actively 

consider all possible options ttJt would inc~ase: substantially the number of legal 
profi~ssionals in Japan. 'As a gene~principle, tHe nutnber oflegal professionals should not 
be S(~t arbitrarily byregulatory auth?rities or by p~ofes~iona~ organiZations, but rather should 
be determined by the demands of the market for legal services. As a starting point, the 

. 	 I I 
United States urges Japan to implement a speciflc and substantial increase in the number of 
bengoshi, such as the goalrecomrbended bythe:LD1'I's JtidicialSystem Study Group in its 
May 2000 report (reaching the leJel in France ~it.hiIf a sp~cified period of time).

I 1 I 

B. 	 .Lil4,ration Process. The Japanese Government shoul~ imprm/e the efficiency and speed of 
civil litigation by, inter alia:' I:. , · 

I
i 

1. 	 Expanding the number ofjudges and judiciall staff; 
, . 
, ""I, 
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I, 

, 
: I. 

, ' 

I I" , 

j, ! . 

2. 	 . Reducing the time between 10urt filing and! deci~ion, by,l"[or example, strengthening. 
case management by the courts; " 1 

3. 	 hnproving· evidence-gathelg mecbanisl"~ ,including providing sanctions for 
inadequate responses to inqilimes pursuant: to C;ivil Prosedure Code (CPC) Article 
163, narrowing the self-uselexception under €:PC ~cle 220, providing for the 
inspectIon of facilities by darties where 1 necessary 'and expanding the duty to 

1 I',
produce documents under apc Article 220 tol cover documentary evidence in the

I, . fth I .!, I ,.1posseSSIOn 0 e government; f: , ' 

I I i I '. . 

4. 	 .Augmenting the protection of trade secretS during c~uit hearings; and 
' 	 I· . i .' ,1 

. 	 ! ' : !I
5. Creatlng an express and statutorily-basedlatto~ey-client privilege. '.':, 


, '. I I:' . 

c. 	 Adilirailim. The Japanese Government should reforml subs~tially its Arbitration Law to 

ensure: that arbitration procedures J. Japan are a~le to'meet modem international business 
needs;, ' . ' .' ) I:! 

I , 	 ii, 
D. 	 .!llilki;11 Review of Administrative Actions. The IJapanese Gqvernment should augment 
;; 	

jUdicull. oversight over administrativd agencies by ~xpaIiding s~ding to seek judicial review 
of ag~:n.cy a~tions, as well as by e~panding.~ei typis of: ag~ncy actions that m~~ be 
challenged . . :" ' 

i I 1,:;1 

E. 	 1Ydi&ialRemedies. The Japanese Government sh6uld kprove'the ability ofco~ to issue 
aitd enforce prompt and effective orders to rerhedy legal Violations and their effects, 

including by: . ' . I I. . i ' • . 
I '.', " 

1. 	 Expanding the scope ofcivil lawsuits in w~ch *junctiv~ remedies may be obtained; 
and ; ,: '. 

!I' 	 I ,I: i 
. I': 1 

2. 	 Strengthening the power oft courts to design injunctiv~ orders that are likely to be 
effective. I ' 

, 1 :. : 

f. 	 .Illilkial System Transparency. The lJapanese Govbrnrrient shOlllci improve the transparency 
ofjudicial proceedings, such as by ~roviding all p~rsoris with full, timely and easy access to 

. court decisions and records, while sMeguarding tr~de secrets arid otherparticularly sensitive 

or private rnatters.! i : 

G. 	 ~.tational Civil Procedure Conv7n~ence. The ~apanese Goyerriment should ensure that 
its civil litigation system is compatible to the gre~test!exte~t, possible with foreign court 
procedures and needs, including bi:·· Ii· I . . 

. . 	 G5 I 
. ' I 

ii' 

http:ag~:n.cy


I" e 

I , 

I i 
1. ClarifYing that service by mail will be co~iderbd valid service ofprocess under the 

I ',', " 
Hague Convention for the Service ofPropess and that 'foreign judgments served in 

. that manner will be considekd valid under CPC Article 118"and .'I ..: ' . .! .... 
2. Facilitating the taking of evidence in Japan for use ,in foreign litigation and taking 

steps to join the Hague ConVention on the Taking of Evidence Abroad in Civil or 
, 

Commercial Matters. , 

·;1 

, 
I 

I I . , ' 

: I :'" 

, , 

" , 
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COMPETITION POLICY & ANTIMONOPOLY riAW ' 

I. Safeguarding JFTC's Independence 
! i " , 'I : 

The Government of Japan should take formal measures within JFY2000 to preserve the 
illdependence of the Japan Fair T~de Codunission (JFTC) ifter ,it Becomes part of the newly 
created SOumllSho (Ministry of General Affairs). Speci~call~, it shotpd issue a cabinet order or 
decision, or Soumusho should issue a rniliisterial ordiriance or other internal- rule, that fully 
iinplements the Commitments made by the Japanese Govertrrnebt regarding JFTC ~dependence in 
the Third Joint Status Report. I' : 

- ! 

ll. Strengthening AMA Enforcement 
ill 

, 

A. JFTC should make the operation of the surchJge Jaym~nf system more effective in 
_suppolting the investigationand detehence ofcoll~iveiagree~~nts among competitors by, 
for example: I -i! ' 

1. Adopting a corporate leniehcy policy fujt woWd excltide firms that meet certain 
conditions, such as being ~e fIrst to notify fFI'Q of an unlaWful practice and _ 

i, cooperating fully with JFiTC's investigatiol}, from: recommendations arid/or 
-- I ' 

surcharge payment orders; I 
! I 

2. Ensuring that, wherever possible, §3 of:the Antimoriopoly Act (AMA) will be 
applied to participants in cqllusive boyc~tts tIfat curtail the volume ofsupply and 

; " thereby affect the price of goods or servtces in Japan, so that surcharges will be 
I, 

. assessed on such fIrms; andl Ii:.I 
d, 
" 

M......1;h,;... th harg I . 1; J_n 'd edi . d .3. vuuJL1lg e sure e rate applicab e to Mlli:lll- an m urn-slZe enterpnses 
- , : 1 ' 

(generally only one-half the rate applicable to large 1jn:ns) to ensure that the 
I I I , 

surcharge fully disgorges the benefIts ~ch p.rms re,ceived from the collusive 

Practices. ! 
! 

1 I' 

I , 

B. In order to strengthen the incentives for ftrm~ artd individuals to cooperate m Its 
. .' , I I 

investigations, JFTC should adopt alcriminal ac~atio* leniency policy W1der whichJFTC 
_would not file a criminalaccusation against firms and individuals 'that meetcertain conditions, 
such as being the ftrst to notify JFT¢ ofunlawful ~oll~iveconduct and cooperating fully in 
the investigation and prosecution of other participants, in Suc'l'conduct 

I , . I 
ii, 

c. JFTC should ensure that rules on W1jUSt low pricing (filto renbai) do not discourage
I . 

legitimate, pro-competitive pricing behavior. JETC should examine -establishing a -safe 
- ~ I - _ 
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I 
I I 
i
I i 

harqor for firms with less than an appropriate market ;shar€f.: JFTC should also examine 
taking other necessary measures to ~nsure that its rulesIon unjuSt low pricing are consistent 
with sound competition policy objedtives. I 

I ' ! I 

I 	 I· i : ' 
D. 'In light of the secret nature of most hard-core antirnoilhpoly violations and the difficulties 

I 	 : I ' , ' 

inherent in obtaining evidence ofsuch violations sufficieilt to take enforcement action under' 
the AMA, the Japanese Governinebt should see~ legislation that would have the effect of 
extending the period within which JFTC must issJe cease aJ:?d desist orders (currently only 
I year from the terinination of th~ unlawful p4ctic~s) or,' s~charge payment orders 
(currently 3 years from the termination of the practices).

I , 

IID. 	 ,Eliminating Dango 

, 1 , 

A 	 JFTC and the National Police Agency should, to the extenf it does not prejudice law 
enforcement goals, announce the rrieasures they ~ take as a result of their consultations 
to reinforce their respective investigktion of dangp acqvities urnt violate the AMA and/or 
Criminal Code. ' I ' 

I " 
, , I" 

B. 	 The Ministry of Justice (MOl) and JFTC should examine the adequacy of the Criminal.: • I I ' 
Code, AMA and other laws to prosecute gOYen¥nenf official:s that aid or abet unlawful 
dango activities with a view towdrd introducirig legislation necessary to ensure that 
govenunent officials are subject to ~ arid/oJ adrriinistrati~e sanctions severe enough 
to hold them fully accountable for their involvement in suchactivities and to adequately deter . .. . I! . 
such actlVloes m the future. . I " i ! :;. I ' 

c. 	 In order to ensure that overcharges from dango activities are recovered: 
1 .' I ' 

1. 	 The Ministry of Rome Aff~ should make ppvate suits under section 242 of the 
Local Autonomy Law (Chi~oJichi Ho, t.-aw;No. 67 pf 1947) more effective by 
submitting legislation that lePgthens the prescriptioq. period (statute of limitations)

I and/or clarifies that the pre~cnp'tion perihd dbes o.ot 'start to run until the local
I 	 ,,' 

government was aware of, ar reasonably should have been aware of, the unlawful 
overcharges, and I I:.: ' 

, 	 I" 
I 	 I I, I 

2. 	 MOl should' submit legiSla~On to create *pri~ate atrion similar to section 242 of 
the Local Autonomy Law that would b~ applicable to overcharges suffered by 
central government agencie~. ';: . 

" 

D. 	 The Ministry of Construction anh the Ministiy ~f' T~~ort should introduce an 
administrative anti-dango programl under whiChl all bidders <;>n public projects. will be 
required to submit written certificatibns that they have. not discUfsed their bid or exchanged 

'I 	 : I: ;:, ; ' 
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! : ' 
. , ;: 

, I ,;" 

bidding infonnation with any other bidder. 	 Such a ~rogr~ 'should include appropriate
I , .. 

, statutory or administrative sanctions (such as sUsperysion:of:designation) for untruthful 
certifications. I ,I 

IV. 	 Promoting Competition in Regulated Industries ' 

' C h 	uld I . l' . I ., I, I .h~ • b ' 11JFT sop ayan actIve ro e m promotmg competltJon'ill sectors umt contmue to e partIa y or 
, 	 I , 

fully regulated. To that end: 	 • j 
. 	 ii, , ' 

,A. 	 The .Ministry of Posts and Telecommunications ~~ and: iFrc should establish a joint 
working group to review ways tol promote co~petitionin sectors regulated by MPT 

," 	 (particularly telecommunications, postal insuranqe an~ otherp'ostal services), induding by 
submitting appropriate legislation to the Diet to ainen4 the relevant basic industry law and 
by issuing joint guidelines that set but rules on ~ppropriate competition in such sectors. 
JFTC should similarlyestablishjointlworking groups withother'regulatoryagencies with the 
goal of identifYing and implementing measures necessafy to promote competition in sectors 
regulated by such agencies. . I I! i' . 

B. 	 JFTC ,should publicly clarifY that, in prder to preserve $e abilitY ofnew entrant~ to enter the 
electricity or gas markets, it will take AMA enf9rcerp.ent action against any activities by

i 
; incurrlbent electricity or gas suppli6rs that deny dssenfial access to LNG tenninals or gas, 

. pipelines by such new entrants in almanner that shbstantially restrains trade or that has the 
effect of preserving or extending ~arket power. i :,', . 

v. 	 PreserviDg Competition in Stock Acquisitions ! I ' ' 
I ' 

A In coryurtction with Commercial clcte' refonn, *c ~hould review the notificationsystem 

,for stock acquisitions and seek cui amendment ito the AMA that would require pre­


i 
, notification for stock and other ac4uisitions currentlyi cov~red' by AMA Article 10 to the
,I 

same extent as mergers currently sUbject to pre-~btifi9ation obligations. 
, 	 . 1 I 

B. 	 The Japanese Government should increase the ntim~rofsta.ffallocated to lFTC' s review 
of m(!rgers and acquisitions (including stock ac~uisitions) to: ensure that JFTC has the 

i resources necessary to investigate these transactidns ftlUy and to analyze their competitive 
" 	 I ., I 

effects in an ~onomically sound manner. : 

," 	I 
VI. Increasing Resources of JFfC 

I 
The Japanese Government should increaselJFTC'S oventll staff levels by a substantial amount (at 
;least 40 persons) in lFY 2001. i ; , 

. 	 I
I 

I i ' 
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VII. . Promotion olf Competition in the Distritiution Secto~ 

'.' ,The U.S. Government welcomes agreement! by the JFTC Lth¢ Thir;dJ6int Status Report to survey 
and analyze manufacturer/distributorfinanci1an:d~ther retatio~hipsin, the 2000-2001 time-frame 
as part of its measures to promote an efficieht and competitive distribl.).tion sector. In this regard,
'. I,', 
the mc should initiate a "highly oligopolistic industry" so/Ve~that foc"flses on the extent and form 
offinancialintt:r-relationships linking manufabturers and di~tribJtors ineach ofthe covered industries 
to be completed by June 200 t .. The survJy should cov~r eq~ty ties, provision of loans or other 
capital sources, and the sharing ofemployees, facilities a4d eqUipment ' 

I ' 

I ,! ' 
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TRANSPARENCY AND OTHER GOVERNMENT PRACTICES 

Over the past several years, the Government of Japan has tak'en significant measures to improve its 
regulatory system. , However, additional meas~s are necessJry if Jap;m is to achieve the level of 
transparericyand accountability recognized as essential by the 0 ECD ih its 1:9'99 REVIEW OF REGULATORY 

REFOR..M IN JA PAN. The Japanese Government has ~tated that ond ofthe foUr main objectives ofthe central 
government reform; which will be ,instituted in Jarluary 2001, i~ to increase government transparency. 
Consistent with that objective, the Unite4 States uf.ges the JapaAese :Government to take the following 

. . 	 I I ( • 

measures: 	 i I ., 
I I II ' 

, 	 ! ;" I 

I. Public Comment Procedure .1 . i. . I ... 

While the Japanese rulemaking process haS become mqre transparent in the 18 months that the 
Public Comment Procedure has been ineffJct, it appears to have ha,&onIy a marginal impact on the 
substance of new regulations. In most cases, the submissionofcornments does not appear to have 
made any appreciable difference in the fohnulation of fInallregulati6ns, as th~y have generally 
differed little, ifat all, from the draft regulahons. For th6se Jasons; the United States urges the 
Japanese Government to take the following measures to ~prove the use and effectiveness of the 
Public Comment Procedure. i' 

. 	 ,'- I ' 
A 	 . m.nd Public Comment Period. According ,to the Management and· Coordination 

Agen.:y's (MCA) survey of the use of the Public Co~ent Procedure during its first year, 
in nearly 60 percent of the cases mwhich the Pub~c Comment Procedure was used, 
ministries and agencies allowed less Ithan one morith for the public to submit comments. In 
most 4;ases, that is far too short for Jffective use df th~ Public Cornment Procedure. Thus, 
the Japanese Government should, effective April ii, 2901, ~eqUire ministries and agencies 

, to provide at least a 30-day commJnt period, and, to the maxmmm extentpossible, a 60­
'. ' ! ii, 	 .

day cornment penod. . : i ' , : 
, I ; ! 

i 	 ' 
B. 	 ~ld Solicitation of Public Comments. According to isurvey by Japan's National 

Ihstitrlte for ResearchAdvancemen~ (NIRA), the fublic .Co~ent .Procedurehas not been 
fully utiliZed, in part due to the lack 6fknowledge Of it iNIRA found that while the number 

" 	 ofcomments submitted increased whenthe solicitkion:was published in a newspaper, such 
, . '. I "" 	 ." 

publi<:ation occurred in only 10-20 percent ofthe ,casels. In 'order to encourage greater use· 
of the Public Cornment Proced~'lthe Japanese:Govbmin,ent should strongly encourage 
ministries and agencies to publish solicitations~ of public i,cornments relevant in trade 
publi<:ations and the mass media, intluding English language newspapers in Japan, as well 

I : I', 
as to :make broader use of the Intemet. I;' 

, , I . J: 
',i 

r 

i!;t !, 

'I 
i 
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I 
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I 
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C. 	 MmComments Public. In most cases, mini:stries and agencies are only providing 
summaries of the public comments. ITo enhance ~e tr~sparency and accoun:tability ofthe 
use ofthe Public Comment Procedure, and to remove Ithe burden ofpreparing summaries 
of comments, the Japanese Government should r~uirf thai all comments be made public' 
within a short period after they arb submitted and p'rior to the formulation of the final 

. 	 I I' ,, ' regulallOn., 	 I ;,. • ' 
, !,' , j 	 • 

, I 'I: : 
:. '; t ,1. 

D. 	 .In~m:porate Public Comment Procedure into Law.! Because the' Public Comment 
Procedure was adopted as an adIhinistrative m~asui-e '(Cabinet Decision), there is no 
independent review ofits use, and Ao adverse c06sequences to ministries or agencies that 
do not apply it properly. To remed~ this serious ~efictency; ,the Japanese Government, by 
April 1, 2001, should submit legislation to the Diet to:; : " , ' 

, 1. 	 Incorporate the Public colent procedL~ jquirements into a law, by amending 
the Administrative ProcedJ.e Law (Gyoleitetsuzuk{ho), Law No. 88 of 1993, 

, , I ' 
or enacting a new law; and , I . i : '. 	 . . 

2. 	 Authorize the judiciary to ~~ar challenges by~e phblic related to the application 
and non-application ofthe Public Comm¢nt p:roced~ by ministries and agencies, 
ifnecessary, by amending the Administrlttive, Case Litigation Act (Gyosei jiken 

, sosho ho), Law No. 139 of 1962. i I 

, 1 1 '1 : 

, 	 I i 'i 
E. 	 ~re Adyisoey Councils to Uselthe Public c6mment Procedure. The United States 

appreciates that a nwnber ofadvisbry councils Iiave on, ~eir ,own initiative provided an ' 
opportunity for the public to commJnt on their in¢rim reports.' The United States strongly 
encourages greater use ofthis prabtice. To provide: p~edictability and to promote the, 
Japanese Government's objective ofincreasingregulaiorytiansparency, as well as to build 
on the guidelines relating to a~vlso~ co~cils,~ {ap~ese ~overnment sho~d require, b~ 
the end ofJFY 2000, all adVISOry councils (shmgtkal), as well as kenkyukQl, kondankal 
and benkyokai, and their subcorrnnittees and oth~r subsidiary bodies (collectively referred, 
to as "councils''), to use the Public cbmment Proc6durJ when they issue interim reports and, 
preliminary recommendations., C0?ncils should prov~de sufficient time for the public to 
comment (at least 30 days, and, tothe maximwnlexteht possible, 60 days). Also, to the 
extent possible" councils should ptovide advance rio,tice of their plans to issue interim 
reports, such as the date that they p~an to issue ~e int~rim report. ' 

, I I I 

I, ' I ' ,'I I 


II. 	 ~Olicy Evaluation and ~egulatory Impact Analysis i I ': : 

A. 	 "~ Evaluation System The Uniled States coJrnerids the Japanese Government for its 
preparations for a government-widJ policy evaluationl(seisak~ hyoka) system, which will 
be instituted with the reorganization of the centra( gov~mment·in January 2001. The new· 

I , 	 , ' 
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, 	 I" . I,:. . I' , 
system, ifproperly and comprehensively implem~nte4' has' the potential of improving the 
transparencyofthe centralgovernmeht and stren ' . gthe accountabilityofininistriesand 
agenci.es. In instituting that system, the United tes tn-ges the Japanese Government to: , 

I 

i 

1. 	 Expeditiously incorporate die policy evaluation. system into a statUte; and . 

2. Ensure that the new MiniS~ of Generall Aff~ (So~musho) has the necessary 
authority to ensure comPliaJce with the n1w system.: I 	 ' 

I 
1;3. 	 ~.atory ImPact Analysis. l I :i 

IIi .' , 	 . 
Building on the report of MCA's K~nkyukai onf1troduction of policy evaluation and the 
draft "Standard Guidelines for Policy Evaluation" (Seisaku hyoka ni kansuru hyoujunteki 
gaidorain), the Japanese Gove~ent should establ~h an·ad~ory council to develop 
recornm~ndations by the end of JFY 200 1 f~r miroduction of a . government-wide . 
Regulatory Impact Analysis (RIA) Isystem that ~ould SUbjeCt regulatory changes with a 
.significant economic impact to analysis and public ndtice and comments. The advisory

• • I • I .' .
councd should be directed to propose measures that would:· .: 

: ~ . : 
1. 	 Apply cost/benefit analysis (bothquantifiable jand n0Il-quantifiable) to proposed 

regulatory changes that are likely to have a sigWficarit economic impact; 

. 2. 	 . Use the best available sCiltific, techriicL, aL' econ~mic data when reviewing 
proposed regulations; and ! J . , . 

3, 	 Provide an opportunity for interested parties ~d the public in general to comment 
on the cost/benefit analysesJ as well as o~ the teasonableness of the assumptions 
and methodologies used. j 

m. 	 Administrative Procedures ~nd Practices ! 

A 	 AdmilUstrative Procedures and praJ~esRelatedtQ Licenses.Pennits and Approvals. U.S. 
industry, including inthe insurance settor, contintie~ to raise concerns with the administrative 
practi,:es ofJapanese ministries and ~gencies that fumecessarilicomplicate and burden the 
process ofobtaining licenses, permi& and other a~pro~als. These concerns persist despite 
the Japanese Government's repeated assurances that ministries and agencies are complying 

,. . I ' , 	 . , 
I 	 with the Administrative Procedure Law, which was intend.edto address many of these 

" conce.rns. Building on MCA's ptahs to publish a report ~f the measures taken by each 
.government agency in response to id June 1999 "Recobinepruitions Based on the Survey 
on Se<:uring Fairness and Transparehcy inAdminiJtratiJe Pr6cedures," M CA should make 

, 	 'I t : 

I I 	 ; , 
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'its r~port available t~ the public and lliCit public cbJents Utinn IFY 2000 as to whether 
the measures taken by the various gbvemment agenci~s,are~ufficient. 

, 	 . 1 · I "i '" ' " 

B. 4driIDlistratiye Guidance, The Ja~anese Gove111IIle~t &ho}lld ~end the Administrative 
Procedure Law (APL) to expand its requirementS with regard to the issuance of 

i ' a~istrati:e guidance, ~ wri~g, I.The~en~b~ APL ~l1~wd require mini~tries ,and 
: : agencles to Issue all administratIve'rdance m wrItIng,! ' " 

Public PartiCipation in Development of Legislation I' , t ", i '" , ' ' 

~es~a~ieS draft tre vast inajori~oflegislatio1 aM~e cli~tgenernllY enactstt willi Row, 
~fany, amendments. In most cases, there ISlpo opporturuW fOt mter~sted partIes, other than, those, 
,that may be represented on advisory councils or that have ~pecialaccess to ministries and agencies, 
~o l¥1ve anyinputin~ the development of ~e le~s~ati?n.1 Ac~ormn:~l)', the JapaneSe Gove~ent 
~ould take appropnate measures to requJIe mmIstnes fUd agencIes, before, they subrrut draft 
legislation to the Diet, to provide anoppornlnityforthe pu,blic ~o reView and comment on the draft 
legislation, allowing at least 30 days for public comments, and, to the inaxirnum extent possible, 60 
days.' :' ", , ' 1 ~ : ' ,,', ' , 'I 'i; , l', 

y. , Self-Regulating Organizations I ;. i' 
i . ' , , III ,: : ' , 
~. Transbareucy and Accountability. The Japanese GovernrD.ent should require industry 

, , I,' 	 , 

ass<?Ciations, special public corporations (tokushu ho~in) aild otherorgauizations that are 
" 'established under the authority of allawand that serv1as a:s~lr-r~gulating organization to 

, increase their transparency and accountability. Fot example; they should be required to use, ' 
fuir 'and transparent public commeht procedure~ that allow ~articipation by interested., 
persons befor~ adopting' or issuin~ rules. Among tHe self-,regulating organizations, that 
should be subject to such a requirerhent are: , '.' I ' ;! ' " ' , 

1. Japanese Federation OfBar!AsSociations i(NiC~~); 
" 

" 
{ 2~ Investment Trust Management Association; I l : , 

3. Life Insurance Policyholdel'Protection clrpoLiod;' , 
, 	 , ' I I', 

I' 
," 

4. Non-Life ~ce POlicyJ,Older,Protectilon ~orpo~tib~ . 
, I 

J A bit S 'P . AsJ .. I ' ,5. apan utomo e ervlce • romotion', jocmion; i
I 

': ,I 
, 

6.' Japan Craft Inspection I. tion; and: i. ,j ;, 
" ~ , 
l 'I" !':j, :: I"" 
'I, r , : i,44 ' 
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7. Japan Securities Dealers ASsociation. 

B. ~1lillIl ~ Govmmeotal Jties. The Japanese Government should prolnbit 
govemment entities from delegating governmenta16r puplic policyfimctions, suchas product 
certifk:ations or approvals, to indust(ry associations, to(rushu h()jin and other quasi-public 
organizations, other than by statutoJ. authorization. : ;. 

, I ! : : ~ 
c. 	 Qmflicts of Interest. The Japanese Government should take appropriate measures to' 

ensure that there are no conflicts ofinterest within s6lf-regulating organizati~ns between their 
I I 	 ' 

regulatory fimctions and their obligations to their niembers. Shquld such conflicts arise, the 
or~zation s~ould be obligat~d. to I~e remedi~l me~~es; including tran~fer:m~ such 
fimctIons to an mdependent administratIve bodyanq ensurmg transparent non-discnmmatory 
rulemaking. 
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COMMERCIAL CODE' I 
I i 
I 
I 	 " 

The United States cOlnmends the Govemment ofJapan for corrimen~ing a~ajor initiative to reform its 
" 	 I I I .' 

Comme~ial Code, scheduled to be completed in 2002. The ~o~ercial Code plays a central role in 
ensuring a positive business climate in Japan fori both domeshc mid foreign firms. Revision of the 
Commercial Code will have a profound effect on the ability of firms td stru~ture themselves effectively for 
modem global capital markets and to operate effic~bntly. If don~ correctly, revision of the Code should 
introduce greater flexIl)ilityin the organization, management and capital structure ofcompanies, and improve 
their efficiency and accountability. The revision will!also have key!imp~cations on the abilityofforeign firms 
to ente~and operate in the Japanese market. Implementation o~these improvements to the Commercial 
Code should have a positive effect on revitalizing Ja~an's economy, ahd th~~fore should be adopted with 

• 	 I I 
the earliest possible effective dates within Japan's ~scal2002. : ;

I 
As Japan identifies th(: areas of the CommercialCode tobe revised, the United States urges the Japanese 
Governrpent to ensure: that this Commercial Code ~form is sufficiently comp~hensive and bold. so as to 
remove the substantial impediments to inves1ment and financial trarisactions in the current Code and to make 
corpora~e management more accountable and effidient. In addition,; to ensure that Commercial Code 
revision takes full account of global trends in corpqrate gove~ce and' tranSactions and to incorporate 
greater flexibility now to anticipate future trends, the Japanese 'Gov~ent' should provide for broad . 
participation mthe revision process by both domJstic anq iorefgrI iftterests affected by the revisi()ns. 
Accordingly, the United States recommends that the Japanese Goyernri:lent ensure that the following items 
are addressed in the re:vision: :" 

i , 
I. 	 Corporate Capital Structure and Transaction Facili~tio~' , ' 

. ~ 	 ElimiMting many oftlJe CUIreIlI -Lons on a coInpJy· s cap~talstructure, reJymg in>1ead 
on improved corporate disclosure+suchas through flew accpunting standards. and the 

, Securi,ties Exchange Law-to address shareholdet and markeqJrotection concerns. Such 
I , ' ' 

, current capital structure restrictions include: i . • ' : 

, Th 	 50000 .. . .1 . ~ I 1 I. 'd' hi d' I"1. e, yen rrururnum ISSUe pnce lor n~w y Issue s ares an Its corre atlve per 
share net asset value lirnitatibn in conducting share 
splits; . - . " . I !.; I 

. 	 I I 

! 
2. 	 Maximum limits of pref~rred stock, stofk taITan~sand stock options as a 

percentage ofshare capital; : ' 
i 

3. 	 Limits on warrants and the'categories Ot"1·perspns tp'~hom stock options can be 
issued; I.',' 

. ., 	 ,I , ; 
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4. 	 Limits on the redemption ofshares, the tertns of preferred stock, subordinated and 

participating debt securiti~s and other [equity and debt instnnnents that are 
. commonly accepted in maj~r internation~l secUrities IDarkets; and. . 

. Ii, , i . 
. I 

5. 	 Court valuation procedures for in-kind cdntrioutions:of capital.
I I I , 

. 	 . I" I ,' ,I
B. 	 All~wing cross-border share exchanges betw~en companies,' in both directions, regardless 

ofnationality. I i:! 
\ . 	 . i I 

.c. 	 Penrutting the compulsory tender of shares by minority shareholders after a successful 
takeover, so that companies can beltaken complJtely private for stock or cash, and such 
acquisitions can result in 100 percent shareholdin~. ' ' 	 , 

ll. 	 Corporate Governance 

A 	 Increasing the independenc~, responSibility and acco~tability of corporate boards, 
including by adopting enabling mechanisms and Jstablishing appropriate incentives; 

, 	 I . I I 

B. 	 Re~ising the requirements of approval by full bO~ds ~f~ctors to encourage companies 
whose shares are publicly listed tolrecognize and authorize a greater role in corporate 
governance for independent directors and specialist: committees of the board. Board 
committees composed of indepenaent directocl could be, allowed authority to make 
decisions on important governanceIitems like cotnpensation: nomination of officers and 
directors, and audits. Incentives to use such comlnilli!es could be in the release from other 
mecruLIlisms that serve the same pU¢ose. For exabple, a company opting to have an audit 
committee ofindependent directors Would not need to liave statutoryauditors (kansayaku). 
TIris change would be part of a.g~neral effort Ilto~ake corporate management more 

I 	
transparent, accountable and efficieht.i· :".' 

I: . . 'I.' I !:,:' 	 ,1 

C. 	 Taking measures to ensure that sha.reholders meet1ings for public companies are scheduled 
on dates which are not clearly incoJvenient for many ~hareholders to attend. 

D. 	 Pmhlbiting companies from inc~ provisions ~ th~ artides of incorporation that limit 
directors to a certain nationality or to employees Of the company. 

E. 	 Providing mor~' fleXible methods f1 effecting dLisions and resolutions of the board of 
I I . 

directors without holding a: ''physical'' meeting, including by remote conferences (such as by 
telephone or video conference) and unanllnOUS ~tten cOf1$ent.. . 

F. 	 Allowing the use ofelectronic, fucsiriille and telep+niC ,voting, nnproving proxy procedures . 
and proVIding for the ttmely release of shareholder m~tmgl matenals. by electromc means 

I ' . 
,I I 

47 j 

I 

i ,
I : 	 I 

. I 

;I 
I 



i 
I 
I 

Ii' 

. . .1 I I : 
when shareholders have consented to such delivery to ~ncoirrage shareholder participation 
in corporate governance. . . I . , .' 

. .'. 	 I · .' . 
G. 	 Increasing the information that pu~licly listed carporation;s' are required to disclose and 

make available to shareholders, dIrectors and ~udi~ors. : Consistent with the OECD 
Principles of Corporate Governance, at a minirn¥rn, corporations should disclose 
infomJation, the omission or mis-statbment ofwhichcoUld influence the economic decisions 
taken by users of that information. I;, ' .

I ' , 
H. 	 ,Reinfixcing the obligations of fiduciaries that mariage Pension ;funds to exercise reasoned 

judgement concerning the interests bfthe t:ruSt ben,efici;mes witbregard to voting the shares 
under their m~gement, rather than ~irnply passiv~ly a~sta.irilitg or uncritically giving proxies 
to management. 

I 
i ~ill. 	 Shareholder Derivative Litigation 

i , !,: i 
, , 	 ' I ' I' 

To ensure the accountability ofmanagement fO shareholders, th~ prin~ipleson shareholder derivative 
litigation now in the Commercial Code should be left substanticIJly uh~hanged, other than for some 
" 	 I. , ' 
"fine*tuning" to make them work more fairly. Such fine.;tunirig could include, for instance, clear 
codification of the authority of companies to advance exbenses and ilidemnify their directors for 
liabilitY arisingj~ certain situations? lengthe+ the time_a cbmp;my has ~o respond to a shareh<?!der 
demand to sue, and requiring that'a suing sl:1areholder not have; known or have had reason to know 
of the cause to sue at the time he purchas6d his shares.. At 'the same tirne, adequate access to 
,corporate documents should be assured to ~oth sides in 1eriv~tive S~ts. 

I 
• I.IV. 	 Facilitating Corporate Transactions 

I . 
Revising the ComrnercialCodeso that it fle,pblyenables kd ~uppo~inarket-driventransactio~, 
f31her than sels overly proscriptive rules 1i>j both goveice rd ~ctions by, fur example: 

A. 	 Requiring the use ofoutside statutory auditors (shJgai kansayaku) for those publicly listed 
, 	 I I ' I 

companies that choose to retain the. "kansayq.ku'~ system rather than using an audit 
committee of independent directorsl !' 

! I 

B. 	 .' I I I " 

Encottra~~, ra~er than requirin~, the, ~e. ofl sta~tOlY: ll1Jdito~s: for privately held 
COmpallles, mcluding wholly owned subsldianes ~d pnvately held Jomt ventures. . . 

c. 	 Treating similar corporate transacJns in a compLbl~ marmer, (unless there is a reason 
to treat them differently) by, for exainple, harmonizing the requirement for the preparation 

. 	 'I " ' 

! 	 of "fairness opinions" for mergers, de-mergers arid share exchanges, where it is currently 
requited,and asset sales, where it ij not require~ I ' 

. 	 48. I 
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, . I' 
D. 	 Supplement recent pr~gress inadopting internationhlIy acceptapl~ accounting standards with 

I 1 " 

stri.ct (:nforcement of the implemen~tion of those' st"aqdards (through outside audits and 
proactive government supervision) ~ order to etJure that a, financial statement accurately 
represents the financial condition o~a company. Provide the fleXIbility in the Commercial 
Code to allow for the establishmep.t of rules cdnsis~ent with internationally acceptable 
accoWlting standards without necessitating furthet chapges ~ the Code itself. 

Reducing high registration and in~oLration fees !tha~ appl}i to ;companies and assets, and 
simplify those procedures. I ' ' 

, " 

F. 	 Introducingmeasures to increase reguJ.atorytransJaren~y, ~ludingano actionlettersystem 
.for Commercial Code related issueS. : : • 

v. 	 Pubtic Input into Commercial Code Relion procJ., ; • ' . 

A 	 Giventhe important issues under colideration in be ~Sion ~rocess and potential impact: I I : 

on domestic and foreign finns, the Japanese Gov~ent shoul4 allow for input by those' 
with t:xperience in other intematiodaI financial centers to ensure that the provisions in the 
Gomrnercial Code on corporate g?vernance pr?Cesses and corporate capital structure 

. correspond with global standards for capital ma.rets land corporate practices. 

.B. . 	 The J~~~ese Governme~t should Jrovide ~;re~ted ioreign l~gal specialists and busine~ 
repre~;entatives meaningful and timbly opportunities to participate in the formulation of 
recommendations by government advisory dornnlittee$: examining revision of the 

• 	 I I I " 
Conuneocl3! Code. I . I ; .. . •. . 

C. 	 The Japanese Government shoulCl require the advisory ,councils that are preparing
I I' 

recOnunendations on Commercial Code revision to solicit public comments on their interim 
. I' : 

reports and recommendations. . I: ,. . 
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" United States Calls on Japan to Undertak~ Sw~epirigReforms in 
Fourth Annual Submission on Oereguhition' ~nd ,Competition Policy . 

United ~tates Trade Representative Charlene BJhefsky annoLce~ tOrul~~t the United States 

Gove~ent fonnally presented its fo~ annual +bmissio~ .o~ Idere~ation ;an~ competition ~~cy to 
the Government of Japan. Under the bilateral Enhanced InitIatIve on DeregUlatIon and CompetItIon 

-Policy, the 49-page submission calls on Japan to ~dopt sweeprrig regulat~iy refonns in key sectors arid . 
structufal are~s intended to help the Japanese eCdnomy get Da~k ori track and expand market access 
for U.S. and other foreign companies exporting td andoperatink in Japan. ; , 

''The f:nhanced Initiative on Deregulation andcoipetition pOlily is :the ~ost significarit bilateral 
mechanism we have to address structural and regWatory barrieb uripedirtgaccess to Japanese 

, I I': ' ,
markets," said Ambassador Barshefsky. "Our new proposal's rocus on infonnation-technology 
dovetails with Prime Minister Mori's objective of~chieving an IT re~olution, which holds the promiSe of . 
creatUlg a legal and regulatory environment in whlch the digital konomy in Japan can flourish with' . 
minimal government intervention. In addition, reJision ofJaparl's Cornmercial Code -- the first such 
comprehenSive revision in halfa century -- will h~lp to better ~tegiate Japan into the international 
economy and have far-reaching implications for U.S. companies oPeratirlg there." 

. . '.'Ii: . ~.: . . 
In July, Ambassador Barshefsky announced ill Tokyo that JaplPl had agreed to undertake SIgnificant 
new deregulation measures, particularly in the tel~commtillica~ons Sector, under the Third Joint Status 
Report of the enhanced initiative. Later that morlth, President Clinton arid Prime Minister Mori agreed 

. " I I . I . 

to extend the initia1ive for a fourth year. Today's submission by the' U.S. is the first step in that process.I . " 
Given the potential. boost to growth that infonnation~technolo~ c~ give to the Japanese economy, this 
year's submission has expanded its telecomm~bations comP9nent to incl~de numerous proposals on 
cutting-edge IT issues, particularly e-commerce.1 Reflecting the cross-cutting nature of this sector, IT-. 
relat~ policy recommendations appear throughout the submis~ion.: Als9 new to the submission is a 
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section on the revision ofJapan's Commercial Code, which provides the fundamental regulatory
" I I I 

framework for condu,:ting business in Japan. Additional key se~tors :and structural areas addressed in 
this years submission are: mediCal devices and phahnaceuticals, firuin¢ial ser0ces, insurance, housing, 
energy, distribution, legal system reform, competitibn policy andltransparency. ' 

; 1 '.;' 

Working groups from. the United States and Japane~e Govemme~ts ~ill meet 'in the coming months to 
discuss the proposals contained in this year's sUbrm'ssion. This dbcunient and'the bilateral working' , 
group meetings will form the basis fm a Fourth Jofut Status Rep6rt tqbe iss~ed in the spring of2001. 

/; 

The full submission can be f01llld on the USTR WJb site at WW\v,ustr,gov.:' 
, ' I! I ",,' 
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BACKGROUND: Highlights of this year's U.S. deregulation.kd c,ompetition policy submission to 
Japan are provided below. .1 ' " 

. 	 . , 
. I , I 

Telecommunicatiol1ls and Information-Technology: Recognizing1the importance ofbuilding a 
vibrantinformation-b!chnology sector as a means ~'bolster Japan's econo~irgrowth, this year's 
telecommunications component bas been expanded to include inform~tion-te~hnology. In addition to 
addressing key e-conumirce and e-govemment issJes, the submission includes proposals on security, 
privacy, carrier liability and the new cPallenges thatthe Internet ~ose~ to eXisting intellectual property 
protection. Telecommunications will remain a key Icomponent of-this' section. The United States is 
urging Japan, for example, to establish strong domyumt-carrier r6gulation. It is also calling on Japan to , 
achieve more indepetident telecom regulation by fully separating regulation ofthis important sector from 
the government's industrial promotion policies. In laddition, the Unit~ Stat~s; is urging Japan to 

.	eliminate rules and practices that deny 'competitorsIaccess to riglits of way, facilities, and services 
necessary to provide high-quality, up-to-date and dffordable tele~o~unicatlon services to consumers 
in Japan. 'j:

I 	 . 
1 ; , , I , 

Medical Devices and Pharmaceuticals: 'In the fifst three years o~ the Enhanced Initiative, Japan has 
achieved important progress ill. these sectors, such as shortening!the new drug approval time to 12­
months, increasing the use of foreign clinical data ili approving oiedic3J. devic~s and pharmaceuticals, 
,and providing proviSIonal prices for certain new m~dical devices!. Th~ ongoinghealthcare reform . 
process in Japan, however, holds the potential for Jchieving even greater irrlprovements. In this year's 
submission, the United States recommends that Japan adopt mel.suresto: '(1) expedite and increase the 
availability of innovative medical devices; (2) expand cOnsultatidns ~tWeen the Japanese Government 
and indus1ly regarding pharmaceutical pricing refotin to promote ~the availability ofinnovative 
pharmaceuticals; (3) take further steps to prevent cthplicative cluiical testing fQr pharmaceutical 
approvals; (4) expedite the approval Qf medical detices; (5) ensk direct i,nd~tryinput in the medical 
device and pharmaceutical pricin~ decision processes; and (6) liberalk th~ ~e of nutritional 
supplements. 

, I 
, 	 ,I ' 

Financial Services: Japan bas made notable progress in increaJing the effiCii:mcy and competitiveness 
of its financial markets under the Big Bang initiativ~, which aims Ito mf!ke Tokyo's financial markets 
"free, fair and global." In addition to monitoring the implementa,tion of measures taken to date and 
welcoming the steps to come under the Big Bang, We have encoOraged further key changes following 
from o~ 1995 financial services agreement and as!part of the E~<led Initiative. A transparent, 
regulat9ry and supervisory regime is necessary to ensure the safety aqd efficiepcy ofthe financial sector. ' 
This year's financial services proposals will contriBute to further iopemng and developing the Japanese 
financial markets, thereby allowing Japan to enjoy thore fully int~mationa1 financial expertise and helping 
to support Japan's:future growth. In addition, in tlli~ year's subrhlssi6n, whil~ welcoming steps Japan 
bas taken to fi.nt.P.er deregulate and increase t:ranSpbncy in its ~~ce prOduct approval system, the 
United States is urging the Financial Services Agedcy to undertake pl~edregulatory reformin,an 
open and transparent manner which fully involves hu interested ~riva~ sector 'parnes. Regarding the 
postal insurance system (kampo), the United StateJ is calling fori a ~t to any: expansion ofkampo 
underwriting activities as well as a commitment by!Japan to give 'meaningful opportunities to interested 
private;sector entiti~; to be informed ofand comment on future Jap~ese Govemment plans related to 

, , ' ' l 
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kampo, including its transformation into a "yusei kosba" in 2003!. I ;:. ' 

Housi~g:The United States urges Japan to take lrenewed IJk at ~ays, inCluding changes to ' 
housing finance polides, to substantially increase fue sale ofexi~ting' homes and expand the market for 
home renovation. To take advantage ofnew techltologies, the Unit~ StateS'recommends that Japan 
make the housing sector a model for the Prime Ministers Inforrriatiori Tec:hn~logy initiative. Growth in 
the resale and renovation markets will provide Ja~anese consumers With wider choice and better prices 
and will, as in the UJ~ted States, gen~rate si~c'Ft gro~ fo~ the overall,~onomy~ The ~nited 
States also focuses tins year on technical building regulanons and standards lssues that contmue to 

I ' ' 
impede the use ofU.S. building products and building systems. I 

Ene~: While welcoming Japan's latest steps in k ~ol. in t\llS ~'s submission, theI I , ' , 

United States calls on Japan to take more aggressive steps to promote the emergence of 
competitive wholesale and retailenergy sectors. Jbe United S~tes ~ges' Japan to ensure that the new 
divisions created in the Ministry ofInternatioruiI ~rade and Ind~try I(MITI) in January 2001 to regulate 
the electricity and gas industries are fully independent and staff~ with a s1;lfficient number ofenergy 
sector experts to carryout their morutoring and edt-orcing duties. Also included are recommendations , 
that Japan establish measurements to gauge progr~ss achieved ih the liberal.i.Zation process in the energy 

_sector. In addition, the United States is calling'oJ Japan to conduct fomprehensive interim reviews of , 
the liberalization progress in the gas andelectricio/ sectors by_ ~e en~ of2001 - and not wait until the 
currently scheduled review dates of 2002 and 2003, respectively. Other ~ey'elements in the 
submis,sion are proposals that Japan: (1) require t&at utilitieS m~e ttansparent the, way they calculate' 
their tariffs; (2) ensure open and non-discriminatory access to electriCity transmission and distribution 
facilities; and (3) ensure open and non-discriminatory accesS to; gas pipelin~ and LNG terminals. 

Distribution: This year's distribution SUbmissiJ calls on wJ to ~Onito~ unp'.'Iementation of the 
I i 

Large-Scale Retail Store Location Law (Daiten-Ricchi Ho), whic~ ente~(f~to effect on June 1, 
2000: In partic~ar, the submission urges MITI fu take appropriateimeasures to enSure that the new' 
Law is applied fairly, reasonably and uniformly by the local go~emn1ents; which have been assigned the 
p~ responsibility for its implementation. With respect to import prOCessing, the United States ' 
urges Japan to continue modernizing and streamlining customslcleai-ance'procedures by, among other 
measures, extending the new Simplified Declarailions Procedures Act to express carriers, and increasing 

. I I" . 
the de minimus value in: the Customs Clearance ILaw from 1O,qOO yen to: 20,000 yen (a level similar to 

that employed in the United States). The submis~ionalso calls10n MITI td work closely with the JFTC 

to promote competition in highly oligopolistic industry sectors. ) 


Legal System and Infrastructure: To addres the growing ~onc¢m of~~ U.S. business community 
with the inadequacy ofthe legal infrastructure in , the United ~tates haS expanded its submission 
this year to set out .a number oflegal issues the J~panese Govehunent should address. These include: ' 
(1) increasing the number oflegal professionals ~ Japan; (2) ~proving th~ litigation process; (3) 
refonhing Japan's ~lfCane,arbitration law; (4) a tingjudici~ oversight over administrative agencies;' 
(5) urt'Proving the ability ofcourts to issue and I ree promptiand ~ffective orders to remedy legal' 

violations; and (6) improving the transparency ofjudicial proceedings. In addition; the United States 

continues to press Japan to remove the ban on pberships re'twe~n Japanese and foreign laWyers., 


. 
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I 
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Competition Policy:: In the Third Joint Status Report, Japan co~ed that It will ensure the 
independence of the Japan Fair Tf(l.de Commission' (JFfC) whe~ theicentral govemment is reorganized 
in January 2001 and theJFTC becomes part ofthJ Soumusho (Gen~ Mails Ministty). In this 
year's submission, the United States recommends that Japan takF formal ~easures to safeguard the . 
JFfC'sindependence following the reorganization) It urges the mc to play an active role in 

o promoting competition in regulated sectors, inclururlg by establishlng a joint working group with the 
MinistrY' of Posts and Telecommunications (MPT) to review wah tolproniqte competition in the 
telecommunications, postal insurance and other po~tal services I to~ under MPT jurisdiction. In 
addition, the United States is urging Japan to subsJntially incr the JFfG's overall stafflevels. The 
submis~ion al~ calls, on !apan to make operation 0r.the surcharge patmen~ ~Ystem.more effective in 
supportIng the mvestJ.ganon and deterrence ofcollUSive agreeme~ts among competttors. 

Trans~arency: Under the Enhanced Initiative, Ja~an has imPl~mented a :n~berofmeasures aimed at 
increasing the transparency and accountability of itA regulatory systerrt, inchidin.g the enactment of an 
information disclosure law, adoption ofrulemakin~ procedures and iOtroduction (in January 200 I) of a 
policy evaluation process. Building on these.meastrres, the Unitbd States i,s seeking steps in this year's 
submission that would curtail bureaucratic disqetion by: (1) incdrpo~ting the rulemaking procedures 
into a l~w; (2) requiring that administrative guidanc~ be issued in Ilwriting; ~d (3) requiring administrative·. 
agencies to allow the public to comment on propoJoo legislation before it is submitted to the Diet. In 
addition, the United States is asking Japan to requfre industry_askoci~tions, special public corporations 
(tokushu hojin) and other organizations with leg~lauthOrity that serve as Self-regulating organizations to 
increase their transparency and accountability·...: ineluding by allowing interested parties to comment on 

. . I 

their proposed rules. . . . .. I· :. i'... . 
. ' ..! '.,' ., 

Commercial Code: The Japanese Govemment recently announced ithe begmruog of . 
a major initiative to reform its Commercial Code,J.hich providek the:fundamental regulatory framework 

. I I 

for conducting busint:ss in Japan. This is the first cpmprehensive review of the Code in half a centuty.. 
A bold revision of the Code, which is scheduled f9r c9mpletion!ill 2002, could introduce greater 
flexibility in the organization, management and capital structure of : . . 
Japanese companies, and improve their efficiency :fud accountability. Ultin1ately, this will strengthen 
Japanese finns and improve the business environmbnt for foreign finns. The current Commercial Code 
stifles investment (both domestic and foreign) and ik hurting Japan's efforts ,to integrate more fully in the 
international economy. The United States has recrlmmended tMt Japan consider revisions of the 

I I 

.Commercial Code that would: (1) make corporate!boards more independent of management and .. 
accountable to shareholders; (2) eliminate many of the current rJstrictions:on,a company's capital

I I'· 
structure; and (3) push Japan closer to international standards of;accountin'g and disclosure. The 
submis~ion also calls on J;tpan to allow for greater ~ublic and foreign, ex~rt input in the process of the 
Code's revision. I 

i 
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LEGAL SYSTEM AND INFRAST~l..u<i:TURE , 

, I 	 : 
As deregulation and i"eSitruCturing ofthe Japanese economy continues, the ability ofthe business cornmunity

! , " 

in Japan 'to rely on the Japanese legal system to facilitate busine~s trahsactionS and resolve disputes will 
become increasingly inlPOrtant. It is essential that Ja~an undertake :the n'ecessary reforms ofits legal system 
so that it is easily accessible and is able to function ~xpeditiously and efficiently. From the perspective of 
creating alegal environment in Japan that is conduCive to international bUSiness and investment and that 
supports'deregulation and structural reform, the Uni~ed States recb~ends'that the Government ofJapan 
take the measures outlined below. 	

I' I 

I. 	 Legal Services l; 

Improving the delivery of international legal and other professional:semces is esSential ifJapan is 
to develop as an international business and ipnancial center. ~e U.S~Government appreciates the 
Japanese Government's recognition in the ThIRD JQ[N~ STATUS REpORT ON THE U.S.-JAPAN 
ENHANCED INITIATIVE ON DEREGULATION AND COMPEflTIo'N POLICY (THIRD JOINT REpORT) of 

. 	 "I 1 ! 

, "the importance of adequate legal services in an inteI114tional flnanCial center" and the concerns 
, expressed' on the adequacy of the Japanese legal serv{ces jnfrasttucture to meet international 
:business needs. Based on that recognition, lit is important tha:t;Japan address the aspects of i~ legal 

'. 'system that are limiting the ability of Japanese and foreign businesses, to obtain in Japan the high 
'quality and fiilly mtegrated internationallegru services.thtit they find in London, Hong Kong•.New 
•York and other rnajor financial centers. IAccordingly,; the Ynited States recornmends that the 

: I. I,"
Japanese Government take the following actions:' : ,: ' : " , 

A. 	 £mD:it PartnershipS and Other RelLonships B~ and 'Amon~ Gaiben and Beulloshi' ' 
, ' 	 amIJ)ther Legal Professionals. Thb Japanese G9verriment should eIimiruite the restrictions 

on partnership, employment and bther cost-shking relationships between and among
I ' 

Japanese lawyers (bengoshi) and foreign legalci;Jnsultants,(gaikokuho-jimu-bengoshi or 
gaiben), as well'as with other legalprofessionals; incl~dingbenrishi, zeirishi, shiho shoshi 
and gyoseishoshi, and to allow cobplete freedohI ofassociationamong legalprofessionals 
in Japan. 

I 

! B. 	 Wove Discriminatox:y Restrictions on Gaiben and' Acdmt'EQ).Ja1 Treatment of Gaiben 
mBengQshi. The Japanese Goyernment shO'ljld remove discriminatory restrictions that 
apply to gaiben, but not to bengoshi, including :' : " , 

I. . 	 Allowinggaiben III empllbengoshi ~·Ihe :same'~s that bengoshi are allowed 
'b and i ,j I,to empIoy gar en; 	 I : ; ; 
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2. 	 Remo:mg the, discriInillilto~requirement, riot aPPlicable to bengoshi, that a gaiben 
may gIve adVIce on so-calletl "third cOlmtry" law (the law of a country other than

I, , , 
the one which is a gaiben's home jurisdic~on) 9nly on the basis of specific written 
~dvice from a bengoshi orl a lawyer adplitted to,practic~ in the third coUntry 
mvolved. Japan should allow a gaiben to; offer advIce on third country law on the 
same basis as a bengoshi. ' ,'i i 

! 	 !.; 

C. 	 ~Full Credit for Experience in Japan. The Japanese Government should allow a 
, foreign lawyer to count all ofthe timel inJapan spent pra~ticing the law ofthe lawyer's home 
jurisdic:tion toward meeting the experience requirep to register as a gaiben. notjust the one 
year allowed under current practice! i: , : ' ' 

i 	 Ir" 

ll. 	 Legal System Reform . I :... 
: 'i I 

}be business (:ommunity is most likely to dommit capital anq teclm,ology to markets with legal 
systems that ate easily accessible and have sWncient and cpmprehensive legal services and reliable 

, dispute resolutionmechanisms. The business1community also seeks transparent and understandable 
jhdicialprocedures that result inpredictable, ~liable, fuir and ndn-arbitraryjudicialdecisions. Such 
procedures, by reducing perceiVed risks arid thereby lowering transaction costs, strengthen the 
financial attractiveness ofproposed transactions and ~c~ase.the likelihood that businesses will 
co~t resouri:;es to aparticularmarket. ThelUnited States' appreciates the Japanese Government's 
~ognition in the THIRD JOINT REpORT ofthe need ta.ref~nn itsjudicial system"to meet the needs 
ofJapanese society," and the steps that Japk is taking to1increase the number ofbengoshi. With 
respect to ~e issues ofparticular concern tofue internatiodaJ. buSiness community, the United States 
recommends that the Japanese Governmentltake the follorn~ actio~:' , 
",' 	i " I I: I' .. 

A. 	 ~e the Number ofLegaI Professionals. ~ Japanese: Government should actively 
conSider all possible options thatl would inc~ substantially the number of legal 
professionals in Japan. As a generalprinciple, theJnumber oflegalprofessionals should not 
be set arbitrarilybyregulatoryautho*ties or by professibnalorSanizations, but rather should 
be detennined by the demands of the market fo~ legal services. As a starting point, the 
United States urges Japan to implement a specificland ~bstantial increase in the numberof 
bengoshi, suchas the goalrecomm~ndedby the LDP's Judicial SystemStudy Group in its 
May 2000 report (reaching the level in France within a specified period of time). 

~ I I'I 

, B. 	 Lit.i8ation Process. The Japanese Government ~uld ~p~ve' the efficiency and speed of 
civil litigation by, inter alia: " 

I 

i I I 

, " 

L Expanding the number ofjooges and judicial staff; " . 
1 : 

I' 
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I SENATE APPROVES TEN BILATERALI INVESTMENT TREATIES 
'. , ' . ' I'"! !, : 

" I I .,' 

United States Trade Representative Charlene Barshefsky welcomed the Senate's approval yesterday 
often Bilateral Investment Treaties (BITs) that rere negotiated dJring tHe Clinton Administration. The 

,_treaties are with Bahrain, Jordan, Bolivia, El SaIvador, Honduras; Lithuania, Croatia, Uzbekistan, 
I . .' ' , ' 

Azerbaijan, and Mozrunbique. An amendment to a BIT witp. P~a:~~ also approved. , 

"These agreements serve the key U.S. objectivl ofbringing ~ese' co~tri~S into the world trading 
1 ' " ' 

system as compn!hensively as possible," said tmbassador Barsh~fsky. ' ';BITs are critical to our larger 
, efforts to promote trade and protect U.S. investment overseas. These treaties provide America's 

investors with the primary protections they nJd to do business abroad in a time ofexpanding 
opporturuties and changing markets, while thd also expand the web ofgood, sOlid investment regimes 
around the globe." , , ; .. . ' 

, , 

"These invest:qlent treaties are part ofthis Adniinistration;se;ffo~ to biuld stronger econoinic 
relationships in quite different, but equally imphrtant, areas ofthe:worl~. The Bahrain BIT is the first 
sighed with a Gulfnation. This BIT and the Jbrdan BIT are, part; of a.series ofsteps to strengthen and 
diversifY America's commercial relationship,th the Middl~ Easf. Th~se BITs w ill offer 
additional confidence in Bahrain and Jordan as,centers of business and 

trade in this region, reinforcing oJr shared com:mitinent to peace and 


. . I 

stability in this region." ; ! : 
I 

I 

. The Lithuania, Croatia, Uzbekistan, Azerbaijan treaties are decisive steps forward in building a· solid 
foundation for OlJr trade and investment relatiohs with econdrnies in tratlsition. The BITs will bolster' 
market-oriented refonn as these economies d~velopthe policies! needed to integrate into the world 
economy. They will provide basic protectionk needed by~vestbrs in atime ofgrowing commercial 
opportunities. 111e BITs with Bolivia, El Salv~dor, Hond~s, as.well,~ ~e amendment to the Panama 

: ~ I 

I: I, 
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,BIT, serve a similar purpose in the Western Hemisphere, where th~re isa significant amount of US. 
investment. I' I 
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The BIT with Mozambique is the fifth with a suo-Saharan ~can countty,and the first in ten years in 
Africa. This BIT supports United States efforts ito increase n.S. e;,(ports to Africa and provides 
reassUrance to businesses contemplating investmbnt in this reWon. 'Mo~bique has undertaken 
extenSive reforms despite serious obstacles. IncJasing investtrient will reinforce the benefits ofpeace, 
democracy and economic growth in sub-Saharab Africa. i ' ,; , 

Background ", , '\, 
A BIT provid~s the right to invest on terms no Iless fa'forable than those 
accorded domestic or third-countrY) investors!, in1most sectors. It also 
entitles investors to the free transfe!r of capital, p:rofit~and royalties, 
freedom from certain perform ance Irequirem~nts: thatd,istort trade and 
investment flows, accessto internaltional arbitra~ion, a'nd internationally 
recqgnized ~tandards for expropria~ion and c;ompensa:tion. The Treaty also 
obHgates govl~r:nments to afford transparency; in ,investment. ' 

.In an erawhere the international c~mpetitivenes~ on/so companies is 
dependent upon an effective worldwide pres~nc~ in each region, these BITs 
will play an important role in providing conf~dence toU.S. investors to 
make capital commitments. The b~nefits of ~hese agreements are not ' 
limited to U.S. investors. They raisle standards throughout the world for the 
treatment of foreign investment. Bly removi~g obstaCles to foreign 
,inv,estment andproviding fundameptal prote9tions, they enhanc~ the 
prospects for an increased flow of investme~~t arid greater prosperity to ' 
regions and countries which are capital-deprived. r':, , 
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The U.S.-Jordan Free Trade Agreement includes tile following: : 

" • ' ,E~nation ofvirtuany all ~ffsJindustrial gaLs ~d f~products within 10 years; 
, ", 1 '. ,t'" , 	 . 

'. Free trade in services, giving American servicesiproviders!:full access to services, 
, sectors of key importance, andproVl1 'ding excelleht opporttIriities in financial, education, 
audio-visual, courier services and 1other sectors',: ' ' .I . I : 

Modern intellectual property rightS commltmen~, which Will provide prospects for, ' 
technology-based industries, copYhght-based industries and phannaceutical companies; 

Ajoint commitment to promoting /a li~rnlized ~ ~nvrr:,:"'ent for ~ommen:e that 
should encourage investment inn~w technologies, and avoid imposing customs duties 
on electronic transmissions, impo~ing unilecesS<l.ry bamets to market access for 

, 	 I I • , 

digitlzed products, ,and impeding the ability to deliver Services through electronic means; , 
, 'I' i,: : , . . 	 I ' ; ;, '. '. 

" . 	 Provisions on environmental principles - sustainable development, maintaining high-. 
levels ofprotection and improvinglenvironmentallavJs, not relaxing environmental laws 
to encourage trade, and ensuring ~ffective enforCement ofdomestic environmental laws 
- as well as provisions on technidal cooperation on the environment; increased market 
access for environmental goods, tbchnologies, ahd ~rvic~s; and environmental 
exceptions; ; 

, : 

Prm~sions on labor that ensure full enforcement'ofnatioruillaws and affrrm the existing 
, I 

commitment ofboth sides to the ILO's core labor standaIds; 

Additional commitments by both lountries to ~e~ o~~arency and 
appropriate public participation in the operation; of ilie agreement and maximal use of 
transparency in dispute settlement pIll,cedures '-0th the other, and to encourage such 
transparency in dispute settlement proceedings in th¢ WofIdiTrade Organ.ization. 

, I' 

, I . 

Background: 
!, . 

The agreement offei'J) the' prospect ofrapid growth in a relatively sr$n trade relationship. Two-~ay 
trade between Jordan and the United states totaldd $287 millioh in '1999; $276 million in U.s. exports 
to Jordan and $11 million in U.S. imports from J6rdan. An analysis ,by the:U.S. International Trade 
Commission suggests the potential for growth under the new aix'eerrient, showing that ifanFT A had 
been in effect in 1998, U.S. exports ofcereals (ollier than wheat) could have increased by 14 percent, ' 

r i 	 : ,~ 

I

I; ,
;. : 

: ' 

i: 

http:unilecesS<l.ry


I , 

electric:machinery exports doubled, and exports ou machinery aJd transport ~uipment grown by
I' 
' 

,
approximately 39 percent. 

The agreement builds on other U.S. initiatives in the region, designed toen~ourage economic 
development and regional integration. These inclJde the 1985l!J.S.-Israel Fr~ Trade Agreement and 
its extension to areas administered by thePalestini~ Authority in 1996; and the 1996 Qualifying 
Industrial Zone (QlZ) ,program. i 

, 

The Qualifying Indus,trial Zones' are areas under joint Israeli-Jordanian customs control whose exports 
are eligible for duty-free treatment in the United Stktes. The QrZ program, was initiated by President' 
Clinton:in 1996. The United States has also signdd Trade and Investment Ftamework Agreements 
(TIFAs) with Turkey (2000), Egypt (1999), Jorrufu (1999), anq Mo~occo (1985); and encouraged 
memtJership in the World Trade Organization for dations in the region. facilitating the recent entries of 
Jordan and Oman. ' I ~'" 

I 

Building on these achievements, President Clinton,and the King 6f Jordan agreed to begin formal 
negotiations of a Fret~ Trade Agreement on June 8) The commitment recognizes both Jordan's strong 

·support of the peace process, and King Abdullah'J remarkable drive;for economic reform. The 
King's~mmitment to a market economy and priv~tizatioIl; -his learurrship in encouraging Jordan's--­

, I' ' ' 
accession to the WTO in April 2000, and Jordan'~ strong reco~d on'respect for core labor standards 
and enVironmental protection in the context of trade are key factors b¢hind the Administration's 

•• ' I ' , i ' 
deciSion. ' ' 
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THE U.S. - JORDAN FREE TRADE AGREEMENT 
FACT SHEET 

: '. i' l 

The U.S.-Jordan Free Trade Agreement (FTA), signed on.October 24, 2()00; will eliminate duties and 
commercial barriers to bilateral trade in goods andlservices ori~ating in ~eUnited States and Jordan. 
The FTA also includes, for the first time ever in the text ofa trape agreement, separate sets of . 
substantive provisions addressing trade and the entironment, trade and labor, and electronic 
commerce. Other provisions address intellectual ptoperty rights iprOtbctiori, balance of payments, rules 
oforigin, safeguards and procedural matters such is consultations an~ dispute settlement. Because the 
United States already has a Bilateral Investment T~eaty with Jo~dan, Ithe FTA does not include an 
investment chapter. . . 

The Free Trade Agn!ement has seven rnajor sections: i. I ; ~. .. 

TarilfEHminafi\>n: The FTA will eliminate ~ on virtually 1~e~ the two countries within 
10 years. The tariff reductions are in four stages: Current tariffs of less thall5.percent will be phased out 
in· two years; those that are now between and 5 and 10 percent kll &e e1irninated in four years, those 
between 10 and 20 percent will be gone in five ydars, and those that' are now more than 20 percent will 
be. elirriinated in 10 years. : .. 

, 1I I: I 

-Ser~ices: Jordan already enjoys near complete access to the N.S. ~ervi~es market. The FTA will 
open the Johianian services ~ket to U.S. compkes. SpeCific: liberalization has been achieved in -~ 
many key sectors,including energy distnbution, cdnvention services'iprintirig and publishing, courier 
services, audiovisual, education, environmental, !ikncial, health services, tourism, and transport 

\ r I I I 

services. ; . . 
I. 

Intellectual propelty rights: These provisions ipcorporate the mOist uP7t9~date international 
standards for copyright protection. Among other things, Jordan ,has Undertaken to ratify and implement 

. . I. I • • . . 

the World Intellectual Property Organi,zation's (WIPO) Copyright Treaty and WIPO Performances 
and ~hono~ Treaty wi~ two years. Thesejtwo tre~ties, ~ome~es referred t~ as ~e."Intemet 
TreatJ.es," establish several cntical elements for the protectJ.on ofcopynghted works ill a digttal network 
environment, including creators' exciusive right td make their creati~e wo~available online. 

Electronic commerce: For the first time in a frel trade agree~ent,:Jor~ and the U.S. have each 
committed to proil1()ting a liberalized trade envirofunent for ele~tronic cOmmerce that should encoUrage 
investment in newb;!chnolooies and stimulate the innovative uses ofnetworks to deliver products and . 

0" . I I I : 

services. Both cOUIltries agreed to seek to avoid imposing customs duties on electronic transmissions, 
imposing.unnece~sary barriers to market access f6r digitized products, and:unpeding the ability to 
deliver services thrciugh electronic means. i . 

. ' '. /' 

Labor provisions: For the first time in a U.S. trade agreement, rather than in a side agreement, the 
Jor~ FTA includt!s in the body ofthe agreemerlt key provisiqns tliat recorlfrrm that free trade and the 
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protection of the rights ofworkers can go hand in hand These provisions reaffum'the parties' support 
for the core labor standards adopted in the 1998 hltemational Labor Organization's Declaration on , 
Fundamental Principles and Rights at Work. The Jountries also feaffumed their beliefthat is 
inapPrQpriate to low(:r standards to encourage tradb, and agreed in principle to strive to improve their 
labor standards~ Each side agreed to enforce its ofn existing lapor l~ws and to settle disagreements on 
enforcement of these laws through a dispute settlerent process.: 

. 	 i! . I . 

Environmental provisions: Again, for the first tiine in the body ofafree trade agreement, the Jordan 
, I I ' 

.	FTA includes a separate set of substantive provisions on trade and tlle env,ironment. Specifically, each 
countrY agreed to avoid relaxing environmentalla~s toencoura~e trade.Th~ United States and Jordan· 
affinned their belief in the principle ofsustainable development, and agreed to strive to maintain high 
levels ofenvironmental protection and to improve fueir enviro~ental iaw~; Each side also agreed to a ' 
provision on effective! enforcement of its environmental laws, an~ to settle :disagreements on· . 
enforcement ofthese laws through a dispute settlement process. : Both coriritries are conducting 

. I I 

environmental reviews, which were extremely useful in developirig some of the provisions of the 
I , 

agreement. 	
, , , ' 

The United States and Jordan also agreed on an environmental doop~rai:ioninitiative, which establishes 
a U.S.-lordanian JOUtt Forum on Environmental T~chnical Cooperation for ongoing discussion of 
environmental priorities, and id.entifies environmenfa!'quality and, enforcem~nt as areas ofFtial focus. 

-The environmental elements of the FTA package also include lar;tgua$e on transparency and public 
input, and on environmental exceptions. Finally, thf FTA includ~ a "~Win" initiative -an initiative 
that is good for both business and the environment by eliminating tariffs on a number ofenvironmental 
goods and rechnologies and bbemlizing Jordanian ~oos on,certain enviI»runen1al services. 

Consultation and dispute settlement: The Uni~d States envisionS mo~t questions on the 
interpretation ofthe agreement or compliance with Ithe agreement be~g settled by either infonnal or 
formalgovemment-to..govemment contacts. The FTA provides for 4ispu~e settlement panels to issue 
legal interpretations ofthe FTA, but only ifthe co~tries have ~t cohsuIttfd and failed to resolve the 
dispute. The process includes strong provisions orl transparency~ As in the Israel FTA, the report of 
such disp~te settlen:t:nt pane!s is non-binding, andl ~e affected countfY is ~~thO~ to take appro~riate 
measures If the partIes are still unable to resolve a dispute once ~ pan~l haS Issued Its recommendatIons. 

! 

Background: 

Jordan's Trade ProfIle: Jordan became a member of the World Trade Organization in April 2000. 
hi 1999, U.S. exports to Jordan wer~ $276 millioh. Top U.S. exports to J~rdan in 1999 were wheat 
($26 ~on), airc~t parts ($25 million)~ ~ce (~14\milli~n) and ~om ($lOmillion~. !ordanian exp,orts 
to the Uruted States In 1999 were $11 rrullion, Jewelry WIth prec~ous metals ($4 million), and mens and, 
boys' suits ($1 million). ' 
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Barshefsky Announces Two New Qualifying Industrial Zones in Jordan 
,I; , 

. . ," ','," " 
• . !'I 

Just prior to the signing of the U.S.·Jordanian ~r~e Trade A~rrient, Uh1ted States Trade 
, Representative Charlene Barshefsky today designated two ad9itional Jordanian-Israeli "Qualifying, 
lnduStrial Zones" (QIZs), from which goods cart enter the United States duty free. Today's newly. 

'. I . I " . ' 

designated QIZs, Aqaba Industrial Estate and ~ordan Cyberc::ity Co., have been developed to at1:J.'<ict 
producers of inforination technology, telecommbnications eqUipment anc,l. software. The QIZ program 
was established in. 1996 to stimulate economic booperation betw~en peace partners in the Middle' East. 

"The QIZ program has proven to be a vital colponent of ec~no'n1c growth for Jordan and Israel, as 
, I,,'

well as a stimulus to economic cooperation between Jordan and Israel,~' said Ambassador Barshefsky. 
"Two.years ago, the firs.t QIZ, located in lrbi~,IJor~, employed: abo~~.1;800 people, at eight .' 
factones. Today .he Irbld zone has outgrown Its onginal boundaries to mclude more than 50 factones; 
including some with a direct American stake, and employs more than ~,OOO men and women. QIZs are 
the largest source ofemployment growth in Jorb." ;,;! ~ " 

"Economic cooperation oftlris kind will help lve the coun~ ih the:Middle East forward toward a 
future ofeconomic integration and shared benefit," BarshefskY continued. 

She:said the request for additional zones demoLtrates the su~ces~ of~~ QIZ formula, by which goods 
produced in the QIZs enter the United States d6ty free ifpro~uced with bOth Jordanian, and Israeli 
content. The zones are under joint JOrdanian.I~raeli customS conrrol. Since 199~, many of Jordan's 

, most competitive exports have been produced in the QIZs and h3.ve eq.t~ted the U.S. duty free. 

, Including the two new ones announced today, ~ere will be Jto~ of se~en Jordanian-Israeli QIZs.
I "',

The new Jordan CyberCity QIZ is'located inSide the Jordan University ofScience and Technology and 
, , I : I , 
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will focus on information technology and software developm~nt. 1)le new Aqaba QIZ is part of a larger 
Jordanian Govemment project to develop the Irilde and port rrnstructUi-e of the Aqaba Special 
Economic Zone. : 

, ,Background; 
I " 

I ,
',' " ,. : '! ',,' 

TheUnited States proposed the concepts ofQIZs in President Clinton's Proclamation No. 6955 of 
Nciv~mber,l996. That proclamation extends du~ free status to "products pfthe West Bank, Gaza and 
QualifYing Industrial Zones". !he ~IZ represeryts an unprec~dentbd opportunity to gain duty-free ' 
access to the U.S. market and IS avrulable only to Jordan andlEgypt. Only Jordan has chosen to take 
advantage of the program. ! I 

In o;der for QIZ products to gain duty free entry into the U.S:., certain req~ements set by U.S. law 
must be m~t. U.S. law requires that the article be a product that has b~en'grown, produced or 
manufactured in the zone, and that at least 35 pJrcent ofthe vruue of a product must consist ofmaterials 

I , .', ' 
pr04uced in the'QIZ. Content from Israel, the WestBank or:~ can~ also be included in the 35 
percent figure. ' ,I 
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