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ANNUAL SUBMISSION BY THE GOVERNMENT OF ’I‘HE UNITED STATES TO
THE GOVERNMENT OF JAPAN UNDER THE U.S.-JAPAN ENHANCED INITIATIVE
; f ON. DEREGULATION AND COMPETITION POLICY

|
J October 12,2000 |
i
The Govémment ofthe United States remains deeply committed to the Ibehef that the U.S.-JapanEnhanced
Initiative on Deregulation and Competition Policy represents the most important bilateral vehicle by which
to address structural and regulatory barriers impeding access to Japanese markets for U.S. goods and
services while simultzaneously helpmg to retumn Japan to sustainable economic growth. The United States
therefore welcomes Japan’s decision to implement another three~year deregulatlon program and its stated
desire to make the Enhanced Initiative “more rmeaningful.” With this mrmnd, this year’s recommmendations
place an even greater focus on essential deregulatory steps the Umted States Government believes Japan
should undertake to restructure its economy in ways that will address consumer interests and create a more

competitive business environment. ||

The United States Government also welcomes Japan’s recent deteimi‘nation to accomplish an information-
technology revolution within five years.. To coincide with this laudable goal, the telecommunications
component of this submission has been expanded to include mfor{manon-technology Reflecting the
crosscutting nature of this sector, IT-related policy recommendations appear throughout the submission,

mcludmg in energy and in housing. y

In June 1997 the Govemments of the United States and Japan recogmzed the importance of continued
bilateral focus on deregulation when they established this initiative, which identifies key sectors and
structuralareas for particular attention by the two Governments. The United States welcomes the progress
achieved thus far under the Enhanced Initiative, set out in the First, Second and Third Joint Status Reports
issued by the leaders of the two countries in June 1998, May 1999 and July 2000, respectively. The
United States Government anticipates full implementation of the agreed measures contained in these

reports !

!

- ) ‘ | . L
The Umted States Government is pleased to present to the Japanese Government this submission on
deregulation and competitionpolicy. In addition to containing numerous specific, concrete proposals in all

- the sectors covered under the Enhanced Initiative, this submission also calls for significant structural reform

in Japan This document and the results of numerous bilateral workmg group meetings to be held in the
commg months will form the basis for a Fourth Joint Status Report | to be 1ssued in the spring of 2001.
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TELECOMMUNICATIONS & INFORMATION TECHNOLOGY

| |

Echoing views long advocated by the United States, consensus is de»j'eloping:in Japan that creation of a
vibrant information technology sector requires a fundamental re-orientation of both the business
enwronment and business-government relations. Otherwise, the emergence of a “networked economy”
inlJ. apan wﬂl remain hostage to the collusive, inefficient structures and practlces of Japan s “old economy."

Japan's djfﬁculty in stimulating investment and growth in information technology has its roots in
telecommumcatlons practices and policies but extends to other elements ofthe sector as well -- the Internet,
electronic commerce, computer services, and software which form the networked economy.

fi
. §

I

- Japan's _response to this challenge has been to propose.a range of policy initiatives, many of which have

merit, suchas eliminating barriers to electronic commerce. Traditional government responses to low growth
(i.e. promotion of specific companies and technologies), however, risk introducing distortions into the

market that prevent true innovation and market-oriented responses, and continue to hobble the sector.
| |
? |
The United States’ experience is that the govemment’s mostimportant role is ensuring that competitionand
the innovation that drives it are free to flourish. This has been achieve('i by opening the telecommunications
market to competition among companies, clearing away outdated rules incompatible with a competitive
environment and ensuring that participants with market power, particularly inthe telecommunications sector,

are subject to adequate discipline to prevent them from thwarting competition.
; .

TELECOMMUNICATIONS j
|
I :independerut Regulator {’

: | ,
The current structure of the Ministry of Posts and Telecommunications (MPT) impairs its ability
 to function as a regulator in an impartial and independent mlanner This is particularly evident in:

*(a) political influence on the regulatory function, which tends to favor NTT; (b) MPT's dual roles
f m industrial promotion and regulation, which often conﬂict -- particularly where individual
. .companies are identified as vehicles for MPT's industrial policy goals; and (c) the government's
“interests as a substantial shareholder in NTT. The influence of these pressures on regulation is
ewdent in policies to promote Internet services in Japan. In this case, the Ministry has endorsed
pohcles suchas flat-rate access and fiber-to-the-home, demgned to expand Internet usage but has

"' not ensured that sufficient competitive safeguards are in place to prevent NTT from using these
pohcles to monopolize the sector. , || :

' The imminent restructuring of MPT provides a timely opporcumtyto nnplement institutionalchanges
' in JFY2000 which strengthen regulatory independence through measures that:
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Shield the regulatory function from political influence through stronger structural safeguards
relating to personnel, accountability, and regulatory mandate, including the full separation
of the regulatory function from other Ministerial functlons as in other OECD countries;

Ensurz that the regulatory function is completely sepe’uate from any industrial promonon
where funding of new technologies and/or services is involved (A Ministry that both
regulates and promotes industry faces inevitable conﬂlcts of interest that undermine its
ability to act in an impartial manner, since promotxonal activities often benefit one market
participant or groups of participants over others );

Eliminate potential conflicts of interest between the ggvemment's role as shareholder and
regulator of a dominant carrier by fully divesting govermnent ownership in N’IT as
expeditiously as possible; § :
Require greater transparency and accountability in declision making (Lack of transparency
obscures and thereby permits instances in which ithe policy rationale for regulatory
decisions may be distorted by political influence and industrial policy goals. Greater
transparency involves basing regulatory actions on open proceedings rather than closed
§tudy'- groups. Currently, MPT-appointed advisors prf)duce recommendations under non-
transparent MPT guidance. The legal status of these recommendations is unclear and the
recoramendations are subject to minimal notice and cdmment, whichrestricts fullinput from
all interested participants.); and |

l
Prohibit institutional promotion and facilitation of. amakudarz, ‘which raise serious conflicts
of interest. \

|

;!I)ominant Carrier Regulation and Competition Safeguards E ‘

'An independent regulator needs a strong mandate based on dominart carrier ("asymmetric")
.regulation to operate effectively. The United States Govérmnent suggests that the Japanese
‘Government prepare in JFY2000 draft legislation to estabhsh a regulatory framework with the
' promotion of competition for the benefit of consumers as the pnmaryobjecnve and the fundamental

A.

'B.

, criterion guicling all regulatory action. Specifically, new telecommunications legislation should:

|
] i
Set out a clear, pro-competitive mission for an independent regulatory function;
. i '
Implement dominant carrier regulation, which involves:
j

1. Identifying markets and market segments w;here carriers are dominant;
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Exercising more effective oversight over doniinant carriers by requiring approval
after thorough examination of rates, terms Eand conditions for any retail and
wholesale service offerings where the supplier is a dominant carrier. Such
oversight should give the regulator filll authority to set rates (as opposed to current

practice of “inviting” NTT to file a tariff whlch the regulator cannot unilaterally
alter) and include: ' |

a. Requirements to conduct imputation tests on any essential service offering
subject to competition to ensure absence of anti-competitive cross-
subsidization, ;

b. Prohibition on broad-based "trial” s servxces (e g., discount plans) that

-permit NTT torapidly develop and deploy services in competitive markets
without adequate competitive safeguards;
|

C. Prohlbmon on joint marketing and bundhng of services by NTT East and.
West and other NTT entities; l !

d.  Authority to mandate access by compe‘ators fo the fu]l range of dominant
carrier physical facilities; |
e. Prohibition on NTT regional 6p§ratqrs entering new markets (e.g. long-
distance) untilthey have demonstrated, based on objective measurements,
that local markets have been fully ogened to competition;
l
f Introductionofstrengthened measures to ensure that the restructured NTT
entities do not engage in anti-competitive cross-subsidization or impose
inefficiency-related costs on competing carriers. Specifically, by the end
“of JFY2000, the Japanese Governmient should:

(1) Requirethe NTT Holding Company, NTT East, NTT West, NTT
C ommunications Coxporation, 'NTT Facilities, and NTT
Commware to publish separate financial reports that meet
Generally Accepted Accour;lting Practices (GAAP); and

2) Require that any NTT reporfts to MPT on successor companies’
interactions ~ (including financial, R&D, personnel and other
interactions), as called for by MPT in its April 1999 response to
NTT’s restructuring plan, b(;": made public.



IT1I.  Interconnection
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g To support the exercise of more }effective oversight, the Japanese

Government should strengthen enforcement activities by ensuring that the

regulatory agency has the goal of investigating anti-competitive conductas

well as the resources and authority to do so, Jincluding to audit accounts

and property records of dominant c:‘arriers, levy fines, suspend service
offerings, and obtain full and timely access to information.

Freeing new entrants from regulatory burdens (and regulatory resources to focus

on dominant carriers). Specifically, a new Iaw or regulatlon should eliminate for
new entrants the requirement to file: !

i
i

a. business plans and changes mbusihcs‘ls plans or plans for services offered,
|

i

b. cost justification for service offerings;
5 N

C. technical details of network and charflges thereto;

d. consignment agreements (e.g. for le%sed circuits, IRU's, etc.); and
! .

e. interconnection agreements betweeng compétihg carriers.

1

In order to create an environment which promotes the development of and access to
diverse Internet services, MPT should direct the NTT regional companies to modify the

structure of their discount and flat-rate services to ensure that they are not anti-competitive

by: ..

1.

l
- :
Requiring the NTT regional companies to apply ‘discounted prices for local
discount services (e.g., Telehodai, Time Phis and flat-rate Internet) to calls that
terminate on its competitors” local networks; and

Requiring NTT to provide capacity-based (ﬂfat-rate) interconnectionarrangements
with competing networks for Internet access at the ZC level. This should permit
Internet providers hosted by competitive carriers to offer their subscribers who are
NTT customers flat-rate access plans that can compete withNTT's OCN service
and ISP's hosted by NTT. B
|
i

I

In CY2000, the Japanese Government should put in place amended ordinances on
interconnection that implement rate reductions ina mfanner consistent with decisions stated

in the Third Joint Status Report which ensure that:

4
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NTT eliminate the interconnection surcharge applied to calls originating or
terminating on ISDN lines;

Accelerate the rate of reduction in interconnection fees should traffic increase at
a rate greater than that projected by NTT Ea;st and West ;

Develop capacity-based interconnection ratefs as an altermative to metered rates
in its review of the LRIC Model; .
! : H
Within CY2000, require the NTT regional companies to provide interconnection
within six months ofapplication, without assessing “premium charges,” unless there
is a need for major network modification (and to requlre itemized charges for
modification, subject to independent rev1ew)
I
Develop in JF'Y 2000 interconnection conditibns appﬁcable to NTT DoCoMo as
a “designated carrier” for setting termmatlon rates onto DoComo’s network. .

Require NTT DoCoMo to: |

a. Publish its interconnection tariffs, incg'luding rates, terms and conditions;
b. Disclose its computation methodolo:gy for interconnection rates;

C. Provide interconnection within six mi;onths .of application; and

d. Ensure competing carriers the right tio set retail rates for their subscribers

for calls terminating on DoCoMo’s network.

!

Establish regulations that require NTT regional coxﬁpanies to expand the list of
functions considered basic in their tariffs to irflclude all services currently available
to NTT customers. For services where NIT can prove that a *“value added”
charge is valid, NTT should be obligated to provide such services to competing

carriers at wholesale rates.

I
|
.IV.  Rights of Way and Access to Incumbent Facilities }

~ During CY2000, Japan should develop unified regujlations to be implemented throughout
the Japanese Government in JFY2000 that will rcqujre NTT to provide transparent, non-
discriminatory, timely and cost-based access to all poles, ducts, conduits, inside wiring and
rights of way it owns or controls. Such regulations slhould:

i
i
H
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Require NTT to make available on a timely bims all necessary information about
facilities it controls and allow other carriers to' inspect these facilities;

| | »
Ensure that rates, terms and conditions for access, usé and construction are just,
reasonable and non-discriminatory. MPT fshould require disclosure of how
charges are calculated in order to ensure contracts are fair;

| .
Establish clear rules for costs and burden-sharmg assocmted with surveys and
facility modifications; 1

Require surveys, construction and msta]latim;l be made on a non-discriminatory
basis within a spectfied time frame; %
Permit competitive carriers to install and mm'ntam their own facilities located on
NTT property (including fiber in NTT ducts and conduits); and

. ! Co
Maintain an expeditious and unbiased compléint settlement procedure.

|
Applicationof such rules to electricity companies, utilities, railroads and highway operators .

’ should also be considered. 1
‘ i ,‘
C As priority measures, by the end of CY2000, the Japlanese Government should:
1. Extend the interconnection obligations that l\f/IPT haé placed on certain parts of
3 NTT’s networks (e.g. up to the manhole closest to the switch) to other bottleneck
facilities, including conduits and ducts hnkmg| ﬁbef 100ps and customer premises;
o |
' 2. Eliminate the “30-centimeter” rule that proh1b1ts efﬁc1ent use of utility poles for
: competitive carriers' cables; |
i : '

3. Eliminate the Ministry of Construction’s winter/spring road digging moratorium;
f ) ‘ . .
4. Eliminate mandatory 5-7 year intervals between digging of certain roads;
z S. Explicitly permit trenching of cables, as opp:osed to installation of conduits and
3 tunnels; and » i

6. Establish common guidelines to be fo]]owed: by each and every road authority in
. granting carriers permission to dig roads to install their facilities.
, t
kesale/U nbundling , |



A In JFY2000, MPT should eliminate all restrictions on: cam'ers; ability to combine owned
and leased facilities in building their networks, ensuring that all carriers have the choice to
build, buy or lease facilities in any combination necessa;ry to facilitate their business without
‘having to pay for any parts of the network they do not need. Speciﬁcally, MPT should:
|

1. Permit Type I and Type II to lease IRU's, mcludmg wavelength—based IRU’s, for
| any period of time; ‘ :
2. Require NTT to provide wholesale products jfor all service products in which it is
- dominant (leased lines, directory assistance, e;tc); and

. . | .
3. Require NTT to provide access, priced at LRIC, to unbundled elements of:
|
a. Local loops, including: |

1

N nH high-capacity lines; !
' 1
2) sub-loops; :

o (3)  dark and lit fiber, including fiber-to-the-home; and -
: |
(4)  inside wiring owned by a designated carrier.
‘ |
b. Inter-office transmission facilities, or‘transport including dark fiber;

c. Enhanced extended link (EEL), mcludmg a combination of an unbundled -
loop, multiplexing/concentrating equilpmcnt, and dedicated transport;

d. thiﬁment to connect loop equipm:ent and in-house wiring, including
remote terminals and passive optical network devices (PONs); and

R |
h e. Individual wavelengths, where NTT has WDM equipment, in market
' segments where NTT is dominant. |
) J
'Co-Location !
¥ |

. To promote the expansion of services suchas DSL, competin‘g carriefs should be allowed to place
equipment alongside NTT equipment in NTT buildings or as close to the MDF as possible for the

-most efficient construction of their network. MPT should ensure that NTT: '

. | ,

|

i

|
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VIL Spéctrum Management

VIIL

INFORMA TION -TECHNOLOGY :

Other Issues - ‘ : (

choose.

.
'

!

: .
N |

!

!
|
A Charges competing carriers the same rate it charges 3;1 NTT group company by making
' public rates, terms and conditions that NTT group cor;npanies enjoy;
B. Fully discloses in a timely manner information concéhﬁing the availability of space in the
: local NTT building; | |
: : i
C. Justifies the basis for charges; [

. S . b
D. Undertakes construction within a set period from the date of application;
E. Allows other carriers to carry out maintenance of their own facilities; and

F. Ensures that carriers have access to operation support systems (order, supply,
maintenance, recovery, billing and access).

|
|
|

The J apanese Govermnment should introduce transparency intcf; its spectrum management policies,
mcludmg procedures for allocation and assignment of spectrurn, and, where appropriate, should
use spectrum auctions. As a first step, the MPT should pubhsh details of current procedures and
propose further steps to increase the transparency of the process

Dialing parity: MPT should ensure that NTT fully implements i 1ts obligation to provide dialing parity
in any and all locations requested by competitive carriers on a txmely, reasonable basis. ‘

M_nmmm MPT should ensure that NTT fully nnplemcnts number portability so any and
all customers are able to retain their telephone numbers when they change operators if they so

i

IQA_I,S MPT, with MITI, should contribute mJFY 2000 to de‘iavelopin'g further analysis of how the

state of competitionand regulatory response (or lack thereof) in the Asia Pacific region contribute
to high Internet costs, based on domestic inputs such as leased lines, backhaul costs, and choice

of local telecommunications service providers. - !
o !
. , !

i

In July 2000, the United States Government and the Japanese Gov@amment‘agreed under the Okinawa
Charter ‘on Global Information Society on Key principles to foster the development of the information-
technology sector. The United States is pleased that Japan intends to revise its laws for the digital age to

|

|
|
}
|
i
|
I
i



further facilitate e-business (including e-commerce and e-govermneﬁt) Given the rate of innovation,
choices of technology and how they can be applied in these areas are generally best left to the private
sector. Where the Internet is concerned, government should deal narrowly with specific problems, while
creating an environment where private-sector initiatives can flourish and transactions can take ‘place
securely Following are some specific areas where the government 'can contribute to a more effective
enmonment in JFY 2000. In many cases, these reflect prm01ples in the Okmawa Charter.

IX.

XII. ' Electronic Government Procurement

Promoting Trade in Digital Products ' ;
x !
To promote trade in digital products (for example software, games and music) the United States
and Japan should endorse unfettered market access for digital products transmitted electronically
between Japanand the United States (excepting illegal content) and agree to cooperate in ensuring

spch access in third markets. i

i

. |
Carrier Liability
: | o !
The Japanese Government should expand coverage of the common carrier provision under Japan’s

Telecommunications Business Law to include general Type II and special Type II carriers.
¥ i
|

, |
Robust intellectual property protection is essential to the grow’th of electromc commerce. To this
end, the Japanese Government should:

fntellectuai ]Property

t |
A Clarify that the Japanese copyright law prOhlbltS unauthonzed ‘temporary copies” as per
3 the WIPO Copynght Treaty;. i

B. Amend the copyright law to clarify that the personal use exception does not apply in the
digital environment, since it is inconsistent with penmssxble limitations and exceptions on
rights under the Berne Convention, Article 9(2); the [TRIPS Agreement Article 13; and
the WIPO Copyright Treaty, Article 10, j

; , | .

'C. Amend the Copyright Law to provide for statutory damages; and

. i :

D. Ensure, consistent with the WTO TRIPS agreement, that business method patents,
particularly relating to the Internet, are protected in Japan: :

{
I

i
P

: |
i
1

' To further promote e-cornmerce and e-government, the J apanese Gevemment should:



. Security , @

XIV. E-Commerce ‘Legal Framework

A Ensure that information on govemnment procurement tenders is available via the Internet
' and that bids for contracts are accepted electronically and, to the extent possible, make
this information available in English in order to maximize the number of potential bidders
and thus provide a larger pool of more competitive bids; and
! B
B. Eliminate paper-based requirements for honducting transactions on-line.

' |
Japan should adopt and implement the principles in the 1992|OECD Guidelines for the Security
of Information Systems regarding user choice, intermational standards, and industry-led, market-

driven development of encryption products and services. { z

In preparing its legal framework for global electronic commer:ce, Japan should revise any media-
specific laws and evidentiary rules in a manner that is technollogy-neutxal and consistent with the
1996 UNCITRAL Model Law on Electronic Commerce. InI this regard, Japan should:

A Revise existing laws and regulations that constrain the growth of e-commerce such as

‘ requirements for face-to-face transactions, requirements for paper-based documentation,
and physical location; and Lo

' |

B. Implement its digital signature law in a manner that is flexible and market-based, and also

X clearly respects the rights of partiesto choose the method for authenticating their electronic

: transaction. ’ | ' o

. !
s 5 |
XV. Privacy Issues |

A Japan is currently drafting a law to protect personafl information.’ In this process, the
Japanese Government should strike the careful balance between protecting consumers and
the free flow of data for the private sector that is needed for ‘e-commerce to flourish, as
was agreed in the Okinawa Charter. -

i

i

B Japarl'é Outline for Basic Legislation for Personal Dafta Protection (or the Draft Qutline of
' the Privacy Bill) appears to take a more regulatory approach to privacy protection and
represents a clear departure from the Japanese Govemment’s existing approach to
privacy. The United States recommends that Japan:| '

A |
1. Continue to support a self-regulatory privacy framework with the goalof making

o . it more effective rather than moving toward a more regulatory approach;

10
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2. Since domestic privacy laws can have an imbact on global e-commerce, Japan
should consult closely with the United States aﬁd othericountries to ensure that the
final law is not unduly restrictive so as to st1ﬂe e-commerce or create market

barriers; and 1

H

- 3. Allow consumers rather than the govemment to choose how to manage their
: ‘ - digital identity and to protect their personal mfl‘onnauon online.

Rulemaking Process : ;
i [
To ensure that all interested parties have timely, fair and n'on-discriminatory opportunities to
participate in the development of regulations affecting the mfonnanon-technology sector, the

Japanese Government should: i

!

i
A Continue to utilize the Public Comment Procedure for implementing regulations;
. : | ,

B. Provide at least a 30-day comment period, and to the maxnnum extent possible, a 60-day

K comment period; i
' |

C.  Makeall of the comments available to the public; and -

X s

D. Provide an opportunity and sufficient time for the pubhc to submit reply comments; and
respond to the public comments in the final regulatlons

1

i

\

I

|

| |
|
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; MEDICAL DEVICES AND PHARMACEUTICALS

A l
Japan’s medical devices and pharmaceuticals market is the second largest in the world. Nevertheless,
American manufacturers, which are global leaders in these sectors, continue to face regulatory barriers that
impede their efforts to introduce new products in Japan. The wider avallabxhtyof innovative medical devices
and pharmaceuticals that offer improved and more cost-effective treatments to patients are crucial to
Japan’s objective of achieving better healthcare while containing overall healthcare costs. In the first three
years of the Enhanced Initiative on Deregulation and Competition Pohcy, the United States and Japanese
Govemments have made important progress, such as shortening the new drug approval period to12
months, increasing the use of foreign clinical data for approving medical devices and pharmaceuticals, and
providing provisional prices for certain new medical devices. There s, however, substantial room for more
progress under the Enhanced Initiative, particularly given that Japan will soon be embarkmg ona sweeping
reform of its healthcare system !

i
The Goyjemment of the United States welcomes continued discussiorfls on the steps the Government of
Japan has taken to implement previous commitments under the Enhanced Initiative. The United States

Government also welcomes this opportunity to make new proposals { for further market-opening progress

in these unportant sectors and recommends that the Japanese Governlment

L Recognition of Innovation : _ '
A. Promote the Availability of Innovative P hggmcguncalg( As stated n the Third Joint Status

Repoxt the Japanese Government will continue to discuss reform of the pharmaceutical
pricing system with interested parties, including the Umted States Government and industry.
Discussions will also consider the benefits and shortc?mmgs of the current systemas well
as altematives with the goal of promoting and rewardmg innovation to increase the
availability of innovative pharmaceuticals. !

B. Erm&tﬂhc.&mlabﬂﬂnﬂmmﬂmh&dmlﬁxm ‘While taking into serious

~ consideration the views of industry through active dlalogue .develop and implement a
transparent and predictable system to expedite and i mcnease the availability of innovative
medical devices (C2 products). This system would include, for example, provisional
pricing, reimbursement calculation, and the timing of Iﬁnal reimbursement listing,

‘ l
IL Approval Process

i

I l

A. Speed the Approval of Innovative Medical Devices. ;Improve the consistency and speed

¥ of the approval process for medical devices by: . | |

" |
I. Clarifying categories for device applications;

12



1.

IV.

i

Acceptance of Foreign Clinical Data’

A

‘ 1
_Transparency |
' |
|

1

i
|
|

H

2. Ensuring the consistency of, and adherence to (during the review of applications),
advice provided in prior consultations by reviewers; and
| I
3. Providing opportunities for applicants to discuss their medical device applications
with senior Ministry of Health and Welfare (MHW) officials.
i C

i .
Speed the Approval of Innovative Pharmaceuticals.| The United States Government
welcomes MHW?’s decision to shorten the review Ume for new drug applications (NDAs)
to 12-months. From submissionto approval, contmumg efforts should be made to realize
total approval times of 12 months. i
1. To enhance understanding of the new NDA: 12-month review process, MHW

should issue a Notification (tsuchi) outlining the steps of the process from

submxssmn to approval. I

|
i
i

Limiting Bridging Studies. Continue to accept foreign %:1inical data as the primary evidence
of clinical safety and efficacy, and affirm that bridging studies would only be required where

necessary to extrapolate that data to the Asian population. Also take steps to prevent
excessive duplication of clinical trials which can delay availability of new therapies and
unnecessarily waste drug development resources by: ;

1. Affirming that as noted in Appendix C of th:e ICH Guidelines, the three most
relevant racial groups are Asian, Black, and Caucasian;

2. Taking steps to enhance the transparency and con31stency of determining when
bridging studies are required; and l;

3. Making it unnecessary to conduct an additional bridging study for an additional
indication when data to establish extrapo]ation to corifirm comparability exists to
support the initial indication of a molecule. :

1

E_’; viding Adequate Access to Pncmg Organizations. Ensure adequate access is provided

for applicants to present views and discuss relevant matters before the Drug Pricing

|
13 i)
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Orgamzatxonand the Special Organizationfor Insurance-covered Medxcal Materials, which

will be established in October 2000.
I

i

Nutritional Supplements |

: i
A.  Promoting M Liberalization. Continue to institutionalize and implement the measures
f " recommended by the Office of the Trade and Investment Ombpdsrnanon March18, 1996

' to promote liberalization of the Japanese nutritional sdpplements market by:

1. Utilizing foreign data and information to | approve products and support
" nutritional/health benefit claims; and i .
L
2. Publicizing the data required and the criteria by \?Vhich approvals of herbs,
minerals, vitamins, excipients, and nutritional/health benefit claims are judged.
Health Care Services |
A. Promoting Deregulation. Deregulate the healthcare services sector -- including advertising
' and the scope of services provided -- with an aim to improving the efficiency of Japan's
healthcare system by: :

! | ’
X 1. Allowinghospitals and healthcare providers to advernse their services and provide

relevant information to patients. This Would include internationally recognized
credentials and accreditations, and the availability of payment or financing terms
for procedures not reimbursed under the natic'mal health insurance system; and

2. Modifying the definition of iryo hojin to a]low fora gmater scope of activities to
be outsourced.
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The Govemment of the United States welcomes Japan's successful implementétion of the measures under
the 1995, U S.-JapanMeasures Regarding Financial Services, negotxatedunderthe U.S.-JapanFramework
Agreement, as well as Japan's actions taken to date under its Big Bang financial deregulation initiative. The
United States Governraent will continue to closely monitor the unplementahon of the measures that have
been taken, as well as regard with interest additional steps under the B}g Bang initiative to further open and

develop the Japanese financial market.

L Specific Measures ‘

'
¢ i

|
i i
i
|

In this context, the United States welcomes deregulation in the followmg areas at the earliest
possible date: : |

A

{
!

Permit the Postal financial institutions (Kampo and | Yucho) to employ the services of
investment advisory companies through direct orlzshoré trust arrangements ¢okutei
shintaku) without the requirement to convert asset positions into cash before changing
asset managers. ' !

]
Simplify the disclosure requirements for investment trusts, including requirements for
drafting and updating a prospectus, and relax the requirements for delivering the
prospectus and disclosure forms to investors by ‘perm:itting electronic delivery.’

{for pri\}ately placed fixed income
|

Eliminate the requirement for physical certificates
securities and investment trusts.

Permit multiple classes of shares for investment tru:sts to provide more flexibility and
efficiency in structuring products. '

‘ i

. . l :
Require full mark-to-market accounting for all mvlestment trusts in order to protect

mvestors. 1

Modify the regulatlons on Japanese Government Bonds (JGBs) to permit foreign holders

who use global custodians to enjoy the exemption from withholding tax.
: b !
Introduce tax-advantaged defined contribution pension plans, in a transparent and
competitive environment for product selection, investment offering, and plan administration.
; : ‘
Review current requirements for financial institutiorjl reporting and record keeping, and
revise or remove those requirements for which there is no clear prudential or disclosure
I
|
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‘Insurance 1 ,

|
|
1
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|

! | .
! need. Allow financial institutions to maintainirecords in electronic form, and where .
: possible, to distribute reports and filings by electromc‘means. ;

: ' !
Transparency ) ; !

i

To improve transparency in financial sector regulatory and supremsozy practice, the Umted States

would welcome measures in the following areas at the egrllesit possible date: -

. | S
A The operations and decision making of industry assoc;:iations that have a self-regulatory,

investor protection, or other public| policy role should be conducted in a transparent and
y open fashion. S

i
|
i

1. Proposed rulemaking by industry assocmtlons’ should be made available for public
comment. Comments received from the public should be taken seriously in the
formation of final rules goveming assocmnon Imembers.

2. Written materials - mchLdmg regulatlons 3 superv1sory standards and other
guidance, operating rules and procedm‘es market studies, and other statistical
compendia -- should be avallable to the pubhc at reasonable costs of production

and duplication. B i |

ot

|

1

o |

The United States welcomes efforts by the Government ofJapanto more fully deregulate and open
its insurance sector to international competmon In partlcular the United States appreciates recent
steps by the Financial Services Agenc‘:y (FSA), to ‘intrease transparency and improve
administrative procedures and practices in }the insurance sector, including continued deregulation
'of the insurance product and rate approval processes, f'u,rther shortening of examination periods,

and optimizing personnel and-other resources. b

H .
j i

‘The Japanese Government has stated that one of the four'main objectives of its central government
reform program, which will be instituted in January 200 1, is to increase government transparency.
‘Building on this objective in the insurance sector, the United States urges the Japanese Government
t0 take additional measures to achieve thJs goal. A

}
!

A Transparency inthe Regulatory Rebrm Prggggg The FSA plans to further deregulate the

Japanese insurance market, mcludmg the third sector, ‘may involve the development of new

* or modification of various existing msurance regulatlons and guidelines. As FSA launches
such regulatory reform efforts relapng to areas mcludmg, but not limited to, direct mutual
entry into the third sector, sales of insurance products by banks, and the operation of case
agents, the United States urges the FSA to undertake the followmg measures:

1
' I
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Adopt the goal of increasing competition as oﬁe of its guiding principles; and
] |

Afford the insurance industry (both foreign andidomestic) meaningful opportunities

to be informed of, comment on, and exchange views with FSA officials regarding

the formulation or mod1ﬁca[t10n of such guxde]mes or reglﬂahons including:

i
a. use of the Public Comment Proc,edurt;:s; and

i

b. allowing foreign and domestic i;r::surance; industry representatives
membership on FSA-related advisory groups which currently provide
recommendations to FSA on peroser regulatory changes.

Postal Insurance (Kampo). Consistent with its (é)ctotger 1999l deregulation submissionto

|

the Japanese Government, the United States continues to regard expansion of government
insurance schemes offered by Kampo in a manner | that competes with private sector
insurance product offerings, to be inconsistent: w1th Japan’s goals of deregulation to
promote free, fair, and global ﬁnanmal markets. The EUmted States also notes that such
schemies fall outside the scope of the Insurance .Business Law, and are not subject to
oversight by the Financial Services |Agency (FSA) or the Japan Fair Trade Commission

(FIC).

1.

|

The United States urges J’apan to halt iany lconsideration of the expansion of
Kampo underwriting activities to new life or ﬁon-life product lines.

Building on the provisions of the Third J omt S{tatus Report, should the M]mstzy of
Posts and Telecormnumcatlons (MPT) begm the formulation of any new plans to
expand or modify the i msurance products or riders sold by Kampo, the MPT
should give early nouﬁcatlon of such con51derat10n to all interested parties,
including the U.S. Government and fore;gn uilsurance ‘providers. :

As part of the Japanese Government’s ?admi‘hisnative reform plans, in 2001 a
“Postal Services Agency” ('yusei Jjigyo cho) willbe formed and in 2003 a “Postal
Public Corporation” (yuseil\kosha) will be created Inpreparing for the transition
from the Postal Services Agency to the Postal Public Corporation, the Japanese
Government should afford the insurance mdustryand other private financial service
providers (both foreign and domestic) meamngﬁll oppomImUes to be informed of,
comment on, and exchange views with: MP;I’ officials on any MPT- proposed
plans, draft legislation and guidelines prior to thelr promulgation or submission to
the Diet. This should include, but not be lnmted to, full utilization of the Public

Comment Procedures. .

o
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The Government of the United States and the Government of. Japafl have worked cooperatively to resolve
many outstandmg issues related to housing. The United States is encouraged by the measures the Japanese
Government has announced, such as approval for|4-story wood-frame buildings. The United States
anticipates that these deregulatory changes will lead to many new opportunities for the use of wood-frame
building construction and the use of a broad vanety of interior products and appliances. The measures
alreadyundertakenby Japan, combined with the additional deregulatorymeasures suggested below, should
provide more informationand choices to Japanese consumers and lead to better, more affordable housing

for Japanese citizens. | e

The United States has noted in previous submissions that long-ténn growm of Japan’s housing sector is
limited by the lack of significant resale and renovation markets and az shortage of quality rental housing.
Encouraging growth ofa secondary housing market should bea pnonty for the Japanese Government and
the Japanese private sector. ‘ | 4

o :

The Umted States notes that informationtechnology is already bemg apphed to some aspects of the housing
sector in Japan, such as providing limited assessment mformatlon on local government networks. The
United States urges national and local government officials to implement further use of information
technology within the housing sector. Faster and broader access to mfonnahon by consumers will help
increase the variety and quality of products avaxlable and should make housmg more affordable and the

sector more environmentally friendly. |

The United States believes that the Japanese Government should renew its efforts to reduce excessive

regulation and reliance on prescriptive regulations, wluchlmpede competmonmthls sector. Implementation

of the following proposals would address these concems and help J apanachieve the objective of improving

the quality, affordability and variety of Japanese hmllsmg without compromxsmg safety.
- i

1. Secondary Housing Market j l

. |

A. The United States notes that many Japanese hve in h{lousmg built before code changes in

’ the 1980's significantly improved the quality of Japanese housing. The legacy of poorer

quality homes is that Japan lacks a developed secondary market for housing. Information
required by consumers is not easily|available pubhcly land discriminatory financial and tax
policies often force consumers to build a new horne as the only viable financial choice. A
key step to help develop a secondary market is to exlsure that consumers have access to
as much information as possible. | In this regard, the United States suggests that the
Japanese Government make the |housing sector a model' for the Prime Minister’s
Information Technology Initiative by undeﬂakmg the Ifollowmg measures.

o
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1. By April 1, 2001, the Japanese Govemment shonld take steps to encourage local
governments to make informationon property asse ssments publicly available on an
annual basis. This information could be made avaﬂable via the Internet and should
incorporate not simply the assessment value but as much information about the
house and property as p0351ble i

2. By April 1, 2001, the Japanese Govemment should take steps to encourage local
governments to make sale prices for new and emstmg homes publicly available on
a timely basis (i.e. within 90 |days of the closmg date)

B. Promoting growth of a vibrant secondary market wﬂl prov1de Japanese consumers with
more housing options and will prove less wastefu] of resources than the current pracnce
of tearing down existing homes and replacing them with new ones.

1. By April 1, 2001, the Ministry of Construcnon (MOC) should take steps to

~ promote the environmental b}eneﬁts of mamtalmng and renovating good quality
existing homes to help ensure thexr future| resale and re-use.

C. The Japanese Government will ensure that necessary measures are taken to harmonize rules
regarding repayment terms and housing related taxes and fees to ensure that maintenance
and renovation of existing homes and purchase of emstmg 'homes become a serious

alternative no less financially attractive to consumers than the building of a new home.
‘ !

t
1. By April 1, 2001, the Government Housing Loan Corporation (GHLC) should
increase the maximum repayment terms for resale detached housing from 25 to 35
years, harmonizing the time |period with that fc%r resale condominiums.
o 2. By December 31, 2001, the Govenimen;t' Housing Loan Corporation, in
: consultation with the RealJ Estate Transaction Modemization Center, should
implement a standard apf;raisal method that recognizes the importance of

maintenance and renovation in determining the value of a new home.

] :
- 3. By April 1,2001, the Government of Japan should initiate the necessary steps to

put the registrationtax onsales of e)ustmg homes on an equitable basis with that of

new homes, by reducing the tax from 5 percent to 0.3 percent.

L

|
Public Comment Procedures B
* i {

The United States Government welcomes| the MOC’S ‘use of the Public Comment Procedure
regardmg the development of cabinet orders, ministerial ordmances notifications and other relevant

5 « ‘
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regulatlons related to housing. However, 30 days or less: is msufﬁcxent time in which to make
techmcal translations of complex regulatory matters, analyze substantlve problems and provide

appropnate corament on them.

0t

A

Building Regulations and Standards

A

. 1 I
} i

b

The United States Government, therefore, urges the MOC fo tfake the necessary steps, by
April 1, 2001, to introduce a 60-day comment period. '

L]
L

‘
L
.

, :
The Japanese Government has takein steps to make the Building Standard Law (BSL)

performance-based and agreed
performance-based codes.

in previous  Joint Status reports to implement
P ‘

! I

i}
1. By April 1, 2001, the MOC should mmate a rewew of the provisions of the BSL
related to "specx " buildings to ascertain whether they are performance-based.

l

In July 1999, the Japanese Agricultural Standard (JAS) Law was amended to allow testing

organizations overseas to function as JAS- reglstered gradmg organizations (RGO) and

JAS-registered certification orgam

izations (RCO) ‘The United States Government

welcorned  this step. The Ministry of AgncultureI Foresiry and Fisheries (MAFF),

however, has subsequently clarified

determination of equivalency, i.e. a dl

country is equivalent to that of Japan.

L. By December 31, 2000 M
equivalency of the U.S. stan
to apply to function as fo

that a prereqmsxte for functioning as RGO/RCO is a
etermination that the standa:ds system in the applicant

AFF should | :1ssue a positive determination on the
dards system S0 als to allow U.S. testing organizations
relgn JAS-registered grading organizations and/or

JAS-registered certification orgamzatxons

|

The United States Government welzlcomes MOC’s z}greeme:nt in June 2000, to adopt
appropriate ISO testing methods to evaluate the pe;rfonpance of structures and interior finish

materials such as noncombustible, g

uasi-combustible and fire-retardant materals.
i 1 R !

1. In light of certain testing procedures that are used in Japan, the United States
Government urges MOC to/immediately adopt the ISO testing methods ina manner

consistent with internationa

ly accepted pracn?es

Recognizing that proper site placement and desigh plahning can be used to address safety
concerns, the MOC should complete a review by December 31, 2001 of the fire-related
prescriptive height and area limitations in the Buﬂdmg Standard Law, with the view to

eliminating them.
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By December 31, 2000, the MOC should render| a positive determination on the
equivalency of Oriented Strand Board vis-a-vis plywood based upon the final report
provided to MOC in July 2000 by APA -- the Engmeered Wood Association.
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ENERGY |

i

l

The Government of the: United States welcomes J apan $ latest steps menergy deregulation. From its own
experience, the United States Government recogmzes that energy deregulanon is a complex process that
can involve many bumps in the road. Nevertheless, the United States urges the Government of Japan to
take more aggressive steps to promote a regulatory and competitive environment in both its wholesale and
retail energy sectors that would enable Japan to achieve its goals of reducing electricity costs to
intemationally competitive levels, encouraging innovation and eﬁiaency, and increasing the share of natural
gas in Japan’s pnmary energy supply.

i ! .

With a speedler energy deregulation program in place, Japan stands to improve its Iong-term €conomic
prospects and ensure the success of its new initiative to achieve an mformatlon-technology revolution in five
years. Realizing a “Japanese IT society” within this arnbltlous time ﬁ'ar‘ne will depend on Japan’s ability to
expand the supply of less expensive, more eﬁicxen’dy delivered power In short, IT growth and energy
deregulatlon go hand-in-hand. ‘
-

The United States Government urges Japan to remove nnpednnents that dlscourage market entry, stifle
innovation, limit efficiency and keep prices high in its energy sector. Whﬂe recognizing the importance of
Japan’s partial liberalization of its electricity market on March 21 2000, the United States Government
believes additional measures are necessary to promote fair, transparent and non-discriminatory access to
electricity transmission and distribution lines as well as to gas terminals|and pipelines. In order to promote
competition in the energy sector and enable Japan to|achieve its gbals,lthe United States Government sets
forth below proposals urging Japan to fully implement current reforms and promote further liberalization of
its energy sector. ! i ' '

. D

I Regulatory and Competition Policy ' ’ |

A. Independent Regulatory Authority. The United States Govemment continues to stress the

-imporiance of independent regulatory authontxes for the electricity and gas sectors.
Regardless of whether these regulatory authonnes are mthe Ministry of International Trade
and Industry (MITT) or external to MII“I they should mclude a sufficient number of officials

' expert in the energy sector, and be mdependent of . any provider of energy or energy

y services and of any direct or mdlrect influence by the ¢ energy industry. To this end, when
MITI reorganizes its energy staff into policy and regulatory dmsmns in January 2001, the

new regulatory divisions should:

. i
H i
. 1

&

1. Be assigned expanded exptert staff con31stent with-the sizable monitoring and
enforcement responsibilities required by the revxsed Gas and Electric UtilityIndustry
Laws; ‘ i

0
§

]

| : }
|

|
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i
i
i
i ‘
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1 i

o
Be givenanindependently funded budget suﬁiment to ensure adequate enforcement

2.
and monitoring; | ’
. ! s
3. Refrain from accepting detalllees from any energy or energy service provider and
require all of their staff to disclose any ﬁnanmallmterest inenergy or energy service
providers, and recuse themselves fmm any demsmn in which they have a financial
interest; and g !
: ! { ;
4, Be given clearly defined regulatory power's and responsibilities.
Rulemaking Process. To ensure that all mterested parnes have timely, fair and non-
discriminatory opportunities to participate in the development of regulations affecting the
electricity sector, the Japanese Government should P :
| : i
1. ‘Continue to utilize the Public Comment P'rocecriure; ‘
L »
2. Provide at leasta 30-day comment period:, and to the maXJm um extent possible, a
60-day comment period; | ; |
3. Make all of the comments ayailable to the public;
! {
j ‘ ‘ i
4. Provide an opportunity and sufficient time for the public to submit reply comments;
and |
b
5. Respond to the public comments in the final refgulaﬁons.
| I
1. JFTC should pubhcly clan{‘y that n order to preserve the ablhty ofnew entrants to
and the Joint JFTC and MITI Gulde]mesmn Fair Electricity Transactions and the
Joint JETC and MITI Guidelines on Fair Gas Transactions againstany exclusionary
activities that foreclose access to the Japanese | market in a manner that substantially
restrains competitionor that has the effect of preservmg or extending market power.
2. JFTC should ensure that officials respons1b1e for monitoring the implementation of
electricityand gas dereguiatlon and for enforcmg the AMA withrespect toactivities
in these industries have sufﬁcxent expems!e in the respective energy sectors.
b
3. JFTC should publicly clarify that, inorder;‘to preserve the ability of new entrants to

participate in the electricity or gas markets, it will take AMA enforcement action

|
|
i
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against any activities by incumbent electncrty or gas suppliers to deny essential
access to gas pipelines and| LNG terminal facﬂmes by such new entrants in a
'manner that substantially restrains competition:or that has the effect of preserving
or extending market power. |. : [ )
: ‘ Lo
Electricity Sector : | (
! ] .
Japan’s legal and regulatory framework in the electricity se:ctor should include enhanced provisions
for open and non-discriminatory access to transmission a.nd dlstnbutlon grids, more transparent
pricing oftransmiissionand distributionservices, market 1ncent1ves for constructing new transmission
and distribution lines as demand grows, and greater unbundlmg of generatron transmission and
distribution assets within the electric power industry. L
i ! i
A. Unbundli ) Open and non-
' discriminatory access to electric transmission facrhues for all competing electric power
generafors is necessary to ensure th:lit Japanese consumers and industry enjoy the lowest
possible electricity prices. The continued effectrve vertrcal integration of generating assets
- with transmission and distribution ass'ets within the servrce areas of Japan’s electric utilities
creates incentives for integrated utilities to use monopoly facilities such as transmission
systems to discriminate against competing market entrants. The recent separation of
Japanese utilities’ accounts for generation, tran:»;rrnssronJ and distribution, while welcome, is
unlikely to erase these incentives. The resulting dlscnmmatlon hinders the competition that
is needed to lower the costs of electricity to Japanese consumers and industry. The United

States Government therefore recomr[nends that the Japanese Government:

. ]
1. Implement functional unbundling whereby all (gzompetmg generators, including the
generating arms ofthe major utilities as well as mdependent generators, have equal
access to information on the price and avarlabrlllty of transmission services;

2. Consider operational separatron whereby the transrmssron grid is operated by an
independent entity even if ownershlp remams 1r§1 the hands of the major utilities;

3. Require or provide financial incentives for ther divestiture of generating assets by
utilities if functional and operzahonal unbundlmg are found by the scheduled 2003
review to have been ineffectual in mducmg adequate competmon as gauged by the
measurements set forth in Section II C; |

i
{ !
i H

: 4. Advance the proposed JEY2002 sale [of the Electnc Power Development
r Company (EPDC), set a firm date for the sale and sell off each of the assets of
B EPDC separately -- a step that would represent a umque opportunity to encourage

L
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market participation by new entrants, mammxze 'government revenues, and reduce
| : [

costs to industry and consumers; Lo
C ‘
; o
5. Create an independently administered p(\‘)werS exchange and spot market for
electricity transactions that will give buyers an'd sellers a real-time or day-ahead
option for contracting energy transacﬁons -- adjustmg laws and regulations as
 required to ensure that spot transactions can take place electronically;
}
6. Establish regulations to promote construction of new transmission lines between the
service areas of Japan’s major utilities, as well as new generation, which would
* increase the abilityof competmg generators to brmg power to customers throughout
the country and would therefore both lower costs and enhance the reliability of
service; o |
Lo
7. Gather information on transmission capacnylavmlable for use by independent
electricity generators and make this mfonnauon avaﬂable to the public;
P
8. Require that technical temls and conditions! for interconnection of generation
facilities to the grid be clearly specified; and
9. Establish a timetable for exthdmg chomeI of power - suppliers to additional classes
of customers. } 3 i
Transparency of Encmg for Elecmcny @nsmlssjgn and D §mbug9n. High, opaque
transmissiontanfls are snﬂmgcompetmon inJapan’ ‘s electnmty market. If potential suppliers
have a clearer picture ofhow tariffs are calculated and how tariffs are likely to change in the
future, they can better assess when new generatlon facmnes would be profitable and are
more likely to build them in response to the gmwmg electnmty needs of industry and
consumers. To encourage new entrants into the Japanese electricity market, the United
States Government recommends that the Japanese Government

l
i
i
|
I
U

1. Require that owners of electric transrmssmn and distribution lines adopt a uniform
system of accounts and provide a common set of data to government regulators
which is open to inspection by the pubhc, |

L \
2. Require that transmission and dlsmbunon owners prov1de to the government and
the public, at a minimum, the following mfonnauon
@ l

a. The value of each specific asset and the basis on which the value is
calculated (suchas ongmal cost, replacement cost, or original cost adjusted
for inflation); and ~
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b. The methods by which tariffs are detemlined (suchas rate of return on rate
base, adjustment of previous rates upward for inflation, and/or adjustment
of previous rates downward for an lassuimed efficiency improvement
factor). ; i

t . B
Require utilities to make publicly avaﬂaﬂle tl{eir methodologies for calculating
backup power charges and pr0v1de an opportumty for the public to comment on
|

proposed charges before they are ﬁnahzed i
I |
Require transmission owners to provide day-ahead hour-ahead, and real-time
information on the price and avaﬂablhty of d1ﬁ”erent types of transmission capacity
to all market participants at the same tlmé preferably by electronic means; and
1
Requlre the utilities to subject the data used to calculate uuhty transmission charges
to an independent audit by a|third party. ]‘ |
| I

. The \Japanese Government has scheduled a

review of the electnc1ty market hberahzatzon process in 12003. In order to effectively gauge
progress toward genuine competmon in the electricity sector, it' is necessary to establish a
basis against which progress can be measured: The Umted States Government therefore

1.

' recomrnends that the Japanese Government: | |

?

Conduct a comprehensive interim review of the electnc1ty market liberalization

process by no later than December, 2001 § :

Establish measurements in early CYZOOI so that progress toward creating a

competitive environment canbe gauged inan Ob_]CCthG and systematic way for the

proposed interim review in ]g .C.1. and the, rewew scheduled for 2003. The United

States Government recommends that these measugements should include:
o RN

a. the number of new market entrants by product;

|

b. the percentage of electricity supphed by new market entrants;

: i
c. the number of electrcity transactions |
d. the fraction of each class of consumers (industrial, commercial and
residential) which have effective ch01ce of electnmty suppliers;
|
e. the percentage of transmission hnes with open access w1thm each utility
_service area; and ?
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f . the percentage ofutilities that have ;fadof)ted a uniform system of accounts.

i

3. Make the above measurements public, as vJell as the results of the reviews
mentioned above, so that all market participants, including both electricity suppliers

- commercial decisions.

N

Natural Gas Sector

and electricity customers, can understand the progress made and make informed

Japanbuys 60 percent of world LNG and uses 70 percent of its LNG to generate electricity. Thus,

the deregulation of the natural gas sector is crucial for the successﬁﬂ deregulation of the electricity
sector. A legal and regulatory framework for the natural gas sector should include provisions for
open and non-discriminatory access to LNG terminal facilities and gas pipelines, transparent pricing
of gas transport services, and incentives for c]onstructxon of new plpelmes and terminal facilities as

demand Zrows.

:
i

!

A' ll.lzm gand Access to ING lgm sand Plpglmes TheJapanese Government has

agreed to develop a regulatory framework for open ‘and non-dxscnmmatory access to
existing and future gas pipelines, wh1<:h will ensure that Japanese consumers and industry
enjoy the lowest possible gas and elecmcuy pnces Access to LNG terminal facilities is
oftennecessaryto achieve the same benefits. Monopoly LNG terminal facilities, therefore,
should be treated under the same régulatory mechamsms as gas pipelines. The United

States Government recommends that Japan: + i
w

i
J H

I.  Establishlawsand regulauon? thatwould allowopen and non-discriminatory access
to both new and existing LNG terminals;

! I

2. Quickly create (even prior to creating ajmechanism to enforce open access to

existing LNG terminal capacity) the regulQatory mechanism for opening access to
newly constructed (incremental) terminal capacity as well as the portion of existing
~ terminal capacity which is not under lcmg,-ﬁtermi contract;

g .
3. Encourage effective use of junderutilized terminal and pipeline capacity using a

capacity release program;

P
D

4, Adopt regulations and incentives to promote construction of new pipelines and
LNG capacity, which would increase the avallabﬂlty of gas transport facilities to

competing suppliers;




5. Unbundle gas transportation

pipelines and LNG terminals; i

|

i
! i ;
and marketmg ﬁmctlons to enhance access to gas
[ ,

W .
6. Rationalize safety and operatlonal standards for ports where LNG terminals are
located and extend the time dunng which LNG shlps can dock;

7. - Gather information on gas pip

eline and LNG termmal capacity available for use by

independent suppliers and make this mformatlon avaﬂable to the public; and

8. Require that technical terms

and condmons for use of gas plpelmes and LNG

' terminal facilities be clearly specified. |

mnspmxommﬁﬂmm Transparent pricing of gas transport services,
on long-distance pipelines and in LNG terminals| ahke is required to enable competing

suppliers to understand the basis upon which pnces are calculated by service providers and
regulators. This will give competmg suppliers a clearer picture of the path that transport

tariffs are likely to take over time, so

 they can better assess whenand where gas deliveries

would be proﬁtable and are more likely to deliver gas where industry and consumers need

|

it. The United States Government recommends that the Japanese Govemnment:

1. Require that owners of gas pipelines and LNG tennmals adopt a uniform system of
accounts and provide a common set of data to government regulators whichis open

to inspection by the public.

, .
i | Co
|

Lo

2. Require that owners of molnopoly LNG temlmals and pipelines provide to the

govemment and the public, at

a minimum, ; ,the followmg information:

a. The value of each jspecific assefc and the basis on which the value is-
calculated (such as original cost, replac|ement cost, or original cost adjusted

for inflation); and

i

b. The methods by which tariffs are detemuned (suchas rate of return onrate

base, adjustment of} prev1ous rates upward for inflation, and/or adjustment
of previous rates downward for an assumgad efficiency improvement

factor).

|

i

3. Require that data on plpehne access and transzmssmn tariff structures be made
available to all market partm:pants by pubhshmg this information on a publicly

accessible electronic bulletin

board. This information should be published in a

timely manner so that market participants canmake informed commercialdecisions.
i |

|
o
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Mesasuring P

ds Liberalization fthe . The Japanese Government

has scheduled a review of the gas market hberahzanon* process'in late 2002. In order to
effectively gauge progress toward genuine compet‘ltlon iin the gas sector, it is necessary to
establish a basis against which progress can be measured The United States Government

therefore recommends that the Japanese Govemment '

1.

by no later than December,

Establish measurements in

P

|
- Conduct a comprehensive interim review of the gas market liberalization process

2001. P

o » ~
carly CY2001 so' that progress toward creating a

competitive environment can be gauged in anobjective-and systematic way for the

proposed interim review in II1.C.1. and the review scheduled for late 2002. The

United States Government

a. the number of new

recommends that ﬂ:lese measurements should include:

i
1
! |

market entrants;

b the percentage of gas supplied by new, market entrants;

c. the number of gas transactions;

i

i
i
i
1 ¥
I !
\

d.  the fraction of each class of consm!ners (industrial, commercial and
residential) which have effective chmce of gas supphers

l

e.  the percentage ofpipelines and LNG tenmnal facxhtxes leased to or owned
by new entrants; and Do

|

f the percentage of owners of gas p1pchnes and LNG terminals that have

adopted a uniform

system of accounts'

Make the above measurements public, ‘as vifell as the results of the reviews
mentioned above, so that all market parnmpants canunderstand the progress made
and make informed commercial decmons

|

|

|




DISTRIB

The ability to move goods quickly and inexpensively fr
of economic efficiency, but also of vital importance tc
information technology. While certain transaction cos

UTION
|

IR

omproducers to consumers is not only a key measure

) €CONOMIEs éeeking to benefit from the revolution in

i

ts associated with the purchase of goods from abroad

are decreasing dramatically due to advances in electromc commerce, the physical distribution of

foreign-made goods fromthe port of entry to the end u
costly and time-consuming process relative to other
delays are trade distorting since they affect purchasin
foreign-made products. Efficient dlsmbutmn systems
lower prices.

L Customs/Import Processing

ser in Japan remains a heavily regulated and therefore

major countries. ]’Ihese_disu'ibution costs and time

g decisions and work against the competitiveness of

reduce costs expand competition and choice, and
L

!
!

X :

:

i

"

!

|

The Government of the United States recognizes that the ([}ove

mment of J apan has implemented,

and plans to implement, positive measures to simplify and automate customs processing. These

measures include incorporating a new Sunpl

ified Declaraﬂon Procedure Act, scheduled to take

effect in March 2001, upgrading the An’-NAACS (Nlppon Automated Air Cargo Clearance

A

the following measures:
1. Extend the new Simplified D
2. Increase the de minimis value
20,000 yen;
C 3 Use FOB value rather than C
4. Institute changes in the hozei
customs area before import p
5. Appoint a lead agency to coc
they relate to clearance.
B. The Japanese Government should a

(NOC):

3(

System in JFY 2001, and significant steps toward paperless p:ocessmg procedures.

In addition to the measures listed above, the J apanese Govemment is urged to undertake

|

t
'

}

l

Jeclaration Procedires Act to express carriers;

in the Customs Clearance Law from 10,000 yen to’
i

i.

'TF as the basis foré duty calculations;

! !
system to mmmuze the need for cargo to enter a

ermission is grantled and
l

ordinate respénsesf and to address customs issues as

[
C

i

Iso ensure that the NACCS Operating Company



|
.

b

1. Makes public its justifications for fee schedules and other changes. In this respect

NOC solicit public comment: for 60 days before unplementmg any changes;
. | !
|
2. Publishes all comments received; and i o
o
3. Explains why any suggestions were rejected.

1L Lérge-Scale Rétail Stores

1
|

|
|

Large retail stores enjoy economies of scale offer greater variety at lower prices, and have a

" multiplier effect on local employment and i mcome Restnctlons on large stores contribute to low
productivity in the distribution sector. Ina July 2000 Study,\WHlYTHEJAPANESEECONDMYIS NOT
GROWING:MICRO BARRIERS TO PRODUCTIVITY GROWTH, the McKinsey Global Institute attributes
lowproducnvmfmﬂle Japanese retail sector 1r'1part to the 1arge number of "extremely unproductive"
small retail stores that have been protected through the regulatlon of large stores.

l

This low productivity hinders Japan’s economic TECOVery. Implementanon of the Large-Scale Retail
Store Location Law (Daiten-Ricchi Ho) provides Japan with an opportumty to ensure that the
number of large: retailers grows consistent wﬁh the mterests of Japanese COnSuImers.

A

take the: following steps:

J

Consistent with its commitments inthe Second and Thlrd Jomt Status Reports, MITI should

|
l i
i '
|

1. Closely review applicationofthe Dazten-Rz?cckﬁHo by local govemmehts and take
appropriate measures to ensure that they, apply the Law fairly, reasonably and
|

uniformly; and

2. Continue to provide informa
stores on the parameters
Daiten-Ricchi Ho with regat

. Pfomoting Competition in Sectors in Wh

A

Overly restrictive links between man

tion to local govemments and openers of large retail
of the authqnty lof Tocal governments under the
rd to the oper}mg pf large-scale stores.

o
ich Dominaﬁt Firms Control the Market.
e
ufacturers and distributors on the wholesale and retail

level can thwart competition, chmlm?hmg eﬁiaency, consumer choice and environmental
benefits. It is important that all ministries and agem:les of the Government of Japan with
responsibilities for sectors in which dominant firms comrol the market promote competition

in the distribution system.

! 1
| ‘|
\

I. MITI should work closely with the Japan Falr Trade Commission (JFTC)to ensure
that all distributors at the wholesale and retaﬂ level mlughly oligopolistic sectors are

|




notified that they cannot main

|
l
i
I
!

tam agreements among themselves for the purpose of

excluding imported or othe

r competltor products. For example, MITI, in

conjunction with the JFTC, should m!omtor fully the Japanese flat glass

manufacturers and the glass distribution syst[em to ensure compliance withthe AMA
and promote competition in this sector. | i :
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2 Removing the discrinﬁnatoryrequirement, notapplicabl le to bengoshi, that a gaiben.

may give advice on so-called “third country” aw (the law of a country other than
the one which is a gaiben's|home junsdxclmn) only on the basis of specific written
advice from a bengoshi or a lawyer adm1tted to practice in the third country
involved. Japan should allow a gazben to offer advice|on third counny law on the
same basis as a bengoshi. boon 7‘

| | A T
- Allow Full Credit for Experience in Japan. The Japanese Government should allow a

‘ foreign lawyer to count all of the tim|> in Japan spent practicing the law of the lawyer’s home

; jurisdiction toward meeting the experience required to: remster asa gaiben, not Just the one
year allowed under current practice. IR

. - S

Legal System Reform ‘ . J | :

;o

‘The business community is most likely to commit capigial and technology to markets with legal

“systems that are easily accessible and have sufficient and COmprehenswe legal services and reliable
" dispute resolutionmechanisms. The business community : also seeks transparent and understandable

judicial procedures that result mprechctable reliable, faxrand non-arbm'ary Jjudicial decisions. Such
procedures, by reducing perceived risks and thereby lowermg transaction costs, strengthen the

:financial attractiveness.of proposed transactions and i mcrease the hkehhood that businesses will

* commit resources to a particular market. The United State[s apprec1ates the Japanese Government’s

;recognition in the THIRD JOINT REPORT of 1the need to] reform its )uchelal system “to meet the needs
“of Japanese society,” and the steps that Japan is taking to increase the number of bengoshi. With

respect to the issues of particular concern t6 the international busmess comrnumty, the United States

A

' recommends that the Japanese Governmen‘t take the foll‘owmg actions:

Lum.ase.!hc.Nmnhmﬂ&gaL&gfessmal& The Japanese ‘Governmient should acnvely

consider all possible options that would mcrease substantially the number of legal

professionals in Japan. Asa genexl‘al principle, the number of legal professionals should not

be set arbitrarily by regulatory authormes or by pro fessional organizations, but rather should

be determined by the demands of the market for legal services. As a starting point, the
United States urges Japan to unplement a specxﬁc and substantial increase in the number of
bengoshi, suchas the goal recommended by the LDP. s Judicial System Study Group in its
May 2000 report (reaching the level in France v~’1ithin‘ a speciﬁed period of t:irne).

!

Litigation Process. The Japanese Government should unprove the efficiency and speed of

civil litigation by, inter alia: .
? 1
|

1. Expanding the number Vof udges and Judxch staff

1
|
§ | .
f




S

2. ‘ Reducmg the time between court filing and! decxsxon, by,‘ for example, strengthening

case management by the courts; Coo !

3. . ImproQing” evidence-gath'ering mechanisms, including providing sanctions for
inadequate responses to inquiries pursuant to Civil Procedure Code (CPC) Article
163, nan'owmg the self-use‘ exception under CPC Artmle 220, providing for the

inspection of facilities by pames where!necessary and expanding the duty to
produce documents under CPC Amde 220 to cover documentary evidence in the

- possession of the government; } !

4. -Augmenting the protection

|
N
of trade secrets dunng court hearings; and

5. Creaﬁng an express and stamtorily-based}attomey-client privilege.

: o
Arbitration The Japanese Government should reform substantially its Arbitration Law to

ensure that arbxtmtron procedures in Japan are able to meet modem mtematlonal busmess

. needs.

‘ l T
( o

'

l""

LMMA@&MQM. The lJapanese Government should augment

judicial oversight over administrative agencies by expandmg standmg toseek _]UdlClal review

-+ of agency actions, as well as by expanding the’ types of:agency actions that. may be
challenged. : S o

' |
| |-

m&ﬂcmsxms The Japanese Government should improve the ability of courts to issue’

and enforce prompt and eﬂ'ectrve

orders to remedy legal vjiolations and their effects,

mcludmg by: } ] o
oo
- L. Expandmg the scope of civil lawsuits in wt'uch mjuncuve remedies may be obtamed
' o | 'E a
2. Strengthening the power of] courts to design injunctive orders that are likely to be
' effective. ‘

' : i
N .

I o

o

ludrgﬂst_tem_Immpargncy The Japanese Govemment should improve the transparency

of judicial proceedings, suchas by prov1dmg all personls with fu]], timely and easy access to

or pnvate mafters.

- court decisions and records, while safeguarding trade secrets and other particularly sensitive

'1 N

. anmgnmm&gﬂmm‘rgm The J apanese Govemment should ensure that

 its civil litigation system is compatrble to the greatest extent poss1ble with foreign court
procedures and needs, including b :

y: :

/
B
-' I
0!


http:ag~:n.cy

- that manner will be considered valid under CPC Artu:Ee 118;and -

H

Commercial Matters.

R
| | :
P
o
N
i I
!
Clanfymg that service by rnall will be con51dered vahd service of process under the
Hague Convention for the ‘?ervme of Process and that foreign judgments served i m :
| |
Facxhtatmg the taking of e\f}dence n Japan for use in foreign Litigation and taking
steps to join the Hague Conventlon on the Takmg of vadencc Abroad in Civilor
1 B .
i |
l
]
|
|
|
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COMPETITION POLICY

Safeguarding JFTC’s Independence

|
|
|

& ANTIMONOPOLY LAW
|

\ i

The Government .of Japan should take formal measures vlvnthm JFYZOOO to preserve the
independence of the Japan Fair Trade Corrl1mlssmn (IFTC) after it becomes part of the newly
created Soumusho (Ministry of General Affairs). Spen:lﬁcall)l, it should issue a cabinet order or
decision, or Soumusho should issue a ministerial ordmance or other internal rule, that fully
unplements the commitments made by the Jaj
the Third Joint Status Report.

A.

- Strengthening AMA Enforcement

JFTC should make the operation

supporting the investigationand dete;

for example:

I. - Adopting a corporate lenie;

' conditions, such as being

“cooperating fully with JF
surcharge payment orders;

2. - Ensuring that, wherever po

panese Govemment regarchng JFTC mdependence in
| :
S
i |
| o e
of the surcharge payment system more effective in
rrence of collx?xsivegagreements among competitors by,
. |
ncy policy that would exclude firs that meet certain -
he first to notify IFT C of an unlawful practice and
IC’s mvesﬁgatlon, ﬁom recommendauons and/or -
.

R

ssible, §3 of the Annmonopoiy Act (AMA) will be

i

applied to participants in collusive boycotts tl}at curtall the volume of supply and
_ thereby affect the price of goods or services in Japan so that surcharges will be

assessed on such firms; and L

3. Modifying the surcharge ra
(generally only one-half the

S
e applicable to small- and medium-sized enterprises

rate applical?le t%) large firms) to ensure that the ..

surcharge fu]ly disgorges the benefits such firms, received from the collusive

practices.

In order to strengthen the incent:
investigations, JETC should adopt a

o
A
ves for firms aqd individuals to cooperate in its
criminal accusation leniency policy under which JFTC

~would not file a criminal accusation against firms and mdmduals thatmeetcertain conditions,

suchas being the first to notify JET C of unlawful collulswe conduct and cooperatmg fully m
the investigation and prosecution of other parﬂcxpants in such'conduct.

JFT C should ensure that rules on
legitimate, pro-competitive pricing

37
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unjust low pncmg (futo renbaz) do not discourage A
behavior. JFF C should examine- establxshmg a safe,

(
!
!

BN
t .
i
|




Elimimiting I)ango

A

such activities m the future. ' 1

5

) . , |
' ' |

|

i

l v

harbor for firms with less than an appropriate market |share JFT C should also examine
taking other necessary measures to ensure that its rules|orx unjust low pricing are conszstent
with sound compeutron policy objeﬁnves poo

i LI .
i ?‘t

- In light of the secret nature of most hard-core antrmonopoly violations and the difficulties

inherent in obtaining evidence of such violations sufﬁcrent to take enforcement action under
the AMA, the Japanese Govemmeht should seek legislation that would have the effect of

extending the period within which JFT C must issue cease and desist orders (currently only
| year from the termination of thc? unlawful prhcnces) or surcharge payment orders

(currently 3 years from the termination of the practrces)

i ¢ i
1 ; L

c

JFTC and the Natronal Police Agency should, to the extent. it does not prejudrce law

enforcement goals, announce the measures they will take as a result of their consultations

to reinforce their respective investigation of dango actmnes that violate the AMA and/or
Criminal Code.

T

The Ministry of Justice (MOJ) and JFTC should ‘éxm;'nine the adequacy. of the Criminal
Code, AMA and other laws to pmsecute government officials that aid or abet unlawful

: dango activities with a view toward mtmducmg legislation necessary to ensure that

government officials are subject to criminal andfor[ adrmmstrauve sanctions severe enough
to hold them fully accountable for their involvement in such acuvmes and toadequately deter

{
|

In order to ensure that overcharges from dango elctiviities are recovered:

1. The Ministry of Home Affairs should make pnvate smts under section 242 of the
Local Autonomy Law (C}u}zo Jichi Ho, Law No 67 of 1947) more effective by
submitting legislation that Iengfhens the prescnptron penod (statute of limitations)
and/or clarifies that the prescription penod does not start to run until the local
government was aware of, or reasonably should have been aware of, the unlawful

overcharges, and , ; |

| I ‘
2. MOJ should submit leglslatlon to create a pnvate actlon similar to section 242 of
~ the Local Autonomy Law that would be apphcable to overcharges suffered by -

central govemment agencxe S.

,! \:.‘
5 "i

The Mmstry of Constructron and the Mlmstry of Transport should mtroduce an

administrative anti-dango program under which)all b_rdders on public projects will be
required to submit written certifications that they have not di§cqssed their b1d or exchanged

38
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Promoting Competition in Regulated Industries

1,

bidding information wiﬁl any other bldder Such a prograrn should include appropriate

. statutory or administrative sanctions (such as suspensmn of designation) for untruthful

i

certifications. i

. i
P
H P

JFTC should play an active role in promoting competition in sectors that continue to be partially or

fully regulated. To thatend: - A A

A

A

]

Increasing Resources of JFTC

The Ministry of Posts and Telecommunications (lﬁ\/lPT) and: JFTC should establish a joint
working group to review ways to promote competmon in sectors regulated by MPT
(particularly telecommunications, postal insurance and other postal services), including by
submitting appropriate legislation to the Diet to a:lnend the relevant basic industry law and

by issuing joint guidelines that set |out rules on appropnate competmon in such sectors.

- JFTC should similarlyestablish joint!working groups with cther regulatory agencies withthe

goal of identifying and implementing measures necessary to promote competition in sectors
regulated by such agencies. . . 1 ? :

JFTC should publicly clanfy that, in order to preserve the ablhty of new entrants to enter the

electricity or gas markets, it will ta!ke AMA enforcement action against any activities by
incunibent electricity or gas suppliers that deny essentlal access to LNG terminals or gas -

* pipelines by such new entrants in ajmanner that substantlally restrains trade or that has the

effect of preserving or extending market power. |

‘Preserving Competition in Stock Acquisitions - R
. ] " '

! i

In conjuniction with Commerclal Code reform, .TFT C should review the notification system

for stock acquisitions and seek aﬂ amendment -to the AMA that would require pre-
* notification for stock and other acqmsmons cmrently] covered by AMA Artlcle 10 to the
- same extent as mergers ‘currently subj ect to pre-notlﬁcatxon obhgauons

. | | '
The Japanese Government should i mcrease the number of staff allocated to JFTC’s review
of mergers and acquisitions (mcludmg stock acqulsmons) to ensure that JFTC has the
resources necessary to investigate these u'ansacuons fully and to analyze then' competitive
effects in an econommally sound manner. ‘ L

T

The Japanese- Government should increase JFTC’s overall staff levels by a substantial amount (at

least 40 persons) in JFY 2001.  © | S

P
[ .
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Promotion of Competition in the Distribution Sector,

| ‘The U.S. Government welcomes agreement by the JFTC mthe Tthd Joint Status Report to survey

and analyze manufacturer/distributor financial and other relatxonshlps in the 2000-2001 time-frame
as part of its measures to promote an efﬁcxent and competltwe distribution sector. In this regard,

the JFTC should initiate a “highly ohgopohst]xc industry” survey that focuses on the extent and form

offinancialinter-relationships hnkmg manufacturers and dlstnbutors in each ofthe covered industries

1

_ to be completed by June 2001. The survey should cover equity ties, provision of loans or other

capital sources, and the sharing of employees, facilities and eqmpment

.

s
i
:
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TRANSPARENCY AND OTHER GOVERNMENT PRACTICES

Over the past several years, the Government of Japan has taken s1gmﬁcant measures to improve its
: regulatory system. . However, additional measures are necessary if Japan is to achieve the level of
transparency and accountability recognized as essential by the OECD inits 1999 REVIEW OF REGULATORY
ReFORM INJAPAN. The Japanese Government has stated that one of the four main objectives of the central
government reform, which will be instituted in January 2001, is to increase govemnment tranisparency.

Consistent with that objective, the United States urges the Japanese Government to take the followmg

measures: N
: ! b

While the Japanese nﬂemakmg process has become more tr’lmsparent in the 18 months that the

Public Comment Procedure has been meﬂ‘éct, it appears to have had only a marginal impact on the

substance of new regulations. In most cases, the sublmssmnof comments does not appear to have

‘ made any appreciable difference in the fonnuiatxon of ﬁnal Iregulatxons as they have generally

differed little, if at all, from the draft regulat1ons For thf‘:se reasons, the United States urges the

Japanese Government to take the following| measures to improve thc use and effectivenéss of the
 Public Comment Procedure, . o | -

!
{
I Public Comment Procedure = : ‘ ol
‘ } 1
{

A.  Extend Public Comment Period. According to the Management and. Coordination
' Agency’s (MCA) survey of the use|of the Public Comment Procedure dunng its first year,
in nearly 60 percent of the cases in which the Public Comment Procedure was used,
ministries and agencies allowed Jess! L@_gnc_mgnm for the pubhc to submit comments. In
most cases, that is far too short for eiffectxve use of the Public Comment Procedure. Thus,
the Japanese Government should, effective Apnl 1, 2001 requlre ministries and agencies

_to provide at least a 30-day comme‘nt period, and to the maxxmum extent possible, a 60-

day comment period. i

I Tt

B. Expand Solicitation of Public Comments. Accordmg to a survey by Japan’s National
Y Institute for Research Advancement (NIRA), the Pubhc Cemment Procedure has not been
fully wtilized, in part due to the lack oflmowiedge of it.| NIRA found that while the number
3 ‘of cornments submitted increased when the sohcxtatlonnwas pubhshed in a newspaper, such
publication occurred in only 10-20 percent ofthe cases In order to encourage greater use -
of the Public Comment Procedure,|the Japanese; Govemment should strongly encourage
ministries and agencies to pubhsh sohmtatlons of pubhc comments relevant in trade

publications and the mass media, méludmg Enghsh language newspapers in J apan as well

as to make broader use of the Inter’net

:
\ 1
e
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e
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‘Pohcy Evaluation and Regulatory Impact Analysns ]

A

! H
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|

‘ |
o !

Make Comments Public. In most cases, mnu;strieé and afzrencies are only providing
summaries of the public comments.| To enhance the transparency and accountability of the
use of the Public Comment Procedure, and to remove]the burden of preparing summaries

of coraments, the Japanese Government should réquxre that all comments be made public-

within a short period after they are submitted a‘nd prior to the formulauon of the final

,‘regulanon S ; o
B . i

Incorporate Public Comment Procedure into 1] aw & Because the Public Comment
Procedure was adopted as an administrative measure (Cabinet Decision), there is no
independent review of its use, and no adverse consequences to ministries or agencies that
do not apply it properly. To remedgz this serious deﬁmency, the Japanese Government, by -
April 1, 2001, should submit legrslatlon to the Dxet to:; :

|

L Incorporate the Public Comment Procedure reqmrements into a law, by amending

the Administrative Procedure Law (Gyoslei tetsuzuki-ho), Law No. 88 of 1993,
or enacting a new law; and - o : ‘
2. Authanz:e the _1ud101ary to hear challenge% by ?the phb]ic related to the application
and non-application of the Pubhc Comment Procedure by ministries and agencies, -
. if necessary, by amending the Adrmmstratxve Case nganon Act (Gyosei jiken
. sosho ho}, Law No. 1390 1962. A| o ‘

HE

: : , j _
&mmAWmmws_@nmme The United States
appreciates that a number of advisory councils have on their own initiative provided an
opportunity for the pubhc to comment on their mtenm reports.. * The United States strongly
encourages greater use of this practice. To provxde predlctablhty and to promote the-
Japanese Government’s objective of increasing regulatorytransparency, as well as to build
on the guidelines relating to advisory councils, the Japanese Government should require, by
the end of JFY 2000, all advisory councils (shingikat), as well as kenkyukai, kondankai
and benkyokai, and their subcomrmttees and other subswhary bodies (collectively referred -
to as “‘councils”), to use the Public Cornment Procedure whenthey issue interim reports and -
preliminary recommendations. ijmcrls should provrde sufficient time for the public to
commient (at least 30 days, and, to the maximum|extent possible, 60 days). Also, to the
extent. possible, councils should provide advance notice of their plans to issue interim
reports, such as the date that they plan to issue the interim report

]

!
!

- Policy Evaluation System. The United States corrllmends the Japanese Govemment for its

preparations for a govemment-wrde[ policy evaluanon {(sezsafcu hyoka) system, which will

be instituted with the reorganizationof the central_ govemnment 'in January 2001. The new:

i
i
I

4 |




system, if properly and comprehens

i
i

Ll
1]

\

nnted has the potentlal of i improving the

sively implem

transparencyofthe centralgovemment and strengmenmg the accountability of ministriesand

agencies. In instituting that systemn,
1.

2.

Building on the report of MCA’s K.

Expeditiously incorporate th

Ensure that the riew Minist
authority to ensure compliar

the United Stlates urges the Japanese Government to:

i
: : | ; o
e policy evahation syst’em’ into a statute; and

ry of General Aﬁ’a;rs (Soumusho) has the necessary
1ce with the new system i

|_
|

enkyukai on ihUOaucﬁbﬁ of policy evaluatioxi and the

draft “Standard Guidelines for Policy Evaluation” (Sezsaku hyokanikansuru hyou;unrekz

gaidorain), the Japanese Governm

- recommendations by the end of
- Regulatory Impact Analysis (RIA)
‘significant economic impact to anal:
council should be dn'ected to propo

1. Apply costfbeneﬁt analysis

ent should estabhsh an: advmory council to develop
JFY 2001 for mtroductxon of a government-wide -
system that weuld subject regulatory changes with a
ysis and pubhc notice and comments. The adwsory
se measures that would

[

(both quaxmﬁable and non-quanuﬁable) to proposedv

~ regulatory changes that are likely to have a s1gmﬁcant economic 1mpact

Use the best available scie

proposed regulationS' and
3.

on the cost/benefit analyses,

and methodologies used.

Administrative Procedures and Practice

Administrative

1» 0

ntific, techniclal, ar:1d e(;onomic data when reviewing
- )

i

Provide an opportumty for interested parties and the pubhc in general to comment

as well as on the reasonableness of the assumptions

industry, including mthe insurance sector contmues' to ralse concerns w1th the admxmstmnve
practices of Japanese ministries and agencies that gnnecessanly ‘complicate and burden the
process of obtaining licenses, permits and other approvals. These concerns persist despite
the Japanese Government’s repeateg assurances that ministries and agencies are complying
with the Administrative Procedure Law, which was mtended to address many of these
concerns. Building on MCA’s plalns to publish a report of the measures taken by each
. govemment agency inresponse to its June 1999 “Reco{mmendanons Based on the Survey *

on Securing Fairness and Transparenc;y m Adminis

,tratré’e Prpcedures ”MCA should make

i
i

§oe

|
!

'i
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s report available to the public and solicit public camn ents thhm JFY 2000 as to whether

the measures taken by the various g’ovemment agencxes are sufﬁc1ent

N . _Admunmnyg_ﬁmdang_ The Japanese Government should amend the' Administrative

Procedure Law (APL) to expand its reqmrements with regard to the issiance of -

 administrative guidance in writing.
' agencies to issue all administrative gndance in wnnng.~

Publlc Partlclpatmn in Development of

The amended APL should require mnnstnes and

b
Legxslannn ;

i
t
b
b
{.
!

Mmlstnes and agencies draft the vast ma;onty of leg:lslen‘xorI and the Dlet genemlly enacts xt w1th few,

< xf any, amendments. In most cases, there is no opportunity for mterested parties, other than those .

that may be represented on advisory counells or that have spec1a1 actess to ministries and agencies,

to have any input into the development of the legislation. | Acczordmgly, the Japanese Government

, should take appropriate measures to requ ‘
- legislation to the Diet, to provide anopportunity for the pubhc to revxew and comment on the draft

i

Self—ReghIéting Organizations -

- associations, special public corpora

established under the authority of a

. increase their transparency and acco

fair‘and transparent public commer

ire ministries and agencxes, before, they submit draft ’

-~ legislation, allowing at least 30 days for pubhc comments, and, to the maxnnum extent possible, 60 "
- aayS. L R t ‘ L .

P
The Iapanese Govemment should require mdusny
tions (tokushu ho;m) and other organizations that are
law and that ¢ serve asa’ self-regulatmg orgamzauon to
untability. F or example they should be required to use

nt procedures that allow participation by interested.

persons before adopting or issuing rules. Among Vthle self—,rel:gulatmg organizations. that

should be subject to such a requirementare: |~ |- . ||

1. " Japanese Federation of Bar

" 2. Tnvestment Trust Management Association;

3. ~ Life Insurance Policjfhdlden Protection Corporiation'; )

M
Pt

Associations (Nichibenren); -

o

4, .. Non-Life Insurance Pelicyhelder,Protection Corporation; |

5: Japan Automobile Service Promotion-Association; - "

6. " Japan Craft Inspection Orgamzation; and Vh




- 7. Japan Securities Dealers Association.

Dﬁl@gmm_hy_ﬁg__tmmgmumm The % apanese Govemment should prohibit
govemment entities from delegating govemmental or pubhc policy functions, suchas product

certifications or approvals, to industry associations, tokushu ka}m and other quasi-public

orgamzanons other than by statutoq[/ avthorization. i

C_ijﬂlgﬁ_gﬂnmx_gﬂ “The Japane[se Govemment should take approptiate measures to’

ensure that there are no conflicts of i interest within self-regulanng orgamzatlons between their

regulatory functions and their obligations to their members Should such conflicts arise, the
organization should be obijgated to|take remedxall measures; including transferring such
functions to an independent admmxstratlve body and ensuring transparent non-discriminatory
mlemakmg SRR
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COMMERCIAL CODE

|
|

‘ » | .
The United States coinmends the Government of Japan for commencmg a major initiative to reform its
Commercial Code, scheduled to be completed in 2002. The Commercnal Code plays a central role in
ensuring a positive business climate in Japan for| both domesnc and forelgn firms. Revision of the
- Commetcial Code will have a profound effect on the ability of ﬁrms © structure themselves effectively for
modern global capital markets and to operate efficiently. If done conecﬂy, revision of the Code should

introduce greater flexibility in the organization, management and cap ital structure of companies, and improve -

* their efficiency and accountability. The revision will jalso have key,xmphcanons on the ability of foreign firns
to enter.and operate in the Japanese market. Implementaﬁon of] thes? improvements to the Commercial
Code should have a positive effect on revitalizing Japan s economy, and therefore should be adopted with
the earliest posmble effective dates within Japan’s ﬁscal 2002. IR
- As Japan 1dent1ﬁes the areas of the Commercml Code to be rev1séd, the United States urges the Japanese
Govemnment to ensure that this Commercial Code reform is sufﬁmentiy comprehenswe and bold so as to
remove the substantial impediments to investment and financial tranlsacnons inthe current Code and to make
corporate management more accountable and efficient. In adchtnon,,to ensure that Commercial Code
revision takes full account of global trends in corporate govemance and ‘transactions and to incorporate
greater flexibility now to anticipate future trends, the Japanese Govemment should provide for broad -
participation in the revision process by both domestic and forexgn mterests affected by the revisions.
Accordingly, the United States recommends that the Japanese Govemment ensure that the following items
are addressed in the revision: o ‘ j L
L Corporate Capital Structure and Transaction Facﬂitlation
S . I . . t :
A Ehmmaung many ofthe current restrictions ona company S capltal structure, relying mstead
i on improved corporate disclosure--such as through new accountmg standards and the
- Securities Exchange Law--to addreg»s shareholde[r and market protection concerns. Such
 current capital structure restrictions include: ‘ P '
L The 50,000 yen minimum issue price for newly. 1ssued shares and its comelatwe per
share net asset value hrmtatmn in conductmg share A
splits; ' - , R -
2. Maximum limits of preferred stock, stock warrants and stock options as a
percentage of share capital; L .
. . . - | -
3. Limits on warrants and the [categories of persons to whom stock options canbe .
issued; ‘ ' :

N I
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* Corporate Governance

A

4. Limits on the redemption of shares, the terms of preferred stock, subordinated and
participating debt securities and other lequity and debt instruments that are
- commonly accepted in major intemational securities markets; and '

5. . Court valuation procedures i‘or in-kind contritiutionsf;of cap.itai.

1

Allowing cross-border share exchar.ges between companies, m both directions, regardless -
of nationality. 1 .
‘ N :
Perinitdng the compulsory tender of shares by minority shareholders after a successful .

takeover, so that companies can be|taken completely private for stock or cash, and such

acquisitions can result in 100 percent shareholdinlg.

Increasmg the mdependence responsrbihty and accountability of corporate boards

includmg by adopting enabling mechamsms and dstabhshmg appropriate incentives.

o
Revrsing the requirements of approval by full boards of d1rectors to encourage companies

whose shares are publicly listed to|recognize and authorize a greater role in corporate

- governance for independent directors and specialist’ committees of the board. Board

committees composed of independent directors could be allowed authority to make
decisions on important governance|items like compensation, nomination of officers and
directors, and audits. Incentives to use such committees could be in the release from other
mechzanisms that serve the same purpose For exalmple a company opting to have an audit
committee ofindependent directors would not need to have statutoryaudrtors (kansayaku).
This c¢hange would be part of a- g‘eneral effort ‘to make corporate management more

transparent, accountable and eﬁicxent I L

. e :
Taking measures to ensure that shareholders meetings: for pubhc companies are scheduled
on dates which are not clearly inconvenient for many shareholders to attend.

Prohibitmg companies from mcluding provisions m their articles of mcorporation that Limit

- directors to a cen‘am nationality or to employees of the company.

Providing more flexible methods for eﬂ'ectmg decisions and resolutions of the board of
directors without holding a “physical” meeung, including by remote conferences (such asby
telephone or video conference) and unammous written consent.

Allowing the use of’ electr'onic, facsimile and teleph‘onic ‘votin‘g,‘ improving proxy procedures‘
and providing for the timely release|of shareholder meeting materials by electronic means

47
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'Shareh'older Derivative Litigation S

o
ok [

' . i
when shareholders have consented to such delivery to 'encourage shareholder partlcrpatron
in corporate govemance. . ' :

Increasmg the information that publicly listed corporatrons are requrred to chsclose and
make available to shareholders, directors and audrtors i Consistent with the. OECD
Principles of Corporate Governance, at a mrmmum corporatlons should disclose
information, the omission or mis-statement of which could inflizence the economic decisions
taken by users of that information. L

l

‘Reinforcing the obligations of fiduciaries that rnanage pension funds to exercise reasoned

judgernent concerning the interests of the trust beneﬁcranes w1th regard to voting the shares
under their management, rather than simply passrvely abstammg or uncntrcally giving proxles
to management.

To ensure the accountability of management to shareholders, the pnnc 1ples onshareholder denvanve '
litigation now in the Commercial Code should be left substantially unchanged, other than for some
“fine-tuning” to' make them work more fairly. Such ﬁne—tunmg could include, for instance, clear
. codification of the authority of companies to advance expenses and mdemmﬁz their directors for
liability arising in certain situations, lengthening the time a compeny has to respond to'a shareholder
demand to sue, and requiring that a suing shareholder not have‘ known or have had reasonto know
of the cause to sue at the time he purchased his shares. At the same time, adequate access to
corporate documents should be assured to both sides in denvatrve suits.

'Faci]itating Corporate Transactions L ? zﬁ

|

Revrsmg the Commercial Code so that rt flexibly enables z{md supports market-dnven transacnons
rather than sets overly proscriptive rules for both governance and tmnsact:ons by, for example

A

Reqmrmg the use of out51de statutory auditors (shagaz kansa ya ku) for those publicly listed

- companies that choose to retain the kansayaku system rather than using an audit

comrmttee of independent drrectors. \‘

Encouragmg, rather than requmng, the use of statutory audrtors for pnvately held

compames including wholly owned subsrdxanes and pnvately held joint ventures.

i
1

Treating similar corporate transactions in a comparable manner (unless there is a reason
to treat them differently) by, for example harmomzmg the requrrement for the preparation
of “faimess opinions” for mergers, de-mergers and share exchanges where it is cunently :
required, and asset sales, where it is not requlred‘ :

48
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D. Supple'ment recent progress inadopting mtematronally a‘cceptable accounting standards with
strict ¢énforcement of the unplementatron of those: standards (through outside audits and
proactive govemment supervision) 1 in order to ensure that a. financial statement accurately
represents the financial condition of|a company. Provrde the flexibility in the Commercial
Code to allow for the establishment of rules consxstent with internationally acceptable

accounting standards without necess 1tat1ng further changes to the Code itself.

E. Reducing high registration and incorporation fees that gpplyg to;compamcs and assets, and
‘simplify those procedures. - A
F. Introducing measures to increase regulatory transp%arency, includinga no actionletter system
for Commercial Code related issues. L - :
) ‘ ‘ - { L
V.  Public Input into Commercial Code Revision Proces?s SN

t

'

A. Given the important issues under consideration in 'the revrsron process and potential impact
' on domestic and foreign firms, the Japanese Govemment should allow for input by those’
 with experience in other mtenmnonlal financial centcrs to ensure that the provisions in the
Commercial Code on corporate governance processes and corporate capital structure

’ - e : corrcs,pond with global standards for capital markets }and corporate practlces

B.  The Japanese Govemment should provrde mterested forergn legal specxahsts and business
‘ representatives meaningful and timely oppormmnes to pammpatc in the formulation of
recommendations by govemment advisory commmees exammmg revision of the
Comrnercial Code. ' |
- C. The Japariese Government shoulld require the adwsory councils that are preparing
recommendations on Commercial Code revision to solicit pubhc comments on their interim
reports and recommendations. .
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t|° Undertake' Sweepmg Reforms in

Fourth Annual Submission on Deregulationr and ,Com'petition Policy

‘ ! {

' Umted States Trade Representative Charlene Barshefsky announced today that the Umted States

Govemment formally presented its fourth annual submission on ‘deregulatxon and competition policy to
the Government of Japan. Under the bilateral Enhanced Initiative on Deregulatlon and Competition -

~ "Policy, the 49-page submission calls on Japan to

%dopt sweeping regulatory reforms in key sectors and -

structural areas intended to help the Japanese economy get back on track and expand market access
for U.S. and other forexgn companies exportmg to and operatmg in Japan I ‘

“The Enhanced Initiative on Deregulatlon and Competition Pohhy is the mOst signiﬁcant bilateral
mechanism we have to address structural and regulatory barriers lrnpedmg access to Japanese
markets,” said Ambassador Barshefsky. “Our new proposal’s focus on mfonnatxon-technology -

dovetails with Prime Minister Mori's objective of

achlevmg an IT m\’loluuon, which holds the promise of

' creatmg a legal and regulatory environment in Wthh the digital economy in Japan can flourish with

minimal government intervention. In addition, revision of Japan's Commercial Code -- the first such
comprehensive revision in half a century -- will help to better mtegrate Japan into the international

In July, Ambassador Barshefsky announced in T
new deregulation measures, particularly in the tel
Report of the enhanced initiative. Later that mon
to extend the initiative for a fourth year.'Today s

U.S. compames operatmg there

okyo that Japan had agreed to undertake significant
ecommumcatlons sector, under the Third Joint Status
th, President Chnton and ane Minister Mori agreed
submlssmn by the U. S 1s the first step ln that process.
l

Given the potential boost to growth that mfonnatlon-technology can give to the Japanese economy, this

year's submission has expanded its telecommunications component to mclude numerous proposals on .-

cutting-edge IT issues, particularly e-commerce.
related policy recommendations appear througho

Reflecting the cross-cutting nature of this sector, IT-

ut the submission. Also new to the submission is a
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section on the revision of Japan's Commercial Cod
framework for conducting business in Japan. Addi
this year’s submission are: medical devices and pha

energy, distribution, legal system reform, competiti

|

| B
. 1

, whxch prov1de.«> the ﬁmdamental regulatory

tional key sectorsjand structural areas addressed in
maceuticals, financial services, insurance, housing,
on policy and nanspapency '

Workmg groups from the United States and J apanese Governments will meet in the coming months to

discuss the proposals contained in this year's submi

Issmn This document and the bilateral working -

group meetings will form the basis for a Fourth Joint Status Report to be :ssued in the spring of 2001.
The full submission can be found on the USTR Web site at wmv,g,xtr, ng A
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'BACKGROUND: Highlights of this year’s U.S.

Japan are provided below.

nd corpetition policy submission to
P .

! )

deregulation

Telecommumcanoms and Informahon-Technology Recognmng the meortance of building a
vibrant information-tzchnology sector as a means to-bolster Japan’s economic growth, this year’s
telecommunications ¢ omponent has been expanded to include uﬁomatxon»technolooy In addition to
addressing key e-commerce and e-government issues, the subnussxon includes proposals on security,
privacy, carrier hablhty and the new challenges that the Internet ﬂaoses to exlstmg intellectual property

protection. Telecommunications will remain a key

component of this section. The United States is

urging Japan, for example, to estabhsh strong donnpant—camer regulation. It is also calling on Japan to
achieve more independent telecom regulation by fully separating regulatxon of this important sector from

the government’s industrial promotion policies. In

eliminate rules and practices that deny competitors
necessary to provide hlgh-quahty up-to-date and a
in Japan.

- Medical Devices and Pharmaceuticals: In the
achieved important progress in these sectors, such
months, increasing the use of foreign clinical data ir
-and providing provisional prices for certain new m
process in Japan, however, holds the potential for 2
submission, the United States recommends that Ja

addition, the I{Jmted States is urging Japan to
access to ngl}ts of way, facilities, and services
ﬁordable telecommumcatxon services to consumers

1.

I

i
i

:‘t

first three years of the Enhanced Initiative, Japan has
as shortemnglthe new drug approval time to 12-

N approving medlcal devices and pharmaceuticals,
edical devu:es The ongomg ‘healthcare reform
achieving even greater improvements. In this year’s

pan adopt me[asures to: (1) expedite and increase the

availability of innovative medical devices; (2) expand consultatlons between the Japanese Government
and industry regarding pharmaceutical pricing reform to promote, the avallabxhty of mnovative
pharmaceuticals; (3) take further steps to prevent duphcauve chmcal testmg for pharmaceutical -

" approvals; (4) expedite the approval of medical dev1ces %) ensure dxlrect mdusuy input in the medical

device and pharmaceutlcal pncmg decxsxon process
supplements

F manclal Semces Japan has made notable prog]

es; and (6) liberalize the sale of nutritional

i . v
a [

e . :
.. A : . ..
ress in increasing the efficiency and competitiveness

of its financial markets under the Big Bang initiative, which aims o make Tokyo’s financial markets
“free, fair and global.” In addition to monitoring the unplementanon of measures taken to date and
welcoming the steps to come under the Big Bang, Wwe have encouraged further key changes followmg

from our 1995 financial services agreement and as

part of the Enhanced Initiative. A transparent -

regulatory and supervisory regime is necessary to ensure the safety and efficiency of the financial sector.”
This year’s financial services proposals will contribute to further lopemng and developing the Japanese
financial markets, thereby allowing Japan to enjoy more fully mtemanonal financial expertise and helping
to support Japan’s future growth. In addition, in this year’s subnussmn, while welcoming steps Japan
has taken to further deregulate and increase transparency in its insurance product approval system, the
United States is urging the Financial Services Agency to undertake planned regulatory reform in an

* open and transparent manner which fully involves

‘ postal insurance system (kampo), the United States
underwriting activities as well as a commitment by
private;sector entities to be informed of and comme

all interested pnvate sector iparties. Regarding the

is calling for,a halt to any expansion of kampo

Japan to give' meamngﬁﬂ opportunities to interested
ent on future Japanese Govemment plans related to
L ’ ‘
L
e

i
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kampo, mcludmg its transformation into a “yusei kosha” in 2003 -

I .
Housmg ’I'he United States urges Japan to take a renewed Ioclk at ways including changes to
housing finance policies, to substantially increase the sale of exzstmg homes and expand the market for
home renovation. To take advantage of new technologtes, the United States recommends that Japan
make the housing sector a model for the Prime Minister's Inform]anon Technology initiative. Growth in
" the resale and renovation markets will provide Japanese eonsumers thh wider choice and better prices
and will, as in the United States, generate sxgmﬁcant growth for the overall -economy. The United
States also focuses this year on technical building regulations and standards issues that contmue to.
unpede the use of U.S. building products and bmldmg systems i P

¢

Energy While welc oming Japan’s latest steps in energy deregulatlon in thxs year s submission, the
United States calls on Japan to take more aggresswe steps to promote the emergence of
competitive wholesale and retail energy sectors. The United States urges Japan to ensure that the new
divisions created in the Ministry of International Trade and Industry (MITI) in January 2001 to regulate
the electricity and gas industries are fully independent and staﬁ”ed with a sufficient number of energy
sector experts to carry-out their monitoring and enforcing dutles Also included are recommendations
S that Japan establish measurements to gauge progress achieved i m the liberalization process in the energy
. _sector. In addition, the United States is calling on Japan to conduct comprehensive interim reviews of

the liberalization progress in the gas and el&Cﬂ'lCltly sectors by the end 0f 2001 -- and not wait until the

currently scheduled review dates of 2002 and 2003, respecnvely Other key elements in the
" submission are proposals that Japan: (1) require that utilities make transparent the way they calculate
their tariffs; (2) ensure open and non-d:scnmmatory access to electnmty transmission and distribution

. facilities; and (3) ensure open and non-dxscnnuna[tory access to  gas pxpelmes and LNG terminals.

1 ‘

Distribution: This year’s distribution submis&on calls on MITI to monitor unplementatlon of the
Large-Scale Retail Store Location Law (Dazten—chchz Ho), whxch entered into effect on June 1,
2000.: In particular, the submission urges MITI to take appropnate]measures to ensure that the new -
Law is applied fairly, reasonably and uniformly by the local govemments which have been assigned the
primary responsibility for its implementation. With respect to import processmg, the United States -
urges Japan to continue modemizing and streamhnmg customs|clearance’ procedures by, among other

/ measures, extendmp the new Simplified Declarat}lons Procedures Act to express carriers, and increasing
the de minimus value in the Customs Clearance Law from 10, 000 yen to' 20,000 yen (a level similar to
that employed in the United States). The subrmssxon also calls!on MITI to work closely with the JFTC
to promote competition in highly ohgopohstlc mdustry sectors. : i - '

Legal System and Infrastructure: To address the growing ( concem of the US. busmess community

- with the inadequacy of the legal infrastructure in §Japan, the Umted States has expanded its submisston
this year to set out a number of legal issues the Japanese Gove mment should address. These include: -
(1) increasing the number of legal professionals in Japan; (2) i nnprovmg the hngatlon process; (3)

: - reforming Japan’s arcane arbitration law; (4) augmennng Jud1c1a1 overmght over administrative agencies;’
(5) improving the ability of courts to issue and enforce prompt, ‘and effective orders to remedy legal -
violations; and (6) improving the transparency of judicial proceedmgs In addition, the United States
continues to press Japan to remove the ban on partnerships between Japanese and foreign lawyers.
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Competition Policy: In the Third Joint Status Report, Japan co nﬁrmed that it will ensure the

independence of the Japan Fair Trade Commission (JFTC) when the; central government is reorganized

in January 2001 and the JFTC becomes part of th% Soumusho (General Affairs Ministry). In this
year’s submission, the United States recommends that Japan take formal medsures to safeguard the

JFTC’s independence following the reorgamzatxon| It urges the JFI‘ Cto play an active role in

" promoting competition in regulated sectors, mcludu‘lg by estabhsh'mg a Jomt working group with the
Ministry of Posts and Telecommunications (MPT) o review wa)'/s to promote competition in the
telecornmunications, postal insurance and other postal services sectors under MPT jurisdiction. In
addition, the United States is urging Japan to substantially mcrealse the JFTC’s overall staff levels. The
submission also calls on Japan to make operation of the sumharge payment system more eﬂ'ectlve in

' supporting the investigation and deterrence of collusive agreements among compentors

Transparency: Under the Enhanced Initiative, Japan has implemented a number of measures aimed at
increasing the transparency and accountability of i its regulatory system mcludmg the enactment of an
information disclosure law, adoption of mlemakmg procedures and introduction (in January 2001) of a
policy evaluation process. Building on these- measures the Umted States is seeking steps in this year’s
submission that would curtail bureaucratic dtscretlon by: (1) mcorporanng the rulemakmg procedures '
into a law; (2) requiring that administrative guldance be issued in writing; and (3) requiring administrative -
agencies to allow the public to comment on proposed legislation/ before it is submitted to the Diet. In
addition, the United States is asking Japan to require industry. assmlatlom special public corporations
(tokushu hojin) and other organizations with legal authority that serve as self-reglﬂaung organizations to
increase their transparency and accountability -- mcludmg by allowmg mterested parties to comment on
their proposed rules. L
Commercial Code: The Japanese Government recently announced the begmnmg of v

a major initiative to reform its Commercial Code, which prov1des the; ﬁmdamemal regulatory framework
~ for conducting business in Japan. Thus is the first comprehens1ve rev1ew of the Code in half a century.

A bold revision of the Code, which is scheduled for completion in ?002 could introduce greater
flexibility in the organization, management and caplmi structure o]f . -

Japanese companies, and improve their efficiency and accountabﬂny Ulumately, this will strengthen

Japanese firms and irnprove the business envnomnlent for foreign firms. The current Commercial Code

stifles investment (both domestic and foreign) and i%s hurting Japan's efforts to integrate more fully in the
international economy. The United States has recommended that Japan consider revisions of the

‘Commercial Code that would: (1) make corporate| boards more mdependent of management and .

accountable to shareholders; (2) eliminate many of the current rei:stnctmns on:a company’s capital

structure; and (3) push Japan closer to mtematzonal standards of accountmg and disclosure. The

submission also calls on Japan to allow for greater |pubhc and forelgnx expext input in the process- of the .

‘Code’s revision. . - : Jo B
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LEGAL SYSTEM AN]D INFRASTRUCTURE

i

As deregulationand restructuring of the Japanese economy continu!es, the ability of the business community
in Japan 'to rely on the Japanese legal system to facilitate business transactions and resolve disputes will
become increasingly important. It is essential that Japan undertake the necessary reforms of its legal system
so that it is easily accessible and is able to function éxpeditiously and efficiently. From the perspective of = -
creating : a legal environmert in Japan that is conducive to mternancnal busmess and investment and that

“ supports deregulation and structural reform, the Umlted States recommends that the Government of Japan
take the measures outlined below. ‘ :

'

1
| v IR
L LegalServices | ;
, . ; : ; .
Improvmg the delivery of international legal and other professmnal services is essential if Japan is
to develop as an intemational business and i‘inanczai center. The US. ‘Government appreciates the
‘Japanese Government’s recognition in the THIRD JOINT STATUS REPORT ON THE U.S.-JAPAN
ENHANCED IMITIATIVE ON DEREGULATION/AND COMPETITION POLICY (THIRD JOINT REPORT) of
 “the importance of adequate legal services|in an mtematlonal ﬁnanmal center” and the concems
“expressed on the adequacy of the Japanese legal semces infrastructure to meet international
business needs. Based on that recognition, fit is unportant rhat*Japan address the aspects of its legal
- "system that are limiting the ability of Japanese and foreign busmesses to obtain in Japan the hxgh
‘quality and fully integrated international legal services.that they find in London, Hong Kong, New.
“York and other major financial centers. 1Accordmgly,‘the Umted States recommends that the

. Japanese Govemnment take the following actions: - ;

; and_chﬁ:_ngaLthstmals_ The J apanese Govemment should ehmmatie the resmctlons
on partnership, employment and other cost-sharmg relationships between and among
Japanese lawyers (bengoshi) and foreign legal consultants {(gaikokuho-jimu-bengoshi or
gaiben), as well as with other legal professionals; mcludmg benrishi, zeirishi, shiho shoshi
and gyosei shoshi, and to allow complete ﬁeedom of assocmtlon among Iegalprofesslonals

- in Japan.

,B_engggm_ The J apanese Govennnent should remove mscmmnatory restrictions that

[

apply to gaiben, but not to bengoshi, mcludmg
1. . Allowing gaiben to employ bengoshs on the same basm that bengoshi are allowed

toemploy gaiben; and | , ; : D
: | - J uf

,33;,




requirement, not applicable to bengoshi, that a gaiben
may give advice on so-called “third country’ law (the law of a country other than
the one which is a gaiben's home _]urlsdlctlon) only on the basis of specific written
advice from a bengoshi or a lawyer adrmtted to .practice in the third country
involved. Japan should allow a gaiben tooffer adwce on third country law on the
same basis as a bengoshz R

L1
¢
B

; ,

c. A]lQ%E&dLC&dlLiQLEmdmc_e_mlap_m The Japanese Government should allow a
; foreign lawyer to count all of the time in Japan spent praéticmg the law of the lawyer’s home
jurisdiction toward meeting the experience required to regxster asa gai 'ben, not just the one
year allowed under current practice . = '

iégal System Reform : Lo
- 'Ihe business community is most hkely to comxmt capxtal and technology to markets with legal
systems that aie easily accessible and have sufficient and comprehenswe legal services and reliable
» d1spute resolutionmechanisms. The busmess‘ community also seeks transparent and understandable
~ judicial procedures that result in predictable, [rehable, fair and non-arbltrary judicial decisions. Such
procedures, by reducing perceived risks and thereby lowermg transaction costs, strengthen the
financial attractiveness of proposed transactions and i increase. the likelihood that businesses will -
- commit resources to a particular market. The United States appreciates the Japanese Government’s
recognition in.the THIRD JOINT REPORT of the need toreformits judicial system “to meet the needs
of Japanese society,” and the steps that Japa'm is taking to increase the number of bengoshi. With’
respect to the issues of particular concern to the international busmess commumty, the United States
recommends that the Japanese Government|take the followmg actions: '

[N

I.’.

A Increase the Number of I .egal Professionals. The Japanes'edevemment should actively -

consider all possible options that| would increase substantially the number of legal

. professionals in Japan. As a general principle, the!number of legal professionals should not
be set arbitrarily by regulatory authorities or by professional organizations, but rather should
be determined by the demands of the market for legal services. As a starting point, the
United States urges Japan to implement a spemﬁc]and substantlal increase in the number of
bengoshi, suchas the goal recommended by the LDP’s Judicial System Study Group in its
May 2000 report (reachmg the level in France thhm a specxﬁed period of t;me)

' B ' Lmnmms The Japanese Govenunent sheuld unprove thc efﬁc:ency and speed of
- evll hnganon by inter alia: , ‘

1. Expanding the number of judges and judicial staff: f'l )
R o : ’ [

|;
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+ SENATE APPROVES TEN BI]LATERA]U INVESTMENT TREATIES
‘ : o _ ) I ! :
United States Trade Representative Charlene Barshefsky welc'orned the Senate’s approval yesterday
of ten Bilateral Investment Treaties (BITs) that were negotiated during the Clinton Administration. The
_treaties are with Bahrain, Jordan, Bolivia, El Salvador, Honduras Lrthuama, Croatia, Uzbeklstan,

Azerbaijan, and Mozamblque An amendrnent toa BIT w1th Panama was also approved

“These agreements serve the key US. objectlve of bringing these countnes into the world tradmg
system as comprehensrvely as possible,” said Ambassador Barshefsky “BITs are critical to our larger
. efforts to promote trade and protect U.S. mvestrnent overseas. These treaties provide America’s

investors with the primary protections they need to do business abroad in a time of expanding

opportunities and changing markets, while the}" also expand the web of good, solid investment regimes

“These investment meaties'are part of this Admmstratron ] efforts to bmld stronger economic
relatronshlps in quite different, but equally important, areas of the! world The Bahrain BIT is the first

signed with a Gulf nation. This BIT and the Jordan BIT are paxtlof a:series of steps to strengthen and .

diversify America’s commercial relationship w‘1th the Mlddle East. These BITs will offer

additional confidence in Bahrain and Jordan as. centers of business and
trade in this region, remforcmg our shared cornmrtment to peace and
stablllty in this region.’ : AR

IENTNLY
' The Lithuania, C roatra, Uzbekistan, Azerbauan treaties are decrsrve steps forward in bu11d1ng a sohd

foundation for our trade and investment relations with economies in transition. The BITs will bolster -

market-oriented reform as these economies deve_lop the pol_liciesf needed to integrate into the world

economy. They will provide basic protection‘s needed by investors in a time of growing commercial -
opportunities. The BITs with Bolivia, El Salvador, Honduras, as well as the amendment to the Panama




re is a significant amount of U.S.

investment.
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The BIT with Mozaxnblque is the ﬁﬁh with a sub-Saharan Aﬁman country, and the ﬁrst in ten years in
Africa. This BIT supports United States efforts; to increase U S. exports to Africa and provides
reasstirance to businesses contemplating investment in this regxon Mozambxque has undertaken
extensive reforms despite serious obstacles. Increasing investment w111 rexnforce the benefits of peace,
democracy and economic growth in sub- Saharan Africa. o i
* |

[

Background o SR ' D

ABIT provides the rlght to invest on terms no xless favorable than those

- accorded domestic or third-country, lnvestors' mlmost sectors. Italso
entitles investors to the free transfer of capital, proﬁts and royalties,
freedom from certain performance frequirements that distort trade and
investment flows, access to international arbltratlon and internationally
recognized standards for exproprlatlon and compensatron The Treaty also
obhgates governments to afford transparency in mvestment

In an era where the international competltlveness ofU'S companies is

' dependent upon an effective worldwide presence in each region, these BITs
will play an important role in provrdmg confldence to U.S. investors to
make capital aeomrnltments The beneﬁts of these agreements are not
limited to U.S. investors. They rals|e standards throughout the world for the

. treatment offorexgn investment. By removmg obstacles to foreign
investment and providing fundamental protections, they enhance the
prospects for an increased flow of 'nvestmen«t and greater prosperity to
regions and countrles whlch are capital- depnved ron -

i
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U.S. AND JORDAN SIGN HISTORIC FREE TRADE AGREEMENT
!
: ; ‘ Pre31dent Clinton and King Abdullah II today witnessed the sxgmng ofa hxstonc Free Trade Agreement
{FTA) between the United States and the Hashemite ngdom of Jordan, This agreement, signed by

. ‘ U.S. Trade Representative Charlene Barshefsky and Jordanian Deputy ane Minister Mohammad--
Halaigah, is only the fourth free trade agreement the United States has negonated, after Israel, Canada
and Mexico, and the first ever with an Arab state. An FTA w1th Jordan has been one of the
Administration’s top forelgn and trade policy goa.ls ' Lo =

!

“This agreement is the capstone of our economic »partnershxp w1th Jordan', v&;hjch began with U. S.-
Jordanian cooperation on Jordan’s WTO accessmn, our joint Trade and Investment Framework

- Agreement and our Bilateral Investment Treaty,” said Ambassador; Barshefsky “It also has broader
political significance. It is a powerful example to| Jordan’s neighbors in the Middle East that there are
great benefits to peace, and is a vote of conﬁdence in Jordan’s ecoriomic reform program, which.
should serve as a source of growth and oppomxmty for Jordamans m the coming years. [applaud the '
vision of President Clinton and His Majesty King Abdullah in cioncemng ‘the project and carrying it

through to conclusion s0 mpldly D
A

Ambassador Barshefsky continued: ‘The agreement is also the first ever to Ehave, in the body of a U.S.
trade agreement itself, key provisions that reconfirm that free trade and the protection of the
environment and of the rights of workers can go | hand in hand. /It wﬁl not require either country to
“adopt new laws, but rather requires each to enforce the laws it currently has which will join free trade
~_ and open markets with other public responsxbxlm ” She noted that both countnes have been
conducting envmmmental reviews, which were ‘extremely | useful in developmg some of the pmwsxons of
-the agreement ' ‘ . o e

Ko
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The US.-] ordan Free Trade Agreement mcludes the followmg

i

_ Ehrmnauon of vntually all tanﬂ“s on mdustnal goods and farm products within 10 years

Free trade in services, giving American services| providers full access to services.
. sectors of key importance, and providing excellent opportumues in financial, education,
- audio-visual, courier services and .

|

other sectors

Mod‘ern intellectual property rights commnments which w111 prov1de prospects for -
techriology-based industries, copyright-based mdustnes and pharmaceutrcal companies;
A joint commitment to promoting ‘a hberahzed trade envxronment for e-commerce that '
should encourage investment in new technologies, and avoid i imposing customs duties
on electronic transmissions, imposing unnecessary barriers to market access for
dlgmzed products, and unpedxng the abrhty to dehver semces through electronic means; -

Provtstons on envrronmental principles — sustamable development, mmntaunng high--
levels of protection and improving| environmental laws, not relaxing environmental laws -
to ericourage trade, and ensuring effective enforcement of domestic environmental laws
— as well as provisions on technical cooperatxon on the ermronment, increased market
access for environmental goods, technologies, and services; and environmental ‘
exceptions; i o : 5

Provtsrons on labor that ensure full enforcement of national laws and affirm the existing
commitment of both sides to the ILO’s core labor standards :

' Addmonal commitments by both countries to make use of transparency and

appropriate pubhc participation in the operation of thhe agreement and maximal use of
transparency in dispute settlement procedures with the other, and to encourage such
transparency in dispute settlement proceedings in the World Trade Organization.

N i : . :

|
! Lo

- The agreement offers the prospect of raprd growth in a relatweiy small trade reiattonshlp Two-way .
trade between Jordan and the United States totaled $287 rmlhon in 1999 $276 million in U.S. exports
to Jordan and $11 million in U.S. imports from Jordan. An anaiysm by the:U.S. Intemational Trade
Commission suggests the potential for growth under the new agreement, showmg that if an FTA had

~ been in effect in 1998, U.S. exports of cereals (other than wheat) could have increased by 14 percent, -
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electric. machmery exports doubled, and exports of
approxmately 39 percent

The agreement builds on other U.S. initiatives in the

e region, designed to encourage economic

development and regional integration. These include the 1985 U S.-Israel Free Trade Agreement and

its extension to areas administered by the- Palesuma
Industrial Zone (QIZ)- program.

The Qualifying Industrial Zones are areas under jo
are eligible for duty-free treatment in the United St

n Authority in 1996 and the 1996 Qualifying.

|

int Ismeli‘-]ordanian cus;tcrils control whose exports
ates. The QIZ program was initiated by President

i

Clinton'in 1996. The United States has also signed Trade and Investment Framework Agreements
(TIFAs) with Turkey (2000), Egypt (1999), Jordan (1999), and Morccco (1985); and encouraged

membership in the World Trade Orgamzatmn for n;
Jordan:and Oman. :

Building on these ac}ﬁevements, President Clinton
negotiations of a Fre¢ Trade Agreement on June 8
-support of the peace process, and King Abdullah’s
King’s commitment fo a market economy and pnv

ations in the regxon, facﬁltanng the recent entries of

I

1 B

and the King of Jordan agreed to begin formal

The commitment recognizes both Jordan’s strong
remarkable drive for economic reform. The
atization, -his leaderslup in encouraging Jordan’s

accession to the WTO in April 2000, and Jordan’s strong record on'respect for core labor standards

and envxronmental protection in the context of trad
decxs:on

-30 -
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THE U.S. - JORDAN FREE TRADE AGREEMENT

FACTSHEET = | o
t P ,
The U.S.-Jordan Free Trade Agreement (FTA), signed on. October 2'4 20b0‘ will eliminate duties and
commercial barriers to bilateral trade in goods and services originating in the United States and Jordan.
The FTA also includes, for the first time ever in the text of a trade agreement, separate sets of '
substantive provisions addressing trade and the em'nronment, trade and labor and electronic
commerce. Other provisions address intellectual property rights’ protectron balance of payments, rules
of origin, safeguards and procedural matters such ?‘ls consultanons and dlspute settlement. Because the
United States already has a Bilateral Investment Treaty with Jordan, tthe FTA does not include an

mvestment chapter. .

The Free Trade Agreement has setlen major sectionS' ' ' . ' Vi ;
" o : . e

Tariff Elimination: The FTA will eliminate tariffs on virtually all trade between the two countries within

10 years. The tariff reductions are in four stages: Current tariffs of less than 5. percent will be phased out

in two years; those that are now between and 5 and 10 percent will be ehmmated in four years, those

between 10 and 20 percent will be gone in five years, and those that are now more than 20 percent will

beehmmatedmlOyears P 1

| K '
| O

Services: Jordan alneady enjoys near complete access to the I‘JS services market. The FTA will
open the Jordanian services market to U.S. companies. Specific libéralization has been achieved in ™
‘many key sectors, including energy distribution, convention sendces,ipnnﬁng and publishing, courier
services, audiovisual, education, environmental, financial, health services, ’tourism, and transport
services. '

. o
i

Intellectual property rights: These provisions incorporate the most upsto-date international

standards for copyright protection. Among other thmgs Jordan has undertaken to ratify and implement
the World Intellectual Property Organization’s (WIPO) Copynght Treaty and WIPO Performances

and Phonograms Treaty within two years. These(two treaties, sometimes referred to as the "Internet

* Treaties," establish several critical elements for the protection of copynghted works in a digital network -

envuonment, including creators’ exclusive right to make their creatrve works available online.

Co o
Electronic commerce: For the first time in a free trade agreement, Jordan and the U.S. have each
committed to promoting a liberalized trade environment for electronic conmerce that should encourage
investment in new technologies and stimulate the |mnovat1ve uses of networks to deliver products and

services. Both countries agreed to seek to avoid imposing customs duttes on electronic transmissions,

imposing unnecessary barriers to market access f(‘)r drgmzed products and: unpedmg the ability to

deliver services through electronic means. o R

Labor provisions: For the first time ina U. S. trade agreement rather than ina srde agreement, the
Jordan FTA mclud< s in the body of the agreement key provisions that reconﬁrm that free trade and the

! ! AN
S

|
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protectlon of the riéhts of workers can go hand in hand. These proviéions reaffim the parties’ support |

for the core labor standards adopted in the 1998 International Labor Orgamzanon s Declarationon .
Fundamental Principles and Rights at Work. The countries also neafﬁn’ned their belief that is
inappropriate to lower standards to encourage trade, and agreed in prmmple to strive to improve their
labor standards. Each side agreed to enforce its own existing labor laws and to settle disagreements on
enforcement of these laws through a dlspute settlexlnent process

P ;, .

Envu'onmental prowsnons Again, for the first tlme in the body of a free tmde agreement, the Jordan

'FTA includes a separate set of substantive provisions on trade and the envuonment Specifically, each
country agreed to avoid relaxing environmental laws to encourage trade. The United States and Jordan.

affirmed their belief in the principle of sustainable development, and agreed to strive to maintain high

levels of environmental protection and to improve
provision on effective enforcement of its environm

then' exmronmental laws. Each side also agreed toa’
ental laws, and to settle chsagreements on

enforcement of these laws through a dispute settler!nent process. | Both cointries are conducting
environmental reviews, whxch were extnemely useful in developmg some of the provisions of the

agreement

‘The United States and Jordan also agreed on an énvironmental ooopéraﬁon initiative, which establishes
a U.S.-Jordanian Joint Forum on Environmental Technical Cooperation for ongoing discussion of
environmental priorities, and identifies envuonment|31 quality and enforcement as areas of xmtxal focus.

~The environmental elements of the FTA package also include language on transparency and public
input, and on environmental exceptions. Finally, the FTA mclud& a ”mnfmn“ initiative ---an initiative
that is good for both business and the environment by ehmmatmg tariffs on'a mimber of environmental
goods and technologies and liberalizing Jordanian restrictions on, certain enwronmental services.

i

Consu!tatmn and dispute settlement: The Umted States envxs1ons' most questions on the

interpretation of the agreement or compliance with

‘the agreement bemg settled by either informal or

formal government-to-govemnment contacts. The FTA provides for dlspute settlement panels to issue
legal interpretations of the FTA, but only if the countries have ﬁrst consulted and failed to resolve the

dispute. The process includes strong provisions on
such dispute settlement panels is non-binding, and

transparency. As in the Israel FTA, the report of
the affected country is authonzed to take appropriate

measures if the parties are still unable to resolve a dlspute once a panel has 1ssued its recommendations.

H

Background:

Jordan s Trade Profile::

i
i

Jordan became a member of the World Trade Orgamzatlon in April 2000

In 1999, U.S. exports to Jordan were $276 million. Top U.S. exports to Jordan in 1999 were wheat

($26 million), aircraft parts ($25 million), rice ($14!

million) and com ($10 million). Jordanian exports

to the United States in 1999 were $11 million, jewelry with precmus metals ($4 mllhon) and men’s and,

boys swts (81 mxlhon)

|
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Barshefsky Announces Two New Qualifying Indust;rial Z;ones' in Jordan |

Just prior to the signing of the U.S.-Jordanian Free Trade Agfeém'ent, United States Trade
" Representative Charlene Barshefsky today demgnated two additional Jordanian-Israeli “Qualifying
‘Industrial Zones” (QIZs), from which goods can enter the United States duty free. Today’s newly-
designated QIZs, Aqaba Industrial Estate and Jordan Cybethty Co have been developed to attract -
producers of information technology, telecommunications equipment and software. The QIZ program
was established in 1996 to stimulate economic cooperanon between peaee partners in the Middle East.

“The QIZ prograrn has proven to be a vital cornponent of economlc growth for Jordan and Israel as
well as a stimulus to economic cooperation betweén Jordan and Israel,” said Ambassador Barshefsky
“Two years ago, the first QIZ, located in Irbid,|Jordan, employed about 1,800 people, at eight
factories. Today the Irbid zone has outgrown its original boundaries to mclude more than 50 factories,
including some with a direct American stake, and employs more than 7 000 men and women. QIZs are
the largest source of employment growth in Jor P -
“Economic cooperation of this kind will help move the countties in the }l\‘ﬁddle East forward toward a
future of economic mtegratton and shared beneﬁt ? Barshefsky eontmued

© She said the request for additional zones demonstrates the success of the QIZ formula, by which goods
produced in the QIZs enter the United States duty free if produced with both Jordanian and Israeli
content. The zones are under joint Jordaman-llsraeh customs control. Since 1998, many of Jordan’s

© most competmve exports have been produced in the QIZs and have entered the U. S duty free.

" Including the two new ones announced today, here will be a total of séven Jordanian-Israeli QIZs.
'Ihe new Jordan ("yberCtty QIZ is'located inside the Jordan Umversxty of Scxence and Technology and
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- will focus on information technology and software development. The new Aqaba QIZ is part of a larger
Jordanian Government project to develop the trade and port mfrastmcture of the Agaba Special
Economic Zone. . ‘ |
Eaekgmrmdz - : A

'I.

The Umted States proposed the concepts of QlZs in Presrdent Chnton s Proclamatron No. 6955 of :
November 1996. That proclamation extends duty free status to “products of the West Bank, Gazaand
Quahfymg Industrial Zones”. The QIZ represents an unprecedented opportumty to gain duty-free
access to the U.S. market and is available only to Jordan andiEgypt Only Jordan has chosen to take
advantage of the program -
P . .
In order for QIZ products to gain duty free entry into the U. S cerram requrrements set by uUs. law
must be met. U.S. law requires that the article be a product that has been’ grown, produced or
manufactured in the zone, and that at least 35 pdrcent of the value ofa product must consist of materials

produced in the'QIZ. Content ﬁ'om Israel, the West Bank or; Gaza can’ also be included in the 35
 percent figure. ‘
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