
United States Department of the Interior 

OFFlCl! OF THE SECRETARY 
W.uhingwn, D,C, 2(;240 

ORDER NO. 311' 

Subject: Principles for the Discharge of the Secretary', Trust Responsibility 

Sec. 1 Purp.... Thi, Order is intcnW:d to provide suidance to the employees of the 
Dep8!1mCl1t of the Interior woo are responsible for can:rin8 out the Secretary's trust 
responsibility .. it pertains to Indian trust _ All DeportmOlllal reguJalions, policy 
Sla1ements, inslrucIions, or manuals rogartting the discharge ofthe Secretary'. trust ""poMlbililji , 
shall be itttcrpreled or developed using these trust j>rinciples. In additioo, these prillOiples 
provide guidance to all persons wbo,mansgelndlan trust _ ' 

This Order is inteoW:d to eddre.. neither the unique govemmeot-to-govert!!nOn! relationship 
between the United StIIleS and Americanlodian and Alaska Nallve tribal governments nor the 
unique relationsblp between the United S_ and individuni Indians, both ofwhich bave been 
referred to ... trust responsibility. 

Sec. 2 Ba.kground. The trost responsibility is defined by treaties, statutes, and Executive 
orders. , The most camprebonsive and informative legislative statement of S........nal duti.. in 
regan:! u> the truSt responsibility of the United Stares WIIS sct out in the American lndlan Trust 
Food Maruqjement Reform Act of 1994 (Reform AcI), Pub. L. 103-412, Oct2S, 1994, 108 Stat 
4239. The Reform AcI provides: ' 

The Secretary's proper diselwge .lthe trust responsibilities of the United States 
shall in<lude (but aM not limited to) the fuUowIns: ' 

( 1) Piovidilig udequale systemS for II.C<OWltiog for and reporting trust fund balances. 
(2) Providittll adequate controls over receipts and disbursements. 
(3) Providing pCrlodlc, timely rcconcilialloDS to ..""'" the ""cura.:y of",,"ounts. 
(4) Detennining8C<\ll1lh> cosh balances. "" 
(5) Prcpariol and supplying ""count OOlders with periodic statements of their ",,"ount . 
perfo_ and with balances of their ...aunt whielt shall be available on. daily wis. 

'(6) Establishing consistent, wriU.n policie. and procedures for InI!t fund managemen, ' 
and ..count\og. " 
(7) Providing adequate staffing, supervisioo, and tntioinS fur trust fund management and 
aooountiog. 
(8) Appropriately manaalag the natural , ..,"",:.. located within the boundaries of Indian 
n:servaI\ons and !lUSt lands. 

25 US.C. § 162a(d). 



AJ; stated in the Ref""" Act, this list of duties is not exhaustive. Tl1crof6te, to understand the . 
nature of the Department's duti.., we must look to • variety ofoth., sources for guidaac.:· One 
int<mal Depanmontal so"",o ofguidaDoe is legal advice from the Soncitor's Office. The 
Solicitor'. Office cilntinues to provide the DeJ>artn\cnt with guidaace through fonnal and 
infonnallegal advi•• reganling its trust responsibility. The moS! comprehensive docUment 
availehle on this subject is • letter by Solicitor KrulilZ datad November 21, 1978, analyzing the 
federal government's responsibility concerning Indian property inten:sts. This legal guidaDoe 
from the Solicitor's Office informs our interpretation ofthe duties required by tr<ati.., ',tatutes, 
and Executive orders. ' 

Legol guidance 0150 is found injudiciol decisions. 'In Semjnole N!!ljon v. Unit¢ Statg, 316·U.S. 
286 (1942). the Supmnc Court said thet the _ ...1in its deolings with Indians i. clwll<d 
with "moral. obligslions of the higbest responsibility and tnJsr" and sbould be "judi!<d by lite 
most exacting fiduciuy stIIndaad." jd. at 296. Many ather.,.... too numerous 10 list here have . 
discussed the trust responsibility. ~ PjJafvbjny y. Skelly Oil C!I., 390 U.S. 365 (1968); lima. 
¥...UnitedSll!lei!,463 U.S. 110 (1983); l)mled SlI!lei! ¥.. Mjtcheu. 463 u.s. 206 (1983) <Mi"bcU 
lI); While Mountain Ambo Ttibn. United SIa!ei. 20 CI. CL 371 (1990); Pmmjd Lake Pajuu: 
lril1!C Y. Mo!llln. 354 F. Supp. 252 (D.D.C. 1972);.and Cobell y. Babbitt, 1999 WL1581470 
(D.D.C. Dee. 21, 1999). 

. . 
It is with this legal history in mind that I i.,ue this Order. Thi. Order i. intended to provide 
guiding ptinciples to interpret Of develop poliO)' _ents, regulations, and instruetions 
regsrding the proP« disebsrge of the Secretary's trust responsibility. It would be beyond my 
authority, sod this Order i. not intended. to impose the legal standards by which • bn:ach of trust 
claim would be reviewed in a court oflaw. . 

See. 3 Aulliorily.· This Order is Lssued in accordance with the Reform Ad. 

Sec, 4 DdlDiti,"u. 

'.. "Beneficial owner" means both lndisn tribes and individuallndi.". who .... the 
beneficial owners of Indian trt.IBt ...... hlold by the federal 80V_1 in trt.IBt or with a 
res1riction against alieDation. 

b, "Persons who manoge Indian trust assets' meW DepanmontaI employees or 
con_lors. or bldian tribes that beve been properly delegs;ted specific authority to manase or 
administer Indisil trust assets. . " 

c. "TtII3IeO" m..... the Seeretsry or any person who has bee. properly authorized to 
act as the Trustee f",Indian trust assets. . 

d. '''Indian trt.IBt ....ts" means lands. natural reso~ mOMY, or other assets bold 
by 'the federal government in b'usl or that .... restri<:ted qainst aUeuaIll!n for Indian tribe, and 
individual Indians. 
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e. ,"Trust reilponsibility" as used in this Order'only pe:iains to Indian ttust assets. 

See. 5 T ..... t Principia: 'Th. proper diS<barge 'of the Secretary's trust ~..ibility ""I"""", 
without Ilmitation.'that the Trustee. with. high dell'"" of care, slrill.und loyalty: 

, , .. Protect und p........ Indilm trust ....ts from loss. damnge. unlawtW alienation•. 

waste, and depletion; 

h. Assure that any m""",ement of Indian trust assets that the Secretary has an ' 
obligatio. to 'undettak. promot•• the intemt of the beneficial owner und supports, to the extent it 
is consistent with the Secretary'. trust responsibility. the beneficial owner'. intended .... of the 
....ts; , 

C. EnfOla: the lerins ofali I..... or other apmeots that provide for the .... of trust 
....ts; und take appropriate steps'to remedy trespass on trust or ,"stricted lands; 

d. !'r9mote tribal control and .elf·determination over tribal trust lands and .....,un:..; 
, , 

e. Select and overs.. persons who 1IlItII8&. Indian trust assetIl; , 

, f. Confirm that tribe. that 1IlItII8&. Indian trUst ...... pursuant to coottaetsund 
, . 


compacts .~thorized by the Indian S.I~·Detem>inotioo und Education Assistance Act. 2S U,S.C. 
450. ~~" pro1Cct und ptUdently ~ Indian trust ..SOlS; . ' 

.. g. 'Provide oversight und review of the performanceof the ~" trust . 
responsibility, ioelwling Indilm trust asset und io_lIlItII8&emenl programs, operotional 
systems, und ioformotio. systemlI; 

h. Account for and timely identify. coUect, deposit, invest, aod distribute income due 
or held on bebalfoftribalund indMdnalindian accounl holders; 

'" - L ' Maintajn a verifiable systcin ofrecords that is capable. at a minimum, of 
idetItif)ing: (I) the location. the benellcial 0_. any 1esweneumlmmces (i. •.• 1...... perotits, 
etc.). the user of the ....un:e, the toms und monIe. paid. if anr.und the value o(trust or 
restricted lands und ....urcos; (2) doles ofcollections; deposits, transfers, dlsbumments, third 
party obligations (Le,. court ordered cbild !Upport, iudpments, etc.). amount of.srrtiogs. 
investment inmuments und elosiog ofaU trust fund """"lUllS; (3) documon.t$ pertaining to w:tiona 
taken 1(, prevent or compensate fur aoy dlmini.hment ofthe Indian ttusl assetS; und (4) 
doeumeo" that evidence the Secretary'. w:tiorut A1gordiog the """"'iemcnl und disposition of 
Indian trust _; 

j; Establish und maintain ..system of records that permits beneficial own." 10 

obtain ioformalion regarding their Indian trust assets in • timely manner and pro1Cct the privaoy 
ofsuch iofQrmalion io _.with applicobl. statut..; 
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k. " Invest tribal'and individual Indian _I funds to maI<e !hi _t account lO1I3Onably 
prod'Jetive for the beneficial owner consistent with marlcet conditions existing at the time tile 

investment is made; ," . 


1. Communicate with beneficial oWners reganling the IlllUlII&cment and 

administration of Indian trust _; and 


m. Prote<t treaty.based tiJlUng, hunting, gathering, and similar rights of aceeis and 

1'eSOum: """ on traditional triballarulo. " 


Sec. 6 G .....I Proybloa. This Order is intOnded to enhance thellepottment'. management of 
the Secretary'slrust responsibility. It is not intended to, and doeS not, cn:ate any right to 
administrative or judicial review, or any legal right or benefi~ substantive or procedural, 
enfun:cable by a port)' againSl the United States, its 1ig0nci.., or instnnrumtalitie.. it. offioers or 

, ~lo)'ees. or any other person. 

Sec. 7 Imp1emeDhllIou. This Order shall be implemented as guidance for tile employ... of all 
burOaus and offices willtin the Department as they review, modilY or promulgate new ' 
regulation!, potiey statements, instructions or mannals, as they develop legislative andlrodgetiry 
proposal>, and as they llllUlII&e, administer, or take other aetiono directly "'Iating to or pot<ntially . 
affecting assm held in _t by tile United· Stales for Indian tribes and indlvldnal Indians. 

. 
Sec. 8· ElI'ectlVe Oate..This Order i. effective immedi8lely. It wiU _ in effect until its 
provisions ... converted to the Departmt:ntal Manual, or until it is amended, superseded or 
revoked, whichever comes first. In tile absence ofany of the foregoin8 aetions; the provisions of 
this Or<ler will tlm!li.nsto and beconsi!!erod obsoJeto on October 31, 2000. ' 

;33?7-f~ 
. - Se~ of the Interior 

Date: 
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PREFACE 

On Apri129, 1994, President Clinton reaffirmed the Federal government's commitments to operate within 
a govemmentMto-govemment relationship with federally recognized American Indian and Alaska Native 
tribes. and to advance self governance for such tribes:, He also directed federal agencies to build a more 
effective working relationship with tribes, consult with them openly and candidly. and fully consider their 
views prior to undertaking actions that may affect 'their well.belng, 

To advance Presidem Clinton'S goals. the White House established the "Working Group on American 
Indians and Alaska Natives" as part of the Domestic Policy Council. The putpose of the Working Group 
is to coordinate and share information on Indian tribes and programs, provide a forum [Of resoluti~n of issues 
amongst Federal agencies., en~ the implementation ofPresidential directives on Indian policy and promote 
initiatives to better serve Indian tribes and their members. The Honorable Bruce Babbitt, Secretary of the 
Interior, chairs the Working Group, and five subgroups have been created to carry out work in the following 
areas: 

.. Religious Freedom 

.. Consultation 

.. Education 

.. Reinvention 

.. Environment and Natural Resource Protection. 

The Administration is pleased to report substantial progress over the past year in improving our relationships 
with American Indian and Alaska Native tribes, 

This .Report summarizes the numerous actions undertaken (lver the last year to meet the President's 
commitments. and updates the One Year Later report of April 28. 1995. 

Additio~al details on this Report can ~be obtained from Faith Roessel, Department of the Interior, at (202) 
208·5904. 



Federal Funding for Indian Programs 

The following table provides a breakdown of Federa! budget authority for Indian programs across the Federal 
govcr,nmem in billions ofdollars: 

-
FY 1995 FY 1996 FY 1997 
Actual Actual Administration Request 

Bureau of 1.729 1.578 1.782 
Indian Affairs 

Indian Health 2J56 2.202 2.400 
Service 

All Others 1.891 1.92) 2.032 

TOTAL 5.777 5.702 6.215 

Note: TOlals may nor add due to rounding. 

-
• BlA is shifting programs to local tribal levels" Tribes can prioritize the basic reserVation programs 

within the Tribal Priority Allocation (TPA) budget activity according to their unique needs and 
circumstances. In the last three years. the TP A budget has comprised an increasingly greater share 
of the BIA operations budget In FY .1992, TPA romprlsed less than 30 perCent of the BIA 
operations budget: the FY 1991 TPA budget provides over 50 percent of the B1A operations budget. 

• The BIA has made signiftc.ant reductions in administrative rosts. In FY 1996, 90 percent ofthe BfA 
operating budget goes directly to the: tribes at the local level. 

Advancing Self Govemapce aDd Self Determination 

• 	 The final flIle on Self Determination was published on June 24, 1996. This rule, which will take 
effect August 23. 1996. was developed jointly by the Department of the [nterior (DOl), Health and 
Human Services (HHS) and tribal representatives using the guidance of the Negotiated Rulemaking 
Act. 

• 	 bi t995, the Bureau oflndian Affairs (BIA) had about 1.500 Stlf Determination contracts. totaling 
about $650 million. with virtually every Federaliy Recognized lndian Tribe, coveting the fuJI range 
of its activities. 
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• 	 1n J995. within BlA, {he number ofSelfGovemanee annual funding agreements increased from 29 
to 53. The funding amount is now about $150 million and covers approximately 180. or a third of 
all. Federally Rccognized Indian Tribes. These agreements cover activities ranging from social 
services to law enforcement to trust related programs. . 

• 	 In anticipation ofself governance. self-determination and devolution of several activities to tribes, 
BIA will, for the first time, identify each tribe's share of its ~udget. 

• 	 Approval ofP.L 93·638 requirements has been delegated by BIA to area offices. 

• 	 Rules .Uid regulations for administering the Self~Govemance program are being developed by a joint 
Federal and Tribal negotiation team.. Participants lnclude 001, HHS and numerous tribal 
representatives. 

• 	 The Department of Justice (DOJ) has initiated a Tribal Courts Project to assist tribal governments 
in strengthening their justice systems. This project includes establishment of: 

U.S, Magistrate Courts on certain reservations. The first such court has convened at the 
Warm Springs Reserva.tion in Oregon. 

Partnership Projects. DOJ will help 45 tribal governments strengthen their justice systems. 
particularly their a.bilities to respond to family violence and juvenile issues. 

• 	 At the end of FY 1995, the indian Health Service (IHS) transferred more than $770 million (0 

support health delivery programs of tribal nations. through self-determination contracts and self
g01.-emance com~cts. This represents approximately one-third of the IHS services budget for that 
year, 

• 	 The fHS has negotiated 29 self~governance compaets and 42 annual funding agreements for FY 
19%, and transferred approximately $300 million to 197 tribes in Alaska and 28 tribal governments 
in the lower 48 States, The process to select an additional 30 tribes to partiCipate in se'f~govemancc 
compacting has been initiated, 

• 	 Pilot projects have been initiated with two compacting tribes, the Jamestown S'KlaUam and the 
Mille Lacs Band of Ojibway indians. to assess the impact ofstable funding on a tribe's ability to 
plan for and manage health service programs, (IHS) 

Advancing the Goveroment-to-Government Relationship 

• 	 Many Departments and agencies have strengthened or begun to implement policies to deal with 
Federally Recognized Indian Tribes on a govemment~t(}-govemment basis, These include the 
Departments ofAgriculture, Commerce, Defense. Education, Energy, Health and Human Services., 
Housing and Urban Development. interior, Justice, Labor. Transportation, Treasury, and the 
Environmental Protection Agency, As part of thi,!'; effort, several Departments and agencies have 
instituted Indian "offices" and "desks," 
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• 	 IHS is being restructured with the dire<:t involvement of tribal and urban indian health leaders. This 
restructuring will eventually lead to delegating greater power and authority to local health care 
service sites" 

• 	 The Department ofEnerg)' (DOE) has comprehensive cooperative agreements with the Confederated 
Tribe~ of the Umatilla Indian Reser'Y3tion, the Nez. Perce Tribe. the Yakima indinn Nation, the 
Pueblos ofCochiti. Jemez and Santa Clara, and the Shoshone~Bannock Tribes which allow for the 
development of tribal environmental capabllities to address health and safety issues and tribal 
cultural concerns resulting from Environmental Management activities. 

• 	 The Environmental Protection Agency (EPA) and 24 tribal governments have signed TribailEPA 
Environmental Agreements (TEAs) that identify tribal priorities for developing environmental 
programs and EPA technical and program assistance, EPA anticipates that an additional 15 TEAs 
will be signed by September 30, 1996. 

• 	 Following the Supreme Court's decision in Adarnnd Constructors y. Pena~·which held that the 
Constitution requires strictjudieial scrutiny of race·based affirmative action programs--DOl has 
reviewed Federal programs which use race as a factor to ensure that they are constitutional, In this 
review, DOJ detennined that federal government programs for Indian tribes are founded on the 
govemment-to-govemment relationship between the United States and Indian tribes and, therefore. 
based on that unique politkal relationship, not race. 

• 	 U.S. Department of Agriculture's (USDA 's) Forest Service signed formal agreements with most 
Southeast Alaska Tlingit and Haida tribal communities which aeknowledge they are governments 
and require ongoing consultation regarding national forest programs and activities, 

• 	 The Forest Service is consulting actively with severaJ affected tribes on the planning and 
management and activities of its units. For example. the Chippewa National Forest in Minnesota 
is working with the Leech Lake Reservation on a fonnal agreement regarding tribal reserved rights 
on the forest. Similarly, National Forests in the Pacific Northwest Region have included tribes in 
discussions of timber. fisheries and other natural resource issues (since they bave reserved hunting, 
fiShing, and gathering rights in those areas), 

Advancing Tribal Sovereignty 

• 	 BfA acknowledged or clarifi~ the status of six tribes in 1995. 

• 	 DOl's Office of Surface Minifig"is working to extend "primacy" (regulatory jurisdiction) to coal
producing Indian tribes with respect to regulating coal mining. on their lands. 

• 	 Approximately 100 tribes now have EPA approval to administer 150 surface water, drinking water 
and solid waste programs in a similar maMer to a state under federal law. ineluding 18 reguiator)' 
program:;, ApprOximately 20 tribes operate pesticide programs under cooperative agreements with 
EPA. 

• 	 In June 1996. EPA worked with 001 and USDA to successfuUy oppose an amendment to the 
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Federal Insecticide. Fungicide and Rodenticide Act that would have limited tribal authority to 

regulate pesticide usage on Indian reservations" 

• 	 OOJ continues to pursue litigation on behalf of tribes and against third parties; 

Seminole Tribe y, Florj<J.p,. Despite oors arguments. the Supreme Court held that Congress 
does not have the authority to abrogate states' Eleventh Amendment immunity under the 
Commerce Clause and allow tribes to sue states, 001 and DOl are studying. and have 
testified on, this decision's impact on the compacting process under the Indian Gaming 
Regulatory Act 

OklahQma Tax CommissjoD v, Chickasaw Nation. DO) argued successfully before the 
Supreme Court that absent congressional consent, states may not tax Indian tribes. 
reservation Indians, or Indian property in Indian country, and accordingly Oklahoma could 
not impose fuel taxes directly on the Chickasaw Nation, 

Reservation Telephone CQOperatjve v, Three Affiliated Tribes, DOJ successfully argued 
before the 8th Circuit for dismissal of me telephone cooperative's suit for failure to exhaust 
tribal court remedies, 

Crow Tribe and the United States v. State of Montana The Ninth Cir{;uit recently ruled that 
the State of Montana and Big Hom County must pay the Tribe $46 million and S I ! million 
respectively. These amounts represent taxes imposed and collected by the State and County 
on Crow Reservation coal since 1975. The Court of Appeals further ordered the District 
Court to de¢ide whether the State and County should pay interest on the funds they 
unlawfully collected_ 

Leecb La". DOJ filed a brief supporting the Leech Lake Band of Chippewa Indians' 
appeal of a lower court's detennination that its reservation-based fee lands are subject to 
state &t valQrem taxation. 

Protecting Trust Resourc-es and Indian Lauds 

• 	 Each agency within 001 has institutionalized the Secretary's Order on protecting Indian truSt 
resources. This includes incorporating such considerations into the National Environmental Policy 
Act process. 

• 	 Because ofDOI's successful actions on behalfofthe Metlakatla Indian Community, it is now sec~re 
in its possession of Warburton Island and its eastern salmon run. ' 

• 	 DOl is establishing a procedure that would uphold the Department's authority to take land into trust 
for Indian tribes. 

• 	 Smu:b 12akota y, United States ~~ Recognizing that the Indian Reorganization Act is the cornerstone 
of modern federal Indian law, 001 is seeking review ofan Eighth Circuit Court of Appeals' decision 
that a portion of the Act. which empowers the Secretary of the Interior to acquire land in the name 
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of the United States in rrust for Indians.. violates the non~delegl1tion doctrine. 

• 	 United States v, Pend Ordlle County Public Utility Distrkt ~~ DOJ helped secure $3,030.000 in 
trespass damages on behalf of the K.alispel Tribe and certain tribal a!lattces for the Utility's 
longstanding flooding of lands within the Kalispel Reservation. 

• 	 .lY.i.l.iliJrns y, Babbiu ~~ 001 successfully defended in district court DOJ's interpretation of the: 
Reind(:cr Industry Act of 1937 as having reserved the reindeer industry in Alaska for the benefit of 
Alaska Natives. The case is currently under appeal. 

• 	 UOit£2 States v, Wasbjog!.QO -- 1ft tbis landmark, longstanding case, the United States has continued 
its support and defense ofJndian treaty fishing rights. Most recently, in Sub:12foceeding 89-3, DOl 
succeeded in obtaining a ruling from the district COurt that largely extended the 50/50 allocation 
ruling:> applicable to salmon to all species of shellfish wherever found in a tribe's "usual and 
accustomed" fishing area. 

• 	 United..5tales v, Michigan n In this 23~year old Indian fishing rights case involving the Day MiUs 
Indian Community, Sault Ste. Marie Tribe ofChippewa Indians. and the Grand Traverse Band of 
Ottawa and Chippewa Indians, the district court recently issued an order which adopted 001's and 
the tribes' argument thar commercial harvest of salmon is not restricted by the 1985 consent order 
to a single aTea. This is the first time since entty oftha! consent order and the establishment of the 
Dispute Resolution Mechanism that the Judge has decided a "fisheries management" issue. 

Improving Trust Funds and Asset Management 

• 	 Over the past several years, progress has been made in correcting the management of Indian trust 
funds and assets. These: improvements help ensure the: Secretary of the Interior meets his fiduciary 
responsibilities to,lndividual Indian beneficiaries and tribes, by ensuring safe investment of trust 
funds at favorable rates of return. providing timely and accurate account hQlder information, and 
correcting decades ofaccounting inaccuracies. Some ofthe more significant improvements include: 

The SpeciaJ Trustee for American Indians was appointed and the Office of Special Trustee 
was created as authorized by the American Indian Trust Fund Management Reform Act of 
1994. The special Trustee is responsible for oversight, reform, and coordination of the 
policies, procedures. systems and practices used by various Departmental agencies in 
managing Indian trust monies, 

Adequate: staffing of trust funds functions has been secured, The number ofpcrwnnel in 
the Office ofTrust Fund Management (OTFM) in Albuquerque, New Mexico, is now about 
100 FTE. 

[n 1995, OTFM successfully converted to a core trust accounting and investment system for 
tribal accounts. 

In 1996, the: Office (If Special Trustee has begun to address the numerous problems 
associated with Individual Indian Money ([1M) trust funds management. With funding 

http:Wasbjog!.QO
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requested in the 1997 President's Budget, the Office of Special Trustee plans to implement 
a critically needed lIM accounting system. 

• 	 The Special Trustee will complete a comprehensive strategic plan in 1997 for further improving trust 
management functions, including trust resource management systems improvements; the installation 
ofan accounts receivable (billing) system; improvements to the land records and ownership systems; 
and improved record keeping. 

Protecting Religious Freedom and Cultural Resources 

• 	 On May 24, 1996, the President signed an Executive Order directing federal land management 
agencies to accommodate access to, and ceremonial use of, Indian sacred sites by Indian religious 
practitioners. In addition, the President directed the federal land management agencies to avoid 
advers,~ly affecting the physical integrity of such sites, and to provide tribes notice of activities that 
may restrict access to sacred sites .. 

• 	 The National Eagle Repository was opened on May 22, 1996 in Denver. The repository receives 
eagle (:arcasses and distributes eagle parts which helps resolve conflicts between the use of eagle 
feathers in sacred religious ceremonies with the need to protect bald and golden eagles. (DOIIFWS) 

• 	 DOl provided about $4 million to about 50 Native American groups to help protect historic places, 
cultural practices and artifacts, and to identify and repatriate human and cultural items found in 
graves in both 1995 and 1996. 

• 	 In August 1995, DOE issued its fmal version of the Environmental Guidelines for Development of 
Culluml Resource Management Plans. This document, developed in consultation with the National 
Congn.$s of American Indian and the National Park Service, provides DOE facilities with the 
necessary framework to develop their own cultur:a) resource management program. 

• 	 Bear Lodge Multjple Use Association, y. Babbitt DOJ and DOl are working to defend, as a u 

permissible governmental accommodation to religion, a legal challenge to the National Park 
Servic(:'s (NPS) Climbing Management Plan for Devil's Tower National Monument, a sacred site 
for several northern plains tribes. The Plan imposes a temporary moratorium on commercial 
climbing during June, the height of tribal ceremonial use of the Monument. The plaintiff in Bear 
~ ,:hallenged the Plan as a violation of the Establishment Clause. On June 8, the court granted 
a preliminary injunction prohibiting the NPS from imposing the moratorium. The Federal 
government is asking the cou!" to stay the proceedings while the NPS reconsiders its plan in light 
of the court's concerns. 

• 	 The Bighorn National Forest in Wyoming has successfully worked with the Crow, Northern and 
Southel1l Cheyenne, Shoshone, Arapaho, and Sioux Tribes and their tribal spiritual practitioners to 
accommodate the access to and ceremonial use of the "Medicine Wheel," a national historic 
landmark and sacred site of many Indian tribes and their members. This was accomplished with the 
suppon of local communities, State Historic Prese~ation Officers, and many others. (USDA) 

• DoD created a set of maps based on a geographic information system displaying DoD installations 



and historic and current Indian lands. Currently, the map data are being refined, A users' manual 
is being created and spatlal and text data are being prepared for elmronic dissemination on the 
Internet World Wide Web. TIle Department ofthe Navy has also published a two-map set that will 
provide information which wi!! serve as the basis for its consultation efforts, 

• In accordance with the Native American Graves Protection and Repatriation Act (NAGPRA), over 
SOOh ofNavy's archeological collections have been identified and assessed. 

• The Army assessed the need for NAGPRA summaries at [67 Army installations, placing it at the 
forefront of compliance which will assist consultation with over 200 tribes, 

• Nellis Air Force Base. ~evada. began a long term Native American Interaction Program with 18 
Shoshone, Paiute and other tribes in January 1996 to examine archaeological collections. provide 
input fin recent Air Force proposals regarding land management decisions, and the base's cultural 
resources management program. 

Prote<':ting Water Rights 

• 	 001, with DOJ's active involvement, has successfully negotiated water settlements for several tribes 
and reservations including Northern CheYClUle Tribe (Montana), Yavapaj~Prescott Tribe (Arizon.a.). 
and the Pyramid Lake Paiute Reservation (Nevada). 

• 	 ~)fWashington v. Acquavella - In this general stream adjudication, the 001 successfully 
asserwd a water right for the benefit of the Yakima Nation, 

• 	 In the extraordinarily cQrnp'lex general stream adjudication ofsurface and groundwater sources in 
the Snake River Basin, Idaho, DOl continues to defend the water rights of the ShQshonewBannock 
Tribes ofthe Fort Hall Indian Reservation, the Nez Perce Tribe, and the Shoshone~Paiute Tribes of 
the Duck Valley Indian Reservation. DOl's most TOCent victory was a decision rendered July 5, 
1996, by the Idaho Supreme Court upholding the 1990 Fort Hall Indian Water Rights Agreement 
against attack by oon·lndian water users. 

Protecting tbe Civil Rights of Americao IndiaDs 

001 has been very active over the last several years enforcing statutc.s that prohibit discrimination against 
American Indians, These include actions chaUenging discrimination related to housing or voting rights:. 
• 	 In April 1996,001 filed a complaint in district court in Rapid City. South Dakota. against the First 

National Bank ofGordon. Nebraska, alleging that the bank charged Indian customers higher interest 
rates on consumer loans than similarly situated white customers, and that it took the race of its 
Indian customers into account in setting those higher rates. 

• 	 Over the last several years DOJ has taken numerous actions that have resulted in significant 
incrcar.es in Native American voter registration and voter tum~out Consent decrees entered in 
laWSUits filed under the minority language provisions of the Voting Rights Act have established 

http:incrcar.es
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extensive continuing programs 10 provide information and assistance in the Navajo and Pueblo 
languages for counties. in Arizona. t-."ew Mexico, and U~ah. . 

Improving Indinn Health 

• 	 Indian health facilities operated by the IHS include 40 hospitals in 12 States, 64 health centers in 27 
States. and 5 school health cemers and 50 health stations in Ig States, Eighty percent of all IHS 
hospitals and clinics are in 9 States-Arizona. New Mexico Nevada, North Dakota. South Dakota. 
Oklahoma. Montana. Minnesota. and Washington. 

• 	 The Health Care Financing A~ministration and IHS are working on an agreement that would raise 
Federal medical assistance o::overage to 100% for Medicaid~funded services in tribally owned, 
operated or leased facilities. 

• 	 HHS is undertaking targeted Indian health care initiatives to address problems or issues specific to 
Indian youth. women and elders. 

• 	 USDA's Rural Development Water and Waste (¥fW) and Community facilities (CF) programs 
which help replace contaminated water supplies. provide running water, treat wasle water and build 
essential medical facilities in the communities., invested $38.5 million in tS states in FY 1993-95, 
This represents an increase of 145% in funding and J00% in tribal coverage over the previous 3~year 
period, 

Improving Indian Housing 

• 	 The Department of Housing and Urban Development (HUD) is coorrlinating activities among the 
20 (or more) federal and private sector partners to implement the action items in the President's 
National Homoo!fflership Strategy initiative pertaining to Native Americans. On June 18. 1996. the 
Department hosted a national program. entitled "Putting the Pieces Together," to address the 
numerous facets involved in bringing homeown-ership to a reservation including planning, 
developing a le~al and physical infrastructure, and selecting and counseling home buyers. 

• 	 HUn continued its efforts to bring new and improved housing and associated amenities to Indian 
communities. These include; 

Oyer 5244 million fOT new 2,325 housing units in FY 1995. $160 million is available in 
FY 1996. 

$162 million for modernizing existing housing units in IT 1995. $\40 million is available 
in FY 1996. 

$23 million for the Indian Home Loan Guarantee Program in FY 1995. $37 million is 
available in FY 1996. 

$14 minion for Indian HOME projects in FY 1995. $14 million IS available in FY 1996. 
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Assisting Cochiti and Santa Clara Pueblos. New Mexico. develop II HAZJ\.1AT pJan and 
response team. 

Undertaking studies to evaluate the potential health risks to Indian communities in the 
vicinity of Los Alamos. 

Cooperative agreements with the Yakima Indian Nation, Confederated Tribes of the 
Umatilla Indian Reservation, and Nez Perce Tribe to support their involvement in the 
environmental restoration and waste management activities on the Hanford Site and 
transportation issues involving reservation lands. 

• 	 EPA has increased resources for its Indian Program from $35 million in FY 1994 to $85 miHion in 
FY 1996. The President has requested $99 million in FY 1997, Most of these monies are provided 
directly to tribes as grants for tribal environmental programs and activities or fund tribal sanitation 
infrastructure. . 

• 	 In 1996. EPA initiated a Tribal Watershed Project and issued demonstration grants to four tribes, 
This project is intended to help tribes all across the countT)' better document the condition of their 
landscapes and identify activities that threaten Tribal ftsourees. 

• 	 Under Pres idem Clinton's AmeriCorps program. the Earth Conservation Corps: manages SO youth 
from the Confederated Tribes of the UmatiUa Indian Reservation. the Nez Perce Tribe, the Yakima 
Indian Nalion, the Shoshone-Bannock Tribes., and the Warm Springs Tribe to implement tribal 
fisheries and watershed projects to restore salmon runs within the Columbia River watershed, 

• 	 In 1995, EIA invested $1.5 million for tribal waste management projects. These included closure 
of landfills affecting the Santee Sioux; Taos, Laguna and Isleta Pueblos~ Grand Portage and Red 
Lake Chippewas; Menominee, Hualapi, Hopi and Washo Tribes, 

• 	 . The Nntional Park Service (DOl) is currentiyworkiog toward restoring the Elwha River Ecosystem 
and reviving salmon fisheries through partial or complete removal of the Glines Canyon and Elwha 
Darns and hydroelectric plants which ha'lC been in existence since the early part of this century. 
The dams have dramatically reduced the treaty fisheries ofat least four federally recognized tribes·· 
th, Lowe, Elwha S'Klallam, the Port Gambl' S'Klallam, the Jamest."," S'Klalhun, and the Makah, 
Restoration of the Elwha River ecosystem and native fisheries. which could cost about StOO minion 
ot' more, would help uphotd the federal trust responsibility to affected Indian Tribes. 

• 	 DOJ rt'cenlly completed settlement in an action initiated in 1982 as a trespass action on behalfof 
the TQlTes~Martinez Desert Cahuilla Indians seeking damages and injunctive relief from decades of 
continuing inundation by the defendant irrigation districts of about 11,000 acres of trust lands 
located within the Torre5~Martinel Indian Reservation in Riverside and Imperial Counties, 
California. The settlemeflt, signed June 18, 1996, calls for a payment of $142 million to the tribe 
from both the defendants and the United States. 

• 	 !lnited States v. Minctec - In response to the OO;:s Ckan Air Act suit against Minerec, a chemical 
plant operator on the Tuhono O'odham Reservation, agreed to discontinue its production ofhydrogen 
sulfide which had previously caused hann to Indian residents of the Reservation. 

http:HAZJ\.1A
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• 	 HUD changed the method of rent calculation in the Indian housing rental programs lowering the rent 
ceiling for many low· income families. 

• 	 In conjunction with the President's Homeownership Initiative. the USDA's Rural Developmer:tt 
Rural Housing Service (RHS) identified barriers (USDA. tribal. and interdepartmental) to delivery 
of the Section 502 Direct Single Family Housing Loan Program within tribal trust land boundaries 
and developed recommendations to reduce these barriers and increase home ownership in Indian 
country_ 

• 	 Under the Rural Housing Native American pilot loan program, 25 tribes will work in partnership 
with USDA and Fannie Mae to obtain guaranteed Section 502 housing loans for at least 250 homes 
on restricted lands within each reservation's boundary. BIA will be responsible for the title 
searches. RHS and Fannie Mae have reached an agreement .with the Navajo Nation, and an 
agreement with the Grand Traverse Band of Ottawa and Chippewa Indians is close at hand. 

Protecting Subsistence Activities 

• 	 Expanded protection for subsistence fisheries in Alaska is a goal long sought by Alaska Native 
groups. DOl has now prevailed in court on the critical issue that the scope of the rural subsistence 
priority for the harvest of fish and wildlife on public lands in Alaska (which is guaranteed under 
Title VIII of the Alaska National Interest Lands Conservation Act) should be expanded to include 
navigable waters where a federal reserved water right exists. Navigable waters were excluded from 
subsistcmce protection previously under an earlier, more restrictive interpretation of the subsistence 
statute. even though most important subsistence fishing generally takes place in navigable waters. 
To implement the recent court decisions, the Department published an Advance Notice of Proposed 
Rulemaking in the Federal Register in April 1996 which identifies the specific navigable waters 
where the subsistence priority will apply in the future and which seeks public comment on the 
Department's proposal. • 

Settling Land Disputes 

• 	 The Nayajo·Hopj Land Dispute u In December 1995, after several years of negotiation, the DOJ 
settled mUltiple lawsuits by the Hopi Tribe against the United States for the failure to protect the 
Tribe's rights against use of its land by members of the Navajo Nation. This historic settlement 
paves the way for a consensual resolution of the longstanding dispute between the Hopi Tribe and 
the Navajo Nation over use of lands partitioned to the Hopi Tribe in 1979. DOJ is hopeful that 
Congress will enact legislation that may effectuate the settlement. 

Increasing En\'ironmental and Natural Resource Protection 

• 	 For FY 1996, DOE allocated over S25.5 million to support American Indian initiatives and 
activities. Much of this is devoted to addressing environmental issues, and to advance science 
education for American Indians. Specific activities include: 
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• 	 MOntanl! v, EPA b DOJ sllccessfully defended EPA's treating the Confederated Salish & Kootenai 
Tribes of the Flathead Reservation as a state for purposes of setting environmental standards under 
the" Clean Water Ac1 within the Tribes' Reservation. 

• 	 No.rth.1vest Sea Fanus v, U.S, Army Corps of En~ineers •• 00) successfully defended the Army 
Corps of Engineers' decision to deny Northwest Sea Farms' application for a pennit to construct 
salmon net pens in an area of Puget Sound because of its potential to adversely impact the treaty~ 
protected rights of the Lummi and Nooksack Tribes to take fish at customary sites, 

• 	 On May 3. 1996, the Department of Defense (000) established principles for consultation with 
Native Amencans on its land management decision~making as part of its environmental 
conservation program. The principles were established based on consideration of the stronE 
religious and cultural ties to natural areas, Currently. the Departments of Anny, Air Force. and 
Navy nre all working on guidelines geared spedfically towards consultation between Native 
American organizations and their activities. 

• 	 DoD issued its Environmental Planning and Analysis Instruction on May 3, 1996, which 
empha.-.izes partnering with and involvement of local governments and local communities in DoD's 
environmental planning process. It also directs that compliance with the National Environmental 
Policy Act must incorporate the analysis required under Executive Order 12898 on Environmental 
Justice, 

• 	 In response to Congressional diret:tion. the DoD devised a comprehensive progmm to: (J) establish 
a management infonnation systems to house existing information on environmental impacts on 
Indian land; (2) conduct preliminary assessments to determine the appropriate responses to these 
impact<;; (3) develop a priority model for allocating resources to nddress these impacts; (4) undertake 
model/demonstration projects: and (5) develop training material and prototype trnining programs 
with Native American and Tribal Colleges and Universities. 

Enhancing Economic Developmenl 

• 	 Indian ;eservations would be eligible to compete for designations, under the President's proposed 
second round of Empowenneot Zones and Enterprise Communities. Potential benefits include 
access TO "brown field" tax incentives to help with envtronmentaf clean~up, certain. private activity 
bonds, and additional expensing of business costs that would otherwise have to be capitalized, 

• 	 The Department of Housing and Urban Development (HUn) provided $43 million for indian 
Community Development Slock Grants in FY 1995 for 106 projects, .$50 million is available in 
FY 1996. 

• 	 HHS' Administration for Native Americans (ANA), which promotes the goal ofsocial and economic 
self·sufficiency for Native Americans, annQunced the availability ofFY 1996 funds for its three 
grant programs in a consolidated funding Program Announcement in the Federal Register on 
September 7, 1995. This announcement combined into one comprehensive document, the following 
ANA grant programs: 1) Social and Economic Development Strategies (SEDS); 2) Environmental 
Regulatory Enhancement; and 3) Native American Languages Preservation and ;nhancement. A...).,JA 
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awarded 217 new competitive grants and continuations under six application closing dates. 

• 	 Treasury and the IRS have completed a draft of the Indian Assistance Handbook, which was 
undt..'Ttaken to ensure that the administration of the tax laws as they affect Indian tribes, is consistent 
across the country. The Handbook is to be circulated to all tribes through the National Indian 
Gaming Cornmissicfl. Copies may aiso be requested from the IRS, 

• 	 Reclamation (DOl) is nearing completion of ruraJ water supply systems for the Three. Affiliated 
Tribes of the Fort Berthold Reservation, the Standing ~ock Sioux of the Standing Rock Reservation, 
and the Spirit Lake Nation of the Fort Totten reservations. It is also constructing the Mni Wiconi 
Project, a municipal, rural and industrial water system that will provide water fOf the Oglala Lakota 
tribe ufthe Pine Ridge Reservation, the Rosebud.Sioux, and the Lower Brule Sioux Tribe. 

• 	 In conjunction with the issuance of regulations that impact tribal gaming, Treasury's Financial 
Crimes Enfo«:ement Network (FinCEN) convened a compliance conference in Orlando, Florida. on 
April 4-5, 1996. These regulations, which became effective August I, 1996 (see 61 FR 7054-7056) 
subject tribal casinos to the same reporting and recordkeeping requirements and anti-money 
laundering safeguards of the Bank Secrecy Act (BSA) as those in place for state-licensed casinos. 
The conference was attended hy over 250 tribal government leaders, casino operators and other 
interested persons. 

• 	 Treasury's Offie<: of the Comptroller of the Currency (OCC) plans to release an information guide 
for national banks. examiners, tribal governments and individuals on mortgage lending to residents 
of Indian reservations who face unique lending issues because of tribal sovereignty and trust land 
issues. OCC also plans to collect infonnatiOl'l about successful programs and partnerships involving 
national banks lending and investing in Indian <"ountry. Moreover, OCC continues to provide 
technical assistance to Indian tribes regarding the new Communit), Reinvestment Act (eRA) rule. 
community development inY¢strnents and tribany~oWJ'led banks, OCC is working with the DOJ and 
<?ther federal bank regulators to address policy issues on tribal acquisition and chartering of financial 
institutions, Finally, OCC highlighted bank provisions uf lending and services in Indian country at 
its February community development conference. 

• 	 Treasury worked to enact legiSlation ensuring that tribes are ahle to offer 401(k) retirement plans 
to their emplo~. The Administration proposed the necessary legislative change in the FY 1997 
budget and ~'Orked with Congress to ensure that the change was included in the Small Business Job 
Protection Act of 1996. 

• 	 In recognition of the importance ofeconomic development in Indian country, the Assistant Secretary 
• Indian Affairs has been appointed a member of the Community Develupment Advisory Board 
established under the Community Development and Regulatory lmprovement Act of 1994. 
(DOIIBIA) 

• 	 USDA Rural Development issued a policy statement acknowledging the rights of federally 
recognized tribal governments to impOse Tribal Employment Rights Ordjnance (TERO) 
requirements on subcontracts and subgrants under contracts and grants to the tribal governments and 
those for the benefit of tribaJ members. 
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• 	 USDA's Rural Development Rural Business-Cooperative Service. which makes grants [0 finance 
development ofsmall and emerging private business enterprises.. has nearly doubled the investment 
in federally recognized tribes--from $35 million l~ $6.6 million--berween FY 1994 to F'Y 1995. 

• 	 An interagency agreement was signed by USDA and the Administration for Native Americans 
(ANA) to improve the economies ofeight tribes and the surrounding communities. 

Enbancing Employment and Job Training 

• 	 Under the Job Training Partnership Act (JTPA). as amended, the Department of Labor's (DOL's) 
Employment and Training Administration has 181 designated grantees representing 91 federally 
recognized tribes, 16 tribal consortia, 15 Alaska l\"ative organizations and 61 non~profit lndian
controlled organizations. Other grants are awarded to Native American non~profit organizations 
serving urban areas, Grantees were designated for a twC}-yeaf period beginning on luly I. 1995, 15 
JTPA grantees have approved plans to participate in the Indian Emplo}ment, Training and Related 
Services Demonstration Act demonstration programs, This program penn its federally recognized 
Indian tribes. including Alaska Native villages, to submit plans that integrate emploYTnent and 
training fonnula based funds from the Depanm~ of the Interior. Health and Human Services, and 
Labor. . 

• 	 The charter of the Native American Employment & Training Council established under the Job 
Training Partnership Act. as amended in 1992, wtl." renewed on July 1. J995. In order to make 
"partnership" meaningful, an major policy issues are presented to the Advisory Council for their 
consideration and advice. The Council's fIrst report to the Seeretary of Labor and Congress has been 
issued to all Indian and Native American grantees. (DOL) 

• 	 The "waiver ofcompetition" provision included in the !992 JTPA Amendments was successfully 
implemented for the first time during the 1995~96 designation process. The law provides the 
Secretary of Laoor with the right to waive competition for a grantee that is successfully 
administering a current grunt. However, waivers will not be used for the 1997-98 designees {to be 
announced March 1, 1997) thereby pennitting all eligible entities. ~urrent grantees and non-grantees 
an QPportunity to compete for JTPA, Section 401 funding, (DOL) 

• 	 The finalized 1996 Partnership Plan was l..'isued to all grantees on July 19, 1996, This second 
Program Year Partnership Plan serves as a blueprint.for further improving program perfonnance 
management and results. 90 percent of the 1995 Partnershlp Plan goals were mel, (DOL) 

• 	 DOL. in consultation with itS Section 401 partners. published in the Federal Register a regulation 
waiver provision that became effective November 1995. The waiver provision allows grantees to 
seek waivers of regulations that impedes their ability to improve program management.. results and 

outcomeS. 

• 	 DOL's Employmem Standards Administration (ESA) excellent working relationship with and 
commitment to the Tribal Employment Rights Organization (TERO) ensures Native Americans have 
an opportunjty to panicipate fun), in employment with Federal contractors covered under Executive 
Order 11246. as amended. TERO DirectorS and other Native American Leaders are also invited to 



15 

participate in regional management meetings and to express their concerns. DOL participated in an 
Alasknn Construction Initiative which involved TERO representatives. DOL also met with the 
Alaskan Native Coalition on Employment and Training and with TERO Council members to hear 
their concerns. 

• 	 The Family Support Act gave Indian tribes and Alaska Native organizatiot~s an opportunity to apply 
to operate a Job'Opportunities and Basic Skills Training (JOBS) program. Currently. there are 76 
Indian tribes, consortia of tribes and Alaska Native organizations operating a JOBS program. In FY 
1996, the tribal JOBS grantees received $8.5 million to operate their programs on behalf of Native 
American AFDC recipients residing in the service areas of the tribal grantees. In fiscal year 1995 
the tribal JOBS grantees helped over 1,250 AFDC recipients gain employment at an average hourly 
wage of$6.36. (HHS/Office of Family Assistance). 

Increasing Indian Energy 

• 	 In fiscal year 1996, 12 grants totaling SI.65 million were awarded for increasing energy efficiency 
and renewable resource use to the following tribes: Ute Mountain Ute, Nambe Pueblo, Devil's Lake 
Sioux. Manzanta Band of Mission Indians, Mohegan, Picuris Pueblo, Native Village of Chignik 
Lagoon, Haida Corporation, Cape Fox Corporation, Atka Native Village, Jicarilla Apache, and 
Standing Rock Sioux. (DOE) 

Enhancing Indian Agriculture 

• 	 Several USDA agencies are working together to heighten awareness of USDA services available to 
American Indian and Alaska Native communities. A 2-year grassroots outreach campaign is being 
conducted through'a contract with the Intertribal Agriculture Council (lAC). 

. 
• 	 USDA's Farm Service Agency (FSA) is making a concentrated effort to ensure that American Indian 

prpducers have equitable access to the new 7-year production flexibility program. To ensure the 
protection and lease value of American Indian agricultural land, FSA is working closely with--and 
authorized--BIA to sign these 7-year contracts. In addition. FSA is working directly with tribes to 
communicate all aspects of the new programs to every eligible fanner and has enlisted BlA support 
in ensuring they take full advantage of the new program sign up. 

• 	 With the support of Foreign Agricultural Service (FAS) Agricultural Attaches in Asia., the American 
Indian Trade Development C;:ouncil has successfully promoted such products as range-fed beef, 
buffalo meat. and seafood products in Japan, Hong Kong, and Singapore. FAS also provides 
training to American Indian exporters on how to participate in the Market Assessment Program 
(MAP), FAS continues to work closely with lAC outreach coordinators to identify export-ready 
American Indian companies, and to recruit those companies for participation in MAP and other trade 
promotion activities. A trade mission will be conducted to Hong Kong and China in the fall of 1996 
to promote American Indian products. 

• The Extension Indian Reservation Program (EIRP), administered by USDA's Cooperative State 
Research, Education, and Extension Service (CSREES), provides extension agents to, selected 
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American Indian tribes. The extension agents conducl programs of instruction on reservations in 
response to needs identified by the tribes. The programs help Ameri<::an Indians develop agricultural 
enterprises ranging from rearing and restocking salmon in Washington. to growing specialty seed 
crops in Arizona, to establishing a farm<:rs market in North Carolina, to vegetable gardening in 
Ataskn, These efforts aim to bring the benefits of the land-grant universities to the Reservations, and 
to increase quality of life. income. and self-esteem. 

Base Realignment and Closure Program 

Each military department is committed to working with Indian tribes interested in acquiring military property 
under the Base Closure process and laws. in 1995, the President announced another round ofclosures ~i1ich 
prompted renewed interest from tribes. At the federal screening level. DOl usually makes the request on 
behalfof a tribe, and the affected military department coordinates with aU parties. Following are examples 
of significant actions related to base closures which involve both DOl and military services: 

• K.l, S~'gAjr force Base. MarQUette. Ml- The Sault Ste Marie Tribe ofChippewa signed Ii lease 
for 275 bousing units, three industriaJ buildings and two commercial buildings. The tribe is 
screening business proposals and expect to start major redevetopment activities by spring. 
Cooperation between the toea) Redevelopment Authority (LRA). Air Force Base Conversion 
Agency. and the tribe is greatly aiding the success ofjob creation of the base and redevelopmenl of 
the community. 

• Williams Air fume Base. Mesa Arizona - Air Force recently negotiated the sale oftne base golf 
course tl..1 the Gila River Indian Tribe. DOl has made a request on behalf of the tribe for other 
"excess" federal property, 

• Loring Ajr force Base. Limestone, ME - Former military housing units are being transferred to DOl 
on behal f of the Aroostook Band of the Micmac Tribe. a recently recognized tribe whkh. as yet. 
has no land base . To enhance the tribe's economic aIld governmental self~sufficiency, other property 
is also planned to be transferred to 001. 

• Naval Station Sand Point Seattle. WashlnGgn  The City of Seattle and the Muckleshool Tribe are 
finalizing an agreement that will address the tribe's interests and the community's redey~topment 
plan by giving the tribe land in the area of the dosing base and access to part of the base. The 
agree~cn[ also provides the tribe fishing rights and piers formerly part of the base. 

• fru1 Wjngate. GaUuR-Ne:w:MexiCQ ~ The Navajo Nation and ZWli Pueblo. working with the Council 
ofGovernmentS is drafting an"economic redevelopment plan. This closure involves DOl-withdrawn 
public domain lands which will revert to DOl for the benefit of both tribes, Currently, the Navajo 
Nation is using excess warehouse space for food distribution to American Indians and an excess 
building for vehicle maintenance to service the food distribution vehicles. 

• Sierra Army Oe.pot HerlQDi, ell ~ Members of the Susanville Indian Ranche:ria serve 00 the Local 
Redevelopment Authority's Executive Council and will pwticipate in redevelopment planning, The 
rancheria desires excess property to establish the State of California's first Regional Youth 
Treatment Facility and are working with the local community in this process. 
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Ad\'ancing Indian Child and Family Welfare 

• 	 The Health and Human Services (HHS) Administration for Children and Families (ACF) working 
with BlA and the Children's Bureau, satisfactorily addressed three longstanding concerns in indian 
Country. Specifically. 

Beginning in FY 1996, every tribe will, for the tirst time, be eligible for direct funding for 
Social Security Title JV~B parts I and II - funds administered by ACF for child welfare 
services. 

In FY 1996, tribes will receive family preservation funds for the first time ever. 

In FY 1996. as a condition for receiving Federal funds, ALL States must submit plans to 
HHS outlining tribal cons~ltation methods for tribes within their State to address their 
method ofcompliance with the Indian Child Welfare Act 

• 	 Through a three percent set~aside in the HHS' Child Care and Development Block Grant. 
approximately $28 million was awarded in FY 1995 to 226 tribal grantees representing ove:r' 500 
Indian tribes. Alaska villages. and tribal consortia, . 

• 	 Child Welfare Services, whose goal is to help keep families ,together, awarded $2.2 million in FY 
1996 funds to Indian tribes, as of July 24, 1996. (HHS/Cbildren's Bureau) 

• 	 The Children '5 Bureau's family Preservation and Family Support Services. which helps state child 
welfare agencies and eligible Indian tribes establish and operate integrated. preventive family 
preservation services and community-based family support services for families at risk or in crisIs, 
awarded $2.1 million in FY 1996 funds [0 Indian tribes, as of July 24.1996. (HHS) 

• 	 HHS' Office ofCommunity Services (OCS) and Administration for Native Americans (ANA) are 
planning to hold a national tribal workshop from October 30 to November I. in Washington. D.C. 

• 	 In FY 1996, the Amen"';' Indian Head Start Program network operated by HHS' Head Start Bureau 
has 130 funded grantees. These grantees, located in 2S states. include 118 federally recognized 
tribes who directly operate programs; 4 Inter~tribai consortia representing 26 reservations, 12 
colonies and 14 rancnerias; and 8 Alaska Native Regional Corporations serving 35 villages and 
cities. 

• 	 In FY 1996, there were lSJ58 children enroUed in the American Indian Programs Branch Head 
Start Programs. Indian Head Start program staff totaled 3.965 for School Year 95~96. The Indian 
network has 487 centers and 919 classrooms. 

• 	 HHS' Head Start Bureau held eight tribal consultation meetings around the country to provide 
elected tribal leadership an opportunity to offer input and feedback on current regulatory and policy 
issues related to Indian Head Start 

• The Office ofChild Support Enforcement (OSCE} provided technical assistance to the Congress on 
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proposed amendments to welfare refonn legislation related to services for Native Americans, The 
final conference agreement on the welfare reform legislation, the Personal Responsibility And Work 
Opportunity Reconciliation Act of 1996, reflected some of these dis:cussions and adds a state pian 
requirement under which child support agencies may enter into agreements with Indian tribes for 
the cooperalive delivery ofchild support enforcement services in Indian country\ The legislation 
also allows the Secretary of HHS, in appropriate cases., to make direct payments to Indian tribes with 
an approved chlid support enforcement plan under title IV-D of the Act (HHS) 

• 	 OCSE has formed a Native American Work Group with federal, state and tribal representatives. The 
goals of the work groups include identifying barriers and opportunities for states and tribes t-o 
explUld CSE services fO the Native American population, (I-rnS) 

• 	 "OCSE's: regional offk:e staff coordinated a wide range ofactivities and provided technical assistance 
to support the Child Support Enforcement program's mission, e.g., it provided assistance in the 
de\'elopment of support guidelines and a Policy and Procedures Manual for the Navajo Nation. 
(HHS) 

• 	 HHS' Family Violence Prevention and Services Program funded 120 tribes and tribal organizations 
for the purpose of reducing family and intimate , ..iolence through coordinated prevention and 
services: stra(egies. The program provides funds for the provision ofshelter services to victims of 
family violence and their dependents, In addition, the funds provide support for related services in 
shelter programs such as legal advocacy, family violence prevention counseling, and other 
prevention activities. 

• 	 As part of the HHS' Administration for Children and Families (ACF) Tribal Initiative, 
representatives from over 400 tribes were invited to participate in the following three tribal 
partnership events the week of August 5,.t996 in Denver. Colorado; 

The ACF Tribal Bui!ding Bridges Forum. 

The Northwest Head Start Conference. 

The Annua' Kational Tribal Child Cate Conference, 

• 	 USDA's Food and Consumer Service (FeS) sponsored a national meeting for Indian State agencies 
that administer the Special Supplemental Nutrition Program for Women. Infants, and Children 
(WIC) in Albuquerque on February 6-8. 1996. FCS developed a new packet of WIC materials to 
increase awareness of Fetal Alcohol Syndrome (FAS) among American Indians and Alaska Natives. 
Of the mo~e than 7 million Me participants, nearly 117.000 are women, infants, and children of 
American Indian or Alaskan Native descent. It.is estimated that American Indians and Alaska 
Natives have 11 F AS rate two to three times higher than the overall population, The materials include 
the nationally recognized film. "Sacred Trust." 

Improving Food and Nutrition 

• 	 About 325.000 American Indians and Alaska Natives receive food stamps ep.ch month. {USDA) 
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• 	 The Food Distribution Program on Indian Reservations (FDPIR) food package was received by 
about 1)4,000 other participants in 1995. New products such as lower~fat frozen ground beef and 
reduced-fat macaroni and cheese bave been added to the food package, and product specifications 
have been modified to reduce fat. sodium, and sugar. USDA plans to initiate a comprehensive 
FDPJR food package review in FY 1996, in full partnership with Native American cooperatorS. 

• 	 In FY 1995, USDA, through programs for needy families donated about $4.8 million ofground beef, 
canned poultry, pork and vegetables, and dried egg mix to Indian tribes. 

• 	 USDA's Food Consumer Service (FeS) is working to improve the nutritional quality and variety 
of commodities provided under the Food Distribution Program on Indian Reservations program. In 
a major departure from standard procedures, USDA established a pilot project under which fresh 
produce was made available to tw"o tribes participating in the FDPIR which had restricted the food 
package to items with long shelf lives due to the relative isolation. of reservations and their limited 
storage capacities. tn FY 1997> USDA plans to expand the pilot to encompass up to 18 additional 
sites. 

Reducing Alcohol and Drug Abuse 

• 	 in FY 1995, the Department of Housing and Urban Development (HUn) Public and Indian Housing 
Drug Elimination Program (PIHDEP) awarded $9,) million to 41IHA grantees, 

• 	 HUn's Youth Sports Program provided 28 grants to IHAs totaling $3.3 miliion in FY 1995. This 
program was not funded in FY 1996, however. most eligible activities under this program are
eligible under the Public and Indian Housing Drug Elimination Program. 

• 	 Five schools were recognized under the national Drug Free Schools Recognition Program for public 
and prlvate elementary, middle and secondary schools. (DOIIBIA) 

• 	 USDA's Rural Development Community Facilities program funded construction ofa IO,OOO"square. 
foot ;;ubsrance abuse facility on the Yankton Sioux Tribe Reservation, South Dakota. to house up 
to 20 full~time patients. 

Improving Indian Education 

• 	 The Department of Education (ED), as c(}-chair of a working group with DOt, has been working 
during this past year with other Federal agencies on a draft Executive Order for tribal coUeges. This 
draft order was presented to the Domestic Policy Councif for White House consideration and review. 
The purpose of tJ~e Order is to expand Federal assistance for Indian institutions ofhigher education, 
promote tribal sovereignty and individual achievement. and advance the National Education Goals 
and Federal policy in [ndian education, Importantly. tribal sovereignty and the Federal 
Government's unique relationship to American Indians and Alaska Natives would be reaffinned by 
the order. 

• 	 ED's. Indian Education programs serve 430,000 students in the public and BIA schools in 42 states , 	 . 
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through nearly 1.300 PrOjects. Indian Education programs,are not administered by the states: funds 
go directly [0 school, district. or tribal grantees. 

• 	 In FY 1996. American Indian students were served by approximately $226 miUion dollars in impact 
Aid funds for schools nationwide. 

• 	 In 1994, 4S percent of American Native High School graduates earned the core credits recommended 
by A Nation 01 Risk ~~ a dramatic increase over the 7 percent reponed in 1982. This demonstrates 
the high levels to which native srudents can achieve upon completion ofhigh school. However, the 
proportion of Native American high school graduates taking the recommended core credits is stHl 
below that for all high school stUdents (52 percent in 1994), 

• 	 Scores on the Scholastic Assessment (SAT) for Native Americans have improved between J987 and 
1995. Native Americans students' scores increased by an average of 10 points for verbal and 15 
I'O:ln15 in mathematics. Likewise, between 1986 and 1995, Native Americans showed the largest 
gains among all ractal groups on the ACT messment 

• 	 The number of Native Americans taking Advanced Placement exams in English, mathematics, 
science, and history Increased by 4Sl percent from 1986 (41 S students) to 1995 (2,412 students) 
compared to an increase of 220 percent for'aU races and ethnic groups. Native Americans 
represented 0,5 percent of all AP test-takers, about half their representation in the student population. 

• 	 Under the provisions: of the President's Goals 2000: Educate America Act, the Office of Indian 
Education Programs (OEIPIBIA) and the National Indian Goals 2000 Panel have developed long 
range goals and benchmarks for the BfA funded school system, These goals include: 

By the yea! 2000, increasing the average daily attendance rate from 90 percent to 94 
percent. reducing the yearly dropout rate from 15.6 percent to 11.6 percent. and increasing 
the enrollment retention rate of students from 93 percent to 97 percent. 

Increasing the number of students reaching the proficient and advanced levels by five 
percent per year, based on new authentic assessments. 

Decreasin~ substance abuse incidents by ten percent. 

• 	 As of t996, 105 o_f the 187 BJA funded school~ i.e.• 56 percent, are controlled by tribal councHs 
andfor tribal boards of education. 

• 	 A cooperative effort between"'the Centers for Disease Control, IHS. and BfA developed an integrated 
curriculum to address comprehensive school health issues relating to adolescents. Currently there 
nre fourteen pilot sites. 

• 	 In 1996, the Jolmson~O'Malley program was transferred to the Tribal Priority Allocation category 
of the Tribal Budget System. Using a national student count from 1995, funds were transferred into 
each participating tribels base funding level under the TPA This move has increased tribal control 
over education funds, 
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• 
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• 

• 

• 

• 

• 

• 

• 

• 

The OIEP received one ofnineteen Challenge Grants from ED, This five year $5 million grant will 
assist schools in integrating technology into the curriculum, Corporations such as :vficrosoft, Intel 
and Apple are partners in this project. 

BIA is the first State Education ASS(lciatio(1 (SEA) in the runian to have all Loca! Education 
Associations {LEAs} submit IASA funding requests in a Consolidated School Reform Plan. 

BfA was one of two SEAs that provided a model Professiooal Development Plan for 9 LEAs for i:; 
months providing on· and ofT-site training, and supplying each school with technology and 
integration of technology into the curriCUlum, 

Leupp, Linle Singer, HanahviUe, Grey Hills, Greasewood and three Pima Agency schools were 
designated Charter Schools by their respective states. 

Eight Indian schools were recognized as Blue Ribbon Schools under a national recognition program 
spons!ued by ED, The program identifies: those public and private elementary, middle and 
secondary schools that provide outstanding academic programs. (OJEPIBIA) 

Indian tribes and schools are participating in an innovative School-to.-Work Opportunities Program 
administered through the Departments of Education and Labor. The Puyallup, and Yakima tribes 
received grants in 1995 to implement the program. as did the Lac Courte Oreilles and Alamo Navajo 
Schoots, (n additton, four BlA funded schools were awarded planning grants; Chief Leschi, 
HannahviUc, St. Stephens Indian School, and Tohono Q'odham High Schoo): 

in !995~96, 22 BIA funded schools serving approximately 1,680 families were selected for the 
Family and Child Education. (FACE) program, a family literacy program that serves children ages 
0-5 and their parents. This program. a collaborative effon by Parents as Teachers, the National 
Center for Family I..-iteracy. the High Scope Educational Foundation, and BlA. is designed to 
enhance early chHdhood education, parent and child time, parenting. skills and adult education, 

ED worked successfully with Indian organizations on the restoration of funding for 'ED's indian 
Education program after the House Appropriations Committee voted to eliminate that funding in the 
FY 1996 Interior Department appropriations bitl. ED bas cootinued, since then. to work closely with 
the indian community on budget issues, 

, 
In its proposal for reauthorization of the Car) Perkins vocational education program, the 
Adm inistration proposed the continuation ofseparate programs for Indian tribes and organizations. 
and for tribally controlled vocational institutions, . . 
Youthhuild is a prop designed to help disadvantaged young adults who have dropped out of high 
school to obtain the education and employment skills necessary to achieve economic self-sufficiency 
and develop leadership skills and a commitment to community development in low~income 
communities. The Notice of Funding Availability (NOFA) for Youthbuild was published in the 
Federal Register on Monday, March 4, 1996, announcing availability of up to $37.5 milliQn. The 
maximum award for a Youthbuild implementation grant is $700,000. Grants are eKpected to be 
awarded by the end ofAugust 1996. (HUD) 



• 	 The Corporation for National Service is implementing a 1% set-aside equivalent to $2.5 million for 
Native American and Aluska Native programs. 

• 	 USDA '5 food and Consumer Service (FCS) included the 29 tribal colleges given land-grant status _ 
by President Clinton in October t994 in an agency program which provides excess computer 
equipment at no cost to land-grant colleges. 

• 	 The USDA's Higher Education Programs- office established an endowment fund for the above 

mentioned 29 Tribal CQlleges, authoriz.ed under P.L, J03-382. In 1996, the first of an anticipated 

series affive contributions ofS4.6 million has been invested by the U.S. Treasury. The interest 

earned for fiscal year 1996 wili amount to about $100,000 for use in fisul year 1997 and will be 

distributed to the institutions by means ofa statutory formula. The total for the endov.ment fund at 

the end of 5 years will amount to $2.3- million, These funds will be used to facilitate teaching 

progmms in the food and agricultural sciences. (USDA) 


• 	 USDA's Communities Facilities program funded phases two and three of the Pinon Unified School 
Distri¢t project in Arizona., in the amount 0($2.800,000 to help upgrade education for the Navajo 
Nation, 

• 	 In 1996, the office of Higber Education Programs launched the Tribal Colleges Education Equity 
Grant.. Program. This fonnula grants program provides $50.000 for each of the 29 Tribal Colleges 
designated as 1994 land-grant institutions 10 improve teaching programs, (USDA) 

• 	 The Children. Youth. and Families at Risk lnitiative--supported by USDA's Cooperative State 
Research. Education. and Extension Service (CSREES) in partnership with State and count)' 
Cooperative Extension Services~~provided funding and technical support for numerous programs 
focusing on Native American needs. Examples include 4-H Yukon Fisheries. Oklahoma After 
School Care Program, Wind River Reservation Youth and families at Risk Project, Wyoming, 

Advanciog Justice aDd Law Eoforcemeot 

• 	 United States Attorneys' Offices with significant Indian Country jurisdi<:tion have focused on how 
to provide better service to the American Indian population. In 1995-96,26 additional Assistant 
United States Attorney positions have been provided to districts containing significant amounts of 
Indian Country, In addition. several U.S. Attorneys' Offices have worked with federal, tribal, and 
state agencies to develop memoranda ofunderstanding to address problems caused by overlapping 
jurisdlctions, Finally. training programs are being redesigned to ensure that federal prosecutorS
understand the jurisdictional fnunework for Indian Country, the law,-and their responsibilities to 
American'Indian communities. 

• 	 The FBI and the BlA work together to investigate federal crime which occurs on lndian Country. 
In 1995 and 1996. the United States Attorneys have encouraged the further development "ftribal 
police and law enforcement programs and aggressive cross-designation of tribal police with alA 
and other appropriate policing authorities. Twenty-seven additional FBI agents will be assigned to 
supplement the agents currently cpnducting investigations: in indian Country. In addition, the FBI, 
BIA Law Enforcement, and the Federal Law Enforcement Training Center (fLETC) have entered 
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into a memorandum of understanding providing $1.125 million from the FBI to expand and improve 
investigative and managerial training of Indian Country law enforcement agencies. 

• 	 DOJ has several programs to build tribal capacity to address crime: 

The Community Oriented Policing Services (COPS) program, established under the Violent 
Crime Control and Law Enforcement Act of 1994, is committed to helping Indian tribes 
control crime by helping them hire more police officers and expand their law enforcement 
capacity. To date, 129 Indian Tribes have been approved for estimated funds totaling 
$22,998,450. This includes 177 different grants in 24 states, and 367 funded police officer 
positions. The COPS Office also provides funding to support training to implement the 
principles and practices of.community policing. 

For FY 95, 4% of the STOP Violence Against Women fonnula grant program was set aside 
for Indian tribal governments. Of the $1,040,000 designated for grants to tribal 
governments, a total of 14 grants were awarded to II tribal governments and 3 consortiums 
representing 35 villages and 14 tribes. For FY 96, $5.2 million will be allocated to this 
program. 

Office of Juvenile Justice and Delinquency Prevention (0]10) in FY 95, provided $1.2 
million to the Fort Belknap Indian Community, Montana for the Safe Futures program, a 
five year comprehensive and coordinated delinquency prevention and intervention treatment 
program for at·risk and delinquent juveniles. 

Other Social Services 

• 	 The National Senior Service Corps spent $5.6 million to support 30,000 volunteers serving in Indian 
communities in 20 states. 
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1999" 
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Good moming Chairman Young, Chainnan Campbell and MemberS ofthe Committee. I am pleased 
to appear before you today to provide the Department's views on S.15B6, a bill that will amend the 
Indian Land Consolidation Act to more fully address the problem of the fractionated ownership of 
Indian lands, Resolution of this issue is critical to the economic viabHity ofIndian country and the 
successful implementation of the Department of the Imerior's ongoing efforts to implement trust 
refonTI. I would like to thank the House and Senate Committees and their staffs for the efforts they 
have put forth to resolve this complex issue, The fact that this hearing is a joint hearing serves to 
underscore the importance of this issue; and the commitment of Congress to resolve it 

HISTORY 

The origin of the fractionation problem has been docwnented many times. Although severa! treaties 
provided for the allotment of Indian land, the process became a nationwide policy in 1887 with 
enactment of the General Allotment Act (GAA), The GAA directed thai tribal lands be divided into 
small parcels and given or "allotted" to individual Indians. The purpose was to accelerate th(f 
civilization of the Indians by making them private landowners and, ultimately, to assimilate them 
into society, at large. Many Inruans sold thCir land j but few assimilated into the surrounding noo
Indian communities, resulting in wide-spread homelessness and impoverishment for Indians. By the 
1930s it was widely accepted that the GAA had, for the most part, railed, In 1934 Congress, in 
Section 1 of the Indian Reorganization Act. stopped the further aliotment of tribal lands. A direct 
result of the GAA was the loss of over 100,000.000 acres ofland from the Indian trust land base 
between 18S7 and 1934. An indi"rect result was fractionated o\\-nership of land allotments. 

As originally envisioned by the drafters of the GAA, allotments would be held in trust by the United 
Stales for their Indian owners for no more than 25 years, At the end of the 25 years, the land Would 
be conveyed in fee simple to. its Indian owners, Many aUottees died during the 25 year trust period., 
In addition, it became evident that many allottees continued to need federal protection. As a 
consequence, Congress enacted limited probate laws and authorized the President to extend the trust 
period for those individuals who were not competent to manage their lands. 'The presumption \vas, 
however, that at some point in the foreseeable future the lands would be conveyed to their Indian 

. owners :Tee offederal restrictions. As a consequence, Congress did not amend the probate laws even. 
though it continued to extend the period oftrust protection. As individuals died, their property 
descended to their heirs as undivided "fractional" interests in the allotment. In other words, if an 
IndIan owning a 160 acre allotment died and had four heirs, the heirs did not inherit 40 acres each. 
Rather, they each inherited a 1I4th interest in the entire 160 acre allotment. As the years passed, 
fractionation has expanded exponentially to the point where there are hundreds of thousands of tiny 



fractional interests spread throughout Indian country. 

The fractionated ownership ofIndian lands is taxing the ability of the Department to administer :.md 

m!lintain records on Indian lands, Fractionated heirship also threatens the integrity and viability of 

the Department's trust funds management The Department is charged by statute with maintaining 

Federal bldia.'1land records on these hundreds Qfthousands of fractional interests and v.'ith probating 

the estates of every Indian Individual who owns a fractional interest in an allotment, regardless of 

how small that interest may be. The Department also maintains Individual Indian Mon.ey (lIM) 


. accounts to receive, distribute, and account for income received from these fractional interests. In 

many cases) the fractions are so small that the cost of administering the fractional interests and 

maintaining the IIM accounts far exceeds both their value plus any income derived therefrom. 

THE INDJt\!'J LAND CO!'JSOLIDt\TION ACT 

In 1984, Congress attempted to' address the fractionation problem with passage of the Indian Land 
Consolidation Act (ILeA). The ILeA authorized the buying. seUiilg and trading of fractional 
intetests but j most importantly. it provided for the escheat to the tribes of land ownership interests 
of Jess than 2 percent. Over 55,000 of the 2 percent-or-Iess fractional interests escheated since 
passage of the ILeA in 1984. However, the problem of fractionation continues to worsen and, in 
fact, since- the Supreme Court declared the current escheat provision unconstitutional in Babbitt ~; 
rOupe" 117 S.Ct. 727 (1997), is accelerating. This is because interests that would have escheated 
are now passing to the heirs and further fractionating, and because nwnerous estates will have to be 
reopened in order to revert the 55,000 escheated interests. The costs of maintaining heirship records 
and administering the land is inordinately expensive for the BIA. Approximately 50 - 75 percent 
($33 million) of the BIA's realty budge. goes.o administering !hese fractional interests malting funds 
unavailable for more productive investments in lands, Other programs such as trust funds 
management, forestry, range~ transportation, and social services. are likewise adversely impacted. 
Utilization ;:mdior conveyance of the fractionated property by the numerous Q\-Yners is also difficult 
because of the need to secure the numerous consents which are required. 

ACTIONS ax THE DEPARTME!'JT 

In 1994, my office distributed a consultation package to trjbal leaders to address the issue of 
fractionation and followed it with a letter to avmers of trust and restricted Indian lands..The package 
included a proposal in the form of draft legislation and invited eorrunents and suggestions for 
alternatives to the concepts contained in the draft legislation. The letter to landowners was sent to 
more than 126.000 individuals. The landowners lener described the proposal and included a 
questionnaIre. More than 12,000 persons, 90 percent of whom reported themselves as members of 
federally recognized tribes. responded in wri.ing during 1995, Sixty,five percent (65 percent) of the 
respondents in the survey of landowners agreed with the basic concepts of consolidating small 
fractional interests in the tribes through an acquisition program and preventing and slowing further 
fractionation. 
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S. 1586 

1n order for any initiative to have a measurable impact on the fractionated heirship problem, it ~ust 
have two major components- first, it must eliminate or consolidate the number ofexisting fractional 
interests and, second. it must prevent or substantially slow future fractionation. S.1586 accomplishes 
both of these objectives. S. 1586 provides an acquisition fund to eliminate existing fractional 
interests and contains limitations on the devise and descent of trust property that \.\ill materially slow 
the future fractionation of allotted lands. Savings from the cost of probating Indian estates alone 
justifies the cost of the acquisition program. The average value ofa less than 2 percent fractional 
interest in aUotted lands on twelve reservations studied by the General Accounting Office (GAO) 
in 1992 was.estimated to be less than 5200. Comparatively, upon the death of an Indian owner. it 
costs the BlA between $1,500 and $2,000 to probate the landowner', estate. Additional costs·are 
borne by the Department's Oft-ice of Hearings and Appeals. In many cases, tne simple fact of the 
matter is that it win be cheaper to simply acquire the interests than it will be to probate them, allow 
them to further fractionate, and to pass them on to more heirs, which in tum allows them 10 continue 
to fractionate. 

FRACTIONATEP HEIRSHIP PILOT PROJECT 

In FY 1999. the CongresS authorized a fractionated heirship pilot project and appropriated $5 million, 
for that purpose. 34 tribes applied for the pilor. After reviewing the applications and examining 
such things as the severity of fractionation on the various reservations, the condition of the probate 
and realty records, the availability of appraisal data, and the tribe's willingness to contribute to the 
program, three tribes from Wisconsin were selected: Bad River. Lac Cnurte Oreilles, and Lac du 
Flambeau. All of these reservations have very old (lSSOs vintage) pre-GAA allotments. 
Approximately 8S percent ofALL of the interests on the reservations were less than 2 percent, and 
several 80 acre allotments had in excess of 1,000 own,",. After meeting with the tribes, establishing 
procedures for determining value. how to make xapid payment to the landowners. and how to speed 
:.lp the deed 'recording process, the project was initiated in April of this year. 

.. 
Initially it was anticipated that notices would be sent to landowners and advertisements placed in 
loca1 ne,",,'Spapers and perhaps notice of the project announced on local radio stations, However, the 
opport~nity to' seH fractional interests spread quickiy by word of mouth and the BIA has been 
inundated with requests to sell interests. To date, over 8)000 interests have been purchased MO over 
4,000 acres have been returned to the tribes. Over 600 deeds (combining mUltipie sales of fractional 
interests into one document) have been recorded and the need for over 250 probates and new llM 
accounts have been eliminated. With OVer $1 million in additional acquisitions currently being 
processed, the entire $5 million for the pHot project will likely be used to purchase additiC!nal 
fractional inlerests by February 2000. The success of the pUot project demonstrates not only that the 
number of fractional interests can be dramatically reduoed through an acquisition program, but, more 
importantly, that there are significant numbers of individual Indians that are in the market to 
voluntarily dispose of these interests. 
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ru;ONOMIC "lABILITY OF INDIAN LAND 

S, 1586 addresses one of the most serious ramifications of the fractionated state of Indian land 
ownership, Before the Secretary can lease land for purposes such as grazing, drilling, mining or 
rights orway, the owners of that land must approve the lease, In some cases under federal law. such. 
a'i agricutture, a majority in interest of the owners must approve the lease. In others, such as oil and 
gas drilling. aU owners must approve the lease before it can go forward to the Secretary, With scores 
or even hundreds of owners on a single allotment, potential lessees simpJy find it too burdensome 
o!' costly to lecate and obtain the approval ofall owners. As a result, land frequently goes unleased 
and the owners lose the economic benefit of their property. . 

S. 1586 would adopt a unifonn standard for aU ieases, rights~of-way, sales of natural resources or 
similar transactions regardless of the use to which the property wiH be put. It would authorize the 
Secretary to approve such a transaction ifit is supported by the owners of a majority of the interests 
in a parcel of land. 

I would also like to bring SEC, 221, REAL ESTATE TRANSACTJQNSINVOLVING NON·TRUSI 
LANDS. to your attention. There has been cons.iderable confusion and litigation about whether 25 
U,S,c' §177 applies to lands acquired in fee by Tribes, 

The Administration believes that Section 221. as proposed, should be amended to make it clear that 
§177 automatically attaches to lands that are purchased in fee by • Tribe if those lands are within the 
b01.U1daries of its current reservation, Such a provision would greatly enhance the federal and tribal 
goal, evidenced by statures such as 25 U.s,C, § 465, of rebuilding the Tribal land bases that were 
decimated by the allotment ofTribal lands. We believe that such a provision is consistent with the 
goals of the majority ofTribes)who genera)Jy are interested in preserving lands within reservation 
boundaries in Tribal o\¥!lersrup for the benefit of future generations, The right to sell. mortgage or 
otherwise dispose of interests in land .thai: are outside of current reservation b~undaries without 
Congressional or Secretarial approva1-wiI~ better enable Tribes to pursue economic development and 
self-sufHcieitcy. 

CONCLUSION 

In 1997. the Administration submitted a draft bill that was introduced and hearings were held. 
Representatives of'sOme of the allottees. prindpaHy the Indian Land Working Group, testified on 
that bill and also presented their 0\\'1i legislative proposal to Committee staff. 

Following the hearing, a meeting was held v.ith Senate Comminee staff'. the Administration and the 
Indian Land Working Group to discuss the two proposals. The Senate Comminee staff then took 
the comments received at that meeting and drafted S.1586. The Committee staff has done a 
remarkable job in combining the best features ofboth proposals and are to be commended for their 
efforts.. There will. no doubt, be concern expressed by some witnesses over the inclusion of an 
escheat provision in S.1586 and emphasis placed on the fact that the Supreme Court has t¥.1ce ruled 
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that the esche-at provisions in the existing version of ILeA are unconstitutionaL To that argument 
we quote from the final paragraph of the Supreme Court's opinion in fkl..4el v" in'imr;' 

There is little doubt that the extreme fractionation ofIndian lands is a serious 
public problem, It may well be appropriate for the United States to 
ameliorate fractionation by means of regulating the descent and devise of 
Indian lands, Surely it is permissible for the United States to prevent the 
owners of such interestS: from further subdividing them among future heirs 
on pain of escheat. {Citation omined.] It may be appropriate to minimize 
further compounding of the problem by abolishing the descent of such 
interest by rules of intestacy, thereby forcing the Owners to formally designate 
an heir to prevent escheat to the Tribe, 

S, 1586 was drafted'in full awareness ofand in response to the quoted language, S, 1586 specifically 
addresses defects that rendered the earHer versions of the ILeA unconstitutionaL First, it requires 
that notice of the amendments be given to the aUottees within six months of passage of the 
amendments and gives them a minimum of eighteen months to comply with the amendments. 
Second~ it also has liberal provisions of.the devise ofproperty and does not totally prohibit the devise 
ofless than 2 percent interests:as the earHer versions of the ILeA did. 

The Administration wholeheartedly supports passage of g, 1586, We will submit a list of technical 
corrections and relatively minor suggestions to the Committee, shortly,. Passage ofS.l586 is, in fact, 
Imperative if the current trust reform initiative is to succeed. Without a legislative resolution of the 
fractionation problem, the ever quickening growth of fractionation will outpace any efforts to 
implement meaningful trust rcfonn. 

Thank you for the opportunity to testify on this important piece of legislation, I will be happy to 
answer any questions you may have, 

" -
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INDIAN L."-'''DS, A..'lD FOR OTHER PURPOSES. 

JULY 29. 1998 

Mr. ChaiITnan and members of the comminee, thank YOU for [he oppcrturuty to present the views 
of the Department of the Interior on H.R, 2i43, a bill to reduce the fractionated ownership of 
Indian lands, and for other purposes, 

Fractionation affects !ands held in :rust or restricted status by the United States for individual 
Indians_ Tbese "allotted" or individually-owned trust lands comprise approximately II million 
acres and, in size, exceed that of the States of Massachusetts. Connecticut and Rhode Island. 
combined. Fractionated ownership, threatens the integrity and viability of the Department's trust 
funds management system and is a major impediment :0 the reconciliation of ~ndian trust 
accounts and any meaningful improvement of the system. Equally important, it threatens to 
undermine the economIc vitaiity of land in Indian Country. The problem was created by 19th 
Century federal Indian policy, It cannot be addressed by the Iribes; it requires a federal legislative 
solution. 

BACKGROUND 

In l887, Congress enacted the General Allotment Act ("OAA"), This Act directed the Secretary 
to divide tribal lands into srnaU parcels and "aHot" them to individual Indians. The purpose was 
rO,accelerate what was tenned to be the "civilization" of the India.,s by making them priv~te 
landowners, successful fanners', and ultimately to assimilate them'into society at large. Many 
Indians sold their land. but few assimilated into the surrounding non· Indian communities. By the 
\930's it was widely accepted that the GM had, for the most part. failed, in 1934 Congress. in 
""Clion I of the Indian ReorganizatIon Act, 25 U.S.c. § 461, stopped the further allotment of 
tribal lands. A direct result of the GM was the loss of over 100,000.000 aC"res of land from the 
Indian trust land base between 1887 and t934. An indlrect result was fractionated hcirstup. 

As originally envisioned; al:otments would be held in trust by the United States for their Indian 
owners for no more than 25 years. At the end of the 25 years. the land would be conveyed in fee 
simple to iiS Indian owners. Many allottees died during the 25 year truSt period. In addition, 
Congress concluded [hal many allouees continued to need federal protection because they 'had 
no: aSSimilated, As a: consequence, Congress al!thorlzeu tl':e President to extend the trust period 
for those indi\'iduals who were deemed not compete.:t to rr.:m3!?~ their lands, It aiso enacted 
probate laws WhlCh provided that as individuals died. their property descended to their heirs as 
undi\:ided "fractional" interests in the allotment (tenancy in common). In other words, ifan 
Indian owning a t60 acre allotment died and had four heirs. the heirs did not inherit 40 acres 



each. Rather, they each inherited a 11.4th interest in the entire 160 acre allotment. As successive 
generations have died, each allotment has contmued to fractionate exponentially. It had been 
thought that at some point in the foreseeable future, the lands would be conveyed to their Indian 
owners free of federai restrictIons. As a CQnsequence, Congress did not amend the probate laws 
even though it continued to extend the period of trust protection. As the years passed, 
fractionation has expanded exponentially to the point where there are jiterally hundreds of 
thousands of tiny fractional interests. 

The Departrr:.ent of the Interior is charged by statute with maintaining federal Indian land records 
on these hundreds of thousands of fractional interests and with probating the estates of every 
Indian individual who owns a fractional interest -!'to matter how small ~ in an aBotment. In 
rnar.y cases. the fractions are so small that the cost of administering the fractional interests ~ 
about S8.00'per account per month - far exceeds both their value: plus any income derived 
therefrom. Approximately 50 - 75 percent ($33 rr..illion) of the B[A's realty budget goes to 
administering these fractional interests and is. thus, unavailable for ;nobate, leasing and other 
,la.,d management functions. 

The fractionation of allotted Indian land has serious ramifications for the Department. Most BlA 
trust programs are impacted (realty. forestry, agriculture. range, etc.), as well as programs of the 
Office of the Spe.:ial Trustee and the Office of Hearings and Appeals. While we can implement 
new syslems to minimize some costs, the labor intensive processes of probating estates and 
obtaining owner consents on leases or sales wiU continue. 

Savings from the cost ofprobating an l!1dian estate atone justifies the cost of acquiring fractional 
imerests. The average value of a i~ss than 2°/0 interest in allotted land for the twelve reservations 
studied:'y the Government Accountir.g Office in a 1992 report is estimated to be less than 5200. 
Comparat>vely, upon the death of these land owne,.., it will cost the BIA between 5 1,500 and 
52,000 to_probate the landowner's estate, Additional costs are borne by the Office of Hearings 
and Appeals. Probating these estates is very costly due to the number of heirs and the number of 
undivided interests held by the deceased. The fact that an estate may be worth very little does 
npl!educe :he ~ureau's cost to probate these estates, Signjficant time is consumed in locating 
the heirs a:'ld Obtaining their current addresses. For exa'11ple, in three recent deaths on the Fort 
Berthold Reservation (N.D,), the three deceased individuals owned a total of S3 undivided 
interests on the reservation as well as a.dditional interests on four other reservations. 

In addition to the costs borne by the GoverT'.ment in probating Indian estates, there are negative 
impacts on the Indian heirs to these estates in terms of delays in the distribution of their inherited 
assets. There are approximately 9,000 ba<klogged BIA probates. Many of these probates relate 
to individuals who died more than eight years ago. As of March ll. 1998, $48.3 million was 
held in 18,244 Individual I:1dian Money ({1M) accounts for estates!!1 the probate process. 

After"probatlng the' estates, there are increased costs in the maintenance of agency r~cords. 
including land records. and these costs ar.e increasing geometrically. For exan;ple, upon the 
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death of an individual 'on the Winnebago ReservatIon (NE), the land records workload increased 
from ·the maintenance of 67 undivided interests for the deceased to 938 undivided interest for his 
14 heirs. In addition, new ILM accounts need to be established which cost approximately $35.00 
per account in account maintenance alone. . 

Significant costs are also borne by the Govemment in the leasing and sale of allotted Indian lands 
and income distribution. On agricultural lands. when landowners are unable to come to 
agreement and negotiate a lease of their lands. the BIA is required to send out notices to allotted 
land owners advising them :hat they have 90 days to negotiate a lease on their land, If the 
owners cannot come to agreement. the BIA must advertise the land and lease it on the owners' 
behalf. The cost of this notification process is substantial. For example, each spring the Fort 
Peck Agency sends out approximately t0,0000 ninety day notices to Individual o~vners of 1,200 
leases. 

If a.'1 individual landowner wishes to sell his or her interest to a non·co·owner. gift deed to a non~ 
CO~O\VTlt!r, or grant a right-of·way, consent must be obtained from. at least 5lo/u of the other co .. 
owners in the allotment. Trying to obtain consent from other landowners is difficult, and often 
impossible for owners that live off the reservation and receive only peMies annually. The 
problem 1S even more difficult for oil and gas leases where consent of 100'% of the O\'lOers 
usually is required. 

More importantly, the economic viability of Indian land is impaired. Utilization for commercial 
or other purposes andlor conveyance of the fractionated property by the numerous owners is 
difficult because of the need to secure the numerous consents which are required. But given a 
choice between leasing on Indian land as opposed to state, federal or private land, potential ' 
lessees are becoming less willing to endure the costs and burden of obtaining aU of the necessary 
consents. In some cases, hundreds of signatures may be required. As noted, usually aU of the 
owners must consent to an oil and gas lease. Landowners who want to put their lands to 
productive use are often prevented .from doing so by other landowners". The costs to contact 
aUottees to lease lands is enormous. The location of the owners is often unknown. One group of 
oil GOmpanies reported (his past May that they have spent over $300,000 on bonus bids and lease 
signing efforts and have only been able to sign 816 of3,500 allonees in New Mexico. Another 
oll company operating'on Indian lands in Montana wHl not even bid on tracts with 4() or more 
owners. As a result, much of these lands remain unproductive and desperately needed economic 
opportunity is lost. . 

In ; 983, Congress attempted to address the fractionatton problem WIth passage of the Indian 
Land Consolidation Act (ILCA). The ILCA authorized [he buying. selling and trading of 
fra~:ional interests but most lmpona.',tly i: provtded for the escheat (uncompensated transfer) to 
:he tribes of fractional :nter~5ts of less than 2 percent. Altho~gh thousands of the 2 
percent~or~less fractional interests have eseheated since passage of the ILeA in t983, the 
problem of fr~ctionation continues to worsen, The jimitations of ILeA were further exacerbated 
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when the Supreme Court, in Babbitt v, Youpee, 117 S,Ct. 727 (decided Januazy 21, 1997), found 
the existing escheat provisions of Section 201 ofILCA to be unconstirutional 

DEVELOPMENT OF THIS PROPOSAL 

Both tht! Supreme Court's recent decision in the "toupee case and the need to overhaul the law 
relating to the disposition of interests in fractIonated o ....'TIersbip land make a legislative solution 
to fractionation an imperative, Trus particular proposal has been several years in the 
development stage. In 1994. the Ass1stant Secretary· Indian Affaus distributed to tribal leaders 
a consultation package to address the issue of fractionation and followed it with a letter to O'WIltrs 

of trust and restricted Indian lands. The package included a proposal in the Conn of draft 
tegislation and invit'ed comments on the concepts in the proposal or suggestions for altematl\:es 
that would meet two objectives: I) the consolidation of existing fractlonated interests. and, 2) the 
prevention of further fractionation, The letter to the landowners, sent to more than 126;000 
individuals. described the proposal and included a questioD."laire. 'More than 12.000 persons 
responded in '>¥riting during 1995. Based on the results of the survey and dozens of consultation 
meetings held around the country. the bill has been revised to provide. among other things, tribes 
with greater authority to implement the land acquisition pr'ovisions of the proposal on their 
reservation, provide the tribes with more authority to design and implement their own probate 
codes. and authorize tribes to elect to probate estates in tribal COUrt. 

BILL PROVISIONS 

This bill is intended to achieve two primary objectives: 1) a significant reduction in the number 
of eXIsting small :ractional interests and consolidation of~hese interests in the tribes, and 2) a 
significant reduction in. or elimination of. the funher fractionation of allotted lands. [n order to 
achieve these objectives. the hill contains three major components. 

First, it would create a land acquisition program and authorize the Secretary, in his discretion. to 
purchaSe fractional interests from willing sellers. These interests will be transferred to the tribes 
without any out-of-pocket costs to the tribes.. 

Second, in order to prevent further fractionation. new rules of inheri~ce would be adopted. 

Third. the bill clarifies the Secretary's authority to approve land transa<:tions approved by the 
owneiS of a majority interest in the property and c;arifies the; tribes' right to buy and sell 
non-trust lands without federal supervision, ' 

A. Acgujsi:ion gf SrnalLfractiQnal Imeres:s 

The bin authorizes the expenditure of funds for the purpose of acquiring fractionated interests. 
The biIl'creates a priority for the acquisition of fractional interests of 2 percent-or-iess, Those 
interests would be transferred to a tribe, subject to the requirement that all income derived from 



the interests will be paid to the Secretary until the purchase price has been recovered, Income 
generated from an acquired fractional interest would be put into a revolving fund which would be 
used for the acquisition ofadditionai fractional interests. That income and the reductions in 
administrative costs to adminlster the highly fractionated interests together win assure that the 
benefits to the federal government will be greater than the costs. 

B, Limitations on Inheritance 

In order to prevent further fractionation, inheritance of interests in allotments would be limited, to 
members ofa federally recogmzed tribe; non~member spouses and children can, however, obtain 
life est2.1es. In cases where the Indian owner dies without a will, inheritance would be further 
limited to the decedent's immediate family: spouses. children, grandchildren, parents, 
grandparents, brothers and sisters. By preparing a will. an Indian owner could cOOlinue to direct 
inheritance to any individual he or she chooses, as long as the individual is a member of a 
federally recognized tribe. Again, non-member spouses and non-member children could inherit a 
life estate, The bill authorizes tribes to change the federal limitations on inheri~ce by enactment 
of tribal probate codes, and authorizes tribes, at their option, to implement their probate codes in 
tribal court. The new in.'eritance limitations would not become effective for 2 years subsequent 
to enactment to allow 1a."1downers to rnooltY or prepare wills to· comply with the new 
requirements. The Secretary would be required to provide notice to landowners of the new 
inheritance limitations and to alert them to estate planning options. The bill provides 
authorization for the necessaIJ' appropnations. Use of appropriated f'Jnds for acquisition of the 
very small interests and transfer of these interests to tribes would generate almost immediate cos~ 
savings from the administration of small interests held in trust for individuals. 

c. Approval of Land Transactions 

The bill also addresses a longstanding problem by clarifying the Secretary's authority to approve 
land transactions as long as the O\\'!lers of a majority interest in an allotment have consented to a 
lease, Or timber or mineral sale. Under existing law, in many cases unanimous consent is required 
for land transactions, Given;.he number of fractional interest owners. tn many cases getting such 
'.manimous consent has been virtually impossible, This provision is modeled after Section IOS(e) 
(2) ofth. Indian Agricul= Act or December 3,1993,25 U.S.C. §3715 (e) (2), which expressly 
authorizes the Secretary to approve agriculruralleases as long as the OlNners of a majority interest 
in the allotment have consented to the transaction. 

The bill also eliminates ambiguity as to eXisting law by a~thorizing tribes to buy and sell 
non-trust lands on the same basis as any other person in the United States, 

CONCLUSION . 
The question of how bes~ to address the fractionated heirship problem is legally and factually 
complicated. -Moreover, there are many different points ofview on how this issue should be 
addressed, Nonetheless. without an irrunediate solution to the fractionated ow.nerShip problem, it 
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will contmue to grow unabated and will shortly completely disable the Department from meeting 
its record keeping and fiscal accountmg responsibilities, For example, the Special Trustee is 
charged with ensuring that the BlA "establishes policies and practices to maintain complete. 
accurate, and timely data regarding the ownership and lease of Indian lands", 25 U$,C, S 
4043(b)(2)(C), The BIA is at the pomt where it is, or will shortly be, unable to maintain such 
data, Without such data, all other fiscal and·accounting systems that rely on this data can never 
be fully reconciled. \Vhile no btl! will satisfY all concerns and still make a meaningful reduction 
in the number of existing fractional interests, this bill is designed 10 ensure that the existing trust 
land base does not further fractionate and that Indian land remains productive. 

The Administration also urges favorable consideration of its 1999 Budget Request of $1 amillion 
for implementation of its Indian Land Consolidation Pilot. The pilot program is consistent with 
[he acquisition program included in H.R 274), A total of34 tribes have been nominated to ' 
participate in the pilot program, Unfortunately, the House passed Interior and Related Agencies 
Appropriation Biil failed to fund the pilot. As the Interior bill moves through Conference. we 
ask you to support funding the pilot, which we believe to be essential to gaining future supp¢rt 
for nationwide impiementation of any, fractional interest land acquisition program. 

i 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
Washingwn, D.C =.0240 

JUN I 8 1997 

. 
Honorable Albert GOre, Jr. 
President of the Senate 
United States Senate 
Washington. 'D. C. 20510 

Dear Mr. President: 

There is enclosed a draft bill ~To reduce the fractionated 
ownership of Indian lands, and for other purposes." 

We recomnend that this draft bill be intrad~cedf referred to the 
appropriate committee for consideration, and enacted. 

The enclosed draft bill addresses one of the most campl'ex and 
debilitating issues facing the Department of the Interior and 
Indian people--the fractionated ownership of Indian lands. The 
fractionation of Indian lands is taxing the ability of the 
government to administer and maintain records on Indian lands. 
It also is naking it increasingly difficult for the Indian owners 
to put their lands to productive use. 

Fractionation affects lands held in trust by the United states 
for individual Indians. These "allottad" or individually-owned 
trust lands co~prisa approximately II million acres and, in size, 
exceed that of the States of Massachusetts, Connecticut and Rhode 
lsland, combined. Fractionated ownership also threatens the 
integrity and viability of the Department's trust funds 
management system and is a major impediment to the reconciliation 
of Indian trust accounts and any meaningful i~provement of the 
~ystem. The problem was created by 19th,Century federal Indian' 
policy. It cannot be addressed by the tribes; it requires a 
federal legislative solution. 

BACl\GROUNQ 

In 18S7, Congress enacted the General Allotment·Act ("CAA"). 
This Act directed the Secretary to divide tribal lands into small 
parcels and "allot" them to indiviqv,al Indians. The purpose was 
to accelerate what was termed to be the "civilizationll of the 
Indians by making them private landowners, successful farmers, 
and ultimately to assimilate them into society at larqe~ Many 
Indians sold their land, but few assimilated into the surrounding 
non-Indian communities. By the 1930's it was widely accepted 
that 4he GAA had, for the most part, failed~ In 1934 Congress, 
in Section 1 of the Indian Reorganization Act l 25 U~S~C. S 461, 
stopped the further allotment of tribal lands~ A direct result 



of the GAA was the loss of over 100,000,000 acres of land from 
the Indian trust land base between 1887 and 1934. An indirect 
res~lt was fractionated heirship. 

As originally envisioned, allot~ents would be held in trust by 
the United States for their Indian owners no more than 2S years. 
At the end of the 25 years, the land would be conveyed in fee 
simple to its Indian owners~ Many allottees died during the 25 
year t~ust period~ ln addition, it quickly became evident that 
the allottees were not assimilating and continued to need federal 
protection. As a consequence, congress authorized the President 
to extend the trus~ period for those individuals who were not 
competent to manage their lands. It also enacted probate law~ 
which provided that as individuals died, their property descended 
to their heirs as :..:ndivided "fractionalU interests in the 
allotEEmt {t~nancy in common). In other words, if an Indian 
owni~g a 160 acre allotment died and had four heirs, the heirs 
did not inherit 40 acres each~ Rather. they each inherited a 
1/4th interest in the entire 160 acre allotment. As successive 
generations have died, each allotroent has continued to 
fractionate exponentially. 

It had been thought that at some point in the foreseeable future, 
the lands would be conveyed to their Indian Oiomers free o'f 
federal restrictions. As a consequence, Congress did not' amend 
the probate laws even though it continued to extend the period of 
trust protection. As the years passed, fractionation has 
expanded geometrically to the point where there are literally 
hundreds of thousands of tiny fractional interests. 

The Department of the Interior is charged by statute with 

maintaining federal Indian 'land records on these hundreds of 

thousands of fractional interests and with probating the estates 

of every l:ndian individual 'Who owns a fractional interest in" an' 

allotment. In many cases, the fractions are so s~all that the 


,.cost of adlninistering the fractional interests -: about $8.00 per 
account per month - far exceeds both their value plus any income 
derived ~~erefrom. Approximately 50 - 75 percent ($33 million) 
of the BIA's realty budget goes to administering these fractional 
interests and is, thus, unavailable for investment in productive 
lands. other proqrams are, 'likewise, adversely impacted, e.g._ 
trust funds management l forestry, range, transportation, etc. 
Utilization for commercial or other purposes and/or conveyance of 
the fract.ionated property by the ntUtlerous owners is also 
difficult because of the need to secure the numerous consents 
which are ',required. .-:-

In 1984, Congress attempted to address the fractionation problem
with passage of the Indian Land Consolidation Act (ILCA). The 
ILCA authorized the buying, selling and trading of fractional 
interests but most importantly it provided for the escheat to the 
tribes of fractional interests of less than 2 percent. Although 
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thousands of the 2 percent-or-less fractional' interests have 
escheated since passage of the ILeA in 1984, the problem of 
fractionation continues to worsen. The limitations of ILCA were 
further exacerbated 'earlier this year when the Supreme court, in 
aa..tlbitt V' 'Youpee, 117 S.ct. 727 (decided January 21, 1997) t 

found the exis~ing escheat provisions of Section 207 of ILCA to 
be unconstitutional. 

BILL PROVISIONS 

Our draft bill is intended to achieve two pri~ary objectives: 1) 
the eli~ination of existing small fractional interests and 
consolidation of these interests in the tribes, and, 2) a 
significant reduction in, or elimination of, the further 
fractionation of allotted lands. In order to achieve these 
objectives, the bill contains three major components~ First, it 
would create a land acquisition program and authorize the 
Secretary, in his discretion, to purchase fractional interests 
from willing sellers. These interests will be transferred to the 
tribes without any out-oi-pocket costs.to the tribes. Second, in 
order to prevent further fractionation, new rules of inheritance 
would be adopted. Third f the bill clarifies the Secretary's 
authority to approve land transactions approved by the·.owpers of 
a majority interest in the property and clarifies the tribes' 
right to buy and sell non-trust" lands without federal. . . 
superv~sl.on. 

, A. Acquisition of Small Fractional Interests 

The draft bill authorizes the expenditure of funds for the 
purpose of acquirinq fractionated interests. The bill creates a 
priority for the acquisition of fractional interests of 2 
percent-or-less. Interests transferred to a tribe would be 
subject to the requirement that all income derived from the 
interests will be paid to the secretary until th~ purchase price 

.h4s been recovered. Income generated from an acquired fractional 
interest would be put into a fund to be used for the acquisition 
of additional fractional interests. That income and the 
reductions. in administrative costs to administer the highly 
fractionated interests together will assure that the benefits to 
the .federal government will be greater than the costs. 

B. Limitations on Inheritance 

In order to prevent further fractionation, inheritance of 
interests ~n allotments would be limited to members of a , 
federally recognized tribe; non-roemhelt spouses and children cant 
however, obtain life estates. In cases where the Indian owner 
dies without a vill, inheritance would be further li~ited to the 
decedent1s immediate family: spouses, children, grandchildren, 
parents, grandparents; brothers and sisters. Again; a han-member 
spouse and children CQuld inherit a life estate. The draft bill 
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authorizes tribes to change the federal limitations on 
inheritance by enactment of tribal probate codes, and authorizes 
tribes, at their option, to implement their probate codes in 
tribal court. The new inheritance limitations would not become 
effective for 2 years subsequent to enactment to allow landowners 
to modify cr prepare wills to comply with th.e new requirements. 
The Secretary would be required to provide notice to lando~ers 
of the new inheritance limitations and to. alert them to estate 
planning options. 

'The draft bill provides authorization for the necessary 
appropriations, Use of appropriated funds for acquisition of the 
very small interests and transfer of these interests to tribes 
woule generate almost immediate cost savings from the 
administration of s~all interests held in trust for individuals. 

c~ Approval of Land Transactions 

Our draft bill also addresses'a longstanding problem by 
clarifying the Secretary's authority to approve land transactions 
as long as the owners of a majority interest in an allotment have 
consented to a lease. or timber or mineral sale. Under ·existing 
law, in many cases unanimous consent is required for land 
transactions~ Given the number of fractional interest ·owners, in 
reany cases getting such unanimous consent has been virtually 
il!!possible~ This provision is modeled after Section ,105 (c) (2) of 
the Indian Agriculture Act of December 3. 1993, 25 u.s.c~ S 
3715(c) (2), which expressly authorizes the secretary to approve 
agriculture1 leases as long as the owners of a majority interest 
in ~~e allotment have consented to the transaction. 

The draft bill also eliminates ambiguity in existing law by 

authorizing tribes to buy and sell non-trust lands on the same 

basis as any other person in the United States. 


.. - A LEGISLATIVE RESOLUTION OF THE 
FRACTIONATED OWNERSHIP PROBLEM 


IS AN IMPERATIVE 


The question of how best to address the fractionated heirship 
prOblem is legally and factually complicated. Moreover, there 
are many different pOints of view on how this issue should be 
addressed. Nonetheless, without an immediate solution to the 
fractionated ownership problem, it will continue to grow unabated 
and will shortly.completely disable the Department from meeting 
its record keeping and fiscal acco~nting responsibilities~ . For 
exaople~ the Special Trustee is charged with ensurinq that the 
BIA "establishes policies and practices to 'maintain complete, 
accurate, and timely data re9arding the ownership and lease of 
Indian lands". 25 U.S.C. S 4043(b) (2) (C). Tile BIA is at the 
point wnere it iS t or will shortly bel unable to maintain such 
data. Without such data, all other fiscal and accounting systems 



that rely on this data can never be fully reconciled. Both the 
Supreme court's recent decision in the YOUQee case and the need 
to overhaul the law relating to the disposition of interests in 
fractionated ownership land make a legislative solution to 
fra'ctionat1on an imperativa. 

This particular proposal has been several years in the . 
development stage~ In 1994, the Assistant secretary - Indian 
Affairs distributed to tribal leaders a consultation package to 
address the issue of fractionation and fOllowed it with a letter 
to ow~ers of trust and restricted Indian lands. The package 
included a proposal in the form of draft legislation and invited 
co~.ents on the concepts in the proposal or suggestions for 
alternatives that would meet two objectives: l) the consolidation 
of existing fractionated interests; and, 2) the prevention of
further fractionation. The letter to the landowners t sent to 
more than ~26, 000 individuals~, described the proposal and 
included a questionnaire~ More than 12,000 persons responded in 
writing during 1995. Based on the results of the survey and" 
dozens of conSUltation meetings held around the country, the 
proposal has been revised to provide, among other things, tribes 
with greater authority to implement the land acquisition 
provisions of the proposal on their reservation, proviae ~he 
tribes with more authority to design and implement their: own 
probate codes, and authorize tribes the ability to elect to 
probate estates in tribal court" \) 
While no proposal will satisfy all concerns and still make a 
meaningful reduction in the number of existing fractional 
interests, this bill is designed to ensure that the existing 
trust land base does not further, fra'ctionate and that Indian land 
remains productive. It is fully expected that these and other 
concerns will be discussed during hearings before the Congress on 
this proposed legislation. 

~~ The Office of Management and Budget has advised that presentation 
of this proposal to the congress is in accord with the 
President I s program•. 

sincere.1YI 
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H.R. 

To reduce the frac~icnated ownership of Indian lands. and for 

othe::: purposes. 

Be i':, enacted by the Senate and House of Representathres of 

the t:nited States c: America in Congress assembled, 

Section l~ Findi:~s~ 

CO~9ress fines ~hat--

{l) In the 1800's ~d early 1900's che United-States 

sought to assimilate Indian people into the surrounding non, Indian cult~e by allotting tribal lands"to individual' 

tribal rnetT'.bers. 

(2) Many ,trust allotments were taken cut of trust 

status and sold by their Indian owners. 

(3) Th~ :~st perio~ for ~rust allotments have been 
"' " extended indefinitely; however. because of the inheritance 

provisions in the original treaties or allotment acts. the' 

ownership of many of the allotments that have remained iu 

trust stat'.lS has beccme fractionated into hundreds or. 

thousands of interests many of which represent less than 2 

percent of t~e total int.erest--
.~ 

in the allQtment:. .. 

{41 Congress, further, has authorized acquisition of 

lands in t~~st for individual I~dians. many of which lands 
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have also become :=ac~ionated by subsequent inheritance. 

Such ac~~isitions conti~ue to this day. 

(5) These f:ractional ':"nte:::est.s provide lit.t.le c= no 

return to the.ir beneficial owners and cost t.he Unite.d States 

i~ordi~ate amoth,ts in administrative costs:

(5) In 19B3 Congress enacted the Indian Land 

Consolidation Ac': (ILCA). Substantial m:.mbers of 2 percent. 

or less fractio~al interests have escheated to tribes 

pursuant to sectien 207 of the :LCA. However, the enited 

States SUDreme Court :ound the application of section 207 to- , 

the facts presented in ~abbitt v, loupee, ___ O.S. 

(decided Ja.'1uary 21. 1.997) .to be unconstitutional." Thus. in. 

the absence of remedial legislation, ,the number of 

fractional interests will continue to grow. 

(7) The problem of fractionation was caused by federal 

policy and cannot be solved by the tribes and their members ~ 

It· requires a federal solution. 

Sectio~ 2~ Oeclarat~c: of Policy. 

It is the policy of this Act to-

(1) prevent the further fractionation of trust 

allotments: 

(2) to consolidate f=actionated interests and ownership 

of those interests ir~o usable parcels; 

(3} to vest ~ene£icial to such parcels in the 

tribes ·on whose reserva.tions the lands are lo'cated; and, 
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tribal self-sufficiency and se.l., .. < 
\ 

dete::r.1inat.i::!l. 

Section 3* Amen~e:ts to the Indi~ Land Consolidation Act. 

The Indian L~~d cc~solidation ~ct of January 12, 19B3 (96 

Stat. 2~lS, Public Law 9i-459) I as amended. (the "Act", is 

hereby f\!rther alt'.ended as follows: 

'ill Sec~ion 202 is amended by deleting the existing language 

of parag=aph {2} and inserting ir:. lieu' thereof the 

following: 

lI'I:::1dian' means a person who is a member of an I!ldian 

tribe,or is eligible to beccme a member of an Indian 

tribe at ~he ti~e of the dist=ibution of the assets of 

) and by adding the following new definition! 

II (S) heirs of the first or second. degree" 'J'.eans 

parents, children. grandchildren, grandparents, 

brot.hers and sisters of the decedent. U • 

(2) Sect.ior: 203 is amended by delet.ing the words "section 5'* 

and inserti;:.g in lieu thereof the words "sections 5 and 7 1'1 

and inserting after t.he word I'Iland li the words "or the 

cl~eation of reservations fi 
• 

{3J Section 205 is amended by deleting the colon before the 

word "Provideci" and inserting in lieu thereof the following 

new sentence: 
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" l~terests owned by a t~~be in a tract ~ay be 

included i~ the cotr.pu:atic~ of the so per centum 

(41 The proviso clause of Sec~~=~ 205 is amended by ~~riking 

the existi~g l~~guage of parag~aph (3) and inse~i~g in lieu 

the=ecf the followi~g: 

II (3) it a tribe does not have a land cC:lsolidation pla."'1 

approved P?rsuant to sectio~ 204 of this Chapter. all 

purchases and sales initiated ~~der this section shall 

be subject. to approval by ~he Secretary. II , 

(51 Section 206 is amended by st~iking the existing language 

and i~serting in lieu thereof the fOllowing: 

USee. 206. Descent and distri!:rution of tl:1J.st or , 
) restricted lands; tribal ordinance barring"no=members 

.-' of tribe from inheritance by devise or descent 

!I {a) Tribal Probate Codes 

"Notwithst.anding any other provision of law. any 

Indian tribe may adopt its own code of laws to govern 
".' ,.. 

descent and dist.ribution of tZ"'Ust or' restricted lands. 

within thae tribe/s reservation or otherwise subject to 

that t.ribe's ju--isdiction. Such codes may provide 

that. notwithstanding the provisions of section 207 of 

this Chapter. only members of the tribe shall-be 
--... .

entitled t.o receive by devise or descent any interest 

in tnlst or restricted lands within that t.ribe's· 

. ; 
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=eser'a~ion O~ cther~ise subject to that cribe's 

jurisc.i:tion . 

.. (oj Sec:=etarial p.~pp=oval 

~\i) All tribal codes enac~ed pursua~t to 

subsec~ion {a) of ~his section, or amendments to such 

codes, shall be subj ect to approval by the Secretary. 

The Secretary shall ~ot approve any code that does not 

prevent or subst~tia11y reduce the further 

fractionation of allotted lands. Any code approved 

pursu3..."').c to this subsection, or an amendment to such 

code. shall not become effect~ve until the effective 

date of section 207. For codes or amendments to a code 

enacted after the effective date of section 207, the 

code or amendments shall not be effective until at 

~east six months after approval of the code or 

amendments by the Secretary. All codes shall affecc 

only those estates of decedents dying on or after the 

effect:'7e date of t.t:e coc.e or amenC::aDts to a code. 

II {2} Repeal of any tribal code approved pursuant 

to this subsection shall re~Jire the approval of the 

Secretary and shall not be e~fective until at least six 

months after t~e Secretary's approval of the 'repeal. 

The re~eal 0: a tribal code shall affect only the 

estates of decedents cY1:nS on 0= after the effective 

date of the repeal. 

, 
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U (c} ?=obate of estates i~ t=i~al cO'J.rt; ::::.ited States 

not an indis?er.sable ?ar~y 

P_~y t=i~e wi:h a froba~e code approved pursuant to 

subparagraph (b) o£ this section may assu~e the 

responsibility for probating the estates of decedents 

owning lands or interests ia lands on the tribe's 

::-eser.racion, or who own lands or interests in la...,ds 

o:herwise 'subject to the tribels jurisdiction, in 

tribal court.. In any pronate proceedi~g initiated by a 

tri~e pursuant to this subsection. the vnited States 

shall not be an indispensable party to the proceeding. 

Provided, that any tribe that elec~s to probate estates 

in tribal court shall promptly notify the Bureau of 

Indian Affairs Agency having jurisdiction over' the 

tribe's lands of the final distribution of a decedent's 

interests i~ trust property. Provided f~tber. if the 

Secretary determines that a tribe is not ?Toviding 

tiwely :cot.:":::e esta::.es cr t.h.at. 

the Bureau of Indian Affairs's abilit.y ~o maintain 

accurate !inancial and land records is being adversely 

affected, the Secretary may, after 30 days written 

notice to the tribe and after providing the tribe with 

an opportunity t·o respond to the notice. ::-eassume the 

duty to probate Indian e1itates. Of • 

(6) Section 207 is amended by deleting t~e existing language 

and i~serting in lieu t.hereof the following: 

6 
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USee. 2Q7. Descent. and cistr::'bution: escheat of 

fractional interests 

U (a) Descent and distribution 

u (1) Except as prcviaed herein. interests in tr~st 

or restr::'c:ea l~~ds may descend by testate or i~testate 

successio~ only to Indians, 

11 (Ai ::f a testator 6evises interests in the Same 

parcel of trust or restricted land to more than 

one person. in the absence of express language in 

the devise to the contrary, the devise shall be 

presumed to create a join~ tenan~1 with right of 

survivorship. 

11{3} For those estates passing by intesta.te 

succession. only spouses and heirs of the first or 

seco~d degree may inherit interests in trust or 

restricted :ands. All interests in'tr~st or 

restricted l~d passing by. intestate succession 

shall c=eate a joint. r.ena.!j.cy '.dth :::ight of 

survivorship in the heirs to the' estate . 

. ute} If a person who is prohibited by subsection 

{a) {l} above from receiving an interest in trust 

or restricted lands is a surviving spouse or child 

of the decedent~-

"i~ Any ~se to such spouse or child 

shall be presumed, unless a lesser ·estate is 

provided for in the decedent's will. to 

7 
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c=eate a li=e-esta~a. if =e~~ested during the 

proba~e of :he decede~t's es~a~e by the 

sp~use or child 0= ~y thei= =eprese~tative .~ 

they are under a le9al disability. 

nii. In the absence of a will. a life 

estate shall be cr~ated for such spouse or 

child. if re~~ested curing the probate of the 

decedent's estate by the spouse or child'or 

rri their representative i~ they are under" a 

:egal disa~ilicy. 

"~D} If no individual is eligible to receive an 

interest in trust or restricted lan~ ,', the. 

~terest shall escheat to the tribe havi~g 

) 	 jurisdiction over the t=ust or ~estricted lands. 

subject to any life estate that may be cre~ted 

pursuant to sub-paragra9h (C) of this subsection. 

rt(2) Within laO days of the enactment of these 

secretary deems practicable. notify tribes and 

individual landowners of the prov~sions of these 

amendments. The notice shall list estate planning 

options available to the owners. 

rt(3i Upon the. death of an individual holdi~g an 

interest i::l. tr.::.st or re"ruicted lands which is located 

outside the boundaries of a reservation and is not 

subj ect to the jurisdiction of c\.,'1Y tribe, such interest 

a 
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shall descenc eicher by tal testa:e or ~ntes~ate 

successic~ i~ ~=ust to !~dian spouses and Indian heirs 

of the t~=s~ or second cegree, or (bl in fee scatus to 

any other cevisees or heirs. 

11 (4:) Upon the death of an Indian holding an 

interest :j restricted lands issued pursuant to the 

Acts of May 17. 1306, 34 ·Stat. .197', as amended, or May 

25, 192£, 44 Stat. 629. as amended, ~~d the land is not 

subject ~o the jurisdiction of any tribe, such 

inte~ests shall descend either by ia) testate or 

intestate suc=ession in restricted status to Indian 

spouses a:ld Indian heirs of the fi=_st or sEico~d degree. 

or {b} in fee status to any other devisees or heirs. 

"{b} Escheatable frac::ional interests) 
.HNotwit.hstanding the provisions of subparagraph 

ta} {l} {B). r~o undivided interest ....hich represents 2 per 

centum or less of. the total acreage in a tract of trust 

or restricted land shall pass by i~~esta~f =ut shall 

escheat to the tribe on whose reservation the interest 

is located or if outside of a reservation to the 

recognized tribal gOvernment possessing jurisdiction 

over t.he land. 

II (c) E:!:fect.ive Date of Section. 

II-:'he provisions ofuis section. shall :lot become 

effective until two years after the date of enactment 

of this section and shall apply only to those estates 

/ 
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of decedents cyi~S' on or after said e:::fect.i·,fe dace.". 

(7; Sect:ion 2D8 is ame:lderl by striking the existing 

p::rovl.sic::s and inse=t.ing in lieu thereof the following~ 

"Sec. 208. Full fai:::.h and credit to tribal act:~ons 

under t.ribal ordinances limiting descent and 

dist::rib-.:.tion ~f tr"J:st or restricted or controlled lands 

"Ti:e Secretary in car~i!'l9 O\!t his responsibility 
, . , 

to dete~ine the heirs of tr~st and restricted l~~ds 

~urs~ant to sectio~ 372 of Title 25/ United States 

Code. shall apply the rules of devise ~~d descent 

contained in any tribal probate code approved pursuant 

to section 206 and shall give full faith and credit to 

any probat.es conducted by a tribal court. pursuant to an 

approved tribal probate code. I< •) 
{S1 Section 209 is amended by striking the existing 

provisions ~~d inserting i~ lieu thereof the following: 

nSec. 209. Conveyancing authority upon .sale or- , 

exchange of tribal lands; removal of trust status of 

individually owned lands 

~The Secretary shall have -the authority to issue 

deeds. patents. disclaimers or such other instruments 

of conveyance or transfer as may be needed to 

effect~ate or periect a sale, partition I exchange. or 

transfer of t=ibal lands~d individual trust or 

restricted lands or interests therein which are made 

pursuant to the terms cf this Act or of sections 372. 

10 

http:probat.es


376, 379, {04 or ~os of Title 25. United States Code. 

includi:;g t.he authority to eli::1ir:ate the trust status. 

or ~emove rest~ictions on alienation. of individua~ly 

held lands or i~terests ~~erein as authorized by the 

above laws and when requested by the individual rnd~an 

owner. II , 

(51 The Act is further amenced by adding after Sectic~ 212 
, . 

t!le following: 


"Sectioc 213. 1i.c::r..:.isit.ion of Fractional Interest.s 


~(a) The Secretary is au:horized to acquire, in his 

ciscretio~, and with the consent·of its owner and at fair 

':T"arket. val'.le. any fractional ir:..terest in t.r..lst or restricted 

lands. The Secretary shall give priq,rity to the acquisition 

of fractional interests representing 2 per centum or less of 

a ?arcel of trust or" restricted land. The Secretary shall 

hold in trust for the tribe that r~s jurisdiction over the 

fractional interest the title of all interests acquired 

ft{b) Any tribe with a land consolidation plan approved 

by the Secretary pursuant to section 204 may apply" to the 

secretary to encer into an agreement with the Secret.ary to 

imp~emen= the program to ac~~re fractional interests 

au~~orized by subsection (a) of this section. In addition 
-::::--

to the requirements set forth ·i~ sections 204 and 205. 


tribes applying for ~ederal funding of tribal land 


II 



ccnsolicaticn ?lans snall incluce :n their applications the 

follo..... i~S: 

"(1) A descri?:ion of the tribe's dispute 

resolution mechanisrus and an assurance that allcttees 

will have a forum to challenge any value determinations 

made by the tribe in imple~entir.g its land 

consolidation plan; 

"(2) a financial' statemen':: indicating whether the 

tribe has any resources to contribute to the fin~ncing_ 

of the f~actional interest acquisitio~ program and the 

amount of that contribution; 

" (3) a st.at.emen.t that. none of the fede;ral money 

received to i~lement -the fractional interest 

acquisition program will be used to finance the 

ac~~sition_ of land by individual tribal members; and 

II (4) a commitment. to pay any rents or profits ' 

from,· or ,the proceeds of sales of fractional interests 

ac~.!i=ed pursuant to subsectio:c. tal, to the Secret.ary 

~ accordance with section 2~4 of this Act. 

"Any agreement negotiat.ed pursuant to this section 

shall not be subject to P.L. 93-538, as amended. or any 

regulations promulgated thereunder. but shall be subject 

solely to the provisions of this Act and the ~erms and 

condi:io~ of the agreement.:~l such agreements shal~ 

provide that if funds made available to a: tribe fo" the, 

acquisition of fractional interests remain unexpended for 
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two years L t.!i.6 f',;:;,c.s shall :::-eve::-t to the hc;-;..:.isition Fund 

c=eated by sect~c~ 216. 

"Section 21~. ;'~6.":",inist=ation ot Acquired ?ractional 

Interests, ciisposition of proceeds 

"A tri~e receiving a fractic~al interest pu~suant to 

sections :2 07 and 213 may, as a tenant in c:Jmmon with the' 

other owners of the trnst or restricted land lease the 

interest, sell the resources, consent to the gra~ting of 

rights·of-way, or engage in any other transaction affecting 

~he truSt or rest=~cted land ~uthorized by law. Provided. 

that until the purchase price paid by the Secretary for the 

interest has been recovered any lease, resource sal,e 

contract. rig,ht-of-way or other transaction affecting the 

interest shall contain 'a clause providing :hat all revenue) 
derived :rom the interest shall he paid to the Secretary. 

~he secretary shall deposit all such reven~e i= 'the 

Acquisition Fund created pursuant to section 21.7 of this 

.~ - Title 25, United .St.at.es Cede, or any ether provision of law,, 

so long as a tribe ~s a t·enant i!l common with. individual 

Indian landowners on land acq~ired pursuant to sections 207 

and 2~3 of this Act. the tribe may not refuse to enter into 

any t=a~sactio~ contemplated by this section if a majority 

of the ,remai~ing landowners c~sent to the ~ransaction. If 

the tribe does not consent. the Secretary may consent on 

behalf of the'tribe. For leases of allotted land that are' 
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be't.reated as if i'C ;,..'e~~ au z.niii.vidual Indian landowner. 

~Section 215. Establ~shing Fai: Markee Value 

UFor th~ purposes of this Act. the Secretary may 

develop a reservation-wide, system for establishing the fair 

market value cf various types of lands and im~:r::'cvement:s 

".".rhich bay gO"J'er.1 the amount.s cf:fered for 'the p'CI'c::ase of 

interests in t~s'C or restricted lands pursuant to section 

213. 


"Section 216. Acquisition Fund 


"The secretary is directed to establish an Acquisition 

F~~d to disburse appropriations authorized co accomplish the 

purposes of section 2~3 of this Act and to collect all 

revenues received from the lease, permit.., or sale of 

resources from interescs in trust or restricted lands 

transferred to tribes by the Secretary pursuant to seccion 

2~3. Until the purchase price of an interest acquired 

pursuan~ to section 213 has been recovered. all proceeds 

from leases, permits or resource sales derived from the 

interest shall be deposited in the Acquisition Fund and 

shall, as specified in advance in appropriacions Acts, be 

available for the purpose of acquiring additional fractional 

interests. 

"Section 217. ,Determination -~Re$ervation Boundaries and 

Tribal Jurisdiction 

l4 



"De:.erminat.ions of whet!:!::- 0= not a parcel of land. is 

wit~~~ a~ !~dian =eservat.ion 0= ~s oche~~ise subject to Q 

criSe's jurisdiccion shall be ~ade by the secretary. Review 

of t~ese determinations may be tad in the United Sta~es 

Dist=ict. Court: '~here the land ~s located pursuant. to Chapter 

7 of Tit.le Sf Unit.ed States Code. 

"Sect.ion 218. Reports to Cong::ess 

"Three years from
, 

the 
' 
dat.e of enactment. of this Act, 

and ar:.ually thereafter. the Sec::etary sh~ll file a report 

inoicat.ing t.he nuwbe~ of fractional interests acquired and 

the impact of -;:he reduction in the number of fract'ional 

interests on the BTh's financial and =ealty record ,.keeping 

systems. The Secretary$ after consultation with the tribes,, 

shall recow~end any amend~ents or additional legislation 


necessary to make meaningful reductions in the ..umber of 


fractional interests. 


l1Sectio:l 213~ Approval of Leases, rights-of-way, and sales 

of natural resources 

nThe secretary of the Interior may approve any lease, 

right-of-way. sale of natural resources. or any other 

transaction affecting individually owned trust or restricted 

lands ~hat requires approval by che Secretary, if the owners 

of a majori:y interest in the cruse or resericted lands 
'~ . 

consent. to the t=ansaction md"the. Secretary dete:::mines that 

approval of the transaction is in the best interest of the 

Indian ownerS. Upon such approval the :ransaction shall be 
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bindi:::s t-he o.....'Tlers of the mi~~=ity interests in the 

~~~st or ~estric~ed land and all ot~er parc!es to the 

transaction to the same extent as if all of the Indian 

o~ers had =cnsented to the transaction. 

HSection 220. Real Estate Transactions Involving Non-Trust: 

Lands 

"Notwithstanding any other provision of law, any Indian 

tribe may on the same basis as any other person, buy, sell. 

mortgage, or otberwise ac~~ire or dispose of lands or 

interests i:l land aCq'..lireci after the effe'ctive date of this 

Act. and '...hic:h are not: held in trust or subj ect to a. pl:'e

existing federal restriction on alienation i~osed py the 

United Sta.tes. without the approval of , the Congress or"of 

the Secretary and such disposition shall create no liability 

on the p~ of the Uni~ed States.". 

Sec1::ion 4. Authorization fer Appropriations. 

There are authorized to be appropriated 5uch sums as are 

~ecessa=-i ~o ~a=~i out the provisions of this Ace. 
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Section by SeCtlOn Analysis 

of 

s. 

n.R. 

Sec tic:::!. 1.. Findings. 

This sect:ion outlines the history and causes of t!;.e' I.:1dian 

fracticnated'ownership problem. 

Sec~io:n 2 .. Decla=ation of Po~icy. 

This section sets forth the reasons, justification and purposes 

of the B.il2.. 


Section 3. A:c:1er.dments to t.b.e :t::.di.an Land Consolidation Act .. 


This section amends various provisions of the Indian Land 


Co~soli6ation Act of ~983. 96 Stat. 25~Sr as amended, 'and adds' 


several new sec~io~s. 


Subsection (l} amends Section 202 of the Indian Land 

consolidation Act by changing ':.he definition of "Indianl$ to mean 

a person who is a member of an Indian tribe or ae the time of the 

-member ~f a tribe. The new definition .is essentially the same 

'defi~ition used in many recent pieces of legislation and makes 

the definition compatible with the provisions of the amended 

sect.i'on 207. Subsection (~l also adds a new definition definil:!g 

heirs ()f the first a,.'1d second degree of relationship to a 

dececie!).t. 

Subsection (2) amends sectio~ 203 of the Indian Land 

Consolidation Act by making section 7 of the Indian 

Reorganizatio~ Act applicable to all tribes. unless otherwise 
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=es~=:c:ed ~I Fede=al law, Section 7 0= t~e !aciar. 

Reo=canization Act autho=izes the Secreca=y c: ~he !n~e=ior to- . 

pr~claim ~ew Indian =eservati:ns or to acid lands ac~~i=ed 

purs'.;.ant to section. 5 of the !::ldian Reorganizatio:l Act to 

existi~g reservatio~s. 

Subsection (3) amends section 205 0'£ the Indian La..."ld 


Consolidation Act to allow a tribe to include interests i~ owns 


in a parcel of tr~st or rest=~cted'land i~ computing the so pe~ 


centum ownership ~equirement ~eeded for a t=ibe to purchase all. 

remai~lng interests i~ a ?ar=el or tr~st or restricted land. 

Subsection (4) amends subparagraph (3) of section 205 to 


?rovide that Secretarial approval of tribal acq~isiti~ns is 


necessary only if a tribe does net have a land consolidation 


plan. 


Subsection (S} replaces the exist1ng language of section 206 

of the Indian Land Ccr~olidaticn Act with new provisions that 

give tribes increased authority to ~nact their own probate codes. 

<~ -elect to probate estates in t::-ibal court. The section makes it 

'clear that in any proceeding initiated pursuant to an approved 

code. the United Stat:.es need not be named as a party to the 

~ribal court proceeding. The section. has provisions for 

reassum?tion of the probate function by the Secretary, after 

nctic~ and an opportunity to respc:ino-··have been afforded to the 

affected tribe, if a tribe fails to maintain timely and accurate 

reco=cs. In order to give Indian testators an opportunity to 
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-....\ beco:ne :amilia:: wit.h t:"e provisions: of t.he Act. and wit.!1. any, 
~ri~ally e~acted p::abate codes, ~he sect.ion provides that tribal 

p=cbat.e c'odes will not become effective until two years after t.he 

date of enact~ent of the Act. or for codes enacted more than t~o 

years af~er enactme~t of the Act, that no tribal probate code 

will beccme effective for at least six months aft:.e:r approval of 

the code 'by the Secre.tary. Tribe.s can provide "for a longer 

~otice period by designati~g a different effective date in their 

codes. Yn order to ensure that t=ibal members are aware' of the 

re?eal 0: a tribal code and have time to change their wills and 

t.o ensure tr~t the Department's Administrative Law J~d5es are 

kePt: apprised of the repeal of any t.ribal probate codes;' repeals 

,require approval of the Secretary and will, not become effective 

) until at: least six after the Secreta:ry has approved the repeal. 

Again, tribes car~ provide for a longer review ,period by 

specifying an effective date that is more than six months after 

the Secretaryl s· approval of the repeal of a tribal code'. 

S'..±:sec~ic::. (5} deletes the existing provis'ions of section 

207 of the Indian Land Consolidatio~ Act, 'portions of which were 

determined to be unconstitutional by the United States Supreme 

Court L, Babbitt v. Younee I u.s. (decided January 2~. 

19971 1 and substitutes new language ,that comports with Youpee and 

Hodel v, Irvine, t;Sl U.S. 704 (1987). {In Hodel, the Supreme 

Court fo~~d the original version of section 207 

unconstitutional.) 

Subsection 6(a) establishes fede=al rules of inheritance and 

.' 
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"\ devise" ?arag=~~:-~ 6 (a) (1) provides t!1at i:;terest.s in trust and 

~e$tr~cted lanes ~ay only be inhe=i~e6 ~y :~clians. It should be 

no:ed that i~er!=ance can be further limited to members of the 

tribe f.avir:.g jurisdict.ion over the land. it a tribe enacts a code 

with such limit~~g provisions pursuar.t to section 206. Paragraph 

6 (a} (1) (Ao') a.llows a testator to devise his/her t'ruSt p=openy to 

any :ndian. However. if a testator leaves f=actional in~erests 

in the same parcel of land to mul:.:::iple devisees! the amendment 

creates a presu~ption that the testator intended to leave the 

interests tc the cevisees as joint tenants with right of 

survivorship. This will st.op :he fu~her fractionation of 

interes~s i~ that parcel of land. 

Section 6{a} {1) (B) limits the classes of people who can 

) inherit property if a decedent. has failed to execute a will. 

Onder present law. property can pass to any lineal descendent no 

matter how remote the degree of Indian blood and regardless of 

whether the heir is a me~er of an Indian tribe. By limiting the 

class of eligible recipients of lana passing by intes~ate 

succession and by creating a joint tenancy among the heirs E 

'fractionation will be dramatically reduced and ownership of trust 

lands ...·ill remain with Indians. 

Subsection 6{a) (1) (C) provides for life estates for non

Indian spouses and children if the spouse or children re~est a 
.--.
" ... 

life estate during the probate of the decedent I $ estate. If they 

. are under a legal disability such as mental incompetence or 

minori~y, their =epresentative can request a life estate on their 



he:;'al:. 1: t;"e c.ecede::: has afi:'rmatively :ef: a spouse or nonw 

Indian child=en out of ~is/her will or ~as left a lesser esta~e, 

the previsions of the \o:i'11 will Severn the devise. This 

prcv~sion will help to ensure that trust lands remain in lndian 

cwne~ship while protec~:ng the enjoyment of interests in the 
" decedent's estate by no~~Indian spouses or children. 

Subsection 6 tal (l) (D) provides that if there are no eligible 
" ,

hei=s ~o a decedent's trust ~eal prope~y estate, the property 

will pass to the tribe on whose reservation the land is located 

or":o the tribe having jurisdiction over the land~ 

Subsec~ion 6(a} {21 requires the Secretary to notify tribes 

and individual O~ilers of the contentS ~the amendments ~o the 

Indian Land Consolidation Act and to suggest to individua~ owners 

estate planning opt.ions available to them. Given t.he shear/J 
, 

number of fractional interests ~olved, ano the fact tbae many 

interest holders' whereabouts are unknown, the Secretary is 

required to provide notice only to the extent that. the Secretary 

deems pra.cticable. 

Subsection 6{a) (3) addresses V~lic domain allotment5~ 

Under the allotment acts if there were, for example, insufficient 

land on a reservation that was being allotted. an individual 

Indian could select an allotment on the public domain. In·. many 

cases :hese allotwents are miles fro~ :he nearest reservation and 
"~ 

have no connection with any tribe. - -Under current law ,these 

islands of trust land remain in trust as long as an heir has any 

deg=ee of I~dian blood. This sect.io~ limit.s the class of persons 

5 



~ho ca~ ir~e=it ;~lic domain allot~ents ~~ truse status and 

pr~viees for the passing·into fee status of land that belongs to 

pe;:sons who are o'.!tsicie of the class of eligible recipients or 

are r:.c!: members c: a tribe, The owners would retain thei.:: 

interests in the land: however, the interests would no lenger be 

held in t~st by the federal gove~ment~ . 

Subsection 6{a) {4)'addresses allotments in Alaska, Alaska 

c=eates unusual problems because the Department is still issuing 

allotments there. Accordi~9ly. this seccio~ treats Alaskan 

allotments si~ilar to public do~ain allotments but has special 

prcv~sio~s that acid=ess the landis restricted fee status and the 

fact. that. much of the restricted fee land in Alaska m~y .not be 

subject to any tribe's jurisdiction. 

Subsections 6(b} is an escheat provision that is based on 

language in the final paragraph of the majority opinion in the 

Supreme Court's decision in Hodel v, Irying l 481 U.S; 704 (lSa?). 

In that paragraph. the court opined tbat the United States has 

the authority to take SteDs to orevent the further subdividing of. , - 
~ractional interests on pain of escheat and that the Uaited 

·States can m~imize further fractionation by abolishing the rules 

of descent and forci~g the owners of fractional interests to 

designate an heir. Thus. Subsection 6th) provides for the 

escheat of fractional inte~ests smaller =han 2% if a decedent 

fails to make !i will anti, tb.'.ls, !'irn to designate an heir. 

Interests smaller than 2% and passing- by intestacy ·will escheat 

to the t=ibe on whose ;:eserv·ation the land is locaced or that 

I . 
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exe:-cises ju=isciiction over the :a.."1c. In addition to the. 

existi~g authority for an interest holder to make ~n i~ter vivos 

conveyan-ce of the interest, to petition to have the land 

converted to fee status or ~o will the pro?erty to a person that 

already owns a-~ interest in the parcel; in order to provide 

addi~ional rel~ef for persons with sub 2% interests. subsection 

213 requi:::-es the Sec::etary to give prefer-e:.1ce to the purchase of 

2\ or's~aller interests. 

In ;:>rder to provide individuals ..... ith an opponunity to learn 

abo'..!t the amendments and to take appropriate estate planning 

measures, Subsection 6 tel provides that the provisio:ls of section 

207 will ~ot become effective until two years after enactment of 

the amend......ents ~ 

J Subsection (7) amends section 20e of the Indian Land 

COnsolidation Act by requiring the Secretary to follow approved 

tribal probate codes when probating estates, or to give full 

faith and credit to tribal court decisions for those tribes 

probating estates of decedents with land en thei::- ::::ese:::vaticns. 

.• - Subsection \8) amends section 209 of the Indian Land 

Consolidation Act to give the Secretary the authority to issue 

any documents needed to effectuate any land transaction 

authorized by the Indian Land Consolidation Act or for any other 

Act autho=izing the disposal of interests in trust or restricted 

land. 

Subsect:ion (9) adds several new sect.ions to the Indi.an Land 

Consolidation Act; 



Sec~icn 213 establishes a :=ac~io~al i~terest acq~isition 

program that authorizes the Sec=eta~ to purchase any size . 

fract.ion~l interest. from any willing seller. In order to provide. 

anot.her alterr..at.ive for those individuals who curren::ly own 

interests of 2 percent or less a=d ~hat wish to avoid the eschea~ 

provisions of section 207, the acq~isition of 2 percent or less 

interests is given a pricrity, All interests acquired by the . . 
Secretary will be transferred to t.he tribe on whose reservation 

the interests are located or to the tribe with jurisdiction over 

the i::t.erests. 

Subparagraph (b} of section 213 authorizes tribes with Land 

consolidation Pl~~s approved by the secretary under section 204·. , 
to negot.iate agreements with the Secretary ,:?r t.he tribes to ru:l 

the fractional interest acquisition programs on their) 
reservations. ,Subparagraph (b) requires tribes operat~g the 

program to have adequate dispute ~esol~tion mechanisms in place 

(i~e.t in most cases a tribal court). a financial statement 

indica~iog whet.her the tribe will contribu~e to the program, a 

"- -commitment that monies received "to acquire fractional interests 

",will nOt: be used t.o finance private land acquisitions, and a 

comrr~t.ment. to pay all revenue "the tribe may receive from the 

acquired interests to the Secretary for deposit in, the 

ACquisition Fund ~til 'such time as the fu.nds -...:.sed to acqu:..re the 

interest, have been repaid. without:~'Cerest. as required by 

section 214 of the Act. In order to ensure that funds are net 

reallocated to other programs and to, ensure that as few' funds as 
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possible are expended on admi~istra~ive overhead. t~e sec~ion 

:;::=::vides that agreements ~egotiated p'.:.rsua..">'lt to th:'s section are 

~ot subjec~ to Self-Determiaation contrac~s or self-C~verruL~~e 

&~~¥al Funding Agreements. The sec~ion also provides th~t if a 

t=ibe receives funds to imple~ent a land acquisition program .and 

coes not spenc those f~~cs within two years, the f~ds will 

r"evert tC -;:he' Acq-..l':'sition Fund f::'cm which they can :::e used by the 

Secretary or reallocatec to other tribes. 

Section 214 authorizes the tribes to act as co-tenants in 

any parcels in which they own less than all the interests and to 

participa~e in triL""'lsacd.on's af£ecting those parcels on the same 

footing with their co-owners. A proviso requires that ~ income 

=eceived by ~ tribe attributable to interests acquired under , 

~cld land subject to a repayment obligation, the tribes cannot 

"" -refuse to enter into agreements that ·....i1l generate funds that can' 

·"be used for repayment of t.he purchase price. If a tribe refuses 

to consent to a transaction. the Secretary can treat the tribe as 

if it were an individual Indian landowner and consent to leases. 

rights-of-way, etc., on behalf of the tribe. 

Secr:.ic::1 215 authorizes the Se'cretary to develo? and perfcr.n"
"reserva~ion wide appraisals rather than require a separate 

appraisal for every land acquisitio~ ~ade pursuant to section 



213. O~ many =eservacions, one parcel of grazing ~and or :a~ 

ti~er lane is the equivalent of othe~ similar parcels 

locat~d on the reserva~ion. :ndivid~als can dispute an appraisal 

by £i:i~g an appeal under the Depa=toent's existing regu~ations. 

or C~~ simply refuse to sell a parcel if they disagree with the 

Section 216 tequi~es the Secretary to establish an 

Acquisition F~~d with any monies appropriated to accomplish the 

purposes of the Act. :he Secrecary is also directed to deposit 

any =evenue received f=om fractio~al interests conveyed to tribes 

ic the fund and to use that revenue for ~he purchase of 

addit~or.ar fractional interests. 

Section 2l7·provides that determinations of whether a parcel 

is within a particular tribe's reservation or subject to a 

tribe's jurisdiction will be made by the Secretary. Review of 

such decisions is authorized in the United States District Court 

where the parcel is located. Such review will be conducted based 

on ~~~ agency =ecc=d pursuQnt to the Ad~nistrative Procedure 

~Act. 5 U.S.C.·S 701 et seq. 

Section 218 requires the Secretary to file a ~eport within 

three years of passage of the amendments. and ~~ually 

thereafter, describing the progress made under the fractional 

interest acquisition program. After consultation with the 

tribes, the Sec=etary may recommen~ny changes or additio~al 

legislation needed i~ order to accomplish a meaningful reduction 

in the number of f=actional iaterests. 
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Sec:'!C:l 215' =esolves a lo::gsta::ci.::S' problem ;.:) leasing,and 

resource sales. !a so~e ci~=ums~ances land canno~ be leased or 

r-esou;t"ces' ,501:5. wit:::out. t!:e \l:'lunimous ccr:.sen'C of all t!le 

fractional i~tere5'C owners, In many cases this is ~~possible or 

ext=emely tirr.e consumi~g and expensive given the large nu~er of 

owners. This provision will give the Secretary·t~e same 

aU1:horit.y found in section lOS {c} (2} (Ai of tl',le I!laian Agric:ult1!re 

Ac~ of 1993, 2S U,S.C. § 371S(ci (2) (A). by authorizing the 

Secretary to approve :eases and rescurce sales ~pon application 

by the owners of a ~ajority interest iri th~ property, 

Section 220 clarifies longstanding' disagreement over the 

scope of the Non~!ntercourse Act of 1790, 25 U.S.C. "':..7,7 .. Tribes 

that pur~hase real estate for investment purposes often have 

diffi~Jlty reselling or mortgaging'~he property because of
) 

uncertaicly about application of the Non*Intercottrse Act. Unless 

the scope of the Non-Intercourse Act is clarified, banks and 

other lending institutions will continue to be reluct~~t to loan 

:7ioney to tribes for the accr..::.isi't.ion of land; to r"o:::.;age 

.nvestment properties or for the development of ' such lands. This 

provisio~ makes it clear that lands acquired after the date of 

the Act are not subject to the Non~!ntercourse Act. unless the 

Tribe petitions for and the Secretary accepts the land in trust, 

and that such lands ~ay be bought, sold. or mortgaged on the same 

basis as 'non-Ir.dian landholding. Thla Navajo Nation presently has 

a similar provision, 2S u.s.c .. § 635 {bl, and this amendment would 

extend that authority to all t:ibes. 
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Section 4. Authorization for Appropriations. 

Sect:'on ~ of :.::e Amenc.ments is an author:'zation for the 

appropriation, of :;;,nds necessary to accomplish the purposes of 

the amendments. 
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United States Department of the Interior 
OFFICE OF THE SECRETARY, 


WASHINGTON, D,C, :ro2;;) 


MAR 2 9 1995 


Dear Tribal Leader: 

Thank you' for your responses to my october -20, 1994, letter 
concerning our proposal to address the problems of, fractionated 
ownership of allotted land. OUrinq the four-month tribal cqmment 
period, we have received many helpful comments and recommendations. 
We continue to see an opportunity to get a bill introduced early in 

- the l04th' Co.ngress~ 

We are very cOlP!llitted ·to· consultation and will consider your 
'cotnments 'throughout the l04th Congress, which 'is authorized until 
adjournment or until January 3, 1997, the date for convening the 
l05th Congress. since we anticipate chang-es to, the draft as a 

-- result of consultation, we-would-like to hear from 'as many tribal
leaders and' tribal governments as possible.' We' also anticipate 
many questions from members of conqress in the coming months,; and 
your views will be most helpful ,and welcome -in responding to such 
questions. " 

IndividUal owners of interests in allotted land have responded at 
a fast pace to-the legislative,proposal to amen4 the Indian Land 
Consolidation Act. Many excellent comments, ,suggestions and 
alternatives ha've been received in _response' to the letter to land 
owners and survey questionnaire distributed beginninq November 29 f 

1994 .. We are summarizing the data and reviewing the responses and 
'will begin making revisions and incorporating the comments into the 
next 'version of the proposed legislation. 

We appreciate hearing from you~ Please send your comments- to.the 
Division of Real. Estate Services, Attention: HEIRSHIP t Bureau of 
Indian Affairs, 1849.C Street, NW, MS-4522-MIB, Wa~hinqton, DaC. 
20240~' , 

Sincerely, 

Ada E. De"",
Assis~ant secretary - Indian Affairs 



I MAU.ING SIZE RESPONSESAREAOmCE 

Aberdeen 25,000 I 1,596 

• -r--
2081,800 IAlbuquerque 

+ 1,741Anadarko 
~+----.--'-----I 

Billings 40,000 2,908 . 
f--"-----~-__j---'---~~~-. -·-----'--~l 

Juneau 13,394 ,I 1,636 

Minneapolis r 6,005 . 735 
, 

Muskogee 5,000 . ___+!_~_.....;1_36'--_~--I
INavaj~ __'~_'_--l_____ ____18.:..,0_O,O~___+-- 2,II_9~__-j 

: Phoenix. 12,700 I 793 j' 

.~ f-p_ort_lan_d_-_-_-_-_-_-_--+-r---~'==~~3,00_O_'-_~_-'_'~~:111~=_-_=_=_-~=:;-~2..£-1-5'-5.~~~~~~~~-1 

'-S"'•.:..cr.:..am.::,.e:cn"to'--_____1-_____ 4"',6_°_°__. : ' 

'"The Anadarko Area Office did not count the number afits mailouts. Also, although the-re are 12 
BlA Area Offices, the Eastern ..\rea Office was not included but all ofits lands are tribally ovmed, 

1994·1995 SURVEY OF..:;LAN'D==O..;.WNE"',=R;o.S__--,,.-__--, 

InEsCRlPTION OF DAT;:i:iiJlME'm:(QuESTJONNAIRE) • . !TOTALS 1,I ..---. . ,.. -I 

I ------,---+---j 
I :NUMBER OF OWNERS RESPONDING 12,492 

[ 
. -... OWNERS OF MULTlI'LE INTERESTS 

OWNERS ON MULTlI'LE RESERVATIONS 
.... _. 

I 

7,368 

1,989 
I 

~~--.~--

OWNERRESlDES ONLA.'ID OWNED BYHlMIHER I 
, 

. -~--.-

1,119 

MEMBER OF AFEDERALLY RECOGNIZED TRIBE I 10,558 

1,942I OWl\'ERHAS ATTEMPTED TO SEll. OR ACQUTRE INTERESTS 
", 

5,358OWNER IS WILLING TO SELLI 
- "-- I 

J 
OWNER AGREES WITH PROPOSAL 7,512 

~ 
. 

149,599 

IPERCENT RETURN (Questionnaires mailed/response'I00) I 8.35 

i TOTAL NUMBER OF QUESTIONNAIRES MAU.ED 
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United States Deparunent of u':!e Interior 

omCE OF THE SECRETARY 
W~hington. D.C. 20240 

NOV 29 1994 

Dear Landowner: 

A·growing problem has faced individual Indians, tribes, and the 
Bureau of Indian Affairs (B~A) for many years - the f~actionated 
o'....nership of allotted la!1ds. The problem has now reached the point 
where the· Department of the Interior's ability to administer 
allotted lands, probate Indian estates and maintain the lIM system 
can no longer keep up with the increasing number of fractional 
interests_ You may be the owner of suc~ interests. 

An attempt to address ~~e problem was made by congress in ,1984 when 
it passed the Indian Land Consolidation Act; Part of t';hat Act 
requires that when an individual owner dies, an interest amounting 
to 2 percent or less in a tract of land will lTescheat"" or 
automatically transfer to the tribe. In spite of this law, :the 
number of such small i;;.terests owned by individual Indians has 
;rrown from 350,000 in 1984 to over 1.5 million in 1994! Unless 
so~ething is done to f~x the fractionated heirship problem soon, 
the BIA will simply no longer be able to provide realty a~d lIM 
services to the owners. Your advice and assistance are"neede~. 

Any' proposal to solve the fractionated heirship problem must have 
two parts: (l) the consolidation of ownership I and (2) the 
prevention (or substantial reduction) of further fractionation. 
These Objectives can be Det ~hrou9h a land-purchase program, and by 
placing li~itations on who can inherit interests in allotted land. 
The Department has prepared a Ilconsultation package!! which outline,s 
a legislative proposal that meets these two objectives. The basic 
elements of this proposal are "a? follows: 

* The proposal creates a land acquisition prograJn and authorizes 
the Secretary'of the Interior to purchase tractional interests of 
any size fro1'll owners who are willing to sell~ These interests will 
ultimately be transferred to the tribes~ 

* A priority for purchase is given to o~ers" of fractional 
interests a~ounting to 2 percent-or-lesa-and to income producing
land. 

* The Secretary will attempt to either purchase all of the 
interests in a parcel, or partition out the purchased inte=ests 
into a single parcel, for transfer to the tribe on whose 
reservation the land is located~ 



2. 

* All income from a parcel transferred to the tribe will be paid 
to the Secretary 'until the purchase price paid by the Secretary has 
been" recovered. 

* :nccme fro~ the purchased' interests and fro~ parcels
transferred to tribes will be put into a revolving fund ~hich will 
be. used for the purchase of additional fractional in~erests. 

* The propcsal changes the test in the present· Indian Land 
consolidation Act which is used to determine whet.her fractional 
interest of 2 percent O~ less will escheat to the tribe when an 
owner dies. The new test avoids presu:uptions and would be based on 
actual income produced by a fractional int'erest or on the appraised 
value of the interest. 

* To prevent further fractionation, inheritance of interests is 
limited to members of the tribe on whose r·eservation tl'\e land is 
k.lcated. Where an owner dies without a will, inheritance is 
further li:nited to the decedent I s i;u.-ue:diate family - spouse, 
child~en. grandchild=e~, parents, grandparents r brothers and 
sist:ers. A no::-mentber spouse can only receive a life estate. ,'.. 

* Tribes are authorized to change the limitations on inheritance 
established by the proposal~ 

;. New limitations on 'who can inherit do not be-come effective for 
two years. The Secretary is required to provide notice of the 
limitations and alert o~ers of estate planning options. 

r wish to emphasize that the proposal outlined in the consultation 
package is only a draft pr.oposal. It has "not be~n introduced in 
the Congress, and no proposal will be ,introduced- until the 
la~downers and tribes have had an opportunity to co~ent and/or 
suggest alternate solutions. I invite you to qomment on the 
concepts described above or to suggest other solutions to' the 
fractionated ownership probler.1. Enclosed for Yo1.:r convenience is 
a shor·t questionnaire. If you need additional space feel free to 
add pages as necessary. These comments should be sent tQ'US in the 
enclosed postage-paid envelope no later than February 15 1 1995. 

It is also our intent to conduct field consultations with 
landowners and tribes. We will attempt to provide notice of these 
consultations by· mail. ne:wspaperf radi.~and. posted notices at 
public locations. Because of the difficulty in locating addresses 
and sending thousands of notices by mail, you ~ay not receive this 
letter for sQveral weekS after it has been signed. It is our goal 
to have this notice in your hands no later than mid-Jan"uary, 1995, 
in order to give you time to consider 'the -proposal and submit 
comments by FebrJary 15, 1995. If you would, like a complete copy 



--

· . 

3 , 

of the 'consultat~()n packaqe, cop~es .are.~v~ilable at BIA Age!1cy and 
Area Offices. If'you'do not-live near .arl·Agency or Area Office you 
may request a. copy of' t..~e conS141tation. J)a~kage by writing to the 
Bureau "Of Indi'an Affairs, ..ktte.ntiqri: '~IRSHIP, 1849 'C street, NW r 
MS-4522-KIB, washlJ?gton, D~C •. 202~O. 

sincerely,' 

Ada E~ 'D~r 
Assj.stant "secretary - Indian Affairs 

Enclosures 

., 

-

, . 



OWNER'S QUESTIONNAIRE
(____ Area) 

1. Do you own fracti9nal interest in more that ons tract of 
allotted l~d: YES NO DeN f T KNOW YES, are 
~hey on more than one:r.ese=vation? YES NO 

2. },ze you livi.ng o~ a t~act in which you own a f::actional 
interest: ~ES NO _". 

J. Are you an enrolled. tlembe.r of a Federally-recognized Indian 
tribe? YES NO 

4, Have you· ever trie.d to dispose oft_ at" acqui::e from a:1other 
ovner, a fractional interest in a;; allotment? YES NO 

s. It you had. the opportunity, would yo:tJ sell any of the 
!ra~ional.interests that you own in allotted la~d: 
~E$ NO .. 

6. WoUld you agree wit.'1 the attached or proposal to deal 
with the t~ac~ionated ownership proQlem? NO 

If you e.ns1,.,Ie= to Questi;o.n 6' .is NO, ple~se 'explain why. 

-.-. 

8. w~at woUld you suggest be. done order to solve the 
fractjonated ownership problem? 

.

Signatu=e .(optional) 
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Remarks of 
Kevin Gover, Assistant Secretary-Indian Affairs 

Department of the Interior 

at the 


Ceremony A'cknowledging the 175th Anniversary 

of the Establishment of the 

Bureau of Indian Affairs 


September 8, 2000 


In March of 1824, President James Monroe established tbe Omce of Indian Affairs in the 
Department of War. Its mission was to conduct the nat ton's business with regard to Indian 
affairs. We have come together today to mark the first 175 years of the institution now known 
as the Bureau of Indian AffairS. 

It is appropriute that we do so in the tirst year of a nc\v century and a new millennium, a time 
when our leaders are reflecting on what lies ahead and preparing for those challenges. Before 
looking ahead, though, this institution must first look back and rencet on what it has wrought 
nnd, by doing so. come to know that this is no occasion for celebration; rather it is time for 
reflection and contemplation, a time for sorrowful trulhno be spoken, a time for contrition. 

We must first reconcile ourselves to the fact that the works of this agency have at various 
times profoundly harmed the communities it was meant to serve. From lhe very beginning. the 
Office of Indian Affairs was an instrument bv which the United States enforced its ambition 
against the Indian nations and '[ndian people ~ho stood in its path, And so. the first mission of 
this inslit.ution was to execute the removal of the southeastern tribal nations. By threat, deceit. 
and force, these great tribal nations were made to march 1,000 mites to the west, leaving 
thousands of their old. their young and their infirm in hasty graves along the Trail of Tears. 

As the nation looked to the West for more land. this agency participated in the ethnic 
cleansing that befell the western tribes. War necessarily begets tragedy; the war for the West 
was no exception. Yet in these more enlightened times, it must be aCknowledged that the 
deliberate 'spread of disease j the decimation of the mighty bison herds~ the use of the poison 
alc,ohol to destroy mind and body, and the cowardly killing of women and children made for 
tragedy on l1 scale ::'0 ghastly that it carmot be dismissed as merely the inevitable consequence 
of the dash of competing ways of life. This agency and the good people in it failed in the 
mission to prevent the devastation. And so great nations of patriot warriors fell. We will never 
push aside the memory of unnecessary and violent death at places such as Sand Creek, the 
banks of the Washita River, !lnd Wounded Knee" 

Nor did the consequences of war have to include the futile and destructive efforts to annihilate 
Indian cultures. After the devastation of tribal economIcs and the deliberate creation of tribal 
dependence on the se.rvices provided by this agency, this agency set out to destroy all things 
Indian. 

TI11S agency forbade the speaking of Indian languages. prohibited the conduct of traditional 
religious activities, outlawed traditional government. and made [ndian people ashamed of who 
they were. Worst ofall, the Bureau of Indian Affairs committed these acts against the children 
entrusted lO its'boarding schools, brutalizing t~em emotionally. psychologically, physically, 
and spiritually, Even in this era of self ~determination, when the Bureau of Indian Affairs is at 



long last serving as an advocate for Indian people in an atmosphere of mutual respect, the 
legacy ofthcsc misdeeds baunts us, The trauma of shame, fear and'anger has passed from one 
generation to the next, and manifests itself tI1 the rampant alcoholism. drug ahuse, and . 
domestic violence that plague Indian country .Many of our people live lives of 'unreienling 
tragedy <IS Indian families suffer the ruin of lives by alcoholism, suicides made of shame and 
despair, and violent death at the hands of one another. So many of the Olaludies suffered today 
in Indian country result from the failures of this agency. Poverty, ignorance, and disease have 
been the product of this agency's work. 

And so today I stand before you as the leader of an institution that in the P~lst has committed 
acts so terrible that they infect. diminish. and destrqy the Jives of Indian people decades later, 
generations later. These things occurred despite the efforts of many good pCQple with good 
hearts who sought to prevent them. These wrongs must be acknowledged if the healing is to 
begin. 

I do not speak today for the United States. That 1s the province of the nation'S elected leaderS, 
and I would not presume to speak on their behalf. I am empowered, however, to speak on 
behalf of this agency, the Bureau of Indian Affairs, and I am quite certain that the words that 
follow reflect the hearls of its 10,000 employees. 

Let us begin by expressing our profound sorrow for what this agency has done in the past. Just 
like you, when we think of these misdeeds and their tragic consequences, our hearts break and 
our grief is as pure and complete a.s yours, We desperately wish that we could change this 
history, but of course we cannot On behalf of the Bureau of Indian Affairs. I extend this 
fonnal apology to Indian people for the historical conduct of this agency. 

And while the BIA employees of today did not commit these wrongs, we acknowledge that 
the institution we serve did. We accept this inheritance, this legacy of racism and inhumanity, 
And by accepting this legacy, we accept also the moral responsibility of putting things right. 

We therefore begin this important work anew, and make a new commitment to the people and 
communities that we serve, a commitment born of the dedication we share with you to the 
cause of renewed hope and prosperity for [ndian country. Never again will this agency stand 
silent when bate and violence are committed against Indians. Never again will we allow policy 
tcrproceed from the assumption that Indians: possess less human genius than the other races, 
Never again wiH we be complicit in the theft of Indian property. Never again will we appoint 
false leaders who serve purposes other than those of the tribes, Never again will we aHo'w 
unflattering and stereotypical images of Indian people to deface the halls ofgovernment or 
lead the American people to shaliow and ignorant beliefs about Indians. Never again will we 
attack your religions. your languages, your rituals, or any of you·r tribal ways. Never again will 
we seize your children, nor teach them to ~e ashamed o~who they are, Never again, , 

We cannot :ret a.sk your forgiveness, not while the burdens of this agency's history weigh so 
heavily on tribal communities, What we do ask is that, together. we allow the healing to begin: 
As you return to your homes, and as you talk with your people, please tell them that time of 
dying is at its end. TeU your children that the lime of shame and fear is over, Tell your young 
men and women to replace their anger with hope and love for their people, Together, we must 
wipe the tears ofseven generations. Together. we must allow our broken hearts to mend. 
Together, we will face a challenging world with confidence and trust. Together, let us resolve 
that when aur future leaders gather to discuss the history of this institution. it will be time to 
celebrate the rebirth ofjoy~ freedom. and progress for the Indian Nations, The Bureau of 

20rJ 



Indi~m,AIT,lirs was born in 1824 in a time of war on Indian people. May it live in the year 
2000 and beyond as an instrument of their prosperity, 

--E:-ID·· 
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Remerksof 
Kevin Gover, Assistant Secretary-Indian Affairs 

Department of the Interior 
at the 

Ceremony Acknowledging the 175th Anniversary 

of the Establishment of the 

Bureau of Indian Affairs 


September 8, 2000 


!n March of 1824, President James Monroe established the Office of Indian Affairs in the 
Department of War. Its mission was to conduct the nation's business with regard to Indian 
affairs. We have come together today to mark (he first 175 years of the institution now known 
as, the Bureau of Indian Affairs, 

It is appropriate that we do so in the first year of a new century and a new millenniuIil, a time 
when Our leaders arc rcflc(;ting on what lies ahead and preparing for those challenges. Before 
looking ahead, though. this institution must first look back and reflect on what it has wrought 
and, by doing so, come to know that this is no occasion for celebration; rather it is time for 
reflection and contemplation, a time for sorrowful truths to be spoken, a time for contrition. 

We must first rc.conciie ourselves to the fact that tbe works of this agency have at various 
times profoundly hanned the communities it was meant to serve. From tbe very beginning, the 
OtTIce of Indian Affairs was an instrument by which the United States enforced its ambition 
against the Indian nations and Indian people who stood in its path, And so, the first mission of 
this institution was to execute the removal of the southeastern tribal nations. By threat, deceit, 
and force. these great tribal nations were made (0 march 1,000 miles to the west, leaving 
thousands of their old. their young and their infirm in hasty graves along the Trail ofTears. 

As the nation looked to the West for more land, this agency participated in the ethnic 
cleansing that befell the western tribes, War necessarily begets tragedy; the war for the \Vest 
was no exception, Yet in these more enlightened times, it must be acknowledged that the 
deliberate spread ofdisease. the decimation of the' mighty bison herds, the use of the poison 
alc.ohol to destroy mind and body. and the cowardly killing of worn en and children made for 
lragedy on a scale 50 ghastly that it cannot be dismissed as merely the inevitable consequence 
ofrhe clash of competing ways Qflife. This agency and the good people in it failed in the 
mission to prevent lhe devastation, And So great nattons ofpatriot warriors fell. We will never 
push aside the memory of unnecessary and violent death at places such as Sand Creek, the 
banks of th!! Washita River. and Wounded Knee. . 

Nor did the consequences of war have to include the fmile and destructive cfCorts to annihilate 
Indian cultures, After the devastation of tribal economies and the deliberate creation of tribal 
dependence on'the serVices provided by this agep'cy, this agency set oul to destroy alt things 
Indian. 

This agency forbade the speaking of Indian languages, prohibited the eon~uct of traditional 
religious activities, omlawed traditional government, and made Indian people ashamed of who 
they were. Worst ofall. the Bureau "ofIndjan Affairs committed these acts against the children 
entrusted to its boarding schools, brutaiizing them emotionally, psychologically, physically, 
and spiritually. Even in this era ofs~lf -detennination, when the Bureau of Indian Affairs IS at 
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long last serving as an advocate for Indian people in an atmosphere of mUiual respect, the 
lega;;:y of these misdeeds haunts us. The trauma ofsha.me, fear and anger has passed from one 
generation to the next, and manifests itself in the rampant alcoholism, drug abuse. and 
domestic violence that plague Indian country ,Many of our people live lives of unrelenting 
tragedy as Indian families suffer the ruin of lives by alcoholism, suicides made of shame and 
despair. and violent death at the hands of one another. So many of the maladies suffered today 
in Indian eountry result from the failures of this agency. Poverty, ignorance, and disease have 
been the product of rhis agency's work. 

And 50 today 1 stand before you as the leader of an institution that in the past has committed 
acts so terrible that they infect, diminish. and destroy the lives of Indian people decades later, 
generations later. These (hings occurred despite the efforts of many good people with good ' 
hearts who sought to prevent them. These wrongs must be acknowledged if the healing is to 
begin. 

I do not speak today f-or the United States. That is the province of the nation's elected leaders, 
and I would not presume to speak on their behalf. I am empowered, however, to speak on 
behalf of this agency, the Bureau of Indian Affairs, and I am quite certain that the words that 
follow reflect 'he hearts of its 10.000 employees. . 

Let us begin by expressing our profound sorrow for what this agency has done in lhe past. Just 
like you. when we think of these misdeeds and their tragic consequences, our hearts break and 
our grief is as pure and complete as yours, We desperately wish tha.t we could change this 
history. but of course we cannot On behalf of the Bureau of Indian Affairs. I extend ~his 
forrt'lal apology to Indian people for the historical conduct of this agency, 

And while the BlA employees oflouay did not commit these wrongs, we acknowledge that 
the institution we serve did, We accept this inheritance, this legacy ofracism and inhumanity, 
And by accepting this legacy. we accept a\so the moral responsibility of putting things right. 

We therefore begin this important work anew, and make a new commitment to the people and 
communities that we Serve, a. commitmenl born of the dedication we share with you to the 
cause of renewed hope and prosperity for Indian country. Never again will this agency stand 

,silent when hate and violence are committed against Indians. Never aga.in will we allo\v policy 
to-proceed from the assumption that Indians possess less human genius than the other races. 
Never again wHl we be compliclt in the theft of Indian property. Never again will we appoint 
false l.eadem who serve purposes other than those of the tribes. Never again will we allow 
unflattering and stereotypical images of Indian people to deface the halls of government or 
lead the American people to shallow and ignorant beliefs about in~tians. Never again will we 
attack your religions. your languages, your rituals, or any of your tribal ways. Never again will 
\-ve seize your children. nor teach them to be aSh?med of who tbey are, Never again. 

We cannot yet ask your forgiveness, not While the burdens of this agency's history weigh so 
heavily on tribal communities, Wh<lt we do ask is that, together, we allow the healing to begin: 
As you retulll to your homes, and as you talk with your people, please tell them that time of 
dying is at its end. Tell your children that the time of shame and fear is over, TeH your young 
men and women to replace their anger with hope and love for their people. Together, we must 
wipe the tears of seven generations. Together, we must allow our broken hearts to mend. 
Together, we will face a challenging world with confidence and trust. Together, lei us resolve 
that when our future leaders gatber to discuss the history of this institution, it will be time to 
celebrate the rebirth ofjoy, freedom, and progress for the Indian Nations. The Bureau of 
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Indian Affairs was born in 1824 in a time of war on lndian people. May it live in the year 
2000 and beyond as an instrument of their prosperity. 

--END-
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