2. Submission by the Community Relations Service

Community Relations Service Mission

The Community Relations Service {CRS), ereated by the Civil Rights Act of 1964, 15 a
specialized conciliation service authorized to help local copmunities resolve racial and ethnic
conflict, and prevent violence, and civil disorder. When racial onflicts and unrest threatens
community stability, Governors, Federal Prosceoutors, Police Chicls and Mavors callon CRS 1o
restore peaceful relations. Without CRS’ assistance, the unresolved tensions fester and become
fuel for senous sivil disturbances,

Challenge: Puring CRS” 36 years, the agency experienced an initial expanston period that
lasted until the 1972 post-urban race riots, where CRS had a budget of $14M and almost 340
FTE’s. In1995, CRS suffered a 50% budget cut, dropping resources to the agency’s lowes!
levels with only $3.3M and 41FTE’s for 1997-98. Therefore, from 19921998, CRS has secn its
budget decline more than 80%, and its staffing decrease by about 60%. Thus, CRS has operated
with insufficient resources to carry out iis mandated responsibilities. In 2000, CRS currently
operaies ils entire program with 12 headquarters staff and just 41conciliators. In order to camry
forth CRE” mission, Director Rose Ochi instituted both strict management and adnunistrative
controls, and operational and programmatic strategic priorities to belp optimize these himited
TEsonrees.

To maximize impact of services, the Director’s strategic operational/prograramatic priorities
included;

> CRS leverages its himited resources by establishing cooperative relationships with federal
and State and local agencies by establishing vielence prevention networks.

» (RS improves the capabiliies of police, schools, and communitics to respond effcciwety
during times of racial conflict and violence.

* RS builds the skills and capacity of locals to manage and resolve racial conflict on their
awn,

. CRS enhances the capacity of local agencies and organizations to forecast, serving as an
carly warning system and respond to community racial conflict,

. (RS supports efforts to improve civic discourse on issucs of race to mend social
divisions.

Over the last four years, CRS has demonstrated how much a Federal agency can do despite a
very modest budget because of a handful of dedicated mediators. Nevertheless, the greatest
challenge to CRS remains balancing an expanding workload with limited personnel. CRS8 s
forced 1o continue to defer or decline an increasing number of requests for services, and must
restrict its conflict resolution services Lo only the most volatile and violent situations.

Attorney General Janet Reno has sought to restore the agency 1o its former complement of
staffing, While 1998-2000 saw a modest growth, and the staff grew to 51 (56 authorized), her
mtentions have not been fully reatized.



This challenge comes at a time when the paradigm of race relations has assumed new
dimensions, Historical “black-white” confhicts persist, but multiracial and multigthnic conflicts
and iensions, involving the new demographic changes, have reshaped racialethnic faull linecs and
GRS work. As aresult, more and more focal officials from across Amorica, who ence felt
secure about race relations in their communities, turn to CRS for crisis response assistance. CRS
15 especially suited to help because its expert assistance 15 impariial, confidential, and relies on
voluntary locally fashioned resolutions,



THE PRESIDENT’S INITIATIVE ON RACE

Background: For the new millennium, the President has said that building “one America™ is our
most important mission for the nation, With the foresight to sec what America would continug 1o
face in the years to come 1 the nation could not address the evil of racial discrimination and

work toward healing and vnity, the President charged his Administration to shape a Race
nitiative that would make a difference for all Americans, with a goal for us to enter the next
century as a strong and united America.

CRS Activities: The Attorney General appointed CRS Director Ochi to represent the
Diepartment on the President’s Initiative on Race White House Task Force. CRS” major
contribution was introducing the idea of conducting community-based race dialogue with the
widest possible participation, o help local communities identify, discuss and develop action
plans to address critical racially divisive issues.

The President’s One America Initiative came to include a goal of helping communitics to
confront differeaces through honest dislogue, discover common values, overcome
discrimination, and help all Americans achiove their full potential, In our day to day work, CRS
provides assistance on best ways to restore and Improve communications to reduce ragial
tensions and bridge divisive conflicts, '

To promotc the One America Race Dialogues, CRS hefped facilitate, provide materials and
training for hundreds of public officials and citizens around the country. For example, in St
Louis, Missourn, at the invitation of the Mayor, CRS helped citizens talk openly about race and
work toward improving racial understanding and relations.

CRS Accomplishments: As one of the Director’s primary strategic goals, CRS worked in
partnership with the President’s Initiative on Race and experts from national organizations that
specialize in race dislogues to coordinate hundreds of candid race relations discussions around
the country.

In 1998, CRS coordinated the development of a dialogue tool - known as the Qne America
Dialogue Cluide (Guide) - using a collaborative process involving the top race relations experts’
wherein CRS extracied the best approaches and techniques to aid in the conduct of a positive and
constructive conversation. The Guide provides practical, step-by-step recommendations on how
people can establish, structure, and {acilitate conversations about race. It also discusses how 1o
thoughtfully explore perspectives and ideas, to discover differences and commonalitics, and to
map out ways o adidress outsianding concerns. The Guide continues to be used by public
officials and citizens so communities can talk and plan successiiily together about difficult
issues involving race.

In collaboration with 15 prestigious national organizations commilted to bridging racial and
ethnic divisions, including CRS, the Joint Center for Political and Beonomic Studies has
developed a national network 1o promote and institutionalize race dialogues and to continug

3



promising practices. This initigtive 15 known as the Network of Alliances Bridging Race and
Ethnicily (NABRE)}. Through an Intemnet website, NABRE electronically links local
organizations that are mvolved in racial reconciliation aclivities, so they can share ideas, leam
from each other’s experiences, support and sustain cach other through difficult times, and
broaden the base of support for their activities,

Next Steps: In the next years, communities will continue to be challenged to find the best ways
to address divisive racial issues, bridge differences and find common ground. The Dne America
Dialogue Guide and the NABRE infrastructure will continue to be a valuable resource,
complemented by expert assistance from mediators from the Community Relations Service,

THE PRESIDENT'S CHURCH ARSON TASK FORCE

Background: Since January 1998, more than 945 churches have been burned, desccrated or
bombed or attempted te be bombed across the United States, In response o this national crisis,
President Clinton establishied the National Church Arson Task Force (NCATF) with the
responsibility of helping to prevent additional fires, rebuilding the churches attacked, and
proseeuting those responsible, CRS was invited 10 be an integral pariner with responsibilities for
promoting racial healing in those communities affected by church bunings.

CRS chaired the Community Outreach Working Group, ensuring comimunication and
coordination befween the various agencies, groups, and individuals who responded to the church
burings and those affected by the burnings, and contributed expertise and guidance on certain
“best practices” to ameliorate community fears and concerns. ‘

CRS Activities: Director Ochi created a URS Church Burning Response Team (CBRT). The
CBRT worked at the grassreots level to restore peace, reduce fears and mistrust, and help mend
the racial rifis that arose from these shameless acts.

The CBRT has provided conciliation activities in approximately 300 communities. In early July
1996, in the aftermath of a series of church bumings in Southern states, CRS joined the offorts of
the City of Rocky Mount, North Carolina Chamber of Commerce and Common Ground, o
communitly coalition devoted fe improve race relations and embracing diversity, to bring together
a cross section of community representatives to discuss ways to address raciad tensions,

The significance of CRE’ role in church arsons is best summarized by Mark Logan's, ATF
“Officer of the Year” stalement at the House Judiciary Hearing on Church Arsons: “Without
CRS, we could not have done it. We needed CRS on the ground, calming the community and
making sure a volatile situation did sof get much worse. With CRS’ help, we were ahle to
conduct a thorough investigation which led fo indictments of suspecied church arsonists.”

CRS Accomplishments: CRS was instrumental in helping the NCATF cstablish “best practices™
for developing un effective response (o church bumings and other incidents that may have racial

origins. In institutionalizing the best practices, assembling seasoned professionals

4



knowledgeable in a variely of subject areas (o assist communitics in aftermath of church
burnings, developing Tocal mechansms to continue dialoguog in aftermath of church burning, and
a well-designed conference format for members of affected communities to discuss points of
frustration.

The NCATF coordinated Federal agencies” efforts 1o aggressively prosecute church burnings and
to rebuild churches has been cited by a number of entities - such as the Iniernational Association
of Police Chiefs - as a model of collaboration.

Next Steps: The NCATF has taken steps to institutionalize the protocols and guidelines for joint
investigations and prosecutions of suspected arsonists in the Department of Treasury und the
Department of Justice. The NCATF federal partners, the FBI and AFT special agents, CRS
mediators and vicln/wiiness coordinators will continue (0 meet once a month, URS has
returned the responsibilities for handling church burnings in the respective Regional Offices
across the country. This comtinues to be the mode of operation to present.

1E PRESIDENT'S HATE CRIME SUMMIT

Background: In 1998, the Pregident convened an hstoric White House Hate Crimes Summit,
and with the Attorney General, established the matier of hate crimes as a national priority. CRS
helped plan the Summit where top hate crime experts and community leaders came together (o
develop strategies to address this national dilemma. Under the leadership of the Atiomey
General, a Department of Justice Hate Crime Task Foroe was formed to develop s number of
tools and resoutrces to help local police, prosecutiors and hate crime victims.

CRS Activities: During the past few years, CRS responded to many individual cases of hate
erime. For example, in Jasper, Texas following the brutal dragging death of James Byvd, Jr. CRS
siaff was on the ground helping local officials maintain racial calm, plan for the Klan raily and
counter demonstrators, In the longer term, RS worked with the Mayor 10 bring together multi-
racial Task Force to confront racial issues that surfaced in the wake of the murder. CRS haiped
school officials come to grips with the fears and suspicion among students and between
neighbors. The Jasper 2000 Task Force was instrumnental i being able o overcome the racial
tensions that followed the tragic death. In keeping with both the President’s and the Adtorney
General’s efforts of creating partnerships with local levels in the community, CRS supported the
Us. Afwmeys Hate Crime Working Groups in conducting meetings, by conducting training
seminars and organizing hate crime forums and conferences.

CRS Accomplishments: In keeping with the Administration’s position thal hate crimce and
intolerance are issues best resalved at the Tocal level, CRSE, as part of the DT Hate Crime Task
- Force, developed hate crime materials. CRS took the lead in convening an expert panel to create
the centerpiece of the hate crime resources, a state-of-the-wrt hate erime training curriculum. In
conjunction with the Department’s Bureau of Justice Assistance, CRS held theee regional
training sessions, crealing unigue teams of 380 qualified State-based trainers who could, in tum,
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provide hate crime iraining to law local enforcement agencies. The state teams have held
. hundreds of training sessions and several thousand law enforcement officors have received
training on how o improve hale erimes response,

On another {ront, the Administration has long been aware that hate and intolerance on the
nations’ college campuses are a major threat to the educational process. URS helped alleviate
serious racial icnisions on college campuses, including Kean University in New Jersey, where
racial incidents heiphtencd tensions across racial and religious lines. CRS convened a series of
mediated discussions; as a result, a campus conflict resolution team was established to work as
university troubleshooters and early waming forecasts for brewing tensions.

CRS zlso conducted a survey of over 100 colleges and universities to determine whether palicies
and procedures were in place (o address hate crimes and biag-related incidents. CRS then
convened 4 focas group of college and university administrators, police, educators, and civil
vights representatives to discuss and develop best practices. The work of the focus group resulied
in the development of a well received CRS publication known as “Responding to Hate Crimes
and Bias-Motivated Incidents on College/University Campuses” in May 2000, CRS has
conducted prosentations and workshops at confercnces and training sessions, QOther Hate Crime
nublications are listed m the Appendix.

Next Steps: The Hate Crime Training {or Law Enforcement, the work on hate crime on campus
and the development of similar training materials for elementary and secondary school officials
will require additional funding. There is a need to develop the teaching of tolerance for
clementary schools,

THE ATTORNEY GENERAL'S INITIATIVE O
ICE/COMMUNITY RELATIONS

Background: There has been much media coverage and public outery over alleged cases of
police misconduct, including police shootings of unarmed subjects, pereeptions of discriniinatory
traffic stops and the use of racial profiling, that have resulted in a lack of confidence in the
administration of justice. This has increased police-commuity tensions, jury nullifications, lack
of cooperation with police, reluctant witnesses and endangering officer safety. After meciing
with concerned civil rights organizations, the Attorney General established a departimental
working group to plan a conference to explore these issues. The working group planned several
follow-up conferences, and formed several commitiees to address racial profiling, police
management policies, police use of force issues, community-partnering programs, and
recryitment and promotion of minority officers,

CRS Activitics: CRS was an active partner in the Attorney General’s initiative to improve
police-community relations through headquarters participation in the working group and also
through both case wark and regional police and community conferences. CRS held focus groups
discusstons the use of excessive force by police, and published the recommendations in
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publications such as “Police Use of Force-Addressing Community Racial Tensions” and “Police
Use of Excessive Forcer A Congiliation Handbook for the Police and the Community.”

CRS Accomplishmients: As a resulf of CRS work fu the figld, in the wake of ¢ither allegatinng
of use of excessive force or perceptions of racial profiling, our mediators have stabilized many
communities, and helped them develop local strategies 1o address conflicts with law
enforcement. Emergency assistance by CRS in response to controversial pohee actions helped
conlain community vielence. In 1999, CRS brought together law enforcement officials and |
community leaders in Pittsburgh, Pennsylvama following the death of a Black man during a
traffic stop, Tensions were reduced and agreement reached on the scope and timetable for an
official investigation. Afier a mental patient was killed by police in Cincinnati, Ohio, CRS
medinted @ series of discussions between the police department, city council officialg, and
minority organizations. Agreement was reached on increased civilian oversight of the police
department and tensions were gased. In Riverside, California, CRS responded to a fatal police
shooting of a Black motorist and negotfated understandings between communily leaders and
police on the arrangements for peaceful protests over a 12-month period.

An historic significant agreement involved the State of Oregon, where CRS involved all
stakcholders - police, religious leaders and unions - 10 mediate a non~-discrimination traffic stop
policy. Other negotiations of Memorandums of Understanding (MOUs) between communitics
and local leadership include {Battle Creck, MI, Muskegon, M), the development of police-
community partnerships and the integration of community policing within local palice cultures,
By bringing together all appropriate Jocal community leaders, police chiefs, and police unions,
for example in Kansas City and in the New England region, CRS succeeded in proactively
building lasting relations between community stakeholders within an institutionalized framework
to improve police-community relations, thus lessening racial'tensions across the country.

Next Steps: An essential and integral part of the best practices being promulgated around the
country, 1s the strengthening of police-community relations by incorporating community input
into police departmeant’s policy and procedures. As the public is scrutinizing police practices,

. CRS is available to help reform effors,



RS COMMUNITY CONFLICT RE

Background: The “nuts and bolts7ol CRS are what its mediaters do “on the ground” every day
in hundreds of communities across America. CRS activities are conducted by a handful of
mediators stationed across the country wha assist communities to reduce racial tensions, avoid
violence, and bridge divisive conflicts, Through the application of established mediation and
conciliation processes and techniques, CRS hiclps State and local officials tailor tocal solutions o
Tocal problems. By necessity, CRS focuses its services on quelling those racial conflicts that
place communitics af the greatest vulnerability. Experience has shown that these conflicts ofien
involve controversies regarding perceptions of police use of ¢xcessive foree, hate crimcs, racial
violence in schools, and large scale demonstrations and marches.

CRS Activities: CRS leverages its limited resources by providing tools and resources that
communities can use after CRS leaves, CRS establishes couperative relationships with federal
and State agencics, builds the skills and capacity of local conununities to manage and resolve
racial conflicts themselves; and helps officials learn how to anticipate brewing racial tensions. It
enlists the active engagement of local officials and other leaders to lead efforts in racial
reconciliation,

For large scale community racial conflicts, CRS partners with other federal agencies, such as the
INS, U.S. Attorneys, the FBI, and the Civil Rights Division, and serves as a bridge between
officials and leaders in the affecied communities. On the local level, CRS helps (o link together
mayors, chiefs of police, ather local elected officials, ¢ivil rights and minority community
leaders, school officials, clergy, and/or business leaders, Depending on the conflict and lacal
community nceds, CRS may help establish advisory boards, formulate memorandwms of
understanding, reach informal agreements, engage in rumor control, provide techuical assistance
and training, and facilitate dialogues. CRS helps to strengthen and establish human relations
gommissions so that junsdictions have in¢reased capacity 10 resolve racial issues before
community disruntions eud conflicts occur, Given dramatic immugration and demographic
changes, human relations commissions can be a critical mediating institutions (o help
communitics cope with the challenge of providing full opportunity and access in the context of
new people, languages, cultures and customs.

CRS Accomplishments

In communities across the country, CRS has demonsirated successfully that {rom racial crisis can
come racial reconciliation. To share and document the best practices in conflict resolution, in
1999, CRS convened a National Race Relations Symposium {(Symposium) on “Butding Peaceful
Communities.” The Symposium, attended by CRS community partners from around the country,
. enabled participants to learn from each other and affirm their mutual commitment of resolving
and preventing racial and othnic conflict, violence, and civil disorder. The result was two
publications: Project Profiles, a compilation of best practices in racial reconciliation and
Proceedings, a record of the discussion and panel presentations. These publications have
become & valuable resource o communities on how o deal with racial and ethnic tensions in
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http:conflic.ts

their own eommumniies.

. At the request of the Federal Court in Pulaski County, Arkansas, CRS successfilly
mediated a scries of discussions between October, 1997 and March, 1998, which resolved
the remaining issues involving the long-standing Little Rock school desegregation case.
The presiding Federal Judge, school officials and community plaintiffs agreed that the
guidance from an experienced CRS mediator was the difforence.

» CRS mediators assisted focal officials in communilies experiencing racial tensions
over the response to changing demographics, new immigrants, Hlegal immigrants,
and ethnic migratton, Oflen, this involved improving understanding between
enforcement agencies, including the Immigration and Naturalization Service,
police, city officials, and advocacy organizations. In Nebraska, for example, CRS
helped during 1998 {0 resolve conflicts over the apprehension and detention of
illegal aliens, the conduct of INS raids, and the deportation of families and
minors,

» In the wake of a racially-charged assault on a school administrator in the Los
Angeles Scheol District, the second largest and most diverse system in the nation,
CRS facibiated a comprehensive assesament of racial and ethnic ensions by a
collaborative group of city and county agencies. The product was a medisted
action plan among parents, school administrators, teachers, and school officials 1o
jointly address underlying racial and cthnig issues.

Managing Maijor Special Events

When special cvents involve large numbers of participants, especially youth, there is the
potential for confrontation and disorder. CRS is concerned specifically about celebrations,
rallics, and demonstrations which may deteriorate into racial and ethiie condlict and violence,
Based on its experience of more than thirty-six years, CRS has developed specific guidance for
local offictals, law enforcement, and event plarmers on effective planning and collaboration to
ensurc that these events run smoeothly and safely.

Bach year, for example, more than 100,000 minority students and youth celebrate Greek
organization events in a dozen locations around the country. These create enormaous challenges
for local communitics, whose capacity for traffic, visitors, and patience are sorely tested. CRS
has helped these communitics conduct essential advance contingency plans, encouraged
cooperation between officials and event organizers, and shared experience from other
communities whe had successfully managed these challenges. CRS mediators were onwsiic
before and during the gatherings, helping to ameliorate tensions and conflicts.

I the fall of 1999, CRS convened officials from eight citics who had hosted large gatherings of
minority college-age youth for special events and celebrations. Most of these jurisdictions were
beach communitics where annual gatherings of 25,000 - 150,000 youths, The result of this
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consultation was a publication, aior Public Bvenis: A Planning

Officials, Law Enforcement, Community Leaders, Orpanizers, and Promoters. This guidebook,

published in November 2000, summanzes the experience of these commaunities, and deseribes
essential elements for successful planning and execution of major public gvents.

. In October, 1996, CRS fead the Department’s overall response o the Million Man
March in Washington, D.C. CRS staff worked with multiple law enforcement
agencies and march organizers over a six-month period to help ensure a safe and
peageful event. CRS mediators circulated throughout the crowd on that day and
helped avert any serious incidents. CRS helped with the development of a self
marshaling plan and facilitated closely coordinated contingency planning by law
enforcement agencies and other Federal and local agencies.
During this year, CRS also plaved a central role in minimizing violence associated with the
Republican and Democratic conventions held in Philadeiphia and Los Angeles, respectively.
Teams of CRS medistors were stationed between demonstrators and law enforcement, working
out ground rules-clarifying misunderstandings, and averting, by quick action on the siresis, more
serious conflict and violence when tensions escalated. We are beginning the assessment process
for the planned 2000 Inaugural protest demonstrations in the nation’s capitol and around the
country.
Finally, at the urging of the CRS Directer, the Department established a task force of Federal,
State, and local officials fo develop a standard training curriculum on prevention of and response
to civil disorders by police departments. Two curricalia were developed: a 40 hour basic training -
program and a 40 hour command officers fraining program. The training, which emphasizes
CRS principies of community engagement and other prevention strategies, is now underway in
departments across the country and a national training center has been established in Fort
Benning, Georgia

Youth and Conflict Resolution

CRS helped advance the Attormey General’s interest in preparing youth to cope successfully with
conflicts and disputes. Nationwide demographic changes have contributed tremendously to the
increase of racial unrest and conflicts between students in our communities and school systems,
This is cxacerbated when youth resort 1o the use of weapons and physical assaults to resolve their
differences. CRS regponded to an increasing number of requests from school officials to help
prevent and resolve school disturbances associated with racial and ethnic conflicts.

* CRS along with the local human relations commission helped Ingleweod High School
defuse a racial conflict between Latino and Black students aver the celebration of Black
Histary Month, In addition medistion of the immediate concerns, CRS trained siudents
in the {ollowing approach so that they would be beticr able {o resolve disputes on their
own in the future,
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CRS designed two unigue programs to assist educators, parents, and students prevent racial
conflicts in their schools ~ Student Response Teams (SRT) and Student Problem Identification
and Resolution (SPIR). These programs involve early wentification of polential problems arcas
and prompt conflict resolution techriques and skills. Students and teachers are trained on
alternative means for resolving racial conflicts and arc engaged in joint problem solving
activitics. CRS also has developed guidance on ways to reverse the hostife relationship between

police and vouth, found in the pyublications Police & Urban Youth and School Distuption: Tips

for Educptars and Police.

CRS Accomplishments: CRS Regional offices co-sponsor annual education conferensces with
school officials to present special workshops devoted to early intervention techniques and model
programs to equip youth with aliertative methods for resolving conflicts, The New England CRS
Regional office, which has sponsored these gatherings for the past 15 years, focuses its program
on early intervention methods and program solving techniques. In the years ahead, creative
strategies should be identified and additional resources engaged to support educatars wha seek
early inlervention strategies to avoid and reduce racial violence in their schools.



NATIVE AMERICAN INITIATIVES

Background: Respecting the independent sovereignty of Indian nations and consuliing with
them on tribal issues, while working on developtng better community relations between Indiuns
and non-Indians has been a major goal of the Attorney General’s administration. In addition (o
the traditional conflicts between Native Aragrican tribes and the non-lndian communitics
regarding Indian stereotypes, team mascots, holidays and religions rights, issues of tribal
sovereignty on policing, gaming, and taxation have become intensified as some tribes have
prospered from gaming enterprises and seek o reacquire former tribal fand and new land,
Jurisdictional disputes on tazes and policing have caused major disputes causing racial tensions,
with many cases in [itigation,

Activities: CRS has worked with all the major stakeholders in responding to the major disputes
in Indian Country which meet CRS jurisdictional mandate, working with the U.S. Attomeys,
FBI, BIA, tribal lcaders, and staje and local leaders. By bringing the stakeholders togother, URS
has been able 10 prevent major disruptions from occurring.

Accomplishments: Governor Tommy G. Thompson asked the Attorney General for federal
intervention, so CRS helped the Tribal Council of the Bad River Band of the Lake Superior Tribe
of Chippewa Indians and the Sheniff of Ashland County, Wisconsin settle a dispute between the
Tribe and the Wisconsin Central Railroad, which was shipping toxic sulfuric acid across its
reservation on tracks they believed to be unsafe. Tension eased after all parties agreed CRS
would mediate the dispute,

Racial {ensions between the Ogala Stoux on the Pine Ridge reservation and the City of White
Clay, NE, arose over the sale of alcohol to fribal members (which is unlawful on the reservation),
and alse the unsolved homicides of Native Americans. A protest march of approximately 75¢
pratesters from the reservation to White Clay was monitored by law enforcement agencies in
South Dakota and Nebragka, CRS mediators were called upon to ensure the march was peaceful,
ardd to bring all the stakeholders together 1o discuss the homiwides and the underlying issues
imnpacting the Indian and nen-Indian communities adjacent to the reservation. Nebraska
Governor Michac] Johanns asked CRS to facilitate a meeting with tribal representatives.

When a faction of the Ogichida tribe in Odanah, Wisconsin blocked the tracks of the Wisconsin
(Central Ratlroad in a dispuie over the shipping of toxic sulfuric ackd across their reservation, the
Governor of called for CRS assistance, State and local law enforcerent reported negotiations to
be stalemated over jurisdictional issues and intemal conflicts. CRS, a trusted and impartial
service, mediated 2 mutual acceptable solution which averted violence and established
environmental safeguards for the safe resumiption of shipmenis.,

Next Steps: Included in the proposed 2001 Appropriations Bill are provisions for the
development of a training center for lndian Country medigtors. I funding is provided as part of
the final appropriations bill, CRS will be ats integral part of the Department’s efforts 1o provide
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the traming, so that intra-tribal conflicts (that do not meet CRS jurisdictiona] requirements) can
be addressed. Due to the expanse of Indian country, more URS personnel resources and
personne! are needed 10 establish g permanent ficld office in the Dakotas. CRS is exploring with
the Police Servieces Office of the Bureau of Indian Affairs the possibility of detailing an
employee to CRS for training in mediating tribal disputes.
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IRE CHALLENGES & NEXT STEPS
‘«%’hzlc CRS has made significant administrative and managerial improvemenis over the last {four
years, budget shortfalls have left certain critical issues unaddressed. Without adequate funding,
CRY’ case management systom will be at risk, mvestments m information technology will be
jeopardized, and deferral of basic and necessary infrastructure improvements will continue.

Daily media accounts reveal that issues such as police use of force, hate crimes and racial
profiling continue to be the source of heightened racial tensions and community conflicts around
the country. As the Department’s race relations arm, it is CRS’ responsibility to put a tlid on the
racial “hot spots,”

As our nation continues 1o face the challenge of ensuring safe and peaceful communitics, a
strong and vital CRS can help meet this challenge. URS is the only federal agency with the
appropriafe credibility and neuwtrality, that is devoted to mediating and resolving racial violenee
and conflict in local commumsties. With out CRS assistance, unresolved community conflicts
fester and fuel further serious community-wide violence, with significant social and economic
CONSCULRCCS.

A professional and experienced corps of racial conflict mediators is one of the Federal
government’s best investments in the stability and safety of our nation’s communities. The cost
of just one civil riot would far exceed CRS® annual budget. The savings - 1n lives, property loss,
and further prevention of community violence — far outweigh this modest investment.

The Department FY 2002 budget request would bring CRS back to manageable levels,
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. B. Protecting Our Environment

Submission by the Environment and Natural Resources Division

PROTECTING OUR ENVIRONMENT:
THE ENVIRONMENT AND NATURAL RESOURCES DIVISION

Rackeround

§

The Bnvironment and Natural Resources Diviston enforces our Nation's environmental
laws, The mission of the Division is to ensure that the American people have clean air and
water, live in healthy communities, and benefit from and enjoy our nation’s natural resources.
The Division also works to protect wild life, implement our government’s trust responsibility to
Indian tribes, acquire land on behalf of federsl agencies, and defend challenges to federal agency
decision making related to these a:eas of law,

The Division consists of nine sections: the Environmental Enforcement Section; the
Enviraomental Crimes Section; the Environmental Defense Section; the Wildlife and Marine
Resources Section; the General Litigation Section; the ladian Resources Section; the Land
Acquisition Section; the Appellate Section; and the Policy, Legislation, and Special Litigation

. Section. The Division also has an Exccutwc Office that oversees administrative and
organizational support functions.

Maior Goals and Guidmg Policies

The Division’s responsibilities and, accordingly, its major goals may be divided into five

categories.
B

First, we litigate pollution cases. Our piimary mission in this litigation is to ensure that
we have clean air, safe water, and healthy neighborhoods for all Americans, We bring civil
enforecment cases against violators for cost recovery, injunctive relief and penalties, as well as
criminal cases referred by EPA, the FBI, the Coast Guard, and other ggencies for the most
senious violations. We defend cases under the pollution statutes when federal environmental
protections are challenged in court by industry groups, environmental groups, and in many cases
by both sides. We also represent federal agencies - such as the Departmoent of Defense and the
Department of Energy -~ when they are alleged to have violated pollution-protection standards
that apply equally to federal facilities. These cases are handled primarily by the Envirenmental
Enforcement 3ection, the Environmental Crimes Section, and the Environmental Defense
Section.

LT

‘Second, we handle land and natural resources cases. Our major clients in these cases arg



the Interior Department and the Forest Service in the Agriculture Department. Our primary
mission in his area is to defend challenges to agency dectsions concerning the national foresis
and other federal lands such as the national parks, particularly with regard to oi and gas, mining,
grazing, water, and other land-related issues. We also defend the environmental reviews
performed by federal agencies in the course of making permitting and licensing decistons or
undertaking major projects. These cases are handled primarily by the General Litigation Section.

- Third, we bring-and defend cases under the federal fish and wildlife Inws. In these cases,
we primarily represent the Interior Department and the National Oceante and Atmospheric
Administration. We bring enforcement actions to protect endangered species and to stop the
itlegal smugghing of birds, reptiles, and other wildlife. And we defend the Forest Service and
other agencies in challenges brought under the Endangered Species Act, and on issues involving
fisheries management and the coastal zone. These cases are handled primarily by the Wildlife
and Marine Resources Section.

Fourth, we litigate Indian cases. We represent the Interior Department and other agencies
acting in fulfillment of the United States' trust responsibility te tribes by protecting land and
walers, as well as tribal treaty vights involving hunting and fishing. At the same time, we defend
challenges to agency actions that affect Native Americans. These cases are handled primarily by
the Indian Resources Section and the General Litigation Section, respectively.

Fifth, the Environment Division litigates condemnation cases. Thesc cases include
affirmative condemnations to acquire land, for example to build a federal courthouse or o
expand protection of sensitive ecosystems such as the Everglades. We also defend against so-
called “inverse condempnation” cases, including “regulatory taking” cases, where the claimant
argues that federal action has impaired a property right 50 &s (o constitute a taking of propenty
that requires Just Compensation under the Fifth Amendment. These cases are handled primarily
by the Land Acquisition Section and the General Litigation Section, respectively.

The responsibilities of the Division’s Appellate Section and Policy, Legislation, and
Special Litigation Section cut across all of the categories identificd above, The Appellate
Section handles appeals in all of these categories and the Policy, Legislation, and Special
Litigation Section handles policy and legislative issues that arise in each of the categories, as
well as the filing of amicus briefs, among other things.

Review of Malor Activities and Accomnlishments

The Division has had many major accomplishments in each of these five categories in the
last eight years. Because of the length limitations on this memo, what is provided below is not
intended to be a complete listing of these accomplishments and activities, but merely gives a
flavor of what the Division has accomplished. More comprehensive descriptions of the
Division’s accomplishments and activities are contained in the accompanying annual
Accomplishments Reporis, speeches ete.



First, the Division has revitalized the enforcement of criminal laws protecting the
environment. It has spearheaded several nationwide task forces involving federal and, in some
pases, state and focal agencies that are cracking down on a broad range of environmental threats.
These include pollution fron oceangoing vessels such as cruise ships, illegal importation of
chlorofluorocarbans, and fraud in environmental testing and certification. (Testing for
compliance with environmental requirements is a cornerstone of any environmental proteetion
program - fraud in this area undermines the national environmental laws.} These task forces
have vielded impressive resulis. For example, the vessel pollution enforcement initiative has
resulted in over forty prosecutions in the last sgven years, with a major ¢ruise line pleading guilty
to violations of the environmental laws and being sentenced to §18 million in fines and
waplementation of 2 court-supervised environmental comphiance program, The
chlorofluorocarbon smuggling initiative has resulted in over 80 convictions and more than $58
million in fines and restitution, as well as increased protection of the earth’s fragile ozone layer.

The Division has also achieved excellent results in individual prosecutions outside of the
task force context. One such prosecution occurred recently, when, working together with the
Lintted States Attorney’s Office in Idahyo, it oblained the longest prison sentence ever for an
environmental crime. In this prosecution, ¢ Wharton-educated businessman and attorney who
sentenced one of his employees to a lifetime of severe brain damage by ordering him to clean up
a tank containing sodium cyanide finally received his own sentence ~ seventeen years
imprisonment and $6 million in restitution to the victim's family.

Also in the area of its pollution litigation docket, the Department has strengthened civil
enforcement of anti-pollution laws. Qur enforcement of the environunental laws has direst
positive impacts on public health. We have brought several actions under the Safe Drinking
Water Act to ensure hat citizens all over the United States can drink from public water supplies
without fear, and obtained a $12 million civil penalty {upheld on appeal) from a sfaughterhouse
for the illegal discharge of wastes into a Virginia river. Air pollution sirikes particularly hard
against our elderly and children and the sick, and we have obtained commitments from
companics violating the Clean Air Act that they will engage in projects to reduce air pollution
and will help cstablish and fund a clinic 1o diagnose and treat respiratory discases. Qverall,
between 1993 and 2000, the Division brought more than 469 civil Clean Air Act cases arxd 317
civil Clean Water Act cases, tmposing more than $425 million in penalties. Among the
suecesses in this litigation, the Division negotiated the largest Clean Awr Act settlement in history
with manufacturers who allegedly disabled emission control systems of heavy duty diesel
engines, oblaining specific commitments io reduce such emissions in the future and collecting
$83.4 million in civil penalties. Joining forces with the Department of Housing and Urban
Development and the EPA, the Division also secured settiements with several landlords requiring
the implementation of millions of dollars in lead poisening prevention measures.

The Division alse obtamed hundreds of millions of dollars in commitments (o ¢lean up
hazardous wasle sites, resobved claims of federal responsibility for such sites where appropriste,

and entered into prospective purchaser ngreements that will facilitate the transition of
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contarrinated sites and brownficlds to propertly in productive use. In the last five years, the
government has entered into approximately 25 such agreements which have facilitated
redevelopment projects on more than 1200 acres and created more than 1500 short-term and
1700 permanent jobs. The Division has also integrated alternative dispute resolution into major
enforcement programs and carefully selected cases to most effectively leverage the resources of
the Department,

Recond, in the category of natural resource protection, the Division has had many major
accomplishmenis over the last cight years, including several successes in defending agency
programs designed to protect federal lands and resources on those lands. The Supreme Court
upheld a challenge by several livestock ranching groups to the Department of the Interior’s
amendments to regulations governing grazing on public lands managed by the Bureau of Land
Management, holding that the Department has broad authority under the statutes to determine
grazing privileges on the public rangelands. Another milestone in the Division’s history was its
successiul defense of the Clinton Administration’s Northwest Forest Plan, which was the first
initiative for the management of the remaining old-growth forests of the lower 48 states to
withstand challenge in over a decade. The Division also helped protect federal land management
officials in so-called “county supremacy™ litigation,

In many cases, what the Division accomplishes is not just protective of our natural
resources and environment - if actually restores and improves them, For example, it has
successfully defended the reintroduction of gray wolves into their former home in the Greater
Yellowstone ecosystem and enhanced the restoration of lake trout in the Great Lakes. In the case
. of an oil spill off Rhode Island’s coast, the parties responsible for the spill have agreed to
iraplement programs to restore lobsters and loons, and to acquire land {or salt ponds and seabirds
such as eider. Regarding the Bunker Hill Superfund Site in daho, the Division negotiated a

- novel consent decree with Union Pacific to cap mine tailings along its 71.5-mile railroad right of
way in the Coeur d'Alenc Basin and to convert the right-of-way into 2 world-class biking and
hiking irail that will be maintained as 3 State park for most of g ngih and as a iribal park fora
scgment on the Couer d’ Alene regervation,

Third, in the category of wildlife and marine protection, the Division launched a criminal
enforcement program targeting the $6 billion illegal wildlife smuggling industry (second in size
only to the drug smuggling irade.} Prosecutors from the Division, in conjunction with the U.S,
Attlorneys’ Offices, have brought prosecutions to break up several international wildlife
smuggling rings. For example, they achicved trial and appellate court victories in the
prosecution of Tony Silva, an internationally prominent Chicago-ares writer and lecturer on the
plight of endangered parrots i the wild. He was sentenced to 82 months of imprisonment for
leading an inlernational parrot smuggling conspiracy and for a related income tax violation.
Silva and his co-conspirators simuggled into the United States highly protected species of birds
trapped in South America, most significantly a substanttal number of very rare Hyacinth
Macaws, Al Silva’s sentencing, the judge found that the value of the smuggled wildlife was over
$1.3 million. Silva's 82-month sentence constitutes the longest prison term ever handed out for
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. bird smuggling, and onc of the longest for any federal wildhfe cnime,

One major activity of the Division with regard 1o wildiife litigation has been the defense
of a wide variety of agency decistons regarding spectes protected by the Endangered Spocics At
or the Marine Mammal Protection Act, including bald cagles, salmonid species, Umpgua River
cutthroat troul, and many others. Litigation against the government pursuant {o these Acts has
mnereased markedly in the last eight years, and all the indications are that this trond will continue.

Fourth, with regard to littgation on behalf of and affecting [ndian tribes, one of the
Diviston’s major accomplishments has been to resolve almost all of the many Indian
Commission claims cases that have been pending for years, if not decades. Other
accomplishments include the protection of Indian hunting and fishing rights in several cascs,
including a case in which the Supreme Court upheld the treaty rights of the Mille Lacs Band of
Chippewa Indians to hunt, fish and gather wild rice free of State regulation on off-reservation
lands In Minnesota, The Division also collested over 81 million dollars for the Confedorated
Salish and Kaootenai Tribes for damage o their lands in Montana resulting from forest fires, and
won a jury verdict of approximately for 340 mullion for the Cayuga Nation in a centuries-old
digpute with the State of New York in which the State had oblained land from the Cayugain
~— violation of foederal law.

Fifth, in the Division’s work regarding condemnation of land for the federal government,

the Divigion has saved U.S, taxpayers tens of millions of dollars in recent years by achieving

. settlements and judgments based on fair market values, which were far below the valuations
asseried by claimants. 1t has played a vital role in many cases, including the federal
government’s purchase of the New World Mine properties just north of Yellowstone National
Park to protect the park from pollution from mining. It also continues (o contribute to the
conservation and restoration of the Everglades” unique ecosystem by representing (he National
Park Service in ifs acquisitions through eminent domain of approximately 2,500 tracts of land for
expansion of Everglades National Park and Big Cypress National Preserve.

Prominent among | the Division’s success stories in this category was its role in Litah v,
United States. This lltlgatlon brought under the Utah Schaools and Lands Improvement Act of
1993, involved the valuation of thousands of acres of Staic-owned lands within national parks,
monuments, and forests, and Indian reservations. Interior Scerctary Babbitt and Governor Leavitl
~ reached a settlement agreement that recently was approved by Congress. The seitlement resulis

inn the exchange of more than 425,000 acres of land between the United States and Utsh, the
fargest such land exchange in history. The agreement will be worth at least 31 billion o the
State’s school endowment over the next 30 years, and it ends more than six decades of
controversy surrounding State schoo! lands.

State of Affairs Today and Challenges for the Future

-QOver the last eight years, the Division has developed a sirong but fair program of
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environmental and natural resource protection. It has obtained hundreds of millions of dollars in
commitmenis 1o clean up hazardous waste sites across the country, made violators of the nation’s
environmental laws understand that they will pay for their crimes and vioiations and that
compliance makes better business sense in the long run, and has protected a broad range of
important agency programs. 1t has also helped Indian tribes from New York to Alaska build a
better future for their children. The biggest challenge for the future will be to maintain and build
on this strong record of protection for all Americans.
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C. Protecting American Consumers from Unfair Market Practices
Submission by the Antitrust Division

- Protecting Free-Market Competition
Through Antitrust Enforcement

Backeround and Overview

Sound antitrust criforcement ts vital to America’s cconomne health, Competition is the
comerstone of this country’s cconomic foundation. We have long cxtolied the virtues of the free
market, which provides business with the oppertunity to innovate, produce, and distribuie goods
and services without direct intervention by the government. Competition, rather than
government directives, determines which businesses will succeed, and consumers are the
ultimate - and appropriate - beneficiaries of the competitive process.

The antitrust laws help promote and protect fhus free-market economy, by ensuring that
the benefils of the competitive process are not thwarted by private anticompetitive conduct, The
Supreme Court has described the Sherman Act as the "magna carta” of the free enterprise systom.
Sound antitrust enforcement enables consumers o obtain more innovative, high-quality goods
and services at lower prices, while enhancing the competitiveness of American businesses in the
global markeiplace by promoting healthy rivaley, encouraging efficiency, and ensuring a full
measure of opportumty for all competitors. For these reasons, the antitrust faws have rightly
enijoyed substantial bipartisan support through the years,

in 2 free marke! sysiem, innovation and creativity should be rewarded, not penalized, and
the Antitrust Diviston has taken care to ensure that the antitrust laws are used only 1o provent
privaie conduct from impairing the vigor of the competitive process, not o protect competitors
from that vigor. While there will inevitably be winners and losers, they should be picked by
consumers through their purchasing decisions, not by antitrust enforcers. Distinguishing the fow
business alliances that can result in market power and decrease competition from the many that
are procompetitive responses 1o economic change has required a commitnient to a principled and
pragmatic antitrust enforcement policy, characterized by careful attention to facts, informed by
gconomic analysis,

Maior Goals and Guiding Policies

With our economy in the nudst of dramatic changes, highlighted by increased
globalization of trade, rapid technological innovation, and deregulation, the past eight years have
been an active period for the Antitrust Division across the full range of its enforcement
respongibilities: criminal prosecutions, merger review, and civil non-merger activities.

]


http:charactcrir.cd

Globalization of Trade

The increasing imporiance of international trade -- touching roughly 25 percent of our
GDP -- presents special challenges to antitrust regimes traditionally adnunistercd by individual
sovercign nations. The Antitrust Division has responded in several important ways. The
Division has devoted more resources (o uncovenng international cartel behavior that harms
American consumers, such as the successful prosecution ast year of the international vitamin
cartel, which has thus far resulted n fines of over $910 million for companies and significant jail
time for individuals. The Division has also responded to the increase i mergers that have
competitive implications in more than one couniry and are subject to multi-country review,
working closely with governmients around the world to cooperate in merger revicw, both to
minimize burdens on private parties and to sdvance the cause of proper antitrust analysis. And
the Division has promoted competition principles in a variety of international forums, and has
entered info a web of bilateral antitrust agreements with countries comprising most of the world’s
economy, setling out principles for cooperation on merger review and on civil and oriminal
investigations.

Rupid Technalogical Change

Some of our most important industrial sectors have recently seen unprecedented lovels of
technological chanye that can bring industries once considered separate and distinet into (he
samic competitive sphere, Some have argued that the prospect for companics to rapidly develop
new products and services reduces the need for antitrust enforcement, because g company that
attempls to exploit its current dominance can expect to find itself pushed aside by eager new
entrants. In fact, however, rapid technological change may actually incresase barriers to entry
through network effects and first-mover advantages that may solidify a firm’s market dominance,
The more important innovation becornes to society, the more important # s to preserve
economic incentives to innovate, In such circumstances, effective antitrust enforcement is key to
preserving an cnvironment in which current and future innovators can be confident that there will
be no anticompetitive barriers to bringing new products and services to market.

It is undoubtedly true that rapid technological change requires careful atlention to facts,
Our challenges to the Lockheed Martin/ Northrop Grumman transaction and to Microsofl's abuse
of 115 monopoly in computer operating systems required careful congideration of the current state
of these markets, historieal condugt, and likely future effects. While high-technolagy industries
may present additional challenges for antitrust analysis, sound enforcement decistons made today
can provide significant competitive benefiis {0 the American ¢conomy for many years to come.

Deregnilation

in recent deeades, legislative and regulatory changes in the United States have reversed
generation of pervasive government regulation in such basic industrics as (¢lecommunications,
energy, financial serviges, and transportation.  As competition, with appropriate rehance on
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antiirust to ensure that its benefits are not impaired by private restraints, has again become the
norm, the Division has continued its rolc as the government's foremost proponent of competition,
The Division has worked with various agencies to replace regulatory constraints with
competitive incentives, for example in helping forge the procompetitive Telecommunications
Act of 1996 and in working on its implemeniation at the Federal Communications Commission
and in the courts. The Division was also the primary advocate of competition within the
Executive Branch and with Congress, urging that the marketplace rather than government
agencies be permilted, 1o the maximum exient possible consistent with other important goals, o
determine the products and services that businesses will provide. Antitrust enforcerment '
strengthens this effort by keeping markets competitive, thereby staving off the urge to protect
consumers through regulatery intervention.

Review of Major Activities and Arcomplishments

Criminal Enforcement

Thi Division criminally enlorcos scction one of the Sherman Act against hardeore carigl
activity such as price-fixing, bid-rigging, and market-allocation agreements. Such conduct-
causes substantial barm to purchasers of goods and services. Over the Tast etght years, the
Division filed 457 criminal cases, charging 277 individuals and 335 corporations with criminal
violations; i these cases, the courts have imposed 24,284 days of jail time for 83 individuals,
$1.85 billion in {incs against corporations, and $26.78 nmillion in fines against individuals, Fines
are paid to the U.S. Treasury and set aside to fund the Victims of Crime Fund. Industries in
which the Division has uncovered and prosecuted hard-core cartel activity during the Cliston
Administration include: vitamins; the livestock feed additive lysine; citric acid; commercial
explosives; real estate foreclosure guctions; fine arts auctions; fax paper; plastic dinnerware; milk
and dairy producis; graphite electrodes used in steel mills to melt scrap steel; sorbates used as
chemical preservatives to prevent mold in high-moisture and high-sugar food products; marine
construction and transportation services; point-of-purchase display materials; the industrial
cleaner sachum gluconate; metal buildings insulation; carpets; residential doors; steel wool
scouring pads; painted aluminuny and wastewater treatment facilitics construction.

In the last several years, a top Division priority has been prosecution of international
cartels, which posc a particularly great threat to American businesses and consumers in that they
tend 1o be highly sophisticated and extremely broad in their geographic impact, in the anwunt of
commerce they affect, and in the number of businesses and consumers they victimize, The
Division has had unprecedented success in cracking interational cartels, securing the conviction
of major conspirators and obtaining rocord-breaking fines. During the Clinton Administration,
the Division has prosecuted international cartel activity affecting over 310 billion in U.S.
commerce and costing U.S. busincsses and consumers many hundreds of millions of dollars
annually. Just since the beginning of FY 1897, the Division has obtained over §1.5 billion
dollars in criminal fines -~ over 90 percent of it in connection with intemational cartels — many
muitiples higher than the sum total of all eriminal fines imposed under the Sherman Act dating
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back o the Act’s inception in 1890, and many multiples higher than the Division’s budget during
those years., .

The international vitamin cartel alone affected over $5 billion in 1S, commerce,
invalving nutritional supplements and food and animatl feed additives, viclimizing every
Amwerican consumer who ook a vitamin, drank a glass of milk, had a bow] of cercal, orate a
stoak, The ongoing vitamin investigation has resulied thus far in convictions against Swiss,
Cierman, Canadian, Japanese, and ULS. firms; over $910 million in criminal fines against the
corporate defendants, including record fings of $500 million and $225 miilion imposed on F,
Hofimarnn-La Roche Lid. and BASF A, a wotal of 24 corporate and individual prosecutions; 13
convicted American and foreign executives senfenced to federal prison or awaiting senicneing
along with heavy fines, including six Europeans who agreed to submit to U8, jurisdiction.

In August 1993, the Division expanded its Amnesty Program to strengthen the incentives
for companies to come forward and cooperate in exchange for avoiding prosecution. Today, that
program is the Division's most effective generator of large cases -- in the past two years alone,
dozens of convictions and over $1 billion in criminal fines. Amnesty applications are amiving al
the rate of more than one per momth, a ten-fold increase over the prior amnesly program.

Merger Enforcement

Section 7 of the Clayton Act prohibits mergers that are likely to substantially lessen
competition. The Division's goal in enforcing section 7 is to preserve for individual, business, -
and goverment consumers the price-reducing and quality-enhancing effects of competition, The
Division's merger enforcement program has been severely tested in recent years by a steadily
growing merger wave, A record $1.4 trillion in U.S. merger transactions took place in 1999,
with $1.35 tnifhion in 2000 through December 13. In FY 1998 and 1999, approximately 4,500
fransactions were filed each year under the Hart-Scott-Rodine Act's premerger review provisions,
and in FY 2000, the number increased further to over 4900. These are by far the most filings in
the Division’s history -- more than twice the annual {ilings just a few years ago.

The Division has had a very busy cight years in merger enforcement. Although the vast
majority of mergers did not raise significan! competitive concerns, the Division identified those
that did and took appropriate enforcement action to prevent competitive harm. Over the past
eight years, the Division challenged 263 as anticompetitive, leading to their abandonment or
restructuring. These challenges have involved many products and services, including;
telecommunications, Internet, health insurance, health care, airlines, banking, local radio,
newspapers, movie theaters, broadoast media, cable programming and distribution; aluminum
cans; bread; milk; tissue paper products; women’s hair products; trash hauling and disposal;
electronic benefits transfer; crop biotechnology; energy; and our military’s most sophisticated
weapons. Many have involved firms with billions of dollars inn revesucs, operating in numerous
product and service markets,



The amalysis of proposed mergess has become increasingly difficulf as the producis and
services of our economy become more complex and the pace of thewr development increases. In
technelogically complex or rapidly changing markets, the Antitrust Diviston must deterrmine not
only the extent to which the merging firms compete today but also the manney in which such
rivalry is likely to be affecled by foresecable innovation from these firms and others in the same
or related markets. This type of complex, fact-baged analysis underlay the Division's suif to
block the $11.9 billion proposed merger of Lockheed Martin and Northrop Gromman, as well as
the divestitures insisted upow in connection with Raytheon's acquisitions of the defense
slectronics busingsses of Texas Instruments and Hughes Blectronics. The Division's goal in both
these cases was to preserve for our armed services the competition necessary for development of
innovative, advanced weapons systems.

Consolidation in the wake of the deregulated environment that resulted from passage of
the Telecommunications Act of 1996 has led to a number of merger challenges 10 preserve
competition in radio advertising and multichannel video programming. The Division has
investigated over 100 radio mergers, and has successfully challenged those that would have
harmed competition in local radic markets. And in United States v. Primestar, the Division's
challenge led five of the nation’s largest cable television companies to abandon their attempt to
acquire control over the last availabie orbital slot for nationwide direct broadcast satellite, a
technology that provides the mest effective competition te their Iocal cable monopolies.

The Division also undertook a m;zmb&t‘ of merger challenges to preserve competition in
important emerging technologies markets, including the Internet backbone in MClWorldcom
and Sprint/Worldeom and broadband content in AT&T/MediaOne.

While most merger chalienges involve concerns about the anticompetitive potential of the
merging parties as sellers, in two 1999 merger challenges, United Stetes v Aetna and Unired
States v, Cargill, the Division demonstrated that its concemns about market power extend ©
"monopsony power™ on the part of buyers, In Aetna, the concern was that the mierged finn would
be able to depress physicians' reimbursement rates, reducing the availability or quality of
physicians' services. In Cargill, the concern was that the merged firm would be able to depress
the prices paid (o farmers for grain and soybeans in selective geographic areas. Both cases were
successfully resolved by consent decree.

Most of the Division’s merger cases were reselved by consent decrees requiring
divestitures designed to protect competition. When a consent decree can cure the anticompetitive
effects of a merger, the Division insists on full compliance, as shown by #Hs {iling of contempt
charges in 1999 agaimst Smith International and Schlumberger, Ltd. for violating their consent
decree; the companies paid $13.1 enrlhion in civil fines and $750,000 each in criminal fines. And
when a coasent decree cannot cure the anticompetitive effects of a merger, the Division has
shown its determination (o stop the transaction in its entirety, filing suit to fully block over 13
MErgers.



While staying abreast of the merger wave, the Division has also worked hard, along with
the FTC, 1o make merger review us efficient as possible, so that the merging partics may
complete thetr transaction withou! unnecessary burden and delay. Improvements announced in
March 19935 included measures to speed the determination of which agency should review a
particular fransaction, and development of 2 model "second request” for additional information,
1o increase consistency and reduce compliance burdens. Further nmprovements announced in
April 2000 included high-level review of second requesis prior 1o 1ssuance, early conferences
with the merging parties to identi{y competiiive issues, quick response 1o requests for
moditications of a sccond request, and new procedures for appealing second request issues.

In the 106™ Congress, the Division supported legislation to revise the premerger reporting
tiresholds and filing fee structure n the Hart-Scott-Redino Act, 1o account for inflation and
economaic growth since the HER Act was enacted in 1976 {raising the {iling threshold from §15
to 356 million}, while ensuring the effectiveness of the premerger review program and adequate
antitrust funding (increasing the fee for the biggest transactions). The legislation was enacted at
the end of the 106" Congress as part of the appropriations resolution.

Civil Non-Merger Enforcement

The Antitrust Division's civil non-merger enforcement program has been demonsirating
the antitrust laws’ continuing effectiveness in profecting consumers from anticompetitive harm in
the midst of unprecedented technological change. Dusing the Clinton Administration, the
Division has filed 61 civil noo-merger cases challenging amicompezziwc conduct, both unilateral
and joint, in a wide variety of industries.’

What econormsts call “network effects” have particular importance in the industries
involving information techuology, which have seen unprecedented technological change in
recent years. Network effects arise when the value of a product or service to 2 user increases with
the size of the “network” of users - directly, where communication with other users is important,
such as in telecommunications, or indircctly, where a product's value depends on the availability
of complemeantary products, such as in application programs compatible with a computer's
operating system. Where network effects are substantial, the market suscess of a competitor's
product will depend not only on its inherent attributes {such as price or ease of use) but also on
1ts ability to interface seamlessly with the dominant firm's products or with comiplementary
products tatlored for those products. Installed-base compatibility advantages can give the
dominant firm a compehitive edge also in related markets, as well as help defend iis core market
power against rivals whose offerings are otherwise superior.

The most significant of the Antitrust Division's civil non-merger enforcement efforts

! This does not include nine cases filed under section 7A of the Clayton Act for Failure io {ile PrEInerger
uaiiflcation uader the Hart-Beot-Boding Actl.



relnting to network effects has been its 1998 action charging Microsofl with violating Sections |
and 2 of the Sherman Act, for using exclusionary practices to profect its monopoly in personal
computer operating systens and to extend its monopoly power into the Internet browser market.
Folowing a 78-day trial and review of thousands of pages of Microsoft’s own documents, the
district court issued extensive findings of fact in November 1999, finding that Microsoft had
repeatedly used its monopoly power to crush emerging threats to Windows’ deminance and,
specifically, to increase the barriers to entry into the PC operating system market. Afler
setilement efforts spusred by the district court proved unsuccessful, it entered pudgment in April
2000, ruling that Microsoft had violated section 2 of the Sherman Act. The court eoncluded:

{Qlnly when the separate categories of conduct are viewed, as they should be, as a

_single, well-coordinated course of action does the full extent of the violence that
Microsoft has done 1o the competitive process reveal itselfl In essence, Microsoft
mounted a deliberate assault upon entreprencurial efforis that, left te rise or fall on
their own merits, could well have enabled the introduction of competition into the
market for Intel-compatible PC operating systems. While the evidence does not
prove that they would have succeeded absent Microsofl's actions, it does reveal
that Microsofl placed an oppressive thumb on the scale of competitive fortune,
thereby effectively guarantedingits continued dominance in the relevant market.
More broadly, Microsoft's anticompetitive actions trammeled the competitive
process through which the computer software industry generally stimulates
innovation and conduces to the optimum benefit of consumers.?

In June 2000, the district court ordered the hreakup of Microsoft into two separate compainies,
along the lines proposed by the Division. Under the court’s order, Microsoft is to be separated
il an operating systems company and an applications company. The applicalions company
will then have every healthy competitive incentive to develop the kinds of cross-platform
products that will help stimulate other operating systems to compete with Windows, bringing
+innovaiion and choice to the marketplace that had been suppressed by Microsofl’s sustained
abuse of its monopoly power. The district cowt’s order has been stayed pending appeal to the
United States Court of Appeals for the District of Columhia Cireuit,

Concerns about innovation also led the Division to file suit in October 1998 charging
¥isa and MasterCard, the two dominant general-purpose credit card networks, with restraiming
corapetilion between themselves through overlapping govemance arrangements among the large
banks that own and control them, as well as adopling rules to prevent their member banks from
dealing with other credit card networks. Trial was held in the summer of 2000, and the district
court’s decision is pending.

% United States v. Microsoft Com., 87 F, Supp. 2d 30, 44 (D.D.C. 2000} (citations omitted), appeal
dockeied, No, 06-53212 (0.0, Ty, 2000, direct appea? denied, 121 8.C1 25 (20003 {mem.).
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Another important peading ¢ivil non-merger case charges American Airlines with
monopolizing airline passenger service on reutes emansting from its hub st Dallas/ Ft. Worth
International Airport {DFW) in violation of section 2 of the Shorman Act, by using predatory
praclices designed to drive low-cost carriers out of DEW routes. This is the first non-merger
antifrust case seeking to keep the airline marketplace competilive since the indostry was
deregulated in the late 1970s,

Among other important civil non-imerger cases the Diviston has brought during the
Clinton Administration are cases invelving: monopolizing the sate of arlificial teeth;
anticompetitive Joint negotiation of television program retransmission rights; monopohstic
licensing vestrictions on personal computer operaling systern software; using tying arrangements
to monopolize ATM processing; using “teaming arrangements™ 10 restrain competition in
defense procurement; inflating the cost to investors of 2-year ULS. Treasury notes;
anticompetitive tying of gas meters and installation services (o use of a gas gathering systens;
monopolizing bus passenger transportation services; restraining competition in importation of
wine and spirits; resale price maintenance of spectalty toys; monopolizing trash hauhing services;
monopelizing the 1at glass market through Heensing restrictions; distorting the ABA law schoo!
accreditation process (o inflate faculty salaries; atfempting to beycolt auto manufacturers offering
consumer rebates; and attempting to boycott travel providers who cut travel agent comumissions.

The Telecommunications Competition Program

During the Clinton Administration, the Division built on its decades-long record of
accomplishment in promoting competition in telecommunications. lts 1982 consent decree
breaking up the AT&T monopoly, known as the Modification of Final Judgment or MFI, had
created an environment in which competition was {lourishing in all parts of the industry, except
for the local telephone service marke!, which was permitted to remain a regulated monopoly
under the MFI. The Telecommunications Act of 1996, enacted with the active suppori of the
Division, eliminated legal restrictions on competition in local telephone service and egtablished a
national policy favoring competition and deregulation. Since passage of the 1996 Act, the
Division has successfully advocsted the procompetitive interpretation and implementation of its
local-market-opening provisions, successfully defending the constitutionality of the Act’s
transitional restrictions on the BOCs entry into long distance, and participated as amicus in
numerous cases under section 252 of the Act concerning arbitrated intercennection agreements.

The Division has also evaluated long-distance service applications by the BOCs under
Section 271 of the Act, which requires a BOC to meet certain Jocal market opening criteria
before the FCC grants it the ability to offer long distance telephone service in @ stafe in which it
is the incumbent local phone service provider, The Division has evaluated whether the local
market 15 “fully and irreversibly open to competition.” By explaining in detail how it waudd
apply the avaluation in a variety of situations, and by devoting substantial resources (o working
with the BOCs, interested parties, and state commissiens on the issuc, the Division has helped
the 271 process work its incentives and enabled a number of BOCs o niect many of the
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requirements for a successful 271 apphcallon and two applications, in New York and Texas,
have heen granted by the FCC,

Strengthening Internwional Antitrust Policy and Procedures

The Division has responded to increasing economic globalization by actively pursuing
criminal enforcement against international cantels, currently devoting approximately 30 ongoing
grand juries fo the task. The Division took several sieps (o buld International support for
antitrust enforcement; participating in numerous mulitlaleral and bilateral forums o promote
sound competition enforeement policies, including securing OECD adoption tn 1998 of its anti-
cartel recormmendation; proposing and kelping enact the International Antitrust Enforcement
Assistance Act of 1994, authorizing reciprocal agreements with foreign antitrust authorities to
share imforntation and obtain evidence under appropriate confidentiality protections; signing
bilateral antitrust cooperation agreements with major trading partners accounting for roughly
two-thirds of U8, international trade; coordinating merger and civil non-merger enforcement -
where appropriate; promoting the use of “positive comity” to obtain another antitrust agency’s
agsistance 1o investigating an apparent anticompetitive denial of market access in that agency’s
country;’ and establishing the International Competition Policy Advisory Committee (ICPAC),
whose February 2000 report is the most comprehensive ever on international antitrust
enforcement policy issues, reflecting the perspectives of prominent antitrust experts in the
United States and throughout the world. At the same time, the Division has opposed proposals
by some nations 10 use the World Trade Organization for development of internationally binding
antitrust rules as counterproductive to the kind of careful application of economicaliy-based
competition principles to the facts of individual cases that has been the hallmark of sound
antitrust enforcement.

Providing Guidance to the Business Community

The vast majority of businesses seek to compete fairly and legally within the boundaries
of the law, as beneficiaries of the free market environment that the antitrust laws nurture and
protect. To assist businesses in organizing their activilies cousistently with the antitrust laws, the
Division has undertaken substantial efforts during the Clinton Administration ~- through
guidelines and policy statements issued jointly with the FTC, expedited responses to requests for
business reviews, speeches before business groups, and Congressional testimony -~ to provide ag
clear guidance ag possible,

Statements of Policy in the Health Care Area. These policy staiements, issued in

* The sole positive comity referral thus far resuited in Furopean Comenission procesdings against soveral
Enropean airlings regarding possible anticompcetitive conduct impeding competition from U.S.-based computer
reservations systems, proceedings which were terminated after private agreements were anogunced that would
Hkely enable U.S.-based computer reservation systems to compete more effectively in Eurepe.
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September 1993 and September 1994, provide antitrust guidance with respect to subject areas
such as mergers among hospitals, hospital joint ventures involving expensive health care
equipment, price and cost information exchanges, joint purchasing arrangements, and physician
network joint ventures,

Antitrust Guidelines for the Licensing of Intellectual Property. These guidelines, issued
in April 1995, explain the generally complementary relationship between the antitrust laws and
the Jaws that protect intellectual property in fostering innovation, and the circumstances in which
an atiempt to exploit intellectual property rights can raise antitrust concerns.

Guidelines for Infernational Operations. These guidelfings, issued 11 Aprit 1995,
articulute the agencics' resolve to protect both American consumers and American exporters from
anticompetitive restraints in the international marketplace, and the emphasis on internattonal
cooperation to achieve those objectives.

Revisions to Merger Guidelines Regarding Efficiencies. In April 1997, the Division and
the FTC revised a section of their Merger Guidelines to clarify how they analyze claimg that a
merger i3 likely to lower costs, improve product guality, or othorwise achieve procompetitive
efficiencies that would not be possible absent the merger.

Antitrust Guidelines for Collaborations Among Competitors. These guidelines, issued in
Aprit 2000, describe the apalytical framework used to assess joint ventures and other horizontal
agreemernts among competifors, '

Business Review Letters. Under the Division's Business Review Procedure, parties may
seck guidance as to specific prospective conduct by requesting 2 statement of current
enforcement intentions. The Division publishes a digest of buginess review letters to provide
further general guidance. During the Clinton Administration, the Division has issued 135
business review letiers, covering a wide vanety of practices.

Next Steps/iChallenges for the Incoming Administration

"7 The antitrust cnforcenient program is on a strong and sound footing. The new
information-based global economy will continue o present important challenges for maintaining
and profecting competitive markets at home and abread. The new Administration should
continue this mainstream application of antitrust enforcement 1o ensure that US. markets stay the
most competitive and innovative in the world. The new Administration should also work to
expand international enforcement relattonships, through initiatives like the Global Competition
Initiative recommended by ICPAC, Assistant Attorney General Joel Klein, and Acting Assistant
Attorney General Doug Melamed. Additionally, the Division should continue to focus on some
of the important issues at the intersection of antitrust and intellectual property.
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D>. Representing the United States in Civil Proceedings

Submission by the Civii Division

DEFERDING OQUR NATIONAL POLICIES
The Civil Division, 1993-2000

Background ‘ .

The Civil Division of the Department of Justice is responsihle for defending and
enforcing many of the nation's most important policies, thereby ensuring that the federal
_governmeni speaks with one voice in its view of the law. In addition, many cases handled by the
[nvision, such as contract dispules and allegations of negligence, involve monetary claims
apainst the government. The Division's role in such matiers is to ensure that only those claims
with merit under the faw are paid. As a result of prosecutions for fraud against the government
and the pursuit of the government’s interest in various commercial transactions, the Civil
Division also recoups hundreds of millions of dollars each year in money owed to the federal
government.

Major Goals and Guiding Policies

The Civil Division's primary goal is the effective representation of the United States, s
agencics, officers, and employees in all litigation within the scope of its delegated authorily,
Several broad policies guide this effort: (i) protection of the public fise by recovering moncy
owed to the govermment and by defeating unmeritorious monedary claims against the
governnient; (i1} defense and enforcement of federal statutes, regulations, policies, and programs;
and (iil) where appropriate, resolution of disputes without extended litigation, ¢.g., through
negotiated setilements and alternative dispute resolution,

Major Activitiés and Accomplishments

The Civil Division experienced unprecedented success during the fast eight vears, while
managing some of the most demanding and compicx cases in s history, Asaresultofa
erackdown on fraud in both the health care and defensc industries and the vigorous represcn-
tation of the government's interest in loan defaults and bankapicies, the Division recovered
approximately $7 billion in judgments and settlements in affirmative actions — a record $1.5
billion in fiscal year 2000 alone. Further, due to its highly successful track record in defensive
litigation, the Civil Division has saved the taxpaycrs billions more,

Frand, The Civil Division's remarkable, recent achievements in combating fraud against
Medicare, Medicaid, and other federal health care programs have already been discussed above.
The Division has also realized comparabie suceess in obtaining huge recoveries for the ULS,
Treasury from companics that defrauded the government in defense procurements and other
activities. For example, the Division obtained the largest recovery in history against a defense
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contracior - 5150 million — from United Technologies for over-billing and misrepresenting facts
to the government. Another $3112.5 million was recovered from Teledyne for fraud in the testing
of military componenis and in accounting practices, $88 million from Lucas Western Industrics
for failing to 1est airplanc parts sold to the Army, Navy, and Air Foree, and $82 million from
Litton Systems for overcharging for computor services. Seftlements exceeding $230 million
were reached with several major oil companies to resolve claims that they had underpaid o1l
royalties (o the government and Indian tribes, More than 3140 milion was also recovered in
settiements with five brokerage firms that sold market securities with artificially low yields that
affected municipalities’ purchases of low-interest U.S. Treasury bonds,

Bankraprey, Since 1993, the Civil Division has recovered over 83 billion in some of the
largest and most complicated Chapter 11 bankruptey cases in lustory, Many of these cases were
the result of the severe economic turmoil during the 1980s in the rural electne utility industry,
which is financed largely by the Department of Agriculture’s Rural Utilities Service. When
cooperatives that borrowed billions of dollars to finance huge power generation projects
defaulted, they soughi Chapter 11 relief. The Civil Division's successes in such cases include
full recovery of over $1.1 billion in the Big Rivers Electric Cooperative {(Kentucky) case, 2 $237
nulhion sstilement from Sovland Power Cooperative, and a $205 million recovery in the Wabash
Valley Power Association bankrupley proceeding.

Contract Cases. In the last eight years, the Civil Divaston has handled the two largest
and most complex confract cases ever litigated, Winstar and A-12. The Winstar litigation
consists of approximately 130 cases that arose from banking reforms implemented in accordance
with the Financial Institutions Recovery, Reform and Enforcemcnt Act of 1989 (FIRREAL' In
Tuly 1996, the Supreme Court ruled in United States v. Winstar Corp.? that federal regulators in
the 1980s hrd entered into contracts with thrift institutions concerning the treatment of
“supervisory goodwill,” and that FIRREA had breached those contracts. The Court thus
remanded the Winstar-related cases for the determination of damages. Plaintiffs seek
approximately $30 bitlion, but the Civil Division thus far has succeeded in reaching scttlements
and pbtaining judgments far less than the amounts sought, For exanmple, in 1998, the Civil
Division reached favorable settlements in four of the largest cases; of the $1.2 billion in damages
scught by the plamniffs, the government payout was held to 5103 million. Since then, additional
cases have been settled or dismissed, and favorable judgments on damages have been obtained in
all but one of the cases that have heen iried thus far. The government's appeal in the lutter case is
pending.’ '

"Pub. L. No.*IGE«?S, 103 Stal. 183 (1989).
* 518 ULS. 839 (1996},

‘ ? Sce Glendale Fed. Bank, FSB v. United Stales, 43 Fed. C1. 390 {1999), appeals pending,
Nos. 99-5103 & 5113 (Fed. Cir.).
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The A-12 lit'igati()n involves claims by McDonnell Douglas and General Dynamies for
damages Incurred whan the Navy terminated the A-12 stealth fighter contract in early 1591
Approximately $4 billion is at issue for an airplane that was never built, Refusing to consider
whether the contractors had defaulied, the mal couwt held that the government terminated the
coniract for convenience, and it awarded 51.2 billion in damages to plainiiffs, which had alrcady
received some $2.8 billion before the contract was terminated. On the government's appeal, the
court of appeals reversed and upheld the authority of sentor agency officials to manage major
procurements for which they are responsible.® The case was remanded for decision on the merits
of the Navy's default termination, and frial is scheduied fo begin in 2001,

Tort Cases. The Civil Division is ofien faced with defending cases of fiational
significance, in which substantial damages are sought for alieged govemment neglect or other
wrongiul conduct. Over the past eight years, the Division has saved the taxpayers many billions
of dollars by defeating excessive and unwarranted demands. Such cases include the highly
publicized action that sought damages in connection with federal law enforcement operations at
the Branch Davidian compound near Wace, Texas, in 1993, After a six-week trigl, both an
advisory jury and the presiding judge concluded that agents of the FBI and the Bureau of
Alcoha!, Tobacco, and Firearms had not acted unlawfully. In a novel case averturning an award
o General Dynamics of over $235 million in damages for alleged "accounting malpractice” by the
Defense Contract Audit Agency, the court of appeals held that plaintiff's alleged harm was the
result of protected, discretionary judgments for which the government could not be held liable.®
The Civil Division has also successfully defeated attempts by the ashestos-products industry,? the
manufacturers of agent orange,’ and numerous industrial polluters of groundwater® to shift to the
taxpayers tort liability totaling billions of doliars,

Tobacco Litigation. Beginning in 1993, the Civil Division placed a top priority on
protecting the public — especially children - from the dangers asseciated with tobacco products,
The Division thus brought the government's firgt action to enforce a 1971 statute banning
cigaretie advertising on television. As a result, Phillip Morris agreed to remove cigarette
advertisements at all professional football, basketball, soccer, hockey, and baseball stadiums,
where such signs were likely to be broadcast during televised coverage of the events. The
Division's defense of the Food and Drug Administration’s (FDA) assertion of jurdsdiction to

* McDonnell Douglas Corp, v. United States, 182 F.3d 1319 (Fed. Cir. 1999).

¥ General Dynamics Corp. v. United States, 139 F.3d 1280 (9th Cir, 1998).
4 See, ¢.8., Keene Corp. v. United States, 508 U8, 200 (1593).

7 Sce Hercules, Ine. v. United States, 516 1.8, 417 (1596).

¥ See, e.g., Tucson Airport Auth, v. General Dvinamics Corp., 136 F.3d 641 (9th Cir.
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. . regulate tobacco products as a drug ultimately fatled by only a single vote in the Supreme Court.”
However, during the pendency of that case, FIDA regulations prohibiting the sale of tobacco
products to minors and requiring photographic identification for certain sales were allowed to
remain in effect, causing tobacco manufacturers and distributors to contiaue voluntary
enforcement of such requirements.

H September 1999, the Civil Division filed suit against the major cigarette companics,
alleging that defendants acted in concert as a conspiracy and enferprise 1o maximize their own
profits through unlawful means; the government thus seeks equitabie relicf under the Rackelcer
Influenced and Corrupt Organizations Act (RICO), including disgorgement of the tobacco
companies' 11l-gotten profits. The complaint also seeks recovery under the Medical Care
Recovery Act (MURA) of medical expenditures that the federal government has incurred in
eonnection with smoking-related tliness. On September 28, 2000, the district court denied
defendants’ motion 1o dismiss the government's RICO ciaims, concluding that there is an
adequate basis for permitiing the United States to pursue its claim for equitable relief and noting
that defendants’ potential liability remains in the billions of dollars.”® Although the court
dismissed the government’s MCRA claims, its ruling nonetheless constitutes an important
victory for the United States by allowing the case to move forward. The government's request
for reconsideration of the court's MCRA ruling is pending and discovery is proceeding, with trial
scheduled to begin i) zzly 2003,

Diefense of Federal Legistation and Executive Branch Policies. Since 1993, the Civil
. Division has successfully defended countless laws, programs, and policies of the United States
~ against constitutional and other challenges. For example, the Division successfully defended the
Freedom of Access to Clinic Entrances Act, which makes il a crime to interfere with individuals
- who provide or obtain reproductive health services.!! The Division also presented argoments that
were instrumental in securing federal and state appellate court decisions upholding "Megan's
f.aws” — designed to profect children by requinng registration and community notification of
released sex offenders — in New Jersey, Now York, Connecticut, Washinglon, and other states.?
As a result of the Division's arguments, the courts have also upheld the Prison Litigation Reform

% Food and Drug Admin. v. Brown & Williamson Tobacco Corp., 120 8. Ci. 1291 {2000}

'° United States v. Philip Morris Inc, 116 F, Supp. 2d 131 {D.D.C. 2000).

' See, .., Hofftnan v, Hunt, 126 F.3d 575 (4th Cir. 1997}, cert. denjed, 323 U8, 1136
{1998): Terry v. Reno, 101 F.3d 1412 (D.C. Cir. 1996}, cert, denicd, 520 UK. 1264 (1997}

E_ﬁ, v. Yerniero, 119 F3d 1077 (3d Cir. 1997), gort. denied, 522 U8, 1110 (1998};
3 ussell v, Gregeire, 124 F.3d 1079 (Sth Cir, 1997), cent, denied, 523 U.S. 1007 (1998); Doe v.
Pataki, 120 F.3d 1263 (2d Cir. 19973, gert. denied, 522 U5, 1122 (1998); Roe v. Office of Adult
. Probation, 125 F.3d 47 (2d Cir. 1997); Doe v. Poritz, 142 N1 1, 662 A.2d 367 (N.J, 1995).
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Act of 1996, the North American Free Trade Agreement,™ and the legislation that reformed the
federal welfare system, the Personal Responsibility and Work Opportunity Reconciliation Act of
1996.% And, after Congress enacted legislation i 1993 governing homoscexual conduct in the
military - the so-called "don’t ask; don't tell™ policy'® — the Civil Division successfully defended
the constitutienahity of this statute and its implementation by the Department of Defense in every
court of appeals in which the policy was challenged.”

Imumigration. The Civil Division handles cases that challenge the ability of the executive
branch 1o contro! the flow of aliens across our nation’s borders, including cascs involving |
suspected alien terrorists and erimingl aliens who fight deportation orders, Since 1993, the
Drvision has obtained favorable rulings in the vast majonty of immigration cases, Certainly, the
most highly publicized and seasitive such case involved Blian Gonzalez, the young Cuban child
rescued at sea and brought 1o Miamt. The court ruled that the Immigration and Naturalization
Service (INS) has sufficient discretion to deciine 1o consider an asylum application submitted by
a six-year-old child and a non-parentat relative, against the wishes of the child's parent, and
confirmed that INS policy is enmied to considerabic dcfcrence when such policy has significant
imphications for foreign alTairs ™ o —

W

Y See, ¢.g., Madnid v. Gomez, 190 F.3d 990 (9th Cir, 1999); Collins v. Montgomery
County Bd. of Prison Inspectors, 176 F.3d 679 (3d Cir), cert: denied, 120 8. 1. 832 (2000);
Wilson v, Yaklich, 148 F.3d §96 (6th Cir.), gert, denied, 523 U.S. 1139 (1559, Dougan v,
Singletary, 129 F.3d 1424 (1 1th Cir, 1997); Norton v. Dimazana, 122 F.34 286 (S1h Cir. 1997}

- M Madein the USA Found. v. United States, 56 F. Supp. 2d 1226 (N.D. Ala. 1999),
appeal pending, No. 98-13138-BB (11th Cir.).

* Tumer v. Glickman, 207 F.34d 419 (7th Cir. 2000); City of Chicago v. Shalala, 189 F.3d
598 (7th Cir. 1999), cert. denied, 120 §. Ct. 1530 (2000); Rodriguez v. United States, 169 F.3d
1342 (11th Cir. 1999); Aleman v. Glickman, 217 F.34 1191 {9th Cir, 20001 .

[0 US.C. § 654,

17 Sec Thomasson v, Perry, 86 F.3d 215 (4h Cir.) {en banc), cart. denied, 519 U.S. 948
{1996}, Sclland v, Perry, 903 F. Supp. 260 (D, Md. 1995), affid, 100 F.3d 950 (4th Cir. 1996)
(Table}, gert. denied, 520 ULS. 1210 (1997); Richenberg v. Perry, 97 F.3d 256 (8th Cir. 1996),
cert. denied, 522 US 807 {(1997); Able v, United Siates, 88 F.3d 1280 (24 Cir, 1996); Able v,
United States, 155 F.3d 628 (2d Cir. 1998); Phillips v. Perry, 106 F.3d 1420 (9th Cir, 1997);
Thorne v. Department of Defense, 139 F3d 893 (dth Cir. 1997), cerl. denied, 525 U8, 947
{1998); Holmes v. California Army National Guard, 124 F.3d 1126 (9th Cir, 1997), cert. denied,
525 U8, 1067 {1999),

¥ Gonzalez v. Reng, 212 F.3d 1338 (111 Cir), gert. denied, 120 8. €t 2737 (2000). .
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Consamer Protection. The Civil Division enforees numerous federal consumer
protection laws and defends the policies and programs of agencies with consurmer protection
responsibilities, Since 1993, the Division has obfained nearly $271 million in criming fines and
civil penalties under such laws, For example, in a criminal investigation of generic drug manu-
facturers that intentionally failed 1o follow approved pharmaceutical formulas and submitted
fraudulent documents to the FDA, the Civil Division obtained convictions of 17 companics and
47 individunls and collected over $37 million in fines. The Division also successfully prosecuted
137 persons who rolled back the odometers on used cars, which cost the public an estimated $4
bilhion annually.

Alternative Dispute Resofution, The Civil Division has actively supported and partici-
paled in allernative dispute resolulion (ADR) as a fair and effective means o conclude lengthy
and complex litigation. For example, a nationwide class of African-American farmers alleged
that they had been the victims of racial discrimination in Department of Agriculture farm credit
and other benefits programs dating back to 1983, The government entered 1nio a consent decree
that provided two "tracks™ under which ¢lass members could have their discrimmation claims
decided in a binding ADR process.” Qver 21,000 persons qualified for class membership and
glected to have their clains docided under one of the ADR processes, and, thus far, the
govermment has prevailed in 40 percent of these proceedings.

Compensation Pregrams. The Civil Division plays a major role i the administration of
two federal compensation programs. The National Childhood Vaccine Injury Act of 1986 %
created a program to compensate individuals injured by specified vaccines and to ¢nsure the
continued supply of vaccines., The Program offers an inovative, streamlined way to process
claims, while ensuring that unwarranted claims are not paid. Since the filing of the first claims n
1988, 3,236 cases have been adjudicated, resulting in the award of $1 .2 billion 1o qualified
claimants and the defeat of approximately $3.5 billion in unsupported claims. The Radiation
Exposure Compensation Act of 1990 (RECA) provides compensation fo individuals who
developed specified diseases presumptively due o radiation released during above-ground
nuclear weapons tests and uraniom production from 1942 to 1971. The RECA Amendments of
1999% dramatically amended the original statute, expanding the act's geographic coverage and
including radiation injuries from uranium milling and transportation, Since 1993, over $270
million has been approved for compensation to eligible beneficiaries, including aftected
< ndividuals and their spouses and children.

® Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999).
% Pub. L. No. 99-660, 100 Sta. 3755 (1986).
2 pub, L. No. 101-426, 104 Stat. 920 (1990),

"2 pyb. L, No. 106-245, 114 Stat. 501 (2000).
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Pending Litigation and The Chaillenges Ahead
The Civil Division expects to continue its successful efforts {o protect the U8, Treasury
from health carc providers, defensc contractors, and others who defraud the government,
Similarly, the ongoing case filed against the major tobacco companies in 1999 presents a
- significant opportunity to protect young Americans from the harmful effects of smoking and {o
_recover billions of dollars in ill-gotten industry profits. The Division will also seck to limit the
government’s Hability for damages in the remaining Winstar-related cases and the A-12
Htigation.

Several matters present particular challenges for the future. For tagtance, although
regulating certain unlawful conduct o the internet may pose constitutional problems, greater
participation by the Division's litigators at the time legislation is drafied may improve the
tikelihood that such legislation {especially that aimed at child pornography) will be upheld by the
courts. In addition, because the RECA program is funded by only annusl, discretionary
appropriations, there are insufficient funds to pay all eligible claimants. Legistation establishing
a permanent, indefinite appropriation woukd address this problem.
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E. Fighting Health Care Fraud

Background: Health care fraud in the United States remains a serious problem that has an
iapact on all health care payers, and affects every person in thig country. Health care fraud
cheats taxpayers out of billions of dollars every year. Tax dellars alone do not show the full
impact of health care fraud on the American people. Benefictaries must pay the price for health
care fraud in their copayments and contributions. Fraudulent billing practices may also disguise
inadequate or improper treatment for patients, posing a threat to the health and safety of
counticss Americans, including many of the most vulnerable members of our socisty.

In Iate 1993, the Atlomey General named health care fraud DOYs number tweo priority, (behingd

" vielent crime), and created the position of Special Counsel for Health Care Fraud. The Special

Counsel coordinates the Depariment’s health care fraud enforcoment policies and activities, both
among the various components inside the Department {e.g., Civil Division, Criminal Division,
Civil Rights Division), the Federal Bureau of Investigation (FBI), the United States Attorneys’
Offices, and the Justice Management Division, and with federal, state, and local agencies outgide
the Department {¢.g., Department of Health and Human Services Inspector General {HHS/QIG);
Defense Criminal Investigative Service (DCIS}, Office of Personnel Management (OPM); state

© Medicaid Fraud Control Units (MFCUs); Heslth Care Financing Administration (HCFA}).

To facilitate the coordination necessary for effective health care fraud enforcement, in November
of 1993, the Exccutive Level Health Care Fraud Policy Group was created. Chalred by the

Dieputy Atiormey General, the quarterly meetings are attended by the Inspector General for HHS,

and the Adminssirator of HCFA.

In 1994, the Atlomey General's Advisory Commiliee created a Health Care Fraud

-Subcommittee, This Subcormumitice meets frequently to address issues of particular concern to
1.8, Attomey’s Offices. Over the course of 1994 and 1995, each U.S. Attomey appointed a

health care fraud coordinator to assist in coordinating cach U.S. Attorney’s offices health care
fraud enforcement ¢fforts. In addition, the majority of offices have created health care fraud
working groups and/or task forces that are composed of participants such as ropresentatives of
the FBI, HHS/OIG, DCIS, the MFCUs and private insurance plans.

Major Goals and Policies: The Department’s efforts to combat health care fraud were
consclidated and strengthened considerably by the Health Insurance Portability and
Accountability Act of 1996 {P.1.. 104-151, HIPAA or the Act), signud by President Clinton on
August 21, 1996, HIPAA established a pational Health Care Frand and Abuse Control Program
{the Program), under the joint direction of the Attorney General and the Sceretary of the U.S.
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Department of Health and Human Services (HHS), acting through the Depariment’s Inspector
General, designed 1o coordinate federal, state and local law enforcement activities with respect to
health care fraud and abuse. HIPAA brought much-needed and powerful new criminal and civil
enforcement tools and financial resources that permitted the govemment to expand and intensify
the fight against health care fraud,

The Program’s goals include:

(I}  coordinating federal, state and local law enforcemont efforts relating 1o health care fraud
ard ghusge; .

(2}  conducting investigations, audits, and evaluations relating to the delivery of and payment
for health care in the United States;

{3y  facilitating enforcement of all applicable remedios for such fraud,

{4}  providing guidance (o the health care industry regarding fraudulent practices; and

" (5)  establishing a national data bank to recerve and report final adverse actions against health

care providers.

+ In order to achieve the goals laid out in the Act, Congress provided in HIPAA for additional

criminal, civii and administrative tools to combat health care fraud. The Act:

{1y created new criminal offense for health care fraud, thefl or embezzloment in connection
with health care offense, false statements relating to health care offense, and obstruction
of oriminal investigations of health care offenses;

(2}  added a Federal health care offense to the money laundening ststute as a speeificd
unlawful activity;

#(3)  extended injunclive relief relating to health care offenses (includes fyeezing of assets);

{4y  authorized investigative demand procedures;

(5) established forfeiture for Federal health care offenses;

(6}  expanded anti-kickback statute to cover all Federal health care programs (except
FEHBP), not just Medicare and State health care programs; and

{7} strengthened exclusions for health care convictions,

Additionaily, HIPAA allowed for a stable source of funding for the health care fraud efforts of
the HHS/OIG and DG, The Act appropriates monies from the Medicare Trust Fund o 2 newly
created expenditure account, called the Health Care Froud and Abuse Control Account (the
Account), a sub-account requirss that the Secretary and Attorney General jointly certify certain
sums that are necessary to finance anti-fraud activities. The maximum amounts available for
certification are specified In the Act. A portion of the annual suny is to be available only for
activities of the HHS/OIG, with respect o Medicare and Medicaid programs. In FY 2000, the
fourth year of the Program, the Secretary and the Attorney General certified $158 miflion for
appropriation to the Account. These resources supplement the direct appropriations to HHS and
DOJ that are devoted to health care fraud enforcement. Separately, the FBI recetved $76 miliion

Hereafler, referred to as the Scorstary.



from the Account m FY 2000,

In January 1997, the Attormey General and the Seerctary issued gudelines that provided a
coordinated framework for enforeoment and prevention eflonts. These guidelines incorporaled
input from the law enforcement ageneies charged with combating health care fraud.

Effective health care fraud and abuse control requires close collaboration and regular exchanges
of information between federal, statc and local law enforcement entitics. One example of a new
collaborative effort 1s the National Health Care Fraud and Abuse Task Force, formed in April of
1999, Chaired by the Deputy Attorney General, the task force brought together top officials
from federal, state and local law enforcement agencies responsible for fighting health care fraud
and abuse, mcluding HHS; the FBE; the National Association of Attormeys General; the National
District Attorncys Association; and the National Association of Medicaid Fraud Control Units.
The task force was designed to foster commumication and coordination at the highest levels,
where policy development and implementation can make a significant difference. Under the

~ sponsorship of this Nationa} Task Foree four regional training conferences were held focusing on

improving quality of care in nursing homes, and s national conference was held in June of 2000,
focusing on the use of data technology in deteciing and prosecuting health care fraud. The
- National Task Force has focused on a full range of additional issues relating to health care fraud,

including:

o*

Medical records privacy and the need o balance the need to ensure the privacy of
sensitive medical records with the need to protect the public through the investigation and
prosecution of erimes;

Strategies to bolster the investigation and prosecution of criminal and civil health care
fraud, and policies and procedures for the coordination of enforcement effonts that impact
multiple jurisdictions;

The use of information technology to detect and combat fraud, including examining and
identifying clectronic fraud detection measures, approaches, and analytical tools as well
as potential mistual arcas of benefit from promoting greater uses of such technology
across government-sponsored health care programs; and

and, Training programs {or prosecutors, investigators and other law enforcement officials,
with an emphasis on the development of “best practices” and the use of inter-agency
cfforts to combat health care fraud,

Major Activities and Accomplishmients: Since FY 1992, there has been a dramatic increase in
the numbers of settlements and prosecution brought 10 successful conclusion through the efforts
of DOJ, working closely with our partners in the fight against health care fraud. There has been
an merease of 481 percent in criminal health care fraud matters (from 343 in FY 1992 16 1,994 in
FY 2000}, an increase of 347 percent in criminal health care fraud prosecutions filed (from 83
cases involveng 116 defendants in FY 1992 to 371 cascs involving 306 defendants in FY 1999),
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and an increase of 346 porcent in criminal health care fraud convictions {from $9 cascs invelving
90 defendants in FY 1992 to 263 cases involving 398 defendants in FY 1999). A major factor in
this expansion has been an increase in resources avatlable to fight health care fraud; since FY
1994, the Department has secn a 58 pereent inorease in the number of workyears devoted 1o
health care fraud by all components (from 310 in FY 1994 10 758 m FY 1999). '

Significant increases in workload have also been seen in the Department’s civil efforts. There
has been an increase of 743 percent in civil health care fraud matters (from 270 m FY 1992 10
2,278 in FY 1999), and an increase of 225 percent in civil health care fraud cases filed (from 28
in FY 199210 91 in FY 1999).

The most important siatistics are those mvolving the financial health of the Medicare Trust Fund.
While Medicare is niot the only government healih program, it is the vardstick by which the
Departnent’s efforts are most eften judged. From FY 1997, the first full year of the HIPAA
program, to FY 2000, DOQJ won or negotiated more than $3.2 billion in judgments and
setilements in health care fraud cases. The total in judgment and setilements exceeds 84 billion
 when the recent Columbi/HCA settlement of $840 million (the largest fraud seitlement in the

- history of the Department) is included, During that same time period, DQJ collected and
disbursed more than $2 billion, including $1.7 billion that was returned to the Medicare Trust
Fund,

Another indicator of the effects of increased enforcement is the Medicare Error Rate. In FY
1996, the HHS/OIG deveioped the methodelogy to measure noncompliance with laws and
regulations in the Medicare fee-for-service program. This resulted in the first-ever, statistically
valid, national rate of improper Medicare payments. At HCFA’'s request, HHS/OIG has
continued these reviews annually. Recently, HHS/OIG reported that improper Medicare fee-for
service payments tolaled an estimated $13.5 billion during 1999, or 7.9 percent, of Medicare’s
total fee-for-service spending. That estimate is $9.7 billion less than that for 1996. The drop is
due i part to the deterrent efforts of imcrgased enforcement by HHS and DOL

During February 1999, the Department, the HHS/OIG, HCFA, and the Administration on Aging
jomed with the American Association for Retired Persons to taunch an tnitiative against
Medicare fraud, waste, and abuse. The educational campaign — entitled “Who Pays? You Pay.
Report Medicare Fraud” — was held in 31 cities throughout the country, and was attended by
approximately 10,000 Medicare beneficiaries. . e
In addition to the Depariment’s on-going Nursing Home and Elder Abuse Initiative (discussed at
length in the preceding section), a major new effort was launched in FY 2000, the Data
Technology Initiative. In June of 2000, DOF and HCFA co-sponsored & National Data
Technology Conference that focused on the technologies that drive the science of frawd detection
in the 21* Century, and how to apply those technologies to combating fraud and abuses In |
January 2001, the veport from the June Conference is scheduled for release. This Conference
Report will include a plan of follow-up actions to expand the initiative nationwide. The major
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agtion items are;

. Formation of 3 National Technology Group - activities will include: addressing
technology, fraud detection and data sharing issues, as well as policy, operations,
resources and barriers related 1o data matching; serving as a clearinghousc for best
practices in using fraud detection technology; disseminating vendor information
and results of successful anti-fraud activities; and, deveiopin g Regional
Technology Training Conferences.

. Eormation of Repional Technology Users Uroups - cach regional group will
develop a ‘puts and bolig” approach to Cases and issues, c.g. beneficiary fz‘ané
access to data and firmud indicators, sharing experiences/expertise i1 data mining
or other technigues,

Significant cases: The following significant health care fraud cases were brought to conclusion
during the period FY 1994 to FY 2001:

FY 1994 - National Medical Enterprises - On July 12, 1994, National Medical Enterprises, Inc.

{NME) entered a criminal plea and civil and administrative settlement agreements, inclading a

 then record $379 million in criminal fines, civil damages and penaltics for kickbacks and fraud at

NME psychiatric and substance abuse hospitals in 30 states. NME pled guilty to bribing doctors
and other referral sources to refer paticnts for admission to NME facilities.

FY 1993 - Caremark Inc.~ Caremark Inc., a nationwide provider of health care services, entered
into a global criminal, civil and administrative settiement with DOJ, HHS and the states.
Caremark pleaded guilty to charges that it defrauded federal health care programs by making
improper payments to induce doclors to refer patients to its facilities. Caremark agreed to pay a
total of $161 million in fings, restitution and damages and to implement 3 corporate integrity
plan to ensure future compliance with health care laws and regulations.

FY _1896/1997 - Operation LABSCAM - The Federal Government defermined that many ’
members of the independent chinical laboratory industry were billing Medicare for millions of
unnecessary individual tests that were performed routinely and automatically together with an
automated series of tests. These labs.misled physicians who purportedly ‘ordered’ the tests to

think that the ests would be performed for free or would be billed as part of the package of | <.

automated tests. A national project was launched in FY 1993, involving DQJ, HHS/OIG, state
MFCUs and DCIS, with major cases reaching settlement in FY 1996 and FY 1997, including the,
following:
. SmithKline Beechgm Clinical Laboratories, headquartered in Phitadelphia, paid
$325 million to resolve federal and state fraud claims alleging overcharges o
the Medicare, Medicaid, FEHBP, Railroad Retirement, and TRICARE health
care programs. The alleged fraud schemes included the automated chemistry
allegation, tmproper billing for kidney dialysis test, and a variety of other
billing schemes.
* Two other very large settlements, that were also an outgrowth of the
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LLABSCAM investigation, were reached with Damon Clinical Laboratories, Inc.
for $119 million in criminal fines and civil damages, and with Laboratory

orporation_of America (LabCorpy for $182 million. Roth of these cases
involved the automated chemistry aliegation.

FY 1897 - First American Health Care of Georgia, Inc. - First American Health Care of
Georgia, Inc., agreed to reimburse the federal government approximately $252 million for
overbilled and/or fraudulent Medicare claims submitted by the company. First American,
which operated 425 facilities in more than 30 states, bilied Medicare for personal expenses of
First American’s senior management, and marketing and lobbying expenses,

98 - Hea e Service Carporation - Health Care Service Corporation, the Medicare
carner for I!llnms and Michigan, agreed to pay the government $140 million in seitlement of a
gui tfam suit alleging that it shredded claims, altered documents and otherwise manipulated data
rclied on by HCFA to evaluate ils contract performance. In addition to the civil settlement, the
corparation pleaded guilty (o obstructing a federal audit, conspiring to obstruct a federal audit,
and making false statements to HCFA which resulted in the imposition of 2 $4 million criminal
fine. In order 1o guard against future misconduct, and to ensure that any potential lapses would
be detected carly, the government and the corporation alse entered Into a strict corporate integrity
agreement.

EY 1999 - Qlsten Corporation/Kimberly Home Health Care - The Olsten Corporation major

providee of home health services, and one of its subsidiaries, entered into a global settlement
totaling $61 mitlion, including approximately $10 million in criminal fines, to resolve the
corporation’s criminal, civil, and administrative liability arising from Medicare fraud
investigations in Georgia, Flonda, and New York. In Georgia and Flonda, the investigation
revealed a scheme to disguise the costs of acquiring other home health agencies a5 management
fees, which Medicare docs not reimburse.  As 2 result of this investigation, the subsidiary
pleaded guilty to conspiracy, mail fraud, and violation of the Medicare anti-kickback statute in
three districts. In New York, a separate investigation focused on allegations that the corporation
submiited unallowable expenses on s Medicare cost reports, including personal expenses of
executives, gifis and entertainment, and merger cosis. In addition to paying 361 mallion, the
cotporation entered into a comprehengive corporate integrity agreement with the Government,

Genentech, Inc - Genentech, Inc., paid $50 million in criminal fines and civil damages and pled
‘guilty 10 a violation of the Food, Drug & Cosmetic Act. The charges resulted from Genentech’s
§i¥egai oll-label marketing of its human growth hermene drug Protropin from 1985 through mid-
si 994. OF that amount, Genenlech paid $20 miliion io resolve civil claims under the False Claims
A{:i mostly mvolving Medicaid, and 8 $30 million criminal fine.

EY 2000 - National Medical Care, Inc. - The world's largest provider of kidney dialysis products
z}nd services agreed to pay the United States 54846 million to resolve a wide range of health care
fraud claims. The criminal fine i the largest ever recovered by the United States in a health care
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frand investigation. Under the criminal plea agrecment, the company agreed to pay a record
2101 million in criminal fines for submitting false claims to Medicare for nutritional therapy
provided fo patients during their dialysis treatments, for hundreds of thousands of fraudulent
blood {esting claims, and for kickbacks. Under the civil settlements; the company agreed to pay
$383 million to resolve civil claims relating to nutritions] therapy, kickbacks, blood laboratory
tests, inproper reporting of credit balances, and billing for services that were provided to dialysis
patients as part of clinical studies. The civil settiements compensate the United States for
damages to five federal health insurance programs - Medicare, U.S. Railrond Retirement Board
Medicare, TRICARE, the Veterans Administration and FEHBP — and also pay for damages to
state Medicaid programs. The company also agreed to a comprehensive gight year corporate
integrity agreement.

Beverly Enterprises. Inc - The government entered a global settiement agreement with the
nation's larpest operstor of nuraing homes {0 resolve allegations that it fabricated records to make
it appear that nurses were devoting much more time to Medicare patients than they actually
spent. The settlement requited the company ¢o pay $170 millien in civil settlement; this figure is
tess than the amount of actual overpayments by Medicare, but was negotiated based on the
chain’s limited ability to pay. Because of Beverly’s financial position, repayment of most of this
amount will be accomplished through reduciion of future Medicare payments. In addition, the
company entered one of the most comprehensive corporate integrity agreements established to
date; the agreement will remain in effect until the company has fulfilied all of its payment
ohligations under the civil settlement {an estimated eight years). In addition, 2 subsidiary of
Beverly, which owns 10 nursing homes, pleaded guilty fo wire fraud and false statements, and
agreed to pay $5 million in fines. This subsidiary must be divested to unrelated qualified
operalors approved by the government. While divestiture is being accomplished, ozhcr terms of
the agreement will ensure that residents receive high quality care.

EY 2001 - HCA-The Healthcare Company - {formerly known as Columbia-HCA), the largest

for-profit hospital chain in the United States, has agreed 1o plead guilty to criminal conduct and
pay more than $840 million in criminal fines, civil penaliies and damages for unlawful billing
practices, this agreement is the fargest government fraud settiement ever reached by the Justice
Department. Under this agreement, which is subject to review by the court, HCA will pay a total
of $745 million to resolve five allegations regarding the manner in which it bills the US,
government and the states for health care costs. The settlement requires HCA to pay: 1} more
than $95 million to resolve civil claims arising {rom the company’s outpatient laboratory billing
practices for Iab tests that were not medicaily necessary or not ordered by physicians; 2) more
than 3403 mullion io resolve civil claims anising from “upcoding”, where false diagnosis codes
were assigned to palient records in order 1o increase reimbursement; 33 $50 million to resolve
civil claims that the company tllegally claimed non-reimbursable marketing and advertising costs
it disguised as community education,; 43 $90 milhion to resolve civil claims that HCA ilisgally
charged Medicare for non-reimbursable costs incurred in the purchase of home health agencies in
Florida, Georgia and Alabama; and 5) $106 million o resolve claims for billing for home health
vistis for patients who did not qualify to receive them or which were not performed. 1o addition
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to the civil seitiement, two subsidiaries of Tennessee-based HCA, Columbia Homecare Group,
Ine. and Columbia Management Companies, Inc., entered into a crirmnal plea agreement under
which they agreed o pay more than $95 million in criminal fines and plead guilty to criminal
conduct that occurred at HCA's hospitals nationwide including cost report fraud, fraudulent
billing of Medicare for personnel who worked at home health agencies and at wound care
centers, fraudulent billing to Medicare for pncumonia patients, and payments of kickbacks,
Under the settlement agreement, HCA also agreed 1o enter info an eight-year corporate integrity
agreement, aa well as a divestiture agreement. Affected health care programs include: Medicare,
, Medicaid, TRICARE, FEHBP, and 30 state Medicaid programs.

Lifescan, Inc - Lifescan, Inc., 2 California subsidiary of Johnson & Johnson, pled guilty to Food
and Drug charges. Lifescan was ordered o pay criminal fines and civil penalties totaling $60
million. The charges stemmed from defects in a blood glucose monitoring system about which
the company knew, but failed to disclose to customers or the Foed and Drug Administration
(FDA) in obtaining approval to sell the device. Lifescan pled guilty to misbranding, fatlure to
report, and false reporting, and was ordered 1o pay a criminal fine of $29.4 million and civil
penaltics, damages and restitution to the United States of $30.6 mitlion, Lifescan will also beon
prebation for three years, allowing FDA to oversee certain aspects of its business. In addition,
the company entered into a corporate compliance agreement with HHS,

Current Environment: Health care fraud schemes are changing and becoming more
sophisticated. Unscrupulous persons and companies can be found in every health care profession
and industry, and schemes targeting health care patients, providers, and plans occur in every part
of the country.

Fraud has been perpetrated by individual physicians and large publicly traded companies,
medical equipment dealers, contract carmiers for Medicare and Medicaid, laboratories, hospitals,
nursing homes, and home health care agencies. Individoal scam artists who provide no health
care at all prey upon the nation’s health care programs, as well. Fraud schemes put billions of
dolars in the pockets of individuals and providers who cheat the system, while govermment
health care systemns strive to mect their mission to provide necessary servioes to its recipients,

The Department continues to take a balanced approach to combating health care fraud. The
Departient’s strategy consists of two components: a strong civil and eriminal enforcement
program, strengthened under HIPAA, together with prevention efforts, which encourage
providers to adopt compliance programs and accept responsibility for policing their own
activitics, The Depariment is committed to tough but respensible enforcement of federal civil
and crmninal laws, as well as to strong partnerships with health care providers to promete
compliance within the industry.

In addition (o the Department’s civil and criminal health care fraud prosecutions, the Civil Righis
Drivision has played an important role in protecting the rights of individoals in health care
facilities and improving their conditions of confinement. The Civil Rights Division continues its
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vigorous enforcement program under the Civil Rights of Institutionahized Persons Act (CRIPA)
to remedy egregions and widespread deficiencies in the quality of care offered by public
faciliticn. Under CRIPA, the Altorney General has authority to investigate conditions in a wide .
varicty of public health care and residential treatment institutions -- including nursing homes and
mental bealth and montal retardation facilities -- and 1o remedy abuse, neglect, inadequate carc
and treatment, and other unlawil conditions. As a result of the Department’s cfforts gince
CRIPA was enacted in 1980, tens of thousands of institutionalized persons who were living in
dire, ofien life-threatening, conditions now receive adequate care and services.

Qutreach ¢fforts are crucial to winning the fight against health care frand, The Department socks
to encourage corporate cilizenship and affirm the importance of strong compliance programs.
This emphasis on compliance plans represents a fundamentally different approach from
traditional law enforcement. Rather than the FBI and the HHS-0OIG policing corporations, |
corporations police themselves. Rather than an adversarial relationship between law
enforcement and private sector, there is a relationship of cooperation and mutual support.
Providers also benefit because a successful compliance program helps them to aveid potential
civil and criminal liability,

Under a compliance program, providers becoms knowledgeable about when, where, and how
fraud can occur, as well as about what the law and regulations require. They then develop
control procedures and reporting for vulnerabie aspects of their operations to prevent common
types of fraud. They also develop reporting and audits that can detect fraud, and a way to deal
with problems when they are found. If problems are found, they should be disclosed to the
appropriate agencies and authorities to Nmit potential Hability. HHS and DOJ have tded to
encourage responsible provider action by providing model comphance guidance, and by
providing interpretations of the law to guide providers in assessing their activitics.

Outreach efforts also focus on beneficiary populations, educating them on how to recognize and
report suspected {raud and abuse. Consumers of health care should be the first fine of defense ‘
against fraud, The Department places a high priority on this kind of outreach and intends to
increase is efforts fo enhance public awareness of health care fraud. .

Next Steps/Challenges: The Department of Justice is working to ensure that, as technological
advances alter the landscape of health care delivery and payment, fraud prevention strategies will
be in place and we will have the tools we need 1o investigate and prosecuie this fraud, The
Internet and other information technologies are revolutionizing the health care indusiry.
Americans “consume” health care information which is now abundant on the Internet, thereby
making themselves more knowledgeable as patients. Health care related products are advertised
and sold over the Intemnet, and web sites offer to “diagnose” ailments and “prescribe™ and sell
drogs online. Such practices in violation of law pose 2 significant risk (o public health and
safety, particularly for individuals who may face serious health crises and may be desperate in
theiy scarch for cures,



Internet-health companies that simply previde informnation to consumers may run afoul of fraud
and abuse laws as well, In addition to legal issues stemming frem financial relationships
between web site operators and other health care providers, Internet-health carc companies also
come into posscssion of large amounts of private health information, which must be protected.
Misuse of individuals’ health information, including the vse of such information in violation of a
web site’s posted privacy policies, may implicate various federal laws.

The Department of Justice will keep pace with the Internet-health revolution. 1 will glso be
vigilant to ensure that as payment methodologies change, and additional health benefits are
conferred on government health care program beneficiaries, anti-fraud safeguards are built into
the benefit structure. .

10



F. Protecting Older Americans

@

I. Submission by the Crinunal Division

Protecting Older Americans

During the past decade, older Americans have increasingly become the targets of a wide
range of fraudulent schemes. Telemarkeling "boiler room" operations, for example, have often
targeted seniors with fraudulent offerings ranging from "guaraniced” foroign lotteries to prize-
promotion scheres to fraudulent charities that purport to help persons in need, such as anti-drug
programs and relief for victims of natural disasters. In some cases, fraudulent telemarketers even
operate “recovery rooms,” pretending to be law enforcement agents, lawyers, or court personncel
who can help victims recover a portion of their past losses. The effects of these schemes have
often been magnified by the fact that telemarketing operations buy so-called "mooch lists" {i.¢.,
lists of people victimized by previous schemes) and then recontact those victims to offer new
fraudulent opportuniics. As a result, telemarketing fraud victims have ofien suffered substantial
financial losses - in some instances, even their life savings and their homes — as well as
tremendous personal bumiliation and embarrassment. Other fraudulent schemes, such as home-
repair and sdvance-fee schemes, have also {argeted seniors for substantial losses,

To combat the criminals whe conduct such ruthless schemes, the Department developed a
three-part approach that incorporated a number of new and innovative measures.

Undercover Investigations and Prosecutions

During the 1990s, the FBI and other law enforcement agencies conducted three
nationwide undercover operations, the first of their kind, that were directed at telemarketing
fraud: Operation Disconnect (anncunced 1993), Operation Senior Sentinel (adopted 1995}, and
Operation Doubie Barrel (announced 1998).

In Operation Disconnect, the first of its kind, FBI undercover agents pretended to sell a
maching that would enable fraudulent telemarketers to dial as many as 12,000 calls per hour.
Such a mnachine would have vastly increased the ability of telemarketing schemes to contact large
numbers of prospective victims throughout the United States. By persuading the fraudulent
telemarketers that they needed 10 know exactly how they conducied their telemarketing
businesses - ingluding specific information about their most successful relemarketing
techmiques — the undercover agents were able (o oblain many damaging and reveshing
admissions from the telemarketers about the fraudulent and criminal nature of their business



activitics. As a resull of Operation Disconnect, several hundred {raudulent telemarketers were
successfully prosecuted, in some cases receiving prison sentences as high as ten years.!

Iy Operation Senior Sentingl, federal agents and investigators, who had taken over
telephone nuabers of people who had been repeatedly vietimized by telemarkeling schemes {or
established undercover identitics as victims), tape-recorded thousands of fraudulent and
deceptive sclicitations and conversations by fraudulent telemarketers. These tape recordings
were of incalculable value in determining which schemes most warranted criminal investigation
and in providing evidence for search warrants and ¢riminal indictments and informations relating
to federal criminal violations. To date, Qperation Senior Sentine! has resulted in approximately
1,000 fraudulent telemarketers being charged with a variety of federal crines. In some cases,
sentences imposed in Operation Senior Sentinel prosecutions have ranged as high as 14 years or
more.*

Finally, in Operation Double Barrel, federal law enforcement agencies expanded on
Operation Senior Sentinel by joining forces with state attorneys general and other local law
enforcement to expand the impact of telemarketing fraud enforcement. From the conclusion of
Senior Sentinel in mid-1996 to December 1998, federal authorities charged 795 individuals in
718 federal criminal cases, and 14 staie Attorneys General charged 194 individuals in 100 state
criminal investigations. During that same period, 255 state civil complaints were lodged aganst
394 individuals.®

These three operalions had a tremendously crippling effect on fraudulent telemarketing
aperations. In some cities where telemarketing "boiler rooms” had been widespread, such as Las
Vegas, Chattanooga, and San Diego, telemarketing fraud was virtually eliminated; in other areas,
telemarketing fraud was seriously reduced.

International Cogperation gnd {oordination

Even as law enforcement has made major inroads against U.S.-based telemarketing
aperations, more and more major telemarketing schemes dirgcled at seniors have been operating
internationally, typically calling from venues in Canada 1o U.S. residents, To combat this

8. Department of Justice, "Telemarketing Fraud,”
<htip://www. usdoj.gov/eriminal/ fraud/telomarketing/doi himiidisconnect>.

* Department of Justice Press Release, Dee. 7, 19935,
<wwuw usdol govierimimal/rand/clomarketing/600txt. b, >; US. Departmient of Justice, 8 zzgr
nate 1.

t Department of Justice Press Release, Dec. 17, 1998,
<http://www.usdoj.gov:80/opa/pr/ 1 998/ December/59Ger.htm>,
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problem of cross-border tefemarketing fraud, in 1997 the United States and Canada established a

. binational working group on telemarketing fraud that produced a major repont and
recommendations for President Clinton and Prime Mimister Chrétien on measures needed to
¢ombat cross-horder telemarketing fraud more effectively.® These recommendations included
identifying telemarketing fraud as a serious ¢rime, establishing regional task forees to provide
cross-border cooperation on telemarketing fraud, and coordination of national strategics against
{clemarketing fraud. Both couniries have implemented substantially all of these
recoramendations; the United States, for example, has adopted enhancements to the U.S.
Sentencing Guidelines that authorize higher sentences in all (clemarketing cases, and in cases
where a substantial part of the scheme 15 conducted from outside the United States, In addition,
U.S. law enforcement authorities have been working closely with Canadian law enforcement in
Mantreal, Toronto, and Vancouver on telemarketing fraud investigations and prosecutions,

Public Education and Prevention

The Department has laken several significant steps to Improve it ontreach and prevention
elforts to combat fraud direcled at seniors. Firsy, in 1998, ihe Department began a pilot project,
“Elder Fraud Prevention Teams,” in which United States Attorneys’ Offices and other law
enforcenient agencics partnered with the AARP to develop innovative projects for elder fraud
prevention. In Arizona, for example, the EFPT collaborated with the AARP and the Arizona
Cardinals football team to produce a series of public service advertisements on telemarketing
fraud, and to conduct a "reverse boiler room™ {an ¢vent in which law enforcement, AARP, and

. Cardinals representatives telephoned people on fraudulent telemarketers® call lists to waen them
about tclemarketing fraud) that reached thousands of people in Arizona and other states, The

- Department is now exploring the expansion of the EFPT concept to other states. Second, the

Departinent created a series of English- and Spanish-language Webpages on telemarketing fraud
to inform the public about the problem and to agsist report possible telemarketing fraud,® Third,
the Department provided significant advice and assistance to the AARP in the AARP's
development of a massive public-service advertisement campaign to inform older Americans
about the dangers of telemarketing fraud and how to protect themselves from it

LI 4

4 U.8.-Canadu Working Group on Telemarketing Fraud, Report (November 1997),
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B.  Submission by the Civil Division /
Elder Justice / Nursing Homes Initiative

PROTECTING OLDER AMERICANS

Nursing Home Initiative and Elder Justice Efforts
Background

In mid-1998 the President announced the Administration’s nursing home initiative to
address reports that severe guality deficiencies persisted in too many nursing homes, At the
same time, Senator Grassley, then-Chairman of the Senate’s Special Committee on Aging, held
the first of a series of hearings on the issue that continued over the next two and a half years.

In October 199§, the Department, under the auspices of the Office of the Deputy Attorney
General (DAG), launched an initiative o crack down on abuse, neglect and fraud in nursing
hames and cther residential care facilities. The Nursing Home Initiative, coordinated by a Civil
Division attorney, focused on issues cutting across the Department’s components including the:
DAG’s office, Civil Division (CIV), Criminal Division (CRM), Civil Rights Division (CRT},
Executive Office of United States Attorneys (EQUSA), Justice Management Division (JMD),
Office of Justice Programs (QIP), Federal Bureau of Investigation (F BI), and several United
States Attomeys Offices. In 2000, the Initiative expanded to address Elder Justice issues
generally, not Emited to mursing home matiers and additional Depariment components --
mchuding the Offices of the Attorney General, the Associate Attomey General, and Policy
Development -- became involved in the effort,

Areas pursued by the Elder Justice and Nursing Home Initiatives include (1) enhanced
enforcement, {2} training; {3) improved coordination, outreach and public awareness; (4)
proposed new legislation; {5} enhanced use of data; (6) criminal background checks; (7) medical
forensic issues in elder abuse and neglect, and (8) involvement of the Attorney General, Deputy
Attorney General, and Associate Attomey General,

Major goals and guiding policies

The goal of these endeavors is to prevent abuse and neglect of older people and nursing
home residents in home, community and institutional settings by promoting enforcement,
training, rescarch, and coordination. Our goals were to enhance subsiantive knowledge about the
nature of clder abuse and neglect and how best to prevent and redress it, as well as to open lines
of communication and promote “infrastructure” at the federal, state and grass roots levels, that
would increase the likelihood that these efforts will be ongoing.
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Major activities and accomplishments
L Enforcement

In 1996, the Eastern District of Pennsylvania brought the first False Claims Act case
against a nursing home asserting a farlure of care so serious that it amounted to no care at all, and
resutted in grave iliness and/or death of residents. The case was settled for monetary damages
and injunctive relief including imposition of a temporary monitor and other requirements
designed to improve care. EDPA since has resolved six more such cases, The defense bar
slowly has come to accept failure of care cases as an appropriate use of the False Clatmis Act, and
a court recently rendered a favorable decision holding that knowingly billing for services not
performed — for cxample failing to adhere to the relevant standard of care set forth in statutes,
regulations and rules — states a ¢laim under the False Claims Act.®

In addition, nursing home officials in Arkansas recently were convicted and sentenced for
making false statements regarding the cause of death of a resident. And a significant public
corruplion matter is ongoing in Oklahoma, where the deputy commissioner for health and a
nursing heme owner were convicted in October 2000 of soliciting and offering to pay a bribe,
respectively. Other cases also are underway, some of which were wdentified by the efforts of the
State Working Groups (discussed jnfra).

Morcover, the financial crisis in the nursing home industry has an impact on our ¢laims
and case load. Five of the country's seven largest nursing home chains -- Vencor, Sun, Mariner,
Integrated Health Services (IHS), and Genesis (cumulatively owning about 2000 facilities), as
well as several mid-sized chaing - arc attempting to reorganize under the federal bankruptey
cude, Vencor, against which the Civil Division was pursuing a major failure of care matter,
recently entered ints a far-reaching Corporate Integrity Agreement (CIA) with the Department of
Health and Human Services, Office of Inspector General (HHS/OIG) — similar to the consent
orders in our EDPA nursing home cases.

~ In these matters, we are working closely with the Health Care Financing Administration
{(HCFA) and HHS/OIG to balance ovr law enforcement and public heaith goals of recouping lost
and defrauded federal funds and punishing and deterring wrongdoing, while protecting the
vilnerable residents. '

Because these cases ofien raise difficult legal, investigative, and medicnt issues, we have
prepared a proposal for 1 Resource Group that would assist Department atiorneys with such
matters. If and when the modest funding for this project is obtained, it is ready to cormmence.
This group would consist of a small number of Department attorneys and medical experts with
relevant expertise. Decision-making and litigation responsibility for the cases would remain with

¢ U.S. v. NHC Healthears Corp. 115 F. Supp. 2d 1149 {W.D.Mo. 2000},

*
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the respective USAOQOs handling the cases. This group would function simply as an additional
resource for those who elect to use i1, Information about the types of assistance the Group could
provide, s well as sample pleadings, subpoenas, settlement agrecments, indictments, plea
agreements, and ather relevant documents would be posted on the DOJ Intranet. We also are
examining the feasibility of drafting a monograph to address legal 1ssues that arise in these cases.

2 Training and Publications

The Department held four regional nursing home abuse and neglect prevention
conferpnces from July 1999 10 February 2000 that brought together federal, state, and local law
enforcoment, regulatory, survey, healihcare, social service and advocacy professionals, In
QOctober 2000, the Depaniment, in partnership with the Depariment of Health and Human
Services, sponsored a national symiposium that showcased coordinated, multidisciplinary
approaches for responding to elder abuse and neglect in institutional selfings, at home, and
financial ¢xploitation and consumer fraud against older people.  In all, the Department has
trained more than 1000 people since July 1999,

As a resolt of these initiatives, the Department has in the last year or will in the near
future igsue several publicstions, see attachments - 7

3 LCoordination, Outreach aud Public Awareness

During the regional conferences, State Working Groups (SWG) were formed {or
expanded where they existed), including representatives of the many entities that play arole in
nursing home quality of care, These SWGs provide a forum for key players to share information
and skills, identify problem facilities, best practices, and ways to improve quality of care given
the umque sttuations in the various states. In June 2000 we held a meeting of representatives of
state working groups and relevant national organizations {turing which the Attormney General
made remarkg) to address the chalienges and successes of those groups, We are attempting to
locate funding to launch 2 SWG Listserve that will sllow group members to communicate with
ong anothet.

Federal coordination hag been enhanced by productive monthly Nursing Home Steering
Committee meetings attended by CIV, CRM, CRT, FBI, HHS/OIG, HCFA, and HHE/Qffice of

P10 AnOffice of Victims of Crime focus group report making recommendations to reduce
victimization of nursing home residents from fraud, abuse snd neglect, The group called for enhanced
enfarcement, coordination, sud training, sugpestions incorporated into the Deportment’s wotivities;

2. & publication summarizing e Report describing promising multidisciplinnry approaches for combating
abuse, neglect and finansial explottation, discussed during the Gorber 2000 Sympesmm falwe availuble on
the Depariment’s Office of Justice Programs website {www.oip.usdni.gov).

L Report and transcript of the roundtable discussion on medicul forensic issues in eider abuse and neglest,

2. Report 10 Congress regarding erirninal background checks wnder Public Law 105-277.
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General Counsel (OGC) 1o address specific cases and pohicy issues. In addition, nursing homec
issucs are frequent topics at DOJ/HHS Health Care Fraud Semor Staff and Execative Level
Health Care Fraud Pelicy Group meelings, as well a5 before the Health Care Fraud and Abusc
Task Force, which brought together {ederal staie and local law enforcement eafitics,

In an atterapt to rase the profile of eider abuse and neglect issucs in the medical and
public health communities, the Attorney General and Secretary Shalala sent letters to deans of
mecdical, public health, and 100 nursing schools asking them to consider devoting research
monies and teaching time to the issues of elder abuse and neglect. In addition, the leiter
encourages then o partner with local law enforcement agencies in elder abuse and neglect
matiers, and encourages them to inform DOJ their activities in the area. (Altachment )

We aise are making efforts 1o reach out to healtheare, social service, public safety,
academics and advocates, as well as to industry. We have guarterly mestings with industry
representatives fo discuss concerns and promote compliance. ‘

The Diepartment plans in the near future to send a letter to formula grant administrators 1o
encourage thent to consider projects impacting the safety and welfare of older Americans.

- 4, Proposed Legislation

There are serious gaps in federal law that Himit our ability to 1o enforoe statues and
regulations governing care nursing homes. For example, the Department has no ptimary
Jurisdiction to bring 2 case for inadequate care, per se, against a privately-owned nursing home.
Failure of care cases are pursued under financial fraud and/or falsification of records theories. In
addition, HHS only may impose sanctions against individual facilities — its authority does not
extend to chains or management companies. And when HHS does impose Civil Money Penalties
{CMPs), its efforts are stymied by the huge backlog in adjudication of those cases.

Thus, we drafied and the Adminisiration cleared proposed legistation that would provide
criminal, eivil and injunctive remedies against nursing homes that engage in patteras of
violations of laws or regulations resulting in hasm to residents. The proposal has not been
enacted, (see attachment __, proposed legislation), but we continue (o urge its passage.

5. atg

We are working with HHS to analyze the myriad nursing home data sources o determine
how they might be used most effectively and to assist SW3s to identify problem facilities. We
also worked with HHS to drafi a certification for the Minimum Data Set (MDS} forms, which
include key information used to determine reimbursement rates and resident care plans,



6. Crimtinal Background Checks

In Qctober 1998, Congress enacted Public Law 105-277 which provides that “[a} nursing
facility or home health care agency may submit a request to the Attorney General 1o conduct a
search and exchange of [Federal Burean of Investigation {FBI) criminal history] records . .
regarding on applicant for employment if the employment position 18 involved in direct patient
care.” But by carly 2000, that statute had been used only a handful of tines. We bave been
working with the FBI o educate providers and the relevant state entities sbout the existence of
and procedures for obtaining background information under this gtatute. A report to Congroess
about use of this statute is complete and going through final clearance. Attachment .

7 Medical Forensic fssues :‘;:1 Elder Abuse and Neglect

There 15 wide-spread consensus that detection, diagnosis, research, training, availability
of experts and mult-disciplinary cooperation are significantly less advanced in the area of elder
abuse and neglect than in other areas, such as child abuge and domestic violence, This has an
impact on our ability to pursue and {reat elder abuse and neglect because i oflen goes undelected
and the medical community is rarcly trained to diagnose or report it Even when it is identified,
there are very fow experts who can provide medical forensic testimony in any ensuing case. We
thus hosted a roundiable discussion entitled Eider Justice: Medical Forensic Issues in Elder
Abuse and Neglect, to address these issues. Healtheare, law enforcement, and social service
experts participated. A report of the discussion, recommendations, and the transcript will be
published in the near future.

8. Invelvement of the Attorney General

The Attormey General has presented keynote speeches af three events — our State
Working Group meeting on June 12, 2000, the AARP Foundation’s Aging and the Law
conference on Qctober 8, 2000, and the National Citizens’ Coalttion for Nursing Home Reform
(NCCNHR) Annual Meeting on October 30, 2000, (Speeches atiached as At ) The Attorney
Cieneral was presented with awards for the Department’s efforts at each of the two latter ¢vents,

In addition, the Attorney Gengeral presented remarks to and participated in a roundtable on
medical forensic issues in elder abuse and neglect as well as in the OJP symposium addressing
nromising multidisciplinary approaches to prevent elder abuse, neglect and exploitation of ail
types, {(Remarks attached as Aus. )

The challenges ahead

The number of Ansericans over 65 will more than double in the next 30 years and those
over 85 are the {astest growing segment of our population. At the same time, the number of
caregivers 1s projected to decrease and there currenily is a critical siaffing shortage in nursing
homes. Older people have distinet needs vis-a-vis the justice system, which most likely will
demand increasing attention and importance as their number grows, Thus, the new
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. administration Is encouraged to continue the Department’s efforts cutlined above, and take the
additional steps necessary to adequately protect the growing population of older Americans.



G. Enforcing Internal Revenue Laws

Submisston by the Tax Divigion

Buckground

The Tax Division holds a central position in the national tax htigation system, with the
respounsibility for sccuring correct, uniform and fair interpretations of the internal revenue laws
and ensuring that uniform standards are applied to criminal tax prosecutions. Under the
supervision of an Assistant Attorney General, the Tax Division represents the United States and
its officers in civi] and criminal itigation arising under the intemal revenue laws in all courts
except the Uinited States Tax Court {which is the exclusive domain of the IRS Chief Counsel).
The Tax Division currently has more than 350 attormeys who perform three main functions: civil
trial litigation, criminal trial litigation, and appellate litigation. These functions are carried out
through fourteen sections and offices, which are supervised by two Deputy Assistant Attomneys
General. All of the Division’s offices are located 1in Washington, [.C., except the Southwestern
Civil Trial Sechion, which is locaied s Dallas, Texas.

H,  Muajor Geals and Guiding Policies

A. Civil Litigation .

The work of the Tax Division’s Civil Trial Sections covers a broad spectrum of tax
Lihgation in the United States district courts, the United States Court of Federal Claims, United
States bankruptcy courts and state courls. Tax Division attorneys conducting civil tax Iitigation
are charged with the responsibility of maximizing tax revenues for the Federal Treasury, and
ensuring, by strict and even-handed enforcement, public comapliance with the nation’s internal
revenue laws,

The ktigation handled by the Division's Civil Trial attorneys requires sebstantial
expertise in tax law and procedure, as well as significant trial advocacy skiils, The types of
litigation include tax refund suits challenging the IRS's determination of a taxpayer’s federal
income, employment, excise, and estate tax liabilities; bankruptey litigation raising issues of the
validity and priority of federal tax claims and the feasibility of reorganization plans; actions to
gaforce IRS administrative summaonses that seck information essential to determine and coliect
taxpavers’ labilities; suits challenging determinations in collection due process proceedings
before the IRS Office of Appeals; suits (o overcome fraudulent conveyances, sham entities, and
alter egos in order to collect taxes due; suits against IRS and other Government officials for
damages for injunies allegedly.caused during tax assessment or collection activities; suits against
the IRS brought pursuant to the Freedom of Information and Privacy Acts; and State and local
intes-govemnental tax immunily suits. In addition, the Division's civil litigators work closely
with the IRS to target and address critical enforcement problems, such as corporate tax shelters,
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the tax profest movemant, and the pyramiding of employment tay liabilities.

The Tax Division’s Appeliate Section litigates all civil federal tax cases (including Tax
Court cases) appealed to the United States Courts of Appeals, {except cases from the Southern
District of New York) and to state appeliate courts. This work consists largely of writing
appellate briefs and presenting oral arguments before various courts of appeal. Appellate Scction
attormneys also assist the Solicilor General of the Uniled States in drafting pleadings and bricfs
filed in federal tax cases considered by the United States Supreme Court. These include amicus
curiae briefs'in lawsuits in which the federal government is not a party but which present issues
affecting the intevesis of the United States or in which the Court otherwise inviles the Usited
States 1o state its views on taz-related questions.

B. Criminal Enforcement

The federal tax criminal enforcement program is designed to protect the public interest by
preserving the integrity of our seif-assessment tax system through the vigorous enforcement of
the internal revenue laws, This program is supervised by the Tax Division, which has the
exclusive authority (o approve tax grand jury investigations and tax proseculions.

The Tax Division's three criminal enforcement sections are responsible for reviewing
proposed criminal tax malters from across the couniry and determining whether these
investigations and prosecutions meet the requisite standards for going forward, In addition {o
evaluating criminal offenses set forth in Title 26 of the United States Code {f.e., the Internal
Revenue Code), the three criminal sections also have jurisdiction over proceedings brought under
Title 18 where the conduct is tax-related. The Tax Division reviews and authorizes all criminal
tax prosecutions and investigates and tries, and assists the 94 U5, Atorneys’ Offices in
ivestigating and trying, {ax cases. In addition, we provide legal advice to the 1.8, Attorneys’
(ffices on a wide range of issugs.

The Criminal Appeals & Tax Enforcement Policy Section of the Tax Division handles
appeals in criminal tax prosecutions tried by Cnminal Enforcement Section attorneys and
supervises appeals in cases prosecuted by the various United States Attorneys’ offices. CATEPS
also processes grand juty and trial immunity applications and reviews Freedom of Information
Act requosts made to the Division concerning criminal tax matters. In addition to its appeliate
responsibilities, CATEPS is charged with formulating criminal tax enforcement policy for the
Division through the compilation of data and preparation of reports on significant criminal tax
matiers. In recent years, CATEPS attorneys have taken the lead in developing policies for the
investigation and prosecution of tax crimes involving emerging technologics and have
participated in activities to breaden cooperation with foreign nations whose financial institutions
are used 1o conceal {axable income earned in the Uniled States or which have sought assistance
from the United States in setting up their own tax enforcement and collection programs,



Hi. Review of Mujor Activities and Accomplishments
A Joint Civil and Criminal Activities
L Imiroduction

In the lagt several years, the Tax Division addressed several issues of broad imporiance
that mmplicated both the civil and criminal sections. These issues included abusive irusts,
international tux compliance, and illegal tax protest Titigation.

i, Abusive Trusts

In 1997, the Internal Revenue Service identified abusive trusts as an emerging arca of
illegal tax avoidance. Although 3.3 million trust returns were filed in 1997, the IRS believed that
over 11.5 mitlion trusts did not {ile returns. More and more unscrupulous promoters are
aggressively marketing abusive trusts, using strained and ofien outright false interpretations of
the tax laws ag the means by which tagpayers can improperly shift income and hide ownership of
asscls in order to avold paying propoer ncome 1ax liabilities.

Many criminal cases against large promoters span several jurisdictions and coordination
15 necessary to ensure uniform prosecution and avoid demaging investigations through targeting
of individuals who alsc are targets of other investigations. To this ¢nd, a Task Force was
gstablished, consisting of one member cach from the Tax Division, Chicf Counsel (Criminal
Tax}, and Criminal Investigation of the Internal Revenue Service. This group works to identify
n advance, and io propose solutions for, novel and difficult issues that anse inthisarea. In
addition, the Tax Division’s centralized review provides a global perspective which facilitates
coordination of these cases.

In one of the first cases successfully prosceuted, United States v. Chappeli, et af. (E.D.
Cal}, a former CPA, an altorney, and two others were convicted on charges that arose out of
their sale of abusive trust packages to wealthy clients. This scheme resuited in atax loss in
excoss of $2.5 million, In 1999, the defendanis were sentonced to prison terms ranging from 37
months in prison for one te 7 years and 3 months in prison for another.

In order to coordinate the fitigation of civil trust cases, the Tax Division has appointed an
“Abusive Trust Coordinator” who seeks, among ather goals, to identify opportunities {o shut
down abusive trust schemes at their source by targeting promoters. This appointment had
immediate results tn increased coordination between the Tax Division and the IRS both in
developing streamlined procedures for case development, and in traintng Revenue Agents in the
legal framework for dealing with abusive promotions, including acquainting them with the
statutory tools available to deal with these who promote abusive schemes. In 1999, the Division
obtained twe civil injunctions against significant abusive shelter promotions in United States v.
Estate Preservation Services {Sth Cir) and United States v. Robert Raymond, o al. (7h Cir.).
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wi. International Tax Compliance

The use of “tax haven” countries by U.S. cltizens who are atlempting (o evade their tax
obligations has long been 2 concern of the Tax Division and the IRS. With the recent
technological advances that have occurred 1n the banking industry and the explosion in the use of
the Internet, the advancermnent of dubious foreign trusts and other offshore schemes has become
casier for promoters and more popular with potential tax evaders. The Tax Division has worked
closely with the IRS to assist in combating this problem.

Criminal Enforcement Section attorneys in FY 1998 almost doubled the time spent on
cases involving international compliance over the time spent in FY 1997, and then almost
doubled time spen! on mtemational cases again in FY 1999, They have been aided in their
efforts by the Tax Division’s Sentor Counsel for International Tax Matters, who assists them,
Assistant United States Attomeys, and IRS agents in obtaining evidence located offshore,
repatriating assets, and extraditing fugitives.

Senior Counsel also worked to improve cooperation with other countries in areas of
international tax matters. For example, in 1996 and 1997, Senior Counsel participated in a serics
of meetings between the Criminal Investigation Division of the IRS and their counterparts in
Canada with a view toward improving the coordination of assistance between the two countries.
Senior Counsel worked with the Criminal Division’s Office of Overseas Prosccutorial
Development Assistanice and Training to provide tax enforcement training to officials from
Argentina, Hungary, and Finland, Counsel also regularly participated in financial fraud {raining
courses at the Federal Law Enforcement Training Center aitended by enforcement officials from
throughout the world. Criminal Enforcement Section attormeys traveled overseas to participate in
training programs sponsored by the Central and Bastern European Training Center and in
technical assistance Wraining programs coordinated by the Treasury Department.

Much of Semior Counsel’s time during the period between 1993 and 2000 was spent
participating in treaty negotigtions with foreign nations with a view to increasing the exchange of
information in tax cases. Counsel brought the Tax Diviston’s perspective to successful tax treaty
negotiations with the Netherlands, Austria, Canada, France, Switzerland, Luxembourg, Ircland,
Israel, South Africa, and Thailand. Senior Counsel was also intimately involved in mutual legal
assistance treaty riegotiations with Luxembourg, Germany, Russia, Israel, and the Eastern
Caribbean States. Successful negotiation of information exchange agreements with foreign states
makes it easier to ferret out income hidden abroad and prosecute these who use offshore banks
ard business arrangements to evade United States tax obligations.

The Tax Division's Civil Trial Sections have assisted the IRS in investigating offshore
schemes by filing summons enforcement actions. For example, in i re John Doe (S D. Fla) the
Division recently secured approval to issue “John Doe”™ summonses (o American Express and
MasterCard International 10 obtain information regarding credit and debit cards issued by foreign
banks o U.S. taxpayers, The IRS believes that information from MasterCard and American
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Express will identify many taxpayers who may have failed to pay their full tax liabilities. Once
that information is compiled, the IRS will iniliate audits, potentially leading to thousands of
criminal investigations, some potential civil injunction suils against promoters of illegal tax
avoidance schemes, additional summons enforcement proceedings, and tax asscssments.

@

iv. Hiegal Tax Protest Movenment

Following several years of declining numbers, the number of IRS investigations of illegal
tax protesters’ bugan 1o increase in 1995, Under the guise of constitutional and other objections
to the tax laws, these individuals and groups wtilize a vancty of tactics o evade taxes and 1o
obstruct the Internal Revenue Service - e.g., vows of poverty; “ecommon law courts”™ to enler
default judgments and return indictments against IRS employees, government attarneys, and
judges; Forms 1099 sent (o the IRS falsely reporting the payment of income to persons involved
ins the tax collection process; warchouse banks to conceal income; sale and use of so-called
“untax” packages; bogus financial instruments to pay taxes and other debts; and, fictitious trusts
to evade the payment of taxes.

To mest the growing thigat posed by the iliegal tax protest movement, the Tax Division
in 1996 appointed two Special Counsel for Tax Protest Matters, one to hamdie criminal matters
and one to handle civil matters. The Special Counsel coordinate with the Internal Rovenue
Service and other law enforcement agencies concerned with the Hlegal tax protest movement.
Because many of the mdividuals associated with violent domestic militia also espouse illegal lax
protest rhetoric and some have a history of making violent threats against the IRS, the criminal
Special Counsel serves on the Department’s Domestic Terronisim Working Group. Both Special
Counsel serve as infornation clearing houses and lecturers for state and federal prosecutors and
investipators.

United States Attorneys offices frequently seck trial assistance in illegal tax protester
cases because of the experience and expertise of the Special Counsel and Tax Division attomeys.
Typical of the cases coordinated by the eriminal Special Counsel and handled by Tax Division
attorneys are Unired States v. Noske (D. Minn.} {defendants convicted on multiple tax and
money laundenng charges ansing out of the concealment of assels and income from the IRS
through the use of multi-layered trust schemes and alleged non~profit corporations); United
States v, Brodin (D, 1daho) {six self-described “constitutionalisis” convicted of numerous
charges, including conspiracy to defrand the IRS, filing false claims for refunds, mailing
threatening conmmunications, extoriion for filing faise liens agamst federal and state judges and
IRS employees, and altempting to collect money on false liens; seniences as high as 210 months
in prison were inposed).

1 Tho term “illegal” tax peotester is used to distinguish individuals who cormmit tax crimes and declare
thermgelves to be “tax protesiess” cutside the revence system from those individuals whe are merely exercising their
First Amendment rights 10 eppose tax policies while otherwise oboying the tax faws.
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Iilegal 1ax protest is the basis for a wide variety of frivolous civil actions against the
govermment and against individual IRS employees. These suits are vigorously defended through
the strong, coordinated effort of the civil trial sections in responding to the arguments raised and
in suceessfilly convincing the judiciary of the frivolous nature of the vast majority of the issues
presented. The civil trial sections were aided in this cffort by guidance on common tax protest
arguments developed by the eivil Special Couasel.

Successes achieved in this effort include United States v. Robert Raymond, et 4. {Tih
Cir.) {enjoining of sales of “De-Taxing America™ packages by a promoter who espoused the
doctrine thal ordinary oitizens were not liable for the payment of income taxes) and National
Commaodity & Barter Association (10th Cir.) (court dismissed refund suit in which the plaintift
sought 1o recover over 82 million in civil penalties for failing to file partnership returns and
premoting the sale ¢f a nanual that contained instructions for conducting frivolous tax protest
Iitigation).

B. Civil Litigation
i. Introduction

During the years 1993-2000, the civil trial and appellate sections of the Tax Diviston
worked to ensure fairness and untformity in the administration of the tax laws and to protect the
federal treasury, One of the most enduring marks the Tax Divigion made during the past eight
years was in establishing legal precedents that govern the conduct of millions of {axpayers. A
single case or series of cases that establishes the “rules of the road”™ may affect thousands of
identical or sirnilar matters pending administratively and millions of {uture tax returns. inthe
years 1993 through 2000, the civil trial sections of the Tax Diviston of the Tax Division obtained
more than 24,000 court decisions, and consistently won more than 90 percent of their cases. The
appellate seclions successfully litigated thousands of taxpayer and Government appeals in the
same time period, and consistently won move than 95 percent of the faxpayer appeals and 90
percent of the Government appeals,

ti. Generating Tax Collections and Protecting the Treasury

. Inthe last eight years, the civil trial and appeilate sections functioned as an extraordinary
profit center, retuming, 1n a recent three year period, over $37 doilars for each dotlar spent. The
raw numbers do not directly reflect, however, the impact of the litigation on numerous similarly
situated taxpayers. Examples of the cases which had wide impact beyond the immediate issuce in
the case include Bell Adantic Corp. and Subsidiaries v. United States (3rd Cir) (direct savings
to the Treasury of $77 million; overall estimated nationwide tax revenuc impact exceeded $30
billion} and Amerfcan Mutual Life Insarance Co. v. United States (8th Cir) {overall estimated
savings to the Treasury of $4 billion industry wide).

The civil trial sections also directly collected substantial amowmnts of revenug, eithor
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through hitigation or scitlement. Among cases litigated or scttled by our civil trial sectien that
resulted in substantial collections by the United States werc United Stave v. K. T, Derr,
Chairman of Chevron Corporation, and Chevron Corporation (N.D. Cal) (approximately $G50
nution payment collected) and Ja re Nelson Banker Hunr and In re William Herbert Hunt
{Bankr, N.I2. Tex.) (approximately $133 million collected). Although the amounts collected or
saved were subject to annual variations, the Tax Division consistently brought in many more
millions of doflars than it spent, solidly maintaining itg position as an efficient and effective
protector of the public fise. Moreover, because of the overwhelmingly successful litigation
record of the Tax Division, many millions more have been saved because of {axpayers’
reluctance to bring non-meritorious suits or to ignore court decisions clarifying the law.

ti, Corporate Tax Shelters

Abusive comorate tax shelters cost the government $10 billien annually according to
official Treasury Department estimates. As a result of focused audits by the IRS, the Tax
Division has recently defended a number of corporate tax shelter cases involving large
corporations. At first, much of this htigation originated in the Tax Court and was handled on
appeal by our appellate section. These cases— all favorably decided for the Government --
include ACM Partnership (3rd. Cir) (a tax shelter marketed by Merrill Lynch to Colgate-
Palmolive and ien other large corporations); 454 favesterings (D.C. Cir)) {(AlliedSignal),
Compag Comparer (5th Cir) (tax shelter dosigned to convey unusable foreign tax credits from
tax exempl organizations (such as pension funds) to other corporations); and Winn-Divie (11th
Cir.) (lax shelter involving corporate owned life insurance}.

More recently, a number of corporate tax shelier cases have originated 1 the federal
disirict courts and have been handled by our civil trial sections. Favorable decisions were
obtained for the Govermnment in IES Industries, Inc. (N.D, Jowa) (involving the same shelter that
was the subject of litigation in Compaqg Computer’s unsuccessful Tax Couri case) and CM
Holdings (1. Del) {corporate owned life insurance tax shelter stmilar to the Wins Dixie shelier,
involving $300 million in this case and potential overall industry impact of $4 billion). Boths
those cases are currently on appeal. We are also now litigating three cases involving a sheltcr
similar to that promoted by Merrill Lynch and used by Colgate-Palmolive: BOCA Investerings
Partnership (. D.C)) {Amencan Home Products) and Nieww Willemstad Partnership (D,
D.C.Y, and Oud Philipshurg Partnerskip (D. D.C) {both involving R.T. Domnelly, Inc.,
successor to Dun & Bradstreet, Inc.) and two shelier cages involving corporate owned life
insurance similar o that in CM Holdings, American Elgctric Power Company (S.D. Ohio) and
Daow Chemical Company (E.D. Mich.).



C. Criminal Enforcement
i. Introduction

During the past eight years, the ¢criminal tax enforcement component of the Tax Division
faced many difficult and new challenges. Large numbers of individuals and businesses failed to
file roquired tax returns and the yearly legal source income tax gap (the difference between taxes
owed and taxes paid) exceeded $100 billion. There was a resurgence in the number of iflegal tax
protest schemes, including a growing number of abusive trust schemes, to evade taxes and
obstruct the activities of the Internal Revenue Service. The push to convert the Intemal Revenue
Service to paperiess filing created new opportanitics (o commit fraud against the system.
Evasion of taxes on motor fuel exceeded §1 billion.a year. Rapid growth in the efectronic
transmission and storage of data made it easier to move funds offshore quickly and more
difficult to discover violations of the tax laws. The use of {ax haven countries and foreign trusts
to evade Untted States taxes increased.

Working closely with the Intcrnal Revenue Service, United States Atiomeys, and other
faw enforcement entitics, bath federal and state, the Tax Division®s Criminal Enforcement
Scetions devised effective and novel means 1o meet these probiems. The Diviston maintained a
conviction rate exceeding 95 percent,

it. Non-filers and Tax Gap Cases

Qur Criminal Enforcement Scctions made a significant contribution te the continued
good health of the tax system between 1993 and 2000, Nowhere was this more evident than in
the area of legal source income.  Although most Americans are Jaw-abiding citizens who self-
assess and pay their taxes on time, a significant number do not. In the early 1990'%, the “tax gap”
{the difference between the amonnt of taxes owed on legal source income and the amount
voluntarily paid} was somewhere between 3100 and $150 billion each year, approximately $10
billion of which was attributable to approximately 10 million individual and business non-filers.
At the same time, the Tax Division and the Internal Revenue Service were being called upon o
devote an increased share of their resources to investigations and prosecutions involving illegal
sources of income, such as narcotics trafficking, public corruption, and financial institution fraud.
This decline in emphasis on legal source income cases threatened 1o reduce the deterrent effect of
criminal tax sanctions on other taxpayers and create the impression among those earing
legitimate income that it was safe to cheat on taxes.

To address this probiom and improve voluntary compliance, the Tax Division responded
in two ways. First, as a result of a cooperative effort with the Intemnal Revenue Service, over 150
nan-filers were indicted between November 1, 1992, and May 1, 1993, Additionally, in 1995,
the Tax Division and the IRS launched an cffort o reinvigorate tax enfarconient of “tax gap”



cases. Working groups ? were established to address a number of problems responsibie for the
declining numbers of legal source income cases. New procedures were instituted, such as ihe
simultancous review of grand jury cases by IRS Chief Counsel and the Tax Division, to speed up
the processing of grand jury eases. Due in part to these efforts, prosecutions arising from grand
jury investigations in legal source mcome cases increased from 209 in FY 1995 10 S46 in FY
1998 and the number of defendants in legal source cases investigated administratively increased
by 52 percent in the same pertod.

Tuax Division atiorneys also played a significant role in meeting the “tax gap” problem
through Hitigation assistance rendergd to United States Attorneys’ offices. Among the legal
source meome cases successiully prosecuted by Criminal Enforcement Section attorneys were
United States v. Raney (W .D. Va.} {owner of airport who failed o pay $450,000 1n taxes
convicted of tax evasion for four years and sentesced to 18 months in prison, fined $100,000,
and ordered to pay back taxes); Unéted States v, Sparks (D. Nev.) (owners of plastering and
" drywall firm who failed to disclose $5 million in business receipts pled guiity to conspiracy t©
defraud IRSY; United States v, Bishop (S.D. Tex.} (attemey convicted of evading approximately
$350,000 in taxes sentenced 1o 18 months in prison and ordered 10 cooperate with the IRS in
paying back taxes); United States v. Perimutter (5.D. Fla} (multi-millionaire ownerof -
nationwide chain of arts and crafts stores sentenced to 3 years in prison for conspiring to defraiid™=
IRS by skimming business receipis; agrees to pay 36.4 million in back taxes to IRS).

iil. Electronic Filing Frawd und Cybercrime

The computer age brought aboul major changes in the way the Internal Revenue Service
operated, including the option to file tax retums electronically. No sooner had the IRS first
instituted its electronic filing (ELF) program, however, than it began to be victimized by
fraudalent filing schemes. Many of these schemes involved as many as several thousand faisc
individua! returns and millions of dollars in stolen funds.

In many of these cases, immediate responses were necessary to stop the drain on the
tressury caused by ongoing schemes. The Tax Division streamlined and expedited procedures
for referrals and authorizations for invesiigations, arrests, and prosecutions, and assigned an
attorney to be available at all times 1o assist the IRS and Assistunt United States Attorneys with
ELF matiers, Form pleadings were created and distributed to the field for use. In addition, the
Tax Division played a central role in the Task Force formed by the Treasury Department which
developed several modifications in the program that curtailed some of the abuses, Because of the
technical nature ol many of these cases, Cniminal Enforcement Scction attorneys had to assume
responstbility for conducting many of these prosecutions - e.g., United States v. Emmanucl
{E.D2. Tex.) {defendant convicted on charges of conspiring to file and filing false claims for tax

% The working groups consisted of representatives from the Tax Division, the Attomey General's Advisory
Commiitee of United States Altormeys, the Criminal Investigation Division of the Intenil Revenue Servive, the
Assistant Chief Counsel (Criminal Tax}, andd the Teeasury Depanment.
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refunds in a scheme invelving approximately 800 fulse returns claiming and approximately $1.8
million in refunds).

Advances during the 1990's in the cleotronte siorage, retrieval, and transmission of data
present new challenges 1o law enforcement. The Tax Division devotes one attorney to address
these issues and provide advice to prosecutors and agents. This attorney participated in the
drafting of the 1994 “Federal Guidelines for Searching and Seizing Computers”; co-chaired the
working group that prepared the “Online Investigative Principles for Federal Criminal
Tnvestigations™; and chaired the subcommitice of the Electronic Commerce Working Group that
prepared the Department’s OMB-mandated geidance to Federal agencies on the legal issucs
raised by the Government Paperwork Elimination Act.

iwv. Moior Fuel Excise Tax Evasion

The 1990s saw a large and growing problem in the area of motor fuel excise tax evasion.
Revenue losses from such schemes, which employed false IRS exempiion certificates, forged
invoices, and thinly-capitalized shell corporations, amounted to approximately $1 billion per
year. Perpetrators of these schemes enjoved a significant price advantage over companics
complying with the law and paying the cxcise tax. Evidence indicated that Russian organized
crime figures were working with La Cosa Nostra crime families to control the illegal, untaxed
sale of millions of gallons of gasoline 2 month.

Criminal Enforcement Section attomeys, working with the Internal Revenue Service, the
FRI, the Transportation Department, and local taxing authorities and law enforceroent agencies,
mnvestigated these schemes, devised prosecution strategies, and prosecuted large numbers of
these cases. In Dadted States v. MeNaughton, et al. (E.DD. Pa), four defendants were convicted
of assorted motor fue] excise tax viclations, including conspiracy, wire fraud, and RICQ
congpiracy charges for their participation in a fuel tax evasion scheme that cost the federal and
state governments more than $14 mullion in diesel fuel excise taxes. In 1998, Tax Division
prosecutors successfully completed prosecution of {he largest motor fuel case ever pursued. In
United States v. Enright, et al. (1. N.1), four defendants were convicted of conspining to
defraud the United States and the State of New Jerscy of motor fuel excise taxes totaling
approzimately $140 million. The defendanis were also convicted of other charges, including
conspiracy (0 commit tax evasion, wire fraud, and moncy laundering. The jead defendant was
sextenced to 17 yoars in prison and fined §1 million, Twenty-three other defendants pled guilty
t¢ various tax-related charges.

IV, State of Affairs FToday
The Tax Division continues to be an cssential part of the Country’s tax system. Division

attorneys conduct sophisticated civil tax litigation, crinsinal prosecutions and appeals. This
litigation is conducted with professionalism and to the highest ethical standards.

16



. V. Next Steps/Challenges for the Incoming Administration

Twe recent actions outside the Tax Division will have an impact on the Division in the
near future. .

First, the IRS Restructuring and Reform Act of 1998 (RRA 98) resulted in a significant
decrease in collection efforts by the IRS as it implemented the reorganization changes mandated
by the Act. Recently, the Commissioner of the IRS publicly announced that the IRS wouid be
refocusing its efforts on collections and traditional audits. These gleps likely will Iead to a large
increase in civil cases referred to the Tax Division, In addition, RRA 98 implemented new due
process protections that give taxpayers the right to administrative and judicial review of liens and
levies and require court approval for a fevy upon a personal residence. These new dug process
protections already have resulied in a small increase in cascload, which also is hikely o increase
dramatically as the IRS steps up its collection efforts. Additional resources, including additional
attorneys, may be needed to address this influx of cases.

Second, in April 1999, the Webster Commission Report provided a detailed and thorough
anglysis of the IRS’s criminal arm and determined that IRS Criminal Investigation Division had
drifted from its primary mw&wn of administering and enforcing the federal internal revenue laws,
The Webster Comnission stated that I IRS-CI failed to do it job effectively, no other agency
could fill the void. In response o the Webster report, Cl has undertaken a complets restructuring
of its organization. The refocusing of IRS-CI resources on legal scurce income cases will have an

. effcet upon the Tax Division’s allocation of its own assots and attorney time.

Finally, the sophistication of the methods used by some taxpayers for tax avoidance or
evasion is constantly increasing. To meet the challenges of the resulting complex litigation and
potential increased caseload, the Tax Division will continug 1o need to recruit and retain the besl

© and brightest attorneys. This will be particularly challenging because of the increasing
competition for quality lcgel talent and the tremendous compensation differential] between the
public and private sectors.



H. Representing the United States and Iis Interests in
Supreme Court Litigation and Providing Legal Advice
to the Executive Branch

I. Submission by the Office of the Solicitor General

Table of Contents

LOvaview of the Office el the Solicttor General L. Lo L o i e e 1
H. Guiding Policies for the Office of the Selietor General ... ... .o oo i ol ]
- 1. Review of Major Activities and Accomplishments . ... oo it it i
A. Review of Major Activities — Workload Figures . ..., .. ... ... . 0., 1

B. Review of Major Accomplishments ......... . ... IR TR 2
LG RIghES o o e e e 2

2. Environmental Protection .. .... ... verontir et inni s 3

JFIrst Amendment oo s 4

4. Government Regulation .. .. ... o i e &

5. The Political Process . oo i i it i e i et i,

6. Criminal Law . v 7

IV CONCIUSION L ..oty i st et e e et e e et 8



I Overview of the Office of the Solicitor General

The Solicitor General, with the assistance of 2 smali staff of attorneys, iz responsible for
representing the United States and its interests in litigation before the Supreme Court.
Additionally, the Solicitor General is responsible for determining whether the United States will
appeal from adverse decisions in the lower courts, whether to petition appeliate courts for
rehearing en banc, whether the United States should file as amicus curiae in any appellate court,
and whether the United States should intervene in any court in which the constitutionality of an
Act of Congress has been brought into question. See 28 CF.R. §0.20,

During the eight vears of the Clinton Administration, the intoresis of the United States
were represented by two Solicitors General and two Acting Solicitors General, Willlam C,
Bryson served as Acting Solicitor General from January 1993 to May 1993; Drew 8. Days, If],
served as Solicitor General from May 1993 through June 1996; Walter E. Dellinger served as
Acting Solicitor General from July 1996 through August 1997; and Scth P. Waxman has served
as Solicitor General from Navember 1997 to the present.

IL Giuiding Policies for the Office of the Soliciior Géncrai

The Solicitor General is charged with, among other things, representing the interests of
the United States in the Supreme Court. The inferests of the United States are multitudinous and
varied, and it 15 ultimately the responsibility of the Solicitor General 1o unitfy those interests so
that the United States may speak with one voice — a voice that speaks on behalf of the rule of
law. The Office of the Solicitor General is thus in a position that resembles and yet differs from
that of a traditional advocate with a traditional client. As former Solicitor General Simon
Bobeloff deseribed it

The Solicitor General 18 not a neutral, he is an advocate; but an advocate for a client
whose business is not merely to prevail in the instant case. My client’s chief business is

not {o achieve victory, but 1 esiablish justice.

The Office has discharged that duty while maintaining fidelity o the rule of law and agting with
the highest level of candar in its representiations to the Court,

il Review of Major Aclivities and Accomplishmenis

A, Review of Major Activities - Workload Figures

Litigation in the Supreme Court: From January 20, 1993, to the present, the Office of the
Solicitor General filed over 200 petitions for certioran, filed over 4000 responses to petitions in
which the govemment was named as respondent, and filed briefs on the merits (either as a party
or as amicus curiac) in over 550 cases, These figures do not include the numerous motions,
responscs to motions, and reply briefs that the Office filed relating to matters pending before the
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Courl. On average, ihe Office of the Soliciior Qeneml participated in 70% of the cases the Court
heard each Term. '

Requests for Authorization to Take Action in 3 Lower Court: From January 20, 199310

the present, the Office of the Solicitor General has made over 10,000 determinations whether to
appeal, to petition for rehearing en bane, (o infervene, or {o participate amicus curiae,

L Review of Major dccomplishments
1. Civil Rights

The Supreme Court adopted the position of the Solicitor General in several important
cases that ensured protections for employees under Title VII of the Civil Rights Act of 1864, In
Harris v. Forklift Systems,’ the Cowrt found, consistent with the position advocated by the
Solicitor General, that conduct giving rise to a2 hostile work environment action need not
seriously affect an employee’s psychological well-being or lead the emploves to suffer injury.
Rather, the standard under Title VI ts whether the environment is objectively hostile and
whether the victim perceived the environment as hostile, Scveral terms Iafer, in Oncale v,
Sundowner Offshore Services, Ing.? the Courl again agreed with the Solicitor General, holding
that sexual harassmenii by a person of the samie sex 15 actionable under Title ViL. Finally, in
Burlington Industries, Inc. v, Bilerth’® and Faragher v. City of Boca Raton,* the Court adopted the
position of the Solicitor General when it held that an employee may be liable for sexual
harassment by a superviser who creates a hostile working environment, even when no tangible
adverse employment action is taken against the employee.

The Supreme Court also adopied the position of the Solicitor General in a case involving
Title IX of the Education Amendments of 1971, In Davis v. Mon ) Board of
Education,® the Supreme Court held that an individoal victimized by student-on-student sexual
harassment could institute a private action against a schoo!l board. The Court further held that a
school board could be held lable when the harassment i3 80 sovere, pervastve, and objectively
offensive that if can be said to deprive the victim of access to educational opportunities, and
wher the school board had actual knowledge of the harassment and rescted with deliberate
imdifference. :

1510 U.S. 17 (1993},
2523 1.S. 75 (1998).
3524 U.S. 742 (1998).
1524 U.S. 775 (1998).
3526 11.8. 629 (1999),
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The Solicitor General won a tandmark victory against gender discrimination in United
States v, Virginia.® In that case, the Supreme Court invalidated the male-only admissions policy
of the Virginta Military Institute {VMI), and held that the exclusion of women feom the school
had not been remedied by the creation of & separate wormen-oaly institwte. Through its cffect on
VMI and other educational institutions, this ruling has epened doors to educational opportunities
previously unavailable to women. ‘

Several significant decisions involved women’s access to reproductive health services. In

Madsen v. Women's Health Center,” and again in Schenck v, Pro-Choice Netw, Western

w York,® the Court, agresing with the position of the Solicitor General as amicus curige in
toth cases, held that narrowly tailored injunctions crealing buffer zones around reproductive
health centers did not vielate the First Amendment. Such regulations, the Court reasoned, serve
the significant government interest of protecting women's freedom to seek pregnancy-related
services and burden no more speech than is necessary o further that interest., In Hill v, Colorado,
the Court again adopied the Solicitor General’s position as amicus curiae, upholding a Colorado
statute making it unlawful o knowingly approach within eight feet of 2 person entering a health
care facility to engage in “oral protest, education, or counseling” without that person’s consent.’
Following the reasoning of the Solicitor General’s brief, the Court ruled that the Colorado
statute, ke the injunctions upheld in Madsen and Schenck, was a permissibie regulation of the
time, place, and manner, rather than the content, of speech, and that the faw was narrowly
tailored to serve significant and legitimate governmental inferests. This important decision has
been instrumental m allowing States to protect freedom of access to health care facilities.
Finally, in Stenbers v, Carhart,' the Court struck down a Nebraska statute which made criminal
the performance of an abortion, both pre- and postviability, by 2 procedure which the statute
called “partial birth abortion.” Adopting the reasoning of the Solicitor General’s brief, the Court
held the statute invalid for two independent reasons: first, it failed to make an exception when the
procedure is necessary for the preservation of the life or heatth of the mother, and second, the
statute defined the prohibited procedure so broadly that it fncluded the mogt commonly used
method for perforniing previability second trimester abortions, and therefore placed an undue
burden upon a woman’s right to terminate her pregnancy before viability.

The Sclicitor General also successfully protected the rights of individuals with
disabilities. in a series of cases, the Supreme Court agreed with the Solicitor General’s

S1RU.S. 515 (1996).
7512 U.S. 753 (1994).
5319 U.S. 357 (1997).

© 9120 S. Ct. 2480 (2000).
19120 8. C1. 2597 (2000)



interpretation of the Americans with Disabilities Act of 1990 {(ADA). In Bragdon v. Abbott,"
the Court held that the ADA protects persons who test positive for the human immunodeficiency
virus {H1V) against disorimination in services ofiered by places of public accommodation.
Agresing with the Solicitor General’s position as amiteus curiae, the Court found that HIV
infection significantly restricts major life activities and thus qualifies as a disability under the
ADA. In Qlmstead v. Zimring,'? the Suprome Court was persuaded by the Solicitor General’s
argument that the ADA prohibits States from confining disabled individuals in an institution
when community-based treatment is recommended by the treating professionals and 1s not
financially burdensome. In another casc, Cleveland v, Policy Management Systems Corp.,” the
Court agreed with the Solicitor General’s position that claims for Social Security disability
benefits do not inherently conflict with claims for damages under the ADA, and that an employee
is entitled to an opportunity to explain how, in applying for Social Securily, she may claim she s
totally disabled, while in her ADA suit, she may claim she can perform the essential functions of
her job. Finally, in Pennsylvania Department of Corrections v. Yeskev,™ the Court sided with
the government in holding that Title II of the ADA protects inmates in state prisons.

2. Environmental Protection

The Solicitor General has on several occasions defended state and federal authoritv o
protect our nation’s air, water, and wildlife.  In Public Utlity District No, 1 of Jefferson v,
Washington Department of Eeology,' the Solicitor General, 2s amicus curiae, successfully
supported the State of Washington, arguing that it had authority under Section 363 of the Clean
Water Act to eslablish a minirmum stream flow requirement (needed to protect salmon habitat)
for certification of any activity that results in a discharge inlo intrastate waters. In Babbitt v.
Sweet Home Chapier of Conmmunities for a Great Oregon, ' the Solicitor General defended the
Department of the Interior’s interpretation of the Budangerced Species Act’s prohibition againgt
"harming” an endangered species. Agreeing with the position of the Selicitor General, the
Supreme Court sustained the Interior Depariment’s regulations, which prohibit the modificstion
of an endangered species’ habitat withouot a perput if that modification actually kills or injures
protected wildlife,

11524 U.S. 624 {1998).
1527 U.S, 581 (1999},
13526 U.S. 795 (1999).
14524 11,8, 206 {1998).
5511 U.S. 700 (1994).
16515 U.S, 687 (1995).
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Mast recently, the Court hieard arguments in Browner v, American Trucking
Association.” ih which the Solicior General defended the constitutionality of Section 102 of the
Clean Air Act {CAA), which sefs revised National Ambient Air Quality Standards for vzone and
particulate matter. This case, argued in November of 2000, will have impontant imphcations for
the authority of the Environmental Protection Agency to imploment the CAA.

In addition to these defenses of particular enviropmental regulations, the Solicitor
General scored an important victory regarding liability for environmental damages. In United
States v, Bestlonds,'® the Court ruled that a parent corporation may be held derivatively liabie
urler the Comprehensive Environmental Response, Compensation, and Liability Act for the
polluting sctivities of its subsidiary if the corporate veil 1s misused to accomplish fraud or other
wrongful purposes.

3. First Amendment

In numerous cases, on topics ranging from education to funding for the arts, the Solicitor
General successfully defended federal laws, regulations, and policies atmed at balancing freedom
of expression with government and community interests.

The Solicitor General has successfully defended several federal Jaws facing First
Amendment chatlenge. In Upited States v, X-Citement Video,"” the Court reversed an appeals
court decision striking down the Protection of Children Against Sexual Exploitation Act, which
makes it a crime to knowingly transport, receive, distribute, or reproduce child pomography. By
successfully defending this statute, the Solicitor General fortified the ability of the federal
government to address the exploitation of children,

The Solicitor General was again called upon to defend a federal law in National
Endowment for the Aris v. Finley,” in which several performance artists claimed that the grant
apphication review process of the National Endowment for the Arts (NEA) violated their
constitutional rights. Again the Solicitor General was successful—the Court held that a statute
requiring the NEA fo take into account “general standards of decency and respect” in ils
evaluation of grant applications did not interfere with the performance artists’ freedom of specch.

The Solicitor General has also prevailed in several significant frecdom of religion cases.

Nos. 99-1257, 99-1462 (argued Nov. 7, 2000).
#5724 1.S. 51 (1998).
513 U.S. 64 (1994)

0524 U.S. 569 (1998),



Perhaps most important was Agostini v. Felton.*' In that case, the Court reversed its position in
Aguilar v. Felton,” holding that government programs that used public schoo! teachers to
provide remedial education o disadvantaged children n parochial schools did not violate the
Establishment Clause. This decision freed the government more comprehensively (o assist noedy
parochial school students under Title | of the Elementary and Secondary Education Act.

4. Government Regulation

Several cases argued by the Solicitor General had a significant impact on the regulation
of the telecommuiications industry. In two landmark cases, Turner Brogdeasting System v,
Federal Communications Commission®™ and AT&T Corp. v. Iowa Utilitics Board ™ the Solicitor
Creneral scored major victories for the authority of the FCC to oversee and promote compelition
and assure quality of service within the broadeasting and tclecommunications industry.

In 1997, the Solicitor General prevailed in his defense of the "must-carry” provisions of
ihc C;ible Telewsmn C(}nsumer Pro{ectmn an(i Compemlon Act. In that case, Tumc.r

m{;umng the caryi agﬁ z}f i{}z:ai broadcast television stations on cable television systems directly
served substantial government interests by preserving free broadesst television, by promioting
widespread dissemination of information, and by promoting fair compelilion.

Another sei of Federal Communications Commission (FCC) regulations came before the
Court in AT&T Corn, v, Jowa Utilities Board and its companion ¢ases, in which several
incumbent telephone local exchange carriers challenged local competition rules issued by the
FCC pursuant to the Telecommonications Act of 1996, The Court, agreeing with fhe arguments
of the Solicitor Generzl, held that the FCU has the authority to promulgate such Jocal
competition provisions, and that the FCC’s policies under the Telecommunications Act wore
rational and reasenable,

Regulation of the airwaves was once again at stake in Arkansas Educational Televigion v.
Forbes,® in which the Court held, consistent with the position of the Solicitor General, that a
state-pwned television broadcaster may exclude marginal candidates from a televised election
debate,

2152] 11.S. 203 (1997).

2473 U.S. 402 (1995).

£520 1.8, 180 (1997), 512 U.S. 622 (1994),
525 1.8, 366 (1999),

523 U.S. 666 (1998).



5. The Political Process

The Soliciior General has also successiutly advocated positions prolecting the political
rights of America’s cilizens. In United States Term Limils v. Thomton® the Suprame Court
struck down as unconstitutional an amendment to the Arkansas Constitution preciuding persons
who had served a certain number of terms in the United States Congress from having their names
placed on the ballet for election to Congress. The Court agreed with the Solicitor General, who
argued as amicus cyriae that such a provision unpermissibly imposes qualifications for federal
offices in addition o those set forth in the Constitution. A similar barrier 1o political
participation was removed in Morse v, Republican Partv of Virginia,” where the Court held
unconstitutional a political party’s regulations charging a fee to candidates o the party’s
nominating convention.

It Nixon v, Shrink Missouri Government PAC® the Supreme Court also agreed with the
position of the Solicitor General as amicus curiae ¢ that a Missouri statute linuting campaign
coniributions did not viclate the First Amendment. The decision affirmed the authority of the

b

Court’s decision in Buckley v. Valen®™ for the purposes of assessing the constitutionality of state

campaign finance laws,
6. Criminal Law

The Soheitor General prevailed in several important cases invelving the authority of
federal and state law enforcement officials to convict and sentence crimingl offenders. In
Wisconsin v. Mitchell,™ the Solicitor General, as amicus curiae supporting the State of
Wisconsin, successfully argued that the First Amendment does not prohibit enhancement of a
griminal sentence when the defendant sclects bis victim based on the victiny’s race, religion,
colar, or other protected status. That holding strengthens both federal eriminal laws punishing
mtentional discrinination and federal sentencing guidehines that impose tougher penalties when
the viclim’s racial or ethnic characteristios made him particularly vulnerable,

The Supreme Court also sided with the Solicitor General in two cases defining the scope

%4514 U.8. 779 (1995).
517118, 186 (1996).
#120 8. C 897 {2000),
Y424 1S, 1{1976).

®308 UK. 476 (1993).



of the Double Jeopardy Clause of the Fifth Amendment. In United States v, Ursery,* the
Supreme Court confirmed the ability of the govermment to seize assets used to facilitate illegal
drug transactions, agreeing with the Solicitor Genersl's position that civil forfeitures afier a prior
criminal case do not constitute punishment for purposes of the Double Jeopardy Clause. The
following term, in Hudson v. United States” the Court again adopted the position of the
Solicitor General with respect to the Fifth Amendment, ruling that monetary penalties impese(i
by federal regulators 1n addition to criminal penalties do not amount to double jeopardy. These
decisions have been instrumental in supporting the federal govcmment s efforts to fight drug
trafficking and corruption.

The Solicitor General also won a major victory against securitics fraud in United States v.
O’Hagan.® In Q’Hagan, the Court agreed with the Solicitor General’s srgument that Section
10(b} of the Securities Exchange Act of 1934 prohibits securities frading based on
misappropniated information. The Court held that a person who uses misappropriasted
confidential mi‘arma{zon to make a profit in securitios trading may be held hable under the
securitics laws.

Finally, in Dickerson v. United States® (he Supreme Court was asked to rule on the
constitutionality of a statute enacted in 1968 purporting to overrule Miranda v. Arizona > which
held that a statement made by an accused during custodial interrogation could not be admitted
into evidence on the government’s direct case if the suspect had not reccived certain warnings
before being interrogated. The Department of Justice as a whole spent a great deal of time
carefully weighing the competing considerations and determining its appropriate course.
Ultimately, the Solicitor General, representing the Department, argued that the Miranda rule was
constitutionally based and therefore could not be overruled by Congress, and that under settled
principles of stare decisis it should not be overruled by the Court. That position ;;rwaiieé ma7-
2 decision authared by the Chief Justice.

IV, Cosclusion

The past eight years have seen significant developments in a number of areas of
constitulional law. The Solicitor General has been at the forefront of these advances, sometimes
breaking new ground (as in the telecommunications cascs) and sometimes advancing traditional

1518 U.5. 267 (1996).
%522 1.8, 93 (1997),
¥521 U.S. 542 (1997,
U120 8. CL 2326 £2000).

384 1.S. 436 (1966).
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federal interests {as in the criminal law and environmental protection cases). At all tunes, the
Sohicitor General and his staff have strived to protect the mferests of the United States while
remaining faithful (o the rule of Iaw, in accordance with the highest standards and best traditions

of our fegal system.



