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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
Plaintiff, 

v. 

Case No. 97-CV-1206 

ALBANK, FSB, and 
ALBANK FINANCIAL CORPORATION, 

Defendants. 

CONSENT DECREE 

L INTRODUCTION AND SIJMMARY 

The United States has entered into this Consent Decree with defenaants ALBANK, FSB and its 
parent corpomtion ALBANK Financial Corporation (coHectively, "Albank" or "the lender"), 
simultaneously with the United States! filing of its Complaint alleging that Albank has violated the 
Fair Housing Act (42 U.s.C. §§ 3601·3619) and the Equal Credit Opportunity Act (15 U.s.C.§§ 
1691-16911) ("ECOA") . 

Albank is a federally chartered savings hank with $3.5 billion in assets headqu.rtered in Alb.ny. 
New York. Albank makes slightly more thun halfof its horne mortgage loans through 
"correspondents'" - mortgage bankers or brokers.ill It has made mortgage loans in Connecticut 
and in Westchester County, New York. since the late !980'5, entirely through correspondents, 

The United States' Complaint alleges that Albank gave its correspondents oral and written 
instructions that Albank would not fund loans from Westchester County below Interstate 287 and 
certain cities and other areas in the State ofConnecticut. each of which areas contains 
communities that are identifiable as African American or Hispanicill 

In Connecticut, Aibank explidtly stated that it would not fund loans secured by residential 
properties iocated within the five cities of Hartford, New Haven, Bridgeport, New Britain, and 
Waterbury. In three of tnese cities, African Americans and Hispanics approach or exceed a 
m.ajority of the population (Hartford. New Haven. and Bridgeport); in tWQ of these cities. African 
Americans and Hispanics constitute approximately 25 percent of the population (New Britain and 
Waterbury). Albank also would not fund loans secured by residential properties located in the 
conidar along Interstate 95 and Long Island Sound. This area includes the cities of Stamford and 
Norwalk. Connecticut. where African Americans and Hispanics constitute approximately 25 
percent of the population. In Westchester County, Kew York, Albank excluded the part afthe 
county south ofinterstate 287, where morc than 75 percent ofthe county's African American 
residents live and where more than 66 percent of the county's Hispanic residents live. When 
Albank made exceptions to these policies in Westchester County or Connecticut, it did 50 
pn.-dominateiy for white borrowers. 

The Uni1ed States contends that the defendants' refusal tu fund loans secured by residential 
properties in the identifiably African American and Hispanic geographic areas has no sound 
bus!uessjustific3tion j and, in fact. departs from what th!! United States contends are accepted 
mortgage banking and loan purchase practices regarding the location and type of residential 
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properties that may secure residential mortgage loans. For example, the restrictions established 
non-contiguous enclaves within the geographic area where the bank otherwise funded loans, and 
persons residing within such enclaves were not eligible to obtain Albank residential mortgage 
loans, without regard to their qualifications for credit or the values of their homes. The United 
States contends that the redlining policies, and the exceptions to those policies, were implemented 
with the purpose of discriminating on the basis of race and national origin in the extension of 
residential mortgage financing. 

Albank denies that any net or omission on its part as alleged in the government's complaint or this 
Consent Decree as violative of federal law was motivated or influenced in any manner by 
discriminatory intent or considerations of race or national origin of any kind, including, but not 
limited to, racial or ethnic bias, Albank has agreed to the undertakings set forth in this Consent 
Decree to settle the government's claims against it and because it believes the affinllulive 
mortgage actIvities and practices described will assist in better serving all members of the 
communities where it funds mortgages through its correspondents and because it believes that 
such actions and practices are consistent with Albank's practices in the areas in which it has a 
physical presence and is actually located. 

There has been no factual finding or adjudication with respect to any matter aUeged in the 
Complaint. The parties enter into this Consent Decree to resolve voluntarily the claims raised in 
this suit in order to avojd litigation, and agree that the tenus ofthls Decree provide a reasonable 
means of addressing the concerns of the United States and Albunk, The entry of this Consent 
Decree is not and is nol to be considered an admission or finding ofany violation of law by 
Albank. 

Through this Consent Decree. Albank states its commitment to make its business decisions 
without regard to race, color. or national origin and to serve all communities in the areas in which 

• 

it does business, regardless of the race, color. or national origin of those residential areas' 

residents. To provide increased access to credit opportunities for individuals in the previously 
excluded areas, Albank has devised a remedial special mortgage lending program which includes 
homebuyer counseling and marketing tailored to the communities that previously were excluded. 
Albank also win implement 3 program to underwrite approximately $55 miHion in residential 
mortgage financing in the previously excluded communities and to offer such financing at interest 
rates below the market. Alhank has also initiated a hank-wide Fair Lending Action Phtn lhat is 
incorporated in lhis Decree, The United States agrees that Albank's subsidy for the special lending 
program, which approximates $8,2 million, together with Albank's plan for providing its mortgage 
J<)an products to the previously excluded communities. constitutes an appropriate remedy for the 
violation alleged in the complaint. 

Now, therefore, on the basis of the foregoing representations of the United'States and Albank) it is 
hereby 

ORDERED, ADJUDGED, AND DECREED, as follows: 

II. 	 GENERAL INJUNCTIVE RELIEF 

1. 	 Albank and all officials, employees, agents and successors thereof. including such newly 
fonned affiliated entities as ALBANK Commercial, are pcnnanently enjoined from 
engaging in any act or practice that discriminates on the basis of race, color, or nntional 
origin in any aspect ofresidential real estate-related transactions, in violation of the Fair 
Housing Act, 42 V.S.C. §§ 3601-3619, and in any aspect of credit transactions, in violation 
ofthe Equal Credit Opportunity Act, 15 U.S,c' §§ 1691-1691 f, This injunction inCludes, 

• 
but is not limited to. any use of race, color, or national origin in defining a market area and 
detennining geographic areas from which Albank will accept loan applications. 

, 2. Albank shall permanently remove all geographic limitations on the scope of its mortgage 
lending activities in Connecticut and in Westchester County. In expanding its lending 
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bus.iness into new territories, Albank shall select and define its markets in a manner that 
doe:;; not discriminate on the basis of race, color, or national origin. 

III. SPECIAL MORTGAGE LENDING PROG~b,.M FOR PREVIOCSLY EXCLUDED AREAS 

1, 	 To provide increased access to credit opportunilie-s for individuals ~n the previously 
excluded areas, Albank will implement a special mortgage lending program which includes 
outreach to the excluded minority areas, homebuyer education and counseling services. and 
a commitment of$55 million of below· market loans in these areas.ill 

2. To implement the special mortgage lending program, Albank will institute a targeted 
marketing program in designated census tracts of the cities of Hartford, New Britain, 
Stamford, Norwalk, New Haven, Bridgeport, and \Vaterbury in Connecticut and in southern 
Westchester County, New York. 

3, 	The targeted marketing program in the designated Census tracts will include the following: 

fl, 	 Albank will advertise the availability of its residential mortgage loa.n products, 
through mortgage bankers and brokers and directly, in media directed to members of 
minority communities in the designated census tracts, Advertisement in these media 
will note the availability of the discounted mortga.ge loan product and the method of 
accessing the product, Le.• through mortgage broker and mortgage banker 
correspondents. Albank wiIi create a brochure describing the special mortgage 
lending program to be distributed primarily through mortgage brokers, mortgage 
bankers, rea) estate agents, community groups, and churches; and Alhank will utilize 
direct mail to target borrowers ill the designated census tracts. 

11, 	 Albank will c-ontact community housing, neighborhood preservation and community 
development organizations to build awareness of, and support for. the special lending 
program. Albank will work through the applicable real estate brokers and agents tn 
disseminate information about the special mortgage lending program. This will 
include direct mail to reaJ estate brokers and agents serving the targeted communities:, 
offers by Albank mortgage personnel to speak at organization events and print ads in 
the organization newsletter. An Albank mortgage loan officer also will personally 
visit each correspondent mortgage hroker and mortgage banker serving the designated 
census tracts to explain and promote the discount mortgage loan program. 

4, 	Albank will implement a homebuyer education and counseling program designed to assist 
residents of the listed Census tracts in obtaining mortgage loans. As described below, 
Albank has agreed to contribute $350,000 for homch-uyer counseling to assist prospective 
loan applicants in the targeted Censlls tracts in Connecticut and Westchester County. and to 
expend intemal1y; principally in the form of services, at least an additional $350,000 in 
implementing the lender's own homebuyer education programs in these designated areas,' 

5, 	 Albank's own homebuyer education program shall consist of sponsoring, on its own, or with 
its Gorrespondents or community organizations, as it deems appropriate, >fHomebuyers 
Seminars", on a semi-annual basis during the five-year period covered by the Consent 
Decree, in each of the following areas; Bridgeport. Hartford, New Britain, New Haven, 
Waterbury, Stamford and Norwalk, in Connecticut; and Yonkers, Mt. Vernon and New 
R{}(:heJle, in Westchester County. Ne\v York. These seminars wiH include presentations by 
attorneys. rea! estate agents, Consumer debt counselors and property inspectors, and include 
such topics: as buying versus renting, how to detennine how much home a buyer can afford, 
qualifying for a home mortgage loan, the credit approval process, and working with a real 
estnte agent or a "buyer's broker". 

• 
6. Albank will also provide longer tenn. more in~depth educational services to potential 

homebuyers in designated census tracts through organizations providing hQmebuyer 
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education and assistance, debt counseling and/or sim.ilar services in a comprehensive. 
individualized. and situation specific manner. Within 90 days of the entry of this Consent 
Decree, AJbank wiH submit t() the United States for approval, a list of organizations 
proposed to provide the education and counseling services and a description of the programs 
to be provided. 

7. 	OVer the next five years Albank shaH make at least $55 million in loans in designated 
Census tracts (see Attachments A~C) within the previously excluded areas in Connecticut 
and Westchester County. These loans shall have an interest rote 1.5 percentage points below 
the interest rate the lender would otherwise charge. Such loans shall be available to any 
qualified borrower seeking to obtain a mortgage loan (including purchase money or 
refinancing loans) up to $214,600 in value, to be secured by a home located in a designated 
Census tract. Loans made by any subsidiaI)f of Albank in accordance with the parameters of 
the special mortgage lending program wil! also count toward the $55 million goaL All loans 
will be underwritten consistent with the safety and soundness of the lender. 

8, 	Albank shall make at least million in below-market loans as described above on 
properties loca1ed in" .. Census tracts south ofIntcrstate 287 in Westchester 
County, New York (see These loans shall be made within 26 months of the 
date this Decree is use its best efforts to make at least $10 miltion of 
st:ch loans within the first 14 months and S 1 0 million within the ncxt 12 months,ffi 

9. Albank shall make at least $35 million in bdow-markelloans as described above, on 
properties lo<:aled in Census tracts within the cities ofHal1ford, New Haven, New Britain, 
Waterbury. Bridgeport, Stamford, and Norwalk. and which are located in 25% or greater 
non-white Census tracts. (See Attachments B-C). These loans shall be made within five 
years of the date this Decree is entered. AI6ank shaH use its best efforts to make at least 57 
million of such loans in each of the five years. Further, at least 40% of the $35 million in 
foans shall be made in listed Census tracts within the cities of Hartford, BridgepDrt,. and 
New Haven (Attachment C.) 

10, 	The total value ofAlbank's he low-market loan program under this Decree represents (over 
the average life of these loans) a cost to Albank of$3,J mUlion for Westchester County and 
$4,9 million for COJUlecticut. If, at the end of the relevant time period (26 months for 
Westchester County, five years for Connecticut), Albank has not made the requisite amount 
ofbdow~market loans ($20 million in Westchester County. $35 million in ConJlecticut) in 
the designa1ed census tracts, it shall make a contribution, in an tlmount equal to the 
rem'llning balance of the total value of the program as calculated abovc, to community 
organizations dedicated to the improvement of housing or home ownership in the relevant 
area.llilfa contribution is required by this paragraph, Albank shall make a proposal, within 
60 days after the expiration ofthe relevant time period as described above, to the United 
States for approval. This proposal shan identify the dollar arl'1ount of the contribution, the 
organizations selected~ the projected use of the funds. and the fund disbursement schedule, 

II. 	Albz;flk will retain discretion to implement additional actl0ns that it believes appropriate to 
achieve the remedial goal. without prior approval of the United States or this Court except 
as olherwise provided in this Order. 

IV. 	 ALBANK'S FAIR LENDING ACTION PLAN 

1. 	 Albank is committed to fair lending throughout its institution as demonstrated by its Fair 
Lending Action Plan, jl'1 conjunction with the fair lending and community reinvestment 
programs already undertaken by Albank as described in Attachment D. Alhank will 
implement the Fair Lending Action Plan that its Board ofDirectors approved and proposed 
to the Office ofThrifl Supervision in early 1997. The Fair Lending Action Plan includes the 
following components: 
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2. Albank will appoint one or more fair lending officers and create a fair lending committee 

and appropriate subcommittees to oversee all efforts regarding the implementation of the 
Fair Lending Action Plan, development of a fair lending policy statement, training, 
demographic research, and affirmative marketing. 

3. 	 The fair lending committee will review alllending-rclated policies and procedures to ensure 
that the bank's policies do not have the purpose or effect of discriminating against particular 
racial or ethnic groups and also that all standards and practices are supported by legitimate 
business needs. Within 45 days of the entry of this Decree, Albank will adopt a fair lending 
policy statement and submit it for approval by counsel for the United States. The statement 
shall be distributed to all employees whose responsibilities include contacts with customers 
or correspondents, within 30 days of the United States' approval of the statement. 

4. Albank will conduct demographic research to identify the credit needs of all the 
communities in the previously excluded areas and determine the mortgage loan product or 
programs that will best meet the needs of each area. Albank will also develop marketing 
strategies designed to ensure its products are a:vailable to all segments of the markets it 
serves and monitor the effectiveness of these strategies. These strategies will include the 
following: advertising in media directed to members of racial and ethnic minority 
communities; including equal housing opportunity logotypes, statements, or slogans in its 
advertisements that are consistent with the standards specified in 12 C.F.R. 338.1-338.4; 
ensuring that the use of human models in advertisements will reasonably represent all races 
residing in areas where Albank's loans are marketed; identifying mortgage bankers and 
brokers that serve racial and ethnic minority communities; and contacting real estate brokers 
and agents, community groups, neighborhood preservation groups, and community 
development organizations that serve racial and ethnic minority communities. 

• 5. Albank's training subcommittee and the corporate training and development department 
have begun implementing a fair lending training program. Within 90 days from the entry of 
this Decree, Albank will fully implement this program by training all personnel whose 
assigned duties include contacting customers or correspondents, as well as all personnel 
responsible for making underwriting decisions and determining the regions where Albank 
will market its products. The program will include training of new employees and officers 
to develop their understanding of fair lending laws and regulations before providing services 
on Albank's behalf. This training will include specific components designed according to a 
staff member's level of need and involvement in the lending process. However. each 
individual who participates in the training will receive, at a minimum, the following: 
Albank's fair lending policy statement; a copy of this Consent Decree; instruction regarding 
the obligations of Albank and its employees pursuant to this Decree; and instruction 
regarding all applicable federal laws, including the Home Mortgage Disclosure Act, the Fair 
Housing Act, the Equal Credit Opportunity Act and the Community Reinvestment Act. In 
addition, Albank's training program will establish a standard and consistent manner in 
which to treat all customers; educate employees to respond to the needs of customers in 
racially and ethnically diverse markets; and counsel employees as to the potential individual 
and bank penalties for discriminatory behavior or violations of this Decree, including 
Albank's disciplinary policy for violations of fair lending laws and regulations. 

6. 	 Within 60 days of the entry of this order, Albank shall implement procedures to monitor and 
assess the progress of the Fair Lending Action Plan, including requiring regular written 
reports to the fair lending committee. 

• 
v. NOTIFICATION AND EDUCATION OF CORRESPONDENTS 

1. 	 Within 30 days of the entry of this Decree, Albank shall inform the mortgage brokers and 
mortgage bankers with whom it does business of Albank's commitment to fair lending. All 
of Albank's contracts with its correspondents will be amended to reference the parties' 
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respective obligations under fair lending laws as well as to reiterate Albank's commitment to 
fair lending practices and its expectation of a similar commitment from the correspondents. 
To further ensure that Albank's correspondents are aware of Albank policies, Albank's fair e 	 lending policy statement shall be provided to them in writing prior to entering a business 
relationship. Existing correspondents shall also be provided with a copy of this policy 
statement. Albank will make available to its correspondents Home Mortgage Disclosure Act 
data regarding their own lending activity in order to assist such entities with their own 
self~assessment. 

2. 	 Albank will make fair lending training and infonnational materials, obtained from 
organizations such as the Mortgage Bankers Association, available to its correspondents and 
encourage them to utilize these materials. These will consist of items such as manuals, 
vide:os, regulatory infonnation and similar materials. 

3. All existing correspondents in Connecticut and Westchester County, New York, have been 
infonned that no geographic restrictions are in effect. Albank mortgage origination staff will 
utilize their best efforts to meet on a quarterly basis with mortgage brokers and mortgage 
bankers providing loans in the designated census tracts. Albank staff will utilize these 
meetings to reiterate Albank's commitment to fair lending, to provide appropriate training 
and infonnation on the special lending program and to assess existing efforts to implement 
the program and meet the program goals. 

VL RECORDKEEPING AND REPORTING 

1. 	 During the tenn of this Consent Decree and for two years thereafter, Albank shall retain all 
records relating to its obligations or compliance with this Decree, including its lending in 
the affected areas, notice to employees and correspondents, marketing and advertising, and 
training. This includes itemized accounts of all expenditures made pursuant to this Decree, 
including, but not limited to, the $700,000 required to be expended for the homeowncrship e i counseling programs. The United States shall have the right to review and copy such 

I records upon request. 

2. 	 Albank shall provide the United States annually for the duration of the Consent Decree, on 
magnetic tape in standard EBCDIC format, the Home Mortgage Disclosure Act data 
provided by it to the OTS within 30 days of providing such data to the OTS. The data 
provided to the United States shall be augmented to add the following infonnation to the 
database: a) whether a loan was made directly by Albank or through a correspondent; b) if 
through a correspondent, which correspondent; c) the interest rate for each loan; and d) 
whl;!ther a loan was made pursuant to the special lending program loan described above. 

3. 	 Albank shall submit annual reports to the United States, during the life of the Decree, with 
an information copy to OTS, detailing its progress in complying with the Decree's terms. 
The annual reports shall cover the 12 month periods starting from the entry of the Decree, 
and shall be submitted within 30 days of the close of the applicable reporting period. The 
reports shall take the form of a paragraph.by~paragraph summation of Albank's efforts in 
complying with each requirement of the Decree and an assessment of the extent to which 
the requirement was met. 

4. All notices, correspondence, reports or documents required to be provided under this 
Consent Decree will be mailed to the following addresses: 

Chief, Housing and Civil Enforcement Section 

• 	
U.S. Department of Justice 
P.O. Box 65998 

Washington, DC 20530-5998 

(202) 514-4713 
FAX: (202) 514-1 116 
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• 
Freling H. Smith 
Senior Vice President and General Counsel 
ALBANK,FSB 
10 North Pearl Street 
Albany, NY 12207 
(518) 445-2077 

FAX: (518) 445·2140 


VII. ADMINISTRATION OF CONSENT DECREE 

L The Court shall retain jurisdiction for the purpose ofenforcing the terms of the Decree for a 
period of six years from tbe date this Consent Decree is entered by, the Court. or until the 
final disbursement of funds pursuant to paragraph III, t 0, whichever is later, The Consent 
Decree shall be binding on Albank and any of their employees, agents, representatives, 
officers, heirs. assigns, subsidiaries, or successors in interest. All provisions of this Decree 
except Section III shall apply to every geographic region where Albank does business, 
directly Of through correspondents, 

2, 	 The parties to this Consent Decree shall endeavor in good faith to resolve informally any 
differences regarding interpretation of and compliance with this Consent Decree prior to 
bringing such matters to the Court for resolution. This Consent Decree may be modified by 
wriHen agreement" of Albank and the United States Department ofJustice. Any such 
modification must promptly be submitted to the Court for approval, and shall be deemed 
erfective immediately upon execution by the parties until such time, jf any, that the Court 
indicates a lack of such approval. 

• 3. At any time prior to sixty (GO) days after counsel for the United States receives Alhank's 
final report submitted pursuant to Section VI, the United States may file a motion wilh the 
Court for an extension of this Decree. ifno such motion is filed or if the Unlted States files 
such motion but fails to demonstrate why the Decree should be extended, the Decree shall 
tcm)inate and the case shaH be dismissed with prejudice. 

4. 	 Each party to this litigation will bear its own costs. 

It is so ORDERED Ihis dayof___~, 1997. 

United States Djstrict Judge 

JANET RENO 
ATTORNEY GENERAL 

ISABELLE KATZ PINZLER 
ACTING ASSIST ANT ATTORNEY GENERAL 

JOAN A, MAGAGNA 
Acting Chief, Housing and Civil Enforcement Section 

ALEXANDER C. ROSS 
VALERIE R, O'BRIAN 

STEVEN J. MULROY 


• 
ANTHONY 1'1, GRUMBACH 
Attorneys. Housing and Civil Enforcement Section 
Civil Rights Division 
u.s. Department ofJustice 
P,O. Box 65998 
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Washington, D.C. 20035-5998 

(202) 514-9821 


FRELING H. SMITH 
Senior Vice President and General Counsel 
ALBANK, FSB 
10 North Pearl Street 
Albany, NY 12207 

(518) 445-2077 

Bar #501 056 
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ATTACHMENT A 


Targeted Census Tracts in Westchester County, New York 
South ofI-287 

1.0 I 1.03 1.04 2.01 	 3 4.01 4.02 5 7.02 10 11.0 I 12 13.03 18 

26 	 27 28 29 30 31 32 33 34 35 40 41 63 G4 65 92 


93 109.02 109.03 110 


_.... ,..... ,-,. -'- *-"-,----,, 

ATTACHMENTB 

Targeted Census Tracts in COJU1ecticut 


City of New Britain 


4159 4161 4162 4165 4166 4167 4171 


City ofNOIwalk 


432 434 437 438 440 441 442 444 445 


City of Stamford 


201 213 214 215 216 217 218 220 221 222 223 


City of Waterbury 


3501 3502 3503 3504 3505 3506 3507 3508 3511 3512 3514 3517 

3522 3524 


-=. 


ATTACHMENT C 


Targeted Census Tracts in Connecticut 

City of Bridgeport 

702 703 704 705 706 707 708 709 710 711 712 713 714 715 

716 717 718 719 720 724 727 728 729 732 733 734 735 736 


737 738 739 740 741 742 743 744 
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City of Hartford 

-I 


-


-
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5001 5002 5003 5004 5005 5006 5007 5008 5009 5010 SOIl 5012 
5013 5014 5015 5016 5017 5018 5019 5020 5021 5022 5024 5025 
5027 5028 5029 5030 5031 5032 5033 5034 5035 5036 5037 5038 

5039 5040 5041 5042 5043 5044 5045 5046 5047 5049 

City of New Haven 

1401 1402 1403 1404 1405 1406 1407 1408 1409 1412 1413 1414 

1415 1416 1417 141B 1421 1423 1424 1425 


~ - --=,.~ """'""= -------"''' MM. 

ATTACHMENT D 

Alballk has voluntarily been involved in a variety of efforts geared to fair lending performance. most of 
which predate the United States' investigation, which began in May of 1997. 

Over the past few years Albank has continuously both developed and participated in programs designed 
to meet the credit needs ofall segments of the cominunity. including minority neigbborhoods and areas) 
which are located in and are a part of Albank's Community Reinvestment Act ("eRA") Assessment 
Area. Albank received Homstanding" ratings in each of its last three biannual eRA examinations. 

Since 1994 Albank has offered a proprietary affordable housing program. Albank Community Home 
Investment Program (CHIP), This program is designed for first time homcbuyers whose household 
income is 80% or less of the median income lor the county where the mortgaged property is loented, 

Since 1987. Albank has been an active participant in the Affordable Housing Partnership and its funding 
arm, the Capital Affordable Housing Corporation, both of which serve the Capital Region of New York 
State, The Partnership offers mortgage loans 10 low-and moderate-income homebuyers and to affordable 
housing projects that cannot quulify tor conventional financing. Albank provides both below market rate 
loan funds and St;rves as the servicing agent for the loans. Albank personnel have also served on the 
boards of directors, and as officers, of these groups. 

Since March of 1994 Albank has been a participant in the Utica Housing Partnership, a pUblic/private 
partnership to provide affordable permanent financing for dweHings in the city ofUtica which the city 
constructs or rehabilitates in certain targeted areas. Albank provides contributions to the group's 
operating expenses as well as making toan funds available. Available loans require low down payments 
and no private mortgage insurance. Albank has participated in mortgage loan programs through a variety 
of community agencies and governmental entities including: Inter-Faith Homes Inc.; Better Albany 
Ljving~ Capital HHllmprovcment Corporation; Rockland County Rehabilitation and Grant Program; 
Beacon Community Development Agency; Kingston Council; Newburgh Community Development 
Depanment; and the City of Oneida's Block Grant Program, 

Albank has participated in a variety ofother programs including: the City of Albany's Capital City 
Housing Development F\u.ld. Tnc., which has consistently had Albank personnel on its board of directors 
and which has received assistance for its affordable housing development activities~ as well as funds for 
permanent financing for scattered site housing; the Capitol District Community Loan Fund, to which 
Albank has been both an equity contributor and a lender; the Albany Community Land Trust. a group for 
which Albank served as a conduit for two Federal Home Loan Bank grants; the Albany Development 
Corporation, for whicll Albank similarly served as a conduit for Federal Home Loan Bank funds; the 
New York Busini'ss Development Corp.j which received funds for a line of credit to be used for loans to 
smaH businesses; the Orange County Minority and Women Business Revolving Loan Fund, to which 
Alban!< and other Orange County lenders each committed $30,000; the Mid·Hudson Small Business 
Loan Fund, to which Albank committed funds to guarantee a portion of each loan made by the fund; the 
Madison County First Time Horne Ownership Assistance Program; the Saratoga County Economic 
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Development Fund; the Community Commercial Assistance MicroLoans Fund in Johnstown, New 
York; the Rensselaer County Business Assistance Fund; and the Herkimer County Chamber of 
Commerce Loan Fund. 

Alhank granted the first mortgages for rehabilitation ofolder properties in Arbor Hill, an 
African~American community in Albany, NY Albank also financed the first low/moderate income 
housing project in Albany, with low down payment mengnges through the FHA Sections 221 (d) and 
235 programs. 

In 1995, Highwkk Financial Corporation was retained to assist in the expansion of Albank's 
participation in the U.S. Small Business Administration guaranteed loan program. Also in 1995, Albank 
restructured its Commercial Loan Department into a 

"Commercial Loan Group" and a separate "Community Lending Group", The members of the latter have 
particular expertise in community lending needs. 

In general, Albank advertises over its entire eRA Assessment Area without regard to community racial 
or ethnic composition in tenns of geographic focus. However. some advertising dollars have been 
devoted to periodicals and radio stations that are directed to predominately minority communities, 
especially those consisting of majority African-American. Portuguese and Hispanic persons. These 
advertising vehicles and efforts include target marketing tn the Springfield. Massachusetts urea through 
home equity and auto loan advertisements over :::t local Spanish language radio station and advertising in 
the yeUow pages of the Spanish telephone directory. Advertising in that area has also targeted the 
Portuguese members oftbe community through advertisements in LUSO, the local Portuguese language 
newspaper. Loan products are also advertised 1n the Hudson Valley Black Press j a Newburgh, New York 
based publication. 

Albank sponsors periodic seminars on home buying. These are frequently targeted to low/moderate 
income and minority communities and have titles such as "How To Own A Home of Your Own" 
featuring a panel of housing and real estate experts and also offer advice to persons with past credit 
problems. 

J. Albank solicits home mortgage loan applications through its own loan officers and through 
independent loan brokers and bankers (called "correspondents") that submit applications to Albank for 
undetwriting and, if approved, for funding (or "purchase") by A~bank, 

2. In early 1997, Ihe Office ofThrift Supervision (OTS) conducted a special fair lending examination nf 
Albank, focusing on Albank's geographic restrictions for correspondent loans, OTS found reason 10 
believe that Alballk had engaged in a pattern or practice of discrimination and referred the matter to the 
Department of Justice, 

3, Albank presently has no branches or offices in Cormecticut or southern \Vestchester County. Nothing 
in this Consent D,;!cree requires Albank to estabLish any office Or branch. 

4. In March 1997, Alba11k financial Corporation submitted an application to the Banking Board of the 
State o.fNew York to organize a New York State-<:hartered commercial balik. ALBANK Commercial. 
The Superintendent of Banks of New York State has the authority under section 296-a of the New York 
EXe<:utive Law to remediate discriminatory practices in relation to credit. As part ofits review of the 
charier r"'luest, the New York State Banking Department (NYSBD) reviewed OTS's findings 
concerning Albank's geographic lending restrictions in Westchester County and conducted its O\Vl1 
analysis. NYSBD and Alhank Financial recently entered into a "Remediation Agreement" resolving 
NYSBD's concerns regarding this issue. This paragraph of the Consent Decree incorporales the 
component from the Remediation Agreement pertaining to the below-market lending requirements in 
Westchester County. 
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5, This balance for each region shall be calculated as proportional to the amount of lending "shortfall" 
(the difference between the required amount and the amount Albank lent) in each region, Thus. if 
Albank fails to make $20 million in below- market Westchester CountY loans within 26 months, the 
Westchester County contribution shall equal [{amoum of shortfallf/S20 million] multiplied by $3.3 
million, Similarly. if Albank fails to make $35 million in below~market Connecticut loans within five 
years, the Connecticut contribution shall equal [{amount of shortfall 11$35 million] multiplied by $4.2 
million . 

• 
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 THE ENVIRONMENT AND NATURAL RESOURCES DIVISION: AN OVERVIEW 

L"ois J. Schiffer 


Assistant Attorney General 


The E:-:vir(;;-.ment and Natural ReSQUl!ces Division is the 
nation's largest e:wirc:-::nental lay.' fi;;rr.. OU!.': mission is to 
ensure that the A:nerican people have clean air and water I live in 
healthy communities, and benefi~ from and enjoy our nation's 
natural resources. We also work to p.!:'otect '.... iId life; implement 
our government's trust responsibility 'Co Indian tribes; acquire 
land on behalf of federal agencies; and defend challenges to 
federal agency decision making related to these areas of law. 
:'he Division's ca.:-eer atto.::neys and o--.:her staff have built a 
record that shows their abiding con~itment to envi=onroer.cal 
protect::'on and ef:ective le;;al representation of fede.i:al 
agencies, : am proud to serve with these able lawyers and 
dedicated public serva~ts. 

Critical to our success are the part~erships we have forged 
with U.S. Attorney's Offices across the country. Our 
accomplishments reflect the spirit of teamwork and cooperation 
that is the hallmark ,of so·,.md environmental protection and 
effective legal representation. 

• 'Ihe Division consists of nine sections: the Envircnmenta:1. 
Er.forceme';'lt Section; the Environmental Crimes Section; the 
Er.vironrrJ~ntal Defense Secr.:::cn; the W~ldlife and Narine Resources 
Section; the Ge~eral Litigation Section: ~he !ndian Resources 

,Section; the Land Acquisitio~ Section; the Appellate Section; a::a. 

the Policy, Legislation, and Special Litigation Section. The 

Division also has an Executive Office that oversees 

adrr.inist rati ve and 'orga!1izational support functions. 


Set forth be lew is a brie= desc:iption of each section and 
exa:r.ples of recent acco:nplis::ments. 

Environmenta1 Enforcement Section 

•
The Environrnenta': Enforcement Section is the Division's 

largest section, It handles most of the affir~ative civil 
litigation brought on behalf of the Environmental Protection 
Agency (EPA). I~ also bri!1gs suits for damages to our natural 
resources, con:ribution claims against private parties for 
cO!1tamination of public land, and claims to recoup rnoney spent to 
clean up oil spi:ls. 

• 
The Section enforces the Clean Ai.:- Act, the Clean ~'Jater Act, 

federal hazardous was:e requirements under the Reso'..:rce 
Conservation and Recovery Act, the Safe Drinking Water Act, ~he 
Oil Pollution Act of 1990, and several other statutes. It also 



flIes actions under the Co;:r.prehensive Enviror:rr.ental rtespcnse, 
Compensa-:ion, and :"iability Act (CERCLl\, or the Superfu:1d 
statute) to compel polluters to clean up toxic waste sites anc to 
recover cleanup costs incurred by the federal gove~nment. 

In seal year 1998, there were record filings of civil 
enforceme~t actions. Over $311 m~l~ion was recovered from 
defendants in CERCLA cost recovery litigation. Defendant 
companies and corporations spe~t another $229 million to clean up 
hazardous waste sites and were assessed $71 ~illion in penalties 
i:1 litig,'9.tion. Fiscal year 1998 also :narked the expa:-:ded use of 
alternative disp'...lte resoL.:tion in order to achieve effec"ive and 
fair settlements without protracted litigation. Environmental 
J1J.stice "::oncerns continued to be a focus with the number of cases 
affecting minori~y and low-income communities increasing three­
fold since 1994. 

RecBnt civil enforcement successes include the largest Clean 
Air Act settlement in history. In a June 1998 agreement 
described by .%\ttorney General Reno as "good for the environme!it: 
and. good for ......"llerican consuLters," -:.he federal gcvernme;;,t, the 
Sr:ate of California, and A..'Oerican Honda Ho~or Company resolved 
claims that the company sold more than ~. 6 million cars and 
trucks with disabled emission monitoring devices in violation of 
the Clean Air Act. !f the violations had gone ~ndetected, the 
vehicles would have emitted ar-. estimated 8,GOO tons of smog­~ I 	 producin'3 hydrocarbons. under the settle:nent, Honda will prov:'de 
extended emissions warranties and f:ee tune-ups fer affected 

I 	 vehicles, injunctive relief valued at more than $250 million,. 
The settlement requires Ho~da to pay $12.6 million in civil 
penalties, the largest civil penalty in Clean Air Act history. 
(U:;ited States v. American Honda \:iQto'" Co. rD,[),C.)) 

In Septenber 1998, Atto!"ney General Reno and EPA 
Administrator Carol Browner announced the Mississippi River 
Initiative, a comprehens:'.'le federal effort' to keep illegal 
pollution out of t:-,e River and restore the River and $".:.rrounding 
communities to their historic grandeur. The cornerstone of th:'s 
federal ~ffort is a settlement with Shell Oil Company resolving 
alleged violations of the Clean Air Act, the federal hazardous 
waste laws 1 and other feae=al statutes at the Wood River Refinery 
in R::;xana, Il2.inois. The se:.tlement requires Shell and its' 
affiliates to pay a $1.5 mi:lion civil penal~y and to spe~d 
another $lC million on proJects to protect the environreent. 
OJn::.ted States v.,. Shell Oil Co. (S.D. Ill.)} 

In August 1998, in Unite_Q States v. Asarco ID. Utah) I the 

• 
district co~rt entered a consent decree settling claims for past 

, 	 2 



and future response costs and for performance of remedial actions 
at the Murray Smelter 5i::e in Murray, Utah. The Site was the 
location of one of the nation 1 s largest lead a~d arsenic 
smelters. It is currently home to several light industrial and•I manufacturing facilities. Under the consent decree, Asarco 
agreed to pay 100% of EPA's past a::d future response costs, 
perform c;;ll the remedial ace ion work, and to perform work on two 
tall sreoke stacks at the Site, The expected cost of the rerr.ec.y 
is approximately $13 million. In addition, the decree req'J.ires 
all current owners and operators to implement and abide by both 
private clnd public institutional controls, and to allow access to 
the Site during remediation. The City of Mur~ay is charged with 
enforcing the public institutional controls. Finally, the decree 
settles potential claims against the United States for a payment 
of approximately $860,OCO to Asarcc based upon the United States l 

status as a waste generator at che Site. In conjunction with the 
decree, EPA entered into an administrative prospective purchaser 
agreement with a developer which contains options to purchase the 
property. The deve:'oprr,enc, which will proceed during the 
cleanup, includes a hospital, a movie t~eater complex/ and other 
retail establishments. 

Environmental Crimes Seotion 

• 
The Environmental Crimes Section seeks to deter knowing 

violations 0: federal environmental laws and promote compliance 
with federal protections for human health and natural resources. 
In addition to prosec~ting criminal ~~foccement actions around 
the country, sectton attorneys provide training to prosecutors, 
i~vestigatorsr and regulators, and they set priorities for the 
use of crirni~a: en=orcement resources, 

.In May 1998, the largest criminal fine for a Clean Air Act 
violaticn was obtained when Louisiana-Pacific Corpo:o:-ation (L-P) 
pled g;.;il ty to 18 felonies at i.ts Montrose l Colorado paper F.iill. 
Between 1989 and 1994 , L-P employees tampered with the mill's air 
pollution monitor and· made false statements to t~e Colorado 
Department of Health about air permit vl.olaticns. L-P also 
misrepresented t.o its customers that the mill conformed to 
quality assurance testi~g requi=ements. L-P agreed to pay $31.5 
million in penalties for consumer fraud and $5.5 million for 
Clean Ai= Act violations. The corporate plea fo~lowed guilty 
pleas by twO L-P supervisors at the mill. {U.S. v. Louisiana­
Pacifi~ CQtp, 10, Col.'» 

Th largest criminal fine ever obtained in a vessel pollution 
case was secured when Royal Carribean Cruise, Ltd. agreed to pay 
an $8 million ::ine in Puerto Rico .and an additional $1 million 
fine in Miami. The fines stemmed f~om an investigation of fleet­
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• wide Clean Water Act violations, including the dumping of oily 
bilge waste into the ocean and fals~fication of oil record books. 
(U.S. v, Royal Caribbeai: Cruises (J.l?R.); The investiga::.ion is 
on-going. 

Section attorneys helped obtair. guilty pleas from Americar: 
Oxygen Co~pany (AOe) , its owner, and its manager for falslfyi~g 
sa~ety tests on compressed gas cylinde~s. ACe was registe=ed 
u~der !ederal law to conduct hydrostatic testing of ~he 
cylir-ders, which is ~ecessary to ensure ::.hat they will net 
explode d'J:ring trar.sport. Fro:n 1988 th!:ough 1996/ AOe and ':"ts 
employees falsely stamped hundreds of compressed gas cylinders as 
being hydrostat~cally tested and fil~ed them with compressed 
gases. BY'punishing AOe and de~erring would-be violators, t~is 

criminal prosecution will help protect fire departments, 
h~spitals, rehabilitation clinics, and others that use compressed 
gas. (U.S. v, ~~erica~ Oxygen Comoa~y{ et a1. (D.N.M.)) 

Fol::"owi::g a ban on the i:nportation of certain 
chloroflurocarbons {CFCsil which are used p=incipally in car air 
conditioners I a black market in illegally imported C?Cs developed 
in the linited States. In 1997 the Section, various USA Offi:::es, 
the EPA's Criminal Investigation Division and Stratospheric Ozone 
Protection Progra~l the U.S. Customs, the FBI ar.d the IRS 
initiated a wholesale a~tack on the smuggling of ercs. A result 
of this initiative was Jack Katzman, the ow~er and ope~ator'cf 
Aix-e-Right's Air Conditioni;-.g a:!d Heating S;.:pplies, guilty plea 
to two felony violations of the Clean Air Act for smuggling 30­
pou~d cylinders of CfS-12 into the U~ited States fro~ Mexico. 

•I 
Katzman was sentenced on September 14, 1998 1 and give~ a $10,000 
fine, three years of probation, and 1,000 hours of community 
service. U:>ited States v. JacK Stewart Katzman (C.D.Cal.). 

On April 2, 1998, a grand ju.=y in the Wester~ District of 
Wisconsin returned a 16-count ir.dictment charging three labor 
subcon~ractors with using homeless men in the course of unlawful 
asbestos removal a~ an aging manufacturing plant. On Ap~il 24T 
1998', in .-;::or.jL<ncticn wi::h the unsealing of the indictment, the 
Attorney General and EPA AcW.inistrator Carol Browner held a joint 
press· conference to anno;,,;nce a plan by the Departme::t: of Just':':::e" 
and the E?A to ]oi::: the Kational Coalifien for the Homeless to 
distribute advisories to homeless shelters, soup kitchens, and 
other car!:: providers around the country, warning homeless and 
itinerant workers of the dangers of asbestos work. This action 
'was taken in response to having investigated and prosec'Jtec 
several cases around the country, including cases in Florida, 
Pennsylvania and New York T involving similar exploitation of 
home2.ess persons for illegal asbestos work. In Oc:.ober :998, all 
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I • 
three defendants pled 9'-1ilty to e.ngaging in a dual obJect 

conspiracy: 1) to st'rip asbestos in violation' of Clean Air }\.ct 
regulations; and 2} to use social security account numbers 
fraudulently to obtain Wisconsi::-: ':dent':fi:::a:.ion documents for 
untrained asbestos workers. The defendants have not yet been 
sentenced. United States v. Frazier. et al. {W.D. t1isc.). 

Env~ronmenta1 Defense Sect~on 

rhe Environme~tal 0e:ense Section represents EPA and other 
federal agencies in suits challenging the administration of 
federal environmental laws, principally the pollution-control 
st.atutes. Its cases include cla.irr~s b::l ':ncus:::::y ::.hat federal 
rules are too strict, claims by environ.r.tental grot:ps that the 
rules are too permissive, and claims by states and c~tizens that 
federal agenc~es the~selves are out of compliance with 
envirc~mental standards. The Section also defends federal 
agencies challenged for failure to comply with the environmental 
laws, including Superf:.:.nd cases. In addition, the Environmental 
Defense Section prosec~te$ affirrr.a.'.::.i ve cases to enforce federal 
protections for wetlands and other V.S. waters unde~ section 404 
of t~e Clean Water Act. 

• 
In 1998 there were a string of successes in defending 

natural resource damage regulations. Under CERC1A and the O~l 
Pollut:.on Ac:, natural resource t.rustees may recover danages for 
injury tc natural resa~rce$ resulting from the spill of oil or 
hazardous substances, and the trus~ee's damage claim is entitled 
to a rebuttable presumption if the damages are assessed in 
accordance with the regulations. I~ Natio~al 8ss'n of 
~anufacturers v. Deoartment of the ";"nterior, the D.C. Circuit 
rejected a broad challenge to the Interior Depart:nen~ts " 
procedures for simplified natural resource damage assessments 
under CERCLA. In ~eneral E;,l.ectric v. NOAA, the D.C. Ci:.:cui<:. 
upheld In most respects regu:ations under the Oil Pollution 1-.ct 
for assessing natural reSource damages caused by oil spills. 
Together, these two rulings 'Nill allm.' natu.:al resource trustees 
to move forward to assess and collect na:ural r~sou!.'ce damages 
under CERCLA and QPA. 

There was a:so success in protecting wetlands. In United 
States v. John CQnr.er, Jr. (E.D. Ark.), the court directed Mr. 
Conner to pay a $400 , 000 penaltYr restore or create approximately 
140 acres of we:la~dsf and p~eserve approximately 100 acres of 
existing forested wetlands to compensate for more than 70 wetland 
acres he had illegally filled. The areas to be restored are in 
the MissisSippi Delta region of Eastern Arkar.sas, one of the 
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::1ation' $ H:OSt import.ant wi:r::e::.:ing grounds for :nigratory 
waterfowl, 

The.:>; Here Superfund cases where liable part18s sCl.lght 
payments from the United States for cleanup cos:s at privately 
owned sites. for example, Texas Instruments sought to recover 
the costs of cleaning up a facility that supplied the government 
with components for t~e Nuclear Navy and other programs. The 
Section recently negotiated a settlement in which t;he government 
paid $8.2 million, reducing the plaintiff's claim by more Lhan 
£119 million. Texas Instruments v. Deoar;;,rnent Qf Energy. In 
another Superfund contribution case, a mining company claimed 
that, as a result of decades of federal procurement activities, 
the federal government should pay more than o~e-third of the 
costs of cleaning up a lead mini~g operation in Utah. The Section 
negotiated a settlement under which the government paid 
approximately $860,000. United States v. Asarco {D. Utah) . 

W~ldl~fQ and Marine Resources Section 

The Wildlife and Marine Resources Section litigates both 
civil 2~d c~iminal cases under federal wildlife laws. 

• 
Its civil litigation, particularly under the Endangered 

Species Act {ESAI, of~en arises out of tension between t~e needs 
of protected species and pressure !or development. Fo= exa~plef 
the court upheld the 1..:,3. Fish and Wildlife Service's decision to 
deny a federal perrr.ir.. to operate commercial catama.:-an t:ours ::'0 
extremely se:1sitive pc::tions of :.he Key Wes::. Na:ional 'Nildlife 
Refuge. After a 14-day t.::ial, the court r'Jled for the 
government, finding that the perm::..t denial was rationa:ly based 
ar,d supported by the administrative record. (i"!cSrail,;< Rowlev, 
Inc. v. 8abbitt (S,D. Fla.)) 

In consolidated cases plal:'ltiifs SC-J.gl1t a broad inj·,..mct.ion 
against the Forest Service to prohibit all ~attle grazing on 15C 
allotments on Na~ional Forests in Arizona and New Mexico. 
Plaintiffs alleged that the Forest Service fa~led to consult with 
the Fish a~d Wild:ife Service regarding the effects of grazing on 
these allotmen:.:s on severa:' newly listed species and fish and 
wi:dlife. The parties entered into a stipulation pursuant to 
which ~he government agreed to meet compliance goals regardi~g 
consultation on the allotments. The court agreed , over the 
Cattiegrowers l Associations objection, that t:he Forest Service's 
actions were necessary under the Endange=ed S~ecies Act. {SWeBR 
v U! S. E'orest Service; forest .Guardians y. U) S, Forest Se=vice1 

(D. Ar.11 
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• Prosecutors from the Wildlife and Marine Resources Section, 
in conjunction with the u.s. Attorneys' Offices, have brought 
prosecutions to break up several inte.::national idld2.ife s:n'.).ggl:'ng 
rings. For example~ they achieved tria: and appellate court 
victories in the p=osecution of Tony Silva, an internationally 
p=ominent C~icago-area wri~er and lectarer on the plight of 
endangered parrots in the wild. He was sentenced to 82 mont~s of 
imprisonment for leading an ~nternational parrot smuggling 
conspiracy and for a related income tax violation. Silva and his 
co-conspirators smuggled into the United S~ates highly protected 
species of bi::ds trapped in South Amer:'ca, IT,ost significantly a 
s<.,;:bstant:.al number of very rare Hyacinth Macaws, At Silver s 
sentencing, the judge found that the value of the smuggled 
'wi~dlife was over $1,3 :nillio!":.. Silva f s 82-tr,onth se!!~tence 

cCristi:m:es the longest prison term ever ha::ded out for bi1:."'d 
smuggling, and one of the longest for any federal wildlife c:ime. 
{Other wildlife smuggling prosecutions are discussed elsewhere in 
this issue. j 

General l.i.tigation Section 

.! 

The Ge~eral LitigatioG Sec:ion conducts litigation aris~ng 


uncer mo~e than SO statutes dealing primarily wi~~ env~ronmer.tal 


and cultural resource protection procedures, federal land 

management, mir:eral development, water richts! reclamation, Fifth' 

Amendme:1t tak:ing"sT and Native American :"s;ues. 


! There were recently a series of victories in defending vital 
I federal progra~s. For example, the Navy so~ar research program 

"'!dS defended in fO'Jr emergency actions, victories that allowed 
the Navy to proceed with important research on the impac~ of low­
frequency sound 0:1 "'hales off the coast: of Hawaii. In a 
c:-:allenge to the Department of E:;ergy's nuclear non-p::oli:eration 
program I Section attorneys successL:ll.y defenced Energy's efforts 
to accept spent nuclear fuel contai:1ing enriched urani:..;.m of J,S. 
origin fl:om foreign research reactors. They also defended the 
?resident's America~ Heritage Rivers Initiative, a voluntary 
program ::hat allows river comtr,unities across the nation to 
implement community-driven plans for using existing govern~ent 
programs to protect the rivers and their resources. 

Several cases involved U.S. clains for water needed to serve 
vital federal programs. For instanc~, the Idaho Sup::::eme Court 
held that che United States is entitled ~o reserved water rights 
for its grazing p=ogram, a decision that wi:l protect over 6/300 
springs throughout the State . 
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There were important victories to protect vital ecosystems 
.!'i!".d public lands. The cleanup of agricultural pollu~i.on flowing 
into the Florida Everglades can cont~nue on schedule due to t~eir 
successful defense of a consent decree. 

The Sect:'...on helped protect land managerr,ent offic:'a15 :"0 so­
called "county suprerr:acy" Iltigation. Most recently, in Nevada 
v. Glickman (D. Nev.) ~ t;,e federal district court dism:'ssed the 
Elko County Grand Jury's lawsuit chal~enging tte 0.5. Forest 
Service's refusal to honor subpoenas issued by the Gra~d Ju~y 
during a purported investigation of a Forest Service employee. 

Indian Resources Section 

,The Indian Resources Section =epresents the United States 
in civil litigatio~ initiated by the federal gove=nme~t to 
enforce righ~s g~aranteed to Indian tribes and tribal members by 
federal treaties, statutes, or executive orders. The Section 
a~so represents federal age~cie5, primarily the Department of the 
Interior, ~hat are sued by non-Indians seekir.g judicial ~eview of 
age:;,cy actions favorable to tribes. In cor:junction with other 
Division components, the Indian Resources Section handles 

• 
li~igation involving the enf-orcement of federal environmental 
laws i~ Indian Country . 

The Section's case load includes suits to establish and 
quantify wate= rights reserved for :ndians; actions to protect 
federally guaranteed hunting and fishIng rights; suits defending' 
tribal sovereignty: cases inv·olving t:he applicat:.ion of state law, 
including taxation and regulatory la",', within the bou:1daries of 
reservations; s',1its to .::ecover compensat':'on for danages to, and 
pollution of, Indian trust property: s-.:.its conce::ning the 
location of the boundaries of Indian County; and litigation 
defining the r:tatrix of federal, st.ate, and ::ribal jurisdiction in 
:::ndian count y . 

In recent mo::ths, the Indian Resources Section helped in a 
successfu2. quiet title case against the State of :daho, involving 
the bed and banks of the southern third of Lake Coeur d?Alen~ in 
trust for the Coeur d'Alene Tribe of Idaho. Section attorneys 
also worked in the successful defense of an EPA decision to allow 
:.he Confederated Salish and Kootenai Tribes of r:he Flathead 
Reservation in Montana to set water quality standards =or all 
waters \.... ithin the boundaries of the :::-8servation. 

The Se;:;tion also helped secure a favorable appeals CO'.lrt 

• 
ruling upholding tribes' right to harves~ she:lfish on public and 
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private tidelands in i-Jashi::gtor., reversing other rulii'l.gs ;:hat 
restricted tribal harvests, This decision is another in a string 
of victories in longstandi::g and cortplex li<:igatio!:. over the 
fishlng r::..ghts of tr~bes in the Pacific Northwest, ·whl.ch we:::e 
reserved in treaties dating back to 1854. 

The Section is i:1volved i:-: several ::'and claim cases brought 
by various Indian tribes against the State of New York in which 
tne Departrr.ent Of Interior determlned it wanted to intervene. 
The basis for the Indian ~ribes' claims agair.st the State is that 
transa"ctions by which the various tribes sold their lands to New 

19th'to:::k in the 18 th and cent.uries are void because they were no~ 
approved by Congress as z:equired by the T;:ade and In;:ercourse Act 
of 1790 and its successors. CayuGa !ndian Natign of New York y. 
fatakL~t_~ (N. D. New York) (United States' motion to :'ntervene 
granted); Seneca Nation v. State cf New Yorlc et aL (W. D. ~ew 

York) (Cuba Lake) {United States' motion to intervene granted}: 
Seneca Katie;: v. _~_t_e of New York. et a1. (\';.D. New York) (::;)rand 
Island) (motion to intervene pending); St. Regis Mor.a'.... k Tribe v. 
State of Hew York (N.D. New York) {motion to intervene pending}; 
U.S. obo O:--.ondaga Nation y. New· York (proposed acti;:;n i:1 ~.D. New 
York) . 

The Section continually engages in substantial ou:.reach and 
partnership-building thrcL:gh conferences and other public 
gatherings to increase environmental protection and enforcement 
in I~dian Country. 

Land Acquisition Section 

The Land Acquisition Section prosecutes eminent domain 
actioi1s throughout the United S;:.ates, Its condemnation cases are 
handled eithe~ directly by A55ista~t U.S. Attorneys with 
assistance as needed from Section attorneysr or by Section 
at::orneys, ':2he Se;::tion has saved U" s. taxpayers tens of rr.illions 
of dol::'ars in recent years by achievir:g set'tlements and judgmen;:;s 
based or. fair market values, which were far below the infla~ed 
valua~ions asserted by claimants. 

The Section also plays an increasingly important role in 
consulting with other Sections in its a=ea of expertise. 
Prominent among the Section/s success stories during 1998 was its 
role in Utah ~. United States (D. Utah). This litigation, 
brought under the Utah Schools 3:!1d :.ands Improvement Act of 1993, 
involved t~he '7ah.:atior. of thousands of acres of State-owned lands 
within national parksr monuments! and forests, and Indian 
reserva~ions. Interior Secretary Babbitt and Governor Leavitt 
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• re.ached.a settlemer.t agreement that recently was approved by 
Congress. The settlement results in the exchange of more than 
425/000 acres of land between the United States and Utah, the 

• 

largest such land exchange in history. The agreement will be 
wo!."th at least 51 billion to the State's school endowment over 
the next 30 years, and it ends more than six decades of 
Co~t!."oversy surroundi~g State school lands. 

~he Land Acquisi~ on Section's Title Unit fulf~lls the 
Attorney General's obligacic::ls to see to the sufficiency of title 
in direct purchases of real property by :ederal age!"lcies. It has 
p~ayed a vital role in many ~ecen~ cases, inclucing t~e federal 
government's purchase of 'the Ne'w World M':'ne properties :ust north 
of Yellov..'stone National Park to protect the park froIT. pollut:ion 
from mining. 

The Section's Appralsal Unit prOVlces appraisal reviews and 
advice on the valuation issues. For example, in southern 
Florida, where the National Park Service is seeking to expand 
both the Everglades National Park and the Big Cypress National 
Park, the Unit reviewed and approved market studies for use in 
appraisals of properties to be acquired for :hose projects . 

.Appellate Sect~on 

The Appellate Sectior. ~s res~onsible for circuit court 
I :itigacio~ involving the enviror.mental laws. Section at~orneys 

formulate recornmer:dations and prepare ;:equests to the Soli:::itor 
Gene=al for authority to appeal 1.lr:favorable decisions, and theyI draft :he briefs for Division cases that reach the U.S. Supre:ne 
COLl!:'t. 

Appellate attorneys deal with the full range of issues 
litiga~ed by the Division. Two examples follow. In United 
~tates v. The Tel11u;ide Campau¥: (loth eiL) I the Cou;:t of Appeals 
reversed the district court, ruling that an action seeking 
restorat:Lon of filled wetlands is not barred by the statute of 
limitatio~s. The Tenth Circuit found that a claim for equitable 
relief in governmental enforcement actions would not be barred 
even if a conc~rrent legal remedy were barred by the statue of 
limitations. This ruling will be significant for federal 
enrorcer:tt!nt efforts involving inj'Jnctions in both emrironmencal 
and non-I!mvironmental cases. 

The Sixtt. Circuit rejected an atterr.pt to interpret the 
c~iminel provis~ons of the Resource Conservation and Recovery Act 
as req~:i,ring specif in~en;:. The court affirmed criminal 
convictions and sentences for knowing vio~atic~s,of environmental 
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laws. The court rejected the defendants' a,::gume:1t tha:: the 
government should have bee:! reql!ired to p=ove that the defenda::ts 
knew tha-,: the material in questio:"'. was ::egulat:ed as hazardous 
waste and k:1ew that a permit was required. Unit€d States v. 
Kelley Technical <;Qatings, Inc .. et a1. (6 th eir.).-
Policy ( Legislation, and Special Litigation Section 

The Policy, Legislation a~d Special Litigation Section 
(PI,SL} furthers the Division's mission by coordinating important 
issues 'IIi thin the Division and with other components in the 
Department. 

For example, w~~hin the Division PLSL coo~dina::es the 
Division's program to make effective USe of Alternative Dispute 
Resolutic>n: to address ethics issues; to respond to Freedom of 
Information Act requests; and to respond to mail from Congress l 

states and localities, India:1 tribes and citizens. ,PLSL also 
coordinates the Division's review of important cross-cutting 
litigation issues that arise across the areas ha~dled by multiple 
Sections within the D~visionf as well as the Division's responses 
to requests from other agencies for comment. on regula.tory and 
policy initiatives. PLSL's litigation responsibil~ties include 
coordinating the preparation of amicus briefs by the Division, 
and litigating cases at ~he trial and appellate levels, 
particularly cases tha: irr.plicate important policy ~ssues. To 
fulfill the Department's statutQry ~esponsibilities~ PLSL 
monit'.ors citizen s:.:its u!1der various environmental sca:.utes and 
participates in these suits when appropriate. 

On legislative issues, PLSL coordinates with the 
Department's Office of Legislative Affairs in respc~ding to 
Congressional requests =or i~£ormatio~ and technical assistance, 
and i~ explaining the Deparcment's position on pending 
leg~slative p::oposa::"'s. 

Executive Of£i.cQ 

The Jivision's Exec'Ct:ive Office is responsible for the 
overall rnanagemen-:: programs of the Division. Sgecifically, the 
Execu:ive Office oversees the planning and direction of all 
financial management: programs and contracts, procurement, human 
resource policies and programs, training a~d development I 
information technology a;;,d develop:nent, litigation support 

.: f'Jnccions, and other ad:r,inistrative and orsanizational management
I ,s::!pport functions. The Executive Office has spearheaded a nurr,ber 

I 
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of recent projects to enhance the effectiveness and cost­
efficiency of Division operations. 

•
I 
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• The Criminal Enforcement Program 
- AU 

The ~>\ntitrust Division institutes 
criminal enforcc!1lcnt of Section 

One of the Sherman N:t, 15 U.s.C, 
Section 1, aglinst hardcore cartel activ­
ity such as price-ftxing~ bid-rigging, and 
market~allocacion agreements. Such 
condu<:t causes substantial harm to 
purchasers of goods and services, 

• 

The prosecution of such domestic 
cartel activity has been·at the heart of 
the Depamnent of Justice's antitrust 
enforcement efforts ever since the 
enactment of the Shennan Act in 1890 
and continuc.5 ooabattxL In the last 
severai vears, however, tbe Antitrust 
Djvisio~ has made the prosecution of 
imcrmnionai cartels that victimize 
American businesses and consumers one 
of its highest prionties, This stratch']' 
recognizes that in many instances inter~ 
national cartels pose an even greater 
threat to American businesses- and 
consumers than do domestic conspira· 
des because they cend to be highly 
sophisticated and extremely broad in 
th~tr impaCt-in terms of geographk 
scope) the amount of commerce af­
fected, and the number of businesses 
and consumers victimized by me can· 
spiracy_ 

• 
The Antitrust Division recently has 

proseCutL-d international cmds oper.1t­
ing in a broad spectrum of commerce) 
including vitamins, food and feed 

The Antitrust Division recently has 
prosecuted intemational cartels 
operating in a broad spectrum of 
commerce, including vitamins, tood and 
feed additives. chemicals, graphite 
electrodes (used in steel making), and 
marine construction and transportation 
services. 

additives) chemicals) graphite electrodes 
(used in steel making), and marine 
construction and transportation services, 
Since the beginning of FY 1997, dIe 
Antitrust Division has prosecured 
international cartels affecting over S10 
billion in U.S. commetce. The cand 
activitv in these cases cost U.S. busi­
nesses'and consumers many hundreds of 
million of dollars annually: 

The Antitrust Division's srr.ltegy of 
conctntr.1tlng its criminal resources on 
international ~artels has led to unprec w 

edented success in tenns of cracking 
those cartels, securing the conviction of 
the major conspirators, and obmining 
re<.:ord~breaking fines. 

Since the beginning of FY 1997) the 
Antitrust Division has obtained over 
,$1.5 billion dollar;; in criminal fines, 
well over 90 percent of which were 
imposed tn connection with the prosectl­
tion of international cartel activity. To 
put this fine tigure into perspective, 
consider thac che highest amount of 
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fines obtained by the Antitrust Divlsion 
in any given year prior to FY 1997 was 
roughly $42 million. In FY 1997, the 
Antitrust Division shattered that mark 
when ir collected $205 million in crimi­
nal fUleS-nearly 500 percent higher 
than during any previous year in thc 
Antitrust Division's history, In 
FY 1998~ the Antitrust Division topped 
that number when it obtained over $265 
million in criminal fines. And then~ in 
FY 1999, "the Antitrust Division thrust 
the new record stiH -another 400 percent 
higher when it secured over 51.1 bHlion 
in criminal fines. The amount of fines 
obtained since FY 1997 is many mul· 
tipl« higher than the sum total of all 
criminal fines imposed for violations of 
the Sherman Antitrust Act dating back 
to the Act's in<:eption in 1890, 

The dramatic increase in fines 
reflects the fact that the major imerna~ 
tiona} cartels prosecuted over the past 
few years have been bigger, in terms of 
the volumes of affected commerce and 

the amount of harm caused to Amcri<:an 
businesses and consumers, thati any 
compiracies previously cm:ountered by 
the Antitrust Division. 

For example, the international 
vitamin cartel, which affected over $5 
biUion in U.S. commcn:e, was the most 
harmful and elaborate conspiracy ever 
uncovered by the Antitrust Division. 
The members of the vitamin carrel 
reached agreements on everything from 
how much product each company wouid 
produce) ro how much they would 
charge, to which customers they would 
selL The victims who purchased directly 
from the cartel members included 
compames with household names such 
as General MiI!s, Kellogg, Coca~Cola, 
Tyson Foods) and Proccor & Gamble. 
However) these companies were JUSt the 
first to feel the effects of (his conspiracy. 
In the end; for nearly' a decade, every 
American consumer-anyone who wok 
a vitamin, drank a glass of milk, or bad 
a bowl of cereaJ.-ended up paying more 

Antitrust Division Criminal Fines 

Fine Amounts 

1990: $23,575.000 c "' 1991 : 520.379.000 t
1992: $23,705.000 

!. 
1993: $42,296.000 

Hf94: $40,236,000 t! 
~ 

1995: $41,653,000 

1996: $26,917,000 " :g" 
(J1997: $205,178,000 

1998: $266,924,000 

1999; $1.105,654,316 

1m 1991 1m H193 1994 1995 1'996 ~997 1998 1999 
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Sherman Act Violations Yielding a Fine of $10 Million or More'. 

J 

I• 

'. 

,~~:;-0 

LySj()j} & Citric Acid jnt9rnatlo-nal 

International 

International 

Graphite Eleclrodes International 

! i' 

Sodium Gluconate 

Sodium Gluconate 

International 

Explosives 

Bread 

Domestic 

Lysine 

International 

International 

" International 

International 

International 

International 

International 

Domestic 

so that the wnspiratOrs could reap 
hundreds of miUions of dollars in addi~ 
tional revenues. 

To date, the vitamin investigation 
has resulted in 'OnVICtlOns: against 

Swiss~ German, Canadian, and Japanese 
firms and over $875 minion in criminal 
tines agn.insr the corporate defendants, 
including a S500 million fine imposed 
on E Hoffmann-La Rocbe l.td, (Hl.R) 
and a $225 miUion fine imposed on 
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BASF AO, The $500 m,llion fine 
imposed against HLR is the largest finc 
ever imposed in any Department of 
Justice proceeding under any stature, 
The Antitrust Division also has thus far 
proscCl.u:ed seven Americ,an and foreign 
executives who participated in the' 
vltatpin caneL All of these individuals, 
including the foreign defendants! are 
either already serving time in federni 
prison or are awaiting sentencing and 
face potential jail sentences as well as 
heavy tInes. For example, Kuno 
Sommer, the former director of Wor!d~ 
wide Marketing for Vitamins at HLR, 
and Roland Bronnimann, tbe former 
president of the Fine Chemical and 
Vitamin Division at HLR, were recendy 
scnt to prison and ordered w pay sub~ 
stantial fines for their roles in the vjt:l~ 
min carteL Messrs, Sommer and 
Broonimann are the first European 
:t:acionais to Serve time in;.} U,S, prison 
for engaging in eand acrivity, The 
imposition of Jail sentences against 
foreign nadonals residing outside this 
COuntl)', together with the unpree" 
cdemc:d fines obtained ir.. this matter, 
sends a powerful deterrent message that 

the United States is committed to 

vigorous antitrust enforcement against 
international (artel activity. 

The increast.-c dfectjveness of the 
Amimm Division's ancicartel efforts 
result from more effective investigation 
as well as good trial work, The Antitrust 
Divisiods Amnesty Program has been a 
major contributor to its investigative 
success. In August 1993, the Antitrust 
Division expanded its Amnesty Program 
to make it easier Jnd more anractive tor 
companies to come forward and cooper~ 
ate with the Antitrust Division in 
exchange for a complete pass On pros­
ecution, Today, tbat program is the 
Antitrust Division's most effective 
generaror of large cases, and it is the 
Department of justice's most succcs~ful 
leniency program. During the past year, 
the Antitrust Division has been receiv· 
jng amnesty appiications at the fatc of 
approximately twO per month~a more 
than twenty-wid increase compared to 
the prior Amnesty Program. Mo·reover, 
in the past year alone, the Amnesty 
Pl'Ogr;1m has led to dozens of convle· 
tions and over $1 bi!1ion in criminal 
fines. 
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'. The Merger Enforcement Program 
Me 

The analysis of proposed mergers has

Section 7 of the Clayton Act (15 I become increasingly difficult as theU.S.c, Sec, 18) prohibits mergers 
products and services of our economy

that may sub$t1ntially lessen competi. 
become more complex and the pace offion. The Amitmst Division's goa! in 
the development of new products 

enforcing Section 7 is to preserve for increases,
consumers-individuals, businesses and 
government-the price-reducing and 
quality-enbancing effects of competi­ The analysis of proposed mergers 
tion, has become incrt:itsingly difficult as the 

products and services of our economy 

• 
The Antitrust Division's merger become mOre complex and the pace of 

cnfon::ement program has been tested the development of new products 
during the pnst two years by record increases. In technologkaJly complex or 
numbers of transactions filed under the rapidly changing markets, the Antitrust 
H:art-Scott-RQdino Act's premerger Division must determine OOt only the 
review provi,sions. In FY 1998 anu extent to which the merging firms 
1999) approximately 4,500 transactions compete today but also the manner 1n 
were filed c;).ch year-more:: than'double ~ which such rivalry is likely to be af· 
the number filed JUSt a few years earlier. feeted by foreseeable innovarlon from 
During the past two years, 97 trans.ac~ rhese firms and others in tbe same or 
tions have: been abandoned or re:muc­ related markets. This type of complex, 
tured in response to the competitive fact~based analysis led to the Division's 
concerns expressed by the Antitrust suit to block. the $11.9 billion propo.sed 
Division, tht': highest level of merger merger of Lockheed Martin and 

,I enforcement activity in its history. Northrop Grumman) the largest merger 
These transactions encompassed many ever challenged by the government, as 
products and services that affect every­ wdl as to the divestitures ordered in 
day life, including telephone) Internet) connection with Raytheon'S acquisi~ 
health insurance, alrline, and banking dons of the defense clectronics busi· 

, , services, local radio advertising, movie n~sses of Texas Instruments and 
theaters, aluminum cans} trash hauling Hughes Electronics. The Division's 
and disposai, voting machines, elec­ goal in each of these transactions was 
tronic benefits transfer, and our to preserve for our armed services the 
military's most sophisticated weapons. competirion necessary fot development 
Many of these transactions have in­ of Innovative, cutting-edge weapons 
,volved firms with billions of dollars in systems. 

revenues) operaring in numerous prod. 

uct and service markets. 
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In U,litcd States )'. Primt$taY1 the 
Division challenged an acquisition that 
raised the risk that the cable inrlusITy 
wouJd be able to impede competition 
from a new te.chnolo'gy. Cable television 
companies, which for many years have 
dominated markets for the distribution 
of multichannel video programming. 
are beginning to face competition from 
firms using new technology to distrib· 

, ute programming through high-pow· 
ered sateUites. The Division sued to 
block an effon by five of the nation's 
largest cable companies) acting through 
their joint venture Primestat, to ac<]uire 
one of only three orbital slots available 
to provide such high-power ditect 
broadcast s.ateUite service. The parties 
abandoned the transaction before rriaL 

Much of the Antitrust Division's 
merger enfor<:cmel1t work over the last 
few ye-us has been COn centra red in 
recently deregulated or rapidly consoli­
dating indusrries. For example, the 
relaxation of radio station ownCfship 
restrictions in the Telecommunications 
Act of 1996 has led to rapid conso!ida­
rion 'in' rhe radio industry The Division 
has investigated dozens of radio merg­
ers and has challenged tramactions that 
would have led to competitive con­
cerns; all of those transactions were: 
either restructured to reso!ve the 
Division's objections or abandoned, 
During FY 1999 alone) the Division 
analyzed numerous bank merger trans w 

actions, induding some of the largest 
in history) and required divestitures of 
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local branches and assets in seven 
transactions, including the hlrgest 
divestiture in bank merger history, The 
Division aiso challenged a merger 
between a gas and an electric company" 
as weil as Northwest Airlines' acquisi­
tion of voting control of Continental 
Airlines. 

In t\1t"O ,ases last year, United States 
v. Aetna and United States p, Cargill, the 
Division demonstrated that its concerns 
about market power extend to circurn~ 
stances involving «monopsony power., t! 

in which a mmsactlon may create or 
enhance the power of buyers. In Aetna, 
the Divtsion~s complaint alleged that, in 
certain geographic markets. the merged 
finn would Qbrain rhe ability to depress 

artificially physicians? reimbursement 
rates, leading to a reduction in quantity 
or degradation .in qU;lliry of physicians) 
services. In Cargill, the Division's 
complaint alleged that~ 1n 'certain geo­
graphic markers, the acquisition of 
Continental's grain buslness by Cargill 
would allow Cargill to depress artifi­
cially the prkes paid to farmerS for grain 
and soybeans, Both cases were success­
fully resolved by consent decree, 

The majority of the Division's 
merger cases arc resolved by consent 
decrees requiring divestitures that are 
designed to protect competition. Full 
compHance with consent decrees is 
therefore essentiaJ to merger enfon:e· 
ment. During the year) the Division 

Antitrust Division Annual Report 



• 


• The CivilNon-Merger Enforcement Program 
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T he Antitr"..lst Division's civil non· 
merger enfon:ement program has 

been addressing one of the most timely 
questions about antitrust enforcement: 
Are the antitrust laws adequate to 

prOlect consumers from anticompcticive 
harm that may arise during;} period of 
unprecedented technological change? 
During this period, the ,Antitrust Divi­
sion has filed complaints chalJenging a 
wide variety of both unilateral and 
multilateral conduct in industries that 
arc important to consumers, such as 
personal computer operating systems, 
credit cards, and airlines, to ensure that 
consumers are not denied the fun ben­
efits of competition. The Antitrust 
Division has simultaneously continued 
its competitive advocacy efforts before 
Congress and federal administrative 
agencies to urge reliance on comp(!ti« 
tion, rather than regulation, as the 
means to ma.:rimizc consumer welf.uc, 

Recent fcars have seen unprec~ 
edented technological change in mallY 
industries, panicuJady those involving 
infOrmation technology. While some 
people have contended that the rapid 
pace of change obviates the need £)r 
antitrust enforcement on the ground 
th~t new enrra.nrs can easily supp[~l1t 
dominant inwmbenrs that try to exert 
m~rkct power, the Division belicves that 
such a gener-JJization is mistaken, Under 
certain circumstances, net-v.fork externali­
ties and first-mover advantages associ­
ated with information technology 

The Antitrust Division has filed 
complaints challenging a wide variety of 
both unilateral and multilateral conduct 
in industries that are important to ­
consumers, such as personal computer 
operating systems, creditcarris, and 
airlines, to ensure that consumers are 
not denied the full benefits of 
competition 

systems pose special risks that markets 
will "'tip" very quickly in favor of a 
dominant incumbenr, In such cases, 
timely and effective antitrust imenren­
don may be cvef!: mOre important ::han 
is normaUy the case if we are to ensure 
that the eventual market winner prevails 
on the basis of competit~on on the 
merits. 

Net\vork effects, :1 phenomenon of 
various computer and communications 
systems, arise when the value of a 
product or service to J user increases 
with the number of other users or as 
products compatible with the service 
tncrdse. Nerwork effects arise directly. 
where communication with other users 
is irnpon:ant; for example, in tdecom­
municiltions or sharing of computer 
files. Network effects can also arise 
indirectly where a product's value 
depends heaviiy on complementary 
products {such as application programs 
compatible with 11 computer's operating 
system») since a brger customer base 
rends to attract g greater variety of such 
complements. ·Where network e~ects are 

Antltrus1 Division Annual Report . 



, 
I 

1 
( 

subsrantiai) the market SUCce:iS of 3. 

.;ompetitor~5 product will depend not 
only on its inherent attributes (such as 
price or case of usc) bur also on its 
ability to interface $camlessly with the 
dominant firm's products or with 
(omplemcmar}' products tailored for 
those products, lnstalled-b:t,sc compat­
ibility advantages Can give the: domin3..'1t 
firm a competitive edge also in rdated 
markets, as well as help defend Ie,> core 
market power against rivals whose 
offerings are otherwise superior, Anti­
trust concerns arise w;,en a dominant 
firm~s advantages derive from contrived 
incompatibilities ,(that is, not from 
genuine efficiencies) or other e);du~ion­
-ary practices against riv~'\Js that restrict 
effkiem access, . 

The most significant of the Antitrust 
Division's cnJorcement efforts of this 
type has been its action agaiT15t 

Antitrust Division A'1nual Report 

Microsoft. In 1998, the Antitrust Divi­
sion. fiLed a .complaint charging 
Microsoft with violating Sectiom. 1 and 
2 of the Shennan Act in connection 
with its efforts ro use exclusionary 
practices to protect its monopoly in 
personal computer operating sysrems 
and to enend its monopoly power into 
the Interner browser market. Trial on 
the liabmry issues was completed in 
1999, and the District Court issued 
extensive tlndings of fact on November 
5,1999. 

Concerns about Jnnovation in scrw 

vices important to consumers led the 
Antitrusr Division to me suit in another 
case involving collaborative conduct by 
competitors, In October 1998, the 
AmitnlSt Division charged Visa and 
MasterCard) the two dominant gcneral~' 
purpose credit card networks, with 
failing to compete against one another 



..
., 

• 
In 1998, the Antitrust Division filed a complarnt charging Microsoft with violating 
Sections 1and 2 of the Sherman Act in connection with its efforts to use exclusionary 
practices to protect its monopoly in personal computer operating systems and to extend 
its monopoly power into the Internet browser market. 

and adopting rules to prevent their 
member banks from dealing: with other 
card networks) ;ttl of which retarded 
innovation. The C;1SC, which is scheduled 
to go tq trial in June, will highlight me 
importance that the wrjrfUSt laws attach 
to prcscrving competitive incentives and 
opporr..mities for exiting and potential 
rivals. 

During the year, the Antitrust 
Division also filed'suit cbarging Amt!d~ 
can Aidines with monopolizing romes 
emanating from its Dallas/Fe Word) 
(DFW) hub in viohuion of Section 2 of 
L;"C Sherman Act. through predatory 
pr3criceii designed to drive low-cost 
carrkrs out of DFW routes. Th\.' com­
plaint cbarges thac American added 
uncmnomk flights and reduced fares in 
DFW route') set"Vcd by low-cost carriers 
until the lo\,.H.:nsc carriers were forced 
om of the market; American viewed 
sU(::h conducr as an ~investmenr" to 
protect its ability to charge high fares on 
DFW routes. This is the fir.>t prc:dat;otl 
case brought against an airline by the 
Divis:on since the industry was deregu­
lated in 1979. 

The Antitrust Division has also 
conrinued its 10ng~st;IDding policy of 
being an effeaive ;advocate for the cause 
of competition in various legislative: 
proceedings, The Antitrust Division 

testifies regularly to Congress on various 
proposals with <:ompctitive impiic:rrIons. 
In recent ycars) significant segments of 
the American economy; subjected to 
economic regulation for half a ccnmry 
or more, have been substantially dtTCg\,l' 
lated by smnlrc. Where public resrraints 
have: been liftcd~ proper apphcation of 
the antitrust laws ensures that the 
bencfir~ of competition wiH not be 
impaired by private restraints. 

Even in industries that have not 
been deregulated by -statute, regulatory 
agencies often rcmin substantial discre­
tion to promote competitive benavior, 
The Antitrust Division works dosdy 
with m:any fedenl agencies, including 
the Department of Transpoft3tion. the 
Federal Energy Regulatory Comm:ssior1. 
[he Securities and Exchange Commis­
sion, and the Federal Communications 
Commission) to urge that they rely in 
their decision making on competitive 
principles to the maximum extent 
consistent with the other statutory 
goals. 

Thus) through antitrust enforcement 
anions, direct overrures to Congress for 
regulatOry reform, and communications 
with federal regulatory agencies, [he ' 
Anticrust: Division rem:lin5 the 
government's foremost proponent of 
competmon. 
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The Telecommunications Competition Program 

pM • 

T he promotion of competition in 
relccommunications has been one of 

the Antitrust Division's most significJ!ir 
accomplishments of the past three 
dcc~des and will be one of its greatest 
continuing challenges in years ro come. 

For most of the twentieth century, 
the telecommunications industry in the 
United States was a regulated monopoly. 
In the late 19605, the Antitrust Division 
participated in FCC proceedings and 
5u(cessfully advocated the introduction 
of competition into long-distance tele­
phone service. It'! 1974, the Justice 
Department filed a monopolization case 
~gainsr AT&~ seeking structural relief 
that would permit the long-distance 
competition then authorized by the FCC 
to develop. That case \\-'<\$ resolved 
through the entry of a consent decree in 
1982, which involved a breakup of 
AT&T. The breakup was hlgh1y motro­
ver:'~ial, but subsequent experience 
proved its wisdom. Competition grew 
('Iud flourished. By the mid-1990s) the 
lower prices and'rapid innovation 
generated by competition and deregula~ 
rion of long-distance telephone service 
and tdecomrnunications equipment 
manufacturing in the United Srates 
prompted U.S. policy makers to seek to 

extend competition more broadly 
throughout the; domestic telecommuni­
cadons industry. This effort coJminated 
in the passage of the Telecommunica­
tions Act of 1996, which eliminated 
legal restrictions on competition in local 

Thanks in significant part to the 
Antitrust Division's activities. consumers 
today have more choices fhan ever 
before in choosing among prov;ders for 
local telecommunications services, for 
wireiess services, for video services, for 
Internet services, and for international 
telecommunications services. 

relephone service and finnly est~blished 
;l fundamental national policy favoring 
competition and deregulaTIon in aU 
telecommunications markers. The new 
competitive environment created by the 
Tdecommunicatjons A(:t presented 
several competition advocacy challenges 
for the Antitrust Division, whlch are 
reflected in its activities since 1996. 

1. Opening Local Teiecommunica~ 
Hons Markets, The Telecommunications 
Act of 1996 created opporrunities to 
eliminate the most important remaining 
monopoly in the telecommunications 
industry-the monopoly of local tde~ 
communications services conrroUed by 
the Bell Operaring Compani"" (BOGs) 
and other incumbent toeal exchange 
carriers. The Antitrust Division has 
worked to maximize those opportunities 
by successfully advocating principled 
and procompecitive interpretation and 
implemenration of the local market 
opening provisions of the Act. 

To that end, the Division filed 
extensive ;;ommcnrs in the FCCs Local 
Competition ru1emaking advocating 
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The globafization of the tefecommunications industry has created new challenges for 
the Antitrust Division The Division's mission in the global arena mirrors its domestic 
miss;on. 

principles tha~ the: FCC adopted when 
it promulgated its local competi~jun 
rules. The Division then worked closely 
wjrh the FCC in defending thost" rules 
(and the Fec>s rulcmaking jurisdic­
tion) in the Eighth Circuit and before 
the Supreme Court, which largely 
upheld the FCC's procompetitive rules. 
The AntitruSt Division al&o assisted in 
s~lCce5sfuUy defending actions in which 
the Co)nstirmionaliry of the 1996 Act's 
transitional restrictions on the BOes 
were challenged: Assistant Attomey 
General Jod Klein successfully argued 
in the U.S, Courr of Appeals for rhe 
Fifth Circuit that the restrictions on the 
BOes do nOt constitute a '"bill of 
attainder'" and are not otherw~se unCOHw 

srirurionaL 

The Antitrust Division has also 
assisted in moniwring and filing anticm 
briefs in the numerous district court 
and COUrt of appeals cases under Sec­
tion 252 of the Telecommunications 
Act, reviewing arbitrarcd interconnec­
tion agreements Detween in~umbent 
local exchange carriers (LEes) and new 
entrants.. These efforts have helped to 
produce a substantial body of prec('dent 
supporting appropriate, procompetitive 
iIHerpretations of the market-opening 
requirements of Sections 25} and 252 
of the Act. 

Tnese litigation victories havt. bct.n 
critically important in establishing a 
solid legal foundation for the market­
opening process contempiated by the 
1966 Telecommunications Act, but 
litigation victories will flm, by them· 
sdvest create competition. Successful 
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competition will abo require incumbent 
LECs ,md neW entrants to implement 
the rerhnicaUy complex arrangements 
for intcr(onncct~on and aCCe$b to the 
incumbents' ubiquitous local networks, 

The development of these arrange· 
meats has been the foclls of a substan­
tiat por:tiofl of the Division's efforts m 
connection with irs reVtC"A-' of long­
distance service applications by the 
BOO; under Section 271 of the Act. In 
late 1996) the Division s.olicite,d pubEc 
input concerning the stand::trd that it 
should use in reviewing these applica­
dons, and concluded that ir would 
support Section 271 applications of'lly if 
rhe app~lca.nt demonstrated thar its 
local market was "fully and irreversibly 
ope.'1 to competition,'" The FCC 
adopted an interpretation of the criticai 
'thre~ho!d rcqllircmclltli of Section 271 
that foUo\\'ed the Division's n:commen­
dations, The agency's decision was 
affirmed by the i),c. Circuit Court of 
Appeals. The Division has explained in 
detail-in its formal evaluations of 
Section 27J applications, in .:;peeci1es, 
and in irs frequent ciiscussions with 
interested partit:s-how it will apply 
that standard in evalu;)ting many spe­
cific controversies that c.an be expected 
to arise in connection with the market­
opening process, The Division has 
devoted substantial resources to the 
.::ontinuous monitoring of the HOes' 
market"opening efforts, through discus· 
sions with thc BOes, competing carri­
ers, consumer groups, state commIS­
sions, and others. As a result uf this 
p'rocess, many of the requirements for a 
successful 271 application have been 
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met by :l number of BOCs, :,1od the 
Division is hopeful that successful 
applications, demonstrating fully and 
irrcver:;ibly open markets~ wlli be filed 
in the near fumre. 

These effort!; have led to substantial 
entry by competitive local eXChange 
carriers (CLECs). Using exclusively 
their own facilides or a .::ombinarion of 
their own facilities with clements of the 
BOCs' networks, these CLEes are 
providing local telecommunications 
services to an bereas!ng number of 
customers. CLEO. had installed more 
man 800 voke switchc5 by the t:ld of 
1999, compared to a total of 139 voice 
switches in 1996. CLEes tripied the 
size of thelr local fiber transmission 
networks from 1996 to 1999. As of 
June 1999) CLECs had obtained ~p~ 
proximately 685,000 unbundled loops 
from incumbents (an increase of 180 
percent over the previous year) and had 
collocated in Wtfe centers s.erving 60 
percent of all lincs in the counrry (com­
pared to 32 percent the previous year), 
CLEO.; have achicved local market 
shares approximating 10 percent in 

· I 	 some st.1tes, .1 remarkable achievement 
in markets that were virtually complete 
monopoties throughout most of the 
twentieth century. 

2. Promoting Competition in the 
Global Telecommunications Market 
The telecommunications industry is a 
central component of the emerging 
global economy. As fitms in other 
markets bav!! expanded the geographic 
scope of their operations~ their need for 
global commwllcations capabilitiC5~ 
both voice and dat<l1 have greatly 
increased. Improved technology and 
more compttitive telecommunicatIons 
markets throughout the world have also 
lowered the costs and prices of tele­

communications s(rvices, further 
stimulating demand for international 
communications. 

The globaEz:uion of the telecom­
munications industry has created new 
duHenge.s for the: Antitrust Diyisioll. 
The Division's mission in the ,global 
arena t-:lirrors its domestic mission. 
First, we have worked to support the 
open:ng of markets for international 
relccommunicJ.tions1 J. proccss that wiH 
also entail the opening of markets in 
other countries. These lntcflunonal 
market-opening e.fforrs will benefit 
Am(crican consumers, who purchase a 
la:ge share of imcrnation,li telecommu­
niculons services, It will also benefit 
A;nerican ~decommunica.tions firms, 
whose experience in competitive do­
mestic markets has positioned them for 
success in the international arcna as 
welL Second, we have: wotked dostly 
with telccommut1kations and compt:ti~ 
tion authorities in Other countries, 
p;micubrly with respcn to merger 
enforcement, to ensure the consistent 
application of sound polides that wiIi 
protect comfX!tition in international 
markets. 

The tntnsition to deregulatcd, 
competitive telecommunications mar~ 
'kcts will continue to create new chal~ 
!engcs for the Antitrust Division in the­
coming ye:.rs. That transition is far 
from complete. In many critically 
importam telecommunications markets, 
incumbent providers stilt maintain 
substantial market power. But the 
experience in moving [0 competitive 
equipment and long~distance markets 
over the past t\vo decndes and more 
recent experience in extending competi­
tion to other markets under the Tele­
communications Act has demonstrated 
the great benefits of competitivc mar-
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kets, Thanks in significant part to the 
Antitrust Division's activities, consum~ 
ers today have more choices: than ever 
before in choosing among providers fo!' 
l<x:al telecommunications services, 
wireJess services) video services, 
Internet services, and international 

telecommunications scrvice~, More 
importantly; the Divisionl 

$ efforts have 
helped to create a solid foundation for 
greater competition in the future and 
the lower prices} improved technology, 
and broader consumer choices that such 
competition prOVIdes. 
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International Antitrust Policy and Procedures a_ 

As a result of the increasing g1ob31~ 
i1.anon of the world economy in 

recent years~ i: is incre,asingly common 
for business (onduct in one country to 
have anticompetitive consequences in 
other coumrits, This trend has given 
risc to new chalknges for the Antitrust 
Division, The most immediate challenge 
is to ensure continued, effective cnforcc~ 
mcnt' of the Jnriuusr laws against un~ 
lawful condun, wherever it occurs, th;u 
causCS injury in the United States. As 
nored previously, the Division has 
actively pursued criminal enforcement 
against international cartels. The Divi· 
sion now has more Lf)an 30 ongoing 
grand juries-well over oncwthird of its 
criminal iJ1ve~;dgations-Iooking into 
international carrel activity. 

The Divi~'ion has also sought to 

CGcollf<lge developments in competition 
law throughout the world that will 
both further the enforcement of sound, 
effective antitrust laws and reduce any 
Costs imposed on United States busi~ 
nesses :Hid consumers by reason of the 
number of. or pOSSible inconsistencies 
among. ditTcrent national competition 
laws, To rhose ends, the Division has 

several steps to facilitate its 
)!".i"ingevidencc (botb documents 

witnesse,,» toc<lred abroad in con~ 
with its cartd enforcemetlt 

"ivitie" In April 1998, for example, 
OECD ntinister& endorsed a Divi~ 

i~~~~:~~;~~:~:;;)~Hard.Core Cartel 
\( that encourages the 

The Division now has more than 30 
ongoing grand juries-well over one­
third of Its criminal investigaHons­
looking into international cartel activity. 

29 OEeD member countries to enaCt 
and enforce laws prohibiting hard-core 
cartels as well as to enter into mutulll 
assistance agreements to permit the: 
sharing of evidence with foreign anri­
rrusr authorities to the extent permitted 
by national laws. In April 1999, the 
United States signed an agreement with 
Australia, [he first under the rnterna~ 
tional Antitrust Enforcement A...sistance 
Act of 1994, that wiU permit the twO 

antitru;-;t enton::c:nent agencies to share 
confidemia~ information on both civiL 
:1nd .:riminal matters. In March 1999, 
rhe United States signed ar'. anritrust 
cooperation agreement with Israel, and 
s;milar agreements were signed in 
October} 999 with Japan and BraziL' 

As described in detail above, the 
Division has been actively engaged in 
international merger and civil non­
merger enfor-cemcnt. in many cases the 
business conduct involved is subject to 

review by tWO or mOre countries' 
antitrun agencies. As a result, the 
Division has had numerous occasions 
co work with the Commission of the 
European Communities on merger 
!Uatters and has had good experiences 
with cl1Se~specific cooperacion, One 
example is the WorldCom/MCI merger 
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During the past several years, the Division has also worked with other U.S agencies 
and in multinational fora to improve the overall environment for competitive markets and 
sound antitrust enforcement 

involving twO U,S, telecommunications 
firms~ which resulted in the divestiture 
of Mel's 51.75 billion in internet 
assets-the largest divestiture in U.S .. 
merger history. In that case~ the parties 

,provided written waivers of confidenti­
ality that permitted the twO agencies' 
staffs to work dosely together in 
making their independent analyses of 
the transaction, The Division lnd the 
Emopcan Commission uJrimate1y 
reached essentially the same condu~ 
sions) and before announcing jrs ap­
proval of the transaction in July 1998; 
the Comf!lission formaUy requested, 
pursuant to the 1991 U,S.~EU antitrust 
coop(:ratioo agreement, the Division's 
coopcra[ion and assisrance in entu<\ting 
and implementing the divestiture 
proposal that had been proposed to 
both the Division and the Commission. 
A simiiar procedure was successfully 
followed by the DiviSion, the European 
Commission1 and the merging parties 
in the Dresser/Halliburton merger, 
where the antitrust concerns were 
resolved by a U.S. consent decree 
requiring a significant divestiture. 

Anticipating that they win be faced 
with impommt transnational civil 
nonmerger matters, the United States 
.'lnd the European Union entered into a 
new positive comity agreement in June 
1998. This agreement builds on the 
posirive comity provisions of the first 
such agreement, which was adopted in 
1991. Under the «positive comity" 
concept, the antitrust authority of one 
country preliminarily determines that 

there are reasonable grounds for an 
antitrust inveStigation, typically in <l­

ease where a firm based in that country 
appears to have been denied access [Q 

the markets of another country by 
anticompetitive behavior in the latter. 
The requesting amhority refers the 
matter, along with its preliminary 
analysis, to the authoriry whose home 
markets are most dirc~tl}' affected by 
the suspect behavior, After consulting 
with the foreign antitrust authority and 
depending au that authority'S condu~ 
siom and actions, rhe requcsting au­
thority may accept the foreign 
authority)s conclusions or seek different 
results under irs own laws. 

\Vhik: no referrals have yct been 
made under the 1998 agreement. in 
1997 the Division made a formal 
referral under the 1991 agreement: 
rcgarding possible anticompetiti'Je 
conduct by cernin European airlines 
that may be preventing U.S.~bas.ed 
compUter reservations systems from 
competing effectively in .certain Euro­
pean countries. In 1999, the European 
Commission issued a statement of' 
ohjections, which opens formal pl'Ocecd* 
tngs, against one of the airlines pursuant 
TO this referral. 

During the past several years, the 
Di\.'ision has also worked with other 
U.S. agencies and in multinational fora. 
to improve the overall <:nvironmem for 
competitive markets and sound antj« 
trust enforcement, During this period, 
for example, the Division hilS cochaired 
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(with tbe Department of State) tlu; 
Structural Issacs Working Group of the 
U,S.-Japan ElIh~nced Inithttivc on 
Deregulation and Competition Policy; 
this group's joint report included 
commitments by the governm;;:nt of 
Japan to s[l'cngthcn its amitrusr en· 
forcement program. Similartj; the 
Division worked with USTR and other 
domestic agencies on the successful 
conclusion of tne World Trade Organi" 
zation (WTO) negotiatiom on basic 
reIccommuniCl.tions issues, which 
included agreement on :l Reference 
Paper on interconnection rules and 
other transitional compe:tition~related 
safeguards, Although the Reference 
Paper docs. not directly affect antitrust 
enforcement~ it does establish a mjn!~ 
mum level of effective (non-antitrust) 
regulation for governments to employ 
in liberdlizing former monopoly 
tdccom markets. 

The Division also particirate.s in 
discussions in the Ulcrc::tsing number of 
international fora, :nduding the 
OECD, NAFTA, the Asia Pa(ific 
Economic Cooperation, and (he l1t:.go­
tb.tions for the Free Trade Area of the 
Americas (FT,"\A), in which antitrust 
and competition policy issues arc 
discussed. In addition; the Division has 
participated (v,,-irh other U.S, agencies) 
during the past three years in discus­
sions of the WTO working group on 
the rc:arioruhip between trade and 
competition policy. 

In 1997, Attorney Gener;)j Reno 
and Assistant Attorney General for 
Antitrust Klein established an Interna­
tional Competition Policy Advisory 
Committee (ferAe) to examine rhe 
changing international environment 
from a.n outside~the·D£vision perspec­
tive. ICPAC devoted special attention to 
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three key issues: (1) How can We build 
a consensus among governments for" 
cooperntion and effective prosecution 
of a: international cartels: (2) How 
should we deal with the proliferation of 
premergcr notification requirements 

, and merger laws around the world~ so 
as to achieve sound results for both 
comumcrs and merging firms? (3) 
How should We deal with'the complex 
rdarlonships between trade and c()mpe~ 

tinoo? ICPAC, which was cochaired by 
former Assistant Attorney General Jim 
Rill and former U,S, lntern,ational 
Trade Commission Chairwoman Pauia 
Stern, met several times and hdd 
hearings in which antitrust officials 
from around the world as well as a 
wIde range of U,S. witnesses partiei~ 
pated, ICPACs report was issued in 
February 2000. 

• 
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I am very pleased to be here today. I want to thank the Haas School and Dean Tyson for 

inviting me to address you about a sUbject that I've thought and even re-thought about a great 

deal over the past few years: the subject of this panel, "Rethinking Antitrust Policies fo: the New 

Economy." 

My conclusion is that the Core principles of antitrust reflected in the Shemmn Acl--like 

other fundamental principles embodied in venerable texts like the Constitution and the Bill of 

Rights -should not be changed in this new era. All of these charters state enduring rules that ClIO 

and should be applied in new situations. The Framers of the Constitution surely could never have 

imagined electronic eavesdropping; but the Supreme Court had no trouble ruling that this form of 

invasion ofprivacy was subject to the Fourth Amendment. 

Core antitrust principles have served our Nation. our citizens, and ou: economy extremely 

• well in the more than a century since the Sberman Act was passed. And I expect that they wiil 

continue to do so in the 2lll Century. during this period of remarkable technological progress and. 

expansion. 

The core principles of antitrust are actually what Adam Smith wrote about more lhan two 

centuries ago: that free and competitive markels rcsu;t in maximum economic development, 

wealth creation, and consumer welfare, but that markets will not always remain free and 

competitive in the absence of effective government oversight In the end, antitrust is aU about 

market power - which every business understandably wants ~~ and the limits on how it can be 

obtained, preserved, and extended. 

The legitimate ways of acquiring and maintaining market power are essentially the same: 

• 
today as they were a hundred years ago; and the illegitimate ways are fundamentally the sume as 



• well. "Skill, forcsigh! and industry" is the tenn that antitrust lawyers use to summarize the 

pennissihle means of acquiring market power. But I don't have to tell this audience that that 

simple phrase can capture a broad range of productive and profitable business activity, activity 

that has contributed so much to our N.uion's cconorr.ic strcr.gth. And market power can legally 

be maintained in the same way, through innovation and competition in the markelpJacc. 

The illegitimate means of getting and keeping market power have c-hanged liH~C sir.ce 

Senator Shemlan's day as well, I will describe them in detail in just a bit. They deter innovation 

and restrict consumer choice. and they are as iUcgitimatc and illegal today as they were a hundred 
," 

years ago. 

Two important corollaries follow from all this: First, sound anlitnlst policy does not 

believe that big is bad or that success must be punished. Quite the contrary ~~ where success is 

• Ihe result of skill, foresight and industry, consumer welfare is enhanced" To Oe sure, there hnve 

been times when antitrust enforcement has appeared to take a tHfferent view, for exo.mple, during 

the 1960's, the Division sometimes disregarded sound. market-based nntitrust analysis in favor of 

a big~is-per sc~bad philosophy. But that view fell out o-f fashion decades ago, and there is little 

prospect of its revival. 

And second, since we believe that free and competitive milrkets maximize innovation and 

consumer welfare, we tend to disfavor regulation generally and certainly as a way to remedy 

abuses ofmarket power. Ongoing regulation is invariably inefficient, both because it undcr~deler5 

anticompetitive behavior and be<:ause it can be exploited by opportunistic rivals to hamper 

procompetttive conduct Thus, where possible, we seek structural, market~based solutions to 

serious competitive problems, because these solutions mean that consumers, not government 

• 
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agencies or existing monopolists, \\'111 get to chose when longstanding monopolies yield to 

innovative technologies and innovative business models. 

In this regard, I've been reading a lot lately about this issue of regulation wrsus stmctural 

so:utions ~~ as it affects a case of some interest to me. It's a case Ihal is well known to many of 

you as well, 1 'm sure. It involved complex and wide-ranging antilrust claims, resulting in il t:-ial 

that gained lots of attention, followed by a Justice Department proposal io break-up a major 

American corporation. 

H":rc's what the Wall Street Journal had to say about the case on its editorial page: 

"While the Justice Defklrtment can't promise any consumer benefits that might 

result from its suit to break up [tbe company], it is sure of one thing: This is the 

largest antitrust action ever filed. So much for the ment:::1ity of l11odem~MY 

• trustbusters. As long as they can tackle the biggest of all 'big businesses.' what is 

the difference whether the m:::ssive expenditure of federal money and effort is likely 

to cut anyone·s. , . bills':''' 

"Where is the problem that justifLes risking possible damage to the efiieienc" ofa 

vital part of the U.S. infrastTw::ture; damage to the investments of innumerable 

smaIl investors and penSion fund beneficiaries; possible damage to an imponam 

research and development enterprise? Iflhere is a problem that justifies all this we 

can't find it. Maybe it is because we prefer to deal in economics, rather than 

politics in such mauel's." 
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• By now, you may have guessed that this is an editorial about the Department's monopoly 

maintenance case against AT&T, a 1974 editorial as a matter of fact; but if it sounds familiar, it is 

because the same charges have been leveled against the Department's lawsuit, and OUf proposed 

remedy, in the Microsoft case. 

Then as now, the Department challenged illegal practices by a firm with monopoly power 

in a critical market, practices designed to maintain and extend the monopoly. 

Then as now, the Department was criticized for challenging a technology leader and a 

critical part of the economic infrastmcturc. 

Then as now, the Department sought a structural remedy because it is the most effective 

and efficient means of protecting and preserving competition. 

And then as now, dire predictions were made that structural reliefwolild kill the goose 

• that laid the golden egg. One of my favorites is a Forbes Magazine article published the day after 

the AT&T divestiture took place: "For the consumer, costs will go up and service down ... It's 

quite alanning, in fact, just how many top executives in the industry are predicting [this] ... get 

used to it; it's going to get worse." 

We now know, of course, that the divestiture in the AT&T case, far from making things 

worse, has unleashed unprecedented competition, innovation and consumer benefit. By 

separating lhe local telephone monopolies from other aspects of the telecommunications business, 

it has fostered the growth of the Internet, wireless conununications, broadband services and fiber 

optics, and other extraordinary innovations that were unimaginable when the divestiture took 

place. 
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And it has also led to substantial competition in telephone serVices and significantly lower 

prices for conswners. Since divestiture, prices for long distance calls have fallen dramatically, 

while per capita use of long distance service has almost tripled -- an extraordinary output effect by 

any standard . 

. We hclieve that the proposed divestiture in the Microsoft case simi lady would produce 

substantiallnnovatiofi dnd competition in the software business. The district court found that 

Microsoft illegally maintained its oper.1ti!1g system monopoly through a broad pattern of unlawful 

acts that crushed emerging threats to that monopoly posed by Ncts(;ape's browser, Sun '5 Java, 

and other cross-platfoml middJeware technologies. We need to make Sure that new technologies 

aren't subject to the same trenlment in (he furure or, even worse, Ihat inno....ators decide to avoid 

such technologies nltogether for fear that they may meet the same f.1te ifrhings don't change, 

The central feature ofour proposed remedy is spHrling Microsoft into an operating 

systems C1}mpany and an appEcatious company. Unlike the AT&T case, where line-of-business 

restrictions remained on the local telephone companies, here the separated businesses would be 

entirely free to compete with each other in all lines of business. Ench company would have the 

incentive to compete vigorously through developing and licensing products that compete with the 

r other's core business, 

For example, a separate appl,ications company would have the incentive to develop the 

best possible office suite, not only for Windmvs, but also for other computing platfonns like the 

Apple and Linux operating systems. Indeed, mucb liice the browser was in t995, before 

Microsoft commenced its illegal campaign, Office bas the very real potential to be a croS£­

platfonn rrJddleware threat to the dominance of the Windows monopoly. 
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Because Office is on enormously popular product - with over 100 million copies in usc 

around the world ~~ its aV'tliiability on other operating systems would give those operating systems 

a real opportunity to compete against Windows. As these other computing platforms grow and 

proliferate, moreover, we would expect the Windows operating systems business to face real 

competition for the first time. And this is only one of several ways in which the proposed split is 

likely 10 lacilitate competition. In toto. the result will be exciting and innovative new products, 

with more choices and lower prices for consumers. 

Now, there arc some who are suggesting that the reorganization will result in a loss of 
, 

efficiency currently generated by the coexistence of tile operating system business and the 

applications business under one roof. Thut argument is wrong as a matter of fact, and wro;lg uS: a 

matter of history tiS well. It is wrong as a matter offuct, since the two companies would be free 

to' exchange technical infonnation. as long as that infonnatlon was also made avnilable to third 

parties; and Mkrosoft has long claimed thut it provided third-party applications developer;; alllhe 

infonnution about its operating system that (hose developers could need to write their applications 

for Windows, If S0, there should be no real loss of efficiency in the reorgani:wtion. 

Tb(; argument is also wrong as a matter of history. The opponents of the AT&T remedy 

made the very same claim, arguing that the divestiture would imperil the efficiency of the 

telephone network; and that argument has surely failed the test of time. 

Now. let me move away from this specific example of "the more things change, the more 

they stay the stime" to the more general point about antitrust enfOrcement thnt I referenced at the 

beginning (lfmy remarks. While technology chJr.ges, ned that of course nffects the particulars of 
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• our ,ma1ysls, ar.tit.'1!st enforcement remains remarkably constant in its application of the core 

principles that have proven to be effective in protecting and preserving competitive markets white 

maximizing innovation and assuring low prices for consumers. These principles, as I noled curlier, 

have to do with market power and separating the legitimate, procompetitive ways it is ncquired 

and preserved, from the illegitimate, anticompetitive ways. 

Let me reiterate the fUtldamental point businesses want market power·, 1.<:., the ability to 

make more than normal, competitive profits. It's good for Ihe business, good for ils employees, 

and good for its shn.reholders. And a ratIOnal, procompctitiv-e system of antitrust luws must seek 

to ensure that the way business gets that market power is good for wlt.'>umers as well, 

To take an obvious example of a good way of acquiring and ?:-otecting market power, one 

from outside the antitrust arena, though by no means inconsistent with it, let's look at patent law, 

• Here is an example where We grant stalutory protections that tend to create and protect market 

power. That is why drugs cost so much -~ absent patent protection, once a drug is created, it 

could be duplicated and readily sold at a small fraction of its patcnt-pro(ccted-price. The rationale 

behind patents, and the market power they establish and protect, is that. in the absence ofpatent 

protection and the returnS it generates, no one would spend the money on R&D necessary to 

develop the drug in the first place. In short, \ve create a 1egally imp<Jsed barricr to entry ~~ 

intellectual property (or IP) protection -- in order to ensure that innovation is encouraged, One 

. can argue j as many 00, whether the period of IP protection is too long or 100 short to stimulate a 

desirable level of overall R&D, but the basic principle that, absent some IP protection, innovation 

would be harmed IS clearly correct. 
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• The next point i want to note here is that market p()\';'er is not a u:1itary thing: there is 

market power and there is market power. Lots ofbusinesses enjoy at least some market power, 

but very few enjoy monopoly power over any sigr.ific3m pt;riod of time. Brand loyalty or a first-

mover advantage, for example, may give ubusinelis the ability to ch(lrge prices u bit above the 

competitive level, but in the absence of stronger barriers to entry than just bt<lnd loyalty or a 

simple first~mover advantage, the magnitude of these sup:acompctitive profits urc likely to be 

quite modest. 

This point, in turn, is key to understanding a fundamental market dynamic that animates 

antitrust analysis, i.e., the strength ofbarriers 10 entry is ultimately what detennines how much 

market power a business will be able to susiain and exploit At the sume time, and liomcwhat 

parndoxlcally, the more a bu!>iness expioits such PO'wer, the more potential competitors want a 

• piece of the action, [n short. supracompetitive profits. like well-known movie stars, draw a 

crowd; businesses, just like the bank robber, Willie SultO'n, wact to' be where the fr.oncy is, 

Acd, in fact. as it turns our, because ofthe powerful incentives of the marketplace, it's 

quite rare (hat we see strong barriers to enrry enduring for long periods of time, That is especially 

true in the absence of illegal business practices that augment the natural barrie:'!> that exist, a point 

that I want to come back to in il moment because it is at the beart O'f what antitrust enforcement is 

:all about: But this view about the strength ofentry barriers, at least in certain critical industries, 

has not nlways been widely shared, On the contrary, there have been quite a few times in our 

history when entry barriers to partictllar markets were thought to be so strong, we concluded that 

the market was a so..called "natural monopoly" nnd that we had no choice but to regulate it. 
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• Indeed, not so long ago, that was the case with respect to surface and air tmnsportation, 

telephones, and energy (and as to the latter two, sti!! is the case to some degree even today). 

But now, with increasing confidence and conviction, we in America (and much of the 

world as well) have been won over to the view that, in the absence of illegal practices, technology 

will ultimately be able to erode almost any burrier to entry. Consequently, for several decades 

now, we have wisely adopted a national policy that favors deregulation and market forces instead 

of regulation. 

This is not to suggest that market forces cannot generate strong barriers to entry. They 

can, especially in markets characterized by a so-called positive feed-back loop, either from scale 

economies or from what economists call "network effects." What this fancy jargon means is 

something we all tend to understand intuitively: in certain circumstances, nothing succeeds like 

• success. A network effect occurs when the more a business sells of a particular product or 

service, the more people want it because its increasing adoption increases its value to the next 

user. A classic example, of course, is the telephone: the more people on a given network, the 

more value the network has to potential users, making it easier to get the next customer, and so 

on. Indeed, once a nctwork gets a sufficiently large number of customers, it becomes almost 

impossible for a new entrant without access to the network to successfully challenge its 

dominance. 

Two things I want to emphasize here about these kinds of positive feedback situations: 

first, they existed in the old economy, just as they do in thc new. Wc had an old-economy case 

against AT&T, for example, where market power was derived in this fashion. And our new­

economy case against Microsoft relies on this notion as well. 

• -9­



• 


• 


• 


Like the telephone system, the Windows operating system at issue in the Microsoft case 

also benefits from a positive feedback loop. People select an operating system based largely on 

the number of applications available to run on that operating system, and people who develop 

applications want to develop them for the most popular operating system, since that is the way to 

sell the most applications. As a result, a dominant position in opemting systems reinforces itself 

because the applications developers write to your operating system and then morc new computer 

buyers want your operating system because desirable applications are available to run on it. 

The second point to understand ahout these positive feedback loops is that there's nothing 

illegal or even undesirable about them: they are an outgrowth of market forces and consumer 

choice and, so far as the antitrust laws are concerned, businesses which have the skill and 

foresight to understand and take advantage of those forces are entitled to enjoy the fruits of their 

efforts. 

In both AT&T and Microsoft, antitrust enforcement became an issue not because of the 

acquisition of market power but because of how that power was protected and/or expanded. This 

is a fundamental point to understanding the future of antitrust enforcement and so, in the time that 

remains, I would like to expand on it briefly. 

As I have noted, we in America have chosen, wisely in my view, to reject an effort to 

regulate all monopolies; instead, we generally put our faith in the ingenuity of the market -­

entrepreneurs and innovators -- to erode barriers to entry and protect consumer welfare. But if 

monopoly power, once had, can be used to protect and extend itself, our reliance on the market 

will be frustrated and consumers will be hurt. Unlike positive-feedback-loops, which are a natural 

and inevitable market phenomenon, abuse of market power is anticompetitive and harmful; it 
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 means that a monopoly position has prevented innovation and entrepreneurship that would 

strengthen the economy and increase co~sumer welfare. 

What's interesting in this regard M_ and this is why I say that the new economy is 

fundamentally no different from the old when it comes to antitrust enforcement -- is that the 

anticompetitive techniques used to protect and extend monopoly power in the new economy are 

essentially no ditTerent from those used throughout history. Put a bit differently, while technology 

changes, human nature, as Adam Smith taught us long ago, does not. There arc, to paraphrase 

Paul Simon, only so many ways to illegally hurt your competitor. 

In OUT business, there are generally about a half-dozen or so of these techniques and they 

are used in the new economy in much the same way that they were used in the old. Let me first 

mention the basic techniques and then i11.ustrate their application by referring to cases involving 

the new and old economies, mentioning for illustrative purposes three that are currently in court. 

The basic techniques -- apart from good old fashioned collusion in which potential competitors 

agree not [0 compete -- typically involve cutting off competitors' access to important suppliers 

and markets, inducing rivals not to compete, using tying to force customers to purchase other 

products, and engaging in predatory tactics to raise rivals costs or cut their revenues without a 

real business justification. Basically, these are the time-tested tricks of the monopolist's trade. 

Let's take a quick look at several of them. First, there are the traditional anticompetitive 

distribution techniques: intimidating or coercing distributors. who need your monopoly product, 

either infOImally or through fonnal exclusionary contractual arrangements. These kinds of 

practices are as old as the antilmst laws themselves and rest on the sound premise that the use of 

market power to restrict distribution of competing products can only injure consumers. That 
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.: point is at the heart of our complaint in the Dentsply case, II very old economy case involving fal!.'c 

teeth .md exclusive dealing eontracts with dC:ltallabs. It was also a key issue in the Microsoft 

case wht"t'C the judge found that Microsoft repeatedly intimidated OEMs who wanted to distribule 

competitors's products and used exclusionary contracts with internet Access and Content 

Provider:> to limit their distribution of the Nctscapc browser. 

A second common, antk:ompetitive distributional practice involves tying two products 

together -- once again, a viointlon as old tis the antitrust laws thernseives. Tying aliows a firm to 

use its market power in one proouct to force consumers to take a second product and thus oficn 

makes it harder for the firm's competilors to distribute their products. To be sure, a tying casc 

can present complex factual issues about whether there arc one or two products at issllc, which i:1 

turn can raise important questions about potential integrative efficiencies that might result fron: a 

• "lie." But distributional efficiencies ~~ I.e.. simply putting two products together ~M are no defense 

10 lying. That was true in the 1 93-0s when a u:umimous Supreme Court ruled that IBM's decisio:l 

to tie calculating cards to its calculator was unlawful and that was also true under the District 

court's opinion in Microsoft involving the tying of Microsoft's browser to its monopoly operating 

system. 

Since a lot of discussion has focussed on [he tying issue in Microsoft. let me emphasize 

that ties in the softv.!are industry. especially where. as in our case, the t:ed product (c,g., 

browsers) ,:ould undermine the monopoly position of the tying product (e.g. operating systems) 

can have particularly strong anlicompetitive effects. In this regard. we need look no furtber Ihan 

the remarks of Microsoft'$. Chief Operating Officer of Microsoft when he was asked in J998 how 

small 5Ofu\':\te companies could compete on products that Microsoft plans to fole imo its 
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operating system. His reply: these smaller rivals had three possible paths •• they could fight a 

losing battle, they coul~ produce a successful product and then sell to Microsoft or another large 

company, or they could "not go into business to begin with because, hey, if you're a betting 

person, you know which way it's going to go." It's hard to think ora greater deterrent to 

innovation. 

The next set of traditional antitrust violations involve what we call predatory, as 

distinguished from exclusionary, practices. Here we're talking about a business incurring 

expenditures that would be profitable only if they will defeat a competitor and then allow the 

business to recoup the shotHcnn costs of the action through the long·tenn preservation of 

monopoly profits. And here ngain, these practices were used in the old economy as well as the 

new, a point readily demonstrated by the fact that this issue is at the heart of our American 

Airlines case and was key in Microsoft as well. 

In the American Airlines case, we charged that, when faced with new entrants in Dallas, 

American incurred great expense -- by saturating the relevant city-to-city markets where the new 

entrant had started service (e.g., Dallas/Wichita) and lowering prices substantially -- in order to 

drive the new entrant from the market. The essence of the case is our claim that American would 

never have engaged in these practices had it not known that it could eliminate new entrants and 

then recoup its short-term losses by enjoying monopoly profits in the future. As American's CEO 

said t.o his colleagues at the time, "if you're not going to get them out [of the market), then [there 

is1 no point to diminish [our] profit." 
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Moving next to the new economy, the facts of (he Microsoft case provide an espccially 

powerful example of this predatory technique, There, the judge found that Microsoft had spent 

hundr,;:d.<; of millions of dollars to develop ane distribute Internet Explorer, nm juSt tar WindQws 

but for Internet Access Providers and even for Apple. Microso:t did this, the court further found, 

even though it intema!lydescribediEasa ..no~rcvent1e product" and knew that, standing on its: 

own, Microsoft's IE business strategy made no sense, After at:. :(5 hard to sustain a business 

plan by paying millions of dollars to induce others to distribute a no~rcvenl1e product, especially 

one that cost hundreds of millions to develop. What made this strategy even more perplexing is 

that, according to Microsoft's own documenls, "browser market share" - share of this: 110­

revenue product .- was seen a "priority number I" within the corporation, 

The reason this otherwise irrational business strategy made sense, of course, is that. as the 

• district court found, Microsoft was protecting its monopoly profits in Windows by making sure 

that Netscape's browser did not obtain sufficient market share to create a pilltfonn that ~oulc 

ultimately erode Windows' dominance -- a fear that Bill Gates highlighted at the outset of 

Microsoft's anticompctitive campaign by noting that, if Netscope wusn't stopped. its browser 

would be able 10 "commodilizc" lhc operating system, 

1 could give other exampfes of anticompetitivc practices in the new economy - like 

withholding tethnical information that competitors need to compete -- which were 'llso observed 

in the old economy. But by now I think you get my basic point: when it comes to antitrust 

enforcement, the new, new thing isn't so new after aiL 

So let me conclude by highlighting two points. First, the focus ofantitrust enforcement 

tomorrow, as it was yesterday. will remain on preventing the traditional antkompetitive 

• -14­



• 


• techniques that businesses with market po\vcr have long used 10 maintain and extend that power. 

And secQnd. given my first point, in the new economy as in the old, businesses with market power 

should ~ave little problem in ordering their affairs in a wny that keeps them free from antitrust 

difficulties, 

• 
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