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UNITED STATES ISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA
Plaintiff,

Case Mo, 97-CV-1206

ALBANK, F3R, and
ALBANK FINANCIAL CORPORATION,
Defendants.

CONSENT DECREE
L INTRODUCTION AND SUUMMARY

The United States has entered info this Consent Decree with defendants ALBANK, FSB and its

parent corporation ALBANK Financial Corporation (collectively. "Albank” or "the lender"),

simultaneously with the United States’ filing of its Complaint alleging that Albank hag violated the

Fair Housing Act (42 1J.5.C. §§ 3601-3619) and the Equal Credit Opportunily Act {15 U.S.C, §§
1691-16915) ("ECCA™.

Albank is & federally chartered savings bank with $3.5 hillion in assets headguartered in Albany,
New York. Albank makes slightly more than half of its home mortgage loans through
“eorrespondents” - mortgage bankers or brokers.{l It has made mortgage loans in Connecticut
and in Westchester County, New York, since the late 1980's, entirely through correspondonts.

The Umted States' Complaint alleges that Albank gave its correspondents oral and writien
instructions that Albank would not fund loans from Westchester County below Interstate 287 and
certain cities and other areas in the State of Connecticut, each of which areas contains

communities that are identifiable as African American or Hispanie.(2]

In Connecticu, Albank ¢xplicitly stated that it would not fund loans secured by residential
propertiss iacatcd within the five cities of Hartford, New Haven, Bridgeport, New Britain, and
Waterbury. In three of these cities, African Americans and Hispanics approach or exceed a
majority of the popalation (Haﬂford New Haven, and Bridgeport); in two of these citics, African
Americans and Hispanics constitute approximately 25 percent of the population (New Britain and
Waterbury). Albank also would not fund loans secured by residential properties located in the
corridor along Interstate 95 and Long 1sland Sound. This area includes the cities of Stamiford and
Norwalk, Connecticut, where African Americans and Hispanics constitute approximately 25
percent of the population. In Westchester County, New York, Albank excluded the part of the
county south of Interstate 287, where morc than 75 percent of the county's African American
residents Hive and where more than 66 percent of the county'’s Hispanic residents live, When
Albank made exceptions 1o these policies in Westchester County or Connecticut, it did so
predominately for white borrowers,

The United States contends that the defendants’ refusal to fund loans secured by residential
properties in the identifiably African American and Hispanic geographic areas has no sound
business justification, and, i fact, departs from what the United States contends ars accepted
mortgage banking and loan purchase practices regarding the location and type of residential
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properties that may secure residential morigage loans. For example, the restrictions established
non-contiguous enclaves within the geographic area where the bank otherwise funded loans, and
persons residing within such enclaves were not eligible to obtain Albank residential mortyage
loans, without regard o their qualifications for credit or the values of their homes. The United
States contends that the redlining policies, and the exceptions to those policies, were implemented
with the purpose of discriminating on the basis of race and national origin in the extension of
restdential mortgage financing.

Albank denies that any act or omission on its part as alleged in the government's complaint or this
Consent Decree as violative of federal law was motivated or influenced in any manner by
discriminatory intent or considerations of race or national origin of any kind, including, but not
hmited to, racial or ethnic bias. Albank has agreed to the undertakings set forth in this Consent
Diecres 10 settle the government's claims against it and because it believes the affirmative
mortgage activities and practices described will assist in better serving all members of the
communities where it funds mortgages through its correspondents and because it believes that
such actions and practices are consistent with Albank's practices in the areas in which it has a
physical presence and 15 pctaally located.

There has been no factual finding or adjudication with respect to any matter alleged n the
Complaint. The parties enter into this Consent Decree to resolve voluntanily the claims raised in
this suit in order (o avoid litigation, and sgree that the terms of this Decree provide 4 reasonable
means of addressing the concerns of the United States and Albank, The emry of this Consent
Decree is not and is not (o be considered an admission or finding of any vielation of law by
Albank.

Through this Consent Decree, Albank states its commiiment to make s busingss decisions
without regard 0 race, color, or national origin and fo serve all communities in the areas in which
it does business, regardless of the race, color, or national origin of those residential areas’
residents, To provide increased access to credit opportunities for individuals in the previously
excluded areas, Albank has devised o remedial special morigage lending program which includes
homebuyer counseling and marketing tailored to the communities that previcusly were excluded.
Albank also will implement 2 program to underwrite approximately $35 million in residential
mortgage financing i the previously excluded cormmunities and to offer such financing at interest
rates below the market, Athank has also initiated a bank-wide Fair Lending Action Plan that is
incorporated in this Decree, The United States agrees that Albank’s subsidy for the special lending
program, which approximates $8.2 million, together with Albank's plan for providing its mortgege
loan products to the previously excluded communities, constitutes an appropriate remedy for the
violation alleged i the complaint.

Now, therefore, on the basis of the foregoing representations of the United States and Albank, it is
hereby

ORDERED, ADJUDGED, AND DECREED, as follows:
H. GENERAL INJUNCTIVE RELIEF

2ofll

1. Albank and oll officials, employees, agents and successors thereof, including such newly
formed affiliated entitics as ALBANK Commearcial, are permanently enjoined from
ez&g&gmg in any act or practice that discriminates on the basis of race, ¢olor, or national
origin in any aspect of residential real estate-related transactions, in violation of the Fair
Housing Act, 42 US.C. §§ 35601-3619, and in any aspect of credit transactions, in violation
of the Equal Credit Opportunity Act, 153 U.S.C. §§ 1691-16911 This iny unction includes,
but fs niot himited to, any use of race, color, or national origin In defining a market area and
determining geographic areas from which Albank will accept loan applications.

2. Albank shall permanently remove all geographic limitations on the scope of its mortgage
lending activities in Connecticut and in Wesichester County. In expanding ifs lending
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business into new terrifories, Albank shall select and define its markets in a manner that
does not discriminate on the basts of race, color, or national onigin.

1. SPECIAL MORTGAGE LENDING PROGRAM FOR PREVIOUSLY EXCLUDED AREAS

1. To provide increased access (o credif opportunities for individuals in the previously

excluded areas, Albank will implement a special mortgage lending program which includes
outreach to the excluded minority areas, homebuyer education and counseling services, and
a commitment of $535 million of below-market loans in these areas. (1

2. To implement the special mortgage leﬁdin g program, Albank will institute a targeted

marketing program in designated census tracts of the cities of Hartford, New Britain,
Stamford, Norwalk, New Haven, Bridgeport, and Waterbury in Connecticut and in southern
Westchester County, New York,

3. The targeted marketing program in the designated Census tracts will include the following:

a, Albank will advertise the availability of its residential mortgage loan products,
through morigage bankers and brokers and directly, in media directed to members of
minority communities in the designated census tracts. Advertisement in these media
will note the availability of the discounted mortgage loan product and the method of
acoessing the pradugt, Le., through mortgage broker and mortgage banker
correspondents. Albank will create a brochure deseribing the special mortgage
fending program to be distributed prmarily through morigage brokers, mortgage
bankers, real estale agents, communily groups, and churches; and Albank will utilize
direet mail to target borrowers in the designated censas tracts.

b, Albank will contact community housing, neighborhood preservation and comnrunity
development organizations to build awareness of, and support for, the special lending
program, Albank will work through the applicable real estate brokers and agents to
disserinate information about the special mortgage lending program. This will
inglude direct mail to real estate brokers and agents serving the targeted communities,
offers by Albank mortgage persennel to speak at organization ¢vents and print ads in
the organtzation newsletter. An Albank morigage loan officer also will personally
visit each correspondent mortgage broker and mortgage banker serving the designated
census tracts to explain and promote the discount mortgage loan program.

4. Albank will implement a homebuyer education and counseling program designed to assist

residents of the listed Census tracts in obtaining mortgage loans. As desenbed below,
Albank has agreed to contnbute $350,000 for homebuyer counseling to assist prospective
loan applicants in the targeted Census tracts in Connecticut and Westchester County, and to
expend intermally, principally in the form of services, at least an additional $356,006 in
implementing the lender’s own homebuyer education programs in these designated areas.

. Albank’s own homebuyer education program shall consist of sponsoring, on its own, or with

s correspondents or community organizations, as it deems appropriate, "Homebuyers
Seminars®, on a semi-annval basis during the five-year period covered by the Consent
Decres, in each of the following areas: Bnidgeport, Hartford, New Britain, New Haven,
Waterbury, Stamiord and Norwalk, in Connecticut; and Yonkers, M1, Vernon and New
Rochelle, in Westchester County, New York. These seminars will include presentations by
attorneys, real estate agents, consumer debt counselors and property inspectors, and include
such Wpies as buying versus renting, how to determine how much home a buyer can afford,
gualifying for a home montgage loan, the credit approval process, and working with a real
estate agent or 2 "buyer's broker™.

5

. Albank will alsc provide longer term, more in-depth educational services to potential

homebuyers in designated census tracts through organizations praviding homebuyer
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education and assistance, debt counseling and/or similar services in a comprehensive,
individualized, and sitnation specific manner. Within 90 days of the entry of this Consent
Decree, Albank will submit to the United States for approval, a list of organizations
proposed to provide the education and counseling services and a description of the programs
to be provided,

7. Qver the next five years Albank shall make at least $55 million in loans in designated
Census tracts (see Altschments A-C) within the previously excluded areas i Connecticut
and Westchester County. These loans shall have an interest rate 1.5 percentage points below
the interest rate the lender would otherwise charge. Such loans shall be available 1o any
qualified borrower seeking to oblain a mortgage loan (including purchase money or
refinancing loans) up io $214,600 in value, to be secured by a home located in a designated
Census tract. Loans made by any subsidiary of Albank in accordance with the paruneters of
the special mortgage lending programn wiit also count toward the $33 million goal. All loans
will be underwritten consistent with the safety and soundness of the lender.

8. Albank shall make at least $20 million in below-market loans as described sbove on
properties located in majority minority Census tracts south of Interstate 287 in Wesichester
County, New York (see Attachment A). These loans shall be made within 26 months of the
date this Decree 1s entered. shall use its best efforts to make at least $10 million of

such loans within the first 14 months and $10 million within the next 12 months, {41

9. Albank shall make at feast $35 million in below-market loans as described above, on
properties located in Census tracts within the cities of Hartford, New Haven, New Britain,
Waterbury, Bridgeport, Stamford, and Norwalk, and which are located in 25% or greater
non-white Census tracts. {See Attachments B-C). These loans shall be made within five
vears of the date this Decree is entered. Albank shall use 1ts best efforts to make at least §7
million of such loans in each of the five vears. Further, at least 40% of the $33 million in
foans shall be made in listed Ceusus tracts within the cities of Hartford, Bridgeport, and
New Haven {Attachraent ()

10. The total value of Albank's below-matket loan program under this Decree represents (over
the average life of these loans} a cost to Albank of $3.3 mitlion for Westchester County and
$4.9 millien for Connecticut. If, at the end of the relevant time period (26 months for
Westchester County, five years for Connecticut), Atbank has not made the requisite amount
of below~market loans ($20 million in Westchester County, $33 millicn in Connecticut) in
the designated census tracts, it shall make a contribution, m an amount egual to the
reruuning balance of the total value of the program as calculated above, o commurity
organizations dedicated to the improvement of housing or home ownership in the relevant
area. (3} If a contribution is required by this paragraph, Albank shall make a proposal, within
60 days after the expiration of the relevant time period as described above, to the United
States for approval. This proposal shall identify the doHar amount of the contribution, the
organizations selecled, the projected use of the funds, and the fund disbursement schedule.

11, Albank will retain discrotion to impiezﬁxenz additional actions that it belicves appropriaic to
achieve the remedial goal, withowt prior approval of the United States or this Court except
as olherwise provided in this Order.

IV. ALBANK'S FAIR LENDING ACTION PLAN

I. Albank is commtied to fair lending throughout its institution as demonstrated by its Fair
Lending Action Plan. in conjunction with the fair lending and community reinvestment
programs already undertaken by Albank as described in Attachment D, Albank will
impiement the Fair Lending Action Plan that its Board of Directors approved and proposed
to the Office of Thrift Supervision in early 1997, The Fair Lending Action Plan includes the
following components:
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2. Albank will appoint one or more fair lending officers and create a fair lending committee
and appropriate subcommittees to oversee all efforts regarding the implementation of the

. Fair Lending Action Plan, development of a fair lending policy statement, training,
demographic research, and affirmative marketing.

3. The fair lending committee will review all lending-related policies and procedures to ensure
that the bank’s policies do not have the purpose or effect of discriminating against particular
racial or ethnic groups and also that all standards and practices are supported by legitimate
business needs. Within 45 days of the entry of this Decree, Albank will adopt a {air lending
policy statement and submit it for approval by counsel for the United States. The statement
shall be distributed to all employees whose responsibilities include contacts with customers
or correspondents, within 30 days of the United States' approval of the statement.

4. Albank will conduct demographic research to identify the credit needs of all the
communities in the previously excluded areas and determine the mortgage loan product or
programs that will best meet the needs of each area. Albank will also develop marketing
strategies designed to ensure its products are available to all segments of the markets 1t
serves and monitor the effectiveness of these stratcgies. These strategies will includc the
following: advertising in media directed to members of racial and ethnic minority
communities; including equal housing opportunity logotypes, statements, or slogans in its
advertisements that are consistent with the standards specified in 12 C.F.R, 338.1-338.4,
ensuring that the use of human models in advertisements will reasonably represent all races
residing in areas where Albank's loans are marketed; identifying mortgage bankers and
brokers that serve racial and ethnic minority communities; and contacting real estate brokers
and agents, community groups, neighborhood preservation groups, and community
development organizations that serve racial and ethnic minority communities.

. 5. Albank’s training subcommittee and the corporate training and development department

have begun implementing a fair lending training program. Within 90 days from the entry of
this Decree, Albank will fully implement this program by training all personnel whose
assigned duties include contacting customers or correspondents, as well as all personnel
responsible for making underwriting dectsions and determining the regions where Albank
will market its products. The program will include training of new employees and officers
1o develop their understanding of fair lending laws and regulations before providing services
on Albank's behalf. This training will include specific components designed according to a
staff member's level of need and involvement in the lending process. However, cach
individual who participates in the training will receive, at a minimum, the following:
Albank's fair lending policy statement; a copy of this Consent Decree; instruction regarding
the obligations of Albank and its employees pursuant to this Decree; and instruction
regarding all applicable federal laws, including the Home Mortgage Disclosure Act, the Fair
Housing Act, the Equal Credit Opportunity Act and the Community Reinvestment Act. In
addition, Albank's traiming program will establish a standard and consistent manncr in
which to treat all customers; educate employees to respond to the needs of customers in
racially and ethnically diverse markets; and counsel employees as to the potential individual
and bank penalties for discriminatory behavior or violations of this Decree, including
Albank's disctplinary policy for violations of fair lending laws and regulations.

6. Within 60 days of the entry of this order, Albank shall implement procedures to monitor and
assess the progress of the Fair Lending Action Plan, including requiring regular written
reports to the fair lending committee.

V. NOTIFICATION AND EDUCATION OF CORRESPONDENTS

. 1. Within 30 days of the entry of this Decree, Albank shall inform the mortgage brokers and
mortgage bankers with whom it does business of Albank's commitment to fair lending. All
of Albank's contracts with its correspondents will be amended to reference the parties'
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respective obligations under fair lending laws as well as to reiterate Albank's commitment to
fair tending practices and its expectation of a similar commitment from the correspondents.
To further ensure that Albank's correspondents are aware of Albank policies, Albank's fair
. lending policy statement shall be provided to them in writing prior to entering a business

relationship. Existing correspondents shall also be provided with a copy of this policy
statement. Albank will make available to its correspondents Home Mortgage Disclosure Act
data regarding their own Iendlng activity in order to assist such entities with their own
self-assessment.

2. Albank will make fair lending training and informational materials, obtained from
organizations such as the Mortgage Bankers Association, available to its correspondents and
encourage them to utilize these materials. These will consist of items such as manuals,
videos, regulatory information and similar materials.

3. All existing correspondents in Connecticut and Westchester County, New York, have been
informed that no geographic restrictions are in effect. Albank mortgage origination staff will
utilize their best efforts to meet on a quarterly basis with mortgage brokers and mortgage
bankers providing loans in the designated census tracts. Albank staff will utilize these
meetings to reiterate Albank's commitment to fair lending, to provide appropriate training
and information on the special lending program and to assess existing efforts to implement
the program and meet the program goals.

VI. RECORDKEEPING AND REPORTING

1. During the term of this Consent Decree and for two years thereafier, Albank shall retain all
records relating to its obligations or compliance with this Decree, including its lending in
the affected areas, notice to employees and correspondents, marketing and advertising, and
training. This includes itemized accounts of all expenditures made pursuant to this Decree,

including, but not limited to, the $700,000 required to be expended for the homeownership

. counseling programs. The United States shall have the right to review and copy such

records upon request.

2. Albank shall provide the United States annually for the duration of the Consent Decree, on
magnetic tape in standard EBCDIC format, the Home Mortgage Disclosure Act data
provided by it to the QTS within 30 days of providing such data to the OTS. The data
provided to the United States shall be augmented to add the following information to the
database: a) whether a loan was made directly by Albank or through a correspondent; b) if
through a correspondent, which correspondent; c) the interest rate for each loan; and d)
whether a loan was made pursuant to the special lending program loan described above.

3. Albank shall submit annual reports to the United States, during the life of the Decree, with
an information copy to OTS, detailing its progress in complying with the Decree's terms.
The annual reports shall cover the 12 month periods starting from the entry of the Decree,
and shall be submitted within 30 days of the close of the applicable reporting period. The
reports shall take the form of a paragraph-by-paragraph summation of Albank's efforts in
comnplying with each requirement of the Decree and an assessment of the extent to which
the requirement was met.

4. All notices, correspondence, reports or documents required to be provided under this
Consent Decree will be mailed to the following addresses:

Chief, Housing and Civil Enforcement Section
U.S. Department of justice

P.O. Box 65998

. Washington, DC 20530-5998
(202) 514-4713

FAX: (202) 514-1116
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Freling H. Smith
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Senior Vice President and General Counsel

ALBANK, FSB

10 North Peard Strest
Albany, NY 12267
{518} 445-2077

FAX: {518) 445.2140

VII. ADMINISTRATION OF CONSENT DECREE

1. The Court shall retain jurisdiction for the purpose of enforcing the terms of the Decree fora
period of six vears from the date this Consent Decree 18 entered by the Court, or until the
final disbursement of funds pursuant to paragraph 1H.1Q, whichever is later, The Consent
Decree shall be binding on Albank and any of their employees, agents, representatives,
officers, heirs, assigns, subsidiaries, or successors in interest. All provisions of this Decree
except Section I1I shall apply to every geographic region where Albhank does business,

directly or through correspondents.

o

The parties to this Consent Decree shall endeavor in good faith to resolve informally any

differences regarding interpretation of and compliance with this Cousent Diecree prior to
bringing such matters to the Court for resolution. This Consent Decree may be modified by
writign agreement of Albank and the United States Department of Justice. Any such
maodification must promptly be submitted o the Court for approval, and shall be deemed
effective immediately upon execution by the parties until such time, i any, that the Court

indicates a lack of such approval.

3. Atany time prior to sixty (60} days after counsel for the United States receives Alhank's
final report submitted pursuant to Section VI, the United States may file a motion with the
Court for an extension of this Decree. If no such motion is filed or if the United States files
such motion but fails to demonsirate why the Decree should be extended, the Decree shall
ternsinate and the case shall be dismissed with prejudice.

4. Bach party 1o this htigation will bear is own costs.

Wtis so ORDERED this ___ day of , 1997,

United States District Judge

JANET RENG
ATTORNEY GENERAL

INABELLE KATZ PINZLER
ACTING ASSISTANT ATTORNEY GENERAL

JOAN A MAGAGNA
Acting Chief, Housing and Civil Enforcement Section

ALEXANDER C, ROSS

VALERIE R. O'BRIAN

STEVEN 1. MULROY

ANTHONY H. GRUMBACH

Atiorneys, Housing and Civil Enforcement Section
Civil Rights Division '

LS. Department of Justice

P.O. Box 63998
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Washington, D.C. 20035-5998
(202) 514-9821

. FRELING H. SMITH

Senior Vice President and General Counsel
ALBANK, FSB

10 North Pearl Street

i Albany, NY 12207

(518) 445-2077

Bar #501036

ATTACHMENT A

Targeted Census Tracts in Westchester County, New York
South of I-287

1.01 103 104 201 3 401 402 5 702 10 11.01 12 13.03 18
26 27 28 29 30 31 32 33 34 35 40 41 63 64 65 92
| 93 109.02 10903 110

A'l:TACHMENT B
Targeted Census Tracts in Connecticut
. City of New Britain
4159 4161 4162 4165 4166 4167 4171
Cily of Norwalk
432 434 437 438 440 441 442 444 445
City of Stamford
201 213 214 215 216 217 218 220 221 222 223
City of Waterbury

3505 3502 3503 3504 3505 3506 3507 3508 3511 3512 3514 3517
3522 3524

R

ATTACHMENT C
Targeted Census Tracts in Connecticut
City of Bridgeport
. 702 703 704 705 706 707 708 709 710 711 712 713 714 715

76 717 718 719 720 724 727 728 729 732 733 734 735 736
737 7138 739 740 741 742 743 744
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City of Hartford
5001 5002 5003 53004 5005 5000 5007 5008 3009 5010 5011 5012
5013 S014 5015 5006 5017 5018 5019 5020 5021 5022 5024 5028
5027 5028 5029 5030 5031 5032 5033 5034 5035 5036 5037 5038
SR39 5040 S041 0 5042 5043 5044 5045 5046 5047 5049
City of New Haven
1401 1402 1403 1404 1405 {406 1407 1408 1409 1412 1413 1414
1418 1416 1417 1418 1421 1423 1424 1425
ATTACHMENT I

Albank has voluntarily been involved i a vaniety of efforts geared to fair lending performance, most of
which predate the United States’ investigation, which began in May of 1997

Over the past fow years Albank has continucusly both developed and participated in programs designed
to meet the eredit necds of all segments of the community, including minority neighborhoods and areas,
which are Jocated in and are a part of Albank's Community Reinvestment Act ("CRA™) Assessment
Area. Albank received "outstanding” ratings in each of its last three biannual CRA ¢xaminations.

Since 1994 Albank has offered a proprictary affordable housing program, Albank Community Home
Investment Program {CHIPY. This program is designed for first time homebuyers whose household
income is 80% or less of the median income for the county where the mortgaged property is Jocated,

Since 1987, Albank has been an active participant m the Affordable Housing Partnership and its funding
arm, the Capital Affordable Housing Corporation, both of which serve the Capital Region of New York
State. The Partnership offers mertgage loaps 1o low-and moderate-income homebuyers and (o affordable
housing projects that cannot qualify for conventional financing. Albank provides both below market rate
loan funds and serves as the servicing agent for the loans, Albank personnel have also served on the
boards of directors, and as officers, of these groups.

Since March of 1994 Albank has been a participant in the Utica Housing Partnership, a public/private
partnership to provide affordable permanent financing for dwellings in the city of Utica which the ¢ity
constructs or rehabilitates in certain targeted areas. Albank provides contributions o the group’s
operating expenses as well as making loan funds available. Available loans reguire low down payments
and no private mortgage insurance. Albank has participated in mortgage loan programs through a variety
of community agencies and governmental entities including: Inter-Faith Homes Inc.; Better Albany
Living; Capital Hill Improvement Corporation; Rockland County Rehabilitation and Grant Program;
Beacon Community Development Agency; Kingston Council; Newburgh Community Development
Depariment; and the City of Oneida's Block Grant Program.

| Albank has participated in a variety of other programs including: the City of Albany's Capital Chy .
. Housing Development Fund, Tnc., which has consistently had Albank personnel on its board of directors

and which has received assistance for its affordable housing development activities, us well as funds for
permanent financing for scatiered site housing; the Capitol District Community Loan Fund, to which
Albank has been both an equity contributor and a lender; the Albany Commumty Land Trust, a group for
which Albank served ag a conduit for two Federal Home Loan Bank grants; the Albany Development
Corporation, for which Albank stmilarly served as a conduit for Federal Home Loan Bank funds; the
New York Business Development Corp., which received funds for a line of credit to be used for loans to
small businesses; the Orange County Minority and Women Business Revolving Loan Fund, to which
Albank and other Orange County lenders each commitied $30,000; the Mid-Hudson Small Business
Loan Fund, to which Albank committed funds to guarantee a portion of each loan made by the fund; the
Madison County First Time Home Ownership Assistance Program; the Saratoga County Economic
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Development Fund; the Community Commercial Assistance Microl.oans Fund in Johnstown, New
York; the Renssclaer County Business Assistance Fund, and the Herkimer County Chamber of
. Conmmerce Loan Fund.

Albank granted the first mertgages for rehabilitation of older propenties in Arbor Hill, an
African-American community in Albany, NY. Albank also financed the first low/moderate income
housing project in Albany, with low down payment mortgages through the FHA Sections 221(d) and
235 programs.

In 1995, Highwick Financial Corporation was retained o assist in the expansion of Albank's
participation in the U.S. Small Business Adminisiration guaranteed loan program, Also in 1995, Albank
restructured 1fs Commercial Loan Department into a

"Commercial Loan Group” and a separate "Community Lending Group”. The members of the latter have
particular expertise in community lending needs.

In general, Albark advertises over its entire CRA Assessment Area without regard o community racial
or ethnic composition in terms of geographic focus. However, some advertising doliars have been
devoted to penodicals and radio stations that are directed 1o predomunately minority communities,
especially those consisting of majority Afncan-Amertcan, Portuguese and Hispanic persons. These
advertising vehicles and efforts include target marketing in the Springficld, Massachusetts area through
home equity and auto loan advertisements over a local Spanish language radio station and advertising in
the yellow pages of the Spanish telephone directory. Advertising in that area has also targeted the

" Portuguese members of the community through advertisements in LUSQ, the local Portuguese language
newspaper. Loan products are also advertised m the Hudson Valley Black Press, a Newburgh, New York
haged publication.

| Albank sponsors periodic seminars on home buying. These are frequently targeted to low/moderate

. ingome and minorily communities and have titles such as "How To Own A Home of Your Own”

i feanuring a pane] of housing and real estate experts and also offer advice to persons with past eredit
problems. :

1. Albank solicits home mortgage loan applications through its own loan officers and through
independent loan brokers and bankers {called "correspondents™) that submit applications to Albank for
underwriting and, if approved, for funding (or "purchase} by Atbank.

2. Inearly 1997, the Office of Thrift Supervision (OTS) conducted a special fair lending cxamination of
Albank, focusing on Albank's geographic restrictions for correspondent loans. OTS found reason o
believe that Albank had engaged in a pattern or practice of discrimination and referred the matter (o the
Pepartment of Justice.

3. Albank presently has no branches or offices in Connecticut or southern Westchester County. Nothing
in this Consent Decree requires Albank fo establish any office or branch.

4. In March 1997, Albank Financial Corporation submitted an application to the Banking Board of the
State of New York to organize a New York State-chartered commereial bank, ALBANK Commercial,
The Superintendent of Banks of New York State hus the suthority under section 296-a of the New York
Executive Law to remediate discriminatory practices in relation to credit. As part of i1s review of the
charfer request, the New York State Banking Department (NYSBD) reviewed OT8’s findings
concerming Albank’s geographic lending restrictions in Wesichester County and conducted s own
apalysis. NYSBD and Albank Financial recently entered into a "Remediation Agreement” resolving
NYSBD's concerns regarding this issue. This paragraph of the Consent Decres incorporates the
. component from the Remediation Agreement pertaining to the below-market lending requirements in
Westchester County.

1Gaf 1] 01/1672003 1:29 PM
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5. This balance for cach region shall be calculated as proportional to the amount of lending "shortfall®
(the difference between the required amount and the amount Albank lent) in each region. Thus, if
Albank fails to make $20 million in below- market Westchester County loans within 26 months, the
. Westchester County contribution shall equal { {amount of shortfall}/$20 million] multiptied by $3.3
million. Simifarly, if Albank fails to make $335 million in below-market Connecticut loans within five
years, the Connecticut contribution shall equal { {ameunt of shortfali 14335 million] multiplied by 342
million.

{
Thefl]
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THE ENVIRONMENT AND NATURAL RESQURCES DIVISION: AN OVERVIEW
Lois J. SBchiffer
Assistant Attorney Genaral

The Envizonment and Natural Resources Division is the
nation’s largest envircnmental law firm., Qur mission is to
gnsure that the American people have clean alr and water, live in
healthy communities, and benefit from and enjoy ocur nmation’s
natural resourcss. We also work Lo protect wild life; implement
our government’s trust responsibility to Indian tribes; acquire
Land on behalf of federal agencies: and defend challenges Lo
federal ag&nc; decision making related 1o these arsgas of law.
The Division’s career attorneys and other staff have bullt a
recorsd that shows thelr akpiding commitment Lo environmental
prevection and effective legal representation of federal
agencies. I anm proud to serve with these able lawyers and
dedicated public servants.

Critical to cur success are the partnherships we have forged
with U.5. Attorney’ s Offices acrogs the country. Our
accomplishments reflect the spirit of teamwork and ccop&raﬁlon
that is the hallmark of scund environmental protection and
effective legal representation.

The Division consists of nine sections: the Environmental
Enforcement Section; the Environmental Crimes Section: the
Environmentel Defenss Section: the Wildlife and Marines Resources
Section: the General Litigation Section! the Indian Resourses
Section; the Land Acguisition Section: the Appellate Section; and
the Policy, Legislation, and Special Litigation Section. The
Division also has an Bxecutive Office that oversees
administrative and -organizational support functions.

Set forth below is a brief description of gach section and
axanples of recent accomplishments,

Environmantal Enforcement Section

The Environmental Enﬁﬂrcément Section is the Division’s
largest section, It handles most of the affirmative civil
livigation brought on behalf of the Environmental Protection
Agency {(EPR). It aisa brings suivs for damages fo our natural
rescurces, coniribution claims against private parties for
contamination ¢f public land, and claims to recoup money spent to
clean up oil spills.

The 3Ssction enforces the Clean Alr Acgt, the Clsan Water aAct,
federal hazardous waste reguiremants$ under the Resource
Consexvation and Recovery Act, the 3afe Drinking Water Ack, the
Qi1 Pollution Agt of 19380, and several other statutes. It also



Y

files acruions under the Comprehensive Environmental Response,
Compansation, and Liability Act (CERCLA, or the Supsgrfund
statute}l to compel polluters to ¢lean up toxic waste sites and to
recover cleanup costs incurred by the federal government.

In fiscal vear 1583, there wers record filings of civil
enforcement actions. OCOver $311 million was recoversed from
defendants in CERCLA c¢ost recovery litigation. Defendant
companies and corporations spent another $229% million to clean up
hazardous waste sites and wers assessed $71 million in penalties
in litigation. PFiscal year 1998 also marked the sxpandsd use of
alternative dispute resclution in order to achleve effactive and
fair settlements without protvracted litigatrion. Environmental
Justice concerns continued to pe a focus with the number of cases
affecting minority and low-income communities increasing throew
fold since 13%4.

Recent ¢ivil enforcement successes include the largest Clean
Air Act setftlement in history. In a Jung 1998 agreement
described by Attorney General Reno as “good for the envircnment
and good for American consumers,” the federal government, the
State of California, and American Honda Motorx Conmpany resolved
claims that the company sold more than 1.6 million cars and
trucks with disabled smission monitoring devices in viclatien of
the Clean Air Act. If the vislations had gone undetected, the
vehicles would have emitted an estimated 8,000 tons ¢of smog-
producing hydrocarhons. Under the settlement, Honda will provide
extenced emissiong warranties and free tune-ups for affected
vehicles, injunctive relief valued at more than $230 million,.
The settlement requires Honda to pay $£12.8 million in civil
penalcies, the largest civil penalty in Clean ARir Act history.
(United Stetes v. Amepican Honda Motor Co. [L.D.C.))

In September 1%%8, Attorney General Reno and EPA
Administravor Carcl Browner announced the Mississippi River
Initiztive, a comprenensive faderal effort to keep illegal
pollution out of the River and restore the River and surrounding
communiities o their historic grandeur. 7The cornerstone of this
federal sifort is a settlement with Shell Cil Company resolving
alleged wviolations of the Clean Alr Adct, the federal hazardous
waste laws, and other federal statutes at the Wood River Refinery
in Roxana, Illincis. The settlement requires Shell and its
affiliates to pav a $1.5 million ¢ivil penalty and to spend
another 310 million on projects to protect the enviponment.

{United Bratesn v, Shell @il To. {S.03. Ili.}}

In August 1328, in United States v, Asarco (D, Utah), the

disbrict court enterad 2 consent decree getiling ¢lalms for past

2



and future response costs and for performance of yemedial actions
at the Murray Smelter Site in Murray, Utah. The Sire was the
location of one of the nation’s largest lead and arsenic
gmaelrers. It 18 currently home to several Light industrial and
ganufacturing facilities. Under the consent decree, Asarco
agresed o pay 140% of EPA's past and futurg response costs,
perfcorm all the remedial action work, and oo garfcrm WOrK On Lwo
tall smoke stacks at the Site. The expected cost of the remedy
is approximately $13 million. In addition, the decres regpulres
all current owners and operators to implement and ablde by both
private and public institutional controls, and to allow access to
the Site during remediation., The City of Murray is charged with
enforcing the public institutional controels., ¥Finally, the decree
serclies potential claims against the United States for a payment

+ of approximataly $860,0C00 to Assrco based upon the United States!'

gtatus as a washte generator at the Site. In c¢ondunction with the
decree, EPA entered into an administrative prospective purchaser
agreement with a developer which contains options to purchase the
property. The development, which will procesd duexing the
cleanup, includes = hospital, a movie theater complex, and other
retail establishments.

Environmental Crimes Section

The Environmental Crimes Section seeks to deter knowing
viclations of federal environmental laws and promfte compliliance
with federal protections for humen health and natural rescurces.
In addition to prosecuting criminal enforcement actions arcund
the country, segticon attorneys provide trailning to prosecutors,
investigators, and regulators, and they set priorities for the
use of criminal enforcement rescurces,

In May 1998, the largest criminal fine for a Clean Alr Act
violavicn was obtained when Louisiana~Pacific Corporation (L-P)
pled gullty vo 18 felonies at its Montrose, Cclorado paper mill.
Between 1389 and 19%4, L~P enployees tampered with the mill’'s air
pollution monitor and made false statemenis to the Colorado
Department of Health about air permit viclaticns. I1~F also
misrepresented to its customers that the mill conformed to
guality assurance testing requirements. L~P agreed to pay $31.5
milliion in penalties for consumer fraud and $5.5 million for
Clean ARir Agt violations. The corporate plisa followed guilty
pleas by two L-F supervisors at the mill. {(U.8. v, Louigiana-

Pacific Corp. (D. Col.}}

Th largest criminal fine ever obtained in a vessel pclliution
case was secured when Royal Carribean Crulse, Ltd. agreed to pay
an $8 million fine in Puernto Rico and an additional $1 million
£ine in Miaml. The fines stemmed from an investigation of fleet-



wide Clean Water Agt violationsg, including the dumping of olly
bilge waste into the ocean and falsification of oil record books.
{U.8, v, Roval Caribbesn Cruises (D.F.R.}} The investigation is
on-going,

Section attorneys heliped obtain guilty pleas from American
Oxygen Company (AOC), its owner, and its manager for falsifying
safety tests on compressed gas ¢ylinders. ACC was registered

nder federal law to conduct hydrostatic testing of the
cylinders, which iz necessary to ensure that they will not
explode during transport. From 1988 through 1886, AOC and ics
enplovees falsgely stamped hundreds of compresssad gas cyiinders as
peing hydrestatically tested and filled them with compressed
gasas, By punishing AGC and deterring wouldwbe wviclators, this
¢riminal prosecution will help protect fire departments,
hospitals, rehabilitetion ¢linics, and others that use gompressed
gas., {(U.8. v, Amarican Oxygesn Company, @t al. [(D.H.H.}) .

Fallowing 8 ban on the importation of certain
chloroflurocarbons ((FCs}, which are used principally in car air
conditioners, a black market in illegally imperted CFUs developed
in the United States. In 1997 the Sechion, various USA Offices,
the EPA's Criminal Investigation Division and Stratospheric Ozone
Protection Program, the U.S5. Customs, the Bl and the IRS
initiated 2 wheolesale attack on the smuggling of CFCs. A result
of this inltiative was Jack Katzman, the owner and operator of
Alre-Right's Air Conditioning and Hegating Supplies, guilty plea
to two felony wviolations ¢f the Clean Alr ARct for smuggling 30~
pound cylinders of CFS-12 into the United Btates from Mexico.
Ratzman was sentenced on September 14, 1888, and g¢iven a $310,000
fine, three vears of probation, and 1,000 hours of community
service. United Sgates v, Jack Stewart Katzman {L,.D.Cal.).

Onn April 2, 1%98, a grand dury in the Western District of
Wigsconsin returnsd a lé-count indicitment charging thress labor ‘
subcontractors with using homgless men in the course of unlawful
asbestos removal at an &ging manufacturing plant. On April 24,

- 1994, in sorjunction with the unsegaling of the indictment, the
ttorney General and EPA Administrator Carel Brownez held a joint
press conference to announce 2 plan by the Department of Justice
and the EPA to join the National Coalitien for the Homeless to
distribute adviscories to homeless shelters, socup kitchens, and
othey care providers arsund the country, warning homeless and
itinerant workers of the dangers of asbestos work., This action
‘was taken in response to having investigated and prosecuted
gsgveral cassas arcund the country, including cases in Florida,
Pennsylvania and New York, invelving similar exploitation of
homeless persons for illegal asbestos work., In Ootober 13%8, all

4



tnree dafendants pled gullty to engaging in a dual chiect
conspiracy: 1) to strip asbestos in violation of Clean Alr Act
regulations: and 2) ¢ use social security account nunbers
fraudulently to obtain Wisconsin Identification decuments for
untrained asbestos workers., The defendants have not yet been
santenced. United Staipes v, Frazier, et al, (W.D. Wisc.).

Environmental Defense Seotion

The Environmental Defense SBection represents LFA and other
federal agencies in suits challenging the administration of
federal environmental laws, principally the pollution-control
statutes. Jts cases Iinclude ¢laims by industry that federal
rules are tco stridt, claims by environmental groups that the
rules are too permissive, and claims by states and citizens that
federal agenciess thenselves are out of compliance with
gnvizenmental standards. The Section also defends federal
agencies challenged for faillure to comply with the environmental |
laws, including Superfund cases. In addition, the Environmental
Defense Section prosecutes affirmative cases to enforce federal
protectzons for wetlandsg and Qtner V.5, watera under section 404
of the {lean Water Rot.

In 1998 there were a string of successes in defending
natural resource damage regulations. Under CEIRCLA and the 011
Pollution Act, natural resource Lrusiees may recover damages for
injury tec natural resources resulting from the spill of ¢ii or
hazardous substances, and the trustee’s damage ¢laim i3 entitled
to a rebuttable presumpticn if the aaﬁages are mSS&SSQd in
accordance with the regulatlmns rga'n
Manufacturers v. Depart 2_J 4
rejected a broad challeng& to the Interior Deparﬁmemt‘b
procedures for simplified natural resource damage assessments
ander CERCLA.  In General Electric v, NOAA, the D.C. Circuit
upheld in most xe¢m@¢t$ regulations under the 01l Pollution Act
for assessing natural resource damages caused by 0il spills.
Together, these two rulings w1il allew natural resource trustees
to move forward Lo sssess and oo eﬁt natural resource damages
‘under CERCLA and OFA.

There was alse sucoess in protecting wetlands., In United
States v. John Conrner, Jr. {8.D. Ark.}, the court dirscted Mr,
Conner to pay & $400,000 penalty, restore or create approximately
140 acres of wetlands, and preserve approximately 100 acres of
existing forested wetlands to compensate for more than 70 wetland
acres he had illegally filled. The areas to be restored are in
the Mississippi Delta region of Eastern Arkansas, one of the
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nation’s most lmportant winterzing grounds for migratory
waterfowl,

Thess were Superfund casgs where liable parties scught
payments f£rom the United Sgates for c¢leanup €osis at privately
cwned sites. For esxample, Texas Instruments soughi to recover
the costs of ¢lesaning up a facility that supplied the government
with components for the Huclear Navy and other programs. The
Section rescently negotiated a settlement in which the government
pald $8.2 million, reducing the plaintiff’s ¢laim by more than
$19 miliion. Texas Instrupents v, Demariment of Prnergy., In
another Superfund contribution case, a mining company claimed
that, as a result of decades of federal procurement activities,
the federal government should pay more than one-~third of the
costs of cleaning up a lead mining operation in Gtah., The Seotion
negotiated a settlement undeyr which the government paid

approximately $860,000. United States v. Rsarce (D.Utah}.

Hildlife and Marine Resources Eection

The Wildlife and Marine Resources Section litigates both
civil znd oriminal cases under federal wildlifs laws.

Its civil litigarion, particularly under the Endangered
Species Act (ESA), often arises out of tension between the needs
of protected spacies and pressure for development. For example, .
the court upheld the U.S. Fish and Wildlife Service’s decision to
deny a federal permit Lo operate cammexcial catamaran tours Lo
extrenely sensitive pgrtions of the Key West Naftional Wildlife
Refuge, After a 14-day trial, the court rulEd for the
government, finding that the permit denial was rationally based
and supportsd by the administrative record, {McGrall & Rowlev,
Inge.y. Babbhict (8.D. Fla.))

In consolidated cases plaintiffs sought & breoad injunction
against the Forest Service to prohibiz all cattle grazing on 156
aziotm@mts on Mationzl Forests ln Arizona and New Mexico.
Plaintiffs alleged that the Forest Service failed to consult with
the Fish and Wildlife Service regarding the effects of grazing on
these allotments on several newly listed species and fish and
wilgdlife, The parties entered intc a stipulation pursuant Lo
which the government agresd to meget compliance goals regarding
consultation on the allictments. The court agreed, over the
Cattlegrowers’ Associations obdection, that the Forsst Servigs’'s
actions were necessgary under the Ené&ﬁge*ed $m$a?es Act. {SWUCBD
v..J.8. Forest Service: Forest Guardiszns v, U S, For*;; Service
(D. Ar.))
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Prosecutors from the Wildlife and #arine Resocurces Section,
in conjunction with the U.3S. Attorneys’® Offices, have brought
prosecutions te break up several intvernatiopal wildlife smuggling
rings. For exanple, they achieved trial and appellate court
victories in the prosscution of Tony Silva, an internationally
prominent Chicago~area wrlter and lecturer on the plight of
endangerad parrots in the wild. He was sentenced to B2 months of
imprisonment for leading an international parrot smuggling
conspiracy and for a related income tax vielation. Silva and his
comconspirators smuggled into the United States highly protected
species of birds trapped in South America, most significantly a
substantizl number of very rare Hyacinth Macaws, At Silva’s
sentencing, the judge found that the valug of the smuggled
wildiife was over $1.3 millien., Silva's 82-month sentence
constitutes the longest prizon term ever handed out for bizd
smuggling, and one of the longest for any federal wildlife crims.
{Other wildlife snmuggling prosecutions are discusged elsewhers in
this issue.} ’

General Litigation Section

The General Litigation Section conducts litigstion arising
undar more than 80 statutes dealing primarily with environmental
angd culiural resourse protechion vrocedures, federal land
management, mineral development, water rights, reclamation, Fifth-
Amendment takings, and Native American Ilssues,

There were recently a series ¢f victories in defending vital
fedaval programs. For example, the Navy sonar resesrsh program
was defended in four emergency actions, vicetories that allowed
the Navy to proceed with important research on the impact ¢f loww
freguency sound on whales off the coast of Hawail. In a
challenge to the Department of Energy’s nuclear non-proliferation
program, Section atterneys successfully defended Ensrgy’s efforts
to accept spent nuclear fuel containing senriched yranium of 9.8,
origin from foreign research reactors. They also defended the
Fresident's American Heritages Rivers Initlative, a voluntary
program that allows river communities acrosg the nation to
implement community-driven plans £or using existing government
programs to protect the rivers and thelr resources.

Several cases involved #.5. claims for water nseded to ssarve
vital fedsral programs. For instance, the Idaho Supreme Court
haeld that the United Staves is entitled to reserved wabter rights
for its grazing program, 2 decisicon that will protect over 6,300
springs throughout the 3tate.
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There were important victories to protect vital ecosystems
nd public lands. The clesnup of agricultural polluticen flowing
into the Florida Bverglades can continus on scheduls dus Lo their

sugcessful defense of a consent decree.

The Section helped protect land meénagement officials in so-
¢alled “county supremacy” litigation. Host recently, in Hgvada
v. Slickman (D. ¥Wev.,}, the federal district courv dismisssd the
Elke County Grand Jury’s lawsuilt c¢hallenging the U.8. Forest
Service’'s refusal t¢ honor subpoenas lssusd by the Grand Jury
during a purported investigation of a Forest Service emploves.

Indian Regcourcaes Section

.The Indian Resources Section represents the United States
in givil litigatcicon initiated by the federal government to
enforce rights guarantesed to Indian tribes and tribal members by
federal treaties, statutes, or executive ¢rders. The Section
alzo represents fedsral agencies, primarily the Department of the
Intericr, that are sued by non-Indians seeking judicial review of
agency actions favorable to tribes. In conjunction with other
Division components, the Indian Resources Section handles
lizigation involving the enforcement of federal snvironmental
laws in Indian Country.

The Section's case load includes sulis to establish and
guantify watery rights reserved for Indians; actions Lo protect
federally guarantesd hunting and fishing rights; suits defending’
tribal sovereignty: cases involving the application of state law,
including taxation and regulatory law, within the boundaries of
resgyvations; suits to recover compensation for damages to, and
pollution ¢f, Indian trust propertyr suits concerning the
location of the boundaries of Indian County; and litigation
defining the matrix of federal, state, and tribal jurisdiction in
wndian gounty. ’

In recent months, the Indian Resources Section helped in a
successful guiet title case against the State of Idahe, involving
the bed and banks of the southern third of Lake Coeur o’Alene in
trust for the Coeur dAlene Tribe of Idahe. SBection atrtornevs
2180 worked in the successful defense of an EPA decision to allow
zhe Confederated BSalish and Kocotenal Tribes of the Flathead
Reservation in Montana to set water guality standards Ior all
waters within the boundaries of the reservation.

The Section also nelped sscgure a favorable sppesls court
ruling upholding tribes’ right to harvest shellfish on public and

8
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" private tidelands in Washington, reversing othexr rulings that

restyicted tribal harvests, This decision is another in a string
cf victories in longstaﬁdi i and complex litigation over ©th
fishing rights of tribes in the Pacific Northwest, which
reserved in treaties dating back to 1884,

£ ¢t
i
v
13

The Seccicon ls involved in several land claim cases brought
by varicus Indian tribes against the State of New York in which
the Department of Interior determined it wanted to intervene
The basis for the Indian tripes’ claims agalnst the State ls that
transactions by which the various tribes scld their lands to Hew
York in the 18 and 13" centuries are void becauss they were not
approved by Congreéss as “equzred bv tn& Trade &ﬁd Intercourse Act
of 1750 and its suc¢cessors, I
Bataki, et a.. (N.D. Hew York) Unztma States’ matlon to wnter?eﬁa
granted); Seneca Nation v. State cof New York, et al. {(W.D. New
York) {Culsa Lake) {United States’ motion to interveﬁe granted}:

Senecs Natlon v, State of New York, eof al., (W.D, New ¥York {Grand
Isiand) (motion ta intervene pending); 5t Qeais Mohawk Tribe v,
Srare of Hew York (N.D. New York; (motion to intervene pending}:
0.8, obo Onondags Hatlon v, New York (proposed actisn in N.D. New
York:.

The Bsction continually engagess in substantial cutreach and
partrership~puilding through conferences and other public
gatherings to increase environmental protection and enforcement
in Indian Country.

Land Acquisition Sectioeon

The Land Acquisgition Section prosecuies eminsnt domalin
actions throughout the United States. Its condempaition ¢asss are
handled either directly by Assistant U.S. AtLorneys with
assistance as needed from Section attorngys, or by Section
atzorneys. The Segtion has saved U.S, taxpavers tens of millions
of delizrs in recent years ny achieving settlements and Judgments
based on fair marker valuesg, which were far below the inflated
valuations asserted by claimants.

The Section also plays an increasingly important role in
consulting with other Sections in its area of expertise.
Prominent among the Section’s sucgess storlies during 15%8 was lts
role in Jtah v, United States {(D. Utah). This litigation,
hrought under the Utah Schools and Lands Improvement Act of 1953,
invelved the valuation ¢f thousands of acres of State-owned lands
within national parks, monuments, and forests, and Indian
reservations. Interior Secreétary Babbitt and Governcr Leavitt

9
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reached . a settlement agreement that recently was approved by
Congress. The settlement resuilts in the exchange of mors than
425,000 acres of land between the United States and Utah, the
largest such land exchange in history. The agreement will be
wortl at least §1 billion to the State’s schocol endowment over
the next 30 years, and it ends more than six decades of
controversy surrounding State scehool lands,

The Land Agguisition Section’s Title Unit fulfilis the
Artorney Gensral’s obligatiens tfeo see to the sufficiency of title
in direct purchases of real property by federal agencies, It has
played a vital role in many recent cases, including the fesderal
government’s purchase of the New World Ming propertiss -“ust north
of Yellowstong National Park to protect the park from pollution
from mining.

The Ssction’s Appraisal Unit provides appraisal reviews and
advice on the valuation issues. For example, in southern
Florida, where the National Park Service is sgeking to expand
both the EBverglades National Park and the Big Cypress National
Park, the Unit reviewad and approved market studies for use in
appraisals of properties to be acguired for those projects.

.Appellate Section

The Appellate Secticon L1s responsible for clycult court
Iitigation invelving the envirvonmental laws. Section attorneys
formulate recommendations ang prepare regussts to the Solicliex
General for authority to appeal unfawvarable decisions, and they
drafr the briefs for Division cases that reach the U.S. Suprems
Caurt.

AZopellate attornevs deal with the full range of issues
Litigated by the Division., 7Two examples follow., In United
States v. The Telliuride Company (10™ Cir.}, the Court of Appeals
reversed the district court, ruling that an action seekinyg
regtoration of filled wetlands is not barred by the statute of
limitations. The Tenth Circult found that a claim for equitabls
relief in governmental enforcemant actions would not be barred
even if a c¢oncurrent legal remedy wereg barred by the statue of
Iimizaticns. This ruling will be significant for federsi
enforcement efforta involving injuncticons in both environmental
and non-envirenmental cases.

The Sixth Circuit rejected an attempt te interprst the
crimingl provisions of the Resource Conservation and Recovery &gt
as regquiring specif intent. The court affirmed criminal
convictions and sentences for knowing viclations cof envircnmental

10
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laws. The court rejected the defendants’ argument that the
government should have bsen reguirsd to prove that the defendants
knew that the material in question was regulated as hazardous
waste and rnew tha% 3 permlt was required. Uni Sta T

=3 3 : Ing.,. et al, (6% Cix.}.

Policy, Legislation, and Special Litigation Baction

The Policy, Legislation and Special Litigation Section
(PLSL} furthers the Division’s mission by ccordinating important
issues within the Division and with other components in the
Department. '

For example, within the Divislon PLSL coozdinatew the

ivision’s program to make sffective use of ARlternative Dispute
Resolution: to address ethics ilssues: o respond o Fresdom of
Information Act reguests; and to respond to mail from Congress,
states and localities, Indian tribes and ¢itizens. PLSL also
coordinates the Division’s review of important cross-cutting
litigatcicon issues that arise across the areas handled by multiple
Sections within the Division, as well asgs the Division’s responses
Lo reéquests from other agenciles for comment on regulatory and
policy initiatives, PLEL’s litigation responsibilities include
coordinating the preparation of amicus briefs by the Division,
and litigating cases at the trial and appellate levels,
particularly cases that implicate important policy issues. To
Fulfill the Department’s statutory zresponsibillities, PL3L
monltors ¢itizen suits under various environmental statutes and

participates in these suits when appropriate.

On legislative issues, PLSL coordinates witn the
Department’s Office of Legislative Affairs in responding to
Congressional requests for information and technical assistancs,
and ln explaining the Department’s position on pending
legislative proposals.

Exaecutive Office

The Division’s Executive Office is responsible for ths
overall management programs of the Division. Specifically, the
Executive Office oversses the planning and direction of all
financial management pragrams and contracts, procurement, human
resource policies and programs, training and developnment,
information technology and development, litigation support
functions, and other administrative and organizational management

gpport functions. The Executive QOffice hag spearheaded a nunbear

il



of recent projects to enhance the effectiveness
efficiency of Division operations.
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The Criminal Enforcement Program

EE

he Antitrust Division instinutes

criminal enforcement of Secrion
One of the Sherman Act, 15 US.C
Section 1, against hardeore carrel gctiv-
ity such as price-fixing, bid-nigging, and
market-allocation agreements. Such
conducr catises substantial harm to
purchasers of goods and services.

The prosecurion of such domestic
cartel acavity has been-ar the hearr of
the Department of Justice’s antitrust
enforcement effarts ever since the
enactment of the Sherman Act in 1890
and conunues unabared. In the last
several vears, however, the Anttrust
Division has made the prosecution of
international cartels that victinize
American businesses and consumers ong
of 115 highest priorities. This strategy
recognizes that in many instances inter-
national cariels pose an even grearer
threar 1o American businesses and
consumers than do domestic conspira-
cies because they tend 10 be highly
sophisticated and extremely broad in
their irpact—in wrms of geographic
scope, the amount of commerce af-
fecred, and the number of businesses
and consumers victimized by the con-
SpIracy.

The Antitrust Division receatly has
prosecuted international cartels operat-
ing in a broad spectrum of comunerce,
including vitamins, food and feed

The Antitrust Division recently has
prosecuted intemational Cartols
oparating in & broad spactrum of
commerce, including vitaming, food and
feed additives, chemicals, graphite
giectrodes (used in steel makingj, and
maring construction and transportation
Services.

additives, chemicals, graphite clectrodes
(used in steel making}, and manne
construction and transporrarion sryvices,
Sinee the beginning of FY 1997, the
Antirrust Division has prosecured
international carrels affectdng over $10
billion in U.S. commerce. The carel
activity in these cases cost 1.8, bawi-
nesses and consumers many hundreds of
miilion of dollars annually.

The Antitrust Division’s szrategy of
concentrating 1ts criminal résources on
international cartels has ied to unprec-
edented success in rerms of cracking
those cartels, securing the conviction of
the major conspirators, and obaining
record-breaking fines.

Since the beginning of FY 1997, the
Antitrust Division bas obrained over
515 Bbillion dollars in criminal fines,
well over 90 percent of which were
mposed in conpecrion with the prosecte-

ion of international cartel activity. To
put this fine figure into perspective,
consider that the lughest amount of

Arditrust Rivision Annual Rapuort
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fines chrained by the Antitrust Division
I any given year prior to FY 1997 was
roughly $42 million. In FY 1997, the
Antitrust Division shattered that mark
when it collected 8205 million in crimi-
nal fines—nearly 500 percent higher
than during any previous vear in the
Angitrust Division’s history In

FY 1998, the Anritrust Division topped
that number wher it obtained over $265
million in criminal fines. And then, In

- FY 1999, the Antitrust Division thrust

the new record still another 400 percent
higher when it secured over $1.1 billion
in criminal fines. The amount of fines
cbrained since FY 1997 is mapy mul-
tiples higher than the sum total of aft
criminal fines imposed for violations of
the Sherman Anrirrust Ace dating back
to the Act’s inception in 1890,

The dramaric increase in fines
reflecrs the face thae the major interna-
tional cartels prosecuted over the past
few years have been bigger, in terms of
the volumes of affected commerce and

Finp Amounis

1990 $23,575,000
1961 $20,379,000
1962: $23,705.000
1883 $42.288.000
1894 $40,236,000
1585 $41,853 000
1896: 546,817,000
1997 $205,178,000
1588 $266,924,000
1884 £1.105.654,338

Crminal Fines {in millions}

STl e T T i 1.

185G 19BT Y552 1593 1934 1805 1HD6 15P7 1888 15808
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the amount of harm caused 10 American
businesses and copsumers, thas any
conspiracies previously cocountered by
the Antitrust Division.

For example, the international
vitamin cartel, which affected over $5
hillion in U.S. commerce, was the most
harmiul and elaborate conspiracy ever
uncovered by the Antitrust Division.
The members of the vitamin carrel
reached agreements on everything from
how much product each company would
prechuce, to how much they would
charge, to which customers they would
sell. The victims who purchased directly
from the cartel members included
companies with household names such
as General Mills, Kellogg, Coca-Cola,
Tyson Foods, and Proccor & Gamble.
However, these companics were just the
first 1o feel the effects of chis conspiracy.
In the end, for nearly a decade, every
American consumer—anyone who ook
a vitamin, drank a glass of milk, or had
a bowl of cereal—ended up paying more

Antitrust Division Criminal Fines
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so that the conspirators could reap
hundreds of millions of dollars in addi-
rional revenues.

To date, the vitamin investigation
has resulted In convictons agaisst

Swass, German, Canadian, and Japanese
firms and over 8878 million in criminal
fines against the corporate defendants,
including a $500 millien fine imposed
on E Hoffmann-La Roche Lrd. (FILR)
and 2 $225 mllion fine imposed on

Antitrust Division Annual Report




BASE AG. The 3500 mutlion fine
imposed agatnst FILR is the largest fine
ever fmposed in any Department of
Justice proceeding under any stature.
The Antirrust Division also has thus far
prosecuted seven American and foreign
exeautives who participated io the
vitaun cariel. Alf of these individuals,
inchading the foreign defendants, are
cither already serving time in federai
prison or are awaitmng sentencing and
face porential jail sentences as well as
heavy fines. For example, Kuno
Sommer, the former director of World-
wide Marketing for Vitamins at HLR,
and Roland Bromnimann, the former
presidunt of the Fine Chemical and
Vitamin Division ar HLR, were recendy
sent to prison snd ordeved o pay sub-
stantial fines for their roles in the vira-
min cartel. Messrs, Sommer and
Broanimann are the fiest European
nationals to serve time in a U5, prison
for engaging in carrel acnivity. The
imposition of jail sentences against
foreign marionals residing outside this
countiy, togetier with the unprec-
edenred fines obwined in this matter,
semds a powerful detercent message that

Angitrust Division Annual Rapon

the Ugnited Stares 15 commutted to
vigorous antitrust enforcement agaisst
mternational castel activicy,

The increased effectiveness of the
Antitrust Division’s anticartel efforts
result from more cffective investigation
as well as good trial work, The Anutrust
Division’s Amnesty Program has been 4
major contributor 1o its investigative
success. I August 1993, the Antitrusc
Drvision expanded s Amnesty Program
to make it easier and more artractdve for
companies 10 come forward and cooper-
ate with the Antitrust Division in
exchange for @ complete pass oo pros-
ecution, Today, thar program is the
Antitrust Division’s most effective
generaror of large cases, and it is the
Diepartment of Justice’s most saccessful
lentency program. During the past year,
the Antirrust Division has been receiv-
ing amnesty applications at the rare of
approximately rwo per month—a more
than rwenty-fold increase compared 1o
the prior Amnesty Program. Moreover,
in the past year alone, the Amnesty
Program has led 1o dozens of convic-
tions and over $1 billion in criminal
fines. '



The Merger Enforcement Program

ection 7 of the Clayton Act (15

U.5.C. Sec, 18} prohibits mergers
that may substantially lessen competi-
tion. The Andtrust Division’s goal in
enforcing Secrion 7 is to preserve for
consumers—individuals, businesses and
government—the price-reducing and
quality-enhancing effects of compet-
tion,

The Antirrust Division’s merger
enforcement program has been tested
during the pust two vears by record
numbers of transactions filed under the
Hart-Scott-Rodino Act’s premerger
review provisions. In FY 1998 and
1999, approximately 4,500 transactions
were filed each year—more than double
the number filed just a few years earlier.
Puring the past two years, 97 rransac-
tions have been abandoned or restruc-
rured in response to the competitive
concerns expressed by the Antitrust
Division, the: highest level of merger
enforcement activity in its history.
These transactions encompassed many
praducts and services thae affece every-
day life, including relephone, Interner,
health insurance, airling, and banking
services, local radio advertising, movie
theaters, aluminum cans, trash hauling
and disposal, voting machines, clec-
tronic benefits ransfer, and our
military’s most sophisticated weapons.
Many of chese transactions have in-

wolved firms with billions of dollars in

revenuss, operating in numerous prod-
uct and service markets.

The analysis of proposed mergers has
becoms increasingly difficult as the
products and services of our economy
become more complex and the pace of
the development of new products
increases.

The analysis of proposed mergers
has become increasingly difficuit as the
products and services of our economy
becore more complex and the pace of
the development of new products
increases. In technologically complex or
rapidly changing markets, the Antitrust
Diviston must determine not enly the
extent to which the merging firms
compete today but also the manner in

© " which such rivalry is likely 1o be afs

fected by foreseeable innovarion from
these firms and others in the same or
related markers. This type of complex,
fact-based analysis led ro the Division's
suit ro block the $11.9 billion proposed
merger of Lockheed Marnin and
Northrop Grumman, the largest merger
ever challenged by the government, as
well as 1o the divesntures ordered in
connecrion with Raytheon's acquisi
tions of the defense electronics busi-
nesses of Texas Instruments and
Hughes Elecrronics. The Division’s
goal in each of these transactions was
1o preserve for our armed services the
competition necessary for development
of innovanve, cutting-edge weapons
systenis.
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In Dnited States v Primestar, the
Division challenged an acquisition that
raised the risk thar the cable industry
would be able 10 impede competition
from a new technology. Cable welevision
compantes, which for many vears have
dominared markets for the distribution
of multichanne! video programming,
are beginning o face competition from
firms using new rechnology o distrib-

" ute programuming through high-pow-

ered satellites. The Division sued to
block an effore by five of the nation’s
largest cable companies, acting through
their joint venture Primestar, to acquire
one of only three orbital slots available
te provide such high-power direce
broadcast sarellite service. The parties
abandoned the rransaction before wial,
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Much of the Asnitrusz Division's
merger enforcement work over the Jast
few vears has been concenrared in
recently deregulated or rapidly consolr
dating industries. For example, the
relaxation of radio station ownership
restrictions in the Telecommunicarions
Act of 1996 has led 1o rapid consolida-
tion in the radio industry. The Division
has investigated dozens of radio merg-
ers and has challenged teansactions that
would have led 1o competitive con-
cerns; al} of those transactions were
either restructured 1o resolve the
Diviclon’s abjections or abandoned.
During FY 1999 alone, the Division
analyzed numerous bank merger trans-
actions, inciuding some of the largest
in history, and required divestitures of




iocal branches and assets in seven

rransacuons, including the largest
divestiture in bank merger history, The
Division also challenged o merger
between 3 gas and an electric company,
as well as Northwest Airlines’ acquisi-

" uaon of voting control of Continental

Airlines.

In twao cases last year, Unired States
v Aetna and United States v. Cargill, the
Division demonstrated that its concerns
about market power extend 10 clrcum-
stances involving *“monopsony power,”
in which a transaction may create or
enthance the power of buyers, In Aeraa,
the Division™s complainr alleged that, in
certain geographic markess, the merged
firm would obrain the ability 1o depress

artificially physicians’ reimbursement
rates, feading to a reduction in quantity
or degradation in qualiry of physicians’
services. In Cargill, the Division's
complaint alleged that, in cermain geo-
graphic markets, the acquisition of
Continental’s grain business by Cargl
would altow Cargill to depress artifi-
cially the prices paid to farmers for grain
and soybeans, Both cases were success-
fully resolved by consent decree.

The majority of the Division’s
merger cases are resolved by consent
decrees requiring divestitures that are
designed to protect competition, Full
compiiance with consent decrees is
therefore essential to merger enforce-
ment. During the year, the Division

Antirust Division Annusl Report
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The Civil Non-Merger Enforcement Program

he Antitrast Diviston’s civil non-

merger enforcement program has
been addressing one of the most timely
questions about antitrust enforcement:
Are the antitrust laws adequate ©
prosect consumers from antcompetirive
harm that may arise during a period of
unprecedented rechnological change?
During this period, the Antitrust Divi-
sion huas filed complaints challenging a
wide variery of both unilareral and
mulelateral conducr In industries thay
are important 1o consumers, such as
personal computer operating systcms,
crediv cards, and atrlines, o ensure thas
conswmers are not denied the full ben-
efits of conpetition. The Antirruse
Drvision has simultaneously continued
its competitive advocacy efforts before
Congress and federal administrative
agencics to urge reliance on competi-
tion, rather than regulation, as the
means {¢ maximize consumer welfare,

Recent years have scen onprec-
edented rechaological change in many
industries, particularly those involving
informarion technology. While some
people have contended that the rapid
pace of change obviates the need for
anticrust enforcement on the ground
that new entrants can easily supplant
dominant incumbents that try to exert
market power, the Division believes thas
such a generalization is mistaken, Under
cerin circumstances, nepwork externali-
ties and first-mover advantages associ-
ated with information technology

The Antitrust Division has filed
complaints challenging a widle varisty of
both unilateral and multiateral conduct
in indusiries that are important o
consumers, such as personal compuler
operaling systems, cradit cards, and
airlines, lo ensure that consumers are
not denied the fufl benelits ¢f
competition,

systems pose special risks that markets
will ¥ip” very quickly in favor of a
dominant incumbent. In such cases,
tmely and effective anntrust interven-
tion may be ceven more important than
is normaily the case if we are to ensure

that the evenmal market winner prevalls

on the basis of competition on the
Merits.

Network effects, 2 phenomenon of
varicus compirer and cornmunications
systems, arise when the value of a
product or ServICe tO & user InCreases
with the aumber of other users or as
products compatible with the service
ncredse. Nerwork effects arise directdy
where communication with other users
is tmporcant; for example, in relecom-
munications or sharing of computer
files. Netwaork effects can also arise
indirectly where 1 product’s value
depends heavily on complementary
products {such as application programs
compauble with 5 computer’s operating
system}, since a larger customer base
rends to attracy g greater varicry of sach
complermnents, Where aetwork effects are

Antitrust Division Annual Report .
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substantial, the marker success of a
competitor’s product will depend not
only on its inherent artributes {such as
price or case of use) bur alse on irs
ability 1o interface scamiessly with the
dominant firm’s products or with
complementary products tailored for
those products, Instafled-base compar-
ibility advantages ¢an give the dominant
firm a competitive edge also in refated
markers, a3 well as help defend its core
marker power agamnst rivals whose
offerings are otherwise superior. Anti-
trust concerns arise when a dominane
firm's advantages derive from contrived
incompatibilities {that is, not from
genuine efficiencies) or other exclusion-
ary practices against rivals thar resirict
efficient access. '

The most significant of the Antitrust
Diviston’s enforcement efforts of this
type has been irs action against

Antitrust Division Annual Repon

Microsoft, In 1998, the Antitrust Divi-
stont filed a complaint charging
Microsoft with violaring Sections 1 and
2 of the Sherman Act in connection
with its efforrs ro use exclusionary
practices to protect its monopely in
personal COMPATT Operatiing systems
and ta extend its monopoly power into
the Internet browser market, Trial on
the habiliry issues was compieted in
1989 and the District Court issued
extensive findings of fact on November
5, 1999.

Concerns about jnnovation in scre
vices importaant to consumers led the
Antireust Division to e suie in another
case involving collaborative conduct by
competitors. In October 1998, the
Antitruse Pivision charged Viss and
MasterCard, the two dominant general
purpose credit card networks, with
failing 1o compete against one anotiwer




in 1998, the Antitrust Division filed a complaint charging Microsoft with viclating
Sections 1 and 2 of the Sherman Act in connection with its efforts to use exclusionary
practices o protect its monopoly in persongl computer operating systerms and 1o sxtend
its monopoely powar il the Internet browser market,

and adopting rules ro prevent cheir
member banks frora dealing with other
card netwarks, alt of which retarded
inaovarion. The case, which is scheduled
o go o mial in June, will highlight the
importance that the antiteust laws atrach
to preserving competitive incentives and
opporrunitics for exitng and potential
rivals.

Druring the vear, the Andrrust
Division also filed suir charging Ameri-
can Airlines with monopolizing rouies
emanating from its Dallas/Fr. Worth
{DFW) hub in violarion of Secvion 2 of
the Sherman Acr, through predarory
pracaces designed o drive low-cost
carriers out of DFW routes. The com-
plaint charges thar American added
uncconomic flights and reduced fares in
DEW routes served by low-cost carriers
until the low-cosr carriers were forced
ounr of the market; American viewed
such conduir as an “investment” to
protect its ability to charge high fares on
DEW routes. This 15 the first predation
case brought against an airline by the
Division since the industry was deregu-
fated in 1979,

The Adtiteust Division has also
conrinued jts long-standing policy of
being an effective advocate for the cause
of competition i various legislative
proceedings. The Antirrust Division

testifies regularly ro Congress on various
proposals with competitive implications.
In recent years, sigmficant segments of
the American economy, subjected o
economic regulation for half a century
or more, have been subsrantially deregu-
fared by stanure. Where public restraints
have been lifted, proper application of
the anttrust laws ensures that the
benchits of comperirion will not be
impaired by private cestraings.

Even in industries that have not
been desegulated by statute, regulatory
agencies often rerain substantial discre-
ton 1o promote competinve behavion
The Antitrust Division works dossly
with many federzl agencies, including
the Deparmment of Transporeation, the
Federal Energy Regulatory Comnmission,
the Securities and Exchange Commis-
sion, and the Federal Communications
Comumission, to urge thar they rely in
their decision making on competitive
principles to the maximum extent
conswtent with the other stanutory
goals.

Thus, through antitrust enforcement
acrions, direct overtures to Congress for
regulatory reform, and communications
with federal regulacory agencies, the
Andgorust Division remains the
government’s foremost proponent of
COMpEton,

Antitrust Division Annual Report
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The Telecommunications Competition Program

'he promotion of competition in

teleconununications has been one of
the Antitrust Division’s most significant
accomplishments of the past three
decades and will be one of its greatest
continuing challenges in years o come.

For maost of the twengeth century,
the telecommunicarions industry in the
United States was a regulated monopoty.
In the late 19605, the Antitruse Division
participated in FCC proceedings and
successfully advocared the introduction
of competition into long-distance tele-
phone service. In 1974, the Justice
Department filed 2 monopolization case
against AT&T, seeking structural relief
that would permir the long-distance
competition then authorized by the FCC
to develop. Thar case was resolved
through the entry of & consent decree in
1982, which involved a breakup of
AT&T. The breakup was highly cantro-
versial, bug subsequent experience
proved its wisdom. Competition grew
and flourished, By the mid-1990s, the
lower prices and’ rapid innovation
genceated by competition aad devegula-
tion of long-distance relephone service
and telecommunications equipment
manufacturing in the Unired Srates
prompted U.S, policy makers to seck to
extend competition more broadly
throughour the domestic telecommuni-
cations industry. This efforr culminated
in the passage of the Telecommunica-
tions Act of 1996, which eliminated
legal restrictions on competition in focal

Thanks in signtficant part o the
Antitrust Division's activities. consumsrs
today have more choices than ever
before in choosing among providers for
iocal telecommunications services, for
wirgless sarvices, for video servives, for
Internet services, and for international
telecornmunicalions services.

telephone service and firmly established
a fundamental national policy favoring
competition and deregulation in all
relecommuntcations markets. The new
competitive environment created by the
Telecommunicanions Act presenred
several competition advocacy challenges
tor the Antitrust Division, which are
reflected in its actvities since 1996.

1. Opening Local Telscommunica-
Hons Markets. The Telecommumicarions
Act of 1996 created opportuaitiss 1o
eliminate the most important reaaimng
monogpoly in the telecommunications
industry-the monopoly of local wele-
cormnunications services conrrolled by
the Bell Operating Companies {BOGCs)
and other incumbent local exchange
carriers. The Anritrust Division has
worked to maximize those opportuntics
by successfully advocating principled
and procompetinive interpretation and
tmplementation of the local marker
opening provisions of the Act.

T that end, the Division hled
extensive comments in the FCCs Local
Compedtion rulemaking advocating

Antitrust Division Annual Report
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The globalization of the telecommunications industry has created new chafienges for
the Antitrust Division. The Division’s mission in the global arena mirrors its domestic

mssion.

principles that the FCC adopted when
it promuigated its jocal competinion
rules. The Division then worked closely
with the FCC in defending those rujes
(anidd the FCC’s rulemaking jurisdic-
sion} in the Bighth Circuit and before
the Supreme Court, which largely
upheld the FCC’s procompetitive rules,
~ The Antizruse Division also assisted in
suceessfully defeading acrions in which
the constitutionality of the 1996 Act’s
gransitional restrictions on the BOCs
were challenged. Assistant Attoeney
General Joed Klein successfully argued
in the U.S. Caurt of Appeals for the
Fifth Circuit that the restrictions oa the
ROCs do not constitute 3 “bill of

- ateainder™ and are not otherwise uncos-
stiturional.

The Antitrust Division has also
assisted in monitoring and filing amicus
briefs in the numerous district cours
and court of appeals cases under Sec-
tior: 252 of the Telecommunicarions
Act, reviewing arbirrared interconnce-
tion agreements berween ncumbent
incal exchange cacriers {LECs) and new
errants, These cfforts have helped ro
produce a subsrantial body of precedent
SuppoOrting Appropriate, procompetiuve
interpretations of the marker-opening
requirements of Sections 251 and 252
of the Act.

These litigation victorics have been
eritically importang in establishing 2
solid legal foundagon for the market-
opening process contemplated by the
1966 Telccommunicarions Act, but
litigation victories will not, by them-
selves, create competition. Successful

Antifrust Division Annual Rapont

competition will also reguire incumbent
LECs and new ¢ntrants to implement
the technically complex arrangements
for intercormection and socess 1o the
incumbenty’ ubiquitous local nerworks,

The development of these arrange-
ments has been the focus of a substan.
tia} portion of the Division’s efforts in
connection with its review of long-
disrance service applications by the
BOTs under Section 271 of the Act, In
fate 19946, the Division solicited public
input concerning the standard that it
should use in reviewing these applica-
tions, and conciuded thar ir would
support Section 271 applications only if
rhe applicant demonstrated thar its
local marker was “fully and irreversibly
open to competition,” The FCC
adopted an interpretation of the critical
threshold requirements of Secvion 271
rhat followed the Division’s recommen-
dations. The agency’s decision was
afficrned by the R.C. Crreuir Court of
Appeals. The Division has explained in
deraibe—1in its formal evaluations of
Seetion 271 applications, in spesches,
and in ixs frequent discussions with
interested partiws—how it will apply
that standard in evalusting many spe-
cific controversics that can be expecred
to arise 1 connuction with the market-
apening process, The Division has
devoted substantial resources to the
coarmuous monitosing of the BOCS
market-opening effores, through discus-
sions with the BOCs, competing carri-
ers, SORSUMET groups, state Comimus-
sions, and others. As a result of thas
process, many of the requirements for a
successful 271 application have been
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met by 3 number of BOCs, and the
Division is hopeful that successiul
applications, demonstrating fully and
irreversibly open mrarkers, will be filed
in the near fooure,

These efforts bave led to substandal
entry by compentive kocal exchange
carriers (CLECs). Using exclusively
their own facilities or a combination of
their own facilities with elements of the
BOCs® nerworks, these CLECs are
providing local welecommunications
services to an xreasing number of
customers. CLECs had instalied more
than 800 voice switches by the end of
1999, compared 10 a rotal of 139 voe
swirches in 1998, CLECs wipled the
size of their local fiber tranemission
networks from 1996 o 1999, A of
June 1999, CLECs had obtained ap-
proxzmately 685,000 unbundled loops
from incumbents {an increase of 180
percent over the previous vear) and had
collocated in wire centers serving 60
percent of all Hnes in the country {eom-
pared to 32 percent the previous vear),
CLECs have achieved local market
shares approximating 10 percent
some states, 4 remarkable achievement
m markets that were virtually complete
monopolies throughout most of the
wwentieth century.

2. Promoting Compelition in the
Giobal Telecommunications Markel.
The telecommunications industry s a
central component of the emerging
global economy. As firms in other
markets have expanded the geographic
scope of their operations, their need for
global commusications capabilites,
both voice and data, have greatly
increased. kmproved rwchnology and
mare compettive telecommunications
markets throughout the world have also
lowered the costs and prices of tele-

COMAMNICAUONS services, further
saumularing demand for internanonal
COMMmuUNications.

The globalizarion of the relecom-
runications industry has creased new
challenges for the Anrirruse Division.
The Division’s mussion mn the global
arcna mirrors its domestic mission.
First, we have worked 1o support the
apening of markets for interpanonal
telecommunications, a process thar will
also entail the opening of markers in
other countries. These internanonal
market-opening efforts will benefis
American consumers, who purchase a
large share of interpanonal telecommu-
nications services. It will also benefir
American elecommunications firms,
whose experience in compezitive do-
mestic markets has positioned them for
success in the international arena as
well. Second, we have worked closely
with tclecommuaications and competi-
fian anthorites o other countries,
particularly with respect to merger
enforcement, 1o ensure the ¢onsiswent
apphication of sound policies thar will
protect competition m international
markets.

The transition o deregulared,
competitive telecommunications mar-

kets will continue o create new chals

lenges for the Antitrust Davision in the’
coming years. That transition is far
from complete. In many critically
important telecommunications markers,
mecumbent providers still maintain
substantial market power. But the
eXperienae in Moving 1o competitive
equipment and long-distance markets
over the past two decades and more
rECEnt CXpenends i exwending competi-
tion o other markets under the Tele.
comnrunicarions Act has demonstrared
the great benefits of competitive mar-
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kets. Thanks in significant part to the
Antitrust Division’s activities, consume-
ers today have more choices than ever
before in choosing among providers for
local wlscommunicatons services,
wireless services, video services,
Internet services, and inrernational

Antitrust Division Annual Report

telecommunications services. More
imporcantdy, the Division's effores have
helped 1o ereats a solid foundation for
greater competition in the future and

the lower prices, improved techiofogy,
and broader consumer choices that such
campetition provides,
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International Antitrust Policy and Procedures

'A‘ s a result of the increasing global-
i

ization of the world economy in
recent yedars, ir is increasingly common
for business ¢onduct in oae country to
have anticomperitive consequences in
other countries. This trend has given
ris¢ to new challenges for the Anntrust
Division. The most inmediate challenge
is to ensure continued, effective cnforce-
ment of the antitrust laws against ug-
tawful conduct, wherever it occurs, that
causes injury uy the United Srates. As
noted previously, the Division has
scrively pursued criminal enforcement
against internadonal cartels. The Divi-
sion now bas more than 30 angoing
grand juries—well over one-third of its
criminal investigations—looking into
internaricnal carvel activity.

The Divicion has also sought w
encourage developments in competition
law throughour the world thar will
both Farther the enforcement of sound,
effecrive antitrust laws and reduce any
costs imposed on United States busi-
nesses and consumers by reason of the
number of, or possible inconsistencies
among, different national competition
laws, To those ends, the Division has
taken several steps w facilitate it
{}bm;:z;ng evidence (bothy documents

Fand witnesses) iacared abroad in conv

nection with its cartel eaforcement
dcrvities. fn April 1998, for example,
i“‘;z: OECD ministers ¢ndorsed a Divi-

Tha Division now has rmore than 30
ongoing grand juries—wlf over ong-
thirdd of its criminal investigations——
icoking into international cartel activily,

2¢ OECD meraber ¢ountries to enact
amd enforce laws prohibiting haed-core
cartels as well as to enter into murual
ASSISTANCE AGICSWNLS 1O perme the
sharing of evidence with foreign and-
eruse authoeities wo the exeent permirted
by national laws. In April 1999, the
Unired Stares signed an agreement with
Australia, the first under the Interna-
rional Anttrust Enforcement Assistance
Act of 1994, that will permit the rwo
antitrust enforcement agencies w share
confidential information on both civil.
and criminal macters. In March 1999,
rhe United Stares signed an angirrust
conperation agreement with Isracl, and
similar agreements were signed in
October 1999 with Japan and Brazl. -

As deseribed in detail above, the
Division has been actively engaged in
inrernational merger and civil non-
merger enforcement. In many cases the
business conduct involved is subject 10
review by two or more Countries’
antitrust agencies. As a result, the
Division has had numerous occasions
o work with the Commission of the
EUI‘QPQKQ Conmmunices on megCI"
matters and has had good experiences
with case-gpecific cooperation, One
example s the WorldCom/MCIE merger

Antitrust Division Annual Report
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Duwring the past several years, the Division has afso worked with other U.S. agencies
and in multinational fora to improve the overail environment for compsiitive markelts and

soung antitrust enforcement.

involving two .S, telecommunications
firms, which resulted in the divestiture
of M(CP’s $1.75 bitlion in internet
assets-~the largest divestiture in U.S.
merger history. In that case, the parties

provided written waivers of confidenti-

aliry that permitted the two agencics”
staffs to work closcly wogether in
making their independent analyses of
the transacrion. The Division and the
European Commission ulrirmately
reached essentially the same conclu-
sions, and before announcing its ap-
proval of the transaction in July 1998,
the Commission formally requested,
pursuant to the 1991 U.S.-EU anitrust
cooperanon asgreement, the Division’s
cooperation and assisrance in evaluating
and implementing the divestirare
proposal that had been proposed to
both the Division and the Commission.
A similar procedure was successfully
followed by the Division, the European
Comimission, and the merging parties
in the Dresser/Halliburton merger,
where the antitrust concerns were
resolved by a ULS, consent decree
requiring s significant divestimore.

Anticipating thay they will be faced
with impormant ransnational ¢ivil
nonmerger matters, the United Scares
and the European Urion entered into a
new positive comity agreement in June
1998, This agreement builds on the
positive comity provisions of the first
such agreement, which was adopied in
1991, Under the “positive comiry”
concept, the antitrust authority of onc
country preliminarily determines that

Antitrust Division Annual Report

there are reasonable grounds for an
antitrust investigation, typically in a
case where a firm based in that country
appears to have been denied acoess 1o
the markets of another country by
anticompetitive behavior in the lateer,
The requesting auchority refers the
matter, along with its preliminary
analysts, to the authoriry whose home
markets are most directly affeceed by
the suspect behavior. After consulting
with the foreign antizrust authority and
depending on thar authority’s conclu-
sinns and actions, the requesting au-
thority may accepr the foreign
authority’s conclusions or seek different
results under its owa laws,

While no referrals have yer been
made under the 1998 agreement, in
1997 the Division made a formal
referral under the 1991 agreement
regarding possible anticompetitive
conduct by cerrain European airlines
that may be preventing U.5.-based
compurer reservarions systems from
competing cffectively In certain Eure-
pean countries. In 1999, the European
Commission issued a statement of
objectinns, which opens formal proceed-
mys, against one of the airlines pursuant
re» this referral.

During the past several years, the
Division has also worked with other
L.S. agencies and in multinational fora
to improve the overall environmens for
competitve markers and sound anti-
trust enforcement. During this period,
for example, the Division has cochaired
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{with the Department of Staee) the
Structural Issies Working Group of the
1.8 -Japan Enhanced Initiative on
Dercgulation and Competition Policy;
this groug’s joint report included
commitments by the governmaent of
Japan to strengthen #s anutrust en-
forcement program. Simitarty, the
Division worked with USTR and other
domestic agencies on the successful
conclusion of the Waorld Trade Crgani-
zavon (WTO) negovanons on basic
relecommunications issuss, which
included agrezment on 3 Reference
Paper on interconnection rules and
other transitionat compention-related
safeguards. Although the Reference
Paper daes not direetdy affect antitrust
enforcement, it does establish a mini-
mum level of effective (non-aptitrust)
regulation for governments to employ
in liberalizing former monopoly
telecom markets,

The Division also participates in

discussions tn the vwreasing number of

internmarional fora, incinding the

OECD, NAFTA, the Aug Pacific

Economic Cooperation, and the nego-
riations for the Free Trade Arca of the
Americas (FTAA), in which antitrust
and competition policy issues are

discussed. In addition, the Division has
participated (with other .5, agencies)

during the past three years in discus.
sions of the WTO working group on
the retanionship berween trade and
competition policy.

In 1997, Artarney General Reno
and Azsistant Auorney General foe
Annarrust Klein established an Interna-
tional Competition Policy Advisory
Committee {JTPAC) ro examine the
changing international eavironment
from an cutside-the-Division perspec-

tive. JOPAC devoted special attention 1o

Antitrus? [Division Annual Repont
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three key issues: (1) How can we build
2 CONSENSUS 4mMong governments for
cooperation and effective prosecution
of av international carrels? {2) How
should we deal with the proliferarion of
premerger notification requirements

“and merger laws around the world, so

as to achieve sound resules for both
consumers and merging firms? (3)
How should we deal with the complex
relationships berween erade and compe-

Antilrust Division Annual Repor

tition? ICPAC, which was cochaired by
former Assistant Attorney General Jim
Rill and former U 8. International
Trade Comrission Chairwoman Pauia
Stern, met several times and held
hcarihgs in which anuitrust officials

from around the world as well as 2

wide range of ULS. witnesses partici-
pated. ICPAC report was issued in
February 2000,

i e 2 e L

FRNINITI tr i ity e
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I am very pleased to be here today, 1 want to thank the Haas School and Dean Tyson for
mviting me to address you about a subject that I've thought and cven re-thought about a great
deal aver the past fow yveuars: the subject of this panel, “Rethinking Antitrust Policies for the New
Economy.”

My conclusion is that the core principles of antitrust reflected in the Sherman Act -- like
other fundamentsl principles embodied In venerable texts like the Constitution and the Bill of
Rights - should not be changed in this new era. All of (hese charters state enduring rules that can
and should be applied in new sitmations. The Framers of the Constitution sureiy could never have
imagined electronic eavesdropping; but the Supreme Court had no trouble mling that this form of
mvasion of privacy was subject to the Fourth Amendment.

Core antitrust principles have served our Nation, our citizens, and our economy extremely
well in the more than 3 century since the Sherman Act was passed. And { expect that they will
continue t¢ do so in the 21 Century, during this period of remarkable technological progress and
expansion, |

The core principles of antirust are actually what Adam Smith wrote about more than twa
centurigs ago: that free and competitive markets result in maximum economic development,
wealth creation, and consumer welfare, but that markets will not always remain free and
competitive in the absence of effective government oversight. In the end, antitrust is alf abowt
market power — which every business understandably wants -- and the Hmits on how it can be

ohtained, preserved, and extended.

The legitimate ways of acquiring and maintaining market power are essentiaily the smne

today as they were 2 hundred years ago; and the tliegitimate ways are fundamentally the sume as



well, “8kill, foresight and industry” is the torm that antitrust lawyers use to summarize the
permissible means of acquiring market powse. But [ don’t have to tell this audience that that
simple phrase can capture a broad range of productive and profitable business activity, activity
that has contributed so much fo our Nation's economic strength. And market power can legally
be maintained in the same way, through innovation and competition in the markstplace.

The legitimate means of getting and keeping market power have changed Bile since
Senator Sherman's day as well, 1 will desenibe them in detail in just a bit. They deter innovation
and restrict consumer choice, and they are as ilicgitimate and illegal today as they were a hundred
years ago.

Two impottant corollanes follow from all this: First, sound antitrust policy does not
ibeiicve that big is bad or that success must be punished. Quite the contrary - where sugcess is
the result of skill, foresight and tndusiry, consimner welfare is enhanced.  To be sure, there have
been times when antitrust enforcement has appeared to take a different view, For example, during
the 1960', the Division sometimes disregarded sound, market-based antitrust snalysis in favor of
a bigeis-per se-bad philosophy, But that view fell ot of fashion decades sgo, and thore is little
prospact of {s revival,

And second, since we believe that free and competitive markets masimize innovation and
consumer welfare, we tend 1o disfavor regulation generally and centainly as a way fo remedy
abuses of market power. Ongoing regulation is invariably inefficient, both because it under-deters
anticompetitive behavior and begcause it can be exploited by opportunistic rivals to hamper
procompetitive conduct. Thus, where possible, we seek structural, market-based solutions to

serious sompotitive problems, because these solutions mean that consumers, not government

3.
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agencies or existing monopelists, will get to chose when longstanding monopelies vield o
innovative technologies and innovative business models.

In this regard, 've been reading a lot lately about thus issue of regulation versus strugturnd
soiutions —~ ag it atfects a case of some interest to me. 1t's a case that is well known 16 many of
you as well, Pm sure. I involved complex and wide-ranging antitrust claims, resuiting in a trial
that gained lots of attention, followed by a Justice Department proposal to break-up a major
Amenican corporation,

Here's what the Wall Street Journal had to say about the case on its editorial page:
*While the Justice Department can’t promise any consumer benefits that might
result from its seit fo break up [the companyl, it)s sure of one thing: This is the
largest antitrust action ever filed. So much for the mentality of modern-day
trustbusters, As long as they can tackle the biggest of all ‘big businesses,” what 13
the difference whether the massive expenditure of federal money and effort is likely
to cut anyoene's . . . bilis?”

“Where is the problem that justifies nisking possible damage to the efficlency of 2
vital part of the U.S. infrastructure; damage 16 the investments of innumemble
simall investors and pension fund beneficiaries; possible damage to an inportant
research and development epterprise? If there is a problem that justifies all this we
can't find it. Maybe it is because we prefer to deal in seconorucs, ruther than

politics i such matiers.”



By now, you may have guessed that this is an editortal about the Department’s monopoly
mainlenance case against AT&T, a 1974 editorial as a matter of fact; but if it sounds familiar, it is
because the same charges have been leveled against the Department’s lawsuit, and our proposed
remedy, in the Microsoft case.

Then as now, the Department challenged illegal practices by a firm with monopoly power
in a critical market, practices designed to maintain and extend the monopoly,

Then as now, the Department was criticized for challenging a technology leader and a
critical part of the economic infrastructure.

Then as now, the Department sought a structural remedy because it is the most effective
and efficient means of protecting and preserving competition.

And then as now, dire predictions were made that structural relief wouild kill the goose
that laid the golden egg. One of my favorites is a Forbes Mugazine article published the day after
the AT&T divestiture took place: “For the consumer, costs will go up and service down ... It's
quite alarming, in fact, just how many top executives in the industry are predicting [this] . . . get
used to it; it’s going to get worse.”

We now know, of course, that the divestiture in the AT&T case, far from making things
worse, has unleashed unprecedented competition, innovation and consumer benefit. By
separating the local telephone monopolies from other aspects of the telecommunications business,
it has fostered the growth of the Internet, wireless communications, broadband services and fiber
optics, and other extraordinary innovations that were unimaginable when the divestiture took

place.



And it has also led to substantial competition in telephone services and significantly lower
prices for consumers. Since divestiture, prices for long distance calls have fallen dramatically,
while per capita use of long distance service has almost tripled -- an extraordinary output effect by
any standard.

" We believe that the proposed divestiture in the Microsoft case similarly would produc:a
substantial innovation and competition in the sofware business. The district court found that
Microsoft illegally maimained is operating system monopoly through a broad pattern of unlawful
acts that crushed emerging threats 1o that monopoly posed by Metscape’s browser, Sun’s Java,
and other cross-platforns middiewars wehnologies, We need 10 make sure that new technologies
aren’i subject to the same treatment in the fonwe or, even worse, that innovators decide to avoid
such weehnologies altogether for fear that they may mact the same fate 1 things don’t change.

The central feature of our proposed remedy s splitting Microsoft into en operating
systems company and an applications commpany. Unbhikte the 47&7 case, where line-of-business
restrictions remained on the local telephone companies, bere the separated businesses woukd be
entirely froe to compete with each other in all lines of business. Each company would have the
incentive to compete vigorously through developing and licensing products that compete with the
other’s core business.

For example, a separate applications company would have the incentive o develop the
best possible office suite, not only for Windows, but also for other computing platforms like the
Apple and Linux operating systems. Indeed, much like the browser was in {993, before
Microsoft commenced its illegal campaign, Office has the very real potential to be a ¢cross-

-

platform middleware threat to the dominance of the Windows monopely.
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Because QOffice is an enosmously popular product ~ with over 108 mitlion copies in use
arnund the world - its availability on other operating systems would give those operating sygzz’m’zs
a real opportunity 1o compete against Windows.  As these other competing platforms grow and
proliferate, morgover, we would expect the Windows operating systems business 16 face real
competition for the first time. And this is only one of several ways in which the proposed split &
likety 1o Sacilitate competition. In toto, the result will be exciting and innovative new products,
with o choices and lower prices for consumers,

Mow, there are some who are suggesting that the reorganization will resuit in a loss of
efficiency currently generated by the cosxisience of the operating system bunsiness andlthe
applications business under one rouf. That argument is wrong as a matier of fact, and wrong as
matier of history as well It is wrong as a matter of fact, since the fwo companics would b free
to exchange techirical information, as long as that information was also made available to thind
parties; and Microsoft has long claimed that i provided third-party applications developers all the
information about its operating system that those developers could need to weite their applications
for Windows, If o, there should be no real loss of efficiency n the reoygantzation,

The argument is also wrong as a matter of history. The opponents of the AT&T remedy
made the very same claim, arguing that the divestiture would imperii the effisiency of the

telephone network: and that argument has surely fuiled the test of time.

Now, let me move away from this specific example of “the more things change, the more
they stay the same” to the more general point about antitrust enforcement that 1 referenced at the

beginning of my remarks. While technology changes, and that of course affects the particulars of

b



our analysis, antitrust enforoement remains remarkably constant in iis application of the core
principles that have proven to be effective in protecting and preserving competitive markets while
maximizing novation and assuring low priccs‘ for consumers, These principles, as | noted earlier,
have to do with market power and separating the legitimate, procompetitive ways it is poguired
and preserved, from the Hlegitimate, anticompetitive ways.

Let me reiterate the fundamental poind: businesses want market power - 1.2, the ability to
make more than normal, competitive profits. 1t's good for the business, good for its employees,
and good for its shareholders. And a rational, procompetitive system of antitrust lows must seek
1o ensure that the way business pets that market power is good for consumers as well,

T take an obvions example of g good way of scquiring and protecting marcket powcer, one
from outstide the antitrost arena, though by no means inconsistent with it, let's lock at patent law,
Here is an example where we grant statutory protections that tend to create and protect market
power. Thatis why drugs cost so much -- absent patent protection, once o drug is created, it
could be duplicated and readily seid at a smali fraction of its patent-protecied-price. The rationsle
behind patents, and the market power they establish and protect, is that, in the absence of patent
protection and the returns it generates, no one would spend the money on R&D necessary o
develop the drug in the first place. [n short, we create o legally imposed barrier (0 entry w
inteilectoal property (or IP) protection -- in order to ensure that innovation is encouraged, One
" ¢an argue, as many do, whether the period of IP protection is too long or too short to stimulate a
desirable fevel of overnt] R&D, but the basic principle that, absent some 1P protection, innovation

would be harmed s clearly cormrect.



The next point 1 want to note here 15 that market power is ot a unitary thing: there is
market power and there is market powsr, Lots of businesses gnjoy at least some market power,
but very few enjoy monopoly power over any significant period of tinse, Brand loyalty or a first-
mover advantage, for example, may give a business the ability to charge prices o bit above the
competitive level, but in the absence of stronger barriers to entry than just brand lovalty or a
simple first-mover advantage, the magnitude of these suprcompetitive prefits are fikely to be
quite modest,

This point, in tun, is key to understanding o fundamental market dynamic that andmates
antitrust analysis, de., the strength of barners @ eitry 15 gltimately what determnes how much
market power 8 busingss will be able (0 sustain and exploil. At the same time, and somewhat
paradoxically, the more a business exploits such power, the more potential competitors want 2
piece of the action. In short, supracompetitive profits, like well-known movie stars, draw a
crovad; businesses, just ke the bank robber, Willie Sutton, want to be where the money is.

And, in facl, as it teng out, because of the powerful incentives of the marketplace, it's
quite rare that we see strong barriers © entry enduning for long periods of time. That is especially
true in the ahsence of fllegal business practices that angment the natwral barriers that exist, a point
that | wamnt 1 come back 1o in 3 moment begause i s at the keart of what antitrust enforcement is
atl about. But this view about the suength of entry barriers, at least in centain critical industries,
has not always been widely shared. On the contrary, there have been guite 2 few times in our
history when satry barriers 1o particular markets were thought fo be s0 strong, we concluded that

the market was 2 so-cailed “natural monopoly™ snd that we had no choice but to rcglilate it.
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Indeed, not so long ago, that was the case with respect to surface and air transportation,
telephones, and encrgy (and as to the latter two, still is the case to some degree even today).

But now, with increasing confidence and conviction, we in America (and mﬁch of the
world as well) have been won over to the view that, in the absence of illegal practices, technology
will ultimately be able to erode almost any barricr to entry. Consequently, for several decades
now, we have wisely adopted a national policy that favors deregulation and market forces instead
of regulation,

This is not to suggest that market forces cannot generate strong barriers to entry. They
can, especially in markets characterized by a so-called positive feed-back loop, either from scale
economies or from what economists call “network effects,” What this fancy jargon means is
something we all tend to understand intuitively: in certain circumstances, nothing succeeds like
success. A network effect occurs when the more a business sells of a particular product or
service, the more people want it because its increasing adoption increases its value to the next
user. A classic example, of course, is the telephone: the more people on a given network, the
more value the network has to potential users, making it easier to get the next customer, and so
on. Indeed, once a nctwork gets a sufficiently large number of customers, it becomes almost
impossible for a new entrant without access fo the network to successfully challenge its
dominance.

Two things I want to emphasize here about these kinds of positive feedback situations;
first, they existed in the old economy, just as they do in the new. We had an old-cconomy case
against AT&T, for example, where market power was derived in this fashion. And our new-

economy case against Microsoft relies on this notion as well.
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Like the telephone system, the Windows operating system at issue in the Microsoft case
also benefits from a positive feedback loop. People select an operating system based largely on
the number of applications available to run on that operating system, and people who develop
applications want to develop them for the most popular operating system, since that is the way to
sell the most applications. As a result, a dominant position in operating systers reinforces itself
because the applications developers write to your operating system and then more new computer
buyers want your operating system because desirable applications are avaitable to run on it.

The second point to understand about these positive feedback loops is that there’s nothing
iHegal or even undesirable about them: they are an outgrowth of market forces and consumer
choice and, so far as the antitrust laws are concerned, businesses which have the skill and
foresight to understand and take advantage of those forces are entitled to enjoy the fruits of their
efforts.

In both AT&T and Microsoft, antitrust enforcement became an tssue not because of the
acquisition of market power but because of how that power was protected and/or expanded. 'i‘his
is a fundamental point to understanding the future of antitrust enforcement and so, in the time that
remains, [ would like to expand on it briefly.

As T have noted, we in America have chosen, wiscly in my view, to r¢ject an effort to
regulate all monopolies; instead, we generally put our faith in the ingenuity of the market --
entrepreneurs and innovators -- to erode barriers to entry and protect consumer welfare. But if
monopoly power, once had, can be used to protect and extend itseif, our reliance on the market
will be frustrated and consumers will be hurt. Unlike positive-feedback-loops, which are a natural

and incvitable market phenomenon, abuse of market power is anticompetitive and harmful; it
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means that a monopoly position has prevented innovation and entrepreneurship that would
strengthen the economy and increase consumer welfare.

What’s interesting in this regard -- and this is why I say that the new economy is
fundamentally no different from the old when it comes to antitrust enforcement -- is that the
anticompetitive techniques used to protect and extend monopoly power in the new economy are
cssentially no different from those used throughout history. Put a bit differently, while technology
changes, human nature, as Adam Smith taught us long ago, does nol. There arc, to paraphrase
Paul Simon, only so many ways to illegaily hurt your cempetitor,

In our business, there are generally about a half-dozen or so of these techniques and they
are used in the new economy in much the same way that they were uscd in the old. Let me first
mention the basic techniques and then illustrate their application by referring to cases involving
the new and old economies, mentioning for illustrative purposes three that are currently in court.
The basic techniques -- apart from good old fashioned collusion in which potential competitors
agree not to compete -- typically involve cutting off competitors’ access to important suppliers
and markets, inducing rivals not to compete, using tying to force customers to purchase other
products, and engaging in predatory tactics to raise rivals costs or cut their revenues without a
real business justification. Basically, these are the time-tested tricks of the monopolist’s trade.

Let’s take a guick look at several of them. First, there are the traditional anticompetitive
distribution techniques: intimidating or coercing distributors who need your monopoly product,
either informally or through formal exclusionary contractual arrangements. These kinds of
practices are as old as the antitrust laws themselves and rest on the sound premise that the use of

market power to restrict distribution of competing products can only injure consumers. That
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point 1s at the heart of our complaint in the Dentsply case, a very old economy case involving false
teeth and exclusive desling contracts with dental labs, Tt was also a key issue in the Microsoft
case where the judge ourd that Microsol! repeatedly inttmidated OEMs who wanted to distribute
competitors's products and used exclusionary contracts with Internet Access and Content
Providers to it their distribution of the Netscape browser,

A second common, anticompetitive distributional practice involves tying two products
fogether - ovice again, a violation a5 old 85 the antitrust laws themselves, Tying aliows a firm to
use s market power in one product 1o force consamers to take a second product and thus oflen
mskes it harder for the firm’s competitors o distribute their products. To be sure, a tying case
can present complex factual issues sbout whether there are one or two products af issue, which in
tarn can ralse important questions shout potential integrative efficiencies that might result foma
“tie.,” But distributional efficiencics - i.e., simply putting twe products together - are no defense
to tying, That was true in the 1930s when s unanimous Supreme Court ruled that IBM s decision
to tie calenlating cards fo its caleulator was unlawiul and that was also true under the Pistrict
cowrt’s opinion in Micrasoft involving the tying of Microseft’s browser to its monopoly operating
system.

Since a lot of discussion has focussed on the tying issue in Microseff, ket me cruphasize
that tizs in the software industry, especially where, as in our case, the tied product {e.g.,
browsers) could undermine the monc;poly position of the tying product {e.g. operating systems}
can have particularty strong anticompetitive effects. In this regard, we need look no further than
the remarks of Microsoft’s Chief Operating Officer of Microsoft when he was asked in 1998 how

small software companies could compete on products that Microsoft plans to fold nto its
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operating system. His reply: these smaller rivals had three possible paths -- they could fight a
losing battle, they could produce a successful product and then sell to Microsoft or another large
company, or they could "not go into business to begin with because, hey, if you're a betting
person, you know which way it's going to go." It’s hard to think of a greater deterrent to
innovation.

The next set of traditional antitrust violations involve what we call predatory, as
distinguished from exclusionary, practices. Here we're talking about a business incurring
expenditures that would be profitable only if they will defeat a competitor and then allow the
business to recoup the short-term costs of the action through the long-term preservation of
monopoly profits, And here again, these practices were used in the old economy as well as the
new, a point readily demonstrated by the fact that this issue is at the heart of our American
Airlines case and was key in Microsoft as well.

In the American Airlines case, we charged that, when faced with new entrants in Dallas,
American incurred great expense -- by saturating the relevant city-to-city markets where the new
entrant had started service (e.g., Dallas/Wichita) and lowering prices substantially -- in order 1o
drive the new entrant from the market. The essence of the case is our claim that American would
never have engaged in these practices had it not known that it could eliminate new entrants and
then recoup its short-term losses by enjoying monopoly profits in the future. As American’s CEO
said to his colleagues at the time, “if you’re not going to get them out [of the market], then [there

is] no point to diminish [our] profit.”
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Moving next to the new economy, the facts of the Micrasaft cose provide an especially
powerful example of this predatory technique. There, the judge found that Microsoft had spem
hundreds of millions of dollars to develop and distribute Internet Explorer, not just for Windows
but for Infernet Access Providers and even for Apple. Microseit did this, the court further found,
sven though it internally described 1E as a “na-revenue product” and knew that, standiag on its
own, Microsoft's IE business strategy made no sense. After ull, it's hard to sustain a business
plan by paying millions of dollars to induce others to distribute a nowrevenue produdt, espocially
one that cost hundreds of millions to develop. What made this surategy even more perplexing is
that, according to Microsoft's own docaments, “browser market share”™ - share of this no-
revenue product -- was seen 2 “priority number 17 within the corporation.

The reason this otherwise irvationn! busincss strategy made sense, of course, is that, a3 the
district court found, Microsoft was protecting its monopoly profits in Windows by making surc
that Netscape's browser did not oblain sufficient market share to create o platfonn that could
ultimately erode Windows” dominance -- a fear that Bill Gates highlighted at the outset of
Microsoft's anticompetittve campaign by notng that, i Netscope wasn’t stopped, its browser
would be able to Yeonunoditize™ the operating system,

1 conld give other examples of anticompetitive practices in the new cconomy — Jike
withholding technical information that compettors need to compete - which were also observed
in the old economy. But by now [ think you get my basic point: when i comes to antitrust
enforcement, the new, new thing isn’t so new afler all.

Sa let me conclude by highlighting two points. First, the focus of antitrust enforcement

tomorrow, a3 it was yesterday, will remain on preventing the traditional anticompetitive
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techniques that businesses with market power have long uscd fo maintain and extend that power.
And second, given my first point, in the new economy as in the old, businesses with market power
should have little probiem in ordering their affairs in a way that keeps them free from antitrust

diffcultiss,
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