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RESPONSE TO OMB COMMENTS ON IMPACT AID SPECIFICATIONS

New Paymants for Capital Improvements Authority

OMB objects to the creation of this autherity because of
anticipated continued tight budget rescurces. We agree that
additional funds {(beyond current appropriations for construction)
are unlikely to be available in the next few years to provide
increased funding for this new authority, but we bellieve that it
iz important to propose this authority as & rational alternative
to the current construction program. If the Administration fails
to propose something like this, we can expect Congress simply to
reavthorize the current, badly flawed construction suthorities in
P.L. B81-815, and cantznae to appropriate a few milllion dollars
every year, enough for us to build a couple of schools at a time
and tie up significant administrative resources.

The current construction program is a morass of overlapping
progran anthorities, confusing eligibllity reguirements, and
cumbersome administrative procedurss. The authorized funding
level is far outstripped by applications for assistance; current

T priority lists for sections 5 and 14 include hundreds of unifunded

construction applications totalling $200 million in originally
estimated need, while annual appropriations have provided only
enough for twe or three new construction projects a year. A
recent review of applicants on our priority lists confirmed the
continuing need for {facilities and an ongoing Federal impact in

’fvapplicant districts. Some gualifying applicants st1ll report

.need after having been on the prierity lists since 1867. The
current approach dees almost nothing te address these handreds of
districts’ need for constructien assistance.

We designed the proposed capital assistance authority =s a simple
and egquitable weans of distributing a swall amount of money
{paerhaps $5 teo $12 million annually, comparable to the amounts
recently appropriated for sections § and 14) to each school

district that hag a reasonable claim to some Pederal construction

assistance, kecayse of the attendance of federally connected
chlldr&n,’ Tur appraach would acknowzedga the pewd Loy capital
improvenents that P.L. B1~815 was designed to address but, at the
same time, would recognize current budget realities. Prov1ding
capital improvement funding on an equal, annual per-pupil basis
would allow all eligible LEAs to accumulate and menage their own
capital funds and meet their highest priority capital improvement
needs (which could be small-scale renovations and repairs instead
of new construction) within the censtraints of the current annual
appropriation for Impact Aid. .

The GA0 recommended an approach similar to this propesal in its
1890 report to Congress on the Construction program, and while we
objected to the GAD rescommendation at that time, we have since

»

L


http:objact.ed
http:Cap.i.t.al

2

come to beligve it is the only viable approach to addressing
widespread Impact Aid construction nesds in an eguitable mannay.

We concede that the individual payments to most school districts
will be guite small, and the large number of existing, immediate
construction needs would likely not be adeguately addressed, but
school districts could save for several years {or caontribute ‘
substantial State and local funding} to amass sufficient funds to
undertake major construction projects., For this reason, we would
object to reguiring LEAs to use these funds within ten years., We
would agree to & refuirement that accrued lnteresL be used for
the sam@ purgcs&, however.

Finally, the admlalstra;lve burden on the Department must be
considered in evalusting alternative approaches. We currently
devobe up Lo 4.5 FTE per vear to the construction progran, a
disproporticnate drain on our limited FTE considering the small
nunber of dollars being administered. The proposed Caplital
Inprovements authority could be administered as part of the
regular Basic Support payment system, at a considerable savings
in staff time.

As to OMB’s suggestion that we address school censtruction needs
through an expanded Connie Lee ingurance and reinsurance

‘ authorLty, we intend to propose such an authority and agree that
some of the . school districts that would be eligible for - -
assistance under our proposed authority could take advantage of
“it. In these instances, the small Capital Improvenent payments -
these LEAs would receive under our proposed authority could be
used for debt service. The fiscal characteristics of many cother
LEAs targeted by the Impact Aild construction program make thenm
unlikely to be able to benefit from a loan program, howsver. .
Many LEAs &ex%ang children lzvznq ot Indian lands currently turn
te ITmpact aid for construction assistance precisely because they
cannet raise funds locally to service capital debt. These LEAS
have few sources of capital for construction, aside from Impact
Aid and State aid, and little tax base to draw from. There have
been repeated callsg. fromethe .Indian community for additional
Federal efforts to address the dismal condition ol wany" schools
serving Indian students. A proposal to address this need through
a loan program would be regavded as no solution at all.

Pavrents for sudden and Substantisl Increases in
Dependents

OMB aseked for data on the extent of the problem we propoess Lo
address through this new authority. As you may know, DOD bas
been unable to provide us with any estimates of the future
effects of the defense rsalignment on the communitises surrounding
the military bases being consolidated, including projected
increases in the numbers of military dependents enrolling in the
schools. In many in stances, DO has not even been able to tell
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in advance which bases will be consclidated. For this reason, we
have no useful data on which to base projections ¢f the nunbers
¢f LEAs that may apply for funding under this new authority, or
the numbers of children that may generate paynments. .

Impact aid payment records show that, between 1931 and 1982, 66
LEAs reported increases of at least 100 military dependent ADA,
for a total increase in these districts of 1%,510 military
dependent children. The two most heavily affected LEAS, lavton,
Oklahoma and Clarksville~Montgomery County, Tennessee, sach
reported enrollment increases of more than 860 military b
children. Two other small LEAs reperted increases of fewer than
10¢ military dspendents (a total of 39 children in the two
districts) that amounted to more than 10 percent of their ADA.
We can assume that many of these LEAs would have been eligible
for payments under our proposed new authority had it been in
place for FY 1%82. Actual numbers of children that coulid be
claimed would be contingent on whether the LEA reports an
increase in total ADA egual to the increase in military ADA
certified by the base commander {(this test is spelled out in the
pill language); tharefore, we gxpect that the number that could
have been clalmed for FY 1992 would be reduced somewhat below
1%,000. This dogs ﬁ&t help us to project future eligibility and
payments, however, the absence of data from DOD. For the
purposes of badga»xng this proposal, we are using $2 to.$4 .
million per year as a place~holder, depending on the pace of yha
defense real;gﬂmant

The absercé of- data on which to base budget projesctions does not
absolve us of the: responsibility te address. the needs of LEAs
that will be affected by the defense realignment. A basic
assumption ¢f the Impact Ald program is that the Federal
Government has & responsibhility to assist local school districts
with the costs of educating “he children of our armed forces. In
this instance anly, we believe that our responsibility extends to
those children murr&ntzy categorized as military "b’s., We have
made, and will continuve to make, the argument that military "k*
children, like other "hv ahwzd?en, de net normally place a
significant claim on our &SSiStanCE. During the military drav-r-
down, however, school districts serving certain military bases
will be enralling increasing numbers of these militavry
dependents. Because on-base housing will not be available for
the vast majority of these fawizies, virtually all of these new
enroliments will be "b* children; since our reauthorization
propeosal would exciluds these children from regular Impact Ald
payments, this new suthority would provide some relief for LEAs
that are suddenly burdened by substantial increases in wilitary
enroliments and must hire additional teachers. While the
paymcnts would bhe gquite small, they would be comparable to the
amcounts that LEAs currently receive for each "bY child.



KEY ISSUEB IN IMPACT AID

OSE A PRINCIPLE REFORMS

Purposze:

The presence of Federal activities in certain communities has an
adverse ijmpact on 1ocal school districts because they must educate
concentrations of federally connected children and have a diminished
property tax base. Impact ald fulfills an important Federal
responsibility by ensuring that these local school districts have.
adeguate resources to educate federally connected children.

Principle Reforms:

Inpact Aid, as authorized by the current statutes, is riddled with
inegquities and crippled by administrative complexity. The
Administration’s proposal includes the following elements:

1la that takes inte acoount

the Cost af e@ucatzcn”&ndfthe aﬁﬁﬁél local share of aducatian
costs in each State:;

o supnlemental payments for schopl districts experisncing

substantial increases in nmilitary- dependent students due to
Defense realignment activities;

, R Lk R TR
o a §3lee,«r&vi$ed-étan&ar5 to determine Whether a State ig
egualized, which, if passed, would allow States to take
deductions for Impact Aid in proportion.to the degree to whzéh

they are equalized;

o &;;ﬁinatiwn of the section 2 program, which makes payments
solely for Federal property; -

L6 a_ney capital improvement svthority, in lieu of ¥F.L., 81~815, To

proviﬁe formula assistance, based on Federal nembership, to
districts with at least 20 pe"cent fusderally connected
‘children.

e
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This proposal would, at minimal budget cost, send an important
signal %o the LEAs serving the military community that we
recognize their needs and are attempting to provide a coordinated
policy of assistance to communities affected by the military
realignment We bellieve that the proposal could alsc be helpful
in easing opposition to the elimination of "b" payments, which
will be one of cur toughest battles during the reauthorization.

Supplemental Pavo For Children with Dissbilities

'BMB raises several issues related to the provision of
Supplemental FaVMQﬂ?Q for Child@ren with Disabilities, the most
pagic of which seers to be whether we should even provide such
payments. OMB’s argument is that since such children are
targeted by the IDEA, no separate Impact Ald supplement is
necassary.

The purpose of Impact Ald is Lo compensate LEAs, at least
partially, for the local share of the cost of educating federally
connected children., To the extent that federally connected
children with disabilitiss cost more to educate than other
federally connected c¢hildren {(and we assume they do, although we
do not have campr&h&nszve data demonstrating this}, we have a

- . responsiblility to §rovx&& supplemental payments to meetl these

~additional costs. -If funding for the IDEA were sufficient to
-provide a substantial share of the cost of sducating these
children with disabilities} then OMB‘s argument might sway us.
We understand that ﬁund&ng far the IDEX provides only a tiny
share of thése costs? hawever.“In the absence of any special

. supplemental- paym@nt through Impact Aid, therefore, local school
districts serving federally connected ch;ldren with disabilities
would be unreasonably burdened by the presence of these children,
This is especially true for those LEAs that, because they have a
reputation for providing better servicdis for children with.
disabilities, become popular duty stations for mzlztary familiss
with severaly handicapped children.

As to the relationship of Supplementdi-Payment:s for Children with
Disabilities to payments provided under the IDEA, the bill gpells -
cut that an LEA pust use these supplemental payments fo provide a
free appropriate public’ eduaatlon in accordance with Part B of

the IDEA.

We propose to separate the SBupplewental Payments from the Basic
Support Payments in order to gain increased contrel of these
funds and provoke better analysis of this whole issue. Under the
current statute, cartain federally connected children with
disakilitiss (those eligible for services under the IDEA). are
eligikble to be counted for supplemental fUhding under the
formula., Thesa children generzte an additional 50 percent of the
local contribhotion rate, which is pzid in full off the top of the
appropriation, without consideration of the amount.of the

¥
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apprmprlatlun while all other payments are ratably reduced if
appreprmatxans are insufficient to pay full entitlement,
Consequently, &s "full entitlement" has increased (with the
national cost of education) but appropriations have remained
relatively constant in recent years, the cost of the supplemental
payments for children with disabilities has gradually increased
as 8 percent of the total section 3. program, diverting funds from
regulay payments Ifor other federally connected students. Because
these increased payments are buried within the excesdingly
complex payment formula, however, no one guestions how much is
being provided and whether it is insufficient or excessive.

By providing separate categorical supplemental assistance for
federally connected children with disabilities, we intend to
hring the distribution of these funds into line with the rest of
the Basic Support Payments, which will take into consideration
the local cost of education and the percentage of educaticnal
coste provided from local resources. :Further, we hope that by
sgpayrating these payments we can generate some analysis and
disau&sien of how much funding is appropriate.

State Formula Foualization ?ravzszons

o

OMB &uggegts that Supplam&ntal Payments for Children with
Disabilities should not be excluded frow considerstion by States
that are determined to be egualized: -This proposed exclusion
reflects our understanding of Congress”. intent that these
sapglamental payments be used to pay%for the special educational
services provided to chi ldran*w1thwdlsabllltmas. Current law
requires that LEAs account for.the.use of these funds for the
spaazal needs of the targeted children. We implement this by
reguiring that an LE2 demonstrate that the costs of providing
additional services for a federally connected whild with
disabilities egual or excesd the supplenmental amuint provided on
behalf of that child. We plan to continue this freatment under
the proposed new law, and therefore believe it would be
inappropriate to allow 3tates to take deductions fron t%ese

T .

supplemental paynents. o R

In response to OMB’s question about whethar A State formula
caleulation can change annually and needs to be reviewed
annually, our experience has been that even in States that
infreguently revise their State aid formulas, the very minor
revisions that are generally made in each state legislative
‘session can disqualify a State that was previously only
marginally compliant under one ©f the current tests. Other
factors that change annually, such as State appropriations and
local spending for edneation, can also influence whether a State
“passes” one of the equalization tests. We recentlty found that
Maine, which had previcusly been determined to be egualized under
our regulations, became disegualized in FY 1$%2 primarily becauss
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State appropriations for education decreased. Therefore, we
believe an annual review process is appropriate.

Indian Policies and Procedures

The bill would regquirs an LEA to establish policies and
procedures to ensure that Indian lands children parbicipate in
the educational programs supported by Impact Aid on an egual
Jasis with other children, and that their parents are consulted
in planning the educational programs. The language does not
speak to any particular pot of funds., This is made more clear in
the bill language than in the specs. . ’

Declining Hold-Harmless Provisions

The purpose of the declining hold-harmless is to ‘provide a smooth
but guick (3-yesr) transition to the new payment levels that wiil
bz provided under the proposed formala. We excluded "bY payments
from the hold-harmless because the Adninistration’s budget
proposal wourld phase cut "p* payments in three vears through the
appropriations process. We are sending to you under separate
cover tables showing the winners and losers under our proposed

' formula. In general, LEAs in States with very strong State

.' funding programs {Alaska, New Mexico, and Washington) will lose
the wost in "a" payments. Several States whose LEAs have very
few "a" children will lose substantially due to the elimination’
oL “pn paymaﬁts, T K

R S S

Hearing Reguzramentg R S

OMB qua&tions why we need a separate heariﬁé‘?zmvision under
Impact Aid, rather than applving the GEPA hearing procedures. ¥We
continued this apprcach because the appsals and reguasts, for .
hearings that arise under the Inpact Aid program generally.are of
a very different nature than those in programs to which the
hearing procedures in Part E of GEPA currently apply.

Part E of GEPA is designed primarily to provide h@armngs’x,
regarding the wisexpenditure of funds that sre identified tnrough
audits, the outcomes of which are issued in the form of program
determination letters (PDLg}. Further, the GEPA proceduras
include requirements for rapid hearing timelines and cother
special provisions such as for the grantback of funds. These
procedures are appropriate for most ¢f the Department’s grant
prograns.

In contrast, in the Impact Aid program every payment transaction
ig potentially an adverse actign, which may be appealed, since an

. LEA may bealieve that it is entitled to a different amount. If v
Inmpact Aid were subiect to Part E of GEPA, each pavment action
would have to be made thrsugh a PDL, resulting in a far more
complex payment system and delayed paynments.
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Further,. the rapid hearing timelines and other special provisions
under Part E of GEPA sinply are not designed to address the
nunker and varisty of appezalable actions that occur in the Impact
Aid program, which include appeals of payment transactions and
general program eligikility, in addition to appeals by States or
LEAs relating to egualization determinations under ssctions

() {1) and (2) of P.L. 81~874. Therefore, separate hearing
procedures, such as those in current law, are needed.

Finally, many Impact Ald hearlng reguests are resclved through
the reconsideration process, prior to the assignment of an
administrative law judge. Requ*rznq these appeals to proceed
rapidly to the administrative law judge stage, as would occur
under Part E of GEPA, would unnecessarily overburden the hearing
process with a large number of complex Impact 2id issues that
tould be resolved administratively.

e
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL

July 28, 1993

ROTE T0: Tom Corwin, M&B/CFO Denise Morelli.
Marilyn Hall, M&B/CFO : Jane Hess
Cathy Schagh, OESE fhil Rosenfelt
Miriam Whitney Steve Freid

Mark Smith . Effie Forde
Dawn Robinson :

SUBJECT: Draft Impact Aid bill

Atrached, for your information, is the Department's draft
legislative proposal for reauthorization of the Impact Aid
program, as diven to the Under Secretary's office for informal
transmittal to OMB. This bill and section~by-section analysis is
only slightly different from the June 17 version on which you
commented. ‘ -

Thanks for your help in getting us to this point., Stay tuned!

Paul Riddle

Attachment
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Qutlina.fur revised Inpact Aid Act (P.L. 81-874)
. Se&% ion Heading
3 Short title.
é, Fzﬁﬁzngﬁ and purpms@,
3 Paynents far aligih}& chilﬁrena

& Policies and proaaduxas for chlldren residing on Indian
zaﬁ&s‘

5 &ppilaatians for seation 3 payments.

£ Sudden and substantial increases in attendance cof
military dependents.

7 - Capital improvements.
’ Y Minimum schgal facilitles assiéted‘by the Secrestary.
9 State congideration of paywent% in providing State aid.
o Federal administration. |
‘ 11 Administrative hearings and judicial review,
. | ‘12‘ ' Dafini‘tic}lhs. .
g 13 Authorization of appropriations. )
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JA 20 1883
S A BILL
. To amend the Act of September 30, 1850 (Public Law 874,
Eighty~first Congress): to repeal the Act of September 23, 1953

(Public Law 815, Eighty-first Congress); and for other purposes.

. Be: 1t anactg@wgz the Sgnate and House of Representatives of
the Tnited States o A ' led. That this Act

may be cited as tbe "Inpaat Ald Amendments of 1593".

1 : I¥PACT AID-~PUBLIC LAW 81874

2 SEC. 2. The Act of September 30, 1950 (Public Law 874,
3 Eighty-first Coﬁgresg) is amended to read as follows:
4 . : . “SH@BT.TI?L&
5 . WSEC. 1. This Act may be cited as the ‘Impact Aid Act®.
5 Lo "Fix§xxas AND PURPOSE .
7 ) "SEC. 2. (a) FPINDINGS, The Congress finds that--
. _ "1} certain activities of the Federal Govermwnt‘ place
- financia% burden (on the local educatienal agencies serving
10 areas where such activities are 5§rried out; and
11 "{2} it is the sharéd raspoﬁsibility of the Federal
1é Government, the States, and local educational agencles to provide
i3 - for the %ducation'of‘chiléran connected to those activities.
14 | "{%»} PURPQGSE. £ 1 the purpose of this Act to Qroviﬁa
15 finanaialwg$%§stan?a to local educatiopal agencies thate-
18 . Co "}1)‘eda¢§te éﬁiléran-whe reside on Federa) property
17 and vhose parents are employed on Federal properéy:
i8 ' "({2} expgri&nce sudden and xubﬁtantiazlincreagas in
‘iﬁ anrallmenis becausé of military realignments: or
20 (3 n&ed special assistance with capital éxpanﬁitures

. for construction act:ivmies because of the enrcllirments of k

¥* e Mﬁ%z‘%f W b réust Hui o & me Ate of - GHA
|
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" employed on Federal property.

_children who reside on Federal property and whose parents are

L4

“?AYEE&?S FOR EL&GiBLE CHILDREN
HEEC, 3. (3} % LIGIRLE GHILDREN, For the‘parpasa nf

comput.ing the ampunt that a local educational agency is azigible
to receive under s?ﬁséétian {b) ofl{c) nf this semtian for any
fiscal vear, the Secretary shall determine the number of children
whc were in average daily attendance in the schools of such
agency, and for whom such agency provided free public education,
during the'praceﬁibg school year and who, thle in attendance at
such schools—-

- n(1) resided on Federal properiy with a parent ampla?ad
on Federal properiy loaated in whole or in part, wlthirz tha
baundawles of tha scheol district of such agency;

Y2} resgﬁad on Federal property and had a parent on

active duty in the urifermed services {as defined in section 101

of tltie 3z, ﬂnzted States Code),

113) resz&&d on Inézan lands, as defmneé in

spction 12(9) of tpis-agt.

"{b) BASIC SUPPORT: PAYMENTS.~-~{1) From the ampunt

gl

w4, 4

appropriated uﬂdaﬁ section 13(a) for any fiscal year, the
Secretary shall make pay&ents to ‘local educational agencies with

shildren described in subsection (a).
¥(2) The maximum amsount that a local educational agency

is eligible teo receive under this subsection for any fiscal year

ig=—-
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L] (A

)

the total number of children determined under
subsection (a1} gnd {2}, plus 1.25 times the number of children

determined under subsection (a)(2), for such agency; multiplied
by ‘ ‘

“{a) the average pe*—pugxl expenditure of logaz
pducational agencies in such agency & stata for the thzrd
prec&dl&g fiscal yiar, as determined by the Secret&ry: maltiplied
by L | |

"{C) tha local Qantribatzan p&raentaq& for the
third preceding flSC&l yeax, as determlnaﬁ by the Secreiary.

"{3) 1f the amaunt appropriated under section 13¢{a} for
any f*ucal year is insufficient to pay to eaaﬁ local edaaational
agency %the amaant detarmlnaﬁ ander paragraph (2}, the Sacratary

shall ratably radu?edea¢h such payment.

”{e} SUPPLEN

QISABILITIES,»Mgl) ?x&% the amount appropriated under

sﬁpplemgnﬁal payments to local &&ucationaz agencies that receive

basic support payments uhﬁéfmggbsewtian (b}.

%¢2} The|maximum amount that a local educational agenc
: g ¥

ig eligible to receive under this subsection.for aﬁy-fiscal year

.
oy ®
LI N 4

+

ig_-

" {3} the number of children with disabilities, as

defined in section 662{a) (1) of the Individuals with Disabilities

Education Act, described ik paragraphs ({2) and (2) of

subsection {a}, tojvhom the local educational agency provided a -

P T




10
i
12
iz

14

i7
18
12
20
21
22
23
24

25

free appropriate p&blic education in accordance with such 2Act in
the preceding school vear; multiplied by
“{B) 50 percent of the average per—gupi%
expenditure determined under subsection (b) (2} (B): multiplied by
¥(C) the local contribution percentage determined
by the Secretary under $ubseéti§n {(b) (2} {C).

"{3) 1f ihe amount appropriated under section 13(b} for
any fiscal year isiinsufficient to pay te each local educational
égeﬁay the amount determined under paryagraph {2}, the Searﬁtgrg
shall rat&bzf reduge eaCh sﬁah payment, ‘

"{4) A Zécal edugational agency sﬁall use any funds it
receives ﬁnﬁér this subsection to prévide a free appropriate

public education to children described in paragraph (2}, in

. accordance with péft B of the Individuals with Disabilities

Education Act. |

"(d} . --{1) Notwithstanding any other

provision of this.section,, the total amount that the Secretary

shall pay a local gdu;atianal agency under subsections {b) and

»

{c) of this seatia%-— “
' “(Ai for fiscal yéax 1995,%5&311 not be less than
80 percent of the payment such agency received for fiscal
yaarllﬁgd under section 3(a) of ihig‘hqt?wﬁg in a;fect'far fisoml
year 1584 I "

"(B) for fiscal year 1996, shall not be less thaﬁ

60 percent of such| fiscal year 1994 payment; and
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"y for fiscal year 1387, shall not be less than

40 percent of such fiscal year 1854 payment,

#{2) If n%cesﬁary in order to make paywants to leocal
edumatiagal\agenmieg in accordance with paragraph (1), the
seargtary shall reduce payments to other local educational
agencies determined under subsection (k).

i
YPOLICIES AND PROCEDURES FOR
CEILODREN REBIDING ON INDIAN LANDS

"SEC. 4. {a) POLICIES AND PROCEDURES REQUIRED. ‘Any local
‘ |

H

educational agency that claims children residing on Indian lands

for the purpose of receiving funds under section 3 of this aAct

shall establish pazicigs and procedures to @nsure £$§t~~
"kl}'saa% chizﬁren participate in pragrgmé gnﬁ
activities sﬁppartéﬁxby such funds on an equal basis with all
other children; | ‘
¥(2} parents of sﬁahwchizd§gﬁ-éné Indian tribes are
afforded an opportunity to gxaséng’iﬁéiﬁxﬁiewé on such programs
and act;vities,*inqluding an oppo%tunitf~to make recommendations
on the needs of thése ahildraé and how they may help those
children realizs tge benefits of those programs aﬁdhaﬁtzvztzes,
B{3) parents and Indian tribes are cansaztad and
involved in planﬁi?g and agvalopiﬁg such prdgx&&g aﬁ&f&etiv&éies?
"wray relevant applications, evaluations, angd progranm

plans are disseminated to the parents and Indian tribes; and
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thelir views..

{5} parents and Indian tribes are afforded an
opportunity to pregent their views on the agency's general
educaticnal program.

"{b)

Each such agency shall maintain records

demonstrating its compliance with &&bsac;ion {a).

R{c) WAIVER, iAny sucﬁ agénay is excused from the

requirenents of subsections (a).and (b) for any vear with respect
t¢ any Indian tribg from which it has received a2 written
statement that‘thaiagenay need not. comply with those subsections
because the tribe is satisfied with the agency's provision of

educational services to such children.

*(d) TECHNICAL ASSISTANCE AND ENFORCEMENT. The Secretary
shall~~
"(1) provide technical assistance to local educational

agencies, parents, and Indian tribes To enable them to carry out |

»

this section: and

vt .
b N T L,

"{2) enforce this section throligh such actions, which
may include the withholding of funds, as the Secretary finds
appropriate, after|affording the local educational agency, - . -
’ -

parents, and affected Indian tribes an opportunity to present .

PAFPLICATIONS FOR SECTION 3 PAYMENTS

WSEC. 5. (&) Any local educational

agency wishing to receive a payment under section 3 of this aAct

shalle= -

1) file an application therefor wit e Secretary; an
1y f£il lication th £ h the € tary d

&
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"{2} provide a copy of its application to the State

educational agency.

! ’ '
"{b} APPLICATION CORTENTS. Each. such application shall be
l -

‘submitted in such form and manner, and shall contain such

information, as the Secretary may reguire, including--

"{1) information to determine such agancy*& eligibility

for a paymant and the amount of any such payment, and

“(2) whare a§p21cab1e, an assurance that such agency is

in ccm§lian¢e with isection ¢ of this Act, relating teo children

residing on Indian {lands. v

‘ Wicl DEADLINE ¢ ?OR gagmxzz;gg&_ggggg&&g_ﬁ~(1) The 5@cretary
shall establish ﬁeadlinea for the filing of applications under
this section. | ‘

{2} The ﬁecretary shall agprov& each application |
submitted under this section that 15 fl}&d by tha deadline
established under pfr&gzaph (1) and Gtharwzs& meeta the
regquirements of thlg Act. | . SRR N f*”;f{%'

“(3} The Secretary shall apprave an application filed
ep to 60 days afteria deadline established under subsection (c)

that otherwise meels the reguirements of this Act, except that,

notwithgtanding section 3{d) or any other provision of this Act,

_the Secretary shallireduce the payment based on such late . ~-

application by ten percent of the amount that would otherwise be

paid.

£

£ .
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"{4} The [Secretary shall not accept or approve any

application filed more than 60 days after a deadline established

under paragraph (1i}.

PSUDDEN AND SUBSTANTIAL INCREASES IN
ATTENDANCE CF MILITARY DEPENDENTS

MEEC. 6. (&) BLIGIBILITY. A lowal educational agency‘i$

eligible for = ?ayment under this section ife=- _
"{%i) the number of children in average daily attendance

during the current school year is at least ten percent or 100

more than the numbgr\pf children in avaragevdaily attendance in
the preceding schgél year: and | .

7{2} the numﬁer of ahild;en:ix average daily attendance
with 2 parent on active duty tas defined in section 101{18) eof
title 27, United States Code) in the Armed Forces who are inl
attendance at such agency baa&gse of the assignment of their
paran£ to a new duTy station between July 1 ahd‘Stheab&r 10,
inalusivg,aaf the ¢urrant vear, as certified by an apgrapriatéf‘ia
local afficiél of %he Degart%ent of Defenge, is at least ten o
percent or 100 nore than the number of zhildrén in average daily
attendance in the preceding school year.

1
Y{b) APPLICATION. Any local educational agency that wishes

»
H

*E, .

to receive a,paymaét under this section shall file an application
therefor w%th the Secretary by October 15 of the current school
year, in such mannér and containing such information as the
Secretary may prescribe, including information demonstrating that

it is eligible forisuch a payment.
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Secretary éhézl make payments to each local educational agency-—-

20
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‘and

) "{c)
educational agency
the S&argtar§ shall

, w{1) the

égily attendance fr
"(2) the
gubgacéion {a)(2).
?i{d) PAYMENTS!
eduaatganal agency
exceed $200 per eli
({1} the

including any funds
number of children
local sducational a
“{2} the

loecal egducational a

for each eligible local

that appligé for a paywent under this section,
determine the lesser of-- '
increase in the number of children in avéraga
o the preced;ng year: and

number of children described in

The Secretary shall.ﬁay each local
with an approved appziaapion an amqunt,lnat to
gible child, egu&l Lo~
amount available te carry out this séctian,
carried over from prior vears, divided by the
deternined under subsection (¢) for all such
gencies; multiplied by' ‘
mumber of §uch children deternined for that

gency.

BCAPITAL IMPROVEMENTS

REEC. 7. {2} ?AYMEﬁwg AUTPHORIZED., Fronm the amount

appropriated for eé

*
b
.
b

¥

ch fiscal year unéer sectien 13{d}, the

"({1} -that receives a basic¢ paynent under section 3(b):

#¢2) in which the number of children determined under

section 3(a} constituted at least 20 percent of the number of

children who were in average dally attendance in the schools of ‘

such agency during

the preceding school year.

9 .
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1
b} AMOUNT OF PRYMENTS. The amount of a bayment to each

~ such agency shall ie equal to-—-

“{1) the:amount s0 appropriated under section 13{d);
divided by
"(2} the | number of children determined under

section ifa} for all such agencies, ‘but not including any

" children attendingia school assisted or previded by the Secretary

under section 8 of {this Act or section 10 of Public Law 81-815,

ag in affect‘priarlmo the repeal of such statute: multipiied hy
C®E3Y the humber-ef such children deternmined for such
agency.

“(c} USE OF FUNDS. any local educational agency that

receives funds under this section shall use such funds, and any
' | & .
interest accrued th?rean, to provide school facilities,

- Red) AVATILAR LITY QF z.;t;_‘ such funds, and any int@r&st :

1
acerued thereon, sh?ll remain svailable to each such agenuy until

axpended.

N 4 £

éMlﬂlMUH SCHOOL FACILITIES &S$ISTEQ BY THE SECRETARY

"SEC, 8. (&) gégggﬁr ?&QILIT§é§. e Secretary may continue
to grovidt'assisggkéa for school facilities that ?ere supported
by the Secretary:unﬁer zection 10 of Public lLaw 81-815 as in
affect‘pricr to the!}gyaaz‘gf.suqh statute.

" (b) z§§§$?§3 0%‘fACﬁ§§§Ig§.**(l} The Secretary shall, as
soon as practicable,| transfer to the appropriate local
educational agency or another appraptiata entity all the right,
title, and interest of the United States in and to each facility

.

i0
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provided under section 10 of Public law 81-813, or under

sections 204 or 310 .of Public Law £1-874 as in effect on

January 1, 1958,

®{2) Any [such transfer shall be without charge to such

" agency or entity and shall be subrject to such terms and

conditions as the Secretary finds appropriate.

"STATE CONSIDERATION OF PAYMENTS IN PROVIDING STATE AID

PEEC, 9,

Except as providﬁﬁ;in subsection (b), no staté shall-—
“{lg can{i&ax payments under this Act in determining,
for any fi&aal yeafnw | B
(A} the ellgabilzty of any local eéucatlonal
agency for State axd for free public education; or < -

“{B} tha amount of such aid; or

"(2) mak& such 2id available {¢ local educational

agencies in a manner that results in less State aid to any 1oca1'

§

eﬁucatzonal agencyithat is eligible for such payment than it

would receive if it were not so eligible. ’

"{b} SIATE . ‘*;oﬁa

PIZNS . ~~{1) Notwithstanding

subsection {a}, =3 Stat&-may reduce State ald to a local
educational aganey zhat rema}xas a paywant under section 3{&} of
this Act for any f¥scal year if th& Secretary determines, and
certifies under susseatian {c} {3){A), that the State has in
effect & program of State 2id that equalizes expenditures for
free public education among local educational agencies in the
State.

12
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"(2) {2} For the purpose of paragraph {1}, a program of
State aid equalizes expenditures among local educational agencies

if, in the second preceding fiscal year, the amount of per-pupil

-expenditures made by, or per-pupil revenues available teo, the

local e&uaatimngi agency in the State with the hiéhest such
per-pupil ex§andituras or revenues did not exceed the amount of
such per-pupil expenditures made by, or per-pupil revenues
available to, the local edmaatlonal &genay in the Statﬁ with the
lowest such éxpenditures or vrevenues by more than 25 perﬁanﬁ. ‘

“(B) In making a determination under this
subsection, the Secretary shalle-

wiiy ﬁiarggafé loccal aﬁaéatiénal agenclies

with per-pupil expenditures or revenues above the $5th percentile

o

- 0f such expenditures 6r revenues in the State:; and

“(11) t&ke lntu account the extent to which a
progr&m of State axa reflects‘tha additional cost of providing
fr@e public educaégo; ;n pa;tzauiar types of local educational
aganczeﬁ, such as thosa that are gaographicazzy 1501&&&&; or. to
particular types of students, saah ~s children with ﬁlsahiiltzeaﬁ

®13) Natwlthstandlng paragraph (23, ;f the Sear&tary
deternines that the State has substantially ravésad its program
of State aid, the Secretary may mart£§§\§uch ééagfém for any
fiscal year only if-~

*{x) the Secretary determines, on the basis of

projected data, that the State’s program will meet the 25 percent

12
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disparity standard described in paragraph {2} in that fiscal

]

year: and

"(B) the State provides an assurancs to the

Secretary that, if final data do not demonsirate that the State's

. program met such standard for that year (§r that it net such

standard with a greater percentage of disparity than

anticipated}, the State will pay te each affecteﬁ‘lacai
aagﬁatianal agency the amount by whiéh it redugced State aid to
the local educational agency on the basis of such certification;
or a proporticnate share thersof, as the case may be.

¥{¢) PROCEDURES FOR REVIEW OF STATE FOUALIZATION PLANS, -~

(17 (A} Any State that wishes to consider payments under

section 3{b} of this Act in providing State aid to local
educational agencies shall submit to the Secretary, not later
than 120 days before the beginning of 'the State's fiscal year, a

written notice of its intention to do So.

[T S

H

B (B) Such notice shall“Be in the form and contain

the information the Secretary féduires, inciuding evidence that

the State has notified each local educational agency in the State
of its intention te consider payments under this zoct in providing

State aid. .

"(2) Before making & determinatich under® =
subsection {k}, the Secretary shall afford the State, and local
educational agencies in the State, an opportunity to present

their views.

13
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"(3){a) If the Secretary determines that a progranm of

State aid gualifies under subsection (b), the Secretary shalle-

"(i) certify the yrogram{?}or two yaars?%}and

5o notify the State; and
, "(ii) afford an opportunity for a hearing, in

accordance with section 1l1(a), to any local educational agency

©adversely affected by such certification.

"{B} I1f the Secretary determines that a program of
State aid doas not qualify under sabsactlon {b}, the Secretary
sh&ll-— \
"(i) so notify the State; and
#¢13) afford an oppoertunity for a hearing, in
accordance with aactlon 1i{a}, to the State, and to any local
gducational agency adversely affscted by such det&rmznatlon.
#(d} REDUCTIONS OF STATE AID.--{1} A State whase'prog;aa,ofw
State aid has been certified by the Seéreta;y:qngéra
subsection (¢} {3} {A) may reduce the ﬁgquggggf;§p§%i§id provided
to a local educational agency that'rac&ivas a ﬁ@yment anéar

section B(b) of this Aat by any amount up to--

LY
"

"{A} the amouﬁt of such payment: mﬁlti?lied bft
”{3) 100 percent minus the percentage of disparity

determined under subsection (b}. e T

"(2) Ho State may make such reductions before its
program of $tate aid has heen certified by the Secretary under

subsection () {3}{4a).

14
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aggrieved by the actions of the State.

2

"{e&) REMEDIES FOR STATE VIQLATIONS,~-{1} The Secretary or

.any aggrieved local educational agency mey, without exhausting

administrative remedies, bring an action in United States
d&str%ct court against any State that violates subsection (a} or
subsection (d){(2) of this section or fails to carry out an
assurance provided under subsection (b} {3} (B) of this section.

{2} A& State shall not be immune under the eleventh
amendment to the Constitution of the United States from such
action.

*{3) The court shall grant such relief as it determines
is appropriate, which may include compensatory damages and
attorney's fees to a ptevailing‘iaaél éduqatianal aganay;

% (4} The Secretary shall use any monetary relief

awarded to the Secretary %o compensate local educational agencies

"FEBERAL ADMIN’S?R%TIOW

1‘) e ‘.---}' e &-; .

"SEC., 10. (a) AD%IRISTRAE%Qs BY xﬁn sggg x. Tha
Secretary shall administer this Act, and may issus such
regulations and perform such other functions as he finds ' :j”m

necessary thereto.

The Secretary shal‘

"(b) PAYMENT
raund any payments under this Act to the nearest whole dellar

amount.

"(c} OTHER AGENCIES, Each Federal agency administering

Federal property on which children reside, and each agency
principally r&épcnsibie for an activity that may occasion

i5
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2
L
4

assistance under this Act, shall, to the maximum extent
practicable, comply with requests of the Secretary for

information the Secretary may need to carry out this Act.

"ADMINISTRATIVE HEARINGS AND JUDICIAL REVIEW
"SEC. 11. (a) ADMIN YE HEARINGS. Any local
&éucatiamal‘agancy and any State that is adversely affected by
any action of the Secretary under this Act shall be entitled to a
hearing on such actien in the same manner as if such agency were

a person under chapter 5 of title 5, U. 5. Code.

SRR, -~ (1) Any local

educational agency or any State aggrieved by the Becretary's

final decision following an agency proceeding undey -
subsection {a} miy, within 60 days after receiving notice of such
decisi&n,‘fil& with the United States court of appeals for the
circouit in which such agency or Sﬁaté is located a petition for -
review of that action. The clerk of the court shall prgmét}y
transnit a copy «f the petition to the Secretary. Thé‘ée;ieﬁé;§
shall then file in the court the record of the proceedings on
which the Secretary's action wag based, as provided in

section 2112 of title 28, United States Code.

#(2) The findings of fact by the Secretary, if
§upporta& by substantial eyidenae, shall be conclusive, but the
caart{’fmr good. cause shown, may remand the case to the Secretary
to take further evidence. The Secretary may thersupon make new
or modified findings of fact and maybmoéify the Secretary's

previous action, and shall file in the court the record of the

i6
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further proceedings. Such new or moedified findings of fact shall

likewise be conclusive if supported by substantial evidence.
“{3)\The court shall have exclusive jurisdiction to

affirm the action of the Secretary or to set it aside, in whole

or in part. The judgment of the court shall be subject to review

" by the Supreme Court of the United States upon certiorari or

certification as provided in section 1254 of title 28, United

States Code,

"DEFINITIONS
"SEC. 12. As used in this Rcémmk
"r1} ARMED FORCES. ‘'Armed Forces' means the Army,
Navy, Air Force, and Marine Corps. |
"{2) AVERAGF DAILY ATTENDANCE. [pending possible
revision to Chapter 1 dafiﬁition] (A) Except as provided
otherwise by State law or this paragraph, 'average daily
attendan&e‘ TG IS ‘ | - ‘

"(if the aggregate numbey §f days of
attendance of all Qtédents during a school year; dividéd'by
- ¥{ii) the number of days school ?& iﬁ‘ﬁas§ian’
during such school year.
I “ s "(8) The Samietary shall permit the conversion of
average daily menmbership {or other similar data) to average daily
attendance for local educaticnal agencies in States zhat'pravidé
Staté aid to local educational agencies on the basis of average

daily nembership or such other data.

17



1 ' | K(C) If the local educational agency in which a
2 ¢hild resides makes a tuition or other payment for the free
. public education of the child in a school located in another
schoel ﬁistriat, the Secretary shall, for purposes of £his Agtm=
8 ' "({i} congider the child to ;e in attendance

6 ‘et a school of the agency making such payment; and

7 n(ii) not consider the child to be in
8 attendance at a school of the agency receiving such payment.
g . H{DY If & logal educational agency maXes a tuition
10 payment to a private school ar'fo a public school of another
i1 lécal eﬁuaétieﬁal agency for a child with disébilities; as
12 defined in section 602{a){l) of the zpaividaalé'with Disabilities
13 - Education Act, the Secratar? shall,xfor the purposes of @ﬁi; Act,
14 congider suph aﬁild o bé in attendance at a school of the agency
making such payment,

6 © 7 M3} AVERAGE PER-PUPIL EXPENDITURE., [Pending possible

P change to Chapter 1 definition)] 'Average per-pupil expenditure'
Y18 meanse- -

“19 S '“tﬁ} the aggrggata current expenditures of all
20 local educational agencies in the State; divided by
z1 ) ““(B} the total number of children in average daily
22 ‘attandanme for whom such agencies provided free public education.
23 ”{i??gﬁzng.x:*Chiid' neans any child within the age
24 limits for which the applicable State_provides fres public

25 education.

18 -
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"(5) CONSTRUCTION. [pending ESEA change?)
‘Construction’ méans»— |
"{h) the preparaﬁian of drawings and
specifications for school facilities; )
_ ”éB) erecting, building, acguiring, altering,
rem&ﬁeiing,.rep&iring, or extending schoel facilities;
" M{C). inspecting and supervising the construction
of school facilities: and x
"{D) debt service for such activities.
“(6) CURRENT EXPEN ES [Revise if we revise the
Chapter 1 definiti&n} tCurrent expenditurea’ means expenditures .
for free public educationw-
#{a)} including expenditures for administration,
iﬁétr§ction, attendance and health services, pupil transportation
éérviCQs, cperation and maintenance of plant, fiwxed charges, and

net expendituras to cover deficits for food services and student

bédy activities: but

[3
EI

P(B) not including expenditures for community
sarvices, capit&l;ontl&y;‘and debt service, oy any expenditures

made from funds réceiv&é under chapters 1 or 2 of title I of the

Elementary and Secondary Education Act of 1885,

0N

“%?} .=~ (X) Except as otherwise
described in paragrqphs {B} through {E) of this paragraph,
tFederal pxopertyf means real property that is not subject to
taxation by any State or any political subdivision of & State due

to Federal agreement, law, or policy, and that is—~

19



1 *{i) owned by the United States or leased by
-2 ~ the United States from ancther entity:
) #ii}{I} held in trust by the United States
for individual Indians or Indian tribes; |

5 : ‘ s "{I¥) held by individual Indiens or

L

Indian tribes subject to restrictions én alienation imposed, by

7 the United Stétes; .

g8 : "{XI1) conveyed at any time under the

9 Alaska Native Claims Settlement Act {Pubzic Law 92-203, 43 U.s.Q.

io 1601 et seq.) to a Hative individual, Wative group, or Village or

11 - Regicnal corporation:
12 B _ "(IV} public land owned by the United
13 States ﬁhaﬁ is designateé“for the sole use and beneflt of
14 individual Indjians or Indian tribes:
- ‘ W({V} used for low-rent housing, as
) .
‘ otherwiseé described in ‘;hié paragraph, that is located on land
1 described in clauses. (1), {(II), (TII}), or (1v) af;this
18 subparagrapb;éfﬁbnuléﬁéqﬁhét met one of those descriptions
18 immediately before its use for such housings
20 o "(iii) part ef a low-rent housing project
21 assisted under the United States Housing aAct of 193?;‘a£
22 ”{1v§ owned éy a foreign government or by an
23 international organization. x T e
24 g #{B) 'Federal property’ includes, so long as not
25 subéeaé to taxation by any $State or any political subdivision of
20
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. 8 State, and whaether or not that tax exemption ig due to Federal

agreement, law, or policy--

”ii} any school providing flight training to
members of the Air Force under contract with the Air Force at an
aixport‘ownad by a State or political subdivision of a State; gnd‘

"{ii} real property that is part of a
low-rent housing project assisted under=-

ﬁ "(lﬁ section 538 of the Housing Act

of 1949, 42 ¥.S.C‘I§ 1486 {domestic farm laboy low~rent housing}:

QX -

"(iI} part B of title I1I of the

Emmnc&ié‘ﬁpportunity Act of 1864, formerly 42 U.S.C. § 2861 gt
1={s 19 (migrant'an& cther seasonally employed farmworker low-rent
housing) .. S ”
F ?{¢} "Federal property’ includes, whether or not.
subject to taxé&ion by a State or a pbliﬁim&l subdivision of a
Statgw~ T W T APRIC SRR S

”{i}lany non~Federal easement, lease,
license, @erﬁiﬁ,‘ﬁr ot%&r such interest inlféﬂeral praperfy as

otherwise described in this paragraph, but not including any non-

Federal fee-simple interest;

- om, b

“(ii) any improvement 'on Feueral property as
otherwise described in this paragraph; and ‘

®{iii) resl property that, immediately befors
its sale or transfer to a non-Federal party, was owned by the

United &States and otherwise gualified asg Federal property

21
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described in this paragraph, bnt(énly for one year beyond the and
of the fiscal year of such sale or transfer.

"(D)} Notwithstanding any other provisiocn of this
paragraph, 'federal property! d;eﬁ not inaiudeww

#{i) any real properiy ugdér the jJurisdiction
of the United States Pogtal Service that is used primarily for
the provision of postal services; or |

n(ii) yipelinaa.and utility lines.

"{E} Ratwithstaﬁégng any cother provision of this
paragraph, 'Federal property' does not inazﬁde an§ progarty'on
which children reside that is otherwise described in %his
paragraph 1f—— | ‘

”ii) no tax revenues of the State or of any
poziéiaal subﬁivision‘af the State may be expended for the free
public education of children who reside on ﬁhat.Fedaral property;
or , - T ’ ’
| M(ii) no tax revenues of the State are

allocated or available for the free public education of such

children,

-

o

%(8) FREE PUBLIC EDUCATION. [pending ESEA changes?]

'Free public education' means elementary (which way include

e

preschool and kindergarten) of secondary edﬁtapimn, as ﬁétérmiﬁaﬁ
ynder State law, provided at public expense, under public
5apervi§iaﬁ and direction, and without tuition charg§¢

W{9) INDIAN IANDS, ’Indian‘zands' means any Fedaral

property described in paragraph (7} (A) (1i) of this seazidn,

22
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 M{10) LOCAL ENTAGE.-~{A) ‘Local

éﬁntributien percentage’ means the percentage of current
eyxpenditures in the State derived from local and intermediate’
sources, as reported to and verified by the National Center for
Eduaa£ion Statistics for the National Public Education Financial
sSurvey.

" (B} Notwithstanding subparagraph (A), the local
contribution percentage for Hawaii and for the District of
Célumbia shall be the local ccﬁﬁriéatiax pércentéga conputed for
the Nation as a whole. |

v{11)} [ESEAT] (A) ‘'Local

e&umatianai agency' means a board of eduéatian or othey leéaliy

constituted local school authority having administrative control -

and direction of free public education through grade 12 in a
county, township, independent school distriet, or other school

di&trict.

1

"(B} '‘Local educational agency' includes any State

[ DR S

agency that directly operates and maintains facilities for

providing free public education.

2
b
»

Y{C) 'Local educational agency' does not indiude

any agency or school authority that the Secretary determines, on

anaase—bf-casa bagig~- ‘ L.
*{i} was constituted or reconstituted

priﬁariky for the purpose of receiving assistance under this Act

of increasing the amount of such assistance; or

23
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"{ii) is not constituted or reconstituted for
Jegitimate educational purposes.

{12} ?AREny' ‘parent' includes a legal guardian or
sther person standing in loco parentis.

{13} BCHOOL FACILITIES., ‘'School facilities' includes
classrooms and related facilities, and eguipment, 'machinery, and
utilities necessary er appropriate for school purposes.

"{14) SECRETARY. ‘Secretary' means 'the Secretary of‘
Eﬁv§;ticn.

e18)y STATE, 'Sﬁate' means each of thé 50 States, the
ﬁistgict of Columbia, the Commenwealth of Puerto Rico, the Virgin
Islands, Guam, American Samoa, the Commeonwealth of the Northern
Mariana Islands, and Palau {until the effective date of the |
Compact of Free Assocliation with the Government of Palau).

™M{16} STATE {35839} tstate

educational agency!' means the agancy przmarzzy reﬁp&nszbze far

i

the State supervision of puhlic elementary and secon dary schools.'

TAUTHORIZATION OF APPROPRIATIONS
*SEC, 13. {8} BASIC PAYMENTS. For the purpose of making
paymerts under section 3{b), there are authorized to be

appropriated such sums as may be necessary for each of the fiscal

:years 1995‘thrﬁugh 19289,

"{b} SUPFPLEMENTAL
For the purpose of making payments under section 3{c}, thers are
authorized to be appropriated such sums as may be necessary for
gach of the fiscal years 1895 ﬁhrough 1999:
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For the
burgoga‘mf making payments under section &, there are authorized
to be appropriated such sums as may be necessary for each of the
fiscal years 1995 through 1959. Such sums shall remain available
until expended. b ' | .

»({d} CAPITAL IMPROVEMENTS. For the purpose of making
payﬁents under section 7, there are autherized to be appropriated
such sums as may be necessary for each of the fiscal years 1985
through 19%9. ,

P ig) gachzézés MAINTENANCE. For the purpose §£Scarrying
out section 8, there are authorized to be appropriated such‘sums
28 may be necesgsary for each of the fiscal‘years 1385 through

189%. Such sums shall remain available until expended.

REPEAL OF PURLIC LAW B1-813
SEC. 3. 'The Act of September 23, 1850 {Public Law 815,

Eighty~first Congress) is repealed.

ADDITIONAL REPEALS :‘ TECH%?C?&L AND COHFORMING AMENDMENTS

SEC. 4. {a) ADDITIONAL REPERIS.-—(1} SQcticn sésgc} of .the
Omnibus Budget Reconciliation Act of 1581 (Public Law 9?435} is
repealed. _ o

B {(2) Section 302 ¢f the Education Amendments of 1984
{Public Law 98-511) is repealed.
‘{3} section 306 of the Department of Education

Appropriations Act, 1991 {(title III of Puklic Law 101~517) is

repealesd.
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(4) Bection 3(a)(2) of the 1952 National Assessment of

_ Chapter 1 Act (Public Law 101-30%5) is repealed.

{8) Section 2 of Public Law 92~277 (86 Stat. 124} is

repealed.

(1) -={1} Section 182 of

. the Elementary and Secondary E&ﬁaatian Anendments of 1266 is

amended by &triking out "by the Act of September 23, 1250 (Public
Law 815, Eighty~first Congreé&),"¢
. (¢} The Generai ﬁducatian Frovisions Act is amended--
(&) in section 420-~ -
{1} by striking out "title I of"; and
a ‘ {ii} by gtriking ouﬁl”subparagraph (C) of
section 3(d)(2) or sectiag 403{1) ()" and inserting in lieu '
thereof "sections 3{c} er‘resiéiﬁé on property described in
sgection 12{7) (B} {ii)¥; and
(B} in section 433, by striking out "Except for .
emergency reliaf".and all that feollows through 5311 labeorersY and
inserting in lieu thereof "all 1aborers“.‘
E. ¥{3} Sectipn 302(1)(C) of the Toxic Substances Control -
et is &%enégd by inserting "as in effect before enactment of the

Inpact Ald Amendments of 19%33,% after "section 6 of the Act of

September- 50, 1530 (64 Stat. 11073,".
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IMPACT AID AMENDMENTS OF 1993
Section-by~Section Analysis

Section 2. Section 2 of the bill would amend, in its
entirety, the Act of September 30, 1950 (Public Law B1~874) {"the
Aet'), which authorizes maintenance and gperations assistance to
local educational agencies (LEAs) serving federally connected
children or affected by various Federal activities. A ﬁ&%pleté
restatement of the Act is appropriate because the current Act is
needz&ssly corplex, contains numercus obsolete provisions, and
authorizes certain types of financial assistance that are no
ionger warranted. 7The bill would substantislly sinplify the Ack,

while retaining its basic features and structure.

Sectigg 1 of the dot., Section 1 of the Aet would ,
provide that the Act may be cited as the “Impact 2id aActY. The

Act has not pr&vioﬁsly had & short title, and has thus not been
easy to cite. .

Section 2 of the &gt. Section 2{a} of the Ast would

state the congressional findings that: (1) certain activities of
the Federal Government place a financial burden on the LEAs
serving areas where such activities are carried out; and (2} it
is the shared responsibility of the Federal Government, the
States, and LEAs to provide for the educatien of children
connected to those activities. These findings clarify and
otherwise improve on language in section 1(a) of the current Act,

Section 2{b} of the Act would state that it is the
purpose of the Act to provide financial assistance to LEAS thats
(1) educate children who reside on Federal property and whose
parents are emploved on Federal properiy: (2) experience sudden
and substantial increases in enrollments because of military
realignments;: or {3} need assistance with capital expenditures
for construction activities because of the enrollments of
children who veside on Federal property and whose parents are

" emplioyed on Federal property.

This shatﬁment of purpose replaces language in
gsection 1{a}f{l} through {4} of the current et and reflects sueh
significant fealures of .the bill as the termination of payments
under current section-2 {Federal property) and section 3(b)
{children who either live on Pederal property or whose parents
work on Federal property, but not both}: new authority to make
payments for substantially increased enroliments caused by
consclidation of wilitary bases: and the replacenent of the
scheool construction program under Publice Law 81-815 with a
forrula grant preogram for the support of aonstructimn activities
in Public Law B1-B874.

gection 3 of the Act. SBection 3{a) of the éct would

describe the federally connected children on behalf of whom the
Secretary of Education (Yihe Secretary™) would make payments to



LEAs. For each fiscal year, the Secrstary would determine the
number of children who were in average daily attendance {ADA) in
the schools of those LEAs, and for whom those LEAs provided free
public education, during the preceding school year and who, while
in attendance st those schools: (1} resided on Federal property
with a parent employed on Federal property located, in whole or .
in part, within the boundaries of the school district of such
agency; {(2) resided on Federal property and had & parent on
active duty in the uniformed services (defined in section 101 of
title 37, United States Code, to include each of the Armed
Forces, the National Oceanic and Atmospheric Zdministration, and
the Public Health Service); or (3) resided on Indian lands, as
defined in section 12(9) of the Act.

The revised Act would not authorize payments to LEAs on
behalf of children who either reside on, or whose parents are
employed on, Federal property, but not both; or who have a parant
on active duty 'in the military, but do not reside on Federal
property. These so-called "b® children are not a signmf;aant
burden te the districts that educate them. The revised
section 3(a) would alsc exclude from eligibility children whose
parents cross LEA lingg to work on Federal property elsewhere in
the same State. The presence of these children has no greater
adverse Impact on the local tax base than the employvment of a
child's parent on private properiy outside the LEA, 'and does not
warrant Federal &sﬁzstan@e.

The rﬁv;seﬁ seatzan 3(3} would kase the ¢ount of
federally cennected children, from which an LEA's payment is
computed, on the ADA of those children in the year preceding the
year for which the;Sedzet&ry makes .the pavment. The A¢t
currently bases. the:child ‘count on.the current fiscal year. This
change will enhance LEA ‘planning and will enable the S&mr&t&ry te
make full payments €o'LEAs earlier in the school year than is
possible under the current Act. Conforming language would be
included in other provisions of the Act.

Section 3{(k) of the Act would establish a formula for
determining the ancunt of Impact ‘Aid funds for which each LEA
would be eligikle. This simplified formula would be a major
improvement over the extremely complex approach, involving
special payment provisions for Jumerous nategories of children

oo%te A

and LE&&, in the current Act.

Under section 3{b) {1}, the amount for which an LEA
would be e€ligible would be determined by multiplying the
following three figures: {1} the total number of federally
connected children determined under section 3(z) for the LEA,
with each c¢hild residing on Indian lands cvounted as 1.286
-ehildren: {2} the average per-pupll expenditure {(APFE) of LEAs in
the State for the third preceding fiscal year; and {3} the local
contribution percentage for the third preceding fiscal year. The
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Secretary would determine the APPE and the laocal contribution
percentage in accordance with the definitions of those terms in
sections 12{(3} and 12(10)}, respectively, of the Ret. The
additional weight atrached to children residing on Indian lands,
which is camparahle to the treatnment of thsese children under the
current Act, recognizes the generally high costs incurred by, and
the scarce fiscal resources available to, LEAs serving those
children.

The Act would not retain the current LEA eligibility
threshold of 400 federally comnected children or three percent of
the LEA's ADA. This will ailow any LEA with federally connected
children {i.e., "a®" children) to receive a payment, and will
ensure that the many LEAs that currently rely on a combination of
"a® and "b" children to meet that threshold will continue to be
- compensated for their #a¥ children. S

Section 3(b} {3} would direct the Secretary tov ratably
reduce the annual payment to each LEA 1f the amount appropriated
for thoge payments is insufficient to pay each LEA the full
amount for which it is eligible. This would be a significant

simplification of the current statutory scheme for adjustments to.

payments in cases of insufficient appropriations.

‘Section 3(c) of the Act would authorize supplemental
paym&ntg to those LEAs whose federally connected children include
children with disabilities wha either have a parent on active
duby in the uniformed servicés or reside on Indian lands. In
addition to -counting -these children for the purpose of making
basic paywents underisection 3({b}, pardgraphs (1) and (2} of
section 3(¢} would: dzreat the Secretary to make supplemental
paynents to these “LEAS- using~t&a same formula as used for basic
paynents, but cauntznq onzy ‘those children with disabilities,
disregarding the extra wexghtzng for ¢hilgdren residing on Indian
lands, and using a factor of 50, rather than 100, percent of
average per-pupil expenditure. Punds for these supplameﬁ al
payments would be separately ayproprlyted under section 13(b).
Paragraph (3} would direct the Secretary to ratably reduce the
annual payment to each LEA if the amount appropriated for those
payments is insufficient to pay each LEA the full amount for
which it is eligible. Paragraph (4).weuld require an LEA to use
any supplemental funds it receives nndﬁﬁ'thls“svbseatimn to
provide a free appropriate pubiia ‘education to children with
disabilities described above, in accordance with Part B of the
Individuals with Disabilities Education Act. This reguirenent is
taken from section 5(f} of the currsnt Act.

Section 3{d} of the ARct would provide for an eguitable
transition to the revised Act for those LEAs that remain eligible
for payments, but whose payments would sharply decrease under the
new payment provisiens. Subsection (d) (1) would afford some
protection-to such an LEA by guaranteeling it a combined basic and
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supplemental payment for fiscal year 1%35 that is al least

80 percent of the amount it received for “a¥ children for fiscal
year 1%8%4. This percentage would decrease to 60 percent for
fiscal vear 1936 and to 4¢ percent for fiscal year 1997,
Subsection {4} {2) would direct the Searatary to reduce basgic
payments to other LEAs, if necessary in order to pay these "hold-
harml&gs” amounts,

Section 4 of the Act. Section 4(a) of the Act would .

require any LEA that claims children residing on Indian lands for
the purpose of receiving funds under section 3 of the Act to
establish policies and procedures to ensure that: {1} those
children participate in programs and activities supported by such
funds on an equal basis with all other children; (2} parents of
those children and Indian tribes are afforded an opportunity to
presant their views on those programs and activities, including
an opportunity to make recommendations on the nseds of those
children and hovw they may help those children realize the
benefits of those programs and activities; (3) parents and Indian

tribes are consulted and involved 'in plannlng and developing such

prograns and activities; (4) relevant applications, evaluations,:
and progranm plans are disseminated to the parents and. Indian
tribes; and (8} parents and Indian tribes are afforded an
opportunity to present their views on the agency's general
educational program. The requirement to establish these policies
and procedures is very similar to the” r&quxrementa of current

. section 5(h) {3} (A) and (B) of the &at,

+E
‘5‘"’\

. Section 4{b) would req&xre _each ‘such agency to mainﬁaln
records démonstrating its’ complzange wzth subsertlan (ay.

- wl'xxx

Saxtzan s{c}’ wculd excasa any ‘'such agency from the

reguirenments of $abse¢tzcns {a} and (bj for any year with respect

to any Indian tribe from which 1t has received a written
statement that the agency need not . comply with those subsections
because the tribe is satisfied with the agency's provision af
educatlo“al services to those chlldren‘ L

. -—

Section 4{d) {1} would require the Secretarxry to provide
technical agsistance to LEAs, parents, and Indian tribes to ‘
enable them to carry out section 4. Section 4(d)({2) would direct
the Secretary to enforce section 4 through whotever aciions,

which could indlude the withholding of funds, the Secretary” Finds-

appropriate, after providing the LEA, parents, and affected -
Indian tribes an opportunity to present their views. This
flexible approach would replace the &xca&smvely detailed and .
prescriptive regquirements described in section S(b)(B)(C)
through {(E) of the current Act.

Section B of the Act. Section 5 of the Act would

establish requirements for filing and acting on applications for

e+
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section 3 payments that are very similar to the provisions in
current section %{aj}. \

gection 5{a} would reguire any LEA wishing to receive a
payment undeyr section 3 to file an application with the Secretary
and provide a copy of its application to tha State educsational
agency. .

Section 8(b) would reguire that each such application
ba submitted in such form and manneyr, and contain such
information, as the Secretary may require, including information
to detarmina the LEA's eligibility for a payment and the amount
of any such payment; and, where applicable, an assurance that the
LEA is in compliance with section 4 of the Act, relating to
children IQSlﬁlﬁg on Indian lands. :

Section S{g} (1} would reguire the Secretary tn
gstablish deadlines for the filing of applications undeyr this
secticon., Section (e} {2) would reguire the Secretary to approve
each application that is filed by the applicable deadline and
that otherwise mee%ts the reguirements of the Act.

Section S{£) (3) would regquire the Secretary to approve an
application, filed up to 6§ days after a deadline, that othemiise
neets the requirements of the Act, except that, notwithstanding
any other provision of the Act {including the "hold harmless®
language in section 3{d4}}, the Secretary wonld reduce the payment
based on a late application by ten percent of.the amount that
would otherwise be paid. Finally, section 5{c}{4) would bayr the
Secretary from accepting or approving any application filed more
than 60 days after a deadline established under paragraph (1),

- --‘—zw/‘?oew«’\’v 3 w3

section 6 o©of the hgg Sectimn 6 7 af the kzt wauld
create a new suthority to help relzeve the buré&n 6n LEAs caused
by the consolidation of military bases., Funds to carry out this
section would be separately authorazaé by section 13(c).

Under section 6(a), an LEA would be eligible for.a
payment under the revised section 6 if it has experienced both:
(1} an increase in average daily attendance (ADA) of at least
ten percent or 100 students over the previous year; and {(2) an
inerease of at least ten percent or 100 students in ADA of L
military dependents resulting from the assigrnment of their™ arent .
to a new duty station between July 1 and September 30 of the
current year, as certified by an appropriate local official, such
28 8 base commandey, of the Department of Defense.

Section 6(b) would require any LEA that wishes to
receive -a payment under this section te file an application with
the Secretary by Cctober 15 of the current school year, in such
manner and containing such information as the Secretary may
prescribe, including informztion demonsirating that the LEA ig
eligible for such a2 payment, .-

5



Section 6{¢)} would base each eligible LEA's payment on -

whichever increase in ADA from the previous to the current year
iz zmallexr: the incresse for all students, as described in
section 6{2) (1), or the increase in military dependents, as
described in section 6(a)(2).

. Under section 6(d4), the Secretary would determine the
amount of eligible LEAs' payments under section & by allocating
availakle funds among them in accordance with their respective
ADA increases determined under subsection {¢)}. The funds
available would include any funds that were available to, but not
used by, the Secretary under this section for previous years.
The maximum payment for any fiscal year, however, could not be
more than $200 for each eligible child included in tha ADA
increase. ,

Sectign 7 of the Act. Section 7 of the ast would
create a new authority, replacing Public Law 81-81%, to asaist
LEAS with significant enryolliments of federzlly connected children
to meet the costs ¢f school construction., Unlike the current.
system, eligible LEAs would not need to apply for funding for a
specific project or compete with other LEAs for assistance.

Funds for this purpose would be separately authorxaeﬁ by
section 13{(d) of the Act.

Under section ?(a), an LEA would be eligible for el

construction assistance if it receives a basic payment under
section 3({b) of the Act and if federally connected children (as
deternined under sectlion 3{a) of the Act) constituted at léast
2¢ percent. of the LEA's ADA during the precedlng s¢h001 year.
Under section 7(k), each eligible LEA: wouldlreaazve a -
proportionate share of the: approprlatlons avallable f:m t;l’zat s
fiscal yeay, based solely on its number of federally*conngcted
children. In order to aveid duplicate funding,’ however, .the
Secretary would disregard any children attending a school thet is

provided or assisted by the Secretary under current section 10 of

Public Law 81- 815 ar &aatlan 8 of the revised Act {discussed
balaow}.

Section 7{¢} would permit an LEA that receives funds

under section 7 to use those funds, and any accrued interest, for_}

the construction of school facilities., The term "construction®
would be defined by section 12{5) of the Act to mean: {1} the
preparation of drawings and specifications for school facilities;
(2) erecting, building, acguiring, altering, remodelinyg,
repairing, or extending school facilities; (3} inspecting and
supervising the construction of school facilities; and (4) debt
service for any of these agtivities,

Section 7(d) would provide that funds received by an
LEA under section 7, and any accrued interest, would remain

v e
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available to the LEA until expended. 7This will allpow LEAS to
provide fagilities as the need to do so arises.

Section 8 of the Act., Section 8(a) of the Act would
authorize the Secretary to continue to provide assistance’ for
school facilities provided by the Secretary under section 10 of
Public Law 81-815 as currently in effect. (Sectien 10 of
P.L. 81~815 directs the Secretary to make arrangesments for
constructing or otherwise providing school facilities for
children who reside on Federal property if legal oy other reasons
prevent the LEA from spending State or local funds on the
education of federally connected c¢hildren.} Funds for this
purpose would be separately authorized by section 13({e} of the
kcta :

Section 8({b} would direct the Secretary, as s00n asg
practicable, to transfer to the LEA or another appropriate entity
all the right, title, and interest of the United States in and to
each facility provided under section 10 of Public Law 81-B1S, or
under sections 204 or 310 of Public lLaw 81-~874 as in effect on
January 1, 1958, Any such transfer would be without charge to
the LEA or other entity and would be subject to such terms and
conditions as the Secretary flnds appropriate.

Section 9 of the Act., Section $ of the Act would L
govern the relationship of payments under the Act to State ’
pregrans of ald to education, and would replace current
section 5(3d) of the Act with a mors rational angd understandable
appreach. e - I R TR -qu

section ¢{a) (1) would prm%ihit .2 State from aon&idarlng .

' paymeﬁta under the Act in determining,.for any. fiscal year, tha.w .nw-:-

eligibility of any LEA for State aid for free public education ¥l
the amount of such aid. Section 9(a)(2) would pronibit. .a* Stater .
from making such aid available te LEAs in a manner that results

in less State aid to any LEA that is eligiblie for such a pavment

than it would receive if it were not eligible. = . . o

Section 8{b) would provide a limited exception to the
prohibition in subsection {a}. Section %{k)} {1} would allovw a

. State te reduce State aid to an LEA that receives a basic payment

under section 3{b} of the Act for any fiscal year if the , "

‘Secretary determines, and certifies under this section, that the

State hes in effect a program of State aid that equalizes
expenditures for frese public education among LEAs in the State,

Section 2({k}{2) would provide that a program of State
aid equalizes expenditures among LEAs if, in the second preceding
fiscal year, the amount of per-pupil expenditures made by, or
per-pupil revenues available to, the LEA in the State with the
highest such per-pupil expenditures or ravenues did not exceed

"the amount of such per-pupil expenditures made by;--or per-pupil .

7



revenues available to, the ILEA in the state with the lowest such
expenditures or revenues by more than 25 percent. In determining
whether a State's program falls within the acceptable 25 percent
disparity, the Secretary would disregard LEAs with per-pupil
expenditures or revenues above the §5th percentile, and would
take into account the extent to which the program of State aid
reflects the additional cost of providing free public aducatian
in particular types of LEAs, such as those that are
geographically isoclated, or to particular types of students, such
as children with disabilities.

I1f the Secretary determines that the State has
substantially revised its program of State zid, section 8(b) {31
would allow the Secretary to certify the program for any fiscal
year only if: ({1} the Secretary determines, on the basis of
projected data, that the State's program will meet the 25 parzent
disparity standard described in subsection {(c}){2) in that fiscal
year; and {2} the State provides an._assurance to the Secretary
that, if final data de not demonstrate that the State’s progran
met that standard for that yeasr, the State will pay to sach
affected LEX the amouht by which it reduced State zid to the LEA
on the basis of that certification. . .

Section (9} {c} would establish the procedures for

Secretarial review of State egualization plans. Section 9{c¢} {1}
"wounld require any State that wishes to considsy payments under
section 3(b) of the Act in providing State aid to LEAs to submit
to the Secretary, not later than 120 days before the beginning of
the State's fiscal year, a written notice of its intention to do.
-so. This notice would have to be in the form and contain the
information the Secretary reguires, including evidence that the

State has notified each LEA in the State of its  intention to _‘“:.

consider payments under the Act in providing -State-aid.
Section ${¢) {2} would reguire the Secretary to afford the gtate,
and LEAsS in the State, an opportunity to prasent their views
before determining whether the State's plan meets the 25 percent
. Gisparity atanﬁar& of 3&b5ection {b}. .
o
- If the $&areﬁary éetermznes that a program of State aid
quallfzes under that standard, section 9{c) {3} wopuld direct the
Secretary to certify the program [for two years?] and so notify
axhe State, and afford an opportunity for a hearing to any LEA
auvarﬁely affdcted by the certification. If the Secretary
determines that the State aid prograr does not gualify, the
Secretary would notify the State and afford an opportunity for a
hearing Lo the State and to any- LEA adversely affected by that
determination.

Section 9{d) (1) would permit a State whose program of
State aid has been certified by the Secretary to reduce the
amount of State ald provided to an LEA that receives a payment
under section 3(b) of the Act. The reduction could be taken in

o
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. proportion to the degree to which the State aid program is
equalized. For example, if the disparity between LEAs 'in the
State, asg determined under subsection (b}, is 15 percent, the
State could reduce the State aid payment to an Impact Aid LEA by
B5 percent (100 minus 13} of the Impact Aid peyment. In no case,
. however, could a State make such reductions before its program of
State aid has been certified by the Secretary.

Section %{e}{1l) would authmriza the Secretary or any
aggrieved LBA, without exhausting administrative remedies, to
bring an action in United States district court against any State
that engages in conduct prehibited by section 9 or fails to carry
out an assurance that it will reisburse LEAs whose State aild ;-
payments it reduced in expectation that a substantially revised
State aid program would meet section 9's maximum disparity
standard. Section S({e) {2} would provide that a State would not
be irmune under the 11th Amendment to the Constitution of the
United States from such action. Section 8{e) (2} would direct the
court to grant such relief as it determines iz appropriate, which
could include compernsatoery damages and attorney's fees to a
prevailing LE&. Section 9{e) (4} would reguire the Secretary to.
use any monetary rellef awvarded to the Secretary to compensate
1Eas aggrieved by the actions of -the State.

_Section 10 of the Act. Section 10(a) of the Act would

direct the Secretary to administer the Act, and would authorize
the Secretary to issue such regulations and perform such other

.' functions as the Secretary finds necessary. Section 10{a} is .
based on section 401(b} ©f the current ACt.

[ - 3

Sectzan 10{b) would retazn the reguirement of the first
';»ﬁf;““?Asentén¢e of current section Z{b){1l) of the Act that the Secr&tary
n¢ L T xouhd any payments under the Act to the nearest whole dollar
| amount.

Section 10(c¢) would retain the regquirement of current
section 402(b) of the Act that each Federal agency administering
Federa) propsrty on which children reside, and each agency
principally fesponsible for an activity that may cccasion
assistance under the Act, comply, to the maximum extent
practicable, with reguests of the Secretary for information the
8aeretary nxy, need to carry out the Act. ;

Secti@n ii.ef the Act. Section 11 of the Act would
provide for administrative hearings and judicial review of the
Sscretary’s actions under the Act.

Section 1li{e), which is similar to section 5{g)} of the
current Act, would require the Secretary to provide an
adninistrative hearing, in accordance with the Administrative
Procedure Act {APA) to any LEA or State that is adversely
affected by any action ¢f the Secretary under the Act. This

g
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.entails a hearing on the record before an admznxstrative law
judge.

Section 11{b} would change current law by providing for .
direct judicial review of the Secretary's final decisions in the

U.5. Courts of Appeals, rather than in the district courts, as

under gurrent law. This change will make the review procedures

undey the Act consistent with those procedures under other

Federal programs of elementary and secondary education and under

part £ of the General Eduecation Provisions Act.

Section 11{b) (1) would authorize any LEA or any State
aggrlavaﬁ by the Sscretary's final decision follnwzng an agency
_proceeding under section ll(a) te file a petition for review of

that action with the United States court of appeals for the

eircuit in which the agency or State is located, within 60 days
after receiving notice of the decision. The clerk of the court
would be required promptly to transmit a copy of the petition to
. the Secretary. The Secretary would be directed to then file in
the court the record of the proceedzngs en which the Secretary's
action was based, as provided in section 2112 of title 28, United
ﬁtatas Code.

Under section 11(h){2), the findings of fact by the
Secretary,  if supported by substantial evidence, would be
conclusive, but the 'court, for goed cause shown, ¢ould remand the
case¢ to the, Secretary to take further evidence. The Secretary .
could thereupon make new or modified findings of fact and ¢ould .
modify - -his or her previous action, and would file in the court
the record of the further proceedings. Any new or modified
findings of fact would likewise be conclusive if supported by
substantiaz [evidence.

W QRPN Bt

Seétzaa 1l(b}{3} would give the court exclusive
juris&icticn to affirm the action of the Secretary or to set it
aside, in whole or in part. The judgment of the court would be
subject fo review by the Supreme Court of the United States upon
certiorari or rertificstion as provided in. section 1254 of
title 28, Bn;tem St&ﬁ&s Code,

Bection 12 of the Act., Section 12 of the Act would

define the following terms as used in the Act: YArmed Forges®,
Yaverage dalily: uthﬂdaL”*“ raverage per-pupil expenditure®,
"child®, "construction™, %“current expenditures®, "Federal
prap@rty”, "free public education”, "Indian lamds®, Ylocal
contribution percentage”, “local educational agency®™, "parent,
*sohool facilities®, Y"Secretary®, YState®, and "State educational
agency®. In general, these definitions are taken from
sections 3{4) {3} (D) (1ii)} and 403 of the current Act and from
section 15 of Public law §1~815,

: e



gection 13 of the Act., Section 13 of the Act would

authorize the appropriation of such sums as pay be necegsary to
carry out the various provisions of the Act for each ¢f the
fiscal years 1%35 through 1999,

Section 13{a) would authorize appropriastions for basic
payments under section B(b}.

Section 13(b} would authorize appropriations for
supplemental payments, under section 3(c), for children with
“disabilities.

Section 13{c) would asuthorize appropriations for
rayments, under section 8, for substantial increases in sverage
daily attendance due to the enrolliment of c¢hildren of military
personnel. These funds would remain ava;labla to the Secretary
until expended.

Saction 13{&} would auvthorize appropriations for
yaymenta, under section 7, for construction.

Section 13(e) weuld authorize appropriations to assist
schoel facilities under section 8., These funds would remain
available to the Secretary until expended.

Squzon 3. gection 3 of the Bill would repeal Public

Law 8§1-815. The authorities provided by that statute would
either be subsumed in the revised Act or are nc longer nseded.

Qect;gg Seatian 4. of the bill would repeal various other

statutory pravlslons and maka technical and conforming amendments

to othey statateé« SRR s
LA I

Bection 4{&}{2} would rapeal section 508({c) of the Omnibus
Budget Reconciliation Act of 1281 (CBRA}, Public Law 97-35. That
- section has made section 402{d} of the Act inoperative since
1%82. Since the revised Act wenld not retain section. 402(d), ths
OBRA language iz no longar neededt™

Section 4({a}) {2} would repeal section 302 of the Fducation
Amendments of 1984, Public Law $8-511, which provides excessive
repayment p@r;ads f&r LEAs that &ﬁrﬁ‘ovariazﬁ under section 2 of
the current Act, which authorizes assistance to LEAs whose tax
bases are reduced by the presence of vertain Federal property.

Ssction 4(a) {3} would repeal section 306 of the Department
of Education Appropriations Act, 19381, Title III of pPublic
Law 101-517, which relates te the Secretary's administration of
the school construction autheorities in section 7 of the current
Act and in section 16 of Public Law 81-815. This provision is no
longer needed and could cause confusion in the administration of
the completely revised section 7 of the Act.
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‘ Section 4{a) (4) would repeal ssction 3{aj(2) of the National
hssesspent of Chapter 1 Act, Public Law 101~305, which governs
how payments are prorated under the Act, The prevision 1o be
repealed is no longer needed and could cause cenfusien in the
administration of the completely revised Act.

Section 4{(a}{5) would repeal section 2 of Public Law $2-277,
enacted in 1872, which provides that real property that was
transferred to the Tnited States Postal Service, and that was
treated as Federal property for purposes of the Act before it was
transferred, shall continue to be treated as Federal property
under the Act for twe years after it was transferred. This
provision ig no longer needed. As under the current Act, U.S.
Postal Bervice property that is being used primarily for the
provision of postal ssrvices is excluded fror the definition of
- "Federal property". Repsaling the 1872 provision would make the
treatnent of Federal property that loses its eligibility due to
transfer to the Postal Service consistent with the treatment of
ether Federal property that loses its status as Federal property,
i.e., it would retain its eligibility for one additional fiscal
year after ths sale or iransfer.

Section 4{(b} of the bill would make technical and conforming
amendments, to reflect amendments made by other provisions of the

Bill, to sections 420 and 433 of the Genaral Education Provisions
Act and to section 302{1}(C) of the Toxic Substances Control Act.

el
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) Kay 27, 1833 - .

DRAFT SPECIFICATIONS FOR REAUTHORIZATION
QF THE RATIONAL CENTER FOR EDUCATION STATISTICS

Section 40€({n) {1} - Natjonal Center for Fducation Statistics

gurrent law - This paragraph establishes the National Center for
Education Statistics within the Office of Educational Research
and Improvement, and describes the general design and duties of
the Center, : :

Proposed smendments - No change proposed.

Section 408(a - COmmiésioge; vf PAumatrion Statishics

-Current law ~ This paragraph specifies that the Center shall be
headed by a Commissicner, and specifies the manner and term of
the Commissioner's appa;ntmanu and the Commissionerts level of
pay. It says the Commissioner shall serve for terms of 4 years,
except that the initial appointment shall commence June 21, 1991,

- Proposed amendments - No change proposed. y

Section 406(b! - Purpose of the Cént&r RS

G ae e 4

Current taw - This SUbaQCtiﬁﬁ &a&arzb&g the purpose and work of
the Center.

Propoged apendments - No c¢hange proposed.

",

¥

Bection 406{c) -~ Advisory Couneclil on Fducation Statistics

currvent. law -~ This subsecticn egtabllshas an Advisory Council on
Education Statistics, prescribes its membership, the thorms of%its’
members, and stipulates that the Commissioner of Education

Statis tmes shall serve as the non-voting, presiding officer of
the Council. - . .

hi'

sendment - Rewrite paragraph {¢) (4}, which stipulates
that the Qaﬁmlsszoner of Education Stetistics shall serve as the.
non-voting presiding officaer ¢f the Council. The revised
paragraph should provide that the presiding officer of the
Council is to ke appointed by the Secretary.




Bxplanation - Because the Council advises the Commissioner, ths .
effect of the current provision is that the Commissioner advises

him or herself. The proposed amendment remedies this and snsures

the indepsndence ¢f the Council, as an advisory hody.

SBection 406{6Y¢{1) andg (7Y - Annual reports to the Congress

gurrent lazw - Paragraph (d4) {1} specifies that the Commissioner
shall describe the activities and projected activities of the
Center, and the projected costs, and shall provide a statistieal
report on the condition of aducatlcn in the United Statas.
Paragraph (d)(2) specifies that the Secretary shall report on the
state of education in the nation; eritical needs, and the most

- effective manner for addressing thoss needs.

Froposed amendments -~ No changes proposed,

Baet e : 41 {3) - Standards for dats

Current law - Paragraph (d){3) stipulates that the Center shall
devaelop and enforce standards to protect the confidentiality of
persons in the cmlleatimn,’regcrting, and publication of data.

Proposed amendments - No c¢hanges proposed.

Secticn A0GI8Y{4Y{(a] throuah (H identisailt
zndzvi&aa}iv identifianle data " B e

Current law - Subparagraphs (A) through (H) stiptlate that . -
individually identifiable data must be kept confidential, and
make provisions for limiting its use and maintaining its
canfldentlallty ‘

Proposed amendments - Amendments are proposed, and discussed
helow, for subparagraphs {G) and {H}. Ho other changes are
proposed, except that "{4}Y should be deleted to aarrect a

taahniaaz error. P

Sabaar&g aph 'G} - axalas;on$ from conflﬁeng; lity provisions and

the nrovisions

Current law - Clause (i) exempts from the confidentiality
reguirements the student aid recipient survey raguired by section
1303 (¢) of the Higher Education Amendments of 1986 and any
Adongitudinal study cohcerning access, cholice, persistence
progress, or attainment in postsecondary education: clause (11)
stipulates that those who vioclate confidentiality reguirerents
may be fined or imprisonsd, except those who are sworn to observe
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confidentiality requirements; and clause (1il) exempts employees
of the Center or of institutions of higher education from
criminal liability under subparagraph (C} 1f such employes has
taken reassonable precautlions to ensure the confidentiality of
data,

Propessd amendments -~ Revise gubparaéraph (6 as fallows:

~delete clause (i)} 1in its entirvety; 1t exempts the survey
regquired by section 1303(¢) of the Higher Educetion
Amendments of 1986, and certain postsecondary longitudinal
gtudies: .

~renumber clause (ii) to make it simply subparagraph (G);
revise the language of the renumbered (G) by deleting the

exteption for “"those sworn to observe the limitation of this

subsection®, and by deleting the words "as described in
clause {(1}%; and by ﬁ&iﬁting the parenthetical “{zﬁciudzﬁg
Aa~ enaryptzon}”; angd .

~delete claase {(iii)} which exempte employees gy staff
menbers of the Center or of an institution of higher
education from being found criminally liable under

- subparagraph (C).

Explanation - There is no rationale for excluding postsecondary

surveys from confidentiality reguirements. The reference to data
Jin elause (ii) must be c¢larified when clause (i) is deleted; the

reference bo encryption is deleted because there is no reason to
single out one technigue. There is no need for <lause (1ii) .
given that subparagraph (C} already prohibits disclosure.

z

Bubparagraph H!- Access by Legisiative Branch foicas’

Current law - This subparagraph permits the Conmptrollsr General
of the United States and the Librarian of Congress Lo access any
reporits or records in the Center's possession, inaludinq those
identifying individuals. This subparagraph also inposes
restrictions on disciosure 6f individually identifiable

Cdnformation to the General thOUHtlng Office and to the Library

of Congress.

progosed apendments ~ Revise this subparagraph te include also
the Director of the Congressional Budget Cffice as one who is
parnitted unimpeded access to NCES records; stipulate also that
the restrictions in subparagraphs (B} and {£; shall apply to the

Coengressional Budget Cffice. Provide the same access to offices.

in the Department, under the same restrictions.

3
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. Explanation -~ This would provide all legislative branch cffices .
with the samwe access to data, and it would allow the Planning and

Bvaluation Service the same access as these congressional
entities.

\

Section éﬁéf&ifi) - Making ztatiatical racords available

Current }&w - This paragraph authorizes the Center to make
statistical records generally availsble, and to furnish special
compilations and surveys, 1f they are Gtherwlse authorized,
subject to the payment of the cost of the work. It also
authorizes the Center to furnish special compilations and surveys
as reguested Ly certalin Committees of the Congress.

Froposad spendments - No change proposed.

Section 406iali2} — Canseprium 5f Toderal agencies

current law ~ This paragraph asuthorizes the Center to form a
consortium with other ?e&eval agencies having a need for
educaticnal data.

' . Proposed amendments - No change érz}gasecﬁ.

Beotion 406(e) (11 w fepteanta oy other financial arrangsnents

Gurrent law -~ This paragraph auvuthorizes.thesCommissioner, in :
carrying out responsibilities under this section, to enter into
contracts under regular competitive procedures of the Federal
Government. or other financial arrangements.

~.. Provosed amendments - Modify this paragraph to include the
w authority for making grants and entering into cooperative
agreements, as well as entering into contracts and other
financial arrangements.

“ﬁdegxgi n@ﬁimn'" This would make it clear that NCES has the
uthority to make grants.and towenter into cooperative
agre&ments

Section 406!l (4% through [9) - Various authorities for gathering
and reporting data -

current law - Paragraphs (4) through (7) authorize the
Commissioner to prepare and publish various infeormation,
documents, and reports, te use information collected by other

pffices in the Department and by other executive agencies, to
enter into interagency agreements for the collection of

+
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. statistics for the purposes of this section, and to use sampling .

' to carry out this section. Paragraph (8) stlpulatﬁs that the
Commissioner, to assure the technigal quality and coordination of
statistical activities of the Department, shall provide technical
asgistance ta Department offices that gather dats for statistical
purposes. Paragraph (%) authorizes the Commissioner to select
and appoint officers and employess; this paragraph also govern«
cempmn%atlon of the Cent&r'ﬁ employaes.

‘ Proposed amendments ~-Ra chaqges proposed.

ection'ggégf}{

Currant law - This paragrapb authorizes appraprzatlaﬁs for the
purgﬁﬁas of this section. .

Pxoposad anendment . -~ Authorize such sums for fiecal year& 1095
through 1%8%.

Section 406(f) (2} ~ Contracts with States

Current. law - This par&@raph anthorizes the Commissioner to

contract with States to carry out subsection {(h). . ‘
. o RrORGS amend - Revise to give the Commissionar the .
. ~-authority toe contract with each State educational agency to carry

cut subsection (h).

‘;; ‘ Ewplapation ~ This will permit contracts with State,educational
agencies for the purpose of carrying ocut subsection (h), and will
.obviate the need for -competition in such contracts.

Segtion 406{g3 (1! throuch (51 ~-Data on Education

Gurrent law - These paragraphs stipulate that the Center, in
addition to its other responsibilities, shall regularly conduct
surveys and report on 8 variety of topics, inecluding: uniform
data on tiie’ finarking "of elementary .and secondary education;
national dropout and retention rates; financial ald; and access,
choics, perslistence, curriculum, and sttainment in education.
Paragraph (6) reguires that the Center shall subnit a report to
. the appropriate subcommittees of the Congrese concerning the
“'social and economic status of children who reside in areas served
by different local education agencies, and stipulates that the
report shall ke hased on data collected during the most recent
decennial census. Paragraph {8} reguires the Center, with the
assistance of State library agencies, to develop and support a

.’ " cocperative system ¢f data collection for public libraries; and ‘ .
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. paragraph (93 requires that NCES conduct a study on the effeacts .
of higher stanﬁ&r&&.

Proposed amgndment - Delate paragraph {3}, and also subparagraph -
(43 (B). g

Explanation - Delete paragraph (3}, because the Education
Indicators Panel has finished its work, and subparagraph (4)3{B)
because the special task force to develop methods of measuring
dropout and retention rates has finished its work, too.

Sectzon 406(&; - Natrional Cooperative Educ;

Current law - This subsection establ;gﬁﬁs & Syst&ﬁ to produce 81d
maintain, with the cocoperation of the States, comparakle and
uniform information . .and data on elementary and secondary
education, useful for palzcymayznq at the Federal, State, and
local level. '

?rmmok@d amendment -~ NO changes proposed.

Section 405111 {propoesed’ - Pogtsecondary Cooperative Education
Statistics Svstem . .

. Current law - Subssction (h} establishes an elementary and

‘ secondary system. There is currently no established
postsecondary systen.
Propoged amendment -~ Add a new subsection {1} that would
autherize the Commissioner teo establish a National Cooperative
Postsecondary Education Statistics Systenm for the purpose of
producing and wmaintaining comparable and uniform information and
data that are useful for policymaking at the Federal, State, and
local level. Inclode language which would authorize NCES to
contract with appropriate State agencies, appropriate
postsecondary associations, or consortia of such agencies and
associations to implement the system. »

o i )
Explanation ~ This “wduld give NCES explicit #sathoritw.to develep
a postsecondary cooperative statistics system. Such a system
would coordinate data from the vast array of postsecondary
institutions. The suthority to contract with postsecondary
associations, as well as with States agencies, is important
because of .the way postsecondary education is organized.

Secticn 44611 3 ~ National ASSE%&&&Ht of Eﬁaagt;gnal Progress
{NAEP)

- . | | .
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Curyent law - Paragraphs (1} through (8) authorize NAEP and nmake
provisicons for its conduct.

Propoged amendmgﬁtg -~ Raletter this subsection making it (7).
Bee discussion of specific paragraphs bhelow.

Explanation - This is to accommedate the new subsection (i) for
the Postsecondary Education Cogperative Statistics System.

Sacticn

Current law ~ This paragraph authorizes the Commissioner to carry
out NAEP, with the advice of the National Assessment Governing
Board established by paragraph (5), to assess the psrformance of
children and adults in the basic skills of reading, mathematics,
-selence, writing, history/geograpny, and other areas selscted b}
the Baard

Propused amgndrents - Revise the end of this paragraph to say
‘mand other areas select&d oy the Sscretary and the Boarg.™

Explanafion - This would pernmit both the Secretary and the Ba&rd
to determine subject areag to be assessed. -

Section é&ﬁ(l fziiﬁ‘*~ N&h? datn colieetzcn ang reamrtlnq

Current law - $ahparaaraph {A) stipulates that NAEP should be
conducted-using sampling techniques to produce data that are
represantative on-a national and regional basls, and on a State
basls pursuant to ¢lauses (C){i)} and {(Ci{ii}. <Clause (1)
stipulates that dats should be collected and reported for certain
subijects according to a certain schedule ~ for reading and
mathematics at least once gvery 2 years; for writing and science

at least once every 4 years; ond for history/gecgraphy and other

subjects selacted by the Beard at least once every 6 years:
clause (il) stipulates that data should be collected and reported
every 2 years on students at ages 9, 13, and 17 and in grades 4,
8, and 12: clause (1ii} stiplates aata should be used for vazzd
and reliable reporting of trerdd in student achievement; and -
clause (iv) stipulates that the reports should includes
information about the achievenent of ‘spsecial groups.

Propeosed apendment ~ Eevise clause (i) by deleting the schedule
prescribad; rewrite this clause to reguire only that data be
collected and reported at least evexy 2 years, and that reading,
math, writing, sclence, history, and geoygraphy be asssessed on a
regular, periodic basis, =z determined by the Secretary and the
Board.




Explanation -~ Eliminating the current schedule for specific
subjects would provide a more flexible schedule for NAEP.
Reguiring that data be collected at least biennially would
maintain NAEP's usefulness as a sound, common benchmark of what

students know and can do, and would permit NAEF to be conducted -

annually.

-

éeatian 486(i}{2§(33 ~ Frey

Current law - This subparagraph stipulates that at least one of
the following sub;&&ts shall pe included in each 2 year cycle of
data calleatlon' writing, scilience, hz&tary}geograyhy-A

Bropogaed amendnment - Relste this subparagraph.

Explanation -~ Blimipating the current schedule would provide a
more flexible schedule for NAEP.

Section 406£31I21 (L) =~ State~ieual assasgmentg

Current law -~ This subparagraph authorizes trial State-level
assessments in States that wish to participate with the purpose
of determining whether such assessmentz vield valid, reliable
State repres&ntatzva data: clause {i) authorizes a3 trial
asgessment in 1990 in mathematics in grade §: clause [(ii}
authorizes a trial assessment in 1982 in mathematics in gradas 4
and 8, and in reading ingrade 4; clause (1il) stipulates that
there should be a.vepresentative sample of students from each
State that participatesiintthenState-level assessments; clause
{iv) stipulates that States participating should have full
knowledge of the process*us&d‘to obtain consensus on the
objectives to be tested, and of the standards for sampling, test
administration, test security, data collection, validation, and
reporting; requires that each partlalparlng State sign an
agreement developed by the Commissioner; and stipulates that,
before results from any test of students within a State can be
released, the State must give permission for the release; and
clause (v) stipulates that the Commlsﬁtcn&r shall provide for an
independent evaluation to assess the feasibility and validity of
the pilot State-level assessment programs, and the fairness and
accuracy of the data they produce; it stipulates that the
irdependent evaluation report should alsoe describe technical
problems encountered, and stipulates the report should be
provided the Cengress within 18 months of the time trial State~
level assessments are conducted.

Prowesed awmendments ~ Rewrite subparagraph (O} to authorize, but
not to reguires, State-~level assessments on & regulsy basis, of
students at ‘ages 9, 13, and 17 and in gvades 4, 8, and 12.
Delete clauses (1) and (11}, which restrict State-level
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. assessments Lo ¢ertalin years, grades, and subjects, and clause .
{v), which reguired an evaluation of the trial assessments.

Maintain c¢lauses {iii) and {iv}, but re~letter, as appropriate.

-

Explanation - Allowing the Department flexibility to determine
the schedule for State-level assessments would mean that all
three grades would not have to be assessed for each subjasct each
time NAEP is conducted. That may be important for cost and cther
reasons. A later amendment would reguirg continuing evaluation
of State assessments, but they wculd no longer have to be
conducted on a "trial® basis.

Section 406:33(2)(DY - Assessments of adult litsracy

current iaw - This subparagraph authorizes NAEP to develop and
conduct, upon the direction of the Board and subiect to the
availability of appropriations, assessments of adult literacy.

froposed amendments - No changes proposed.

. . Current law - Subparagraph (&) sst:ipuz'ates that NAEP shall not -

' collect any data that are not directly related to the appraisal
of educational perforpance,” achievements, and traditional
demoyraphic reporting variables;vorn to the fair and accuorate
praesentation of such information; subparagraph (B) stipulates
that NAEP shall provide technical assistance tp Statss,
localities, and other parties»that desire to participate in the
assessments designed to yield State-level data.

-

- Proposed amendmentz ~ No changes proposed. T

Section 408(331(4) ~ Public aaaega‘to NAEP data -

“«, . . Current .law - Subparagraph (A) provides that the publfé shall
generally have access to all NAEP data, guestions, and test
instruments; subparsgrapn (B) treats certain exceptlions: (B} (i)
ensures the confidentiality of certain personally identifiable
information; and {8){ii) auvthorizes the Secretary to decling to
make available to the public for a pericd not to . exceed 10 vears
fellowing their initial use cognitive questions that the
Secretary intends to reuse in the future.

rrovosed amendments - ¥No changes proposed. -

. h .



Section 406(31){5) -~ National Assessment Governing Board (Board}

Current law - See the discussion below, of &ubparaara§bs {B}
through (E}. .

Proposed amendments - See discussion belovw, of specific
subparagraphs.

Section 40673 {8} {A) - Authorization

gurrent law - Clause (i) establishes the 8uard3'clau$e {i1)
stipulates that the Board shall formulate the policy guidelines
for HAEP, :

Proposed amendments - No changes proposed.

Section 206(i}(5) (B} = Membership

current law - Subparagraph (B) provides that Board members are
appointed by the Secretary; c¢lauses (1)} threough (xiil) stipulate -
that the Board shall be composed of 23 menbers from specified
categories, .including, for example, two.Governors or’former
Governers, two State legislators, one superintendent nf a local
educatiocnal agency, two curriculum speclalists, two testing
experts, and three members who are representatives of the general
public, including parents. This ‘subparagraph also stipulates -
that the Assistant Secretary for Educatidnal ‘Research and
Inprovement -shallserve as anvex officioimenbersof the Board and
85 a nonvolting menber, g e nrer b

Ay e
w # E s

Proposed amendments - Modify the language of clause (¥} to
increase the number of testing experts from 2 to 3, and reguire
that the testing experts have training and experience as such.
Modify the clause {xiii) to increase from 3 ta 4 the nuaber of
public members on the Board.

Explanation -~ Increasing the nunmber and g@r@ﬁgth&m*ng the
regulrement for training and exgerlenme would give the. Board -
additional: techirical .expertise. Given the change propo¥el for “
clause {x}, increasing by 1 the puklic members would maintain an
odd number of Board members.

Section 406[1)(S)(C) - Balance of membership, independence, stafg

current law - Clause (i) stipulates that the Secrebtary and the
Board shall ensure that the membership of the Board reflects
halance and diversity, and.that it exercises independent
Judgment; clause (ii)} stipulates that, in the exercise of its
functions, powers, and duties, the Board shall hire its own staff
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and shall be independent of the Secretary and the other offices .
and officers of the Department: clause (iii} authorizes the

Secretary to appoint, at the dirsction of the Board, for ternms
not to exesed 3 years, not more than & technical emglayeeﬁ o
administer this subsection: clause (i1ii} 2lso exempts those
technical employees from certalin Ynormal® government rulss
regarding both pay and competition for appointments.

Proposed amendments -~ No changes proposed.

cOmmltPeemto "ngw"“Board vacancie )

Current law - {lauge (1) stipulates that npembers of the
Assessment Policy Committee, serving on the date of enactment of
the National Assessment of Educatxanaz Progress Improvement Act,
shall become members of. the Board for the remainder of the terms
of their &pgointwaat to that Committes; clause {11) explaing how
the Secretary is to complete the initisl m&mbargh;p of the Board:;
and clause (iii) stipulates that, as vacancies in the Board
oCcur, new mnembars shall be 39901nted by the Secretary from amang
1nd1v1duals who are nominated by the Board.

- . . “

Prcposed amendments - Clauses. (1) and (ii) can be‘deléted, as the I

transition from Committee to Board has been accomplished, clauge
(iii) should be re~lettered to become subparagraph (D).

. BTy Ty uw’|- s

. "
PR 2T

Secticn 406{3Y(BILEY - Terns of mewbershzg tn E e p4Wn<ax

g v T
Current law - This anbgaragraph pravzd&s *hat Board membe&s shalz
be appointed for terms not to exceed 4 years, staggered, as:
determined by the Secretary. It also provides that any nember of
the Beard who changes status under subparagraph (B} during the |
tern cf“his or her appointment may continue to serve until the Y
expiration of his or her tTemn.

Proposed amendments - In the first sentence, delete "subject to
the provisions of subparagraph (D) ({1)." PR

L7

" . *
R +p %)

Explanation -~ If subparagraph (5) (D} i3 modified as suggestad--by
deleting clauvsss (i) and (ii), as the transition to the Board has
already ccecurred-~then the reference to the provisions of
subparagraph (D) {i) makes no sense.

Gection 406(331167 ~ Responsibilities of the Board

Current law ~ Subparagraph {2} clauses (i)} through {viii) list
the respensikilities of the Board, inciuding things such as -
selecting subiect areas to be assessed, identifying appropriate
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achievemaent goals for each ags and grade in each subject area to
be tested, developing assessment obiectives and test
specificatidns; subparagraph {B} authorizes the Board to delegate
any functions described in subparagraph (A} to its staff; '
subparagraph {C} gives the Board final authority on ths
appropriateness of cognitive items; subparagraph (D) stipulates
that the Board shall ensure that all items selected for use in
HAEP are free from racial, cultural, gender or regicnal bias;
subparagraph (¥} stipulates that each learning area assessment
shall have goal statements devised through a national consensus
approach, and provides for the participation of teachers,
curriculum specialists, local school administrators, parents and
concerned members of the public; subparagraph (F) requires the
Secretary to report to the Board at regular intervals the
Department's action 10 implement the decisions of the Beard: and
subparagraph {6} stipulates that any adtivity of the Board or of
the orgawzz&t;nﬁ described in paragraph {1} shall be sab}act Lo
the provision of this subsection. ™

Proposed amengnments - No changes proposed,

Section 406(31f7y ~ puthorization of funds, Apniicabilitv s5f the
Federal Advisory Committee Act :

current. law - Subparagraph (&) provides that not to exceed 10 | ,
percent of the funds. available for NAEP may be used for -
administrative expenses {(including staff, ceonsultants and o« e opeeem
contracts authorized by the Board) and to ¢arry out the functions
described in subpsragraph 6(a): subparvagraph (B} provides.that, ... ., ..

for the purposes of its administrative functions, the Board shall |
have the authorities asuthorized by the Federal Adviscory Committse,
Act and shall ba subject to its provisions for open meetings. = -

Proposad amendmentae - No changes propossd.

Section 4061 (8) ~ Yoluntary particivabion in NAEP, Hon-federal

share of costs

‘s’Current law - Subparngraph (A) provides that participation in
- national and regional assessments by State and local educational

agencies shall be voluntary: subparagraph (B) provides that
participation in State-~level assessments shall be voluntary, and
pursuant to an agreement between the Secretary and each State
that desires to participate providing that the Btate will pay
from non-Fedexal sources the non-Federal share of the cost of
participating, and thatl the State agrees wzt& cartazn fterns and
conditions.

Proposed amendments - No changes proposed. i , .

iz



Section 406{31119] - continuing review and reporting
rasgenglbllitzes of . the Commissioney and the Segretary cancerﬂlng
NAE?

current law - Subparagraph {A) stipulates that the Commissioner
shall provide for continuing review of NAEP, including validation
studies, and that the Secretary shall report to the {ongress, the
President, and the Hation on the findings and recommendations of
such reviews: subparagraph (B) reguires that the Commissioner
shall publish a report setting forth plans for the cellection of
data for the 1290 assessment, plans for the 1992 and later
assessments, and setting farth methods by which the results of
NAEP may be reported better; and subparagraph (¢} provides that
the repert required in (B) shall he submitted to the Congress and
made availablie to the public.

Promesed anandggnt - Amend $ubpara§raph (A} to prévié& for
continuing revisws of both National and State-level assessmnents,
Delete subparagraphs (B) and (C). :

Explanation - Breaéan section {A) to provide for continuing
reviews of both State-level and Hational assessments. Delete
subparagraphs (B) and {C} because the réport reguired in
subparagraph {8}, and referrved to in subparagraph (), was due
within siw nonths of the enactment of the National Assessment of
Educational Progress Improvement Act.

Section 466{9) ~ Definitions

States“ and “stabe" 1nalude the District of columbia and Puertoe
Rice.

Propused amendments ~ Re-lettey this subsection making it {k}: no

".athar changes preposed. Add the Department of Defense Dependents

$¢%ools to the definition of Stata,

Explanation — Re-letter to accommpdate the new section (i) for

- the Postsecondary Education Cooperative Statistics Systen.
B:Qa&@ﬁxng the definition of 2tate woild permzt the Depart%ent of
Defense Dependents Schools to participate in State~level NAEP
and in the National Cooperative EBducation Statistics System.

" L
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UNITED STATES DEPARTMENT OF EDUCATION .
OFFICE OF THE SECRETARY

May 25, 1290

MEMORANDUM

T : Sally H. Christensen
=

FROM . : Michelle L. Doyle {

’ Office of Private Eduaatlon

"SUBJFECT: Fund for Innovation in Education

Thank you for the cpporitunity to review gpegifications for The Fund
for Innovation in EBEducation. I have one comment regarding the
proposed amendment Yo provide the Secretary with the authority to
anpounce hinding priorities for grant competitions wlthmut formal
rulemaking.

In the past, binding priorities have included only a subset of tha
eligible applicants. For example, when the absclute priority
called for the development of state curriculum frameworks,
applicants were limited to SEAs. This absolute pricrity excluded

" the apility of private schocls f{as non-profit organizations) to
“apply for a grant. Thie happened in FIRST, FIE, and Eisephower
"%atx&ﬁaz Program. OPRE has met with the OERI staff for these
~ programe to express our concern and to work out a clearer’ way of
" &iart&ng organizations that would not be ellglble to apply earlier-
. in the rulemaking process.

If the. Secretary is to be granted the suthority to set binding
prlorltlaw without rulemaking, he should be limited to settlng
pricrities applzaabl& to the full set of applicants specified in
the statute.’ If applicants will be limited by the setting of the
binding priority, then the rulemaking reguirements Shmuld hold.

T ey .. ‘-.. . N
e . e 1 1. *

AT MARYLAND AVE.. 5., WASHINGTON. B.O. 20202

e minsien &5 Lo ensure egual aeeess i educaiion and 19 promets cducaiional excelionce throushul the Mo i,
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- UNITED STATES DEFARTMENT OF EDUCATION

QFFICE OF THE GENERAL COUNSEL

Mamo MUY
June 2, 19%3

TC: Legislative Services Officers
httn ¥r. 8mith, o8

M. Hazzard, OME/CFO
Ms. Rairdin, QLCA o
"Mr. Hays, GERIT :
Ms. LeTendre, OESE ' -2
Kr. Tinsman, SIIA
Ms. Henderson, ©DS

Myr. Borches, OIG . T =
Mx, Link, BS "
¥r. Newell, CHRA e <

Gffice of the General Lounsel
Attn: Ms. Craig
M1, Haupert
My, Rosenfell

FROM: _Randy Hinsen, DLC/OGC {RBM 4098, FAX 401-376%, _ .

* ... g, TEL 401-2685)

LSUBJEC?: The Department’s draft legislative language for

reauthorization of fLitle IV-x of ESEA {WEEA}

Please, review the attached drafr legislative ianguage and give ne
your comments by COB Friday. June 4, 1893. Althevgh the full
text of~zach chaPeer and title of the ESEA will be provided when
the Lill goes to the Congress, this version will allow you to
identify and comment on only the changes set out in the final

.speai“lcat~ons. If I do not hear from vou by the deadline, I

will agsume thagﬂvau have ne objections to the attached changes.

MR | ﬁb*wkﬁﬁdj
. }
Attt achrart ) C;fﬂif

o Hr. Petersen, 08

¥s. Dozier, O%5 Ms. Casstevens

¥s, ¥Winston Mr. Winnick

Mr. Kristy ¥r. Riddile VTgJ
Ms., Eliis Hs., Keindel




Comments on Draft amgndrents to the Women's ?ducatwnal Egquity .
Act .

We have marked up the draft hill to indicate where it deviates
from the specifications and to respond to 0GC guestions. In
addition, we would like to offer the following substantlve
comments on this legislative proposal. :

§3§§§g1&& Sl&nlflcanae to logal 1mplement&tzon 6f g

equity programs and practices. WEEA is only a %2 million
program. Even if it grows by several magnitudes, 1t can do
little to sssist efforts by individual schools, LEAs, o
IMEs to comply with Title IX or otherwise elininate gender

. bias and stereotyping. - Federal projects zlong this line are
likely to have marginal 1mpact and generate few replicable’
mcdals ox practices.

The 1984 evaluation of the WEEA program found tﬁa&, even
with its current structure, it funded far too many projects
that generated, at best, bereflts only for the most directly
affected individuals and schools. The 1592 WEEA ProOgram
report seems to indicate that this situatlon hasn't changed.
We recommend that the program.make a greater effort to
identify and validate high-quality, nationally replicable ~
models rather than spreading around a little bit of money -in “

a

a way that will achieve no national purpose.

5 We rea a ion of current Section 4003[b)f2], which

raguires. the Department to give spacial consideration to

applicants on the basis of geographical distribution. In a

SRall progran, it’ is impossible to cover all regions of the

country. s In-addition, this provision makes the program

vulnerable to manipulation of the peer review process. The
. very best projects should be funded.

o atggg than changing tag report cawkg pvojﬁ§t§ tg A _report
on the statue of woemen'g oducational sgulbty, we recommand

that the requirement for a report bes deleted entirely. The
report generated under current law is nobt useful for pollicy
canalysis or decision-making purposes and clearly should be
deleted as a xequiremen .., However, it is uncertaln that we
will have enough program funds td support s major research- .-
basad study of gender eguity along with the project grants
and data~gathering and dissemination activities also -
authorized. The Secretary may want to publish a gender
egquity study, and this could be supported with QBRI research
funds. There is no reason to require that this he aone with
searce WEEA “funds., .

MEB/DESVA
6/4/93
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