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RESPONSE TO OMB COMMENTS ON IMPACT AID SPECIFICATIONS 

New Payments for Cap.i.t.al Improvements Authority 

OMB objects to the creation of this authority because of 
anticipated continued tight budget resources. We agree that 
additional funds {beyond current appropriations for construction} 
are unlikely to be available in the next few years to provide 
increased funding for this new authority. but We believe that it 
is important to propose this authority as a rational alternative 
to the current construction program. If the Administration fails 
to propose something like this, we can expect Congress simply to 
reauthorize the current, badly flawed construction authorities in 
P_L. 8J.-815, and continue to appropriate a few million dollars 
every year I enough' for us to build a couple of schools at a time 
and tie up significant administrative resources. 

The current construction pro.gram is a morass of overlapping 
program authorities, confusing eligibility requirements, and 
cumbersome admi"nistrative procedures. The. authorized funding 
level is far. outstripped by applications for assistance; current 

. priority lists for se.ctions 5, and 14 include hur.dreds of unfunded 
construction applications totalling $200 million in originally 
estimated need, while annual appropriations have provided only 
enough for two or three new construction projects a year. A 
recent review of applicants on our priority lists confirmed the 
cont.inuing need for facilities and an ongoing Federal impact in 

. "applicant districts. Some qualifying applicants still report
" . 

•• "U". need a Eter having bee:! on the priority lists since 1967 ~ The 
current approach does almost nothing to address these hundreds 0= 
districts' need for construction assistance. 

We de~igned the proposed capital assistance authority as a simple 
and equitable. means of distributing a !:nn~ll amount of money 
(perhaps $8 to $12 million annually, comparable to the amounts 
recently appropriated fer sections 5 and 14) to each school 
district that has a reasonable claim to so~e Federal constrccticn, 
assista:""<:T~;~ecau.ti'e" of. the attendance of .federally connected 
children; Our approach would aC,knowledge,' the ne,-d for capital 
improvenents that P.L. Bl-8lS was designed to address but, at the 
same timet would recognize current budget realities. Providing 
capital improvement funding O~ an equal, annual per-pupil basis 
would allow all eligible LEAs to accumulate and manage their own 
capital funds and meet their highest priority capital improvement 
needs (which' could be small-scale renovations and repairs instead 
of ne\>" construction) within the constraints of the current annual 
appropriation for Inpact Aid. 

The 9AO recon~ended an approach sinilar to this proposal in its 
1990 report to Congress on the Construction pro9ram~ and while we 
objact.ed to the GAO recommendation at that time, 'We have since 

,.  .,.' 
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come to believe it is the only viable approach to addressing 
widespread Impact Aid construction needs in an equitahle manner. 

We concede that the individual payments to most school districts 
will be quite small T ·and the large number of existing, immediate 
construction needs would likely not be adequately addressed, but 
school districts could save "for .several years (or contribute 
sUbstantial State and local funding) to amass sufficient ~unds to 
undertake major construction projects. For this reason I we would 
object to requiring LEAs to use these funds within ten years. We 
would agree to a'requirement that accrued interest" be used for 
the santo" purpose! however. 

Finally, the administrative burden on the Departr,ent must be 
considered in evaluating alternative approaches. we currently 
devote up to 4.5 FTE per year to the construction program, a 
disproportionate drain on pur limited PTE consid~ring the sma+l 
number of dollars being administered~ The proposed Capital 
Improvoments authority could be administered as part of t~e 
regular Basic support payment system, at a considerable savin9s 
in staff time. 

As to OMS's suggestion that we address school construction needs 
through an expanded Connie Lee insurance and reinsurance 
authority, we intend to propose such an authority and agree that 
some of the "school districts that would be eligible for 

" assistance under our proposed authority could take advantage "of 
~~·it. In these instances, the srnall.Capital Improvement payments 

these LEAs would receive under our proposed authority could be 
used for debt service. The fiscal characteristics of many other 
LEAs targeted by the Impact Aid construction program make"them 
unlikely to be able. to benefit from a loan program, however. 
Many LEAs sen:...i.ng children living on Indian lands currently turn 
to Jrepact Aid fo:; construction assistance precisely because they 
cannot raise funds locally to service capital debt~ These LEAs 
have few sources of capital for construction, aside from Impact 
Aid and State aid arid little tax base to draw fro:n~ There haver 

been repeated c.;c.'~""IC~ ",frol11J,;the ,~ndian community ~or addi!:ional 
Federal efforts to address the dismal condition""~ 01 1llany'" scho'Ols 
serving Indian students. A proposal to address this need through 
a loan prograID would be regarded as no solution at all. 

Payments for Sudden and Substantial Increases in Mili~arv: 
Dependents 

OMB asked for data on the extent of the problem we propose to 
address through this new authority. As you may know, ,DOD bas 
been unable to provide us with any estimates of the future 
effects of the def~~se realignment on the communities surrounding 
tbe military bases being consolidated, including projected 
increases in the numbers of military dependents enrolling in the 
schools. In many instances, DOD bas not even been able to tell 



in advance which bases will be consolidated. For this reason, we 
have no useful data on which to base projectio~s of the numbers 
of LEAs tha~ may apply for funding under this new authority, or 
the numbers of children that may generate payments~ 

I~pact Aid payment records show that, between 1991 and 1992, 66 
LEAs reported increases of at least 100 military dependent ADA, 
for a total increase in these districts of 19,510 military 
dependent children. The two most heavily affected· LEAs, Lawton, 
oklahoma and Clarksville-Montgomery County, Tennessee, each 
reported. enrollment increases of more than·900 military IIplf . 
children. Two other small LEAs reported increases of fewer than 
lOO military dependents (a total of 39 children in the two 
districts) that amounted to more than' 10 percent of their ADA. 
We can assurr.e tha~ ~any of these LEAs would have been eligible 
for payments under our proposed new authority had it been in 
place for FY 1992. Actual numbers of children that could be 
claimed would be contingent on whether the LEA reports an 
increase in total ADA equal to the increase in military ADA 
certified by the base commander (this test is spelled out in the 
bill language); therefore I we' expect that the number that could 
have been claimed for FY 1992 would be reduced somewhat below 
19,000. This does not help us to project future eligibility and 
payments, however, in the absence of data from DOD. For the 
purposes of budgeting this proposal f we are using, $2 to· $4 . 
million per 'year as a place-holder, depending on the pace of the 
defense realignment. 

The absence' of-data" on which to base budget projections does not 
absolve us' of ,the: responsibility to address the needs of LEAs 
that will be affected by the defense realignEent. A basic 
assumption of the Impact Aid program is that the Federal 
Government has a responsihility to assist local school districts 
wit:h the costs of educating ;,he children of our armed forces'. In 
this instance only, we believe that our responsibility extends to 
those children currently categorized as military Ub's". We have 
made, and will continue to make, the argument that military Bb ll 

children, like other "b ll ch:"~.9~~n, d.c" ,not, normally place a 
significant claim on our assistance. During the military dra\-,I-'~." 
down l however school districts serving certain military basest 

will be enrolling increasing numbers of these military 
dependents. Because on-base housing will not be available for 
'the vast IT.ajority of these families, v'irtually all of these new 
enrollments will be lib" children; since our reauthorization 
proposal would exclude these children from·regular Impact Aid 
payments, this new authority would provide some relief for LEAs 
that are suddenly burdened by substantial increases in military 

_.~~nrollments and must hire additional teachers. While the 
payments would be quite small, th~ would be comparable to the 
areounts that LEAs currently receive for each lib" child. 



. KEY ISSUES IN IMPACT AID 

PURPOSE AND PRINCIPLE REFORMS 

Purpose: 

The presence of Federal activities in certain communities has an 
adverse impact on local school districts because they must educate 
concentrations of federally ~onn~cted children and have a diminished 
property tax base. Impact Aid fulfills an important Federal 
responsibility by ensuring that these local school districts have~ 
adequat.e resources to educate federally connected children • 

.Pringiple Reforms: 

Impact Aid, as authorized by the current statutes, is riddled with 
inequities and crippled by administrative complexity~ The 
Administration's proposal includes the following elements: 

o 	 a mQre eauitable distribution fQ~ula that takes into account 
tile cost of education and the actual local share of education 
costs in e.ach State; 

o 	 sl~pa:rat.~ categorical assistance for federalJ,.y connected' 

children with disabilities; 


o 	 5uQplemental 'payments for school districts experiencing 

_substantial increases in military~ de~endent students due to 

Defense realignment activities; 


. ".," .'·~\':-:/4" 

o 	 a single. 'revised .standard to determine whether a state is 
equalized, whichl if passed, would allow states to take 
deductions for Impact Aid in proportion,to the de9ree to which 
they are equalized; . 

o 	 e~im:Lnation of tpe sectio:') ":2 ...:Qrogram, which !:lakes payments 

solely lor Federal property; 

. 0 ~ new capital improvement authorit'il in lieu of P*L. 81-815, to 
provide formula assistance, ,based on ~ederal membership, to 
distrh:-!;;s with at least 20 pei-cent ft;...~jerally connected 
-children~ 
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This proposal "'vould , at minimal budget cost, send an important 
signal to the LEAs serving the military com:l1unity that we 
recogni:~e their needs and are attel1'.pting to provide a coordinated 
policy of assistance, to communities affected by the military 
realignment. We believe that the proposal could also be helpful 
in easing opposition to the elimination of lib" payments, which 
will be one of our toughest battles during the reauthorization. 

S',lppleIr,m\!;.;;.l...payments for Children with Disabilities 

'OMB raises several issues related to the provision of 
Supplemental Pa}~ents for 'Children with Disabilities, the mcst 
basic of which seems to be whether we should even provide such 
payments. OMB¥s argument is that since such children are 
targeted by the IDEA. no separate" Impact Aid supplement is 
ne~essary. 

The purpose of Impact Aid is to compensate LEAs, at least " 
partially, for the local share of the cost of educating federally 
connected children. To the extent that federally connected 
children with disabilities cost more to educate than other 
federally connected chilaren (and we"assuroe they do, although we 
do not have comprehensive' data demonstrating this), we have a 
responsibility to provide supplemental payments to meet these 
additional costs. "If f'undi'ng for the IDEA were sufficient to 

'. 	 provide a sUbstant'lal' snaT€r:of" 'the 'cost of' educating these 
children with disabilities';' then OMB's argument might sway us. 

. '" ' 	 We undeJ~stand that funding 'for the IDEA provides only a tiny 
share of these"" cOSts:; fi'ow€ve'r<t, '" In the absence of any special 
supplemental- paYJ:t1tpnt thr:Ough· Impact Aid, therefore r local school 
district:s serving' federally connected children with disabilities 
would bt~ unreasonably burdened by the presence ·of t.hese chlldren. 
This is' especially true for those L~~s that, because they have a 
reputation for providing better servic';;:5 for childre.n with 
disabilities become popular duty stations for military familiesf 

with severely handicapped. children. 

As to the relati,onship of Supplementa:i~:P.",-yrnent!..'i for. Children with 
Disabilities to payments provided under the IDEA, the bill spells 
out that an LEA' nust use these supplemental payments to provide a 
free approp:d.ate public 'education in accordance with Part B of 
the IDE]•• 

We propose to separate the supplcrr:ental Payments from the Basic 
Support Payments in order to gain increased' control of these 
funds and provoke better analysis of this whole issue. Under the 
current statute, certain federally connected children with 
disabilitj.+?s (those eligible for services under the IDEA), are 
eligiblE: to be counted fer supplemental funding under the ' 
formula. These children generate an additional 50.percent of the 
local contribution rate, which is paid in full off the top of the 
appropriation, without co~sideration of the amount,of the 
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appropriation, while all other payments are ratably reduced if 
appropriations are ins'uffic1ent to pay full entitlement. 
Consequently, as "full entitlement" has increased (with the 
national cost of education) but appropriations have remained 
relatively cor-stant in recent years, the cost of the 6uppleme!1tal 
payments for children with disabilities has gradually increased 
as a'percent of the total section 3,progratt diverting funds fromt 

regular payments for other federally connected students. Beca'J.se 
these increased payments are buried within the exceedingly 
complex payment formula, however, no one questions how much is 
being provided and whether it is insufficient or excessive. 

By providing separate categorical supplemental assistance for 
federally connected children with disabilities, we intend to 
bring the distribution 'of these funds into line with the rest of 
"the Basic support payments, which will take into consideration 
the local cost of education and the percentage of educational 
costs provided from local ::esources. : Further, we hope that by 
separating these paynents we can generate sowe analysis and 
discussion of how much funding is appropriate. 

~tate Formula Equalization Provisions 

OMS suggests that Supplemental,pay-ment~'for Children with 
Disabilities should not be excluded from consideration by states 
that are determined to be Eigualized>. :This proposed exclusion 
reflects our understanding of. ci::mgres;s'!-: intent that these 
supplemental payments be used, to :pay, for,~the special educa:.iorial 
services provided to children ~ wI th... ,d'ls·abil i ties. Current law 
requires that LEAs account foro, the..,use of thl.!:se funds for the 
special needs of the targeted children. We implement this by 
requiring that an LEA de:nonstrate that the costs of providing 
additional services for a federally connected ~hild with 
disabilities equal or· exceed the supplemental,amvant provided on 
behalf of that child. We plan ,to continue this tt"eatment under 
the prc,posed new law, and therefore believe it would be 
inappropriate to allow States to take deductions from these 
supple.mental payments. .......-;:r .' -i : .. , " 

',' "" , 

In response to OMB's question about whether a State formula 
calcul~ltio:1 can change annually and n~eds to be reviewed 
annually lour experience has ,been that even in States that 
infrequently revise their State aid'i.ormulas, the very minor 
revisions that are generally made in each state legislative 

'session can disqualify a State that was previously only 
marginally compliant under one of the current tests. Other 
factors that change annuallYJ sucb as state appropriations and 
local :>pending for ,el.'1ncation, can also influence whether a State 
"passes" one of the equalization tests. We recently' found that 
Maine, which had previously been determined to be equalized under 
our regulations, became disequalized in FY 1992 primarily because 

http:Beca'J.se


State appropriations for education decreased. TherefQre, we 
believe an annual review process is appropriate. 

Indian 'PolJ,i=ies and Procedut:_~§, 

The bill would require an LEA to establish policies and 
procedures to ensure that Indian lands children participate in 
the educational programs supported by Impact Aid on an equal 
,basis with other children, and that their parents are consulted 
in planning the educational programs. The language qoes n~t 
speak to any particular pot of funds. This is made more clear in 
the bill language than in the specs. 

Declining Hold-Harmless Provisions 

The purpose of the declining hold-harmless is to ·provide a smooth 
but quick (3-year) transiti6n to the new payment levels that will 
be provided under the proposed formula~ We excluded lib" payments 
from the hold-harmless because the Administrationts budget 
proposal would phase out IIb 1t payn-.ents in three years through the 
appropriations process. We are sending to you under separate 
cover t:ables showing the winners and losers under our proposed 
formulii. In general) LEAs in states·with very strong State 
fundinq programs (Alaska, New Mexico, and washington) will lose 
the mo~tt in l1a 1l payments. Several states whose LEAs have very 
few "a" children will lose substantially due, to the elirnina~ion' 
of lib" payments. . ,I ~. ~.~ 

,~' ',-.-' :" :'. }'1\ :..; I '( :.
Hearing Requirements "7! .:~' ",'., 

OMB questions why we need a separate hearing'provision under 
Impact A~df rather than applying the GEPA hearing procedures. We 
continued this approach because the appeals and requests~ for 
hearings: that arise_ under the It'lpact Aid prograT.l· generally .,~=e: of 
a very different nature than those in programs to which the, 
hearing procedures in Part E of GEPA currently' apply. 

Part E of GEPA j.s designed primarily to provide hearings .... . 
regardi.1g' the 1,;isexIJenditure of funds that are identified tllrough 
audits, the outcomes of which are issued in the form of program 
determination 'letters (POLs). Further, the GEPA procedures 
include requirements for rapid hearing timelines and other 
special provisions such as for .the grantback of funds. These 
procedures are appropriate for most of the Department's grant 
programs. 

In contrast, in the Impact Aid program every payment transaction 
is potentially an adverse act~,2lJf which may be appealed, since an 
LEA may believe that it is entitled to a different amount. If 
Impact Aid ,were subject to Part E of GEPA, each payment action 
would have to be made thr~ugh a PDL, resulting in a far :more 
complex payment system and delayed payments. 

, 
,,,' 
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Further/the rapid hearing timelines and other special provisions 
under Part E of GEPA simply are not designed to address the 
number and variety of appealable actions that occur in the Impact 
Aid pro9ram, which include appeals of payment transactions and 
general program eligibility, in addition to appeals by States or 
LEAs relating to equalization ,deterninations under sections 
5(d) (I) and (2) of P.L. 81-874. Therefore, separate hearing 
procedures, such as those in current law, are needed. < 

Finally, many Impact Aid hearing requests are resolved through 
the reconsideration process', prior to the assignment of an . 
administ~ative law judge. Requiring these appeals to proceed 
rapidly to the administrative law ju4ge stage, as would occur 
under Part E of GEPA, would unnecessarily overburden ·the hearing 
process with a large nu~ber of complex Impact Aid issues that 
could be resolved administratively. 

, . 




UNITED STATES DEPARTMENT OF EDUCATION 

ornCE or '!'HE GEl\!"ERAL COL'NSEL 

July 20, 1993 

NOTE TO: Tom Corwin, M&B/CFO Denise Morelli 
Marilyn Hall, M&B/CFO Jane Hess 
Cathy Sch.gh, OESE 
Miriam Whitney 

Phil Jlosenfel t 
steve· Freid 

Mark Smith Effie Forde 
Dawn Robinson 

SUBJECT: Draft Impact Aid bill 

Attached, for your information, is the Departrnent1s draft 
legislative proposal for reauthorization of the Impact Aid 
program, as given to the Und~r Seoretary's office for informal 
trans~ittal to OMS. This bill and section-by-section analysis is 
only slightly different from the June 17 version on which you 
commented . 

.Thanks for your help in getti~g us to this point. stay tuned! 

Paul Riddle 

Attachment 
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JUL 20 1993 

outline for revised Impaot Aid Act (P.L. 81-874) 

Heading I 

Short title. 

.. I
F1nd1nqs and purpose.

I

Payments for eligible ohildren. 

Policies L"nd procedures for children re'siding on Indian 
lands. ,. 

Applications for section 3 payments. 


Sudden an~ substantial increases in" attenda~ce of 

military ~ependents. 


. 1.1
Caplta lmprovements. 


Mini~u~ S!Ch~Ol facilities assisted by the Secretary ~ 

state conlsideration of pay:me~t~ in providing st,ate aid. 
, I 

Federal administration. 


AdministJa~ive heari~gs and judicial review. 


' , . 1
De f Inl.tl.Ons~ 

. I. . ,Authorlzatlon of approprlatlons. 

.. , 
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-.1. ". 
JUL 2 0 190--3 

A BILL 

Tel amend the Act of September 30/ 1950 (PUblic r.aw 874, 
Eighty·'first Congress) r to repeal the Act of September 23/ 1950 
(PUblic Law 815, Eighty-first Congress); and for other purposes. 

Be: i~' enacted Ibv the Senate and House of Representatiyes of 
the ''C'nlted States o{ Ameriqa in Congress assembled. That this Act 
may be cited as the uIl:lpact Aid Alnend!nents of 1993 11 •

. I .' . . . 
1 IMPACT AID--PUBLIC LAW 81-874 

i . 
2 SEC. 2. The Act of September 30, 1950 (Public Law 874,

I . . 
Eighty"fir'st Congress) is amended to read as follows: 

"SHORT. TITLE , 

5 "SEC. 1.. Th~s Act may be cited as the 'Impact Aid Act'. ' 

"FINDINGS ~~D PURPOSE 

7 "SEC. 2. (a) FINDINGS. The Congress finds that-

fI (l) cerJain 'activities of the Fed~ral Govern:ment' place 

a financial burden on the local educational agenc~es serving 


10 .areas where such activities are carried out; and 

I 

11 "(2) it is the shared responsibility of the Federal 

12 Govermr.ent# the stJtes, and local educational agencies to provide 

13 for the ed~lcation' Jf Chil~re~ co'nnected to those activities. 

'. • (b) PURPOSE. IIt is the purpose of this Act to provide 

15 financial ..assistance to local educational agencies that-
"'. ' . 'f' 

16 "(l) educate children who reside on Federal property . I . . 
17 and whcse parents are ecployed on Federal property:

I '. 
"{2) experience sudden and substantial increases in 

19 enrol1~ents becausJ of military realignments; or 
I 

"(3) neeq, special assistance with capital expenditures 

for construction activities because of the en=ollments of 

*.. Wi CXA.{tUd1~ ~ !taut -lIP) a¥ I{ J~ -t17U Of -#It!. Yf!{ 
. 

I 



... '~', 

. childrE~n who residl on Federal property and whose parents are1 
I. 

employed on Federal property. 

I 
j 	 "PAYMENTS FOR ELIGIBLE CHILDREN , 

uSEC. 3. (a) IELIG!BLE ~~ILDREN. For the purpose of 

I
computing the amount that a local, educational agency is eligi~le5 

I· 	 ~. 
6 to receive under subsection (b) or (c) of this section for any

I 
7 fiscal year I the Secretary shall detennine the nu~er of children' , , 

i " 	 .. 
8 ~ho ~ere in average daily attendance in the schools of such 

9 agency, and for Wh~m such agency provided fre~ public education, 

10 during the' preCedi~g school year and Who, while in attendance at 

11 such schools-

12 nell resided on Federal property with a parent employed 

13 on Federa.1 propert1 located; in whole or in part, within the 

I l' d' "' h'bounda=ies o f the 	schoo ~str~ct of sue agency. 

i " 


" (~) resided on Federal property and had a parent on 

16 active ~uty i~ the uniformed services (as defined in section 101 

17 of title 37 , united States Code); or 
, - ~ " 

18 	 fl (3) res'ided on Indian lan,ds~ as defined in 
I 

19 section 12(9) of thi8' ~ct.
I .~. , 

20 "(b) BASIC SUPPORTOPIIYMElITS,--(1) From the amount 

. d" d I.. ) f f' 1 h21 appropr~ate un er sec;:~.o~ .13{~. or any ~sca year, t e 

l 


22 secretary shall make payments to "local educational agencies with 
. 	 ,I 

23 children described in subsection (a). 

24 tI (2) ThJ maximum amount that a local educational agency 

,25 is eligible to rec1eive under this subsection for any fiscal year 

26 is- 

2 



;0, " 
.' , 

· .1 "(A) the total nuntber of children determined under 
Isubsection (a) (1) and (2), plus 1.25 times the number of children 

determined under sbbsection (a) (3), fo~ such agency; multi~lied 
4 by 

5 nts) the average per-pupil exp~nditure of lopal 
. 'I 

6 educational agencies in such agencyts 'state for the third 
I 

7 preceding fiscal y~ar as determined by the secretary; multipli~~ 

a by .I' 
9 f! ee) the local contribution percentage for the

I ' '.' . , 
10 third preceding fi.~c8;l' year, a~ qeterrnined-l?Y ~he Secretary. 

"( 3) If the 'amount appropriated under s~ction 13 (a) for 

12 any fiscal Ye'a~ islins'J.~ficient·t~ pay to each local educational 
· 

13 agency the amount determined under paragraph (2). the Secretary
· · 

shall ratably reduce. each such payment. 
I 

"(C) SUPPLEMENTAL PAYMENTS FOR CERTAIN CHILDREN WITH 
· · 

.J.O prSABIlJITIES. -- (1) : Fr,om the amount appropriated under . ,,'. ,1' . . . 
17, section .~3 (b)... "~",,or, 'rny., fi~cal year, the Secretary shall make 

l6 supplenental payments to local educat,ional agencies that receive 

19 basic support paymtnts und"r."S\~bsection (h). 

20 "(2) .Thejmaximum amo~nt that a local educational agency 

is eligible to receive under this subsection ,for any'fiscal year. 

"i5-- j 
23 II(A) the number of children with disabilities, as 

24 defined in section1S02 (a) (1) of the I~dividuals with Disabilities 

25 Education Act, describ,!,d in paragraphs (2) and (3) of 

26 subsection (a), to whom the local educational agen,cy provided a 

3 



I 
1 free appropriate public education in accordance with such Act in 

I
the preceding school year; multiplied byI 	 . . 

fI(B) 50 percent of the.average per-pupil , 	 . 
, 

expenditure determined under subsection (b) (2) (B) 1 multiplied by, 
5 	 If{e) the local contribution percentage det.ermined 

I . 
by tne secretary under sUbsection (b) (2) (el.

I 	 . 
7 	 "(3) If the amount appropriated under section 13(b) for 

6 any fi~cal year is insufficient t~ pay to each local educational 

9 agency the amount determined under paragraph (2), the Secretary 
. I . 

10 shall ratably reduce each such payment.
I 

11 n(4) A 	local educational agency shall use any funds it 

·1 , f'd 	 ' 12 rece i ves under thlS 5ubsectlon to provl e a ree approprlate 

13 public education tb children described in paragraph (2), in 
-I

accordance with part B. of the Indiv'iduals with Disabilities 
I 

Education Act. 


.. "(d) HOLD-HARMLESS AMOUNT~l--{l) Notwithstanding any other
I ., ... 
17 provision of this~section;.":the, t~'tal amount that the Secretary. I·'····:... "....... . 

18 shall pay a local educational agency under subsections (b) and. , , 

19 (c) of tnis section-
I 

20 	 "(A) for fiscal year 1995,-,shall not be less than 
I 	 .

80 percent of the payment such agency received for fiscal 

22 year 1994 under sebtion 3 Cal of thi~ .A(:=£;·"~~ in e":"fect- for fiscal 

23 year 1994; 

24 "(~) for fiscal year 1996, shall not be less than 

25 60 percent of such f"iscal year 1994 payment ~ and 



" 

1 	 If ee) for fiscal' year 1997, shall not be less than 

40 percent of such fiscal year 1994 payment. 

"(2) If n~ecessary in order to make payments to local 
, I 

4 educational, agencies in accordance with paragraph (1), the 
, 	 I 

5 Secretary shall reduce pai~ents to other local educational 
I

'6 agencies determined under subsection (b).
I ' , 
i 

7 ,'POLICIES AND PROCEDURES FOR 

8 CHILDREN RESIDING ON INDIAN LANDS 


I 
"SEC. 4. (a) pOLICnS /\NO PROCEDURES RECUIRED.Any local 

, I 
10 	 educational agency 'that claims children residing on Indian lands 

for the purpose of receiving funds under section 3 of this Act' 

12 	 shall establish poliicies and procedures to ensure that-
,1'

13 	 II (1) 'such children participate in pro9.rams and 
, 	 I 

activities support~d by such funds on an equal basis with all 

I 
I 

other children; 

If (2) parents of such· children ,and Indian tribes are 

17 afforded an opportJnity to pres~nt' t~e'ir,'Yiews on such programs 

IS and activities l 'indlUding an opportunit;-to make reco~endations , 	 i ' . 
19 	 on the needs of those children and how they may help those , , 

20 	 children realize tJe ben~fits of those programs and'activities;" I 	 ' 
11(3) parents and Indian tribes are consulted and 

22 involved in Pl~miiJg and developing such prog:':',a':l'ts B.l:Jc/activlties";
I ' 

23 	 '11(4) relevant applications, evaluations I and progra~ 

plans are disseminlted to the parents and'Indian tribes; and 

.- -, 
5 

24 



.. (5) parents and Indian tribes are afforded an 

opportunity to pre~ent their view's on the agency's' general, 
I 

~ educational program. 


4 "Cb) RECQRDS. 
 Each such agency shall maintain records 


5 demonstrating its qompliance with subsection (a). 


6 ~(C) WAIVER. IAnY ~UCh agency is excused from the 


7 requirE~rnentg of subsections (a). and (b) for any year with respect 


a to any Indian tribl from'which it has received a written 

i 

9 statement that the!agency need not· comply with those subsections 

10 because the tribe is satisfied with the agency ' s provision of 

11 educational ,servicls to such children. 
I 

12 "(d) TECH,rCbL bSSISTbNCE AND ENfORCEMENT. The Secretary 
, 


i
shall-·· 

"(1) prO!ide technical assistance to local educational 

agencies, . parents. and Indian tribes to enable them to carry out 


16 this section: and 

.' . ', . 

• j., ~.r.,"" .. '"".. ~,. "'. 

17 "(2) enf~rce this section through" such actions I which 

18 may include the .withholding of funds, as' "the se;cr~tary finds 

19 appropriate, after affording the local educational agency, ~. 

20 parents, and affected Indian tribes an opportunity to present 

21 their views •. .... ..~. 
•• , t.r' .', , 

22 "APPLICATIONS FOR SECTION 3 PAYMENTS 

23 "SEC. 5. (aJ APPLICATIONS REQUIRED, Any local educational 

24 agency wishing to receive a payment under section 3 of this Act 

25 shall- 

tl (1) file an applicatio~_,therefor with the Secretary; and 

6 



1 

4 

5 

6 

7 

8 

9 

10 

11 

13 

14 

17 

18 

19 

20 

,,'22 

23 

24 

ff(2} provide a copy of its application to the State 
I 

educational agency~ 
I

IICb) APPLICATION coNTENTS. Each"Sllch application shall be 
I 

. submi tt.ed in such form and manner I and shall contain such 

information, as thl' Secretary 'may require, including-

ff (1) infJrmation to determine such agencY·'$ eligibilityI ' . 
for a payment and ~he amount of any such paymenti and 

I 

"(2) ~here applicable, an assurance that such agency is 

in compliance with section 4 of this Act, relating to children 

residing on Indian lands. 

"(e) DEADLINE,IFOR 5t:BMl;TTIMG: llEl'ROVAL.--(l) The Secretary 
I 

shall establish dea'dlines for the filing of applications under 

this section. I, 

, 


.lI (2) The 'Secretary shall approve each application 

submitted under thils section that is filed by the deadline 
Iestablished under paragraph (l) and otherwise meets the
I . ' 

requirements of this• Act. ';.t'r-'"'\ 
. 

f .,'''' "~'_:"_":' 
~ ,!."~; "' 

"(3) The Secretary shall approve an application file"d 

up to 60 days after a deadline established under sUbse~tion (e) 

that otherwise. lteets the requirements of this Act, except that, -, 'I ' . 
notwith~tanding sec~ion 3{d) or any other provision of this Act, , 

. the Secretary'shall reduce the payment based on such late '"., i. 

application by ten percent of the amount that would otherwise be 


paid. 


,.-. ", 
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" 

"(4) The Secretary shall not accept or approve any 

application filed Thore than 60 days after a deadline established 

under paragraph (11,
I 

4 "SUDDEN AN" SUBSTANTIAL INCREASES IN 

'5 ATTENDANCE OF MILITARY DEPENDENTS 


6 tlSEC~ 6~ (a) ELIGIBILITY. A local educational agency is 

7 eligible for a payment under this section if- 

a nel) the number of children in average daily attendance 

9 during the current school year is at least ten percent or 100 

10 more than the number,of children in average daily attendance in 
! 

11 the preceding school year: and 

12 n (2) ,the nu:nber of children in average daily attendance 


,13 with a parent on active duty '(as defined in section 101(18) of 

" I

title 37, United States Code) in the Armed Forces who are in 

attendance at such agency because of the assignment of their 


16 parent to a new duty station bety.·een July 1 and September 30; 

, ' 'I ' 

t. '.'
17 inclusive, ,of the ~urrent year, as certified by an appropriate' '. 


, I 

18 local official of the Departlnent of Defense, is at least ten 


!

.,19 percent or 100 more than the number of children in average daily 


20, attendance in the !receding school year. 

I 

21 "(:b) APPLICAT;QN. Any local educational agency that wishes 
, , 
., i ' 

to receive a payment under this section shall file an application
" I ' 

23 therefor 'With the secretary by October 15 of the current school 
i ' 

24 year t in such mann~r and containing"such information as the 

!, " 1 '" .25 secretary may prescrl.be, l.nc udlng l.nforlr,atlon demonstratlng that 

26 it is eligible for such a payment. 

s 

http:prescrl.be


• ,j., " 

"Cc} ~HILDREN TO BE COUNTED. For each eligible local1 

educational agency that appli~s for a p~yrnent under this section, 

the secr~tarY shall determine the lesser of-

4 bCl) the increase in the number of children in average 


5 
 d~ily attendance from the preceding year: and 


6 "(2) the 
number of children described in 


7 subsection (al (2). 


8 "(d) PAYMENTS; The Secretary shall pay each local 


9 educational agenCY!Wi~h an approved application an amount" not to 
,. . . 
10, exceed $200 per eligible child, equal to~-

, , , 

11 "(l) the ~mount available to carry ,out this section, 

12 including any funds carried over. from prior years, divided by the 

13 number of 'Childrenldete~ined unqer subsection (c) for all such 
, 


local educational agencies;- multiplied by
, , 

"(2) the~number of such children determined for that 
, 
ilocal educational agency. 

, " 
17 "CAPITAL IMPROVEMENTS 

18 "SEC. 7. (al PAYMENTS AUTHORIZED. Froe the amount 

19 app~opriated for eJch fiscal year under section l3Cd) r the 

20 secretary shall maJe payments to each local educational agency-

21 , ..... II (1) ,thaJ receives a basic payment under section :3 (b): 

"and ."," ,., I 
23 U(2) in which the number of children determined under 

, I 
24 section 3(a} constituted at least 20 percent of the number of 

I 
25 children who were in average daily attendance in the schools of 

25 such agency durin9 !t~e preceding school year. 

9 
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1 tfCb) AMOUNT Qf pAYMENTS. The amount of a payme.nt to each 

, 

2 such agency shall be equal to-

"(1) the amount so appropriated under section 13(d); 

divided by 

5 "(2) the number of children determined under 

6 section 3(a) for all , such agencies, "but not including any 


7 children attending 
a school assisted or provided by the Secreta7y 

a under section e of this Act or section 10 of PUblic Law 81-815, 

9 as in effect'prior Ito the repeal of such statute; multiplied by 

10 tJ (3) the 'nUl\ll)er of such children determined for such 

11 agency. 

12 tt {c} VSE OF Fy}.f~ Any local educational agency that 
I

receives funds under, this section shall' use such funds; and any 
, I 

14 interest accrued thereon, to provide school facilities. 
, 	 I 


, 

, '(d) bVbILb~I~lX1 QF rPaQ~, Such funds, and any interest 

I
accrued thereon I shall remain available to each such agency until 

I , 
expended. 

\ 
18 	 "MINIMUM SCHOOL FACILITIES ASSISTED BY THE SECRETARY 

I 
19 "SEC. 8. (a) ~~ENT FACILIT,ES· The Secretary may continue - , 

, 
20 to provide assistal:de for school facilities that ¥ere supported 

, 	 I 
21 by the Secretary' under section 10 of Public Law 81-B15 as in 

I 
22 effect prior to th~.lrP,eal .?f. such statute. 

.. ~.". 

23 "(b) ~SFER or FACI4IIJES.--(1) The Secretary sball, as 

24 soon as practicaDle,\ transfer to the, appropriate local . 

educational agency or another appropriate entity all the right,25 

26 title, and interest ~f the United States in and to,each facility, . 

10 
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1 provided under section 10 of Public Law 81-815, or under 


,sections 204 or 310 ·of Public Law 81-814 as in effect on 


January 1, 1958. 


4 "(2) Any such transfer shall be without charge to such 

5 agency or entity and shall be subject to such terms and 

6 conditions as the slecretary finds .appropriate. 

I 
7 "STATE CONSIDERATION OF PAYMENTS IN PROVIDING STATE AID 

! 
"'SEC. 9. (a) GENERAL PROHIBITION ON STATE CQNSrpEMT!OI!. 

9 Except as provided lin subsection' (b) I no state shall- 

10 u (:1) cons'ider payments under this Act in de,tendning , 
J

11 for any fiscal year-

12 II (A)l, the eligibility of any local education"al 

13 agency for State aid for free public education; or 
. 


"(~) the amount of such aid; or 

U(2) make such aid available to local educational,.+
16 agencies in a manner that results in less state aid to any local .. . I . 
17 educaffonal agency Ithat is eligible for such payment than it 

18 would receive if it: were not so eligible. 
. I " 

19 neb) SThU ·mUALIZIIT!OM'I"~--(I) Notwithstanding 
I 

20 subsection (a), a State ,may reduce State aid to a local 

educational agen~y .jt~~t re~,e:b~~~ ;,a, paYl!',ent .under section 3 (b) of 

22 this Act for any fiscal year if the secretary determines, and 
, 

23 

24 

25 

certifies under subsection (c) p) (A) 1 that the State has in 
I .

effect a program of State aid that equalizes expenditures for 
i,

free public education among local educational' agencies in the 

26 State. 

11 



1 "(2) (A) For the purpose of paragraph (1), a program of 

State ,tid equalizes expenditures arnong local eaucational agencies 

if, in the second preceding fiscal year, the a~ount of per-pupil 

4 -expenditures ;made by, or per-pupil revenue~ available to, the 

5 local educational agency in the State with the highest such 

6 per-pupil expenditures or revenues did not exceed the amount of 

7 such per-pupil, expenditures made by, or per-pupil revenues 

S available to, the local educational agency in the State'with the 

9 lowest such expenditures or revenues by more than 25 percent~ 

10 II (B) In 'lIlaking a det.ermination under this 

11' subsectfon. the Secretary shall-

12 It (i) disre,gard local educational agencies 

13 with per-pupil,expenditures or revenues above the 95th percentile 

of such expenditures or revenues in the Stat~; and 

lI(li) take int~ account the extent to which a 
,:' '.', . -,,' 

10 progran of State aid reflects the' additioryal cost of providing 

17 free public ed.u,cation in particular types of local educational 
",,' . 

18 age!1cies, such as those that are geographically isolated; or,to 

19 particular types of students, such i",5,. c:hildren with disabilities~ 
. 

20 II (3} Notwithstanding paragraph (2) I if the secretary 

21 determines that the State has substantially revised its pro,gram 

22 of State aid, the Secret.ary may c-ertii1 -~uch ?~ogram for any 

2) fiscal year only if-

24 n(A) the Secretary determines, on the basis of 

25 projected 4ata, that the State's program will meet the 25 percent 

12 
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disparity standard described in paragraph (2) in that fiscal 

year; and • 

"(5) the State provides an assurance to the 

4 Secretary. thatl if final data do not demonstrate that the State's 

5 program met such standard for that year (or that it met such 

6 standard with a greater percentage of disparity than 

7 anticipated), the State will pay. to each affected local 

S educational agency the amount by which it reduced State aid to 

9 the local educational agency on the basis of such certification; 

10 or a proportionate share thereof, as the case may be. 

11 .. (e) PROCl:DURES Fo.R REVIEW OF STAn; EQUALIZATION PlANS.-

12 (1} (A) Any state that wishes·to consider payments under 

13 section 3(b) of this Act in providing State "aid ,to local 

educational agencies shall subm~t to 'the Secretary, not later 
, ' 	 ,.., ' 

than 120 days before the beginning of. th.e .State I s ,fiscal yel!'r, a 

16 written notice of its intention to do' so.
,!,< ,;Ir",. 

17 II (B) Such notlc;e·.'shalf~be .ifn the form and cpntain 

18 .the information the Secretary requiresl including evidence that 

19 the State has notified each local educational a,:}€'mcy in the State . . . .. .. 

20 	 of its intention to consider ,payments under this hct in providing 

State aid. 
--' 

22 "(2) Before making a determinatf'''h'''unde~' 

23 subsection (b)j the secretary shall afford the state I and local 

24 educational agencies in the State, an opportunity to present 

25 their views. 

13 




1 "(3} (A) If the S~cretary aetermines that a ~rogram of 

State aid qualifies under sUbsection (b), the Secretary shall-~ 

JI (i} certify the program([for two years?)) and 

4 so notify the State; and 

5 "(ii) afford an opportunity for a hearing, in 

6 accordance with section 11(a), to any local educational agency 
, 

7 adversely affected by such certifidation~ 

8 nCB) If the Secretary determines that a program of 

·9 state aid does hO~ qualify under subsection (b), the Secretary 

10 shall- 

11 II (1) so notify the State; and 

12 "(ii) afford an opportunity for a hearing; in 

13 accordance with section 11(a}, to the State, and to any local 

educational agency adversely affected by such determination. 

"(d) 'REDUctIONS Of,StAtE 1110,--(1) II State whose program,of 

State aid has been,certified hy the Secretary under 
, -"', 

." • r, 

17 subsection (C) (3) (A) may reduce the amount· of such.aid provided
,.,' ::l~"' "-', r", 

18 to a local educational agency that" receives a p~yment under 

19 section 3(b) of this Act by any amount up to-
. " 

20 II (A) the amount of such payment; multiplied by, 


21 "CD) 100 percent minus the percentage of disparity 


22 determined under subsection (b). 


23 1I(2) No state may make such reductions before its 


24 program of State aid has been certified by the secretary under 


25 subsection (c)(3) (II), 


" ' 
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1 "(e) REMEDIES FOR STl\.TE VIOI,hTIOl!§ , -- (1) The Secretary or 


any aggrieved local educational agency may, without exhausting 


administrative remedies, bring an action in united 'states 


4 district court against any State that violates' subsection (a) or 


5 subsection (d) (2) of this section or fails to ca~ry out 8.n 


6 assurance provided under subsection '(b) (3) eBl of this section~ 


i n(2) A state shall not be ill'llT,une under the eleventh 


8 amendment to the constitution of the United States from'such 


9 action. 


10 "(3) The court shall grant such relief as it deterreines' 

11 is appropriate, which may include compensatory damages and 

12 attorneyls fees to a prevailing "local educational agency~, 

1~ 't(4) The Secretary shall use any monetary relief-

awarded to the Secretary to compensate local educational agencies 

,aggrieved by-the actions of the State~ 

l6 If FEDERAL ADMINISTRATION , 
'". ,-,"" ~.,;;. .. ., , , '':" 

17 ·SEC. 10. (a) "DMINISTRATIQ!{ BY THE SEC1<ETAR¥. The 
" .., 

18 Secretary snaIl administer this Act, and may issue such 
'. . 

19 regulations and per,forn: such other functions as he finds 

20 necessary thereto~ 

21 "(b) 1'.AYMENtS II! ,mOLE DOLLAR i\!IQYlITS. The Secretary shal·l.. 
. ,.. ..:, 

22 round any payments under this Act to the nearest whole dollar 

23 amount .. 

24 "(e) OTHER AGENCIES. Each Federal agency administering 

25 Federal property on which children reside, and each agency 

26 principally responsible for an activity that may occasion 

15 
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assistance under this Act, shall, to the maximum extent 

practicable,' comply with requests of the Secretary for 

inforna'tion the Secre1;.ary may need to carry out this A'ct. 

"ADMINISTRATIVE HEARINGS AND .TtlDICIAL REVIEW 

5 "SEC. 11. (a) ADMINISTRATIVE HEARINGS. Any local 

6 educational' agency and any state that is adversely affected by 

7 any action of the Secretary under this Act shall be entitled to a. . 

8 hearing on such action in the same manner as if such agency ~ere 

9 a person under chapter 5 of title 5, u. s. Code. 

10 "(b) .TtlOICIAL REVn:w OF S);CREUiRIl\L bCTIQll.,.-(l). Any local 

11 -educational agency or any State aggrieved by the Secretary's 

12 final decision foll'owing an agency proceeding und,er 

13 sUbsection- (a) may, within 60 days after receiving notice of such 

decision, file with the United states court of appeals for the 

circuit in which such agency or state is located a petition for' 

16 revie~ of that action. The clerk of the court shall pr~mpt*y 
..' 

17 transmit a copy of the petition to the Secretary. Th~ secretarY 

18 shall then file in the court the record of the proceedings on 

19 which the Secretary's action was based, as provided in 

20 section 2112 of title 28, United states Code. 

21 n (2) The findings of fact by the Secretary, if, '. ." 22 support_ed by substantial evidence, shall be conclusive, but the 

23 court, for good. cause shown', may remand the case to the Secretary 

24 to take further evidence. The secretary may thereupon make new 

25 or modified finding-s of fact and may llIodify .tl:le secretary I s 

previous action, and shall file in the court the record of the 



further proceedings. Such new or modified findings of fact shall 

likewise be conclusive if supported by substantial evidence. 

J 1I(3) The court shall have exclusive jurisdiction to 

4 affirm the action of the secretary or to set it aside, in whole 

5 or in part. The judgment of the court shall be subject to review 

6 'by the Supreme Court of the ,United States upon certiorari or 

7 certification as provided in section l254 ,of title 28, united 

8 States Code. 

9 "DEFINITIONS 

10 "SEC. 12. As used in this Act-

11 "(1) A!l~ED FORCES. 'Armed Forces 1 means the ArrnYI 

12 Navy, Air Force, and Marine Corps. 

"(2) AVERAGE DAILY ATTENDANCE. [pending possible 

revision to Chapter 1 definition] (A) Except as provided 

otherwise by State law or this paragraph, 'average daily 
.' ,..

.16 attendance' means-

11 If (i) the aggregate number of days of 

1B _~ attendance of all st.udents during a school year/ divided by 
. 

19 II (ii} .the number of days school is in ,session 


20 during such school year6 


nCB) The Secretary shall permit the conversion of 

'22 average daily membership (or other similar data) to average daily 

23 attendance for lo~al educational agencies in states that-provide 

24 state aid to local educational agencies on the basis of average 

25 daily membership or such other'data. 
... 

17 
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1 	 II (e) If the local educational age-ncy in which a 

2 	 child resides makes a tuition or other payment for the free 

public education of the child in a school located in another 

school district. the Secretary shall, for purposes of this Act-

5 II (i) consider the child to be in attendance 

6 "at a school of the agency making such payment; and 

7 "(ii) not consider the child to be in 

a attendance at a school of the agency receiving such payment. 

9 "(D) Xf a local educational agency makes a tuition 

10 payment to a pri~ate school or'to a public school of another 

11 local educational agency for a child with disabilities, as 

12 defined in section 602(a} (1) of the Individual~ with Disabilities 

13 Educaticm Act, the Secretary shall, for the purposes of this Act, 

l~ consider such child to be in attendance at a school of the agency 

making such payment. 


"(3) oVEBA~E PEB-POPIL EXPENDITORE. [Pending possible 


i. change to Chapter 1 definition) 'Average per-pupil expenditure' 
;,' 

16 . means--· '

. 19 ; UtA) the aggregate curr£:nt expenditures of all 

20 local educaf::ional agencies in the state: divided by 

21 IICS) the total number of children in average daily 

22 attendance for whom such agencies provided free public education._. 
23 >I (4.), ~Hl~ C. " Child I means any child within the age 

24 limits for which the applicable State provides free public 

25 education. 

16 
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, 
"(5) ,gONSTRUCTION, (pending ESEA change?] 

'construction' means-

"eA) the preparation of drawings and 

4 specifications for school facilities; 

5 II CB) erecting, building, aoquiring I altering, 

6 remodeling, repairing, or extending school facilities; 

7 "(el, inspectin9 and supervising the construction 

8 of school facilities; and 

9 "(0) debt service for such activities~ 

10 II (6} CURRENT EXPENDITURES. ,(Rev,ise if we revise the 

11 Chapter 1 definition] 'CUrrent expenditures' means expenditures 

·12' for frE:e public education-

13 tl CA) including expenditures for administration, 

in'struc:tion, attendance and health services, pupil transportation 

s"ervices, operation and'maintenance of plant, fixed charges t and 

16 net expendit'ure:s to cover deficits for food services and student. 

17 body activities, but 
, ,, ' 

1B "(B) not including expenditures for community 


19 services, capital 'ontlay, and debt se~ice, or any expenditures
-
20 made from funds received under chapters l or 2 of title I of the 

21, Elementary and Secondary Education Act of 1955. 
, , 

22 .. (7) fEDERI,I;'Cpj:wPJ!:BTX, -- (1)) Except as otherwise 

23 described in paragraphs (B) through (E) of this paragraph, 

24 'Federal ,property~ means real property that is not subject to 

25 taxation by any State or any political subdivision of a State due 

26 to Federal agreement I law, or policy, and that is- 

19 




1 ff(i} owned by the United States or leased by 

the United States from another entity: 

"(ii)(1) held in trust by the United States 

for individual Indians or Indian tribeSi 

5 "(II) held by individual Indians or 

6 Indian tribes subject to restrictions on alienation imposed. by 

7 the United States; 

a "(III) conveyed at any time under the 

9 Alaska Native Claims Settlement Act (PUblic Law 92-2~3f 43 U.S.C. 

10 1601 ftt ~) to a Native individual. Native group. o'r Village or 

11 Regional 7orporation; 

12 11 (IV) public land o"wned by the united 

13 States that is designated' for the sole use and benefit of 

14 individual Indians or Indian tribes; 

J1(V} used for low-rent housing, as 

otherwise described in this paragraph, that is located on land 

described in clauses,'(I), (II), (III), or (IV) of,'this 
, :-,.' ; ,,!., ' 

18 subparagraph, or -~m,:land that met one of those descriptions 

19 immediately before its use for such housingi 

20 n (iii), p.art" ctt a low-rent housing project 

21 assisted under the United states Housing,Act of 1937;' or 

22 fI(iv} owned by a foreiq~ government or by an-.. . . 
23 international organization~ 

" 

24 nCB) 'Federal property' inc~udes~ so long as not 

25 subject to taxation by any State or any political SUbdivision of 

20 
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a StatE>, and whether or not that tax 'exemption is due to Federal 

agreement; la~, or policy-

U(i} any school providing flight training to 

4 members of the Air Force under contract with the Air Forca at an 

5 airport 'owned ~Y a.State or political subdivision of a state; and 

6 "(ii) real property that is part of a 

7 low-rent housing project assisted under-

a "(1) section 516 of the Housing Aot 

9 of 1949, 42 U.S~C. § 1486 (domestic farm labor low-rent housing); 

lO . or 

11 "(II) part B of title-III of the 

12 Economic Opportunity Act of 1964, formerly 42 U.S.C. § 2861 ~ 

13 ~ (migrant and other seasonally' ernpl,oy'ed farrnworker low-rent 

housing) .

f! (e) "Federal property'.' incluC!es , whethe! or not, 
. 

10 subject to taxation by a'S,tate or a political subdivision of a 
- . 

17 

18 1I(i)" any non-Federal easement, ~lease, 

19 license, permit, or other such interest :n. Federal property as 

20 othe~iGe described in this paragraph, but not including any non

2l Fed~ral fee-simple interest: 
-~"- : 

'.; :, ' 
22 "(ii) any improve.mer.i,: 'on FeJeral' property as 

23 otherwise descri~ed in this paragraph; and 

24 "(iii) real property that/ immediately before 

25 its'sale or transfer to a non-Federal party I .was owned by the 

26 united States and otherwise qualified as Federal property 

21 
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described in this paragraphJ but only for one year beyond the end 

of the fiscal year of such sale or transfer. 

"(0) Notwithstanding any other provision of this 

4 paragraph, 'federal property' does not include-

5 "(i) any real property under the jurisdiction 

6, of the United states Postal Service that is used primarily 'for 

7 the'provision of postal services; or 

8 "(ii) pipelines and utility lines~" 

9 II eEl Notwithstanding any other. prOVision of this 

10 paragraph, IFederal property' does not include an~ property' on 

11 which children reside that is otherwise described in this 
, 

12 paragraph if-

13 "(i) no tax revenues of the Sta~~ or of any 

politica,l subdivision of the State IT,ay be 'expende.d for the free 

public education of children who reside-on that Federal property; 

or 

17 "{ii} no tax:'ravi:nues.:of the state are 

l8 allocated or available for the free' public education of such 

19 childrert~ 

20 "( 6) FREE PUBLIC EDUCATION. (pending [SEA cbanges? J 

21 'Free public education' means elementary (which may include 

22 preschool and kindergarten) or secondary education I as ~ett;"rmirted-

23 under state law, provided at public expense, under public 

24 supervision and direction, and without tuition charge. 

25 1t(9} ~NDIAN LANDS" 'Indian lands' means any Federal 

26 property described in paragraph (7) (Al (ii) of'this section. 

22 
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"(10) LOChL CONTRrBUTIO~ PERCENTAGE.--(A) 'Local 

contribution p,ercentage I means the percentage o.~ current 

expenditures in the State derived from local and intermediate 

4 sources r as reported to and veri~ied by the National Center for 

·5 Education statistics for the National Public Education Financial 

. 6 Survey. 

7 "(B) Notwithstanding subparagraph (A), the local 

S' contribution percentage for Hawaii and for the District of 

,9 Columbia shall be the local contribution percentage cor.puted for 

10 the Nation as a whole. 


11 "(11) LOCAL EDUCATIONAL /lGSlie);. [ESElI?] (11) 'Local 


12 educational agency I means a board of education or other legally 


13 constituted local school author~ty having administrative control, 


and direction of free public education through grade 12 in a 

county, township, , orindependent school district, other school 

district. 

17 II(B) lLocal educational agency' includes any state 
. ..' ~'~... '~,"'" '". ',':. 

18 agency_that directly operates. and maintains. facilities for 


19 providing free public education~ 


20 l/(C) 'L~cal educational agency' does not " 
includ~ 

21 any agency or school authority. that th~ Sec~e~ary determines, on 

22 a case-by-case basis--
-,. 

23 IT (i) was constituted or reconstituted 

24
'. 

primarily for the purpose of receiving assistance under this Act 

25 of increasing the amount of such assistance; or 

23 



.'
'. "

. 

"(ii) is not constituted or reconstituted for 

legitimate educational purposes. 


J ,t (12) PARENT. 'Parent I includes a legal guardian or 


4 other person standing in loco parentis. 


5 "(13) SCHOOL FACILITIES. 'School facilities' includes 


6 classrooms and related facilities and equipment, 'machinery, and
I 

'7 utilities 	necessary or appropriate for school purposes. 


"(14) SECRETARY. 'Secretary' means 'the Secretary of 


9 Education. 


10 "(15). STATE~ fState l means each of the 50 States~ the 


11 District of Columbia j the Co~~onwealth of Puerto Rico, the Virgin 


·12 Islands, Guam, American Samoa, the Co~~onwealth of the Northern 


13 ¥.ariana Islands, and Palau (until the effective date of the 


Compact of Free Association with the Government of Palau). 

'"(16) STATE EOUCATIO~AL AGENCY. [tSEA?] 'State 


16 educat,ional agency' means 


17 the state supervision of public elementary and 


18 ,1AUTHORIZATION OF APPROPRIATIONS 


19 ·SEC. 13. (a) !\!ISlC PAYMENTS. Fo:: the purpose of making 

i 

20 payments under section 3(b), there are authorized to be 
. 

appropriated such su~s as may be necessary for each of the fiscal••21 

22 years 1995 through 1999. 


23 "(b) SUPPLll.M.ENTAL PAYMENTS FOR CHILDREN WITH PISABILITIES. 


24 For the purpose of making payments under section 3(c), there are 


25 authorized to be appropriated such sums as ~ay be necessary for 


each clf the fiscal years 1995 thrpugh 1999. 

the agency primarily responsible for 



, 
,. 

"(e) pAYMENTS FOR INCREASES IN MILITARY CHILDREN. For the 

purpbse~ of making payments under section 6, there are authorized 

J to be appropriated such sums as may be necessary for each of the 

4 fiscal years 1995 through 1999. Such sums shall remain available , 

5 until expended. 

6 "(d) CAPITAL Iv.PROVEMENTS. For the purpose of making 

1 payn",ents under section 7 I there are: authorized to be appropriated 

a such sums as may be necessary for each of the fiscal years 1995 

9 through 1999 • 

10 . "(e) fACILITIES MAINTENANCE~ For the purpose of .carrying 

11 out section 8, there arc authorized to be appropriated such sums 

12 as: tr,ay be necessary for each of the fiscal years 1995' through. 

13 1999~ such sums shall remain available until expended. 

REPEAL OF PUBLIC LAW 81-815 


SEC. 3. The Act of september 23. 1950 (Public La,'", 815, 


16 Eighty-first Congress) is repealed. 


17 ADDITIONAL REPEALS; TECHNICAL A.~D CONFORMING AMENDMENTS 

SEC. 4. (a) ~DDITIONAL REPEALS.--(l) section 505(C) of.the 

'i,9 omnibtiS Budget Reconciliation Act of 1981 (Public Law 97-35) is 

20 repealed. 
"-, ,

:n..'" (2) Section 302 of the Education Amendments of 19S4 

22 (Public Law 98-511) is repealed. 

23 (3) Section 306 of the Depart~ent of Education 

24 Appropriations Act, 1991 (title III of ~~lic Law lOl-517) is 

25 repealed. 

25 




·~ .~, 

(4) Section 3(a) (2) of the 1992 National Assessment of 

Chapter 1 Act (Public Law 101-305) is repealea. 

J (5) Section 2 of Public Law 92-277 (86 stat. 124)' is 

4 repealed. 

5 (h) T~CHNICAL AND CONfORMING k~ENDMENTS,--(l) Section IB2 of 

6 the Elementary and Secondary Education Amendments o~ 1966 is 

7 amended by striking out "by the Act of september 23, 1950 (Public 

a Law 81!>, Eighty-first Congress),". 

9 (2) The General Education Provisions Act is amended-

10 (A) in section 420-

11 (i) by striking out "title I of"; and 

12 (ii) ,by striking ou~ "subparagraph ee) of 

13 secti~:m 3 (d) (o2) or section 403 (l) (C) II and inserting in lieu 

thereof nsections 3{c) or.residing on property described in 

section' 12(7) (E) (ii)", ana 

16 (B) in section 433; by striking out "Except for 
' .. 

" ,., "17,; emergency relief ll and all that follows through flaIl laborers" and 

18 inserting in lieu thereof flAIl laborers". 

19 tI (3) Section 302 (1) (C) of the Toxic Substances Control 

20 Act is amended by inserting "as in effect before enactment of the 

21 Il:lpact Aid Amendments of 1993," after flsection 6 of the Act of 
" .. . " 

22 Septenlbel.,::;c·, E~jO (64 Stat. 1107)/U~ 
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IMPACT AID AMENDMENTS OF 1993 


Section-by-Section Analysis 


Act

Section 2. Section 2 of the bill would amend, in its 
entirety, the Act,of september .30, 1950 (Public Law 81-874) ("the 

l1 ), which authorizes maintenance and operations assistance to 
local educational agencies (LEAs)-serving federally connected 
children or affected by various Federal activities. A complete 
restatement of the Act is approp'riate because the current Act is 
needlessly cO!!'.plex, contain~ numerous obsolete -provisions, and 
authorizes certain types of financial assistance that are no 
longer warranted. The bill would substantially simplify the Act, 
while retaining its basic features and structure. 

Section 1 of the Act. section 1 of the Act would 
provide that the Act may be cited as the "Impact Aid Actll. The 
Act has not previously had a short title, and has thus not been 
easy to cite. 

S~ction 2 of the Act. Section 2(a) of the Act would 
sta~e the congressional findings 'that: (1) certain activities of 
the Federal Government place a financial burden on the LEAs 
serving areas where such activities are carried out; and (2) it 
is the shared.responsibility ox, the Federal Government,. the 
States, and LEAs to provide for the education of children 
connected to those activiti'es. These findings clarify' and 
otherwise improve on language in section 1'( a) of the current Act. 

section 2(b) of the Act would state that it is the 
purpose ,of the Act to provide financial assistance to LEAs that: 
(1) educate children who reside on Federal property and whose 
parents are employed on Federal propertYi (2) experience sudden 
and substantial increases in enrollments because of military 
realignments; or (3j need assistance with capital expenditures
for construction activities because of the enrollments of 
children ·who ~eside on Federal property and whose parents are 
elr.ployed on Fed&:cal., property~ 

This statement of purpose replaces language in . 
section l(a) (1j through (4j of the current Act and reflects such 
significant feutures of.the bill as the termination of payments
under current seCt·i·.~ri -2 (F~'de:ral' property) and section 3 (b) 
(children who either live on Federal property or whose parents 
work on Federal property, but not both); new authority to ~ake 
payments for substantially increased enrollments caused by' 
consolidation of military bases:'and the replacement of the 
school construction program under Public Law 81-815 with a 
formula grant program for the support of construction activities 
in Public Law' Bl-874. > 

Section 3 of the Act. Section 3(a) of the Act would 
describe'the federally connected children on behalf of whom the 
Secretary of Education (nthe Secretarytt) would make pay:nents to 



LEAs. For each fiscal year, the Secretary would determine the 
number of children who were in average daily attendance (ADA} in 
the schools of those LEAs, and· for whom those LEAs provided free 
public education, during the preceding school year and who, while 
in attendance at those schools: (1) resided on Federal property 
with a parent employed on Federal property located, in whole or ' 
in par1:, within the boundaries of the school district of such 
agency; (2) resided on Federal property and had a parent on 
active duty in the uniformed services (defined in section 101 of 
title 37, united states Code, to include each of the Armed 
Forces, the National Oceanic and At~ospheric ~dministration, and 
the Public Health Service); or (3) resided on Indian lands, as 
defined in section 12 (9) of the Act. 

. The revised Act would not authorize payments to LEAs on 
behalf of children who either reside on, or whose'parents are 
employed on, Federal property, but, not both; or who have, a parent 
on active duty 'in the military. but do not reside on Federal 
property~ These so-called "b tl children are not a significant ' 
burden to the districts that educate' them. The revised ' 
section 3 (af would also exclude from eligibility children whose 

,parents cross LEA lines to work on Federal property elsewhere in 
the same State. The presence of these children has no greater 
adverse irnp~ct on the local tax base than the employment of .6 
child's parent on private property outside the LEA, and does not 
warrant Federal assistance . 

. :. 

The revised· section 3(a) would base the count of 
federally connected children, from which an LEA's payment is 
computed, on the ADA of those children in the year pr~ceding the 
year ,for which the:Sec~etary makes ,the payment~ The Act 
currently bases. the: child 'count on, the current fiscal year. This 
change will enhance "LEA"':planning and 'will enable the Secretary to 
make full paYlnents"to 'LEAs earlier in the school year than is 
possible under the current Act. Conforming language would he 
inCluded in other pr'ovisions of the Act • .~ , 

section 3 (b) of 'the Act: would establish a formula for 

determining the aoount of Impact 'Aid funds for which each LEA 

would be eligible4 This simplified formula would be a major 

improvement over the extre~ely co~plex approach, involving 

special payment provisions .for J)l:;'!lr.rous nate:gories of children 

and LEAs, in the curren~ Act:-f--'. - '." , , 


Under section 3(b) (1)1 the amount for which an LEA 

would be eligible would be deternined by multiplying the 

following three figures: ' (1) the total nu:nber of federally , 

connected children determined under section 3(a) for the LEA, 

with each child residing Oh Ihdian lands counted as 1.25 


-children; (2) the average per-pupil expenditure (APPE) of LEAs in 
the State for the third preceding fiscal year; and (3) the local 
cont-t"ibution percentage for the third pr'eceding fiscal year. The 
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secretary would determine the APPE and the local contribution 
perceni:age in accordance with the definitions of those terms in 
sections 12(3) and 12(10), respectively, of the Aot. The 
additional weight attached to children residing ~n Indian lands, 
which is cornparabfe to the treatment of these children under the 
current Act, recognizes ·the generally high costs incurred by, and 
the scarce fiscal resources available to, LEAs serving those 
ohildren. 

The Act would not retain the current LEA eligibility 
threshold of 400 federally connected children or three percent of 
the LEAts ADA. This will allow any LEA with federally connected 
children (i.e., Itat! children) to receive a payment, and will 
ensure that the many LEAs that currently rely on a cOn'.bination of 
"an and "btl children to meet that threshold will continue to be 
compensated for the.ir "a" children~ " 

Seotion 3(b)(3) would direct the secretary to ratably 
reduce the annual payment to each LEA if the amount appropriated 
for those payments is insufficient to pay, each LEA'the full 
arr,Qunt for .....hich it is eligible. This would be a significant 
simplification of the current statutory scheme for adjustments to, 
payments in cases of insufficient appropriations. 

Section' 3 (c) of the Act 'would aU,thorize supplemental , 
payments to those LEAs whose federally connected children' include. 
children with disabilities who either have a parent on active 
duty in the uniformed service's' or reside on Indian lands. In 
addi tion' to 'counting -these' 'children for the purpose of making 
basic payw,'ents under-:'sec~ion ,3 (bf t paragraphs (1) and (2) of 
section 3(e) .would·direct~the :Secretary to make supplemental 
payments to these :"LEAs2'usi'iig :the same formula as used for basic 
payments, but ~countTng"oI'!l~i 'tnose children with disabilities, 
disregarding the'extra weighting for children residing on Indian 
lands, and using a factor'of 50, rather than 100, percent of 
average per-pupil expenditure~ Funds for these supplerne~~al 
payroents would be separately appropri,!:ted under section 13 (b) . 
paragraph (3) would direct the Secretar~to ratably reduce the 
annual payment to each LEA if the amou'nt appropriated for those 
payments is inSUfficient to pay each LEA the full amount for 
Which it, is eligible. paragraph (4}_would require an LEA to use 
any supplel:lental funds it receives und':'Jz!-:.t.,nis I.s1'.b.section to 
provide a free appropriate public 'educatIon to children with 
disabilities described above, in accordance with Part B of the 
lndividuals with Disabilities Education Act. This requirement is 
taken from section 5(f) of the current Act. 

section 3(d) of the Act would provide for ,an equitable 
transition to the revised Act for those LEAs that remain eliqible 
for payments, but whose payments would sharply decrease under the 
new payment provisions. Subsection (d) (1) would afford some 
protec:t-icin -to such an LEA by guaranteeing ita combined basic and 
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supplemental payment for fiscal year 1995 that is at l.east 
so percent of the amount it received for tla" children for fiscal 
year 1994. This percentage would decrease to 60 percent for 
fiscal year 1996 and to 40 percent for fiscal year 1997. 
subsect:ion (d) (2) would direct the Secretary to reduce basic 
payments to other LEAs, if necessary in order to pay these f1hold
harmless" amounts. 

section 4 of the Act~ Section 4(a) of the Act would ~ 
require any LEA that claims childr.en residing on Indian lands for 
the purpose of receiving fU:lds under section 3 of ,the Act to 
establish policies and procedures to ensure that: (1) those 
children participate in programs and activitie's supported by such 
funds on an equal basis with all other children; (2)· parents of 
those children and Indian tribes are afforded an opportunity to 
present: their views on those programs and activities, including 
an opportunity to make recommendations on the needs of those 
children and how they may help those children realize the 
benefits of those programs and activities; (3) parents and' Indian 
tribes are consulted and involved ·'in planning and develop,ing, such 
programs and activities; (4} relevant applications, evaluations,' 
and progran plans are disseminated to the parents al}d ..lndian " 
tribes: and ('5) parents and'Indian tribes are afforded an 
opportunity to present their views on the agency's general 
educational program. The requi'rement to establish these policies 
and procedures is very similar. to ~~h~';requi1::aments of curren~ 

. section 5(b) (3) (A) and (B) of the~ct:· 
'< .,. ......,,,. ", ~ ."'

Section 4{bj would re~ire each such agency to maintain 
records demonstrating its-' compl.i;ancel~witn"subsection (a/> 

" " .;: '" : ,: :" , ' ". 
• • ' , ,,1 "'.',- ... ~"" ;. ,

sect10n 4{C) 'would:~~xcus,e~:any' such agency from the 
requirements of subsectfons'~(aj~',andi,Wb) for any year with respect·I 

to any Indian tribe from which~it"has received a written . . 
statement that the agency need 'not '; cornpiy with those subsections 
because the tribe is satisfied with the agency's provision of . 
educational services to those children. "'., 

,~ .. 
section 4(d) (1) would require the Secretary to provide 

technical assistance to LEASt parents I and Indian tribes to 
enable them to carry out section 4. Section 4(d) (2) would direct 
the secretary to enforce section 4 through wh~~e~eF. actions,' " 
which could in91ude .the withholding of funds, the" ~"i"C"t'etary'" finds' 
appropriate I after providing the LEA, parents l and affected, 
Indian tribes an opportunity to present their views. This 
flexible approach would replace the excessively detailed and " 
prescriptive requirements described in section 5(b) (3) (C) 
through (EJ of the current Act. . 

2S~e£c~t+i~9nD-~5_Q~f_t~h~e~A~c~t~. section 5 of the Act would 

establish requirements for filing and acting on applications for 
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section 3 payments that are" very similar" to the provis,ions in 
current section 5(a). 

Section 5(a) would require any LEA wishing to receive a 
payment under section 3 to file an application with the Secretary 
and provide a copy of its application to the state educational 
agency. 

Section 5(b) would require that each such application 
be sub~itted in such form and manner, .a~d contain such 
information,' as the secretary may require, including information 
to determine the LEA's eligibility for a payment and the amount 
of any such paYEent: and, where applicable, an assurance that the 
LEA is in compliance with section 4 of the Act, relating to 
children residing on Indian 'lands. 

Section 5(c) (1) wo'uld require the Secretary to 
establish deadlines' for the filing of applications under this 
section. Section 5(c) (2) would require the secretary to approve 
each application that is filed by the applicable deadline and 
that otherWise meets 'the requirements of the Act~ 
Seqtion S(c) (3) would require the secretary to approve an 
application,' 'filed up to 60 days after a deadline, that otherWise 
meets the requirements of the Act, except that, notwithstanding 
any other provision of the Act (including the tthpld harnless ll 

_ 

language in section 3{d)),' the Secretary would reduce the payment 
based on a late application by ten percent -of,the amount that 
would otherwise be paid. Finally, section 5(c) (4) would bar the 
Secretary from accepting or approving any.appli~ation'filed more 
than 60 days after a deadline est-ablished under 'paragraph (1). 

, ' . ,''1 .., ,:,-,,; 1 t.i.::'"~_";',:.' ."".,, " ,.' 
Section § of the Act. '. Secti'on ,t~t6"f/th.~.:Act 'Would , 

create a new authority to help rel'i'ev'e"t})Ef.!l5urden·'o'n LEAs caused 
by the consolidation of military bases ..,: Funds to carry out this 
section would be separately at:::thori.zed by se:=tion ,l? (c) ,. 

Under section 6(a), an LEA would be eligible fo~~a 
pa}~ent un~er the revised section 6 if it. has experienced both: 
(l) an increase in average daily attendance (ADA) of at least 
ten percent or 100 'students over the previous year; and (2) an 
increase of at least ten percent or 100 students in ADA of 
military dependents resulting from the assignment of their~~ftr.~t 
to a new duty station between July 1 and Septe~er 30 of the 
current year, as certified by an appropriate local official, such 
as a base commander~ of the Oepartment 'of Oefense~ 

section 6 (b) "would require any LEA that wishes to 
rece~ve "a payment under this section to file an application with 
the Secretary by October 15 of the current school year, in such 
nanner and containing such i~formatio~ as the Secretary may 
prescribe, including information demonstrating that the LEA is 
eligible for such a paynlent. ,:,..; 
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section 6(0) would base each eligible LEA's payment on' 

whichever increase in ADA from the p~evious to the current year

is smaller: the increase for all students t as described in 

section 6(a} (I), or the increase in military dependents, as, 

described in section 6(a)(2). 


Under section 6{d) t the secretary would determine the 
amount of eligible LEAs 1 payments. under section 6 by allocating 
available funds amon9 them in accordance with their respective 
ADA increases determined under subsection (c}. The funds . 
available would include any funds that were available to, but not 
used by, the secretary under this section for previous years. 
The maximum payz:lent for any fiscal year f however, could not be 
ruore than $200 for each eligible Child included in the ADA 
increase~ 

Section 7 of the Act. Section 7 of the Act would 
create a new authority; replacing PUblic Law 8~-8~5, to assist 
LEAs with significant enrollments of federally connected children 
to meet the costs of school construction. Unlike the current. 
system, eligible LEAs would not need to apply for funding for a 
specific project or compete with other LEAs for assistance. 
Funds for this purpose would be separately authorized by 
section 13(d) of the Act . 

. 
Under section 7(a), an LEA would be eligible for 

construction assistance if it receives a basic payment' un·dar 
section :3 (b) of the Act and if federally connected children (as 
determined under section 3(a) of the Act) constituted 'at l"e'ast 
20 percent of the ~A's ADA during the preceding~ S9ho?~· ye:ar:~·' 

, ". . 
Under section 7 (b) f each eligible LEA· would ..-receive a 

proportionat·e share of .the' a·ppropriation.'¥ ~v~ilap~e'>~p'r-::~na,~>~· . 
fiscal year, based solely on its number of federal~Y'connected 
children. In order to avoid duplicate funding~; however,· .the 
secretary would disregard any children attend.ing. a school that is 
provided or assisted hy ~he Secretary under current section 10 of 
Public Law 81-815 or section 8 of the revised Act (discussed " 
below). 

section 7{C) would permit an LEA that receives funds 
under section 7 to use those funds, and any accrued interest, for, 
the construction of school facilities. The term Uconstructionu .-,:::,,;,~-:, - ." 
would be defined ·by section 12 (5) of the Act to mean: (1) the 
preparation of drawin9s and specifications for school facilities: 
(2) erecting, building, acquiring, altering. remodeling, 
repairing, or extending school facilities: (3) inspecting and 
supervisin9 the construction of school facilities; and (4) debt 
service for any of these activities. 

Section 7(dj would provide that funds received by an 
LEA under section 7, and any accrued interest, would remain 
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available to the LEA until expended. This will allow LEAs to 
provide facilities as the need to do so arises. 

Section 8 of the Act. Section 8(a) of the Act would 
author1ze the Secretary to continue to provide assistance'for 
school facilities provided by the Secretary under section 10 of 
PUblic Law Bl-815 as currently in effect. (Sectio~ 10 of 
P~L. 81-815 directs the secretary to make arrange~ents for 
constructing or otherwise providing school facilities for 
children who reside on Federal property if legal or other reasons 
prevent the LEA. fro!ll spending state or local fu.nds on the 
education of federally connected children.) Funds for this 
purpose would be separately authorized by section l3(a) of the 
Act. 

Section S{b) would direct t~e Secretary, as soon as 
practicable. to transfer to the LEA or another appropriate ent~ty 
all the right, title, and interest of the United States in and to 
each facility provided under section 10 of Public Law 81-815, or 
under sections 204 or 310 of Public Law 81-874 as in effect on 
~anuary 1, 1958. Any such transfer would be without charge to 
the LE1\ or other entity and would be SUbject to such terms and 
conditions as'the Secretary finds, appropriat"e. 

Section 9 of the Act. section 9 of the Act would 
govern the relationship of payments under the Act to State 
programs of aid to education; and wo~ld replace current , 
section 5(d) of the Act with a more rational and understandable 
approach. ~ ,. .",'; \" :'j ";('," 

Section 9(a) (1.) would prohibit.a state from considering,_" 
" 

'" ','" , 
payments under the Act in determining I' for any, fiscal' year';,' ~he: s:', '.~ ":" -:._ 
eligibility of any LEA for State aid for free public' education or:' -~. 
the amount of such aid. section 9 (a) (2) would prohibit .a' State;' . 
from making such aid available to LEAs in a l!!aZ'.ner that results . 
in less State aid to any LEA ~hat is eligible for such a payment 
than it would receive if it were not eligible. 

Section 9(b) would provide a limited exception to the 
prohibition in subsection (a). Section 9(b) '(1) would allow a ' 

,State to reduce State aid to an LEA that receives a basic payment., ,'.,~ under section 3 (b) of the Act 'for any fiscal year if the 
·Secret.ary determines f and certifies under this section, that the 
State has in effect a progra~ of State aid that equalizes 
expenditures for free public education among LEAs in the state. 

section 9(b)(2) would provide that a program of State 
aid equalizes expenditures among LEAs iff in the second preceding 
fiscal year, the amount of per-pupil expenditures made by, or 
per-pupil revenues available to, the LEA in the state with the 

. highest such per-pupil expenditures or revenues did not exceed 
the amount of such per-pupil expenditures made by~-·or per-pupil 
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revenues available to, the LEA in the state with the lowest such 

expenditures or revenues by more than 25 percent~ In determining 

whether a State's program falls within the acceptable 25 percent 

disparity, the Secretary would'disregard LEAs with per-pupil 

expenditures or revenues above the 95th percentile, and would 

take into account the extent to which the program of state aid 

reflects the additional cost of providing free public education 

in particular types of LEAs, such as those that are 

geographically isolated, or to particular types of students, such 

as children with disabilities. 


If the Secretary determines that the State has 

substantially revised its program of State aid, section 9(b) (3) 

~ould allow the Secretary to certify the program for any fiscal 

·year ·only if: (1) the Secretary determines, on the basis of , 

projected data, that the State 1 s program will meet the 25 percent 

disparity' standard described in sUbsection (c) (2) in that fiscal 

year; and {2} the state provides an~assurance to the Secretary 

that, if final data do not demonstrate that the State's program 

met that standard for that year, the State will pay to each 

affected LEA the anount by ~hich it reduced state aid to the LEA 

on the basis of that certification. 


section (9)(c) would establish the procequres for 

secretarial review of State equalization plans. Section 9(c) (1) 


., would require any State that wishes to, c;onsider paYl't',ents under 
section 3(b) of the Act in providing State aid to LEAs to suboit 
to the Secretary, not later than 120 days before the beginning of 
the State1s fiscal year, a written notice of its intention to do· 

-so. This notice would have to be in the form and contain the 
information the Secretary requires, including evidence that· the 
state has notified each LEA in the state of its, intention to ".' ',. "';'" .. , ,J; 

consider payments under the Act in providing ·State- aid. ',' '. . ':;-1~,.( 
section 9(c) (2) would require the Secretary to a'fford the State .•• .' J,t ;' 

and LEAs in the State, an opportunity to present their views . .,- ' . 
before determining whethar the State's plan ~eets the 25 percent 

~_disparity standard of subsection (b). 

If the Secretary determines that a program of State aid 

qUalifies under that standard, section 9(c}(3) would direct the 

Secretary to certify the prograc [for two years?) and so notify 

~Xh~.Statei ~nd afford an opportunity for a hearing to any L£A 

ati:"Y~~:r11e.1Y" a.":fected by the certification. If the Secretary 

determines that the State aid prograc does not gualifYJ the 

Secretary would notify the State and afford an opportunity for a 

hearing to the State and to any· LEA adversely affected by that 

determination. 


section B(d) (1) would 
state did has been certified by 
amount of State aid provided to 
under section 3(b) of the Act. 

permit a state whose program of 
the Secretary to reduce the 
an LEA that receives a payment 
The reduction could be taken in 

a 
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. proportion to the degree to which the State aid program is 
equalized. For example; if the disparity between LEAs ,in the 
State, as determined under subsection· Cb), is 15 percent, the 
state could reduce the State aid payment to an Impact Aid LEA by 
85 percent (100 minus 15) of the Impact Aid pa~ent. In 'no case, 

,however, could a state make such reductions before its program of 
state aid has been certified by the Secretary. 

Section 9(e) (1) ~ould authorize the Secretary or any 
aggrieved LEA, without exhausting administrative remedies, to 
bring an action in United states district court against any state 
that engages in conduct prohibited by section 9" or fails to carry 
out an assurance that it will rei~urse LEAs whose state aid 
payments it reduced in expectation that a substantially revised' 
State' aid program would meet section 9 I S maximum disparity 
standard. Section S(e)(2) would provide that a state would not 
be immune under the 11th Amendment to the Constitution ot the 
United states from such action. Section 9(e) (3) would direct the 
court to grant such relief "as it determines is appropriate I which 
could include compensatory dal:tages ana attorney's fees to a 
prevailing LEA. section 9(e} (4) would require the secretary to. 
use any monetary relief awarded to the Secretary to compensate 
LEAs.aggrieved by the actions of ·the State. 

, 
... Section 10 of the Act. Section lOCal of the Act would 

direct the Secretary to administer the Act, and would authorize 
the Secretary to issue such regulations and perform such other 
funct.ions as the Secretary finds necessary. Section 10(aj' is 
based on section.401{b) of the current Act. 

Section lOeb) would retain the reguirenent of the first 
.:' ,~':'~'!r""·sentence of current section 5(b) (1) of the Act that the Secretary 

n.', ~'. d .. ;'":, ;ro'iind any payments under the Act to the nearest whole doli'e;:r 
amount. 

section 10(0) would retain the requirement of current 
section 401{b) of the Act that each Federal agency administering 
Federal.propE.rty on which children reside, and each agency 
principally responsible for an activity that may occasion 
assistance ~nder the Act, co~ply, to the maximum extent 
practicable~ with requests of the Secretary for information the 
Secretary r.',~'.~ need tp' carry out the Act. 

'.....-...•. ' .> , • ...;:' "' -' " 

section 11 of the Act. section 11 of the Act would 
provide for administrative hearings and judicial review of the 
Secretary1s actions under the Act. 

section ll(a), which is similar to section S(q) of the 
current Act, would require the secretary to provide an 
administrative hearing f in accordance with the Administrative 
Procedure Act (APA) to any LEA or State that is adversely 
affected by any action of the secretary under the Act. This 
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, entails a hearing on the record before an administrative law 

judge. 


Section 11 (b) would 'change current law by providing for 
direct judicial review'of the Secretaryts final decisions in the 
U.S. Courts of Appeals, rather than in the district courts, as 
under current law. This change will make the review procedures 
under the Act consistent with those procedures under other 
Federal programs of eleoentary and secondary education and under 
Part E of the General Education Provisions Act~ 

, Section ll(b) (1) would authorize any LEA or any State 
aggrieved by the secretary's final decision following an agency 
proceeding under section 11(a} to file a petition for review of 
tpat action with the United states court cif appeals for the 
circuit in which the agency or State is located, within 60 days 
after receiving notice of the decision. .The clerk of the court 
would be required promptly to transmit a copy of the petition to 

. the Secretary. The Secretary would be directed to then file in, 
the court the record of the proceedings on which the Secretary's 
action was based, as provided in section 2112 of title 2S t United 
states Code", 

Under section 11(b) (2), the findings of fact by the 
Secretary,· if supported by SUbstantial evidence. would be 
conclusive, b'-oft the 'court, for good cause shown, could reltand the 
case to the,Secretary to take further evidence~ The secretary 
could thereu"pon roake new or modified findings of fact and could 
modify.his or her previous action, and would file in the court 
the record of the further proceedings. Any new or modified 
findings of fact would likewise be conclusive if supported by 
sUbstenti~~~ey;dence. 

. " .' ," i' , . • 
• "'" • '0. ,"t,"'> . 

, Section ll(b) (3) would give the court exclusive 
jurisdiction to affirm the action of the Secretary or to set it 
aside , in whole or in part~ The judgment of the court would be 
subject to review by the Supreoe Court of the United States upon 
certiorari or ·r.ertificv.tion as provided in. section 1254 of 
title 28, Unite"u" States' Code. . 

"section 12 of the Act. Section 12 of the Act would 
define the following ~t~rms as ,used in the Act: "Armed Forces" f 

"average daily·'at;.t<~;:tdaJ·:~::cll". "a":fera"ge per-pupil expenditure" t 
"child 11 t "construction l1 , t1current expenditures U , UFederal 
property", "free puhlic education lf 

, IIIndian lands ll , 'Ilocal 
contribution perce:ntaqe"; ulocal educational agency", "parent Jf , 

"school facilities"l "Secretary", 'IState ti t and I1state educational 
agency". In general, these definitions are "taken from 
sections 3(d) (3) (D) (ii) and 403 of the current Act and from 
section 15 of Public Law 81-815. 
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Section 13 of the Act. Section 13 of the Act would 
authorize the appropriation of such sums as may be necessary to 
carry out the various provisions of the Act for each of the 
fiscal years 1995 through 1999. 

Se"ction 13 (a) would authorize appropriations for basic 
payments und~r section 3(b). 

section 13(b) would authorize appropriations for 
supplemental payments, under section 3(c), for children with 
disabilities. 

Section 13(c) would authorize appropriations for 
payments, under section 6, for substantial increases in average
daily attendance due to the enrollment of children of ~ilitary 
personnel. These funds would remain available to the secretary 
until expended. 

Section 13(d) would authorize appropriations for 
paYl:'!ents, under section i, for construction~ 

Section 13(e} would authorize appropriations to assist 
school facilities under section 8. These funds would remain ' 
available to the secretary until expended~ 

seq.tJon 3. Sect.ion 3 of the bill' would repeal Public 
Law 83.-815. The authorities provided by that statute would 
either be subsumed iry-~he, revised Act or are: no longer needed. 

I' ,-,' "r", ";,'. ' 

section 4.' .."Section 4., of the bill would repeal various other 
statutory provi'si"ons and ciake technical and conforming amendments 
to other statute"s':"'<;:"';':"';'} \,' , ' 

Section 4 (a).(l) w.ould repeal section 505 (c) of the Omnibus 
Budget Reconciliation 'Act of 1981 (OBRA) r Public Law 97-35. That 
section has made section 4D2(d) of-the Act inoperative since 
1982. Since 'the revised Act wCl..11.fi not retain section. 402 (d) , the 
OBRA language,is no longer needed:~' 

.section 4(a) (2) would repeal section 302 of the Education 
Alnendnents of 1,984, PUblic Law 98-511, Which provides excessive 
repayment periods for LEAs that 'w:~'!'9 j ,overt'(';\id 'under section 2: of 
the current Act, which authorizes assistance to LEAs ~hose tax 
bases are reduced by the presence of certain Federal property. 

Section 4(a) (3} would repeal sec~ion 306 of the Depart~ent 
of Education Appropriations Act, 3.991, Title III of Public 
Law 101-517, which relates to the Secretary's administration of 
the school construction authorities in section 7 of the current 
Act and in section 16 of PUblic Law B1-815. This provision is no 
longer needed and could cause confusion in the adninistration of 
the ,q.opn;pletely revised se,ction 1 of the Act. 
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Section 4(a) (4) would repeal section lea) (2) of the National 
Assessnent of .chapter 1 Act,- Public laW 101-305, which governs 
how payments are prorated under the Act.- The provision to be 
repealed is no longer needed and could cause confusion in the 
administration of the completely revised Act. 

section 4(a)(5) would repeal section 2 of-Public Law 92-277, 
enacted in 1972. which provides that real property that was 
transferred to the Cnited States Postal Service, and that was 
treated as Federal property for purposes of the Act before ~t was 
'transferred, shall continue to be treated as Federal property 
under the Act for two years after it was transferred. This 
provision is no longer needed. As under the current Act, U.S. 
Postal Service property that is being used pri~arily for the 
provi,sion of postal services is excluded fron: the definition of 
flFederal propertyll. Repealing the 1972 provision ".Nould make the 
treatment of Federal property that loses its eligibility due to 
transfer to the· Postal service consistent with the treatment of 
other' Federal property that loses its status as Federal property, 
i.e., it would retain its eligibility for one additional fiscal 
year after the sale or transfer~ 

Section 4(b) of the bill would make technical and conforming 
amendments I to reflect amendments made 'by other provisions of the 
bill, to sections 420 and 433 of the General Education Provisions 
Act and to section 302(1) ee) of the Toxic Substances Control Act. 

;'.~~ '" ". ",J', .~_.<-, 
< I, ".; , 

" .... . 
" - !... 
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May 27, 1993 

DRAFT SPECIFICATIONS FOR REAUTHORIZATION 

OF THE NATIONAL CENTER FOR EDUCATION STATISTICS 


section 406 (a) (l~ - National Center for Ed~cation Statistic.s 

Current law - This paragraph eptablishes the National center for 
Education Statistics within the Office of Educational Re.search 
and Improvement, and describes the general design and duties of 
the Center. 

proposed amendments - No change proposed. 

Section' 406 fa} (;,0 - Commissioner of Education statistics 

-Current f~w - This paragraph specifies that the Center shall b~ 
headed by a Comreissioner, and, specIfies the !!Ianner and term of 
the Commissioner's appointment and the Commissioner's level of 
pay. It says the Commissioner shall serve for terms of 4 years, 
except that the fnitial 'apPOintment shall' commence June 21, 1991. 

. proposed amendments - No change proposed. 

Section 4Q6(b~ - Purpose of the Center .' ; 

Current law - This SUbsection describes the.purpose and work of 
the center. I 

proposed amendMents - No change propo~ed . 

. Section .406(c} ~ Advisory Council on Education Statistics 

Current law - This subsection establishes an Advisorv Council on 
'.~ ,Edur:ation Statistics I prescribes its membership. the' ~C:,;!l!.mti of <IIi ts' ". 

members, and stipulates that the commissioner of Education 
Statistics shall serve as the non-voting f presiding' officer of 
the Council. 

ProgQsed amendment - Rewrite paragraph (c) (4), which stipulates 
that the Corr.missioner of Education statistics shall serve as the. 
non~voting presiding officer of the Council~ The revised 
paragraph should provide that the presiding officer of the 
council is to be appointed by the Secretary~ 
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Exn.l.?\n<ltion - Because the Council advises the Commissioner! the 
effect of the current provision is that .the Commissioner advises 
him or herself. The proposed amer.dment remedies_ this and ensures 
the independence of the Council. as. an advisory body. 

Section 406(dl (1) ,?.J1d (2) - Annc::al reports to the Conaress 

CUrrent law - Paragraph (0) (1) specifies that the commissioner 
~hall describe the activities and projected activities of the 
Center. and the projected costs, and shall provide a statistical 
report on the condition of education in the United States. 
Para,graph (d) (2) specifies that the Secretary shall report on the 
state of education in the nation; critical needs, and the most 
effective manner for addressing-those needs, 

PrOpO§€;_9 amendments - No changes proposed. 

Section 106(d) (31. - Sta:'lda!:"ds for data 

Current lJ!w - paragraph (d) (3) stipulates,that the Center shall 
develop ~and enforce standards to protect the confldential:.ty of 
persons in the collection,' rep,orting, and publicatior. ,of data, 

Proposed amendments - No changes proposed. 

Secti,QILA06fdl {til (Al thrQugh (H} - confidentialzi,tx cf 

individuallv identifiable data ;''/'''\''-:':->'. 


. . '.':~'. ,,'
Current law - S<.;.bparagraphs (A) through (11) stl-pulate that 
individually identifiable data must be kept confidential, and 
make provisions for lim'iting its use al"'.d maintaining its 
confidentiality. 

Proposed 'amendments Amendments are proposed t and discussed 

below I fcr subpa"!:"agraphs (G) and (H). No oth.sr changes are 

proposed I except that 11(4)~! should be deleted to correct a 

tecbnical error. 
 '. 
Suboaragraph ~Gl '- Exclusions from confidentiality provisions and 

liability for violating the provisions 


Current law - Clause (i) exempts from the confidentiality 
requirements the stw.dent aid recipient survey required by section 
1303(c:) of the Higher Education Amendments of 1986 and any 
,lO:lgitudinal study concerning access, choice, persistence 
progress or attainment in postsecondary education; clause (~ijj 

stipulates that those who violate confldentiality requirelr,ents 
may be fined or imprisoned, except those who are sworn to observe 
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confide!1.tiali ty requirements: and clause (i ii) e'Xelr.pts employees 
of th~ Center or of institutions of higher education from 
criminal liability.under subparagraph (C) if such employee. has 
taken reasonable precautions to ensure the confidentiality of 
data. 

Proposed amendments - Revise subparagraph (G) as follows: 

-delete clause (i) in its entirety; i,,: exerr.pts the survey 
required by section l303(c) of the Higher Education 
Amendments of 1986, and certain postsecondary longitudinal 
studtes; 

'::::-enumber clause (ii·) to make it, simply subparagraph (G); 
revise ":he language of the ren'..!11'.bered (G) by deleting the 
exception for Hthose sworn to observe the limit:a:'.:io:'! of this 
subsection!!, and l;:y deleting the words Itas described in 
clause {i} f!; and bi deleting the parenthetical ",{i'ncluding 
de-encryptionjlf; and 

-delete clause (iii) which exempts employees or staff 
members of the Center or of an institution of higher 
education 'from being found criminally liable under 

,subparagraph (C). 

Explan~tion - There is no rationale for excluding postsecondary 
surveys from confidentiality requirements. The reference to data 

. in clause (ii) must be clarified 'when clause (i) is deletedi the 
reference to encryption is deleted because there is no reaSD::-: to 
singlo out one technique. There is no need for clause (i"ii) 
given that subparagraph (C) already prohibits disclosore. 

Subparagraph fHl- Access by Jeqislative Branch Offices 

Current law - This' subparagraph pernits the Cotlptroller General '. -.
of the United States and -::.he Librarian of Congress t:o access any 
reports or records in the Center 1 s possession, including those 
identi fying indivi,duals. This subparagraph also imposes 
restrictions on disclosure. of individually identifiable·lIo·· 

information to the General A(1'counting Office and to the Library 
of Congress. ' 

Proposed amendments - Revise this subparagraph to include also 
the Director of the Congressional Budget Office as one who is 
pern:i,tted unimpeded access to NCES records; stipulate also that 
the restrictions in subparagraphs (B) and (G) shall apply to the 
Congressional Budget Office. Provide the same access to offices· 
in the Departnent f under the same restrictions. 
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Exnlanation - This would provide all legislative branch offices 
with the same access to data, and it would allow the Planning and 
Evaluation Service the sa:ne access as these congressional 
entities, 

section 406 (9) (1) - Making st.atistical !."ecords available 

Current law - This paragraph authorizes the Center to make 
statistical records generally available, and to·fu=nish special 
compilations and surveys; if they are otherwise authorized, 
subject to the payment of the cost of the work. It also 
authorizes the Center to furnish special compilations and surveys 
as requested by certain Committe~s of the congress. 

Proposed amendments:" No change proposed. 

section 406{e} (21 - COhsortium of Federal agencies 

- This paragraph authorizes the Center to form a 
consort urn with other Federal agencies having a need for 
educational data. 

Proposed ~11'"endments - No change proposed, 

. 
Section 406 (e) Pl - Contracts or other financial' arrangements 

Current law - 'This paragraph authorizes. the ~·Commissioner. in, 
carrying out responsibilities unde,r this section, to enter into 
contracts under regular co~petitive procedures of the Federal 
Government or other financial arrangements. 

-_, Proposed amendments - Modify this paragraph to include the 
'..... authority for making qrants and ente::-ing into cooperative. 

agreements, ,as well as entering into contracts and other 
fina~cial arrangements • 

•E.>£Ql.a~,ation '- This would make it clear that NCES has the 
authority to rna}:e gran'fS'- ,and to ...enter into cooperative 

'agreements " 


Section 406 ~€) (4) thrQugh [91 - Various authQrities for gather ina 
and reporting data 

cm:rent. law - Paragraphs (4) through (7) authorize the 
Commissioner to prepare and publish various information, 
documents I and repo=ts, to use information collected by other 
offices in the Department and by other executive agencies', to 
enter into interagency agreements for the collection of 
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statistics for the purposes of th,is section,. and to use sarepling 
to carry out this section. Paragraph (B) stipulates that the 
Com!l11s!sioner 1 to assure th€t· technical quality and coordination of 
statistical activities of the Department, shal·l provide technical 
assista:-.ce to Department offi'ces that' gather data for statistical 
purposes. Paragraph (9) authorizes the Commissioner to select 
and appoint officers and emp·:'oyees. this paragraph also, governs 
compensation of the Center's employees. 

PrQ~osed amendments -,No changes proposed. 

section 40'6 if} (l)' - A~thorization 'Of appropriations. 

Current law - This paragraph authorizes appropriations 'for the 
'purposes' of thi~ section. 

p'r012osed sID1:ndment. - At:thorize 5'.lch sur.:ts for fiscal years 1995 
through 1999, 

section 406'fl!~i - contracts with states 

. current. law - This paragraph au~horizes the commissioner to 

contract with States to .carry out subsection (h). 


"Proposed amendment - Revise to give the commissioner the 
. " ~authority to contrac.t with each State educational agency to carry 

CU~ subsection (h)+ 

Explanation - 'I'his will permit contracts with State ,educational 
agencies for the purpose of carrying out subsection (h). and will 

.Qbviate the n7'ed for 'competition in such contracts. 

sectiofi~ 4.,96(g} (1: through (9) '-·Data on Education,' 

Current law - These paragraphs stipulate that the Center, in 
addition to its other responsibilities" shall. regularly conduct 
surveys:.~md report on a variety of topics,' including: uniform 
date on t:'!e( f:.inarA:ing "of elernental",;{ .and secondary education; 
national dropout and retention rates; financial aid; ar.d access, 
choice, persistence, cur~iculum, and attainment in education. 
Paragraph (6) regui~es thai; the Center' shall sub:nit a report to 
the appropriate SUbcommittees of the Congress concerning the 
'social and economic status of .children who reside in areas served 
by different local education agencies r and s~ipulates that the 
report shall be based on data collected during the most recent 
decennial census. Paragraph (8) requires the Center I wi~h the 
assis1:ance of state library agencies~ to develop and support a 
coope)~a...:ive systSl't of data collection for public libraries; and 
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paragraph (9) requires that NCES c~nduct a study on the effects 
of higher standards. 

PI:".9POSf3:d ame:-.dment - Delete paragraph (3) I and also subparagraph 
(4) (8) . 

~anation - Delete parag~aph {3}, because the Education 
Indicators Panel has finished its work, and subparagraph (4) (8) 
because the special task force to develop methods of neas.uring 
dropout and retention rates has fi~ished its work, too. 

Section 4Q6(h} __=.. National cooperative Education Statistics System 

Current law - This subsection establishes a system to produce and 
maintain, with the cooperation of the States, co~parable and 
uniform info~ation·and data on ele~entary and seco~dary 
education, useful for policyrnaking at the Federal, state,' and 
local level. ' 

~ed a:nend:nent - No changes p·roposed. 

Section 4C6 ril (propose.d', ...- postsecondary c90perative Education 
Statistics System 

Current :aw - Subsection (h) establishes an elementary and 
secondary- system. There is currently no established 
postsecondary system. 

, ,. r 

Proposed a:nendment - Add a new subsection (i) that would 
authorize the commissioner to establish a National Cooperative 
Postsecondary Education Statistics System for the purpose of 
producing and It',aintaining comparable and uniform information and 
data that a~e useful for policymaking at the Federal I state, and 
local level. InclD,de la:tguage which WO".Jld 'authorize NCES to 
contract with appropriate state agencies appropriate't 

postsecondary associations, or consortia of such agenCies and 
associations to implement the system. 

- . ,
Exp~anation - This~'~;l{juld give NCES explicit o'qthority;.'-to'develop 
a postsecondary cooperative statistics system. such a system 
would coordinate data fro~ the vast array of postsecondary 
institutions. The authority to contract with postsecondary 
associatio,ns, as well as with states agencies, is important 
because of .the way postsecond~ry education i.s organized. 

Beetien 496(i) - National Assessment of Educational Prog~ess 
lJIAEPI. 
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C~rrent la", - Paragraphs (1) through (S) authorize NAEP and make,
provisions for its conduct. 

~posed amendt/Hru1ts - Reletter this subsection making it (j) .. 
-See discussion of specific paragraphs below. 

Explanation - This is to accommodate the new subsection (i) for 
the Postsecondary Education Cooperative Statistics System. 

Section 4C6(i) {ll -- Authorization of NAEP 

CurreDt law - This paragraph authorizes the Commissioner to carry 
out NAEP, with the advice of the }~ational Assessment Governing 
Board established by paragraph {S), to assess the performance of 
children and adults in the basic skills of reading, mathematics, 

,science j writing, history/geographYt and other areas selected by 
the Board. 

Prapys(;!d amendrrents - Revise the end of this paragraph to say 
'''and other a.reas selected by the Secretary and the Board. 1t 

~_i?_natiQ:1 - This would permit both the secretary and the Board 
to det~rmine subject.areas to be assessed.

Section 106 (i) (.2) (Al .-- NAEP data collection and reporting 

~~rrent law - Subparagraph (A) stipulates that ~AEP should be 
conduc":edrusing sanpling techniques to produce data .that are 
representat1ve-'on--a .national and regional basis, and on a State 
basis pu~suant- to_ clauses (C) (i) and (C) {ii}. Clause ei) 
stip'.11ates that data should be collected and reported for certain 
SUbjects according to a certain schedule - for reading and 
mathenatics at least once ~very 2 years; for writing and science 
at least once every 4 -years; 'Qnd for history/geography and other 
subjects selected by. the Board at least once every 6 years: 
clause (ii) stipulates that data should be collected and reported 
every 2 years on' students at ages 9, 13 I and 17 and in grades 4 r 

8, and 12; c::'ause (iii) stipl,llates data should be used for valid 
and re1iable repo:::ting of tret'ldf;""'in s~uaent achievement; and .......• 
clause (iv) stipulates that the reports should include 
information about the achievement of'special groups. 

proposed amendment - Revise clause (i) by deleting the schedule 
prescribed; rewrite this clause to require only that data be 
collected and reported at least every 2 years, and that reading, 
math, writing, science I history, and geography be assessed on a 
regular, periodic basis, as determined by the Secretary and the 
Board. 
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Explanation - Eliminating the current schedule for specffic 
subjects would provide a more flexible schedule for NAEP. 
Requiring that data be collected at least biennially would 
maintain NAEP's usefulness as a sound J common benchmark of what 
-students know and can do I and would permit NAEP to be conducted 
annually. 

SectiO:l 406(i) (2) Cel - Frequency of certain data collections 

current law - This subparagraph stipulates that at least one of 
the follov,'ing subjects shall be included in each 2 year cycle of 
data collection: writing) scie~ce. history/geography .. 

prOnOs8d amendment - Delete this subparagraph. 

Explanation - Eliminating the current schedule would provide a 
more flexible schedule for NAEP. 

P_~_Gt-jon 406(i} (2) (Cl - State-level assessments 

Current law - This subparagraph authorizes trial State-level 
assessments in states.that wish to participate. with the purpose 
of det~rmining whether such assessments yield valid, reliable 
state representative data: clause (i) autho=izes a trial 
assessment in 1990 in mathematics in grade 8; clause (ii) 
au~horize:s a trial asseSSlr,ent in 1992 in oathcr:tatics in grades 4 
and 8, and in reading in'-grade 4; clause (iii) stipulates that 
there should be a ;-representative sample of students from each 
state that partici"patesl<,inr-therlState-level assessments;' clause 
(iv) s::ipulates that -states' participating should have full 
knowledge of the process-'used'to obtain consensus on the 
objectives to be tested, and of the standards for sampling, test 
administration, test security, data collection, validation, and 
reporting i requires that each particlpat;ing State sign an 
agreement developed by the Commissioner; and stipulates that, 
before results from any test of stu~ents within a State can be 
released, the State must give permission for the release; and 
clause {v) 'stipulates that the Commissj.oner shall provide for an 
independent evaluation to' assess the fe"Zasibiliey and-validity of '."... 
the pilot State-level assessment programs, and the fairness and 
accuracy of the data they produce; it stipulates that the 
independent evaluation report should also describe technical 
p:::oblems encountered t and stipulates the report sho"..lld be 
provided the Congress within 18. months of the time trial St.ate
level assess~ents are conducted. 

Proocsed alLendments - Rewrite subparagraph ee) to authorize, but 
not to require, State-level assessments en a regular basis, of 
students a~ 'ages 9, 13, and 17 and in gr.~des 4, S/_and 12. 
Delete clauses (i) and {ii}, which restrict State-level 
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asseSSlnents to certain years, grades r and subjects! and clause 
(v), which required an evaluation of the trial assessments. 
Maintain clauses (iii) and (iv) I but re-letter , as appropriate. 

Explanat12D - Allowing the Department fle~ibility to determine 
the schedule for State-level asse.ssme:lts would nean that all 
three grades would 'not have to be assessed for each sUbject each 
time NAEP is conducted. Thj3t may be important for cost and ot.her 
reasons. A later anendruent would require continuing evaluation 
of State assessnents. but they would no longer have to be 
conduc,,;ed on a lltrial ll basis~ 

Section 406:i) (2) (Ill - Assessments of adult literacY 

Current law - This subparagraph authorizes ~JAEP to develop and 
conduct, upon the direction of the Board and subject to the 
avail,ability of appropriations, assessments of adult literacy,' 

Proposed amendments - No changes proposed. 

Section 406fi) (3) - Limitations on NAEP data'collection and 
requirement that NAEP provide technical assistance 

gu:::rent law - Subparagraph' '(A)~ stipulates that NAEP shall not' , 
collect any data that are not, directly related to the appraisal 

~ of educational perfornance/' achievements, and traditional 
demographic reporting variables;;~~or,. to the fair 'and acct!rate 
pr~s,entation of such .information;' subp'aragraph (8) stipt:lates 
that NAEP shall provide 'technical,' assistance to states! 
localities, and other parties~that,desire to participate in the 
assessments designed to yield State-level data. 

- .. Prooosed amendments - 'No changes proposed. 

Section 406(i) (41 - Public access to NAEP data 

"" 	 Cu~_t"ent ,1~1.i - Subparagraph {A} provides that-t'rle"publi'c shall 
generally have access to all NAEP data, questions, and test 
instruments; subparagraph (B) treats certain exceptions: (B) (1) 
ensures the confidentiality' of certain personally identifiable 
information; and (B) (ii) authorizes the Secretary to decline to 
make available to the public for a period not to.exceed 10 years 
following their initial use cognitive questions that the 
Secretary intends to reuse in the future. 

proposed aroendment~ - No changes proposed. 
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Section 406(i) (51 - National Assessment Governino Board (Board} 

CUrrent law - See the discussion below f of subparagraphs CA) 
through (El. 

Proposed amendments - See discussion pelow, of specific 
subparagraphs. 

section '406 ~i) (2) (Al - Authorization 

~urrent law - Clause (i) establishes the Board; clause (ii) 
stipulates that the Board shall forr:lulate the pOlicy guideli:-tes 
for NAEP. 

Proposed amendments - No changes proposed. 

Section 406{i) (5) (E) - Membership 

Current law - Subparagraph (8) provides that Board members are 
appointed by the Secretary; clauses, (i) through (xiii) stipulate 
that the Board shall be composed of 23 members from specified 
categories, including, for example, two.Governors 'or~former 
Governors, two state legislators, one superintendent of a local 
educational agency, two curriculum specialists, two testing 
experts, and thre.e nerr.bers who are representatives of tt-.e general 
public. including parents. Thisisubparagraph'also stipulates' 
that the Assistant Secretary for," Educational :Research and 
Improvement, shall ,serve as an"ex .officio',:.member.'l of the Board and 
as a nonvoting member. '''j'';:;t.::',: -:-':z:':l;',Cf" iU:,';;, 

- ,~, .~ ,. . . 
Proposed amendments - Modify the language of clause (x) to 
increase the n~mber_of testing experts from 2 to 3, and require 
that the testing experts .have training and experiencp. as such. 
Modify the clause (xiii) to increase fro"m J to -4 the nU-..'1her of 
public members on the Board. 

Explanation - Increasing the nu~ber and strengthening the 
requirement for training and experience would give thf;'"J30~rd 
additiofl'7.1i tech~·~ical,expertise. Given the change proposea "fo:: .....#. 

clause {x}, increasing by 1 'the public me:nbers would :naintai:1 ~:1 
odd numbe~ of Board members. 

Section 406[i) {51 {el - Balance of membership,' independence. sta:f 

Current law - Clause (i) stipulates that the Secretary and the 
Board shall ensure that the membership of the Board reflects 
balance and diversity, and. that it exercises independent. 
judgmE~nti clause (ii) stipuTates that, in the exercise of its 
functlons, powers, and duties, the: Board shall hire its own staff 
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and shall be ,independent of the secretary and the other offices 
and officers of the Department; clause (iii) authorizes the 
secretary to appoint/ at the direction of tbe Board, for terms 
not to exceed 3 years, not rr.ore than 6 technical employees to 
administer this subsection; clause (iii) also exempts those 
technical, employees from certain Unormal ll government rules 
regardlng both pay and competition for appointments. 

P::-oposed arr,endments - No changes proposed~ 

. Section 4Q6(i) (5) (D) - Transition frOID lipId" Assessment Policy 
Cemmit·tee to upew" Board; Vacancies 

Current law ~ Clause (i) stipula'tes that members of the 
Assessment Policy Co::nmi::.tee, serving on the date of enactment 0:: 
the National Assessment of Educational pro<iress Improvement Act, 
shall beco~e ~embers of. the Board fer the re~ainder of ,the ter.ms 
of their appointment to that Committee; clause (ii) explains how 
the secretary is to complete the initial membership of the Board; 
and clause (iii) < stipulates that t as vacancies in the Board 
occur, new members shall'be appointed by the secretary from among 
individuals who are noninated by the Board .. 

Propos_~d a11'1endl1',ents - Clauses (i) and (ii) can be deleted, as the 
transi tion from COllllni t:t;ee to Board has been accompl ished j,< clause 
(iii) should be re-lettered to become subparagraph, (D)-.- '" 

_., '" 

Section 406(i) (5) (E) - Terns of rr,elT',bership 


Current law - This subparag=aph provides that ,Board members shall 
be appointed for terms not to exceed 4 years ,... stagge.red, as' 
de'terrnined by the Secretary. It. also provides that any member of 
the Board who changes status under subparagraph (B) during the .' 
te=m cf~his or her appointment may continue to serve until the ..... 
expi=ation of his or,her terr.. 

Proposed amendment§ - In the first sentence, delete lIsubject to 
the praY is ions of subparagraph (D) (i) • If ...'. ",' . 
Explanation - If subparagraph (5) (D) is modified as suggested--by 
deleting clauses (i) and (ii), as the transition to the Board has 
already occurred--then the re=erence to the provisions of 
subparagraph (D) (i) makes no sense. 

Section 406(i} {61 - Responsibilities of the Board 

, 	Current law - Subparagraph (A) clauses (i) through (viii) list 
the responsibilities of the Board, inG~uding things such as 
selecting subjec~ areas to be assessed, identifying appropriate 
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achievement goals for each age and gr~de in each subject area to 

be tested, developing assessment 'objectives and.test 

specifications; sUbparagraph (B) authorizes the Board to dele9at~ 

any functions described in subparagraph (A) to its ,staff; 

subparagraph (C) gives the Board final authority on the' 

appropr,iateness of cognitive items;' subparagraph (D) stipulates 

that the Board shall ensure that all i tams selected fo:!' use i:1 

NAEP al~e free fron racial, cultural, gender or regional bias; , 

subparagraph (E) stipulates that each learning area assessment 

shall have goal statements devised through a national consensus 

approach, and provides for. the participation of teachers, 

curriculum specialists, local school administrators, parents and 

concerned members of the publici subparagraph (F} requires the 

secretary to report to the· Board at regular. intervals the 

De?a~tment's action to implement the decisio~s of the Board; and 

subparngraph (G) stipulates that any activity of the Board or of 

the organization described in paragraph (l) shall .be subject to 

the provision of this subsection. " 


Proposed amendments - No changes proposed. 

Sect:ion 406(i) (7) - Authorization of fun(tr?. Applicabilitv of the 
Federal Advisoty Gp~rnittee Act 

; 
Current law -,Subparagraph (A) provides that not to exceed 10 
percent of the funds, available for NAEP may be used for 
administrative expenses (including staff,' consultants and ';" 'if'"'' ,," ~'M. 

contracts authorized by the BOard) and to carry out the functions 
describe.d in subparagraph 6(A); ~ubparagraph (B) provides:t.tHn:,... , '., ~. 
for thj~ purposes of its administrative ,functions,' the Board shall 
have the authorities authorized by the Federal Advisory Committee. 
Act and shall be subject to its provisions for open meetings. ,,",,\.' 

Propos~dMamendments - No changes proposed. 

Section C06'llla} Voluntary participation in NAEP! Non-federal 

share of CQsts 


.ti:CurrE~nt law - SubpaL'ngraph (.Il.) provides that participation in 
national and regional assessments by. state and local educational 
agencii:'s shali be voluntary; subparagraph (B) provides that 
participation in State-level assessments shall be voluntary, ana 
pursua~~ to an agreeroen~ between the Sec~etary and each State 
tha~ desires to participate providing that the State will pay 
from non-Federal sources the non-Federal share of the cost of 
participating, and that the state agrees with certain terms and 
conditions. . 

Proposed amendments - No changes proposed. ~~ ..... 
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Section ~06(il (91 - continuing_ review and reporting 
responsibilities of the Commissioner and the Secretary concerning 
NAEP < 

cur~ent law - Subparagraph fA) stipulates that the commissioner 
shall provide for continuing review of NAEP, including validation 
st'J.dieo, and that the-secreta!:'y shall report to the Congress, the 
President I and the Nation on the findings and reconmendations of 
such- reviews: subparagraph (B) requires that t.he Commissioner 
shall publish a report setting forth plans for the collection of 
data 'for the 1990 assessment, plans for the 1992 and later . 
assessments I and'setting forth methods by which the results of 
NAEP may be reported better, and subparagraph "(Cj provides that 
the report required in (8) shall be submitted to the Congress and 
made available to the public. 

proQ9SE~9 arr.endments - Amend subparagraph (A) to provide for 
contin1.12.ng reviews of both Natio:'1al and State-level assessments. 
Delete subparagraphs (B) and (C). 

Explanation - Broaden section (A) to provide for continuing 
reviews of both State-level and -t-Iational' assessments. Delete 
subparagraphs (3) and (C) because ~he report required in 
subparagraph (B), and refe~~ed to-in subparagraph (C), was due 
within six bonths of the enactment of the National Assessment of 
Educatlonal Progress Improvement Act. 

section 406(;1 - Definitions 
, < 

Current~ ..law - .For the purposes of this section, the terms "United ~/:" 
States H and IIStat.e" include the District of Columbia and Puerto > •• 

Rico. 

proPQse~ amendments - Re-letter this subsection maki~g it (k); no 
..' ~..:... other changes proposed. ~dd- the Department of Defense Depe:1dents 

Schools to the definition of State. 

Explanatio~ - Re-letter to accoomodate the new section (1) for 

~~. the Postsecondary Education cooperative statistics System, 

-·:~:.:-oade!~lng -the definition of t::tc,te wo:;rld -per:nit the Departmen~ of 


Defense Dependents Schools to participate in state-level NAEP 

and in the National Cooperative Education Statistics Syst.em. . 
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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF THE SECRETAR1,' 

May 25, 1993 

MEMORANDUM 

TO Sally H~ 'Christensen 

~(y., \\,:.,.,1,--:


FROM .. 	 Michelle L. Doyle 11 II, ,/' !) 

Office of Private Education 


'SUBJECT: Fund for Innovation in Education 

Thank you for the opportunity to review specifications for The Fund 
for Innovation in Education. I have one comnent regarding the 
proposed amendment to provide the Secretary with the authority to 
announce binding priorities for grant competitions without formal 
rule.making. 

In tho "past, binding priorities have included only a subset of the 
eligihle applicants. For example, when the absolute priority 
called for the development of state curriculum frameworks; 
applieants ,,"'ere limited to SEAs. This absolute priority excluded 

"r the' ability of private schools (as non-profit organizations) to 
\'apply for a grant. This 'happened in FIRST I FIE, and Eisenhower 

.) '~~ '. "National 	 Program. OPRE has met with the OERI staff ,for these 

."" ? ,I> ~ ;': programs to express' our concern and to work out a clearer' way of.. alerting organizations that would not be eligible to apply earlier· 
in the rulemaking process. 

If the, S,ecretary is to be granted the authority to set binding 
prioritie1;; without rulerr,aking, he sho'Jld be limited to setting 
prioritier. applicable to the full set of applicants specified in 
the statute.' If applicants will be limited by the setting of the 
binding priority, then the rulemaking requirement;s should hold. 

-..... 
"" ,.' '.I ' " 



. VNlTED STATES DEl'ARTh!EN1' O}' EDUCATION 

orne!: OF TH:E CEI\"ERAL cOtt"NSI:L 

June 	2,' 1993 

Legislative services Officers 
Attn: 	Mr. S~ithf OS 

Mr. Hazzard, OMBjCFO 
Ms. Rairdin. OLeA . , 
Mr. Hays, OERI 
Ms. LeTendre, OESE '.0 

Mr. Tinsman. OllA 
Ms. Henderson, ODS 
Mr. Borchas, OrG 
K:-. Link, es 
Mr. Newe:,p I OHM , 

.,
Office of the General Counsel 

Attn: Ms. craig 
Mr. Haupert, 
l'!r. Rosen!elt 

FROM: Randy Hansen, ~LC/OGC {RM 4098, FAX 401-3769, 
TE:' 401-2685) 

," '::.:, 
SUBJECT: 	 The Department's draft legislative language tor 

reau~horization of title IV-A of ESEA (WEEA) 

Please. review the attaFhed draft legislative language and, give me 
your cCr.'.ments by COB Friday. June ,*, 1993. Although the full 
text of··:::ach charice::- and title of the ESE]; will be provided when 
the bill goes to ,the Congress, this version ""'il1 allow you to 
identify and commen~ on only ~he changes set 'out in the final 

,specifications. If! do not hear fro::n you by the deadline, 1 
..... ill a~~...ume that, ....yO\.l have. no o'l;:l,jections to the attached changes. 

:::::h:::~. "'-. "'. " 	 ~~ 
cc: 	 Mr. Petersen, OS ~~a~ 

Ms. Dozier, os Ms. casstevens V~ r G 
Ms. Kinston Mr. Winnick •.JtJ_ .j)1
Mr. Kristy Mr. Riddle ~~~,. 

Ms. Ellis Ms. Heindel 1.tfJvJf"'" q!f-r.(JiJ 



Comments on Dr~.f.t ..Amendments to the Women' 5 Educational Equity 

Act 


We have :marked,up the draft bill to indicate where it deviates 
from the specifications and to respond to OGC questions. In 
addition, we would like to offer the following substantive 
cor:unents on thi.s legislative proposal. 

o 	 We question the strategy of changing the focus .of the 
program from demonstration projects of national. general, or 
Statewide significance to local implementation of gend't 
equity programs and practices. WEEA is only a $2 million 
p~ogra:m. Even if it grows by several magnit~des, it can do 
little to as:si~t efforts by ind.ividual schools, LEAs, or 
IHEs ~6 comply with Title IX or otherwise eliminate gender 
bias and stereotyping~ Federal projects along this line are 
likely to have marginal impact and generate few replicable 
models or practices. 

The 1986 evaluation of the WEEA' program found that, even 
with its current structure~ it funded far too many projects 
that generated. at bestl benefits only 'for the )nost directly 
affect~d individua:s and SChools. The ~992 WEEA program 
report seems to indicate that this situation hasn 1 t changed. 
We recommend that the program,make a greater' effort to 
identify and valldate high-quality, nationally replicable 
models rather than spreading around a little bit of money·in 
~' ¥Jay tha't will achieve no national purpose. 

o 	 We recQImnend deletion of current Section 4003(b) (2), which 
requires,the Department to give special consideration to 
applicants on the basis of geographical distribution. In a 
,s}t~ll 'program, it'is impossible to covar all regions of the 
country. f' 'In 'addition~ this provision' makes the program' 
vulnerable to manipulation of the peer review process. The 
very ',best projects should be funded. 

o 	 Rather than' chanSling ti..e report Ol1..Ji.!;;EA projects to a report 
on the status of wamen I s -.:;ducat.i,SU:H~) eguitYT we recommend 
that the requirement for a report be deleted entirely. The 

,report gene,rated under curre::t law ~s not usef-y.l for policy 
,analysis 	or decision-making purposes and clearly should be 
deleted as a regU.irement:...~ J;io~ever, it, is uncertain that we 
will have enough' pY:ogram l:l\flOS' to'" support a major research
based study of gender equity along with the project grants 
and data-gathering and.dissemination activities also 
authorized. The Secretary may want to p~blish a gender 
equity study, and this could be supported with OERI research 
funds. There is no reason' to require that this be done with 
scarce WEEA funds. 

M&B/DESVA 
6/4/93 

; .-~' 


