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UNTTED STATES DEPARTMENT OF EDUCATION

MEMORANDUM oo ne o
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0: All OCR Staff |
FROM: Sue Bowers, Enforcement Director (East) ' 4;14L~
Cathy Lewis, Acting Enforcement Director (West)
Eileen Hanrahan, Acting Director, Progran/lLegal Graup} Rg

SUBJECT: Issue Facilitators and Building Our Internal Retworks & U%

Almost all of our pro-active efforts in PY’857 are grouped around
the following issue arsas: the provision ©f services to limited
English proficient students (lauj, Gifted and Talented, Minorities
and Specisl Education and Racial Harassment/Student Diagzplxne.

- As we have seen in the past twe years, continued conversations
around these issues, by legal and program staff from agross the
country, have helped us increase cur collective ability to sustain
s strong and effective enforcement program.

we would now like tou build upon these efforts and establish
identifiable internal networks, or communities of practice, around i
pach issue area. "Communities of practice®™ is a phrase used by the |
Ingtitute for Research on Learning at Stanford University to
recognize informal groupings of people, within an organizations,

who are %bound to one "ancther by exposure to a conwpon set of
. problems.® Such groups collaborate directly, teach one another and
use each other as sounding. boards. They coan serve as  an

organizational bridge between peaple doing the same Jjob in
different parts of the country. "Members of such groups "joln and
stay because they have something te learn and to contribute.®

We believe that such groups, in addition to providing a forum for
building knewledge and expertise around each issue area, can also

help us increase our ability to target strong cases; identify and

- gshare best practices; enhance our akility to identify and obtain
strong remedies; help us . to refine our case resclution tools and
approaches; develop ways to menitor '‘more effectively; and

) facilitate our ability to takxe enforcement action, when
" appropriate,

“ e
i m -

To engure that each network or compunity is “up and rnnniﬁg,” an
issue facilitator, or facilitators, has been identified for each
group. Facilitators de not have the sawe responsibilities as the
former issue coordinators., Rather, the role of the facilitator is
to ensure that within OCR we maintain an active, multi-site group
around each specific issue area. Each issuve related community or
necwork will ingclude individuals who are diractly involvad in these
issues in their offices., As not every office is heavily invested
in each zssu& area, not avery office may be represented on ayery
Group . . : Doy -
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Internal Networks - page 2

Based upon multiple recommendations from a wide variety of OCR
gtaff who have worked in these issue areas, the Assistant
Secretary’s Council has asked the following individuals to serve as
issue facilitators:

Lau ~ Angela Martinez (Division D)

Gifted and Talented - Sarah Hawthorne and Barbra Shannon {Divisions
D and B)

Kinorities and Special Education « Chip Smeiler and Brenda Wolff
{Division A) ,

Racial Harassment/sStudent. Discipline - John Benjes and Barbara
¥Wolkowite (Divisions B and ¢j

Because OCR also has a streng interest in building capacity around
the issues of testing, the First Amendment, and affirmative action,
the fellowing facilitators have also been identified for each o{
those igsues:

Tirst Amendment - Doreen Dennis (Progr&mjL&gal}
Testing ~ Howie Kallem (?ragramfhegal)
Affirmative Action ~ John Fry (Division ()

(In addition, Fran O/Shea (Division.C} will continue her current
responsibilities with respect to Title IX Athletics.) There may or
may not ba formal network :activities built around these issues;
howaver, each contact person’willr-berresponsible for sharing issue
related informat;onu~thraughaﬁt thersagency. -{e.q.., information
bulletins) and &erv;ng .BS afnatlcnal regource on these issues for
CCRistaffr  Truw ol oo LDuURieY. Moo, . . - -
e A e fﬁ¥f‘idx§majp% € - NS

To function effect ively, it i8% critical that this effort has the
full support of OCR- management -~and- that each network has the
ability to stay c¢losely . connected with the rest of the
organization, particularly the Enforcement Coordinators,. the
Enforcement Directors and the Program/Legal teams. To this end, a
member of the Assistant Secretary’s Council will serve as a
ressurce liaison for each group. In addition, staff members fronm
the Program/Legal teams will participate in each group and
Program/Legal unit will take general respansihz}ity for providing
support and helping to ensure the health ofeach isiue network.
The first task of each network group will be to assess where we are
in the issue area, where we need to be and what we need to help us
get. there? Each group will also be asked to begin the task of
xdentlfyxng agency standards for guality case resclution in eaah ot
these issug areas.

Some of the issue facilitators have already begun the process of

contacting individuals who have worked on these issues in the past,
Any OCR staff person who has cases in one of these areas and would
like to be an agtive part of a network, should alsc feel free to
coptact the individual facilitators directly.
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MEMORAN D UM UNITED STATES DEPARTMENT OF EDUCATION

WASHINGTON, B.C,

“To: Senior Saff

Component Planning Teams

‘From: Norma V. Cantd MV N O

Raymond Pierce / me»%QCQ.wm
Date: March 1, 1995

RE: Development of ihc FY 1996 Enforcement Docket

. This memorzndum sets out guidance for FY 1996 enforcement planning. We will be using

an approach that should both facilitate our discussions about where OCR should put its
proactive resources, and simplify communication abour OCR'S' docket as we varry out our
enforcement activities over the coming months: =’ °F #¥ e
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The first is the szzmma:y anai}s;s Of sha regl{m S’pmjﬁ{:&d FY 1996 *?’f‘ E usage The formai _
is somewhat changed from’ last year, but'is’ aow “avail abit’: zzz Quazﬁe?m or Lotus 50 that you

can more painlessly manipulate the numbers a{ %zomc P

The second is a proposed docket of proactive enfw:emﬁm activities, The docket wiil
indicate for each case the identification of the targeted student population ficing

-discrimination, the approach taken 1o developing a strong remedy, and, over time, how the

achievement of the desired results is being ensured. The docket will include current as weil
as proposed proactive enforcement activities. It will be maintained by each individual
component, updated and shared as rzo;rdcd 1o maintin clear and open commuuicszion bet: een-
the component and the OAS.

»

The time line for development of FY 1996 component dockets is as foliows:

February 22 Draft procedures circulated to components.
February 24 Conference call w diszuss proposed procedures.
March 1 Revised procedurss distributed o components,
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March 3 ) ) Conference call 1o discuss communication and consultation on
‘ components” current dockets and OAS coordination.,

March 10-17 A Components submit current comprehensive dockets. Pleass

circulate these 1o all compooents.

Mar¢ch 10-28 Preliminary OAS feedback.
March 29-31 ' Roundtzble in Washington.
April 7-14 Components submit FY 1996 FTE Usage Charts and

Comprehensive Component Dockats (including proposed
FY 1996 proactive enforcement activities). Please circulate

these 1o ail components.

April .28 Consultation with OAS on finalization and approval of plans.,
Please circulate your approved plass to all componeats.

As Appropriate QOogoing discussions.

. .
NP 3,,

As you prepare your enforcement dockets for FY 19?6 you may asszzme mc fo liowing:

-gt.

* Proactive enforcement activities should be. directt:ci ws&m‘ds deveio;mg az;d ensuring
T the zmplemenm:zﬁn of strong remedies for studcnts demed access t¢ high quality, high
standards curriculum.. “This priority, - the umbrella-for:the.” bﬁvz?{?}e line™ high

priofity areas,.is not’ smuczpmd to change over’ 61:: next: fcw yeazs

~You have wide

latitude [0 target your proactive enforcement. prc}gram w tt%zza the umbrelia priority. 1f
you believe that program reasons argue for other prwrzxz&s it is vital that you contact

us as soon as possible o set up nme 1o discuss these.

oy

» The component and the relevant issue aréa coordinator will need to work toge;hez‘ in
cases in which you anticipate that at teast some of your proactive enforcement’
activities will be “below the line” (higher education desegregation, for example).
Again, 2 major goal is to allow full and.-open discussion of students in need;~medial
approaches and methods of cnsurmg compliance. You oay always call w0 set up 2

d;scusszen

. It is not anticipated or expected that every component will carry out enforcement
© activities in every issue area. Region XX may pursue Lau while Region XXX
concentrates on overrepresentation.  Our goal is a nationally-balanced enforcement
program, Necessary balancing is one purpose of the enforcement rounduable.

» We are expanding our notion of 2 “cdse” beyond a traditional compliance review 1o
allow a broader range of strategies for making positive impact in the lives of children
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- facing discrimination. The component’s docket may include any proactive
enforcament activity that (1) brings resources o bear on behalf of 3 well-defined
student population facing discrimination; (2) develops a strong, educationally sound
civil rights remedy that increases educational opportunity for those students, and (3)
ensures that OCR will be prepared 1o move towards enforcement if results are not
achieved as anticipated. This is not to suggest that OCR will not provide information

- or echnical assistance requested by the public: only that such activities are not part of
the components” proactive enforcement docket,

» We are targeting 40 percent of OCR resources 1o be dedicated to proactive
enforcement activities. If you intend to target Jess or more in your individual
component, please be sure o explain.  Your completed docket should include specific
site sefections for your cases. We are encouraging daw requests for first quarer
activities w0 go out this spring to prepare for meaningful case activity in the fall. We
are soongly discouraging late-year case staris, unless there are compelling program
reasens.

Preparing and Using the Summary FTE Usage Chart for FY 1996

You will sce that the chart is simiar 10 the one we used fast year. We have consolidated
categories where the differences did not appear mczmngfui or belpful (berween planning and -
management activities, for sxample, or bf:zwczn prioriry and ozhcr Uzmmg) Plca.se also gote
the following:

b o T T Ty My« .
* Atached 15 2 capy {z{ zhe chart and 2 eopy of the ci}an w1th ;;hc ?’ze és highiight&d
into which you should:enter ETE-data. DO NO’T enterx mfmmazzcn into other.fields: .

‘other fields are all computed avtomatically. . *.:: 25115k O I -
s e ‘, 1 1 »:;-w a ST
. You will receive by e-mall 2 spzzaésbe,al version Qf the char: compatible with
i.mls 1-2-3,

LS

. The first major section, FTE BY ISSUE AREA, should give us a sense of the balance
of all component program sctivities by subject area. I[nclude i your calculations all
activies, whether Proactive Compliance Activities (PCA} Complamzs or Cther
Program Activities. \ X g

. Under PROACTIVE FTE BY ACTIVITY, we have asked you to break out estimated
FTE usage for Proactive Compliance Activities (PCA} by New PCA {activities 10 be
started in FY 1998) and Carry Over PCA (activities to be carried over from FY 1595
ot before). We have done the same for Cormpiaints under OTHER PROGRAM FTE,

Please feel {ree 10 ask questions if you're not sure {}f how 10 use the Chart to create a
snapshat of your projecied FTE usage.

v. 03431793 Page 3
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Preparing The Comprehensive Component Docket

In order to communicate and coordinate more effectively on OCR’s ongoing enforcement
activities, and in order to provide context for our discussion of FY 1996 activities, we are
asking each mmpc«zzcnt to prepare a comprehensive component docket. :

Piease include the following cases on your component docket. This will give us an overview |
of your entire enforcement program, and should greatly reduce the nesd for ad hoc queries
over the course of the year. Because these cases are already open, rgeting information is
not necessary; but please inciude a brief {4-8 line} summary giving the case opening date; an
explanation of the targeted studemt population and the discrimination they are (or are alleged
to be) facing: your approach w the development of a strong, educatonally sound remedy
{and, to the extent possible, a description of the likely or proposed remedy); and how QCR
is ensuring that resuits are in fact being achieved in a timely wanper, Please order by docket
number within section; a case need only appear under one heading.

Please provide this docket o us {and 1o each 'otbe.‘r} no fater than March 17; if you can
manage, please provide it by March 10,

Enforcement Cases
. All cases in enforcement or that you anticipate will go to enforcement.

Open Froactive Enforcement Activities

» All open reviews or ether proactive enforcement activities. loclude casesin - | |
monitoring, as well as those that are sull pending resolution. v e et
. 1] ;; [ + N \\:‘. x ‘Q«R .,:.'.‘ vx‘\_’}j‘§ :1
Propesed Proactive Erforcement Acrivities L
. All proposed proactive enforcement activities {in the extended formar set out below at

page &). This section may remain blank until your April 7-14 submission of ym;wscd'
FY 1996 proaciive enforcement activities.

{nher (ases

*
.

. All unresolved complains over 365 days old:
& Alf cases requested by an issue area coordinator to be included on the docker;
®  All cases that you believe, because of their scopc; sensitivity or other faciors, should

be included on the docker.

The monthly alers, compiled from C18, witl provide information on critical caseload daia.
including number of cases in monioring, number of pending complains over 363 days old.
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number of wzzz;;imts in monitoring, etc. You will continue (o be able to verify the monthly
alert daia before it is made widely available.

Once this docket s prepared for each component, our intent in Washington is to maintain it
on our shared network directory. When asked for information, you will at ali times be
empowered 1o say, "it's on the docket; please read it first and get back to me with any
additiona! questions.” For axzmple you will be able o flag the start of a compliance review
in your May 10 weekly activities report by noting, "Data request ip Omario County (No.
96051234} anticipated June 1, 1995, No changes in circumstances since case proposed in
Spring 1995, Information on Region XX docket is curremt,” or note, "Region XXX has
reached agresment in its Montreal review {no, 96032345}, A summary is in the updated
docket.”

Comnunication and Chang&siifi)dates to the Component Docket

The QCR 1eam in Washington is dedicared 1o better communicatios and coordination on
case-related issues. We are proposing that the following process, maodeied on the new EAR
process, be used immediately for case and other docket-related discussions.

The component docke! should at all times reflect an accurate picture of the progress of the
compoaem s proactive and other dockeied cases, and of any changes 1o the docker that the
ccm;;cnem has made.

. - There can not be 100 much communication on these issues. To the extent that a component’s
. ~ " action represents a change in the component’s proaczive docket, or a substantial change in the
approach o a particular case on that docket, or you "d just like 10 add an extra set of eves and
R ARER AR cars 1o a problem, additional-conversation with us s in order C et e sl
\’ g e N JNs, . .
Major tase developmems should be communicated both by updaung the component docket
{and sharing this with others}, and by fagpging that such a change has been made on the
component's weekly activities report.
o - ‘ .
We need notification about the nitiation of compliance activities at least two weeks in
advance of your notification to appropriate congressional offices. Most of you have been
providing the kind of advance notice that allows us, if necessary, to discuss your initlative
betuse she compliance activity begins. :

A note on logistics and Washington team work. We would like thers to be z simple, easily
understood process for checking in. when checking in & in order. While we encourage you
10 pick up the telephone early and ofien, in particular with us and with the issue area
coordinators, please also help us coordinate our ieam. We are designating Lilian Dorka
{Rosena Hillary during Lilian's maternity leave) as the entry point inte our office for docker
updates and proposed docket changes, as weil as for EAR packages.

‘ Please send your original docket and any fusture updates in WordPerfect 5.1 or 3.2 format.zo
. Lilian and to each of the Regional Directors. Updates should not be piecameal, bul should
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reflect the component’s entire revised docket, Lilian will ensure that a master set of
compopent dockets is maintained on the network for Washington swaff. If there are updates
to be made, we would expect 10 see the updated docket submined on the same day as your
first weekly activities report of the month; this will keep the dockets in sync with the
monthly alers (alternatively, you should note "no docket update” in your first weekly of the
month}. You can, of cowse, update your docket as often as you think advisable.

When you want 10 propose a change o your FY 1595 docket, or discuss an EAR, please
send to Lilian a brief note explaining the proposed action or changes. You may wish 1o use
the format set out above, describing the student population targeted and the discrimination
they are facing: the information on which vou are basing your recommendation; your
proposed approach to developing a strong, educationally sound remedy; and how OCR will
enstre that results are in fact being achieved ip a timely manner, She will ensure that all of
our team--ourselves, the issue area coordinators, etc.—-are made aware of the proposed
changes: she will ensure that you and all of us know who the single Washingion contact

person for any case will be. As a result of your note, you may get 2 call back from ap issue

coordinator saying, "don’t wait. ')l check in with folks here for any additional thoughts or
ideas, but you shouid go ahead.® Alternatively, you may get a call from Lilian saying, "I've
pulled together 2 conference call day after womorrow so you can discuss the proposal more
fully with Ray and Norma. Here are the people | think should be at the able {from PEPS,
PASS, OSERS, CS, ex.}.” By coordinating through Lilian, you will know that the entire
management team bere is in the foop, We hope 1o provide “one stop shopping” for
Washington consultation. and to increase our am’s conversations with you, rather than
about you. By bringing everyone t the able together, we hope 1o make sounder decisions
bascd on better advice and information, and 1o do so in 2 quick and efficient manner,

‘*P‘reparmg the Propesed Component Docket for FY 1996

Irz any é{sczzssmn about our proactive docket, we should remain focused on the reason we are
commirting a significane percentage of OCR resources to these activities. We want 10 have a
positive influence on the fives of children, and can best maximize our impact with well-
wargeted, well-planned compliance activities in our high-priority areas. We are in the best
position 1o fulfill the promise of equal opportunity for alf children through a progressive,
proactive commitment of resources that is based on sound decision-making. This is the
message that | commamte 1o all auzizmz:es and a standard by which [ expect all of OCR w

be measured. T e o, -

To facilitate our discussion of proposed enforcement activities, and our tracking of our
progress along the way, please provide the following information for each propesed proacuve
compliance activity. Proactive compliance activities will remain on your component docket
until clased, not only until they are resolved. You may, if you wish, preface your docker
with a brief explanation of your overall enforcement approach.

Please provide your comprehensive component docket w us {and 1o each other). including
both current and proposed activities, no later than April 14; if you can manage. please
provide &t by April 7.
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PROPOSED Date of pré;pescd case opening
DATE OPENED  Date of acwal case opening (as this becomes applicable)

STAFF CONTACT Name and telephone number for the person or persons who will act as
contact person for questions on this case

TARGETED There are numerous factors that should be carefully considered when
STUDENT making judgements about the initjation of proactive compliance
POPULATION activities. Please include your information about and assessment of :
AND NATURE

OF THE nformation derived from contact with the targeted recipient;

CIVIL RIGHTS Accurate statistical {and similar) data:

PROBLEMS Complaints {agency or courth:

THEY FACE Legislative findings, testimony, ew.;
. Number of students that may be {directly or indirectly) affected;
Information from other OCR, ED or US Government components;
Information from educators, parent groups, advocacy groups, eic.;
Press information;
. Contacts with state and local governmenr agencies;
'OLher informatioa on which you have relied.
RATR i
P]easc d:scuss the degree to which the mformatlou at hand suggests ‘that
ez the targeted re:c1p:em is.among the “biggest speeders® in your
jurlsdzcnon (
"r’w "‘}**nw m rre s ) “or

AP?ROACR TO . We should have as clear a picture as possible not only of where the
DEVELGPING - prz}biem may be, but also of where we think we're going to remedy it.
A STRONG, To the extent that proving our case in administrative proceedings

T - EDUCATIONALLY becomes necessary, what is our ability to do so? What faciors or

SOUND REMEDY evidence will we rely on? Provide your assessment of possible
remedies in the event of civil rights violations, and what your approach
will be to achicving them. Discuss
State and local aczors and haw ymz ;}1&1} 1o work with them:

Pareats groups, local advocates, and athers, and how your activities
may include or otherwise empower them:

Fducational experts inside or outside of the Depariment and how‘ you
nlan to include them in your efforts;

Other stakeholders, how they may be affected, and your plans for
managing your refationship with them;

Anticipated press interest, and how we might best manage public
affairs. - e
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"HOW OCR This section should be used to provide updates on the status of

WILL ENSURE compliance activities already initiated, or the satus of discussions for
THAT RESULTS  proposed acuvities, including remedial agreements, monitoring,

ARE IN FACT community involvement in ensuring implementation, etc. We want to
ACHIEVED know how OCR is ensuring that appropriate results are achieved in 2
timely manner.

The bortorn line bere is simple: if we're Jooking for the best oppartunities to help students
who are being discriminated against, and who are, therefore, being denied educational
opportunities, we should devote significant effort in our pre-compliance review assessments
and investigations. In most cases, several {1i not many) of the factors listed shouid be
indicators for our proactive enfcmmena .

Notably, the {gci that a region texeives a complaint does not--alone—justify the conversion of
that complaint into a compliance review.- If, in fact, you receive a complaint that is expecied
to drain significant rescurces, and as # result, you need to adjust your enforcement dockes,
then we should talk. In general, we have not favored the coaversion of complaint
investigations o compliance reviews unless there are reasons that independently justify such
action.

How detailed should the information be? - Art Colemazz will send under separate cover some
berter examples that explain why we have. targeieé the site and issue in question. By
conrast, it's not enough o state that the issue s a:high priority one and that there are
sumerous victims, or that the site selecteé isa Ia:gc school district. . How compelling do
these reasons sound to you? [t is important &}r uS 10:be able 10 communicate persuasively
our interests in any proactive compliance. acuvmf that we launch, both as a mauer of sound
plapning and as a mater of communication of our program objectives and resulis. You
should carefully consider all. information before. cancludmg that all pecessary informational
bases have been covered. -+ o o -

Manaying Development and Discussion of the FY 1996 Euforcement Docket

As we review your proposed FY 1996 proactive enforcement activities, we will want to
discuss programmatic issues {where we target, how and why} as well as operationa) issues
(how imdividual comnonents and OCR as a whole allocare F’TEmd budget Jesouraes to get
the job done).

This vill require communication and coordination with a large number of people on both the
programmatic and the operational fronts,

So much of our proactive enforcement docket 1s uitimately tied to budget and operations--
how a component’s comprehensive docket impacts the component’s and OCR's overall FTE
and other resource use, wam structures and other organizational issues within the component
and throughout QCR;- iraining needs, and the like.
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We are therefore designating Cathy Lewis in her capacity as OCR Executive Officer as
coordinator for development of our FY 1996 esforcement docket. Cathy will work with - -
Brian Ganson, our Executive Assistant for Policy and Operations, as well as the issve area
coordinators and other staff, to ensure that program, budget and operational issues are
coordinated, thoroughly discussed with us, and ultimately resolved in 2 manper that allows
OCR o maximize its positive impact on children's lives in the coming vear,

We look forward to working with you over the coming months.

Poomr At emiaae i Loy, SRS Pl s e k]
. - .

. % ) PR ek i LE T

Vi s IR ¥iogud neln

et Tmrn s siesesis bt ot aa
C el R RTRA (}?f,_»'%;\\‘f}_:s R BT gy .

¥ v g Lote EE gt SN
D . i Ci e peeE BRY } 1 Cat
r .
w g T Y I e
FAES N BRI A TS GRS A

v, 03701795 Page 9



v it

Region XX 0301195 1323
[Tolal FTE 50.0 [Avanabie FTE 43 5]Pertent of GLR T 1E 6%
: FTE  %olT  %ofA FIE  %ofT  %ofA
. i 15 BY i3SUC AKEA FOIA, CUNRESPONDENCE & UTHERN AC IV ES
Overopresantaton 3y s % FOA & Appeats 0.2 86T
Lindermanresantation 0.8 on Gataral Sorrespondence t.t 513
FTesting/Asanasmant 1.8 108 jRegulatary Roviews 8.0 4.8
LEP Ziudent Services £4 ng 80
E & S Deasgmgaiion 0.8 2.8 0.8
© YCRher AT, .0 a.0 0.0
Eublotal Al L 123 72.5] 8.9
8 & R Harassmen =23 138 TOTAL NDA 073 a5 87
Tt X Atrieticy i 138 LUK OPEHATRINSD
tiigter E¢. Dssgregation 89 00 EDVOCR Sudget ' 8.8 00
Subto@l BIL ry: 05 EONOCR Management 00 81
Total Prionty Issues 18.7 33.4 EDCR Personnel 0.0 ol
Other insues AT i3 EDOCR Praoning [+ 0.0
. 38 z [OCR Duatty Improverment 6. 162.0
; Yol L 08 Technicat Suppert - 50 eo
; ’ , 0.0
New PCA 16.0 880 TOTAL EDIOLR OF 0.1 b.3 g7
Carry Over PCA 5 1.0 COMPUNENT OPEHATHAND
LA Mentoring 5 12.9 iﬁﬁsoum Management 20 3587
Proargve Poliny Devt 0.2 1.4 Adminisirative Suppoti is £4.3
PCA EntarcementLitigation 2.4 .. 0F - T 1
Proactive Docket 147 294 33.8|TOTAL GO C 56, 112 2.8
] Y NONAVALABLERTE .. - - -
¢ [ Mew Campizint Resslution 4.5 7587 Vacatm&eaw T : s ' ss
| . . Catry Ovar Complaint Res. 28, . .10% Unm Leave Frwbart gt epgih U0 ogp v
. ) Complaint Monroring 28 - ad AR AR 8 G 0.0
: Case-Specific Palicy LRI ﬁTAL N F“?’“E RPN N TS 2 ] NiR
’ Tornpiaint ExfarameryLit, o1 6.5 i Lorgg, AT O Al B
Eomplaint Docket 180~ 380 a3t s onlt
Magnet Schoo! Reviews 60 - 68 o
Survey Suppont .0 a0
hocalional £6. MOAs 08 B8 SUMMARY .
eust Ser, Sublic lsta A TA 28 008 BCA 147 204 - 335
Program infe. Techaolody 60 80 Complaints 3 380 433
| an ket Program . 28 54 L7
Other Pragran EXS 55 5.7 | Total Program 6.2 724 825
QTAL FROGRAM 36 & 7.4 B2.5 iProgram Development . 1.7 34 ey 3O
L NI UOA, Cofe B Olher ] G Ty
Training Y 529 BDIOCK Cpsrations 2.1 * 82 62
Training Deveiopment 03 176 Component Operations 55 119 2.8
Focus SroupsiOukeath 65 254 Avaladie ETE 433 A78
R Non-Ayailatle FTE Bt 1221
YOTAL B0 17 34 39jTOTALFIE 56.6]
' Shoiis equal U
Anticnated Compiant Recepts : 487 {Rewews Panging From Prior Yesns 2
Complaints por FTE 34 2 [Revisws in Mondanng =
Peaging Sompimnts Owver 385 Days W 2
- Peniding Comiptamis Over 158 Days Ol 03
Lomplainis in Montatng . S5



http:5Q~o~IA~Va~,'~ab~~~F1~E::::====='~3~.9rrl~Pe~~~n[to~f~oe~R~FT~E::========:1S~.31

QCR's ELECTRONIC UERARY

EXECUTIVE SUMMARY

OCR's Elestronie Library Group was oreated to develop an electonit library system thet will deliver OCR's
policy issuances, ¢ase documentation, significant correspondence, technical assistance, and related materisls
to every OCR employee’s workstation; and to make acoess 1o the electronic hibrary data bases available 1o
the pubdie. The goal is 1o have 9 single source of OCR docurnent information.

This progect consists of three phases, Phage [ s design and development, Phase I is implementation, and
Phase J11 is maintenance, This decurnent includes recommendations for the project developed during Phase
i design activities, ‘

Chapter 1 outlines the recommended documents to be included in the Electronis Library {EL), such as
recipient leniers from December 1993 with substantive closure codes, corrective aotions plans, policies,
suatutes, and regulations. : :

Chapter 2 defines pwo approaches 1o elecironic retrieval of documents snd details recommendations
regarding search techniques. One recommendation is that the EL allow users to combine concept and text
searches. Appendix B outlines some detailed concept rees for inclusion in the lbrary.

T?zc recommended echnical spcczf’ cations are outlined in Chapter 3, including the OCR LAN hardware and

- sofrware f‘onfigmzzens costs, and implerentation. f . -l

L 51
LA I T

Chapter 445 details the staffing and training needs for the proposed EL Information Ccn:er w?z ch will
manage the daily operations of the EL. The procedure for coliection and redacting durrent decujrns is -
defined. This chapier also explains the recommended procedure {or glectronic transmission of %wm o

Cmet Fom U NeA PR TR 00, S v

documents from theregions into the BL., . ¢ 7~ R Al eI EALER

... !

men o e .. L L' e it Sty e TR i v

Jour options for :ram:ng regional staff iy the operation and admuusmnen of ihc EL are discussed in -

Chapter &, Each option details staffing, wavel, costs, and benefits. Option 1 is recommended, which

~ includes two to three trainers per region 10 spend four 1o 5ix days on ravel for a total cost of §35,528, which

includes zstimated air, hotel, per diem, and related costs for the trainers.

Chapter 7 38 dedicated o a discussion of Freedom of Information Act considerations in relation to the EL. It
is recommended that HQ staff redact materials prior 10 entering them imo the EL.

PHASE I - DESIGN AND DEVELOPMENT - l ' 1

1o if



QCR's ELIECTRONIC UBRARY

Short-term and long-torm strategies for making the EL accessible to the public are discussed in Chaprer &
A definition of the Internet and other related programs is included in this section, I8 reconunended that an

 OCR section be added to the ED Gopher, which was established i 1993 to digseminate information 2bout

the Department. Creation of an OCR Internet node is also presented a5 2 possible long-term solution. This
chapter defines the hardware and software requirements to produce the EL on CD-ROM and various
marketing strategics.

Appendix A includes a glossary of some of the terms and abbreviations used in this document,

PHASE [ - DESIGN AND DEVELOPMENT 2
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Incremental Development -+ .
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1998 E&S Compliance Report © 2000 E&S Compliance Report

15,0060 Districts

5,662 Districts
90,000 Schools

55,377 Schools

Proposed Reporting Methods
Paper Form

Diskette
Mainframe
Web-based

Actual Reporting Methods
Paper Form 41%
Diskette 55%
Mainframe 3%

School

p
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District - to - School

‘Incremental Development - Cycle 1

" OUTBOUND

OCR - to - District

Paper

Diskette {(IBM Windows only)

Mainframe Tape-
Web 1D and Password

Cycle 1 Plan

W

-/ fiucrcon

INBOUND

District - to - OCR

Voluntary web-based submission
- Diskette file transfer through web site
- Web-based interactive

Paper

Mainfraime Tape

. Sehool - to - District
Any exiting means (no Apple)
Plus Email IBM diskette files

Voluntary web-based reporting from Districts in addition to existing means. Encourage {')islriafis to email files to Schools.

Encourage District use of web-based submissions. Eliminate Apple diskette method 1o achievz immediate savings. Other savings
Ll L} - * L] " L * ) ¥ ! » *

o come from reduction in Paper and Diskette Districts who submit_ via Web and less damaged/remailed diskettes,

i

i<l

=

>

A

Harry A Hopkins, 703-275-5048, harry_hopkins@ed.gov
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Incremental Development- Cycle2 / §iucGrcon

g‘k - A T
[

OUTBOUND ‘ S INBOUND

QCR - to - District
Paper (discouraged)
Diskette (emailed only)
Mamnframe Tape .
Web 1D and Password

District - to - QCR

Mandatory web-based submission

- - Diskette file transfer through web site
- Web-based interactive

Papier (discouraged)

Mainframe Tape

| ED OCR

Sehoal - to - District
~ Voluntary web-based submission
- File transfer through web site
- Web-based interactive
Email Disketie file

District - to - School
Paper {discouraged)
Cmail IBM Diskette Files
Wb Permission

Cycle 2 Plan

Mail no outbound diskettes. Mandatory web-based reporting from Districts (in addition to mainframe). Discourage paper at all
levels. Encourape Districts to email files to Schools. Schools get voluntary interactive web ability. Districts grant web permission

to their schools. Immediate savings from not inailing diskettes and efiminating mail damage and remails. Other savings to come
from reduction in Paper method usage. . - Lo '

gl 7 . Hanry Aflopkins, £03-275-5048, harry_hopkins@ed.gov
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- Incremental Development - C})Cle 3 / §r1GiconN

OUTBOUND . INBOUND

OCR - {o - District

Paper (minimal)
Mainframe Tape

Web ID and Password -

District - to - OCR

Web-based interactive submisgion
Paper (minimal}

Mainframe Tape

district - to - School
aper (minimal)
Yeb Permission

School - {0 - District |
~ Mandatory web-based interactive
Paper {minimal)}

Cycle 3 Plan

Create no disiﬁettes Mandatory web- based reporting from all {in addition 1o mainfrarme). Minishalize paper at all levels. Districts
grant web permission to their schools. Immediate savings from not a,reatmg, diskettes. Other savings to come from reduction in
Paper methad usage. :

4 < <} > 1D / - “ - - . Harry A Hopkins, 703-275-5048, harry_hopkins@ed.gov
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ASC CRITICAL AGENDA

May 13, 1896

H.

{1l

V.

e
LEADERSHIP
1, Atignment/Selling the Vision
2.+ Betting Clear Expectations and World Class Standards
3. Expanding the Leadership

| CLEAR AGENDA FOR ACTION

4, Keeping the OCR Dacket Most Relevant

5, - Securing Necessary Resources

6. Managing the ASC Agenda

EFFECTIVE MANAGEMENT FOR PGSITIVE CHANGE
7. Ensuring the Achievement of Strategic Objectives

8. Ensuring the Functioning of Our Networks
9. Ensuring the Heaith of OCR Systems

ACCOUNTABILITY FOR RESULTS

(Cuts across all critical agenda #ems.

Proposed or draft ftems are in itolics.,

Agreed Hems are in normal print.

g e ot




2. aade

Success Looks Like. ..

Specifie ASC Projects

To Be Done iy

Paing Person

V. ACCOUNTABILITY

i LEADIERSHIP

¥ Alignienifbelll

ng the Vision

Sty havor amedd vensfer siond
OCRs Mission, goals and
objectives aX set oui in the
Straregic Flan

Staff feed no e thon a siep
removed from ihe ASC, and
feel Jieard

Staff see ond believe thar we're
here for themn

QUR’s Senior Managers are
efranchised & empowered

We heant that Leadership iy
less a set of discreer tasks than
something that needs io fmbue
everything else we do,
colfectively and fndividually,
Sonie ASC niemibers nofed dhal,
evest as we work together, ASC
memnbers sl will need,
individuatly, to put good ideas
fo work without waiting for
“the ASCY 10 act,

Better use aof Friday calls

We don 't know hrow we re
doing in this areq.

2. Setting Clear 12

spectations and World Clags Standurds

Dest practices are shared--amd
implemented!--across the
agency

Pevelop "Roles and
Expeciations” Pieces

Set high standards for
progeve cases o

Ser figh standards for
compiainl resolution

Set ciher custonwy service
standands

Finisht work of "Case Strategtes
& Standards for OCR Work"®

"Rest practives™ Roundiable?

Tom, Sue, Cathy, Linds

*a

Expecintions are undenvay,
it not there, vel

Warld class standards aren’t
there, vet,




Success Looks Like...

Specific ASC Projects

To Be Done By

Point Person

V., ACCOUNTARILITY

3. Expanding the Leadership

Plan for critical hires in
Y 1996

Plan for critical hires in
FY 1997

Creare leadership development
opporiunities

Critical, higher-level hires
shendd be planned and 1o ihe
greatest extent possible in place
by Sept. 1996

~

1L CLEAR AGENDA FOR ACTION

4, Keeping the OCR Docket Maost Relevant

Increased niomber of good
cases

Increased nunber of
L enforcemtent cases

Cases are prosecuted guickly
and effectively; needed
coordination is seamless

Increased Intelligence and
Coordinated Response on
"Defensive” Isstes

Complete 1997 Docket
Planning for EDs, P/L and
Resource Groups

Maowhly (Dimonthiy?) status
calls w/ NVC, RCP

A roundiable aroumd
etforcement issues may help

ECs, At C Coe .

ECs . -

May 31; June 14

Ongoing

Impact data is limited; general
dissatisfaction expressed by
ASC members on dala.

{mpact benchmarks not in
place.




Success Looks Like,..

Specific ASC Projects

To Be Done By

Point Person

IV, ACCOUNTABILITY

5. Securing Necessary Resources

Fiscal resources are well
allocared

Human resource capacity is
increasing

Outside resources are being
cultivated

1
KNey Pragram/Policy resonrces
are available

Teclnology resotirces are
widely available

Complete 1996 Resource
Planning

Conduct 1997 Resource
Planning

Quarterly (bimonthly?)
Resource check-ins

Plan for a Smaller OCR

Any anticiapted hiring should
to the grealest extent possible
be planned and execrited by
Sept. 1996

—

Hard to tell whether choices
we made actuaily paid aff;

No real benchmarks in place.

6.  Management of the ASC

We know what we’re doing

We see progress in getting it
done '

Satisfaction witlt our work is
high

Next Meeiing Planning

We have done some check-ins
with ASC members, have
limited impressions from
others.

At least we're started!
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Success Looks Like. ..

Specific ASC Projects

To Be Done By -

Point Person

IV. ACCOUNTABILITY

Mnr. EFFECTIVE MANAGEMENT FOR POSITIVE CHANGE

7. Ensuring the Achievement of Strategic Objectives

Larger numbers of students are
served by real and positive
change

Fewer "misses™ or lost
cpporiinities

)
We are hitting and making
jrogress on all nine strategic
objectives

Outside advocaies, educalors
and civil riglts attorneys
would give us a B+ in 1997.

Review and revise specific
strategic plan initiatives, or at
least, success measures and
crifical initiatives

Special artention needed for
boxes 5 {models that work) and
6 (empowerment of others)

Quality assessment is not in
place at the "macro” or OCR
level.

Quality assessment is not in
place at the “micro”™ or case
resolution team level.

Customer satisfaction data (s
molty.

Sense that consequences for
non-compliance by recipients
are not swift or sure enough

8. Ensuring the Functioning of Our Networks

Iternal subject-area neiworks
on track

US/ED constituencies an track
il constituencies on rrack

Recipient constitiiencies on
frack

E lucator constituencies/
resonrces on track

Advacacy/Parent constitiencies
on track

Public Affairs on track

Unclear sense of goals or

critena for effectiveness

\_-.




R Success Looks Like...

Specific ASC Prajecs

To Be Done By

Point Person

V. ACCOUNTABILITY

8. Ersuring the Health of OCR Systems

L4 relations on track
Dryontzationad issues on trock
Staff is mare productive
Muanagers are more gffective

i Team eccountability is
il increasing

The difficelt is becomting
rowine: what in 1995 is o
big, teugh cose, fn 1997 all
CRTs can do

H Key barriers are identifted and
removed

Sotutions are tailored to
individual preblems/chaltenges

EEO/Equity systems are on
frack '

Job satisfaction is growing

Muost of ihe implemeniation for
GCR systems happens at the
Division ar {ecal fevel, The
AST may provide o good
Jorum, however, for
expectations ond approaches
around, for exatple:

- Surcesy in LM relations

- Petformemce appraisal/
Jeedback system alignment with
OCR standards amd
expeciations

- Awards system alignment with
CCR standards and
xpesiations

- Carreclive acrions systenis
aligrnent with OCR standards
amd sxpectations

- LA isswes

Norma and Cathy to set up

meeting w/ Marvin Farmer - -

ua

Next face-fo face meeting of
ASC

Should have some belter
benclunarks for LM reladions
after meeting w/ Marvin

We don’t measure againgt
standards of performmance well
fstandards aren't there};

Conisequeences af not meeling
standards are unclear,
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Hiflary, Rosetla

From:

Sent:
. To:

Subject:

@

CHARTER DOC

Norma V. Canlu [Norma V. Canty at WDCFRT] on behalf of Norma V. Cantu’

Frigay, November 13, 1988 10:39 AM

Susan Bowers: Arthwur Coleman: Steve Cramolini; Lilan Dorka; Paul Fairley; Richard Foster;
Eideen Hanrahan, Roselta Hillary; Cathy H. Lewis; Jeanetie Lim; Millie Paimer; Raymond
Pierce; Taylor August, Angeig Bennett; Lilisn GCutierrez; Thomas Hibing; Gary Jackson; Linda
MoGovern Archie Meyer, Harry Orris; Stefan Rosenzweig: Gary Walker; Heien Whitney:
Brenda Wollf; Alice Wender; Wendella Fox, John Fry; Nick Dorka, Craig Seymour, Kelly
Saunders; Sheila Harvey: Marvin Farmer

Naote to All OCR Staff on Tech. Boarg

Please circulate broadly--

. Although we nave made great progress in the last few years, JCR needs
o continue to maximize I1ts efforss to use technology effectively. We

need o ba surg that avallable funds ars invested wisely, that our

strategies are ailgned with che Departmentts efforve, and that new
iniriatives support our program obiectives and needs, including

improved customer service. While the ASC has  provided excellent input

te me in making vechnology budgert decisions, our abiiity to move

. forward as aggressively as we would like has bsen hampered by our

inability %o consistently bring together ataff wish a wide range of
- prganizational, program, fiscal and technical expertise &g one Qroup
. re provide input to me on technology decisions. :

o PR
Lagt year, Gaxy Jackson helped me pull together the T&Qhéolcgy

advisory Group {(TAG), which was a firsc attempt to address chis need.

Building on 'the experience cf that group, I have, naw "pulled tagegher a
Technoloyy Advisory Board to prov:.de me with-direcs adviee., Like the

TAG group it will include staff with technological expertise, bur it
will ‘algo inciude senior managers who-can bring a broad rangs of

addivional

skills to the discussion. The purpase of this new board
is to obring together what I think is an appropriate cross section of
- oCR seaff to help us find ways to capitalize on the opportunities
ereated by technology. The group, chaired by Art Coleman, complements .
our excellent Informazion Technelogy Team and will, of course, coordinate

closely with them and will rely heavily on their expertise, as well as that

- 5

= *,
LIRS » g -,

of zhe Office of the Chief Infermation Officer (DOI0}.

In addicion to providing specific input to me on planning and
investment degislions, I anticigars that the board will serve as a
forum within QCR for z contimuwing pational cosversstion on technelogy,
T encourage all stalf to parcticipage in these discussions as they

DUouT.

A copy of the charter for this group i{s attached for your
information,


http:additior:.al
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ASSISTANT SECRETARY'S TECHNOLOGY ADVISORY BOARD
CHARTER

OCR must continue to find ways {0 maximize the effectivenass of its human, technology
and financial resources o ensure the vigorous enforcement of federal civil righis laws.
The Technology Advisory Board is created (o ensure that OCR is capitalizing on the
opportunities created by technology and the intemet to achieve these objectives . The
Board serves in an advisory capacity to the Assistant Secretary. The Board will work with
the Assistant Secretary (o coordinate national strategic planning on technology fssues
and investments and to ensure that technology funding decisions are integrally related to
program objectives and neads, that they support OCR's capacity to respond 10 the
information resource needs of students, parents and other customers, and that they
enhance stafl development opportunities,  The Board will also provide the Assistant
Secretary with a techinology investment review process that, while encouraging
innovation and responding to agency specific needs, will ensure consistency with the
Depariment's overall technology support plan.

Membership: The Assistant Secretary will select upto 7

Board mermbers. The Deputy Assistant Secretary for Policy will serve as the
Chairperson.  The Board will include managers and staff with a wide-range of
organizational program, fiscal and technical expertise and will include an Enforcement
Director, an Enforcement Coordinator, an office Direclor, the Program Legal Group's
Departrmental liaison on research and information systerns, and 2 re;}resentat ve from the
Information Technofogy Team {[TT) in the Resource Management Grou p CCR's Budget
Officer will serve as an ex. (}ff itia m&mbe; o

LR . -
niJS 3

Membership Terms: To maintain continuity while broadening the participation -
opportunity, members of the Board will be appointed to serve staggerad terms. The AS
retains-the option of appointing members to serve consecutive terms. New terms will
begln January 2001 and every January thereafter. Appropriate onentation and tr‘ainéng
will be provided upon creation of the Board and again annually after the change in
membership. Beginning in October 1888, and each October thereafter, the AS will
identify members whose terms will end December 31, and new members who will take -
office the falldwi ing January.To provide for a smooth transition, new mermiare may
participate as observers during the intervening months.

Meeting: The Board shall meet at least quarterly and at other appropriate intervals as
determined by the Chalrperson,

Responsibilities: The Board will gather information, develop and review 1T proposals
and initiatives, including risk and retum analyses, defermine cost-g¢ffectiveness, and
evaluate the ability of the projects to mest OUR's mission and business needs, and maks
recommendations to the Assistant Secretary regarding 1T needs. Working with the ASC,
the Board will be responsible for formulating OCR's annual technology budget.

——
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Operational parameters: The Board, where applicable, will follow the guidelines sei fonth by the
Department in the "Enterprise Inforration Technalogy Architecture.” document, issued In dra%t on July 21,
1808 and Ofice of Management and ﬁudge* (OMB} IT Investimant Guidetines.
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. | . OFFICE OF THE INSPECTOR GENERAL

investigating significant instances of fraud, waste and abuse, The increase will support the
foliowing activities in FY 2001, '

Contracts

Financial Manaaeﬂem

. The O1G is requesting $1.57% million, an increase of $510,000, to cantract for the full
costs of the audit of the Depariment-wide fiscal year 2000 financial statements. The -
majority of the increase is for the additional work required to report separately on
Student Financial Assistance's {SFA) Performance Based Organization (PBO;}.

As required by the Government Management Reform Act (GMRA) of 1994, the OIG wilt
oversee the condust of an audit of the Department-wide fiscal year 2000 financial
statemenis by an independent CPA firm. This audit will inzhude the newly formed SFA.
Congress crealed the PBO 1o operate as a discrete management unil responsible for
managing the functions supporting the Title IV programs. The audit will result in two

- reports: {1} the Depariment-wids financial statements, including the PBO and (2) the
PBO's financial statements, saeparately,

The scope of the audit will include the examination of account balances, review of
apgplicable financial systems, evatuation on internal controls and compliance with

\ significant laws and regulations. Audit results will include an assessment of the falr
i. presentation of the financial statements, recommendations for improving financial

: b ‘accountability and stewardship, and identification of arsas requiring further review.

information Technalmv < :

The request includes $200,000 to mﬁtir}ue suditing the i}egxa{tm&n? s security conlrols of
its critical Information systems. The reviews of the adequacy of security contrals wil
provide managernent with an independent assessment of the impact of any weaknesses
an the information technology (IT} environment. These reviews will pwvide risk
exposure assessments both for the a.lee*tronzc data processing and manual portions of
tha [T control environment,

-Highly publicized incidents of successful hacking of government systems raise
the awareness of the need for hetter secuniy aver Federal information sysiems
and databases over the Internet.” ~or exampi, most grant recipients now request
funds, via the internet, directly from the Depan‘.ment’s financial system.
Additionally, the Department is promoting the use of the Intemet for students to

~ apply for financial aid.

--Due o the complexity of the issues involved with system security, OIG reqiires
the assistance of highly technical audifors to provide insight into current security
risk mversion methodologiss and assist the QIG in developmg its own staff
capabiliies in these areas,

AN WA b e

P

. Overhsad

GiG's overhead costs of $6.0385 million, which represent over 54 percent of the non-
personnel request, will intrease by $423,000 over 2000 primarily 1o cover costs

\\ . : M"?Q
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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT '

Nos, 99-35209, 99-35347, 99-35348

KATURIA E. SMITH, et 21, Plaintiffs-Appc)lants
¥,
THE UNIVERSITY OF WASHINGTON LAW SCHOOL, et al., Defendants-Appellees

'y P ‘
a, th Ty e

ON:APPEAL FROM THE UNITED STATES DISTRICT COURT
" FOR THE WESTERN PISTRICT OF WASHINGTON

N P

3 t ek p s ow e
o ek A
l\.':-‘g. :‘“,. {;‘31“’(‘_‘”, (VI I

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE SUPPORTING
APPELLEES AND URGING AFFIRMANCE

INTEREST OF THE UNITED.STATES
CXRE I & AN

This case presents the important question whether institutions of higher education may consider the
race or national origin of an applicant as one factor 1n an admissions decision in order to further the
compelling educational goal of srrolling a diverse student body. The United States Department of
Education has primary responsibility for the administrative enforcement of federal civil rights laws
affecting educational institutions, mcluding Title VIof the Civil Rights Act of 1964, 42 US.C. 20004
¢t seq., which prahibits discrimination on the basis of race, color, or national origin by recipients of
federal financial assistance. The Department’s regulations and pohey guidance interpreting Titdle VI
pravide that educational institutions may take race into consideration for purposes of remedying past
discrimination or enrolling a diverse student body. See 34 C.F.R. 100.3(b}6){1)-{i1}; 59 Fed. Reg.
8756, 8759-8762 (1994). In addition, the Depariment of Justice ig responsible for the judicial
enforcement of Title VI and for enforcing the Equal Profection Clause under Title [V of the Civil
Rights Act of 1964, 42 U.S.C. 2000¢ et seg. The United States thus has an interest in participating in
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Jitigation not only 1o support the appropriate and lawful use of narrowly tallored affirmative action
nrograms by educational institutions, but also 16 ensure that the important constitutional issues raised
by such prograns are reached only when necessary and only after the development of a full fuctua)
record.

STATEMENT OF THE ISSUES
The United States will address the following issues:
1. Whether the district court correctly held thal plaintiffs’ claims for prospective reliel are moot.

2. Whether thus Court should dismiss the discrctionary 1292(b) appeal of the dersial of plaintils’
motion for partial summary judgment in light of the changed circumstances since leave 10 appeal was
granted.

3. Whether the district court correctly held that the University of Washington Law School may
constitutionally consider the race of applicants us one factor in its admissions process in order to
pbtain the educational benefits of a diverse student body.

STATEMENT OF THE CASE

1. This casc involves a challenge (o the sdmissions policies of the University of Washinglon Law
School (the Law School). Unuil late 1998, the Law School considered race as one facior among many
in its admissions process for the purpose of envolling a diverse student body (ER 1 i‘}{i}‘m Plaintiffs
Katuria Smith, Angela Rock, and Michael Pyle, are white applicants who were denied ndmission to
the Law School for the academic years 199411995 and 1996 regpectively (ER2-3), Smith and Rock
attended and graduated from other law schools (see ERZ-3). Pyle iniually did not atiend law school,
but he has been admitted to the Defendant University.of Washington Law School (Br. 7} 2. In huly
1997, plaintiffs filed suit against the Law School and four of its present and former administralors
(ER1). Plaintffs atleged that, by considering race in the admissions process, defendants discriminated

against them in violation of the Equal Protection Clause of the Fourteenth Amendment (ER 1.3
Plaintiffs brought suit under 42 U.8.C. 1981, 42 U.S.C. 1982,.and 42 U.8.C. 20004 gl seq. (Title VI
(ER2). -

3. On Apnil 22, 1998, the count centified a class under Fed. R. Civ. P, 23(bX2) consisting of all white
applicants whe had been denied admission to the Law Schoo! since 1994 (ERZ10). The court held
that the class would be "limiled 1o claims for iyunctive and df:clarzzwrv reliet (ERZ&) The court
denied plaintiffs’ motion for class certification of the damages clains, reasoning that claims for
damages “urafed] on the.individual circumstances of each applicant” and therefore were not
appropriate for ¢lass treatment {(ER242). The court bifurcated the trial, holding that the claims of the
"named plaintiffs” for damages would be addressed, if necessary, after liability was ostablished
(ER242.243).

The April 22, 1998 order did not specificaily address plaintiffs’ alternative request (o cortify the class
pursuant to Rule 23(b)(3). In a subsequent order, dated February 22, 1999, the court stated that it was
also denying class certification of the claims for damages under Ruie 23{b}3) (ER858). Plaintiffs
have not appealed the orders denying class certification for damage claims.

The April 22, 1998, drder also denied the individual defendants’ motion for summary judgment on
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their claim that they were entitled to qualified immunity on platntifis’ Section 1981 and Section 1983

claims (ER217-224), The court held, and the plaintiffs conceded, ] that the individual defendants
would be entitled to qualified immunity if they had implemented an affirmative action plan that wag
conszszem Wzilz the “Harvard p?an endarsed by J ustlcc Powell's opinion in Regents of the L}niverszw

to be mappw;zrzaia %‘sw CVET, becaz.se plaintiffs were clalmmg Ihat the Law School's plan 1 praciice
was not consistent with Justice Powells opinion, and plaimi ffs were entitled to 1ake discovery on this
claim {(ER224). For simiiar reasons, the court also denied the Law School's motion for summary
}'udgmem on the Title V1 claim (ER224-228).

4. On Novomber 3, 19Y3, the voters of the State Qf Washington approved itiative 1-200, which
states, in relevant

part (ER249, emphasis added):
The state shall not discriminate against, or grant preferential treatment to, any individual

or group on the basis of race, sex, color, ethnicity, or national origin in the operation of
public employment, public education, or public contracting.

On November 3, 1998, hours after 1200 became law, the President of the University of Washingion
dirccted 4t of the University's schools and colleges, including the Law School, "to suspend the use of
race and sex as factors in admissions degisions * ¥ * (ER253). On December 3, 1298, the Law
School adopted a new admissions policy eliminating the use of race and ethaic origin in admissions

' decisions (ER236-237, R X R R Tt

R

5.0n February 10, 1999, the court dismissed plaintiffs'sclaims for injunctive and declaratory relief as.
moot in light of the passage of 1-200 and the Law School's new adimissions policy {ER791). The court
then decertified the class that it had prcvmm]y ccm xcdisolcly for\ zn_]zmc!wc and declaratory rehiel
(ER803-8033, - P STy

. A L
On February 12, 1999, the court denied plaintiffs’ cross-motions for summary judgment on therr Title
V1 claim against the Law School (ER804}. Declining plaintiffs' invitation to_follow Hopwood v.
Texas, 78 F.3d 932 (5th Cu), cert, denied, S18 U5, 1033 (1996), the count heldHthat Bakke remained
good law and that universities therefore may, consistent with Justice Powell’s opinion, consider race
as one factor in a narrowly taifored admissiony process {ER8(5-B11). At the same time, the court
again concluded that material issues of fact concernt ng whether defendants’ former admissions
program had been consisient with Justice Powell's opinion precluded entry of siinary judzment for

defendants (ERB12).

6. Plaintiffs appealed the dismissal of their claims for injunctive rehief pursuant 28 U.S.C1292(a)(1)
(ERB62). Plaintiffs also petitioned to appeal the class de-certification order under Rule 23{f} and the

dental of partial summary judgment pursuant to 28 U.S.C. 1292(b). Defendants did nat oppoese either
petition and this Court granted both. At the parties’ request, the district court stayed the wial pending

dispasition of these interlocutory appeals (ERB61).

SUMMARY OF ARGUMENT

The district court property held that plaintlis’ claims for prospective injunctive and decleratory relief
are moot in light of the passage of 1-200. In response to 1-200, which prohibits racial preferences in
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public education, the University prohibited its components from taking race into consideration in the
admissions process, and the Law School changed its adnissions policy accordingly. In Iight ofithe
fundamental change in state law and the resulting change in the Law Schoel's admissions pelicy, in
order to obtain prospective relief, plaintiffs must show that it 1s likely, as opposed to merely
speculative, that the Law School will disregard state law and University policy and re-institute the
consideration ¢f race in admissions. Defendants make no attempt 1o make such a showing,

The absence of a viable claim for prospective relief and the recent decision of this Court in Humter v,
Regents of the Umversity of Californza, - F.3d «r, No. 97-55920, 1999 WL 694865 {Sth Cir. Sept.
9, 1999} makes the 1292(b) appeal on the validity of Bakke inappropriate. The validity of Bakke is
potentially relevant to only pant of plaint{ls’ multi-count complaint and, depending on the cutcome of
the trial, the distriet court could enter s judgment for plaintiffs on all of their claims without ever
reaching the Bakke issuc. This Court has made clear that the court of appeals should grant review

- pursuant to 28 US.C. 1292{b) only 1n extraordinary circumstances. Where, as here, the sole issue

raised by the 1292(b} appeal will not obviate the need for o trial and might not even be necessary to
the ézsposzz:czz of the case, such exiraordinary circumstances are not present.

Assuming this Court reaches the merits of the 1292(b) appeal, if should hold that Bakke remains
hinding precedent and that a University may constitutionally consider race as one factor in its
admissions process i order 1o obtain a diverse student body, Bakke clearly held that university may
constitutionzally consider race in their admissions process ¢ven when it was nol necessary to remedy
past discrmination at the University flself. This Court in Hunter also has rejected plainzzi‘fs argument
that the use of race v public education is never pazmzsgzbic cxeepi for z*cmcémi purposcs Those
holdings foreclose the result plaintiffs seek here, This Courf has no amhemy to ignore Bakke based
on speculation about what the Court would do if it were to revisit the issues raised in that case, Only
the Suprenie Court nuay overrule its own decistons.

Dol TR Y v.fs,u .
L8 *‘i.:«*.s gernenieds
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THE COURT CORRECTLY HELD THAT PLAINTIFFY CLM’%S FOR PROS?EC?W}}I
INJ U\‘CT!VE AND DECLARATORY RELIEF ARE MOOT

. The district cowrt property held that plaintiffs' claims for prospective relief are meot. Mootness is “the

docirine of stunding sct m a ime frame: The requistte personal interest that must exist at the
commencement of Htigation (standing) must continue throughout its existence {mootness)." ™, . .
Anzouans for Ofhcial Enelish v. Artzona, 520 .8, 43, 68 n.22 (1997); Cock Iniet Treaty Tribes v
Shalala, 166 F.3d 986, 988 (9th Cir. 1999). In order to obtain prospective injunciive and declaratory
relict, iiie plaint{T must show, &l each stage of the lifigation, that it is likely, rather than merely
speculative, that he or she will be injured in the immediate future if relief is not granted. See Lujan v.
Defenders of Wildlife, 304 1.8, 355, 360.561 (1992); City of Los Angeles v. Lyons, 461 .5, 95,
102, 111 {1983} Nava v. City of Dublin, 121 F.3d 453, 455-460 {Sth Cir. 1997), A claim for
prospective relief becomes moot after the defendant's challenged activily ceases if' it is "clear that the
alleged violations could not ressonably be expected 1o recur.™ See Ruiz v. City of Santa Maria, 160
F.3d 543, 545 {9th Cir, 1998), cort. denied, 119 8. C1L.2367 {1999},

Applying these principles, the court’s decision that plantfis’ claim for prospective relief is moot is
clearty correet. 1-200 has changed state law in Washingtlon: racial preferences in public education in
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Washington are now impermisstble and the University has direcied the Law School to stop
considering race in 118 admissions process. The Law School has adopted a new admissions policy
under which rage will no longer be considered. There 15 no need for relief requiring the University o
do what 1t has already done, ‘

In order to obtain prospective relief notwithstanding the change in Washingion law and the Law
School's change 1n its adnissions policy, plaintiffs would have to show that one of the following
scenarios is "inuninent,” see Defenders of Wildlife, 504 1.8, al 560: (1) the Law School will disobey
the University's directive; {2} the University will rescind its directive and tell its components that they
may consider race in the admisstons notwithstanding the passage of 1-200; or {3) 1-20C will be
repealed. Plamtiffs do not allege, much less altempt to show, that any of these events is likety to

happen m the near futu re &4

Plaintiffs’ relinnce {Br. 32) on the dociring concerning the voluntary cessation of illegal activity is
misplaced. The "voluntary cessation™ doectrine docs not relieve plaintiffs of their burden under Article
I to show that there is a "reasongbie possibility that the unlawful conduct will recur.” See Armster v.
United States Dist. Court, 806 ¥.24 1347, 1358 & n.16 (8th Cir. 1980); accord Defenders of Wildlife,
504 1.5, at 561, There is no suggestion that defendants changed their policy only temporarily in an
cffort to avord an ijunction, or that they are free 1o or will reinstate their old policy al any time.
Compare City of Mesgutte v. Aladdin's Castle, Ine. 455 U8, 283, 288 (1982). Defendants did not
change their policy voluntarity, but were ordercd to do so in response (o a fundamental change in
Washington Law that continues to constrain their conduet. This case is therefore similar to Banas v.
Dempsey, 742 F.2d 277, 278-279 (6th Cir. 1984}, aff'd sub nom. Green v. Mansour, 474 U.S. 64
(1985), where the court held that plaintiffs’ claims for prospective relief were moot because the State
had changed the challenged policy in response to a new federal law. Because plaintiffs Bave not
established that there is any reasonable possibility that defendants can or will re-institutesthe use.of,
race in their admissions process, plaintiffs’ claims for prospective relicf are moot. ‘See Native Vzi%agﬁ’

- of Noatak v. Blatehford, 38 F.3d 1505, 1510 (#h.Cir.. 1994} ("A statutory change %24 isusually -

enough to render a case moot, even 1f the legislature possesses the power to reenact the statule after
the lawsuit is dismissed."); Committee for the First Amendment v. Campbell, 962 F.2d 1517 (10th
Cir. 19923 (university's adoption of new policy regarding showing of filins mwooted claims for
myunctive relicd).

Nor does this case fall within the mootness exception for conduct that is "capable of repetitton, yet
evading review.” That excepiion is applicable only if "(1) the challenged action [is] in its duration too
short to be fully litigated prior (o i1s cessation or cxpiration{;] and (2) there [is a reasonable

expectation that the same complaining party {will] be subjected to the same action.” Lewig v,

Continental Bank Com., 494 U8, 472, 481 (1990) {cmphasis added). Plaintiffs have not shown that
the Law School s likely continually to reinstate its previous admissions policy and then withdraw it
thereby svoiding review, Sce Adarand Constructors, Inc. v, Slater, 169 F.3d 1292, 1296 (10th Cir.
1999). Nor have they shown that there is any reasonable expectation that defendants wall reinstate a
race conscious admissions policy.

i

THIS COURT SHOULD DISMISS PLAINTIFFS' 1292(b) APPEALOF THE DENIAL OF THEIR
MOTION ?{}R PARTIAL SUMMARY JUDOMENT

This Court should dismiss the appeal that 1 mitially approved pursuant to 28 LL8.C. 1292(b). Section
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1292(b} permits an appeal of an interlocutory order that otherwise would nol be appealable when: (1) .
the order invelves a controlling guestion of law as to which there s substantial ground for difference
of opinon; and {2} an immediate appeal from the order may materially advance the sltimate
termination of the litigation, 28 U.5.C. 1292(b). The court of appeals may decline 1o hear the appeal
for any reason even if the jurisdictional requirements are met. See Coopers & Lvbrand v. Livesay,
437 U.S. 463, 473 (1978). This Court has made clear that an appeul under this Section should be
allowed “only in exceptional situations in which allowing an mierlecutory appeat would avoid
protracted and expensive litigation.” In re Cement Antitrust Linig,, 673 F.2d 1020, 1026 (9th Cir.
1982}, accord Coopers & Lybrand, 437 1.8, at 473. As this Court noted soon after Section 1292(bh)
was enacted, the provision "was intended primarily as a means of expediting litigation by permitting
appellate conmideration during the carly stages of litigation of legal questions which, if decided in
favor of the appeliant, would end the lawsuit ™ LUmted States v, Woodbury, 263 F.2d 784, 785 (9th .
Cir, 1559) (emphasis added).

Although this Court initially approved the 12%2(h) appeal, the petition was not opposed and the

merits of granting the petition were never bricfed. A coun of appesls may dismiss a 1292(b) appeal

that 1t has previously approved whenever changed circumstances or other facls suggest tha

permitting the appeal 1s no longer appropriate. See, c.g.. Nickert v. Puget Sound Tuu & Barge Co.,

480 F.2d 1039, 1040 (9th Cir. 1973); United Statés v. Bear Marine Servs., ltic., 696 F.2d 1117, 1119

{5th Cir. 1983). For several reasons, the strong pelicy against “"piccemeal” appeals, see Eisen v.

Carlisle & lacquelin, 417 118, 156, 170 {1974), now requires dismissal of plaintiffs' 1292(b) appeal.

First, there is no longer a controlling legal question for which there 15 a substantial ground for

disagrecment in the Ninth Circuit, Plaintiffs’ principal claim is that race conscious measures arg

appropriate only when necessary 1o remedy discrimination at the institution (sce ER860-861). This .
Court has recently held 1o the contrary. See Hunter v. Regents of the Umiv, of Cal., -~ F3d —, No. . e
97-55920, 1999 WL 694865 (9th Civ. Sept. 9, 1999). P T T L e o2

Second, the 1292(b) appeal will at most only resolve one count ofa zmz]n«»mum com;:lami and zz wziiﬁ P
not make 4 trial unnecessary. Plaintiffs' appeal raises only the narrow question of whether Bakke. vt e
remains valid, i.e., whether ‘the interest in enrolling a diverse student body mayeverbea compcilmg, i

interest. That question has no relevance 1 plamti{fs’ Section 1981 and Section 1983 claims against

the individual defendanis.t¥ Plaintifls have stipulated that these defendants will be entitled to

" wquakified imrmmity as long as their actions were consistent with the requirements set forth in Justice

,Powell's opinion in Bakke. Therefore, plaintiffs’ appeal can only affest the resolulion of the Title VI

clatim against the Law School (& Regardless of how plaintiffs’ appeal is resolved, 1t will not obvinte
thc need f‘or a lrial on both Tiahiiity zmd éama&cs of pl a%ntif’?s claims against the iné%vi{iuai

Health & Hosp. Corp v..Blum, 678 F.2d 392, 397 (2d Cir. 1982); Cutamins v, EG &G Se&]a ne.,
607 F. Supp. 64, 65.(D.R.L 1988).

Third, a trial may render moot the gquestion sought 10 be reviewed, & fact that further counsels against
permitting the appeal. See Lerner v, Atlantic Richlield Co., 690 F.2d 203, 210 {Temp. Em. Ct. App,
1982). Plaintiffs-may prevail in the district court even if the court's ruling on the validity of Bakke is
feft undisiurbed. The court could find that defendants’ admissions policies were not zzarrowiv taijored
to serve the compelling interest in diversity and, therefore, discriminated against p laintiffs on the
basis of race. See, e.an, Wessmann v. (ittens, 160 F.3d 790, 795800 (Ist Cir, 1998}, Plaintifk could
seek relief based on the assumption that they would have been admitied, unless the Law School is
able to show that these plaintiffs would have been denicd admission under a race-neutral admigsions
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plan, Sce Regents of the Umiv, Of Cal. v. Bakke, 438 U.S. 263, 320 & n.54; Hopwood v. Texag, 78
-F.3d 932, 956937 (5th Cir.}, cert. denied, 518 U.S. 1033 (1996). Thus, whether plainti{fs prevait on -
the narrow grounds that the admissions policy was not consistent with Justice Powell's opinion in
Bakke or on the broader grounds that any consideration of race violates the Equal Protection Clause
of the Fourteenth Amendment, their right 1o relief will be the same.

Finally, the Law School has raised 2 good {aith defense 1o 1ts liabihity under Title VI for damages.
Defendant argues that s fong as its policies were consisient with Justice Powell’s opinion in Bakke, 1t
should not be required o pay damages, even if Bakke is cventually overturnad {Appellees’ Br, 30.31;
ER226-227). If this defense ullimately is sustained by the inal court, the queston of whether Bakke
tias been overrvled would be irrelevant {o the Title VI claim for damages. Thus, this Court would
likely have 1o resolve the merits of this defense in order to know whether reaching the merits of the
1292(b) appeal can have any effcet on this litigation. The fact that this Court would have to consider
this additional issue -- an issue that would be meot if plaintiffs prevail in the district court by arguing
that the Law School's implementation of its admissions program violated Bakke standards -- is yet
another reason why the court should dismiss the 1292(b} appeal.

In sum, 28 U.S.C. 1292(b) should be reserved for situations where it will eliminate, not generate,
unmecessary litigation. See Note, Interlocutory Appeals In the Federal Courts Under 28 US.C, 1292
{b}, 88 Harv. L. Rev. 607 (1975). Furthermaore, this Court should not reach important constitutional
issues, such as the continued validity of Bakke, unless w18 necessary to do 0. Oregon Shortling R.R. -

. Lo. v. Depariment of Revenue Oregon, 138 F5d 1259, 1264 (8th Cir. 1998). Because ﬁlamitffs

dppeai will not efiminate unnecessary litigation, it should be dismissed !
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- “~If this Court chooses to address the merits of the 1292(b) appeal, this Court should follow Bakke and

hold that a zznivursiiy mzy consiée? ﬁze race a{ app?ica’}is as one f;zcti}r inis aémissiezés dmiai@n& in
Sﬁprcme Court aff rmcé a Calzfamm &uprcmf: Ccurz }udnmem ho&rjmg that 2 state mcfhcai school's
use of a rigid racial admissions quota was unconstitutional, but reversed that portion of the judgment
. that complmely barred the school from constdering race in its admissions process. Five Justices
joined in the Court's holding that the medical school constitutionally could consider race under a
"properly détised admissions program.” Regents of the Univ, of Cal, v. Bakke, 438 U.S. 265, 320

{Opinion of Powell, L.); id. at 328 {Brennan, 1., concurring in the judgment in part and dissenting in
part). Thus, despite the fact that the medical sc}iﬁol had neither asserted nor demonstrated a need 1o

-remedy any present effects of diserimination at the school itseld, see 1, at 296 n.36 (Opinion of
Powell, 1}, the Court expressiy refused fo prohibit consideration of race aliogether.

Justice Powell's separate opinton has been regarded by lower federal and state courts and by

commentators for the past two deoades as staling the applicable Taw S22 That opinion identified the
medical school's interest in providing the educational benefits of a diverse student body as a
constitutionally permissible basis for consideration of race in admissions. See Bakke, 438 U8 at ~
311-315. Applying strict scrutiny, i, at 291, Justice Powell found that "[aln otherwise qualified * * *
student with a particular background * * * may bring 1o a professional school * * * experiences,
outlooks, and ideas that enrich the training of ifs student body and better equip its graduates.” Id. &t

htip:/Awww asdoj.govieribriefs/smitiohum 1248106


http:Fc(h:.ml

Page 15 of 20

314, Justice Powell emphasized, however, that race is merely one of many aspecis of diversity, and
+ that a narrowly tailored adivyssions program must treat all appheants as mdividoals. See id, al 318,

The Supreme Court has never disavowed either Bakke's holding that 2 university cannot be enjoined
from the narrowly tailored use of race in s admissions programs or Justice Poweil's opinion stating
that the educational benefits of diversity constituie a compelling state interest. Indeed, in 1980, the
Court reaffirmed that "z "diverse student body' contributing to a ‘robust exchange of 1deas’ is a
‘constitutionatly pormissibie goal’ on which a race-conscions vniversity admissions program may be
predicated.” Metro Broadeasting, Ine. v. FCC, ‘49? U.S. 547, 568 (1990), overruied in part, Adarand
Constructors, Inc. v. Pena, 515 U.S. 200 (19595949 fugtice O'Connor has also noted that, “although
it precise contours are uncertain, a state interest in the promotion of racial diversity has been found
sufficiently 'compeliing,' at least in the context of higher education, to support the use of racial
considerations in furthering that interesl.” Wygant v. Jackson Bd. of Edug., 476 U.S. 267, 286 (1985)
{(¥Connor, 1., concurring) {citing Justice Powell's opinion in Bakke}.

The Department of Education also has relied on Justice Powell's opinion in Bakke in advising
educational institulions. The Depariment of Education has stated that the use of properly narrowly
tattored affirmative action to achieve a diverse student body does not vicolate the Constitution or Title
Y1 See 59 Fed. Reg. 8750, 8759-8762 (1994), 44 Fed. Reg. 38,309, 58,510-38,311 (1979}

Plaintiffs argue that the district court erred in concluding that Justice Powell's opinion represents the
holding of the Bakke Court.In Marks v. United States, 430 U5, 188, 193 (1977), the Supreme Court
explained that “Twihen a fragmoented Court decides a case and 1o single rationale explaining the result
- enjoys the assent.of five lustices, the holding of the Court may be viewed as that position taken by
. ' “those Members who concurred in the Judgment on the narrowest groundsi.]” Some courts have held
- that‘an’ opinion’ tcpresents the "narrowest grounsds” only when 3t represents a "comypon denonunater ¥
< of the Court's reasoning” and "embod({ies] a position implicitly approved by at least five Jushices Vvh{}
Bk ,‘? 7 szz;vporl the judgment.” See, g.g sAssociation of Bituminous Contractors, Inc. v. Apfel, 156 F.5dyy
& 1246;.1254 (D.C: Cir. 1998); Rappa v. New Castle County, 18 F.3d 1043, 1057 (3d Cir. 1994). Evcn R
" “when no opinien represents 2 common denominalor of the reasoning of the majorxty of the Court,
- however, lower courts are siill bound by the result of the case and by those propositions to which a
majority of the Court did agree. See id. at 1043, 1060 & n.26.

Regardlcss of whether or noi Iustice Powell's entire ap%nicm m;zmscrzzs the holding of Bakke, the
preper y devised &dm*ssmn: program mvo]vmg the compet:twe consmerauon of race and eihmc
origin,” even i circumstances wwhare the usiversity has not asserted or demonstrated a need to
remedy any present effects of discrimination at the schood iself, Bakke, 438 US. at 296 n.36, 320
(Opinion of Powell, L}, id. at 328 {Opinien of Breanan, 1) (joining this part of Justice Powell's
opinion}, Moreover, the Court reversed the judgment of the Jower courtinsofar as it had granted the
sante relief -- an tnjunction prohibifing the university from "any consideration of the race of any
applicant”, se¢ )d. at 320 -- that piamm ffs seek here. Thus, Bakke clearly forecioses the resulf sought
by plaintiffs,

Relying on Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996), cert. denied, 518 U.S. 1033 (1996),
pi ain;iffs ask ﬁ’zis Cezzz‘! to declare ihaii Bakke has been mmlfzd by impiicaﬁon dnd contrary to

than slm{}y remedial purposes. In our view, Hopwood was wrongly decided. In atzem;%mg 16 élscem
what the Supreme Court would do in the future, rather than following what it had held in the past, the
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Hopwood majority ignored the Supreme Court's repeated admenition that lower courts may not
conchude that a Supreme Court decision has been overruled by tmplication. See Agostim v. Felion,
521 12.8. 203, 237.(1997) (quoling Rodrigucz de Quijas v. Shearson/Amerncan Express, Inc., 490
U.S. 477, 484 (1989)) ("[11f a precedent of (the Suprenie] Court has direct application i 4 case, yet
appears Lo rest on reasous rejecied in some other line of decisions, the Court of Appeals should
follow the case which directly controls, leaving to this Count the prerogative of overruling its own
decisions. ") The court of gppeals mgy not question the "soundness of * * * Supreme Court
determinations and their continuing vitalily in the light of later Supreme Court pronouncements, * * *
[1)t is for the Supreme Court, not [the court of appeals], 1o proclaim error m its past rulings, or their

c"osmn by its adjudications since. (11 Holmes v. Burr, 486 F.2d 55, 60 (9th Cir), cerl. denied, 414
S, 1116 {1973

The Hopwood court wrongly concluded that the use of race to promote diversity rests on
impermissible stercotyping. Sec 78 F.3d at 946. The Court reiecied that same argument i Metro
Broadeasting. See 497 1.8, at 579, Narrowly tailored race conscious admissions programs do not
assume that all minorities think alike. They simply recognize that, in the aggregate, race and ethnic
diversity, when considered in conjunction with other factors, will produce more diversity of
vicwpoints and perspectives in the student body than if the students were drawn frons a racially and
ethnically homaogenous group. See Bakke, 438 U.S. at 313 (Opinion of Powell, 1.); William G,
Bowen & Derek Bok, The Shape of the River: Long-Term Consequences of Considering Race in
Colleus & Umversity Admissions B {1998).

erroneous corzclzzsz_zm zhaz Rakke had been evemﬁaé 3?3;’3 make clear that Justice Powell's conclusion
that achieving diversity-can be a compelling governmental juterest is a correct statement of the Taw.
Two decades of expeniencein-implementing affirmative action plans modeled on Justice Powell's
opmion in Bakke have confirmed his conclusion that diversity, including racial and ethnic diversity,

- significantly: enhances the educational experiences of all students, See, e.g., Bowen & Bok, supra, at

279-280: Note,: An Ewdcnllarv Framework for Diversity as a Compelling Interest in Hivher

Education, 109 Harv -1: Rev. 1357, 1369-1373 (1996) {citing studies}, Daryl G. Smith & Assocs,,

Diversity Works: The Emersing Picture of How Students Benefit (19973, Gary Orficld & Dean
Whitla, Riversity & Legal Education: Stedent Experiences in Leading Law Schools, (The Clvil
Righis Project, Harvard Univ. ed., Aug. 1999). Furthermore, rescarch confirms that without some -
consideration of race and ethnicity in the admission process, the numbers of rcial and ethnic
minoritics in competitive colleges and law sthools would likely drop precipitously. Sec Bowen &
Bok, supra, ut 31-530; Linda Wightman, The Threat To Diversity in Legal Education: An Empirical
Analysis of the Consequences of Abandoniin: Race as a Factor in Law School Admission Degisions,
72 NY UL L. Rev. 1 (1997}

In other contexts, the Supreme Court has recognized that the principle of stare degisis is eritical to
maintaining respect for the rule of law and that the Court should be particularly reluctant to overrule
precedent swhere it has "engendered substantial reliance." See Adarand Construstors, Ing, S15US. at>
233 {Opinion of O'Connor, 1.) (citing Planned Parenthaod v. Casey, 305 U.S, §33, 854 {1952%). Such
reliance is present here. In the two decades since Bakke was decided, virtually cvery selective college
wzci pmfessianal schaot in the United Staies has relicd on Bakke in deveioping, anid imp?emm%izzg

\ c;zz*afzz% 3; crafled paiicles ihaa have been dmcieped in rﬁluuce on Bakke over the past 1wcnty VEUILS,

Thus, even 22‘ there were doubts about Bakke's continued vaiidity, this Courl would be required to
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overruling its decision,

Contrary to plaintiffs’ contentions (Br. 66}, the {ourt has never overruted Bakke and Meiro
Broadcasting’s holdings that non-remedial interests may, in appropriale circumstances, provide
sufficient constitutional support for the limited and narrewly tailored consideration of race and
ethniaity. Both Adarand Constructors, Inc. v. Pena, supra, and City of Richmond v. [LA. Crosen Co.
488 11.S. 469 (1989}, on which plaintiffs rely, involved the use of affirmative action in pubtic
contracting, 5ot higher education. It 1s hardly surprising that the Supreme Court in those cases did not
address or consider the Siate'’s interest In the educational benefits of 3 diverse student body, as that
interest bas no relevance to public contracting, which involves very different governmental interests,
and clearly implicaies only remedial anns. Justice O'TCounor's suggestion in Croson that racial
classifications should be "reserved for remedial settings” i order 1o avoid promoting notions of racial
inferionty, id, ut 493 {citing Bakke, 438 UL.8. at 298 {Opinion of Powell, 1.3}, must be read in that
context, Moreover, if Justice O'Connor had intended to overruie Bakke in that sentence, she certainly
would not have cited to Justice Powell's opinion in Bakke as support. And as Justics Stevens noted in
his dissent in Adarand, nothing in the majority opinion suggested that the interest of fostering
diversity could not, in appropriate circumstances, be sufficient to support race conseious measures in

govemnmont pmgrmrzs;ug‘j Sec Adarand, §15 U.S. at 257 (Stevens, I. dissenting),

In any event, this Court has recently held that a non-remedial purpose in the context of pubhic’
education may satisfy strict serutiny. In Hunter v. Repents of the University of Califorma, --- F.3d -,
Nop, 97-55920, 1999 WL 694865, at *2 & n.3 (Oth Cir, Sept, 9, 1999), this Coart held that California
had a compelling state interest i operating asrcsearch-oriented clementary school dedicated to
improving the quality of education in urban public'schools, even though the parties sgreed that the
schools admissions process was not pant ofia remedial program. Other courts of appeal have also heid
that non-remedial interests may satisfy.strict serutiny. See Buchwald v: University of New Mesxico
Sch, of Med,, 159 F.3d 487, 498 (10th Cir.s1998) (identifying compelling interest in public health);
Witmer v. Peters, 87 F.3d1916,,.918-919, {7th Cir.: 1996), cert. dented, 319 US. 1111 {1897}
{(ideniifying compelling mlercst isintegtity.of c:orrectmml facility's boot camp progran).

' oy
Sodbtag e iYL

Plaintiffs’ attempt (Br 64- 65) to equate ¢fforts 10 achieve educational diversity with the practice of
wholesale exclusion of racial minoritics simply ignores the nature of constitutional interests involved.
Justice Powsll never suggested that an educational institution could invoke "academic freedom” to
support racially discriminatory measures to reduce the lovel of diverse viewpoints and vigorous
intellectnal debate at 3 university. The constitutional difference befween efforts to enhance the robust
exchanye of tdeas and efforts io eliminate undesirable vicwpoinis is ﬁczzh&* subtle nor irrelevant,

]

In the absence of any Supreme Court authority overruling Bakke Ba‘&ke t%ns Ccari s?‘;{;a Id not frustrate the
efforts of university administrators to continue to provide the erucial educational benefiis of diversity.
We do not argue that the mere assertion of an interest in diversity always establishes a compelling
nterest supporting consideration of race or national origin in admissions. Plaintiifs are wrong,
however, in contending that the state inferest in the educational benefits of diversity can never, as a
matter of law, constitute such a compelling interest. Educational institutions shouid have the
opportunity t¢ demonstrate as a factual matter that the benefits of 2 diverse student body are
sufficiently compelling fo justify an appropriate and narrowly fatlored admissions program that
considers race as onefactor among many.

CONCLUSION
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The judgment dismissing plaintiff's claims for prospective relief should be affirmed. Plaiatffy’
interiocutory appeal of ‘%ie order denying their motion for partial summary Judgment should be
disnussed. In the altemative, the order should be affirmed.

Respectfully Sibmitied,

BILL LANN LEE
Acting Assistant Attorney General

MARK L. GROSS
TIMOTHY J. MORAN
Altomeys
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1. "ER __" refers to the Excerpts of Record. “SER__“ refers to the Supplemental Excerpts of Record.
"Br.__*refors (o the brief filed by appellants. "Appellees’ Br.__" refers to the brief filed by appellees.

2. Plaintiffs did not challenge the Law School’s consideration of cthnic origin.

3. Plaintiffy' briel opposing defendants’ motion stated:

“For purposes of this motion -- and only such purpose =~ p?amzzf fs wzii asszzms ﬁmt Justice Powell's
. lone opinion can be construed as the rationale” for the holding’ of the-entire Court in Bakke, and that

state actors may consider race for the non-remedial reason set f{mh in that opinion.” {(SER204}

. ~‘£ ‘\:f"-.&“‘,g

4, Plaintiffs rely (Br. 34) on a dehbcratwe m&momndmn wrltten' hefore [-200was passed, in which
the Assistant Altorney Generals (AAGs) of Washington outlingd for thé Attorney-General the "major
legal issues” raised by I-200 (ER263). This memorandum has no relevance to the issues in this
Htigation, The University has interpreted |-200 to ban all consideration of race in public education.
Plaintiffs have not demonsirated thal there is any likelihood that the University will reverse course

and interpret 1200 1 a different manner.

§ Unéar the Eleventh Amenémezzi piaimi ffs may not maiazain an action under Section 1983 or

ot

LIS O
6. Although the Eleventh Amendment ondinanly bars suit for damages against the State, Congress has
abrogated the State's immunity for Title V] claims. See 42 U.8.C. 2600d-7; Clark v, California, 123
F.3d 1267, 1271 (9th Cir. 1997), cert. denied, 524 1J.8, 937 {(1998).

7. Indeed, this appeal is not even likely 10 speed the ultimate termination of the Title VI claim. Even
i plaintiffs are successful, the court will still have to hold a trial on damages and make findings on
how defendants’ admissions process worked and if, and how, it damaged the plaintiffs,

& Dismissal of the 1292(b) appeal is appropriate régardless of whether or not the class was properly

. decertified.

9. See, e.5., Eisenbere v. Montgomery County Pub. Sche 19F. S{zpp. 2d 448, 433454 (D, Md.
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1998}, appeal pending, No. 58-2503 (4th Cir ) Weasmann v. Boston Sch. Commn, 996 F. Supp. 120
(D Mass 1998) rev'd on mzhc.r i_mumis szzi} nom. Wessmann V. Giitem 160 F3d 750 (%si Cir.

Univ, ofCal 8 Cal 3d 875, 625 P2d (}((I.al) cert. demed 454 iJ s 832(1?8%} ﬁgi}onazdv
Hogress, 598 £.2d 707, 712-?13 & n.7 (Wash. 1979). cert. denied, 445 UJ.S. 962 {1580); Akhil Amar
& Neal E{ax}a Bakkf:s Fate, 43 U.C.L.A. L. Rev. 1‘?4:3 1753 (1996} Charles Fried, F{}rewerd

ngrsccmmz i:xv: fwesn fcur J usiices uéliz would have been far more pennissive of race conseious
programs * ¥ * and four others who, on stalufory grounds, would bave been more resirictive”);
Vigeent Blasi, Bakke as Precedent: Does My, Justice Powell Have a2 Theory, 67 Cal. L. Rev, 21,23

{1579},

10. In Adarand, the Supreme Court overruled Meiro Broadeasting o the extent that that decision
applied a Jower level of cmst{iu{iami sc"iziz’ny 10 a f:cmc*ressiom%ly cnacic& p{{}g{am, See SISUS. at

11, Other courts of appeals have reached the same conclusion. See, e.g., Columbia Natural

Resources, Ine, v, Tatum, 58 F.3d 1101, 1107 n.3 (0th Cir. 1995), cort, denjed, 516 U.S. 1158 (1996)
{"While we understand that changes in Court personnel may alter the outcomes of Supreme Court
cases, we do not sit as fortune teliors, atiempting to discorn the future by reading the tea leaves of
Supreme Court alignments. Each case must be reviewed on its merits in light of precedent, not on
spcz:ﬁla‘{ton about what the Supreme Court might or might not do n the fulure, ss aresult of -
personnel shifts."); Adams v, Departmient of Juvenile Justice, 143 F.34d 61, 68 {24 T, 1998) {caurt of
appeals bound by Supreme Count precedent nohwithstanding contention that rule set forth.in the <.
precedent would no longer command a majority of the Supreme Courth e, s g ;fy SPLTAL,

. ‘f

12, Plaintiffs’ reliance (Br. 66) on Wygant v.-Jackson Board. of‘Educancm 4?& 2J S 2()? 215 f1986}
is also misplaced, Although the Court rejectedithe Board's purported interestyin. pmwdmg reie models
for minority students, Justice O'Counor emphagized that interest "should net be confused with the
very different goal of promoting racial diversity among the faculbty.” Id, at 288, -
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FOR THE PIFTH CIRCUIT

BRIEF PFOR THE UNITED S5TATES
AR AMICUS CURIAE SUPPORTING BETITIONERR

THTEREST CF THE UNITED STATES

The United States Department of Education hag pri-

mary responsibility for the administrative enforcement

of federal civil rights laws affecting educational institu-
tions, including Title VI of the Civil Rights Act of 1564,

42 g.82.C. 2008d 2t seg., which prohibits disc¢rimination on
vhe basis of race. ¢olor, or national origin by recipients of
federsl financial asglistance. The Department's regula-
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ticng and policy guidance interpreting Title VI provids
that educational institutions may take rage into consid-
gration for the purposes of remedying past discyimina-
tion or envelling a diverss student hody. See 34 C.F.R.
i50.3 (b)Y {8} {i); B® Fed. Reg. B75£, B759-8762 [21994].
The Department of Educaticn's Office for Civil Rights
hee engeged in efforts to eliminaste the vestiges of the
dual systems of higher educztion that prsvicusly wers
operated by & nuwber of States, including Texas. The

{1

United Starves Department of Justice is participsdting in
Tivle VI lizigation to desegregats the systemsz of higher
education in Mississippi, Louisiana, Alabawma, and
Tennesseg. The United States has s strong interest in
desegregating insritutions of higher education and in
ansuring that the States are not hampered in their
gfforts to remedy the effects of ungonstitutional discri-
minagion on Lhose systems.

STATEMENT

1. In 1%46, acting pursuant to the reguirements of them

Texss Constitution, 1. the University of Texas School of

taw {(the Law Schodl) denisd admission £o Heman

Sweatt, a blatk man, solsly on account ¢f his race. This

Court reversad that. decislion, unanimously rejecting the
mertion that ‘an ‘undccredited, makeshift law school

tha: Texaz hadrestablished for blacks could provide

‘Sweatt with an egual educaticnal opportunity. Sweatt .

Paintexr, 338 U.S. 629,{(1550). Swealt thersafter became

the only nenlwhi”e'gbudani*zr ‘the iaw School. He lsft

the school iia ;SSl,-wzthout graduating, because pf severe
racial harassmenkt from his c¢lassmates and profzssors.

Per. App. BS.

After Sweatt was d&cided, the ﬁﬁiversity of fexas

continued officially to discriml nate against black and .
Mexican-Awerican students with regard to housing and
facilities. Enforced segragation pmzvaded the Staste's
entire educational system well inte the 1960s. Texas
responded to Brown v. Hoard of Educabion, 347 U. 5. 483
{18543, with a policy of official resistance to the integra-
tion of ivs publie schools, Peu. Awr. B4, and_as recently
as the 18808 some Texag school districia’continued to

{fontnobes)

1 Tex. Const. art. VII, 7 {repeaied 1569) {regquiring the main-
tenance of "separaie sthools * * ¢ for the white and colored children®}.

------ e L R T - 11 BIBAK #-womam e st i o mw m w

practice overt race-based segregation, see, e.g., United
States v, Crucial, 722 F.24 118€Z, 1184-3138% {ath CQirp.
1283} . In many Texan school diauricts, the effects of grior
de jure segredjation continue o manifest chemselves in
segregated szhools. Peb. App. B4.
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2. In the late 1%70s, the Department of Health,

Education and Welfare's Office for Civil Rights {0CR}
hegan an investigation of tvhe Texas public higher sduca-
tional system, pursuant to the court orxder in Adams v.
Richardscon, 3536.F. Supp. 2 (0.0D.0.1, aff'd as modified,
480 F.2d 1358 (.. Ciy. 19%3). QCR found that Taxas

had failed te gliminate the vestiges of its dual higher
education system. It began negotiations with the 8tate o
bring it into compliance with Title VI by removing those
vestiges. Pet., App. B7-BR. In 1383, Texas submittad a
desegregation plan acceptable to OCR. That plan in-
cluded both a general commicment "to seek Lo achlsve
proportions of black and Hispanic graduates from under-
graduate institutions in the State who enter graduate

study or prefessienal schools in the State at least equal to
the propertion of white Texas graduates from under-
graduate instituticons in the State who enter such
programs, * and a specific gommitment by the University

¢f Texas Lo increase the nuaber of blask and Hispanic
college graduates entering itg graduate and professional
schools. Ig., ab BT n.é, QUR Inow within the Department

of Education} has committed to evaluating whether, in
light of United Srates v, Fordice, 5085 U.5. 717 {31882}, the
State has eliminated &1l vestiges of itg former de ure
segregated higher education system. Bee 55 Fed. Reg.
4271, 4272 {188%4); Pet. App. BE-BiO,

The Law School first initisted affirmative giforts to
inciude minorities in ivts situdent body in the late 1850s,
almost 20 yvears after Swesatl was decided. Pet. App. B 11,
The Law School discontinued this program in 19%71; ic

- e §~4~¢y~r~~«J#épage Break -------emsmeemm
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conseqguently admitted na b}aﬁk seudents that yeazr. Id.
at B12. Since then,\lns afﬁzrm&tzv&\actzan gfforty have
taken various forms:.ln 1892,0the “year-respondents were
denied admission, a minovity admissions subcommittee
reviewed the files of all black and Mexican~-American ap-
plicants and used lower presumptlve admissions stan-
dards {based on standardized test scores and colliege
grade-point averages) for them., The subcommittee pre-
sented recommendations to the full admissions com—
mittee, which accorded them dippositive weight. Id. at
BL7-B2E%.
3. Respondents, thres white men and one white
woman, were denled admission to the Law School in 1992,
They Filed suil in the United States District Courd for
the Western Dismtrict of Texas, alleging thar, "by favoring
legs guslifisd black and Mexican American applicants,”
defendants diseriminasted sgainst tham on the basis of
race, in viclstion of the Fourteenth Amendoment; Title
VI 42 U.5.4, 1881 and ¢2 U.§.C., 1883, Pet. App. B2.
Afrer an sight-day bench trisl, the districr court
concluded that wwo of the purposss sebt forth in the Law
Zchool's "Statement of Folioy on Affirmative Action®
fsee id. at B35} wers sufficiantly compelling, under styict
scrutiny, o support race-pmnsricus admissions praciices:
(1) achieving thsa educational benefivs of a diverse student
hody: and {2} remsdving the pregent effects of past
discriminatien in the Law School and in Texas's sdu-
cational system ax a whole. Ibid. 2. Although the court

3
.
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{footnoteal

2 The couvrt concluded, based on the evidence ay Lrial, that a diverse
student population provides substancial educatiomal benefics *for all
members of a law school clags.® Pet. App. B25. The court alsc found

that the continuing sffects of the Law School's own past discrimination
presented g stryong evidentiary basis foar concluding that remedial ac-
wion is necessary." Id. at B43, Observing, morgover, that "ltlhs Stave &
institutions of higher education are inextricably linked to the primary

- e e Page HBreak ---rrmessac et e e s

ohserved that "[allocernatives, such as . minority scholars
ships and increased minority recruitment" are "effective
roold in conjunction with the affirmative action pro-
gram. " it conciuded that those measures "would not he
effective means by themgelves to mest the compelling
governmgntal interests of true diversity and remedying
the effeetiz] of past de jure segregavien." I&. ab B47-B4B. 3.
The district court determined, however, thai the Law
Sohoel's use 0f a2 separate minority subcommittee effec-
vively previuded individual comparisons betwesn minor-
ity and nonminority applicants and thus did nov satisfy
the parrew tailoring reguirement of stridt scrutisy. For
that reason, the Court held that the Law S¢hool's 1852
admigsions practices vislated respondents' right to egual
protection. Pet. App., BIE-BSY, BE5-B67.
The district covrt denied respondents' prayer  for
religf in most other respecrs. TU awarded only nominal
damages, and declined to order respondents’ adpission to
the Law School, having concluded from the evidenté
that, #in a1l likelihood, "{respondentslrwould oot have been
offered admission even under & constitutionslly per~
migcible proaﬁss,“ Pet. App. BE5. CThehcourialso da-

SN Hy by e el e o
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and secondary schools in the system,* ibid., the court found an addi-
tienal sompelling remedial intearest in redressing the effecis of the dis-
crimination that yarvaded the Texas educational system as & whole, id.
at R4S, .

3 Under irs general admissions e¢riteria, and absant affirmative

acticr, the Law School's 1892 entering class would have inciuded, at

most, & very small number of black snd Mexican-fmerican gbudents.

Pet. App. B4l & 5,88, B47. The districh ceurt also found that the effaot |
of elimipating affirmative action at the Law School would be to direct
even more minority students te Texas Scuthern University Law

Bchool-the schowl Texas created, in respoense to Heman Sweatt's

lawsvie, in order to avoid integravicon of the University of Texas. Id. at
B47 & 1.6, N

¢laned e issue an ingjunction against the law School's
future consideration of rive in the admissions process,
The court ncted that Law School had, during the course
of the litigation, adopted new admissions practices that
eliminated the minoyity subcommittee gnd the use of
differing prasumptive admissions standarde. The new
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praciices "appear(ed] to vemedy the defects the Courg
haid] found in the 12%2 procedure"; and, in any event,
the sppilication of the new practlices was not before the
court. Id. st BE7. The court directed that respondents

be permitbed o reapply [without fee) for admission to
the 1333 entering class under the new admissions prac-
viges. Id. at BS7-BSH.

4. Patitioners dig pot appeal the district court's ruling
that the Law School's 193%2 admigsions prosess vio-

laved egual protection respondents appealed the district
cours's denial to them of damages and injunciive relief.
The court of appeals reversed. 4. Expressly rejecting the
continuing force of rnis Court's holding is Regents of the
tUniv. of Cal. v. Bakke, 438 4.8, 26% {1978}, the panel
majority held thar, no matter how narrowly tailored the
progess, "the law school may mob use race as a factor in
law school admissions." Fet. App. A3,

The court of appgals concluded that this Court's opin-
ions since Bakke leave no room for the view that & law
sohool may ever rake race into account for the purpose of
obtaining the educational hensfitys of a diverse student
population. Although nene of the cases cited by the panal
mayority involved school admisgions standards, the paneld

{foonnotes)

2 The courty of appeals affirmed the district court's crder denying the
raguest of two black student groups o intervene for the purpose of
introducing evidence of disoriminatory effects of the Law Hchool's
current admissions procedures. Those denied inteyvention have-filed a
petition {Ko. §5-1845%) pesking review of that degision. o, o -
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madority read them to establish that, 1rfespe wivet af**’ RS TN R
context, remedyving past discrimination is the only ™., .0 o v

governmental intereést that may warrant consideratian of’ .
race. Pet. App. A24-A26. :
The court then rejacted, az insufflclently ccmpell:ng,

the Law School's and Stste's interest in remedying the
sffeces of de jure segregation in che Texas system of
puhlic education. It held thatb, Just as "a state does not
have a compelling state interest in remedying Che effects
of past socienal discrimination,® & particular state acrov
has no governmental interest in remedying official
digerimination that has occurved st sther levels of ptate
government. Fei. App. A3S, AI€-A40. Past discrimina-

tion in Texas's primary snd secondary schools, in its
systam nf higher education, or at the University of Texas
itself could not, in the ¢ourt's view, “justify ths preseant
consideration of race in law gchool admissicns.®  id, az
A4k,

wWith regard to the Law School's interest in remedying
its own history of official digerimination, the wmajority
held that neither the Law $chool's reputation as a

"white® instivution, nor its hostile raclal climate, Justify
consideratlon of race in its admissions process. Those
condivions resullr, in it view, from ircapectively) mere
*knowledge of historical fagt® and "present societal dig-
crimination.® Pek. App. A4Z.

With respect o sertain forma of reliaef sought by re-
spondents, the court of appeals concluded that t¢he dig-
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trict court erred in glacing the burden of proef on re-
gpondents to demonstrate that they would have been ad-
mitued to the Law School under & consticutional y per-
missihle admissions policy. Pet. App. R48-381. It in-
strugeed thar sach respondent must, on remand, be
awarded admission to the Law Scheol and given the op-
portunity to establish monetary Gamages, unless the Law

W [P, - pagé Bragl weewwe e e e e R

school proves that thar reszpondent would snot have been

admitted in 19¥%2 under & completely race-blind proce-

dure. Id. at AS1-A52. The coury of appesls furgher

directed that, should they choose to reapply, respondents

rare sntitled to apply under z syatem of admissions that

will nor discriminate agalnsu anyone on the basis of race. *

Id. at A%4.

Finally, the court of appesals affirmed the district

court's denial of prospective injunchive relief, =“confident

that the conscientious administration at the school. as |

will a8 its attorneys, wioculd] heed the directives

contained in {its] opinion." Peh. App. ASS5. It cautioned,

however, "that i1f the law school continues to operate a

* = + yaeial classification systen in tha furure, its actors

could be pubject £o esgtusl and punitive damages." ihid,

Judge Welney concurred only in the Judgment. Pat,

App. AS3-A7%. He saw no need in this case to determins

whether diversity ig a compslling goveramental interest S

in the graduaie sehool context, i#. at A63-A740, and '
inoving thar respondents had challenged only the Law C e e b
Schoal's 1392 admissions policyd., faulted the matoricvy for . CRTIN .
issuing what amounted tw a "de facto™ prespective in- - R N B P
juncrion, id. at A73. e
Congldering the matter sua sponte, the goprt of ) : W e
appeals denied rehearing en band. pet App. C1-C3. et e T ey A
gSeven of the Cirguit's sixteen active Zudges dissented o woow | 0« 0
from the denial. 5. 1gd. ar E1-Ell, Chief Judye Polivz's. Lo e 1
dissénting opinion argued that the “radical implications™

and “monumental impori” of the case demanded en bane

review, id. ar E2, and criticized the panel for *stringing

together pleces and shards of recent Supraeme Court

opiniosns * * * as a juscifigation for overruling Bakke, ™

id, at E3. Judge Btewart, writing s&paxate*y, noted that

+3

[fooptnores)

tag

5 Judge Garza did not participate in the decision. Pet. app. C3. -

wwwwwwwwwwwwwwwwww W A m L ek s e T ?ggg Hreagk -+ s mmmr e e e mm s wwwmm mmm

official segregation had accurred 2% the Law Schosl in
the relatively regent past, and stressed the need Lo
carsefully consider that legaoy when iudging the lawful-
ness of the schoel's present remedial efforts. Td. af Eg-
ELL.

e ® -

ERGIMENT

The court =»f appeals has f£iatly held that the
Qﬁ:verSJuy of Texas School of Law may not consider the
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rage of applicants as a relevant fagstor in making itam
admizsiong devisione. 1f lefy unyeviewed, this degisisn
will effervively eliminate all affirmative action admissions
‘programs in higher education within the FPifth Cirguit. &.
Tha court of appesls recognized that its decision ig
inconsistent with the holding of this Court in Regents of
the Univ, of Cal. v. Bakke, 438 V.8, 265 (1978). By
disregarding two decades of ¢stablished law underx

Bakke, the decision has alrepdy created substantial.
cenfusion and upheaval among oolieges and universities
nationwide. 7. It also calls into guestion the lawfulness of
existing Department of Bducstlon policles and regula-

tions, and interferes with the federal covernment's

gfforts o osbtain voluntary sompliance by the Statas with

{(factnotasn;

6 Because the constraintsg lopozed by Title VI on affirmative actien
programs are the same as those imposed by the Constitution, see

United States v. Fordice, 50% U.8. 717, 732 n.7 {1982), the decision
affects private colleges and universities that rsceive federal assistance
ag well as state instifutions. We are informed by the Nationzl Centey

for Bducation Statistics, within the Departmant of Bducation, that

vhere are tore than 240 golleges and universities offering four- year
degrees in Texas, Louvisiana, and Mississippi.

? fhe Avtorasy Generzl of one Shate outside the PLfih Cireuls

{Georgial has already recommended that affirmabive actlon policies in

the Svate's colleges and universities pe revised or eliminated in light of
the decision below. See William M. Honan, Hew Attack on Race-Based
Admissions, N.Y¥Y. Times, Apr. 10, 1998, at B#. .

«««««««««« b e et s e e o A W — = page Break ~vs-cemos s e v
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their desegregation obligations. The decision below thus ISR T

raises izsues of national importance that ecall- ﬁar this - ceoaye”

Court's review.

1. the court of appeals® gonclusion that the Law

School has no compelling dnterest that warrants its
congideration of race or naticnal origin in its admissions
process cannot be dismissed as mere "statements in {an]
epinion] . " California v. Rooney, 483 U.8§. 207, 3i% (1987).
That conclusion was eszentlial to the terms 9f the court's
remand order. In remanding the case ro the district

cgurt to consider remedy, the court of sppeals ruled that,
for xelief to be denied to a respondent, the Law Scheol
mush prove that that respondent would noc have besn
admivted under what the ¢ourt of appeals held, in the
liagbiliry portion of its opinion, to e the anly conski-
tukionelly permissible admisgions policy, i.e., & ﬁamp&ete}y
*raca-plind svystem.® P2i. App. A1, The ”Qhrﬁ uf
appeals’ cenclusion that the Law Stchocl may not consti-
tutionally comrsider race in admissions wawy therefore an
agsential part of the court's holding, and not wmeresly
runfortunate dicta™ (id. at E8). 8.

{footnotes) .

g petivioners suaggest {Pet, 22-24) that the Bleventh Amendment
hars federal couris Jurdsdiction in suits against the States under Titls
Vi, Bvan if thay were 8¢, the district court would have jurisdiction Lo
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afford prospective indunciive relief {in the form of admisgsion to the Law
School) against the individual patiticners in their official capecitias
under 42 U.2.C. 1%33. See Will v. Michigan Dep't of Btste Police, 4351
U.8. 58, 71 n.30 {198%). Such relief is pot barred by soversign ilmmu-
nity. See Seminole Tribes v. Florida, 118 §. Ct. 1334, 1131 nn. 14, 8
{1938} .

In any event, Texas has no soversign immunivy from suits bhroucghs

under Title ¥I. In 1888, Congress, “actling] pursuant to a valid exercige
af power,* Seminole Tribe, 116 5. Ct. at 1123, expressly abrogated the
States! Eleventh Amendment immunity under Title VI, See Pub. L.

Ne. %9-506, Tit. X, 1003, 1004 Stat. 1845, ecodified at 42 U.5.C. 20004d-7;
see also Franklin v. Gwinnett Cty. Public Schoole, $03 US, 60, 72-73

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ Page Break mee s s e e et e

Moraoveyr, alilthough the court of appeals declined to
authorize 2 formal injunction &t this time harring the

Law School from any consideration of race or pational -
origin in itz admissions program, the court's opinion
effectivaly amounts to such an injunction. The vourt
girected thar, »[iln acgordance with lissn] opinion,® respon-
dents must bhe permitted o reapply *under s system of
admissions whar will not discriminate againsty anyone on

che basis of race." Per. App. AS4, and expressly warned .
thatt the Law Scheol's faillure to "heed® phe *directives
contained within (its] opirnion® would provide cause for
punitive danages. Id. at RS5. %, " [Wihen on fronted with

{foostnotes)

{1992) . Section 2000d-7 was enacted in response Lo this Court's decision
in Avascsaders Svabte Hospltal v. Scanlon, 473 U.8. 234, 242-243 (1985).

1t provides that & "siate shall not he immune under the Bleventh

hmendment * * ¢ from seit in Federal Court for a viclation of »a v, vy

Title VI.® The legisliative history of che provisiosn ghows that. Congress
actad pursuant o its authority under section $ of the Fourteenth
amendmant. ¥es ¥. Rep. Neo. 388, 8%th {ong., 3d Bess. 27{1%86); 131

Cong. Reo, 22,348 {1985); 132 Cong. Reco. 28,824 {1%88): The only court i
appeals to consider the issue upheld Sectuion 2080d-7 against an

Eleventh Amendment challenge on that basis. See United States v.

Yorkeys Bd. of Bduco., 8#93 £.2d 4938, 5432 {3d Cir. 1936}, In addition, and
contrary Lo pebitioners’ suggestion (Peb. 24 5n.17), Congress’sg explicit
darision that the States be subject o sult in federal court under Seption
20006d4~7 *makes it slear to the i{S!tates that their receipt of Pederal
funds conntitutes a-waiver of their [E]llevanth [Almendment immunity.™

132 Cong. Rec. 28,624 {1988} . Sae Penunhurst State Schoel & Hosp. v.
Halderwman, 451 U.8. 1, 17(1981}.

9 The panel subseguently noted the "necegsity" that petitioners oo
"implement a8 soon as possible thie] court's mandate to end racial dig-
crimination in admissions at the law school." Pet. App. D5 {emphasis
added}! . The court of appeals would also likely conclude that the panal's
*dirvectives” established the law of the cirouit with sufficient elariny to
foreclose a claim of goalified Immunjry for university or state officiaia
sued for damages for considering race ar a factor in admissions deci-

+
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such an opinion by a federal court, state officials would .
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no doubt hesitate lwng before disregarding it.* funn v.
University Comm. to End the War in Viet Nam, 38% U.§.
383, 330 {1570}, Having "all of the substantive earmarks
cf an indunction,® the court of appeals’ apinion is cor-
rectly broated as such. Pet. App, AT3. 10,

2. In Bakke, this Court affirmed the judygment of the
California Supreme Court holding unconstitutional a

state medical schosl s use of a rigid race-baged admissions

gquota, but reversed that portion of the state-gourt judg-
ment that completely prohibited the school from con-
sidering rage In its admissions process. Five Justices
agreed in Bakke that the medical school oould conati-
tuticnally consider race under a ’"properly devised sdmis-
sions program.® 438 4.8, at 3292 lopinion of Powell, J.};
id. at 328 (Brennan, J., concurring in ths dudgment inp
part, and dissenting in part). 11.’Baxke*$xlaﬁﬁmaxk hola-

£

{footnotes]

siongs. See Hanlow v. Fituzgerald, 457 ©. 8, 2820, Bis {1882}

Helloway, 134 &, Ct. 10619,1021 (31984},

10 Pecitioners corrvectly assert (Pet. 28-28%) that respondents lacked”
scanding to asgert the rights of naﬁpartias, and that the court of appeals
rherefore had no jurisdiction Lo Issue injunctive relief barring
censideration of rage by the Law Bcohool with zespect to other
applicant Sege Lawis v. Continental Bank Corp., 4%4 U.5. 472,
{19306 {®iTihe Artiele IIT guestion is not whether the reguested relief
would faffeqt] the world ar large, but whether [respondents} halve}l a
stake in the relief.*}. The court of appeals' direstives were also related,
nowevey, Lo th& eourt’s instruction that respondents personally be
accorded  the right to reapply to the Law $cheol under a race-blind
system. Peb. App. AS4. To the extent thanr any rvespondent demon-
strated “a-real and immediate® poszikiliyy that he or she would in fact
. reapply, that would provide standing and establish the court of appeslis!
Cdurisdiction to.afiford individual prospective injunciive velief. Bes, . gs;
&darand Conatxuctars, Inc. v. Pena, 118 8. £, 307, 2104 {1895},

-

£ The rema*nzng JuaLlces would have aﬁflrm&a the state court's
helding thab Bakke's exclusion frow the medical school violated T

~~~~~ WY W e m e e e e PAGE Break ----------o-
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irng hag guided the admissiong policies of public and
private institutions of higher edugacion in the United
svates for aleost twa.decades. the pa&&l below never-
theless declared that "Bakke's Holding is no longer good
law.

Juatice Powell s opinion in Bakke applied gtricr seru-
tiny. Bakke, 438 ¥.3. at 2%1. It rested ivs approval of:
the uge of race in the context of a properly devised ad-
missions program on the educational penefivs of a diverse
student kody. Id. at 311-315. This Court hag cited Bakke
for the proposgition that "a ‘'‘diverse student body' zon-
rributing to a ‘robust exchange of ideas' is a constitu-
tiopally permissible goal' on which a race-consgious uni-
versity admissions program may be predicated.! Metro
Byresdeasting, Inc. v. FCC, 437 (.8, 547, 368 {1990),
overraled in part, Adarand Constructors, Ing. v. Pena,
118 B, Cv. 24987 (19955); see also Wygant v. dackson Bd. of
Bduc,, 476 U.5. 2ETF, 286 {1886} [O'Connor, J., ton-
curring] {("[Although its precise ¢ontours asre uncertain,

http:/fwww. usdo) . goviesg/briefs/1995/wi3 ] TFIwixt
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a state interest in the promotion of ragial diversgity has
been found sufficiently ‘compelling,’ at least in the .
context of higher sducation, 2o support the uszs of racial
considerstisns in furthering that interest.¥ ),

The court of appeals declined o follow Bakke because,

in its view, & majority of Lhis Court has since rajsgved the
diversity raticnale as a parmissible predicate for afflirma-
tive action. See Pet. App. ALT-A3Y. In so conciuding,

the court of appeals relied on craees involving affirmative
action dn public contracting, such as Adarand, supra,

angd Civy of Richmend v. J.A, Croson Co., 488 U.§. 4489
11588}, rather than decisiops regarding higher education

{footnales)

VI. They expressly declinad to address the constitutionality of the
admissiong program. See 4348 U. 5. at 408-402 {Stevens, J., concurring
in the judgment in part snpd disssnting in part).

R R Page Break ssssescocccscomennan o
4 .

admigsions programs. 12. The Court's suggestion in Croson
that racial cliassifications ghould be “reserved for reme-
dial sebtings.® 482 U.8. at 493, was made in the context
of pubiio contracring, where redress of past diseyimina-
rion may e the only compelling governmental purpose
£or tha use of racial preferengss. See id. av 312513
{frevens, J., concurringl. Affirmacive action may also
serve vital remediszl interests in the universiiy admissions
satiing., Ses pporls-20"infra. It may, in sddiuvion, con-
tribute to-indeed ‘be necessary to-achisving che goal of
educational diversivy, w1l 4 goal net relevang in the
awarding of construction . ountracts.

- Yo orry
PR M B .

.”“f'aounotas;
12 Adarand and Croson established that strict sorutiny applies to
raee-conscioue affirmative avtlon programs. Ths Court expressly noted
in Aderand that Justice Powell also applied “the must exacting judicial
axamination” whan he congluded in Bakke bthat diversity constitutes a
sufficiently weighty state ilnterést in the context of sdwmissionsg in
higher education. See Adarand, 115 §. Ct. at 2108 [guoting Bakke, 438
U.8. at 281 (opinion of Fowsll, J.1%. :

B
PP

'1_v11-

¥ -

13 The Department of Education has relied upon Justice Powell's
opinion in Bakke as a hasis for cencluding rhat divarsity-based
affirmative action in higher education does Thot violate Title VI, so lorsgy
as it meets the constitutional standards described by Justice Powell.
Zee 5% Ped. Reg. 8788, 87A0.8762 [1%84). Relying on Justice Powsll's
spinion in Bakke, the district court concluded in this case that the Law
schoelis 1952 practice was constitutionally infiyrm, not because i’
congidered race as a faztor in admissions, bub becauss it utilized a
*separate process® that “failied] to afford sach individual applicasnt a
comparison with the entire pool of applicants, =nor just, those of the
applicant’s own racs.? Feb. App. BS5%. We agreg that the 1352
"geparate procesg” poelicy waz consticsutionally flawed in this manner.
Petitioners did not appeal the district court's ruling with respect to the
2992 policy, "having, abandoned that policy in 19%4 in favor of one that
treated race as simply a factor in the individualized conzsideration and
comparison of applicants to the Law School." Pet. 3-4, The consti-
tutionality of the meansg by which the Law School has taken race into
Caccount is therefors not &t issue. Rather, the guéestion here is whether

htipr/Awww usdo.goviosg/bnels/ 1 993/w851 773w it 12412/00
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Juptice PFowell's observation in Bakke {2 casze involving
maedical schonl admissions) that *an otherwise gualified

* % » gpydent With a particular background * * * may
bring Lo a professional schoul * * * experiencss, outlooks
and ideas that enrich the training of its student hody and
better equip its graduates,” 438 10.8. at 314, 14. has even
greater foree with regard to schools that educate and
train lawyers. Law studentse gannot effectively be

crained ¥Yin dsolaticn from the individuals and institutions
with which the law interagts.® Sweabt, 33% U.85. ab 634.
This Court corvectly conclugded ip Sweatt that & bhlaok
gtugent could not regeive an sffective legal edugabtion in
Texas whils being kept eeparate from *members of ragisl
groups whieh number{sd] 85% of the population of the
State.? Ibid. The predominantly white University of

Texas Schocl of Law may similarly conclude today that,
absent racial diversity in its classrooms, its students will
not affectively be prepared to be lawyers in Texss's {or
the Nation's}l racially diverse society.

The court of appeals’ suggestion that the Law $chool

may constitubionally congider nen-racial factors, includ-
ing sconamic and social hackarosund, that might- be

4

{footnotant

- B . e

the Law Schsol may conﬁzda**raca at.all in making its adwxssioﬁs

. decinions. T A L I
© 14 Justice Powell: recognized~1nzaakke, 438 U.%. “ay 31% r.48 (gueting
Willism Bowen, Admigsionacand:the:xRelevance of Race, Przﬁceton
ﬁlumﬁi Weskly (Sept. 26, 1877} .at . 9), that .
E . \tux-*af"’hg."i*'.:k
- & greatb deal of IEQIRlﬂg eesurg Informally[,] * * * through
T ointeractions awmong-ebudents.ol-both. sexes; of different races,
veligions and backgrounds; whe come Irom oities and rural areas,
From various states and countyries; who have a wide variety of
interssts, talents and perspectives and who are abhle, directly or
indirectly, teo learn from thelr differences and ©o stimulate one
another to rzexamine sven Shelr moet deeply held assumptions
ahout themgelves and their woerld.

e M M e e e W R M e e m e e s l’.‘;‘fag@ BreagR -—r-—eeomawa. L - [P

M - L
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siosely correlated with wvaes, Per. App. A2V, A29 n.31, ig-
poras the Law School’s compeiling educationsl interest in
maintalining a racislly diverse student body. In the law
pehool admissions vontext, race is not merely a “proxy for
other, more germane bases of classificsavion,® Metro
Broadoasting, 4%7 U.8. at 821 (O'Connoy, 7., #dissenting},
sucgh as sceonomic disadvantage. As the district court
found from the evidence at trial, Pet. App. B4i, at this
time in the history of Texas and the tnited Scates, the
inglusion invthe law school educaticnal process of those
whes have sxperienced, and will continue to experience,
. racial minerity statup, is essential to achieving meaning-
ful sduraricnal diversity. That view doss not ezt on
impermissible racial stersotypes; it does not eguate race

hitp:/fwww.usdoj.gov/osg/briefs/ 1985 /w051773w.xt 1271200
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with parvicular viewpointa; and it dees not presume that
all individuals of a particular race act or think alika. An
admissions program that values racial diversity rvecog-
nizez that 8 black {or Mexivan-american} student reared

in thisz country is liksly to have had diffevent life
exparisnces, precisely bevause of his or her ra¢e, than an
otherwise gimilarly situated white student, Whay esch
individual takes from thoge life experienced ls unigue;
indeed, students may benefit from diversicy by lesrning
first-hand that "particular and distinct viewpwints] [da
not] inhere in certain racial groups.® Matro Brosd-
casting, 497 U.S. at &18 (O'Connor, J., dissenting]. Cf,
Wygant, 475 U.8. at 116 (Stevens, J., dissenting). 15.

{footnotesl

.
18 Assuming that a law school may constitutionally consider race as

a fastor for purpossg of educational diversity, the means by whigh it
does 40 must be narrowly tsilored o advance phat interest, in order te
gngure that the school's race-sensitivicy does not reflect or promote
racial stereotypes, ses Adarand, 488 U.8. at 433, or impose disgpro-
partionate harm on nonminority appiicants, see Wygant, 476 4.8. av 287
(GtConnor, J.. concurringl. See alsc 59 Fed. Rey. at 8760-8762. K law
schoal may not, for example, employ rigid numerical goals amcunting

17

3. The legitimacy of the Law SBchool's concern for

diveraity in this case is underscored by the hisuory of

eduratisnal diseriminsvion in Texas. The vestiges.of that

history have Xept many black and Mexican-American:

students separated from white -studentcs. foramost;of -their .

educational lives. In prohikiting the«uss ofyrage,in Law-

School admissions, the court, of appeals.acknowledged T .
that afficial discrimination against minorities, has.existed

in the-$tate's public schools,  bee; PEC WApp. (A3Y, ~and it did

not dispute the district courtie-finding {id. at B45) that

wirihe effects of the State's past de jure segregation in the

pdunratisn system are reflected in the low anrollment of
minorities in profassional schosls, including the law
sehool . ® The court held, however, that the Law 8choolis "~
conshitutionally valid remedial interests extend no
further than redressing the effects of itg own prior racial .
digerimination. Id. at A38 n.43. That conciusion Finds no :
support in this Court's jurisprudence; it ignores the close

nExs petween a state university and the State's public . | .

schoola; and it represents an uawarranted intrusion into -

state, governmental struchurss,

&. The practical effect of the court of appesls' holding

will be to return Lhe %0st prestigiocus instigutions within- Ca
svate universicy systemy 1o their formey “white” giatus,

and therepy to prelong, rather than eliminate, the ves-

tiges cf unconstiiutional exclusion and gegregstion. That

regult ignores Texas's strong interest in eliminating the

vestiges of state-sponsored discrimination-an interest

(footnotes}
to fixed guotas or set-asides, which deny each applicant's right to he
prested as an individusl in the admigsions process in a pool of
applicants of all races. Spe Bakke, 4238 U.8. at 318-320 {opinion of
Powsell, J.1. :

http:/Awww . usdoj. gov/osg/briefs/ 1 995/w 951 773w it 12712000
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that is not satisfied by the mere adoption of racs-neontral
policies. See Foydice, 505 U 8. at 721, 7Is-732. 1s5. ot ,
The courte of apaeals’ posivion is not supported by this
Court's helding in Cyroson That the Clty of Richmond had

na compelling interest in remedying past discrimination

in the national construction indusiry. 488 U.8. al 498,

The Law Schoel was npot moetivated here by generalized
assertions of societal discoriminastion, which is an imper-
missible around for affirmative agtion. Rather., it was
attempting teo address the effects on the Law School of

the State's former de jure segregaved system of public
education. The court recognized that ©'[applicants do

not arrive at the admissions office of a prefessional school
in a vacuum.*" Pet. App. B43. Texas has imposed a re-
guirement thab most [in 1%9%, 85%; now, B80%¥) of the Law
Schosl's entering clags be Teras reésidents. Id. at B23-E24
£ n.23. Hont students considered for admission in 1982
would therefore have attended Texas public schools

guring a period {the 13708 and 1384s} whan many of the
Srate's primary and sscondary szchools remeined

segregated as a result of prioy de jure segregastion. The
district court here found that the effects of that segrega-
vicn *aye reflected inm the low enrgllment of minorities in
* + % the law schoel." Peb. App. 1343,

{footnotes) S vy
g‘,.‘ . AN [ A

1§ Thiz Court has "repeatedly racognized that the®™ Government
possesses & compeliing interest in remedying the effects.of identified
race discrimination." Metre Brosdeasting,-457.U.8.«atb 611xi0 Connor,
J., dissenting). States and stsate subdivisions have. poth the: “congioi-
tutional duty teo take affirmative steps to eliminaste .the continuing
effects of (their} past unconstitutional discrimination, U Wygant, 478
U.8. at 291 {0'Connor.aJw, ¢oncurring); id.. at: 280; (plurality, .opinien}, and
the consvitutional vauthority to eradicate the effectsrof [even] private
discrimimation® within thelir respective jurlsdlctlons* Croson, 488 U.&.
4912492 f{opinion of O'Connor, J.).

ig

If the Lav School is mompletely prohibiced from taking

those sffacts into acoount in its admissions process, the .,
legacy of de jure discriminstion will be left unremsdied -
for anether generabion, and the Law S¢hool itself will be

forced to bacome *a '‘paspive participant’ in @ system of

racial excliugion,® uzing Ypublic dollars, drawn from the "

tax centributions of zll gitizeny® to finance unlawful sgg.

regation. CTrason, 488 U.S. at 432 (opinion of &' Connoyr,

J.¥; cf. Gaston Cty. v. WUnited States, 335 U. S, 283, 285«

297 {1869) (Harlap, J.} {given the histery of officiasl

segregatjon and systemic deprivation of educatienal op-

portunities to blacks, "'{ilmparcial’ administration of the

literacy test today would serve only to perpetuate * *» »

inegualitigs®). The Constitubtion does.not prohibit a State

from attempting Lo compensate for injuries at onsg stage

of the educational process through a remedial program at

a later stage. 17.
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ifootnotes;)

i7 The Court stated in Croson that "diserimination in primary and
secondary schooling' cannot justify "a rigid racial preference in

medical school admissions.* 488 U.8. atc 49%. The {ours thers wias
apparently adverting to Justice Powell's gonclusion in Bakks that the
medical school could not rely on generalized societal discrimination
{inciuding generalized discrimination in education} te justify its use of
s fixed numerical gqueta. In thie case, the Universivy of Texas School of
Law ig atfempiing to remedy recent, documented segregation in

Texas's primary and secondary schools. The court of appeals has,
moreover, prohibited all use ¢f race in the adwissions process-not only
the use of fixed or rigid guotas. .
is petitionerg nobe {PFeb. 1B & n.11), the court of appeals’ view that a
school of higher edusarison may noet take into account in its admissions
process the effects of segregetion ab the primary and secondary school
lsvels conflicts with the position taken by the Sixth Clircuit in Geier'v.
Alexandey, 80 ¥.2d4 79% (i%86} . In Geler, the court of appeals upheld the
University of Tennagsege's consideration ¢f race in admissions to a pre-
prefessional program, on the ground that che university was nou
*ceakiing] to vemedy zome amorphous ‘societal® wrong, bub rathex

_______________ e ?agﬁ E o O . L A A A
2G
b. There is no warrant for the court of sppesls’ insis-

tence that, *"for the admissions scheme Lo pass constigu-
tional muster, the State of Texas, through its legislature,

would have to find.that past segregation bas present o .
effects.” Pet. App. A3%. *[Alconiemporansous or ante- T,
cedent finding of past discrimination.by a court or other - - e
competant body is not a gonstitutional prareqguisite® to N PPN U

the adoption of an affirmative action plan. Wygant, €78, «3 o2t s rmafoonods sniie, 4
U.5. at 289 {(G'Connor J., concurying) . The unlawfal . - . g0« 2

segregation of hlacks and Mexican-Amaricanz in Texas's s B TelD TET g ave s

public gchoal systems is an undisputed matter of public ~ rrosc=anariem. =y o0
record. In light of its extensiverexperiense with studenis o2 LT L cviiwmil v Py oo
drawn from the State's public schools, the Law Sshool is- . o .2 o o £t -

particularly well placed to assess the effects of that : * ©os

gegregation on its minoxity applicanta.

Moreover, "how power shall be distributed by & state
among its govermnmental organs is commonly, if not
always, a guestion for the state itgelf.* Highland Farms
Dajry v. Agnew, 300 U.S. 808, 612 (1937} (Cardoze, J.}.
Here, the Texas lesgislature, "which has uwltimate control
ovey the scheol, has delegated its managemant and

" control' to the regents of the Universgity of Texas

system, ® Per. App. 20 n.44, and the Board of Regents

has in turn largely deleogated the responzibility to fashion

lawful and educationally beneficial admissions policies to

the individual schools within the system. The Constitu-

tion does not reguire {or, indeed, permib} federal courts

o second-guess the wisdom of thesge delegations. 18. ,

{Enotnotes}

addresping "the continuing effects of past practices that adversely

affected blackig]l * * * zg they moved through che public school ‘
systems arnd the higher sducstion systewm of ¢he state:" BG1 F.2d at BO%-

815,

18 See, &.g., Dreyer v. Iilincis, 187 U.8. 71, B4 {1882} f{Hsrlan, J.}:
Sweazy v. Hew Hampshire, 154 U.8. 238, 358 {1558%) f{Frankfurcer, J., -

http:/fwww.usdoj.goviosg/briefs/ 1995w 1 773waxt ’ 121200

¥ ey,


http://w,,~v
http:d.h"crimination.by

congurring in the jwdgment),

21
LoHCLUSION

The petition for 3 writ of certicrari should be granved
te review the court of appsals holding thay the
Universivy of Texas School of Law may not conzider race
or national origin in any manner in its admisaions
prOCHss.

Respectful ly sabmitted.
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Justice Powell’s landmark opinion in Be

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL
July 30, 1996 ' THE GENERAL COUNSEL

Dear College and University Counsel:

I am writing to reaffirm the Department of Education’s
position that, under the Constitution and Title VI of the Civil
Rights Act of 1964, it is permissible in appropriate
circumstances for celleges and universities to consider race in
making admissions decisions and granting financial aid. 'They nmay
do s0 to promote diversity of their student body, aansxstent with

; jve

Californis v. Bakke, 438 U.§. 265, 311~ 315“(1§?8;'“ See also
¥ygant v. Jackson Bd., of ggucatigzg 476 U.B. 267, 286 {1888)

{OfConnoy, J., concurring). They also may do so to remedy the
continuing effects of discrimination by the institution 1tsal£ or
within the stata or loeal educaticnal system as a whale.

The Department’s position is reflected in its published
regulations and its guidances on the application of Bakke, raca-
fargeted financial a&szstance, and desegregation of institutions
of higher education.? That position has not changed as a result

pf the Fifth Circuit’s decision earlier this year in the Hopwood

case or the Suprene Court’s recent determination not to grant
certiorari to review the Fifth Circuit’s decision. Hopwood v.
Texas, 7B F.3d 832 (5th Cir. 1996}, gert. _Q.IL&.%Q Texas V.
gggwood Ne. $5-1773 {July 1, 1598},

' In denying gertiorari, the Sﬁpr&ma ceurt neither affirmed

nor reversed the Fifth Cirecuit panel’s decision in Hopwood, which

" took the position that the Univar51ty of Texas Law School could

not take race inte account in admissions either to promote
diversity or to remedy the effects of the State’s formerly

% -

' ¢itv of Richmond v. J.A. Croson Co,, 488 U.8. 468, 491-92.
£1989) ; United States v. Fordige, 505 U.8. 717, 732 n.7 {1992).

? 34 CFR Tavt 100, Race-targeted Financial Aid Notice, 59
Federal Register 8756 (Feb. 23, 1994); Fordice Notice, 59 Federal
Register 4271 {Jan. 31, 1%$%4}; Bakke Notice, 44 Federal. Register
58509 (Oct. 10, 1979); Sept. 7, 1995 letter from Judith Winston,
General Counsel, United ‘States Department of Education, to
Cellege and University Counsel regarding the Supreme Court‘s
denial of gertiorari in pPodberesky v. Kirwipn, 38 F.3d 147 (4th
Cir. 19%4) and its decigsion in Adarang ) 31s v. Pena, 118
8, €t 2097 (1%%5); Revised Criteria S§&cxfy1ng the Ingredients of
Acceptable Plans to Desegregate State Systems of Public Higher
Education, 43 Federal Reqister 6658
(Feb. 12, 1878).

400 MARYLAND AVE. &W. WASHINGTON, L. 202422100 '
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segregated system of public education, but could only seek to .
remedy the Law School’s own discrimipation. The denial of
certiorari does not mean that the Supreme Court departed from
Justice Powell’s opinion in Bakke that a college or university
nas a compelling interest in taking race into account in a
properly devised admissions program to achieve a diverse student
body. Nor does it mean that the Supreme Court accepts the Fifth
Circuit’s narrow view of the permissiblie repedial

predicate- justifying the consideration of race by institutions of
higher education.

Consequently, the Depariment continues to believe that,
ocutside of the Fifth Circuit, it is permissible for an
educational institution to consider race in a narrowly tallored

manner in either its admissions program or its financial aid

program in order to achieve a diverse student body or to remedy
the effects of past discrimination in education systems. Within
the Fifth Circuit, the law is unclear after the panel’s decision
in Hopwood.® Given this uncertainty, the Department will await
further proteedings in the case, which is now on remand from the
panel decision, or subseguent rulings in other cases before
determining whether further guidance is necessary.

The Department’s Office of Civil Rights will continue to . .-

provide technical assistance to institutions in their efforts.to
develop programs that comply with Title VI of the Civil Rights LB

kct mf 1964. ”;A

L
s

A

o+ . .
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' R AT (e SR

Sznceraly,

DEYEC - N o
. i1y =z L VRO
Th

Judith A. Winston

' See Texas v. Hopwood, MNo. 95-1773 {July 1, 1898) (opinion
of Ginsburg, J, ‘joined by Souter, J.); ¥hittwmer v. Howard 3.
Peters IIY, 1988 WL 363398, 2-~3 (7th Ciy. 1996} ; Hopwood v. State
of Texas, 84 F.34 720, . 722~24 {5th Cir. 1988} {Politz, King,
Wiener, Benavides, St&wart Parker and Dennise, JJ., dissenting),;

724-25 {Stewart, J., &zssenting}
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DEPARTMENT OF EDUCATION Ganera! Accounting Office {GAQ) and  Sumumary of Changes ia the Finsl
Nondiscrimination i . pusic comunents submitted in resposss  Policy Gubdancs .

m Fedarally to policy guidanea. The Almost 800 written Fesponses
Assisted o Viof the GVl Secretary bas dotermined thatthe -+ yeceived by the ot 15 reee
Rights Act of 1954 proposed policy guidsnos interproted tcthsmw guidance, many
AGENSY: Departrnont of Education. the requirements of Title Vi oo - withd Wom and analyuis,
ACTONR; Notics of Bnal policy guidancs. narrowly In light of exdsting regulations  Many sddf mmemm andd

and caze law, While Titls VIrequires  concerns were in montings
BUMMARY: The Secrotary of Education that strang justifications exist befors betwean Department officials and
fssues Boal policy guidence on Title VI 1o04 or national origin (s used as e basis”  representatives of dary
of the Clvil Rights Act of 1904 and Ity for swarding Bnancial aid, many of the ~ Institutions and civil rights groaps. The
{mplementing Thefinal tiouates for existing race-based . - west majority of commests expressed
policy guidance discusses the Enancisl aid programs describad by ~ * support for the objective of ciarifying
spplicability of the statute’s and Commienters appesr 1o mom this - the optiona colleges bave to use
regulations’ nondiscrimination standard ) - financial aid to promole student
tocuirement o student financial aid that - diversity and scoess of minorities to
is awarded, st Ioest In part, oa the basis The recsat report bry GAC on curment postsecondary education without
of race or national origin, financial sid programs does not joudicats vislating Title VL Many comments,
SFFECTIVE DATE: This policy guidence _ the existence of serious problemsof - hywaver, took lasue with specific
takes sffoct on May 24, 1964, sublect to ~ Doncompliance with the lawis principles o the propossd
ths transition period described in this posisecondary institutions. That report- o 4ance mwmﬁ whether (koss
netica. found that race-targeted scholarships  punciplos would be offsctive in
EOR FURTHER INFORMATION CONTACTS constiiute & very small peroestage ol tha  poromplishing this .
jeanette Lim, U.5. Dspartment of -scholarships swarded to students at As more fully sxplained in the legal
Education. 400 Maryland Avenus, SW.,  postsecon institutions. The snalyais suction of this document, alier
roem $038-) Switzer Buliding, Secretary anticipates that most existieg . reviewing the public comments and
Washington, DC 202821174, programs will ba able to satisfy the roexamining the jognl precedents in
Tetephone (202} 2058638, Individuels  principles set out in this final guidenos.  light of those comments, the Deparument
who use # lsleconununications device The Departmant will uss the has rovised the policy guidance in the

for the deat {TDD] may il the TDD

following res :

principles described in this final policy
guidance in making determinatices -
concerning discriminstion busad op roce
or nationsl erigin in the swand of

{1) Printipis 3--"Finencial Aid to
Remedy Past Discriminstion™has boen _
smended to permit s collags to sward
Snancial aid based an sace oy natlonal -

nunber at 1-800-3i6-£247.
$PEMENY ARY BEORMATION: On
Decambar 10, 1991, the Department
published a nation of proposed policy

F

idance ond request for public - . origit 82 part of affirmative actionto  ~ -
gmmem it the Federal ggmer {58 FR g’ circumstances 1o which the tion’ rowedy the éffects of tx past - ©
54548). The purposs of the proposed - dww* based on its interpretation discrimination witheut waiting for aA;:;%’g .
idance mgaf this final guidance is 1o fitle Vi and relovant cass lew,  ~  Fnding to be mede by the Office for >~ =
¢lp clarify how colleges can use belisves considerstion of ruce or Civil Rights {OCR].'a count. or 8 B

Ensacial aid 16 promote campus
divarsity and sooess of minority
students to postsecandary education
without violating Federal sxtl-
discrinmvination lews. Tha Secretary of
Education gncourages continued use of
fnanciel aid as a means 1o pravide
ejual educationsl :crp-maait and 1o
provide & diverse educations
savironment for ali students, The
Socretury siso entourages tha use by

.. spostsecoriary institutions of other

afforts 1o recruit and mtain minonty
students, which are pot affectod by this
policy guidence.

This guidance is desigued
thess purposes in light of Tile
Civit Rights At of 1964 {Title ¥},
which states that no person in the
Uaited States shail, on the ground of
mce, color, or national origin, be
exchuded lrom pation in, be
denied the bensfits of. or be subjucted
to discrimination under sny program or

_sctivity receiving Federal financial
assistance, -

The Dogartment has comploted its
review of this issue, taking into scoount
the results of 8 rocent study by the

1o promote
of the

financial wid. Thess principles decribe

. pational arigin in the award of Giingial

aid 1o be permissible. A Bnangiai 2id
program that falls within one or more of
those principles will be, in the- X
Departmont’s view, in compliance with -
Titie VL This guidance ix intended t0
assist colloges in fashioning logally
defensible affirmative sction programs
to promote the access of minecity
studints o postsecondary sducation.

“Ihe Department will offer tachnical

assigtance to colleges in remomining
their financial abd programs hesed on
this guidanca. A .
This notice consists of five simply
siatod principles and » section
comaining # legal analysis for ssch
principle. The logal ansbysis addrosses
the maior comments recsived in |
response to the notics of proposed
policy guidances.

S e

-11n iHendfying thess principies. the.
{s nok forsclosing the possihility that thare ey e
ochise Dases oo wiieh & ooilage mwy support 24
consideration of mow or mations] origin lo swarding
financial aid. The Department will coosider ey
Trazifications that am pressated duriog the conire
of & Tuin VI investigetion ot a chse y-casa bazis.

.. maans i socomplish a col
- bave & diverso student body that will

legisiative bedy, if the coliege has o
strong basis in evidence of . . ... ..

discrimination justfying the uge of race-;

targoted scholarships,
[2) Principle 4"Financial Aid to
Creats Diversity"hag been amended to
it the awerd of Bnancial aid oz the
is of race or national origin if the sid
is p necossary and narrowly tailored
#'s goal ta

enrich its scadamic environment.

(3) Principls 5—""Privats Gifts
Restrictod by Race or National Origin ™
Bas bewn omendod to clarify that a

" vollege can sdmindster financial aid

from private donare thet is restricted on
the basis of race or nations! origin only
ifthat 2id is consistant with the othsr
principles in this policy guidance.

[4) A provision has boen edded to

" permit historically black cotleges and
- univarsities (HBCE ) 1o partivi
© rare
* students establishad by third partios if

te iz
targetod prograwas for bl '

the programs are not limited 1o studonts

Bt HBCUs

{5} Provisions ins the proposed pelicy
guidance for a transition perind have

<<<<<
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boer revised to provide that, as faras  Principle 2: Financicl Ald Authorieed  tailured msans to achiews the goal of 2
the Department's anforcemeot efforts are by Congress P diverse student body.

ncerned— : soex .. There are severs] possible for
m&} Coilas&ﬁ-md atxhﬁr recipients of ghj]mnmuf :g:zm financialak I ovigin i‘; gz ’ ; mmm promote i First ﬁiﬁim
easonalis patod of dime-up o twe 20 s owarded undura Federal statwte S0 BN ST 2 By, Pt
yoars—io rv?raigw their ﬁmci’;} aid that sulborizas the use of race or financial &idygzmm to u:émﬁt
progrems and (o make sny adjurtments nationsl origin. : - diversity by considering Ttors other
necessery to come into compliance with  Principle 3: Financial Afd To Bemed than mae or national origin, sach as
tha mplﬁ in this final policy Past Discrimination . gaographic origin, &igg&m m
gk : . ; foag OF SOCIOBCOROMEG R

{b) No student who bss received or 4 college may sward financislsidon [ colloge may consider mos or national

applied for financial aid at the tims this
guidance bacomes affective wil] lose aid
as a resull of this guidance. Thus, if sn
award of financial aid is inconsistant
with the principles in this guidence. s
enliege or other rocipient of Federal
financia] assistance may continue to
provide the sid to a studant during the
£ourse of his or her snrollmeny in the
scademic prograrn for which the ajd was
gwarded, if the student had either
epplied for or received the aid prior te
the effective date of this policy
puidance.

L national origin to remedy its past - . i 1 ‘e
'T“““P"-‘s disc'rimgnnltioq without a formal finding smwféﬁaﬁ;&c;?]ﬁi::ﬂm‘;ﬁ
Definitions of discrimination by s court orby an . yWhether race-neutral means of achieving

Collgge Poenns any postsecondary college must be prepared 1o demonstrate  jnaffemive; [2) whether 8 less extensive

institution that receives federal financial

assistante from the Department of

Education. .
Financial ofd includes scholarships,

the besis of race or national origin if the
aid is necessary to overcome the effects
of past discrimination. A finding of

discriminstion may be made by s court
or by an sdministrative & wegACh 8%
the Department's Office for Civil Rights.

Sumiﬁndm%mLaMhmad&bya

State or Jocsl logisistive body, as Jang es
the legisisture has » strong basis in
evidence identifying discriminstion
within its jurisdiction for which thm
remedial action is necessary, |

In addition, a college may ew
finaacial aid on the basis of e or

to 8 cour! or administrative agency
thers is a strong basis in evidencs fur
coneluding that the college’s svtion was
necessary to remedy the sffects of lts

origin with other factors in swarding

. financial aid if the aid iy necessary 1o

Further the collage's inerest in diversity,
Third. a colloge may use race or natioval
origin s » condition of eligibiiivy in
pwarding Bnsncial sid if this use is

narrowly tailored, or, in other words, if

Hisn 10 further s interest in
diversity and does o1 unduly resirict
pecss to financial sid for students who
do not moet the race-based eligibility
critaria.,

Amaong the considerations that affec
4 determination of whether awardin:

ot [ntrngive use of moe or national

-origin in awarding financial eid as a Lo
_means of achieving thet goal has been o0’ ¥ 7 ¢
would be ineffective; (3) whether the -~

Fa iy o

‘5. ID&I‘Sa er’s!ud\:’. wd t d{mfn‘nanon* che aw&fd 9f . . hge nfm [4%4 mlinna] o‘tisin is a” L ek H
Howships that are made available 1o . nancial aid besed on race or nationsl . Jimited extent and durstionond is .7
wssist & student fo pay forhisor her =~ OPgitis justified as s remady for past . applied in a Dexible madaer {41 70 SR
education at a collepe. discrimingtion. the college may use . - " whather tha fustitution vegulary » v+ = 07

*3% Feexamines Jis use'of race of futiofal Th D

funds from any sourcs, including 3
" Uongil inewarding financial ajd 1ot ¥ G Bk

‘- unrestriced institutional funds and
privately doneted funds restricted by ** Heterithe whethe it Is still hedessan’o

Race-neptrad mesns not based, in
whels or in part. on rece of national

o L

PR SR

origin. , :
ove-torgeted, race-based. snd
awarded on the bosis of rece or national
erigin mean lbmitad 1o individuals ol a
particular race of reces or naiional
origin or ~rigins.
Pringiple 1 Finongial Aid for
Disudvamtoged Stadents

A college may make ewards of
Buancial aid 1o disadvantaged students,
without siracd o race w7 national origin,
oven if that tieans that these awerds go
disproportianately to minerity students.

ngzmciai aid may be earmmarked or
students from low-income families,
Financial sid also may be sermarked 67
studepts from school districts with high
dropout rates, or students from single-
mrzz famnilios, or students bom

ilies in which fow or 5o mombers

havo attendad college. None of these o
other rsce-neutral ways of identifying
and providing sid to disadvantaged
students prosest Thtle Vi problems. &
ealioge may use fonds bom any source
te provide fnancisl sid 1o '
gisadvanisged stodents.

the donar for aid based on raoe or
nationad argin, ; :
A State rnay award financial aid an
the basis of raca or national orign,
under ths procading standards, if the ajd
is Becessary 1o overcome its owa pasl
discrimination or discrimination &
colleges in the State, T
FPrinciple 4 Finoneial Aid To Creote
Diversity ' .-
Asmerica ts unigue because it hes
forged one Nation from many peospie of
2 remarkable number of different ..
backgrounds. Many colloges soek o
¢reate on campus an Intellectual  ©
savironment that reflects that diversity,
A college should have substantis] -
discretion to weigh many factors—
including race and nationsl origin—in

s offorts to atirsct snd refain & stodent .

population of many different
experiencas, opinions, backgrounds,
ang cult rovided that the use of |
race or national origin is consistent with
ths constiintionsa! standards reflactad in

. Title VI, je.that it is & narrowly .

achieve its goal; and {8 whelhier the,
effecy of the use of mace or nationa)
origin on ghidenis who are pot ’
beneficiaries of that use is seifichently
small and diffuse so as not 10 cresis an
undue burden on their opportunity to
rocuive fSnancial aid.

H the use of race or national origin in

"< pwarding Bnancial aid s justiBed under
this principle, the college may wse fuods
" Bom any source,

Principle §: Privote Cifts Restricted by
Bace or National Origin

Title VI does aof prohibli an
individual or an organization hat is oot
& rocipient of Federa] Bnancial
sssistance from dirsctly g .
scholarships or other forms of financial
ald to {2 basad on their racs or
naﬁ;mai origin. Title VI simply does ot

}; provisions of Princlples 3 and £

spply to the use of meo-targoted
privatsly donsted funds by s collegs and
moay justify awsrding thess funds on ths
basis of roce or nstional origit Hibe
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collepe s ramedying i1 pest
discrimination pursuant to Principle 3
ar aziemgziag 10 ackiove & diverse

stuadent irsuant to Principle 4. In
nddition, o cn!y inge may uss pr‘imtig
donated futids that are not restricted by
their donor on the basis of mes or
notional origin to make swards to
disadvantaged students as described in
Principls 1,

Additivoal Guidance

Finoncint Aid ut Historically Black
Colleges and Universities

Historically black velleges snd
wniversities (HBCUs]). as defined in Title
11 of the Higher Education Act {Ttle
18}, 20 U.S.{. 1061, are unique amang
institutions of higher educsiion in
Asserics bacause of their role in serving
siudents whe wers denied access 1o
postsecondary sducstion based on their
race.? Can%e& has made numerous
findings reflecting the special rolo and
nends of these institutions in light of the
hisiory of discrimination by States and
the Federal Govermnment against both the
institutions and theair stugdenis and hag |
ret nired enhancement of these
in: titutions a5 @ remsedy for this history
of Jiscominetion. - ’

“Based upon the extensive -
ceagressional findings congeming
HECUs, and consistent with

1 coagressional and Executive Branch
efiaris to enhante snd strengthen

‘:;\Tz‘ﬁ H 5CLUs the Départment interprets Title

ok 3TN 10 permit these instiations to

1 %
S Thea =

ui wparticipate in studsnt aid programs

1 pre testablished by third parties that targst

Lot e
I L Tya _w
Wy, 5 B eprograms are not limited 1o students at

firancial aid to black students, if those

“thy HBCLs. These would include
programs to which HBCUs coniribute
their own institutional funds &
necessary for perticipation i the
programs. Preciuding BBLUs fre. these
programs would have an unintended
negative effect on their sbility to recruft
talented student bodies sad would
undermineg songressional sctions simed
a8 enhancing these institutions. HBCUs
may not creats their own race-terge’ed’
programs using institutionsl fundg, noe
may they secept privaiely donated race-
targsted aid limited to students ot the
HBCUs. unless they satisfy the
requirements of any of the other
prineipies in this guidance.

1k O sintes @ of raquirsmentn 1hat a5
arttion must meet in arder ks by considered an
historicalty black sollege ur university, loeluding
the rhquirement 1Ml the college or uaivataily wes
established prior to 1964, 20 LS008V In
egulesiong implementing Thie i), the Secratary has
ifeasifisd the inelutions that mowt thess
requirtments 34 (TR 558270,

TFor exenple, an HOCU rolght sward e
argeiad Jig 16 Mexican Amarican students of w0

Transition Period

Although the Department anticl
that most financial aid programs
consider moe or national erigin in
awarding assistance will be 1o be
copsigtent with one or more of the '

up to two academic years to adjust tisir
programs for new siudents, However, {6

‘the extent that a college does not need

the full two years 1o make adjustments
1o its Bnancial aid programs. the -
Department expacts thet the '
adjusterents will be made 55 soon a8
practicable. T ..

No student wha is curtently receivin
financisl aid, or who has appiied foral
prior to the effective date of this policy
gidance, should Jose sid a3 & result of
this guidance. Thus, if & coll

. determines that a financiel aid program

is not purmissible under this policy
guidance, the college may continue to
provide sssistance aw
of race or national origin o siudents
during the entirs tourse of hefr '

" sctivity receiving Federaiinancis]

asxsisance. 42 U.S.C. 2000d.
The Department hias {ssund '
. regulstions imgiementing Title VI thm
m;: Henble 10 all recipients of

" . Pepertment. 34 CFR part 100, The

principles in this final policy guidancs, ons prohibit discrimination in
there will be some pwﬁmﬁ# the administration ofﬂnm:;ia!uld .

. sdivstment to comply with Title VL In programs. Specifically, they prohibit a
ordar to permit col time 1o assees - recipient, on the basis of ratw, color, o
their programs and tomake a0y - puona] orfgin. from denying Bnancisl
necessary sdjustinonts io an orderly ald; providing different gia; mbi Jeciing

- manner—and 10 snsure thet tudents . ©  ynoongio separate or different trestrnent
wha already have either applied 22 0F | 3 40y matter related 1o financial aid:
recaived financinl aid do not lose their restricting the onjoyment of any .
studant aid as s resnl of the issunnos of sdvantags or privilegs en by othees
this policy guidence—thers will b a- "' - tpepiving Snancial aid; ng??;ntmg
transition period durieg which the * " *' wyyony differently in detern
Department will work with colloges that  oHab0ity or other Wsmtnmfm
Foquire assistancs fo bring them into. 'ﬁnanddyai«d. 34 CFR 100.35K 1) soe
compliance.# cooo T alss 34 CFR 100.3(0)2), :

The Departmiont will afford collegss n sddition o ﬁbft;ing -

discrimination,
require that & recipient that bas
proviously discrimivsted “must take
affirmative sction 16 overcoms the

. effects of prior discrimination.” 34 OFR

- 100.30M6)] The regulstions also

" permit reciplents to ke volun v
affirmative action “{elven in thl:gﬂm

of such prior discrimination® * "o
pvercome the offects of conditions
which resulted in Bmiting participation
by persons of & particular race, color, o

matronal origin” in the recipient’s

rograems. 34 CFR 100.300X6)(11): see 34
W05, v 0 e o
‘The permissibility of awerding 3

od on the basis  student Hinancial ald based, in wholear

tle V1 mguln;:im .

LA TRV S T B

.
%

[

in part, on & student’s race or nationsl % 4.

origin involves sn inlsrpretstibh of the |

ecademic gmgram at the collegs, even if - preceding provisions concerning

thal perie
transition peried, if the students ha
either applied for or recaived that
assistance prior lo the effective date of -
this policy. '
Legal Analtysis
Introduction CL
The Dopartment of Eduycation is
sesfonsible Tor enforcing Title VI of tha
Civil Rights Act of 1964, 42 U.8.C. -
2000d et seq.. ot institutions recelving

Federal aducatiun funds, Section 601 of

Title VI provides that no person is the-
Unitad States shell, on the ground of
yace, rolor, or netional ordgin, be -
excludad from participation in, be
denind the benefits of, or be subjocted
to discrimination under eny program ot

4 .
4 This ranaftion pariod ales zpplisg to recipients
! Fadera) ﬁmmh?:nuisumi t are aok coflegns,
v & nonprefit organizetion il sporstes &
slaship progras. ’ o

wititie fludents io proceste diverslty undwt Pdn:eiitk

exiends beyond the two-year  affimmative sction, The Supreme Court

- bas made clear that Title V] prohibits -
intentional classifications based cn men
or national erigin for the purposs of
affirmative sction 1o the sams exiont
and under the sams sandards ns the

| Eyual Protection Clause of the
Fourieenth Amendment.t Quardions
Assny, Civil Service Comumission of the

. City of New York, 463 U.S. 582 (1083);

*
1

i

Begents of the University of California v, »

¥ Soene cormestary supgested that Native
Amaticant kad Nuttve HawaThans—butasse of thel

mid rafationabip with the Fedorad Sovernmetio
. B8 b axampt from the restrictions oatfioed o

the policy yuidasce. The b+ bund so
. !sp?gullméq fat tresting & tive sciion by
reciplents o Feders! aaxistance any differently if
. the proup invalved is Nallvi Americans o Nallee
Fawafiank. This, (ba principles s this polley
;nxmmm Brinciple 7. which stetes tha
"8 wollege may & fmuncin] sid oo the basis of
reck or national origin I xatborized by Fadel
sttute—-apply to financiel ad e o imid e 7
_Hative Arpericans so¢ Nativa Hawsthioa. However,
the padley doos nck address the suthority of tibal
gorearnments of iribally controdisd collegm o
restrid aid 10 mmbers of their wibes.
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© Bakke, 438 115,285 (1078}, Thus, the

Department’s intorpretation of the
genera! language of the Title V]

iations concorning permissible
affirmative action is based on oase law
under both Titla VI and the Faurtventh
Amendmernt.

The following discussion sddresee -
the Jegal basis for sach of the five
principles sl out in the Deparunent’s
policy guidance. .

1. Financial Aid for Disodvantaged
Students

The first principls provides that
colleges may award inancial aid to
disadvantaged students. Colleges are
fres to define the cirumstances under
which students will bo considared to be
disadvantaged, 29 long as thet
determination is not based on race or
neiional origin,

As soms coraaenters notsd, the Title
VI reguiations prohibiit actions thay,
while ned intentionally discriminstary,
have ths offoct of discriminsting on the
basis of roce or pationsal ovigin, 34 OFR
1003002 see Guordians Ass'n v. Uil
Service Commiission of the City of New
York, suprg; Lav e, Nichols, 414 UK,

553 {1974}, Howsver, sctions thet have

¢ disproportionats effect on students of
a particular race or.nstionsl origin are,. ..
permissible undar Titls VI if they bear.
t “manifest demonstrable relativaship™, °
to the recipient's educational tission.s v,
Georgia Stote Confersnce of Bronches of

Patricia Roberts Harris Pallowship, the
authorization of specific minority .. -
schelarships by that legisiation prevails
over the geners] pronthition of | '
discrimination in Title VI¢ This result
alss is consistent with the eanamof -
construction uoder which the specific
provisions of & statute prevail over the
eral provisions of the same or 8
ifferent statute. See 2A N. Singer-
Sutheriand Stotutory Construction
section 45.65 {5th 1992 N
Radzonower v, Touche Ross and Lo.,
426 U5, 148, 153 (1576}, Mutan v,
Mancari, 417 U.5. 535, 55051 {1874}
Fourco Glass Ca. v Transmirg Products
Corp., 353 LLS. 225, 228-25 {1957}
Some commenters arguad that the
sxistence of congressionslly suthorized
race-targoted financial aid progeams
supporis the position that all race-

targeted financial ald Tm are” |,
permissible under mﬂ However, ;Etinna] origln must take steps io

the facd that Congress has enacied
specific Federal programs for race-
iargoted financisal aid does nol sarve ns
zn sutherization for Statex or colieges 1o
eroate their own pn?mms fo? awarding
student financial aid based on race or
sationsl origin, - .
3. Financial Ald To Remedy Past

Discrimination

" Classifications based on race of
nationsl origia, tncluding affirmative

action measures, sré ™
classifications that are subject 16 striet

NAACP v, State of Georgin, 775 F.2d .. « . scrutiny by the courts. Hegents of the . .

1403, 1418 111h Cir. (1985) Rikthe ” . .
Departmant's view thetawarding . ...

Poelonb wa ko e

educational purpose to justify any, " ",
recially disproportionaie effect thense [,

- of this criterion mway entafl. In

cules, the Depsrumen? belivves that
a5 appiicant's charectsr, motivation,
and ghility 1o overcoms scenomic and
sducational disadvanisge are
sxtucationsily fustified considerstions i
both sdmission and Bnancisl sid
decisions. Thorp/ore, the sward of
financial assisisrns 1o dissdvantaged -
students doas nod violate Tida VL.

2. Financial Ald Authorized by
Congress

This principle states thet s enflage
may award financial aid on the basiz of
race or nations! origin if the use of race
or national origin io awardicg that aid
is authorized by Fodoral statute, This is
because finuncial aid programs for
minority students thet are suthorized by
a spacific Fuderal law cannot be
considured to violsts another Federal
law, Lo, Title V1. In the case of the
establishment of fodorally Randed
financial sid programs, such as the

.. University of Californig v, Pakke, 438

U.5. af 292, The use of those

" finaniial sid td cissdvantaged students,,; . classifications must be based on &7y 7 ¢

compelling governmental intarest and’

{ntorest. Richmond v. J.A. Croson Co.,
488 U.S. 468 [1088); Wygant v. Jockson
Board of Education, 478 U.S. 287
(1986)., - ' ‘

The Supreme Court bas repestedly
held that the Covernment hax s "~
caompelling interost in ansuring
eiim?;i!gg of discriminstion on the
basis of yace or natienal igin. Yo -
further this governmantal interest, the
Supreme Cinrthes sancihned the ume
of race-conscious mensures to sliminate
discrimination. United States v, Foedies,

35 -$1062% United Blcies
v. Paradise 450 U.5. 148, 387 {ig87y
Swann v, Charlotts-Mocklenberg Bovrd

© o Of courss. an individusk chaltengs G
statute under wisich Uis afd ;fg‘o%du vichite
of the Constitutlon, The sistuls wonk! e b
svahunted under the constheiicnsd steodardy for
recial classifications suihorfzed by Fadersl nemte
that were sxtablishad s Metro T, ¥
FOC. 07 U8, 247 (19090} and Fullilovm v. Khtznick,
248 U5, 448 {3980). Howuver, s axp

revicusly, such » sull would not be vidbla unide

e VL e which the Department has

roaporalbillsy. .

" metion bad & strong
 identifying discrimination within Itz

of Education, 402118, 1, 1918 (1971):
MeDaniel v. Barresi, 402 U.S, 3¢ (1971}
Green v. County Schonl Board of New
Kent County, 391 U.S. 430, 438 (1968).
Mot recently, in United States v,

* Fordice, supro, the Court found tha

States that opersted dr jure systems of
kigher oducation have an affinnative
ohligstion to ensure that no vestiges of
the ds hure systsm continue to have a
discriminatory sffoct on the besis of

mes.

The implsmentd istions for
Tils V1 i‘ﬂiéa Més:mmdpiem of
Foders] financial assistance that has
previcusly discrimineted in violation of
the statute or reguistions must taka

+ afSrmatben netinn to peercoms the
. 6focts of tha

discriminatiog. 34
CFR 100.3(6HEN1). Thus, 2 college that
hos bosn found o have discriminatad
ainst students on the hasts of race or

remedy thet discrimination. That
remodial sction may include the
avearding of finsncial eid to students
frors the racial or national origin groups
that have hean discriminated sgainst.

The m&osed licy guidance
pmvidid &t & gding of past . 5
discriminstion could be meda by & court !

“or by an administrative agency, such a5

the Deparument’s Offce for Civil Rights.

" ¥ also conld bs mads by a Stats of Ipoad
. Iegisiative body, es long 2y the T

jogisiature requiring the sffirmative
sis In evidenes

purisdiction for which that remedial

" setion is required. Ca

A pumber of commeniurs srgued that - o2
tollages should be sbie to take romedial . .,
wetion without weiting for & formal o
finding by & court, administrative
eoves oo ol potiy guienes
e cy guidance
rovides that, evci:in the absence of s
ding by a court, legislatury, or

administrative agency, & college-in

. order to remsady its past

discrimination—may Imploment a

- punddial rece- ted financial aid

K ma 56 111t has & strong
mmdm{x for concluding thet P
this sffismative scticn ls necossary to
rexaedy the sffacts of is past
discrimination and is Snancial sid
%:aym is narrowly latlored fo remnedy

1 discriminstion. Permitiing colleges
te remedy the affects of thelr pant
discrimination withoul walting for s
formal 8nding is consistent wiih the
spproach taken by the Supreme Court in
Wigant v. Jackson Board of Educstion,
supro. In Wygant, the Coun clarifisd
that a school districd"s raco-conscious
voluntary affirmative action plan coukd
be uphold based on subssquent judfcial
findings of past discrimination by the

h%

LY
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giswrict. Wygont v. facksor Board of industry.” Richmond v. L.A. Croson, 488

Ed;g:}g:a& 478 !U.S. a!tggﬁ A5, at 300,

0 1] Case, s © Evidenecw of past discriminstion may,
challenged their schoo) bomrd's but need not, iziz:.luda documentetion of
aduption, through a collective ific incidents of intenticausl :
bargaining :gmmffm of s Iayof plan iscrimination. Insteatl, svidence of a
that included provisions profacting statistically sigaificant disparity
employees from layoffsonthe bagis of  hetwoen the tage of minori

their race. The school board contended.  grudents In & college’s student body and
smong ather things. that the plan's 10 1he percentage of qualified minorities ia
conscious layefl provisions were . the relevant pool of college-bound high
constitutions! becanse they wees schoot graduates may be sufficient.

adopted to remsdy the schoo! board's
own priov discrirsination. Id,, at 378,
277. hustios Powell. in & glmlizy
opinion, stated that o public amployer
must heve “convincing svidence” that
an affirmative action pian is warraniad

Such an approach is analogous 1o cases
of employment diserimination whars'
the courts sccapt statistical avidenoe to
infor intertivnal discrimination
minprity job applicants. See Huzelwood
Sehoo! District v. United States, 433

by past disuriminstion before 1.8 299

un miir? that plan. 4., s 272 Hhe PBased iﬁiﬁm Taw, Principle 3
plan is challonged by employees who . 6yide thut 5 collegs may award race-
aro barmed by (he plan, the count must o004 wobalarchips ta remedy

ther make » determination that the
empioyer had a “strong basis in
evidence for is conciusion thet
remiedial sction wasn N - 3

in g conCurring opinion, Justice
O'Canner agreed that s
Ycontemporaneonus or sntecedent
Ending of pest discrimination by » cowrt

discrimination as found by s coust or by
an sdministretive agency, such es the
Department’s Office for Civil Rights.
OCR often bas approved race-1argeted
financial aid programs s part of &« Title
¥1remedial plan to eliminats the
vestiges of prior discriminstion withia &

" was not & constitutional prerequisite 1o, . 5151¢ higher education system that
a public employer's volustary -7y o Pf%?{t}pghwas apersted as » racially
' < segregated dual system. As indicated by

sgreement 1o an aflirmative action. . .57 TEIEUSY FES S .
contemporandous o en el e oy 3 16cal legistativa body, 15 long 8
the legislature has a strong basis in-
Sioh s tevidence identifying discrimination

withifi its jurisdiction. The remeddial use

< “Xagy varise with the making of Andings: it g, 57, MDA 1S JUOSGIcE
e+ Y arises when the wrong is commtited. e J{‘of race-tafgeted financial aid must be

Lo

¥

. Moreover, she expleined that imporant; L PaTowl 700 |
<" values wauld be sacrificed if ; {\;gﬁ.;,,u% ofthe discrimination.

. cuss invoived the constitutionslity of a

Nhdrrowly tailored 1e remedy the sifects

contsmporaneous fndings were . .+ :As revised, Principle 3 also sllows 2
required bocsuss “s requirement that . eollege to sward student aid oo the basis
public employers maks findings thst of rece or sational origin as part of

affisraativa setion to resoedy the affects
of the school’s pest discrimastion
without waiting for a finding to be neade
by OCR, a coust, or a Jegisiative bady,

they engagud ip {llegal discrimination
befors they engage in affirmative sction
programs would seversly undermine
public employers’ incentive (o moet

voluntssly thelr eivil rights the Gollege has convincing evidance of
obligationa.” I at 269, 260 (Gitations  past discriminstion justifyingthe .
omitted) affirmative sction, The Danartment’s

in Richmond ¥, JA. Crosen, supre, tha
Coust again emphasized that remedial
race-conscious sction must be based on
strong evidence of discrimination. ‘That

Amendiment, do net regquire that
antecedent or contemporanoous
findings of past discriminstion be made
before remedisl affirmative action is
implamented, &3 Jong as the college has
& strang basis {n evidence of its past
discrimisation. Allowing colleges to

city urdinasce establishing s plan to
remedy past discriminetion by requiring
prime contmactuns awarded ity

construction contracts to subcontrect &t Inplement ::.amwlty tatlored remnadial
jeast 3% of the dollar amount of each  sMirmative sction il there is strong
centrect to misority-controlled svidentiary support for it—without
businesses. The Court found that the requiring that i2§ delayod until s

city coundl had faiied to make finding is made by OCR, a court, or
mlyﬁi:iem fertual findings to iogislative body-—will assist In ensuring
demonstrate 8 “strong basis in that Title VI's mandate againe
avidence™ of racia discriminaticn “by  discrimination based on race of naticnsl
anyone in the Richmond construction erigin is achieved.

4. Financial Aid To Creats Divensity

collegs i ek vehotany sl

1
tivs
action, aven i the absence of past
discriminatian, in responses to
conditions that bave Hmited the
participation at the college of students

of » particular race or nationa] origin, 34

3; zms(:}{gfg; gou 34 {:I%}t 306.5{8).

egerits niversily o .
Californie v. Bakke, supro, the Supreme
Lourt considared whe the - .
Univarsity could take woluntary -
affirmative sction by setting aside pisces
in sach medical school clsss for which
only minority students could compein.”

“The Court considered four rtionales
rovided by the {‘Iiaivm of California

‘for taking racs and ne origin inte
socount in admigsions ga
dacigions: (1) To reduce the historic
deficit of reditionally disfavored
minorites in medical schools and the
medical profession, (2} To countar the
effocts of societal discriminetion, (3) To
fncrenss the number of physicians who
would practice fa communities lscking
wiedical services, (4) To obtaln the
sducatione! benelits of a diverss studsm
body. Similer srpumnents have been
advanced in response to the

Dopartment’s pro licy guidance
on student fmmm s!mmg::imﬁad

© on the besis of rece or pational origin.
=+ 1+ {Fha Court rojaciod the Brst thive

pustiBeations. The first reason was N
rejoctod as faciatly invalid becauss 7
setting aside n Bxed number of
admission spates only to ensure that
members of 4 speci findd Tooe are
sdmitted was found 10 be recisl
*discrimination for its own sake.”

nts of the University of California v, *

akke, 438 11.8. ot 397. Ins rejocting the
second contention thit the offects of
soriotal discrimination warrsated the

rectal prefarences, the Court ized
that the State had & substantial interest
in elitninatiog the effocta of

- +discrimination, but thet loterest was
Title VI regulations, like (hé Fourteentl > folind to be limited to “redress(ing] the
wrotigs worked by sﬁiﬁc Instances of

discrimination.” Id.

contention, converning the provision of
bealth care services 6 unde
communitien, was rajected by the Bokie
Court a4 an evidentiery matter bocause
tha Stats had *not carried Its burden of
gamonstrating that # must prefer
members of particuler ethnic groups
over ail piher individuals in erder to

? The Court nowd that the Univarsity “doss aot
Pt poxt 10 have ande™ & detwrmination tha e

. affionative sction plas was necessary 30 remedy

any past Escrimination at the mudical schook.
%?m af the Uniersity of Colffomio v. Bakle, 438
& 306

e

g
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promnte befter healih-care dedivery te action announced by the Courtd Thue,  sdmisgions in
deprived citizans.” Id., st 311, if s college’s use of Teoe or nstional | . - college that has mifficient mingrity
Witk respect 1o the final objective, the  asigin is awarding Snancial aid msets gpiimits to offer sdmission toa. .
“sttainment of a diverse student bedy,” . (he Suprume Court's test under ths . - . diverse gr:xz&nf ppplicants may find
Justice Powell found that— Fourteenth Amendment for permissible _ that, shsent the availability of gnancm ]
This clearly is & conRitutionally voluntary affirmative action, it willalso  eid sst ssida for minority students, its
petrnissible goal for an institution of bigher  Taeet the ments of THis VI ~ oHors of admission are .
sducation. Academic fwedom, thaegh oots Mo the Department’s proposed policy | disproportionately sejectad by minority
specifically snumerated constitutional right,  guidance on finencis! aid, & pﬁmrla applicants. - : ‘
iong has bonn viewsd as 2 special concern of  was included permitting the use of rece urthetmore, commenters ware
ths First Amendinant. Toe of or nationa] origin ek “plus” Iectarin  concerned that, while there may be largs
university Iy make 1ts own judgmests gy te  pwarding student aid The basls forthe  amounts of financial nid svsiluble for
aducstion includes the selection of in principle was the Bakke decision and - undergrsdustes o their instinticns,
- whidans bady. the Dapsrtment’s assessoient that ysing there may be insufficient aid for
14, at 313, 312. Thus, colleges have s sn approach that had been a,prmwd by  grediuate students, slimos! sli of whom
First Ammendment right 1o seek diversity  the Suprems Court ss namowly taijorsd  'are sbla to demonstrats finsncial nsed,

in edmissions to fulhll their academic

o achiove d.ivenigv
mission through the “robust exchanpe of context also would be permissible

idsax” that flows from a diverss student
body. 1., st 312-313.% Howaver, the
rneans (0 achisve this “cowntervailing
constitutionsd interest™ under the First
Amendment must comport with the
requiremens of the Fourtespth
Amendment. The Medical School's

« policy of setting exide 8 fixed number of

* the Fourteenth Amendment’s strict -+ |

sdmission spaces solaly for minoritiss
was found not to pass the Fourtesnth
Amandment’s sinct seTutiny test,
Yocause the policy’s use of race as ¢
condition of eligibility for the slots wes
niof HocessAry 10 promote the school's
diversity intarest. I, st 315-318,
fustice Powell found that the Medics!
Schowot could sdvance Bs diversity
interest under the First Amendment in
& parrowly wiilored rmanner that passed .

scrutiny test by using rece Of national .
origin as one of several factors that <.
would be considered as’s plos [actor

an spplicant i the sdmissions process.
. et A17-319, _—

Following the Bakke decision, the
Departmant reexarmined its Title Vi
regulations i determine whethsr any
changes were necessary. ia & poli
interpratation published in the Fgern}
Registor (44 FR 58506}, the Departrmam
concluded that no change was
werranted, The Department determined
that ths Title VI regulatory provision
suthor.zing voluntary s{fimmative action
was eonsistent with the Courl’s decision
and that tha provision would be
interprated to incorporate the
limitastions on voluntary affirmiative

*The Secretary believes thit & gollege's scedemic
froedem inlerest in the “robust exchange of idew™
b includes an {nierest in the sxintence of a
diverse Donity end. teoce genersdly, in ¢lvamliy of
prolessars natlonatly, since schoalars o in the
Intereiange of idaes with sihees o 1bwir fieid, and
ro marely with faculty i thelz paniouiir schoal.
A upiversizy noold contriburs 1o this ingaomt by
ansolling greduate studanls whs sre committed 1o
besming profesors and whe @il promote the
overall diversity of scholars 5o thals flsdd of study.
regardlens of o dlversity of the sudants who we
admitied i the univaaiy's own graduaie progoa,

Y

in the sdmissions -

W\

awz;z&ngﬁnandﬁiuﬁﬁ L

response to the pro; 4 pollcy, x

many collegas submitto& commnts -

srguing thal the use of raos or national
origin as 8 plus factor in swarding |

Enancial aid may be inadeguaie 10

schigve diversity. They comlengded that, -

in some ceses, it may be n o
designate a limited smount of sid for
students of a particular racs o1 national
origin. According to those comesentars,
& ¢otlege's Snanciol aid can
serve & critical role in achisving a

diverse student body in at jeast thuse . | -

res : First, the avallability of <
financial «id set aside for members of &

particular race or national origin sérves | -
‘a8 4 recruitment tool, encouraging 4iin e o ¥
L atd s Mnarrowly tadl
" Senond; it provides 4 moens of 5015

Bncouraging students who sre'offered . 51, ":g;—case
, pdmission to sccept the offer and & : the particular clrcumstances involved,
for ot the'school Finally, it assists colleges .~ “The Department has deisrmined, besed”
. infetainiag studentyuntil thayall Gl

spplicants 16 consider the school™ -
_ndmission 1o soiapt the offer and enrol):

complete their program of studies. . . |

The commeniers arguad that 84, . -
eollege—becsusa of its location, its .
repulation {whathsr deserved or not) of
being inkospitabla 1o minority studanis,
or its pupeber of minority gradusies—
may be unable to recruil sufficient
minarity applicants sven if race o7
nationel origin is considered a positive
factor in admissions and the award of
sid, That iz, the faflure 1o stract a .
sufficient number of misorily applicants
who meet the scademie requirements of
tha collegs will make it binpossibls for
the college fo egroll & diverse studant .
body. aven if zace of national origin is
given » competitive “plus” in the

S—

VThe presect poficy guidincs co sodent
I'lamrij tatance supph 1 the 197% policy |
Rsterpretation.

wThe Depasunant vilt presuma that a collope’s
use of rece or narionsi origin as « plox Incios, with
other farsore, is samowly 18Borsd to futhar tbe
orrrrelling governmenial Iatarest in diversity, o3
Jong an the toliege perldically rexamines whether
- {ts vae of 7ace or naticaal origla as 4 phus teaoe
cagtinges 10 be sscessary 10 schiove o diverss
studen body.

. vommeniers that in

. pational orf

L

<. student

Thus, it is possible that o collegs that is

g}iﬁa w a;!;z::n s diverse student body
B0 programs using race-

neytral Gnancial aid criterin or usiag

. yace or nelions] origin ana “phus™ Icter

may End {t necessary to uss race or

© 5 natiosal prigic a3 & condition of

eh‘gx‘bﬁity in swarding Emited smounts

of financial sdd to schisve divermity in

scme of its other prograrns, such as fis

graduste school or particular . ‘

unde unte schools, )
with the

The 7
B CiIrgImsisntes

they havs describad it may be
for & pollegs to et asids financin) aid to
ba awarded on the basis of roce or

in order to schieve s
vt body, Whethers -
sted Hnsncial
* to achiove -

-diverse sty
‘ college’s usg of race-i

-+ this compelling interest invalves & case- ...:

gtarmination that iz based on

1 on the commonts, 1o expand Principle 4
1o permit those case-by-case =~ =~
determinations,

Ths Court is Bokke indicated thet
race or national origin could be used in
making admissions decisions to further
the comanlting interest of & diverse

y sven though the effect

might ba ta deny sdmission to some

students who did nol receive s

- compstitive “plus” besed on msce or

ethnicity. it However, the use of 8 set-
aside of Placks in the eilering class was
impermissible bacause it was not
necessary 1o e gosl of diversity. In
cases sines Bakke, the Supreme Court

- has provided sdditional guidance on the
* factors to be considerad in detersnining
" whather s classification based on mce or

sational origio is parrowly isilored to its

- purposs. Thess factors will

#7Rakke wes the Supreca Cowrt's fnt decialon
in an afirmative action cass. Sincs bl time. the
Coun has docided s sumber of eBrmative sction
cases. sone 67 which have ivaiidated fustios

- Fowell's opinlon in Hokke thal the promotion of
divarsity 1o ths higber vducation seriing s 2
compaiiing interest. '
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considared by the Departroent En secoived by son-minerity students o Bnancial aid may Increats or docroase
sstossing whether s colhege’s race wﬁwwﬂgngm‘shiywm based on the functions it is percoived to
targoted Enancial aid program moets the  minority students~hat it fstoo - promota. .
iromenix of Tithe VL © intrusive te be considersd nrrrowly fn summary, 8 college can use s
irst, it is necessary to determina thy  tatlored. Soe ¥, Jackson Board of ﬁmﬁd:ﬁm:&m
ofti of sltemative spprosches. Education, 476 LS. st 253 use of race  diversity by consi wther
United Stotes v, Paradise, 480 US. 2t i bmposing lovoloma evers - - than roce or ationsl crfgin, such s
173, Thus, # lsim that disry i Hves of identiBadle ‘

: thiémdfmmgmm "
consideration hes giventathe use  jndividushs), Gaoerally, the lasz severs  or sociceconomic background. I
of altarnative approaches that are bass ©  and more diffose the impect on pon- . addition, 8 collegs may take racn or -

intrasive {2.2.. tha vse of race or minority students, the more Hely » sstional weigin into scoount as one
naticoal origio 8s 4 “phu” factor rether  clnssification besed on race or natfons!  factor, with othet Iactues, in awerding
than as a condition of eligibilityl. Metrs oﬁgnmammm ' foencial aid il necessary 10 promots
Broodcasting, e, v. PLC, A7 UK & . satisfactorily. Fowever, it s ot - diversity. Finally, & collegs mey uge rce

583 Aichmend v. LA Croson, 88 U.S.  nacessery 10 show that 5o stodent’s 3 origin as s condition of -
st 507, Fioancisl sid that ts restrictad 10 ppportunity to recoive Enancial sid bas  aligibility fo awardlng Bnencial aid (£t
students of a particalar race or oational  been in any wey diminisbed by the use s narowly tallored to promots |
origin shoulkd bu used vuly if wcaliege . - of the rece-targetnd e3d. Rather. theuse  diversity. s

determines that these alternative of race-targeted financis} ald must e e s tant
approsches bave not oz willpotbe  place an unduo burden on students who' géf"‘l by Gifts Restricted by Race o
® v, ot are ned oiigible for thet wid. vt ai Ovigin - Lo

Second, the exteat, dumtion, and A number of cosamventers argusd that ‘The Sith principle sets out the
fexibility of the racial classificetion raced Enancinl sid isn % . circumstances which s recipient

must be addrossed. Metro Broodeusting.  minisoally {ntrusive method tostizina  oollege onn sward Bnenclal aid

ine, v, F.CC, 492 1.5, ot 504 Uniied diversa student body, far more Umited  provided by private donors that is :

Siotes v. Parodise, 4B0 U.S. s 173. The i its impact on pop-raipority students,  prestricted on the basis of race or pational

vxtent of the use of the clwmsiBestion for sxample, than ron-targeted aﬁﬁmm . ‘ °
n

 should be no grester then i necessary | sdiissions o8, Under thia view, matgl cowmentory, -
1o carry out ity parposs, Hichmond v. and unlike the sdmissions plan atiexus  pursuant to the Civil Rights Restorstion
A, Croson, tB3 U.S. m 507, That is. the  in Hokke, & raos-targeing Bnanciel aid -~ Aci of 1987, sl of the ttons of a5
amount of Anential aid thet s awarded  awand could be s narrowly milared . * . pollege sre covered Viiithe -
basad an race or sational origis shool moans of echivving the compelling v..a*  collegs receives m& financisl
be no greeter than len W - bnterest in diversity, 57 P LT L0 askigtance. 42 U.S.C 200084n{2XA)
achiove & diverse stum : The Dapartment agrees that %hani e L0 Since a college’s sward of privately

The durstion of the se of s recial . ©  importani differences between 31070800 danated Aneneial sid is in the
classiBeation shoukd be no jonger han. |, admissions and financial sid’ The” "~ ™ gpergtions of the collega, the collegs ™ -
is nacussary o iu&rposa. aod the . * +  affirmative action sdiissions program . - et comply with the requirements of ;.
be periodicail f .

rlassificatios sho ally. struck down it Bakke had the sffect of 5.0 Title VI in awarding thoss fynds. 3, -
rexamined 10 deténsine whelher thare . excluding applicsnts from the 506 o2 1d A rollegs may sward privately | -
is & comtinued need jor its use. Metro 1. [university on tho beals of their rece. Thew: donated aid on the basis of oo
ﬁroadmsﬁs:g. Inc.v, FCC. 497 US 8- use of Isco-targeted fnancial 8id on e - raes or national origh if the collega fs. <.
594. Thus, 56 use of race-targeted other hand,'does'noC in and of Hself,.. .- ramedying its pest discriminstion ’
fnancial aid shouid continue anly - dictate that & studest would b 2 ir. . aurspant to Prnciple 3 of attemnpting 1o
whife it Is necessary to schiove s diverse  foreclosed from attending a coliege * achisve # diverse student body pursuant

student body, s0d sn ssseszment o8t sololy on thio besis of rece. Mormover, I 44 Principle 4. In other words,
whather 1hat continues to be the case contrast to the number of admissions pmpkf’, Sand 4 ‘,;}y to the vee of

shouid be madevn 8 nr besiy. shots, the smount of fuancia) 5id ivataly §ovated funds end astify
In sdditien, tbe uee of the availghie to students is not necessarily guﬂﬁgg thess funds on the mjﬂ{
classification should be sufficien fixed. For example, & colloge's recaipt of o 0 nastocat i accordancs
flexibia that exceptions can be H  privately donated rmonles restrictod ¢ i1 the wishes of the donor, Stmilarly,
sppropriate. For exsmpls, the Suprems  an underrupresontsd fmu might - ynder Princple 1, s oollege may
Court in Uniled States v. Paradise found  incresss the total pool of Ignéa for privstoly €snatod financia) aid that is
that & rce-conscious otion student aid 1z » situaton in which, . 10 uisidvantagec-students. -
requiratsent wa flexibie in operstion nbsent the abllity to tmpose such & * T Some commentars were pocertsis
becausa it could ba waived if oo Himitation, the might pot provide b ethar it Is permissitls under Title VI

qualified cardidates wers aveilable. 480 xa'é sidgall. . - " for 8 college to solicit private donstions

U.S. ot 177, Similarly, mcial resteictions von i the case of a college's own of student Enanclal aid that are

on the award of Ginancial sid could be - funds, » decision tobar theawmrd of - o o vy students of # particular race

waivod il Lhers were no qualified roce-targeted financlal i willoet o yonaY ortetn, 1 the roceipt and

a ’imm . nocessarily transiste inlo incressad awnrd of these Kanda Is permitted b}
inslly, the burden on thuse who are  resources for students froms nos-tergated -riyie Vi that da. in the stances

exciuded from the benefit conforred by * groups. Funds for finsnclel®id © - . L

the classification based on recw ot vestricind by race or national origin that. "'“"““”“*’*‘“_'“’“sé Tasty, aéher organlzatioss that mosive
siaticnal origho (A2, son-m © -+ amviswed as 8 recruitment devics Pederal Mnsncial sssatance must camply with Tide
students} must be considered. id. & - - migiit de rechanneiod into ofter - Vi i Sarlr so.3rd of stndant fnancial did. On e

171. A uss of rece o2 national erigin muy - mathods of recruitment i restricted . - . viber hand, ladividuale or coganteatinns pet
impose such 2 severs by on.. . . Bnancial aid s barred. 1o other worde, mﬁfmm%ﬁawﬁﬁw i
particulir individusls—for exsmple, © . unlike admission o a cless with & ixed " Girerly swerd Braiciat ald to sudsiis on the best
sliminating xholarships caryenily pumber of places, the amount of of race or natiomal artgla ik s



unintended negative effoct an their

Exec. (Orders Nos. 12282, 45 FRE3437 .
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previously described, it i similardy ening the Nation's historically HBCUx abilitioe 12 t, enzoll and
permissible to solicit the funds from - Black colleges end univertities.” House  retain telented students will be
privaie sources, LS No. 102447, 1982 .5, Cods undernvined untess HBCUs are
vt NI o, ER i
Colleges and Univessities . sate of HBCUs i partly sitruishlato . of ek srudants thet are

To ensure thal the principles inthis  the distcriminatory setios of the States. lished by thirg parties in which
pelicy guidance do not subvert - and the Federal Government and this ~ other colleges, ie., fhose thal moaet
congrossional efforts to enhance discriminatory action requires ths . . Principls 3 ar 4, panticipste. Limting or
historiently black col and remedy of enkancement of Black .. . prechuding HBCUs' participation in
universities (HBCUs), these institutions  postsecondary institoetions to ensurs .. private programs, such ax the Nationa)
may participete in student ald their continustion and cipation in. | Achisvement Scholamhip program,
estebiished by third es Jor black Ralfilling the Fodern! mission of equality  would have an nniaundafuagaﬁva
students that are not limited o students  of educational opportunity." 206 USLC. . offect on thelir sbility torecyulis . -
st the HBCUs and mey use their own 160, Soe also, Housa No. 162~  tulentad studant body. Undar thie -
institutionel funds in those programs if 447, 1992 (1.5, Cods Cong, 2nd Adm. . scholersip program, which is restricted
necessary for participation. ! See 20 Nows p. 353 House Repart No. 23-38%, o scsdemically axenilest black
LL.5.C. 1081, 1060, and 1152¢ 1986 U.S. Code Cong, and Adm. Nows  grudants, one type of National
fcongressional Rodings }ggi ' 2592-2586. This includes providing  ** Achlevement Scholarship ix funded by
diserimination pgainmt s and of sccass and quelity sducation 1o low- . the institatian, If HBCUs were unabis 1o
ths noed for enbsncement). © income and minority studeads, snd - gmk:ipazs in this progrars, some top

This finding is based upon mngiag HBCUs' seademic quallty. 20 black studenis might be furced to chooss
congressional findings of past ' US4 w08t . 2L betwsen {1) recabeing a Netionnl
discrimination against HBUL)s and the For those sADe reasons, evary Achtovement Scholarship to attend &
students they have traditionally served.  Administration [n rocent bas school that met Prisciple 3 or 4 and (2)
“ns well a the Department’s * recogaized the special roleand . . sttending s HBCU. For thesa reasang;
dstermination thet these institutions - . contributions of HBCUs and expressed | the Depariment interprets Title VIto -
and their students would be barmed 3 support for their snhancament. See . parmit HBCUs to perticipate in cortain’
preciuded Fom participation in “"Rivited Criteris Specifying the I - racetargeted aid programe for black - -
progremms created by third os that'  Ingredinnts of Accepinbis to . gtudonts, such as the National.
designate Snancial aid for black ate State Systems of Public  ©  Achievement Scholarship p .
students. That action would have an Higher Edvcation,” 43 FR 6658 (3#77); The Department reads g’\i}s g;

rconsigtent with other siatutes and ™

"
s~ ~ historical mission end important roie

sbility to recrait excellant student {18803 12320, 46 FR 48107 {1981k " . s Exscutive orders addressing the special

bodies and could undermine 12677 54 PR 18889 (1988); acd 12876,. " . noeds and histoiy 6f HBCUS. In - =
congressional actions almed st 58 FR 58735 (1993), The Department's. .. particular, 1hs Depariment notes :
. enhancing these institutions. .. |~ ,. own dats indicats that HBCUs continus  congressional findings of discrimination
Congress has repestedly made to play a vital role In providing highee (<7 sgninst Black stiidents thet afe the basis =~

sducatitn for many bleck students, In: .- for enbascement efforts 4t HBCUs.

1985 &nd.1990, more than dna in four 1% FAdditonally ‘the Depariment interprets
that HBCUs pley in the American -, :biick bacheior's degroe recipionts’ 13 %2 .T346 VL Lo parshit Himited vse of race to

+ pystenn of highar sducation, and received their degroe from an HBCU:: #*2 avoid an‘anoihaléus and sbsurd result,
particularly in providing equal {28.7%). Soe, “Historically Black ~0i4 s.iie  penslizing HBCUs and students
eduvetional opportuaity far black Colleges and Univarsities, 1876-907. * + © who seek admission 1o HBCUs, and
students. 20 U.5.C. 1051, 1080, and (0.8, Depariment of Education, Office of . putting HBCUs at s disadvantage with
1132¢. Congress hus orested programs  Educationel Research and Improvement, * respect to other schools precisely

findings thet recognize the unigue

that strengihen and enhance HBCUs in July 1962}, SRS becausa of the special hislory end-..,
Titles I through VI of the Higher is policy guidance b not intended - compuesition of the HBCUs, s
Education Act, as amendad by Public ta Hmit the efforts to enbance HBCUs The use of rsce-targeted aid by HBCUs
Law 99498, 20 (1.S.C. 1021-11321-2. & oslled for by Congress and the thet the Department is interpreting Title
hues found that “there is & particulsar President The ﬁepaﬁ:mmmim. ¥1 to permit under this provision is
nationel interest in aiding institutions of bowsver, that Principls 3 parrowly tallomd to further the

higher education that have hidorically - discrimination) and Principle ¢ congressionally 204 purpose.af. -
sarved students who havs heen denied creating di cersity] may not provide for  eshancement of s, HBCUs may ™
socess {0 posisecnadary education HBCUS the sama Po&ﬁgm of not discriminate on the basis of raoe or
becsuse of race o7 national origin . . . icipating In rece-targeted progame  nations! origin in admitting students.

" o that equality of access and guality of of financial aid for bl students Thay may nod crests thelr own roce.
posisecondary education epportunities establizhed by third parties as are targeted Ninancie] 2id programs using
may bs enhanced for o]l students.” 20 provided for other colleges and their own (nstitutional funds unless
U.S,C. 10851, “A key link to the choin of  oiversities. As some commentars they satisfy the requirements of any of
expanding college opportunity for pointed omt, HBCUs continue to enroll  the other principles in this guidance,
African American youth is a disproportionate percentage of black  Nor may they acoept privets donations

studenis and noed 1o be sble to compuote  of race-targeted sid for black students
1 This provision i limited 10 HIR ax defined for the most talented Mack stodents i that are limited g students at the
in Thtls I of the Higher Educativa Aws. M dossnot  thay Ere to improve the quality and institution unless otherwise pormitied
:Fglz generslly o prodominantly black institvions  prestige of their soademic envicnmmsnts by the guidance. Because BBUUs hove
o et e iyt and, thorefore, snkance their . tuditionally envollad black studunts, it
e he e shoaid not subvent the goal of -

contrning 1he baique sates of the HBCL:

attroctiveness to slf students regardless
aorva as the basis for this proviston L

of mee or national erigin, enhancing the inctitutions to require
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that thay ot restrict aid to black pomerenters concerss -~  biring their athletic into
studants if using their pun funds or revising the mé*pmeadm complanoe with Title IX of the
funds from private donors that wizh 1o used Iy studantg and  Education Amendments of 19725 M
set up Brancial aid programs ot these In providing Buancis! scelstance CFR 104.72{e) {zansition period to
institutiona However, bacause the . would require ims to developwd © permiit recipients 1o make facilivies
spplicant pool thet s stracted to implement. Ths revisions thet have accessible to individuals with
HBCUs presently consists primarily of  hoen made to the 8nal policy guidancs  disabiliting, 83 roquired by Section S04 -
biack students, HBCUs would be placed Mﬁmuk!n&rfewwinmmin' oflhakehabiﬁl.ntimh:tofmn}.hﬁ
at o distinet disad withwgaaﬂm which colleges will be W 'hﬁsadonthan&
aih;rmﬁ;ggma Plﬂi ‘ change thetr financial ofd programs. - ] d 2
students i they could ned niparto n  Howewver, the Department .’ S mﬂeszsm intmﬁ%é?w
financial aid programs set up by third >anm:mqnaadmm - :hei:wuignmt Ry
panmhabhckstudmu'l‘gu extonstve reviews of theircurrmet - sward processes. :
Department intarprats Titla VI to permit and that fn same cases | 7 ,?!znzamiﬁaatgrw&ok
an HBCU 1o participats ia rece-targeied sdiostments o thoss programs may be - consistant with the Department’s policy,
finsncia) aid programs foe black tocessary. As 8 result, the Department s In spproving ko the desogregation
students that are crested by third mﬁ@mwmm of State of higher educstian,
parties. if ihe programs £1¢ nok restricted m - that studemts who have boea the
1o studemts st HECUs. m uinmh.!ingmﬁapa banaficiaries of past discriminatory
The participstion by HBCUs b those le period of ime to review mdmwbemnhﬁdmbmm
raca-targetad sid programs will be. and, l!'noee:sarg sdfust thelr financial - Mméfmn‘mﬁwxﬁm&t
subject 1o perfodic mmmtbytha ad in an manrer that i, whils the Departoent
_ Department, The De t will causes tha isast le ption to mﬁammmm ,
larly review the msuits of - thelr students. Colloges must adjust sction to increass the i g
_ enhancement gfforty sf HBCUs, their Bnmncisl sid programstode . envollmint of previcucly mciuded -
inchuding the snnual rport 1o the consistent with the principles T students, R does pol the Y
Pmﬁmzm!bm&mgremachiem%n previsusly set out o0 uter than fwo . upuimdmymdwhmﬁww oo
enhancing the sfar the sffoctive duts of the perit sdmission of those previously . 7

nnd capabilities of
HBCUs roquired by Section 7 of ’
Exacutive (rder 12878, I an HBCU has
been enhanced to the point thet the
ingtitution is attrective to individuals
. regardless of their race or national origin
to the sarme axtent 8% & non-HBCU, than
that institution may panicipatt in mly
those reow-t ect aid programs that are
- consistent wi tha mhat principies in
- this policy guidanos.

Transition M st :
Ths pmpom izcy guidance would
have provided » ?O ~yenr trnsition

period for individuel students to ensure
that they did not lose thelr Rnancia) aid
as & result of the guidance. Commenters
pointed out that, in soms cases, four
years may not be s sufficient time fora
student to mmgme his or her academlc
program st & cotlegs. n eddition,

{transition pericd 1o permit mﬁmm o

Departmant’s policy guidence However, . axciwdod, See Wygant v. Jockson Board © e
may continue to .+ of Educotion, 476 US. ot Z82-85. | R
financial eid awarded on the basis of . Finally, the trensition perlod s . . .
race or national tu students who . eansistent with the ¥ s u;f b
had either appliad for ot rocnived that - obligations under Tiths VIto seek - 00/ %. -
assistanos prior to the eflective date of voluntary complancs by reciplonts Mﬁ; i
this guldance the full courss of  have boen found In violation of the- Wadize b
2&;?@ smdanz:b v at ihe stzmze. 42 v&bﬁ. md—m N :2;: :
€oiiege, sven thou ALY CHRI0G, - sriment withyolipn e
this will axtend beyond the two-yoar mv{éa oaglmes wi{b?:ghnlal-,@ Bt wpi,,“ f[ b
period and, In some cases, the foqg-gmgu,_'mmanm to Tp them make any i, ) 0
poriod identifed in ﬁwprqm& el P nocessary changes to their ﬁm.m;:fa] aid
Hc{ SO, programs i in, or to ‘schieve i ,},g‘, ‘z{f;s;*.;
oot s L S S LR
to croate « transition period, such & man&amgzﬁsa T
period for adjustiments {2 consistent ebsunry 1 ’
with the Department's approach in the  Xichard W. Rikey, N )
pest undse other civil fights statutaa jt Seotaryof Education, .
enforoes. See 34 CFR 1064118 IFR Doc. 944030 Piiod 22284 a.&sml
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