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UNtTI!:l) STATES I)EPAR:'noI£NT OF EDUCA:I'lON

MEMORANDUM WA$HDfOTOft. D.C. 20202,__ 

• 

1:0: All OCR Stoff 

FROII: Sue Sowers, Enforcement Director (~st) 4P-JCathy Lewis; Acting Enforcement Director (West) 

Eileen Hanrahan, Acting Director, proqram{Leqal c;r"upJ~~ 


SUBJECT: Issue Facilitators and Buildinq Our Intern~l Networks t ~ 

Almost all of our pro-active efforts in PY'97 are 'grouped around 
the followinq issue' areas: ·the provision of services to limited 
English proficient students (ltAl.l), Gifted and Talented, Minorities 
and special Education and Racial Harassment/Student Discipline. . 
As we have seen in the past two years, continued conversations 
around these issues, by legal and program statf from across the 
country, have helped us inerease>our collective ability to sustain 
a strong And effective enforcement program~ 

• 
We would noW' like to' build upon these efforts and establish 
identifiable internal networks, or communities of practice, around 
each issue area. ~Communities of practice- is a phrase used by the 
Institute for Research on Learning at Stanford University to 
recognize informal groupings of people, within an organizations, 
who are "bound to one -. another by exposure to a common set ot 
problems.- Such groups collaborate directlYI teach one another and 
use each other as sounding_, boards. They can serve as an 
organizational bridge betveen people doinq the same job in 
different parts of the country. 'Members of such groups "join and 
stay because they have s-omet.h~n9 t9 learn and to contribute. II 

We believe that such qroups, in addition to providing a forum for 
buildinq knowledge and expertise around each issue area. can also 
help us increase our ability to target strong caseSj identify and 
share best practices; enhance our abil~ty. to identify and obtain 
strong remedies; help us"to refine our case resolution tools and 
approaches; develop ways to monitor "more effectively; and 
facilitat"e our ability to take enforcement action, when .. appropriatew 

To' ensure thet each network or community is "up and runninq,· an 
issue facilitator, or facilitators~ has been identified for each 
qroup~ Facilitators do not have the same responsibilities as the 
former issue coordinators. Rather, the role of the facilitator"is 
to ensure that within OCR ve maintain an active," multi-site group 
around each specific issue area. Each issue related community or 
network will include individuals who are directly involved in these 
issues in their offices. As not every oft ice is heavily ±nv~ted 
in each issue area, not every office lDay be represented 'on every

• 
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Based upon multiple recorunendations from a wide variety of OCR 
staff who have worked in these issue areas E' the Assistant 
Secretary's council has asked the following individuals to serve as 
issue facilitators: 

Lau - Angela Martinez (Division D) 

Gifted and Talented - Sarah Hawthorne and Barbra Shannon (Divisions 

o and B)' 
Kin~rities and Special Education - Chip Smailer and Brenda Wolff 
(Oivision A)
Racial Harassment/Student· Discipline - John Benjes and Barbara 
Wolko~itz (Divisions 0 and C) 

Because OCR also has a strong interest in building capacity around 
the issues of testing, the First Amendment, and affirmative action, 
the following facilitators have also been identified for each of 
those issues: 

First Amendment - Doreen Dennis (Program/Legal) 
Testing - Howie Kallem (Program/Legal) 
Affirmative Action - John fry (Division C) 

(In addition, Fran O''Shea (Olvision"C) will continue her current 
responsibilities with,respect.:to Tit.le IX Athletics.) There mayor 
may not be formal network ;activities built around these issues; 
however, each contact person')wil~l'·be'·responsible for sharing issue 
related information:'~lthrou9ho~1; the::';:)agency, "(!L..fL..., information 
bulletins) and ,servirig ,:as a'mati·ona.l·r~sourc:e on these issues for 
OCR; ;staft·.~.'" :! ,~<;: :,)~: ·,:.•~·r: t,;;::;>\;r,!.':,:y. •........:.~,.' 

'.--::.1', ":.' . ':~.s'i 'I"''i.\rl". ::;..:,~·,,~~;.~J.;1t; t~. ' ~" 
To function effectively I it is critical that this effort has the 
full support of OCR~ -ma.nag~ment· "'and· that each network has the 
ability to stay closely .connected with the rest of the 
organization, particularly the Enforcement coordinators,. the 
Enforcement Directors and the Program/Legal..:teams. To this end, a 
member of the Assistant Secretary's council will serve as a 
resource liaison for each group. In addition, staff mem~ers from 
the Program/Legal teams will participate in each group and , Prcfgram/Legal unit will take (Jeneral respq:nsibility tor providing" 

support and helping to ensure the health ot.... e&ch iS~'j,ue network. 

The first taSK of each network group will be to assess where we are 
in the issue area, where we need to be and what we need to help us 
get there: Each group will also be asked to begin the task of 
identifying agency standards for quality case resolution in each of 
these issue areas. 

• 
Some of the issue facilitators have already begun the process of 
contactin9 individuals ~ho have worKed on these issues in the past. 
Any OCR staff'pcrson who has cases in one vf these areas and would 
like to be an active part of a network, should also feel free, to 
contact the individual facilitators directly. 



MEMORANDUM L"NlTED STATES DUARTMENT OF £IH./CATIO."i 

WASRI'NGTON. f),C. 

To: Senior Staff 
Component Plao1)ing Teams 

Norma v, Canni~_t/,~ 

RAymond Pierce I~m,.J2CQ~ 
Date: Marcb I, 1995 

RE: Development of the FY 1996 Enforcement Docket 

This memorandum sets out guidance for FY }996 enforcement planning, We will be using 

an approach that sbould both facilitate our discussions about where OCR sbould put its 

proactive resources, and simplify communication aoom:bCR's'dOcket as we carry out our 

enforcement activities over the coming mo~~,<. ~,;~}:" :~"~';:~~".c·L~ :.;" 

.',' .-'. r""",',~ ~ '".","-, ",.' 

In the' imerest of papery;ork reduction,-only t~o'4ocqf!lents'~!,'illtbe"produced. "'" 

~ •• , _ ...:~,:.~ ,t~<; ,t::.;\;}!! '!:~,,:;;~, ",' 


The first is the summary,:i.nalysis of,the regioocs'projeoted'FY ,I 996 'FTE usage, The format 
is somewhat changed, from' laSt year, tiur'~' n9~'"vayatl~bl~ ffl"Qmlt~oPro or Lotus 50 that you 
can more painlesSly 'manipulate the numbers aUirime'.~ ~,':,:., ,_--,:- ~ .. . .' ~ 

" . j, 

The second is a proposed docket of proactive enforcement activities. The docket will 

indicate for each case the 'identific.;tion of the targe~ed srudem population iacilJg 


. discri.mination, the approach taken to developing a strong remedy. and, over time. how the 
achievl~ment of the desired results is being ensured. The docket will include current as wen 
as proposed proactive enforcement activities. It will be maintained 'by each individual . 
component, updated and shared as nteded to mai!}tain clear and open comm-ui.ii~xi(ln ber'.~;een-
the component and the OAS. . . . 

The time line for development of FY 1996 component docke15 is as follows: 

February 22 Draft procedures circulated to components. 

..Ie 


• 

February 24 Conference call to discus.s proposed procedures. 


~ . . ' 

March I Revised procedures distributed to components, 
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• March 3 Conference call to discuss communication and consultation on 
components' CUlTent dockets and OAS coordination. 

Marcb 10-17 	 Components submit CUlTont comprebemive dockets. Please 
circulate these to all components. 

Marco 1().28 	 Preliminary OAS feedback. 

March 2~31 	 RourultiIDle in Washington. 

April 7-14 	 Components submit FY 1996 FTE Usas. Charts and 
ComprebellSive Component Dockets (including proposed 
FY 1996 proactive enforcement activities). Please circulate 
these to aU components. 

April "-28 	 Consultation with OAS on ftnalizatioD and approval of plans. 
Please circulate your approved plans !o all components. 

As Appropriate 	 Ongoing discussions. 

........' ,'. " , __" .~l"" 


As YOli prepare your enforcement dockets for FY 1996, you:=y "',u!he.the following: 
• 	 "j ,.,.~t ....:"~.:"",;.::;'" ,""_ 

. '", .">co-"', ~~.".L,.'_ , 

• 	 Proactive enforc:eme,nt activities Shou1d_b_e_.dire~~74,;~~~~~.,~eve:loRtog F!d ensuring
·i, the implementation of strong remedies for studen~_ de:nie.d aCcess to high quality, high 

sWldaids curfisu~~m.: '·:rhis ,pr~oriry, 'the(~~P\eJJ~J~.r:.ttt.e.:;abov~,theoJine· high 
priority areas •. is°not'anticipated to chahge:overolhe;,.nt?aJ~!lY~S.<'.you have wide 
latitude to target your proactive enfor.ce~ent,pr§gra#~ ,?j!:h~.'the uO)brefia priority. If 
you believe that program reasons argue for other priorities.'it.is vital that you contact 
us as soon as possible to set up time to discuss these. . -..". 	 ..;, 

• 	 The component and the relevant issue area cooraffiator will need to work together in 
cases in whiCh you anticipate that at .east some of your proactive enforcement' 
activities wUl be -below the line" (higher education desegregation, for example). 
Again. a major goal is to allow full an.1-op,en, disculislon of students in need:-:";!.rn:~d.iaJ ~. 
approaches and methods of ensuring compliance. You may alway, call to set up a 
discussion. 

• 	 It is not anticipated or expected that every component will urry our enforcement 
activities in every issue area. Region XX may pursue Lau while Region XXX 
concentrates on overrepresemation, Our goal is a natiooally-balanced enforcement 
program. Necessary bajaricing is one purpose of the enforcement roundtable. 

• • We are expanding our notion of a ....::<ise~ beyond a traditional compliance review to 
allow a broader range of strategies for making positive impact in the lives of children 
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•• 

'. 	facing discrimination. The component's docket may include any proactive 
enforcement activity that (I) brings resources 10 bear on behalf of a welJ-<1efl!led 
srudent population facing discrimination; (2) develops a strong. educationally sound 
civil rights remedy that increases educational opportunity for those students. and (3) 
ensures that OCR will be prepared 10 move towards eriforcemem if results are not 
achieved as anticipated. This is not to suggest that OCR will not provide infOl'1Mtion 
or IeChnicaJ assistilIlCe reques!<d by the public; only that sucb activities are not part of 
the components' proactive enforcement docket. 

• 	 We are tl!rgeting 40 percent of OCR resources to be dedica!<d to proactive 
enforcement activities. If you intend to target !ess or more in your individual 
component. please be sure to explain. Your comple!<d docket should include specific 
site selections for your cases. We are encouraging data requests for first quarter 
activities to go out this spring to prepare for meaningful case activity in the fall. We 
are strongly discouraging late~'year case starts, unless there are cOr.JpeUing program 
reasons. 

Preparing and Using tbe Summary F'TE Usage Chari for IT 1996 

You will see that the chart is similar to the one we used fast year. We have consolidated 
categories where the differences did not appear meaningful or helpful (between planning and ' 
management activities. for example, or between priority and other-training):: Please-also Dote 
the following: 	 . '. :',' , ,,::. : ;.\ " :.:.: 

. ". ~ ""t"::'·-""·'-' -' .. ', <'","': "''"·...fr''','~~::.,..'·.f·>:Yi;; ... · ':].:".~' "'::. ~:"'" ~ 

• 	 Attached is a copy of the chart:and a copy of the cbart,witl):the'l);:ld.s.,higblighted . 
into which YOll sbould:enter 'F;J'E'data. DO NOT enter~ i.nformarion;into otilero:flelds: . 

'other fiel~ are all computed a~tomatica1ly... '. ;',:: '".! J;;' ., ' -':'t:~~: tl\;0~}:')~\;~'(; "", -: ' 
, 	 -,' . ':.• , ....",., .,.:,. "I ' 

" 	 '. "'f-"~;' ... " ' 
• 	 You will receive by'e-mail a spreadsheel version of the chart compatible with 

Loms 1·2,3. 

• 	 The first major sectioa, FrE BY ISSUE AREA. should give us a sense of the halance '
of all componeot program activities by subject area. [nelude in your caJculalions all 
aclivies. whether Proactive Compliance Activities (PCA) , Compla~ts. or Other 
Program Activities. '.,,' '~'~'~~:-L,," 

Under PROACTIVE FrE BY ACTIVITY. we have asked you to break out estimated 
FrE usnge for Proactive Compliance Activities (PCA) by New PCA (activities to be 
started in FY 1996) and Carry Over PCA (activities to be ca.-ried over from FY 1995 
or before). We have done the same for Complaints under OTHER PROGRAM FrE. 

Please feel free to ask questions jf you're not sure of how to use the Chan to create a 

• 
snapshot of your projected FTE usage. 
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• 
i'nparing The Comprehensive Component Docket 

In order to communicate and coordinate more effectively 00 OCR's ongoing enforce!Ilent 
activities. and in order to provide context for our discussion of FY 1996 activities, v.'e are 
asking 	each component to prepare a comprebeosive component docket. 

Please include the following cases on your component docul. This will give us aD Qven'iew' 
of yow' entIre enforcement program. and should greatly reduce the Deed for ad hoc queries 
over the course of the year. Because these cases are already open, targeting information is' 
nOI necessary; but please include a brief (4-8 line) sUlllllW)' giving lbe case opening date; an 
explanation of the targeted srudent population and the dis<:rimination they are (or are alleged 
to be) faclng; yOU! approac. to the development of a srrong, educationally sound remedy 
(and, to the exteO! possible, a description of the likely or proposed remedy); and how OCR. 
is ensuring that results are.in fact being achieved in a timely [Danner. Please order by docket 
number within section: a case need only appear under one heading. 

Please provide this docket to us (and to each otheO no later ilian March 17; if you, can 
manage. please provide it by March 10. 

En/oramem Cases 

• All cases in enforcement or that you anticipate wilL go to enforcement.' 

Open E'roacrivt Enforcement Acri'>'ities 

. , All open reviews or other proactive enforcement activities. Include cases in ': ,',,,. :,~ '.:~~~~'!- ..• 
monitoring, as wen as those that are still pendlng,res~oluti~o, 	 J.<1 i.~tl"!'>: •. 

Proposed Proactive Enforcement Acrivities 

• 	 All proposed proactive enforcement activities (in the extended format set out below at 
page 8). This section may remain blank until your April 7- 14 submission of proposed. 
FY 19% proactIve enforcement activities. 

Other Cases 
-" ..", . 

• 	 All unresclved complaints over 365 days old; 

•. 	 'All cases requested by an issue area coordinator to be included on the dock~t; 

• 	 All cases that you believe. because of their scope, sensitivity or other .factors, should 
be included on the docket. 

• 

The monthly alert, compiled from CIS, wi!! provide information. on crhical caseload d~ta. 

inchlding number of cases in monilOfing. number of pending complaints O'fcr 365 days old . 
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number of complaints in mOnitoring, etc. You will continue to be able to verify the monthly 
alert data before it is made wldely available. . e 

..::e,·. 

. ~.' " ' 

,I._,,,,~,,~., '_,) V 

Once thls docket is prepared for ,",ch component, OUI intent in Washington is to maintain it 
on our shared network directory, When asked for information, you will at all times he 
empowered to say, "it's on the docket; please read it fJISt and get baok to me with any 
additiorial questions.' For exaunple. you will be able to flag the start of a compliance review 
in your May 10 weekJy aotivities report by noting, "Data request in Ontario County (No. 
96(51234) anticipated June I. 1995. No changes in circumstances since case proposed in 
Spring 1995. Information on Region XX docket L< current: <" note. "Region XXX has 
reached agreement in its Montreal review (00. 96(52345). A summary is in the updated 
docket, " 

COimnuniCJItion and Cbang ..lUpdates to tbe Component Docket 

The OCR team in Washington is dedicated to better communication and coordination on 
case~related issues. We are proposing that the following process. modeled on tIle new EAR 
process, be used immediately for case and orner docket~related discussions, 

The component docket should at all times reflect an accurate picture of the progress of the 
component's proactive and other docketed cases, and of any changes.to the docket that the 
component has made. . . 
There can not be tOO much communication on these issues. To the extent that a component's 
action represents a change in the component's proactive docket, or 3,substantial change in the 
approach 10 a particular case on that docket, or you'd JUSt like to add an extra set of eyes and 

\-1~.· ~ ears to a problem. additional-conversation with us is tn order. _, ,''''~' ".'~ , .. : 
. . 

Major case developmentS should be communicated both by updating the component docket 
(and sharing this with others). and by flagging that such a change has been marle on the 
component's weekly activities report, 
'><-. -. 

We need notification about the initiation of compliance activities at least two weeks in 
advance of your notification to appropriate congressional offices. Most of you have been 
providing the kind of advance notice that allows us, if necessary, 10 discuss your initiative 
betofe .;he comrliance'3ctiviry begins_ 

A note on logistics and Washington teim work. We would like there to he a simple, easily 
understood process for checking in. when checking in is in order. While we encourage you 
to pick up the telephone early and often, in particular whh us and with the issue area 
coordinators, please also help us coordinate our team. We are designating Lilian Dorka 
(ROselta Hillary during Lilian's maternity leave) as the entry point into our office for docket 
updates and proposed docket changes, as well as for EAR packages. 

Please send your original docket and any future updates in" ,WordPerfect 5, I or 5,2 rorm<l~·.~o 

e Lilian and to each of the Regional Directors. Updal~s sho:.lld not be piecemeal. but should 
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• 
reflect the component's entire revised docket. Lilian will er-.sure that a master set of 
component dockets is maintained on the network for Washington staff. If there are updates 
to be made. we would expect to see the updated docket submitted on the same day as your 
Hrst weekly activities ,epon of the month; this will keep the dockets in syoc with the 
monthly alerts (alternatively. you should·note 'no docket update' in your first weekly of the 
month). You can, of course, update your docket as often as you think advisable. 

When you want to propose a cbange to your FY 1995 docket, or discuss an EAR, please 
send to Lilian a brief note explaining the proposed action or cbanges. You may wish to use 
the format set out above. describing the student population targeted and the discrimjnation 
they are facillg; the information on which you are basing your recommendation: your 
proposed approach to developing a strong. educatiOnally sound remedy; and how OCR will 
ensure that results are in fact being achieved in a timely manner. She will el15Ute that ail of 
our tearu~-ourselves, the issue area coordinators. etc.-are made aware of the proposed 
changes: she will ensure that you and all of us know who the single Washington COntact 

< person for any ca;;e will be .. A.s a result o(your note, you may gel a call back from an issue 
coordin.ator saying. "don't wait. I'll check in with folks here for any additional thoughts or 
ideas, but you should go ahead.' Alternatively. you may get a caU from Lilian saying. Tve 
pulled together a conference call day after tomorrow so you can discuss the proposal more 
fuUy with Ray and Norma. Here are the people I think should be at the table (from PEPS, 
PASS. OSERS, OS, etc.),' By coordinating through Lilian. you will know that the entire 
management ream beie is in the loop. We hope to provide 'one stop shopping' for 
Washington consultation. and to increase our team'S conversations with you. rather than 
about you. By bringing everyone to the table together. we hope to make sounder decisions 

oj based on better advice and information, and to do so in a quick and efficient manner. 

"" " Preparin'g tbe Proposed Componenl Docket for IT 1996 

1n any discussion about our proactive docket. we should remain focused on the reason we are 
committing a significant percentage of OCR reSources to these activities. We want to have a 
positive influence on the lives of children, and can best maximize our impact with well
targeted. well-planned"co;ppliance activities in our higb-priori[y areas. We are in the best 
pOsition to fulfill the promise of equal opportunity foraIl children through a progresSive,. 
proactive commitmerit of resources that is based on sound decision-making. This is the 
message that I communicate to all audiences, and a standard by which I expect ail of OCR to 

,be measured. '. '.'_ I.".. ;'•• 

To facilitate our discussion of proposed "enforcement activities, and our tracking of our 
pr~gress along the way, please provide the following information for each proposed proactive 
compli.ance activity. Proactive compliance activities will remain on Y0l:\r component docket 
until closed, not only until they are resolved, You may, if you wish. preface your docker 
with a brief explanation Qf your overaH enforcement approach, 

Please provide your comprehensive componem docket to us (and to each other), including 

• 
both current and proposed activities, no later than April 14: if yw can manage, please 
prov ide iI by April 7. 

v. 03101195 Page 6 



.. 


• PROPOSED Date of proposed case opening 

DATE OPENED Date of actual case opening (as this becomes applicable) 

STAFF CONTACT 	 Name and telephone number for the person or persons who will act as 
contact person (or questior.s 00 this case 

TARGETED There are numerous factors that should be carefully considered when 

STUDE!'.'! making judgements about the initiation of :proac~"~e cOInp.!iance__ 

POPULATION ~. Please include your information about and assessment of : 

AND NATURE 

OF THE (nformation derived fro!ll contact with the targeted recipient: 

CfVIL RIGHTS Accurate statistical (and similar) data; 

PROBLEMS Complainrs (agency or coun); 

THEY FACE Legislative findings, testimony. etc.; 


Number of ,tudenrs that may be (directly or indirectly) affected; 
Information from other OCR. ED or US Government components; 
Information from educators, parent groups, advocacy groups, etc.; 
Press information; 

, ContactS with state and local government agencjes~ 
: "(.Other" information on which you have reUed . 
. . , ~",,,,,Jt :' . 

",::":'i"~Ple~~:discuss the degree to which the information at hand suggests that 
" .~! _,:oJ the targeted recipient is among the, .~biggest speeders ~ in your 

. jurisdiction. ' 
\ I •.. 

APPROACH T.O d ·We should have as clear a picture as possible not only of where !he 
DEVELOPING . problem may be. but also of where we !hinl: we're going to remedy it. 
A STRONG, To the extent that proving our case in administrative proceeding' 

....EDUCATIONALLY become, necessary.., what is our abiliry to do ,of What factors or 
SOUND REMEDY 	 evidence will we rely on? ProVIde your assessment of possible 

remedies in the event of civil rights violations. and what your approach 
will be to achieving them. Discuss: 

•• '-;.:' 1,." q', • 

State and local actors and how you plan to work with !hem; 

ParenIS groups., 10CaJ advocates. and others. and how your activities 

may ipc1ude or otherwise empower them: 

Educational expens inside or outside of the Department and how, you 

plan to include !hem in your efforrs; 

Other stakeholders. how they may be affected. and your plans for 

managing your relationship with them: 

Anticipated press interest. and how we might best manage public 


• 	
aff.irs . 
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. HOW OCR This section should be used to provide updates on the staM of 
WILL ENSURE compliance activities already initiated. or the status of discussions for 
THAT RESULTS proposed activities, including remedial agreements, monitoring. . 
ARE IN FACT community involvement in ensuring implementation. etc. We want 10 
ACHIEVED know how OCR is ensuring that appropriate results are achieved in a" 

timely manner. 

The bottom line bere is simple: if we're looking for the best opportUnities to help students 
wbo are being discriminated against, and who are, therefore. being denied educational 
opportunities. we should devote significant effort in our pre--compliance review assessments 
and investigatiotlS. In most cases, severn! (if not many) of the factors listed should be 
indicators for our proactive enforcement. 

Notably, the fact that a region receives a complaint does not-alone-justify the conversion of 
that complaint into a compliance revi~w.· If. in fact. you receive a complaint that is expected 
to drain significant resourCes, and as a result. you need to adjust your enforcement docket. 
then we should talk., In general. we have not favored the conversion of complaint 
investigations to compliance reviews unless there are reasons that independently justify such 
action. 

How' detailed should the information be? . Art_,Cole~ .will, seod under separate cover some 
better examples that explain why we bav~ ~g~ted. the site and issue in question. By 
contrast, it's not enough to state that ~e issue-,~.a_'i1igh priority one and mat there are 
numerous victims, or that the site sele~~~~ !<*:i_!larg~.-5c.hpotq~trict., Ho,~ qornp~l.ling do 
these reasons sound to you? It is important for "us 'lOlbe able (0 communicate persuasively 
our interests in any proactive corripliaJ}C~" ~~th'Lt¥, ~~.at w~ launch. both as a matr~r of sound 
planning and as a matter of communication of our program objectives and results. You 
sbould carefully consider all, ioformatior, b;eforc"concluding that all necessary informational 
bases- have been covered. . , ,< " 

Mana~ing De.velopment and Discussion of the IT 1996 Eufc;rcement Docket 

As we review your proposed FY 1996 proactive enforcement activities, we will want to 
discuss programmatic issues (where we target, how and wby) as well as operational issues 
(bow inJ:vidual com:mnents and OCR as a whole allocate Ftrz,,~,p4 ~,udget.rl!sourc:s to get 
the job done). 

This will require communication and coordination with a large number of people on both the 
programmatic and the operational fronts. 

So much of our proactive enforcement docket is ultimately tied to budget and operations~~ 
how a component's comprehensive docket impacts the component'S and OCR's overall FTE 
and other resource use, team structures and other organizational issues within the component 
and throughout OCR;"' training needs. and the like. 
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• 
We are ilierefore designating Cailiy Lewis in ber capacity as OCR Executive Officer as 
coordinator for development of our FY 1996 enforcement docket. Cailiy will work with 
Brian Ganson, our Execurive Assist:a1lt for Policy and Operations, as well as the issue area 
coordrnators and other staff, 10 ensure ilial program, budgel and operational issues are 
coordinated, thoroughly discussed with us, and ultimately resolved in a ClamJer thaI allows 
OCR to maximize it< positive impact on children's lives in ilie coming year. 

We look forward to working with you over the coming months. 

~'i"V". " 
. '"..,'. ""':: ~.~,,'/\ . " 

~, .~ ~":'-~'~ <' :,,/"'V'-""'-1 ,"··".t 

" ..'.' Y, .. ~:.\' 

.. . ' .. 
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" 
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'; 
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OCR', EIECTRORIC IIBRART 


• EXECUTIVE S!J~1MARY 

OCR's Electronic Library Group was created to develop an electronic library system tha1 will deliver OCR's 
policy issuances, case documentation, si.!.'l1ific~nt correspondence, technical assistance, and related materials 
to every OCR employee"s workstation; and to make access to the electronic library data bases available 1Q 

the public. The goal is to have a single source of OCR document info::natiofi. 

This proj(:ct co:-.sists of three phases, Phase! is desig:1 and development, Phase II is impleme:1:ation, and 
Phase III is maintenance. This document includes recommendatjon~ for the project developed during Phase 
1 design acti vitie::;, 

Chapter 1 outlines the recommended aocUfr.ents :0 be included in the Electronic Library (EL), such as 
recipient leners from December 1993 with substantive closure eoties, corrective actions plans. policies, 
s:.arutes. and regulations, 

Chapte: 2 defines two approaches to electronic retrieval of documents and details recommendations 
regaraing seareh techrliques. One recommendation is that the EL allow users to combi:;e concepll'lnd tex.t 
searches. Ap?endix B outlines some de~ailed concept trees for inclusion in the library. 

The ~ccommenderl1echnjcal spedfications are outlined in Chapter 3, including the OCR Lf\N h.ard~are llnd 

• 

- software configuratio";s, costs. a:1d implementation. ' . .! ~" •.•.•\~ , 


,- "."""" 


Chapter L..l5 details the staffing and trair.iitg needs for the proposed EL Informatio~ ~e~l-;r: which wiil 
manage the daily operations of the EL. TIle procedike for collection and redacting cJirrenfdo.cumen:s is 
defined. This chapter also explains the recommended procedure f~r eleclronic .trcosmis'fion of future 

' l!.._.t.. • • h EI' -, "r·:"'·:·,''''''j;,.'',;i:':;:''·<·I,\'''·~''~<:-;:-:···documents IJUm tile regIons mto t e ~". ,.,~ .. , _ ...,... ~ _..." . ___.. ..::;::..:..:._. 
~.-:; "."""~"" • "·.."j~ •• ~~·".I"I.' '-. '''.:,', 

.Fou:- options for training regional staff io"{he operation and administration of the EL are discussed in 
Chapter 6. Each option details staffing, travel, costs, and benefits, Option 1 is recommended, which 
includes two to three trainers per region to spend four to s'ix days on r:s\'el for a tOUil cost of$35,528. which 
includes estimated air, hotel, per diem, and related costs for the trainers. 

Chap!er" is dedicated to a discussion of Freedom oflnforrnation Act considerations in Tel~tion to the E£..,. It 
is re.commended thaI HQ staff redact materials prior to entering them into the EL, 

~..
" 

• PHASE I - DESIGN AND DEVELOPMENT 1 



•• 

• OOR', EIEOTRODIO liBRARY 
ShorHemt and long4erm strategies for making the EL accessible to the public are discussed in Chapter 8. 
A definition of the Internet and other related programs is included in this sectIOn., It is recommended thaI an 
OCR sc.ction be added to the ED Gopher, which was established in 1993 to disseminate information about 
the Deparlment. Creation of an OCR Internet node is also presented as a possihle long~tenn solution. This 
chapter defines the hardware and sofh'lare requirements to produce the EL on CD· ROM and various: 
marketing strategies. 

Appendix A includes a glossary of some of the tenns and abbrevia:io:1s used in this document. 

• 

• 

PHASE [ • DESIGN AND DEVELOPMEi'.'T 2 
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" Incremental Development " "~ (j;IG!CON 
, 

, 
" 

1998 E&S Compliance Report 2000 E&S Compliance Report 

5,662 Districts 15,000 Districts 
55,377 Schools 90;000 Schuols 

ActualReporting Methods Proposed Reporting Methods 
Paper Form ,41 % Paper [7orm 
Diskette 55% Diskette 
Mainframe 3% Mainframe 

Web-based 

, 


I i-" 
, 

____---C_____--',_______." "_.. 

I[@] @] IEIllil / 
~ 

_ ,.'.. Harry A Hopkins, 703·275,5048, harry,. hOl'kins«j)ed,gov • ., 
i ; 

•
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Incremental Development - Cycle 1 ~ (bIG/CON 

c 

, " 

" 
OUTBOUND INBOUND 

OCR  to - District 
Paper 
Diskette (10M Windows only) 
Mainframe Tape' 
Web 10 and Password 

i§trict - to - School 
ny exiting means ( no Apple) 
Ius ErnnillOM diskette files 

/,.... 

;:...... 
/,.... 

i \-. 

/ 

District - to - OCI{ 
VOluntary'web-based submission 
- Diskette file transfer through web site 
- Web-based interactive 

Paper 
Mainframe Tape 

--' 

, Sehool - 10  District 
Any exiting means (no Apple) 
Plus Email 10M diskette mes 

Cycle 1 Plan 


Voluntary web-based reporting from Districts in addition to existing means. Encourage Dislric'ts to email mes to Schonls. 
Encourage District use of web-based submissions. Eliminate Apple diskette method '0 uchievaimmediate savings. Other savings 
to come from reduction in Paper and Diskette Districts who sUbmityia Web and leds damageiltremailed diskettes. 

'00 ~ 02:JlliJ / . . '<.'~.. HarryAHopkins.703-275-S048.harry_hopkins@ed.gov., .-" 
, ~;: ;"~" 

mailto:HarryAHopkins.703-275-S048.harry_hopkins@ed.gov
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~'ncremental Development'- Cycle 2 ...~ fJJIG!CON 

t' ...... '-'.," 	 ~ 'l(..;.

OUTBOUND 	 INBOUND 

,
Cycle 2 Plan 	

, 

" 
Mail no outbound diskettes, Mandatory web-based reporting from Districts (in addition to mainframe). Discourage paper at all 
levels, Encourage Districts to email mestoSchools.Schoolsgetvoluntaryinteractivewebab.ility. Districts grant web permissiol\ 
to their schools. Immediate savings from not lIlailing diskettes and eliminating mail damage and remails, Other savings to come 

. . 
from reduction in Paper method usage. .;


{ill [gJ D81ID / Har/y'A :'!opki~S, ihJ.275-S048, harrLhopkins@ed,gov 


.	OCR· to • Distrj"t 
Paper (discouraged) 
Diskette (emailed only) 
Mainframe Tape 
Web 10 and Password 

District - to - School 
'aper (discouraged) 
'mail IBM Diskelte Files 

I~b Perinission 

District - til - OCH 
Mandatory web-based submission 
. - Diskeue file transfer through web site 

- Web-based interactive 
Paper (discuuraged) 
Mainframe Tape 

School - to - District,....I 1 ~ 	 Voluntary web-based submission 
- File transfer through web site 
- Weo-based interactive 
Email Disk.ue file 

. \paper(~r.ged)/.,-. / 
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- "'ncremental Development - Cy61e 3 "~'7 (j;IG!CON 

" 
OUTBOUND 

OCR - to - Qistrict 
Paper (minimal) 
Mainframe Tape 
Web ID and Password .. 

listricl - 10 - Schoo! 
'aper (minimal) 
Veb Permission 

l i 

/ / 

~ 

INBOUND 

District - to - OCR 
Web-based interactive submission 
Paper (minimal) 
Mainframe Tape 

School - 10 - Dislrict 
Mandatory web-based inleractive 
Paper (minimal) 

.-\ 
I.. 

Cycle 3 Plan 
":. ,.:. 

Create no diskettes. Mandalory web-based reporting from all (in addition Io mainframe). Minilhalize paper al all levels. Districts 
grant web permission 10 their schools. Immediate savings From nol crealing diskettes. Other savings to come from reduclion in 
Paper method usage. 

'lID c:9J ~ []i] /' .. :. Harry A Hopkins. 703-275·5048, harry_hopkins@ed,gov • ....•.__ ... 
. -·~-·t 

": '~' ; '1..! t'" , i?~. 
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ASC 	CRITICAL AGENDA 
May 13, 1996 , 
I. 	 LEADERSHIP 

1. 	 Alignment/Selling the Vision 
2. . 	 Setting Clear Expectations and World Class Standards 
3. 	 Expanding lhe Leadership 

11. 	 CLEAR AGENDA FOR ACTION 

4, Keeping the OCR Docket Mos! Relevant 
5. 	 . Securing Necessary Resources 
6. Managing the ASC Agenda 

ill. EFFECTIVE MANAGEMENT FOR POSITIVE CIIANGE 

7. 	 Ensuring {he Achievement of Strategic Objcctives 
8. 	 Ensuring Ihe Functioning of Our Networks 
9. 	 Ensuring the Health of OCR Systems 

"'" IV, 	 ACCOUNTAllILITY FOR RE5ULTS 

Cuts across all critical agenda items. 
" 

,', 

" 

Proposed or draft items are in flniies" : 

Agreed items are ill nOfmlll print. 

.'- ,-.:,:'.~""::;:.~" 

~;. '. 
, " 

'. -..~, 
; • 	 # . ,• r'li;"'''<tt.

• 	 "l,.~~.t,."" ,....."

'. • : t"'" •, 
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S'thTeJ;S Looks Like... Sp«:rfic ASC ProjIXI:> To Dc Done By Point Person 	 IV. ACCQUNTARILITY III 
I. 	 I.EADERSIU". II 

I, Ajignm(!tlll~~:~~~I~!l~l~~"~V~;'~;o~,~,~~~~~~_,____________.,-_________________________________ . 

5mjf .l'WW and umiCfSI(l/ld 
OCR's MiSSIon, gouls aud 
oUjeclil'-tJ ru Jet <Jill ill lhe 
Srrolegic Pkm 

Staff feel NO mOle dUlIl d Hep 
rt!lIIo\,t'f1 fwm rhi! ASC, WId 

feel heard • 

Staff see alld iJeliew' flWl wt"n~ 
here Jar {hem 

OCR's Sellior Managers are 
elljmll(hiud & empowered 

We lIt!arn Ihat Leadership is 
less (I SCI oj (/iscrecf tasks titan 
JOllwhillg Jlw/ needs to imbue 
(n'I!I)·,hillg else wc do, 
(ollcclil'ely ami imiil'itlually. 
Some ASC memvers Imled 'hai, 
evell as we work logc/lIer, ASe 
memiJers slill ,,'ill Mcd, 
jmlil'idlfally, 10 pUI gnod idcas 
to !~'o,k wilholll waiting /01' 
-'he ASe· 10 ael. 

Beller lise of FfiJay calls 

We tlOlI'f know how we're 
doing ill (his area. 

2. Sctfillg Clear E1il'ceraliolls ~\I}(I World Class SIMdurds 

Hell praclict>S (lrt sluffed·'and Develop "Roles and 
illlplemellled!--across Ille EJ\pel~llllions· ['ieet's 
agellCY 

Set higl! sJalldams for Finish work of "'Case Stra/egles 
j1U)(t(llo'e ca~{'S <~ Standards for OCR Work" 

Set lH"g/l standards for "Besl pmclices~ !?oundtablc? 
complailll r('so/un'OR 

Torn. Sue, Calhy, Lin'(1'~1 

'.., 
~':. 
;
• 

Erp(Cll1lil)lU aft" tlItdenmy, 
bUf not t/lere, )'t't. 

World closs standards arm '( 
11u'ft>, yet, 

Ii 

II 

U 
Set other ctLffOflttr service 

I ~:~~~~~~__ '" :. ••• ~:-:-.. • H 

~- ,! .'>', 

" .. 

•
, 

~. .. •• t 	 i .• 
" 
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Success Looks Like ... Specific ASC Projects I To Be Done By I Point Person " IV. ACCOUNTABILITY 

3. Expanding the Leadership 

Pian for eri/iml hires ill Clificai, highcr-leJ'ef hires 
FY 19.% should be plnmll'd GIU! to {he ,, ( 

greGIt'Sl el1e1lf pOlsibte ill place .. • 
Plan for critical hires ill by Sepf. 1996 
FY 1997 

Create leaderS/lip del'eiopmelll 
- ... opportllllities 

II. CLEAR AGENDA FOR ACTION , . 

4. Keeping the OCR Docket Most Relevant . 
. ,

II/creased IIIlmber of good Complete 1997 Docket ECs, Art C . May 31; June 14 Impact data is limited; general 
cases Planning ror EDs, P/L and dissatisfaction e1:presud by 

Resource Groups ASC members all dala. 
Increased J1(!mber of , 
elljoramem cases Momflly (bimolllllfy?) status EC, .- Ollgoillg Impact benchmarks 1I0t in 

calfs 11'/ NVC. Rep place. 
. COles are prosecllIed quickly 
alld effec(i~·ely; lleeded A round/abie arollllCl 
coordinatioll is seamless enforcemem issues ilia), help 

Increased il!lelfigellce alld -
Coordillo/ed Respollse 0/1 .
"Defellsil'e" I:wus 

. 
.::-. 



•• • • 

Success Looks Like ... Specific ASC Projects ITo Be Done By I Point Person IV. ACCOUNTAIlILlTY 

5. Securing Necessary Resources 

Fileal resources are well Complete 1996 Resource Any Gmiciapred hirillg should !lard to tell whether choices 
allocated Planning to the greatest e.xteIU possiUle we made actually paid off; 

be planlled alld exeCllted by 
!lllmoll resource capacity is Condllcl 1997 Resource Sept. 1996 No real bellchmmks ill place. 
iI/creasing Planning · 

· 
Olltlide resoutees are being Quarterly (bi/llolilhly?) 

.,;,
cu/til'Oud Resource clleck-ills 

, 
Key Program/Polic)' resources 1'/1111 /01' a Smaller OCR 
O/e omilob/e 

, · 
· 

" ,ITecllnology rt!sollrces are 
i\\'idrly fll'ailable 

.'
6. Management or the ASC 

lI'e klloll' 11'1101 we're doillg Next Meeting Planning We /Jove dOlle sallie check-ills 
· " willi ASC ",embers~ !IOW!. - . .

We see progress ill gettillg it limiled impressiolls frolll 
. .. others.done . '. · . - .-.- .. 

. , .,... --;~, At least we're started!Safis/aC/ioll wilh our work is 
, 

.high 
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Success Looks Like ... Specific ASC Projects ITo Be Done l3y· . . . I Point Person IIV ACCOUNTABILITY 

III. EFFECTIVE r....1ANAGEMENT FOR POSITIVE CHANGE 
I,

7. Ensuring the Achievement of Strategic Objectives 
I 

l..arger IIIIII/bas of studelllS are Re~iew and rel'ise specific Quality assessmelll is not ill 
. - ..Ien·ed by real alld posifil'e slrategic pia" i"iliatil'es, or at place 01 fhe "macro~ or OCR 

.-lwnge least, success measures alld level. 
critical illifiolil'es 

Fewer "misses" or losl Quality assessment is 1I0f ill 
, '{Jport/mifies place af lire ~micro~ or caseSpedal attell/ioll "eeded for 

boxes 5 (models OWl work) aJ/d resolutioll team In·el. 

II'e are liilfillg alld making 


, 
6 (empowerment of o/lrers) 

progress 011 all /lille slrategic Customer salisfactioll dolo is 
(,bjeClil"es spotty. 

Olllside odl'ocates. edllca/ors Sense that consequellces for 
alld dl·if rig/lIs af/Orlleys "oll-compliance by recipiellts 
would gil'e IfS a B+ ;/1 /997. are /101 swift or SlUt ellough 

8. Ensuring the Functioning of Our Networks 

llllemol sllbjecl-areo lJe/II'Orks Ulle/ear sellse of goals or 
all (rack crilen·a for effectivelless 

US/ED cOllStiuullcies all track 

I/ill cOIut/trtellcies all frack . 
Recipiem cOIU/iwelldes all 
frack 

t. fucator COlISfilllellcies/ 
r,·sources all Irock 

Arf I'Oca0'/Porelll COIISI i tileIIeles -
011 track 

Public Affairs all track 

,.;::.. 



Success Looks Like". Specific ASC Projects To Be Done fly : Poin! Person ~" IV, ACCOUNTABILITY . . 
9. Ensuring the Health 01 OCR Systems ... 

UM fdalialU 011 track Mast of ille illlplemenialiclI/or Should "a\~ somt' beller 
OCR sys1ems happells at tlu! bencitmarks for UM refalions 

Orgonlzational issues 01/ lrack Division or local le~'el. 1111! " flfter met'"lillg wI Marvi" 
ASC may providt a good , , 

Slnff is more prodllclh'e famm, /lawew!r. for 1 . We dOli 'II/Masure Ilgairllt 
expedoliolls alld approac/Jes ! " standards of perjonllonce well 

Malwgers art mort eJ!utive around. far example: i (stalldards arell"' lhne): 

! . " 

ream accOJI{llability is • Success in LIM reial;ollS " Norm" ::lIld Cathy 10 set up Next face·lo face meeting. of COJlScque/ices of Itor meeling 
fllcreming meeting wi Marvin Farmer'· ASC standards are Imcit'ar, 

• Peif0I111anCe appraisal!. ' 
nle dijjim{t is becoming feedback system alignmelll Witll I 
IOlllille: \I'haI ill 1995 is a OCR standards and ; 
big, l<!Ilgh que, in /997 all (!.\pecraliolls ~ 
eRrs ('all do i 

- Awards J)'stl'1Ir aligllmelll wilh I 
Kl')' barriers art' idell1ified alld OCR standards alld ' 
remfJI'",d f:lpt'ctaaOIiS 1 

Sotmiolls an! tailored 10 . Correcli~'e acrioltS systems 
illdividual problt'fll5/c/wflellges aligmllf!lll witlr OCR standards 

alld expectatiotu 
££O/£q/l;'Y systems are 011 i 
track . OM issues i ' 
Job satisfaction is growing ! 

",-' -.-'. •
• 
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Hillary. Rosetta 

• 

From: Norma V. Cantu [Norma V. Cantu at WDCF01 J o.n behalf of Norma V, Cantu' 

Sent: Friday, November 13, 1998 10:39 AM 

To: Susan Bowers; Arthur Coleman; S!eve CramoHni: Lil:an Dorka; Pa'Jl Fairley: Richard Foster; 


E~een Hanrahan; Rosetta Hiilai)'; Cathy H. Lewis; Jeanette lim: Millie Palmer; Raymond 
Pierce; Taylor August; Angela Bennett; Lillian GJ'tierrcz; Thomas Hibma; Gary Jackson; Linda 
McGovern; Archie Meyer; Harry Orris; Siefan Rosenzweig; Gary Wal\(er; Helen Whi~ney: 
Brenda worff; Alice Wender; Wendella Fox; John Fry; Nick DC(I{a: Craig Seymo-Jr; Kelly 
Saunders: Sheila Harvey: Marvln Farmer 

Subject: Noie to AU OCR S:aff Of'! Tecn, Soard 

please circulate broadly·· " 

• 

Although we have made grea:: progress in t:he last few years, OCR neecs 
to continue ~o maximize i~s efforts ~o use technology effec~ively. We 
need to be sure that availab::'e Lmds are invested. wisely, that our 
strategi~s are aligned with the ~epar:ment's effor~s, and that new 
initiatives support our program objec~ives and needs, including 
improved customer service. While ~he ASC has'?rovided excellen~ input 
to me in making technology budget decisions, our abiHty to move 
:orward as aggressively as we WQuld like has been hampered by our 
inability to consistently bring together staff with a wide range of 
organizat:!.onal, program, fiscal and technical .expertise as one group 
to provide input to me on t:.echnology decisions . 

.., '. ,. '" ..........,

Last yeal~, Gary Jackson helped me pu:': :::ogether'the Technology 
Advisory Group (TAG), which was a firs': att:e:mpt. to addX'ess c:his·.need. 
Building' on 'the experience of t.hat group, 'I haye·.no;",-pulled together a 
Technology Advis'ory Board to provide me witli"direct' advice. Like the 
TAG group it: will include staff with tech~olo3ical expertise, but it:. 
will aleo include Senior managers who' can bring a broad range of 
additior:.al skills to the discussion. The purpose of this ne'... board 
is to·bring tose~her wha~ I think is an apprQpriate cross section 0: 

, 
OCR staff to hel? us !ind ways to capjtalhe on the opportunities- created by technology. The sroup, c~a.ired by Art coleman, complements 
our excellent In:orm.lu::ior:. Technology Teal!'. and Will, of course, coordinate 
closely ....ith them and will rely heavily on their expertise, as well as that. 
,of che Office of the Chief l:1fcrmation Officer (OC10;, 
•• '. 4 

Xn addit.ion to providing specific input to me on pl.n~in9 and 
investment deciSions, ! anticipate that the board wl11 serve as a 
for",rt, witbin OCR for a continuing national conversation en teChnology. 
: encourage all scaff to participate ~n these discussions as they 
occur. 

A copy of the charter for this group is a:taehed for your 
information. 

• 


http:additior:.al


• 


• 


• 


11113198 

ASSISTANT SECRETARY'S TECHNOLOGY ADVISORY BOARD 
CHARTER 

OCR must continue to find ways to maximize the effectiveness of its human, technology 
and financial resources to ensure the vigorous enforcement of federal civil rights laws, 
The Technology Advisory Board is created to ensure that OCR is capitalizing on the 
opportunities created by technology and the intemet to achieve these objectives, The 
Board se:ves in an advisory capacity to the Assistant Secretary, The Board will work with 
the Assistant Secretary to coordinate nalional strategic planning on technology issues 
and investments and to ensure that technology funding decisions are integrally related to 
program objectives and needs, that they support OCR's capacity to respond to the 
information resource needs of students, parents and other customers, and that they 
enhance staff development opportunities. The Board will also provide the Assistant 
Secretary with a technology investment review process that. while encouraging 
innovation and responding to agency specific needs, will ensure consistency with the 
Department's overall technology support plan, 

Membership: The Assistant Secretary will select up to 7 
Board members, The Deputy Assistant Secretary for Policy will seNe as the 
Chairperson, The Board will include managers and staff with a wide-range of 
organizational program, fiscal and technical expertise and-will include an Enforcement 
Director, an Enforcement Coordinator, an office Director, the Program legal Group's 
Depal1mentalliaison on research and information systems, and a representative from the 
Iniomlation Technology Team (ITT) in the Resource Management Group, OCR's Budget 
Officer will serve as an ex,officio member. ,. "" " ',' 

Membership Terms: To maintain continuity While broadening the participation . 
opportunity, members of the Board will be appointed to serve staggered terms, The AS 
retains-tne option of appointing members to serve consecutive terms, New terms will 
begin JanQary 2001 and every January thereafter. Appropriate orientation "nd training 
will be provided upon creation of the Board and aaain annually after the change in 
membership, Beginning in October 1999, and each October thereafter, the As will 
identify I))~mbers whose terms will end Oecember 31, and new members who will take 
office the follOwing JGtnuary~'To provide for a smooth tranSition, new memb'.'3n: may 
participate as observers during the intervening mont~s, 

Meeting: Th~ Board shall meet at least quarterly and at other appropriate intervals as 
determined by the Chairperson, 

Responsibilities: The Board will gather information, develop and review IT proposals 
a!1d initiatives. induding risk and return analyses, determine cost-effectiveness, and 
evaluate the ability of the projects to meet OCR's mission and business needs, and make 
recommendations to the Assistant Secretary regarding IT needs, Working with the ASC, 
the Board will be responsible for formulating OCR's annual technology budget. 



•• 
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• Operational parameters: The Board, where applicable, will foliov.' tl'.e guidelbes sellorth by the 
Department in the "EnterprIse Information Technology ArchiteclUre,~ doc'J~ent. issued in draft 01'1 Ju!y 21, 
1998 a:1d Office of Ma!'1agement and BUdget (OMS) IT Investment GUIdelines. 

, . 

.' .'"...
'.' ' . 

• 

" .. 



e 	 . OFFICE OF THE INSPECTOR GENERAL 

investigating significant instances of fraud, waste and abuse. The increase w!JJ support the 
following activities in FY 2001, 

Contracts 

Financial Manace."T1ent 
The OIG is requesting $1.575 miilion, an increase of $510,000, to contract for the fl..:l! 
costs of the audit of the Department~wlde fiscal year 2000 financial statements. The 
majority of the increase is for the additio:1al work required to report separately on 
Student Financial Assistance's (SFA) Performance Based Organization (PBO), 

As required by the Government Management Reform Act (GMRA) of 1994, the OIG will 
oversee the conduct of an audit of the Department-wide fiscal year 2000 financial 
statements by an independent CPA firm, This audit will include the newly formed SFA, 
Congress created the PEO to operate as a discrete management unit responsib!e for 
managing the functions supporting the Title IV programs, The audit will result in two 
reports: {11 the Department-wide financial statements, including the PBO and (2) the 
PBO's financial statementsi separalely, 

The scope of the audit will inch.!de the examination of account balances, review of , applicable financial systems, evaluation on internal controls and compliance with
i significant laws and regulations. Audit results wlll include an assessment or the fair 

presentation of the financial statements. recommendations for improving financlal 'e. . accountability and stewardship, and identification of areas requiring further review. 
i 	 "", '." 

. " 

Information Technolggy , • 
The request includes $200,000 to continue auditing the Department's security controls of 
its critical information systems, The reviews of the adequacy of security controls will 
provide management with an independent assessment of the lmpact of any weaknesses 
on the information technology (IT) environment. The ... reviews will provide risk 
exposure assessments both for the electronic data processing and manual portions of 
the IT control environment. 

-Highly publicized incidents of successful hacking of government systems raise 
the awareness of the need for l1~tter security over Federal information systems 
and databases over the Internet-;':01' exampliJ, moSt grant recipients now request 
funds, via the Internet, directly from tlie Department's financial system, 
Additionally, the Depar1ment is promoting the use of the Internet for students to 
apply for financial aid. 

-Due to the complexity of the issues inVOlved with system security, OIG requires 
the assistance af highly technical auditors to provide insight into current security 
risk aversion methodologies and assist the OIG in developing its own staff 
capabilitJes in these areas. 

Overheade DIG's overhead costs of $6,035 million, Which represent over 54 percent of the non~ 
pe:l~onnel request, will increase by $423,000 over 2000 primarily to cover costs 

. AA-12 
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IN TIl E UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

Nos. 99-35209, 99-35347, 99·35348 

KATURIA E. SMITH, et aI., Plaintiffs-Appellants 

v. 

THE UNIVERSITY OF WASHINGTON LAW SCHOOL, et aI., Defendants-Appellees 

• ON,APPEA L FROM THE UNITED STATES DISTRICT COURT 
. FOR THE WESTERN DISTRICT OF WASHINGTON 

", , 

BRJEF FOR THE UNITED STATES AS AMICCS CURIAE SUPPORTING 

APPELLEES AND.URGING AFFIRMANCE 


'. 

INTEREST OF .:!:I:lE UNITED.STATES 
'-' < -, Q " 

This case presents the important question whether institutions of higher education may consider the 
faCe or national origin ofan applicant as onc factor in an admissions decision in order to further the 
compelllng educational goal of enrolling a diverse student body. The United States Department of 
Education has primary responsibility for the administrative enforcement of federal civil rights lav,.'s 
affecting educational institutions, including Title VI of the Civil Rights Act of 1964, 42 U.S.G 2000d 
et §QQ;, which prohibits discrimination on the basis of race, color, or national origin by recipients of 
federal financial assistance. The Department's regulations and policy gUldance interpreting Title VI 

• 
provide that educational institutions may take race into consideration for purposes ofremedying past 
discrimination or enrolling a diverse student body. See 34 C.F.R. IO0.3(b)(6)(ij.{ii); 59 Fed. Reg. 
8756, 8759-8762 (l994). In additioll~ the Department of Justice is responsible for the judicial 
enforcement of Title VI and for enforcing the Equal Protection Clause under Title IV of the Civil 
Rigllts Act of 1964, 42 U $,C, 2000c ct seg. The United States thus has an interest in participating in 
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litigation not only to support the appropriate and lawful use of narrowly tailored affinnative action 

• programs by educational institutions, but also 10 ensure that the important constitutional issues raised 
hy such programs arc reached only when necessary a:1d only after the development of a full factual 
record. 

STATEMENT OF THE ISSUES 

The United States will address the following issues: 

I. Whether the district court correctly held that plaintjffs' claims for prospective relief are moot 

2, Whether this Court should dismiss the discretionary I 292(b) appeal of the dt'TIjal ofplaintilTs' 
motion for partial summary judgment in light of the ch;mgcd circumstances since leave 10 appeal was 
,brranted. 

3. Whether the district court correctly held thal the University of Washington Law School may 
constitutionally (:onsider the race of applicants as one factor in its admissions process in order to 
obtain the educational benefits of a diverse student body. 

STATEMENT OF THE CASE 

1. This ease involves a challenge to the admi,ssions policies of the University of Washington Law 

• 
School (the Law School). Until late 1998, the Law School considered race as one factor among many 

in its admissions process for the purpose of enrolling a diverse sltld~t body (ER 1 06).W Plai~tiffs 
Kaluria Smith, Angela Rock, and Michael Pyle, are white applicants who were denied numission to 
the Law School fo, the academic years 1994, :1995;'"nd'1996 respectively (ER2-3). Smith and Rock 
attended and graduated from other law schools (see ER2-3). Pyle initially did not attend law school, 
but he has bc~n admitted to the Dcfcndanl',lJnivcrsity,ofWashington Law School {Br. 7), 2, In Julv 
1997, plainliffs filed suit against the Law"Schoo'] and four of its present and fonner administrators' 
(ERl). Plaintiffs alleged that) by consjdering race in the admissions process. defendants discriminated 

against them in violali<m of the Equal Protection Clause of the Fourteenth Amendment {ERl ).m 
Plaintiffs brought suit under 42 U.S.C. 1981,42 U.S.C. I 98J•. and 42 U.S.C. 2000d elllllll, (Title VI) 
(ERl). ~ 

3. On Apn122, 1998, the coort certified a class under Fed. R. Civ. P. 23(b)(2) consisting of all white 
applicants who had been denied admission to the Law Schoo! :::i.nce 1994 (ER21O)c The court held 
that the class would be "limited 10 claims for injunctive and decitralory relie'C t (ERl42). The court 
denied plaintiffs! motion for class certification of the damages claims. reasoning that claims for 
damages "tum[cd] on the·individual circumstances of each applicant" and therefore were not 
appropriate for class treatment (ERl42). The court bifurcated the trial, holding Ihat the claims of the 
"named plaintiffs" for damages would be addressed, if necessary, after liability was established 
(ERl42-243). 

The April 22,1998 order did not specifically address plaintiffs' alternative request to certify the class 

• 

pursoant to Rule 23(b )(3). In a subsequent order, dated February 22, 1999, the court stated that it was. 

also denying class certification of the claims for damages under Rule 23(b)(3) (ER858). Plaintiffs 

bave not appealed the orders denying clnss certi fication for damage claims. 


The April 22. 1998, order also denied the lndividual defendants' motion for summary judgment on 
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their claim that they were entitled to qualified immunity on plaintirrs' Section 1981 and Section i 983 

• claims (ER217~224), The court held, and the plaintiffs conceded j 
W that the individual defendants 

would be cnlil:ed :0 qualified immunity if they had implemented an aftimlativc action p:an that was. 
consistent whh the "Harvard plan" endorsed by Justice PoweJrs opinion in Regents of the University 
ofCalifomin v, Bakke, 438 U5, 265, 378 (1978) (ER220-224), The court found summary judgment 
to be inappropriate, however, because plaintiffs were claiming that the Law School's plan in practice 
was not consistent with Justice Powell's opinion, and plaintiffs were entitled to take discovery on this 
claim (ER224). For similar reasons, the court also denied the Law School's motion for summary 
judgment all the Title VI claim (ER224-228), 

M4. On November 3, 1998~ the voters of the S\~HC of Washington' approved [niliative J 200, which 
states, in rclevant 

part (ER249. emphasis added): 

The stilte shall not discriminate against, ~prcfererttiaJ treatment to, any individual 
or group on tbe basis of race, sex, color, cthnicity, or national origin in the operation of 
public c!iiployment, Dublic education, or public contracting. 

• 
On November 3, 1998. hours after I~200 became law, the President of the University of Washington 
directed all oftha University's schools and colleges, including tbe Lt\,I..' School. "to suspend the use of 
race and sex as fitctors in admissions decisions * '" *", (ER253). On December 3, 1998. tbe Law 
School adopted u new admissions policy eliminating the tise of race and ethnic origin in admissions 

, decis.iolls (ER2j6~257), ;,,f"';,;,'- J ;:~':"l'~' 

5. On February 10, 1999; the court dismisscd.plaintiffs'iclairps;for injunctive and.declaratory relief as. 
moot in light of the passage of IM 200 and the Law'School's ne\-\'. admissions policy (ER791), The court 
then decertified the class that it had previously c'?rtif'icd's?,Jely [Of, jl~junctivc and declaratory relief 
(ER80i-803). "",' "'" i,,", ":,'\,,, " 

""', ,I': ":. ':: ' ',t : 

Oll February 12, 1999, tbe court denied plaintiffs) cross-motions for summary judb'111cnt on their Title 
VI claim against the Law School (ER804). Declining plaintiffs' invitation to-follow HORwood \" 
Tex"". 78 F,3d 932 (5th Cir). cert. denied, 518 U.S. 1033 (1996), the court hcl('.that Bakke remained 
good law and that universities therefore may} consistent with Justice Powell's opinion, consider race 
as one factor in a narrowly tailored ndmlssions process (ER805 811). At the same time, the courtM 

agai:l cO!lCtuded that material issues of fac~ concerning whether defendants' f~nner admiss~0!ls 
program had been consistent with Justice Powell's opinion precluded entry ofsu:al;iazy judtment lOr 
defendants (ER812), 

", Plaintiffs appealed the dismissal anheir claims for injunctive relief pursua:ll 28 U's,C. I 292(a)(1 ) 
(ER862). Plaintiffs also petitioned to appeal the class deMccrtification order under Rule 23(0 and the 
denial ofpartial summary judgment pursuant to 28 U.S.C. 1292(b). Defendants did not oppose either 
petition and this Coun granted both. At the parties' request, the district court stayed the trial pending 
disposition of these interlocutory appeals (ER8GI), 

• SuMMARY OF ARGl;-MENT 

The district court properly held that plaintiffs' claims for prospective injunctive and declaratory relief 
are moot in lighi of the passage of 1-200. In response to 1-200, which probibits racial preferences in 
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public education, the University prohibited its components from taking race into consideration in the 

• admissions process, and the Law School changed its admissions policy accordingly. Tn light of-the 
rundamcn~;ll change in state law and the resulting change in the Law School's admlssio:ls policy, in 
order to obtain prospective relief. plaintiffs must show that it is like~y, as opposed to merely 
speculative, that the Law School will disregard state law and Uni\'cr~ity policy and fe-institute the 
consideration cfrace in admissions. Defendants . make 110 attempt. to make such a showing. 

The absence of a viable claim for prospective relief and the recent decision of this Court in Hunter v. 
Regents of'b~J;njy;:t]!jtv of Cali fomia, ... F.3d ..., No. 97-55920, 1999 WL 694865 (9th Cir. Sept. 
9, 1999) mllkcs the 1292(b) appeal on the validity of Bakke inappropriate, The validity of Bakke is 
potentially relevant to only pari: of plaimiffs' multi~count complaint and, depending on the outcome of 
the trial, the district coun couid enter a judgment for plaintiffs on all of their claims without ever 
reaching the Bakke issue. This Court has made clear that the court of appeals should grant review 
pursuant to 28 U.S.C. 1292(b} only in cxtt'dordinarycircumstances. Where, as bere, the sale issue 
raised by the t292(b) appeal will n01 obviate the need for a trial and might not even be necessary to 
the disposition of the case, such extraordinary circumstances are not present. 

Assuming this Court rcaches the merits ofth'c I 292(b) appeal, it should hold that Bakke remains 
binding precedent and lhat 3 University may constitutionally consider race as one factor in its 
admissions prm:ess in order to obtain a diverse student body. Bakke clearly held that university muy 
constitutionally consider race in their admiSSIOns process even when it was nol necessary to remedy 
pasl discriminalion at the University itself: This Court in Hunter also has rejected plaintiffs' argument 
that the usc of race in public education is never pCl1nissiblc except for remedial purPoses, Those 
holdings foreclose the result plaintiffs seck here, This Court has no authority t~· ignore Bakke based 
on speCUlation about what the Court would do if it were to revisit the iss~es r~ised ;n that case, Only 

, 

the Supreme Court may overrule,its own decisions. 

,ARGUMENT:. .::' '.:, ' :" . " ~,,' 

'.:" '\' 

THE COURT CORRECTLY HELD THAT PLAINTifFS' CLAIMS FOR PROSPECTIVE 

INJUNCTIVE AND DECLARATORY RELIEF ARE "lOOT 


The district eoult properly held that plaintiffsl claims for prospective relief are moot. Mootness is "the 
doctrine of sl,mding sct in a time frame: The requisite personal interest that must exist at the 
commencement of litigation (standing) must continue throughout its existence (mootness)." "-~.'" 
Arizonans for Official English v. Arizona, 520 U.S. 43, 68 n.22 (1997); Cook Inlet Treatv Tribes v. 
ShaInla, 166 F.3d 986, 988 (9.h Cir. 1999). In order to obtain prospective injunctive and declaratory 
rcHef, the plaintiffml,lst show, at each stage of the litigation; that it is likely, rather than merely 
speculative, that he or she will be injured in the immediate future if relief is not granted. See Lujan v. 
Defenders orWildlife, 504 U.s. 555, 560-561 (1992); City of Los Angeles v. Lyons, 461 U.S. 95, 
102, III (1983); Nava v. City ofDublin, 121 F.3d 453, 455-460 (9th Cir. 1997). A claim for 
prospective relief becomes moot after the defendant's chalknged activity ceases if it is "clear that the 
alleged violations could not reasonably be expected 10 recur." See R!!i~ v. City of Santa Maria, 160 

• 

FJd 543, 549 (9th CiL 1998), <crt. denied, 119 S. C~.·2367 (1999) . 


Applying these principles, the court's decision that plaintiffs' claim for prospective relief is moot is 
clearly correct ]-200 has changed state law in \\fashington; racial preferences in pubHc education in 
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Washington are- nov, impennissihlc and the University has directed {he Law School to stop 

• considering race In its admissions process. The Law School has adopted a new admissions policy 
under which race will no longer he considered. There is no need [or rclicfrequiring the University to 
do what it has already done. 	 . 

In order to obtain prospective relief notwithstanding the change in Washington law and the Law 
School's change in its admissions policy, plaintiffs would have to show that one of the following 
scenarios is "imminent," see p.~.n;n.g.~I~ of Wildlife, 504 U.S. at 560; (J) the Law School will disobey 
the Universily"S: directive; (2) the University will rescind its directive and tell its components that tl1(~y 
may consider race in the .tdmissions notwithstanding the passage of 1-200; or (3) 1-200 will be 
repealed. Plaintiffs do not allege, much less attempt to show, that any of these events is likely 10 

happen in the pear future.Cll 

• 

Plaintiffs' reli:Ulcc (Br. 32) on thz doctrine c01;ccming the voluntary cessation of illegal activity is 
misplaced, The "voluntary cessation" doctrine docs nDt relieve plaintiffS of t~le:r burden under Article 
HI to show that there is a "reasonable possibility that the unlawful conduct will recur." See Amlster v. 
UnitedS"I.lg~.Jdj'll. Court, 806 F.2d 1347, 1358 & o.l6 (9th Cir. 1986); accord DefcnQ!Cf1i..oLWUdlife, 
504 U,S, at 56!, There is no suggestion that defendants changed their policy only temporarily in an 
effort to avoid an injunction. or that they are free to or will reinstate their old policy at any time. 
Compare .Gl!y (If Mesguite v. Aladdin's C@..$.t!9.....{nc" 455 U.S. 283, 288 (1982). Defendants did not 
change their poliey voiuntarily, but were ordered to do so in response to a fundamcnt~t1 change in 
Washington law that continues to constrain their conduct. This case is therefore similar to Banas v, 
DemRsey. 742 F.2d 277, 278·279 (61h Cif. 1984), afrd ·sub nom. Green v. Mansour, 474 U.S. 64 
(1985), where the court held that plaintiffs' claims for prospective relief were moot because the State 
had changed the challenged policy in response to a new federal law. Because plaintiffs nave lict ' ". 
established that there is any reasonable possibility thn,l defendants can 9r will re-il~s,ti,~ut~:t~:; ~s~,~f, 
race in their admissions process, plaintiffs' claims for prospective relief are moovScc Native VilJagg 

. of NO.g.l:.1K v. ill.atchford, 38 F.3d 1505, l510 (9Ih.Cir.. 1994) ("A staluto!), changc,~,:~,~ i~'l!~~aI)Y,r· 
enough to render a case moot, even if the legislature possesses the power to reenact t~e statute after 
the lawsuit is dismissed."); Committee for the First Amendment y, Camp-hell, 962 F,2d lSJ7 (l.ot~ 
Cir. 1992) (university'S adoption of new policy regarding showing of films mooted claims for 
injunctive relief). 

Nor does this C'I,."C fall within the mootness exception for conduct that is "capahlc of repetition, yet 
evading review." That exception is applicable only if "(1) the challenged action [is] in its duration too 
short to be fully litigated prior to its cessation or expiration!:;] and (2) there [IJ5 a reasonable 

'. 	 'expectation thaI the same complaining party [will] be subjected to the same action." Lewis v, 
.\:;QIlJiQf'TItal Bank Corn., 494 U.s. 472, 481 (1990) (emphasis added). Plaintiffs have nol shown Ihal 
the law School is likely continually 10 reinstate its previous admissions policy and then withdraw it, 
lhereby avoiding review. Sce Ad.mnd Constructors. Inc. v. Slaler, 169 F.3d 1292, 1296 (10th Cir. 
1999). Nor have they shown that there is any reasonable expectation that defendants. will reinstate a 
race conscious tldmtssions policy, 

II 

• 
THlS COURT SHOULD DISMISS PLAlNTIFFS' I 292(b) APPEAi:OF THE DENIAL OF THElR 

MOTION FOR P ARTlAL SUMMAR Y JUDGMENT 

This Court should dismiss the appeal that it initially approved pursuant to 28 U.S,c. 1292(b), Section 
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t 292(b) pennlts an appeal of an interloctHory order that othcrv.'ise would not be appealable when: (1) . 

• the order involves a controlling question of law as to which there is substantial ground for difference 
ofopinion~ and (2) an immediate appeaJ from the order may matcrialiy advance the ultin131c 
tcnninatiol1 of the litigation, 28 U.S,C. 1292(b), The court of appeals may decline to henT the appeal 
for any reason even if the jurisdictional requirements arc met. See Coopers & Lybrand v. Livesay, 
437 U.S. 463, 473 (1978). This COlirt has made clear that an appeal under this Sectioo should be 
illlowed UQnly in exceptional situations in which allowing an im~r1ocutory appeai would avoid 
protracted and expensive litigation," In re Cement Atttitrust Litig .• 673 F.2d 1020, J026 (9th Cit. 
·1982); accord S;:oopers & Lybrand, 437 U.s. at 473 As lhis Court noted soan after Section 1292(1)) 
was enacted, the provision "was intended primarily as a means of expediting litigation by pennitting 
appellate consIderation during the carly stages ofhligation of legal questions which, if dccided in 
ravar orthe appelianl. would end the lawsuit." UTIil~<i States v. WoodburY, 263 P2d 784. 785 (9th. 
Cir. 1959) (emphasis added). 

Although this Court initially approved the 1292(h) appeal. :he petition was not opposed and the 
merits of granting the petition were never briefed. A court ofappeals may dismiss a 1292(b) appeal 
that it has previously approved whenever changed circumstances or other facts suggest thaI 
permitting the appeal is no longer appropriate. Sec, Q,£,:.. Nickert v. Pugct S'ound Tug & Ba:ge Co" 
480 F.2d 1039, 1040 (9th Cir. 1973); United States v. Be", Marine Servs., Inc., 696 F.2d 1117, 1119 
(5th Cir. 1983). For several reasons, the strong policy oga.inst "piecemeal" appeals, sec Eisen v. ,,Carlisle <Il;)aegyelin, 417 U.S. 156. 170 (1974), now requires dismissal of plaintiffs' I 292(b) appeal. 
First, there is no longer a controlling legal question for which there IS a suhstantial ground for 
disagreement in the Ninth Circuit. Plaintiffs' principal claim is lhat race conscious measures are 
appropriate only when necessary to remedy discrimination at the Institution (see ER860~S61), Th,is 

I'"' ~ ,
Court has recently h-::Jd to the contrary, Sec Hunterv. Reg.~pts ofihe LJnn:.' orCaL, --- F.3d ---, No, .', "... !., 

,.• 97-55920. 1999 WL 694865 (9th Cir. Sept. 9. 1999). • '. .... . •..• :':"'~'::"'. ".' s. 
, . "'::' ,.,. '. .:" 

Second, the 1,292(b) appeal will ~~t ~)ost only rcs~lve one COUIl.t of,a )~~lti-c;ounl compl,!-int an~ 'i~ ,W~!~::.;;,~ ~'!-'L';:~i'.} 
not make a tn<ll unnecessary. PlamttfTs' appeal nl.lScs only the narrow questIon of whether BakKc~~;:,:! <,;t~ '.; ~,,: ~'. , 
remains volid, i.e,; whether the interest in enrolling a diverse student hqdy may ever be a cornpe,lIjl'!g. ~.' : 
interest. That question has no relevance to plaintiffs' Section 1981 and Section 1983 claims against 

the individual defendanls.{!i) Plaintiffs have stipulated that these defendants will be entitled to . 

-~, ..qualified immunity as long as their actions were consistent with the requiremenl<; set fonh in Justice 


,Powell's opinion in Bakke. Therefore. plaintiffs' appeal can only affect the resolution orlhe Title VI 


claim against the Law School.{§) Regardless of how plaintiffs' apPc<ll is resolved. il wilt not obviate 
_ the need for a trial on both liability and damages ofpJaintiffs' claims against the individual 
~'·'~·uefcndant~" In similar circumstances, 1.&-, when the appeal will only resolve One claim and/or a trial 

would still be necessary, courts h,we held that a 1 292(b) appeaJ is Tlot nppropri3te.ru See ~ew Yqr);' 
Heal\l1 & Hosp~ Corp~ v.' Blum, 678 F.2d 392, 397 (2d Cir. 1982); .Q~l)1mins v. EG & G Sealol, lllC., 
697 F. Supp. 64, 65.(D.R.1. 1988). 

Third, a trial may render moot the questIon sought to be reviewed; a fact that further counsels against 
permitting tho appeal. Sce Lerner v. Atlantic RichfieldCo., 690 F.2d 203, 210 (Temp. Em. Ct. App. 
1982), Plaintiffs· may prevail in the district court even if the court's ruljng on the validity of Bakke is 

• 
Jen undisturbed. The court could find that defendants' admissions policies were not narrowly tailored 
to serve the compelling interest In diversity and. therefore, discriminated against plairit'iffs: on the 
basis of race. See, e.g., Wessmann v. Gittens, 160 f.3d 790, 795·800 (ist Cir. 1998). Plaiotiffs could 
seek relief based on thc assumption that they would havc been admitted, unless the Law School is 
able to show that these p13indffs would have been denied admission under a race-neut'rnl admissions 
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• 
plan. See Rc!t<;:.DJS. orthc Univ, OrCaL v. Bakke, 438 U.S. 265,320 & n.54; HQ:Qwood v. Texas. 78 

. F.3d 932, 956-957 (5th Cir.), cerl. denied, 518 U.s. 1033 (1996). Thus, whether plaintiffs prevail on 
the narrow grounds thai the admissions policy was not consistent with Justice Powen's opinion in 
Bakke or on the broader grounds that any consideration of race violates the Equal Protection CJ<luse 
of the Fourteenth Amendment, their right to rclic[->.vill be the same. 

• 
Finally. the Law School bas raised a good faith defense to its liability under 'fitle VI for damages. 
Derendant argues that as long as its policies were consistent with Justice Powell's opinion in Bakke, lr 
should not be required to pay damages. even ifBakke is cvcnlually overturned (Appellees' Br. 30w31 ~ 
ER226~227). Ifthis defense ul~imalely is sustained by the trial court, the questIOn of whether Bak~§: 
has been ovemded woutd be irrelevant to the Title VI claim for damages, Thus, this Court would 
likely have to resolve the merits of this defense in order to know whether reaching the merits of the 
J292(b) appeal can have any effect on this litigation. The fact that this Court would have to consider 
this additional issue -- an isslle that would be moot if plaintiffs prevail in the district court by arguing 
that the Law School's implementation of its admissions program violalcd f3ak~ standards -- is yet 
another reason why the court should dismiss the I 292(b ) appeal. 

In sum, 28l],S,C. 1 292(b) should be reserved fOT situations where it will eliminate, not generatc, 
unnecessary litig..11ion, See Note, .!JH.~r19CU!OrY Almea1s In the Fc(h:.ml Courts Under 28 U,S,C, 1292 
!!ll. 88 Barv. L. Rev. 607 (1975). Furthermore, this Court should not reach important constitutional 
issues, such as the continued validity of Bakke. unJess it is necessary to do so. Oregon ShortiineJ5:R, ' 
Co, v, DIIDurtment of Revenue Oregon, 139 FJd 1259, 1264 (9th Cir. 1998), Because plaintiffs' 

:.. appeal will not eiiminate unnecessary litigation, it should be dismissed,ill

"'ilc 
"., III 

' .. ,
,'~>~-: ; I·, ,':~'!: 
,.,." ,... ·..C.'~'i A UNIVERSITY MAY CO:-lSIDER RACE AS ONE FACTOR IN ITS ADMISSIONS PROCESS 
.'if' ·'·'fY'·:' IN ORDER TO EKROLL A DIVERSE STUDENT BODY"'" ". 

.. ' 
.,

" -" 

:"lf1hi5 Court chooses to address the merits oCtile 1292(b) appeal, this Court should foHow Bakke and 
hold that a university may consider the mce of applicants as one factor in its admissions decisions in 
order to f~lrther the compelling educational goal of enrolling a diverse student body. In J.tgkke, the 
Supreme OJ\;rt affirmed a Califomia Supreme Court judgment holding tllat astate medical school's 
use of a rigid racial admissions quotn was unconstitutional. but reversed that portion of the judgment 

. thal completely barred the school from considering race in its admissions process. Five Justices 
joined in lt1e Court's ho.1djng that the medical school constitutionally could consider race under a 
"properly de\;scd'admi';cions program." Regents ofthe !J.Di;-. of Cal. v. Bakke,.438 U.S. 265, 320 
(Opinion of Powell, J.); id. at 328 (Brennan, J" concurring in the 'judgment in part and dissenting in 
part). Thus, despite the fact that the medical school had neither asserted nor demonstrated a need to 

. remedy any pre;;ent effects of discrimination at the school itself. sec id. at 296 0.36 (Opinion of 
Powell. J.). the Court expressly refused to prohibit considera11oh of race altogether. 

Justice Powell's separate opinion has been regarded by lower federal and state couns and by 

commentators. ii)r the past two d(,,'cades as stating the applicable law,t2J That opinion identified the. 

" .:.-,
'" '; ~: 
.: L:, 

• 

medical school's interest in providing the educational benefits ofa diverse student body as a 

constitutionally permissible basis for consideration of race in admissions. See Bakk~, 438 U,S, at • ,"-" . 
311·315, Applying strict scrutiny, id. at 291, Justice Powell found that "[ a]n othcIWlse qualified ... '" '" 
student with a particular background * *' '" may bring to a professional school 01< '" '" experiences, 
outlooks, and ideas tbat enrich the training of ils student body and better equip its gmduates." Id. at' 
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• 
314, Justice Powel: emphasized, however, that race is merely one of many aspects ofdiversity. and 
that a narrowly tailored adrrdssioTlS program must treat all applicants as individuals, Sec id, at 3] 8. 

The Supreme Court has never disavowed either Bakke's hoiding that a university c-a'1not be enjoined 
from the narrowly lallored use of race in its admissions programs or Justice Powell's opinion stating 
that the educational benefits of diversity constitute a compelling state interest. Indeed, in 1990, the 
Court reaffinned that "a 'diverse student body' contribt;ting to a 'n.)bust exchange of.ideas' is a 
'COllstitutiona:Iy permissible goal' on which a race-conscious university admissions program may be 
predicated." :N1e1ro Broadcasting. Inc. v. FCC. '497 U.S. 547, 568 (1990), overruled in part, Adarand . 

Constructors, Inc. v . .E~na, 515 U.S. 200 (1995). (Jill J'Jstice O'Connor has also noted that, ,jalthough 
its precise contours arc uncertain, a state interest in the promotion of racial diversity has been found' 
sufficiently 'compelling,' at least in the context of higher education, to support the use ofracial 
considerations in furthering that interest" Wyga:oJ v. jaCKson Sd. of EdJl9-.e, 476 US. 267, 286 (1986) 
(O'Connor. J., concurring) (citing Just:ce Powell's opinion in B3kk.~). 

The Department of Education also has relied on Justice Powen's opinion in Bakke ill advising 
educational institutions. TIle Dcpar:ment of Education has stated that the use of properly narrowly 
tailored affirmative action to achieve a diverse student body does )~ot violate the Constitution or Title 
VL See 59 Fed. Reg. 8756, 8759-8762 (1994); 44 Fed. Reg. 58,509, 58,510-58,511 (1979). 

Plalntiffs argue that the district court erred in eoec!uding that Justice Powell's opinion represents the 
holding of the Bakke Court,Jn Mark, v, United States, 430 U.S. 188, 193 (1977), the Supreme Court 
explained that "[w]ben a fragmmtcd Court decides 3 case and no single rationale' explaining the result 

, enjoys the assent.of, five Justices, the holding'of the Court may he viewed as that position taken by 
• 	 '~'those Members who concurred in the judgment on the narrowest grounds[.]" Some courts have held 

.: . that'ml' opinionTcpresents the "narro\vest grounds" only \vhen it represents a "common denominator " 
, of the Court's reasoning" and "embod[ies] a position implicitly approved by at least five Justices who' 

!.),.,>" ,I: 'r>'sii~poh thejudgment." See, ~c,~ssoc,{~~ion of Bfttiminous Cfc~fltractors. I~c. v. Al~f~l, 156'F.3d'l;d '. :,' 
, '"",',,;' :1246; ,1254 (D.C: Cir, 1998); RaRP~ v. New Castle County, 18 F.3d 1043, 1057 (3d Cif, 1994). Eve",,' 

-	 -:when no opinion represents a common denominator of the reasoning of the majority of the Court, 
however, lower courts are still bound by the result of the case and by those propositions to which a 
majority of the COlln did agree, See id. at 1043, 1060 & n.26,.... 

.' .. 
Regardless ofwhether or not Justice Powell's entire opinion represcnts the holding ofBakke. the 
Bal:\k~ Court clearly held that "the State has a substantial interest that legitimately may be served by a 
properly devised adm!ssions program involving the competitive consideration ofrace and ethnic 
origin," even in circumstances wlY;x the !.;Jliversity has not asserted or demonstrated a ne,ed to 
remedy any present effects of dlscriminallon at the school itself. Bakke, 438 U.S. at 296 n.36, 320 
(Opinion of Powell, j,); id. at 328 (Opimon of Brcnnan, J.) (joming this part o[Justicc Powell's 
opinion). Moreover, the Court reversed the judh"ll1ent of the lower court· insofar as it had granted the 
sa~le relief ~~ an injunction prohibi~ing the university from "any consideration of the race of any 
applicant"; see id. at 320 -~ that pJuinti ffs seek here. Thus, Blj\kke clearly foree-loses the result sought 
by plaintiffs. 

Relying on Hopwood v, Texas, 78 F.3d 932 (5th CiL 1996), ccrt. denied, 518 U.S. 1033 (1996), 

• 
plaintiffs ask this Court 10 declare that BaJ<k~ has been overruled by Implication and, contrary to 
J'?ak.ke's explicit holding, hold that race can never be considered in admissions decisions for other 
than strictly remedial purposes. In our view, Hopwood was \\'1'ongly decided. In attempting to discern 
what the Stlpreme Court would do in the future, rather than following what it had held in the past, the 
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HO.Qwood majc,rity ignored the Supreme Court's repealed admonition that lower courts may not 

• 
conclude that a Supreme Court decision has been overruled by implication. See Agostini v. Felton, 

521 1;"S" 203, 237 (1997) (quoting Rodriguez de Quij~ v. ShearsoolAmerican Exnress. loc"" 490 

U"S" 4i7, 484 (1989)) ("[I]f a precedent of[the Supreme) Court has direct application in a case, ye! 

appears to Test on rcasons rejected in some other line of decisions, the Court of Appea~s should 
follow the case which directly comrols, leaving to this Court the prerogative of overruling its own 
decisions, ").1110 court of appeals may not ques:ion the "soundness of * * * Supreme Coun 
detenninations and their continuing vitality in the light of later Supreme Court pronouncements, ., of< * 
[llt is for the Supreme Court, not [the court of appeals], to proclaim error in its past rulings, or their 

erosion by its adjudications sinee""W) Holm~j; v" Burr, 486 F.2d 55,60 (9th Cir). cert. denied, 414 
U5.1i16(1973)" 

The llsmwood court wrongly concluded that the use of race to promote diversity rests Oll 

impcnnissihle ~;tercotyping. Sec 78 F.3d at 946, The Court rejected that same argumenl in Metro 
Bro~ldcastlng. Sec 497 U.S. at 579. Narrowly tailored race conscious admissions programs do not 
assume that all minorities think alike. They simply recognize that, in the aggregate, race and ethnic 
divcrslty, when considered in conjullction with other factors, will produce more diversity of . 
viewpoints and pers;Jcclives in tbe student body than ir the students were drawn from a racia1ly and 
ethnically homugenous group. See Bakke, 438 U.s. at 313 (Opinion ofPowcJt, 1.); William G, 
Bowen & Derek Sok, The ShaI2c of the River:J.Q!J.g-Tenn Conscgllcnces ofConsidedJ)g Race in 
College & University Admi;;signs 8 (1998)" 

• 
"" 

The tlQP.:#.Q,od majonty also Ignored severa) compelling considerations that cou!1sel against its 
erroneous cOl1ciusion'tnat Bakke had been overruled llnd make clear that Justice Powell's conclusion 
that achieving diversity-can be a c(lmpelling govcmmental interest is a correct statement of the law. 
Two decades ofcxpericl1cciin-implemcnting arfirmative i]ctioTl plans modeled on justice PoweWs 
opinion in Bakke have'confirmed his conclusion that diversity. including racial and ethnic diversity, 
significa~qy:cllha,l1~eslthc"cducational experiences of all students. See, ~, Bowen & Bok, §!!p.m, at 
279-280; Note, ,:'\ri Eyidentiary Framework for Diversitv as g.. ComQclling Interest in Higher 
Education, 109" Harv. -L Rev" "1357," 1369-1373 (1996) (citing studies); Doryl G Smith & Assocs" 
Diversity WQr.JS.$.;. Tbe Emergio£ Picture of How Stu~.~nJ$ Benefit (1997)~ Gary Orfield & Dean 
Whitla. pivers~y'_& Legal Education: Student Experiences in Leading Law Schools, (The Civil 
Rights Project, Harvard Univ. ed" Aug. f99fi\ Furthennorc, research confirms that witbout some· 
consideration of race and ethnicity in tbe adIT!ission process, ~c numbers of mcial and ethnic 
minorities in competitive colleges and law schools would llkely drop precipitously. Sec Bowen & 
Bok • .§1!l1r§" at 31·50; Linda Wightman, The Threat To Diversltv 111__L&gal Education: An Emnirical 
Analysis of the c.onseguences ofAbandonllllf~Hllce as a Factor in Law School Admission Decisions, 
72 N.Y,U. L. Rev, I (1997)" 

In other contexts, the Supreme Co'un has recognized that the principle of stare decisis is criticallo 
maintaining respect for the rule of Jaw a.nd that the Court should be particularly reluctant to overrule 
precedent where it has "engendered substantia' reliance," See Adarand Constructors. Inc., :515 U.S. at ' 
233 (Opinion of O'Connor, n (citing Planned Parenthood v" Casey, 505 U$, 833, 854 (1992))" Such 
reliance is presem here. In the two decades since j;3akkc was decided, virtually every selective college 
and professional school in the United Stales has relied on Bakke in developing an'd implementing 

• 
tlWli adlJ1issions pro6rr.uns. See Bowen & Sok, supra, at 8. Declaring B~!Sk~ dead would upset 
cure fully crJflcd policies that have been developed in reliance on Bakke over the past twenty years, 
Thus, even iftht.'re were doubts about Bakke's continued validity, this Court would be required to 
follow Bakk~ and leave to the Supreme Court the task of weighing the serious consequences of 
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overruling its decision. 

• Contrary to plaintiffs' contentions (Br- 66), the Court has never overruled Bakke and Melro 
Broadcasting's holdings that non-remedial interests may. in appropriate circumstances, provide 
sufficient constitutional support for the limited and narrowly tailored consideration of race and 
cthnicity. Both Adarand Constructors, Inc. v, Pena, ~lJnra, and City of Richmond v. ~L.A.,..Croson Co., 
488 U.S. 469 (1989)j on which plaintiffs rely, involved the use of affinnative action in public 
contracting. nOl higher education. It is hardly surprising that the Supreme Court in those caSeS did not 
address or consider the State's interest in the educational benefits of a diverse student body, as that 
interest has no relevl1nce to public contracting, which involves very di ncrent govcrnmental interests, 
and clearly implicates only remedial aims. Justice O'Connor's suggestion in Croson that racial 
classifiea.tions should be "reserved for fCmedial settings" in order to avoid promoting !lotions of racial 
inferiority, id, lit 493 (citing Bakke, 438 U.S. at 298 (Opinion of Powell, J.», must be read in that 
context. Moreover, if Justice O·ColUlOr had intended to ovemlle Bakke in that sentencc, she certainly 
would not have cited to Justice Powen's opinion in Bakke as support. And as Justice Stevens noted in 
his dissent in Adarand, not~ing in the majority opinion suggested that the interest of fostering 
diversity could not, in appropriate circumstances. be sufficient to support race conscious measures in 

govcnlmcnt programs, U1J Sec Adarand, 515 U.S. at 257 (Stevens, J. dissenting), 

• 
In any event this Court has recently beld that a non~re!Uedlal purpose in tbe context of public' 
education may satisfy strict scrutiny. In Hunter v, Regents oft-he University of CaljJ9Jnia, --- F.3d ---, 
No. 97-55920,1999 WL 694865, at '2& n) (9th Cir. Sept, 9,1999), this Court held that Califomia 
had a compelling state interest inoperat.lng,a'rqscarch-oriented elementary school dedicated 10 
improving the quality of education in,urh<l:rt p~blic'schools, even thougb the parties agreed thnt the 
schoQl's admissions process was !'lot pin1 0(:'3 remedial program. Other courts of appeal have also held 

i that nonwremmlial interests may fl:~tjsJy,stri9t SCruti!lY<SCC :6Jt~hwald v; University of Nev\MM~~i~o 
Seh, ofMed" 159 F.3d 487, ~98 (J Oth Cir.:l998) (identif}1ng compelling interest in public health); 

.. , ,Wittmer v. Pelers, 87. F.3di916;,91 8-9.19, t7!h. Cir,: 1996), cert. denied, 519 U.s, 1111 (1997) 
, (identirying compelling interest in..ln,tcgi'ity;ofcoitectional facility's boot camp program), 

Plaintiffs' attempt (Br. 64-65) 10 equate efforts to achieve educational diversity with the practice of 
wholesale exclusion of racial minorities simply ignores thenature of constitutional interests involved. 
Justice Powell never suggested that an educational institution !:;ould invoke !'academic freedom" to 
suppor1 racially discriminatory measures to reduce the level o(diverse viewpoints and vigorous 
intellectual debate at a lmh;ersity. The constitutional difference between efforts to enhance the robust 
exchange of ideas and efforts to eliminate undesirable viewpoints is neither subtle nor irrelevant. 

-,~ , 
.... ~~",. 4." 

In the absence of any Supreme Court authority overruling Bakke. this Court should not frustrate the 
efforts of university administrators to continue to provide the crucial educational benefits of diversity. 
We do not argue that the mere assertion of an interest in diversity always establishes a compeIling 
interest supporting consideration of race or national origin in admissions, Plaintiffs are wrong, 
however, in contending thal the 'state interest in the educational benefits of diversity can never. as a 
matter of law. constitute such a compelling interest. Educational institutions should have the 
oppor1unity to demonstrate as a factual matter that the benefits of a diverse student body are 
sufficiently compelling to justify an appropriate and narrowly laiJon:.'d admissions program that 

• 
conslders race as of!e·factor among many. 

CONCLUSION 
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• The jud!:,TJl1Cr,t dismissing plaintiffs claims for prospective relief should be affirmed, PlaiOiliffs' 
interlocutory appeal of~he order denying their motion for partial summary judgment should be 
dismIssed. In the alternative, the order should be affinned, 
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1. "ER_" refers to the Excerpts of Record. "SER_" refers to the Supplemental Excerpts of Record. 
"Br__" refers to the brieffilcd by appellants. "Appellees' Br._'· refers to the brief filed by appellees. 

2. Plaintiffs did not challenge the Law School's consideration of ethnic origin, 

3. Plaintiffs' briefopposing defendants' motion stated: 
• • • <. , ,,:'- • 

"For purposes of this motion _. and only such purpose ":~_ plaintiffs,will as.sume.that Justice Powell's 
lone opinion can be construed as the 'rationale' for the 'holding' of.the-entire Court in Bakke, and that 
slale actors may consider race for-lhe non-remedial feasor: set (olih ip that opinion:" (SER204) 

4. PlaintiITs ro1y (Br. 34) on a deliberative memorundmll wt:ittcri'hefore 1':200~':Vas passed, in which 
the Assist:ml Attomcy Generals (AAGs) ofWashjngton olltlined for thc-'Attorney Generul the "major 
legal issues!' raised by 1-200 (ER263). This memorandum has riO relevance to the issues in this 
litigation. The University has interpreted I~200 to ban all consideration of race in public education. 
Plaintiffs have not demonstrated that there is any likelihood that the University will reverse course 
and interpret J-200 m 8 different manner. • . 

5, Under the Eleventh Amendment, plaintiffs may not maintain an action under Section 1983 or 
Seetion 1981 for damages against the Law School. See Quem v. JordaQ, 440 U.S. 332, 344 (1979). 

"'-.:% t_ ... '

6. Although the Eleventh Amendment ordinarily bars suit fot damages against the Stale, Congress has 
abrogated the State's immunity for Title VJ claims, See 42 U.S.C. 2000d-7; C1t.!.rk v, Califomla, 123 
F.3d 1267, 1271 (9th CiL 1997), cert. denied, 524 U.s. 937 (1998). 

7. Indeed, this appeal is not even likely to speed the ultimate termination oCthe Title Vl claim. Even 
if plaintiffs arc su<:cessful, the court will still have to hold a trial on damages and make findings on 
how defendants' admissions process worked and if~ and how, it damaged the plaintiffs. 

• 
8, Dismissal of the 1 292(b) appeal is appropriate 'c..:,gardless of whether or not the class was property 
decertified. ' 

9. See, ll,&, .!fu.enberg v. Mon,tgo,lncry County Pub. Sohs., 19 F. stipp. 2d 449, 453-454 (D. Md. 
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1998), appeal pendil1g~ No. 98-2503 (4th eir.); \Vessmann v. Boston Sch. C~:mml,; 996 p, Supp. 120 

• 
(D. Mass. 1998), rev'd on other grounds, sub n0111. Wessmann v. Gittens, 160 F.3d 790 (lst Cir. 

1998); 11.Y}.li v. ".Inem, 768 F. Supp. 968, 975·976 (E.D.N.Y. 1991); DeB.n~de v. Regents of the 

Univ. of Cal., 28 Cal. 3d 875, 625 P.2d 220 (Cal.), cert. denied, 454 U.S. 832 (l981); McDonald v. 

"agness, 598 [,.2d 707, 712·713 & n.7 (Wash. 1979). cert. denied, 445 U.S. 962 (1980); Akhil Amar 
& Neal Katyal, Bakke's Fate, 43 U.C.LA L. Rev. 1745, 1753 (1996); Charles Fried, Foreword: 
RevoJJ!li.Q.n~~, l09'Harv. L Rev. 13,47 (1995) (Justice Powell's opinion "was an exact area of 
intersection belwcen four Jus!iccs who would bave been far morc permissive of race conscious 
programs'" '" .. ilnd four others who, on statutory b'TOunds, would have been more restrictive"); 
Vincent Blasi, Bakke as Prcced~nt: Doe;LMr. Justice Powell Have a Theo1):. 67 Cal. L. Rev. 21, 23 
( 1979). 

10. In Adarand, the Supreme COUJ1 overruled Metro Broadcasting to the extent that that decision 
applied a lower level of constitutional scrutiny 10 a cont;Tessionally cnacted program, See 515 U.S. at 
227, The Cmlli expressly recognized in Ad.arnnc that Jcstice Powell applied "tl?e most exacting 

,judicial examination" in his opinion in Bakke, hi-. at 218. 

(1. Other courts of appeals have reached the same conclusion. See, ~, ColulT!~ia Natural 

Resources, Inc. v. Iu1um, 58 F.3d 1101, I107 n.3 (6th Cir. 1995), cen. denied, 5 t 6 U.S. 1158 () 996) 

("While we understand that changes in Court perStHmel may alter the outcomes of Supreme Coun 

cases, we do n(,l sit as fortulle tellers, attempting to discern the future by reading the tca leaves of 

Supreme Court alignments. E<tch case must be reviewed on its merits in light of precedent, not on . 

speculation abollt what the Supreme Court mlght or might not do in the fulure, as a result oJ "._,',£ 

pcrs(mnel shifts,"); Adams v, Denartment ofJuvenile Justice, 143 F.3d ~1,.6~ (24 CiI:"_d9'.!~Hc~urt of 

appeals bound by Supreme Court precedent notwithstanding contention that rule set-forth.in the ';,' 

precedent would no longer command a major~ty oft~c Suprern~ Court). ;<,> ·,J.f' .;~r;'\~~ll'~_1'I':~«':7_<'1'~t', ,.•' 


,'", , ;.,,' '..1·:"~'f' ..... 
1-2. Plaintiffs' reliance (Sr. 66) on Wygant v,h!cksoll Board,ofEducalion,"47,~'li~~S~~?;.?~~:.(-1.~86). ' 
is also misplaced, Although the Court rejcctedlthc·Board's purported intercstrll1-ProXidipgTole models 
for minority students, Justice O'Connor enlphasized that interest "should not be .c.o~fl!s~g_v.:i(h'~tIe 
vet)' different goal of promoting racial uiversity among the faculty." Id, at 288, ' 

'. 

• . .' 

hu p:1/www.usdoj.govfcrtlbriefs/smith.htm 1218100 

www.usdoj.govfcrtlbriefs/smith.htm
http:set-forth.in
http:11.Y}.li


• 
No. 95-1773 

In the supreme Court of the United States 

OC70BER TERM, 1995 

S':'Al'E 01-' ':::'EXAS, EL .~. J PETITIONERS 

v. 

CHERYL J. HOPWoon, ET AL. 

ON PE:TITIo!~ FOR A WRIT OF CERTIORARI 

TO THE Ul:I?ED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 


BRIEf' FOR THE UNI'1'EO S'I'ATES 

AS AMICUS' CURIAE SUPPORTING PE7ITIONERS 


DRE~ S. DAYS, III 

Solicitor General 


DEVAL L. P~7RTCK 


Assistant Attorney Genera: 


PAUL BENDER 

Deputy SoHcitor General 


• 
ISABELLE KATZ PINZLER 

Deputy Assistajt Attorney 


, ....,;, , • ',>'
General 

RICHARD P. BRESS 

Assistant to the solicitor 

General 

":':"1'4t),'''"·\'~;'''~'0~~i''r: \;:~~i(~i * ,. DENNIS J. DIMSBY ,_, ..;.v: ~i."':';''~,h,~:;\ n,;"i ,~,..
LESLIE: A Srv,ON '\ :. l;,~ .. 
Attorneys 

Department of Justice 

..... W.;lshJngton, D.C, 20530 


{Z02) 514-2217 

--~~~--~-------------~-~---------------- Page Break ------------------------------ 

. "-.;:, qu~sTro~r PRESE?TED 
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factor in its admissions process. 
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INTEREST OF ':'HE" mIlTED STATES 

The United States Department of Ed·.lcatior. hag pri

ma.ry responsibility for the administra.tive enforcemer.t 


• 
of federal civil rights laws affecting educational ir.stitu
tio~s, including Title VI of the Civil Rights Act of 1964, 
42 U,S.C. 2000d ~t seq., which prohibits discrimination on 
the basis of race, color, or national origin by recipients ot 
federal financial aSS:lstance. The ::::epartment's regula
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tions and policy guidance interpreting Title VI provide 

• 

that educational ins:::itutions may take race into consid~ 


eration tor the p:.lrpo"$-e$ of remedying past discrimina

tion or em'olling a divet"se student body. See 34 C.F.R. 

100.3 (b) (6) (i); 59 Fed, Reg. 6756, a7S9~8762 (1994:, 
The Department of Education's Office !or Civil Rights 
has engaged in e:forts to elim~nate the vestiges of the 
d'.lal cystems of higher education that previously were 

opera~ed by a number of States, incfuding Texas. The 


(1 ) 

---~~~~--------~--------~--~------------ Page Break --~--------~-~~-----------.-~--

United S~ates Depart~ent of Justice is particip~ting in 

Title VI li~igation to desegregate the systems of higher 

education in Mississ~ppi, Louisiana, Alabama, and 

Tennessee, The Or-ited S~ates has a strong interest in 

desegregating institutions of higher education and in 

ensuring t:hllt. the States are not hampered it: their 

effo::-ts to l~emedy the effects of u:1constitutional discri 

mination on those 'systems. 


Sl'ATEJ>4ENT 

• 
~. In 1946, acting pursuant to the reql:i'reme:lts 0= the 

Texas Constitution, 1. the University of Texas School of 

Law (the !.;a.,.. School) denied-,admission to Heman 

S\<Ieatt, a blaCk man,. '!lolely em account of his race. This 

Court reversed:, that. decis::.on, u::animoualy rejectleg the 

assertion t~at 'arl'unaccredited, makeshift law school 

tha~ Texas 'had 'established for blacks cou::"d provide 


·S'..eatt with an equa: educa-::ional oppcr-::unity. Sweatt v. 
Painter, 339 ,U.S .. 629'i.<UiSO). Sweatt thereafter became 

the ::.>nlY<:ncin~";;·l{j::~;-: st.udel;t f rr.-:the Law Sc1:oo1. He left 

the sChooi an-'1'SSi','_without graduating, becal:se of severe 

racial harassment'=rom his classmates and professors. 

Pet. App. B6. " 

After Sweatt was decided, the university of Texas 

contin'Jed otEicial1y t:o discriminate against black and 

Mexican-Amedcan students ~'ith regar.j to honsing and ' 

facilities. Enforced segrega-::ion pervaded the State's 

entire educational system well ir.to the 1960l:;. Texas 

responded to Brown v. Board of Education, 347 U.S. 483 

(1954), with a pollcy of official resi$ta~ce to the integra

tion of itl:; public schools, Pet. A~pr_. B4, and as recently 

as the :'9809 some Texas school distrl-cts" cont'inued 'to 


___________________ 'foornoces) 

1 Tex. Canst. art. VII, 7 (repealed 19691 irequiring the rr.ain
ter.ance of "sep~l.);,ate schools" .. ,. for the white and colored children"). 


------~-----~--------------------------- Page Break ------------------------~-----~ 

J 

• 
prd<:tice overt race-based segregation, nee, e.g., Unit.ed 
States v, Crucial, 722 F.2d 1182, 1184-1185 (5th Cir. 
::'983), In many Texao school districts, the effects of prior 
de jure segre3ation continue to manifest themselves in 
segregated schools. Pet. App, B4. 
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2. 1n the late 1970s, the Department Qf Health, 

• 

Education ,md "elfare's Office 'for civil Rights (OCR) 

began an investJgation of the Texas public higher educa

tional system, pursuant to tbe court order in Adams v. 

Richardson, 356.F. Supp, 92 (n,D.C.), aff'd as ll'.cdified, 

480 F.2d E59 (D.C. Cir. 1973), OCR fO'Jud that Texas 

had failed to eliminat.e the vestiges of its dual higher 
education system. It began negotiations with the State to 
bring it into compliance with Title VI by rel1',oving t.hose 
vest:.ges. Pet. )...pp. B7~Ba. In 1963, Texas submitted a 
desegregation plan acceptable to OCR. That plan in
cluded :Ooth a general commitment "to seek to achieve 
proporticns of blilck and Hispanic graduates from under
graduate institutions in the State who enter graduate 
seedy or professional schools in the State at least equal to 
the proportion of white'Texas g:<aduates from under
gradua~e institu~ions in the State who enter such 
programs." anc a specific co:nmitF.lent by the University 
of Texas to increa"e the nur.'iber of hlaek and Hispanic 
college graduates en::er.:.r:g its gracJa::e a!)d p!:'ofessional 
schools. rd, at 89 n.6, OCR (now within the Department 
of Education) has committed to eval~ating whether, i~ 

light of United States v. Fcrdice, 505 U.S. 717 {:992), the 
State has eliminated all vestiges of its former de ~~~e 
segregated higher education system. See 59 Fed. Reg. 
~271, 4272 (199~); Pet, App B9-310. 
The Law Sch301 first initlated aff.irmative efforts to 
i~cluce ~inorities in its student body in the late 1960s, 
almost 20 years after Sweatt "'las decided. Pet. App. B 11. 
The Law School discontinued this program, in 1911; it 

• 

,. , 


- ~ - - - ~ ~ - - - - - - - - - - - - - - - - - - - -;" -:- -::';- - .- - -.:;:,-':". -Page Break 
-'. " ,',:" '¥ .," ;". 

, .4 

~, ' .-, '. 


consequent;ly admitted, l'}o black ,students .17hat year, rd. 
at B12. Since then,- iu',:affirll'.at'ive'::,act'ion' effo:::'ts have 
taken various forms: ,.:In 19$12.;,) :the "'year" respondents were 
denied admission, a minority admissiOns] subcommittee 
reviewed the files of all black and Mexican-American ap
plicants and used lower presumptive admissions stan
dards (~ased on standardized test scores and college 
grade-point averages) for them, The subcommitt~e pre
sented rec;or:r.nenoations to the full admission6 com.:" 
:nittee, which accorded them dispositive weight. rd. at 
B17-B25, 
3, Respondents, three whi te men and one white 
woman, were den::ed aCll'issicn 'Co the "'aw school i'!)_~1992. 
They filed ~:lUit in the t:r.ited Sta':es District Cour'~ 'ior 
the Western District of Texas, alleging that:, "by favoring 
less qualified black and Mexican Alr.erican applican':s,", 
defendants discriminated against the~ on the basis of 
race, in violation Qf the Fourteenth Amendment; Title 
VI; 42 tLS.C. 1981 and 42 U.S,C., 1953. Pet. A.pp. B2. 
After an eigne-day bench trial, the district co~=t 
cc-p-cluded that two of t.he purposes set forth in the Law 
School's rtStatement of Policy on Affirmative ActiQn H 

isee id. at B39) were sufficiently compelling, under strict 
scrutiny, to support race-conscious admissions pract:ices: 

• 
(l) ach::'eving tt-.:;:' educational benefits of a diverse student 
body; and (2) remedying the p~esent effects of past 
discrirr.ination in ':he :...a...· School and in Texas's edu
catio:1al system as a whole. Ibid. 2. Although the court 
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~~_____ (footnotes} 

• 2 The court cClnclud~d, based on the eV:ldence at: trial, that a diverse 
s~udent population prov~des a~b5tantial educational benefits ~for all 
:nembers of a hw school class," Pet. App. 925. The court .,1$0 found 
that: the cor:tinuing effects of the Law School's own past discr'imination 
presented "a strong evidentiary basis for cO!'1cluding that remedia: ac

tion is :)ecessary, " 10.. at B43. Observing, moreover, cr.at "tt]he Sta::'e's 

{nstitut::ions of l:.igher education are inextricably linked to the primary 


• 

observed that" [ailcernatives, s'.,lcr:. as .r.dnority scl:olar~ 


ships and increased minority recruitment" are "effective 

tOO1"5 in conjunction with the affirmative action pro~ 

gram,N it concluded that t~ose measures "would not be 

effective r:teans by therr.selvea to meet the compelling 

governfTIet:.tal it'.terests of tr'Je diversity and rer:lcdying 

the e::fect{s) of past de jure seg:::egatibn." Id. at 547-848. 3, 

The district 

C 

court deterrr.ined, however, that t:he Law 

School's use of a separate minorit:y subcommittee effec
tively precluded individual comparisons between minor
ity and nonminority applicants and thus did not satisfy 

the narrow tailoring requireme.nt of strict scn:.tir.y. For 

that reason, the court held that:. the Law School's 1992
adr:lissions practices violated respondents' right to equal 

protection. Pet_ App. B3B-B59, 866 B6? 

The district court denied respondents' prayer"'for' 

relief in most other respecrs. !t awarded only nominal 

darr.8ges, and declined -':0 order resoor:dents' 'admi s'sion to 

the ~aw Schoo:, having co~cluded f~om the evide~ce '. 

that, "i!1 all likelihood, '[respondents]Y'would ,not' have bee~ 


o:fered admissio3 eve~ under a constitutionally per~ 


missible process." Pet. App. B65/The;·court:ualso de
.' '.- ,," 'I,,,~I'j' Lr';M";M}j~l'l:"~" .'. 
,~. .'.""'~:'~ ....,..,~ ..-\ 

__~____-'-~__. (footnotes)' ,"':'. t:',:·Jiil.!~r-;\·,. l ..t~:::: ~:• .'" 

.... ,', ::c. j',"';;.!1' i :':';' . -"" ," .: .•• }. 


and secor-clary schools in the oystem,'Ii' ~bid., the court found an addi

~ional compelling remedial interest in redressing the effects of the dis

crimination that pervaded the Texas educational system as a whole, id. 

at B46. 


S Onder its general admissions c~i~eria, and absent affirmative 

action. t~e ~aw School's 1992 e~tering class would have included, at 

most, a very small number of black 3::1d Mexican-krnerican students. 

?et. App. E41 & n.GO, B47. The district court also found t~1t the ef7€ct 

of eliminating affirmative act.J.on at the Law School would be"t:'o direcc 

even more minority students to Texas souteern University Law 

SchOOl-the school Texas created, in response to Heman Sweatt's 

laws'..lit, in order to avoid integration of the University.of Texas, Id. at 

B47 &: n.66. 


-------~~-------~~~~-------~--~~-------- Page Break -------~-.--------~~~----------

cl~ned to issue an injunctio~ against the Law School's 

• 
future ccnsideratior. of r~~~ in the admissions process . 
The court noted that Law School had, during the course 
of the li~igation. adopted new admissions practices that 
eliminated the minority subcommittee snd the use of 
differing presumptive admissions standards. ':'he new 
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practices "appear-[ed) to remedy the defects the CO;);::'': 

• 
hard] found in the 1992 procedure"; and, in any event, 

the application of the new practices was not before the 

court. rd. at B67. The court directed that respondents 

be permitted to ~eapply (without fee) for admission to 

the 1;'9$ enteri::lg class under the new adrr.issions prac

tices. rd. at S67-B68. 
4. Petitioners did pot appeal the district court's ruling 

chat the Law School's 1992 admissions process vio
lated equal protection respondents appealed the district 

court's denial to them of damages and injunctive relief. 

The court of appeals reversed, 4, Expressly rejecting the 

continuir-g force of this Court's holding in Regents of the 

Oniv. of cal. v. Bakke, 438 U,S, 265 (1978). the panel 

majority held tha~, no matter how'narrowly tailored the 

process, "t.he law school may :lot use race as a factor in 

law school admissions." Pet. App, A3, 

The court of appeale concluded that this Court' 5 c-pin

ione since Eakke leave no room for t:he view t.hat a law 

school may ever take race into account for the purpose of 

obtaining the educational benefits of a diverse student 

population. Althougn none of the cases cited by the panel. 

majority involved schoo: ad:nissions standards, the panel 


___________ l footnotes) 

• 

4 The court of appeals affirmed t.he district court's order denying the , 

request of two black student groups ;:0 im:ervene for the purpose cf , 

introducing evidence of discriminatory effec~s of the Law School's 

curren;: admissio~s procedures. Those denied interver.tion have:filed a 

pe';:itio:; (1\0. 95-1S4Si seeking review of that decisiop_,: " ' 


"'~"l',r" ","-".' 
--------------~~~~~~~~~~~~-------------- Page Break ------------~~----~~~-~.--~-~~~ 

7 ',.;': •. >.'''~:';'\ 
.; _'. , . .;~r~,,_:,' l~.,/ 


majority read them to estabiish that, ir!:"espec:;;.i:,·e~ ofV ,',.,,, , l~' 

con'Cext.. remedying past discrimination is the only: '" .. , ." 

governmental interest that may warrant consideration of' 

race. Pet, App, A24-A26. 

The court t.hen rejected. as' insufficiently compelling, 

the Law School"s and State's interest in remedying the 

effects of de jure segregation in the Texas system of 

public education. It held that. just as "a state does not 

have a compelling state interest in remedyir.g the effects 

of past societal discrimination." a" particular state actor 

has no governmental interest in remedying official 

discriminacion thac has occurred at other levels of state 
 -' '... " government., Pe::.. App. A3S, A36·A40. Past discrimina
tion in Texas's prirr.ary and seconeary schools, in its 

system of higher eO'-lcation, or at the University of Texas 

itself eQuId not, i::1 t:he court's view, "justify the present 

considerat.Lon of race in law school acmissicns.~ rd, at 

A45, 

Wl th regard to the Law School! s ir.terest in remedying 

its own history of official discrimination, the majority 

held that. ~e~cher the Law School's reputation as a 

~white" i.r:st~:;:ctior., nor its hostile racial climate, justify 

CO:.1i3iderat.Lcn 0: race in its admissions process. Those 


• 

conditions reSUlt, in its view, from ir.cspectively) mere 

~knowledge of historic.. : fact" and 'present societal dis

criminat-ion. ~ Pet. App. A42. 

With respect to certain forms'of relief sO~9ht by re

spondents, the court of· appeals conc1t:ded that the dis
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trict courtel:red in placing the burden of proof on rc:~ 

• 
sp0::idents to demonstra:e that chey would have been ad
mitted to the Law School under 1I constitutional y per
missible admissions policy_ Pet. App. A4S-A51. It in
structed that each respondent mllst, on re~and, be 
awarded ad~issicn to the Law Schoo~ and given ~3e op~ 
portunity to establish monetary carnages, unless the Law 

-~~-----------~~----------~------------- Page Break -----.--~-----------~----------

• 

• 

School proves that chat respondent ~~uld not have been 

ad~itted in J3S2 under a completely race-blind proce

dt;.re. Id. at ASI-A52. The court of appeals further 

directed that, should they choose to reapply, respondencs 

"a.re entitled to apply '.1nder a system of admissions th<'l.t 

will not discriminate against anyone on the basis of race. 

Id. at A$4. 

Finally, the court o£ appeals affirmed the district 

court's dr..t:tial of prol;lpective injur.ctive relief, "confident 

that the conscientious administration at the school, as . 

well as ::ts attorneys, w[ot.:.ldl beed the directives 

contai:1ed in [its] opinion." Pet, App. ASS, It cautioned, 

however, "ti,at if the law school continues to operate a 

* * • racial classif.ication system in the future, its actors 

could be subJect to actual and p1,:n~tive damages," Ibid. 

JUdge Weinel: concurred only in t.he judgment, Pet, 

App. A63-h75. He saw no need in this case to determine 

whe~her d~versity is a compelling governmental interest 

in the 9radu~te school context, id. at A63-A70. and 

(noting that respo~dent3 had challenged or.ly che Law " ~ ,'. 

School's 19~2 admissions policy), faulted che majority for 
issl:ing wr.at anou:.teO to a "de f~cto" ,prospective in- , .' . 
junct.ion, id. at A73. ..' '. 

Considering :::he ma::::er S'c;,a sponte, the court of 
appeals de:nied 'rehearing en hane:' Pet ::'App.< Cl-C3, , t 
Seven of the Ci);'cuit's sixteen active ',judges dissen:=.ed .,.:",.: ,,:>.~. 

from the deni~l, 5. Id. at EI-El1, Chie!.Judge Politz's_ 
dissent~ng opinion argued that the "radical implicacions ti 

and "\l',onumental ~:nport" of the case demanded en bane 
review, id, at E2, ane criticized the panel for "stringing 
together pieces ~nd shards of recent eupreme Court 
opinions * * • as a justification for overruling Bakke," 
id, at E3, Judge Stewart, writing separately, noted that 

____________________ lfoctnotes) 
.~" 

5 Judge Garzil did not participate 1l". the ded s ion. Pet. App> C3, 

-~-------------~---~~~------------------ Page Break -----------------~~~~~~-.------

9 

official segregation had occurred at: the Law School in 

the relatively recent. past, and stre!;J.sed the need to 

carefully consider that legacy when judging the lawful~ 


ness of ~he school's pre!;J.ent remedial efforts. Id. a::' E9
Ell. 


ARGlJ14E!lT 

The court of appeals has ~latly held that the• University of Texas School of Law may not consider the' 

hup:llwww.usdoj.govlosglbricfslI995Iw95I 773w.txt 12112/00 

http:dissen:=.ed


Page 9 of 17 

race of applicants as a releVant factor in making its 

• 


• 

.'. 

admissions decisions. If left unreviewed, this decision 
wi,~l effecth'ely elill'dnate all affirma::.ive action admissions 

'progra:ns :.n higher education ""ith;u: the Fifth circuit. 6. 
The court of appeals recognized that i~s decision is 
incO!1sisteut with t~e holding of this Cour::: in nege::lts of 
the univ. of Cal. v. Bakke, 438 U.S. 265 (197e~. By 
disregardirig two decades of established law under 
sakke, the decision has already created substantial, 
ccnf'Jt>ion a!1d I.:pheaval aIT.eng colleges a!ld universities 
!1ationwide. 7. It also calls into question the lawfulness 0: 
ex~sting Department of Education policies and regula
tions, and interferes with the federal government's 
efforts to obtain voluntary compliance by the States with 

__~________ (fCOtr.otes} 

(; Because tl:e cO::1strain~s it::lposed by Ti~le VI on affirmative ac,;:ic-n 
p-,ogrnms are the same as these imposed by the Constitution, see 
United States v. Fordice, 50$ U,S, 717, 732 n.7 (1992), the decision 
affects private colleges and universities that receive federal assistance 
as weI: as stace institutions. We are informed by the Natior.al Cent:er 
fo~ Education s,;:at~stics, within the Depa~tment of Bducatior., that 
there are r:iore ;;.!)an 240 col:eges and universit:u:s offeri::1g four-year 
deqrees in Texas, Louisia~a, and MiSSissippi. 

7 The Attorney General of one State outside the Fifth CircUit 
:Georgia) }laS a::'ready recommended that. affirmative action policiec in 
the State's colleges and universities be revised or eliminated in light of 
t;.he decision belo.", See william H, Honan, New Attack on Race-Ba!;led 
Admissions, N,Y. Times, Apr. 10, 1996, at Ba. 

-------------~------------------~--¥~--- Page Break -~~---~-----------------------
.', . 

co 

their desegregation obligat:ions. The decision beio:", ,thus ., ';.' , ";' .
raises issues of national importance tha~ call;for'this ')i: ., 

Court's review, 

1. The court of appeals' conclusion that the Law 
Schoo::" has :10 cOr:'lpelling in~erest that warrants its 
consideration 0: race.or national or~gin ~n its a~~issions 
process cannot be dismissed as mere "st.;ltements in {anJ 
opi.nion]," Californi;.l V. Rooney, 483 U.S. 307, 311 (1987). 
That conclusion was essential to the terms of the court's 
remand order, In remanding the case to the district 
c'lurt to CO:'isider remedy, the court of appeals ruled that, 
for relief t,~ be denied to a respondent, the Law Scheol 
mus~ prove that that respondent would not have been 
admitted under what the court of appeals held, in the 
liability portion of its opinion, to be the only consti 
tutionally pernissible admissions policy, i.e., a completely 
~race-blind s.ysterr,." Pet, App. ASI. The court 0:: 
appeals' conclusion ~hat the Law Sc~oo: may ~oc cona~i
tutionally consider race in admissions was therefore an 
essential part of the court's holding, and not merely 
"unfortunate dicta" (id. at E8). 8. 

• 

_________ ifoocnotes) 


B Petitioners suggest {Pet, 22-24) that the Eleventh Amendment 
hars federal courts jurisdiction in suits against the States under Title 
VI. Even if that were so, the district court would have jurisdiction to 
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afford pro:.pec'tive injunctive relief (in the rort.1 of aam:.ssion to the Law 

• 


•., 

... 
" 

Sc~ooll agains~ the individual petitioners in their official capacities 
under 42 U.S.C. 1983. See will v. Michigan Dep't of State police, 491 
U.S. 5B, 71 n.10 (1989). Such relief is not barred by soverelgn immu
nity. See Seminole Tr:.be v. Florida. 116 $_ Ct. 1114, 1131 nn. 14, 16 
(1996) . 

In any event, Texas has no sovereign immu:1ity frow. suits brol:gh': 
under Title: VI. In 1986, congress. "-act[i:-,g] pursuant to a val.:.d exe-:ccise 
of power," Serr.inole Tribe, 116 S. Ct. at 1123, expressly abrogated tbe 
States' Eleventh Ame:1dr.ler.t imm:.mity u;'lder Ti~le VI, See Pub, t. 
No. 99-506, Tit. X, 1003, 100 Stat. 1845, codified at 42 U.S.C. 2000d-7i 
see also Franklin v. Gwinnett Cty. Pub~ic schools, 503 US, 60, 72-73 

---------------------------------------- Page Break --------------------------.--- 

11 

Moreover, although <;:;ne court o~ appeals declined to 
authorize a forma: ir.junction at ~~~5 time ba~rin9 the 
Law School from any consideration of race or national 
origin in its admissions program, the court '0 opinion 
effectively amounts to such an injunction. The court 
directed that, "llln accordanCe with [its) opinion," respon
dents must be permitted to reapply ~under a syste~ of 
~dmission$ ~hat will not discriminate against anyone on 
'Che basis of race." Pet, App. A54, and expressly warned 
that the Law School's failure to ftheed" the "directives 
contained within (its; opir:ion" would provide cause for 
punitive damages. 1d. at ;'055. 5-, "[W]hen or: fronted wi::::h 

_________ \ footnotes) 

(1992) .'Section 20ood-7 was enacted in response to this Court'~ decision 
in Atascadero State Hospital v. Scanlon, 473 U.S. 234, 242-243 (1985). 
It provides that a "state s:'a2.1 not he immune under the Elever.th 
Amendment,.. .... from suit in Federal Court for a viola::ion of,~ '''. ~', 
Title VI," The legisl;'\<;;ive_:;'is::ory o!' the provisi::Jr: shows thao;:.Congress· 
acted pursuant to jts au~hority under Section S of the Fourteenth 
Amenoment, See S. :Kep. Ne. 388, 99th C'0:19"" 2d Bess. 27(1986); :31 
Cong. Rec. 22,346 (19B5); 132 Congo Rec. 28,g24 (19S6): The only covrt Of 
~ppealfi to consider the issue upheld Section 2000d-? against an 
Eleventh'ftmendment challenge on that basis. See United States v. 
Yonkers ad. of Educ" 893 F.2d 498, 503 (2d Cir, 1990). 1n addition, and 
cor.trary :::0 petitior'.ers' s;Jgsestion (Pet. 24 n.1?), Congress's explicit 
decision that the S:ates be subject to suit in federal courc under Section 
20COd-7 ~makeG it clea= ~o the Is:ta~es that their receipt of Federal 
funds ccn~titutes a'waiver of their [E]leventh [A)mendment im~unity.~ 
:32 Congo '"Reo: 2B,624 (1986). See Pen-;)hurst Stat..e School & Hosp. v, 
Halderman, 451 U.S, 1, 17(1981). 

9 The panel subsequently noted the "neceGsity" that petitioners 
"implement as soon as possible th(e] court1s mandate to end racial dis
criminat.lon in admissions at the law school." Pet, App. DS (emphasis 
added). The court of appeals would also likely conclude that the panel's 
"directives" es~ablished the law of the cir::uit with sufficient c::'ari~y to 
foreclose a claim of qualif;'ed ,immunity for university or state officials 
sued for da~,ges for considering ra~e as a factor in admissions deci

------- ---.-~~------------------------- Page Break -------.--------------- __,_"v' __ 

such an opinion by a federal co~rt> state officials would 
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no doubt hesitate long before disregarding it." Gunn v, 

• 

University Comm. to End the War in Viet Nam, 299 U,S. 

383, 390 ("dna), Having "all of the substantive earmarks 

of an injunction," the court of appeals' opinion is cor~ 


rect:ly tre.)ted as such, Pet. App. A73, 10, 

2. In Bakke, this Court affirmed the judgment of the 
California Supreme Court holding unconstitutional a 
state medical school's use of a rigid race~based admissions 
quota, but reversed that portion o.f the state~court judg
ment that completely prohibited the school from cor-
sieering race in its admissions process. Five Justices 
agreed in Bakke that the medical school could cOnSti
tutionally ccnsider race under a ~properly devised admis
sions prograr.L" 438 U.S. at 320 {opinion of Powell, J.i; 
id. at 328 (Brennan, 0" concurring in the judgment in 
part, a~d dissenting iro part). 1:. Eakke's'landmark hold.. . 
_________ Ifootnotes; 

sions. See Har,low v. Fitzgerald, 457 U,S, 800, 81B 0982:.: Elder v. 
Holloway, 114 S. Ct. 1019,1021 (1994). 

Ie Petitlor::ers corre::cly assert (Pet. 28-29) chat respondemts lacKed" , 
standing to assert the' rights of nonparties, and that the court of appeals 
therefore had no jurisdic~icn to issue injunctive relief barring 
consideration of race by t.he :..aw School ;.Jith respect to other 
applicant See Lewis v. Contine~tal Bank Corp., 494 U.S. 472, 479 
(::.990) (" ;Tlhe Article III question ia !"lot whether the requested relief 
would faffect] the world at large, but whether [responde~tsl ha[vej a 
stake in ~he relief."). The court of appeals' directives were a:so related, 

• 
, however, co ::he court's instruction that respondents perso!"lally be 

accorded' the fight to reapply to the Law School under a race~blir.d 
»ysterr..' p(~t, App. A54. To tl::.e extent that. any respondent demor.
strat.ed '''a· real and i~ediate" PO$s;.bilit.y that he or she would in fact 
rellPP.ly, that would provide standing and establiah the court of' appeals' 
jurisdiction to'.afford individual prospective injunctive relief. See, e.g,. 

'Aci.ar<lnd Con!ltructors, Inc. v. Pena, 115 S, Ct. 2097, 2104 (1995). 

I 1: The remaining Justices would have affirmed the state court's 
holding ~hat Bakke's exclusion from the medical school violated Title 

~ng has guided the admissions policies of public ar.d 

private institutions of higher education in the United 

States for almost t\::t ... dec<loea. Tile panel below never

theless declared teat '"Bakke's !folding is no longer goon 

law, 

Just::l-ce PoweLl's opinion it:. Bakke applied strict: scru

tiny. Bakke, 438 i.i,S. at 291. It rested its approval of-: 

the use of race in the context of a properly devised ad

~i$sions program on the educational benefits of a diverse 

s~udent: body. ld. at 311-315. This Court has cited Bakke 

for the proposition that "a 'diverse student body' co:; 

tribueing to a 'robust exchange of ideas' is a 'constitu

tionally pernissible goal' on which a race-conscious uni

versity admissions progra-:n may be predicated." Metro 


• 
Broadcasting, Inc. v. FCC, 497 U.S, 547, 568 (1990), 
overruled in part, Adarand Constructors, Inc. v. Pena, 
115 $, Ct, 2')97 (1995) i see also Wygant v. Jackso;) BeL of 
Educ., 476 lLS. 267, 286 (1986} {O'Cancor, \:., con
curringl i~rAlthough its precise contour~ are unce~tain, 
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a state .i.:1tere$t in the prorf',o~ion of racial diversity has 

• 
peen found sufficl.ently 'co:r.pelling,' at lea!;:t in the 

con~eXL of higher education, ~o support the use of racial 

considerations :in furthering that interest."). 

The court of appeals declined to follow Bakke because, 

in its view, a :najority of this court has since reject:ed the 

diversity rationale as a permissible preeicate for af.flrma~ 


tive action, See Pet. App, A17-A33, In so cO:lcluding, 

the court ()f appeals relied on cases involvi!'l9 affirr:ta::.ive 

action in public contracting, such as Aciarand, supra, 

and Cit.:y of Richmond v. J,A. Croson Co., 488 U,S. 4651 

:19891, ra~her ~tan decisions regarding higher education 

_________{footnotes) 

VI. They expressly declined to address the constitutionality of the 
admiss~o~s program. See 438 U,S. at 408-409 {stevens, J., concurring 
in the jud9~e~t in part and dissenting in parti . 

-*~~~~~~---------------~---- --------.-- Page Break ------------------------ •• ---- 

14 

admissions programs. l2, The Court's suggestion in Croson 

that racial classifications should be "reserved for reme

dial set:t::ings," 48B U.S, at 493, was made in the context: 

of public contracting, where redress 0= past disc~imina I,
tion may be the only compelling governmental purpose 

~or tee use of ,racial preferences. See ~d. a~ 512 513 


• 
ISteve~s, J" concurring)'. Affirmative action may also 

sel"ve vital re~ed~al .,intelests in the university admissions 

$~t;:tin9. See pp::~16-20,-~infra. It may, in addition, con

tribute to-indeed-be necessary to-achieving the goal of 

ed\lC.!ltional divers;itY;',:.. l,J ;'{ll goa: !'ict relev<in',;' in the 

awarding of construction:contracts. 


12 Adarand und'croson established tha~ strict scrutiny applies to 
race-conscil)us affirtr.ative action prograrr.s. ':he Co;,t~·t expressly noted 
in Adarand that Justice Powell also applied ~~he most exacting judicial 
examination" when he concluded in Bakke that diversity cons tit-utes a 
sufficie:1t::'y weighty state interest in the context 'of admissions in 
higher education, See Adarand, 115 S. Ct. at 2108 [quoting Bakke, 439 
U.S. at 291 (opinion of powell, J.l';. 

13 The Department of Education has relied upon Justice Powell's 
opinion in Bakke aa a basis for c,';;.nCl!lding t.r:at diversity-based 
affirmative action in higher educat"lo'n 'does hot violate Title VI, so long 
aa it meets the constitu~ional standards described by Justice Powell. 
See 59 Fed. :<.eg. 8756, 8780-8762 (1984). Relying on Justice Powell'a 
opinion in Bakke, the district court concluded in this case that the Law 
School's 1992 practice was constitutionally infirm, no~ because it' 
considered race as a factor in admission$; but because it uti:'ized a 
'separate procesa~ thac nfail[edl to afford each i .. dividual applicant a 
comparisor- with the entire pool of applicants, not just, those of the 
appl:.cant's o...'r_ race," Fe:::, App. B53, We agree that the 1992 
"separate process~ policy was constit:utionally flawed in this manner, 
Petitioners did not appeal the district court:'s ruling with respect to the 

• 
<~:9'92 policy, "having. abandoned that policy in :.994 in favor of one that 
treated race as 5~mply a factor in the individualized consideration and 
carr,pariso.. of applicants t:o the Law School. l' Pet. 3~4. The cansti 
tutionali~y of the means by which the Law School has taken race into 
account is therefore not a~ issue. Rather, the question here is whether 
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• 	 15 
Justice Powell's observation in Bakke (a case involvin9 
medical school admissions) that "an otherwise qualified 
* ~ * student ,With a particular background * * * may 

bring to a professional school * * * experiences, outlooks 

and ideas that enrich the training of its student body and 

bettel.' equ),p its graduates," 439 U.S. at 314, H. has eve:) 

greater force with regard to schools that educate and 

train lawyers. Law s::udents cannot effectively be 

trained ',in iso::'a::icn :from the ir:c!ividaals and institutions 

with which the law in~eract$ " Sweatt, 339 U,S, at 634. 

This Court correc~ly concluded in sweatt t~at a black 

student could not receive an effective legal educatio:1 in 

Texas while being kept separate from Mmembers of racial 

groups which nuw~er[ed) 85% of the population of the 

Sta::e." Ibid, The predominantly white University of 

Texas School of Law may similarly conclude today that, 

absent racial divers.ity in its c:asSTooms, its studen:::s will 

;"ict effectively be pl'epared to be lawyers .It: Texas's (or 

the Nation's) racially diverse society. 

The court of appeals' suggestion that che Law School 

tr.ay coostitutio:1a:ly cons::.der non-racial factors, includ

ing economic and social background, that might-be 
 j 
____________________ ffootnotesl 

~ ." " 

• 
the Law SchOol may consider' race at,_all in making its admissions 
decisions. 

....." .' ~ 

14 Justice Powell':recognized"inI"Bakke,><l3e" U.S. ·~at· 312 r:.4B (quoting 

Willia.m Bowen, Adm;issioml,:and~,_the::Relevar.ce of 'Ra.ce, Pri:1ce:;'on 

Alumni 	f;;eekly (Sept. 2£, 1977) ,at ;9)', that 

"V~ ~ ,. ,~. c: ':);\.i'":.~ ~,"'!. '. ' .' 'a' great 0';8 1 ';-f -iea"rrii'ng" ~occui's infonr,ally [, 1 * * "" through 

interactions among··students,'of'both. sexes; of different races, 

religions and backgrounds; who come from cities and rural areas, 

::rorr: variout'l states and countries; who have a wl.de variety of 

in~ere5to, talents and perspectives and who are able. directly or 

indirectly, to learn from their differences an~.to stimulate one 

another to reexam~r.e even their most deeply held assumptions 

about themSe~ves and their world. 


Page BreaK 

closely con"elated with race, Pet. App. A27, A29 n.31, ig~ 


nores the Law School's compelling educational interest in 

maintaining a racially diverse student body. In the la'.... 

school acimissions context, race is not: merely a "proxy for 

other. more germane bases of classification," Metro 

Broadcasting, 497 ~.S. a~ 621 (O'Co4nor, J •• dissenting), 

such as economic disadvar.tage. As t.he district court 

found from the evidence at trial, Pet. App. 841, at this 

time in the ~iBtory of Texas and the United States, the 


• 
inclcsio::1 :i.r. ·"the law school education<ll process of those 
who have experienced, and wil~ continue to experience, 
racial minority st3tUS, is ensent:al to achieving meaning
ful educational diversity. That view does not rest on 
impermissible racial stereotypes; it does not equate race 
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with particular viewpoints; and it does not presume that 

• 
all' individuals of a particular race act or think alike. An 
adlUisaions program thi'lt values racial diversity recog
nizes that a black lor Mexican-American) student reared 
in this country is likely to have had different life 
experiences, preci$ely because of his or her race, than an 
otherwise similarly situated white student, What each 
i~dividual takes from ~hose life experiences is unique; 
indeed, students may benefit fro~ diversity by learning 
fir!1t~hand that "particular and dist=-nct vie"'''Points] [do 
notl inhere in, certain l.:acial groups _" Metro Broad
casting, 497 U.S, at 618 (o'connor, J., dissenting;. Cf. 
Wygant. 476 U.S. at: 316 (Stevens, J., dissenting).' 15. 

___________ u'oot:notes) 
, 

::5 Assuming that a law school may const.itutionally consider race as 
a fact.or for purposes of educacional diversity, the ~.eaOlS hy wh;:.cn it 
does so must be narrowly tailored to advance that i~terest, in order to 
ensure that che school's race-sensitivity does not reflect or promote 
racial, stereotypes, see Acarand, 4S8 U.S, at 49:3, or impose dispro
po:ctionate harm on nonminority applic<J:nt;:$, see Wygant, 476 U.S. at 281 
(O'Connor, J., concurring), See also 59 Fed. Reg. at 3760-8762. A law 
school may not, for example, employ rigici numerical goals amounting 

•, 
17 

• 
3. The legitimacy of the Law School's concern for 
diversity in this case is underscored,.by..,the hUtory of 
educational discrimination in ,Texas. The vestige$~of that 
history have kept many b:ack a~d Mexjcan-American' 
students separated from white ·stuc.ents:,fOl";w',oot,i'of,"their 
educational lives. In prohibiting ,the~,use ,of-;.r.'ace'cin :"'aw' 
school admissions, the court .. 9f appe<J:ls _,_a~know~.edged 
that official discrimination against minorities, has.'_existed 
in the' State's public schools, -:'see;'pet'.--:-:'App. !.A39,·, and it did 
not dispute the district coart's:,fhiding·'lid,' at 845) th<J:t 
";t}he effects of the State's pas~ de jure segregation in the 
education system are reflected in the low enrollmer.t of 
minorities in professional schools, including the law 
Bchool." Tr.e court held, however, that the Law School's -. 
cons:::itutio!1ally valid remedial interests extend no . ~,~ 
further tha~ redressing the effects of its own prior racial 
discrimination. rd. at A38 n.43. That conclusion finds no 
support in this Court's jurisprudence,. it ignores the close 
nexus between a :state university and the State's public .~_._ 
schools; and i~ represents a~ unwarranted intrusion into '. 

state, 90veYn~ental structures. 
a, The practical effect 0: ~he court of appeals' holding 
will be to return the most prestigious institutions ',.;i,::hin· 
state university systems to their former Mwhite~ seatus, 
and thereby to prolong, rather than eliminate, the ves
tiges of 'Jnconstit',ltional exclusion and segregation. That 
result ignores Texas's strong in~eTest in elIminating the 
vestiges of state-spor.sor.ed discri~ir.atio~-ar. in~erest 

____________________ (footnotes} 

• to fixed quotas or set:-asides, which deny each applicant's ri.ght to be 
treated aD an individual in tbe adnissions process in a pool of 
applicants of all races. See Bakke, 439 U.S. at 318-320 {opinion of 
Powel1. J,). 
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that is not satisfied by the mere adoption of race-neutral 
polic~es. See Forciice, 50$ U.S, at 721, 729~732_ 16. 
The eoure of appeals' position is not supported by this 
Court's holding in Croson chat the City of Richmond had 
no eompe::'~ing interes~ in remedying past c:iscrimination 
in the national cO:1stn:ction ir.dus::ry, 49a U.S. at 49B. 
The Law School was not motivated here by generalized 
assertions of scciet<'ll discrimination, which is an imper
missible ground for affirmative accion. Rather, it was 
attempting to address the effects On che Law School of 
the State' 1; former de jure segregated system of public 
education. The court recognized that I., [applicants do 
no':: arrive 3t the admisai<:ms' office of a professional'school 
in a vacuum.'" .Pet. App. B43, Texas bas imposed a re
quireMent that most (in 1992, 85%; now, 80%) of the L<lW 
schoo::' 's er:te:ring class: be Texas res.::.dents. rd. at B23-B24 
& n.33. Mont students considered for admission in 1992 
would therefore have attended Texas public schools 
during a period (the 1970$ and 19805) when ~any of the 
State's prImary and secondary schools re~ained 
segregated as a result of prior de jure segregation. The 
district court here found that the effects of that segrega
'::ion »are !'eflected in the low enrollment of minorities in 
,. .., .., the 1;:1\" school," Pet. App, 1345. 

___________________ \foo~note$) 

• 
t" .' '/. . .;" :' 

15 n'.is Court has "repeatedly recognized that the~~.Government 
possesses a compelling interest in remedying the effects-of,identified 
race discrimination." Metro, Broadcasting,,' 497.~ U, S .~.,at 611'1,(0' Connor, 
J., dissenting). States and state SUbdivisions _h<J,ve, both !:he:: "consti
tutional duty to take affi.rmat.ive steps to eli:rninate :tbe,·continuing 
effects of (their)' past· unconstitutional discrimination',~!': !'IY9ant, 476 
U.S. at 29:J. (O'Connot';:'.J".', concurring); id., at~280~)pl:ui'al:ity!,opinicn}, and 
~he cons'.::itutional "authority to eradicate the e(fe_c,ts:"of [even]' privat.e 
discriminat::"on" within their respective jurisdicti.ons~ Croson, 4SS u.s. 
49:-492 (opinion of O'Connor, J.). 

If the Law School is completely prohibited from taking 
those effects into account in its admissions process, the ...... 
legacy of de' jure discrimination will be left un=emedied 
for ano~her generacion. and the Law School itself will be 
forced t.o become "a 'passive part.icipant.' in a system of 
racial exc11,;.s,ion," 'Jsing "public dollars, drawn from the 
tax cont~ib~tions 0= all citizens~ to finance unlawful seg
~egation. Croson, 4Se U.S. at 492 (opinion of O'Connor, 
J.); cf. Gaston Cty, v. United Sts~eSr 395 U.S. 2a5, 296~ 

297 (1969) (Harla[l, J. i Igiven the hiSt.c-ry of official 
segregation and systemic depr~vation of ecuca~ional op
portunities to blacks, ", {i)mpartial' admi::listr<l:tion of the 
literacy teut today would serve only to perpetuate' • * 

• 
inequal i tie!.."). The Consti tution doer; ,·not prohibi t <iI. State 
from at-::enpting to compensate for injuries at one stage 
of the edl1cational process through a remedial program at 
a later stage. 17. 
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___________ (footnotes, 

• 17 The Court stated in Croson that "discrimination in primary and 
secondary schooling" cannot justify "n rigid racial preference in 
Ir.edical school admissions." 488 U.S. at: 499. The Court there was 
apparently advert~n9 to Justice Powell's conclusion in Eakke that the 
c.edical school could not rely orl generalized societal discri:ni~ation 
~ir:c:;'uding generalized discrimination in edvc<lt:ion) to justify its :.:.se of 

a fixed numerical quota. In this case, the un:Lvel"sity 0:: Texas School of 
Law i9 attem?ting to remedy recent, documented se9~e9ation in 
Texas's primary and secondary schools. The CO\lrt of appeals has, 
moreover, prohibited all use of race in the admissions process-not only 
the use of fixed or rigid q',Jotas. 
As petit.ionc:.-s ;::ote (Pe!::, 18 & fl,ll), the court of appeals' view that a 
school of higher education rr,ay not take into account in ies admissions 
process the effects of segregation at :::he primary and secondary school 
levels 20nflicts wieh the position taken by the Sixth Circuit in Geier·v. 
Alexander, 801 F.2d 799 (1986). In Geier, the court of appeals upheld the 
University of Tennessee's consideration of race in admissions to a pre
professional program, or: the ground that the universi:::y was not 
"seek [ingl to remedy some iln:orphous 'societal' wrong, but rather 

20 

• 

b. ':'here in no warrant for the court of appeals' insis

tence that, 'for the admlssions scheme to pass constitu

tional rr.uster, the State of Texas, through its legislature, 

would have to' !;i.nd· that past segregation has present 

effec~s:' Pet. App. A39. "[A)contemporaneous O'r ante
ceden:: finding of Pllst d.h"crimination.by a court or other ,,_ -' 

compe'Cent body is not a cons':itu:;:icnal prerequisite" to ,,,', ,.":'" 

the adopti()!i of an af! irmat;' ve action, plan .. Wygant., <476, ,., ,,,; :.... ' ',,,:" '. ',.",.u . ',', "\--. 


U.S. at 289 {O'Connor J., conc'"lrringl. The unlawful r", .:':':'" it, 

segregation of blacks and Mexican-Americans. in Texas's , ;" ...<.:' :-;-i'~'., .,," 
public school systems is an 'undisputed, matter'of public ','.':," --,:1':',; ,f":,_/" ~';' .~ 

record. In light of its exten9ive~:experience with student.s ,,~. :, '.. ",.:..;: "M,,-. ~ 
drawn from the State's public schools, the Law School is' ,'-!.' .... , <',: ! .:' \' 
particular] y well placed to actless the effects of that 
segregation on its minority applicants. 
Moreover, "how power J.hall be distributed by a state 
among its governmental organs is commonly. if not 
always, a ques~ion for the state itself," Highland Farrr.S 
Dairy v. Ag:lew, 300 u.s. 60a, 612 (1937) (Cardozo, J.). 
Here, ';.he Texas legislature, "which has ultima'Ce contro:!. 
ever the scnool, ha!J deleS,iated its 'management and 
control' to the regents of the University of Texas 
system.n Pet. App, 340 n,44, a:ld the Board of Regents 
has in t~rn largely delegated the responsibility to fashion 
lawful and educatior.a:ly beneficial admiss.ions policies to 
the individual schools wi~hin the system. The constitu
tion does not requ~re (0:. indeed. permit) federal courts 
to seeor.d-guess the wisdom of those delegations. lS. 

_________ \ footnotes} 

addressing ~the continuing effects of past practices '::!1at adversely 
affected blsck[s} * * '* as they moved ;:hrough t::'e p'"lblic school 

• 
systems ar.d the higher education system of t:he sta-:::c","·. 801 F.2d at 609
810. 

18 See, e.g., Dreyer v. Illinois, :la7 U.S. 71, 84 (1902) (Harlan, J.); 
Sweezy v. New Hampshire, 354 U.S. 23.;, 256 \1957) H'rankft:rter, J.,, 
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C:CNCLt'SION 

The petition for a writ of certiorari should be granted 

to review the caur::: of appeals' holding that the 

University of Texas School of Law may ~ot cona:der race 

or national origin in any manner in its admissions 

process, 


Respectfully sub~itted, 

DREW S. DAYS, III 

solicitor General 


nEVA:" L, H.TRICK 

Assistant'. Po.::tcrney Geceral 


PAUL BENDER 

Deputy solicitor General 


ISABELLE KATZ PINZLER 
Deputy Assistant Attorney 
General 

RICP~ P. BRESS 

A$sistant to the Solicitor 

General 


'\"'. , " 

DENNIS J. DIMSEY 

LESLIE A, SIMON 

Attorneys 
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UNITED STATES DEPARTMENT OF EDUCATION 

OFF1Cit OF THE GENERAL COUNSEL 

July 30, 1996 THE GENEkAL COUNSEL 

e. 


Dear College a.nd University Counsel: 

I am writing to reaffirm the Department of Education's 
position that, under the constitution and Title VI of the Civil 
Rights Act of 1964, it is permissible in appropriate 
circumstances for colleges and universities to consider race in 
making admissions decisions and granting financial aid. 'They may 
do so to promote diversity of their student body, consistent with 
·Justice Powell l s landmark opinion in Regents of the University of 
California v. Bgt~e. 438 ucs. 265, 311-315 (1978). See also 
Wygant V. Jackson.... Bd. of Education, 476 U.S. 267, 286 (1986) 
(O/Connor, J., concurring). They also may do so to remedy the 
continuing effects of discrimination by the institution itself or 
within, the state or local educational system-as,a whole,' 

The Department's position is reflected in its published 
regulations and its guidances on the application of BakKe, race
targeted financial as~istance, and desegregation' of institutions 
of higher education. l That position has not changed as a result 
of the Fifth Circuit's decision earlier this year in-the HopwQQQ 
case ,or the Supreme Court's recent determination not to grant 
certiorari to review the Fifth Circuit's decision. HQawood v. 
Texas# 78 F.3d 932 (5th Cir. 1996), cert. denieo# Texas v. 
!lopwood, No. 95-1773 (July I, 1996). ' 

In denying certiorari, the Supreme court neither affirmed 
'nor reversed the Fifth Circuit panel's decision in Hopwood, which 

- took the position that the University of Texas La~ -School could 
not take race into account in admissions either to promote 
diversity 0; to remedy the effe-cts of the state/s Jorm.erly 

-------'.~'-'-
City of Richmond v. J.A. Croson Co., 488 U.S. 469, 491-92_ 

(1989); United Statei' V. Fordic!!. 505 U.S. 717, 7n n.7 (1992). 

1 34 CFR~P31~t 100;' Race-targeted 'Financial 'Aid Notice l 59 
Federal Register 8756 (Feb., 23. 1994}; Fordice Notic~, S9 Federal 
Register 4271 (Jan. 31, 1994); Bakke Notice, 44 Federal,Register 
58509 (Oct. 10, 1979); sept. 7, 1995 letter from Judith Winston, 
General Counsel, United 'States Department of Education, to 
College and University Counsel regard,ing the Supreme 'Courtls 
denial of certiQrari in fpdberesk¥ v. Kirwin, 38 F.3d 147 (4th 
Cir. 1994) and its decision in Adarand constructors v~· .E.§MI 115 
S. ct 2097 (1995); Revised criteria specifying the 'Ingredients of 
Acceptable Plans to Desegregate state Systems of Public Higher 

• 
Education, 43 Federal Register 6658 
(Feb., 12, 1975) . 

400 l.1ARn.ANO AVE .. SOW. WASHINGTON. Pc. 20:W2'2100 . 
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• segregated system of public education, but could only seek to 
remedy the Law School's own discrimination. The denial of 
certiorari does not mean that the Supreme Court departed from 
Justice Powell's opinion in e~kkg that a colleqe or university
has a compelling interest in taking race into account in a 
properly devised admissions -program to achieve a diverse student 
body. Nor does it mean that the Supreme Court accepts the Fifth 
Circuit's narrow view of the permissible remedial 
predicate-justifying the consideration of race by institutions of 
higher education. 

Consequently, the Department continues to believe that, 
outside of the Fifth Circuit, it i~ pe~issible for an 
educational institution to consider race in a narrowly tailored 
manner in either its admissions program or its financial aid 
program in order to achieve a diverse student body or to remedy 
the effects of past discrimination in education systems. Within 
the Fifth Circuit, the law is unclear after the panel's decision 
in Hopwood.) Given this uncertainty, the Department will await 
further proceedings in the case, which is now on remand from the 
panel decision, or subsequent rulings in other cases before 
determining whether further guidance is necessary." 

The Department's Office 
provide technical assistance 
,develop programs that comply 
Act ,of 1964. 

'. 

.":, . 

of civil Rights will continue to,~ 
to institutions in their efforts ,to ,:-,: 
with Title VI of the Civil Rights:.".; 

';:. <Sincerely
",,{.,~,. '-, ' 

Judith A. Winston 

, See Texa:l! v. HOllwoo9, No. 95-1773 (July 1, 1996) (opinion 
of Ginsburg r J. 'joined by Souter 1 J.); \?hi ttmer v. Howard i\. 
Peters Ill, 1996 WL 363399, 2-3 (7th cir. 1996); Hopwood v. Stat~ 
!It Texas, 84 F.3d 720,,722-24 (5th Cir. 1996) (Politz, King, 

• 
Wiener, Benavides, Stewart, Parker and Dennis, jJ., dissenting), 
724-25 (Stewart, J., dissenting). "." , 
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DEPARTMENT OF EDUCATION 


• Nondlserim........F-.ay . 
ABslsted Program.. ndo VI Of lM CtwU 
AJuftIS Act of1!M14 

AGENCY: Department ofEducation. 
AC'TlOH: Nolia! of !'ina) polk:)' guidanea. 

1U1OIARf! The Sec::nl:2 ofEducation 
iul.Ies li86t =.cy gui dee on ntle VI 
of the: Qvil . u Ad of 1964 and llil 
lmr.lem"'tlng::t:: ne finII 
po icy guidance $C\lS$fIfo the 
applicability oftheltatute'sand 
regulat!onJ' noodi!lC'Uninatioo 
roqainrme:nt to studont 6..nandaJ aid tba1 
11 8wardad. e1lout in port. on the buia 
of,..oo or national origin, 
EFfICTlYt DAn:: 1"b.ls poUcy guidance 
tabs .rreel all Mty 24, 1994. aubjad: to 
the tntnsltion period descti~ in thiI 
nolics. 
FOIl f'URTH(flINFORIttT'lON COHTAcr: 
}oanel18 Lim, U.S. Department or 
Education. 400 Maryland Avenue, SW .. 
room 5036-1 Swiuer 9\1Uding, 
Washinst0n. OC 20202-11'4. 
Telapiu;me (202) 205-3635. lndividuaa 
who U$8 e telecommunications devk;o 
fGt the deaf {TDOJ may caU the TDD 
Jlwuber at 1~35342.1. 

• 
SUPPl..DfENT4.AV IHfORW,TlQN: On 
Decomber to, 1991. the Oeptrtmont 
published a notiOil or propOsed polley 
guidan~ 81Id ~UMt for public . 
comment In the eduat llegistet (56 FR 
64$48). Tbelurposooflhep~ , 
CidanCf)' an of Ibis final guidanCil it 10 
elp clarify bow collegf1S can use 

flna.ndal aid to promme campus 
divarslty ar.d access Qf minority· 
students to t::tsocl.1n;:r oducation' 
without \>io lins rode cU· 
~ill&tion laws. T'be Secretary of 
tducation encourngfl'& continued USIt of 
titlanc!lIl aid ai a mews to provide 
Equat ooucational ~portun.itr and to 
provjda a divem ucatIona 
etlvtrontt'lent ror aU student!, The 
Secrotaty slso encourages the use by-- . _posts«»f':iarl. institutions orother.:; 	
efforts to tecruit ana Main minority 
JtUdents. wbit:h ~ nat affected by this 
policy guidanoe. 

Thl.! gui~ is dl!'Signed to e,romote 
I.hes.e purpose' In light of ntlo or the 
Ovil RIghts Ad. of 1964 mUe VI), 
wbich sfates that no person io the 
Unitttd States wit on th" ground or 
mce. COIOf. Of national origin. be 
excluded from pattldpation In, be 
denied the beneflts ot Of be sub}octed 

• 
to dl$CrlminatioB under any pl"OfP'Jm or 
activity tea)idn& Federal financial 
. lS!lis13na1 . 

The ~partmonr he. completed its 
/'eview of thll. i$$\Jo, takinJ inlO ttcounl 
the results of a roccot stu y by the 

Cene...l AIx:ountlIIjJ 0Ill00 IGAO) ..d SwNaaty oI"'a_ !a tlIo• FIDaI 

pubIk: OOIllIDM):ts submitted lo I'tII$pao.&e Poli.,. GoId·_ . 

to Iho ""'C:1. poU.,. gul_ 'tIIo AJmo.t 600 written iespc»UeS WanI 

Sec:roWy dotennlmod !hal'" ' received by the =ent in reSpan.

pn>posed polloy guldaD<:o ~ to the ~ po guldanco._

the mqufrementa ofntle VI tao ' with d ~Onl and aruU.)"IiL

narrowly In J!&bt ofoxi5tlD8 _lotio.. Man, eddf ~ons and 

and _law. WhIl. TItle VlI"'l-- ~ were in moet.inp 

that strang just16catioru: exist be£c:n betWMD Oepartmc:nt offidalt. &tld 

raca or- national origin it used u. bulJ· ritpresentatiVGS or postsecondary 

to: ewa..rdina 6.nandal aid. maar ofthe ", lnstltutiOllJ t.nd dYil tigb~ groups. lb.e 

..UouaIes 1m existing __ ., _ majority 0'commelItI exp.......d 

ftnMCial aid pto;l""', dacrlhod by support lor tho obJect!vo .rclarllyiog 

commantllnl appHr to mNt tb!t the optlOnt eoU.,. bvt 10 \lie 


financW aid to promote ItUdtnt....dan!. 
divenift and e.c:cea: of minoritiM to

1'he recmt repcn1 by GAO 00 eutr.m posIIO<lOnoWy ed""",on without
financial ald progI$Illl does DOt lodicate violId:lng nde VI. Many COm!MJ)".

; the exlstOD(Jt of !l8rioui problemJ 01 however. tocllasuo with apocllk:
noncompUanca with tlut law ill princlpw. hi tho prop<><oe<! t!: 

~noWy Institutlou. nat _' gwdtm08~~Onea w et.Ht those 

round that ~'ed ocbolorshlpJ principles w • be .ffoctlve in 

amstitult. very smaU pel'Cl!lStipoftbi 
 e=mpUohw" thi.~. 
'achOIIU"SbIx:.;"'~ed to studan:fl; It " /vi; moro hal y exp I.ned in the legal 

~ iLsUtutiona. 1'bt eneJylia. sactlon orib!. document. after 

k.retary agticlpates that most existiDB ' Nv\owing the public commtml.S end 

pro&nU11s wiU be ab1& to satitly tho roo,xaminina the legltl precedent!. in 

principles set out in this final pdauc:e-.. light of those COIlUIHtlltJ:. th. Depa.runent 


has revised the policy guidai!.ce in theTh. Department wil) Use the 
following resre,:ptinciplas describfrd In this liml polley 

(1) Princip t 3-"F'inanciaJ Aid torwdanea in making d6l.ennitlJltkmw; . 
Rem~1 Pe.&1 Discrimination"-has 00.11 .

coooerning d1.st:rimination based OIl reot amended fO~rm1t a college to award 
or !latioMI origin in tho award or 5nanclal Ii basOO on rnce Of national
finan~iaJ aid. These principles describe origin as part of affirmative &ctl0Jl to " .,
the ci.rcumstancet in which the 

=.th9Iett~~~~~,~. "':t '.,,: ,~" J; .,"Department. ~ on itf; in1~dOD .naton ...... outW&l 08 or.~";,· _.;
ofnt1e VI and mlovant case P. 'finding 10 be roam, tiy'dleOffice for'" j'; !...•M 

belltJV8$ con.sideratiOJl of I'IlOft .. Civil Rlghts tOCR):a com. or a . 
»ational ori&lG in the awar<fOtliiiandal legisiative body. tr the College has. a 
aid to be permissible. A finandaJ aid strong basis in evidence of- .' ._w ~" ".t., 
program thet CalL; within one~,more or di$Crlminntlon justifyt!lg ~e u~,of ~.;. 
th"'" prlndpl.. will be, In ilia targeted scholarship&. . . .. ... " 
~nt·s view, in co:mpti~ with t2J Prindple 4-'"Financial Aid to. . 
Title VI.' this guidance i.1l intended to CrealO' Oh'arnt)'''-ha. boon amended to 
a:uist eon.,- in fe.shioning leplly Cit tha awud of financ~r aid on the 
darensibh> affirmative tK:tion p:ot.rama . , .,r race or national origin itthe.id 
to promote the MXe$$ or minority is.e necossa.ry and nartOwl~taUornd 
studentJ to pD$tsocon'dary educ:otiaa. " moonstoacoompUthacol a'sgoalto 

.Mve a dlverso atudent body that will."l'be Department win offer tlldmic:aJ: 
enrich i15 acadamic environment.assistane& to co!l9£es in roenm.ini.a& 

(3) Principle S-"'Prlvate Giftstheir financial aiJ progra.m'$ based on 	 ,1
Restricted. by Race or National Origin " 

this guidance. ..' has been amendod to cJ«rlf)< that 4 

'This nOtice conslstt of five simply ·eonego can aruninl6ter finand.al aid 


...tod Prind~trd 0 $OCIlOll from pri\-llto donors. thai is mtricted on 

containing a 0'1 analysis f«each tho· basis of race or naUorutl Qrigin only

priociple. The at matysis add."'CISSeS it that aid is consistent with the other 

the malor commonb rec:eived to . . principles in this ~kY guldane&. 

response to the notSco or proposed (tl A provlsJQll hoen added to 

poHcygu!_ . permIt .historically blBd: colleges and 


" univnrsilles (HBCtJsJ 10 paru:rte in 
•• b> !dtitfl'PlIf; th_ priIIclpt.. (b5 Do~ '. t'i1C&-fArgetoo prosranlS for bl 


111 noi: #o.tllclQ411"14 tM paufbiUl')' lbtl tbtn IMJM students establisbed by third parties if 

Olbor bun (>01 wh.kb, cell.. IN, ~ u. tho progmnliare not Umited to studonl$ 

c:nnsl&'fI1lon 01 !'act Of Mtlonil <wrJtlD to .-tdtlll .attmCUS:nn.Mlal,W. Tb, ~w!u~.., 

(S) ProvisioN in the proposed policy 111#1&..11<:11\1 thai ~~ dlll'io& lh. IXIIInI 

of &TIlt. VllrlVw!&&t1on on &eue-by-eue bui.. guidance ror atransition period h,a'1J 
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Principh J: Fincmcial Aid To 8emody 
Past Discrimirrat:lcll 

A mUer may award finimd.td aid on 
the basi, of:f"ltC:lJ OJ' MtiorW Drip If the 

d 
ai is ~ to_overcome tbe effectJ 
of pus dittcrimination. A fiAdlns ofdisc.r:imin.btion may be made bv. cowt 

" _'L. 

•
lIilore4 mMpJ to ochl~ the: goal or. 
dJ..... studontbo!!r, 

.• The.. .." ~ p...tbI. opIJ_ .... 
• m11es:e tn promOtl itF riM . 
Amendment itrt9rest in dlveralty. Fi.r-Jt. 
a eot. ma),. of OOUl'$Cl, U$O jts 
fi.o.mclat aId p~ to promote 
dlvetsity by ooncldmng fec:tot'l oth$r 
thaD I"1tQJ Of national orisin.1UCb as 
pograpb.lc origin, dfv~ e:xperienCIK, 
'(It $OC:.ioeconomic badgYound. Second. 
• ool1ep may consider race Of nttional 
ot1iPft with otb., f&ctCf'lln owvtlini 
financial aid Hlbe aid il neQmel'y to 
......I._!h II di
'....,',..tI'r e co ege's interest in 'vemt". 
1"b.iM•• college: may WMt race or nlltional 

• 


, ' .'.•. 

' 

; '- ' 

, ' 

• 


been revised to provide that... far u 
the Department's entorcemaot efforts an",,,,aun_ 

fa) Colleges and other mcipienta of 
fedemt finantialllS5i5t&.nee will htmi. 
reasonable period of time-vp tt) two 
years~ review their financial aid 
progrnms ~ to make any ad1urunenUi 
necessary 10 come inlo compliance with 
~L.=ples in this final policy
OW , 

(b) No student who has received or 
applied for financial aid at lbe time this 
guidancs becomes effective wiU lose aid 
OJ • mmh of this guid.a.nce. Thus.. if Il.D 

award of fina.tlcial aid i. inconsi61sct 
with the priocijl(cs in thi.guidance. a 
colll1le or oilier rocipient of Federal 
financiAl esslrumce may cont41ue to 
provide the lIid to a stud~ dmiD,g the 
course of his or her enrol.4neut. in the 
academic program for whic:h the aid Will 

/l.wlU'de:d, if tbtl stud&ot had either 
epplioo for or received the aid prior to 
the effective date of this policy 
guldance. 

Principle'S 

Oe/initions 
For purposes of these principles
College m~n, any poslsocondBJ}' 

inmtution th., ruceives federal financial 
assistanco from (he Depatttnen! of 
Education, 

FinorrcioJ aid includQs sdlolarships. 
grnnts, loans. WQrlt·s!udv, and 
feJlowships that Ilr9- made available to " 
Assist /I studont 10 pey fot his or ber . 
edllGa!ion at.l college, 

Racc·1N'.lItrol ffietlIiJ no! based: in 
whole or in part. on t8CfI or national 
odgin, '. 

Roce.torgete-d. roce-based. lind 
awatded on the. btJ:;i~ of roce. or notional 
origin mean Umitad to individuals of I 
partir;lllar r8ea or races. nr naliocal 
origin' Ol''"',rigins. 

Principle': Financial AidJor 
Disadvantaged Students 

It. collegil may m~ award" of 
financihal aid to disad~aqtaged students, 
without-t.:r,a:d to race'",; national origin. 
OV6n if that means that these awards go 
dlsproportionatnly to mlno.ril)' G'tudents. 

Financial aid may be earmarked for 
students from lowwinconw families, 
FinanciaJ aid al$.o 1M)' be &mnarked fOr 
student£ from Sf'.hool dlstrlcb with high 
dropout rates. or stud811l.$ from sinde
parent families, Of students from 
famlUM in which few tY no mtmlbert 
haW) attlfflded con., Nona or t.heMJ or 
other raarneutra~ ways of ldentifyina: 
and providins aid to diS3tjvantaged 
students present TItle VI probI6m!. A 
college may US(! funds from any source 
to provide nnandel old to 
disadvantagpd Irtudtmu. 

or by an administrative tlgeney-$U~" origin u a condition of eUgibjlity in 
the Department', Office (or Civil RJalrls· 
Such finding ....y also bo mode by.
Stete or JOCIl t,.....:..1ati\>1l .......... u 10M" 


...... -.1 
the legislalure has a strong buia in 
evidence Identifying discri.mi.natio'n 
within its jurlsdit.-tion for which thai 
twmedial &etlon Is~. , 

In addition, a college mayaward .' 
financilll aid on the basis (If faciI or 
national origin 10 remttdy Its put 
discrimination withoul a fonnal fin~ 
or discrimination by 8 court or by an 
administrative or lagislative body. T'bo 
college must be prepared 10 d&Ji]on$ttatff 
10 B court or administratiVtl' agency that 
them. is ~ strong basis in ~dence for 
concluding thai iliff coll&ge- s action was 
necessary 10 remedy thct effflCl5 of hs 
past discrimination, If the award of. " Us.e of niCe: or national origin is or ' ' •.,.,~; :,"'; (. 
financial aid based on tae& or,natioruU limlled e.xI.ent and duration and is ''',',,~ ,.... 
origin is jus-lified as ,8 remedy- for past .'" appUed in a nexible marinet: (4)' ,,':}:~!<t hi". 
discriminetion. the coJlege may use ..~ ',whether the institution feautlLtly .' ~", ~ .::!~ rot 
funds from tiny source-, including •1'': reexamines ill use:6f rnce Ot nalio-nal'''11 ':" ~I 
unl'Ktricwd lnstllutlonal funds and .J" ~~{oIiiin in/awnrding'financialald 'tOi-"-,,l:!Jt:'~ ~..t.~ t 

'~I '. ',.} 
privately dunated funds ltI$lr:iaed by ". 
the .donor i?t. aid based en race or 
natlonal ongm~ . 

A S!~te may awvd finandal,-a~d OD 
the basIS of race: or nruJonal on19n. 
under the procOOing standM:lli-. if the aid 
is necessary 10 overcome its own past , 
discriminat,on Of dis(;rimin!!;lion fit 
colleges In the State. 
Principle .. Finoncial Aid To CrtH1t1! 
DivelTity " 

America is unique bocaUS8 it hu 
forged one Nation from many pEHlpHt of 
e remarkable pumOOt of differeD! 
bedground$. Many coUe&e' seek to 
create on campus an intelleauti 
erivironmenl thst renect$ that diversity, 
Ii collega should have substantiaJ 
discretion to weigh many r&don
including race end national ori~ 
tts efforts to attract end retain e student 
population of many different . 
exparlf!DmS. opinions. backgrounds. 
and culture:s-providoo thai the use of , 
taC6 or nations) origin it consIsttmt with 
lbe <;onst!lutional aandard. mfieded in 
Tit~ VI. i.~,. that it is ... nanowly , 

awarding fhiancial aid If wi, \t$<I iii 
I Uorod , __ 

-narrow y fa • or.1.n otuw words, if
it 1.1 necessary 10 further Its intal"Mt in 
d1versity and does DOl unduly l"I'l$\.ric\ 
JK::aW lb financial Aid for students who 
do not moot the rnc;e..based btigibHl1y 
critMi•. 

Amon" the considerations that Ilffed 
0 dotomJnatioo or whother aWfU'ding 
race.t.o.tgeloo financial aid is narrowl')' ' 
tallorod to the goal of diversity ani (1 
whethor raco-neutral means of achieving 

. that gool have oo.en or would be 
ineffective; 12) whether aless eXlensh'e 
Ot lotmslve use of mCfl or national 

.origin in awarding nnanci~ aid u a .::1 :' 
,means or nchievlng thet goal has been 0:- \ , ", ~ 
would be ino!TectIvo; (3) whether the: ," " l.·'~n' 

~. detemilne whethet it is still nee&sMir.:'IO 
achilW8 lis goal; and (5) wnolner the 'r ~' 
effad. nf tb... u&& or raat 6t national 
origin on students Wh6 a", not 
benefldarlet of thaI UM is sufficientl\' 
small tlDd diffuse so as not lO C1't.\a!6ln 
undue burden on theit opportunily to 
1'$CiI'tive- finlt1':ldal aid, 

II tlUt use of race Of national origin in 
' ewll.rding ftnandal aid 11 jUS1l1led under 
this: prindplfl, thtt (;011* may U$& fu.ru:iF 

. from any ~, 

/'nneipl. <: -...Gifts I1estJided by 
~ orNational f.Jrisin 

TIde VJ does oot prohtbH an 
individual or an organization that is Dot 
a rodpi&nt ofFooeral financial 
nssistanot from di.rectly giving , 
scholtmhlps or other forms: of financial 
rod to studants based On thai; rae.. or 
national origin, TIUe VI simply does nat 
_Iy, • 

-Tbe provisions ofPrlnclpli!S 3 and .. 
apply to the use- of ~ed 
privamly donated funds by. oo1J. end 
may Justify awarding these funds on the 
basis of race Of national origju If the 
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wUege i, l1I1Ded)'ins Iii put Tmnsition Period 	 drily receiving P'edandllftn'""<'i.l 

• 
di.scriminotion pursuant to Principle 3 
or attempting. to ochievt I diY8l'$e 
Rudenl body puzsUanlto Principle 4. In 
addition. It colI. may URI primal)' 
donated funds t.b4t ftr& not nstzidtd by 
!.hoir donor on tb. basis of taat or 
notional origin to make ~wardl to 
di5advanlOged $tu~a u de:scribed in 
Principia 1. 

AddfUonai Guidance 

Finoncialltid '01 HisloriooJJy Block 
Colleges and Universitil'!S 

His\orically black colleges: and ~ 
unl\lersilles {HBCUsl as defined III Title 
maltha Higher EduC<'!tOU Act mu. 
m}. 20 U.S.c. 1001. ani unique amoog 
institutions of nigher education In 
America because oftheit role in sen'ing 
students "'ho wert deaiod ~ to 
posts»condary edm:.etion based on their 
roce.1 Con~ has made numerotl$ 
flndings reflecting the special mle and 
nMld5 of these instllulioos in light of the 
hinory of dl$Crlmil'l8tlon by States and 
tht F&deral Government as'll'lst both the 
im:titutiooli and their students.ft.tld has w 

ret uired enhancement of these 
In: 'Htutions as • remedy for this bislory 
of ,jiscrimination, 

. ·lJased,upon the exten$lVtl ' .. 
, _.. cc·lgressionaJ findings C;O?caming

" ~ ".' l'mcu$, and consislent wHb 
.. ..~." \ cO'lgressional and ExeclJiive Branch 
• "efi )t1s to enhance and strength&n 
',~ t. '. ':: 'h~', ') ';CU~.the Depaitmenl inletpret~ 'rUle 
, ,,','" ,;,.' ) ".: :.\'j to permit tbltMl institutions to"1 ',J~. "1~~1 (+I ~1·:l!1kipele in student aid programs
.',\~~ ~!("':4.:j: ...,.(. !t.'£lJbHshed by Ihird parties tha~ tlll'g8t 
'.. ' ,'.. , If ' 'kanelalaid to black sludents, If those 

. ).' ....l .~~ ~,'programs are not'limiterllo students at 
r', 	! 'ihe H8CU*. These would Include 

programs to which UBCU" contribute 
their own institutionru funds if 
neceSSMV for penic.ipalion i:1lhe 
programs. Precluding HBCUs frt:.'l these 
programs w!)Uld hav. an unlnten.ded 
negati\'o eff~'1 on their ability to recruit 
lalentad student bodiese.nd would 
undennin. mng.res<sional fICtions aimed 
al enhancing these institutio,,4.. '-~~~ 
may nol create their own tacO-UiTK!.ed 
programs using institutional fund., not 
may they accept privately donated ~ 
targeted aid limited 10 students at the 
HBCUs. unk~ they S&tifify the 
requirements of any of lb. other 
prinoples In this. guidaru::e.' 

• 

Int"' m l\al"... no;mbrtu of rl'Q"in:l'Mnllln.. *" 


i:u!!tlllim-. milS< '"'"' in urdft 10 t.. conl~ d 

hiwnial.,. b~« COnejeOf \/llh,,,,,lly. !M:h>d!J'!8 

the rk;ll''''!l"WnIIMlli'lf. oolle&t Of 1In!"lOtlily_ 

t'$!lbHt.t.d priOl" 10 1ll64. to U,S,C 1061, IA 

If't\Il4>."'·:u- imp«umnllnJ ntl. m, 1M ~U)' /w, 

iJe<lllfit<itb. ;!'!f!LlI1IJOtlt iNt mWl. lb._ 

teq.;.'N~m.mll. l.~ OOI,t/\». 


'fOf nlmpJ.,;lft H9CU mls;ht , ... ud l1oQI
q"i"!!!(l' .id \Q MUQ!,! ~ .lIu1tMl0f I() 

Although the ~.nt antidpotea -~:~~~~ 

that ..... financial aid _.... noguIatIonJ implementing nile VI that 

considttt nlCt or national origb). in eN eppUcobl& to all mdpie:n14 of . 

awGl'dina us~ wiD be!ou.nd to be ftnancia1 ass~ from. _ , 

Com;il1ent with 080 or tD(IN cf the .... Dept,rtment 34 CFR pe.tt 100. Tha ' . 

principles in I.liiJ finAl policy guidanct. ~(;ltlS prohibil dJecrlminatlon lD 

there wHl be some p~ tMt require the administratloa or Bm.nciallid 

adjustment to comply wfth n&vtJ:c" plOjflUi1a. S~ficaU" they prohibit, 

0l'd8110 ~lcOl. tim, to usea ..' rocipioot. OIl tbt bul, of l1IrCO. color•• 

their p~ and to make lilly natiOnal origin. from ~nrinJ!: flo,ndel 

oeoossary tdjustmenta in an otdcty aid: providing dIffttrent aid; lubjeding 


. manner-end to ell$Ul8 that student. ,.; .uyeno to M!~te Of different trootment 
wbo e.J.ready have elth6l' appliud for Of , in any matter related to ftnandal aid; . 
roceived finandal aid do not 10M their ~ the enjoyment oflilly . 
student aid as Ill'e$Ult of the is$uarn::e n~ ,advantage or pr:lvt. enloYed by othets' 
this polky guidanco-(h.ra wru be • . 'receiving financlaieJd; and.treating 
ltBn$ition period d~ which the· , ' uyou dtfrerently In doteta.dniog 
Oopartmexrt will wod; with colleges. that e1iafblllty or otbor ~ (or ' 
Nqo.ire assistancalo bri.n& tbelJl into.. . '" . financial aid. 3t Cf"R lOO,3(b}~)); roe 
'oompUancB.· .' '. .'. .,' .. " Also 34 CPR 1~%l. . 

The Department will afford colleges In addition to b!tin8.· 
up to two academic yean to adlu.t theit dberllllitultian, ntl. VI reguletiOQl. 
programs for new student•. However. to requtr. that .. reciplent the! !:::u 
the elCtent that iii c»Heg1I does not need pnm.ously mtK:rimlr.lad "muM lake 
the full two yem to make adtustJ:rumts aftlrmativtt actio!' to', 0":6rcom••~. 
to its financial aid programs. tho· •effects of prior d;tIC!'lrruna.tion. U O'"R: 
De~rtment e~pects that the ' .: , lOO,3Jb)(6)(i}. The OOSUJationt Also 
adjustments will be made 8.$ soon &S ptrmut roclplcnts to take voluntary . t 
practicable. ',", a.f'firmaUve aetlan "felvttn in the absaaat 

No stude-ot who l$ CUJ'T'ently receiving ofsuch prior discrimiMtian· • • to 

finandal aid, or who bas epplied for aid O\'9reome the .rred4 of c~dj~ 

prior to the effeetive date of this poUcy ow:hich lVSulted in llmlliflf puhcipatlan 

guidance, should losa ald as a I'ftuit of . ~)' persons,o~lI.partiC¥!ar~. ~lot. or 

this guidance. Thus, if II college .. ~.Uonal onglll in the mcipmnt. 

, determines thel II financial ~dp~ f:F'TIUllS. ~4 c:FR,.lOO,3(b~6)(Ur. ~.34 
i$ not permi$$ihle'under thIS pohcy lOO.S(I}.: ' !'"7.': '"': i "~,~" 
guidance. the cotlege nay continue to . n. permlss~Uity o.f a~erom8 } 
provide ass.ist8ncu awarded on the bast& Student finan5JaJ .J:.~ ~~. in w~ok! or_ 
or race or national Origin to Siudents in.~: on a studer:t, $ ,nlCO ~r~~~lnnol·' '~,"~ 
during 1M entinH';:ourstt of their' ongm I;UYotve$ ,fI~ mlerp~r,et~h:>n ohbe ."" 
academic program at tbe college, even if· proceding pro~ls1;,ma.COf!cemmg . 
thal period extends beyond the two-year affirmetive ection, The Supreme Court 
transition period. if the. student!; had ,has made dear that 1lU. Vl prohibiu . 
either applied fot or received that tnlen~unti cl~s;ufkatlons based on race 
BSSiSiancc prior to the elf&etiva date of' or national ongm for the PUfPOJe 'Or 
this .v..licy. ' ' affintleUva action t~ the s.m. extont 

r-, and under !he wne "Hmderd. Itt the 
Legal Ana.lysiJ .- : Equal Prot&etloo aeU$$ or the 
Introduction Fourteenth Amendment} Guardians , 

As5'!tv. Civil ~ Commfujon ofrhe 
Th~ Oe~ent orEdl.!c8tion i. City ofNew York. 400 U,S, 582 (1983}; .81 

mf,<)nsiblt,for enforcing Title V1 of the Besenu of the University 41/CalJ10mia v. " 
Civil Rigbu Act of 1954, n U.$,C. " " , 

2000<1 e1 seq" ot instlhnions receivins . 

Federal &ducatlon funds. Section 601 of 

TJtle VI provides that no person in the· 

United SlatM shalt. on the ground of 

race, oolor. or national origin. be . _ 

excludoo uoro participation In. be . 

denioo the benefits of. or 00 subjedad 

to discriminetion under any p~ or 


http:guidanco-(h.ra
http:be!ou.nd
http:tacO-UiTK!.ed
http:bodiese.nd


Foderal Register / VoL so. No. 36 / Wednesday. February 23. 1_ / NoUc,,' 8759 

, Balle. i33 U.S,:Z6S (1973), Thus. tho Patricia RoberU Harris Fellowship. the ofEducotion. 402: U.s. 1, 1"'15 (971); 
Oepartmfmr6 intnrpre:taticn of the Authorizati:O!l Dr specific: minority .' . McDanj~1 v. lhlmtsi. 402 tr.s. 39 (1971); 

• 

generaJ language ot thtl Tide VJ 
N!gUlations (;Onctlming perml.stlble 
efilnnativeaction i£ based on case law 
under both Title V1 and 1M Fourteenth 
Amendment. 

The following d~$$ion addresses. 
the Jepi bam fot each ().f!hlt 8w 

scholarships by thallesiJ;loUon ptevaU, 
oYBl'ilie genentl prohlbiti~ of., 
discrimination in TItle VV·'11:rlI msult 
al$o iJ cons.istent with the canon or 
cnnstrut.:Uot.I under which the specific 
provision& of a statute prevail over tho 
f;enelilJ provisions of the BalM or. 

~n v, County School Board of New 
. 	l'mlt County. 391 U,S. 430. 438 (1968) . 

Most :recently. in United States \I. 

Ford~, supra, the CoUl't found that 
States that operated de j~ tynems of 
btpor ooucalion haw 1m afUnnalive 
oblisatIon to enwrn tiUI! no VttStiges of 

principles set out in the Oepattme:rtf' different statute. See 2.A N, Singer· the de lurG system continue to have a 
policy gui-dance, Sutherland SJatutory Construction discrilninatory eff&d: on the basis of 

1 Fi "a1 Aid for Diud'.........-..l section 4/ii.05 (5th e4. 1m); , - race. . . 
. mana .... • ....'''"is''" Roozonower v, TOOCM BOSl and "'-., Tho '''pl_ting-'lations !of'Students 	 ~ '-0

426 U.s. 143, 153 (lS76); MOlfafI v. TUla VI provide that. ruclplent of 
The rust principia provide. that Mnncarl. 411 U.s. 535, sso...sl (191.); Pederal financial assistanc8 that has 

colleges may award financial aid to Fourro Glass Co. v.' Tl'1llVJ1Iiro Productl previously dls:crlininated in violation or 
disadvantaged lludents, Colleges ""' CorP., 353 u.s. 225, U&-29 CUtS1). the statute Of tegulationJ'must tab 
free to define th(l ci.rcumstances under SOme commenl&n argued that the ' ..rti.rmau,", KtiDn 10 overroma the 
which students win be consid&Nd to he existenoo of congrMiionally authorl%.od . effPCU: of tha past di&c:rimin.at1on. 3<t 
disadvantard, aalong as that race-targeted 6nancl~ aJd progtama O"R l00.3(bJ(6)(i}. Thus, a college thai 
OOtennJnoUQIl is not based 00. race or supports the position that all race- hu been found to have dlscrimin&ted 
national origin, ~ed 6nancl4l w:d p~ a.re" , ' ,ogllim1 ftudenu on th. bam or roce or 

At $Oma COnlroenten noted, the Title permissible undw Title VI. However, national origin must ~e 5lep$. to 
VI roguhltiQ.M p"'Ohltilt .ctJ01l$ that. the r&d that Congress bu ooactod mm&dy thl'lt diJcrlmination, That 
whUe not intentionally discriminatory. .pedJic Fooeral pn::wams tor race-, 'remodiaJ action may include lbe 
have the effect of dlsctimlnaUng on the targeted finandaJ ald does not wve.. . s\'/atdlng of financial aid to fltudentli 
basis of race Of lltttional Otigirt 34 CFR 1U1 authorizatl.on for Siaies or cotleget 10 fr:;m the> nsdal Or national origln groups 
lOO.3(b)(2); see Gu41'dloM J\$$'n v. CIvil croate their own progrruns to} awvdlna that have been discrimlnated llgain$!. 
Servk~ Commission t>ftlut City ofMrw student financial e.idhasad on l"1'ICO or Tbe pro'lXlM'd policy guidance . 
Yorio supra; Uti! v. Niclwl•• 414 U.s.. national origin. PloYidfHi that. &.mling ofput , 
55311974), Ho~l', &ctlons thet have discrlrninatlanl;Ould be made by a court 
e dl~proportiOO'la!e effect on ctudenu of _ ~=~d To Remedy Pat . otbyen edmjnistrutiveagenr;:y.$Ucbu 
a partiC\llu ra~ or.national 0rl~!1 ~f" ~:', _ _ . tha Departmelll·. Office fDrOvil Rights, 
permissible under TItla VI If they,*, 6 Classifications hued OJ) TOCOor . It also Could hemnde by I!Ii State or local 
B "manifpst dOJllonstroble reletiOtWilp": 'natlonal origin.1ncludirll aJ'Urm.ati.. . legislative body ... long .. the .,. ~,;;:;~~gn~~?gjk%:~·~:':~~fi:~~~m:=O.uid "~!~~~=:~:a8=:~ 
NAACP v. Slate ofC«H:gia,,175 F'.2d .. ,(, ""scrutiny by tho: courts. Repnu ofthtt, identifying discrlmioatJon within Its 

:-', " 1403. Hl8 nth Cir, (l~~})t'i~,~;:¥, ,,,,_,Universityo/Cali!()n'Iio \1', Bakbt-.431 JwiMidioll few which tbft romedial 
" .' Oe~~nt'. ~f'w"het ~~&rdiilgl' 1,J.1.\::~:••.U.~. at 292, Tbeus. ofth,OIIO . ~:,' aetleuli. ~ 

. 11.or '.~ . '- finanCial mdAo t!is&dvlUltagoo shidontsjt.' ,classifications mll$t be b8sed on a' 1\"" .. " 'Ii numhei ofccmmentnrs argued that 
'.. , .;." .1. :'4;,- provides a ri.lmclentlfitiOnif;'"::.i'~. '~, / ,1oompelling governmental mtenm aZK\' cOlI&gei should be able 10 taka remedia. 

.,d'\lCational putpoM I~ N5tltY:.a,~y~ :',: ',,, '," must be DlUTOwly tailomd to &em that'·, c.etion without waiting for a fOlmal 
ncicUy disproporlionfite'.trect the use ~"interest. RJchm()nd v. '.A.. c::rmmr Co.. finding by e court, edminilitrativa 

. of this crilmon may entail. :In . 488 U.S. 469 (1989); Wygont v, Jocbcn ttg(mcy. or legislature, 111& Department 
particulAr, rbe ~pA.I"t.InMI ~1iovoa that Board ofE:d-urotJoJt. 476 U.s' 287 'as::ooe. The final policy gutdanca 
en OppUQlIlt'.r.baractet, motlvaUDil.. (1986).." . pl"O'ridn tbat. ev&n in theaboonClt 01. 
and ability 10 overcom. economic and The SUPI','!DI8 Court hac ntpN\GdlJ finding by I court, legislature. at 
educational diHdvliIltAp.,. held that th,,'Convnnurnt bal. administrativa agency. B college-in 
oo\lC8Uonally Justified considemtlonl in compelling intiU'1l6t in ensuringtbt order to remedy it. put 
both admission and fin.ndal aid elimination ofdiscrlmlnation on the dac:riminlltlan-mey Jmplemant a 
decisions. Thun:;;ont. the.ward of basis ofrnce or nationAl origin. Too . . l'$l..O&dial t8C&-Wgeted 6nendelald 
financial asslstlU'C& to d!$ljdvantaged further Ul!$ gowmmentallnierNt.1ht pmgrun. It may do to U It has a J:trong 
student. dQUJ ntH violate nlle VI. SUpIll'tnO ct-Iuttbal ~)Qad tha UIIt bW.t In vv:ldtJJl(» for concluding th#l 

. of ~ausmeuumJ to .limlnate tha amtmatlva l!Id.ion 1l necessa.ry to 
2, Financial AJd Authonmd by discriminetioo. VniftJd Slota Y. FVt'dk:1I. remedy the efl'ecll of ita ~ 
ConS"'" __U.s. __"(1992), UniIIKI _ dIscrlmlnatloo and lIS ftn&lldal aid 

Th.l1 principle statel th.l a conege Y. ParodiSIJ. 480 U.s. 149;161 (1931); program 11 D81'tOW!Y tailored to romedy 
may ewMd financial aid OIl thlt basU of SWOM Y, Charlottlf-.-MeclhmbetJ BotiJd that dls.crlmInatioa. PennHtina coUes
reat or natiorai C>rlgin 1Ithe use or J'llaI to r&medy the effects of their put 
or national origin in awarding that aid .•OftoufM.U II:w:llYidIt"'mqd:.alJqwcbt dIlICrlminadon without waiting for e 
it; authoriwd by Fedora! matule, lhis it IWlltllIDIifIf whlcll Ill. dd u~ .. \'INti. formal finding Is consistent with tha 
because financiel eid pH1Ot'AtnJ for ottht CoI\tt!I\I1!ot\. nt mlUtt would tbMI t. approach taken by the SUnNlme Court in 

'-0"- ~ua1edundetfbJocmIt!l'1ItklNllftt~b 	 r'-'" 

• 
mLr.iorHy .tuden15 thet ant authorized by neill clu.o.Jl'latlloat "I'~ h1 hi:Wtl ~ . Wyrant v. /Ochon Board 01'EducctiM. 
a spodfic Foo<trallaw eaMot be thaI W01'9 .~bll.blld'" Metro ~me. 'f. wpra.in Wnont. the Court clerl6ed 
coru;"urOO. to violate a.:nothor Federal Fa:.. tll1 u.s. ~1 (l\1'!1O)"""~ •• 1:l'1.Itm.k:t.. fhat a school dtstrld'a- rnco-con9clQUI: 
law. 1.8., Title VI, In the CfI.M or the "e u.s. ue (19&0). 110__•at ~w.r.d vOhm!A..... affirmative tU;tloo pllUl oould 

p"vI~l1. ,uclt" Jull Wtlwd POI: bI v1ablll unW -J
estnb.t1shment of rod&rally funded ttl" vt. kif ~~ tbt ~b.u~ be upheld based on eubseQUElnt judicial 
finlUlclal aid programs. such AS the rupoNllbltlly. findiflgt ,of past dbcrlmInatlo.o by the 

http:necessa.ry
http:authorizatl.on
http:authorl%.od
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'T'hfI s.a.t1J) bill....... lb.1 ~ Qllkta;,'$ .ad.mle 
frH<k>m '1I1mm hllh. ~1obw1l!><(;tw.te ofldauM 

.alllQ ,11(;]11<:1_ &Ii tt.,etet:t 11\ the 8X1~of. 
dlntH uctll11ll1d, ~ pvllf'tll,.. ill <'!lItnll,,&:If 
profU'II11 JtlUo~I" $Ince scbclu!; 'Ilil&' 1ft the 
In~' ar!dliu with Dtben ill IMit tt.ld. and 
.noI mealy ,.,lIb flt'Uily It thelt pmieuw Ilelmo!' 
A unlv,n:ily l:OO!d t(>nmOuft It! !h!linleral by

•
tfltOlllf'ltPdlll.l1 tludltlllt wI«> ce cornrn!~.d \0 
boIcom!ns prnr-. and who wlU promou tbi! 
OVf!rln dlv,,"lly clKho!lI'I II:; lhtlt fI"M Dr IIUOy. 
Rilcd!cu rAw dlvenil)' oflht .,udwtJ who.,. 
.nroittl'd to 1M univ_ll", own &r*dutll~. 
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pl"evi.ol.l$.ly described, it b cimilariy 

permissible to solldt the fund. frt»n 

private soutaI$• 


Financial Aid at Historically BlDek 
Colleges and Unlvers:iUeos 

To ensIW that t1ut principles in this 
policy SUidance do not subvert 
congressional efforU to enhance 
historiCfttiy black col1es:M and . 
unlwrsitiet (HBCUa.J. tllese lnsUtutiom: 
may participate in student ald progmns 
_Ibli.bed by third partifll fot black 
students that are not limited to Jtudents 
.t 1M HBCUI and may \mt their own 
imtitutional funds to thou programs if 
necessary for partidpl'tion.u See 20 
u.S.c. lOS1. 1060, and 1132¢. 

(congressional flndinga orput 
disaimitllltion againlf HBC'U.and of 

the need for enbmatment). . 


This finding i. bMed upon 
congressional findings 0' put 
discrimination againlt HBCU. and the 
$tude-uts they beVEl InIditionelly served. 
'U well as the DeptU"tment'. 
det\tt'ffiinotioll th.t these institutions 
and their students would be barmed if 
pl1'!Cludod &om P4J1ic:ipation in 
pmgre.nl$ cr&atoo by thUd patties that ' 
designate financial aid for black . 
students, That actiDn would have an 
unlnt~ded neptiYil elTOC1 on their 
abUitv to 't9CNit excellent lItudent 
bodie"t: and could undannine 
(:ongres:ilonal actions aimed at 
enhancing these institutions. ." 

Congnw has repeatedly mllda' 

findingt. thet roc~u the uniqull 


, historical mis.sJcn and important role 

that HBCUs play in tbe.Amerlcan 

. system -orhiglulr education, and 
p.lrticutarly in providing ~uaJ 
ooueational opportunity [Ot black 
students. 20 U.S.C. 1051. 1060, and 
1 132c, Congress has c:reated programs. 
that slrengthen and enhance HBC'U. ill 
Titles n through vn of tha Higher 
Education Ad, II! amended by Public 
lAw 99-498, 20 U,S,c. 1021-11321·2. It 
hM found that ~ il. part1eular 
nationAl lntere$l in a.lding inttltutions of 
higher education thaI ha-wt historically 
servftCi students wbo lava been denied 
access 10 pos1socondary ooucation 
because- of tt.ee or national origin ..• 
&0 thlll &qUality of access and quality of 
pO$\secondary education opponunities 
may 00 &n.hanced ror "n studenta," 20 
U.$,C 1051. "A key link to the cho.in of 
expanding coUege opportunily for 
African American youth it 

IIThit ~tlw> If ISmUed Ull-I:DCtJlU deflood 
In nUl m 01 tb. W*,"1It Ed!>Ut1oa 11(:1. 1'1 does net 
,lWly ",",!lilly 10 prodmnl-..tl,. blllc;'ln"ltutl_
ofhlthtit .dUQUOfl.. n. _n for thl. dlJti1>tt1llD 
I. !hlI Conru 1.» ~~rk !llIdl,.. 

QDDtfinlnt lbt tu1~ "'tln or Int HlICU. thtI 

MI"'." du bul, bi-lhU ~I.:m. 


http:prodmnl-..tl
http:pmgre.nl
http:pl"evi.ol.l$.ly
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\bar the)' not restrict aid Itl WIck 
students lr uab., their own fImds or 

• 
funds from privalo d"""", !hat _ to 
set up S...,.,;..).w _ .. 
institution&. Howftc. because the 
applicant pool 1M\ it attraa.d to 
HIlC1.l$ pnNn!Jy _ primarily.r 
black -... tmaJ. -u.! be placed 

0:;'".:,• 

......... 

.;; 

at • di$tiact diadw.ntace wftb hipI'd to 

other CD~ in ettrac::tlns talented . 

student. U they c:ou.kI not parddP*'le tn 

financialllid pt'OfP1UD&" ~ third 

parti.. f(.1f bt.cl. ~ 1M 

Doportmont I....,....ntlo VIto ....mlt 

an HBClJ t. partlcl_ In ~ad 

financial IUd P"'ll"""Iot bllld . 

studen.. tho!.,. ~ by th!nI 

partie$., if the progmms aN not restricted 

to stvdents at HBCIJa. " 


TIle partlclpet... by IIBCU. I. _ 

'"""""1:'>'oci ald p"'fP""" will be. 

suhjoct to poriodk ~Mlt by the 
Department. Tbe Pepatt:mtmt will 
regularly f'I'I'\Iiew th. I"MUtb of . 
enhancement .fJortJ: aC HOCUa. 

inch.!dtng the annual ",port to tb& .. 

President on tho progress acbie* in 

enhancing the !'Ok and capabUitin of 

" 


HBCU. requinKt by Soctkm 1 of ' 

-"<ExecutJvts On:t.t '12876. rr an HBCU bas 


been enbanatd to the point thai the 

inrutution I. ottm:tfV9 to individuAls 

f1Ii4fdless ofthni.r race or national orljfn 

to the sam. txt""t ••• non-HBCU. then 

that institution may partic[pote III a:nlY 

those ractt-targotod aid progranu: that fJ"e 


, . ~.comjS1ent with thft other principles in 
. this policy guidanaJ. 

Tronsitio-n 1'ericd' " 
'h' • \ . • 

The proposed policy guidancs would 

have provided« rWl~year tttnsition 

period for individual $lUdtmts to tlnsure 

that tbtty did not l(l$e their finandal aid 

as a r&Sult of the guidance. Commentert 

pointed out thet. itt $Ome Ql$H.. four 
 ,
years may not bit .. sutfidenf time for. 

studenl to oomptete hi. at her acaderuk:: 

program at. college. In eddition. 
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