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S{IBJ‘EC’{‘: Anncuncemezzz of Acuons for Szmngthenmg EPA's Tnbai Operatscns -

TO: ‘Assmam A_zzirmmstrawrs S
- ~ General Counsel '
Inspector General
Associate Administrators -
Reégional Administrators.
- Staff Office Directors

Over the last five months a tean of Senior EPA managers and a workgroup of EPA staff
ave been working 1o dentify ways 1o szrengt.hen Tribal operations throughout the Agency. [
would like to thank those who worked on the team for your time and valuable contributions.
Thanks also to all of you for your support for improving EPA’s {ndian program and increasing the

Agency's ability to assist Tribes in the éeveiop ment and 1mplemmaﬁon of their environmental
_protecuorz programs,

Attached ix a document putlining steps we should implemnent promptly throughout the
Agency. Adthough many of you are already working 10 improve specific areas of Tribal
opara{f{}ns additional steps are needed to address oritical gaps in Tribal environmental protection

“and 1o improve our government-to-gavernment partnership with Tribes. We ¢an make significant

© progress within the next year, whz%e contmuzzzg ty search for additional opportunities to

strengthen EPA's Indian program. When dur iew Office of Indian Affairs begins z};wratxoﬁ this
fall, it wall assist in carrying out this action agenda, as well as. developing, coordinating arxi
promoting broad, longer-term activities for Tribal ermrozzmeatat protcczzca

I ask each of you cozzt%fzzm 10 mak; this effort a high priority.

Carol M. Browner

Attachments
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TR{BAL OPERA‘{IOKS ACTIO‘! MEMORANDUM
July 12; 1994

' "ro help improve communications and understanding berween EPA and Tribes,
Administrator Browner. has established a new EPA/Tribal Operations Comminiee (TOC), which
includes 18 Tribal representatives.. At the Commitiee's first meeting, on February 17, 1994; the

- -Administrator, in order to respond to Tribal tecommendations, authorized a group of senior
- managers from EPA Headquarters and Régions to dcvelop recommendations, in consultation with
the Tribal members of the TOC, on ways to strengthen EPA's Tribal environmental programs and

" daily operations, pursuant to:the implementation of the 1584 Indian Policy. Thisteam of EPA |

© managers %zas warked on & varzety of i zssues over the last five menths
On Iviay 26 1994, at thc Sacond Na&cml Tnhzd Confmnce on Ezzmnmemai
\Management in Cherokee, North-Caroling, Administrator Browner azmcunccﬁ her intent za cr eate
a new Office of Indian Affairs and set October 1994, as the target date for it 10 begin opara,uozzs
‘Although this Office will have the lead for coordinating certain.activities, most ofthe
responsibility for fzieveiepmg and implementing Tribal environmental protection programs will
“remain with the Regions and Headquarters Program Offices. Therefore, we need not wait until
-the establishment of the Office to prompt‘iy begm the zmpiementa:wn ef the following acnons

"The following action items are intended to szrengthzn E?A's Indian progzam by
supplementing current activities. Although & Federal Register notice will invite public review and
comment on the functions of the new Office of Indian Affairs {some of which are similar to the
actions described below), EPA need not delay its efforts to strengthen Tribal operations. The
public may have additional ideas about sctions we should take and there may be refinements i in
our thinking, However, consultation with the Tribal Operations Commitiee members and

responses received to a mailing to Tnbal Lcaders in June suggest we are g,enerahy on the right
track.

Recognizing that many of these actions are new or were not previously identified as
ptiorities, each Assistant and Regional Adminisirator will need to make some difficult resource

allocation decistons to provide the necessary people and resources 10 begin {0 meet the challenge * -

of strengthening EPA's Tribal operations. . Each Assistant and Regional Administrator, in.
pro ceecimg in the implementation of the following actions, would benefit greatly from the
experience and working knowledge of the Headquarters Program and Regional !nﬁm
Coordinators (the National Indian Work Group) and from consultation with the ’I‘nba]

representatives to the Tribal Operations Committee. These individuals havé a great deal of
information on Tribal needs and priorities.

" In order to document and measure the Agency's pr{;g,re:ss and successes on strengthening
the implementation of Triba! environmental protection and to facilitate early feedback on that
progress, each Assistant and Regional Administrator will be asked to report, within 6 months

from the issuance of this mcmﬁmnéum, 16 the Admindstrator on the status of Tl:f»’ht’ﬁl‘
impiementation efforts.
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Tribal Envircamental Workptans: In order for EPA and ’i‘nbcs to plan for and respond
effectively to Tribal environmental problems, the Agency and Tribes need to establisk a

-base deseription of the types of environmental problems and priorities Tribes face and then
formulate specific workpléns for responding to the problems. To facilitate and support

such & cooperative EPA/Tribal effort, each Regional Administrator should promptly begin
to work with Tribes to develop environmental workplans, to include the Tribes' plans 10
manage authorized environmental programs and/or their need for federal technicat
assistance, education-and implementation and management of environmental protection,.

. Each Regional Adminjsirator has the flexibility to determine, in consultation with ‘I‘rzbes.

the most a;}pro;mate way o develop zhese warécpians

EP& Regwna} and ngmm Indian Warkplans: To focus and facilitate Program and
Regional efforts for effective Tribal environmental proteciion, each Assistant and Regional
Administrator should begiito establish strategies for achieving the goals outlined in the .-
Tribal environmental workptans. These Workplans should include the specific program

- implementation and management acsivities, technical assistance and education that will be -

undertaken by each Region and National Program Office. While these plans should”
address the problems identified in the Tribal workplans, Lhey may be developed at the
samé time, in close consultation with the Tribal plans, so as to ensure the completion of
Regional and National Program plans prior to the FY 1997 buziget development process.

"The plans may be flexible and allow for future revisions as more is learned abdut the

Tribes' environmental pn}%}lems and priorities,

EPA Implementation, Management and Compliance Activities: In response to

concerns that numerous gaps may exist tn Tribal environmental protection, each Assistant:

and Reg onal Administrator, in close consultation with Tribes, should take immediate

steps 10 increase impiementation and management of and ensure compliance with
envirgnmental programs. Although the Agency should encourage Tribal implementation

and management, where such Tribal environmenta! programs do not exist, the Agency, in ;
carTying out its statutory and trust responsibilities, must work, in partriership with Tribes,

on.a government to government basis, to ensure the protection of Tribal human health,” -

natural résources and environments.” Although EPA retains final authority over and .
responsibility for itsactions, the EPA Indian Policy recognizes Tribal governments as the - f
most appropriate authonty for. managirzg Tribal environments and the Agency should

accord great deference to Tribal priorities and environmenta! gcals when carrying out
these activities.

Program and Regional Organization: To strengthen the Indian program within the
Regions and Headguarters Program Offices and to ensure greater consistency in the work
performed by those offices, each Assistant and Regional Administrator should begin to
review and, where necessary, modify the organization and/or management of the Indian
program within histher office. Each Region and Program Office has different .
responsibilities and/or workloads for Tribal operations and, therefore, some may require
more resources than others. However, at a minimum, each Asgistant and Regional

[ —
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Admunistrator with responsibilities far Tribal activities should consider assigning 8
professional, full-time, 10 serve as Indian Coordinator, and report back to the new Office
on status of thus position. The Indian Coordinators must have the necessary procedures
and support to assure full and effective cofmunication with program staff throughout the
organization. in addition, each Assistant and Regional Administrator should begin to
address any rzead for aéditxonal st&&’ to can*y aut crzncai activities refated to'the Agencys

a

F;:lﬁ Assiszanct for Tribes: .1n order tc supp%y the nedessary asmszancc to Tribes for R
pzogr&m écveiopmeﬁz authotization, operation and/or management, and to. work with the -

Tribes to deterrine EPA implementation and management responsibikities, each Ragwnal
Administrator should ensure that there is an effective EPA/Tribal Hiaison capacity (ie.
Indian Environmental L;axscms or other appropriate EPA field presence), to provide dir rect
field assistance to-the Tribes. As much as p:}smi}ie this capacity should be carried out by

- staff from Indian Country and who have’ exgeneace in the environmental field working

with ’Inbai gavemments cammumtzas a;gamzaucns and/or environmental staﬁ’

Traiaing of EPA Smfi‘: 1t is important that EPA employees have the zze.cessary
sensitivity, knowledge and understanding of Indian affairs to facilitate communication

. between EPA and Triba! representatives. The Office of Indian Affairs, once established,

will promote and coordinate training on Indian issues for Agency managers and staff, In
the interim, Assistant and Regional Administrators are encouraged to provide training that

maves the Agency in the direction of betier understanding of Indian issues. This training

could cover the EPA Indian Policy, EPA's Indian program activities, Tribal severexgnry
and jurisdiction, Tribal ervironmental needs and activities, the role of Tribal individuals -

and organizations and cultural differences that may affect EPA's warkmg reiatmns}up wuh
’E‘nbes i

Communication with Tribes: To promote and facilitate communication between EPA
and Triba! govemments, pursuant to the 1984 Indian Policy and Executive Order 128785,
and between EPA and Tribal members and/or organuzations, in keeping with the spirit of

~ Environmental, Justice, Assistant and R,eglorzal Administrators should include Tribes in

decision-making and program management activities that affect them. Communication
and requests for Tribal input should oecur early in any Agency process that may affect

Tribes and fall consideration should be given 1o the policies, priorities and concerns.of the:

affected Tribe(s) and/or, where appropriate, affected Tribal members.

Grant Flexibility and Streambining: Given that most Tribes have 2 small énvironmental

staff (if any) to manage various program-specific grants, in order to increase the efficient

use of limited resources, each Assistant and Regional Administrator should, to the extent

#n



aliowed by law, use available discretion to consalidate issuance and administration of
grants to Tribes and allow for both program operation and program development.'

9} Resource Investment in Tribal Operations: Some encouraging first steps have already
' been taken to increase resources for Tribal egﬁemwas in the FY 1996 budget. High
pnamy was established for increasing support for Tribal operations at the Annual Planning
,mcetzng in April: However, to begin immediately strengthening the Indian program and to -
irnplement the new-activities outlined in this mamorandum, resources must beinvested in
FY 1994 and FY 1955 for; 1) staff assistance in the development of Tribal envm:mmental
workplans (FTE and travel), 2) Tribal capacity building, environmental program
development, authorization and management (primarily grant funding); 3) EPA
implementation and managcmcnt activities (FTE, travel and AC&C support); snd 4.
technical assistance and related suppoft, as needed by the Tribes (FTE, travel snd AC&C.
support). These additional investments, will remsire a shift in Headquarters Program and
Regional priorities {0 place greater emphasis on Tribal operations. Recognizing that we
- cannot immediately resalve all problems or-address all Tribal environmental needs, each ‘
Assistant and Regional Administrator should alioeate resources within their discretion and

authority to constitute 2 ssgmﬁcam wmtment to strengthening ‘I‘rzba,% emronmeﬁza}
protection.

H

| Whiile recognizing, that the primary objective of the General Assistance Program (GAP)

15 1o develop Tribal environmental capacity, the new Office of Indian Affairs will be asked to
consider using, to the extént allowed by law, any fexibility i the current GAP for program
implementation, where funding such implementation would be impractical on a program by -
program basis. Id consultation with Assistant and Regional Administrators, the Office will
consider whether EPA should support statutory changes in granting suthorities to create more
opporturities for Tribal block grants and to explicitly allow for the use of GAP, where practical,

for program implementation. However, even if the use of GAP is expanded, progmm~s;mczﬁc
ﬁmdmg and responsibility for technical assistance, implementation, management or other related
activities would stdl need to cenzmae and also expand.
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‘ AMERICAN INDIAN ENVIRONMENTAL OFFICE
ACTIVITIES UPDATE
September 1997

EPA'S FIVE-YEAR STRATEGIC PLAN

The strategic plan describes EPA’s mission, guiding principles, and ten broad goals that
will serve as the framework for the Agency’s planning and resourcs allocation decisions. AIEQ
has been working cooperatively with the Tribal Caucus, the National Program Offices, the
National indian Work Group {(NIWG), the Senior Indian Program Managers, and the Office of the
Chief Financial Officer to develop provisions in EPA’s five-year strategic plan that reflect tribal
envireamenial conditions, needs, and prionitigs. EPA will send the plan 0 Congress by September
30, 1997, as required by the Government Performance and Results Act.

* INCREASED BUDBGET ALLOCATIONS FOR TRIBAL QPERATIONS

Consistent with the directions of Executive Orders {2875 and 12866, EPA has recognized
the unique needs of Tribes to build capacity and for technical assistance to administer
environmental programs. AIEQ and the Repional Indiazn programs administer the Indian
Envirenmental General Assistance Program (GAP) Act, which the Apency was able to get
amended in the last Congress to atlow for more than $135 million in the GAP appropriations. AIEQ
has also.been working with the Regions and Headquarters Program Offices to develop funding
projections and budget proposals for other grant programs which fund Tribes 10 establish,
snplement and enforce environmental codes and regulations. Grant funding to Tribes for these
purposes has increased from $19 million in 1995 1o $435 miilion in 1997, with $79 million
requested in the President’s budget for 1998 {the FY 1998 President’s Budpet included
approximately $137.5 million for the Agency's Indian Program including grants and other -
resources). With this assistance and their own resourcss, 112 Tribes have now developed the
capability 1¢ implement. | 86 environmental programs under Federal law, including 38 Tribes
which exercise regulatory autiwnt:, to set standards goverming water qaahty or enforce pesticide
use codes, .

: I’ERZ«‘ORM&NCE PAR?NERS}»{I}’ Gmms

AIEO pacticipaies on the Performance Partnesship Grants (??C}) Task Foree and has been
" avorking with the Tribal work group 10 develop new'regulations for the advunistzation of
environmental program grants, including PPGs. The PPG program is a burden-reducing initiative
that allows Tribes {and States) to consolidate grant applications, budgets, work plans and reports.
Coupled with Tribal/EPA Environmental Agreements (TEAz), PPGs also help Tribes flexibly
address thelr highest environmental priorities and aliocate resources accordingly.

NATIORAL ERVIRONMENTAL POLICY ALY EWII{ONM}:NI”AL JUSTICE GUIBANCE

AIEQ worked with the Qifice of Federal Activities {QFAY 10 review and comment on the
Council on Environmmental Quality's draft guidance for Federal agencies on how (o consider
environmental justice issues (including those affecting Native Americans) under NEPA and the
President’s February 1}, 1994, Executive Memorandum and Executive Order 12898, “Federal
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Actions to Address Environmenta! Jugtice in Minority Populations and Low-Income Populations.”
Also, ATEQ is working with OFA 10 develop two intemal guidance documerts, one on
constderation of environmenta) justice issues for EPA review of ¢ther agencies’ decuments, and
one o guide EPA’s evaluation of 1ts own activities that require NEPA review.

TrIBAL/EPA ENVIRONMENTAL AGREEMENTS
In 1954, Administrator Browner issued the Triba! Operaticns Action Memorandum which

placed a high Jevel of importance on EPA compilation of TribalVEPA Environmental Agreements
{"TEAs"}, which were (o address baseline assessment, priorities and work planning. Today, the

‘continued emphasis on TEAs' completion has become especially significant in terms of strategic

planning, budget detesminations and institutional accoumability, Very few TEAs have been ,
accomplished, and few Tribes have baseline assessments completed. As of August 1997, 27 TEAs
have been completed {all within region 5) that are based on an assessment of environmental
conditions and include priorities for addressing environmental ¢oncerns. EPA Regions 6, 9, and
10 have signed an additional 21 TEAs with Tnibes that formally acknowledge a government-to-
government working relationship but do not, at this time, get priorities for emtronmmzai WDTK
based on an assessment of environmental conditions. { .

In April of 1997, the EPA Senior Indian Program Managers Group concluded that a parallel
process must be greated which enables completion of Tribal environmental baseline assessments
and TEA's, while providing for current resource development and funding needs. It was also
determined that flexibility was needed with regard to TEA process and creation. A guidance will
be developed to communicaie 2 more flexible approach fo accomplishing TEAs.

BASELINE ASSESSMENT OF INDIAN COUNTRY ENVIRONMENTAL CONDITIONS

In order for EPA and Tribes to plan for and respond effectively to tribal environmental
problems, the Agency and tribes need to establish a base description of the types of environmental
probiems tribes face. Therefore, in addition to TEAs, EPA Regions and Tribes are pursuing a
number of approaches to gather information on environmental conditions in Indian Country. A
standard set of 1ssues need to be defined.  For example: compilation of information on how many
homes contain lead paint; bow many waler bodies have been assessed and what is known about
their condition; how many underground siorage tanks are in Indian Ccsumry how many of these
iave been checked for leaks, and how many leaking tanks are being remediated. There is 2 need -
also 1o establish a standard format for collating/summarizing key information so it is useful for as
many purposes as is feasible. AIEQ is now beginning to work with Tribes and Headquarters and
Regional Offices to design and implement a comprehensive assessment of environmenta)
conditions in Indian Country. This vital information ¢an be used for education, budgeting, and
accountability purposes while EPA and Tribes work through a process for snalegzc planning as
documented in the individus] TEAs or other planning tools. \

mewmﬁ;,ﬁnucxz‘rou,gz\m OUTREACH ' ] S

ATEQ developed 2 training program on working with Tobal governments and 15 wo*‘kmg

_with the Regions and the National Program Offices o ensure that employes icaining s

implemented throughout EPA. The following Regions and Offices bave submiaed information on



their traipung plans: Region 1, Region 4, Region §, Region 6, Region 7, Region 9, Region 10
Office of Air and Radiation, Office of Enforcement and Compliance Assurance, Office of General
Counsel, Office of Policy, Planning, and Evaluation, Office of Soiid Wasie and Emergency
Response, and Gffice of Water. AIEQ will continue to work with all Regtens and Offices 1o fuily
develop and implament training programs on working with tribai governments throughout EPA

ATEQ has develop an Internel home page located at www epa.goviindian, Internet users
can retnieve information on EPA conlacts for tribal issugs, ATEQ, the TOC, and can download
documents such a5 the 1984 Indian Policy, the 1994 Administrator’s memorandum on
strengthening tribal operations, the AIEQ guidance for developing Tribal/EPA Environmental
Agreements, the Region 8 Indian Policy and the AIEQ interim draft of the Lraining manual on
working effectively with Tribal governments.

, A}:E{) COOPERA TIVE ACREEMENTS WITH NTEC aANB ITCA

Working cooperatively with the Offices of Water, Solid Waste arzd Emcrgency Response,
Pollution Prevention, Pesticides and Toxic Substances, and the Office of Enforcement &
Compliance Assurance, AIEQ will be entering into cooperative agreements with the National
Tribal Environmental Council {NTEC) and the Inter-Tribal Coungil of Arizona (JTCA) 10 help
achieve the goals of protecting and improving the environmental integrity of tribal homaizmds
with respect 10 air, land, water, and other importani resources and of protecting the human health
of tribal communities, In order 1o meet these goals the agreements have three obiectives

1§ ldenufy mbal eav:ranmentai pr:orm&s

2) Provide scientifie, legal, program analysis, and other support o en%zance. the ability
of tribes to develop problem soiving approaches; and

3} Build expansive communication networks throughout Indian Country to ensure
broad partrcipation in prionities development and access o analytical work
products.

IMPROVING EPA/STATE/TRIBAL RﬁMTZON‘S

in December 1996, AIEQ sponsored a Transboundary Environmenial Managersent Issues Forum
in Denver, Colorada invelving a number of participants mclodimg the National Water Program
Manager, 4 Regional Adrmunistrators and 12 ughly ranked govemmental efficials from Suate and
Tribal governments., The forum purposes were lo encourage 2 beuter understanding of
transboundary environmental issues, foster imtergovemmental cooperation and identify pczcm%ai
opportunities and approaches for resolving zinsputes that may arise as States and Tribes zmp!emenz
their environmental management programs, A series of powntial sclutions 1o several
transboundary issues svere identified and “next step” strategies were identified:

1, Regianal forums amonyp high-ranking EPA, Swuate, and Tribal government decision-makers.

2. Increased informuation-sharing taking place between EPA, States, and Tribes | in regard 10
successie] and vasuccessful cooperative efforts between State and Tribal governments.

3. Creation of'a compilation of cooperauive effort examples--s compilation of such effors

would assist States and Tribes in identifving transboundary management techniques for
future applicaizon; and
t



4 Studies of the characteristics of successfu! ahd unsuccessful cooperative efforts, for usein
determining future cooperalive options between governments.

The American Indian Envirenmental Office and the EPA Senior Indian Program Managers have

had discussions resulting in a general agreement that efforts to facilitate improved EPA, Siae and
Tribal relations should continue. AIEQ has begun the compilation project and the characteristics
study. Further discussion with Senior Indian Program Managers will occur at their next meeting,

S

WHTE House Dc}msrlc PoLiCY Coum{z,: INTERAGENCY Cooyzmmﬁ'

E?A has been an active pmzc:pam in the White House Domestic '?{:}hcy Council’s
Working Group on American Indian/Algska Natives. EPA has helped to dwciop the President’s
Executive Order on Tribal Colleges and is participating in an inter-agency initiative for Indian
children and adolescents. EPA co-chairs the subgroup on Environmental and Naturai Resources,

. where we have led the effort to develop an environmental assistance handbook for Tribes, and w0 .
develop consistent guidance addressing Federal actions that may affect Tribal health, environment
or natural resources. _

The Subgroup has proposed an initiative to help achieve greater protection through the
development of a federal (interagency} policy on environmental and natural resource protection in
Indian Country. Assuming clearance through the interdgency process, this policy or an alternate
strategy would be sybmitted for Presidential approval and adoption in an appropriate form. A one-
day working conference between tribal representatives and federal officials wall be held 1o better
identify tribal intevest in the development of the policy and 1o scope out the issues that should be
addressed. Principle Administration officials from the Departments of Interior, Energy, Justice, and
Defense and the Environmental Protection Agency {EPA) have been invited to “kick-off”" this dialogue
‘with the tribal representatives,

TRIBAL Lms ENVIRONMENTAL EDUCATION SCHOLARSHIP PROGRAM

EPA created a scholarship program to increase the number of American Indians who are
educated in the environmental sciences and available to work at EPA and on Indian Reservations
(0 improve the environmental protection of Tribal lands. Since inception in 1991, funds for the
scholarships have been collected annually from offices throughout EPA. The various offices have
recognized.the value of the program by their continued support and increased funding but special
efforts are underway to secure funding specificalty for this program, rather than continue to seek
contributions from all EPA office on an annual basis. This year EPA offices supported this
progracm to the extent of 3430, 0Q0..

FY 1991 - $120,000 for 27 scholarships
FY 1992 - $138,800 for 33 scholarships
FY 1993 - $182,040 for 46 scholarships
FY 1994 - §2556,000 for 55 scholarships
FY 1995 - 3286,000 for 68 scholarships
FY 1996 + $350,000 for 80 scholarships
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EPA HEADQUARTERS OrFICES

Amencan Indian Environmental Office Director

Chief Financial Officer

Regional Administrator of Lead Region on Indian Programs

Regiona] Adiministrator of Backup Region on Indian Programs

Regional Adininistrators ‘

Assistant Administator for Administration and Resource Management
Assistant Adminisirator, Office of Water

Assistant Adminiswrator, Office of Air and Radiation

Assistant Administrator, Oflic of Prevention, Pesticide & Toxic gubszamces
Assistant Administeator, Office of Solid Waste & Emergency Response
Assistant Administrator, Office of Enforcement & Compliance Assurance
Assistant Administrator, Office of Research & Development

Assistant Adminisuator, Office of Policy, Planning & Evaluation

Assistant Adminisuator, Office of Inlernational Activities

General Counsel :

Inspector General

Associate Administrator, Office of Regzonai Operations & Siaiefi.eca% Relations
Associate Administrator, Office of Congressional & Legislative Affairs
Associate Administrator, Office of Communication Education & Public Affairs

Other Offtces Nof Included in the TOC Charter

Assotiate Administrator, Office of Children’s Health Protection
Associate Administrator, Office of Reinvention



MR,

"3

‘,&‘m 5?’"’%’* ' : : i H

£ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY  i(°
ANv7&: WASHINGTON, D.C. 20460 x
“""i mo:iﬁ’{g ' :
CFFILEOF
WATER
MEMORANDUM ‘

SUBJECT: Progress on Implementing the President’s Executive Memorandum Concetmung
+ Government-to-Government Relations with Native Ameritan Tribal Geverntnents

FROM: Robert Perciasepe
" Assistant Adminisirator

’i'{?;: . Erskine Bowies
" Chief of Stafl'to the President

Bruce Reed ,
. Assistant to the President for Domestic Policy

I am very pleased {0 report on the Environmental Protection Agency’s (EPA) z
implementation of the President’s April 29, 1994, Executive Memorandum concerning the
relationship of Federal agencies with Native Amencan Tribal governments. [ welcome the
opportunity to describe what 1 believe is an impressive array of accomplishments toward

Jimproving EPA’s Government-to-Government refations with Native Awnerican Tribes. As

requested in your May 23, 1997, memorandum, | have attached the EPA American Indian Policy
and a list of the primary Tribal government liaison officers for EPA, .

EPA formally established an Amencan Indian Policy and Program in 1984, The Prograin
has grown substantiaily following a senies of actions by EPA Administrator Carol M. Browner in
1994 1o implement the President’s Executive Memerandum including: réaffirmation of the 1984
Policy; establishent of the EPA Trbal Operazzf:}as Committee and the American ladian
Envirenmental Office; implementation of 2 “Nine Point Plan” 1o sirengthen the EPA’s Tribal
operations; and significant increases in Agenty resources for environmental protection in Indian
country (from $36 mittion and 81 work~-years in 1994 to $137 million and 182 work-years in the
President's budget for 1998). These actions rellect 2 strong commitment to recognize and
support Tribal sovereignty that has produced a record unequaled among Federal regulatory
agencies: as of June 1997, 112 Tribes have authonty (o implement 186 environmental programs
under Federal law, including 38 Tribes which exercise regulatory authority to set standards
governing water qual :iy or enforce pesz;czdc use codes,

ASSUPA%CE OF GOVERNMENT-TO- GO\’I:I’{NMENT RELAT ZQNS EPA’s
Indian Policy explicitly acknowledges that Tribal governmenis are sovereigu entities with primary
authority for environmental smanagement in lndian country. Thus, EPA works directly with Tribal
governments as independent authoritics, not as palitical subdivisions of othier govornments,

>
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EPA’s five-year strategic plan commits EP A to protect public health and the environment
in Indian country consistent with a government-to-government relationship and with the Federal
trust responsibility. Previous to the Executive Memorandum, amendments o the Clean Water,
Safe Drinking Water and Clean Air Acts sought by EPA specifically authorized Tribes to assume
primary implementing roles like those that States take on State fands. EPA also 15 developing
Tribal/EPA Environmental Agreements (“TEAs”) with all interested Tnbes. They specify
individual and joint actions for identifying environmental conditions and resource commitments,
and addressing Tribal priorities. TEAs are developed with the Trbes, respect Tribal self- '

‘ gevamance and are signed by the Reggor{a Admzmstra?or and Tnbal Chairperson.

?REDECISfQNAL CO?‘ESULTATIOK WITH TRIBES: E?A s consuliatién with
Tribes includes quarterly meetings with a Tribal Operations Commitice (TOC) composed of 19
Tribal represeniatives and EPA’s Senior Leadership Team. The TOC discusses implementation of
environmental programs for which EPA and the Tnbes may share responsibility ag co-regulators,
EPA also includes Tribal representatives in EPA workgroups such as the Grand Canyon Visibility
Transport Conynissien and vanicus Federal Advisory Committee Act-chartered committees.

General consultation is valuable, but government-to-government consultation with
individual Trbes is also essential. Thus, EPA policy encourages Assistant and Regional
Administrators to invite Tribal comment and o solicit information from Tribes early in'any EPA
activity that may affect Tribes and to give full consideration to Tnbal policies, priorities and
concerns, EPA policy on the TEA process (above) is 1o provide 2ach Tnbe with early notice of‘
Agency actmtxes that may affect Tribal interests and 16 commit to ongoing, timely and open
communications. Regional policies may provide more specific guidance. For example, EPA
Region VIIT's Tribal impiementation policy seeks Tribal agreement before making decisions on
matters (other than certain enforcement actions) that affect a Trzbe and offers both parties a
formal dispute resolution proc&:ss if rzeeded

ASSESSING IMPACTS: EPA has authonty to review and comment on the
environmental impacts of many Federal activities, mcindmg those requiring envirornental impact
statements under the Mational Environmental Policy Act {NEPA} EPA frequently uses this
authority to urge other Federal agencies undertaking NEPA reviews to more thoroughly analyze
potential impacts on Tribal environments or to select less harmful altematives. EPA worked with
the Council on Environmental Quality to develop draft gmdance to advise Federal agencies on
how to consider environmental justice issues (including thase affecting Native Americans) under
NEPA and the President’s February 11, 1994, Executive Memorandum and Executive Order
12898, “Federal Actions to Address Environmental Justice in Minority Populations and Low-
income Populations.” EPA is also completing two internal guidance documents, one on
consideration of environmental'justice issues for EPA review of other agencies’ decuments, and-
one to guide EPA’s evaluation of its own activities that require NEPA review.

REMOVING ITMPEDIMENTS: To help more Tribal governments build the capacity to
assume responsibility for environmental programs expeditiously, EPA sought the amendment to
the Indian Environmental General Assistance Progeam Act in the last Congress which removed
the £15 million annuat limit on appropriations for grants to develop mulii-media Tribal
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environmentaf programs. Under the Toxic Substances Control Act, in the absence of specific
siatutory instructions, EPA has established a regulation aliowing for EPA approval of Tribal
programs for certifying persontiel who inspect and remediate lead paint. EPA is pursuing creative
administrative alternatives to address other barriers, For example, facking siatutory authonity to
authonize Tribal sofid waste programs under Federal law, EPA recently issued draft guidance for
operators of municipal solid waste landfills i in Indian country on requesting site-gpecific flexibility
from federal regulations. {This will aliow municipal solid waste landfills in Indian country Lo have
the same, flexible design and operating requirements available in approved State programs.}

COOPERATION WITH OTHER FEDERAL AGENCIES: EPA has been an active
participant in the White House Domestic Policy Council’s Working Group on Amenican
Indian/Alaska Natives. EPA has helped to develop the President’s Executive Order on Tribal .
Colleges and is participating in an intet-agency witiative for Indian children and adolescents. EPA
co-chairs the subgroup on Environmental and Natural Resources, where we have led the effort to
- develop an environmental assistance handbook for Tribes, and to develop conslstenz guidance
addressing Federal acztons that may affect Tribal health or exmrarzmants

EPA’s iong-s:anding Mem@randum of Understanding with the Burcaq of Indian Affars,
the Department of Housing and Urban Development and the Indian Health Service encoufages
coordination to address poliution control on Indian lands.

TATLORED SOLUTIONS FOR UNIQUE TRIBAL NEEDS: Consisient with the
directions of Exceutive Qrders 12875 and 12866, EPA has resopnized the unique needs of Tribes
to build capacity and for technical assistance to administer environmental programs. To meet this
need, EPA administers the Indian Environmental General Assistance Program (GAP) Act and
other grant programs which fund Tribes to establish, implement and enforce environmental codes
and regulations. Grant funding 10 Tribes for these purposes has increased from $19 million in
1995 1o $45 mitlion in 1997, with $79 million requested in the President’s budget for 1998, With -
this assistance and their own resources, 112 Tribes have now developed the capability 1o
implement 186 environmental programs under Federal law, including 38 Tribes which exercise .
regulatory authorily to set standards governing water quality or eiforce pesticide use codes. EPA
has strongly defended the exercise of these authorities against challenge in legislation and
litigation, while secking repeatedly 1o enpgage in dialogue to resolve disputes, wherever possmif:
over environmential management among Tribes, States and other parties interested in
reconciliation,

The EPA has also sought to reduce administrative burdens, First, in 1994, EPA enacted a
“Treatinent in the Same Manner ag States” simplification rule eliminating the need for Tribes to
repetitively establish certain techaical eligibilities for the agsumption of envirgnmental programs
while acknowledging that Tribes are not States, but have 2 unique refationship with the Federal
Government. The Performance Partnership Grant (PPG) program s another burden.reducing
initiative that allows Tribes (and Stases) to consolidate grant applications, budgets, work plans
and reporis. Coupled with Trba/EPA Environmental Agreements (TEAs), PPGs also help
Tribes flexibly address their highest environmental prionities and allocate resources accordingly.



EPA continues to develop &lectronic reporting mechanisms and other tools to disseminate
information and to serve Tribes and other customers more efficiently and effectively.

AWARENESS OF THE PRESIDENT'S MEMORANDUM ON GOVERNMENT-T(Q.
GOVERNMENT RELATIONS: To institutionalize the approaches of the Executive
Memorandum and the EPA Indian Policy with EPA leadership and employees, we have developed
a training program on working with Tribal govemmems and are implementing employee training
throughout EPA.

In conclusion, | believe our extensive record clearly demonsirates EPA’s commitment 1o
institutionalize the ;mnczples of the President’s 1994 Executive Memorandum. EPA works with
Indian Tribes on a government-to-government basis as the mOst appropriate parties to ruanage-
Tribal environments, EPA suppaorts Tribal self-governance consistent with our trust responsibility
to Tribes and statutory obligations under the Nation’s environmental laws. Until Tribal
governments are willing and able to assume fuil responsibifity for delegable programs, EPA will -
retain responsibility for these programs, in a manner consistent with Federal Indian and other
applicable taws. Where EPA retains these program responsibilities in Indian country, we
encourage and support Tribal participation in their management. In this manner, we are building a
strong partnership with Tribal governments to protect health and the environment that will benefit
the peopie living in Indian country and across the United States.

If you have further questions about EPA’s Govemmént-to-Govénnnent relations with
Native American Tribal governments, please contact me at (202) 260-5700.

Attachments

cc: Kris ﬁaidnrston



OFFICE OF WATER(OW) : TRIBAL ACCOMPLISHMENTS DURING FY 1947
During FY 1997 OW was responsible for many accomplishments, including:
Office of Assistant Admigistrator

a In recogniziéﬁ of OW’s commitment to improving public health and eavironmental
protection In Indian Country, 8 workgroup has been constituted to develop an OW Strategy for
Indian Country. The objective ol the strategy is+1o ensure QW’s approach is well directed 10

-~ provide the correct tools to Tribes and (o the Regional Water Divisions to implement
water programs in Indian Country

-~ Obtain c;;}zzzi_nued senior OW management involvment
e pmvide for continued budget planning for Indian programs
Office of Groundwater and Drinking Water(OGWDW) .

, Four Tribes currently have Treat.me:rzi as a State (T &S) status for the Public Water Systern
Supervision{PWS8) program. \

. '$2.7 million was dedicated in FY 97 for lhc PWSS progmm 10 zmpiemem the program o |
Tribal watcr systems.

= Dedicated $525,000 in FY 97 for the UIC program to implement 1.1‘1&: PrORram on Tribé}é
lands. Three tribes have obtained TAS for the UIC Program,”

Office of Science and Technology (O5T)

. In FY 97, initiated a study of contaminants in fish and wildlife tissue for four Native
American villages in Alaska. This study was initiated due fo concerns with oil and gas
activities in Cook Inlel. A risk analysis is seheduled (o be completed tn FY 98,
Additionally, public megtings will be conducted in FY 98 to discuss the findings.

v In FY 97, spousored a multi-regional workshop (audience includes States as well ag
Tribes, and others) which provided an exchiange of scientific, technical, and policy
information on water quality standards, water quality cniteria, and water quality-bascd
permitiing. '

. InFY 97, provided grants 1o support bioassessmentmonitoring and biocriteria
development {or four Tribes. -

Office of Wastewater Managrmeit (O\ﬂfh"f} ’ ' -

. InFY 97, provided $6.7 million to Indian Tribes and Alaska Native villages to-help pay



¥

f‘or the planning, design, and construction of 29 wastewaler treatment sysiems, Since the
inception of the indian Set-Aside program in 1987, zgsproazmamly $72 million have been
appropriated and 149 tribal projects construcied.

In an effort to help Alaska Native villages build their capacity 1o operate and manage

~wastewater sysfems, the OW in conjunction with Region 16 initiated an Alaska viilage/

Community Operations and Maintenance (Q&M) Demonstration Support Program. The
program is intended 10 support a variety of O&M demonstrations projects and
approaches, and should provide essential data to determine long-term solutions to achieve
adequate O&M in Alaska. ’

Through FY 97 128 Tnbes have obtained TAS for the Seclm 165 Water Quality
Program,

Devclopcé a framework for providing tribes with guidance onbdcvebpi ng and
implementing water quality programs on tribal lands. This gz;idance will assit mbes in
developing management plans and programs requzr&d 1o receive funds under Section
196,

]

Continued to provide technical assistance and support tofinalizing the Navajo Nation

. NPDES program application

¥

1

Office of Wetlands, Oceans-and Watersheds (OWOW) _ | j

»

Provided tribes with guidance on developing and implementing taibal wetland and :
watershed conservation plans. These plans help tribes idensify environmental pmbicms :
and establish a frame work and work plan for addressmg these i issues.

Provided technical assistance o tribes regarding nonpoint source protection and
technigues for developing strong nonpotni programs. This technical assistance wall
‘ultimately assist tribes in developing management programs required to receive funds
under Section 3190} of the Clean Water Act. Through FY 97 eleven tribes have qualified
for and have recewed Section 315¢h) grants,

Installed a link to information on Tribal NPS programs on the OWOW NPS Homepage.
OWOW will post the Tribal NPS planning handbook, examples of Tribal NPS§
assessment and management programs, inmovative funding sources, and ouireach
minterials. .

Developed several products and procedures to assist tribes in assessing watershed
managemeni issues incliding to provide tribes vath technical information regarding
methodotogies necessary to assess watershed conditions arzc% more effectively develop
managenment plans.

QOrpanized a workgroup to explore Tribal capacity to-idenufy impzzifaci waters and
develop TMDL's.

-



Dffice of Air & Radiation
FY 1997 Progress Report

. Tribal Authority Rule: OMB review of the rule continues. It should be released shortly, We
expect 1o promulgate the rule before the end of the calendar year, We will be meeting with tribes
and working with them to begin implermentation, .
Implementing the Clean Air Actin Indian Country: OAR s drafl Strategy for Implementing
the Clean Air Act in Indian Country, developed through jeint EPA and tnba! collaboration, lays
out 4 three-pronged approach to protecting air quality in Indian country: {1} building tribal
capacify to manage their own air programs; (2) building regional capacity to support tribal
implementation; and (3) ﬁiimg any Federal regulatory gaps to ensure EPA has to means to
protect air quality in Indian country should tribes opt not to do it. Progress to date in addressing
these clements:

(1) Bmidmg Tribal Czpac:t}

* Training & Professional Z)evciepmen{ OAR has been \»orkmg with Northem
Arizona University under a mperai:ve agreerment 1o provide training and
professional development in air quality management for tribal environmental
professionals. In addilion to a core curriculwn of basic air quality W{}?kshops this
year NAU has developed specialized training in response to a needs assesstment
conducied last summer. NAU has provided courses on developing Title V

_ operating permits prograins and in emission data collection and quality assuranee.
By the end of this year, NAU will have provided training 1o neariy 100 tribal
environmental professionals, represeniing 59 tribes. In the coming year, in
addition 1o its core curricuium, NAU will be offering courses in ambient air
monitoring and emission inventories,

L Assessing the Problem: Over the last 18 months, OAR has provided funding to

© forty-six tribes to begin assessing air quality on their reservations, Grants have -

been provided fo, among other things, compile emission inventories, develop air
monitoring plans, and to set up ambient air monitonng networks. -

» Building Capacity: In addition fo the training and air grants mentioned above,
(AR and the regions have been working with wibes to ensure their involvement
in air quality initiatives. Tribes are working with the Western Governors
Association in the Western Regional Air Parinership (WRAP) to follow up on'the
recomumendations of the Grand Canyon Visibility Transport Commission,
Following up on its National Air & Radiation Indicators Project (in which tribes
had some participation}, the Florida Cenier for Public Management, under a
cooperative agreement with OAR, will be bringing state, Jocal, and tribal
envirgnunental oflicials 1ogether in 3 series of regional workshops to talk about



strategies and tools for environmental program planning. A halfiday session to
address the unique concerns of iribes will precede each of the regional workshops.
QAR will provide scholarships for more that 50 tribal representatives to attend
these workshops. .

{2} Building Regiloual Capacity

> Federal Operating Permits in Indian Country: Under the provisions of the
Federal Title V Operating Permit Program (Part 71) rule promulgated in 1996,
EPA must begin implementing the federal operating permits program in Indian
country on November 15, 1997, EPA regions have begun moving toward ‘
implementation and will be notifying title V sources in Indian country that they
must submit permit applications to EPA by November 15, 1998,

(3) Filling Federal Regulatory Gaps

» - Federal Regulatory Actions: In developing the strategy for implementing the
CAA, CAR reviewed its regulatory authonties to do direct implementation, and, ~ -
i consultation with tribes, developed a list of actions to ensure it had all the tools
necessary o protect tribal air quality. "At the top of the list of rules to be
developed is a Minor New Source Review (NSR)regulation, which is curréntly
being drafted and will address the tribey’ concerns about the cumulative effect of
minor sources on air quality in Indian country. Other actions to be taken include a
major NSR rule fornon-attainment areas and an interim guidance that elarifies
that we will not be treating certain low-emitting (cmiiﬁng less than 50% of the .
major source threshold) sources as major title V somces in Indian country pending *

" the promulgation of the minor NSR rule.

Advance Notice of Proposed Raiemalﬂng on the Prevention of Significant Deferioration of
Air Quality (PSD) Program Permit Review Procedures: In TESpOnse o concems that EPA’S
permit review procedures for major sources locating near non-Federal Class | areas were not
clear, OAR invited public participation through this ANPR in framing the issues for potential °
rulemaking. The ANPR was published in May 1997 and OAR held public workshops in )
Chicago and Phoenix in July. The comment period on the notice closed on August 14, 1997, )
Between sixty and seventy people participated in the public workshops, including representatives
from 9 wibes. We received more than 40 written comments, including letters from 2 ribes. EPA
is reviewing the cammen:s and transcripts ?;{zm the publzc werkshops and will be making a
decision on next steps.

ks



MAJOR INITIATIVES FROM THE OFFICE OF SOLID WASTE
AND EMERGENCY RESPONSE

UPDATE ON THE OSWER TRIBAL WASTE ASSQCIATION

‘The steering committee 10 form the OSWER tribal waste association met in Albuguerque on
April 29 1o draft the By-Laws for the tribal waste association, now called the “Tribal Association
on Solid Waste and Emergency Response.” The steering commitiee drafled the proposed By«
Laws and elected an interim Board {which we will ensure will include one current Tribal Caucus
member and the Cliair of the Tribat Operations Conunitice).

The steering commitiee decided that the association should be housed in Washington, and they
“continued to discuss which “tribal association™ should assist them in setting up the association.
The interim Board directed Americans for Indian Opporiunity to act as stafl to the TASWER
until pennanent staff can be hired. The Board requested that AJO research and dreaft proposals.
for funding for the Association and facilitate official incorporation and IRS nonprofit status.
A0 was also asked (0 secure lemporary pro b{}!‘i{} office space and to notify the tribes of the
" establishment of the TASWER,

AIQ’s role in the development of the tribal association was sirictly that of a facilitator and
catalyst. As expected, from the three regional meetings and the final national meeting,
leadership, in the formn of 2 steering commitiee and then an interim Board, emerged 1o carry on
the detailed work of establishing, staffing and funding the association. In July, the Association
was officially chartered. :

The TASWER Board of Direciors consists of Calvin Murphy of the Eastern Band of
‘Cherokee Indians, Chad Williams of the Walker River Paiute Tribe and Dore Bietz of the
Tuslumne Band of Me-Wuk Indians. The Board of Directors has asked that AIO provide
support untif a permanent Board is appointed, and staff is hircd. The first meeting of the interim
" Board will be held on October 10 in Washington. This meeting is open to the pubtic.

OSWER INTEGRATED WASTE MANAGEMENT INITIATIVE

In 1995 OSWER competed {or an administrative set-aside for funding for this inttiative, This
month our regional offices will award a total of 2.1 miilion to four tribal governments to build an
integrated waste management program on their lands. The Jicarilia Apache, the Qglalz Sioux,
the Gila River Indian Community and the Metlakatla Indian Community will each receive a two
year grant of $550,000. These cooperative agreements witl provide fnancial and technical
assistauce {0 the tribes to enable them to develep regulatory infrastructure 10 ensuse proper -
management of wastes on trilal fands. The integrated program will include management of solid
waste, hazardous waste, snderground storage tanks and emergency response planning. These
cogperative agreenients are the largest grants ever awarded to.tribal governments for
environmental projects, and were chosen by a cross agency/regional panei based upon the
proposals submzitcd by a range of inbal governmenis.
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BROWNFIELDS ECONOMIC REDEVELOPMENT INITIATIVE

One of the maior indiatives of this Administration has been the redevelopment of
“Brownficlds” properties, Brownfields are abandoned, idled or underused industrial and
commercial facilities where expansion or redevelopment is complicated by reai or perceived
environmental contamination. Frequently, these properties, onee the souree of jobs and
economic benefits to the entire community, lic abandoned for fear of the contamination and the
possible ensuing liability.

In 1995 OSWER awarded a cooperative agreement for outreach and technical assistance to
federally recognized tribes in the Brownfields redevelopment initiative. Since 1995, two pil{}{ '
grants have been awarded to Federally recopnized tribes; Navajo and Puyallup. OSWER in
cooperation with Americans for Indian Qpportunity, held an all day meeting for tribal .
representatives 1o discuss the Brownfields program on September 6 in Kansas City, MisSouri.
Travel was paid for all tribes who were interested in participating. At the meeting,
representatives identified ways in which the program could be amended to assist iribal
governments better.

SUPER FUND PROGRAM: :
Risk Assessment and the HRS: This yaar we plan1o gather expents on Tribal risk assessmenz,
EPA personnel, and other Tribal environmental personnel together to discuss the various aspects

of risk assessment in Indian country. The participants in the workshop are intended 10 become an

-

EPA workgroup. There are several Tribal efforts going on in this area, EPA would like to assist |

in any way that we can, We hope that by sponsoring a workshop, and developing some policy
changes as a resull of the workshop, we can improve EPA nisk assesement in Indian country.

The Hazard Ranking System is used 1o rank potential Superfund sites for inclusion on the
National Priorities List. Currently, we are exploring options for making the HRS more
compatible with Tribal cultural values. We have proposed this to varicus Tribal conferences and
froups. While gencrally there is agreement that this should be done, currently EPA bas no Tribal
involvement in this project. We se;ei( the TOCs endoz‘semeni and support for this proposal.

Training: The Enhancing Tribal Role Initiative will recommend developing a Tribal Bassc '
Superfund curriculum using vanous Tribal personne! and organizations. This training will be, (o
the extent practicable, tailored as much to the regional differences in Indian country as possible.

EFA plans o develop this training and test it this fiscal year, The taining will include: train the

trainer programs, a library of Superfund information, and some Tribal specific technical training

OFFICE OF SOLID WASTE PROGRAM: o
The OSW Indian Program goal is to encourage comprehensive integrated hazardous and solid
waste management practices in Indian Country thet are protective of human health and the
enviraament by: (1) building Tribal capacity for develaging and implementing waste
management activities, (2) supporting Tribal governments as they develop sustainable
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Office Policy Planning and Evaluation Aclivities for FY 1998

In addition to continuing jnvolvement in several activities started in FY 1997,
OPPE will be undertaking a number of wew activities in FY98 designed to
increase the effective delivery of planning serviess to Indian Country:

Ongoing Projects

«In FY 1997, The Regional and State Planning Division (RSPD) provided $50K for
a cooperative agreement with the Swinomish Tribe. The purpose of the
cooperative agreemunt was to enable the tnbal staff 1o explain 10 the

community the critical issues and decisions facing uibal environmental
protection regulations and programs through a sernies of community meetings,
providing an oppertunity for tribal community memibers to become more directly
involved in choosing the issues and the manner in which tribal programs
operate. The focus in the first year of the effort has been on building

stranger comumunication links to the eommunity. The anticipaled loag term
benefit are tribal environmental statutes that accurately reflect tradttional

tribal values, culture and priorities. :

- RSPD has provided staffing {1 FTE for 6 months) to a joint effort to develop

a natural rescurces assessmént methodology {or use by indigenous peoples.
Reffered to as Cubiural Resource Assessments, the methodology was the result of
Joint efforts by the Tulalip Tribe, the Shushwap Fisheries Commission (British.
Columbia) and EFA, Tt is designed to assist an indigenous community in
collecting and recording traditional links to the environment, This

information ean then be used in deciding how to manage a iribes current
stewardship acitivities. The draft methedology is being pileted by the Tulalip
tribe as well as two BC bands. |t 13 also being considered for publication {or

use in biodiversity preservalion activities. ’ |

New Projects

- OPPE will be providing $100K over two years for a cooperative agreement with
the Coeur I¥Alepe Tribe. The funding will assist the tribe in comgpleting 2
comparative risk project. The project will help the Tribe assess environmental
threats to the gibal lands and develop management strategies 10 reduce those
threats. The results of the survey will inform different components of the

Coeur $'Alene’s Environmentst Action Plan,


http:EnvironmeUL.11

- Ower the next year, OPPE staff will explore more ¢ffective ways by which OPPE
can assist tribal environmental planning activities. OPPE will engage in

direct dialogue with tribes engaged in long term planning efforts. OPPE will |
also provide at least 10 training oppertunities for staff to increase awarness,
understanding and respect for Native American history, culure, and

sovergignty, The training will be targeted at making linkages between the
mission of specific part of the OPPE and the triba! programs and needs.

-



Office Policy Planning and Evaluation Activities for FY [998

I additien te continuing involvensent in several activities staried in FY 1997,
OPPE will be undertaking a number of new activities in FY98 designed to
mcm:zsf: the effective dei;yary of planning services to Indian Country:

(}ﬁgomg Projects

~InFY 1997, The Regional and State Planning Division (RSPD} provided $50K for
a cooperative agreement with the Swinomish Tribe. The purpose of the
cooperative agreement was (o enable the tribal staff to explain to the

community the critical issues and decisions facing tnbal environmental
protection regulations and programs through a senes of community meetings,
providing an opportunity for tribal community members 1o become more directly
involved in choosing the issues and the manner in which tribal programs
operate. The focus in the first year of the £ffort has been on building

stronger cominunication links to the community. The anticipated long term -
benefit are tribal environmental statutes that accurately reflect traditional

tribal values, culture and priorities:

-« RSPD has provided staffing {t FTE for 4 months) to a joint effort to develop
a natural resources assessment methodology for use by indigenous peaples.
Reffered to as Cultural Resource Assessments, the methodology was the result of
joint efforts by the Tulalip Tribe, the Shushwap Fisheries Commission (British.
Columbia) and EPA. It is designed to assist an-indigenous community in
collecting and recording traditional links to the environment, This
information can then be used in de¢iding how to manage a tribes current -
stewardship acitivities. The draft methodology is being piloted by the Tulalip
‘tribe as well as two BC bands. It is alse being considered for publication for
use in blodwarsny preservation activities. ‘

New Pré}jeczs

- OPPE will be providing $100K over two years {or a cooperative agreement with
the Coeur D'Alene Tnibe. The funding will assist the tribe in completing a
comparative risk project. The project will help the Tribe assess environmental
threats 1o the tribal lands and develop management strategies 1o reduce those
threats. The results of the survey will inform different components of the

Cocur d'Alene’s Envirorumental Action Plan,



~ Qver the next year, OFPE staff wall explore more effective ways by which OPPE
can assist iribal environmental planning activities. OPPE will engage in
direct dislogue with tribes engaged in long term planning efforts. OPPE will

also provide at least 10 wraining opportunities for staff to increase awarness,
understanding and respect for Native American history, culture, and
sovereignty. The taining will be targeted at making linkapes between the
mission of specifie part of the OPPE and the tnibal programs and needs.
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orga:ﬁz;atiom} infrastrustures, and (3) building parteerships among Tribes, Federal Agencies,
States and focal communities, This is a broad goal, whith OSW plans to accomplish by using a
variety of tools to provide technical assistance and, where possible, additional funding to Tribes.

In zcspo:zse 1o the recent Backeowntry Against Dumps V. EPA {October 29, 1996), U.8, Court of
Appeals’, D.C. Circuit, decision denying EPA the ability 10 delegate RCRA programs to Indian
Tribes, OSW is strengihening Regional capabilities to implement RCRA in Indian Country.

In FY 97 QSW has done the following:

« QSW solicited proposals from all federally-recopnized Tribes in July 1997 to host the
Fowrth National Tribal Conference on Enviroamental Management, The deadline for
proposals was September 15, 1997, The tentative date for the conference is May 1998,

" The Conlederated Salish and Kootenal Tribes of the Flathead Reservation hosted the
Third National Tribal Conference in May 1956,

e OSW initiated the development of a National Hazardous Waste Strategy for Indian”
Country. The Strategy will include all appropriate RCRA Hazardous Waste program
areas that Tribes are interested in, e.g. Mining, Munitions, and Environmental Justice.
Iﬁentiﬁmﬁan of all appropriate RCRA Hazardous Waste pmg,ram areas- conbnues -

- OSW dismbu{ed $270,000 of FY 97 extramural funds to the Regions for Regional RCRA
priority prejects and to centinue the Tribal Solid Waste Cireuit Rider program. “An
example of a Regional project is the Alaska Solid Waste Management Demonstration
Grant. The Alaska Native Health Board awarded a number of small grants to' Alaska
Villages to allow for {ocal implementation of site-specific solutions.

A OSW initiated the Munieipal Solid Waste Grant Program for Indian Courtry. OSW
solicited propasals from all federally recognized Tribes and Tribal orpanizations for
“integrated solid waste management demonstration projects. Eight Tribes were selected
for this program. The award amounts will range from 350,000 to $103,000 per year for
up to three yeurs. The awards will be fermally announced this month. '

ty Re : i '&&Qﬁ;&&&_ ‘
L an . in nirs _ lggggp_t; dacumenl for muazcxpai solid waste landfill
owx1crs!opcrators in anlan Cozmlry The document describes the process by which
ewrners/operators in Indian Country, including Tribal ownersfoperators, can seek
flexibility in the same areas available in States with approved permil programs, Two
Tribes are well injo the process and many others have indicated zhm they intcnd to submit
reguests,




+«« . OSW facilitated two Indian Program workshops during the 1597 National RCRA
Meeting m Washingtor, D.C. The Association for State and Territorial Solid Waste
Management Officials (ASTSWMO) provided travel reimbursement for up 1o ten Tribal
represeniatives. Six Tribal officials participated 1n the meeting.

X QSW funded the Institute for Tnbaf Environmental Professionals ({TEP) at Northemn
Arizona University, to identify solid waste training for Tribal environmental and solid
waste personnel, ITEP is currently: 1} developing a course syliabus, 2) developing a
directory of solid waste training courses, and 3) investigating the adaptability of existing

. Iraining materials and course delivery mechanisms for Tribal audiences.

+«¢ - OSW initiated outreach to various Federal agencies, e.g., Bureau of Indian Affairs (BIA)
- Central Office, Area Offices, and Agency Offices, to discuss RCRA issues. OSW met
with BIA Central Office personnel, BIA Phoenix and Navajo Afea Office staff and [HS-
Albuquerque Office staff this year. OSW supported the efforts of the Regions to.
establish Regional Imer»ﬁgency Workgroups.

«  (OSW fundeé the Naiional Tribal Environmental Council {NT}EC) to facilitate meetings
with Tribes around the country (o discuss municipal solid waste issues. Six meetings
were held in FY 97, Two more are scheduled in October 1997, The information gathered
during the meetings is instrumental to the operation of the MSW Indian Program, and the
development of 2 National Musnicipal Solid Waste Strategy for Indian Country.

+& - OSW developed six documents (o directly support Tribes in RCRA waste management,
Much of the information was directed toward Tribal municipal solid waste issucs. They
are availa%}!e upon reqncsi

“ (}SW wz%i publish a chiembcr 1997 issue tfnc sz'wc Mﬁcncaﬁ Nerwork, a national
Indian Program newsletter, -
L3 ! 14
UNDERGROUND ST QRA (?E ?ANK PROGR&M
During the pasz year, the Environmental ?roi&c{mn Agency has continued (o work on a variety of
" activites related to underground storage tanks (UST) in Indian Country. Inboth FY 1996 and FY
1997, EPA is providing Section 800! program demonstration and training grants to more than 10
tribes and tribal consortia. This funding is used to obtain training on UST issues and w compiete
activities ranging from abandoned tank surveys to developing trnbal UST codes. ;

EPA has also continued to conduct extensive sutreach activities to tribes and to UST owners and
operators in Indian Country, Special attention is being given providing information about the
December 1998 requirement that USTs be corrosion-resistant and equipped to prevent spills and
overfills, Outreach efforts dealing with this regulatory requirement will be increased over the next
year as the deadiine approaches,
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EXECUTIVE ORDER

uuuuuuu

CONSULTATION AND COORDINATION
WITH INDIAN TRIBAL GOVERNMENTS

By the authority vested! In me as President by the Constilution and
the laws of the Unlied Swates of America, and in order to establish
regular and meaninglul consuiation and collaboration with iribal
officiais in the development of Pederal policies that have iribal
implications, o sirerghihen the United Stales government1o-government
refationships with Inddian yibes, and 10 reduce the impositlon of
unfunded mandaies upon indian ribes: s hereby ordered as ollows:

Scciion 1. Delinitions. Porpurposes of this order:

(a) "Folicies that Bave vibal implications® refers o regulations,
legislative cormmenis or proposed legisiation, and other policy
slatements or actlons hat have subsiantal direct efiecis on one or
more indian ribes, on the relationship between the Pederal Governmen
and Indian tribes, or on the disribution of power and respensibilities -
hetween the Federal Governmens and Indiasn iribes.

i "Indian tibe means an rkdian or Alaska Native iribe, band.
nation, pucblo, village, or cormmmunity that the Secretary of the interior
acknowledges to exist as an Indian tibe pursuant o the Federally
Recagnized incan Tribhe LISt ACt of 1994, 25 US.C. 4758,

{c% *Agency® means ary authorily of the United States than is an
sagency* under 44 U.S.C, 3502(1), other than 1those considered 0 be
independent regulatory agencies, as defined in 44 U.S.C. 3502(5).

{dy *Tribal officials® means elected or duly appointed oflicials of
indiian iribal govermmens or suthorized inlenribal organizations,

Sec. 2. Fundamerial Prind p!e& in fermasdating or impiemeanting
poticies that have yiba! implications, agencies shall be guided by the
foliowing fundamaenial prindciples:

@ The Uniied Siaies has & unigue lagal relationship with indian
tripal governmenis as set forth in the Constitution of the Unied
States, yeaties, siannes, Execuiive Orders, and court decisions, |
Since the formation of the Undon, 1he United Staies has recognized
indian iribes as domestic dependent nations under U8 proiociion. The
Federal Governmernt bas enacied numerous statuies and promuigated
numerous regulations that esmablish and defline a 1russ refationship with
Indian tives.



(b} Our Nation, under 1he law of the United States, in accordance
with treaties. stetwes, Exaecutive Orders, and judicipl decisions, has
recognized the right of Indian tribes 1o self-govermnment. As domesike” )
dependent nations, iIndian ribes exercise inherent soversign powers over
their members and grritory. The Uniied Stales coninues 1o work with
mclian ribes on a governmentio-government basis 10 adddress B5ues
concerning indian yibal seifgoverrament, ribal trust resources, and
Inciian tribal weaty argd other righis.

() Toe Uniled States revognizes the rignt of Indian tribes o
segoverniment and Suppors ribal sovereignty and selfdeterminsation.

Sec, 3. Policymaking Critenia. in additon © adhering 10 the -
fundamental principles set forth in section 2. agencies shall achere, © fEUCES
the extent permined by law. o the folkowing criteria when formulating '
and zmp lementing policies that have 1ribai implications: T

(a1 Agencies shail respect indian wribal self-government and o
sovereigniy, honor tribsal treaty and oiber rights, and strive 1o meel ‘

the responsibiiliies (hat arise from the unkgue lagal relationship

between the Federal Govarnment and indian fribal govermments,

(k with respect 1o Federal siaities and regolations administerad - ‘
by Indian tribal governments, the Federal Government shall grant indian
tribal governmenis the masimum adminisirative discresion possibie.

£y when underaking to forrmulate and implement pahcnes that have o
tribal implicatons, agencies shall: _‘ ‘

%

(¥) encourgge Indian ribes o develop thelr own policies o
achleve

program objeisves:;

{2y where pogsible, deter 1o Indian wihes 1o ostablish standards;
and

231 I delermining whether © esablish Federal standards, consult
with iribal officials as 10 the need for Federal standards and .
arry alternatives that would limit the scope of Federat

standards or otherwise preserve the prerogatives and Z}uthorny | -
of Indian #ies. '

Sec. 4, Special Requirements [r Legiglative Proposals. Agencies
shall not submil to the Congress legistation that woulki be inconsistent
with the polcymaking criteria in Section 3. ‘

Sec, 5. Consuliation. {a) Each agency shall have an accountable
Process 1o ensure meaningiul and timely input by ribal officials in the

development of regulatory poticies that have tribal implications. LeQuid® | ;
within 30 days after the effective date of 1his arder, the head of each .

agency shall designate an ofllcial with principal responsibility for the g’mam

agency's implementation of this order.. Within 80 davs of the effecive )

daie of s order, the designated oflicial shall submit 1o the Office
of Managemeni and Budge {OMB) a description of the agency's

consuliation process. @ WRLAm OTRONL.

- . el
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b To the exiery pracicable and permiued by law, no agency shall By T )
promuigate any reguiation that hags iibal implications, that Imposes CRTRRR | SUDIT S
subsiantial direct compliance cosis on indian ribal governments, and [ S .
that |s not required by statule, unless; &) Shdablod dune (T

{Jw&m‘.z il
{4 funds necessary 10 pay the direct costs incurred by the indian

tribal government or 1he 1ibe in complying wity the 33 AP AR o
regulation are provided by the Federa! Governmenit: of }{,} ) < :) e \'1 g‘
47.;&;*.2«

(21 the agency, prior 1o e forrmial promulgation of the regulation,

A} consulied with tribal oflicials early in the: process of
cieveloping the proposed regulalion;

{81 In a separately kdentilied ponion of the preamble o the
regudaton as s to be issued in the Federal Registet,
provides 1 the Director of OMB a tribal summary impacs
statement, which consisis of a descriptlon of the exient
of the agency's prioy consulintion with tribal oflicials,

a summary of the naiure of thelr conoemns and the
SEeICy’s pOSHoN supporting the need (o Bsus the -
regadation. and a statement of the extent o which the
concerns of iribal officials have been met; and

(€ makes available to the Director of GMB any writien
COrYMUNICATONS submz{ed 1o the agency by bl
oificials, ;

(€} To the exiemn praclicable and permiiied by law, no age:nc{f shall g?é {)“«;‘;’” #
promudgate any reguelaiion that has tribal impications ard thai — % i Y
preemps ribal low unless the agency, prior 1© the formal promuigation (\Dif\“‘*"‘s\-wfwﬁ St

of Ihe regulation. -~ C:‘B(\J‘ &'&\“ i&.&,ﬂ Fan>

1y consuied with gibal officials early In the process Of
developing the proposad regulation;

21 In o separplely idemiiied portion of ihe preamble 10 the . - a
rogulation as it is 1 be issued in ihe Federsl Regisier, :
provicles 1 the Director of GMB a gibal summary impadt .
sigtamaent, which consiss of a descripdon of the estent of
ihe agoncy's prior consuliation with iribal officials, a
sumrnary of the natwre of their concerns and the agoncy's :
posiion supporting the need o issue the reguiation, and &
statement of the axtent 1o which sthe concems of uibal

officials have been met; and \ . s :
; ‘ : a;éa&\
{3 makes available 10 the Dlrector of OMB any wrilten \ - "
cornmunications submilied (o the agency by nibal officials. N RN s 1
X ] ! »
ey On ssues relating o 1ribal seli-governmern, wibhal rust Artat g ;\?J‘M B
resources, or Indian wibal frealy and other righs, each agency should \
expiore and, where appropriate. use consensual mechanisms for developing
regudations, including negotaied rulemaking. A &:‘\;‘{g‘w%

Sec. 6. Increasing Fexibility for Indian Tribal waivers,



AT
{a) Agencies shall review ihe processes under which indian ribes
apply for waivers of swaiuiory and reguiaiory requirerments and ake
APHTONTIAIS SIEDS 10 Sireamiing (Nose Processes.

(b Each agency shall, 1o the extent praciicabie and permiusd by :
law, consider any application by an indian ribe for & walver of !
Stawgtory of regiulatory requirsments in connection with any program :
adminigtered by the agency with a general view toward increasing
opnonunities for udlizing flexible policy approaches at the Indian
rrinal leve! in cases in wihneh the proposed waiver is consisient with
the applicable Federal policy abiectives and is atherwise appropriale.

(¢} Each agency shall, 1o the extent practicable and permitted by
faw, render 4 decision upon & complete application or a waiver within
120 doys of receipt of such application by he agency, or as otherwise
provided by law or ragulation. I the application for walver 18 not
granted, the agency shall provide the applican with dmely written
notice of the decision and the reasons theeslor,

() This section applies only 10 satutory or regulalory
requiremernts that are discretdonary and subjedt 1o walver by the agency. -

See. 7. Accourtability,

& in ransmilting ary drafl finat seguiation that bas yibal

implicatons 10 OMB pursuant (o BExecutive Order 12886 of Seplember 20,

1993, cach agency shall include a cerification from the official

designaied w ensure compliance wih this order sating that the

requirements of this order have been me! in & meaninglul and dmely

manner, )
B} In ransmiting proposed isgislalion that has tribal

impiicalions (o OMB, each agiency shall include a certification from the

official deslgnated 10 ensure compliance wlih ihis order that all

refevant requiremens of this order have been met,

{c within 180 days after the effective daie of this order ihe
Direclor of Omi and the Assisiant 10 the Fresiden! (or intergovernmental
Alfairs shall aonter with riba! Glficials (0 ensure thai this order is
being property and elieclively implemented.

Sec. 8. Indeparient A'gencies, indlependent 'ragz_ﬁazmr}' agencies are
encouraged Lo comply with the provisions of this order.

Sec. 9. General Provisions. (R) This order shall suppiement but
not superseda the requirermens confained in Executive Order 12866 -
iRegulatory Planning and Reaview), Execulive Order 12088 (Civl Justice
Relom), OMB Circular A-18, and ihe Executives Memorandum of April 29,
1654, on Govemnmento-Governmery Relations with Nalive American Tribal
Governmenis,

1 This order shall complement the consuliaion and waiver
provisions In sections & and 7 of Executive Order 13132 (Federalism).

{¢y Executive Order 13084 (Consuliaion and Coordingtion with




Indian Tribal Governments) is revoked at the tirne this order (akes
effecs.

i This order shall be effcciive 80 days afler the date of this
oroier.

Sec, 10, Judicial Review. This order is intended only 1 improve
ihe internal manadement of the executive branch, and 18 not inlended 1o
create any nghit. benefit, ar rugt responsibilily, subsianilve or
procedural, enforceabie at law by a party against (he Uniled Stales, i18
ageneies, Or any Derson.

WILLIAM ), CLINTORN

THE WHITE HOUSE,
November 6, 2000,

###
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2 " .. PROTECTING AMERICA'S WETLANDS:
| .. L INTRODUCTION

- . , . .
The Clinton Administration is proposing 2 comprchensive -package of improvements to the -
Federal wetlands program that reflects a pew broad-based consensus. among Federal agencies.
For years, many have argued that the Federal government badly peeded to improve its wetlands
program to make it fairer and more effective. But for too long, contradictory policies from
feuding Federal agencies have blocked progress, creating uncerntainty and copfusion. -This
wetlands package mﬁec!:s a sharp break through the past gridlock cavsed by waurring Federal
agencies and containg a balanced, common sense, workable set of improvements that will make
the program simpler, fairer, better coordinated with state and local efforts and more effective at’

protecting wetlands.’

The Nation's wetlands perform many functions that are important to socicty, such as improving
water quality, recharging groundwater, providing natural flood control, and supponing a wide
variety ‘of fish, wildlife and plants. The cconomic importance of wetlands to commercial
fisheries and recreational uses is also enormous. The Nation has lost nearly half of the wetland
acreage that existed in the lower 48 States prior to European seftlement, ‘The Nation's wetlands
continue to be Jost at a rate of bundreds of thousands of acres per year due to both human
zz:tivity and natural processes. This continued loss occurs at great cost 10 society,

th*mzhsz;mdmg the importance of wetland resources, efforis to protect wetlands bave caused
considerable controversy. It is estimated-that 75 percent of the Nation's wetlands in the lower
48 States are located on private property. 1t is, therefore, imperative to recognize and consider
- fully .the impacts of wetlands protection policies on individuals who own wetland propenty.
Statutory, regulatory, and policy objectives should be accomplished in a manper that avoids
unncccssary impacts upon such landowners.

Given the environmental and cconomic srg.mﬁt:ancl: of wetlands, t.hc alarmwg, ratc of wetands
loss, and concsrns for private landowners, the Interagency Working Group on Federal Wetlands
Policy began developing a comprehensive package of initiatives in June. ' The policy positions
comained in this paper strongly suppont the effective pmtcctinn and restoration of the Nation's
wetlands, while advocating much~nesded mftzrms to ipcrease the faimess and ﬂcxlblhty of

© Federal regulatory progmms

A1 A DIVISIVE DEBATE )
Federal programs to protect the Nation's wetlands have been the focus of considerable
controversy in recent years. Much of the attention focused upon the 1989 Interagency Wetlands
Delineation Manual (1989 Manual). The 1989 Manual was prepared jointly by the U.S. Amy
Corps of Engineers (the Corps), the Environmental Protection Agency (EPA), the Fish and -
. Wildlife Service (FWS) of the Department of the Interior, and the Department of Agriculture’s
Soil Conservation Service (§CS). It was developed in response to criticism that Federal agencies
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_ " were not using & single set of corsrmon procedurcs to “dciwcazc —_— Or ;dmufy — ‘wetlands
© under the Junsd;z:zwu of pmg:ams administered by zhcsc agencies,

But rather than a.llcwa:wg wnccms about inconsistency, th: 1985 Manual ooly further fueled the
- comtroversy, Cnitics claimed that the 1989 Manual mpmnzcd a major expansion of regulatory
jurisdiction without opportunity for public participation. In response, the Bush Administration.
cmbarked upon & closed—door ffort to revise the 1989 Manual, This process resulted in the
technically flawed 1991 Manual that would bave dramatically and indefensibly reduced the
amount of wetlands sub;cx:t to protection. The proposed 1991 Manual generated cven further
controversy and resulted in even greater polarization of the debate on Federal wetlands policy.

In addition to assailing the 1989 Manual, critics of Federal ‘wetlands regulatory programs
effectively characterized those programs as unfair, inflexible, inconsistent, and confusing.
Supporters of wetlands. protection responded -~ with equal effectiveness —— by emphasizing the . |
environmental and cconomic benefits associated with prbte:cting the Nation's wetlands.

As both sides voited their strongly held opinions, thc debate over Federa! wcziands policy
became increasingly divisive. The opposition that developed to both the 1989 and 1991 Manuals
demonstrated the policy deadlock that had developed. Wetlands policy has become one of the
most centroversial environmental issues facing the Federal govcmmcm, just as Congress cmba:ks .
u;xm the reauthorization of the Clean Watcr Act, :

L

1. THE INTERAGENCY WORKING GROUP ON FEDERAL WETLANDS POLICY

‘The Administration convened the Interagency Working Group on Federal Wetlands Policy in
carly June with the goal of developing a package of Clinton Administration initiatives to break
" the deadlock over Federal wetlands policy. The group bas been chaired by the White House
Office on Environmental Policy and has included the participation of the EPA, the Army (the
Lorps of Engineers), the Office of Management and Budget, and the Departments of A@calmm,
Commerce, Em:gy, Interior, Justice, and Trmxspomzwn.

’I‘hc working group sought the vicws of a ‘bmad range of stakcholders mpms«cnting all
perspectives in the wetlapds debate. For example, the working group has received presentations
‘that have included: 2 bipartisan group of cight members of the U.S. Congress; represcatatives of
State and local government; environmentalists; the dcvciapmcnt community; agricultural interests;

sz:xz:nnsts and others, -

After [istening to this broad range of interests, the w;)rkmg gwup bcgan its policy dchbcxazzans
by establishing the following five principles that serve as the framework for the Administration’s

comprehensive package of wetlands reform initiatives.
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IV. FIVE PRINCIPLES FOR FEDERAL WETLANDS POLICY ,

1} The Clinton Administration supports the interim goal of no overall net loss of the Nation's
remaining wetlands, and the long~term goal of increasing the quality and quantity of the Nation's
wetlands resource base; ' ,

2) . Regulatory programs must be efficient, fair, flexible, and predictable, and must be
administered in a manner that avoids unnecessary impacts upon private property and the regulated
* public, and minimizes those effects that. cannot be avoided, while providing effective protection
for wetlands. Duplication among regulatory agencies must be avoided and the ;mbl it must bave
2 clear understanding of regulatory requirements and various agency roles;

3) Non-regulatory programs, such as advance plancing, wetlands restoration, inventory, and
msearch; and public/private cooperative efforts must be encouraged fo reduce the Federal
government's reliance upon regulatory programs as the primary mcans to pmtcct wetlands
rescurces and to ammphsh long-term wetlands gams '

4) The Federal government shauid expand partncfships with State, Triba! and local governments,
the private sector and individual citizens and approach wetlands protection and restoration in an
ccasystcm'atcmhcd ¢ontext; and ,

5) Federal wciiands policy should be based upon the best scientific information available.

V. A COMPREHENSIVE PACKAGE OF REFORMS

Building upon thesc principles, the working group his developed a comprehensive package of
initiatives that will szgmﬁg:antiy reform Federal wetlands policy, while maintaining protection of
this vital natursl resource. This package includes regulatory reforms and inpovative, nop-
regulatory policy approaches; it includes administrative actions that will take effect immediately,
and legislative recommendations for Congress to consider during the reauthorization of the Clean
Water Act. The Clinton Administration looks forward to wcrinng closely with the Congress to
implement this new approsch to Federal weflands policy. ' In addition, the Administration will’
esiablish an ongoing interagency working group, to be chaired by the Office on Environmental
Policy, to monitor the implementation of the initiatives contained in the r:f:)rm package.

The mform package lncludes the following initiatives:

& To aflirm its commitment to conserving wetlands resources, the Administration
will issue an Executive Order embracing the interim goal of 0o overall net foss of the
Nation's remsining wetlands resource base, and a long-term goal of incressing the
quallty and quaotity of the Nation's wetlands; _
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_ # To Increase fafroess io the wetlands pr:miznng pms, the Corps will establish |
an administrative appesls process so that landowners can seek nmurse short ot’
goi& to court; > .

= 'I‘o increase fairness and efficiency in the wetlands pemiltting p%s, tfw Corps
will establish deadlines for wetlands permitting decisions under the Clean Water Act;

# To reduce uncertalnty for American farmers, yesterdsy the Corps and EPA Issuéd
a final regulstion. ensuring that approximately 53 million acres of prior converted
cropland -— areas which no longer exhibit wetlands cbatactenstlcs — wﬁi not be
subject to wetlands regulations; .

" ® To reduce duplication. and ipconsistency for American farmers, the Soll
Conservation Service will be the lead Federal agency responsible for identifying
wetlands on sgricultursl lands under imth the Clean Water Act and the Food -
Security Act; :

# To close a loophole that has led to the degradation and destruction of wetlands,
yesterday the Corps and EPA issued a final mgniatlon to clarily the scope of
_ sctivities regulsted under the Clean Wal&r Act;

- o To emphnsize that all wetlands are not of equal _nlﬁe, yestérﬁay EPA and the
Corps issued guidance to field staff bighlighting the flexibility that exists to spply
fess vigorous permit review to small projects with minor environmentsl impacts;

. "2"5 ensure masistc;nt:y and fairoess, the Army Car;;s of Engineers, iﬁe
Environmental Protection Agency, the Soil Conservation Service, and the Fish and
Wildlife Service will all use the same procedures to identifly wetland areas;

& To increase tSc predictability and environmental effectiveness of the Clean Water
Act reguiatory program and to help sttaln the no overall net Joss gc:sai, t!z:
Administration endorses the use of mitigation banks;

"% To reduce tbe conflict that -cap resu}t between wetlands protection and
development when decisions are made on # permit-by-permit hasis, the
Administration strongly supports incentives for States and tocalitiu to engage in
watersbed plaonieg;

® To provide effective incentives for farmers to restore wetiamis on thclr property,
the Administration will éontinue fo support increased funding for the USDA's
Wetland Reserve ngram, and

-
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~» To attain the lougwtcrm goal of immsing the quanilty and quatity of the Nation's
wetlands, the Adnsinistration will promote the restoration of damaged wetland areas -
through voluntary, non-regulatory programs. ‘

"%

The compicte package of reform initiatives follows. (Some initiatives are listed under more than

" one heading for the sake of clarity,) By proposing an approach based upon effective protection

- and restoration of the Nation's wetlands, while adopting much~needed reforms to increase the
faimess and fexibility of regulatory programs, the Administration’s reform package offers a
tremendous opportunity 1o move beyond the divisiveness that has characterized the wetlands
policy debate in recent years.

A. ADDRESSING LANDOWNER CONCERNS

Issue Definltion: The program that regulates wetlands under Section 404 of the Clean Water
Act has been criticized 2s being siow, unpredictable and unfaiz. For example, it has bezn claimed -
that permits take too long to obtain; that wetlands delineations are sometimes slow, inaccurate,
and inconsistent; and that it is unfair that the Corps does not provide 3 process by which
landowners can appeal a jurisdictional determination or the desial of a wetlands permit short of
suffering the cxpense of going 10 court. .

Administration Position: The Clinton Adm:mstmtzcz believes that the Fedesal
government has a responsibility to the public to conduet such regulatory programs in a
manner that is efficient, responsive and fair. Therefore, the Administration supparts the
following reforms that will reduce the impact of regulation on the public, while meeting
our objectives to protcct wetlands:

eDeadlines for Permit Action Within one year the Corps will maézfy its regulations,
through a public rulemaking process, to establish regulatory deadlines for reaching
‘decisions regarding perroit applications. The regulations will geaerally require the Corps
to reach permit decisions within 90 days from the date of issuance of the public notice,
uniess preciuded by other laws, such -as the National Environmental Policy Act. The -
Administration will strongly suppont the additional pt::smmcl and funding nmssarg to
meet these deadlines for permit a::zwn ,

m?‘lzc Adoption af an Agpttz&’f’mms -Within one year, the Corps will develop an

“administrative appeals process under the Section 404 regulatory program. The process,
which will be implemented after a public rulemaking, will be designed to allow for
administrative appeals of the Corps’ determination that it bas regulatory jurisdiction over

 a particular parcel of property, permit denials, and administrative penalties. - The process
will allow third partics to pammpa:c in applicant appeals of permit denials and will
require that applicants exercise their right to appeal before initiating judicial action. The
Administration will strongly support the additional personnel and funding mccssary 10
implement successfully the appeals. pmccss
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The USDA already has an appcals process in place and landowners will be ablc 10 appcal
SCS wetiands écimemw:xs through that administrative process. .

& Delineation mg and Certification Al employees of i’*’cdcmi agencies who
conduct wetlands delinsations will be required to complete the interagency wetlands
delineation training program to improve sccuracy and consistency in delipestion in .«
Federal wetlands programs or have comparable training and experience. As appropriate,
State and Tribal agencics will also be encouraged to participate in the Federal traiming

" program. In addition, by the end of 1993, the Corps will propose mgnia:zmxs for
implementing a ccmficatwn program for private sector delineators.

" By requiring tmmmg of Federal delineators, jurisdictional dctcrmmatwns ¢an be done
more accurately and consistently across the country. By encouraging the growth of a pocol
of certified private sector wetlands consultants, junisdictional determinations can be
performed far more quickly than if the job is solely the respousibility of Federal agency
personnel. In addition, the Corps will streamline the process by which it considers and
accepts delineations performed by centified wetlands consultants.

® Promote Voluntary, Cooperative Programs. With 75 percent of the Nation's remaining
wetlands in the lower 48 States located op privately owned property, it is clear that
cooperation with the private sector in " implementation of wetlands protection and .
« yestoration activities is critical. Advance planning (sec next issue) offers an cxcclient

opportunity to iovolve the public in general, and property owners in particular, in
developing and implementing wetlands protection and restoration plans. The
Administration will support planning activities that include cooperative activities with
property owners, and will increase support for programs that assist landowners in the
. implementation of such plans through mstorat:on, w(:hmzmi &sszszaxzcc anct information
pmgrams

-

B. ADYANCE PLANNING AND WATERSHED MANAGEMENT

Issue Maim ’i"‘y;x:aiiy, decisions affectmg weilands are made on a pro;cct-by—pmjcct
permit~by-permit basis. This often precludes the effective consideration of the cumulative
effects of piecemeal wetlands loss and degradation. It also hampers the ability of State, Tribal,
regional, and local govermments to integrate wetlands conservation objectives into the planning,
management, and regulatory tools they use to make decisions regarding development and other
" matural resource issues. This can often result in -isconsistent and incfficient efforts among,
agencies at all levels of, goveérnment, and frustration and confusion among the public.

In mntmst advam:c planning, particularly comprebensive piannmg conducted on a mzcrsheé
. basis, offers the opponumty to have strong participation by State, Tribal, and local gavcmmm:s
and private citizens in designing and implementing specific solutions to the most pressing
cnvxmnmcntal problems of that watcrshcd Advance planning gmcr&lly involves at lcast the
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identification, mapping, and preliminary assessment of relative wetland functions within the
planning ‘area. More comprehensive advance planning may identify wetlands that merit a high
level of protection and others that may be considered for development, and may also incorporate
wetlands conservation into overall land use plammg at the local level. Advance planning can
provide greater, pmdlmabnlxty and certainty to pmpcn}f owners, dcwciopcrs project plannc:s and
local gnvcmmcnts . _

S

Admmis,tmthmxnamnm To encourage greater nse of mmpmhenszvc advance pianmz:g,
particularly with State, Tribal, regional, and local involvement, and to identify wetlands

protection and restoration needs, z};apmmmtzcs, and concerns, the Adm:zzzszratm suppornts
the following actions: . :

- Promdc Incentives for States{Locals to Integrate Watershed and Wetiands Planning.
The Clcan Water Act should authorize the development of State watershed protection
programs, which should include local and regional involvement and Federal approval of

_ the State programs. Wetlands should be incorporated into the ovesall watershed approach,

* with minimum standards for wetlands protection and restoration planning.  Approved
watershed plans would receive 2 high priority for technical and financial suppont for
activities such as mitigation banking, advance zdm{zﬁ&twn, and watershed-based
categorization under the Section 404 regulatory programn.  There would also be-a high

- pricrity given to developing Programmatic Generzl Permits that defer to local r:guia:ary
programs xmgicmc:z::ﬁg approved wazzzsiz:d plans.

a Endorse Stm‘sf?}x‘bﬁ{ Wesiands C{:mﬁaﬁmz Plans. Congress should endorse the
development of State/Tribal comprehensive wetland plans, with the goal of supporting
State and Tribal efforts to protect and manage their wetlands resources. EFA is currently

' funding the development of 22 State Weilands Conservation Plans; Congress should
provide EPA the authority to use its Wettands™ Cifmnts program to fund both their
development and z:zzgicmtatwﬁ , .

& Provide for er:er }’Mo:gmﬁarz of Advance Planning Into the Section 404 Regulatory
Program. The Administration will support efforts to better integrate advance planning
into the Section 404 regulatory program, including appropriate local or watershed~based
categorization frumeworks and regionalized fmprovements to implementation of the

- existing Nationwide Permit 26 in headwaters and isolated waters. Such Opportumncs are
expected to grow as States, Tribes, and mgicmal and local governments progress on
watershed plans, State Wetlands Conservation Plans, and other wetlands—related planning
processes. Where State, Tribal, regional, or Jocal governments have approved watershed
plans that address wetlands, EPA and the Corps will give high priority to assisting with
the development of categorization of wetland resources for the purpose of Section 404,
Categorization approaches should be local or regional in nature, and reflect the full range
of impacts and functions that affect wetlands, within the watershed or planning area.
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. mgmmm General Permits (PGPs} Uud'er Sectwn 404‘ The Corps will issue
guidance which specifies the circumstances under which State, Tribal, regional, and local |
governments with existing regulatory programs may assume 4 more active role in
wetlands protection while reducing duplication with Federal programs.  PGPs are
extremely-usetul in rcducing unnecessary duplication between Federal and non—Federal
regulatory programs and in generally enhancing the role of State and local governthents
and of advance planning, in decisions regarding wetlands and other squatic resources.

. The Administration recommends that Congress amend Section 4044e) of the Clean Water

- implementation of existing Nationwide Pemmit 26 (NWP 26) in isolated waters and in |

nif: headwater areas, the Corps,. in coordination with appropriate Federal, State, and Tribal

Act 1o provide explicitly for issuance of PGPs, with appropriate environmental safeguards,
for approved State, Tribal, regional, 'and local regulatory programs,

o Improve Nationwide Permit 26 Through Regionalization. In order to improve the
agencies,-and with the opportunity for public notice and comment, will undertake a field

leve! review of NWP 26 to develop regional descriptious of the types of waters, and the
nature of activities in those waters that will not be subject to authorization under NWP

.+ 26. Advance planning efforts that have assessed the functions and values of locat isolated

wetlands. and hepdwaters, and have considered factors such as cumulative losses and
scarcity of particular classes of waters, will be used to facilitate this effort.

e Mitigation Banking., Wetland mitigation banking refers (o the restoration, creation,

cobancement, and, in certain defined circumstances, prescrvation of wetlands cxpressly’
for the purpose of providing compensatory mitigation in-advance of discharges into
wetlands authorized under the Section 404 regulatory program. Advance planning can
be used to identify appropriate locations for, and uses of, mitigation banks., EPA and the
Corps have issued guidance to their field staff that clarifies the wmanner in which wetlands
mitigation banking fits in the Section 404 regulatory program. Congress should endorse
the appropriate use of banking, with environmental safeguards, as a’ compensatory

. mitigation option under the Section 404 regulatory program, and cxplxz:zz!y all(m use of

the State Rcvoivmg Fzmd to capitalize mlt;gatron banks :

® Pmmofe Yafuntmy, Cooperative Progmm. With approximately 75.percent of the
Nation's remaining wetlands in the lower 48 States located on privately owned property,
it is clear that cooperation with the private sector in implementation of wetlands

protection and restoration activities {s critical. Advance planning offers an excellent
opportunity to involve the public in general, and property ownmers in particular, in |
devecloping and implementing wetlands protection and restoration pla.ns The

Admmmratwn will support planning activities that include cooperative activities with

" property owners, and will increase support for programs that assist landowners in the

_ mf{:xmatmn pmgmms

implementation of such plans tlmugh restoration, technical assistanee, and nducatxon azzd

i
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® Revise the Execurive Order on Wetlandi. The existing Executive Order on wetiands

(E.O.11990) will be revised to direct the Federal agencies to take a wazg:xshcdf@éosyswm

appruach to wetlands protection and restoration. In addition, it will require Federal

agencics’ that conduct or assist with multi-objective natural resource planning to
: mwrpm‘azc wetlands protection into thcu‘ programs to thc extent prac‘tmabic

‘@ Provide Better and Coordma:td Infanmn and Technical Assistance on Wetland

Bsues. The Federal ageacies will coordinate cfforts to provide States, Tribes, regional

and local governments, and the public with timely, consistent information conceming

wetlands programs. The ageacies will develop a strategic plan for delivering information

on regulatory programs, and encourage the development of innovarive education and
" outreach materials and initiatives o assist the public in understanding wetlands issues.

The Administration will aiso direct the Wetlands Subcommittes of the Federal Geographic

Data Committee to complete reconciliation and integration of all Federal agency wetland

" inventory activities. In addition, the Administration will coordinate wetlands restoration,

~ research, inventory, menitoring, cooperative’ programs, and information and education
aczzvzzm

- C.AGRICULTURE
Issue Deflnition: Two Federal statutes regulate ‘certain. activities in wetlands on agricultural

Swampbuster program, is administered by the Soil Conservation Service (8CS) of the US. ‘
Department of Agriculture; in consultation with the Fish and Wildlife Service of the Department o
of ‘the Interior. The Clcan Water Act Section 404 program is administered jointly by the '
Department of the Army and the Environmental Protection Agency. American farmers have at
times been subjected to needless duphs:anma and frustmmg inconsistency in the implementation
- of these tsm;} statutes. ..

Admmisimﬁmmsmam The Administration recognizes the valuable contribution of

* agricultural producers to the Nation's economy and more generally to the American way
of life. We also appreciate the challenges faced by fanmers as they try to comply with
wetlands regulations, as well' as other environmental requirements affecting farm
operations. As a result, the Admicistration is committed 1o ensuring that Federal wetlands
programs do not place unnecessary restrictions -or burdens op farmers. and other
landowners, while providing necessary environmental safeguards,

. The Administration has identified a number of actions that can be taken o reduce the
impact of these two wetlands protection programs on American agriculture. ‘At the heant
of this =ffort is a commitment on the part of all Federal agencies involved to work closely
and cooperatively to coordinate their work under these two statutes so as 1o increase
efficiency, minimize duplication, and reduce inconsistencies between the programs.
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The following initiatives demonstrate:our commitment £0 protect and restore the Nation's.
wetlands and eliminate unnecessary impacts on the farm community:

. Prior Convérted Cropland Rulemaking. EPA and the Corps have just completed 3 -
rulemaking which assures American farmers that an estimated 53 million acres of prior
converted cropland will not be subject to regulation under Section 404 of the Clean Water
*Act. These lands were converted from wetlands to croplands prior to the passage of the
Food Security Act of 1985, which established the Swampbuszcr program, and no longer -
exhibit wetlands characteristics. The Administration is alse recommending that Congress
include in the Clean Water Act a definition of "waters of the United States” that explicitly
excludes from Clean Watcr Act 3azzsdxcnon areas determined to be prier converted
gropland,

® A Package (o0 Eimzmtz Dupbcaﬁm: ‘and Incam:.macy

The SCS, EPA, the Corps, and FWS signed an mz:zagcncy agreement on Augns: 23, 1993
" that will reduce, existing overlap and inconsistencies in the implementation of Federal
wetlands programs affecting agnmziturai lands by undertaking, within 120 days, the
following initiatives:

- Make the SCS ;bz Lead Agency on Agricultural Lands, The SCS, the Corps, |
EPA, and FWS will develop procedures to provide that SCS wetland delinestions
will represent the final government position on the extent of Swampbusier and
Clean Water Act jurisdiction on agricultural lands. Interagency training programs
will be developed to ensure that agency field staff are properly trained, that
standard, agrewd-upon methods are utilized in making delineation and mitigation
determinations, and that EPA and the Corps, consistent with their statutory
authorities, have the ability to monitor SCS determinations on 2 programmatic
basis. SCS, EPA and the Corps will also coondinate enforcement responsibilities
on agricultural lands to- easure - that the Federal governmeat’s activitics are
equitable; and-consistent. -

- Guarantee Consistency in ﬁeﬁmmhns on Agricultural Lands. In order to
ensure consistency in identifying wetlands on agricultural lands, the Corps, EPA,
" 8CS, and FWS will all use 1the same procedures to delineate wetlands, "The -
agencies will develop field guidance for implementing the 1987 Wetlands
Delineation Manua! to establish procedures for identifying wetlands in areas

managed for agriculture. The agencies will also expedite current effonts to revise

the SCS Food Security Act Manual to eliminate inconsistencies between wetlands
*  delipeation pmﬁaws in th: FSA Manual and the 1987 Manual.

“Greatly Incrme Fawx:rs Cermin@ in Agency Beczswm The Corps, in
coordination with EPA, SCS, and FWS, will propose a Nationwide General Permit
for discharges associated with "minimal effects” and “frequently cropped with
mitipation™ conversions determined. by SCS and FWS 1o qualify for exemption
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from. Swampbuszer pmvzszoas This will provide ‘greater centainty. to the Mation's
farmers that they can reiy on SCS/FWS mitigation determinations. While the
Nationwide permit will include appropriste conditions to protect vaizzzbic
wetlands, an mdrvlduaz review by the Ct}rps and EPA mil ‘generally not
Tequired.

o Clarify that Certain Man~Made Wetlands Are Not Jnrf&d’icrianal. The Corps and
'EPA will incorporate exampies of certain man-made wetlands, such as non~tidal drainage
and irrigation ditches excavated on upland, and irrigated lands that would revert 10 upland
if irrigation ceased, into their regulations to clarify the types of waters that are generally
not subject to Clean Water Act jurisdiction because they are created out of upland.’

® Wellunds Reserve Program. The Wetlands Reserve Program {WRP) offers 2 -
significant opportunity to assist farmers who are interssted in restoning wetlands on their
propenrty. Response by farmers to the nine State pilot program was overwhelming, with
proposals for 250,000 acres of restoration by aver 2300 farmers, The 1994
Appropriatiops conference report provides for 75,000 new acres to be enrolled in the
WRP. When passed this will more than double ~~ to 20 ~ the number of states where
producers can parzicipatc in the program. The recemt Midwest flood has created a
particularly pressing need 1o assist farmers in the voluntary restoration of wetlands that
have historically provided valuable flood ;:mtccuon Congress should fully fund the
Administration’s budget requests for the WRP in 1995, and should cxpancl the program
in the 1995 Farm Bxll ‘

D. CATEGORIZATION

Issue Definition: A persistent ‘criticism of the Section 404 mgu!atc@y pmgam is that the permit
process is inflexible to the extent that "all wetlands are treated the Same*® from a regulatory
perspective.  Such ctiticistns have led to calls for a nationwide categorization system to tank
“wetlands based upon their relative function and importance to society.

Onc proposed approach would require that all of the Nation's wetlands be mapped’ and
categorized “up front™ as either ’kigh-»-“, "medium~", or "low-value.” The ranking baséd upon
this @ priori categorization would, in turn, gavm the regulatory response. at the time of a spesific
permit a;spiwatnon

Aﬂm!niﬂmﬂﬂn.mm. While conceptually a priori categorization and mzkmg may
scem attractive, its technical, fiscal ‘and environmental implications make it unworkable.
For example, simply mapping the lower 48 States at a scale suitable for detailed -
regulatory use would involve 2 mammoth undertaking yielding nearly 14 million maps
and costing in excess of $500 million. Assessing the functions of every wetland in the
country would be a far larger and more complicated task and would require staffing and
funding many times that necessary to complete mapping alone.
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. There is currently no scientific basis for a nationwide ranking of functionally distinct and

- diverse wetland types; any such scheme would be extremely difficult and require many .-
years to develop. The suggestion contained in one legislative proposal that the Federal -
government buy all “high-value” wetlapds would be infeasible from a budgetary.
stapdpoint. The Congressional Budget Office estimates the acquxsumn zosts alone for the
lower 48 States to range between §10 billion and $45 billion.

Finally, an' @ priori categorization and ranking approach would npo! provide for
consideration of the individual impacts associated with specific projects, This makes little
scose from the stapdpoint of z:zzhcr development or wetlands protection. For example,
small projects with minor impacts would be arbitrarily prevented from proceeding in a
*high-value® wetland arca. Al the same ftime, large and environmentally damaging
projects would be automatically approved if they were located in “low-value” wetland
arcas. A nationwide g pripri categorization scheme would further complicate the Section
404 program and would conflict with the Administration's goals of administering a
scientifically sound regulatory program that is efficient, predictable and understandable.

In contrast to nationwide a priori categorization, opportunities exist to provide greater
predictability and centainty in the regulatory process while m::asmg patticipation at the
State and local levels. Local or regionally developed advapce planning at the watershed
level can provide a scientifically sound and workable framework for carly consideration
of variations in wetland functions within the Section 404 program. Appropriate functional -
assessment techaiques can be applied to all wetlands within the boundaries of a particular
watershed or planning arca, and.reasonably foresceable development needs can be
superimposed upon ‘this inventory and assessment to identify appropriate regulatory
responses in advance of specific permit applications. Highly functional aod ecologically
significant wetlands can be identified as deserving s very high standard of protection;
conversely, wetlands with limited function and ecological significance, or activities that
would cause minimal environmental ‘harm, can be xd:nnﬁcd as -appropriate for general
permits of aﬁxr rcgaiazary stmamlmg methods, . :

In the context of individual permit reviews, the Section 404(0)(1) Guidelines currently
provide the Corps.and EPA with the flexibility 10 appropriately scale the regulatory
respouse to reflect the relative function of -the affected wetland, the characier of the
proposed discharge, and the probable environmental impact.

The Administration rccognms that "all wetlands are not the same” and that permit
applicants deserve a timely and predictable regulatory response that is appropriate for the
project being grc}poscd To this cnd the Administration proposes ‘the following actions:

® Issue Section 4&4{&){1)463@:&&:} Ficxtbday Gmwdanw* EPA and the Corps have
issued guidance to their field staff to clarify and standardize implementation of the
Dexibility afforded by the 404(b)(1} Guidelines to make regulatory decisions regarding
the analysis of project alternatives based on the relative severity of the environmental
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impact af proposed dmcha:gcs This gu:dancc clarifies that small projects wxzh minor
fmpacts are subject 10 less ngz:mns permit zmcw than larger projects with more
, substantial egvironmental impacts. )

@ Develop Improved Analytical Tools for Wetands Functional Assessiment. ‘The
agencies will expedite development of a new approach for wetland functional assessment
known as the Hydrogeomorphic Classification System (HGM). . The HGM methodology
is being developed by the agencies and the academic community as an improved
analytical too] 10 make timely and sccurate assessmients of wetland functions. This tool
will assist the agencies in- assessing the relative severity of environmental impact of
proposed discharges to determine an appropriate regulatory respomse wzxsxstcnt with the
404003(1) (}mdt!mas flexibility guidance referenced abovc ]

R gncoumge Axfmnce Planning Effor:s The agencies will provide technical agsistance
- for advance planning efforts addressing wetlands conservation, and will counse! planning
participants on methods to link local or regional planning with Section 404 regutatory
decision making. Wetland categorization will be supported within the context of an
approved advance plan to provide landowners with early identification and
charecterization of wetlands on their property, streamlined permit review, and more’
flexible mitigation s-e:;ucnmg where appropriate. »

® Regionalize General Permits for Activities in ﬁgj‘med Categories of Waters. The
-Section 404 program siready embodics a form of wetlands categorization through use of
Nationwide Permit 26 (NWF 26), a "category of watcrs” general permit that suthorizes .
discharges into isolated waters and headwaters, The Corps will undertake, in close
coordination with relevant State and Federal agencies, & ficld level review and cvaluation
of NWP 26 for the purpose of regionalizing and improving its use. Congress should
amend Section 404(c) to tr:cogzz;zc the concept of regionalizsd “category of waters”
general permits, . )

E. GEOGRAPHIC JURISDICTION .

The term "geographic jurisdiction” encompasses 3 st of wetlands issues that concem the
determination of which waters fall within the jurisdiction of the Section 404 program of the
Clean Water Act. These issues include the delincation manual that specifics the methodology
by which wetlands are identified; the definitions of “wetlands® and “waters of the United 3&8&8.

*artificial® wetlands; and isolated waters. (For “Delineation Training md Ccmﬁcauon

AI)DRES&NG LANDOWNER CONCERNS.)

" Issue Definition: Delineation Manual :
"~ As previously indicated, there has been a great deal of controversy surrounding the manuals that
Federal agencies use in the ficld to delincate wetlands. The 1989 Manual was strongly criticized
by some who claimed that it-was an atternpt by the burcaucracy to greatly expand the geographic

i
1
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jurisdiction af wctiami& regulation without opportunity for public involvement. - The proposed
1931 Manual that followed was roundly criticized by those who claimed that it would greatly
reduce the scope of geographic jurisdiction applied 10 wetlands. o an attempt to resolve this
coptroversy, in the fall of 1992 the Congress directed  EPA fo fund a Natiopal Academy of
Science (NAS) study of wetlands delineation. That study is cxpected to be completed in the Fall
of 1994. Since January 1993, both the Corps and EPA have adopted the 1987 Manual, which
was in use in some parts of the country prior to the issuance of the 1989° Manual.

Wmﬂwﬁm, Tee Clinton m;mstranon*sappans the use cf the 1987
Wellands Delineation Maxual by the Corps, EPA, 5CS, and FWS pending the evaluation
of the NAS study, (Sec "Guarantee Consistency in Delineations on Agricultural Lands™

under AGRICULTURE.) The use of the 1987 Manual by the Corps and EPA has
increased confidence and consistency in identifying wetlands and has diminished the
eontmv::zsy associated with the 1989 and 1991 manuals. If the Federal agencies jointly
conclude that the 1987 Manual should be revised to respond to recommendaticns of the
NAS, any proposed changes will be the subject of & process that will provide full
opportunity for public comment. In addition, any proposed changcs will be field tested

- by the agencies prior to fisal zdopt:o:a to determine their trmpact in the real world.

To mm:asc public wnfiémce in the Scc:zan 404 regulatory program, thc Administration
recommends that the Congress endorse the continued use of the 1987 Manual in the
reauthonzation of the Clean Water- Act. pending mmmcnﬁazzans that may result from
the NAS study, . .
Issué Defiition: Defining "Waters of the US.” and *Wetlands™
The Clean Water Act regulates discharges 10 “navigable waters,” which are defined in 1he statute
as “waters of the United States.” However, the Act does not contain a definition of "waters of
the United States.” Similasly, while the Aot refers to "wetlands,” the statute does not define the
term, Explicit defmitions of these terms in the statute, consistent with longstanding - regulatory
definitions, would clarify {;‘ax:grcssmnai intent with regard 1o the swpc of gcogmph;c 3zmsdxctmn,
under the Act.

Admlnmmign,ﬁoﬂuan The Administration recommends that Congress incorporate the
definition of “waters of the United States™ contained in existing EPA and Corps
mpitmtmg regulations. To provide additional consistency among Clean Water Act amd
Food Sceurity Act programs, *Congress should also incorporaté the definition of
"wetlands™ contained in the Clean Water Act regulatory definitions, which is essentially |
identical to the wetlands definition in.the 1990 Farm Bill. (The Clean Water Act
regulatory definition of wetlands is preferable because some States have used the
definition in State wetlands statutes. 'To adopt a different definitiop at Federal and State
levels of govemnment would only create further confusion in the mg{ziazory program.}

The EPA/Corps definition of “waters of the United States” cxpixc;tiy includes recently
pramaigated languagc clarifying that "prior cmvmeﬁ cwplmés are not waters of the -
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' United Stazcs for purposcs of th.c Clean Watcr Act. Oongrcss shmcid include ﬁns
 clarifying language in statute as well, X

The Adminism_ticn also recommends that Congress add cxamplcs’af “isolated waters”

{e.g., prairic potholes, vernal pools, and. playa-.lakes) to the statutory definition of

wetlands. From a scientific standpoint, isolated wetlands perform many of the same vital

functions performed by other aquatic areas widely accepted as wetlands, such as flood

control and groundwater recharge, as well as providing critical habitat for migratory

waterfow!- and other wildlife, and contribute to achieving the ob;:x:t:vcs of thc Clean
- Water Act both individually and as a class. .

Issue Definition: *Artificial™ Wetlands

Neither the Clean Water Act gor its implementing regulations distinguishes between natural and
© created wetlands. However, certain "artificial” wetlands do not normally exhibit the values and
functions typically attributed to matural wetlands, These artificial wetlands are created
inadvertently from upland by human activity and would revert to upland if such activity ceased.
The fact that these areas are not specifically excluded from the 3zzzzsdwnen of the Clean Water
Act in cnhcr statute or regulation has caused confusion. ‘

&dminfximinn,znﬂm: The EPA and the Corps will incorporate examples of artificial
wetlands, such as non-tidal drainage and irrigation ditches excavated on upland, ioto their
regulations to clarify the types of waters that are gcnl:raliy not subrject to Clean Water Act
jurisdiction because thcy are cmaw& out af upland. - .

. MITIGATION AND MGAﬂOR WG

Issue Definition: ~ Mmgatmg the harmful cficct:s; of necessary development actions on zhc
Nation's waters is a central premise of Federal wetland regulatory programs. The Section 404
regulatory program relics upon a w;uc::t:al apwaach 10 mitigating these harmful effects by first
. avoiding unnecessary impacts, then minimizing environmesntal harm, and, finally, compensating .
for remaining unavoidable damage to wetlands and other waters through, for :xam;sic, the
rcstoraz:an or creation of wetlands. ‘

Mitigation baaki.ng refers to 2 wetland resioration, creation, or enbancement effort undertaken
expressly for the purpose of compensating for unavoidable wetland losses in advance of
development actions, when compensatory mitigation is not appropriate, practicable, or as
environmentally beneficial at the development site.  Units of restored or created wetiand are
¢xpressed as “credits®, and accumulated crcdzts ‘are subsequently withdrawn to offsct “debits”
incurred at the dcvclopmc:zt site. .

Administration Position: The sequential appraach to mitigation provides a logical,
predictable, and reasonable framework for mitigating impacts asseciated with proposed
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development actions. The Administration supponts the usc of mitigation banking in
appropriate circumstancss as a means of compensating for authorized wetland impacts.

The Administration is proposing the faﬁMg éc:xrms fo emsure that im:xgatwn of
wvztmm&i impacts within the Section 404 program is cffecuvc, pmdlc:tabic and
‘consistent with 2 watz::shcd managcmem perspective:

® Issue Mitigation Planning Guidance. The Cotps, in coordination with EPA, FWS ‘

. S§CS, and the National Marnine Fisheries Service (NMFS), will issue guidance to their ficld

staff to clarify the requirements for dcvelc;pmg compensatory mitigation conditions. in
Section 404 permits. This guidance is intended to increase the sucoess- of mitigation
projects in offsetting impacts 1o wetlands and other waters resulting from permitted
activitics. This guidance will assist permit applicants by providing greater consistency
and certainty with rcgard to how Smi:m 404 miligation requirements are applied, -

& Endorse the Use of Mitigation Banking Under the Section 404 Regulatory Pragmm
While a number of technical and procedural questions regarding the establishment and
iong term management of mitigation banks remain, conceptually mitigation banking, with
- appropriate environment safeguards, offers numerous advamagcs Banking provides for
greater containty of successful compensatory mitigation in the permit process by requining
mitigation to be established before permits are issued. Banks are often ecplogically
advantageous becausé they consolidate fragmented wetland mzz;gathz projects inlo one
large contiguous parcel that can more effectively replace the loét wetland functions within
the watershed. Mitigation banks also provide 2 framework for financial resources,
planning and technical expertise to be bwugh: zagr:ﬁm in & fashion often mt possible
with smaiier mitigation ;m;am

Recognizing the advantages offered I:;y mitigntion banking to compensate for wetlands -
losses, Congress should endofse the appropriate use of banking as a compensatory
mitigation option under the Section 404 regulatory program, within environmentally sound
limits. Congress should also cxplxculy allow use of the State Revolving Fund by States.
to capitalize m:t:gatu:m banlcs

o Issue Mitigation Banking Guidonce. EPA and the Corps, in coordination with FWS,
~ NMFS, and SCS bave issued guidance to their ficld staff to clarify the manner in which
wetlands -mitigation banking is appropriately used within the Section 404 regulatory
program. This guidance provides interim direction pending the results of additional
< studies, but will eptourage, within environmentally smmd limits, the use of mmgatmn.,
‘banks for camp::nsataxy mitigation under Scc:tlon 404 .

» Develop Improved Amlytical Tools. The agencies will expedite current cffans heing
coordipated by the Corps Waterways Experiment Station to develop an mprovad wetland
functional -assessment tool, the Hydrogeomorphic Classification System, to.assist in
conducting impact analysis and determining appropriate and effective mitigation measures.
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G. RESTORATION

Issue Definition: This Nation has lost nearly half of the wetland acreage that existed in the
fower 48 States prior to European settlement. Much of this loss was due to Federal policies from
an carlier era that encouraged the drainage of wetlands. The effect of this wetland loss is
reflected in declining papzzia:txons of fish, waterfowl, and other llvmg things dependent upon the
aquatic environment; in degraded water quality; and, most recently, in the extent of ﬁoodmg in
1h¢ Midwest.

The Section 404 régulatory program under the Clean Water Act and the Swampbuster provisions
under the Food Security Act are attempts to stem this loss of wetlands. At best; the regulatory
approach can ensure no further overall pet loss. But to achieve a posz!asrc increase in the Natmn‘s
- wetlands will require the rcstazzzm:z of some damaged: wetlands,

_ Our ability to restore wetlands, panicuia:iy inland wetiands in agricultural areas, has been well-
established over the last decade. A number of private and governmeptal entities have
successfully restored degraded or fost wetlands to productive status. For cxample, the Fish and
Wildlife Service, in cooperation with private landowners across the Nation, has implemented
* 9.500 restoration projects affecting 200,000 acres. Last year, a 50,000 acre pilot of the USDA .
Wetlands Reserve Program received proposals from 2,300 fammers to restore 500,000 acres.

Administration Position: "Restoring some former wetlands that have been drained
previously or otherwise destroyed to functioning wetlands is key 10 achicving the
Administration’s interim goal of no overall net loss of the Nation's remmaining wetlands,
and its long term goal to increase the quality. and quantity of the Nation's wetlands base.

In support of a broad-based effort to restore a portion of the Mation's historic wetlands
base that has been destroyed or degraded in the past, the Administration proposes 1o take
the :’aﬁowmg actions:
o Wetiends Reserve Pragmm The fiscal yz:ar 1994 Agnmﬁm Appmpnaizons
conference report provides for 75,000 new acres 10 be enrolled in the Wetlands Reserve
Program. When passed this will also more than double - 1o 20 ~ the number of States
eligible for participation in the program. The Administration will alse use this program
in the Midwest to restore wetlands in the course of providing financial assistance to
- farmers and improved flood protection for all those affected by the recent flooding. The
Administration will also pursuc’ full funding of the President’s budget request for the
-Wetlands Reserve Program in FY 1995, and will scck tc have this pmgxam cxpandcd in
the 1995 Farm Bill.

. &mm Wetiands Restoration ﬂxrougb ifofantmy, Cooperative Programs and -
Outreach Activities. " Wetlands conservation efforts have historically focused largely on”
.wetlands regulation and acquisition. These programs continue to be essential to 2
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* comprehensive strategy for achieving the Administration's wetlands goals. However,

3 stcmmg the not foss of the Nation's wetlands base and achicving a long-tcrm increase

' in wetlands acreage is dcpcnécm upon restoring wetlands tizat have been drained, diked,
or otherwise dcstwycd in the past.

The universe cf msto:ah!c former wetlands is ;mdez:zmamiy on pnvatc lands, and the
Administration presently bas in place a pumber of Federal programs that focus on or .
incorporate voluntary, cooperative efforts to restore wetlands on private lands (e.g., FWS's
Parmers for Wildlife program, Bay and Estuary program, and North American Waterfow!

. Management Plan Joint Ventures; USDA's Wetlands Reserve, Water Bank, Water Quality

Incentives, Forestry Encmtiv:s, and Stewardship Incentives programs)  The
Administration will review cxisting Federal programs that seek to restore wetiands
through cooperative, voluntary ag,m:mcnts and outreach efforts with private and other
nop~Federal landowners, and will examinc opportunities to expand such progmms
including, céac.atmn and outreach activities.
e Revise t?:t Executive Order on Wetlands, The existing' cxecutive order.on wetlands
will be rovised 10 incorporate the Administration’s interim and long term wetland goals
and 10 establish wetlands restoration as an essential vehicle for Federal and quasi—Federal
agencies to achicve those goals through a voluntary approach,

H. RQLES OF P*EBERAL AGE’%CIES

Lssue Deﬁnizmn* Public support for Federal mziands protection programs, such as the C’Ecazz ‘
Water Act Section 404 regulatory program "and the Pood Security Act Swampbuster program, bas

suffered during recent years from a perception that multiple agency roles in the Administration

of these pmgrams has contributed to confusion, dz:lays overlap, and a geoeral sense that no

single agency is “in charge®. .

Administration Position: “The Administration is m:tlazmg m:ps to streamline the
implementation of Federal wetlands praimmn programs by reducing duplication, ov:riap,
and delay. For example, a memorandum of sgreement has recently been signed to give -
the Soil Conservation Service, in consultation with the Fish and Wildlife Service, the lead
agency for making wetlands delineations and mitigation decisions on ag}culturai Jand (se€

AGRICULTURE).

The Administration is commitied to pmvzdzng for effective and zxmciy participation by
the agencies with roles in Federal programs affecting wetlands while emphasizing the
ultimate role of a single Federal agency decisionmaker. This increased coordination
among the relevant agencies will be accomplished through the following mechanism:

'Y Cantiau;" Implcmca&afionof the 1992 Interagency Section $04(q) MOAs. EPA, the ’
. Corps, FWS, and NMFS have issued guidance to their field staff to improve interagency
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mordzaatwn procedures: cs:ahhshcd in the 1992 Memoranda of Amcmmt under Section”
404(q). These MOAs define a process for expedited review 2nd resolution of agency
concerns regarding individual permit decisions. The MOAs alsc sstablish procedures for

resolving concerns involving the implementation of Section 404 program policy that can
" be accomplished without delaying individual permit decisions.

The agencics will continuc to use the 1992 MOAs and, based on this experience,
determine whether additional guidance or revisions to the MOAs are necessary. It is
critical to the ultimate effectiveness of the Section 404 pmgmm to preserve the
_responsibilities of Federsl resource agencies such as the EPA, FWS and NMFS to reflect
their relative expertise and authorities whilc reducing duplication, overlap, and delay. It
is equally cTitical t0 recognize and understand the Corps’ leadership and final decision-~
making role as "project manager” for the cvaluaz:on of permit app!xmzmns under the
Section 404 mgﬁiatory program.

L. ROLE OF STATE, TRIBAL, AND LOCAL GOVERNMENT

Issue Definlijon: Decisions on where and how to protec? or.restore wetlands can be ofien most
" apprapriately made at State, Tribal, or local levels. However, the current Section 404 regulatory
program is un-at the Federal level, except. for centain waters in one State (Michigan). Many
. States, Tribes, and local governments have their own wetlands programs, which often ov:riap,
are inconsistent with, or are simply distinct from Federal programs, This has m&zitt:d in
mfﬁcxcacy, frustration by the rcgulazcd public, and S}@lﬁmt confusion.

A.dmlniamunn.l’.nﬁﬁan. The Administration is mmmm:d 10 increasing Stat:, Tribal,

and local government roles in Federal wetlands pm&zctzan and restoration efforts. To

increase consistency and clarity and reduce the confusion generaied by the curmrent

relationship berween the Federal government and State, Tribal, and local govemments in

wetlands protection and restoration, and to bring decision making to more apprapnatc
 levels, the Administration is taking the following actions:

@ Assist States, Tribes, and i.acni Governments in Taking a Stronger Role in Wetlands
Protection. The Administration will provide technical and financial assistance and
guidance to States, Tribes, and local governments to assist them in taking mém of 3
leadership role in wetlands protection, ¢.g., through State/Tribal assumption of Section

404, development of comprehensive State/Tribal Wetland Conservation Plans, application

of Statc/Tribal Section 401 Centification authority to wetlands, - development of
Programmatic General Permits under Section 404, and better coordination between State,
Tribal, and local permit programs and the Section 404 program. |

» Provide Incmz:ves Jor States, Tribes, and Regional ard Local Governments to
Integrate Watershed and Wetlands Planring. The Clean Water Act should authorize the

. development of State/Tribal watershed protection programs, requiring local and regional




A FAIR, FLEXIBLE, AND EFFECTIVE APPROACH 21

‘ mw}vcmcnt and Federal .approvai of the State/Tribal programs. Wetlands s;iwuld be

w

other watcr&

- incorporated into the overall watershed approach, with minimum requirements for

wetlands protection and restoration planning. Approved watershed plans would receive
a high priority for technical and financial suppont for activities such as mitigation banking,
advance identification, and categorization under the Section 404 regulatory program.
There would 3lso be a high priornity given to developing Programmatic General Prrmits
that :icfcr to locai r:gzziatm}' programs implementing approved watershed plans

@ Increase Deference to S‘taz‘t, Tribal, Regional, and Local B’e:lands Decisionmaking.

The Corps will issue guidance which Spncmﬁcs the circumstances under which State,
Tribal, regional, and local programs can effectively regulate Section 404 activities,

through issuance of Programmatic Geneal Permits (PGPs). The guidance will also ctarify -

the saIcguarés required 10 ensure tha’t ihcsc pmgrams adcquatcly pmtecz wctlands azzé

¥

The use of PGPs is designed to increase the roles of State, ’I‘nbai mgmnai and local

governments in wetlands protection, provide an incentive for watershed planning efforts,
and reduce redundancy and overlap berween these programs and the Federal Section 404
programt. The Administration recommends that Q}ngrm amend’ Section 404{c) of the
Clean Water Act to provide explicitly for issuance of PGPs with appropriate

 envirommental safeguards for approved State, Tribal, n:gmna! and local mgt;iazcry

programs.
& Endorse Swre{?hbai Wetlands ﬁamewaaan I’Ian.;;. Céng’css should endorse the

development of State/Tribal comprehensive wellaad plans, with the goal of supporting
State and Tribal efforts to protect and manage their wetlands resources. EPA is currently.

funding the development of 22 State Wetlands Conservation Plans; Congress should
provide EPA the authority to use its Wetlands Grants pmgram to fund be&h their
development and :mpicmcntation

& Encourage Sfateﬁhbal Assampnm of Section 404, Copgress sbeuié provide EPA the
authority to use its Wetlands Orants program to fund both development and
mpicmcntatmn of State assumption of the Section 404 program. lu additios, Congress
should authorize partial assumption of the Section 404 program by States and Tribes as

" an interim step toward full assumption. By authorizing partial assumption of discrete

-aveas within State or Tribal jurisdiction, the State/Tribe can get experience with the

program as it develops full statutory cquwaimy, and the ?c:icm! government can defer

" to the State/Tribe as carly as possible. .

. Prowdz States/Tribes w;t?: Access to Wetlands I)eimem:: Training. State and Tribal

agencies will be encouraged to participate in the Federal interagency wetlands delineation

“training and certification programs 1o szrcng:fwa their abilities to conduct wetlands

‘ dcimcatmns, and to improve conszszcncy in wetlands identification among State a.nd

Federal wetlands pmgrazzss
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J. SCOPE OF REGULATED ACTIVITIES

Issuc Deflnition: The Clean Water Act Section 404 program regulates “discharges” of dredged
and fili zzzazmal to wetlands and other waters of the United States. In the past, these terms have
bezn mzcxprctcd in a way that created mgtuazory *loopholes” under which certain projects could
be desigued, using expmsm and snpb:stmtcd methods, so that thcy dzd not mquur. Section 404
© authorization.

The cnvimm:zcntal effects of these projects gn wetlands are no diffe:’raat, than less sophisticated
© projects involving discharges of dredged or fill material, which have been regulated under Section
. 404. Also, these loopholes have led to inconsistencies in how the Section 404 program has been
implemented around the country.

Adminiﬁmiﬂaﬂnslﬁﬁm The Admm:mnon has issued a final mguiat:on, and is asking

Congress to take corresponding legisiative action, to close these regulatory toopholes by

clacifying the types of activities that involve discharges of dredged or fill material sub;m:
.t Scc:zazx 404 review.

’I‘:rc following actions will result in better protection of wetlands, and improve the
faimess, predictzbility, and con.sxs:cmy of the Section 404 program. -

. Clanb Definition of "bmhmge of ﬁrtdged Material * Ugnder the final rule, this
term is defined to ensure that discharges into wetlands and other waters of the United
States will be consistently régulated when they are associated with cxcavation activities,
such as ditching, chaonclization, or mechanized landelearing, that bave cuvironmental
effects of concern. The rule explicitly excludes from Section 464 regulation discharges
associated with activities that have only de minimis, or inconsequential, environmental
effects. In an cffort 10 reduce the impact of these changes oo the regulation of minor
activities with only minimal adverse environmental effects, the Corps will coordinate with
EPA to develop additional general permits anthanz:ng such minor activities. The reviged

- definition does nor affect the existing mmpuons in Section 404(f} for angomg farmmg'
ranching, and silvicultural activities.

o Clarify Definition of "Discharge of Fill Material.” The agencies also are cianfymg
the definition of “discharge of £l material® to ensure that activities in waters of the
United States that involve the non-traditional use of pilings (¢.g., shopping malls, parking
garages) will require Clean Water Act authorization. In an effort to reduce the impact
of these changes on the regulation of minor activities with only minimal adverse
cavironmental cffects, the Corps will coordinate with EPA fo develop adcittlonai general
permits that authozzm such sctivities. . ,
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o Legislagive Clarification 'of Scope *oj" ‘Activities Regulated Under Seéé’a:x 404,
“  Congress should amend the Clear Water Act to make it consistent with the agencies'
rulcn_aaiging ' o . . .

K. STATE OF ALASKA

Issue Definition: The extent and nature of Alaska wetlands reflect, in part, climatolagical and
phys:ogzap%zzc conditions found in no other State. More than 99 percent of Alaska's wetlands
remain, and much of the State's devclapabéc lands are wetlands, This abundance of wetlands in ,
combination with Alaska's short building season, leads some to claim that the Section 404
program places a2 heavier burden on. Alaskans than on the rest of the country, .

The previous Administration attempted t0 address some of these concemns by proposing the
"Alaska 1% rule” which would bave exempted weilands in Alaska from mitigation requirements
unti! one percent of Alaska's wetland resources had been developed. The "Alaska 1% rule” was’
published for public comment in November 1992, and 83 percent of the over 6,500 comments
received objected to the rule, raising concemns about its potential impact on the environment.

Objections to the proposed.rule fmu&d'ﬁn_ several key considerations:

@ An additiopal 1.5 million acres of Alaska's wetlands would be destroyed before the one percent
" threshold would be met, inctuding potentially all of Alaska's 345,000 acres of extremely valuable
© coastal wetlands. Wetlands fosses in Alaska bave historically been greatest in coastal areas where
the State’s population is’ concentrated. For example, losses of high value coastal wetlands near
the cities of Azzcharagc and Jupeau are cszuzatcd to exceed 50 pem:ni of theu h;su;rxc base.

@ The pmpmcd rule would binder management efforts for several chcmiiy listed or proposed |
threatened and endangered species that utilize Alaska's coastal wetlands, as well as bastening the
listing of additional candzda.tc species .

. Althngh full in~kind compensation is often not passizxic or practicable, oppomzmzzcs do cx:st
for restoration or rehabilitation of disturbed areas in proximity 10 2 pm;x)scd dcvcicpmmt that
have the potential to benefit affected ﬁsh and wildlife papsziatwns _ S

& There is coough flexibility in the existing Section 404 rcguiazcry program to respond to
Alaska's unique concerns administratively. During the last 20 years, of the approximately 4,000
~ permit ap;ziz::anons received by the Corps' Alaska District, only 108 (2.7 percent) were denied;

the remaining applications were either issued as mdmdaai or general permits, or withdrawn. Of
the more thas 3,000 individual pcrmxt$ issued, oniy 158 {0.5 percent} ::qmrcd compensatory
mitigation,
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Admlmslmllnn.l!qslﬂnn. Boc:ausc of the s:gmﬁmm adverse cnvxronmcmal conscquences
that it woulid allow, the "Alaska 1% rule® will be withdrawn. The best way to address
Alaska-specific concerns regarding the Section 404 program is through targeting the
specific areas where questions about program poticies or implementation have been raised.
Finalizing the proposed "Alaska 1% rule” would havc far broader and avoidable adverse
cnvuonmcnt.al consequences.

The EPA and the Corps will, within the next 90 days, initiate meetings with the Federal
resource agencies, State and local government agencies, representatives of native villages,
industry groups including oil and fishing interests, and ¢nvironmental groups, to consider
other environmentally appropriate means to assure regulatory flexibility and the feasibility
. of alternative permitting procedures in Alaska. .

In saddition, the Administration is proposing a number of actions to improve
implementation of the Section 404 regulatory program nationwide (¢.g., issuing guidance
on flexibility in the Section 404(b)(1) Guidelines, mitigation banking, mitigation planning,
advance planning, programmatic general permits; establishing an administrative appeals
process; providing for more explicit consideration of wetland functions; and regionalizing
Nationwide Permit number 26. Sce earlier discussion for details). These actions, in
combination with any Alaska—specific proposals developed as a result of the process
outlined above, should contribute. significantly to addressing Alaska's concerns with
implementation of the Section 404 rcgulatory program ‘
/
L. TAKINGS ‘

4 .

Issuc Deﬂnltlon +Some critics of the Section 404 regulatory program have asserted that chcral

cfforts to protect wetlands constitute a “taking” of private property and require compensation
under the Fifth Amendment of the Constitution. Critics of the program’ have proposed legislation -

that would . characterize permit denial dcc;snons and other Scctmn 404 regulatory actlons, as
“takings" requiring compensation. ‘ oy

Adm.inistmlnmﬂnsmnn. Thc Administration strongly supports private property. nghts
The cquitable administration of any Federal regulatory program involves more than strict
techinical considerations and must include sensitivity to the rights and cxpectations of
_ citizens. Implementation of the Section 404 program often requires a balancmg of
environmental protectlon. pubhc interests, and individual interests. .

Many activities undertaken on wetlands cither are not regulated at all, are explicitly
exempted from regulation, or are authonzed by gcneral permits. . In situations where
individual permits are required, the Federal agencies can work with permit applicants to
design projects that meet the requirements of the law and protect the environment and
public safety, while protecting the property rights of the applicant.

However, in rare instances the public interest in conserving wetlands may substantially
interfere with the rights of landowners. In such instances, che}'al action will be based


http:implementation.of

A FAIR, FLEXIBLE,. AND EFFECTIVE APPROACH = 25

, on the proposmon that restrictions on thc actions of the property owners in qucsz;en are
. called for in'order to protect the property rights, safety, environmental or economic
inferests of other mdmduals or thc community at Mrgn

‘In those situations where the necessary restrictions on use amount to a taking of the
property, the owner will, of course, be entitled 1o compensation. Moreovgr, where a
property owner believes that government action amounts to a taking, the ocourts are
available to review such claims and to determine whether compensation is due.” Due to
the unique nature of each situation, these issues must be considered on a case-by-case
. basis. Thércfcrc, the Administration does not Support a lcgislativ‘c approach 1o this issue.

The Administration is stropgly mmzﬁcd to reducing the impact of the 404 program on
landowners. Many of the Administration positions that have been described in this paper
are designed to make the program as cfficient, predictable, consistent, and cquitable as
possible (see ADDRESSING WQWNER CONCERNS, AGRICULTURE aud
CATEGOR&ZA‘IEQN}

] V1. CONCLUSION
This comprehensive reform package represents a tremendous mrﬁmi{y 10 move beyond the
unnecessary polarization that has characterized the wetlands ;xziz::y debate in recent years. While
. divisive, that dcbatc has not been without value,

"The critics of the weilands regulatory program have performed a service to the country by
highlighting the need for meaningful reform in the administration'of wetland regulatory programs,
Many of the much~needed reforms contained in this package ~ such as permit deadlines, an
appeals process, the use of mitigation baoks, and increasing the role of State and local
government in wetlands rcgulatmn o havc been proposed by eritics of the current regulatory -

program.

. The supporniers of wetlands protection have also pcrfonncd a sarvicc by helping to inform the
Nation of the environmental and economic importance of wetlands, a vital natural resource that
was once routinely dtstreycd Their strong oommutmcnt to protcctmg and n:stcmng this vzza.i ‘
resource is aiso reflected in this package. .

‘Ihctc will, no dﬁabt be individuals on cach side of thts divisive dcbatc who will not bc entirely
. pleased with every element of this reform package. But our approach -provides effective
" protection of an important natuwral resource do a manner that is both fair and flexible, thus
recognizing both the value of wetland resources and the need to minimize regulatory burdens.

¥
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" VIL !’QS’I‘SCRI]"I‘ K..ESS{}N'S FROM THE FL(}OD

The eotire l\fatmn shares the pain af those Americans experiencing the physical dcstmcnon and
ecomomic loss caused by the disastrous floods that have devastated the Nation's heartland: Many
lives bave. been lost, and billions of dollars in damage bave been caused to propenty and crops.
In the short term, we must use the tools available to us to assist those struggling to deal with
severe economic hardship due to the floods. We must concentrate our attention on helping
people rebuild their lives by protecting our riverfront communitics and providing assistance 10
businesses and the agricultural community adversely affected by the floods. )

We must also look to the future, and learn from these floods how to more effectively protect
buman health and safety, pmpmy, and the environment. Many scientists have conciuded that
past manipulation of the rivess in the Midwest has contributed to the current level of devastation
by separating the river channels from their natural ﬁaﬁdplams eliminating millions of acres of
additional flood storage capacity. Wetlands within the floodplain and higher in the watershed
reduce floods by absorbing rain, snow melt, and floodwaters and mieasmg it slowly, thereby
reducing the sc.vcniy of downstream ﬂooémg

We must be cz‘mtwus not o n:pcat policies and practices which may have added 0 the
destruction caused by these floods., Onc way 1o assist landowners while alleviating some flood
risks is through funding wetlands restoration and acquisition programs targeted o help those in
flood-ravaged areas. Programs such as the USDA Wetlands Reserve Program provide farmers

with much needed support and increase the quantity of flood-absorbing wetlands in this region.

Of course, we recognize that wetlands and river system restoration and protection alone will not
suffice, It will be critically important that we quickly rebuild many of the flood control
-structures. However, we have leamexd the importance of also looking at alternative non-structural
measures that may provide as much or better flood damage reduction at the same or lower cost.
~ Such measures would include using more patural river corridor systems and wetlands. In the

longer term, it is important that o/l potential flood control measures, both structural and-non- |

structural, be considered and evaluated from a pragmatic and cost-benefit standpoint.

It is not a question of whether 1o protect cities and farms; it is a question of how best 1 protect,

thern. In the case of riverfront communitics, protective levees may be the only reasonable

answer, but in other tircumstances, non-structural measures may make more sense, We can -

identify ways to protect and festore our river and wetlands systems so that they work for us,
imegrated with structural flood control measures. Of course, wetlands that provide flood control
generally will also provide other important functions, such as fish and wildlife habitat, water
quality improvement, and recreational opportunities. n our response to this flood-bome tragedy,
the Administration will pursue mecasures that are the most cffective means to pmvcm this
catastrophe from happening again. Doubtiess this will involve 2 combination of repair and
construction of flood control structures together wzt!: restoration of natural flood attenuating river
and wetlands systems. . :
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MEMORANDUM

SUBJECT:. . The Watershed Approach: Our Framework for Ecosystem Protection

FROM:  Robert Perciasepe , ' '
Assistant Administrat

TO: Office of Water Office Directors
Water Management Division Directors
Environmental Services Division Directors
Chesapeake Bay Program Director
Great Lakes National Program Director
Gulf of Mexico Program Director

Ecosystem protection is at the core of Administrator Browner's goals for
reorienting EPA towards a more holistic approach to environmental protection. The
Administrator has called on us to forge partnerships with States and other public and
private parties to achieve place-based environmental protection. We also must build

" the programmatic framework and the tools that are essential to make place-based
protection work. In response, senior EPA managers created a consensus calling for
ecosystem protection that is driven by the key envirorunental problemns that occur in
particular geographic places. As envisioned, such environmental management would
be based on sound scientific information and techniques, and integrate goals for long-
term ecosystem health with those for economic stability and involve stakeholders from
the places to help define the problems, set priorities, and implement solutions.

Place-based environmental protection is not new to the National Water Program.
We are supporting over 130 place-based initiatives. These include nationally known
and treasured watersheds like the Chesapeake Bay, the San Francisco Bay Delta, the
Everglades, and the Great Lakes. Locally treasured watersheds are included foo, like
(lear Creek, Colorado; Beaver Lake, Arkansas; and the Chehalis River in Washington,
Our experience has taught us that we need to improve our programs to make them
work better for States and other partners who are pursuing a place-based approach.

In May, I established the Watershed Management Policy Conunittee because I
believe that, through the watershed approach, we have the opportunity to establish
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_ national leadership in realizing the vision for ecosystem protection supported by
Admindstrator Browner, | know that many of you share my belief. The Watershed
Management Policy Committee will serve as a leadership forum for coordinating the
water program to support the watershed approach and thus implement ecosystem
protection. This memo defines my vision for ecosystem protection through the
watershed approach. [am exdted about and committed to moving this effort forward.

VISION FOR EPA'S WATERSHED APPROACH

Cleant water and heaithy, sustainable ecosystems
as a result of comprehensive yet tailored
water resource management everyiwhere.

We will know we have achieved our vision when our work is driven by
environmental objectives rather than programenatic requirements. This rmeans
coordinating and tailoring the services we provide to meet the needs of ecosystems,
Consistent with the Agency’s mission, we view ecosystems as the interactions of
complex, dynamic communities that include people with their physical surroundings;
thus, healthy ecosystems provide for the health and weifare of humans as well as other
living things.

We can achieve our vision over time by working together--increasingly
integrating assessments, aligning priorities, and coordinating actions, while maintaining
the important environmental improvements we have already made. Programs
individually working on a watershed basis will not be sufficient to attain our vision,
rather a concerted effort to integrate our programs inte a unified, national water

program is required.

GUIDING PRINCIPLES FOR EPA'S WATERSHED APPROACTH

A few key prindples guide EPA's watershed approach.

* Geographic Famxs~hrianagemént activities are directed within specific
geographical areas, typically the areas that drain to surface water bodies or that
recharge or overlay ground waters or a combination of both.

¢ Action Driven by Environmental Objectives and by Strong Science and Data—
Coliectively, managers employ sound sdentific data, tools, and techniques in an
iterative process that includes: characterization of the natural resources and the
comrnunities that depend upon them; identification of environmental objectives
hased on the condition of ecological resources and the needs of people within the
community; use of scientifically valid methods to characterize priority problems
and solutions; development and irnplementation of action plans; and evaluation
of effectiveness,



* Partnerships—-Those parties most affected by management dedsions are
invoived throughout and shape key decisions. Management teams include
representatives from local, State,” and Federal agendes, and appropriate public
interest groups, industries, academic Insttutions, private landowners, and
concerned citizens. This invoivemnent ensures that environmental objectives are

- well integrated with those for economic stability, and that the people who. .
depend upon the water resources within the watersheds are kept well znformed
of management concerns and actions and are invited to participate in planning

and implementation activities.

* Coordinated Priority Setting and Integrated Solutions--The ultimate goal of
EPA's water program is to facilitate attainment of environmental obiectives
everywhere in the United States. Because needs vary from place to place, and
because there are limited resources, and because there are numerous water-
related programs at all levels of government, a comprehensive,
multorganizational approach is required. Through coordinated efforts,
appropriate parties can establish priorities and take integrated actions based on
consideration of all environmental issues, including threats to public health
{including drinking water supply} and surface and ground water, as well as the
need to protect critical habitat and biclogical integrity.

WHAT DOES THIS MEAN FOR WATER PROGR AMS?

ETA will promote and support the watershed approach at local, State, and
Federal levels and implement our programs in a manner tailored to meet the gpecific
needs within watersheds. We recognize that successful management of specific
watersheds is critically dependent upon State and local governments and citizens who,
in many cases, will develop and implement action plans and who have the keenest
sense of the problems and opportunities presented within their communities. Because
our programs are generally implemented by the States, however, we will look to States

to create the frameworks through which we support local efforts.

» Invest in State Reorientations —States are pivotal in providing coordination and
direction for the watershed approach. EPA will encourage States to merge their
planning for all water resources into one truly comprehensive effort. To that
end, EPA will promote and support comprehensive State programs through
which States:

- Map the watersheds {this includes making decisions about scale and
"nesting” of watersheds as well as providing for addressing surface and
ground water issues);

- Set and/or adopt goals {e.g., water quality standards, drinking water
MCLs, overall no net loss of wetlands);

: Throughout this document, the word "Siates” is maant o inciudce the States, Terrizovies and aligible Tribes,

-3



- Establish priorities (uitimately combining the priorities of specific
programs into a comprehensive set of priorities);

- Convene and gversee rmanagement teams {commissioning existing teams
as appropriate}; and

- Implement integrated and effective solutons.

In some cases, for example, in those watersheds that cross State or national .
boundaries, EPA and other Federal agencies may provide leadership for
management efforts,

* Realign Federal Services to Meet Local Needs as Defined through State
Programs—-EP A and other Federal agendes will provide finandial and technical -
support for comprehensive State watershed programs and, through the States,
local watershed teams. ‘

In particular, EPA will continue to provide guidance for establishing criteria and
standards on a watershed basis and expand its focus to include: 1) issues facing
Native Americans and economically disadvantaged minorities; and 2 physical
and biological endpoints, such as habitat and wildlife. To enhance good
decision-making, we will continue % support com prehensive mlaglcal risk
assessment and to improve modeling tools. We also will improve monitoring
capabilities and coordinate monitoring programs to provide sound informatiors;
and we will provide guidance to identify appropriate environmental measures of
SUCCesS.

In addition, as appropriate we will implement programs on a watershed basis
(e.g., permit decisions and targeted nonpoint source grants to accelerate
watershed-based runoff control) and streamiine program requirements,
providing for multipurpose planning, funding, and reporting.

EPA will continue to develop partnerships with other Federal agencies, as well as

with States and local governments and nongovernmental organizations, to
achieve our vision.

KEY QUESTIONS ABOUT THE WATERSHED APPROACH

How can the watershed approach achieve EPA’s vision for ecosystem protection?

The watershed approach is entirely consistent with and can serve as a foundation
for place-based ecosystem protection; thus, it can help achieve EPA's vision for
ecosystem protection. Irxleed, the momentum angd success of the watershed approach
and its "predecessors,” the National Estuary Program, Great Water Bodies programs,
and the Clean Lakes Program, strongly influenced the development of EPA’s ecosystem
protection approach.



‘How can the watershed approach address both ground water and surface water
protection?

To be comprehensive, the approach requires consideration of all environmental
concemns, including needs to protect public health (including drinking water), critical
habitat such as wetlands, biclogical integrity, and surface and ground waters. Itis

. - Critical that all relevant programs coordinate priorities so that all water resources are .

more effectively and efficently protected. This requires improved coordination amcmg
Federal, State, and local agencies so that all appropriate concerns are represented. Such
involvement is especially important to integrate our emerging programs—ground water,
wetlands, and drinking water source protecion-with older program frameworks. So,
for exampie, the priorities set by Comprehensive State Ground Water Protection
Programs (CSGWPP), Wellhead Protection Programs, National Estuary Programs, or
State Management Plans for Pesticides would be considered along with those for
wetlands protection and our more traditional programs for point and nonpoint source
pollution prevention and control.

When delineating geographical areas as managernent units, boundaries should
be constructed to accommodate hydrologic connections and processes and address the
problems at hand. So, particular management areas may vary depending on the
problems to be addressed. For example, when ground water contributes significantly to
surface water flow, the management unit should include the ground water recharge -
area. When the vuinerability of drinking water to contamination is of primary concern,
then the drinking water source (e.g., reservoir or wellhead protection area) should be
the area upon which attention is focused. When the protection of an aquifer is of
primary concern, the management area should include the overlaying or recharging
area and recognize impacts upon surface water.

How do we invest in the watershed approach while maintaining cur baseline levels
of protection?

We have made great strides in improving water quality through the application
of standard, national measures, particularly for point sources (e.g., technology-based
controls) and for drinking water at the tap. We have an obligation to continue the
statutory mandates and our base programs (i.e., traditional grants and regulatory
programs). Our challenge is to reframe our implementation activities through the
watershed approach in a manner that will allow us to better fulfill those obligations.

To be most effective, the watershed approach depends upon improved
cocrdination of all programs, so, it will require incremental adjustments to the
application of national programs. The NPDES watershed sirategy provides a good
model. Regional staff are assessing to what extent the States are applying watershed
approaches and how the NPDES program may need to change to support each State in
its effort. It is likely, for example, that the NPDES program will become more
custemized, State by State, gradually providing for cooperative monitoring and
synchronized permits, and promoting mechanisms to deal with cumulative impacts of
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point and nonpoint sources. The realignment will be realized over time as the Regions
and States build their capacity and break down barriers to using the watershed
approach. Stmilarly, as our place-based programs, such as National Estuary Program
Comprehensive Conservation and Management Plans or State CSGWPPs, are endorsed,
the Agency will work to support their goals and objectives. Although this requires an
initial investment in coordination and program reorientation, we anticipate that both
EPA and the States will ultimately save resources as we reduce duplicative efforts and
better target controls in watersheds.

Because there are limited resources and a multitude of programs with specific
goals and objectives, priorities will need to be cross checked and sorted out among
programs. We are not suggesting that States stop all current activities in order to adopt
coordinated watershed-based planning and priority setting; rather, we supporta
" phased-in approach whereby those implementation activities that have already been
identified as high priority continue to be implemented as States, with EPA support,
build comprehensive planning mechanisms. Over the long term, however, we envision
that all water resource planning should be carried outin a coordinated fashion and that
implementation activities in particular places will correspond to the goals and objectives
. established jointly by watershed communities, the States, EPA, and other stakeholders,
We will work with the States to set the framework necessary to carry out joint planning
and priority setting. Fortunately, computer technologies, such as GIS, are available to
help us sort out overlaps and conflicts in goals, objectives, and priorities.

We will continue to build on the successes of our place-based programsand
increasingly integrate assessments, sort out and establish joint priorities, and coordinate
actions among programs in order to realize the transition to the watershed approach.
Whether a State starts with its NPDES watershed strategy, its CSGWPP, its Wetands
Conservation Plan, its National Estuary Program, its Great Water Bodies Program, or
other water resource, place-based strategy, we will support the State in moving o an
even more comprehensive approach to protecting water resources. Ultimately, we hope
to see comprehensive State watershed programs that involve all appropriate State
agency staff in setting goals, establishing priorities, convening and overseeing
watershed teams, and implementing integrated and effective solutions,

How will eriteria and standards accommodate the watershed approach?

The existing criteria and standards program provides the statutory basis for
delivering the data, information, and tools needed to support and enhance water
resources management decisions. To meet watershed needs, the program is moving
beyond its traditional focus on toxic chemicals. In addition, the ecological risk
assessment framework provides a structured scientific method for identifying and
assessing the problems impairing the waters and for assisting local decision makers in
determining the ecological potential of watersheds and uses to be included in the
applicable water guality standards. Similar work provides the basis for drinking water
standards that drive efforts to protect source waters or decisions to treat the water prior
to public use. An expanded suite of criteria and implementation guidance will cover
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factors affecting the chemical, physical, and biclogical integrity of waters within

watersheds and result in the adopnon of new water quality standards. In turn, those
new standards will serve as environmentia] objectives and provide the statutory basis
for implementing the poliution prevention and source control measures identified for

particular watersheds.

NEXT STEPS

Over the next few months, under the direction of the Watershed Policy
Committee, EPA's water program managers will reevaluate and make a commitment to
carry out the specific work needed to support the watershed approach. The resultant
. action plan will include and specifically address these broad directions:

* Erthance Interagency Coordination
- Obtain Commitment-Take action to reaffirm commitment to and provide

direction for coordinating Federal activities.
- Provide Support~Provide assistance to the States as they assemble State-
focused interagency teams and support local watershed gcosystem pmtectmn

: efforts,

* Build State Watershed Programs--Continue to integrate exdsting program-specific
efforts, such as the NPDES watershed strategy, CSGWPP, the emerging
drinking water source water protecton initiative, State Wetland Conservation
Plans, and State Nonpoeint Source programs, into comprehensive State
watershed programs.

* Expand the Toolbox~Develop teols (methods, models, criteria, indicators,
monitoring, etc.) that are necessary for efficlent and effective watershed
management and facilifate their application. A particular effort is needed to
ascertain how to establish joint priorities across different environmental
protection objectives and programs.

¢ Improve IntraBPA Coordination
- Streamline Program Requirements~For example, provide for multipurpose
planning, funding, and reporting for State and local watershed efforts.
- Network--Building on CSGWPF's success in networking, establish
relationships with other EPA offices to garner support for the watershed
approach. ‘

* Reach Qut to Watershed Stakeholders
-  WATERSHED '95—A national conference to promote the watershed approach

among all stakeholders. .
- Publicize Qur Effort--Publish a united report on watershed accomplishments.
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Most importantly, working with otir colleagues in the public and private sector
and especially our counterparts in the States, we will continue to build the necessary
framework and clarify the work to be done to achieve our vision.

CONCLUSION

Today more than ever there is a critical need for comprehensive environmental
protection. The world is not compartmentalized; connections are the rule. We cannot
make decisions about ground water without considering surface water and vice versa.
We cannot make dedsions about environmental impacts without considering economic
and social impacts. As John Muir put it, "When we try to pick out anything by itself, we
find it hitched to everything else in the universe." To be fiscally responsible, we must
work closely together to eliminate duplicative efforts and, even more troubling,
conflicting efforts. But most importantly, to be ecologically responsible we must
connect our own work in order to reflect, respect, and effectively protect the vital
ecosystem connections that are characteristic of our environment, I'm looking forward
to working with you to accomplish our vision. »
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