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UNITED STATES ENVIRC , 

WASHINGTON, D,C, 20460 

JUL 14 1994 

, , 

MEMORANDUM 
, , 

SUBJECT, Anr.ouncemenfof Actions for Strengthening EPA's Tribal Operations
,', .. , 

TO, 'Assl~tant Admil1istratorsi 
,",neral Counsel 
Inspector ,",nera! , 

" , 

Associate Administrators· , 
Regional Adl1l inistrators, 
Staff Office Directors 

Over the last five months a team of Senior E~A, managers and a workgroup of EPA staff 
,ave been working 10 identify ways to strengthen Tribal operations throughout the Agency," I 

would like '0 thank .hose who workod on the team for your time and valuable contributions, 
Thanks also to all of you for your support for improving EP Ns Indian program and increasing the 
Agency's ability to assisl Tribes in the development and imptementation of their enviroMtental 

. protection programs. ' ,. . • 
, , 

Attached if, a document outlining steps we should irnplemellt promptly throughout the 
Agency, Although ma:-.y of you are alr~dy working to improve specific areas ofTribal 
operations, additionai steps are needed to address critical gaps in Tribal environmental protection 

.R,nd .to improve ou~ govemment~to ..govemment partnership with Tribes. We can make significant. 
progress' within lhe next year~ 'while continuing to search for additional opportunities to 
strengthen EPA's 1ndian pr6gra~, 'W.hen our new Office oflndian Affairs beginS operation this 
fall, it will assist in carl)'ing out this action agenda, as well as, developini coordinating and 
promoting broad, longer~term activities for Tribal envlfonmental proteCtion, 

: '..I ask each ofyou to continue to make this e!fort a high priority,, , 

Carol M, Broviner 

Attachments 



, . . .. 


,, " 

TRlllAL OPERATIONS ACTlON MEMORANDUM 

July 12; 1994 

, To help improve communications and understanding between EPA and Tribes, 
Administrator Browner,bas established .'new EPAffribai Operations Com.mine. (TOC), which 

, 'includes 18 Tribal repreientatives",At the Com.minee's first meeting,'on Februai}' 17.1994; the 
·Adm,in;strator, in order to respond to Tribal re~ffimen9atjons, authorized a gr9uP ·of' seroor . 

,': managers from EPA Headquaners'aitdRegioris to develop recommendations. in consultation with 
the Tribal members of the TQC. on ways to strengthen EPA's Tribal environmental'programs and 
daily operations. pursuant wthe implementation of the 1984 Indian Policy, This team of EPA 
managers has worked on a variety of issues over the last five months, 

. ,.. 

, On May 26. 1994. 'at the Second Nati,onal Tribal Conference on EnvirOnmental , 

Management in Cheroliee, Notth,Caiolina,' Administrator Browner announced her intent III create 

a new Office oflndian Affairs and set October 1994. as the iarget date for it to begin operations, 

:Although,this Office "'iiI' have the lead for coordinating cenain,activiiies, most ofthe ' 

responsibility for developing and implementing Tribal environmental protection 'programs will 


, remain with the Regions and Headquaners Program Offices, Therefore. we need not walt until 
,the establishment of the Office to promptly begin tb. implementation of the following actions, 

Tbe following action items are intended to strengthen EPA's Indian {lfogram by ( 
supplementing current activities, Although a Federal Register notice will invite public revieW and 
comment on the functions oflhe new Office ofIndian Alfairs (some o[Which are similar to the 
actions described below), EPA need not delay its etrotts to strengtben Tribal operations, The 
public may have additional ideas about actions we should ti.ke and tbere may be refinements in 
our thinking, However, consultation with the Tribal Operations Commillee members and ' 
responses '~eceived to a mailing to Tribal Leaders in June suggest ~e are. generaUy on the right 
track. . 

Recognizing that many of these actions are new or wet:e nol previously identifie~ as 

priorities, each Aisistant and Regional Administrator WiU need 10 make some difficult resource, 

allocation decisions to provi4~ the necessary people a.,d resources to begin to meet the'" chaUenge 

of strengthening EPA's Tribal operations, ,Each Assistant and Regional Administrator, in 

proceeding in tbe implementation of the foiloWing actions. would benefit greatly from the 

experience and working knowledge of the Headquatters Program and Regional Indi.." 

Coordinators (the National Indian Work Group) and from consultation with theTTibal . 

rep~esentatives to the Tiibal Operations Conwhtee_ These individuals have a great deal of 

information on Tribal needs and priorities, 


. in order to document and measure the Agency's prog.re~s and successes 'on strengt~ening 

the implementation of Tribal environmental protection and to facilitate early feedback on that 

progress, each Assistant and Regional Administrator will be asked to report. withi~ 6 months 

from the issuance of this memorandum, to the Administrator on the status ofhislher 

implementation efi"ons. 
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. 1) 	 Tribal Environmental Workplans: in ord~r for EPA and Tribe. to plan for and respond 
effectively to Tribal environmental problems, the Agency and Tribes need to ,establish a 
base description of 'he types ofenvirorunental problems and priorities Tribes .face and then 
,form~late specific workpllins for responding to the problems. To facHitate and support 
such a c<loperatiye EPAITribal effort, each Regional Administrator shoula promptly begin 
to work with Tribes to develop envirorunental workpl.ns. to include the Tribes'. plans to 
manage authorized environmental programs andlor their need for federal teChruca! 
assistance, education.a~d jmplementation and management of environmental pr9tection... 
Each Regional Admini.ir.tor has the flexibility to. detertnine, in consultation with Tribes, 
the most appropriate v.:ay to ·deY.elop.these workplans . 

. 2). 	 EPA Regional and Program InaiRa Workpl ••s: To focus and facilitate Program ""d .. 
Regionalelforts for dfective Tribal'environmental protectior, each Assi.tant and Regional 
Administrator should begiiftci establish .trategies for achieving theSoal. outlined in the .' 
Tribal environmental workplan.: These Work plans should include the specific program . 
implementation and management activities. techtUcal assistance and 'education that will be 
undertaken by each Region and National Program Office. ',','hi!e these plans should· 
address ·the problems identified in the Tribal workplan•• they may be developed at Ihe 
same time, in dose consultation with the Tri~al plans, so as to ensure the completion of' 
Regional and National Program plan. prior to the FY 1997. budget deyelopmentprocess . 
.The plans may be· flexible and allow for futtJre revisions as more is learned about the 
Tribes' environmeptal problems and priorities, 

. 3) 	 EPA Implementation, Ma~agement and Compllance Activities: In response to 
COncerns that numerous gaps may exist in Tribal environme.."'ltal protection, each Assistant, 
and Regional Administrator, in close consultation with Tribes, should take immediate 
steps to increase impiemen~ation and management of and ensure compliance with 
environmental programs. AJthough the Agency should encourage Tribal implemenlati90 
and manageme,nt. where such Tribal environmental programs do not exist, the Agency, in 
carrying out its statutory and trust responsibilities. must work, in partnership with Tribes. 
On a government to government. basis, to ensure the protection ofTribal human health.' 
natural resources·and'e~v1roninents,' Although EPA retains final authority over and 
responsiDility.for its'actions, the EPA lodi." Policy recognizes Tribal governments.s the 
most appropriate authority for.managing Tribal e~viroM1ents and the Agency should 
accord great deference to Tribal priorities and envirorunenta! goals when carrYlng' out 
these activities. . 

Program and Regional Organization, To strengthen the Indian program within the 
Regions and Headquarters Program Offices and to ens,Ure greater oonsistency in the work 
perfotmed by those offices. each As.istant and Regional Administrator should begin to 
review and. where necessary. modii): the organization and/or management of the In'dian 
progra.\'l1 within his/her office, Each Region and Program Office has different 
responsibihties andlor workloads for Tribal operations and; therefore·, some may. require 
more resources than others. However, at a minimum. each Assistant and Regional ,.. ,
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Administra"tor with responsibilities for Tribal activities shQuld consider assigning a' , 
professional, 'full':t:me, 10 serve as Indian Coordinator, andreport back 'to the .new Office 
on status of,this posi~on, The Indian Coordinators must have the necessary procedures 
and support' to assure full a~d eff~tjve coiitmunicatioI). with program staff'throughouUhe 
organization. In addition. each ASsistant and Regional Administrator should begin to 
addr~s My need for additional staff to carry out critical activities reiated to"the Agency!s 

, I· 	 . " IndIan pr?gram.· . .. 	 . . .' . 

5) Field Assistance for Tribes: .In order io supply the. neCessary assistance to Trib'es for '.. 
'prografn development, authorization, operation and/or managemen~ and to· work ~th the 
Tn~ to determine EPA implementation an4 management responsibilities, each Regional 
Administrator should ensure that ther~ is an effective EPArrnballiaison capacity (ie. . . 
Indian Environmental Liaisons or other appropriaie EPA field presence), to provide direct 
fieid assistance to·the Tribes. As much as possible, tius capacity should be carried out by 

. stalffroni Indian Countiy and who bav..experience in the environmental field working 
with Tribal.go\'ernmeitt~;communhies, organi,utions and/or environmental staff:' 

,, 
6) 	 Training .fEPA Starr: .It is important that EPA employees have tbe necessary 

sensitivity, knowledge and understanding ofIndianaffairs to facilitate communication 
. between ·EPA and Tribal·representatives. The Office ofIndian Affairs, once established, 

will promote and coord:nate training on Indian issues for Agency m'anagers ana staff: In. 
the interim., Assistant.and Regional Administrators are encouraged to provide trairung that ! 
moves the Agency i~ the direction of better underst'anding oflndian issues. This training , 
could cover tbe EPA Indian Policy, EPA's Indian program activities. Tribal sovereignty " 
and jurisdiction, Tribal environmental needs and activities, the role ofTribaI'individuals . 
and organiUitions and. cultUral differences that may affect EPA's working relationship with 
Tribes. . 	 . '. 

7) 	 Communication with Tribes: To promote ~nd facilitate communication between EPA 
and Tribal governments., p:.Hsuam to the 19841ndian Policy and Executive Order 12875, 
and hetween EPA and Tribal members and/or organizations, in keeping with the spirirof 
Envirorunental)u~tice, Assistant and, R!!gionai Administrators sho\lld include Tribes in 
dccision-making'and program management activities that affect them. Communication . 
and requests for Tribal input sh~uJd occur early in any Agency process that may affect ­
Tribes and full consideration should be given to the policies., priorities and concerns.of the' 
.ffected Tribe(s) andior, where appropriate, .ffected Tribal members. '. 

8) 	 Grant FlexibUity and Streamlining: Given that most Tribes have astpall ~nvironmental 

staff(tf any) to manage various program-specific grants, in order to ~ncrease the efficient 

;Jse of Um'ited resources. each ~sistam and Regional Administrator should. to the extent 
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aUowed by law, use available discretion to consolidate issuance and administration of 
grams to Tribes ..oct allow for both program operation and program devel9pment ,. .. . 

9) Resou"ce Investment in Tribal Operations: Some encouraging finrt Steps have already 
been taken to increase resources for Tribal operations in the FY .199~ budget. High 
priority was established for increasing support for Tribal .oper.tions at tlie Annual Planning 

.meeting in April. However, to begin immediately strengthening the Indian progrim and to 
implement the new-activitIes outlined in this memorandum, resources must be'invested in 
FY 1994 and FY 1995 for. I) staff assistance in the development ofTribal environmental 
workpl.ns (FTE and travel); 2) Tribal capacity building, environplentM progranl 
development, authorization and management (primarily grant funding); 3) EPA 
implementation and management activities (FfE, travel and AC&C support); and 4) . 
technical assistance and related support, as needed by the Tribes (FIE. travel and AC&C· 
support), These addit,ional investments, v.iU reql.tire a shift in Headquarters program"and . 
Regional priorities to place greater emphasis on Tribal operations. Recognizing tbat we 
cannot immediately resolve all problems oraddress.H Tribal environmentalne~; each 
Assistant and Regional Administrator should allocate resources Within their discretion and 
authority to constitute a significant commitment to strengthening Tribal environmental 
protection" . ... 

, . 

'. \\'bile recogl~zing.th.i the primary ohjective of the General Assist~nce Program (GAP) 
is to develop Tribal environmental capacity, the new Office oflndian Affairs Will be asked to 
consider using, tothe extent allowe<! by law, any flexibility in the current GAP for program 
implementati6n. where funding such implementation would be impractical on a program by 
program basis, Iii eonsultation with AssiStant and Regional Administrators, the Ojllce will 
consider whether EPA should support statutory changes in granting authorities to create more 
opportunities for Tribal block grants and to explicitly allow for the use of GAP, where practical, 

for program implementation, However, even iftbe use of GAP is expanded, prograin-specific 


. funding and responsibility for technical assisianee, implementation: management or other related 

activities would stilt need to continue and also expand," .' 
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Al\lERICA.'111WlAN ENVIRONMENTAL OFFICE 

ACTIVITLES UPDATE 


Seprember 1997 


£PA's FIVE~YEAR STRATf.C!C PLAN 

The strategic plan describes EPA's mission, guiding principles, and ten broad goals that 
wiH serve 35 rhe framework for the Agency's planning nod resource aHocation decisions. AlED 
has been working cooperatively with the Tribal Caucus, the National Program Offices, the 
Nalional lndian Work Group (NIWG), lhe Senior Indian rrogram Managers, and the Office of the 
Chief Financial Officer to develop prOVisions in EPA's fiv<;~year strategic plan that reflect tribal 
environmental conditions, needs, and priorities. EPA will send tbe plan to Congress by September 
30, 1997, as required by the Government Performance ,and Results Act. 

1.NCREASED BUDGET ALLOCAnONS FOR TRIBAL OPERATlOI'IS 

Consistent with the directions ofExecutive O.rders 12875 and 12&66, EPA has recognized 
Ihe unique needs ofTnbes to build capacity and for technical assistance to admini,ster 
environmenta! pro.~rams. AIEO and the Regionallndian programs administer the Indian 
Environmental General.A.ssistance Program (GAP) Act, which'the Agency was able to get 
amended in the last Congress to allow for more than $15 million in the GAP approprialions., AIEO 
has also, been working with the Regions and Headquarters Program Offtces to develop funding 
projection~ and budget p~oposals for other grant piogra"ms which fund Tribes to establish, 
implement 311d enforce environmental codes 'and regulations. Gram funding to Tribes for these 
purposes has i~cre::tsed from $19 million in 1995 to $45 million in 1997, wilh $79 million 
requested in lhe President's budget for J998 (the FY 1998 President's Budget included 
approximately $137.5 million for the Agency's Indian Program including grants and other 
resources). With this assistance and their ovm resources, 112 Tribes have now developed the 
capability to implement· 186 environmental programs under Federal law, induding 38 Tribes 
which exercise regulatory authority to set standards governing water quality or enforce pesticide 
use codes. . 

PERFORMANCE PARTNERSHrP GRA;'ffS' 

AIEO participates on the Performance Partnership GranlS (PPG) Task Force and has been 
working with the Tribal \vork group to develop new' regulations for tbe admLnistration of 
environmental program grants, including PPGs. The PPG program is a burden~reducing initiative 
that allows Tribes (and Stales) to consolidate grant applications. budgets, work plans and reports. 
Coupled with Trib,lI/EPA Environmental Agreements (TE,As), PPGs also help Tribes flexibly 
address their highest environmental priorities and allocate resources accordingly, 

NATIONAL ENVIRONI\t£NTAL POLICY ACT: ENVlRONMEi''TAL JUSTiCE GUlOANCE 

AIEO worked with the Office ofFederai ActiVities (OFA) 10 reVIew and comment on the 
Council on Environmental Quality's draft guidance for Federal agencies on how to consider 
environmental j usai~e issues (including [hose affecting Native Americans) under }.I"EPA and the 
Presldent's Februal y II, 1994, Executive Memora,ndum and Executive Order I 2898, "Federal 



Actions to Address Envlron'menta: Justice in Minority Populations and Low·Income Populations." 
Also, AlEO is working with OFA to develop two internal guidance documents, one 0:1 

consideration of environmental justice issues for EPA review ofother ag,encier;' documents, and 
One to guide EPA's eval!Jation of its OlAm activities that require 1'.'"EPA review. 

TRmAt.JEPA ENVIROW.fE'NTALAGREEMENTS 

In j 994. Administrator BfOVvner issued the Tribal Operations Action Memorandum which 
placed a higb level of importance on EPA compilation ofTribalfEPA Environmental Agreements 
("TEAs"), which were to address baseline assessment. priorities and work planning. T aday, the 
'continued emphasis on TEAS' completion has become especially significant in terms ofstrategic 
planning, budget determinations and institutjona~ accountability. Very few TEAs hav~ been .'. 
accomplished, and few Tribes have baseline assessments completed. As of August 1997. 21 TEAs 
have been comple.ted (all .......-ithin region 5) that are based on an assessment ofenvironmental 
conditions and include priorities for addressing environmental concerns, EPA Regions 6, 9. and 
10 have signed an additional 21 TEAs with Tribes that formally acknowledge a government-to· 
government working relationship but do not, at this time, set priorities for environmental work 
based on an assessment of environmental conditions. ' 

In April of 1997, the EPA Seniorlndian Program Manag~rs Group concluded that a parallel 
process must be created which enabJes completion ofTribai environmental baseline assessments 
and TEA's, while providing for current resource development and funding needs. It vvas also 
determined that flexibility v..-as needed v.;ith regard to TEA process and creation. Aguidance will 
be developed to communicate a more flexible approach to accomplishing TEAs. 

BASELINE ASSESS~U:NT OF lNDIA.1Il COUNTRY ENVlROmIENTAL CO!"IDITlONS 

Tn order for EPA and Tribes to plan for and respond 'effectively to tribal environmental 
problems. the Agency and tribes need to establish a base description of the types of environmental 
problems tribes face. Therefore, in addition to TEAs, EPA Regions and Tribes are pursuing a 
number ofapproaches to gather information on e:nvironmental conditions in Indian Country, A 
standard set of issues need to be defined, For example: compilation of infomlation on how many 
homes contain lead paint; how many waleT bodies have been assessed and what is knovm aboue 
their condition: how many underground slorage tanks are in Indian Country: how many of Ihese 
have been checked for leaks, and how many leaking tanks are being remediated, There is a need 
also io establish a standard format for coUating/summarizing key information so it is useful for as 
many purposes 4\S is feasible. AlED is now beginning to work with :fribes and Headquaners and 
Regional Ofli'ces to design and implement a comprehenSive assessment or environmental 
conditions in Indian Cotinuy. This vital information can be used ror education, budgeting. and 
accountability purposes while EPA and Tribes work through a process for Strategic planning as 
documented in the :ndivldual TEAs or other planning tools. 

TRAINING, EDUCATION, Arm OlITREACJI 

AlEO deveioped a training program on wotking with Tribal governmenlS and is working 
. with lhe Reg,ions and the National Program OffIces to ensure that employee training is 

:mp!cmented throughout EPA The rO!10w1Og RegIons and Offices bav~ submined information on 

2 




their traiping plans: RegIon 1, Region 4, ReglOn 5, Region 6, Region 7, Region 9, Region to 
Office of Air and RAdiation, Office of Enforcement and Compliance Assurance, Office of General 
Counsel. Office ofPolic)" Planning, and Evalualion, Office ofSolid Waste and Emergency 
Response, and Office of Water. AIEO will continue to work with all Regions and Offices to fully 
develop and implf!ment training pr.ograms on working with ~riba; governments throughout EPA 

AIEO has develop an In:ernet home page located at ..........I'vrepa,gov\lndian, Internet users 

can retrieve information on EPA contacts for tribal issues, AIEO,the'TOC, and can download 

documents such as the 1984 Indian Policy, the 1994 Administralor:s memorandum on 

strengthening tribal operations, the luEO guidance for developing Triba!IEPA Environmental 

Agreemems, the Region 8 Indian Po'licy and the AlEb interim draft of the training manual on 

working effectively with Tribal govemments, 


. AIEO COOPERA"VI AGREEJlI£."ITS WITH NTEC AND [TCA 

Worldng cooperatively with the Offices of Water, Solid Was!e,af!d Emergency Response, 
Pollution Preventiml. Pesticides and Toxic Substances, and the Office of Enforcement & 
Compliance Assuf:mce, !\.lEO will be entering into cooperative agreements with the National 
Trib<!j Environmental Council (NTEC) and the Inter~Tfibal Council of Arizona (lTeA) to help 
achieve the goals of protecting and improving the environmental integrity of tribal homelands 
V;'ith respect to air,land, water, and other important resources and of pr<?tecting the human health 
ofl.ribal communities, In order to meet these goals the agreements have three objectives: 

1) 	 Identify I.ribal environmental priorities: 
2) 	 Provide scientiflc, legal. program analysis, and other support to enhance the ability 

of I.ribes 10 develop problem solving approaches; and ' 
J) Build expansive communication networks throughout Indian Country 10 ensure 

broad particj~tion in priorities development and access to analytical work 
products. 	 \ 

IMPROVINC EPNSTATrffJunAL RELATIONS 

In Dece~ber 1996, AlEO sponsored a Transboundary Environmental Management 1ssu~s Forum 
in Denver, C((lorado involving a number ofparticipants including the National Water Program 
Manager, 4 Regional Adminjstrators and 12 highly ranked governmental' officials from State and 
Tribal governments, The forum. purposes were to encourage a better understanding of 
trans boundary environmental issues, foster intergovernmental cooperation and identify potential 
opportunities and approaches for resolving disputes that mny arise as States and Tribes implement 
'their environmental management programs, A series of pOiential solutions' to several 
transboundary issues were identified and "next step" sl.rategies were identified: 

Region.'tl fontms among high~ranking EPA, Stale, and TrIbal government decision~makers 
2. 	 1ncreased information-sharing Inking place between EPA. Slates, and Tribes, in regard to 

successful and unsuccessful cooperative efforts between State and Triba.l governments. 
3. 	 Creation of a compilation of cooperati\'c effort examples~~ll compilation ofsuch efforts 


wmdd assist States and Tribes in identifying transboundary management techniques for 

future application; and 
, 
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4. 	 Studies oflhe characteristics ofsuccessful and unsuccessful cooperative efforts, for use in 
determining future cooperative options between governments. 

The American Indian Environmental OffIce and the EPA Senior Indian Program Managers have 
had discussions resulting in a general agreement Ihal efforts 10 facilitate improved EPA, State and 
Tribal relations 'should continue, AIEO has begun the compilation project and the characteristics 
study. Further discussion ¥lith Senior Indian Program Managers will occur at their next meeting. 

WIlITE HOUSE DOMESTIC POLICY COUNCIL' INTERAGENCY COOPERATION 

EPA has been an active participant in the White House Domeslic Policy Council's 
Working Group on American IndianlAhiska ·Natives. EPA has helped to develop the President's 
Executive Order on Tribal Colleges and is participating in an inter-ag'ency initiative for Indian 
children and adolescents. EPA co~chairs the subgroup on Environmental and Natural Resources, 

. 'where we have led the effort to develop an environmentafassistance handbook for Tribes, and to. 
develop consistent guidance addressing Federid actions that ma~ affect Tribal_health, environment 
or natural resources. 

The Subgroup has proposed an initiative to heIp achieve greater protection thr.ough the 
development of a federal (interagency) policy on 'environmental and natural resource protection in 
Indian Country. Assuming clearance through the interagency proceSs, this policy or an alternate 
strategy would 'be submitted for Presidential approval and adoption in an appropriate form. A one­
day working conference between trit.>al representatives and federal officials will be held to better 
identify tribal interesl in the development of the policy and to scope ou1 the issues that should be 
addressed,' Principle Administration officials from the Departments ofInlerior, Energy, Justice, and 
Defense and the Environmental Protection Agency (EPA) have been invited to "kick·off" this dialogue 
. with the tribal representatives. 	 ' 

TRIBAL LANDS ENVIRONMENTAL EDUCATION SCHOLARSHIP PROGRAM' 

EPA created a sC.holarship program to increase the number of American Indians who are 
equcated in the environmental sciences and available to work al EPA and on Indian Reservahons 
to improve the environmental protection of Tribal lands. Since inceplion in i 991, funds forthe 
scholarships have been collected annually from offices throughout. EPA. The various offIces have 
recognized.me value of the program by their continued support and increased funding but special 
efforts are under.vay to secure funding specifically for this program, rather than continue to seek 
contributions from aU EPA office on an annual basis. This year EPA offices supported ihis 
program to the extent of 5450, 000., 

FY 1991 - $120,000 for 27 scholarships 

FY 1992 - $158,800 for 3l scholarsh;ps 

FY 1993 - 5182,000 for 46 scholarships 

FY 1994 - $256,000 for 55 scholarships. 

FY 1995 - $286,000 for 68 scholarships 


,FY 1996' 5350,000 for 80 scholarshIps 
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EPA HEADQUARTERS OFFICES 

American Indian Environmental Office Director 
Chief Financial Officer 
Regional Administrator of Lead Region on Indian Programs 
Regional Administrator of Backup Region on indian Progrruns 
Regional Administrators ' 
Assistant Admi!1isuator [or Administration and Resource MaJlageme~t 
Assistant Administrator, Office of Water 
Assistan~ Administrator, Office of Air and Radiation . 
Assistant Administrator, Office of Prevention. Pesticide & Toxic Substances 
Assistant Administrator. Office ofSolid Waste & Emergenc), Response 
Assislant Administrator. Office ofEnforcemenl & Compliance Assurance 
Assistant Administrator, Office of Research & Developmenl 
Assistant Adminisuator, Omce of Policy, Planning & Evaluation 
Assistanl Administrator, Office of Interna.tional Activities. 
General Counsel 
Inspector General 
Associate Administrator, Office of Regional Operations & StatelLocal Relations 
Associate Adminlstrator, OQice of Congressional & Legislative Affairs 
Associate-Administrator, Office of Communication Education &. Public Affairs , 

Other Offices !'iot Included in the TOC Charter 

Assoeiate Administrator, Office of Children's Healtll Protection 
Associate Adminislnl!Or, Office of Rcinvention 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


WASHINGTON, e,c, 20460 


OfFIC£OF 
• WATER 

MEMORANDUM 

SUBJECT: 	 Progress on Implementing the President's Executive Memorandum Concerning 
Govemmenl*to~Governmen! Relations 'With Native American Tribal Governments 

FROM: 	 Robert Perciasepe 

Assistant Administrator 


TO: Erskine Bowles 

. Chief ofStaff 10 the President 


Bruce Reed 

Assistant to the President Cor Domestic Policy ". 


I am very pleased to report on the Environmental Protection Agency's (EPA) 

implementation of the President's 'April 29, !994. Executive Memorandum concerning the 
. 	 . 
relationship ofFederai agencies with Native American Tribal governments. 1 welcome the 
opportunity to describe what 1 believe is an impressive array-of accomplishments toward 

,improving EPA's GovernmenHo~Governtnent relations with Native American Tribes. ,As . 
requested in your May 23, 1997, memorandum, I have attached the EPA American )ndian Policy 
and a list of the primary TribaJ government liaison officers for EPA. 

EPA formally established an American Indian Policy and Program in 1984. The Program 
has grown subs!antially roUowing a series of actions by EPA Adrrurustrator Carol M. Browner in 
1994 to implement the President's Executive Memorandum including: reaffirmation of the 1984 
Policy; establishment of the EPA Tribal Oper~tions Comnultee and Ihe American Indian 
Environmental Office; implementation of a "Nine Point Plan" to strengthen the EPA's Tribal 
operations; and significant increases in Agency resources for environmental protection in Indian 
country (from $36 million and 81 work·years in 1994 to S137 million and 182 work.years in Ihe 
President's budget for 1998): These actions reflect a strong conunitment to recognize and 
support Tribal sovereignty that has produced a record unequaled among Fed~ral regulatory 
agencies: as ofJune 1997, 112 Tribes have ~ulhority to impiement 186 envin;mmenial, programs 
under Federal law, including 38 Tribes wbich exercise regulatory authority to set standards 
governing water quality or enforce pesticide usc c'odes, 

ASSUFANCE OF GOVEll.N~IENT·TO·GOVERN~IENT RELATIONS: EPA's 
Indian Policy expiicitly <\cknowledges that Tribal govemrnents are sovereign entities with primary 
authority for environmenlal management in lndian country, Thus, EPA \.\'orks directly with Tribal 
governments as indepl!ndent authorities, lIot as politica'i subdivisions of o~hcr governments, 

. 
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EPA's five·year strategic p:an commits EPA to protect public health and the enviionme'nt 

in Indian country consistent with a government-to~govemment relatjonsbip and with the Federal 

trust responsibility. Previous to the Executive Memorandum. amcndme.nts to fpC Clean \Vatcr. 

Safe Drinking Water and Clean Air Acts soughl by EPA specifically authorized Tribes to assume 

primary implementing roles like lhose that States take on State lands. EPA also is developing 

TriballEPA Environmental Agreements ("TEAs") with all interested Tribes. They specify 

individual and joint actions for identifYing environmental conditions and resource commitments, 

and addressing Tribal priorities. TEAs are developed with,the Tribes, respect Tribal self- .' 


, governance, and are signed by the RegionaJ ~dministrator and Tribal Chairperson. 

PREDECfSlONAL CONSUL TATION wrm TRIDES:,.EPA's consultation with 
'r " 

Tribes includes quarterly meetings with a Tribal Operations Committee (TOC) composed of 19 

Tribal representatives and.EP Ns Senior Leadership Team, The TOe discusses implementation of 

environmental programs for which EPA and the Tribes may share responsibility as co-regulators, 

EPA also includes Tribal representalives in EPA workgroups such as the Grand Canyon Visibility 

Transport Commission and various Federal Advisory COmrrUttee Act-chartered committees. 


~enerni consultation is valuable.,but govemment-lo~govemment 'consultation with 

individual Tribes is also essential. Thus, EPA policy encourages Assistant and Regional ' 

Administrators to invite Tribal comment and to solicit information from Tribes early in'any EPA 


",activity that may affect Tribes 'and to give fui! consideration 10 Tribal policies, priorities and 

concerns. EPA policy on the TEA process (above) is to provide each Tribe 'With early notice of 

Agency activities that may affect Tribal interests 'and to cOmrrUt to ongoing: timely and open . 

communications.' Regional policies may provide more specific guidance. For example, EPA 

Region VTIrs Tribal· implementation policy seeks Tribal agreement before making decisions on 

matters (other than certairi enforcement actions) that affect a Tribe. and offers-both p~ies a 

formal di'spute resolution process ifneeded. ~ 


ASSESSL"iG IMl'ACfS; EPA has authOrity to review and cOmment on the 

environmental impact~ of many Federal activities, including those requiring environmental impact 

statements under the National Environmental Policy Act (h"'EPA). EPA frequently uses tms 

authority to urge other federal agencies undertaking NEPA reviews to more thoroughly analyze 

potential impacts on Tribal environments or to select less harmful alternatives, EPA worked with 

the Council on Environmental Quality to develop draft guidance to advise Federal agencies on 

how to consider environmental justice issues (induding those affecting Native Americans) under 

l".fEPA and the President's February II, 1994, Executive Memorandum and Executive Order 

12898. "Federal Actions 10 Address Environmental Justice in Minority Populations and Low­

Income PopUlations." EPA is also completing two internal guidance documents, one on 

consideration of environmentaljustice issues. for EPA review of other agencies' documents, at'!d' 

one to guide EPA's evaluation of its own activities that require NEPA review 


REMOVING IMPEDIMENTS: To help more Tribal governments build the capacity to 

assunle responsibility for environmental programs expeditiously, EPA sought the amendment to 

tne Indian Environmental·Gencral AssiSlance Program ACE in the last Congress whiclncmoved 

the $! 5 million annual limit on appropriations for grants to develop mulli~media Tribal 
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environmental programs. Under the Toxic Substances Contr~t Act. in the absence ofspecif;c 
statutory instructions, EPA has established a regulation allowing for EPA approval of Tribal 
programs for certifying persotUlel who inspect and 'remediate lead paint. EPA lS pursuing creative 
adrnJnistrative alternatives to address other barriers. For example,lacking statutory authority (0 

authorize Tribal solid waste programs under Fcdera11aw, E~A recently issued draft guidance for 
operators of municipal solid waste landfllis hi Indian country on requesting site-specific flexibility 
from federal regulations. (This will allow municipal solid waste landfills ,in Indian country to have 
the same, flexible design and operating requirements available in approved State progr~s.) 

COOPERATION WITH OTllERFEDERAL AGENCIES: EPA has been an active 
participant in the WhIte House Domestic Policy Council's Working Group on American 
Indian/Alaska Natives. EPA has helped to develop the President's Executive Order on Tribal . 
Colleges and is participating in an Intet~agency initiative for Indian children and adolescents. EPA 
co-chairs the subgroup on EnviroM1ental and Natural Resources, where we have led the effort to 
deveJop an environmental assistance handbook: for Tribes, and to develop consistent guidance 
addressing Feder?1 actions lhat may affect Tribal health or en~onments, . 

EPA>s long-standing Memorandum of Understanding with the Bureau of hldian Affairs. 
the Department of Housing and Urban Development and the Indian Health Service encourages 
coordination to address pollution conlrol on lndian.1and.s, . . 

TAILORED SOLUTIONS FOR UNIQUE TRIBAL NEEDS: Consistent with the 
directions of Executive Orders 12875 and 12866, EPA has recognized the unique needs ofTribes 
to build capacity and for tec1mical assistance to administer environmental programs. To meet this 
need, EPA administers the Indian EnVirorunental General Assistance Program (GAP) Act and 
other grant programs which fund Tribes to establish. implement and enforce environmental codes 
and regulations. Grant funding to Tribes for these purposes has increased from $19 million in 
1995 to $45 miliion in 1997, with $79 million requested in the President's budget for 1998. With· 
this assistance and their own resources, 112 Tribes have now developed the capability to 
implement 186 environmental programs under Federal law. including 38 Tribes which exercise . 
regulatory authOtily to set standards governing water quality or eruorce pesticide use codes. EPA 
has strongly defended the exercise of these authorities against challenge in legislation and 
litigation, \vhi.le seeking repeatedly to engage in dialogue to reSOlve disputes,. wherever possible. 
ovcr environmental management among Tribes, States and other parties interested in . 
reconciliation. 

The EPA has also sought io reduce administrative burdens. First, in 1994, EP A enacted a 
"Treatment in the Same Manner as States" simplification rule eliminating the need for Tribes to 
repetitively establish certain technical eligibillties for tbe assumption of emironmental programs 
while acknowledging that Tribes are not States, but have a unique relationShip 'With the Fed~raJ 
Government. The Performance rartnership Gran! (PPG) program is another burden~reducing 
initiative that allows Tribes (and States) to consolidate grant applica.lions, budgets. work plans 
and repons. Coupled "ith TriballEPA Environmental Agreements (TEAs), PPGs also help 
Tribes flex.ibly address their highest environr.1cntal pnorilies and allocate resources accordingly. 

J 




, 
EPA continues to develop electronic reporting mechanisms and other tools to dIsseminate 
information and to serve ,Tr,ibes and other customers more efficiently and effectively, . 

, 

AWARENESS OF TlIE PRESIDENT'S MEMORANDUM ON GOVERNMENT-TO­
GOVERNMENT RELA TI ONS: To institutionalize the approaches of the Executive 
Memo'randum and the EPA Indlan Policy with EPA' leadership and employees., we have developed 
a training program on working with TribaJ governments and are implementing employee training 
throughout EP A. 

In con.;;:lusion, 1, believe our extensive record clearly demonstrates EPA$s corrunltment to 
institutionalize the principles of the President',.1994 Ex~utive Memorandum. EPA works with 
Indian 'Tribes on a govemmenHo--government basis as the" I1).ost appropriate parties to manage· 
Tribal environments. EPA supports Tribal self-governance consistent with our trust responsibility 
to Tri~es and statutory obligations under the Nation's environmentai,laws. Until Tribai 
governments are willing and able to assume full responsibility for delegable programs, EPA will" 
retain responsibility for these programs, in a maMer consistent with Federal Indian and other 
applicable \aws. 'Where EPA retains these program responsibilities in If!dian country. we , 
encourage and support Tribal participation in th.eir management. In this manner, we are building a 
strong pannersrjp with Tribal govern.ments to protect health and the envirorune~t that will benefit 
the people liVing in Indian country and across. the United Stales. 

If you have further' questions ab.out EPA's Government-to-Government relations ~th 
Native American Tribal governments, please contact me at (202) 260-5700" 

Attachments 
.. 

cc: Kris Balderston 

." 
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OFfICE OF WATER(OW): TRIBAL ACCOMPLISHMENTS DUlliNG FY 1997 

During FY 1997 OW WllS responsible for many accompllshments, including: 

Office of Assistnnt Admioistutor 

. 
In recognition ofO\Vjs commitment to improving public health and envlronmenlal 

protection in Indian COlmtry, a workgroup har; been constituted to develop an OW Strategy for 
Indian CountrY_ The objective of the slralegy_is10 ensure OW's approach is well directed to: 

-~ provide the correct tools to Tribes and lo the Regional Water Divisions to implement 
water programs in Indian Country 

-- Obtain continued senior OW management involvment 

-~ provide for continued bl;ldget planning for lndian programs 
, 	 . , 

Omce, of Groundwater and Drinking Water(OGWDW) , 

• 	 Four Tribes currcntly have Treatment as a State (fAS) status for the Public Waler System 
Supervision(PWSS) program: ' 

• 	 $2,7 million was dedicated in FY 97 for the PWSS program to implement the program on. 
Tribal water systems. . 

• 	 Dedicated $525,000 in FY 97 for the UIC program to implement the program on Tribal 
lands.Threc tribcs have obtained TAS for the UIC Program.' 

Omce of Science and Technology (OST) 

• 	 In FY 97, initiated a stUdy ofcont.Uninants in fish Md wildlife tissue for four Nati~e 
American villagcs in Alaska. This study was initiated due 10 concerns with oil and gas 
activities in Cook Inlet. A risk analysis is scheduled to be completed in FY 98. 
Additionnlil', public meelings will be conducted in FY 98 to discuss the findings. 

• 	 In FY 97. sponsored a multi·regional workshop (audience includes States as weB as 
"Tribes) and.others} which provided an exchange of scientific) tecluUcal, and policy 
information on w~tc.r quality stanqards. \vater quality criteria, and water quality-based 
pemliHing. 

• 	 In FY 97,. proviued grants to support bioassessmenl'monitoring and biocriteria 
deveJ0p,m{:nt for four Tribes. 

Office of Wastew.ter ~1anagrment (0\\,]11) . 

• 	 In FY 97, provided $6.7 million 10 Indian Tribes and Alaska Native villages lo'help pay 



for the planning, design. and construction of29 wastewat,er treatment systems, Since the 
inception of the Indian Set~Aside program in 1987, approximately $72 million have been 
appropriated and 149 tribal projects constructed. 

• 	 In an effort to help Alaska Native villages build their capacity to operate and manage 
,wastewater systems, the OW in conjunction with Region 10 initiated an Alaska village/ 
Community Operations and Maintenance (O&M) Demonstration Support Program, The 
program is intended to support a variety ofO&M demonstrations projects and 
approaches, and should provide essential data -to detennine iong~tenn solutions to achieve 
adequate O&M in Alaska. ' 

.., 
• 	 Through FY 97128 Tribes have obtained TAS for the Seclion 106 Water Quality 

Program, . , 

• 	 Developed a framework for providing tribes with guidance on developing and 
implementing water quafity programs on uiballands, Trus guidance will assit tribes in 
developing management plans and programs required to receive' funds under Section 
106. . 

• 	 Continued to provide technical assistance and support tofinalizing the Navajo Natl9'n 
NPDES program applicalion 

Office of Wetlands, OeeaoHod Watersheds (OWOW) 

• 	 Provided tribes with guidance on developing and implementing tribal wetland and 
watershed conservalion plans. These plans help tribes-identify environmental problems 
and establish a frame work and work plan for addressing these issues.- . 

• 	 Provided technical assistance to tribes regarding nonpoinl source protection and 
techniques for developing strong noopOtnl programs. This technical assistance will 
ultimately assist tribes in developing management programs required to'receive funds 
under Section 319fh) of the Clean Water Act Through FY 97 eleven tribes have qualified 
for and have received Section 319(h) grants. '. 

• 	 Installed a link 10 infonmalion on Tribal NPS programs on the OWOW NPS Homepage. 
OWOW will post the Tribal NPS planning handbook, examples ofTribal NPS 
assessment and management programs, i.nnovative funding sources~ and outreach 
materials. 

• 	 Developed several products and procedures to assist tribes in assessing watershed 
management issues incliding to provide tribes V.-1th technical information regarding 
methodologies necessary to assess watershed condhions and more effectively develop 
management plans. 

• 	 Organized a workgroup to explore Tribal capacity to,identify impilired wa!ets and 
develop TMDL's. 



'. 

Office of Air & Radiation 

FY 1997 Progress Report 


Tribal Authority Hule: OMIl review of the rule continues. It should be released shortly, We 
expect to promulgate the nile before Ule end of the calendar year. We wm be meeting \\lith tribes 
and working with them to begin implementation. 

Implementing the Clean Air Act in Indian Country: OAR's dran Strategy for impJeme11ling 
lhe Clean Air Act in indian Co,tlnlry~ developed through joint EPA and tribal collaboration, lays 
out a tirree-pronged approach to protecting air quality in Indian COW1try: (I) building tribal 
capacity to manage their DVm air programs; (2) building regional capacity to support trib3J 
implementation; and (3) filling any Federal regulatory gaps to ensure EPA has to means to 
protect air quality In lndian country should L"ibes opt not to do it: Progress to date in add:essing 
these elements: 

(I) Building Tribal·Capaeity 

to 	 Training & Professional Dcvtlopmcnt: OAR has heen working with Korthem 
Arizona University w1der a cooper!ltive agreement 10 provide training and 
professional development in air quality management for tribal environmental 
professionals. In addition to a core cUmculwn ofbasie air quality worksl~ops~ this 
year NAU has developed specialized training in response to a needs assessment 
conducted last s~er. NAU has provided cOUf,Ses on develop~ng Title V 

, operating permits programs and in emission data coHection and quality assurance. 
By 111e end of this year, NAU will have provided training to nearly 1 00 tribal 
environmenta.l professionals. representing 59 tribes. In the coming year, in 
additIon to lis core curriculum, NAU will be offering courses in ambient air 
monitoring and emission inventories. 

, 	 A;,essing (he Problem: Over the last 18 months. OAR has provided funding to 
forty· six tribes to begin assessjng air quality on their reservations, Grants have· 
been provided to, among other things. compile emission inventoriest develop air 
monitoring plans, and to set up ambient air monitoring networks. . . 	 . 

. 
• 	 Buildillg Capacity: In addition to the training and air grants mentioned abovc t 

OAR and the regions have been working v.'ith tribes to ensure thdf involvement 
in air quality initiatives. Tribes are working y,ith the Western Govern9rs 
Association in lhe Western Regional Air ParUle::ship (WRAP) 10 follow up on'the 
recommendations of the Grand Canyon Visibility Transport ~ommission. 
Followillg up on its National Air & Radiation Indicators Project (in which trib.es 
had some participation), the Florida Center.for Public Management, under a 
coo~,crative :lgreeln~nt with OAR. will be bringing stale, local, and tribal 
enviromnental officials together in J series of regional workshops to talk about 



strategies 3:ld 1.0015 for environmental program planning. A halfwday session to 
address the unique concerns oflribes wilt precede each oflhe regional workshops. 
OAR will provide scholarships for more that 50 tribal' representatives to ,mend 
these workshops. 

(2) Building Regional Capacity 

!> 	 Federal Operating Permits in Indian Cou-ntry: Under the provisions of the 
Federal TitleX Operating Pennit Program (part 71) rule promulgated in 1996, 
EPA must begin implementing the federal operating perrnits program in Indian 
«"miry on November 15, 1997. EPA regio¥ have begun moving toward 
implementation and will be notifying title V sources in Indian country that they 
must submit permit applications 10 EPA by November 15, 1998. 

(3) Filling Federal Regulatory Gaps 

.. 	 Federal HeguJatory Actions: 1n developing the strategy for implementing the 
eAA. OAR reviewed its regulatory authorities to 'do direct implementation, and) , 
in consultatio'n with tribes, developed a list of actions to ensure it bad all the tools 
necessary to prOlect tribal air quality. -At the tOP of the list of rules to be 
developed is a Minor New Source Review (NSR)regulalion~ which is currently 
being drafted and will address the tribes' concerns about the cumulative effect of 
minor sources on air quality in Indian country: Other actions to be taken include a 
major NSR rule for non~attajrunent ar~ and an interim guidance that elarifies 
that we will not be treating certain low~emitting (emitting less than SQ% of the , 
major source threshold) sources as major title V soUrces in Indian country pending h 

, the promulgation of the minor NSR rule. . ," . 

Advan'cc Notice of Proposed Rulernalting on the Prevention of Significant Deterioration of 
Air QuaJity (PSD) Program Permit Review Procedures: In response fa conccrns that EPA '51' 

penn it review procedures for major sources locating near non~FederafClass I are'as were not 
clear, OAR invited public participation through this A.l\'PR in framing the issues for pOlential . 
rule making. The ANPR was published in May 1997 and OAR held public workshops in 
Chicago and Phoenix in July. The comment period on the potice closed on August 14,1997. 
Between sixty and seventY people participated in the public workshops. including representatives . 	 . 
from 9 tribes', We rec.ehred mare than 40 written comments, incl~ding ietters from 9 tribes, EPA 
is reviewing the comments and transcripts from the public workshops and wiH be,malcing a 
deCision on next steps. ' , ' 
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,,!AJOR INITIATIVES FROM THE OFFICE OF SOLID WASTE 
AND EMERGENCY RESPONSE 

UPDATE ON THE OSWER TRIBAL WASTEASSOCIATION 

The steering committee to fonn the OSVlER tribal waste association met in Albuquerque on 
April 29 10 draft tho: By~Laws for the tribal waste ,association, now called the "Tribal Association 
on Solid Waste and Emergency Response!' 11lc steering committee drafted the proposed By~ 
Laws and elected an interim Board (which we will ensure will include one CWTcnt TribaJ Caucus 
member and the Chair of the Tribal Operation,s COl1uniuce). 

The steering committee decided that the association should be housed in Wa.shington, and they 
· continued 10 discuss which "tribal association" should assist U1em in setting: up tile association, 
The interim 130ard directed Americans for Indian Opportunity to act as starr to the TASWER 
unli! pennanent staff can be hjn;d,- The Board requested 1118t AlO research and draft proposals_ 
for funding for the Association and facilitate official incorporation and IRS nonprofit status. 
Ala was also asked to securc tcmporary p~o bon~ office space and to notii)t the tribes of the 
eSlablishrnent of the TASWER,' . 

AIO's role in the developmcnt of the tribal association was strictly that of a facilitator and 
catalyst. As expected, from the three regional meetings and 11le fmal national meeting, 
leadership, in the fonn of a steering conurutlee and then an interim Board, emerged to carry on 
the detailed work of establishing, staffing and funding the association. In July, the Association 
was officially chartered. . 

The T ASWER Board ofDirectors consists of Calvin Murphy of the Eastern Band of 
· Cherokee Indians. Chad Williams of the Walker River Paiute Tribe and Dore Bietz of the 
Tuolumne. Band of Me-Wuk Indians, TI,e Board of Dircctors has asked that AlO provide 
support until a permaner:t Board is appointe~. and staff is rurcd, The first meeting of the interim 

· Board will be held on October lOin Washington. TIlls meeting is open to Ole public. 
. ' , 

OSWER INTEGRATED WASTE MANAGEMENT INITIATIVE 

In 1995 OSVlER competed fOr an administrative set~aside for funding for this initiative, nus 
monUl our regional offices will award a total of~,l million (0 four tribal governments to build an 
integrated 'WaSte management program on their lands. The JicariUa Apache, the Oglala Sioux. 
the Gila River Indian Corrununity and the MelJakatia Indian Commtmity wiil each receive a two 
year grant 0[$550,000. ll1ese cooperative agreements \\ill provide financial and technical 
assistance to the tribes to enable them to develop regulatory il1frastructure to ensure proper ' 
mauagemcn! of wasles no tribal lands. The integr:ined program will include management of solid 
waste, hazardous waste, Underground storage taoks and emergency response planning, These 
cooperative agreements nre the largest cranls ever awarded to. tribal governments for 
environmental projects, and were chosen by a cross agency/regional panel based upon the 
proposals ~ubmiUed by a range of tribal governments. 
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BROWNF1ELDS ECONOMIC REDEVELOPMENT INITIATIVE 

One of the major initiatives of this Administration has been the redevelopment of 
"Brownfields" properties. Brov.nfields are abandoned, idled Or underused industrial and 
commercial facilities where expansion or redevelopment is complicated by real or perceived 
environmental contamination. Frequently. these properties, once the souree ofjobs and 
economic benefits to the entire community,lie abandoned for fear of~e contamination and the 

: :. possibie ensuing liability. 

In 1995 OSWER awarded a cooperntiv~ agreement for outreach and technical assistance to 
federally recognized tribes in the Brownfields redevelopment initiative. Since 1995, two pilot' 
grants have been awarded to Federally recognized tribes; Navajo and Puyallup. OSWER in 
cooperation with Americans for Indian Opportunity, held an all day meeting for tribal 
representatives 10 discuss the Brovmiields program on September 6 in Kansas City, Missouri·, 
Travel w"as P?id for all tribes who were interested in participating. At the meeting, 
representatives identified ways in which the proGram could be amended to assist tribal 
governments ~etter. 

SUPERFUND PROGRAM: 
Rill> A§scswsnlilod t~. lIES: This year, we plan to gather experts on Tribal risk assessment, 
EPA personnel: and other TribaJ environmental personnel tOGether to discuss the various aspects 
of risk assessment in Indian country. The participants in the workshop are intended to become an 
EPA workgroup. There are several Tribal effons going on in this area, EPA would like to assist 
in any way that we can. We hope that by sponsoring a workshop. and developing some policy. 
changes as a result of the workshop, we can improve EPA risk assessment in Indian country. 

The Hazar4 Ranking System is used to rank potential Superfund sites for inclusion on the 
National Priorities List. Currently. we are exploring options for making the HRS more 
compnti,?le with Tribal cultuml values. We have proposed this to vruious Tribal conferences and 
groups, Vlhile generally there is agreement that this should be done, currently EPA has no Tribal 
involvement in this project We seek the TOC's endorsement ana suppon for th'is proposal.. . 


, Train.im:: The Enhancing Tribal Role lnitiative,will recommend developing a Tribal Basic 
Superfund curriculum using various Tribal personnel and organizations, This training will be. tol 
the eX1ent practicable, tailored as much to the regional differences in Indian country as possible, 
EPA plans 10 develop this training and test it this fiscal year, The training will include: train the 
trainer prograrns, a library of Superfund infonnation. and some Tribal specific technical training 

OFFICE OF SOLID WASTE PROGRAM: 
The OSW Indian Program goal is to encourage'comprehensive integrated haza:dous and solid 
waSTe management practices in Indian Country that .are protective of human health and the 
environment by: (1) building Tribal capacity for developing and implemenling waste 
management activities. (2) supporting Tribal governments as they develop suslainable 

• 

! 

, 
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Office Policy Planning and E,'aluation Aclivities for FY 1998 

In addition to conlin'Jing involve~1cnt in sev'eral activities started in FY 1997, 
OPPE will be undertaking a number of new activities in FY98 designed to 
increase the effective delivery of pianning serviees to Indian Country; .. 
Ongoing Projects 

• In FY 1997, The Rcgionallll1d State Planning Division (RSPD) provided $SOK for 
a cooperative agreement with the Swinomish Tribe, The purpose of the 
cooperative agreement was to enable the tribaJ staff to explain to the 
community the critical issues and decisions facing tribal environmental 
protection regulations and programs through a series of community meetings, 
providing an opportunity for tribal conununity members to become more directly 
involved in ~hoosing the issues and the manner in whlch tribal programs 
operate. The focus in tlJ<! first year of the effort has been on building 
stronger corrununication links to the eommunity, The anticipaled long lerm 
benefit nre tribal envlronmental statutes that accurately reflect traditional 
tribal values, culture and priorities, 

• RSPD has provided staffing (l FTE for 6 monUls) to a joint effOJ1 to devClop 
a natural resources assessment methodology for use by indigenous peoples. 
Reffered to as Cultural Resource Assessments, the methodology was the result of 
joint efforts by tile Tul.lip Tribe, the Shushwap Fisheries Commission (British 
Columbia) and' EPA. It is"designed to assist an indigenous community in 
collecting and recording traditional Hnks to the environment. TItis 
infonnation ean then be used in deciding how to manage a tribes current 
stewardship acitivities. The draft methodology is being piloted by the Tulalip 
lribe as wen as two Be bands. It is also being considered for publication for 
use in biodiversity presenration activities. 

New Projects 

w OPPE will be providing $1 OOK over two years for a coop~r.llive· agreement with 
the Coeur D'Alene Tribe, The funding will assist the tribe in completing a 
comparative ris~ project. The project wililleip the Tribe assess enviroM1ental 
threats to the u:ibaJ lands and develop management strategies to reduce ulose 
threats. The results of the survey witl inform different components of~e 
Coeur d'Alene's EnvironmeUL.11 Action Plan, 

http:EnvironmeUL.11


' .. 

- Over the next year, OPPE staffwill explore more effective ways by which OPPE 
can assist tribal environmental planning activities. OPPE will engage in 
direct dialogue with tribes engaged in long tenn planning efforts. OPPE will 
also provide a11east 10 training opportunities for staff to increase awarness, 
understanding and respect for Native American history,' cuhure, and 
sovereignty. The training will be targeted at makJng linkages between the 
mission ofspecific part of the OPPE and the tribal, programs and needs. 

,. 




Office Policy Planning nnd Eyaluation Activities for FY 1998. , 

In addition to continuing involvement in several activities started in FY 1997, 

OPPE \ViH be undertaking a number ofnew activities in FY98 designed to 

increase the effective delivery of planning services to [ndian Country: 


~ Ongoing Projects 

-In FY 1997, llle Regional and State Planning Division (RSPD) provided S50K ior 
a cooperative agreement with the Swinomish Tribe. lbe purpose of the 
cooperative agreem(~n( was to enable the tribaJ sIaff to explain to the 
community the critical issues and decisions facing tribal environmental 
protection regulations and programs through a series of comrmm.ltY meetings, 
providing an opportunity for tribal conununity members to become more directly 
involved in choosing the issues and the manner in which tribal programs 
operate" The focus in the first year of the effort has been' on b~ilding 
stronger comrnun.ication Jinks to the community. The, anticipated long tenn ' 
benefit are tribal enviromnental statutes that accurately reflect traditional ., 
tribal values. culture and priorities: 

. . 
. - RSPD has provided stamng (I FIE for 6 montllS) to a joint effort to develop 

a natural resources assessment methodology for use by indigenous peoples. 

Reffered to as Cultural Resource Assessments, the methodology was the result of 

jointefrons by tlle Tulalip Tribe, the Shushwap Fisheries Commission (British. 

Columbia) and EPA. It is designed to assist an-indigenous community in 

coneeting and recording tradilionallinks to the environment. This 

infonnalion can then be used In deCiding how to manage o.lribes current' 

stewardship acilivitics. The draft methodplogy is being piloted by the Tulalip 

·tribe as well as two BC bands. It is also being considered for publication for 

use in biodiversity preservation activities. 


New Projects 

~ OPPE will be providing $IOOK over two years ft;>r a cooPt::rative agreement 'With 

the Coeur D'Alene Tribe. The funding will assist the tribe in completing a 

comparative risk project. The project will help l11e Tribe asseSS environmental 

threats to the triball;mds and develop management strategies to reduce those 

threats. The results of the survey will inform different componen1:$ of the 

Coeur d'Alene's Environmental Action Plan. 
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- Over the next year, OPPE staff will explore more effective ways by whicb OPPE 
can assist 1ribal environmental planning activities. OPPE will engage in 
direct dialogue with tribes engaged in long term planning efforts. OPPE will 
also provide at Jeast 10 training opporturUties for staff to increase awarness) 
underslandlng and respect for Native Americ"an history, culture, and 
sovereignty. The trainlng \ ....ilI be targeted at making linkages between the 
mission of specifie pan of the OPPE and the tribal programs and needs . 

. . 

.. , 
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organizational infrastructures, and (3) building partnerships among Tribes, Federal Agencies, 
States and local co rrununities. This is 8 broad goal, whieh OSW plans to accomplish by using a 
variety of tools to provide technical assis~ce and, where possj~lej additional ftmding to Tribes. 

[n response to the recent Backcoumry Against Dumps V, EPA (October 29. 1996), U,S.. Court of 
Appeals'. D.C. Ci,,:ui~ decision denying EPA O,e abilily to delegate RCRA programs to Indian 
Tribes, OSW is strengthening Regionru capabilities to implement ReRA in Indian' Country. 

In FY 97 OSW has done the following: 

+4. OSW solicited proposals from aU federally.recognized Tribes in July 1997 to host O,e 
FoW'th National Tribal Conference on Environmental Management. The deadline for' 
proposals was September 15. 1997. The ~entative date fonhe con.ference is May 1998, 

. The Confederated Salish and Kootenai Tribes of the Flathead Reservation hosted O,e 
Third National Tribal Conference in May 1996. 

+C 	 OSW initiated ~e development ofa National Hazardous Waste Strategy for Indian' 
Country, The Strategy will include all appropriate RCRA Hazardous Waste program 
areas that Tribes are interested in. e.g. Mining, Munitions, and ~nvironmental Justice. 
Identification of all appropriate ReM Hazardous Waste program areas-continues. 

+« 	 OSW distributed $270,000 of FY 97 extramural funds to the Regions for Regional RCRA 
priority projects and to continue the Tribal Solid Waste Clrctut 'Rider program, 'An . 
example of a Regional project is the Alaska SaUd Waste Management Demonstration 
Grant. The Alaska Native Health Board awarded a number of small grants to'Alaska 
Villages to allow for. local implementation ofsite-specific solutions. 

+4. OSW initiated the Municipal Solid Waste Gran! Program for Indian Country. OSW 
solicited proposals from an federally recognized Tribes and Tribal organizations for 

. integrated solid v.'3.Ste management demonstration projects, Eight Tribes were' selected 
for this program. TI,e award amounts will range from $50,000 to $100,000 per year for 
up to three yetu:s. The awards will be formally atmounced titis ~onth. 

+4. 	 OSW developed the Sile'Speoific Floxibility ll&ques(S for Municipal Solid Waste 
Langfii)$ in Indian COlIDtrY: Diaft Guidanco document for municipal solid waste landfill . 
ownersioperatofs in Indian COI.mtry. TIle document describes the process by which 
ownersioperatnrs in Indian Country, including Tribal owners/operators. can seek 
flexibility in the same areas available in States \vith approved permit programs, Two 
Tribes are weli in10 Ule process and many others have indicated that they intend to submil 
requests. 
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K 	 PSW facilitated two Indian Program workshops during 'he 1997 Narional RCRA 

Meeting in Washington, D.C. The Association for State and Terrilorial Solid Waste 

Management-Officials (ASTSWMO) provided travel reimbursement for up to ten Tribal 

representatives. Six Tribal officials participated in the meeting.. 


,.. 	 OSW funded the Institute for Tribal EnvironmenUll Professionals (lTEP) at Northern 
Arizona University, to identify solid waste training for Tribal environmental and solid 
waste personnel. ITEP is currently: I) developing a course syllabus. 2) developing a 
directory ofsolid waste training courses, and 3) investigating: the adaptability of existing 

, . t~jning mate~ja1s And cour~e deli ....ery mechanisms for Tribal audiences. 

+C 	 OSW initiated outreach 10 various Federal agencies. e.g., Bureau of Jnd~an Affairs (EtA) 
-.Central Office. Area Offi""s. and Agency Offices. to discussRCRA issues. OSW met 
with BIA Central Office personnel. BIA Phoerux and Navajo Aiea Office staff and lHS­
Albuquerque Office staff this year. OSW supported the efforts of the Regions to 
establish Regional Inter-Agency Workgroups. 

.. 	 OSW funded 'the National Tribal Environmental Councii (NTEC) to facilitate meetings 
with Tribes around the country to discuss municipal solid waste issues. Six meetings 
were held in FY 97, Two more are scheduled in October 1997. The infonmation gathered 
during the meetings is ins'trumentallo the operation of the MSW Indian Program, and the 
development of a National Municipal Solid Waste Strategy for Indian Country. 

, ~, , 
+C 	 OSW developed six docwnents to dire~tly support Tribes in ReRA waste management. 

Much ofthe iruormation was directed toward Tribal mWlicipal solid waste issues. They 
are available upon request 

osw wm pubUsh a September J997 issue the Na!ive American Network, a national 
Indian Program newsletter. 

UNDERGROUND STORAGE TANK PROGRAM: 

During the past year, the Environmenta1 Protection Agency has continued to work On a vari'ety of 
. activities related to underground storage tanks (USn in Indian Country. In both FY 1996 and FY 

1997. ,EPA is proyiding Section 800 I program demonstration and training grants to more than 10 
tribes and tribal consortia. TIlls funding is used to obtain training on UST issues and to complete 
activities ranging from abandoned tank surveys 10 developing tribal UST codes. 

EPA has also continued to conduct extensive outreach activities to tribes and to UST ovmers and 
operators in Indian Country, Special attention'is being given proviQing infonnation abm:t the 
pecember 1998 requirement thaI USTs be corrosion-resistant and equipped to prevent spills <l.'1.d 
overfills. Outreach effot1s deajing with this regulatory requiremen! will be increased over the nexl 
year as the deadline approaches. 



THE WHITE HOUSE 


orrlce Of :l1e Press secretary 


For ImmediClle Release November 6, 2000. 

EXEcu"nVE ORDER 

CONSUL T,'\ T[ON AND COORDINAnON 
WITH INDIAN TRIBAL GOVERNMENTS 

By tl1e Dutlority vested In me as president by [he Constitution and 
the laws of the united Slales of America. and bl order [0 establish 
regular and meaningful consultatIon and co:lnbornlion with tribal 
offiCials in Ihe developmelll of Pederal policies thai have tribal 
Implications, [0 strengthen the Un!!ed Sta:es governmenHo-government 
relationships wlth Indian lribes, and to reduce Ihe imposition of 
unfunded mand8:es upon lndian tribes; 1:'15 hereby o:dered as follows: 

Seclloo I, Dertnl!ions, Por purposes of thIS order: 

(a) "Policies that tiave trlballmplicatlonsu refers to regula!lons. 
legis!otive com:T1ems or proposed legislation. and other polley 
statements or acrlons [hat l1ave subslanlln! dIrect effects on one or 
more lndlan lribes, on the rela:iionshlp between the Pedera! Governmem 
and Indian tr~bes, or on the diSLribullon of power and responsibUlrles 
between the Federal Government and Indian Ifibes. 

(b) "lndian Irlbe." menns an Indian or Alaska :--.Jallve tribe. band. 
nation, pueblo, village. or community thaI the Secretary of Ihe In1erlor . 
acKnowledges to exist as an Indian tribe pursuant 10 Ihe Federa~ty 
RecOgnized Indian Tribe USI ACt of 1994, 25 U.$.c. 479a, 

fC;"Agency· means any aUlhorlly of Ihe United States Ihat is an 

~agency' undC'.: 44· U.S.C, 3502( I j, other ,than those consipered 10 be 

independent regula[ory agenCles. as defined in 44 U.S.C. 3502(5). 


(d) "TrIbal officlals p means elected' or duly appointed ofricials or 

Indian (ribal governments Of authorIzed inler~!ibj)1 organizations. 


Sec. 2, Fundamemal Principles, !n formulating or implementing 

policies thai have trjballmpllcalions, agencies shall be guided by the 

foliowlng fundamenlal prinCIples: 


(0) The Ulliled Sta:es has a unIque legal relationship w;lh lndlan 
(riba~ gove:nmenls as set fOrlh in the COnsllluHon oC lhe United 
S~ates. ncalics, SlatUles, E'-xecullve orders. and coun decisions. , 
Since the formalion of (he Union. Ihe un!£ed SImes has recognized 
lnd:an !(ibes as domestiC dependent nnHons under lis prolection. The 
Federa! Oovernmem has enacled numerous sialUies and prornulgated 
numerous rc:gula1!ons tha! establish and define a lrUSl relationship w!lh 
Indian tribes. 

1 
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,(b) OUf NatiOn, under lhe law of the Unlled States; in accordance 
with treaties. sleHUles, Execultve Orders, and judicial decisions, has 
recognlzed Ihe fighl of Indian llibes 10 s~lf.government. AS dO,mesHc: 
dependent nations, lndlan rribes exerciSe inherent sovereign powers over 
their members and tCrrllory. The Unl!ed Stala.;; com!nues to work with 
Indian tribes on a governmenHo-gOvernment basis to address ISS lies 
cOncen)ing Indian tribal self ..govemment, 1Tlbal trust resources, and 
)nciian tribal treaty and other fighlS. 

(C) The United Slates recognizes the right of Indian tribes to 
self-government and supPorts Iribal sove:-clgnly aod seif·determ;nation. 

Sec. 3. pol1cymaklng Criteria. In add\tlon 10 adhering 10 the 
[undamenml principles sel forth in section 2. agencies shall adh§[(:}:. 10 
the extent permllted by law, to {he fOllowing criteria wtien formulating 
and Implementing poliCies'lhal have trIbal Implications: ' 

(a} Agencies shall respect Indian fribal self-government and 
sovereignly, honor tribal trea!y and otl1er rights. and strive to meet 
the rcsponslbUllles lhal arise (rom the unique legal re:alionshlp 
between the Federal Government and Indian tribal governments, 

(b) With respect 10 Federal statutes ::lnd regulations administered 
by Indian tribal governments, the Federal Government shall granr Indian 
tribal governments the maximum administrative discre:lon possible, 

{C/ when undertakIng to formulate and Implement poliCies thal have 
tribal ImpUcaiions, ~genc!es shall: 

(I} encourage Indian tribes to develop their Own po1icies to 
achIeve 
program ObJOCllves; 

(2) where pOSSible, defer to Lndlan Iribes 10 estabHsh standards: 
('md 

(31. in determining whefher 10 e5labEsh Federal standards. consul! 
w!!h tribal officials as !O the need for Federal standards and 
any alternatives that would limit lhe scope of Federal 
standards or othel"'Ni5e preserve the prerogatives and nuthorlly 
of Indian irlbe'..s. 

Sec. 4. Special Requirements for Legislative proposals. Agencle.s 
shall nOl submli to the congress legis!a~ion thai would be inconsistent 
with the pol!cymaklng criteria In 5eclion 3. . 

Sec, 5. consuhation. (a} Eoch agency shall have an accountable 
process 10 ensure meaningful and Ilmt;ly input by tribal offiCials in ihe 
development of regulatory po!lc:es thai have triballmpUcarlons. (;.t.Q;.Lk'1Zl2> J 
Within 30 days afte:- the effective date of this order. the he,ad of each 
agency Shall des',gnale an ofriclal with principal responsibillty for Ihe 
agenqrs lmplemenlatlon or this order.. Wl1hln 60 days of the effec:lve 

fcdq.t::.-:; 
date of t;l~s order. the designaled oHicJal sha:l Sllbmlt 10 the OHice 
of Managemem and Budgel (OM8) a description of the agoocy's /"':\ 

consulla:ion process. \...0 ~~\l.. 


~fo"':C\0'l \>'J c?­
CiQ(vu~""J ('Q,,';8) 
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(b) TO the extent pracllcable and permitted by law. no agency shall 

promulgate any regulallon ihal has lribal implicalions, thai imposes. C.Pi:~'OJ.L l>l?lwK':)<>J) 
subsmnt:a! direct compllance cOsts on Indian lJibal governments, and " " L-r,' rU b":;n~ 1'.'))J...1­Ihat Is n9t required by Slalule, unless; 

~.,'~t:' 
t J) 	 funds necessary 10 pay lhe diree! COStS Incurred by Ihe Indian . \1" ­

t~lbat govemmem or Ihe !ribe in complying wilh Ihe 
 .hN (-:-t \;;\. '-'1,8--~ 
regulation are provIded by the Federa~ Government; Of 

.~-I".., \ 
(2) the agency, prior 10 the forma! promulgation of l11e regularion, 	 ' 

(A) conSLllted with tribal of(Jcials early in !ht;; proCf'....I?S of 

developing tile proposed regulation; 


{B) In a separately Ident'ified ponion of the preamble 10 the 

regula lion as i1 is 10 be issued in the Federal Register, 

provides 10 the DirectO: of OMB a tribD[ summary impact 

statemenl, which consislS of a description of !he exlent 

of the agency's prio: consultntion will) tribal o,frlcials. 

a summary of the nalure of lheir concerns and the 

agency's posh/on supportIng !he need 10 ISsue the ' 

regulation. and a statemenl of !he extent to which Ihe 

concerns of tribal officials have been met; and ~ 


(C} !Y1akes available to the Director of OMB any written 

communications submilled 10 the agency by tribal 

officials, " 


. 
(C) To the eXlent pracllcable and perml!1ed by law, no agency shaH 'ilfT\\w- :2-- . 

promulgi.lte any regulalion Illal has tribal impJ!catlons and Ihal 
preempts tribC11 law unless the agency, prior to 'he ~o:mal promulgal1on Gt",'I."k",,;,f'0JA'M1 
of tJle regulation. 

~~~~"""\~J;;.W 
[1) 	consul!cd w!lh tribal omelals early [n the process of 


developing Ihe proposed regulation; 


(2) 	 In a separnlely identified porllon of Ihc preamble 10 the. 

rcgulatlon as it is to be issued in the r-edera[ Regisler, 

provides to the Director of OM8 a Irlbn! summnry impaCt 

Slalement, Which consistS of a descrip!lon of the extent of 

Ihe agency's prior consultation with !ribal offiCials, a 

summary of the nature of their concerns and the agencY's 

poslilon suppOrting ihe need 10 issue the regulalion, and a 

statement of tile extenl to which !he concerns o( iIiba! 

Officials have been met; and 


(3) 	make;; available to me Director of OMl3 (lny wril!en 

cornmunlcations submilled (0 the ('Igency l)y tribal officials, 


(d) On Issues reJnt!ng 10 Iribal sclf-governmem. 1rlbal Irdst ,\,ti.l,!lr~ t\U;t'''~ 

resources, or Indian tribal trealy clOd other nghts, each agency should 
 "\r,,,;tu~exp:ore and, wllere appropriate. use consensual medl<:!nlsms for developing 

regulatiOns, InCluding negotialed rulemaking. 


Sec, 6. J:)Creasing Flexibi;lty fo~ Indian Tribal waivers. 
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(a) Agencies shall review tile processes under which Indian !ribes 
apply for waivers of s!a:ulory and regulalory requ!remenls and lake 
appropriate sieps 10 slreamline Ihose processes. 

(b} Each agency stlall, 10 ~he extent praCticable and perrnlued by 
law, consider any application by an t.ndian lrlbe for a waiver of 
stalulory or regulatory ,equirements In connecl1on Wllh any program 
admlniSlered by the agency. with a general vimv toward increaSing 
opportunlties for uillizing flexible policy approaches at the Indian 
lriballevel i:1 cases in whtch lhe proposed walver is consis:ent With 
1he app:icable Federal policy ob;eclives and is olherv.'ise flpproprlale. 

(e) Each agen;:.)' shall, ~o 1he extent prae!icab!e and Perml1ted by 
law, render a decision UPOf"l a complete applica!ion for a WGiver wilhfn' 
120 days of receipl of such appllcat:on by lhe agency, or as olilcrwise 
provided by law or regulatlon. If the appBCa!!on for waiver is no! 
granted. the agef"lCY sha:! provide the appl!canl with timely written 
notice of the decision and lhe reasons therefor. 

(d) ThlS seclion appHes only 10 SI8lUlory or regulatory 
requirements that are discretlona;y and subject to waiver by Ihe agency, 

Sec. 7. Accountability. 

(a) In lranSmllling any draft rinal reguiaHon that has tribal 
implications to OMB pursuant to ExecuHve Order 12866 of september 30, 
1993. each agency shall incude a cerlificalion from the official 
deslgf"laled to ensure compliance wilh thIs order staling that lhe 
requlrcmems 01 ihis order have been me! In a meaningrul and lirnely 
manner. 

(b) In lransmi!ling proposed'leglslotion [hat has tilbal 
impllcalions 10 OMB. each agency shall if"lclude () ccrtificntlon from the 
offiCial designated 10 ensure compliance wllh tt~js o;der that all 
relevant requirements of Ihis orde; have been mel. 

(C) Wilhif"l ISO days after the effectiVe dale of this order the 

Director of OMB and Ihe Assislant to Ihe President for Intergovernmental 

AffairS shall confer with tribal officials 10 ensure Iha! thiS order is 

bei:1g properly and e[:eCtively implemented. 


Sec, 8. Independent Agencies. If"Idependenl regulato:y agef"lcles are 

encouraged 10 comply Wilh (he proviSions of this order. 


Sec. £l General Provisions, (3) This order shall supplement but 
not supersede the requiremenrs contained irl EXecutlve Order 12866 
(Regula!ory Planning and Review). E.xecuHve Order t2988 (CiVil Justice 
Rerorm). OMB Cj~cuJar A·I 0, and the E.xecutive Memorandum of April 29, 
1994, on GovemmenHo·Govemmem Relations with Nallve American Tribal 
Governments. 

(b) This orde: sha!! complement the consuJl31;Of"l and\...aiver 

provisions ~n sectiof"ls 6 and 7 of EXeCUllve order 13132 (FederaHsm). 


(C) EXecUlive order 13084 (ConsuJla~jon and Coordlnation Wllh 

'" 




·­ • 

lndian Tribal Governments) is revoked at the lime this order lakes 

effect, 


(d) This order shall be effective GO days af!er the dUle of thIs 

ordeL 


Sec. 10. Judicial Review. ThJs order is intended only 10 improve 
Ihe internal management of ~he executive brand), and Is nOI inlended 10 
creaic any right. benefit. or 1rus! responsibility, subslsnllve or 
proced;Jral, edorceable at law by a pdfty agains! the United States, Bs 
agencies, or any person. 

WILUNvt J. CLINTON 

THE WHITE HOUSE. 
~ovember 6, 2000, 
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PROTECTING AMERICA'S WETLANDS,: 
, 

... I. INTRODUCTION, 

The Clinton Administration- is proposing a comprehc:usivc: ·package of ~provemeDts to the ," 

Fedeml wetlands program that n:f1ects a new broad-based COnsensus among Federal agencies. 

For years, many bave argued tbat the Federal government badly needed to improve its wetlands' 

program to make it faiI<:r and more effective. But for too long, contradictory policies from 

feuding Federal agencies bave blocked progress, creating uncermlnty and confusion. nus 

w.t1,ands package n:f1~cts a sbarp break through the past gridlock caused by warring Federal 

agencies and contains a balanced, common sense, workable set of improvements tbat will make 

the: program simpler, fairer, better coordinated with state and local efforts and more effective at' 
protecting wetlands. 

The Nation'S wetlands perform many fUnctions that.~ important to society, s~eb as improving 
water quality, n:charging groundwater, providing natural 'flood .control, and supponing • wide 

vanetyof fish, wildlife and plants. The economic imponance, of wetlands to commercial 

flSberies and recr .."ionai uses is also enormous. The Nation bas lost nearly balf of the wetland 

aCreage tbat existed in the lower 48 States prior to Europeari settlement. 'The Nation's wetlands 

continue to be lOst at a' rale of bundreds of thousands of acres per year due to both human 

activity and naruml processes. nus continued loss occurs .. great cost to SOCiety. 


Noiwitbstanding the importance of weiland resources, efforts to protect wetlands have caused 
considerable controversy. It is estimated'that ,75 percent of tbe Nation's wetlands in the lower 
48 States are localed On private propeny. It is,therefore, imperative to recognize and consider . I 

: fully ,the impacts of wetlands' protection policies On individuals woo owu wetland:propeny. 
Statutory, regulatory, and policy objectives sbould be accomplished in a manner that avoids 
unnecessary impacts upon such landowners. 

Given the environmental imd economic significance of wetlands, the alarming rale of wetlands 

loss, and concerns for private landowners, the Interagency Working Group on Fedeml, Wetlands 

Policy began developing a comprehensive package of initiatives in lune. ' The policy positions 

contained in this paper strongly SUPWrtlhe effective protection and restoration of the Nation's 

wetlands, wbil. advocating much-needed reforms to increase the faimess and f1exibilily of 

Federal regulatory programs. • 


,U.A DIVISIVE DEBATE 

Federal programs to protect the Nation's wetlands bave been the focus' of considerable 

conIToversy in recent years. Much of the attention focused upon the 1989 Interagency Wetlands 

Delineation Manual (1989 Manual). The 1989 Manual was prepared jointly by the U.s. Anny 

Corps of Engineers (the Corps), the Environmental Protection Agency (EPA). tbe Fish and 

Wildlife Service (FWS) of the Departinent of the Interior, and the Departmenl of Agrieulrun:'s 

Soil Conservation Service (SCS). It was developed in response to aitici$lll tbat Federal agencies 
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were nm usmg a single SC:, of com~on proc~ures to "delineat~· - or'idendfy'-":"wetlands 
under th~ jurisdiction of programs administered by these agencies . 

. 
Bu. ",.hci .ban alleviating ''''''<:ems about inconsistency, tbe 1989 Manual only funber fueled !be 

. controve,,;y, Critics claimed tbat tbe 1989 Manual n:p!!:SOnted a major expansion of ",gulatory 
jurisdiction witbout opponunity for public' panicipation. In response, the Busb Administrntion 
embarked upon'a closcd-door effOt! to ",vise the 1989 Manual. 'Ibis process ",suited in the 
tecbn[caUy flawed 1991 Mamiat that ~ld have dramatically and indefensibly n:duced tbe 
amount of we.lands subject· to protection. The proposed 1991 Manual generated even funhor 
CODtroVe,,;y and n:sulted in even ~ter polarization of the deba.e on Federal wetlands policy. ' 

In addition to assailing tbe·1989 Manual, critics of Federal 'wetlands n:gularory programs 
cffecti,vcly characterized "those programs as: unfair. inflexible•. inconsistent, and confusing. 
Supponcrs of wetlands.protection ",sponded -- with equaleffectiven ... -- by emphasizing Ibe. 
environmental and economic benefits associated witb prOtect.ing tbe Nation's wetlands. 

At. both sides voiced their Strongly held opinions. the debate over Federal We.landspolicy 
became increasingly divisive. The opposition that developed to botb tbe 1989 and 1991 Man.,.l. 
demonstrnted tbe policy deadloCk that had developed. Wetlands policy bas become one of tbe 
most controversial environmental issues facing 1he Federal govemmentt just as Congress embarks 
upon tbe reauthorization of the Ocan Wator Act. 

• 

·m. THE INTERAGENCY WORKING GROUP ON FEDERAL WE:fLANI)S POUCY 

·The Administration cOnvened the lnteragency Working Group on Federal Wetlands Pelicy in 
early June wjtb the goal of developing a package of Ointon Administrati.on initiatives to brcak 
tbe deadloCk over Federal wetlands policy. The group baS been cbain:d by t~ White House 
Office on Environmental Policy and has included tbe panicipation of lbeEPA, the Army (tbe 
,Corps of Engineers), !be Office of Management and Budget, and the Departments of Agriculture, 
Commerce, Energy, Interior, Jusilc.:, Olld Transponation. 

The working group sougbt tbe views of a .broad tange of stakebolder,; representing all 
perspectives in the wetlands debate, For eXample, tbe working group bas n:ceived pn:sen!ations 

'tbat have included: a bipartisan group of eight members of tbe U.S. Congress; rcpn:scnta.ives of 
State and local government; environmentalists; the development Community; agricultural interests; 
scientists and others:. ' 

After listening to this broad range of interests, the working group began its policy deliberations 
by establishing tbe following five principles that serve as Ibe framework for the Administiation's 
comprehensive package of wetlands reform initiatives. 

. , 
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IV, FIVE PRINCIPLES FOR FEDERAL WETlANDS PO[JCY 

1) The Clinton Administration supports the interim goal of no overall net loss o(the Nation'S 
remaining wetlands, and the IODg~term goal of increasing the quality and quantity of the Nation'. 
wetlands resource: base; 

2), Regulatory, programs must be efficient, fair, Ilexible, and predictable, and must be 
administered in a manner that avoids unnecessary impacts upOn private property and the regulated 
public, and minimizes those effects that cannot be avoided,while,providing effe9live protection 
for wetlarids. Duplication among regulatory agencies must be avoided and the public must have 
a clear understaoding of regulatory requirements and various agency roles; 

3) Non-regulatory programs, such as advance plancing; wetlands restoration, inventory, aod 
r;searrh; and public/private coopeI1ltive efforts must be encouraged to reduce the Federal 
government's reliance upon regulatory ptograms as the P,rimarY means to protect wetlands 
resources and.to accomplisb long-term wetlands gains; , 

4) The Federal government should expand partnerships with State, Tribal, and local governments, 
the private $ector and individual citi%cns and approach: wetlands protection and restoration in an 
ecosystcmlwatershed context; aod ' 

5) Federal wetlands policy should be based UpOD the best scientific information avallable. 

V. A COMPREHENSIVE PACKAGE OF REFORMS 

Building upon these principles, the worldng group b.lis dcvelopCd a comprehensive paclcagc of 
initiatives that will Significantly reform Federal wetlands policy, while maintaining protection of 
this viral natural resoUrce. This package includes regulatory reforms aod innOvative, noil~ 
regulatory policy approaches; it ineludes administrative actions that will lake effect immediately, 
and legislative ~mmendaHons for Congress to consider during the, reauthorization of tbe Clean 
Water Act. The Clinton Administration looks (OIWard to worldng closely with the Congress to 
implement this new approach to federal weilands'pollcy. In addition, the Administl'lltion will' 
establish an ongoing interngcncy working group; to be chaired by the Office on Environmental" 
Policy, to morutor the implementation of tbe initial;ves contained in the reform paclcage. 

The reronn package Includes the following initiatives: 

• To amrm ils commltmenl 10 consen'ing wetlan~ resources, the Administration 
will Issue aD Executi.e Onler embracing lb. interim goal or no Dveran ...1 loss or the 
Nation', reDfalolog wetlands resoUlU hase, and a laog-Ierm goal or increasing !be 
quaUty and quantity of the Nalioo's wetlands; 

, , 



, 

, 	 , 

________~,~A~F~~==~H~~E=xm==L=~~AND~~E~FF=E=C=·I=~~VE~APP=,~R~O~A=CH=_________~S ' 
", 

• To IDc...... e Calroe.. ID lb. weliaDd. PermUtiDg proca~, Ibe Corps wlil'establW, , 
aD admlDlsuaUve appeals process so Ibal landowners caD seek recourse shari of 
going 10 cOUrl; 

, 
'. To IDcrease falrne .. and emeleDcy In Ibe wellands permitting prOcess, Ibe Corps 
will establlsb deadiiDes for ",ellands permlttlDg declslons under Ibe CIUD Waler Acl; 

, 	 ' . 
'. To reduce UDcertalnly for American !'armers, yeslerday Ibe Corps and EPA issued 
'a final regulaUon, ellSUring Ibal approxfmalely S3 million acl'O$ of "rior, converled 
cropland -- areas which no longer exhibit wellands cbaraeteristics ....:. will not be 
""bJecl 10 ",ellands regulations;' " 

• To reduce duplication, and Incooslslency -ror AmericaD farmers, Ibe Soli 
Conservation Service will be Ibe lead Federal ageDCY responsible for Idenllfylng 
wetlands on agricultural lands under botb Ibe Clean Water Aet and Ibe Food ' , 
Security Acl; 	

, 

• To close a loopbole that bas led to Ibe degradation and destruction of wellands, 
yesterday Ibe Corps and EPA issued a ODal regulallon to darlfy Ibe seope of 

, 

activities regulaled UDder Ibe C\ean Waler AcI; 
' 

• To emphasize that an wetlands are not of oqual.alue, yesterday EPA and Ibe 
Corps issued guld8nce 10 Oeld staff blghllghtlng Ibe OexibUity Ibat exists to apply 
I... vigorous permit review to small projecls wllb minor envlronlJleUlallmpacts; 

, , 

• To ensure' conslslency and I8lroe.., Ibe Anny Corps of Engineers, Ibe 
Environmental Prolection Agency, Ibe Soli ConservaUon Service; and Ibe fish and 
Wildlife Service will an use Ibe same procedures 10 Idenllfy wetland at'tas; 

• To IDcrease Ibe predictability and environmental errecllveness of Ibe Clean Water 
\ 	 Act regulatory program and to bell' attalD' Ibe no ov.-rall net loss goa~' Ibe 

AdmlDlstration endorses Ibe _ of'mitigatlon banks; , 

• To reduce Ibe conOid Ibat' can result between ..etlands profectlon and 
development when declsloits are made on a permtl-by-permlt basis,' the 
Administration strongly supports incenllv .. for States and IocaIlUesto engage In 
... alersbed planning; , 

• TO pn,vlde err.cllve IDeentivesfor fanners to reslore wetlands on Ibelr properly, 
the AdmlnlstralloDwl1l Coollnue to support Increased funding for the U~DA's 
Wetland Reserve Program; and ' , 

\ 

" 

I 
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" 
PROTECIlNG AMERICA'S WETlANDSi' 

" 
e To attain the long-Ierm goal' or Inc.:.asing tbe quantity and quality of the 'Nation', 
~ ,

wellands, the Administration will promote the restoration or damaged wetland areas 
througb voluntary. non-regulatory programs, 

The romplete p""""ge of reform initiatives f~llows, (Some initiatives are listed under more 'Ullin 

one beading for tbe sake of clarity,) By proposing an approach based upon effective protection 
, and iestoration of the Nation'S wetlands, while adopting much~ncedcd reforms to increase the 
fairness and flexibility of regulatory programs, the Administration's reform ~""ge offers a 
tremendous opportunity to move beyond the divisiveness that has characterized the wetlands 
policy debate in recent years, 

A. ADDIU;SSING lANDOWNER CONCERNS 
, 

Issue DefiDltlon: The program tbat regulates wetlands under Section 404 of tbe Clean Water 
Act bas been criticized as ,being slow, unpredictable and unf~ir, For example, it has been claimed 
that permits take too long '0 obtain; that wetlands delineations are sometimes slow. inaccurate. 
and inconsistent; and that it is unfair that the Corps does not provide a process by which 
landowners can appeal a jurisdictional. determination or the denial of a 'wetlands permit shott Of 
suffering the expense of going '0 court, ., 

Administration PositioQ! The Qinlon Administration believes that the Federal 
government has a n:sponsibllity to the public to conduct such regulatory programs in a 

manner that is effjci~nt, respaliSiv. and fair, Therefore, the Admmistration suppOltS the 


, following reforms tbat will reduce the impact of regulation on the public, while meeting 

our objectives to protect wetlands: 

eD,aIllin.. for Permit Action Within one year tbe a:lrps will modify its regulations, 
througb a public ,"l.making process, to establish regulatory deadlines for reacbing 

. decisions regarding permit applications, The regulations will generally require the Corps , 
to reach permit decisions within 90 days from the date of isSuance of the public notice, 
unless precluded by other laws, sucb 'as tbe National Environmental Policy Act, The 
Administration will strongly support the additional personnel and funding necessary to 
meet these deadlines for permit action, . 

_The AlJoptiLIn of an Appeals' Pro ..._ Within one year, tbe Corps will develop an 
administrative appeals process under the Section 404 regulatory program. The process, 
whicb ,will be implemented after a public rulemaking, ,will be designed to allow for' 
administrative appeals of the Corps' determination tbat it has regulatory jurisdiction over 

, a p3rticular parcel of property, pennit denials, and administtative penalties, 'The process 
will allow third parties to participate' in applicant appeals of permit denials and will 
require that applicants e"ercise their right to appeal before initialing judicial action. The 
Administration will strongl y support the additional personnel and funding necessary to 
implement successfully the appeals,process. 

/ 
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A FAIR, FLEXIBLE, AND EFFECI'lVE APPROACH 

The USDA already has an appcals procesS in place and landowner. will be able to a~ 
SCS wetlands delin ...tions through tbat administrative proccss. 

'. Delint:<JtWn Training IlIfII CttrtiftClZtion A1f employees of Federal agencies who 
conduct wetlands delineations will be required 10 complete the' interngeney wetlands 
d.lin.... lion trnining progtam 10 improve accuracy and consisl.ncy in- delineation in 
F.deral wetlands programs or have comparable ttainUtg and .xperience. As appropriate. 
Stale and Tribal agenci.s will also be .ncouraged 10 participate in the F.deraI trninUtg 

'program. In addition, by tb. .nd of 1993, Ibe Corps will propose regulations for 
impl.menting a certification, program fot private sector delin ...to... 

By requiring trnining of Federal di:lin ...IOrs, jurisdictional determinations """ be doD<: 
more acCurately and consistently aqusstbe country. By encouraging the growth of a pool 
of certified private sector w.tlands coDSUltanlS, jurisdictional determinations can be 
performed far more ,quickly than if the job is sol.ly the responsibility of F.d.rnl ag.ncy 
personneL In addition, the Corps will streamline the process by, wbich it considers and 
acc:cpts delineations performed by certified wetlands coDSUltants. 

, , ' 

• Promote Volllnt4ly, O:JepefllJiv. l'rOgranu. With 75 percent of the Nation's remaining 
wetlands in Ibe lower 48 States located on privately owned property, it is clear that 
cooperation with the private sector in' implcinentation of w.tlands 'ptolcction and 
restoration activities is Criticol. Advance planning (see next iss".) offers an excellent 
opportunity to involve the public in general, and property owners, in particular, in 
developing and implementing wetl...ds protection and _omion' plans. The 
Administration will support planning activities that include cooperntive activities with 
property own .... and will incruse support' for progxams that aSsist laiulowners in ihe 

, impl.mentatlon of such plans through restoration. technicol aSsistance and InfOrmation' 
progtarns. . 

iI. ADVANCE PLANNING AND WATERSHED MANAGEMENT 

issUe Definition: Typically, decisions aff.cting w.tlands are made on a project~by-proieet. 
pcrmit-by-permit basis. This oft.n' precludes the .ff.ctiv. consideration of the cumulative 
effects of piecem.al w.tlands loss and degradation. It alsO hampers the ability of State. Tribal, 
regional, and lOcal governments to iritegtate wetlands conservation objectives into the planning. 
managemenl, and regulatory tools they use to make decisions regarding developm.nt and other 
natural resource issues. This Can·often result in ·inconsistent and inefficient efforts among I 

agencies at all levels of govemment, and frustralion arid confusion among the public. 

xn con_t. advanc:c planning, particularly comprehensive planning conducted on a watershed 
baSis. offers the oppOrtunity to have strong participalion by State. Tribal, and local gOvernments 
,and private citizens in designing and implementing specific solutions to the most pressing 
.nvironmental .. ,roblems of that wat.rshed, Advance planning generally involv.s .1 least ~he 

http:developm.nt
http:piecem.al
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identification, mapping. and p~liminary. assc:s.~mept· of relative wetland funcrions within the 
plan,ning ·area. More comprehe.nsive advance planning may identify wetlands that merit a high 
level of protection and others that may be considered for development, aDd may also incorporate 
wetlands co=.rvation into overall land use planning at the local level.. Advance planning can 
provide greater, predictability aDd certainty to property owners, developers, project plai:mers, and 
local govel1llllents. . 

Admlpistratlon PosIIlQP: To en~ura~ gre.ternse or' comprebensive advance planning, 
panicularly with State; Tribal, regional, and local involvement, and to identify wetlands 
protection and restoration needs, opportunities, and concerns, the Administration suppons 
the following actions: 

• Provwe 'In ..nlivtsfor SIIzIeslLDt:ab to Imegrille WllIenhM lind W.thuufs Planning. 
The Oean Water Act should authorize the development of Stale watershed protection : 
programs, which should include local and regional involvement and Federal approval of 

. tbe State programs. Wetlands should be incorporated into the ovetall watershed approach, 
with minimum standards for wetlands protection and restoration, planning. Approved 
watersbed plans would· receive a high priority for technical and fina:ncial support for 

, ­activities such as mitigation banldng, advance identification, and waiershed-based 
categorization under the Section 404 regulatory program.' There would also be· a high 
priority given to developing Programmatic General Permits that defer to local regulatory 
programs implemenring approved watershed.plans. 

• EiuJors. SIIzI./Tri1HJl Wetlands OJ_",arion PIaM. ConBn'SS should endorse the 
development of State/I'ribal comprehensive wetland plans, with Ibe goal of supporting 
State and Tribal efforts to protect and manage their wetlands resources. EPA is currently 
funding the development of 22 Stale Wetlands CoBservation Plans; Con~ Should 
provide EPA the authority to use ils Weiland. GIants program to fund both their 
development and implementation.' ". 

• PrtM4.for GreQ/tr Imtgr'l1tiDn ofAd.van..Planning IlIlIithe s.ction 404 R.g,./atQry 
Prog",,,,. The Administration wiU support efforts to beller integrate advance planning 
into the Section 404 regulatory program, including appropriate local or watersbed:-bascd 
categorization frameworks and regionalized improvements to implementation. of the 
existing Nationwide Petmit·26 in headwaters ""'l isolated. waters. Such opportunities are 
expected to grow as States, Tribes, and regional and local govel1llllents proBn'SS on 
watershed plans, State Wcclands Co=rvation Plans, and other wetlands-related planning 
processes. Where State, Tribal, regional, or local govel1llllents have approved watershed 
plans'that address wetlands, EPA and the Corps will· give high priority to assisting with 
the development of categorization of wetland resources for the purpose of Section 404. 
Categorization approaches should be local or regional in nature, and refleet the fuU range 
of impacts and functions that affect wetlands. witbin ibe watershed or planning area. .. . 
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• ProgmmmtItU: G.n",z{Pmnils (PGPs) Und., SUMn 404. ' Th" Corps will issue 
guida.n« wbich spe<:ifies tbe circumstanees under wbich State, Tribal, "giona!, and local . 
governments with existing regulatory programs may assume a more active role in 
wetlands pIQtection wbile reducing duplicatiOn with Fedeml progr.l1D$. PGPs arc 
extmnely,useful in rcducing unnecessary duplication between Fedeml and'non-Fed.t.J 
..gul.tory programs and in geller.1I y enbancing the role of State and local gnvermilents 
and of advan"" 'planning, in decisions ..gazding wetlands and otber aquatic rcsou=. 
The Administration """"mmends tbat Congress amend Section 404(e) of the aeon Water 
Act to p,ovide explicitly for issuanct: of paPs, with appropriate enviro~ntal safeguanls, 
for approved State, Tribal, "giona!, 'and local regulatory progr.l1D$. 

• imp";", Natiollwid. P.rmiJ 26 Th","gll &gioMJirJJlioll. In' Oroer to improve the 
implementation of existing Nationwide Permit 26 (NWP 26) in isolated waters and in • 

oif: beadwater .,.,..; tbe ,Corps" in coordination with appropriate Fedeml, State, and'Tribal 
agencies,and with tbe opportunity for public notict: and comment, will undertake a field 
level review of NWP 26 to develop regional desctiplions of tlie Iypes of walers, and the 
nature of activities in those waters that will not be SUbject to authorization under NWP 

, '26. Advanct: plamrlng efforts that have assessed the functions and values of local isolated 
wetlands, and beadwater.;, and bave c:onsidered factor.; such as cumulative losses and 
scarcity of p;irticular ciasses of water.;, will be used to facilitate tb,is effort. . 

• Mitigation &lIking. Wetland mitigation banking refers to the ",.to;"tion, creation, 
enbanct:ment, and, in ct:nain defined ci11:umstances, proselVation of Wetlands expnossly' 
for tbe purpose of providing c:ompensatory mitigation in' advance of discharges into, 
wetlands authorized under tbe Section 404 regulatory program. Advance planning can 
be used to identify appropriate iocatiOllS fo., and uses 0(, mitigation ,hanks., EPA and.tbe 
Corps have issued guidance to their field staff that clarifies tbe manner in wbich wetlands 
mitigation banking filS in the Section 404 r<:gulatory program. Congress should endorse 
tbe approPriate use of banking, with environmental safeguards, as a' c:ompensatory 

. mitigation option under the Section 404 regulatory program, and explicitly allow !lSC of 
theState Revolving Fund to capitalize mitigation hanks. ' 

• Promott Volulltary, Coop<rotiv< Prog"""". With approximately 75"percent of the 
Nation'. r<:maining wetlands in tbe lower 48 States located on privately owned property, 
it is clear that cooperation with tbe private sector in implementation of wetlands 
·protection and restoration activities is critica.l. Advance: planning offers an eXcellent 
opportunity to involve tbe public in geneml, and property owners in particular, in 
developing and implementing wetlands protection and reStoration pJw. The 
AdministratiOn will support planning activities that include cOoperative activities with 

. property owner.;, and will inC1CaSe suppurt for programs that assist landowner.; in .the 
implementation of sucb plans through restoration. technical assistance, and education and 
infonD.tion progrIlllIS. 

http:geller.1I
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;. Rt!Vist tht Ertcun." Ordtr on 'WttlandS~, The existiDg Executive Order OD wetlands 
(E.O.11m) will be ",vised to din:cl the Fedemlagencies to take a watershedieCosyStem 
approach to ,wetlands protection and ",stollltion. In.addition, it will "'quite FcdcmI 
agencies' that conduct or ,asSist with muhi-objective natural reSQun::.e plann.ing to 
incorporate, wetlands protection into their progrBms to the c:.xtent practjcable: 

• PrrMd. Betur IJIJIl Coordintlt.d InJormlll:ion and T.chnictIi A.uistanc. on W<tland 
Issues. The Fedeml agencies will coordinate efforts to provide States, Tribes, "'ponal 
and local governments, and the public with timely. consistent information concerning 
wetlands prog;ams. The agencies will develop. strategic plan for delivering information, 
on regulatory progrBms, and encourage the development of innovative education and 
outreach materials and initiatives 10 assist the public·in understanding wetlands issues. 

The Administration "(ill also din:cl the Wetlands Subcommittee of the Fedcml Geographic 
Data Committee to complete reconciliation and integration of all Fedeml agency wetland 
iovenlory aCtivities. In additjoD, the Administration will coordinate wetlands restoration, 
research, inventory. monitoring, cooperative- programs, and information and educ::atioD 
activities. . 

C. AGRlCULTURE 

!.sm. nefinltlon: Two Fedeml statutes ",gulate·certain.activities in wetlands on agricultural 
. lands. The Food Security Act Wetlands Conservation provision, which is known as the 

Swampbuster program, is administen:dby the Soil Conservation Service (SCS) of the U.S. 
Dcpanment of Agriculture; in consultation with the Fish and Wildlife Service of the Ikpartment 
of'th. Int.rior. The aeon Water Act Section 404 program is adminiStered jointly by the' 
Department of the Army and.the Environm.ntal Protection Agency. Am.rican fann.", have at 
times been subj",;tcd to needless duptication and frustrating inconsistency in the ""plementation 

. of th= two statules. 

AdmlnlstratioD Posltlon: The Administtation :recogoizcs the valuable contribution of 
, agricultural producc", to the Nation's economy and more genemlly to the American way 

of life. We also appreciate the challenges faced by fanne", as tbey try to comply with 
wetlands regulatiOns, as well' as otber environmental rcquirem~nlS affecting fann 
operations. As a ",suit, the Administration is committed to ensuring that Fedcml wetlands 
progrBms do not place unnecessary :restrictions' or burdens on fanners· and other 
landowners, :vhile providing necessary environmental safeguards. 

The Administtation has identified a number of actions that can be taken to reduce the 
impact of th= two wetlands protection programs on American agriculture. At the beart 
of this effort is a commill"ent on the part of all Fedeml agenci.s involved to work closely 
and cooperatively to coordinate their work under these two statutes so as to incr .... 
efficiency, minimize duplication, and n:duee inconsistencies between tbe programs, 
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ThC folloWing initiatives 'deUl!mstraic'oor commitment to protect· and reSto~ the Nation's: 
wetlands and eliminate unnecessary impactS OQ the -£ann community; 

, ' 
• PrWf Convirt",j ,CropUmd RIllemaking: EPA and the Cotps have just completed Ii 
rulemaking which assures American farmers th.t an estimated S3 million acres of prior 
Converted cropland will not be subject to ",gul.lion under Section 404 of Ibe Clean Water 

'Act, These lands were converted from 'wetlands to croplands prior to the passage of the 
Food Security Act of 1985; which est.blished the SwampbuSler program, and 00 longer ' 
exhibit wetlands characteristics. The Administration is also recommending that Congress 
include in the Clean Water Aa a definition of 'wateIS of tbe United SUItes" tlull explicitly 
excludes from Clean Water Act jurisdiction areas determined to ,be prior. couVerted 
cropland. ' -,' , ' 

• A. Paekllgt 10 EliminMt Duplieation 'and Inconsistency 
The SCi, EPA, tbe' Corps, and FWS signed an interagency agreement' on August 23, 1993 
that will roduce, existing overlap and inconsistencies in the implemeiiUltion of Federal 
wCtlands programs affecting agricullllral lands by undertaking. within 120 days, the 
following initiatives: ' 

. MaJu the SCS the LeadA.gency all A.grlcultuml Lan.tls. The scs, the Cotps, . 
EPA, and FWS will develop procedures to provide that SCi wetland delineations 
will ",proseoi the final government position on the ,extent 0(' Swampbuster and 
Clean Water Act jurisdiction on agriculturallands.1oteragency training programs 
will be developed to ensure Ib.t ag.ncy field st3ff are properly trained, !bat 
standard, agn:ed-upon methods are utilized in making delineation and mitig;ttion 
detenoin.tions, and that EPA and tl)e' Corps, ,consistent with their SUIIlItory 
authorities, have the ability to monitor SCS determinations on a programmatic 
basis. SCS, EPA and the Corps will 'also c:oordinate eDforcement responsibilities 
on agricultural lands to' ensure' that the Federal governmenl's activities are 
equitable; and'ccosislcnt. : .. 

, GIlIlrairl .. Consist.ti<y iIt Dtlineatinns On A.gri~ulturQ/' Lan.t/s, In' order 10 

ensure consislency in identifying wetlands on agriailturallands, the Corps, EPA, 
, SCS, and FWS will all use Ihe same procedures, to delineale _lands. 'The 

.gencies will develop' field guidance for implementing the 1987 Wetlands 
Delineation Manual to establish procedures for Identifying wetlands in. areas 
managed for agriculture. The agencies will also eXP!'<lilc current efforts to rovise 
the SCS Food Security Act Manual to eliminate inconsistencies between wetlands 
delinea,ion procedures in the FSA Manual and the 1987 Manual. 

, ' 

'Gready IlIer"""< Fa,."..,.; CerUllnlJl in A.gtllCY DteuwftS. The Cotps, ill 
coordination with EPA, SCS, arufFWS, will proPose a Nationwide General Permit 
lor discharges associated with "minimal effects" and "frequently cropped with 
mitigation" converSions determined. by SCS and FWS 10'qualify for exemption ., , ' 

\ 



PROTECTING AMERICA'S WEI'LANDS: 


from.Swampbuster provisions. This will provide 'greater certainty, to the Nation's • 
farmers that tbey· can rely on sCSiFWs mitigation determinations. While the 
NationWide permit will include .appropriate conditions to protect valuable 
wetlands, an individual review by the Corps and EPA will ·gencrally not be 
required. 

• ClIzrify thtzl (ATtain Man-Mali. W<l1aitds Ar. Not JurisdictiDnal. The cOrps and 

· EPA will inCorporate examples of certain man~made wetlands, sucb as oon-tidal dminage 

and irrigation ditches excavated On upland, and irrigated lands that would revert to upland 

if irrigation ce8sed, into !heir regulations to clarify the types of waters that arc generally 

OOt subject to Clean Water Act jurisdiction because they arc created out of upland: 


• w.ilaitds R...rv. Program. The Wetlands Reserve Prograai (WRP) offers a 

significatll opportunity to assist farmers who are intercsted in reStoring ~etlands on their 

property. Response by farmers to the nine State pilot prograro was overwhelming; with 

proposals for 250,000 acres of restOlation by over 2300 farmers. The 1994 

AppropriatiollS ccnference report provides for 15,000 new acres to be enrolled in tbe 

WRP. When passed this will more than double -- to 20 - the number of states where 

producers can participate in the prograro. The recent Midwest flood hils created a 

particularly jmssing need to' assisl farmers in !he voluntary reSI~rali6n of wetlands that 

have historically provided valuable flood protection. Congress should fully. fund the 

Administration's budget requests for the WRP in 1995, and should expand the program 

in the 1995 Farm Bill. ­

D. CATEGORIZATION 
. 

Issue DelioilloD: A pe1SiSlenl criticism of the Section 404 regulatory program is that the pennit 
pWccss is inflexible to the extent that "all wetlands an: trearcd the same" from a regulatory 
perspective. Sucb criticlslDs have led to c:alls for a nationwide categorization system to ian!< 
wetlands based upon their relative function and importance 10 society . 

. 
One proposed approach would require thaI all of !he Nation's wetlands be mapped· and 
categorized "up front". as either "high-", "medium-I'll or ·loW-value." The ranking based upon 
this a priori categorization would, in tum. govern Ihe regulalory response at lbe time of a specific 
permit application. ' , 

Administratiop Posillou:. While conceptually a priori categorization and ranking may 

seem attractive, its ,technical, fisc.al'arid environmental implicatiOns make ie unworkable. 

For example; simply mapping !he lower 48 States at a scale suitable for detailed 

regulatory use would involve a mammoth underlaJdng yielding nearly 14 million maps 

and costing' in cxcess of S500 million. Assessing !he functiollS of every wetland in the 

country would be a far larger and mOte 

, 
complicated task and WlJUld .require staffing and 


funding many times thai necessary. 10 complele mapping alone. 
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There is c:urrcntly no scientific basis -for 'a nationwide ~g of functionally distinct and , 
dive..e wetland types; any sucb scheme would ~ extremely difficult and ,.quin: many, 
years to develop. The suggestion """,ained in one legislative proposal that the Federal 
goveromen, buy all. "high-value" wetlands would be infeasible from a budgetary, 
standpoint. The Congn:ssional Budget Office estimates the acquisition costs alone for the 
lower 48 States to range betwee~ $10 billion and $45 billion. ,. 

Finally, an' Q priori categorization and ,~g approach would not provide for 
conside!3tion of the individual impacts associated with specific projects. This makes little 
sense from the' standpoin' of eliber development or wetlaods protection. For example, 
small projects with minor impactS would be arl>itrarily prevented from proceeding in a 
"high-value" wetland arta. At the same time, large and environmentally damaging 
projects would be automatically approved if they were located in "low-value" wetland 
areas. A nationWide a priori categorization scheme would further complicate the Section 
404' program and would conflict witb tbe Administration's goals of .dininistering 'a 
scientifically sound regulatory program that is efficient, predictable and understandable. 

in contrast t~ nationwide Q priori ~tcgorizatjon, opPortunities exist to provide ~~ter 
predictability and certainty in the regulatory process while increasiitg participation at the 
State· and lneallevels. LOcal Or regionally developed advance planning at the watershed 
level can provide a ~cientifically sound and workable framework for early consideration 
of variations in wetland functions within the Section 404 program. Appropriate functional ' 
assessment techniques can be applied to all wetlanc,ls wiihin the boundaries of. panicular 
wat~hcd ' or planning area, and. reasonably foreSeeable development needs can be 
superimposed upon . this inventory and assessment to identify appropriate regulatory 
responses in advance of speci(lc permit applications. Highly functional and ecologically 
significant wetlands can be identified as dcscIVing a very high standard of protection; 
conversely, wetlandS witb limited function and ecological significance, ,01 activities that 
would cause minimal environmental 'harm, can be identified as 'appropriate for general 
pennits or Othel regulatory stl"""'lining methods. . 

In the context of individual permit reviews, the Section 404(b)(1) Guidelines currently 
provide the Corps., and EPA with the flexibillty 10 appropriately scale, lhe regulalory 
response to reflect the relative function of,the affeded wetland, the character of the 
proposed discharge, and tb~ probable CDvironmental impact. 

. . 
The Administration recognizes that "all wetlands arc not the same" and that permit 
applicants dcscIVe a timely and predictable regulatory response thaI is appropriate for the 
projectbcing proposed. To tbis end, tbe Administration proposcs'the following actions: 

• Issue SeclWn 404(b)(I). Guillelin .. Fle;r;lbilily G.udm.... EPA and the Corps have 
issued guidance 10 their field staff. to clarify and standardize implementation of Ibe 
flexibility afforded by the 404(b)(!) Guidelines to make n:gulatolY. decisions regarding 
the analysis of project alternatives b ...d on the relative severity of tbe environmental 
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impact of proposed dj,vharge •. This guidance clarifies that small pmjects witb minor 
impac:tS an: subject to less rigorous permit ",view than larger projects witb mote 
substalltial eoviromnental imPacts: 

'. Dev.lop Imprt1ll.d AntlJytit:al Tools'lor W.tIands Fun.timuJI A.rs...",.nt. The 
agoneie. will expedite development of a new approach for. wetland l'wictiona1 assessment 
knowo as Ibe Hydrogoomorphic Qassification System (HGM). , The HGM methodology 
is being developed by Ibe agencies and Ibe academic communlly 'as an impmved 
analytical tool to make timely and accurate assessments of wetland functions. This tool 
will assist tb,e agencies in' assessing the malive severity of environmcotal impact of 
proposed discharges to determine an appropriate regulatory response consistent with tbe 
404(b)(1)' Guidelines flexibility guidance referenced above . 

• Encourage Advance Planning $florIS. The agencies will provide tcclmical assistance 
for advance planning efforts addressing wetlands conservation, and will counsel planning 
participants on methods to link local or regional planning witb Section 404 regulatory 
decision making. Wetlandcatcgoriz.ation wiIi be supported within Ibc context of an 
approved advance plan to prOvide landnwncrs wilb early identification and 
characterization of wetlands' on Ibeir property, streamlined pennit review; and more' 
flexible mitigation sequencing wbere appmpriate • 

• R.gUmiJJiu G.".rrzl Pemril:r lor Itctivili.. in Dttfmod Cal.gums 01 WaI.rs. The 
,Section 404 propam already embodies a faim of wetlands categofu:ation Ibmugb usc of 
Nadoowide Pennit 26 (NWP 26). a "category of waters" gencra1 permit !bat authorizes 
discharges imo isolated waters and headwaters. The Corps will undertake, in close 
coordination wilb relevam State and F<:dcra1 agencies, a field level review and evaluation 
of NWP 26 for Ibe purpOse of regionalizing and impmving its usc. Congress should 
amend Section 404(e) to recognize tbe oonci:pt of regionalized "category of waters" 
gencra1 permits. ' " ' 

E. GEOGRAPIDC JURISDICTION . 

The term "geographic jurisdidion" encompasses a SCI of'wetlands issues that concern tbe 
determination of which waters fall within tbe jurisdidion of Ibc Section 404 program of tbe 
Qean Waler Ad. These issues include Ibe delineation manual that specifies the metbodology 

, . 
by wbich wetlands an: identified; Ibe deftnitions of 'wetlands" and 'waters of !be United States;" 

, ' 

:anificial' wetlands; and isolated walers. (For 'Oclineation Training and CeniflCation' sec 
ADDRESSING LANDOWNER CONCERNS.)

, , 

, Issue OcfiDitlon: Dellneatlon Manual 
As previously indicated, there has been a great deal of controversy surrounding tbe manuals that 
Federal agencies usc in Ibc field to delineate wetlands: The 1989 Manual was strongly criticized 
by some wbo claimed thaI it ,was an attempt by the bureaucracy to greatly upand tbe, geograpbic 
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jurisdiction of wetlands "'gulation without opportunity for public involvement .. '!"he proposed 
1991 Manual [bat folloWed was roundly criticlud by those who claimed that it would greatly 
reduce the scope of geographic jurisdiction applied to wetlands. In an attempt to resolve this 
controversy, ill the fall of 1992 [he Congress directed· EPA to fund a National Academy of 
Science (NAS) study of wetlands delineation. ThaI study is eXpected to be compleled in the Fall 
of 1994. Since January 1993, both the CorpS and EPA bave ndoptcd the 1987 Manual, which 
was in use in some partS of the country prior .to the issuance of the 1989 ·Mlinual. 

AdmlnlstratinD Position: The ainion Administration, supPorts tb~ use of the 1987 
Wetlands Delineation Manual by Ibe Corps, ~A, SCS, and FWS pending lbe evalual.ion 
of the NAS study. (See "Guarantee Consistency in Delineations on Agricultural Lands" 
under AGRlCULTIJRE.). The usc of Ihe 1987 Manual by lbe 'Corps and EPA bas 
increased confidence and consistency in identifying wetlands and bas diminished the 
controversy associated witb tbe 1989 and 1991 manuals. If the Federai agencies jointly 
conclude Iliar the 1987 Manual should be ,;,vised 10 ",spond to n:commeedations of lbe 
NAS, 'any proposed cbanges will be the subject of a process that will provide full 
opportunity for public comment. In addition, any proposed cbanges will be field' tested 

, by tbe agencies prior to final adoption to determine their impOct in lbe n:aI world: 

To increase public confidence in the &ction'404 regulatory program,'the Administration 
n:commends that the Congress endorse the continued usc of lbe 1987 MIIDual in tbe 
",authorization of the acan Water· Act, pending n:commeodations tbat may ",suit from 
the NAS study. 

Issue DefiniUo';; Delining"Waters of the U.s,' and ·W.Uaods" 
The Qcan Water Act "'gulales discbatges to "navigable waters: which an: deflDed in liie.statul' 
as ·walers of lbe United States,' However, the Act does not contain a definition of 'waters of 
the United Sta!<'... • Similarly, while the Act "'fers to. "wetlands: the statute does not deflDe the 
term, EJ<plicit definitions of these terms in tbe statute, consistent with longstanding''''guiatory 
definitions, would clarify CongressioDai intent with regard to the scope of geographic jnrisdiction, . 
un~theAct.. ..' '. . ... 

Administration PositiOn: The Administration recommends that Congress. incorporate the 
~efmition of 'waters of the United States" contained in existing EPA' and Corps 
implementing "'gulations, To provide ndditional consistency among Qcan Water Act and 
Food .'>ccuritY Act programs,' Congress shciuld also inoorponite tbe defmition of 
"wctlan(!s' contained in lbe 0.." Water Act "'guiatory defmitions, which is essentially 
identical to the 'wetlands defmition in, the 1990 Farm Bill. (The 0.." Water Act 
"'gulatOt)' defmitlon of wetlands is profcrable because so",e States bav. used the 
defmition'in State wetlands statutes. To adopt a cliffe"'"t defmition at Federal and State 
levels 01 government would only create further confusion in the fCgUlatory program.) 

'!"he EPA/Corps definition of ·w.tm of lbe United States' explicitly includes ieccnUy 
promUlgated langoage clarifying that "prior converted croplands" .are not waters of the 
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, , 

United Statcs for pwposcs of the aeon Water Act. Congress should' include Ibis 
clarifying language in SlaMe as well. 

The Administration also recOmmends tbatCongrcss add examples'of "isolated water/;" 
(e.g., pmirie pOtholcs, vernal pools, and playa·Jakes) to the statutory defi!tition of 
wetlands. From a scientific standpeint, isolated wetlands perform many of the same vital 
functions performed by other aqUlUic areas widely accepted as wetlands, sueb as 1100<1 
control and gooundwatcr rec:baIge, as weU as ptDviding critical babitat for migratory 
waterfowl, and other wildlife, and contribute to a::hieving the objectivcs of the aeon 

, Water Act both individuaUy and as a class. 

lssue nermltlon: "ArtIficial" Wetlands 

Nei.ber tbe acan Water Act nor its implementing regulations distinguishcs'belW!'CD natuml and 

created wetlands. However, certain "artificial" wetlands do not normaUy eXhibit tbe values and 

functions tYpically attributed to natural we.lands. These artificial wetlands are created 

inadvel1Cntly frOm upland by human 'activity and would revel1 to upland if sueb activity ceased. ' 

The fact tbat these areas .... not spccilicall y excluded from the jurisdiction of the aeon Water 

Act in either statute or regulation bas caused confusion. 


Admiulstration Posllion: The EPA and the Corps will incorporate examples of al1ificial 

wetlands, Such as non-tidal'drainagc and irrigation ditc:bcs excavated on upland, infO their 

regulations io clarify Ihe typOs of waters tbat .... generally nOt subject to aeon Water Act 

jurisdiction because tbey arc awed out of upland. . . 


F. MITIGATION AND MITIGATION BANKING 

Issue nefinlUoa: ~ Mitigaring the 'harmful efleets of necessary development actions on tbe 

Nation's waters is a central premise of Federal weiland regulatory ptngramS. The section 404 

regulatory program reUes upen a sequential approach to miligating these harmful effects by [irst 


, avoiding unnecessary impacts, then minimizing environmental harm, and, finally, compensating , 
for remaining unavoidable damage to wetlands and other waters through, for example, the 
restoration or creation of wetHmds. . 

Mitigation banking refers 10 a wetland restoralion, creation, or eobaocementcffOrt uodel1aken 

expressly for the J>U1POS" of OOIDpensaling for unavoidable wetland losses in odvance of 

development actions, wben compenSatory mitigalion is'not appropriate, pmcticable, or as 

environmeolally beneficial al the development sile. Units of rutored or created wetland are 

expressed as "credits", and a=mulated credits:... subsequently withdra~ to iJffset "debits" 

incurred at tbe development site. 


Admioistralioo PDsItlQu: The sequential apptoach to mitigation provides a logical, 

p~diclabi., and reasonable framework for mitigating impacts associaled with propcsed 




17 A FAIR, FLEXIBLE. AND EFFECTIVE APPROACH 

• 
dev~lopmcnt 3cti.ons.' The Administration suppons the use of mitigatiOn banking in 
appropriate circumstatlClOS as a means of compeosating for authorized wetland impa<;is. 

< < 

The AdmiolSlTalion, is proposing the following <actions to ensure that mitigation of 
environmental imp.cts within the Section 404 program is effective, predictable, ODd 

·cons.ist~Il' with a watershed management ~tive: 

• 	 Issue Miligalion PlDnning Guidance. The Corps, in coordination with EPA, FWS, 
<SCS, and the National Marine Fisheries Service (NMFS), will issue gaidauee to their field 

staff to clarify the requirements for developing compensatory mitigation conditions in 
Section 404 permits. 'This guidaDce is intended to increase the su.....< of mitigation 
projects in offse«ing impacts to wetlands ODd other waters resultllig from permitted 
activities. This guidauce win assiSt permit applicants by providing grOater consistency 
and certainty with regard to how Section 404 mitigation requirements are applied< <' 

• Endorse the Us< ofM"lIigalion Banking Under lite S«ti;m 404 RegulDUJry Program. 
While a number of tcclmical and prOcedural questions regarding the establishment and 
long term management of mitigation hanks remain, conceptually mitigation banking, with < 

. ~ppropnate env~o~c:nt safeguards, offers nuxp.erous advantages. Banking provides for 
greater certainty< of successful compensatory mitigation in the permit process by requiring 
mitigation to be est~bli.hed before permits are issued. Banks are oftcn ecologically 
advantageous because they consolidate< fragmented wetland mitigation projects into one 
large contiguous parcel that can more effectively replace thel~ wetland functions within 
the watershed. Mitigation hanks also provide a framework for financial n:sourCes, 
planaing and tcclmical ~ to be brought together in a fashion often not possible 
with smaller mitigation projects. < 

Recognizing the adva:otages offered by mitigation banking to compensate for wetlands 
losses, eongress should endorse tlie appropriate usc of baDJdng as. a compensatory 
mitigation option under the SectiOD 404 regulatory program, within environmentally sound 
limits. Congress should also explicitly·allow.usc of the State Revolving Fund by States 
to capitalize mitigation hanks. . 

• Issue Miligation BanJdng Guidan«. EPA and the Corps, in coordiriatioti with FWS, 
NMFS, and SCS have issued guidauce<to their field staff to clarify the manner in which 
wetlands <mitigation bankiog is appropriately usCd within the Section 404 ..gulatory 
prognm.. 'This guidaDce provides interim dimction peoding the results of additional 

. 	studies, but will coOOuragc, within envimnmentally sound limits, the< usc of mitigation < 
banks for "?"'pensatory mitigation under Section 404. < 

• Dev~lop Impro••d Analyticl# Tools. The agencies will expedite cum:nt effortS being 
coordinated by the Coips Wate';"ays Experiment Station to develop an iD!provOd wetland 
tunctionala.ssi:ssment tool, the Hydiogeomorphic Qassification System, ",<assist in 
conducting impaCt aualysis and determining appropriate and effeCtive mitigation m .....res. 

• 
" 
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G; RESTORATION 

Issue DellDltlOD: 'This Nation has lost nearly balf of tbe wetland acreage !bat existed in tbe 
Inwer 48 States prior to European settlement. Much of this loss was due to Federal policies from 
an earlier era .tbat encouraged the drainage of wetlands. The efCcct of tbis wetland loss is 
reflected in declining populations of fish, waterfowl, and otber living things dependent upoc tbe 
aquatic environment; in degraded. water quality; and, most recently, in !be extent of flooding in 
tbe Midwest. 

The Scctioit 404 regulatory prog,.,., under Ibe O"!"l Water Act and the Sw;;"'pbuster provisions 
under the Food Sc·curity Act .... attemptS to Stem Ibis loss of wetlands. At best; Ibe regulatory . 
approach can ensure DO further overall nci loss. But to acrucve a positive increase in lbe: Nation's 

, wetlands wiU require Ibe restoration of some damaged· wetlands, 

Our ability 10 restore wetlands, particularly inland wetlands in agricultural areas, has been weU­
established over Ibe last dc.eade. A number of private and governmental entities bave 
successfuUy restored degraded or loSt wetlands to productiVe SI3lUS. For example, the FlSh'and 
Wildlife Scrvice, in cooperation with private landowners across the Nation, has implemented 

, 9,500 restoration projects affecting 200,000 acres, wt year; a 50,000 acre pilot ..of the USDA· 
Wetlands Reserve Program .reccived proposals from 2,300 fanDers !o restoie 500,000 acres. 

Administration Poslliop: 'Restoring some fonner wetlands that have been drained 
previously or olberwise dcsrtoyed to functioning wetlands is leey to achieving th. 
Administration's interim goal of no ovcrail net loss of the Nation1s remaining wetlands,. 
and its long term goal to increase tbe quality, and quantity of Ibe Nation's wetlands base, 

In sUPPOrl of a broad-based effott to restor<: a pottion of Ibe Natio~'s historic wetlands 
base !bat has been destroyed or degraded in tbe past, Ibe Administration proposes to tal<e 
Ibe following aaions: . 

, , 

• Wttian4s & ..",. Progrr:m. The fIScal year .1994 Agriculture Appropriations 
conference report prov'ides for 75,000 new acres to be enrolled in Ibe Wetlands Reserve 
Program. When passed tbis will also more tban double - to 20 - the 'number of States 
eligible for participation in the program. The Administration win also use tbis program 
in Ibe Midwest to restore ,wetlands in the 'course of providing financial assistance to 
farmers and improved flood protection for all those affected by the recent flooding. The 
Administration will a\so pursue full funding of tbe President's budget request for tbe 

. Wetlands Roservc Program in IT 1995, and will ..ele to have this program expanded in 
the 1995 Farm Bill. " , 

• Promot. w..u.vi4s R.storatibn through Volunlat)l, Coo~I'tIIi•• Programs and . 
Outrmch Activities. ·WeUandsconservation effOrlS have historically focused largely on ' 

.wetlands regulation and acquisition. ,~esc: programs continue t~ be essential to a 
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co~preheilsjve strategy for acbieving the Administration's wetlands goals. However. 
stemming the net loss of the NDtion's wetlands ~ and achieving a long":'term increase 
in wetlands acreage is deP!'ndent upon "'SlOring ,wetlands that have been drained, diked. 
or otherwise destroyed in the past. 

The universe of restorable fonner'wetlands is predominantly'on private lands. and the· 
Administration' !>",seillly bas in place a number of Federal programs that focus on or 
incOrporate voluntary, cooperative efforts to restore wetlands on private lands (e.g., FWS's 
Parmers for Wildlife program, Bay and Estuary 'program, and Nortb American Waterfowl 

. Management'Plan 10int Ventures; USDA's Wetlands Resetve, , Water Bank, Water Quality 
Inceotives, Foresrry. Incentives, and Stewardship IncentiveS', programs.) The 
Administration will review eXisting Federal programs that seek to restore wetlands 
rhrough cooperative, voluntary ag.reem!=nts and outreach effons with private and other' 
non-Federa! landowners. and will 'examine opponun;ties to expand sueli programs, 
including. ~~iJcation and outreach activities. 

• Revue tht Executive Order (m Wetlands. The eXisting' executive order·,on wetlands 
will be revised to incorporate the Administration's interim and long term wetlaed go3Js 
aDd to establisb wetlands "'Sloration as an essential vehiCle for Federa! and quasi-Federal 
agencies to achieve those goals through a voluntary approacb, 

H. ROLES OF FEDERAL AGENCIES 
. 

Issue Definition, Public support for Fe~r.l wetlands protection programs, such as the Clean , 
Water Act Section 404 regulatory,program and the Food Security Act Swampbuster program. has 
suffered during ",cent years from a perception tbat multiple agency roles in the Administration 
of, the .. programs has'contributed to confusion, delays, overlap, and a general Sense that no 
single agency is "in charge·'. ' 

Admioistration Position: The Administtation is initiating Sleps to streamline the 
impiementation of Federal wetlands protection programs by reducing duplication, overlap, 
and delay, For example, a memorOndum of agreement has ",cently beellsigned to give: 
tbe Soil Conservation Service, in consultation witb the Fish aDd Wildlife Service, tbe lead 
agency for making wetlands delineations aed mitigation decisions on agricuJtunu land (sec 
AGRlCUL11JRE), 

The Administration is commined to providing ror'effective and timely ,participation by 
the agencks with roles in Federal' programs affecting wetlands while emphasizing the, 
ultimate role of a single Federal agency decisionmaker, This increased coordination, 
among the relevant agencies will be accomplished through tbe foUowing mecbanism: 

.. Contin .. ~ Implemenllllion,o! th'199i Interagency Section 404(q) MOAs. EPA, the 
Corps, FWS, and NMFS have issued guidance to their field staff to improve interagency 

, , 
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coordiDaIiori procedurcscstablishedin the 1992 Memoranda of Agxeemen. under &Ction­
404(q). These MOAs defiDc • -process for exp.,nted ",view z-.d ",solu,ion of aacncy 

concerns ",garding individual permi' decisions. The MOAs aIS< :stablish procedures [or 

n:solving concerns involving the implementation of Section 404 program policy !hat can 

be accomplished without delaying individual permit decisions. 
. ',. 

The agencies will conrinue to usc the 1992 MOAs and. b.asCd on this experience, 

determine whether-edditional gWdaoce or n:visions 10 the-MOAs arc necessary. It is 

crilical to the ultimate effectiveness of the Se<:tion -404 progi:am 10 preserve the 


,responsibililies of Federal resource agencies such as the EPA. FWS and NMFS to renect 

their ",lalive expertise and authorities while reducing duplicatiOn; overlap, and delay. I. 

is equally critical 10 recognize and understand the Corps' lcadetship and final decision­

making rol_ as "project manager" fDr Ihe evaluation of permit applications and_r the 

Section 404 regulatory program. 


1. ROLE OF STATE, TRIBAL. AND LOCAL GOVERNMENT 

-
Issue DeIlDlUon: Decisions on where and how to protect or ,restore wet1ailds can be often most 
appropriately made at State, Tribal, or local levels. However, the =nt Section 404 regulatory 
program is run-.t the Federal level, except, [or certain waters in one State (Michigan). Many 
Stares, Tribes, and local governments 'have 'thelT own wetlands programs, which often overlap, 
arc inconsistent with, or arc simply distinct from Federal programs. This has resulted in ,. 
ineffiCiency, fnislIation by the regulated public, and significant confusion. - , 

Administration Position: The Administration is oommitted to increasing State. Tribal, 

and local government roles in Federal wetlands prqtcction and -restoration efforts. To 

increase consistency and clarity and reduce the confusion generated by the current 

relationship between the Federal government and State, Tribal, and local governments in 

wetlands protection and rcsroration, and to bring decision'making to more appropriate 

levels, the Administration is Iltking the foUowing actions: 


• A5SUt SUItes, Tribes; IJIId LbcaJ Governments in Taking a Stronger lWle in Wetlm!d.s 

Pratectiml. The Adminisrratinn will providetcchn.ical and financial assistance and 

guidance to .states, Tribes, and loca1 governments to assist them in taking mo..: of a 

leadership role in wetlands protection, e.g., through Siate!1iibal assumption of Section 

404, development of compn:hcrtsive State!rribal Wetland ConserVation Plans, application ' 

of Statc/fribal Section 401 Certifrcation authority. to wetlaltds, , -develapraent of 

Programmatic General Permits under Se<:tion 404, and better coordination berwecn State, 

_Tribal, and local pennit Programs and the Section 404 program .. 


• Provide Incentives for SlBtes, ,Tribn, IJIId Regional or.J Local Go.em/tJ~nts to 
IN.grUte Waunhed IJIId Wetlm!d.s PIonning. The Clean Waler Act should authoriu the 

,dcvelop~nt of State!rribal watershed protection programs, requiring I,OCa1 and regional 


- , 
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, involvement and, Federal ,approval of the Statelfribal, programs. WettaDdS should be 
" incorporated into the overall watershed approach, wi~h min.iinum requirements for 

wetlands protection' and n:storation planning, Approved watershed plans would r=:ive 
a high priority for technical and financial suppon for activiti .. such as mitigation hankiDg. 
advan.:. identification, and categorization under the Section 404 regolatory prognun. 
There would also be • high priority given to developiDg Prognunmatic a.:neral Pcl'lDits 
that defer to local regul'IOI)' prognuns implementing approved watershed plans. 

, .lncrt/... D./.... ne. /0 suit" Tri1i<li, RqimlllJ, and LDcaJ W.llands o.cisionmoJUng. 
The Corps' will issue guidance which specific's the circumstances unaer which Suite, 
Tribal, regional, and local ,programs can effectively regul,te Section 404 lictivities, 
through iss!WICC of Programmatic a.:neral Pctinits (pGPs), The guidance will also clarify'· 
the safeguards requin:d to ensure tbat thcsc programs adequately protect wetlands and 
other waters. ' 

The use of POPs is designed to increase the roles of State, Tribal, regional, 'and local 
governIllents in wetlands protection, provide an incentive for watersbed planning efforts, 
and reduce redundancy and overlap between tbese prognuns and the Federal Section 404 
program, The Administration ierommeDds that Congress amend'SeCtion 404(e) of the 
Clean Water Act to provide explicitly for issuance of POPs witb approPriate 

· envlrolllIlental safeguards for' approved State, Tribal, regional, and local regulatory , 
prognuns. 

• Endo.... itot./'I'ribIiJ W.tlands Co;".rvtidon Plans. Congress ~ould endorse tbe 
developmeoi of Statelfribal comprebensive weiland plans, with the goal of supponing .. 
State and Tribal effons to protect and manage their wetlands resources. EPA is currently, 
fundiDg' tbe . development of n State Wetirurds Conservation Plans; CongreSs should 
provide EfA the authority 10 usc its Wetirurds Grants pmgram to fund both their 
development and irnplCmentation. ' 

. . , 
• Entoll ... g. SIta.ffrib<Ji..u.umptitJII o/S.etitJn 404. Congress sbould provide EPA the 
autbority . to usc its Wetlands Grants program to fund both development and 
implementation of State assumption of tbe Seaion 404 program. 10 addition, Congress 
should authorize panial assumption of the Section 404 program by Statesand Tribes as 
an iDterim step toward full assumption. By authorizing panial assumption of discrete 

· areas within State Or Tribal jurisdiction, the Statelfribe can get experience with the 
program as it develops full statutory equivalency, and the Federal government can defer 

· to tbe Statelfribe as early as possible. 

• PrOvid. skd.s{1'rib.s witlrAcc.ss 10 Wttionds D.Un_II Training. State and Tribal 
agencies will be encouraged to participate in tbe Federal int ....gency wetlands delineation . 

· lIaining and certification programs 10 Slrengtben thelf abilities to conduct wetlands 
delinea~ions; and '(0 improve consistency in wetlands identifica!ion among Stale and 
Federal wetlands programs. • . 

. , 

http:witlrAcc.ss
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J. SCOPE OF REGULATED AenVITlES 

Issue Dellnltfon: The qe.an Watet Act Section 404 program ~gulates "discharges" of dn:dged 
and fil! material to wetlands and o!ber WaI"", of !be United States. In the pas!, these: terms have 
been int~ted in a way that =tod ~gidatoty ';Ioopbolcs" UDder which certain projeets could 
be designed, osing expensive and sophisticated methods, so that they did not ~qu~ Section 404 

. authorization. 

The cnvironmental effeets of these pmjeets 011 wetlands arc nO difietent than less sophisticated 
pmjeets involving discharges of dn:dged or fill malerial, whicb have been ~gulated ulnler SectiOll 
404. Also, these: loopboles baVeled to inconsistencies in bow !be Secti0ll404 program bas been 
implemented around !be country . 

. 
Administration Position: The Admimstration bas issued a final ~gulatjon, and is asking 
Congress to take corresponding legislative action, to close these ~gulatory loopholes by 
clarifying !be types of activities that involve discharges ofdn:dged or iiI! ma.eria! subject 

. to Section 404 review. 

The following actions will ~sult in better protectiOll of wetlands, and improve !be 
faim.... predictability, and consistency of the SectiOll 404 pmilram . 

• CJarih Definition of "Disc/rD:rge of Dredg.d Mal.riI1L" Under tbe final rule, 'his 
lerm is defined 10 ~ that discharges into wetlands and "!ber waters of !be Uni.ed 
States will be consistenUy nigulated wben they are associated with excavation activi'ies, 
such. as ditching. <:bannelization, or mecbanized landelearing. that have environmental 
effeets of concem. The rule explicitly excludesJrom Section 404 ~gulalion discharges 
associated with activities that have OIIIy d. 'minimis, or inconsequential, environmental 
effeets. in an effon to toduce !be impact of these changes on tbC ~gul.tion of minor 
activities with ooly minimal adverse environmeutaleffeets, the Corps will coordinate with 
EPA to develop additioDaI general pem1its authorizing such .m~or activities. The ~vised 
definition does not .affect the existing exemptions in Section 404(1) fOr ongoing farming. 
rancbing. and sUvicultural activities . 

• CIarih D.FuWion·of "Discharg. of FiIJ Mal.rial." The agencies also are clarifying 
the definition of "discharge of fill material" to ensure that activities in waters of tbe 
United States thai involve the non-traditional use of pilingS (e.g.; shopping malls, parking 
gantgcs) wiU requ~ Oe.an Water Act authorization. In an effon to reduce the impact 
or these changes on !be regulalion of minor activities with .9nly minimal adverse 
environmental efieets, !be Corps will coordinate witb EPA to develop additional general 
permits that autborizc such activities. .. 
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• ugislariv. ClariJiaztiqll 'oj Seop' 'oFActiviti .. R.gulattd Urul., s.dioll 4/)4, 
Congress should amend the Oean Water Act to make it c:onsistent with tbe agencies' 
rulemaJ:ing.' ' 

K. STATE OF MASKA 

Issue Definltloo: The extent and nature of Alaska wetlands,rellect, ill part, climatological and 
physiographic c:ooditions found ill no _ otber Slate. More than 99 percent of Alaska's wetlands 
remain, and much of the Slate'. developable lands are wetlands, This abuodance of wetlands ill 
cOmbination witb Alaska's short building' .....on. leads some to claim that tbe Section 404 ' 
program places a beavier burden on,A1askans than on the rest of tbe c:ountry... 

The 'previous Administration attempted to' address some of these c:oncerns by proposing tbe 
"Alaska 1 % rule" which would have exempted wetlands ill Alaska from mitigation requirements 
until one percent of Alaska's wetland resources had been developed, The"Alaska 1% rule" was' 
published for public c:omment in November 1992. and, 83 percent of the over 6,500 c:omments 
received objected to the rule, raising concerns about its potential impact on the envirorunent,_ 

Objections tO,tbe proposed ' rule foe.sedon several key considerations: 
, 

• An additional 15 million = of Alaska's w~tlands would be destroyed before the one percent 
threshold would be met, induding potentially all of Alaska's 345,000 acres of extremely valuable 
c:oastal wetlailds, Wetlands losses in Alaska bave historic:ally been greatest in coastal areas wbere 
Jhe State's population is'concentrated. For example. loss .. of high value coastal wetlands near 
tbe cities of Anchorage and, Juneau arc est\mated to exceed 50 percent of tbeir historic base. ' 

• The proposed rule would binder managemeril eiIorts for severaJ FederaJly listed or proposed , 
threatened and endangered speci~ that utilize Alaska's coastal wetlands, as weli ~ bastening the 
listing of additio!l8l c:andidate species. ' 

• Although full in-kind c:ompensation is often nOt possible or practicable. opportunities do exist 
for restoration or rehabilitation of disturbed areas inproximity 10 • proposed development that 
have ui potential to benefit affeaed fish and wildlife popu~tions. " - , , 

, • 'There is enough flexibility in the existing Section 404 regulatory prop to respond 10 
Alaska's unique c:oncems administratively. During, Ibe last 20 yean, of the appro~irnately 4.000 
permit applications received by tbe Corps' Alaska District. only 108 (2.7 percent) wcrc denied; 
the remaining, applications were eitber issued'as individnal or g.eDora! permits, or withdrawn. Of 
the more than 3.000 individual permits issued, only' 15 (O.S percent) reqUired c:ompensatory 
mitigation. . 



···PROTECI1NG AMERICA'S WETIANDS: , 
Admipfs;OtiOQ PosJUop: &ca~·of the si~fi~t adverse cDvironmcD~ai COnscqU~Dces 
that it would allow, the "Alaska 1% rule" willbc withdrawn. The best way to address 
Alaska-specific concerns "'garding the Section 404 program is through targeting the 
specific areas where questions about program policies or implementation have been raised. 
Finalizing the proposed "Alaska· 1 % iule" would· have far broader and avoidable adverse 
environmental consequences. 

The EPA and the Corps will, within the next 90 days,. initiate meetings with the Federal 
resource agencies, State and local government agencies, representatives of native villages, 
industry groups including oil and fishing interests, and environmental groups, to consider 
other environmentally appropriate means to ass"", ",gulatory flexibility and the feasibility 
of ahcrnativc permitting procedures in Alaska. 

In Jaddition, the Administration is proposing a number of actions to improve 
implementation.of the Section 404 regulatory program nationwide (e.g., issuing guidance 
on flexibility in the Section 404(b)(1) Guidelines, mitigation banking, mitigation planning, 
advance planning, programmatic general permits; establishing an administrative appeals 
procesS; providing for mo", explicit consideration ofwetland functions; and regionalizing· 
Nationwide Permit number 26. See earlier discussion for details). These actions, in 
combin:ition with any Alaska-specific proposals developed as a ",suit of the process 
outlined above, should contribute. ~ignificantly to addressing Alaska's concerns with 
implementation of the Section 404 ",gulatory program. 

I 
1.. TAKINGS. , 

lssue Dennltlon: 'Some critics of the sCction 404 ",gulatory program have asserted thai Federal 
efforts to protect wetlands constitute a"taking" of private property and "'quire compensation 
under the Fifth Amendment of tbe Constitution. Critics of the program· have proposed legislation· 
that would· characterize permit denial decisionS, and other Scdion 404 regulatory actions, as 
"takings" "'quiring compensation. 

Administration Position; The Administration strongly supports private property rights. 
The cq·uitable administration of any Federal "'gulatory program involves mor. than strict 
tcclinical considerations and must include sensitivity to the rights and expectations of 
citizens. Implement:ation of the S:cction 404 program 9fien requires a balancing of 
environmental protection, ~ublic interests, and individual interests. 

Many adivitics. undertaken on wetlands either are not regulated at all, ar~ explicitly 
exempted from regulation, or arc authorized by general permits.. In situations where 
individual permits arc required, the Federal agencies can work with permit applicants to 
dcsign projects that meet the requirements 9f the law and protect the environment and 
public safety, while protecting the property rights of the applicant. 
However, in nire instances the public intercst in conserving wetlands may substantially 
interfere with the rights of landowners. In such instances, Federal action will be based , 

,. 
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on Ibc.p,roposilioD that n:strictio~ on thc.a,7tions of the property ownerS in question: are 
, called for in' order to protect the property rights, safetyI environmental or economic 

inlerests of Nbcr in~ividuals or tbe community at large. ' 
, 

-[0 those situation's where the necessary restrictions on use amount to a taking of the 
property, the owner will, of CQurs.e, be entitled 10 compensation. Moieov!;r. where a 
property owner believes that government action amounts to a taking, the· courts are 
available to review such claims and to determine whether compensation is due.' Due to . 
Ihe unique nature of each situation, Ibese issues m~st be considered On a case-by-casc 
basis. ThCreforc,!he Administration docs not support a legislative approach to lhis issue. 

, , , 

The Administralion is strongly committed to reducing tbe impact of Ibe 404 program on 
landowners. Many of the Administration positions that have been described in this paper 
arc desig.,ed to make the program as efficient, predictable, consistent, imd equitable as 
possible (sec 'ADDRESSING LANDOWNER CONCERNS, AGRICULTURE and 
CATEGORIZATION). 

VI. CONCLUSION 

This compreheDS,ive reform package represents a tremel)dous oppOrtunity 10 move beyond the 
unnecessary polarization that has characterized the wetlands policy debate in recenl years. While 

. divisive~ that debate bas not been without value. 

The allies of the wetlands regulatori 'program have performed ;, service to the' country by 
highlighting thenecd for moaningiul refonn in tbe adminiStration'of wetland regulatory programs. 
Many of the much~needed reforms contained in this package ,- sUch as permit deadlines, an 
appeals process, tbe use of mitigation banks, and increasing !he role of State and local 
government in wetlalidsregulation - have been proposed by allies of the cu=nt regulatory 
program. ' 

• ThC SUpportelS of wetlands protection have also performed a service by helping to inform !he 
Nation of the envirOnmental and economic importance: of wetlands, a_ vital natural :resource th8t 
was once, routinely destroyed. Their strong cotl)llliturent to protecting and restoring this vila! ' 
resource is also rellected in this package: ' 

There wiU, DO doubt, be individuals on each side of Ihis divisive debate wbo wiU not be entirely 

. pleased with every element of this reform package, But Our approach provides effective 

, proteCtion of an impottant' natural resource ,in a manner that is both fair' and Ilexible, thus 


recognizing both the value of wetland resources and the need to minimizC regulatory burdens. 




26 , .
PROTECTING AMERICA'S WEI'LANDS: ., 

" , vn. POSTSCRIPT: LESSONS FROM TIlE FLOOD 

The entire Nation shares the pain of those Ameri"""" experiencing the physical destruction and 

economic loss caus!'d by t1Je disastrous floods tbothave devaitated the Nation's heartland, Many 

lives have, been 10Sl, and billions of doll"'" in damage have been caused 10 property and crops. 

In the short term, we must use, the tools available to us to assist those struggling to deal with 

seven:: economic hardship due to the floods. We must concentrate our attention on belping 

people ~build their lives by protecting our riverfront communities and providing aisistaoee to 

businesses and the agricultural community adversely affected by the floods, 


We must also look to the future, and loam from these Hoods how to m= effectively protect 

human health and safety, propeny, and the environment, Many scientists ,have coccluded that 

past manipulation of the rivets in the Midwest has 'contributed to the ,cumntlevel of de_tation 

by sepal1lting the river channels from their natural floodplains, eliminating millions of = of 

additional flood Stol1lge capacity. WeUands within the floodplain and,Wgher in Ibe watershed 

reduce floods by absorbing '1Iin, snow melt, and floodwaters and releasing ii slowly, thereby 

reducing the severity of downstream flooding, ' 


We must be cautious not to repeat policies and pI1Ictices wWch may have added to the 

destruction caused by these floods. One way to assiSl landowners wWle alleviating some flood 

risks is through funding wctlands restol1ltion and acquisition programs targeted to help those in 

flood-rnvaged areas. Programs such as the USDA Wetlands Reserve Prograrn provide farmers 

with much needed support and increase the quantity of flood-absorbing wetlands in this region, 


Of course, ,we recogn.ize tba't wetlands and river system restoration and protection alone win not 
suffice, It will be critieally important that we quickly rebuild l!ll\Dy of the flood control, 

'StructureS. However. we have learned the importance ofalso looking at alternative non-structural 
measures that uiny proVide as much or better flood damage reduetion at the same Or towcr cost. 
Such measures would include using more natural river corridor systemS and wetlands .. In the 
longer temi, it is'important that all polential floOd control measures; both structural and' non- , 
struCtural, be considered and evaluated fro,m a pI1Igrnatic and cost-henefit standpoint 

It is not a question of whether'to protect cities and farms; it is a queStion of how best to protect, 
th~!". !n the case of riverfront cOmmunities, protective levees may be tbe only reasonable 
answer, but in other 'circumstances. non-structural measures may make more sense. We can . 
identify ways to protect and restore our river and' wetlands systems so ihat they work for us, 
integrate<! with structural flood control measures, Of course, wctlands that provide flood control 
generally will also provide Other 'important functions, such as fish and wildlife habitat, water 
quality improvement"and recreational opportunities. In our response to lhis flood-borne tl1Ogedy, 
the Administration wilt pursue mcasures that are' the most effective means to 'prevent this 
catastrophe from happening again. Doubtless this will involve a combination ,of repair and 
.const~ction of flood control st~ctures together with restorati~n of natural flood attenuating river 
and wetlands systems. ' 
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MEMORANDUM 

SU\lJECT,.. The Watershed Approach: Our Framework for Ecos 

FROM: 	 RobertPerciasepe fL J.. IJ 	 . 
Assistant Administr.t1:J1I'( Ii 

TO: 	 Office of Water Office Directors 

Water Management Division Directors 

Environmental Services Division Directors 

Chesapeake Bay Program Director 

Great I..akes National Program Director 

Gulf of Mexico Program Director 


Ecosystem protection is at the core of Administrator Browner's goals for 
reorienting EPA towards a more holistic approach to environmental protection. The 
Administrator has called on us to forge partnerships with States and other public and 
private parties to achieve plare-based environmental protection. We also must build 

. the programmatic framework and the tools that are essential to make place-based 
protection work. In response, senior EPA managers created a consensus calling for 
ecosystem protection that is driven by the key environmental problems that occur in 
particular geographic places. As envisioned, such environmental management would 
be based on sound scientific information and techniques, and integrate goals for long­
term ecosystem health with those for economic stability and involve stakeholders ITom 
the place'S to help define the prOblems, set priorities, and implement solutions. 

Place-based envirorunental protection is not new to the National Water Program. 
We are supporting over 130 place-based initiatives. These include nationally known 
and treasured watersheds like the Chesapeake Bay, the San Francisco Bay Delta, the . 
Everglades, and the Great Lakes. Locally treasured watersheds are included too, like 
aear Creek, Colorado; Beaver Lake, Arkansas; and the Chehalis River in Washington. 
Our experience has taught us that we need to improve Our programs to make them 
work better for States and other partners who are pursuing a place-based approach. 

In May, I established the Watershed Management Policy Committee because I 

believe that, through the watershed approach, we have the opportunity to establish 




. natlonalleadership in realizing the vision for ecosystem protection supported by 
Administrator Browner, I know that many of you share my belief, The Watershed 
Management Polley Committee will serve as a leadership fonun for coordinating the 
water program to support the watershed approach and thus implement ecosystem 
protection. This memo defines my vision for ecosystem protection through the 
watershed approach, I am excited about and committed to moving this effort forward, 

. , .. " 

VISION FOR EPA'S WATERSHED APPROACH 

Cienn water and henithy, sus/ainabJe ecosystems 
as a result ofcomprehensive yet lailMed 
water resource management everywhere. 

We will know we have ~eved our vision when our work is driven by 
environmental objectives rather than programmatic requirements, This means 

coordinating and tailoring the services we provide to meet the needs of ecosystems, 

Consistent with the Agency's mission# we view ecosystems as the interactions of 
complex, dynamic communities that include people with their physical surroundings; 
thus, healthy erosystems provide for the health and welfare of humans as well as other 
living things, 

We can achieve our vision over time by working together--increasingly 
integrating assessments, aligning priorities, and coordinating actions, while maintaining 
the important environmental improvements we have already, made. Programs 
individually working on a watershed basis will not be sufficient to attain our vision, 
rather a concerted effort to integrate our programs into a.unified, national water 
program is required. 

GUIDlNG PRINCIPLES FOR EPA'S WATERSHED APPROACH 

A few key principles guide EPA's watershed approach, 

• 	 Geographic Focus-Management activities are directed within spealic 
geographical areas, typically the <lIeas that drain to surface water bodies or that 
recharge Or overlay ground waters or a combination of both. 

• 	 Action Driven by Environmental Objective. and by Strong Science and Dat. ­
Collectively, managers employ sound scientific da!a, tools, and techniques in an 
iterative process that includes: characterization of the natural resources and the 
communities that depend upon them;,identilication of environmental objectives 
basl~d on the condition of ecological resources and the needs of people within the 
community; use of scientifically valid methods to characterize priority problems 
and solutions; development and implementation of action pIansi and evaluation 
of effectiveness, 
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• 	 Partncrships-Those parties most affected by management decisions are 
involved throughout and shape key decisions. Management teams include 
representatives from local, State,· and Federal agencies, and appropriate public 
interest groups~ industries, academic institutions" private landowners, and 
~ncemed citizens. This invoivement ensures that environmental objectives are 

, .. .. well i'".tegrated with those for economic stability, and that the people who· "",, .. 
depend upon the water resources within the watersheds are kept well informed 
of management concerns and actions and are invited to participate in planning 
and implementation activities. 

• 	 Coordinated Priority Setting and Integrated Solutions-The ultimate goal of 
EPA's water program is to facilita,te attainment of environmental objectives 
everywhere in the United States. Because needs vary !Tom place to place, and 
because there are limited resources, and because there are numerous water~ 
related programs at all levels of government, a comprehensive, 
multiorganizational approach is required. Through coordinated efforts, 
appropriate parties can establish priorities and take integrated actions based on 

" 	 , consideration of all environmental issues, including threats to publiC health . 
(including drinking water supply) and surface and ground water, as well as the 
need to protect critical habitat and biological integrity. 

WHAT DOES TIllS MEAN FOR WATER PRQGRAMS? 

EPA will promote and support the watershed approach at local, State, and 
Federal levels and implement our programs in a manner tailored to meet the spedfic 
needs within watersheds. We recognize that successful management of specific 
watersheds is critically dependent upon State and local governments and dtizens who, 
in many cases, will develop and implement action plans and who have the keenest 
sense 01 the problems and opportunities presented within their communities. Because 
our programs are generally implemented by the States, however, we will look to States 
to create the frameworks through which we support local efforts. 

• 	 Invest in State Reorientations -States are pivotal in providing coordination and 
direction for the watershed approach. EPA will encourage States to merge their 
planning for all water resources into one truly comprehensive effort. To that 
end, EPA will promote and support comprehensive Slate programs through 
which States: . 

Map the watersheds (this includes making decisions about scale and 
"nesting" of watersheds as well as providing for addressing surface and 
ground water issues); 
Set and/or adopt goals (e.g., water quality standards, drinldng water 
MCLs, overall no net loss of wetlands); 

• Throughout this document. thc word ~St;J:les" B meant to indude the States. Terntories and elig.hle Tribes, 
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Establish priorities (ultimately combining the priorities of specific 
programs into. comprehensive set of priorities); 
Convene and oversee management teams (commissioning existing teams 
as appropriate); and 

Implement integrated and effective solutions. 


In so~e cases; for example, in those watersheds· that cross State or nationaL "'~", 
boundaries, EPA and other Federal agendes may provide leadership for 
management efforts. 

• 	 Realign Federal Services to Meet Local Needs as Defined through Stat. 
Programs-EPA and other Federal agendes will provide financial and technical . 
support for comprehensive State watershed programs and, through the States, 
local watershed teams. 

In particular, EPA will continue to provide guidance for establishing criteria and 
standards on a watershed basis and expand its focus to include: 1) issues facing 
Kative Americans and economically disadvantaged minorities; and 2) physical 
and biological endpoints, such as habitat and wildlife. To enhance good 
decision-making, we will continue to support comprehensive ecological risk 
assessment and to improve modeling tools. We also will improve monitoring 
capabilities and coordinate monitoring programs to provide sound information; 
and we will provide guidance to identify appropriate environmental measures of 
succeSS. 

In addition, as appropriate we will implement programs on a watershed basis 
(e.g., permit decisions and targeted nonpoint source grants to accelerate 
watershed·based runoff control) and streamiine program requirements, 
providing for multipurpose planning, funding, and reporting. 

EPA will continue to develop partnerships with other Federal agendes, as well as 
with States and io,ca1 governments and nongovernmental organizations, to 
achieve our viSion. 

KEY QUESTIONS ABQW rnE we.TERSHED APPROACH 

How can the watershed approach achieve EPA's vision for ecosystem protection? 

The watershed approach is entirely consistent with and can serve as a foundation 
for place-based ecosystem protection; thus, it can help achieve EPA's vision for 
ecosystem protection. Indeed, the momentum and success of the watershed approach 
and its "pr€decessors," the Kational Estuary Program, Great Water Bodies programs, 
and the Clean Lakes Program, strongly influenced the development of EPA's ecosystem 
protection approach. 



,.. 


,How can the watershed approach address both ground water and surface water 
protection? 

To be comprehensive, the approach requires consideration of all environmental 
concerns, induding needs to protect public health (induding drinking water), critical 
habitat such as wetlands, biological integrity, and surface and ground waters. It is 

. ~." .... critical that all relevant programs coordinate priorities so that all water resources are. 
more effectively and efficiently protected. This requires improved coordination among 
Federal, State, and local agencies so that all appropriate concerns are represented. Such 
involvement is especially important to integrate OUI emerging programs-ground warer, 
wetlands, and drinking water source protection-with older program frameworks. So, 
for example, the priorities set by Comprehensive State Ground Water Protection 
Programs (CSGWPP), Wellhead Protection Programs, !';ational Estuary Programs, or 
State Management Plans for Pesticides would be considered along with those for 
wetlands protection and our more traditional programs for point and nonpoint source. 
pollution prevention and control. . 

When delineating geographical areas as management units, boundaries should 
be constructed to accommodate hydrologic connections and processes and address the 
problems at hand. So, particular management areas may vary depending on the 
problel1l5 to be addressed. For example, when ground water contributes significantly to 
surface water flow, the management unit should include the ground water recharge 
area. When the vulnerability of drinking water to contamination is of primary concern, 
then the drinking water SOurce (e.g., reservoir or wellhead protection area) should be 
the area upon which attention is focused.. When the protection of an aquifer is of 
primary concern, the management area should indude the overlaying or recharging 
area and recognize impacts upon surface water. 

How do we invest in the watershed approach while maintaining our baseline levels 
of protection? 

We have made great strides in improving water quality through the application 
of standard, national measures, particularly for point sources (e.g., technology-based 
controls) and for drinking water at the tap. We have an obligation 10 continue the 
statutory mandates and our base programs (i.e., traditional grants and regulatory 
programs). Our challenge is to reframe our implementation activities through the 
watershed approach in a manner that will allow us to better fulfill those obligations. 

To be most effective, the watershed approach depends upon improved 
coordination of all programs, so, it will require incremental adjustments to the 
application of national programs. The NPOES watershed strategy provides a good 
modeL Regionalslaff are assessing to what extent the States are applying watershed 
approaches and how the NPOES program may need to change to support each State in 
its effort. It is likely, for example, that the NPOES program will become more 
customized, State by State, gradually providing for cooperative monitoring and 
synchronized permits, and promoting mechanisms to deal with cumulative impacts of 
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point and nonpoint sources. The realignment will be realized over time as the Regions 
and States build their capanty and break down barriers to using the watershed 
approach. Similarly, as our place:.based programs, such as National Estuary Program 
Comprehensive Conservation and Management Plans or State CSGWPPs~ are endorsed, 
the Agency will work to support their goals and objectives, Although this requires an 
initial inv~stment in coordination and program. reorientation, we anticipate that both 
EPA and the States will ultimately save resources as we reduce duplicative efforts and 
better target controls in watersheds, 

Because there are limited resources and a multitude of programs with specific 
goals and "bjectives, priorities will need to be cross checked and sorted out among 
programs, We are not suggesting that States stop all current activities in order to adopt 
coordinated watershed-based planning and priority setting; rather, we support a 

, phased-in approach whereby those implementation activities that have already been 
identified as high priority continue to be implemented as States, with EPA support, 
build comprehensive planning mechanisms, Over the long term, however, we envision 
that all water resource planning should be carried out in a coordinated fashion and that 
implementation activities in particular places will correspond to the goals and objectives 

, established jointly by watershed communities, the States, EPA, and other stakeholders, 
We will work with the States to set the framework necessary to carry out joint planning 
and priority setting. Fortunately, computer technologies, such as GIS, are available to 
help us sort out overlaps and conflicts in goals, objectives, and priorities, 

We will continue to build oil the successes of our place-based programs and . 
increasingly integrate assessments, sort out and establish joint priorities, and coordinate 
actions among programs in order to realize the transition to the watershed approach. 
Whether a State starts with its :\"PDES watershed strategy, its CSGWPP, its Wetlands 
Conservation Plan, its National Estuary Program, its Great Water Bodies Program, or 
other water resource, place-based strategy, we will support the State in moving to an 
even more comprehensive approach to protecting water resources. Ultimately, we hope 
to see comprehensive State watershed programs that involve all appropriate State 
agency staff in setting goals, establishing priorities, convening and overseeing 
watershed teams, and implementing integrated and effective solutions. 

How will.:riteri. and standards accommodate the watershed approach? 

The existing criteria and standards program prOvides the statutory basis for 
delivering the data~ information, and tools needed to support and enhance water 

resources management decisions. To meet watershed needs~ the program is moving 

beyond its tradi tional focus on toxic chemicals. In addition, the ecological risk 
assessment framework provides a structured scientific method for identifying and 

assessing the problems impairing the waters and for assisting local decision makers in 

determining the ecological potential of watersheds and uses to be included in the 

applicable water quality standards. Similar work provides the basis for drinking water 

standards that drive efforts to protect source waters or decisions to treat the water prior 
to publiC use. An expanded suite of criteria and implementation guidance ",,-ill caver 
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factors aflecting the chemical, physical, and biological integrity of waters within 
watersheds and result in the adoption of new water quality standards, in tum, those 
new standards will serve as environmental objectives and provide the statutory basis 
lor implementing the pollution prevention and SOurCe control measures identified lor 
particular watersheds, 

NEXT STEpS' 

Over the next few months, under the direction of the Watershed Policy 
Committee, EPA's water program managers will reevaluate and make a commitment to 
carry out the specific work needed to support the watershed approach, The resultant 
action plan will include and specifically address these broad directions; 

• Enhance Interagency Coordination 
Obtain Commitment-Take action to reaffmn commitment to and provide 
direction for coordinating Federal activities, 
Provide Support-Provide assistance to the States as they assemble State­
focused interagency teams and support local watershed ecosystem protection 
efforts, 

• Build State Watershed Programs--Continue to integrate existing program-specific 
efforts, such as the NPDES watershed strategy, CSGWPP, the emerging 
drinking water source water protection initiative, State Wetland Conservation 
Plans, and ~tate Nonpoint Source programs, into comprehensive State 
watershed programs, 

• 	Expand the Toolbox-Develop tools (methods; models, criteria, indicators, 
monitoring, etd that are necessary for effident and effective watershed 
management and facilitate their application, A particular effort is needed to 
ascertain how to establish joint priorities aeross different environmental 
protection objectives and programs, 

• 	Improve IntraEPACoordination 
Streamiine Program Requirements-For example, provide for multipurpose 
planning, funding, and reporting for State and local watershed efforts, 
Network--Building on CSGWPP's success in networking, establish 
relationships with other EPA offices to gamer support for the watershed 
approach, 

• 	 Reach Out to Watershed Stakeholders 
WATERSHED '95-A national conference to promote the watershed approach 
among all stakeholders, 
Publicize Our flffort--Publish a united report on watershed ac<:ompHshments, 
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Most importantly, working with olir colleagues in the public and private sector 
and especially our counterparts in the States, we will continue to build the necessary 
framework and clarify the work to be done to acltieve our vision. 

CONCLUSION 

Toda{more than ever there is a critical need for comprehensive environmental 
protection. The world is not compartmentalized; connections are the rule. We cannot 
make decisions about ground water witho.ut considering surface water and vice versa. 
We cannot make decisions about environmental impacts without considering economic 
and sodal impacts. As John Muir put it, "When we try to pick out anything by itself, we 
fmd it hitched to everything else in the universe." To be fiscally responsible, we must 
work close! y together to eliminate duplicative efforts and, even mOre troubling, 
conflicting efforts. But most importantly, to be ecologically responsible we must 
connect our own work in order to rellect, respect, and effectively protect the vital 
ecosystem connections that are characteristic ofour environment. I'm looking forward 
to working with you to accomplish our vision. 
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