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Repon of the Small Business Advocacy Review Panel 
on the Draft Proposed Ergonomics Program Rule 

I. INTRODUCTION 

This Repon has been de\'eloped by the SmaJi Business Advocacy Review Panel 
consisling of representatives of the Occupational Safety and Health Administration (OSHA). the 
Office of Advocacy (Advocacy) of the Small Business Administration. and the Office of 
Information and Regulalor) Affairs (OJRA) of the Office of Management and Budget for the 
proposed ergonomics program rule that OSHA is currently developing. On March 2. 1999. 
OSHA· s Small Business Advocacy Panel Chair convened this panel under section 609(b) of the 
Regulator)· Flexibility ACI (RFA). as amended by the Small Business Regulatory Enforcemenl 
Faimess Act (SBREF A). Seclion 60Q(t-t) requires the convening of a review panel prior to the 
publication of any Initial Regulatory Flexibility Analysis that an agency may be required to 
prepare under the RFA. In addition to the chair. Marthe Kent. the panel consists of the Associate 
Solicitor for Occupational SafelY and Ih:31Ih. Joseph Woodward; the senior OSHA economist for 
this rule. Robert Burt: the Actmg AdmlnLstrator of the Office of Information and Regulatory 
Affair~ within the Office of !\1anagem..:nl and Budget. Don Arbuckle: and the Chief Counsel for 
Advocacy of the Small Business AdmLnlstr.nion. Jere Glover. 

This Report provides j,ackground Information on the proposed rule being developed and 
the types of small entities th:lI y,ould hi: ~uj,Jectto the proposed rule. describes the PaneJ"s efTons . 	 . 
to oj,tJ in Ihe ;Jd\"il.:c and rccommCndJtLon~ of representatives of those small entities. summarizes 
the comments that have Ot.-cn rccel\cd til dale from these representatives, and presents the 
tindlnp. and rccommend3tlOns of lht: Pando Thl,: complete y,Tinen comments of the small entity 
rerrl'st~nta·I'~·I..·~ arc attached as Append" :\ of this Report. 

Sl"CILOn bOQ(j,) of thl..' RF A d,rcct~ ,hI..· rt'\·,cw panel to repon on the comments of small 
. Cnlll~ rcrn':"l"nt311\"es and m3Ll' fmdm~' 3t-\!.,ullssues related to cenain elements oflh~ Initial 
Re1!ul;L\(I~ FIc.\lbiht~ An31~ "I" fIRf-:\ I. a., lIutlrnc.'d in Section 603 of the RF A: 

• 	 a dl"SCrtrlLon of and. y, hen: fl"a"lhk. an l'stimate of the number of small entilies 10 which 
the propo"cd rule: ~:iJl arrl~. 

• 	 a deSCription of the proJcctl"tI rcptlnml;. n:cordkecping and other compliance 

requirements orlhe pf(lpo~d rule. Including an estimate of the classes of small entities 

that will be subject to the rc:qulrl"mcnts and the type of professional skills necessary for 

prep:w.ltIon of the repon or rt·CtIflJ. 


• 	 an identification. 10 the nlent rracllCable. of all relevant Federal rules that may duplicate . 
. overlap or conflici y,·Llh the proposed rule: and 



.. a description of any significant allemallve:s to Ihe proposed rule that accomplish the 
stated objectives of applicable statutes {in this case the OSH Act) and that minimize any 

. significant economic impact of the- proposed rule on small entities. 

This Pane! Report will be- provided to the Assistant SecretaJ'y for OSHA, and OSHA must 
include this Repon in the n.ilemakinl;!: record. OSHA may also~ as appropriate, modii}" the 
proposed rule. the loitiaj Regulatory Flexihility Analysis. or the decision as to whether an InitiaJ 
Regulator)· FlexibililY Analysis is needed. based on the Panel's recommendations, 

It is Important to note Lilat the Pane'"s fmdings and discussions are based on the 
prtliminary information aboul the draft proposed ergonomics program rule available at the time 
this Repon was drafted, OSHA is conlioulng \0 conduct analyses relevant to the propoRd rule. 
and additional information wiU be developed or obtained during the remainder of the regulatory 
development process. The Panel makes its Repon while development of the proposed rule is still 
undef\.\.'ay. and its Repon shoiJM be considered in thaI light. At the same time. the Repon 
provides the Panel and OSHA with an opportuniry to identify and explore potential ways of 
shaping Ihe proposed rule to minimize lilt: burden orthe rule on small entities while achieVing 
the rule' s'st3tutory purposes (i.e .. the prm!:'ction of workers from the significant fisk ofincwring 
musculoskeletal disorders on ttk: job) An~' options the Panel identifies for reducing the rule's 
regulatory Impacl on small entities m<l~ require funhrr analysis and/or data collection to ensure 
that lhc options are praclic;;Jl;ilc:. enfor(:(,Jbh:. and consistent whh the Occupation~1 Saf~ty and 
Health .tl,CL 

In response 10 the i!hmtnl; rod} or II!cra1t~re on the relationship between musculoskeletal 
d;sondcl'$ and tile 'AOI'~ environment tnt' U51£0 Training Inslitute offered ltS tirsl courSe on 
(.'rgonormcs in IQ83" in JQSb. OSHA ~f3J'l a pilot pro{;f3m aimed at the reduction ofbaek 
it'ljune:o: tn3l Lnvolved a rene'\>. (If m.lu~ n.'C('Ird~ during inspections and recommendations for 
If<llflint! or jo~ fcdcsit;!n imnt: ~IOSlf''!\ V. t1t~ Praetices Guide for Manual Lifting. As pan of 
Ihat effort th~ Agc:ncy rcquC'\lcJ mfurm;1uHn {~n ways of reducing back injuries in general 
ir:duslry Ih;:u r1.!sulted (rom martwi hlilflf 

In PiS7. OSHA issueJ II~ finot (tl.,lllltn for er~ono.mic hazards under the General Duty 
Cl.lu$c, Section ,(aU I j oftht' OS11 A(t. ;lutumollvc plants received the first General Duty Clause 
cJtalions. and. in 1988. the Al:'enc~ IIIo~UC'J ~uch citatIOns to several meat packing plants, A series 
Qr corpor.ue.wide ~enlemeni .3~n."\·m~nl~ fullo",ed. affecting hundreds of plants. In late 1988. 
sC'\"C!"ral employt'rs asked OSfiA It) d1.",-duf'! Ol standard addressing ergonomic issues. In 1990. the 
Al,!'cnl:y published its \'olun~ C:f!!OnOmll'~ l;uiddincs for the red meat industry. In a broader 
educ;,uic.nal efron, the Ag~nc~ l,ater fluhll~hcd a ~4~page booklet. "Ergonomics: The Study of 
Work." as p.l.n or .':I n;uionwid~ eduC;:)lIonal and outreach prof!tiUn to raise awareness and reduce 
the incident:!!' or cumulative trauma disorders, 

In 1991. the Umted food and Commerdal Workers Union and the Af'L~C(O petitloned 
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OSHA to issue an emergency temporary standard to address ergonomic issues. In response. 
OSHA published an Advance Notice of Proposed Ruiemaking on ergonomics in 1992. The 
Agency drafted a proposed ergonomics standard in 1995 and conducted an extensive series of 
stakeholder meetinss. A Congressional rider prohibited the Agency from issuing a proposal . 
until th: rid~r expired on September 30. J993. in 1997, CaHfomJ2 issued its own ergonomics 
regulation. and North Carolina and Washington stale are currently developing their own 
ergonomic's rules. In November of 1998, Congress asked the National Academy of5cicnces 
(NAS) to conduct anolher study ofMSDs (sec Table 1 for history of previous NAS s[udies) in . 
the: "orkplace that ",,'ill be completed in 24 months. The NAS study win CQver an assessment of 
the biomechanical literature: an examination oflhe literature on links between MSDs and job 
characteristics. work orga.·u2ation and non-work·related activities; a review of data 
characterizing the inddence of MSDs in the workplace; an evaluation-of the stale of knowledge 
on prevention strategies: an examination of the effects ofchanges in work and tht' workforce on 
prc\'cr'liion strategies: and recommendalions for research. 

Table 1 provides. fOf bac~ground purposes. a summary of OSHA's reasons for 
developing: the draft ergonomics pro&ram rule. 
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I. OS}U',: RUlQn$ for ~\'~ioping Tnt Drift Ergonomics Proeram Rulf: 

In 1996. !.he Bureau of Labor $talISIIt:S n:portt'd 647.000 losl workday mU$C'u]osJ<.eletal disordC'~ 
(MSDs), llCcoumin,g Cor )4% of alilosl·worl..dJ~ in)uriu and illnesses. OSHA f:stimates that such disorders 
account for mQrt than S~O billion in diretl tOSts for workers' compcnslulon IU'Id as much as $80 billion mOf<: in 
inditeel cosu. 

BlS dala slmw thai MSOs lik(' carpal mnn!:'1 syn~me cauu, on 'V~f:. more days away from work 
than the average \IIQrkplace inju!,}'. On avetait. MSDs with 10$1 workdays rtquire 400/. mort' tim!! away from 
work loan olher iqjuries and illnts~s with IO~1 .....orJ,;days. Some MSDs ar!! particularly S(,'1t'rt. More Ihan J1~. 
of carpal runnel syndrotn!! cases mvo!l<e mort' Ihan 30 days. away from work. A numbtrof fot!ow-up srudles of 
Ihtst' worke"" indicates II. long. hi~tory of ct1pphng disabilit)" For example, ,SlUdy b~ Kemmlen el a!. t 1(93) 
found Ih;u, of 195 persons who reponed .... c'fl,,·rdaltd MSOs, one~thil'd had betn on sid> !ejlVe for mon:: than 6 
month, durll'\S 111e year followmg tM fe'pon of In)ury Three yean. after tht 'nitial ~pOlt 78% continued to havc 
symptoms. and fully half oflttese ...orleen ffponed a wom:nill.! of symptoms oVC'r this period, ~ave~e cost 
of a 'Aorkcn' compcns.alion claim for 10.'" bad, paIn il SS.l2:I. about rwice the amount for the average workers' 
compennliol'1 ciaim. 

Many emp-Ioym bave n:olll1:cd, tlO"'(".tr, thai Many c{ tbtk disotdcn ate preventable by tbe 
modification of won; prOCtt1es M$!h haH bc'tn studied extensively, and the Iitt11:ture on tbese dison:len now 
lepreStt'!ts 00(' of the largtst ~Ijl b;ut's of hum;m epnicmiologiclIl evidenct accumulated for any occup:uiona! 
ncal!h laantd A data base of 600 sttldlt, ""u ff\ltwed by NIOSH in 1991: thest shu:lies consistent!!>· $howed 
Increased ICHI; of flu.. among ,,"Otl..Ct$ t,"~d 10 the Jol>-rtllued nsj,; fa<:tws the draft proposed standard is 
Ces(gnt:d to awtn (t.g.. rept-tlllon. faKe, \Ibnhon. a\Ot\\.atC POSWrt. lifting ). 

AI Int' ttq..W OfCon$f('$~. tlK ,.. .. lIon,1I Ac:adtmy of ScienCes reviewed ,ht epidemiological e ... idffi~ on 
MS(h ::m'd contiude4 in 1998 dUll 

"'mluwlmleieul d!$Qfden .are ~ Writ"" nallanal problem.. 
'" Tht$< ptoblems.~ ("u~d b~ ~CI'J. and 1'100· .... gli; aClllr'ilies. 
~ Thefe are 1~(HlpIKel UHer..enhon1 tn.1 un n:duc1: th< problems," 

AlIne request ofCon~f't'1l. tht Gentnl f\ccDuntlflF OrnCt {GAO) in 1'197 r<':'leasC!d a study or 
('rGono!l'!":~ prO!;f~m1. In 3 \!Mlet~ of bu\!UC!\\t~ Acrcfdm~ 10 Ihe GAO; 

'.. ltle pr<KC$SU u:~d b~ lhe cnt' ~Iud~ be Illlin 10 u:lenlify and concrol problem job~ \\jere rypic.ally 
.nf()nn~1 and \lmplc amI ~enef'illl~ mvoh eiJ .Ii IO"'.r:f Ie, i:1 of errort than was renecled in tlte Iller-HUrt. Controls 
did nOI t~ plI:~II~ ft'qlll1'e ~1I;:ntIiC;m1 1m r:\lmenl Of n:'\OlJfCU and did nOI draslicaUy'(hanit Ihe job or operation. 

"Olf.tlilho ;11 alllht r.atihl1e~ \1oC ~ 1\lled he llncd their ergonomics pfOsram$ yith;led benefits" includmg 
r<dutlll)n\ III ""Qf~rl'1' eomPtI)S.lIIon CO~l aJ""nCI.lIr:d "1Ih MSD~, These facilities could ats.o show rcduetti,"$ in 
o\('tallll"qurI('\ ~nd illt!cUt~ b ""ell &J, In th~ nl,lm!'>c'r of da~; tnjurt'd I:mpk>y«'s Wtre OLlt of work; in SO"" Ca5~S, 
hO .... ('\('f. Iht' "limber of re:UnClt'd ,,"('Ifld .. ~ \ IncrU"l'd a\.a rnull of an increased emphas.1S on brmglng 
emJ'!I(1~('(', t'lJe~ 1(1 ""ot~ fied"~ rome 1.11" ~I\I'.fC'J"lrtrJ Improved worker morall:, produclivlt)·" and ptoduet 
"UJlil~ ,. 

(h(r lIme. Ihe dem,l.Od for ArI C1'!!,(Ml(>O'1 ,,<. \Utld.1td ha:;. atlkn nUl of tnt' n:cogriltinn trou a 5ignifK::at'!t 
t'lCt'uj"IJlwnJl hV.i\td t\IH.~. I~ prr~ r/'llJt-k. ~I lho!. ('mrh'~ en need dIrection on how 10 $alist)" their legal 
oblr~~Jllon 10 mlnlmlZt' mustLllo\ltk'ul h.lJ.:tn,j- In ttlt" "'orlplace:, 

Lmplo~ll'\. f'llthn Ihan 1~lnf to ~Inl~ J \h'h,"~ qUilt of ~tat~ standards on ef~onomic;. would have on~ 
(edcl"".J1 ~Iandard 10 compl~ Wllh Emplo~t'n n.n ~ t'duC1ited on the '1ah.t of ergooornks. but ftequ~mly ~ 
Trluct,lrol!O m.u.c: an Ull1tal m"e,,/TItnl Ib\cnt a ftl\Cmment standard thai crtMes a 1~ ...eI playing field for all 
rmplo~ m: Mvt't'()\'C'I," ~jlc IM~tr rmr-lu~ c,.., arr more !i"d~ to be fully elipentnct.ral!!d with regard to 
InJl.Ir1(\, ~m.lltr (mplol'cn ma~ be onl~ ~t~ C'\lX'fle:Il<t'·r.iI~d {If not ~).pt'rienc1:' rated at alt For thek smaller 
t'mplo~ct\.l~t nt'(J to (SVIJl(' t\ ~.tvl.~rh ((nnpdhn!! 
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2. OSHA's OVERVIEW OF THE DRAFT PROPOSED ERGONOMICS 

PROGRAM RULE 


To ensure that the draft proposed rule could be applied to the great variety of workplaces 
in general industry, OSHA has developed a tiered rule designed l(; adjust the scope of the 
prograrn to the extent of the MSD problem in a given workplace:. The draft proposed rule would 
require employers, \fI,;Ui production manufacturing operations and manual handling jobs 10: 

• 	 demonstrate man:lgement leadership and develop ways for employees to repon problems. 
get responses and be involved in the program; 

• 	 review existing records. sel up a reponing system. and provide infonnation SO emp}oyees 
can recognize and rcpon probJems. 

If a ~o(k·related MSD is reponed or the cmployer knows a naZard exists. then. under the draft 
propost!d rule. the employer would ba\'e to: 

• 	 analyze prohlems Jobs. implementing measures to ehminatc or control the bazards to tbe 
tstent feasible: 

• 	 provide lraining about wOf~~rdJled MSD hazards and the employer's program to control 
these h;u.ards: 

.. 	 make available to employ~s prompt access. \0 medical management for work~reiated 
MSDs, and any nC'crss,ar:. foll(1\\ -up_ The employer would provide for recommended 
\\ork restrictions dunn:; the KCO'\('0 period. as necessary; 

• 	 retain the ","~rker's. pay and r..:ncfits during the recovery period. for up to 6 months: and 
• 	 evalu31c the program and controls. 10 f'nsure that these comply with the rule. 

Each of theSt' rl!'quirc:meots 1$ dcscrihed in the draft proposed ruie In a plain lang.uagc. 
qu(,stion and answer format. Each rH{'I\"ISIOn is ""linen broadly to allow employers flexibililY in 
appht;uion so lhat romph.ancl" can differ In small and large firms, in [ecMotogkally simple and 
complc'\ enyuonments. and If,! lo~ 3f)d h1lo'h h~ flnns. 

3, APPLICABLE S\1ALL f::>iTITY !)U'I:>iITION 

T" define 5m311 cntltlC:~, OS.I.·\ u~d. 10, the extent possible. the Small Business 
Administr.ltlon (SBA) induSII)-SjX't:lru: cntcn;J pubtished in 13 CFR Sc:cti~m 121. Because thest 
definitions .appl,: 10 4·digit SIC tode Industnes and OSHA did nOI conduct i1s analysts at this 
level of dt-taiL and because some industry classifications use small business dt-finitions requiring 
data not readily available from !;,eneral data sources {.such a<; kilowatt hours of electricity 
producedi. OSHA instead used the definitions of small entities for industry divisions. except in 
CilSCS where there was no diVision dcfifHtlOn: in such cases. OSHA used the industry {2~digil SIC 
codet dGflnilion of small entlt~ _ In future analyses conducted for this rule. OHSA will rely on 3
9igil or 4.~i1!LI SIC codes for anatYlIcal purposes, 
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4. INDUSTRIES THAT MAYBE SUBJECT TO THE DRAFT PROPOSED RULE 

The draft proposed rule would apply 10 aU employers in generaJ industry. In terms of 
standard industriaJ dassification codes, this means thai the standard would apply to certain small 
entitles in SICs 07. agricultural services; 08. forestry; 09. fisheries; }3, oil and gas weiJ drilling. 
and SICs 20 to 96. with 'he exception of SIC 373 I (shipbuilding), some opera,ions in SIC 45, 
railroads. and SIC 44, water transportation <tnduding iongshoring and marine tenninals). The 
draft proposed rule would also apply to small public entilies in State~plan states: approximately 
50% orall stale and local employee's work in St.'ue~plan states and would be covered by the draft 
proposed rule. 

There ate 5.5 million ~mall cnlifies. as defined by tne Small BusiMss Administration 
(SBA}, that are potentially covered by lhe draft proposed standard. Of these. 1.45 million small 
emilies would be required by Ihe draft proposed standard to maintain a basic ergonomics 
program at aJ! times, In any si\'cn year. 5]6,000 small entities wouJd be required 10 initiate the 
full erronomics. program tn\-isioncd by the standard because al least one employee al the 
v.orksitc had reported a worl·relaled MSD during the year o(because there were kno,"'Jl hazards 
at the eSLabl ishment 

The drafl proposed standard polI:ntially covers 5 million very small entitles. i.e.. those 
~mploying fewer than 20 emplo~cC's Oflrn:seo 1.27 minion very small entities would be 
rcquirr:d to maintairi a basic ergonomics program at all times, In any given year. 271.000 very 
small entities would he required 10 mflialc a full ergonomics program because at least one of 

. then employees had incurred a report3ble MSD during the year or the cmpl'oyer had learned of a 
knO\\ll MSD hazard. 

5. SDI~IAR\ or OSHA', Ol:TRf.ACH 

Gmcrnl OUI[l'Jcb 

. In mdt-or to rrrwide sut'tstanllOiI Input from the business community. includin£t small 
"USInC~:"'l"!;. the A{1cnC~' has held a sene''' or st.:Jleholder meetings to' assure that the Agency is 
:.,,;uc of rhc spoecu,l needs o( mM~ dlfi('n:nl lmds of businesses. OSHA has been holding 
st.a1choldc! mr:etin,t!5 on toPICS rdaied Ht ertJonomics for over 5 years. In 19QtL OSHA began a 
scncs f (mcc:ungs designcd In Idc:'nllf~ ISSUe'S thaI wO'uld help lhe Agency fonnulate the current 
dr.lft of (he propose'd eq~,onomlc5 pfOl,;r..un rule. The first set of flvc: sessions was beld February 
4~Q In Washingiot'l. D.C, On Jul~ :::1, OSHA staff met,with stakeholders in two sessions in 
Kans.a:. CI!~. Mo.• and on Jul) ~J for t ..... o sessIOns in Atlanta. A finaJ series of three meetings 
"-'as hdd September 24 and 25 in Wasl:1!ngion. D,C, Representatives present included personnel 
from the r..allonal Federation of Indt'pendent Businesses and the Chamber of Commerce. 

Tht:sc f:ffons built upon the At;C'ncy's earlier iniliatives to obtain infonnation from small 
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businesses. As prevIously indicated. in 199~ OSHA published an Advance Notice of Proposed 
Rult:making on ergonomics. This notice to the public provided an open forum for small 
businesses. among others, to (:ommenL and in return the Agency received hundreds of 
comments. In addition. in 1993 the Agency performed 11 telephone survey oftbousands of 
businesses nattonv.ide. most of them sma!!, to find out about the cwn:nI state of ergonomic and 
general safety progrdffi5 in businesses. a ..,d conditions relating to thfifl. These efforts were 
followed by a series of stakeholder meeting.s in 1995, some ofwhlch were specifi<:"ally focused 
on small businesses. 

n. SBRffA ranfl 

On March~. 1999. the OSHA SBREF A Panel cblUr conven<d the Panel for 'his 
rulemakmg. The Panel pro .... ided 5m3U entity rrpresentatives with initial drafts of the proposed 
rule, a summary of the draft rule. a Preliminary Initial Regulatory Flexibility Analysis. a 
summary of the beneflls and costs of the draft rule. a one~page description of the benefits and 
costs of the draft rule for sm.JlI firms in the small entity represtntati",e's industry. a discussion of 
the risks associated with musculoskeletal disorders. and a list of issues of inlefl::si to panel 
membe~$, The Panel held Idcconfcn:nce5 with the: SERs on March 23rd. 24r.h and 15th. in which 
almost all of the small enlil) r1!'pres.enLlII\-('s panicipated and which allowed for inleracti\le 
diSCUSSIon. Aftcr these teicconfetence:.. the Panel received the wnnen comments of the small 
entity n:presentatives: thesc commenlS. >lnd the Pantl" s responses to them, fonn the principal 
basis for the Panel's Report. 

6. S~lALL Ei'iTiTY REPRES£:ST A TI\'ES 

In consult.a1ion with the om,,,· ur ,\dn)(Olcy of the Small Business Administration. 
OSII:\ ImJled 10 small ('ntll~ t(.'''tc::~nt;lll\'t'S ISERsJ to participate in the panel process, Table I 
sn('!\-\5 tnt.' nam!!s. aml! • .nlOn~, and Indu$tnes of the SERs who those to participate in the process. 
and It'ldIC;l!l'S ,,-nether a particular S(R )uhmlltC'd "ntlen comments. 
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Table J. Small Entitv . Repres(!:tuati\'('s P2rticipatibg in tbe Panel ProCHS 

Na.,.(s) Affiliation Industry Writttn Comments , 
(SIC Number ill Provided : 
pnentbcsa) 

Jo Spicc:land i Charleston Forge Forged/Shelving! , Yes 
, Furniture (SIC 3462) I, , 

Peter Meyer Sequins InternatIOnal Sequined Fabric No , 
(SIC 2395) I, 

, . David Carroll I V,:'oodpro Cabinetry Furniture No 
, 

Manufacturer 
, (SIC 2434) 

, 

Rich",d Murphy. Jr, Murph~' Warehouse Warebousing , Yes 
Co, (SIC4225) 

Mike Walkowiak l ineoin Pl3tint: Plating (SIC 3471) No , 

i Gary Neill Conselid'lIed Teieeommunications Yes , 
Tde-phone (SIC 4813) , 

IAndy Ramirez BraM.:hon PoultT) Pouluy Processing No , 
, (SIC 2015) i 

~ Ochoran Hayden i TmdeWs Builder lumber & Building Yes 
SUf"PI~ Material Dealer i 

ISIC 2439) 
, 

, 
, , 
: ROFer Sustar : Fredon (orp.mlllOn Tool and Machining Yes I 

{SIC 3599) 
,, 

, ,, 

G~ fIsher ! WhltlnF DI!>ITlf,U\um ! . Publlc Distribulion , Yes, 
Scnlcc::..ln.: {SIC 4225J 

, ,
Oa'l. Id Hoh.:n 1\(,\4 \\ mid 1~'ui". Bus Chaner Yes 

Inc. (SIC 414~) 
,ITro~ Slenu Somnos. l.lrx'ra1nnes Medical Laboratory Yes 

(SIC 8071) 

: Willard KcUy Brafi:don~Kd t~ • Funeral Home Yes 
, Campo"'! (SIC 7261) , 

g 
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Manufacturtt of YesBommer IndustriesCharlie A. Martin 
HingesIHatdware 
(SIC 3429) 

Dr, COMic M. Pediatric Dentist Yes 
Verhag.en (SIC 8021) 

Victal' Tucci Three Ri vcrs Health 

CorJlie M. Verhagen 

OSHA Consultant Yes 
Il: SafelY. In" (SIC 8742) 

, 
: Clifford Wilcox Camellia City Landscaping Yes 

Services Maintenance 
(SIC 0781) 

Jim M. Wordsworth J.R,·s Goodllmes NoRestaurant & Caterer 
(SIC 5812) 


David E, Mmlefehld, 
 Pnor A vi:nion Air Transportation ' Yes 
• Service, Inc (SIC 45) •· · Lead~Rilc. Inc Safety and H.a1th: Janet Kedey Yes 

Consultant (SIC 87) 

7. SLIM MARY Of SER INPliT 

This summary reflects hoth th~_ornl comments expressed by the SERs in three 
tclL"con(crcnccs and the wriltcn \'iC"\o\s suhmlHed hr them to the Panel. The complete text oftne 
\'\'1"II((:n commt:nts has been pf(widt!d ~ j\ppcnd1:\. A 10 this do<;ument, and wjlJ be submitted to 
;11-..: duck.1!t.3..'\ pan ofLhis ReJ"lOrt, 

Genenl QutSlioosf{omms:nu 

A number ofSERs wh(1 comm~ntC'J on the question of the standard's claril)' expressed 
the,.' Optnl!.Ui lh"l! the standa.rd. on ih,,' "hllk·, \\a!> f.airly cleat. However, cenain leffilS were 
Slni!kd out as creaung difficuitlc!' S~lme SERs had particular difficulty with the: followmg 
concept!> "m;:mual handling," thC' cnlt.'rl.l for a r~cordable injury or illness, "similar jObs:' and 
"fe~ibihl}." Jor example. om:- SER askc!.l whetber all jobs in h.is cabinet works would be: 
,on~"ild\·rt.'d Similar because all orhis johs occasionally ir.v{)lved moving furnirure. Anuthcr SER 
asked v.hClher spending S3OO.000 to automate a hand assembly line would be considered 
fea:'lblt:. or whether a S:::O.OOO expendllure redut"mg exposure in the same job would be 
c:on$id~rcd sufficIl,"nL Many S£Rs kllc\"cd that the concept of work~rela'edne$s was Wlc1ear and 
thai if v. as :.l difficult decision fot an employer to make Many felt this decision should be made 
h~' OJ medical profeSSIOnaL 
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Some SERs questioned the need for the standard. based in pan on the decline in the rates 
and numbers of work~felaled musculoskeletal disordef5 reported to the BLS in recent years. 
Others wgued that the scientific basis for the standard has not yet been fully deyeloped. Several 
urged that OSHA wait for publi,ation of another NAS study to determine the adequacy of the 
scientific: basis for the regulation of work·rt'lated MSDs. Mr. Wilcox questioned OSHA's data 
on the incidence of the MSD problem. arguing that repetitive strain injuries represent less than 4 
percent of all work~related injuries and mnes~s, 

Some SERs' felt that it was cssco:!ial that employees, as well as employers:, be held 

accountable and responsible for their role- in minimizing MSDs. 


Mr. Boien expressed a concem that analysis at the two-digil, and even the fout¥digit 

industry level. could be misleading and fail ;0 recognize major distinctions among businesses. 


Mr. Martin felt thaI there should have bun a panel for manufacturing firms only. 

Costs nnd I mpa(1$ 

10iai CQili 

r..-10S1 of the SERs felt IhOlt Ih(' C(}~15 of compliance projected by OSHA were significantly 
undc:re!i!imated, Ms. Kerk} asscncd Ih31"~ovemmentat estimates are always 111010114 offhe 
aClu.11 implementation costs_- Ms. KC'rlt'~ provided a detailed direcl comparison ofOSHA's 
or3Jl estlm;l.tes of the proposal's ('OSl \.\ nh her m~;n, Ms. Kerley also questioned the concept of 
combinin~ datil from differcmt ~'ea.'"S m th ..' cost I!'Sllmates (e.g., MSD rates from 1996 and 
p('rcl"n!a~e of f~rms with prot,:rams from l()q~l. She also questioned what was included in the 
fnn,;c bcm:fi! estimale. Mr. ,\13,run r:us.;:d the issue thaI no one is average, and i.llustrated his 
POlflt 1'l} 5.l:- ing you "can drO"l1 in a 1:1.1..1.' tl'u:l is an average of J inches deep," and. therefore. the 
USl' of .l\t:f3gC costs for an indus1r:- can he mlsleadin!; when applied to an individual finn. 

Cn."c.r.JID (CSt) fGeneral) 

Some SERs. f~Jt trun OSII" h;lJ nq.!h:~tcd to recognize that there would be CosES even for 
flrTl1!-> th~LI ..... cre not in the scoiX' uf lhc slandaro at aft for example. Dr. Verhagen maintained 
thJI even dcnLJI practllionel') anu mher emr(n~l"f'$ who we-re n01 covere-c fully by the standard 
,",ould mcu. subslaI'lIial famihan7.ltl(1n CO..ls. She eSlimated costs of over $5,000 simply to 
undcrstand the starld~d and be ready should an MSD occw, as compared to the one hour per 
(,sL:lbljshm~nt OSHA es.timatcd for the f:1miliJJ"ization process. SeveraJ SERs bebeved that 
OSHA's estimares for the CO'$1 of pW\'ldmg for manat;e-mcm leadership and employee 
in\"ol\'enlrnl were too low, AssulTllOt; ~h3t prof!ram~related costs would be similar to the 
pro~ram COStS of OSHA's bloodbomc p.atnogrns standard. Dr. Verhagen drew on the American 
Den!;)1 Assocl.::nion survey oftoc COSls ofthe bloodbome pathogens standard to provide a 
dl!t:liled eSllm'-lIC indicalint; th~1 the proJ,!rarrHeluled costs would be almost len .limes more 
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expensive than the S73 for a small finn eS1imated by OSHA. Mr. Mittlefehldt estimated that it 
would take 1000 hours to identify "redundancy" issues. Mr. Stentz estimated that adding an 
ergonomics program to a general health and safety program would take 10 to 20 manhouts. at a 
cost ofSI 50-$300. Mr. Murphy felt thaI developing a program for his 170 employee warehouse 
firm would require 4 to 5 hours per day of a managerls time for 5 months, Once established. he 

. felt the program would require 25%. of a manager's lime thereafter. Some SERs felt that outside 
consultants would be necessary 10 set up a program or detemtine even if the program 
requirements appHed to thrm. 

lraioiru: 

Some SERs feh thai [raining costs were underestimated. Mr. Murphy felt that in the first 
year he would need a total of 1013 hours of employee time plus TSS hoW'S of management time 
fOT "sa relY and health reminder times,'" Ms, Kerley believed that the training costs were 
l;cnerally underestimated. panic:ularly for supervisors. One SER expressed concern aboUt th~ 
costs of providing lraining and inform.ation "in the languages employees use," which could mean 
ianGuages other than English. 

Job H;u:ard Anah'sjs Costs 

" Ms, ~eTley believed th;lt OSHA' s estimate of11ooo for an ergonomic consultant was 
10", Her sample of ergonomic consultants indicated a range of $2000 for a simple walk-through 
10 S25.000 10 do a hazard conlrol analySts. She qUOtes an how-Iy ratt ofS!OO~SI75. 

Job CPO!fQ! COSIS 

Some SERs. differcd "'ilh OSHA' s estimate ofaverage CQsts of$800 per affected 
emp!0;.t:l" fUT .lob control costs, ~k Mmlcfdlldl C'slimaled that controlling costS in his business 
"ould tun S~50.000 annuaU). or S~O.161 peT employee, with a 70% standard deviation. Ms. 
Kl:rll:~ {uovldcd c\;amples of Job control fi,c~ wtuch ranged from S600~S 150.000. although she 
nOlii'd lh:ll her sample was lImited \l\ the rlt:ctmnlcsand semiconductor industry, $lte also noted 
1hallh~ SI50,OOO example:she pft'l\ldt:d ""a..., probably justified by the increase in production" 
thaI tt!!:>!Jhed from the .iot. Ih. . 

Some SERs fell that thes,c "ere lhc most COSIly provisions of the draft proposed standard. 
Many SERs were concerned with th~ nt~h costs of medical removaJ protection and provided 
sampk caJculotions of Ihe costs of sUpJ'Ol1tnt: an employee in their facility for 6 months. Ms. 
Kerley nOied that employers in rtlaIJ\(ly rurallocalioos will have greater difficulty in providing 
for doctors with sut1icient k.nov.lcd~c of MSDs. She also argued that employees would 
effecllvely receive at: ahcf~t.a\ ~y mise as a result of the draft rule's medical removal protection 
reqoirement. Some SERs were concemed that the i;osts of medical removal protection could 
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force very small firms out of business. 

, US( of Outside C<>nsultanls 

Many SERs were concerned that small finns would need to make use of expensive 
outside consultants in all phases of the pro,!;ram, from program sel"up to hazard analysis, to 
haz..arc; control, In addition to the costs of sucb outside conswtants, somt SERs were concerned 
about whether an adeqwne number of consultants wouJd be availabJe to meet the demand, 

Abiljtv 10 Pass on CQsts/EcQoolllic:..Ecasjbilil)' 

Almost a1l SERs indicated they ~'ould not be able to pass on the costs of compliance. 
although at least twO indicated this would be possible, Ms, Kerley brought up the issue that the 
fact that benefits ex<:ccded <:oslS over the lonB' run was not adequate for small businesses. which 
ha\'e difficulty getting credit. Several SERs endorsed the idea of an ergonomic tax credit for 
small businesses so thaI they would be bener able to absorb the cost Ms, Kerley estimated that 
20% of the suppliers for a particular company would not have the economic resources to comply. 
with thedrafi proposed standard. Shc also suggested that while there may be an economic 
payoff associa1ed with an investment In controls. this payoff would happen 100 slowly for some 
sm.lli firms to remain in bUSiness, 

I>.1r. Me~"er suggested in orol comments that some firm~ in his jndustry_ te.l(tiles. wouJd 
move operations Over1t3S in response to ",run he perceived of as the hutdtn imposed by lhe draft 
proposed sl~dard. Others cned forc1!tn competition as a reason costs would be difficult to pass 
on 

On(,' SER in the w:uehousing IOduSlt;o' pointed oul that international shipments ffeqlJentiy 
come tn forms. that are difficuh EO handle manually. Ndther the warehouse ov ....ner nor U,S, Jaw 
h:l..'i, an:- COf'\irol oyer these forms of shIpment 

E O;'·i:tlttrS!,'(. o(Programs 

Those SERs who had prt:\"lou~d~ adopled ergonomics programs or had studied otber 
prot!ram:-; In Industry e.enerall,,\ adnn" tcot!C'd th:lI they had been successful in reducing MSDs. 
Mr, Meyer In or.a! comments lndlc.ned thoU despite his concerns about the proposal. he felt the 
cr~onomlcs program at his facility had tx-en a success, Ms, Kerley indicated that Inters program 
tx:!!an to ~how benefits aner an initial sp.kc 10 reponed MSDs. She also indicated that a program 
:It Si!mJ.."\. "hlle expensive. ··d,d C'limln.JIL' MSDs and production capacilY was doubled without 
an incrca.\e Hi headcounL" 

Me MlII!er~hld( eSlimated that the draft standard would increase the number of MSDs by 
as muc~ as :!O~(I "due \0 the incentive 10 repor1 and inability 10 dispute or cQnfirm cause and 
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effect."" Mr, Martin was wncemed thal ergonomics programs "could possibly deflect lime and 
anenfion away from more serious and fiCe threatening type injwies." 

Sclective HiriDi 

Several SERs were concerned that the rule would ie-ad to discrimination against workers 
perttj1ted to be more likely to have' or report an MSD. Discrimination against oider workers, 
persons previously on welfare. and persons who had had MSDs in the past were mentioned as 
possible types of discriminalion the draft proposec standard migh,t encourage:. 

Separrue AOliysis for Entities "jib Ee\~cr than lQ Emp1QYccs 

Several SERs fell thai it "Quid be useful for OSHA to provide a separate dafa breakout 
on emi:ies with fe~'er than 10 employees in the A~ency's preliminary economic analysis. 

Cumments on the Standard 

S!>me SERs belie\'ed th~llh(' standMd should cover all industries. An AppendIx to Ms. 
Kerll'~"5 comments suggested that th(' om.sston of construction and agriculture "is probably 
arbitrary and capricious," t;:iven wal·'Hls "dl«documented lhal1epelilive motion trauma is 
extremC'ly pre\'akm in construction and O'I1!ncu!ture _•. 

QdjmtjQos 

S('\'I:ral SERs fdt th~t the mC'J.mOi! of thc term "feasihle" was unc1tru, Sevcral of the 
SER~ t'\ftre~~ rC':'!ocr":Uton!> aOOUi thr,: definitIOn of "similar" jobs. Ms, Spiceland and Mr. 
P\liulcft:hldl felt Iht' dennition of ··h~:.\'~ , ..... .Q.S unclear, The definition ora WMSD was unclear 
10 mam" Includmg those p',nmns of tn.: Jdlmlmn that have been used in OSHA's recordkeeping 
rull.' f{); man'y years. ' 

11:ll.1rd I(1cmificJljpn and Ir;uQIO\: 

Some SERs questioned the dratt rwpo<oed requirement stalIng that t':mployees mUSl be 
infonncd .;trout the signs and symptom.. and v.ays of recognizin~ MSDs because they feared that 
$uch :lwatf'nt"SS "ould rtsulr in An lnCK3.'>C' in the reponing of MSDs. 

Standw:u1fyl! Prm:rarn "Iri1:~s:r" 

Many SERs ftlt thai a triglfcT of one "'ork·rclaled MSD (WMSD) for activating the full 
program v.as 100 sensiti\'c. Some '"cre concerned lhal one WMSD could trigger the program for 
a vcry l<lj"~t:' number of worLcrs. Others "'-erc concerned that WMSDs were caused by factors 
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outside the workplace. while some fel! that a single WMSD was a "random" event and should 
thrrefore not trigger the program. Several SERs pointed out that even the best programs cannot 
hope 10 eliminate all MSDs and questioned whether a program should be triggered by the kinds: . 
of MSDs that are work~related in some scnSe bUI for which the workplace source of the hazard 
cannot be identified -with certainty. Some SERs indicated that their concern about this issue was 
heightened by the presence of the Medical Removal Protection requirements (MRP is discussed 
furtht"r elscwhere). in that workers may be encouraged to report back pain and other MSOs 
whether Of not they truly have an MSD, whether or not the MSD was caused by work. and even 
if the injUl)' was attributable 10 a work aClivity. Dr. Tucci stated: uBackaches are like headaches.. 
if you have it you know i1. but there is nol conclusive; [underlined in wrinen comment] 
physiological method of proof thai the person is or is not experiencing pain.'· He also believed 
the draft proposed standard created a presumption that all MSDs are work-related. Some other 
SERs believed il would r~quire subst;1tllial efTon on the pan of the employer '0 delcnnine 
whether or nOi the disorder was work·relalcd. although others disagreed. Many SERs were 
toncel"ned that the risk of incuninf! an MSD is determined by such factors as the age. condition. 
aMeT"work activities. and physiology of the worker. These SERs felt ilia! such factors reduce the 
significance of the occurrence of a stnt!k MSD in a workplace. Suggestions for alternativc 
triggers are discussed in the Ahem.Hlve!. ~I;on of this Report, below. 

Some SERs fel! tha-t'the "kno"" hazard" trigger would discourage proactive programs or 
the caHing in of outside eXt'"!'nlsc unlc::.s :m MSD had abcady occurred. 

Similar Jobs 

Dr. Verhagen empham:rd that the purpose of fixing "similar" jobs should be the job. 
rci3tl.':dncss of lhe' WMSD, She: a!l,!ucd lh~H whcre a particular job has no history of WMSDs. it 
should not he necessary 10 fl.\: Slmil.M Job!., Mr, Wilcox pointed out that his finn of26 fun time 
l'mphl~ CC$ h<ld :; I C'mpioyccs \q(h H!\'"111ICal jobs 

001,' SER expressed Zl Cf.nCt'm ahouf hew, 10 Identify sit!iUar jobs. Of even to'isolale the 
h3.1zd \\hen a shop usrs e,Jeo",\c J('~ rvUhon 

!fmrd Controi 

Some SEJU "'ere concerncd "nh hitv.. they could determine iflhey had fixed a job 
4I:dCquZllel~ so that they ~\"ould be In compliance ",ilh the draft propo~ st.a.ndi\1"d. Others were 
uncC'n::un ;1." 10 the: mC'anin~ of the te:rm ICasiblc, One: SER was panicularly concerned that 
admims!rallve corHmls included ··...w.Iluslmenl of work pace" and that this might mean the 
employer ",Quid have to 510", doun thl! p<lee of wod: whenever there was an MSD, 
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ClariC' of M~ical Removal Protection IMIl.I!J 

Some SERs were concerned that the draft medicaJ'removal protection provision could be 

read 10 require that employ«s receive mQre take~home pay than they would receive if they were 
at work. 

Medical Removal Protection (MRPl 

Most SERs expressed rtscrv3tions aoout the draft's proposed MRP provision. Some 
SERS were unclear about who (the employer or the employee) would provide the physician to 
make the determination thai removal was warranted. Many SERs were most concerned about the 
possibility thaI they would n~ to comp<':nsate an employee for an injury or iUness thai would 
nOl be compensable u.nder state workers" compensation law. Even where workers' compensation 
would apply. se~craJ SERs cxpres~d concerns about increased workers'. compens~uon ciailllS-. 
im:::ludiog fraudulent daims. due 10 the provision for full income protection in uses ofa reported 
MSD. Some <:ommenters believe th;lt this provision would effectively provide for a pay increase 
if the .....orker is OUI on disability. Some SERs. indicated that their companies did not have 
ahem;Hive duty (restricted work) jobs. Ms, Spiceland was uncertain how the MRP provision 
would afTect fringe benefits, Several SE~ expressed concerns that this provision would provide 
a dislncentlvt for employees to return t<'I work after an injury. (Concerns about lega! and 
administ1"aIH'e conflicts with workers" compensation systems are dealt with ~lolA',) 

Many SERs "ere also concerned IhOlI MRP. or the combination of MRP and employee 
information on 1\15Ds, would (aust! an mcrt:':tSe in worker compensation CO~tS and in reponed 
MSDs. 

ProJ;IJ.!T\ [vilhmtipn 

M!\. ~erk~ questioned tID\.\. prul'!ram~ were to he evaluated. and fel! Ihal any evaluation of 
tht:" rf(}~f::tm h.lscd soJt:'I~ on the numkr ;md rzHC' of MSDs would be problema(ic. pat1:icularly 
!>InCC S~tml' \!SD:. cannot ~ 1'\:3dil~ r"cd I.'\C" ":lth the best programs, 

Mf Manin objC'CIC'd to 1hl.: n.'C(lfdlt."Crtng requirements in the draft proposed standard; he 
~h~\t:"d Ih3llhc) ~l:'rc n::dunda.nl v.lth rC4Uitements: in other standards and with "g~ business 
practIce:' One SER. y,.;lh tess than 10 employees. who is. currently exempt from lhe OSHA '5 
fccordl..t'ermg rule. would hcgm to lC'!.!'p fl"tords if the draft proposed ergonomic"s program rule 
"cr\." promulg:ned 

Implt'mt;rmHlOn Deadlines 

Ms" Kedey indicated that most job hazard analysts take from Hi months to .3 years to 
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compJere. longer than the year provided for in the draft proposed standard. 

Enforcement 

Some SERs expressed concern about OSHA enforcement, and stated that these concerns 
were heightened by the vagueness of some of the language in the draft standard" For example. 
several SERs expres~d concern as fa how the term feasibility would be in1erpreted. Others 
sugger.ted that one oflhe major problems with the MSD trigger is that employers and OSHA 
inspectors would differ over whether hazards likel), 10 cause an MSD were present. and what 
migh~ constitute a rouline part of the job. 

RuulilloO'/SI&tutoo' Ov(rlap/ConDiel 

Severnl of the SERs raised concerns regarding the itlleraction between state \\o"Ockers' 
compensation sys1ems. the Americans with Disabilities Act (ADA). Equal Employment 
Opportunity Commission (EEOC) rults (see comments under selective hiring). and the Medical 
Remo\'al Protection requirements of the draft standard. Many SERs were concerned that the 
medical removal protection provisions ",ould override state worker c.ompensation rules. Ms..' 
Kerley also pr~vidcd a detailed de:scnptivn afihe p<>ints of perceived contlict between the 
\\orkers' compensation system and MRr. Mr, Sustar suggested that the MRP provis,on would 
encourage discrimination against older and handicapped worktrs: Ms. Kerley argued that this 
prOVision "'ourd effec:liveiy connie! \\, un the !;oals of welfare-Io·work programs, Some SERs 
were: concemed about possihk overl~p~ hct\\een the draft proposed ergonomics. rule and the draft 
sarel~' :md health programs rule. and quesw.,med whether both rules are necessary. 

Rrs:ulafQO' Ahernalix" 

Mosi SERs aJ"!!ued th;U non~n.:!!UI..11ury 3\'enues. such'as tile dissemination of tnfannatton 
on MSO). should tx- pursucd Some SEH!o fclt thai a combination of outreach and enforcement 
under lhe (lltneral Duty Clau~ $hould he: ..dt.'quale for small businesses. Some SERs indicated 
that th!.,·sc should be pursued .1.... ahCm:lH\ 17" ttl rulcmaking. 

SERs sugge~led :J wide .. ;mct~ eli al117m,:uwes. to specific provisions of the draft proposed 
sl;,mdard. Several SERs Kcommcnu!.,"d rJ'I~m~ till.' tngger for the full ergonomic program to more 
than On4" WMSD. Ms. KerlC'~- 5Ug~CS'cJ US<IOg. los! workday MSDs as the trigger. Mr. SUSlltr 
sut;~ested 3 trig~tr of JcmpJoyecs ""'ith WMSDs. or 5~ lOUin of the workforce with WMSDs. or 
perhaps several incidents over a three ~ C;;u' period. Mr. Martin suggested using a rate reflecling 
emplnyl:c ,",ork hours. althouf:h he nOied that uus approach would trigger the standard for small 
empJo~ !irs much sooner than for ma.n~ 1ilJ'!!er employers. Dt. Verhagen suggested that the 
standard be triggered only by -01 medical diagnosisofa WMSD. She also suggested Ihat the 
sland:ud include an exempllon for cSJ.3t1l1shments that had not had WMSDs for three'vears. One 
SER suggested [hal OSHA look to 'he W.Jy insurers do experience rating for workers' 
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compc::nsation, i.e., their approach to the weighting of injuries by size of finn and their use of 

three years of data. 

Mr. Neill submined "'nnen comments suggesting that the whole notion of an MSD 
uigger was "very reactionary" and advocated a proactive approach to prevent injUri~s in the.first 
place: "We all know that cumulative trauma disorders are extremely costly. It seems 10 me that a 
proactive approach would be far more beneficial. both from a financiaJ and human suffering 
viewpoint.'· 

Dr. T ueei suggesud that it would be helpful for the physician to have the employee job 
description as well as description of all non-work related activities to detennine if the injUf)' is 
Iml)' work related. He nOled that. "Without aU the facts. the physician may not be able to 
determine accurately if the MSD is or is not .....ork-related.'· 

Ms. Kerley suggc:stC'd that lhe ergonomics standard adopt agC'-reJated nuances, similar to 
those in OSHA's Hearin£: Conservation standard. 

Many SERs suggC'slC'd thaI the medical removal protection provision should be dropped. 
Some SERs noted that thC'y followC'd a poilcy similar 10 the requirC'mems oflhe medical removal 
protection provision for restricted wor~: however. no SER had a policy of paying anything above 
and beyond v.:orkers' compensation for time away from work. 

Many SERs stated that if an ergonomics standard were promulgated. extensive outreach 
would he necessaJ)'. and some recommended that OSHA postpone any regulation until 
;:\dcqu311: consultation services were available from OSHA. 

As indicated pre\·lousl~. several SERs endorsed the idea that businesses be provided tax 
mCL'nlne::; ICl purchase "ergonomicall~ COrTcct" equipment. This was suggested both as an 
indcrcndcnt iniliat"'e and as a way of m3km~ the proposed standard more economically feasible 
for employers 
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8. PANEL DISCUSSION AND RECOMMENDATIONS 

Costs nod ImnaCX$ 

Uodm5liIDaliQo Q(CQsls and Burd<ns 

Many SERs felt that OSHA's prdiminary cost estimates had underestimated costs. 
Based 0:1 these SERs' concerns and Panel discussions, the Panel agrees that OSHA'$ preiiminan' 
COS! estimates may have underestimated the costs. perhaps materially. The Panel recommends . 
that OSHA review its (;OS1 estimates In light of these comments, with specific at1ention to those 
comments that offered alternative cost and hour estimates or explanations of why Ute 
commenters believed the COS15 to be und-erestimated and to those areas of the program 
hi£!hlighted by the SERs and the Panel.as major cost issues (training. tonsulting COSts. medical 
remo\.'al protection. job hazard analysis. job control). This review. with a presentation of the 
estimates provided by the SER.s, should Ix included as part of a revised farA. 

The Panel aiso recogmzes that Increased costs ofcer13in kinds. such as those for 
consl,lj!(ng. may decrease other kinds of costs. such as those f~r training. If OSHA concludes 
lhal1he costs. .... cre not significantly und~~stjmated. the Agency should explain the rule more 
clearly LO help assure thaL small busmesses will not misunderstand the intended requirements and 
wh:- OSHA bellcves that the $ER-~" estlm31~S were excessively high The Panel aJso 
recommends that OSHA COl'Umue to present COSI data in a manner that not only rejlects averag:e 
cost:o hut reOects the distribulion of c051s between those fions with and without an MSD, The 
Pan<"j n<Hes Ihal OSHA prc>cnled cosh In tenTIS of the tjme~stream ofdirect COSts. a format that 
sm;tll finn:s most casily comprehend. and rc::co.mmends that the Agency continue to use this fonn 
or rfCS(OLaI10n m its diSCUSSion or tht: coSb of Ihis rule. 

~jiill\r Assumptions Undcrh!OJ;' BCD!;ftl jlnd COSI Estimates 

The Pam:] recognius IhJl OStiA pr"(wided the Panel with a clear and well prepared 
ptt:~t.'nt,;ul(m or the major assumpulin .. unJl'rI~ In!! its cost analysis: Accordingly, the Panel 
recommends tholt· tl slmilar prc-scntOtlon of Ihc assumptions underlying bt:nefits estimates be 
indu\'k"d The Panel also recommcnd~ thai OSHA distuss the sources and bases of these 
assump1!ons, significant aitcmJl;.. C' assumplions. and the rcas()ns OSHA selected the proposed 
assumpllQnS 

Some SERs suggesled th31 OSHA. ma~ h~ve underestimated the number of employees in 
simi lar jobs Some poml~d 10 lart:c nl,lmbers of workers with identical jobs in their O,",ll 
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facilities. and some staled thai everyone does every job in a small facility. The Panel 
recorrJnends thai OSHA reexamine its cStlInales of the average number of persons In similar jobs 
(see bdow for specific recommendation to modify the term "similar job"" and how this estimate. 
may impact overall costs. I' . 

I 
Pro:nun Costs 

, 

Some SERs felt that there mav be substanlial costs for firms to understand the: rule
J
and to 

determine wbet.ht:r they are covered by the rule. even for firms not required to have a basi~ 
program and who have not ha.d an MSD The Panel recommends that OSHA examine its cost 
estimates to be sure that it "has adequately accoumed for the burden on finns who do not m(ve an 
MSD and are not required to bave a basic proiira.tr, 'This examination should include an I 
examimHion of f!le costs of determining whether an MSD is work..related. I 

Man: SERs expressed doubt O\'tr their capability to make an either the initial 
determination aboul whether they nr!'C"d an er~onornics program or to implement ergonomics 
pro,gram itself. Many SERs fet! (h::n the~ Vo-ould need the assistance- of consultants to sel up an 
ergonornlcs program and co :LSsist thc,'m lR their hazard identifica1ion and control activities.'The 
Panel recommends that OSHA consider \~hethcf the Agency's analysis may have underestimated 
the need for help from outside consuh.J!l1S and (h:1I OSHA examine the necessjry fOf. and cost 
and Jvailabi!ily of, the services of er!:,!onomlc consultants. 

Alm.ost :ill of the SERs. staled tll:u they would not be able to pass on the c:~S{S of an' 
er~onomlcs protf.1m to then cusfomrr;. T'he J:biltty to pass through costs may be dependent on 
the Ic\d or dumestlc and forc!t'!n. Comfl'C'tl1l0n. The Panel recommends that OSHA consider the 
e\l~n1 In \\ hlch smal1 firm~ C.l:1'I p.a.... ~ .altlOt; an~ priCe' increases to consumers or might expe~cnce 
reasl~illl~ probl1:':n1s if such (()S1S could mIl hc.' p3.Ssed along. 

, 
The Pancl is concerned lhal mJn~ SERs fell that the proposed rule would significantly 

Incrt":l....,c lhe incenltves nOJ to htn: tor I,' dl~mI5s}: individuals that were members of groups .that 
lhe~ pcrcei\'c 10 be' more Jlkel~ to ,"cur ~tSDs. and that some employers wouJd be tempiccfto set 
up nev. bnds of screening 'es:~ In onkr 10 evaiu,'ue the likelihood thal future employees would 
incur an MSD. The Panel I~ Olwa,n: thaI ~kc(jvc hiring incentives are already present to so~e 
extent in the" worke"r5' compensatIOn and hcahh InSurance systems:. The Panel recognizes that 
se!ectJ\"e hiring practices are often ilk~;I,1 The Panel recommcnds thaI OSHA assess the SERs' 
statements as part of its :ln~lyS}5" <omilder how to mitigate any Potential that may exist for : 
c\p3fldin,!; such selectivc hinn!! mccnlt\'C5- or creating new ones, and solicit comment on these 
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~.tk..;;p' Cormu:nsalioD COS;s 

Many SERs v.'erc concerned !.hat the medical removal provisions or the information 
provisions of the draft rule might encourage more reporting of MSDs, leading to an increase in 
workers' compensation costs, OSHA recogniu5 that ergonomics programs frequently' rc~ult in 
an increase in the number of injunes reponed. but OSHA notes that empirical data show t,hat 
ergonomics programs generally reducc \,\'orkers' compensation costs over time. The Panel 
recommends thai OSHA assess these data as part of its analysis, The Panel funh~r reconuriends 
that OSHA provide additional data to support its arguments about the: costs and cost~sa\,jrigs 
implications of these programs. and sp!'cifically address any potentia! eff«ts of medical ~moval 
protcction in ~ncouraging workers 10 remain off work, 

Number of Small EOf~li(1 

A rew SERs were concerned lhat OSHA·s initial analysis was conducted at the rwJ~digil 
(major industry group, level. instead ofthr three or four-digillevel. The Panel notes that analysis. 
31 this level sometimes im'olvC"s <l£.t;reg.mog data from very dissimilar industries {e.g .. doctors' 
offices and hospitalS}. The Panel re:t:llmmends. that OSHA conduct the analysis at level ofdetail 
thai does nOI mask tbe relevant economlc'differences among industries through aggregatioh, 

DfS(cinllQn Dr PrOWlscd RtguirtmrDls 

M:ln~ SE R~ quesuoo'C:d OS! L.\· ~ cSlim:ue !hat consultants would not be necessary for any 
~lcmt:nl of tht' program C\.Cc-pl in I ~o of those cases invol\'ingjob fixes. The Pane} 
recommends that OSHA re.. IC,"~ \\ hethl:f small husinesses would need consuhints for other 
element> of the program, \\.hctbcl' tht:~ m3~ I'x' necessary in a greatcr percentag.e ofca.ws. ~d 10 
'Ahal dct;n:c these factQfS '-\ould aller en..., e-sllm;)lt.'s. ' 

QUlfus:b 

Many SERs. cxprcs~d doubt 0\ ct their capability to make either the ini!ial determiJation 
aboul whelher tlley need an efl!onomH:, prul!rnm or 10 implement tbe ergonomics program ,itself 
io a W:l} thai "Quid satisfy OS!IA compliance personnel, The Panel agrees with OSHA's plan to 
conduct.ln outreach program that ,"ould prOVIde small entities with the materials and assisUmce 
they ma~' need '0 make initial d(.'lcrmm.llwns and to implement an ergonomics program. 
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Use of Cbed.ljsIS 

" Some SERs expressed an interest to having checklists to help them in detenninin~ if the 
work activities of ajob pose bazards that are Ijkely to cause or conuibme to an MSD. andlto aid 
them in hazard idemifieartcm. The Panel recommends that OSHA evaluate the usefulness of 
checklists for these purposes. In the event OSHA develops checklists for its o'\\n enforcdnent 
personnel. it should make these checklists available to the public. I 

I 
Illi.fini!iOD of the WQrk.Rela!cdm~!is.Qf M505 

Man)' SERs had dificulty Wlderstanding OSHA's criteria for dctermining the work~ 


relatedness ofMSDs. Man;: SERs interpreted OSHA's criteria for determining the work~: 

reb:uecness of MSDs, in such a .....ay tha1. in pranice. the two criteria in addition 10 a recordable 

MSD would be unworkable or i~nored, The Panel recommends that OSHA should either 

conside'r allem;ui,vc: approacne-s II) this issue or clarify these criteria. 


The Pane1 also recogniz.eslhal employers believed they would incur significant bwdens 
in making tht dctermiruuion on their 01ATI, Some SERs felt that the work~relaledness decision 
should be made by a physici3n rather than .an employer. The Panel recommends that OSHA' 
cl3.rify that employers may. ifthe~' wish. rt'ly on a physician'5 opinion in making a workwJ 
relaledness determination. and that OStiA 'lAould bear the burden of proof if i1 disagreed With 
such all opinion, ~ I 
WlP"U H~rd Provision ··1 

Some SERs found Iht:' lnO\\71 haJ.ard provision unclear. Some were also unclear aboul 
tht: diITcn.'n(:t.' tx'l\4ccen a -lnov.Tl haz.ard·· in thIS rul~ and the concept of a "recognized haiard" in 
thl." (it.'m;ral nUI~ CklUSt'. Others \4ccn: eontctfu::d thal the use of to!:!' known hazard concept 
\H'uld dl:\courat!1! employt.'r.. from estahh:\hln~ nt.'". proactive programs. 

Th~' Pa.'1el rccommcmh tn:lI ()SI tA darif~ and consider alternatives 10 this tnClitr! {these 
arc d,~cus;lOcd In tnt· Atrem.11H(,\ s.~'ctum 31 till' t'nd of this report). ilIId that OSHA assure that anv 
pro\ l'>lon It adopts would nt'l cn.':Uc tJl')lnc~'nl1' cs 10 the proactive idenliflc.u;on of ergonomic 
h.l.l.ard!> 

CJ..a.rm Q( Definitions and CQmpliancr' Enforcement Concerns 

Some: SER, C'xpressed"concern:- ahoyt how certain terms and provisions of the d~fi rule 
.....ould be Interpreted and enforced t"t~ OStiA compliance personnel. Many SERs found it 
difficult 1('1 apply the conce"pl!> of fl:a...~I~i lity. similar jobs and manual handling. as these ar~ 
defined In the draft rule. The Panel recommends that OSHA seek ways to clarify. explain. and 
pro-vide e\amples of these l-erms The PancJ recommends that OSHA clarify that the draft , 
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proposed rule only requires the employer to control hazards to the extent feasible for that; firm. 
using the nonnal OSH Act defimtion of feasibility {i.e" "Is it capable ofbeing done "}, di,5CU5S in 
the pri::arnble the factors thai go into lhat determination. and seek ways to include such (. , 
explanatory information in the pre~b!c. oUlreach. and compliance assistance materiais_[ 

. I 
Specifically. the Panel recommends that OSHA clarify the ,dea of similar jobs and use a 

more precise lenn. such as "slmi!ar work aClj\'itjes.~' in light of SER comments that all of a 
portion of employees sometimes enFag~ in all or a ponion afthe work activities in the 1 
establishment. The Panel also recommends thai OSHA provide in the regulatory document. 
examples of which similar wor~ actil.-jlies "',:ouid or would nm be covered by the srandar1

. 
The Panel also retommends that definitions of personal protective equipment and' 

; 
engineering controls be added to the proposed st.a.ndard. with ergonomlc examples that h~lp to 
explain how they differ. i 

Hazan! CODl rol 
I 
I 

Some SERs were unceMin bo\.\ to determine when a job is adequately controlled and 
were con,emed that OSHA complia.l'lcc personnel might have different interpretatIons orlbe· 
meanir'lg of adequate contro[Slhan emph'lyers_ The Panel recommends that OSHA discuss the 
Issue of adequ:lIe ~ontrol and pro\'id.: examples, The Panei also recommends that OSHA 'clarify 
the mcanir.J; of the proposc:d rule so that employer.> will havt a ~t1er idea of when they h~ve 
done enough 10 compl;: ""iIb the 51ilIid3fd. Examples should be added to the preamble 10 funher 
cl;:Lnfy thIS point. . 

Tn\: Pand aiso recommends thallhe proposed standard be modified to clarify the: 
rcquHcmenl fot program t'xalu3tion:. Such modifications should reflect the flexib'i!"ity of; 
cmp!~'~cn.It' use non.qumlll3{I\C mea....un·!>. quanllt.ltlve tncasUTeS.·OT a comblnation oftt1ese to 
cva!uat\." theIr er~onomlcs pWt!'ranl:- ' 

Many SERs and the Pand "en: ctlOcemed about perceived overlaps bel ween Stale; 
u.ort.ers· compcnsalion Jay. sand tht'" drJfl s1.a.!'1dard's medical removal protection requirements, 
Thc Pand recogmzes thai OSH.-' ha.\ u~J medIcal removal protection provisions in the pist. but 
has ne,'Cf had ~ medic-al remf.Hal prOh.'Clltm pro~·jsion thai would co ....er So many cases. Th~ Panel 
recommends that. ,i~MRP is included In the propos~d rule, OS~A explain in the preamble/how 
the pmrosed ProVISion tnl('r.1CL<; \.\,lIr. Sl~tc workers compensation laws and why OSHA believes 
the rule's MRP provision is nOl In conr.i::l ",..itt! Section 4(b)(4) of the aSH Act. and solicit , 
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comment on this issue. 

; 

Some SERs suggested that employers' increased concern about MSDs could creat~ 
additional incentives for employers to dtscriminate against individuals who may be mem~rs of 
prOiccied classes of employees based on the perceived likelihood that such workers woul~ have 
more MSDs than other workers, The Panel understands that OSHA designed the draft proposed 
ruJe lO avoid conflicts with EEO Jay,s, such as the Americans with Disability Act {ADA) and 
Age Discrimination in Employment Ac( (ADEA). and recommends that OSHA draft the I 
propOsed rule to achieve these objecthcs. 

Specifically, some SERs suggested that employ«s trying to avoid MSDs would violate 
the ADA. The Panel also recommends thal OSHA address how the ergonomics program 
accommodates the r-equirtmems of the ADA, The Panel also recommends thllt OSHA seek to 
minimize any unjntended conr.cqucntt'!o of the rule tha! might Wldermine the proteclions afforded 
under toe ADA, as well as the- ADEA. ' 

Some SERs were concerned that Ihe emptoyee participadon provisions of the draft rule 
could lt~ad to conflicts with the NLR.-\ Thl.' Panel understands that OSHA designed the draft, 

.·~·..'p'ropost~d rule 10 avoid COnnlelS "'jth the !"UtA. The Panel recommends that OSHA draft the 
propost:d rule to achieve' (heSt' objech\"~£ and discuss and g;ve examples of employee : 
paniclpallon mechanisms tb;)t ~'olJld all()'JA employers 10 be in full compliance- with both ~ 
~LRA :lIld Ihe proposed rule.. . ' 

Silt;"I\ and llclltb PrQ~raDl Rylt-

Som~ SERs expn:~scd. conccrn that thl:~ Yo ouid need to Set up two programs if OSHA 
""lore [0 ISSUl' OJ safelY and oe,ahb prC"lfr:.un rule th:u was separate from an ergonomics program 
rule The Panel rccommends thaI OSll.·\ cnsure thai the two rules are developed in a wny:that 

. allo ..... :-. an empLoyer's ergonomics PWi!r.lTn ttl be an integral part ofthat employers g(:neral safet), 
and health progrnm and to ~"'OId duplu:at!\c requirements or rccordkeeping (for example. by 
makin~ cleat thaf an et~onomics pro~ram C;.iJ1 he part of an effective safety and health program), 
The Pane] also reCommends that the economIc analyses supporting the Iwo rules be compatible 
and not double count c!ther costs or hl:ndits" The Panel further recommends tbal OSHA ensure 
consi5lcncy. herv.-een rele"a.nt d(:fu'lltloi'\$ Il'Ilbe!t ujXorning revision of the reeordkeeping rule 
and the proposed ergonomics slandant 

I,-- -'--.. ...,
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Ma'1Y SERs suggesled that non.regulalory guidance would be preferable to a rule! The 

Panel recomJTIcnds that OSHA funher explain its non~regumtory guidance efforts to date} the 
basis for i~5 bcliefthat II significant risk remairu. and why it believes a proposed rule is now 
appropriate to reduce that risk, The Panel recommends that OSHA solidt corrunents on (be need . ,
for a rule and on the effectiveness of non~regulatory approaches. : 

Issue On'" a Safel\' Bnd Health Puu;ram Rule. 
i 

The ranel recommend, that OSHA discuss ...hether a safety and health program rule 

would adequately address MSDs, there b~ eliminating the need for a separate ergonomics rule. 


151,*\ Unlit NAS study is comnleu: 

Some SERs recommended that OSHA dejay the ergonomics rule until the comple~i()n of 
Ihe ~AS stud\' thaI is now undCflN;J\. The Panel recommends that OSHA explain whY it aoes 
~o! \\ Ish to d~lay Ihis proposed ref!~lalO~- action until that time. and consider any available 
reSU!IS of the NAS study th;ll art to tht: record of the final rule. 

PhilM!"d lmrl"meouUion I 

I 
Tnt: Pand recommends th.u OSi 1.0\ consider phased implementation. allowing addnional 

IIm~' 1m small employers anellor empl<"I~('"~ If! pamculaJ industries where feasibility may be a 

I 
:\ltl:mJll\C ICllt:,lt:,W 

Tht.· P.:mcl Il{!TetS thallhc." purpo.....· or mcluding a trigger in the ru~e is: 10 en~ure that!onl)' 
1;'0'\' "bo~..' )(ll:Is pose real erl.!onomu,: h.l.l'.a,J~.lte required 10 implernenl the full prograat' The 
j'.u;cl.,h0 "'frees thai the lri~l!(r must d(arl~ Identify which employees and/or operations aJ"C 

e{l\cred t>y the rule and which art' flOl ' 

~1am SERs questioned the u~fulncss of OSHA's reliance on one "'ork.related MSD as a 
trlt.!!!("r for i~plC'menui.ljon of a full ergonomics program. The Panel notes that many SER..S did 
not find the second and third '("SIS for "ml.-relalecness in the draft standard workable. per~aps 
because lh~: found th~se 1('sts suhJcct!vc and 1H.:r=ly 10 be interpreted differently by employers 
and OSHA compliance pC'rsonnd. In additIOn. tbe Panel recognizes. thai the California 
eri!onoml($ ·standard. lhe only SI:U{' wah an ergonomics standard. has a two~incident trigger, 
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The Panel recommends that, in addition to OSHA's draft proposal of a trigger of one work· 
related MSQ, where regular work acH\'!lies. expose the employee to hazards likely to cau~ Of 
contribute 10 that MSD. OSHA analyze and, consider a \'3ritty of alternative triggers. payi,ng 
special anenlion '0; 	 , 

• 	 A trigger using multiple work-related MSDs over a time frame that might exceed one 

year: and 


• 	 Staged implementation of prof!ranl clements based on multiple work-related MSDs, 

In addition. the Panel recommends that OSHA look at other types of triggers. including 
IOSl v.:orkda) MSDs. MSD rates. numb<:rs of MSDs or MSD rates for different sizes of firms and 
different periods of time. as well as tht" use of a checkHsr to determine the presence or a h~d. 

':\hern31ives lQ knQ'.'D hazards , 
Some SERs were conC'cmr:d tholt including the concept of known hazards in the trigger 

used to delennine whether an e:mployt:"l nL-eds a projWdID would discourage employers from 
launchin; proactivC' pro~ram.!o. or from hnngin~ in expert consultants. The Panel recommends 
th3t OSHA consider this issul.' and ensun: llul any ptovision it adopts would avoid disincentives 
to identify huards.. The P.:ll1d recommends that OSHA also consider not including this 
provisiun In the proposed rule . 

. SCQt!L' of tht" rule 
! 

Tht..'" P.m('! n:cognius thoJt ma.n~ oustn('sses and wor~ operations are nOi inte:nded to be 
cO'>l.'lrd h~ th...· proposed ruk. Panel n.'"(ummcnd.)-I~.lt the proposed rule clearly indicale w~ich 
manl.ia! h.:mdlmg and othcr Opc:!'r.lft(m;.. :m: Included to the proposed rule and which are excluded 
from 11 \ 

Thc Pand also t'("commt:nd\ th;lt (lSIIA cominue to analyze and soh<:it comments Q'n the 
ahcma1!u:!>, of hmttint,:: the: prt"~r-l~u ...t.lnJ.l!d ttl manufacturing on.ly. and to manufacturing and 
m:H'H.lal h.lfldhnti only. ! 

The Panel f(:-cognius th;)\ Ihc JrJII ruk·s· MRP provisions ate extremely controversial, 
The P.1n!1 agrees that these MRP pr("l\ l~l(lm> account for a substantial percentage of the: tOUiI 
costh or the standard (OSHA's prehmmar;. eSllmale is Ihat thes.e MRP provisions may haV({ costs 
ofSQOO million). and that man~ SER:, (c:Jllnal under Some circumstances these MRP provl~ions 
may thrCJ1Cn the viability of small firm~ t 

OSHA nOles that MRP ha.s tk..:L'n mclud~d in many health standards. based on findings 
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that MRP was necessarv in order to assure employee panicipation in medical surveillam:::e! 
~edjcal management programs ~d that the: draft'standard is more dependent than most health 
standards on adequate employee participation. It is generally agfeOO that early detection ~f 
MSDs is critical to the success of an ergonomics program, and the program required by t!te draft 
standard would trigger action upon a. finding that a work~related MSD has occurred, OSHA is 
concerned about the possibility of seriously reduced employee participation in the absenie of 
MRP" 	 ' I 

Howevet, an ergonomics pr0i!ratn standard with an MRP provision will affect 
substantially more workplaces. trigger more MRP coverage. and have more overlap \\ithl 
workers' compensation than MRP pro"isions in OSHA's other heaJth standards. The Panel notes 
thU1 many MSOs are currently lxine. reported. thaI more serious MSDs are more likely 10 be 
reponed.. and that SERs witb niSi ins ergonomics'programs stated that the instilution of a 
program in and of itself I('d to increased reponing ofMSDs, The Panel also recoc;nizes that MRP 
may increase the ineentive to repon non~work·relaled MSDs as work related and may increase 

time away from work. . I 
Many SERs aJso expressed concern that employees would be able to take up to six 

months 3"iay from work simpl: occause ute}' staled they had MSDs. The Panel recognl~s that' 
this scenario is not what the droft sl.andard wQuld rt'quire. MRP would only come into effect 
once Ihe employer has delerntintd the' MSD is v.ork-related and that ~edical removal is I 
m:ces!oaf}' and only ~Dr 50 lani! as m:cC'S~, The Panel understands that in most caseS lost 
workdays resulting from MSOs onl~ last sc\'ct:ll days. 

Given the serious controvcr5:' conc('minJ; this provision of the rule. the PWlei 
recommends thai OSHA p.1~' particul.ll ,.mention 10 the following issues related 10 MRP: ' 

• 	 Dt.-tcrmine v.h~ther the evidence Indicates that MRP or other provisions are necessary to 
tichu!'n! the J;oal of prumpl and CIJt:npiclC reponing of MSDs. The Panel realizes that, as 
wuh any other decis.on. OSIIA'!> 11:1\.31 d~tcrmination of whether MRP is neccSS31}' musl 
lx' ~"it'd on 5ubsUllHiJI r\ tdcA('\' It\ 'hi.' Standard's record considered as a whole. The 
Pane-! also recommtnd... th.lt OS1 t·\ s.ohctt comment on the ahernative of excluding MRP 
from tbc rule: I 

I 
. I

• 	 IrMRP o.r another p~\1SIOn I~ m:,·c~~T), examme whether ',he p~sc:s ofMRP!could 
be mel With a'more IlIYldtd form or MRP. such as a shoner time hmlt for MRP coverage. 
a smallC'r percentage of incom< tl.'ptac-cmcnt. or recognition of a feasibility limitation on 
MRP at the firm level. such:1S thaI, u~-d in OSHA·s Methylen(' Chloride standar4; , 

• 	 ASSeSS whelher ahemamcs othl.'r than MRP would be as effective in achieving the goals 
of prompt and complete repotuni!. such as alternatives that may not involve payments to 
employees: and > 

--'" 
( 
i , L 0240J 
l 

http:11:1\.31
http:decis.on
http:particul.ll


.. 


• Examine whether MRP should be phased in over a period of time, 

Some SERs also expressed concem that. as currently drafted, OSHA's draft ianguage 
could be interpreted as providing injured employees on MRP with more take-home pay than they. 
would have had before the injuty. The Panel fe-commends that. ifa form ofMRP is included in 
the proposed rule. OSHA make it clear thaI MRP will not result in higher take-home income for 
removed employees than they would otherv.ise have received. ; 

I 
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Corsey. Adrian 

From: vicki worden {SMTP;vici.iw~efols"com] 

Sent: Thursday, April Otl. 1999 12:21 PM 

To:" Carsey, Adrian 

Sub;ect: Comments from SEP.on EIliO 
 ,, 
OeborSh Hayqen asked that I ple~s.e email yOtJ with her written comments for the panel reView. 
l-et me know if you need hard COpy to be couriered over, Ttlank you. I 

It!.) 
rpo~"";" , 

VICKi Worden, 202.~7.223D frurn ",., OOC; I 
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Comments submitted to 
SBA/OSHA Small Entity Panel 
On Draft Ergonomics Program Standard i 

i 

Submilled by 

... 	 Deborah Hayden 
VP, Operations 
Tindell's Builder Supply Inc. 
7751 Norris Freeway 
Knoxville, Tennessee 37938 
423-925-9206, Fax 423-925-9228 
ddlorahh ii linddl;,.cQm 

• 

Written Comments Submitted, April 7, 1999 
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19 total pages 
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Profiles of Companies in Building Material Industry 

Thank you for the opponunity to participate in the review of OSHA's Draft Er8Q~omics 
Program Standard. As you know, Tindell's Builder Supply Inc. is a ISO-person operation 
supplying building materials to conrrActors and consumers. In addition to our retail oper3:lfOn 
(SIC 4441). we also manufacture trusses (SIC 249) for new home construction. Safety isla top~ 
priority at Tindell's, and we art" fortunate to have 2 staffpeople: dedicated solely to maxifnizing 
our employteS work environment However, we network frequently within the building thaterial 
industry, and we k.ll.OW thai relatively f~' of our peers across the country are able to havt; any 
one person l).Ssigned just to "human resources" or for ~at matter, $afety or job hazard analysis. 
For that rea.son, l've chosen to provIde a profile. nOljust ofTlndeU's. but ofrwo other companies 
in different parts of the country that do not have, a human resources professional on staff. 

Let me clarify ont thing before I be~in: the majority of companies in our indUStr),1 are 
such thaI management works hand-to.-hand with the employees in conducting daily business. I do 
not know of any company that does no~ wnsider safety a priority. In fact whh so many famUy
o\t,lleCi busmes§ts in our industry, sar('I~' becomes a dinner~time conversation With thai in mind. 
please review the foJiowjn~ company profiles that were created to give the writers of the' 
Ergonomics rule a preview of how s.everal companJes in ~ur industry might receive sucb a rule 

General Industry Profile' 

AV!! Number of Emplo~'cn per ("ompany 35 
A...g Payron Per Employee ptf Company, '$)3.002 

TYP!l;a! Sales Volume per Company S8,719.600 ' 
T~'plcal Sales \"olumt per f.iIIc,lny S5.687.210 

!~.\'~ ('0$1 of Goods Sotd pc;r Company $0.609.457 
Tota! A\'~ Pa~'roll'SalaflC"i Bendl\} peT Company 51,240.90) 

TOlal ;h~ Salaryl\\aJ.!~ Bonu..e) pt't Company; Sl.055,071 
Av~ O ....TlCr!OffH:et!> S"I.Jn. 'Bonuses S191,831 
Avg Employet' Salin \\ l~es "Bonuses: S863.240 

fEmp!oyr:e/labor CO~ts. Irt SI- _of 8\."~ c.ompany salary/wagelbonus.) 

A~"eragf" Profit prr radlit;. Bc-forc- Tllcs; SlIl.OOO 

.. /Jura twm ,hl' ""ultutJal LumP", 6 ltmldmg A-Iall!rio/ Dealers A.\",wcialiol1 's 1998 COSI 
(!fVow): Bu.lJ~IL·,n Report ! 

Type of Wor!< Related to Oral1 Ergonomics Program Standard I 
Manual labor IS.a dilll~' pan of CHry operatIOn, Heavy lifung IS a nonnal part ofa yard 

worket'$ Job Addm~nallr. man\" compames to the industry are combating aggreSSive , 
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competition by adding manufaCTUring facilities for components used in home buildIng and 
remodeling (i.e., dool'$, windows, trusses, cabinets, etc.) 

Competition I 
HEAvY. With compclition from large nalional chains that advenise the LOWEST prices 

around,' small reu~ileis cannot afford to raise their prices one iota. These companies musl: 
compete soleJy on the basis of their service. reliability, and the quality of their products Each 
PERSON makes a di fference to the success of that person' s company. Losing any pemont for 
even a day. impacts the profitability of that company exponentiaJly. It can't be cmphasiied 
enough that Ihe overage bdorC'--tA1 company profit in our industry is only 2-/0. ! 

Sample Company Profiles within Building Material Industry 

~(!rrson Com pan)" Oklahoma (1 rural facility) !' 
With only live employees, this c.ompany has an impressive safety record, In ten years, it 

has experienced ZERO workers' compensation claims due to muskulo-skC'lel31 disorders. But the 
managemcm team (the President). ruhzes how fonunate he has been. With only FIVE 
employees, losing one person due to a back injury would decrease his workforce by 2()11/0, 

The wo:-k that his peoplt: do that maY' result In an MSD includes lifting on sheet rock 
delivery. roofing deliveries, and loading people's cars, The averagt: weighllifted several times a 
day ]s 751bs, and sometimes heaVier Mos.t o(the loads don't have handles or easy grIp areas and 
therefore are awkward 

YC5,. he says they have sore bad.s And he's combating that by bringing in someon:e from 
the local VoTeen school fa sC'T\'lce proHded for free to area businesses) 10 teach a safel), stminar 
tnal con~r$ heavy lifting (he docs not havC' 2 safety program. so to speak). 

He sa~'5, If somwn~ WM Injured. he'd "~et by" fot :; or 4 days. but after that he'd have to 
have a replacement He pays minImum .... a~c for the people that work in his yard, In his small. 
rural to''''T1 In Oklahoma. he ,"ould h.llq~ to pay sb,lZhtly above that to hire someone as a ; 
temperilr}" replacetnent On avt'ra~c:, hiS \0\, orkers ma~e S 17.500/year He says within the first 3-4 
mOnlh!l the replacemenl wor~er wovld ha"C' H:J-." Itnle productivity until tbey were thoroughly 
IT(lIne,d I 

In a.ddlhona! to lhe genenc manua.l labor. his people have to provide service that requires 
dO-H-your.lelr know-ho,"" and product t.;no\o\,oled!?c Providing light duty would be OK for a shan 
11mt'!, bUl after awhtle it would put him ·'In a bind" He says that the folks thaI work in the office 
or at a desk have a 101 of rcsponslbillty and nec-d a lot more !raining than the workers do. He says 
(nal moving someone 10 li~tH dur~ would decrease productivily by 50"/., and sli11likely require 
him to hue a replactment worker, Wnh hrs narrow profit margm. he prays tha1 will never 
happen If ttus standard were to be put HUO -efft:ct. he lS afraid of what having (0 provide .000.4 
wage) for up to six months plus hmng a repla,c:cment and conductmg addllionat training WC?uld 
do 10 hIS profits and tn's ability 10 la~e care ofhl5 existing employees, HIS other big concern is, 
"Whal if 1 make a ml5ta~e and hire the ""Tong person at some poin1?" If that person decides to 
"mi I~" the s .... stem. and dependmg on tne market thiS company owner COUld go a year with, little 

, 
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to no profit (i,e .• no abrliry to reinvest in the company or the existing employees.) Addiu'onally, if 
this s~andard were impJememed, he'd be the sole person responsible for reading it. interpreting it 
and implementing a "program" to eiimmatt' MSD injuries (zero risk'?). He wonders how;he could 
ever find the time to do that (espt'ciaHy in an indumy that is dependent on manual handling) 
when be can barely find tht' time to learn how to use a PC. He'd be at the mercy of his ~ade 
associations and outside consultants who would no doubt cbarge him a "pretty penny" for the 
benefit of advice tha.t IS specific to his operation and when there was. in his opinion. Iinle chance 
that he could eve; "ehminatt'~ the potential for MSDs at his wortplace. 

32~PerulO Com pan}" California (I suburban (!SUity) 

OYcr '(n years this CEO of this 12-person company estimates that he has had about 20 
workers' compensam;m claims, but only aboul four were back strains, Employees with back 
Injuries were aUI of their norma! jobs from two days to three weeks, Tbis company 15 employee
ov.ned The CEO has one other manager, and between them they take care ofall of the human 
resources need~ of the tompanr In other words. there is no one pefSQn dedicated soiely to 

human resources. safcty, or Job haz.a.;d analysis However, safety remains a priorily, No fonnal 
program exists. but safely dlscussions.w.:.e place regularly at monthly, }Q..minUle '"tailgate" 
meetIngs where: employees. and management stress proper lifting and personal protect)v~ 
equtpment usc He abo receives a safety evaluation ea.ch year from his insurance providers. 

I 
The .werage worker earns SJ: :5Ihour. or S26.000/year. like the 5~person mlployer 

above, the CEO agrees that there are milon~' hidden coSts and losses in productivity when.' 
emplo\"to::es are out and/or on h!!,ht duty fot oW exttnded period, However, he does whateVer he 
can to keep the Imured employees v.orkln!.l somewhere within the establishmenL ln his fompany, 
about 1:' of hiS 3:; ptople are e:\:pos-ed to Wf\1SDs . 

Jf a re~ulatlon thl's co~ptl:hC'nsn;C' W3..'J Implemented. he estimateslhat he'd rely In his 
trade asSOCi"Hlon primarily for mfollT'lal1o(1 on hiS, compliance responsibilities He rypicaHy st'nds 
someone 10 a seminar 10 be bne-fed on an\' nt'v. reltulations He estimates that the re!.'!isrcatron 
fees. IOSllIme. and travel cons Invoked ~..-ould be-about S2.000~S3.000 just to learn-what his 
company '5 responslbllules Wefe Tnt!> ('EO nappc:ftS to be familiar with the kind of stud)' and 
anal~·sls Ihal ~ould need to be dont tn a professIonal 10 properly eVlliul'ue his employe~' daily 
tasks and make J«ommendatlon:; on cn.ttl¥C') thaI would need to be made to reduce WMSDs, He 
said ,1 consuilant , ..'un IfllS, c'\pC'naC' \\.ould c~ll\' COSt between SI0.00~$jO.OOO in his an~a. These 
CoSl~ of course, do nm rentel ,mpicmenun!! changes I 
Tiodt'U's Build,. .. Suapt) Int•• k:nOI"illt, T,.nnfOSstt (15O--employeots, ! facilitit's) 

Ttndell's. an mdependent b\uldlng and material supply company, has been in business in 
Tennessee- rOf almost a hundred 'year5- Tmdtl!' s cort business IS the retail and manufacturing of 
bUilding malenals Added value: sef"\'lca pro..·.ded include Installation of garage doors. ' 
f.replaces, and IflsulatlOn Tlndell's operales rour retail facili(ies and an Installed Sales Division. 
Our manufacrunn~ facilmts mclude a Truss Plan! and a Millwork Division. The Truss Plant 
produce:; rooftn.ls~es and wall panels The Millwork Division produces interior and e)(t~rior,
door!> , 

,-- - - --- \ 
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Eighty percenl of our employees are involved in manual handling and manufacturing job 
funcelons. The physical demands of these job functions require our employees to manualJy lift, 
carry, push, and pull up to 100 pounds- several times a day, while frequently lifting and c~ing 
up to 50 pounds during the normal (;.Ourse or performing their jobs. The probability ofMSD" s 
occurring during any work day is high. I 

A$ ~videnced above, TlndeU's is a labor intens;ve company. We firmly believe ~al 
Safety and Health are a shared responsibihty. Everyone. from top ,management to each and every 
employee, must take oWnership of his or her safety and that of co..workers. Building upon this 
concepl and using the program elements of TOSHA's Safety and Health Program Mana~'emenl 
Guidelines, we train our employees In all aH!'as of safety' management and empower them to 
accept and take responsibthty for theIr safety and the safety of their c;o..workcrs. A ' 
comprehensive Safety Management Manual detailing T'ndeJl's commItment and belief in safety 
was. developed and implemenled during lune of 1995. AU employees attend Safety Management 
Training sessions and are asked for f~dback on and commitment to achieving our safety!goals, 
As a result of our effons. Tindell's is parucipating in OSHA's SHARP Program and has been 
nominated for OSHA's STAR A1.t.'aId Our incident Rate has been reduced 40"/0 and our LWDI 
has been reduced 50%, I , 

Tindel[' s. has successfully manaycd all MSD injuries over the past years. Howeve~. with 
Implemenl31ion of the Ergonomics Re~lauons. as drafted, Tindell's believes the costs ~uld bl: 
so exorbitam thai Ihe already vC'ry 10,,", profit of the building material industf)' could be reduced 
to the POint of forcing the very small companIes (I ~50 employees) out ofbusiness. Depending 
upon the number of MSD-s lOcurred. busmesses our size would "sU\Jggle to survive," Even a 1% 
Increase In operallT'1~ costs threatens the conl1nu~d viability of a building material busines$, The 
very compeutlve nature of our bUSiness forbld~ the "passing of these costs 10 our CtnHOmef'$," 

, 

Dunn~ 1990. 19Q7. IQ98. Tmdtlrs had g MSD-related injuries. Tindell's paid a total of 
'$1 4:18 for m~dlcal treatment of all of thes~ lOJunes One employee was on light duty two days. 
one for four days. and one fOf thre~ dan AU other employees returned to work duty the ~ery 
next da< The number of dan or IIgh! dut\" was low enough thal c(}-workers were able to 
mCJ~a5!!: theIr .... orklaads 10 Com~nS"lt for the recovering employees. No replacement wo;tkers 
",,'ere neceiSllr;.' Comparm~'lhes.e COSl~ \Iouh lh-e proposed M~dical Management Removal: 
approach allOWing up to SI\ months at l~. salarylbenefits, the costs for these same MSD 
1n,Iunes could be S I 73.;,180 These moun1$. do no! lake inlo consideration the additional rosts of 
t~QU1r('d H,unln~ ,lob anal~·sl!O. and worksl4horv)ob redesign, Please sec the attached COSt \ 
C ompamon of Medll:a! Mana;!ement Removal 

I 
Tmdell's stfongly opposes. the adapllon afme proposed Ergonomics Regulations._ We 

firmly hehe\'c that allemall\'es Utst that .... auld not increase OUf current cost of$180 per WMSD 
10 a COst of S: I ,660 per WMSD ' 
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TINDELL'S MSO's 1996, 1991, 1998 

Year MSD D.y:; LjI~ Medical CQil 

1996 
1996 
1996 

Neck Strain 2 Light Out)! 
Back Strain 0 
Pulled Muscle· 0, 

Elbow 
Total Medical 

% Total Mt'dtul 
.;. TOlallnjuries 

$171 
50 
45 

5266 
11% 
30% 

1997 
,1997 
1991 

Back Strain 
Strain Biceps 
Strain Groin 

• Ligh, Out)! 

0 
0 

$475 
184 
96 

f, 
, 

Total Mt'diul 
-Ao Tolal ~1C'dical 
'*/. Toullnjurin 

5755 
4% 
30% 

1098 
IQq8 

Bac~ Stram 
Shouldtr Sua1n 

.'i LI~hl OUt,: 
0 

$277 
140 

Total \1>rdical $417 
-,.;. Tota.·"~dtc.ll 9% 
-,. T ot.llnjuri~5 '3% 

Total COSt for three years SI·OS 
qsmg Medicat Managemml Removal scenano would have cost S 1 73.280· assuming same 
wageslbeneftl cost for the d'.f~ yean Ttm cost represents: Medi~1 Management Removal 
only and does nOI take tnlO rom,lderallOn the additional cost of Mana gem em Tlme,Training, 
Job AnalYSIS. Work StaHon .tld Job Redesign . I 

.. Se~ COSI Comparison MedICal Management removal 

J 
. 
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Cost Comparison Back Strain/Sprain 

Medical Management Removal 


Cost of Injury No",: Up to 7 days light dut), and then full return to work with medical cost of 
$$00.. ! 
Proposed Regulations: Recovering Employee -Up to six months plus costs of I• Physician visit @ SSOO per month X 6 months ;:; 13,000 
• Employe< Wages $475 X. 26 w«ks ~ SI2.350@3J% ~ $4125 I• 	 Employee Benefit Cost S::OO per month X six. months = 51200 


TD.al S8.325 


Plus CoSt or Replacement \\·orker: I 

,. Pre~emplo)'ment Screen "'" SISS 

• Wages $475 X 26 weeks "'" S I :.350 

. • 	 8enerns @ S200 per month X 4 months = .SBOO 
To.al 513,335 

TotlJ Cost ofOneCJaim S21~660 

.Vpon r(,turn 10 work of tbf «co"frin~ tmploy« unemployment and layoff <osU will be 
incuned for {ht rrplact'ment worker. 

l 	
8 
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General Questions 

The following are my thoughts on the General Questions provjae,d by OSHA, J have addressed 
only those I consider to be extremely pertinent to my industl)' in respect 10 the oost and burden of 
compliance. ' 

t. 	 Th~ draft standard tS not clear My experience flags several definitions as real problems 
in implementation and in proleCiing my company from overu.alous enforcement officers, 
J've asked my legal counsel to help me to explain OUf concerns. The comments below . 
reflect these concerns 

Defmitions 

Heavy 

Significant Part of a Job 

To conuibute 10 


Problem Jobs 

I 
General Qu~tions 1 and 13 are SO closely related that they are appropria1ely 

addressed as pan of the Saint' discussion Essentially, Quest'on I asks whether any 
provisions are unclear and Qucstlon 13 asks whether we have any concerns about ho",' 
the standard would be enforced Ou~ anSwer to both questions is an emphatic "y~r' 

II is our understandmg that OSHA. rules must satisfy cemtn leg.al rtquire~enlS .. 
They muSt be "TInton 5,0 Ihill tht'~· can be understood by both those required to comply 
with them {employers and c-mpl(1yeesl and those charged with enforcing them (O~HA 
compliance p¢rsonnell They must be Teasonably necessary and appropriate to control a 
!1I~ntrlcan; risk Ftnally, tn the effo" to advance workplace safety, OSHA may not tum a 
blmd eye (0 the consequenc~ of measures which i[ would require bm which would 
undermme the operattonal and economic subililj: of the American workplace In our 
...·Ie.... , the drafl rule does not ullsf.. these requirements. ' 

Orafl Section!> JQIO ~()Q( a){ I ) and (11 and 1910.502(c) use tne terms 
. manufa.crunflg OpeUhOti!>" .lnd . manu.al handlmg operations" as trtggers for spec,fu::d 
compliance obhllahom. and defln(, Ihose terms tn draft Section 19:10.512 We believe-	 , . 
tomphanct obh!,ahons undtt lth C"fsonomlCs rnana.scme:nt program standard should be 
lImited 10 appropnatc hu.atd InformatiOn until the oc.cun-cnct: of a WMSD winch met:ts 
the followmg crucna j J It 1!iI an OSHA ~OO recordable: 2) it otcuITed tf'l a job where the 
WMSD haurds present art fr~nably likely to cause the type ofMSO reponed; and J) 
11 r~ults m a lost wo'~da~' Caie- ""Ith mOft than Stven days away from work. I 

, 
It IS nen tnough thal a ,",or~ activity may "contributc to" a WMSD. The use of 

(nat ambiguous phrase slmpJy In,,'IICS a debatc over what is a significant contribut,on and 
what IS an incidental ronmbutmn In any evcnt. the sWldard should be triggered only if 
tnt work acuvLlY, without conwbutlOn from any non~work activity or non-regular work 
._ellvn}'. is reasonably Ilkt'ly to cause the WMSD. That is the only fair and reasonable 
way of ensunng that employer!> will be required to control only those hazards which arc , 

i , 

--~~---
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both significa.nt and under their wntfol orparticutar concern is the implicatlon!lhat the 
standard would be triggered where work did not cause but merely aggravated an'injury 
sustained during a weekend athletic activity (e.g., a softball game). If the language 
"likely to cause or contribute to" is. retained. then it 15 essential to re--insen the foHowing 
criterion in defining a co\ler~d WMSO in Section 1910.500(a)(3): "a signifkant:part of 
the injured empioyu's regular job duties involves exposure 10 these hazards," h,is also 
essentjal to clearly define the phrase "significant part." Expansion of the triggering 
phrase from "likely to cause" to "likely to cause or contrib.ute to" will probably preclude 
most employers from making this type of determination without the assistance of outside 
consultants with ex.penise in ergonomics, The demand for this expertise is likely to 
exceed the suppl)'. especially for tht free services currently available from the state 
consultative services \ 

, If the triggering approach of the draft standard is adopted, It is critical to define 

the triggffing terms so they are dearly understood, Unfonunately. the definitionS in 

1910.512 simply add to the confusion. 'I 


To qualify as a "manuai handling operation," the activity must: J} "invol",e 
exertion of considerable force because the particul.ar load lS heavy or the cumulative to[a~ 
of the loads during a workday IS heavy;()and 2} be "a slgnificant pan of the employee's 
re¥ular job duties TillS definitIOn is not undcrStandahle, . First. it is not clear what would 
be considered "heavy on an tndlvldual or cumulative basis so as to constitute an exe'nion 
of considerable force: There 15 no rellable dose-response data thal could be used to give 
some practical meanmg to these term!. for the multitude of tasks performed in American 
workplaces Nor would It be acceptabi~ to us.e the NlOSH Jiflin'g equation which was 
des.tgned to be substanllall~ o\,er.lncluslve and has. never been validated as demo~t!aled 
111 the Bt-,;£rh' En'S'rprifn case 

I 
Second. the definnlOn of ··manua! handling operalions" provides no guidance as 

10 whal would be a '"51~ntfu;anl pan'" of an employee's regular job dUlles If the standard 
15 adopted with thIS open-ended lan!!!uage, employers across the: country will face:, the 
ptOSp~Ct of two unacceptable approaches 10 enforcement: 1) the bootstrap approach (i.e., 
there: IS a Wr-.tSD and therefore thr load was hea ..'y and the activity was significruu), or 2) 
the sdr·e\'ldtf'!! apprw.ch lie. I un'\ defme II but I know it when 1 see it), The presence 
of ambiguous enforcement pro\ luons 1$ of particular concern 10 small business. ~ecause 
of limned resourceS to conl~l OSHA cltallons. thosc types of provisions generally mc!W 
whatcver OSHA compliance pc-t~onnel say they mean, 

The lang:uage 1M the dcfmmot1 or"manufacruring operations" which stateS that the 
aCiI\'llles mUSl be "a u~ruflcaJ1l pan of the employee's regular job duties" presents the 
samr- con::em Funhermort:. II lS nOt rneanlULrfu! 10 defme the term ··sil.!:niflcant" as "nOl 
Incidental" OSHA should use 3 fixed perce;tage which may not be perfect but ~t least it 
establishes an objecllve su:ndard ' 

I 
SeCtIon l(nO 502(cI would estabhsh a "known hazard" trigger for manufacturing 

and'manual hand!!n!! opcral10ns 10 circumstances where there is no WMSD. As 

JO 
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discussed in the March 25 ttlephone conffrence. the adoption of this provision would be 
coumerproduct":e. It would strongly discourage employ~ from fully utilizing ~e loss 
conuol services offered bv their insurance carriers, from hiring consultants and from 
performing effective self-~udits which might identify condltions or practices whi~h could' 
be viewed by OSHA as "known hazards." This would be the only way ofavoiding the 
generation of repons from individuals who might be prone to automatically view,the 
presence of any MSD nsk fadors: as something to eliminate even in the absente <?f 
scientific evidence that there is a significant risk. This PfO:vision would also encourage 
employers to challenge workers compensation claims. In its Preliminary Initial 
Regulatot)' Flexibility Analysis (PIRfA. Dt p, 6). referring (0 the "known hazard'.j trigger, 
OSHA makes the following unsubstantiated and. as demonstrated by the responses from 
the SERs. romplete:ly erroneous sta1ement: "This provision will apply aimOSI soieJy to 
firms that have developed and lhel'l abandoned trgonomics programs prior to the . 
implementation date of the s~andard .. Finally. if this trigger is not deleted. we believe it 
would be both unfair and inapproprla.tc to retroactively apply this trigger to eventS whlch 
occurred and materials whidl ",,-crt: generated prior to the effeCtive dale of the standard. 

I 
Section 19} 0 5Q2(e) has bet'n described as a "grandfather" clause which. ;n 

theory. would allow those With successful existing programs to achievc complian~e by· 
continuing those programs As 1he small, business panicipants on the March 2S .: 
'conference call made clear, draft Section 1910.502(e) is not a meaningful grandf~ther 
clause In essencc. tt says. thaI If vou are in compliance with the standard then yoo are in 
compliance wll.h the s.tandard Since It is not possible 10 know whether a site is in 
compliance with lile standard. 11 \>"111 nOt be possible ro know whether a site is in : 
comphance with the "grandfathCT clause'" We addre~s the'''feasibihty'' requirement in 
Ihe diSCUSSIon of Seellon 1910 5051a1 

. Section I<)H) 503 ralSC!\ a number or concerns. First. Sections 1910.503(a) and 
fb 10 1nate that an emplo~'er' s. pohcu:$ musr not discourage employee reponmg but fail to 
a~kno .... ledge that necessary and le~/1t~mate employee discipline will have thal effect. 
:There should be an e'(phclt c'emptton fOT employee discipline but not'an affirmative 
abh¥.lIuon to lake chstJphnan ,actlCrt under threat of citation as proposed in the draft 
safewand heall" pro~am rule Second. Secuon 19W 503(b)(2j contains open-c!lded 
lan~'Uage requiring employers Ii.l do ",'hal a compliance offtcer ultimately says is ! 
"neces.sary £0 meet their rc-spomlhlhtle"S '" Again, the presence of ambiguous ! 

enforcemt:nt prOVISIOn, H of parhcular concern to small business Because of hmtted 
resources to contest aSH -\ clf.allon~ lhose types of provistOns generally mean w~atever 
OSHA compliance personnel sa~ thcy mean 

We understand the a~efl'~' ~ unere$I if: encouraging proactive activity. Hc?wcveL 
~l\'cn the lack or reliable and oblec1\ve measureS for verifying the existence, severhy and 
Cause of most WMSDs. we are concerned thal "the provisions requiring the employer 10 

deSIg'nate a penon to receIve reports and symptoms ofWMSDs and to establish a. process 
for recel"'lng those report.s would be enforeet! in ways which are counterproductive. An 
emplo~er should be pcrmmed 10 encourage employees to report any "problems" with 
thelf .lobs and to solicit m(ormahOn ftom employees on that basis. An employer should 
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I 
run be required to ask employees (per Section 1910.505(b)(2)(i» whether they.,. 
"experiencing signs or symptoms ofWMSDs" given the pervasive presence of MSDs in 
our society and the suggestive power of those types of questions, We would strongly 
objt'ct to this requiremem under any circumslances but it is particularly tloub~esortle in 
Iisht of the proposed medical Tl'!moval provision. It would create severe manage!1tenl 
problems, encourage a rash of unjustified complaints whjch would ttigger benefns under 
the unjustifiably broad medical removal provision, result in a gross misallocAtiort or 
resourCes and, In combination with the proposed medical removal provision. thr~aten the 
financial viabilitv of man... small businesses.' ~ 

Along Wi-th the m~diCal removal provision. Sections, 191 0:5'05(a) and (e) ~e tb~ 
most troublesome prOVISIons of the entire draft standard, Section 1910 505(a) .st~tes that 
ifthcre are hazards that are iikd;.- to cause or contribute (10 any degree) 10 a \VMSD. the 
employer must "ehmimue or conuol the hazards to the extent feasible," In other 'words. 
if this provision were enforceable. it would require the employer to reduce the Vv'MSD 
hazards 10 ZERO. Soubject only to the lirnil$ of feasibility which in the OSHA COntext 
have traditionall~' meant Wh3! is Itcbnically and economically feasible without bringing 
induSotry or an industry segrne:tu 10 Iht bonk Ot economic ruin, .:, 

Secuon )910 50S(el spedfu:s what an emp\oyer must do ifWMSDs are still 
occurring "after you ha'Vf' Jt'l up lbe- ergonomics program pod imDlcm~ntc4 the 
control,: thai are: fe,asible."ln other wordl, tbe "'safe h.arbor"'language of Section 
1"O.505~e) dot's not apply until aU fusible control measures han ~n 
implemented to eliminate or (ontrol WMSD hazards. Unless all feasible measu~s 
han: b~n implrmt'Rlrd. 1ht ot(urrrncr of a WMSD on a "problem jnb'" would 
appear' to establish Ihr edslrncr or .. violation of the standard. The January 6, t 999 
drafl er!:)onomics standard would bave r«ogniu:d that employtrS engage in a trial and 
error proc;c:ss to address ergonomics problems Unforrunately. recognition of that! 
prinCIple W3j no! pre$erved 1n the February 1:::!. 1999 draft which sets up employers for a 
'-gou:na" scenano and places thost' \A:no anempl10 develop and implement the mbst C(}Sl~ 
effcctwe solutlons 2.1 slgntfH:ant 1'ISl. of cHalion and penalty where a good faith effort 
ulilmately proves IndTcct,ve and.a much more costly, but feasible method was d~rerred, 

If SectIOn 1 QI 0 ~051t') "ett' enforceable, it would require lhe employer t~ reduce 
the occulTem;:e of WMSDs to ZERO. subJect only 10 Ihe limits of feasibility which in the 
OSHA conle~t hl\-e rr.adltconaJh meant what is technically and economically feasible 
"'llhou1 bonging mdUSH"\" or an lOdu5try se,gment to the brink of economic ruin ~e are 
concerned thaI OSHA has inItialed the lcvlew process, of this draft standard mandated by 
SBR.EFA and asktd small busmess entl~ies, S8A anc OMB to take valuable lime to 
r<tvle.... a draft standard wntatnm~ reqUlfements (Settions 1910,505(a) and (e)) ~hich 
clearly appear 10 be mvahd under well~eslablished decislons of the United States 
Supremc Caun HI what Mr: ~no~n as the BeflZt'!U' and Couon OUSI cases. 

1n addillon fO lackln~ a legal foundation, there appears to be a substantial! 
dlsconnecl between the stated mtentlom. of OSHA's senior staff participating in the small' 
busHles:s fevU!W and the actual language of Sections 19)O.505(a) and (e), The ' 
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interpretation which the OSHA panel members would give to the: phrase "to the eXtenf•
feasible" in Sections J9HU05(a) and (e) bears no resemblance 10 the interpretation 
Federal "OSHA compliance pCrionneJ and the Review Commission would be expected to 
give 16 ~at phrase: as currently wrinen. This conclusion is based on the interpreta~on 
which was given to the phrase '"feas;ble means of ahateme~f' by Federal OSHA ~d the 
.Review CommissJo'n when applying the General Duty Clause in the Pepper.des farm 
case discussed below, I 

Concerns were raised about how OSHA would derine the pbrase "to the extent 
feasible" in Se<1iollS 1910505(.) and (e). Dr. David Cochrane, OSHA's Special : 
Assistant for Ergooomics. w& asked to explain what OSHA meant by that phrase, I Dr. 
Cochrane explained that OSHA "".~ seeking a good faith effort from employers io1sening 
up programs which would requIre relatively modest changes rather than an overhaul of 
American industry!. He illustrated his pomt by stating that a beer truck would n::main a 
beer (rud:-a truck thaI was used to deliver fuH kegs of beef" We agree with the 
principle underlying that illusl.tatlon. However. we have a real concern that Federal 
OSHA compliance perwnnel would inttrpfet the phrase "to the extent fea.llible'· in the 
:iraft standard to require thaI beer be delIVered in half kegs. quanet k~gs. or even single 
serving cans. 10 minlml.U the WMSO hazards, panicularfy where the delivery required 
climbing stairs or wo~ld be pnfonned by a single delivery person, 

I 
Our concern IS based not on imaginary worst case scenarios. but on citations

l 

which wete upheld In the PrpPt'ridgt" farm case. In that case, the Review Commission 
upheld cltalions aUe!/lns; that the lifting of 100 pound bags of sugar constituted a 
recognized hazard under the General Duty Clause and that substitution of 50 pound bags 
at a cost or SI73.7oo per year ~'as a ftasible means of abatement ' I 

It IS not poSSIble to dtlermme whelher OSHA included costs of this magni~de in 
It.> eStlmale~ of the COSts of en~lneenn~ controls costing S10.000 or more lo iu 
Preliminary Inmal Re!"vlatory Fle'ttbilit~ Analysts (PJRFA). the: agency explained thal its 
cost esumalCS were based on the estimates. developed bv a contractor OSHA did not 
proVIde an explanation of Inc methodolog~"uscd or the ~nderlymg assumptions but i, 
appears hl~hly unbleh Ihat the dahl pronded by OSHJ\ 's ergonomics sur:vey and I 
OSHA's contractor \4iere adequate for thts purpose. ' 

In the PIRf A. OSHA r-"pl.llnrd that the estimated rates of industry comp.iance 
"'Ittl the fcobtuat)' I::!. IQQQ dr an 5tandard are based on the responses to a single question 
(Ha\.'e you Implemented e~.!!Ilfl«fln~ comrols'») included in an ergonomics survey whiCh 
11 eonducted appro'(imatcly 5"" '\"t::ars ago The question was nOI "Have you implemented 
all ft'lniJd!' englnC'erm}!' c.onlfOl~"''' as would be required by the draft standard, but only 
"'Have you Impic'mcmed t:ngloeetlog. corurols"'" OSHA does not identify the size or 
make~up of tht ~ur\.'e:· pool or the response rate. or confinn that an adequate definition of 
the term "engmeenne; conltol:;" was provided to the respondents. Accordingly. it is l 

Impossible to ass,es,$ the validity or sl~nificanct of the survey results In any event, we 
cannot understand t'lO"''' the: 5 ~'ear old responses 10 the quoted question would be usefui in 
assessIng the currenl compliance rale wno tbe February 12, 1999 draft standard which 

! 
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was substantially revised from the January 6. !999 draft It would be reasonable to 
assume that the engmeenng controls which have been implemented either volunulrily or 
in res.ponse to the requirements of tht General Dut)' Clause were skewed toward I~wer 
COsl effortS and Vo<"C"re not representative of all feasible measures i 

i 
We have the same objection to anempts to estimate current levels of comphance 

with the training provisions of the draft standard based on 5 year oid answers to the 
survey question "Do you provide training in the identiflcll~ion and prevention of I 
ergonomic hazards',"" In responding to that question. there is no way of assessmg ~he 
breadth or adeqU;)It)' of that uaming For example, i1 could be limited to lifting harards 
and not address an~ other WMSD haurds. . 

Sectton 1910 505(b) requires the employer to anaiyze the "problem job" and any 
"similar jobs" whkh Section 1910.512 defines as "jobs that involve the same physical 
work activilies as. a problem job - It is undear whether the phrase "same physical work 
activities" re-fers to 1he same manufacturing or manual handllng process Qr fO the same 
physical movemenu regardless or the process. uwolved and. if the lancr. how simHar thty 
have to be. A "simllar Job" is classified as a "problem job'" if the employees art 
"'exposed (0 the sa.me ,WMSO hazards" It is unclear whether this refers. only to thos.t 
types or V-'?I.1SD ba.zards whu:h are- considered slgnificam, whatever thaI would m~an. or 
whether It refers to all types of \\' ....150 hazards which ha.ve a prObability greater t~an 
zetO of contributin,!o:! to a V-'M5D, or whether 1t somehow refers to both the type an~ 
seventy of Ihe hazard 

In tne pas:. aSH.A. has scI standards by specifying the panicular measure to be 
laken (I e . locking 01,.11 a plect of equlpmtnt} or by specifying the permissible eXpqS-ure 
level Now. for Inc nt'S! time m Its bISiO!")', OSHA is proposing to set what it descnbes as 
a standard by requlfln~ whatever meas.ures are necessary to ilchie\.'c zero risk and Zero 
InlurteS (Wr-.1SD,. sublect onh· ·to the limIts offeasibilitv In the OSHA context. ,6is has. 
traditionally meanl what lS Ic:~hnlcally and economicall;' feasible without bringinsl 
tndusln: or a.n tndustrv se~m~nt to the brmL of economic ruin. We do not behevc: tthese 
are pennlsslbl~ obl«1tvt"$ under the OSH Act and, until the objectives of the standard are 
clanfied. do not behc\e it IS POfr.ilblc 10 assess the costs, bcnefus, or feasibilitv, of j, . 

tomphanc~ With the draft slandard ' 

For non·re~ulatory apl"Hl.tthn I ",.,ould stron~ly recommend: 

I 
No nev,: fe~ulallon IS neensar\" SImply conduct a public relations campaign to 

educate employers on theIr re-s;ponslbllllY for er!?onomies injury remediation under the 
!teneral duty clause Talk aboul a COSI vs benefit analysis! That is sure to save OSHA 
much lime and money and hi1.1sle At'O. I strongly believe h would achieve the benefits 
de.sHCC Addiuonj.Il>', you ",,·tll find as you review my comments, that I do nOl believe 
that ergonomiC inJunes shoold be trealed any ditTeremly than other workplace injuries 
cUfTently covered by ,a mynad of regulations, Separating out ergonomi-cs only puts 
addmonal undue burde-ns on smAil businesses trymg to make a small profit. Why not 
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, 
create a PR campaign thal has the added benefit of creating market incenlives for 
reducing MSD~reJated injuries in the form of workers' compensaljon savings. 1 

Additionally, as a human resources and safety professional for over twenty years, 
I am very concerned about issuing a regulation mat would be based 011 "presumed" 
benefitS from re-engineering and that also puts an undue and unwarranted burden on the 
employer to "manage" workplace injuries that should be left in the hands of medical 
professionals, Curren! pubJ1c and private sector controls create sufficient incentive for my 
company to include ergonomICs pnnciples in its safety program. A simple PR ~paign 
could help achieve greater rt!Sults than a formal standard which y.wld not work because 
the same shoe cannot fit ali companies when it comes to reducing MSDs (rspeciaU~' not 
unlil OSHA has a mu(h bencr rtputation earned by consistent interpretation of 
these r<eguialions b~' tach OSHA inspecior •••' .fler all. our businesses. cmploYHs. 
and thei-r ramilies' ih'elihood, ARE in your h3nds! You can ruin us with on~ 
trroneou! interprctation. and 'hi~ draft standard is rampant with possibilities.) 

As is evident in our profile, we firmly believe that employee owr.;ership is necessary fOT 

an effective safety Pf()g::ratn Howevcr. to "invite" employees to announce a potential 
MSO goes beyond our commitment 1 feel very strongly that certain employees prone to 

mallng.ering will take fuU advantage of the ability to claim a MSD and receive 10001. pay 
with nO loss of bene flu for il\ momhs 

in our conference call, you asked me to try 10 separa1e out the benefits attained bYl 
a'ddrtssln¥ ergonomic InJl.mes In my cunent safety pro![ram, t found that we had 8 
\\'MSDs over the last thrtt' years that COSt us a total ofSl438 and 9 light duty wo~k days 
WMSDs represcnted Joe'l) of out tn.lUfle5 dunng J996 and 1997, WMSDs wert reduced 
lO J3~1) of our m,Iunes dunn~ lQQS 

, 
A checkhst IS esscntull Ttus poln! I brou~hl up in our conference call discussion. ' 
Wllhout It. C'rnploycr~ will hav(' n(l t,.I,ay of knowing whether they have achieved all 
"feasible" remedlallon under thr drafls!andard Otherwise. how/who determines ~hen an 
employer hit! Implememe:d effecll\,e adequate controls fOT "problem ,lobsT 

ThiS rule woul.~ result '" m' ch;m~m!! dlC' pH~-screening proc~S5 of ~~f company, : 
. "sctnnmg: OUI appllCi1nt~ '" 110 fM.l1enlial M5Ds I wouid begm requHlng a back x-ray In 

addmonal!o dIe dru~'llcoholltit lhall:' curren!ly being conducted. Yes. I would worry 
abou: poteollal c.onfl~cl '''dlh tht' "'mcm:an '5 with Disabililies Act. spedftcaUy with the 
"reasonable accommodauon!>·· pmn~H)n HO'W'e....er. 1 would worry more that it wo~ld 
incrta~ my rmplo,'mrnt prt'-Icrn'ninl! COUs h~' Sl 00 (increased by the cost of a 
phYSICIan's VISIt and the '\-uq I hH~ between 30~3S laborers a year. I 

I 
Q 	 Our "er~onomlcs pro~am" conSI1ts of)O minutes of back safety training. which was 

mcorporated Into our ne" emplo~'ee orientation and our annual safety retraining. We 
reduced the percent of Wf\1 SOs from jO~(j of our total injuries to 13% 
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10. 	 We are panicipants in the OSHA's vpp and use the expenise of the Consultative 
Services Division. Since 800/0 of our jobs have a high probability of an MSD. we. WQuid 
have a difficult time paying the COSt of Ergonomic Consultants, Likewise. the availability 
of Ergonomic Consultants that understand OSHA regulationS would be hard to find in 
.~~ 	 ., 

11. 	 As with any oth~r injury, 1 investigate eacb claim and leave the remediation tn the hands 
of the phystcian~ It is to my economic advantage, as well ~ being pan ofTmdeU' s 
mission. to en~ure that this injury is not repeated and that other employees exposure to 
the same hazard is minimized or eliminated where possible, t 

12 	 Our safety programs and sarety uaining has enabled us to sucmsfuUy reduce OUT 

workers' cornpensalion premiums SQIl'/J) from )998 to 1999. However, implementatlon of 
the Ergonomic Regulations would encourage the reponing ofsuspt:ct claims causing an 
increase in our rales I 

,I 
!J Enforcement. Set tis 3. 7. : 

Cost~ and Assumptipns . 

I

I 
., 	 Yes. I'm aware of my respon.ubihlles under the general duty dause. See #3 above, 

! 
;; 	 No costs associated with comphance with Ihis standard can be passed on. (see profiles) 

i 
-1 	 Table I, P 8 Genae/ cmr.mrlrh Mandatory work restrictions during an employee 

recover;.' period and tonllnuauon of that employee's normal earnings and benefits places 
a fmanclal burdtn on smaJi employers which. in most castS, do nOt have the luxury of 
addItIonal suff to penom th¢.>e additional work duties during the recovery period. The 
con,hnuallon of the fecoverm~ employee's normal earnings lind benefiu and the n~d to 
hlte, pil~', and tl"aln anouH~:r person 10 perform those functions during the recovery pedod 
doubles an employers o..'erhcad ThiS could have significant impact on the fumre of 
mdependent lumber dealcr-$ 

Continuation of nOfmill eam;n~ and· benefits during recovery is in conflict with 
moSt SlalC Workers' Compensahon la....'S "that direct payment of 66 113 of average weekly 
wlfe.s, 

To insure 1000,.- W2!tt:S and benefitS during recovery periods provides no , 
Incentive for the recovermg emplo:vee 10 felum to work and is in direct conflict with state 
workers' compensation rcrum to ....or~ philosophies 

5 ESlImaled ftrs! 'lear COSts o(S13 wuhout an MSD would be close to our COSt per 
empioyet $0 the COS110 Tmdell's would be more like $10,950. The first year's estimated 
COSl with an MSD would be S11,66O See the Cost Companson Medica: Manasemcnt 
Remo"'al 

-- ~----r--
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. 6_ 	 I believe that businesses dial do nOt have a fuH·time person to address "human resources" 

should be considered small employers_ In our industry. that WQuld typicaliy apply to 
companies with 50 or fewer employees. 

7. 	 The basic. elements, minus the medical management element. are present in the proposed 
he.lth and saf.lY rul., 

I, 
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Specific Questions 

3. 	 A WMSD is a physical condition that is recordable on OSHA 200 iogs and thaI occurred 
on a job where WMSD "hazards are present.... "Ha.tards present is defined as "reasonably 
likely to cause or contribute to the type of MSD reponed. The phrase "to conttibute to" 
undennines the employer's ability to provide evidence to contesl an Injury as occurring 
on the job, "To (:onuibmc to" allows injuries from all ofltfe's activities. whether on the 
job or off, to become the responsibility of the employer, ' ' 

Having a uiggcr at one recordable injury is not realistic. This trigger appears purely 10 

create a burden on business Having a trigger as the "frequency of severity" warranted 
would be more reasonable 

I 

I 

i 

I 

I 
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Medical Management 

I am highly opposed to !hi!> provision I rt:commend as an alternative treating MSD ..related 
Injuries like all other work~related Injunes, We should keep the diagnosis in the hands of the 
medical professionals to determine whether Ot not an injury was incurred as a result of the 
person's job (see comments on "'to contribute to" language above). 

, 
Placing a time limlt. regardiesiof the amounl ohime. for providing '<no cost (0 employee" work 
restrictions automatically triggers the potential of all cases to extend the recovering period to the 
maximum period of time - be It 3 months. SIX months, etc. A time ilmlf potentially undermines 
the ability of the lreaung physicIan to medically manage and treat the recovering empioyec\ A 
malinFerer will understand the narure of symptoms to poruay in order to extend the rerovering 
period to the maximum. 

Allowing income "from. C'mployrnclH with another cmploy~r" to offset the emp'oyers obligation 
to mainlain tota\ earnings: during recover)' provides: (a) the recovering employee the opportunity 
to eam more tnan 1000'0 of "normal t'amings'*; (b) the "othel" employer" the opporruniry to hire 
an entire workforce of"recovenng emplo~'ees" at substantially reduced wages, which may 
challenge the Federal Minimum Wage. (c) the employer to suffer the cost of the recovering 
employ~ and the replacement worker dunng the recovery period. 

OSHA has attcmpted to justify dm proVIsIon on the ground that there was no traditional OSHA 
standard to prevent WMSDs and Ihal prompi reponing ofWMSDs wa.~nherefore Important to 
ac;:hle:\'e effeCtl .... e managemeru or W~lSD$ through a programmatic: standard. This explanation 
overlooks the fact Ihat OSHA has dc\'cloped a programmatic standard rather than a traditional 
health standard becaust OSHA has been unable 10 develop the dose-response data that forms the 
baSI!' for traditIOnal health s«andards Funhermorc, OSHA has. in effe(:L, defmed the injuries or 
conduLons f(l be prcv(:rtted on tne basi!' of OSHA :!OO record keeping ru1es because the existence 
of mos: W~1SDs cannot bC' (:l1her vcnfled or disproved through an Objective medical di~gnosis 
Hm I). in dHec! contrasl to Ih~ abllifY to quantify the exposure and verify an objective diagnosis 
of !h,~ medical In.lury or tondllion ttlg~erm~ medlcal removal under OSHA's current health 
standard~ For C'umplt" meclcal rtmD\a;1 under OSHA's lead standard is triggered where the 
av!:r,a::e of Ihe las1 lhrct blood samphn~ ItSlS conducted over a period of six m;mths shows a 
blood lead Itvel al or above ~(;u!! '1 OO~ of whol(: blood 

___.--., i )9- ~.- , : 
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PtIone. 6 t2-623·12C WAREHOUSE Fa;.;: 612·623·91C'
COMPANY Em.n': saltsC'rtllJrpnywarenouse CO~ 

WeDstlf!: ............,tTl\Jtpl\yWate-llOu:s.e co

701 2<1th Awflue s.e, 
Ull"ltUl800II$, MV\fle$01.8 S54'" March 31.1999 

Re 	 Small Business Perspectives on the OSHA Proposed Ergonomics Program 

Standard. 2112199 Draft 


Dcar Federal SmaU Business Advisor)' Rrview Panel.ad OSHA: 

Murphy Ware'houle Company prides Itst'Jf on being. at this point. a sueeessful family~ 

owned and run business wuh 170 work associates: We have grovm since! 904 by 1 

treltlng our a5~ociates: as family As such we work and view our ASsociates as valuable 

assets,.which require safeguarding w the beS1 of the company's and the individual's I 

abiht'f We therefore have had a formajized safety and ergonomic program for over 10 

years' now Therefore my comments will be based upon this perspective 


The lSsue before us. is w;u do we w&t\t to safeguard our workins associates. but issues 
. related to the following , 

, 	 I 
How do we accomplish s.ar~~arding tM ergonomic quality ofour workers? 

.• 	 How can we £tel OSHJ\ 10 become a valued parmer \0 business and worker~ in 
providing u:chnll;:al help and suppon (V$ JUSt being a punitiv~ and punishing 
rtg:u1a1or)' ' I 
Ho\.l,: can we develop I pTO~a.rn thaI works 10 proteCt workers while being; 
economIcal". fe.uib~e for a smatl business emit\' to run? I 
How do we dacf'ITIlne the le,,'el of mdividual re~ponsibjlilY required by an : 
cmployC'C'", Ho\o\; do we ensure that an indiVIdual employee approaches theIr job Wllh 
hts.'her own uftlY anllude for themselves and others in mind" 

B\ lCSllmony here I u.,JI first iuphll!lhl1 ft¥.· key POlOtS you m.\m consider for a 
successful program The ).tcond ponlon of this testimony will comment on select 
s.tCllom of Ihl: proposed efllOnomlC,) projum standard 

PART! 

K[\' rol"'T J - Ind~idu.l rnpon'libility and .accountability 

i
To be successful hert wt need illpaflltS wOllong IOsether a.s a team to achieve the same 
goal If one pan of the team IS nOI responsible Of shows no active panicipallon. how 4n 
\lie expec1 success'" How c...w w~ ldlleve success if the focus of aU effons (Le. the > 

mdl'dduaf worker) shares no te~ponslbihfy for the process and the tcsultant outcomes'!" 1 
b~hC'\'e firmly thai .til mdl\'lduals aJ'C accountable to a certain degree for their own 
actIons. Jf a worker IS properly tramed and Involved in the improvement process but 
chooses 10 Ig:nore or aCt as hetshe :!.ee~ fit for them and then creates an \VMSD. why 

http:pTO~a.rn
http:Panel.ad


should anyone dse but the individual be held responsible for their chosen actions? ~nder 
the proposed standard. the employer is always the victim. Is this fair in anyone's eyes....? 

Should a company that truly dQtsn'J try hard to work with its workers at reducing . 
\V'f\.1SD's be penalized? Absolutely yes! BUI on the other hand, where a company l~ 
making an honest effon to comply 8.l'1d a worker doesn't follow the rules. then it is only 
f:tir that the standard c.a.rry provisions for individual worker accountabHity 

i 
OUf nation fought a rr:::volution. fWO world wars., two Asian conflicts. and a cold war:to 
secure our collective and individua1 right to personal freedom. With personal freedOm 
c;)mes personal responsibility under most of our laws toda}'. 1 

During our telephone conference callan March 26Q with the panel, it was poimed out 
dun OSHA does not have the regulatory authority to hold the individual worker I 
accountable lfthis is true, then OSHA should joint venru.rethis standard with the 
appropna(e authority to ensure worker accountability! Please understand that I do not 
c(mtinue to rc:iterau: and adVOCAte for this. policy Wlthout understanding the legal hurC1les 

,that rnav need 10 be overcome In Washington to imp\ement However. it seems that ~ot 
domg so is patently unfair to an employer It also seems a bit ridiculous and crnJnter l 

mtultive 10 develop a reFUlation whert the: focus is not responsible for its personal i 
deCisions and actions whl(;h have .. direct impact a.nd/or contributory factor towards I 
possible V,'MSD', 

The enure standard ra.ses Ihe question of"whert is the line to he drawn for measurink. 
gClOd fatlh effon" m mt"etlng' S'tAnd.ardi lha~ rely heavily on an individual company's 
percepllon and lnterpre1ahOn ofWMSD sttuallons and problem jobs when words su~ as 
"rea.sonably likely", "to ,he extenl feal.ble", "kind ofprogram depends on extern of the 
problem". "Inlended purposes", ··sl~ftI(.cant pan of'. "basic obligation", etc are used. 
HO\A does one knov..' ~hnc they Sit ISo fet:l!y the question here I 

I 
~O"' If OSHA'$ culture and reput.lI0(\ wcre one of assisting empioyers ~nd employe~ as 
trusted advtsors In bcnennF lhe \toOfl.. e;l\"ifOnmenl. then J think the looseness in the: 1 
larlguatze U "'ery appropn.le and renonable However. with OSHA's current cloud ofa 
pumuve culture and a tuslory thlt dIsplays the perception that "businesses are bad guys 
always. out to sttew tht workers", wny should we expect business not to be leery ~nd 
unbelievers in the process" Wllh thn type of cloud over its head, how can we expect, 
bus,lncSS to st"e tfuS as a wuvwm Ictlon» 

T <> be successful here we need an OSHA that is supportive ofbusiness and its workers. 
An agency who's pnmary responsibihty and chaner is to first give assistance and 10 be a 
valuable resourCe to Industry Then, and only if then, the company shows no "honest I 
cffor:" lhen nail them with pUnitiVe' measures 
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OSHA must become a friend and trvsted advisor in order for true shon and longNtemt 
succes, to happen, I urge the panel IIDd OSHA to seriously conoid., lIJ1d heed the..I 
words. . • 

KEY POINT 3- E..nom;c Impact 

No small business can readily absorb the: costs of implementing this standard. OUT public 
warehouse industry's annual profit margins nms only 3-8010. Iu a service- bu$lness in an 
industry [hat meets rate reduction pressure on a constant yearly basis from companies like 
Nabisco • .Abbott l..Iboralories. Ross LAboratories. Bristol Meyers, etc. we are not in a 
posilion to pass thes,e costs on Absorbing this level of cost would stop all capital 
expe:nditures required to keep a :viable business running. ! 
In addition, as a company we find that the: low end of compensation for a Teamster, funy 
benefited warehouse worker is S48.590 Ow employees vaiue working with us and ~ow 
how competitIve our public warehouse environment is, especially against non-union I 
companie~, The: standard program AS currently drafted requires too much documentation· 
We estimate even given our tt:n--yclt nan on an traDnorni(;$ program, that four to five 
hours per day, for three to five months Me needed by OtIt manager to minimally get this 
prog:ram up and running Onu eStablished. we hope we could meet the standard's 
requtfements wilh only 25% ohhis manager's lime. Add in the training and "safety ~ 
remmder s~sslon limes·· for us &l)d we would see 1013 hours ofworker time and 155 
hours of managtment time needtd the first year for a cost ofS19,013 Year two would 
nc¢d S62,05"'1 to maintam 1he ~r£t0nomlcs & s.afety program. Jyst to remind all Our 'I 
~rk,rs on a momh!)' baSIS about Sift!):" and this program wilt cost a minimum of . 
S2!l;,~58t\'ear (see exhibll A) Again, we 3ft not in a position or an industry that is able 
10 :oan on these addulonal CO$1$ to our customers . 1 

I 
In order 10 help small bU~lnesses acc.qlt ti'us program. especially given their inability t.o 
pass the costs on 10 thelf Ct"Istomtrs through Ihetr pricing. we need to be creative in 
tindtng a solution to lesserilng the finantul blow lnstituting a full tax credit in 'he first· 
year of purchase for any Cf2'onomlc ttllted equipment would be very beneficial , 
COIJphng thIS with the grMI of! partLal tax credit in the first three years under this ne~ 
program for soft cons such as worker trammg and illvolvement hours. management time, 
cor,sultant fees, etc snould also be considered One idea for the paniaJ credit concepti 
may be to offset 70% of rei!,ed soft COstS up (0 is maximum yearly flgtJrc of$50,ooO for 
firms wnh 500 workers and less Ancmpung to provide this type of assistance to sma~ler 
bUSLnesses will help reduct the hurdle nne for many ofthcm in trying to achieve success 
wllh thiS program I 
KEY POIST" - Jo-int Drvtlopm~nt or Model Ergonomic Program 

Smce we all agree Ihat we wanl heahby and productive work.ers, why not then have 
OSHA and the various Industry trad-e groups work as partners to develop model 
ergDnomlc programs that all businesses can usC", Let's get the experts to work together to 
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properly develop job hazard analysis .nd programs for key jobs in every industry This, 
would greatiy help no. only b.S industry but aI.., obViously smaller businesses in 
complying with any proposed sundud. 

For our public warehouse induStry 1can envision mode~s being developed for CilSC' 

picking., packaging, and recoup type aCti"tties. 1 can see forklift mountinglunmotmting 
and ridership models In the office I can see data input activii;es and workstation design

•as potential candidates ! 
I 

Our industry trade 8S$Qclalion. the IntW'l4uorW Warehouse logistiCS Association I 
(formerly caned the American WArehouse Association). is capable of working with 1 

OSHA on this cffon A recent example of a successful joint effon between our trade 
association and a third part)' is our IS0.9OOO Certification Program" . This is a program 
which has select ponions of it S'1andudiled for our public warehouse industry whkh, 
allows the small warehouse operluor to have a ruson.ab~e chance of reaching IS0-9000 
ceniflcation Thc cost is also vcry annctivc- for the smaller business given that i~ has 
been developed by the association for .. number ofmembefs VI. just having one company 
contract -with a consultant to perform the work.. etc. I 

, 

KEY POINT S - Ergon.mics "Fining J.... to P"'pl<" I 
. Pursuant to SCClion J91 0 5 i::. which defines ergonomics as the science of fining jobs to 

pt!ople. we need 10 visit thiS concept for a moment In our system of democracy we arc 
all equai under the law The rnulls ofblOlogical evolution however, have not conferred 
ypon everyone equal sirengdls and weakm::sses in mind, body, and psychological 
makeup Therefore. It seems reasonable that nOl all peop.e are good and safe fits for all 
lobs. r.-.;ott - this presumes thaI efTons have already been made to redesign a job in a 
"reasonable manner") Where In the standard do we recognize this natural reality an~ 
therefore recognize that all workers. arc never going to safely and properly fit into cer:tain 
,ob)' 

I 
Tlll!! Issur IS a serious ont whIch we must address in order to have a reasonable chance at 
!iutcCH In Implementing I PtOP'O~'trItonomic standard that is not unduly burdensome to 
employtts 15 well"as worken R..!mlflCl:1lOnS of recognizing the prinCIple that we want to 
(II Jobs to people yet reco~nl.t1n8 Hut bl0lo~Zlcal evolution has tendered not everyone the 
sam(, taJses some funher pOints of cOM,Ideration as follows 

A lndividl,lal PhYSIcal Condmonmg 

How should we deaJ ""Iih snuatlons where a w~rker enters into a prOfessiln 
sych as public warthousmg which is by its very nature an active, physical; 
profeSSIon which requires lifting. pushing, puthng type activities on at least a 
penodlt basu. How do we then deal with the personal choices that a. worker 
may make over Ihe life orllis or her career which Impact their individual 
physlca! condmon to perform the tasks of their chosen profession on an •
ongOing ba.sl~ For example. let us consider the individual who through tMir 
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own lifestyle choice becomes overweight based on weight to heigh1 cnahs as 
established by the insuTance industry, When the individual first stepped, into 
the profession let us assume that they were in fairly good physical I 
conditioning As time goes on their lifestyle choice offtbe job renders. them 
overweight and basi~ly out of condition for the type ofphysical activity 
nonnally associated ~ith 1heir profession ofpublic warehousing, How 1,S a 
company supposed to respond to tlUs choice by an individual, which impacts 
their susceptibility to WMSDs. ' 

RAging 

Let's lock 81 another siruation, that being the issue of asing It is a well
known fact that the aging process naturally takes. its toll on our muscles,,! 
jomts. and genefJ.l stale of health We also know that an individual through 
choices that they make iii various nutritiona11ype practices and physical 
conditioning t)"pe: activities un improve or at least dclay 1M speed at which 
the aging process moves through ones body. Since we alJ agree that the aging 
process is a natural process that Wi!: all are subject to. how does the proposed 
ergonomic sundard want 10 deal with this irnponant situatton1 The reality of 
it is that a person enters at 8 young agc the warehouse profession and cant 
perform all of the dUlles on a fairly cuy basis. A:s time rolls on, even I 
assuming that they nwrnaifl good nutrition and physical conditIoning • 
praeticcs in their off~dut!· life. one must Assume that aging will potentiaUy 
Impact andJor ~ntribute fO possible WMSDs. 

The implication of the age factor raises the predicament th.at an older worker 
may ask Ot be requncd by Ih.e company to perform other duties with less f 

cx:pC$urc to WMSDs The question that this raises is - "Does this become an 
ISsue ofdlsC1lmmauon under our hlWS"" What do 1 tell a younger worker who 
now has: 10 perform all of Ihe hea'0' and tiresome physical 'activities in ~r 
warehouse facility bcc.au,"e the olotr workers can't or have been reassigned to 
reduce the contnbulIon flctor for future W'MSD's in 01'00 to meet the l 
proposed Standard we are dlitUSsmg here In our union Cnvlfonment I wOuld 
ex:pcd gnevanees 10 be' submitted sincf! this does seem to be an issue of : 
dlscnmmatJtm Even If we wete nOl working under union bargaining 
agreements, I believe as the employer that this does set up an unfair situation 
for the older u'wel1 as potentially the younger worker, 

C "Contributing to" bsue 

The lSSUt raised 1ft the proposed standard regarding "contribuung to" issUes 
related to WMSO's are most un$-tnilng. T~e fac1that people are not ! 
necessarily the same bIologically is a senous issue for Ihose cfus who are 
nymg 10 do the nghl thmg This whole area severely puts any small business 
imo a no~win bind I Why do I say this') Because under the law, an employer 
is not allowed tn any manner. to have a say in the off-duty Itfes1y~e ofa 
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worker. However,llhink we would all agre< that off-duty lifestyle Choib 
have a direct bearing on your entire lrfe and physical cendilion. and therefore 
when you walk in the door to go to work.. your lifestyle choices have 
obviously contribu1ed to your potential for. WMSD oondition. Unless the 
new proposed standard can recognize this dilemma and come up with a wIY 
tha: is fair to all panics, it is not a reasonable standard as proposed. It pl~ccs 
the entire burden upon an employer without any consequences to the worker 
for choices that they make under our democratic society, . 

KEY POINT, - Economic and EnvJronmentallmpHt Auenment-Cross 
Regulatory Conflict Au:cssmtnt. 

Because of the significant impact this proposed ergonomic standard would have on I 
wdiv1(iual businesses. tbe economy as ! whole, groups ofworkers within a business.. and 
the indtvidual worker. 1 retl that the proposed SWldatd meets the test for requiring an 
economic and environmental impar:t I5scSSment srudy, This assessment, to a eenain 
eXlem, has afrady been Sl&ned by th~ very nature ofineluding the small business input 
bemg sought by, for example. my partIcipation on t.his advisory committet: I do know 
{hal O1ht:r busineu interests and other intereSted parties input has also been sol..l:gm under 
the greater scheme In th~ reviev.· or thIS propo:>ed standard : 

DUring our panel diSCUSSIon wl1h OSHA representatives on Friday. March 26111 
• it became 

clear through the various c.ommenu fiIIlsed rhallhere is much concern for how the ! 
proposed ergonomic nandard lmpacts other exinlng regulatory laws presently in place by 
the g'overnmem It also ratS~S funher ienOIJi concerns as to the ic:npaas on various state 
la .....s regardmg workers compenUHon and other workplae¢ control conditions I 
To S,S'hl one'sirnplt: example. we discussed durmg the conference calltne issue ortne 
receipt by out public wJJehoulC' mduSlt). of piaducts from overseas in ocean containers 
that ate more likely than not floor lo.adtd Wnat this me-ans is that the warehouse I 

en\'lronmenl INlI! often rec:tl\'t jQ·1 00 pound bags andJor canons directlv loaded onto the 
nOOf il e not on 10 pallets" ""'h1Ch .lIo~",; mechanIzation to unload). The unloading of: 
these Huemauonal contl,men u a tOuE!-h. manual Job which moSl of my employees and. in 
diSCUSSIon wuh others tn our InduSlf"}. thClr employees also do not like to do In fatl,l not 
only do they not like to do n. bUI the~ bllo",' the company to hire temporary workers to 
perform rna back brwmg 14!X In order 10 s.afeguard themselves, even when times may 
be sJow fOf their OW'tl workJoads As an employer, I very much respect thiS issue wh~n it, 
comes 10 my workers s.a.fe1y and would want to continue to respecl their wishes in this 
regard On the other hand. I also recognl.ze that, by this industry practlce. we: have I 
mfrely shifted the burden onto someone else and in this case, the temporary employment 
compaOles which have grown slgmficanliy in these past few years." I 

Thc Issue raised here has duect ImpaCis on international trade, whith far exceed the l 
scope and autnQnlY of OSHA 10 contral OSHA's proposed standard by its very nature 
would suggest thaI th~ loadmg practices of the rest of the world should conform to what 
OSHA feels IS flghi for l'S worker) Though f may be sympathetic to this philosophy, JIl, 
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all ~nscjence is it a reasonable positioo for the United States government to take when 
much of our e~nomy is driven through. international tracict The countries in which ~ese 
products generally come from. whether they ate European or PaQfic Rim in nature. are 
countries. which un often be cnaracteri2.ed as low-tech environments With a.large I 
number of availabl~ people who need employment opponunities. 

During the discussion ofsectlon J910.507 (eJ~3) regarding medical management, it 
became very evident during our discussion bm Friday that representatives of the f 

committee were also concerned about conflicts \\1th stales rights over the setting of their 
workers camp laws and other workplace condition regulations., Because of this. 1also 
bciieve s:rongly, that this proposed fegul~tion ~ust include as pan of its l~paC1 .1 
assessment process, a review o{the COnflicts' With stateS as to what OSHA 15 proposl8g 
since it is now in direCl conflict with many states as proposed, ! 

I 
I 

The proposed standard .Iso 1S in direct conflict and therefore raises concerns on behalf, of 
th~ businesses as 10 wh4t law do they try 10 meet fi.r.n when it comes to such things as 
EEOC. ADA. and other workpl.!u::t regulations. 1 know that raising this issue ofan 
impact assessment which looks at CToss.regujatory conflicts potentially raises a major 
hurdle to th~ acceptance of the proposed ergonomic standard. But we must,keep in mind, 
that busineSses today are: faced with an ever growing and often conflicting, much less 
often Incoherent seril:S ofreguialloo;s that they anempt to meet. Any smal1 business in 
today's environment has an unpossible task ofbeing in complianee with aU regulati~$ 
Impo!.ed by au!" pr~senl stale and (edenl 8ov~mments, Though we would all like to 
~ht' ....e: that we: are all In compliance "'1th ~verything. 11 is physically impossible to do, 
especlaJly when we are faced wuh A proposed standard which has been shown by two', 
simple examples abovr 10 already $('{ up conflicting scenarios far business Therefore: 
thl$ proposed rrgonomlc standard must ~o lhrough a cross· regulator)' conflict assenmenl 
[HOCeS; before 11 can conlmu~ further I 

PART II 

CO~I~IE~T O~ SELECT S[CTJO~S Of PROPOSED ERGONOMIC 
ST""DARD 

1910-502. Fig .... I flo.. Chan 

Clear. conCIse: and understandable M presented 

1910.502 ca) '""Employtn (and thrir de:sign.tt"d rr:presr:Rtativcs)'" 

To make thIS proj3:ram successfulllJ panles must be directly responsible and active I 
panl-clpanu The mdn .. ,dual worker. as well as their designated representatives where, 
appfopnatc andlor n~ccs.s.ar), must Qmb be Involved In other words, where a designated 
rep IS part of Ihc proceu, the: work~r muS'l be involved directly also, I 

I 
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1910.504 Communieation of inform.tion 

.. fi ..may use any ontJ ... " .. 

"that emplo~es are able tD uf'llkrstand" 
•.... and prowdmg Jrrformauon In the languages employees H8 and at lewis ther 

r:omnreht:nd"
, 

I commend the proposed standard for trying to be reasonable in understanding the rhuhi. 
levels of communication abilities that exiSi in our workforce. However. my concern rests' 
with the burdens that any small business may experience in attempting to meet this I 
standard to the: letter of the taw For example, who will interpret quotes 2 and 3 above as 
10 iu adequat),' the worker, the employer, or the OSHA inspector? i 
No small business that I am aware of. much less ourselves. would be: abie to afford to 
provide any of this information In other than the English language. In fact at what point 
do we assume lhat our nAtion's offl(:-ial language is English and therefore it is the ultimate 
responsibility of 8 worker to learn English to function in our society? 1 do not raise ~his 
hsu~ without reaiil.ing the seriOUs. consequt"ftces implicit in my argument. I am not, 
Intc:rcs!cd in discriminating J.gatnst any potential worker bcc:ause of language bmlers, 
My comment is based on the premise that is it reasonable to expect any business. mUch 
h:ss a smaU one, to carry the: burden of society in assuring that a worker who does nOt 
speak th~ nativt" official language of the S()cie1y in which they now live does so" A fait" 
thaI OSHA could play IS 10 provIde assutance to any company where tanguage barriers 
are a major issue in order for 11 company to be able to communicate with its employees at 
levc-15- that they can comJ)"fchend ' 

Tne whole iSiut of 31 what level an Indl\lfdual comprehends to me seems 10 infringe upon 
a certam level of pnvacy in other words, how do 1deal with a group of employees- : 
where the scale ran~es from oR college gradulit down to a level of someone who qun I 
SChool after the aBe of 16 and w~o hasted a 'ife which can be described as "Streel 
onented>< Vft academic oriented A small <:ompany can only be expected to do .ts beSt to 
communi calC: to each and everyone of lIS employees. bU1la place a burden which callies 
With II the: 111lpl1catlon of a futufe' "t(}l,tIOI\ and thus punitive penalties seems 10 mt 
unr.m 

We have experienced even In our company, located in a pan of the country where the 
~eneul educa1ion level is rallly t'llgh and good. we have seen siluallons where employees 
have been through trammg.. signed the prppet documents attesting that yes.. they . 
understood it. and then they go out Ilnd do th~ opposite of what lh~ir training requested 
and/or requIred tbem to do In all reahty. this is not a situation that is uncommon. nor ,s 
11,il Sllua110n thaI will go away SlVen human nalure· This again reinforces my eMber : 
ar~llmen1 that a worker must be required, under this proposed standard, to carry some 
persona! responsibihty and accountabiltty ror their aCtions once they have been tmough a 
reasonable tratning process and c!>pectally when they have shown through documentation 
that the}' have attended and have either passed tests or attested 10 the fact that they 
understand the- information that was provided to them. 
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19J0.5(J4 Line II J "'Violation of this standard" 

If it is our interition through trus proposed napdard to help safeguard workers, why then 
u it necessary to discuss "violations'" This whole issue as I discussed under "key p~int 
2" and which has questions which an.e from section. 1910'sQI. 502 and 505(b). that if 
an employer and the employees make a be,st effort dec:ision, then how can anyone be in 
violation of a proposed standard per se given the latitude as it is presently written? 1. 
Agam. I repeat mysetf from earlier ~ OSHA should beeome a truS'U!:d advisor and friend 
of industry £mi workers, and give up ·its primary role as a punitive enforcer of reguhitlons 
which at best are decipherable only by experts in the field and/or attorneys. I 

1910.SIl6 Tnaining 

I 
In our program here at Murphy which we have been operating for ()Ver !O years, we have 
fCllJnd tnt use of appropriate aa:idents excellent ease studies to communicate with ! 
employees safety issues and ergonomic process concerns, For example. in our case 1 
Studies. we look at wbal wenl wrong. why if happened, how to prevent it in the future. 
and through this we try 10 reaffirm I, safety attitude in an ofour employees, 1 would 
encourage the panel to also consider the concept of case studies that arise within anyone 
compan~' ~ excellent tools. for remforcmp: any type of ergonomic and/or workpJau 
safety c:uhure Accidents will happen unfortunately and though no-one in their riSht 1 
mmd wants a worker 10 be mjured, 1 do thmk thai it is appropriate to look at il from a 
different angle and say that when lin accident does. occur. also look a.t the positive side of 
II In terms. of how it can help us to remforct: our safety anitude so that other employees 
car. iearn from others misfortunt 

Under S~C'110n d2, It lS s1"ted thAt v.e musl ~mure those employees' privacy and 
confideoHaluy IettardlfJ~ mt:du::.al condlhons 1 don't belit:ve anyone disagn:es with this 
baSIC premue Howeve1, \4'halIS a bU!l.mess to do when an HCP finds a related or 
unfelau::d 10 a \\'MSD condition a medH;.a! SttuaHon. such as a hean. condition. which' 
could JeopardIze an employ«-· s future health andlor contribute to a future WMSO 
conditIOn Why should ttU$ informatiOn not be provided to the employer in order 10 help 
prolca: the worker in the future. gwen tllat It llo now a given known medical condition'? 

,i 
Where does basic logiC enter mlO thIS equatIOn in the safeguarding of an individual 
whether they arc an employer andlOt the worker under tbis regulation? Again. let me 
Stress I have flO qualms protecting employee privacy and confidentiality. However, how 
IS a company to protect ItSelf and H$ other employees against the risks - financial, I 
physH:::al. emotional, and perceptual ~ if it is found after a WMSD is created or, a worse 
sUuatlon happens, JUs: because the comoany can nOI be informed of a truly serious ! 

medical condllion that arOSe dunng an examination pursuant to' meeting the Jetter oftt~is . I 
,---------- 9 
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I 
ergonomics regulation_ We need. to put back into this regulation and OUI general day to 
day functioning, a sense of reasonab'eness and logic, I 

In item e2. it stales that an employer is to maintain an employees' total earnings when 
under work resmoions due to a W'MSD situation. This direc:tJy conflicts with states' 
rights as to their individual workert. comp raws and regulations! This statement alone 
raises serious questions as to how an employer is supposed to meet conflictIng regulatory 
demands put upon it when they are not in sync. 

Section e 1 dis'cusses providing duties that fit within the medical restrictions placed bpon 
a worker after an injury has occuned What is a small busincs$ to do if it has no duties 
thai can f11 within those restriCtions and i1 has no ability to financially c;:reate duties to 
tneet an injured worken' resmC1ions" 1t is palently unf,'air to the company as well a's. the 
res' of the workers to assume this floanclaJ burden in those situations where a business 
cannot truiy find a place for an injured worker under light duty andlor medical 
resuictions Trus provision must be changed to read something to the effect "an 
employer will work to try to meet work re~ctions recommended for the injured worker 
by an HCP andlor desig~ted work CO,fttP professional", ' 

And fi,naliy, item eJ requires that a company "must insure" that an Her periOdicauJ 
foHows up on the employee dunng the recovery period. 'Vhy is it necessary for the: 
company to be saddled wilh thlS personal responsibilny? Why is it not in all of our ~esl 
Interests 10 have the worker take ttm responsibility io periodically follow up wah the 
HPe"! h s!ems that reqUliin@ In Hep and the company to malce sure thal an employee 

. looks out for thcmsclf and their own bUt imerest is ludicrous, especially given a medical 
SlIuauon 

1910,512~ D~finllion orkt~·l'rms. 

A .. Admtnl5lrattve conaols" 

t:odcr the: deflnloon of adminiStrative' conuols is an example relating to "adjustment 'of 

work pace" In a small bUSiness: es~claHy one in our industry, the publit warehou~ 


'lndust!'). our whole premise as a ~t'vlce business is based upon how long" takes to! 
pC'norm a duty and how muth 5pace It IUe'S to either store and/or perform the duties, 
feqlHrtd by a customer nus Implies that a cenain level of productivifY is necessary ,in 
order to remain competitive 10 our mdunl)' In addItion. in was 10 allow only certain 
employees tbe benefit tNt they CQuid work: at a slower pace because of tither recove~ing 
from a \VMSD hazard. or bec.au~ they are ~ to a certain W'MSD hazard: or because 
or the aging proctS:s. I would S¢! up wuhm my company a highly discriminatory i 
enVironment in our Union eOVlfonment, Ihis type of activity'andlor selective bt;ncfits to 
only ccnaln individ'Uah would not be a tolerable situation Nor should we disregard the 
human dynamIC aspeCl of worker to worker relations when it comes to fairness and i 
suppon of the team effon I thmk thaI we would be setting up a no~win situation for the 
worker(s) and all olhers Involved m this regulation if adjustment of work pace is taken 
~euolJ51~' as a control to \\'MSD hazards 

10 
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During this definition it is described that v;ercise: programs an not prohibited but ~hln 
they are not considered administrative controls under the standard We find bere that 
over the past len years after we instituted a formal exercise/stretching program to f~duce 
our workers' exposure to puJled muscles on their backs. that this program was effeCtive 
on a daily basis It is esptctaUy effective in our region ofthe.counuy where, during the 
spring and fall seasons, with lhe changt of temperature. that this is the time when ~ had 
hiSlOricaUy found most of our pulled muscles and wain type injuric:s. This type ofjinjury 
has now been lessened signiflcantly and we have also found that the stretching program 
has helped to reduce the frequency ofany WMSD type muscle strain injury! We find 
that Ihis stretching program is all effective prevention and control tool for certain ~a.nual 
task.s and. as such. we will continue with it. My questlon is why does OSHA not view it 
as. a positive program under this requirement? 

B "Manual Handling Operauons" ! , 
Under the definition of manuat handling operations the issu~ is raised as to what ar~ 
"substantial loads" and what is considered "a significant part of an employees regular job 
duties" By the very nature of OUt warehouse industry, manual handling work activities 
can be a significant part of any of our workers' daily d1,lties. This is not necessarily the 
Inue at nand here however ~o. the Issue $terns from what is substantial and signifkant 
10 one mdividual worker versus another individual worker! Who, in reality makes the 
delermlnAtiOn - the: worker. the employer, tbe OSHA inspector, or others? I don't raise 
this Issue to be trite 1rlJ!oe II because, quite frankly. I am concerned as to what IS a~ 
substantial load (or OM type of body composition is not substantial to another, ~ 
There(ore. jf a company detemunes by us Job descriprlons. with various hfting 
reqUIrementS that. in ordet to prolect cenlJn types. or potentIal workers. from future· 
",':\1S0's, then does. II not make sense fhal a rompany has the right. if not the duty. '0 
dlSCnf'nHlatt a~amst (("am potential workers in obtaining cenain types ofjobs~ 1 think 
tnlS t! a reasonable pracm.e glvr:n ;he beSl mformation that an employer could obtain in a 
r-easonable: manner U1 order 10 proleet c.enam Individuals from work that could be oi 
could bt:comc baz.ardou~ 10 their ultIma!!" health andJor physical conditton Therefo~e. 
\ltill this standard 5UPPOO an emp!o~'er In catryU'lS out its best effoJ1 in actomplishinlg this 
proteCTIve lask. or will another lovcmmenl agency SH~p in and charge a company with 
dlsctlmmatory praCllcn, etC ., : 

,• 
ThiS Issue alone: raises queslIom. of where in this entire proposed standard has OSHA 
rcvlewed with other regulatory :agencies the cross intersections under their regulations 
thal thiS proposed standard wiJIlmpact II seems that in order to develop this standard so 
that It IS nOI mired in. tnyt'lld of conOlcting legal Challenges and/or regulatory , 
Challenges that it J11J.lst be put under revlt'W by such agencies as tne EEOC. ADA 
compliance offli::iais, and other work place regu~atory agencies. 

II 



. 

c. "MSO" , 
. I

l 
Under the definition of an MSD. if we were to strietly apply this 10 a normal rou.tine 
behavioral sItuation for all of us, 1think we wou1d question whether it has gone too fat, 
Let us take a look for a moment, and apply this standard to a worker or for that maner. 
any of us, who by the nature of how we .depl the night before, wake up with a bacU:che, 
Now, if we analyzed this situation under thl: proposed standard.. we would find that"if 
over the course of a series of nightS, that due 10 our sleeping position. we created for 
ourselves back pains then we art in essence, living with a "problem job" which is 
'l""Piog 

Now J know .ha. some ofth. reader. of thi, lener may think that I am pushing .hi. point 
tOO far Yes, that may be true however il is raised under the perception that 1 do not 
know, nor dO' WC' ha'YC' any fed Man indostry group, how OSHA will interpret to the 
letter of the standard, cad of the provisions contained therewith Therefore, one very 
$tntl and narrow minderl OSHA Inspector could come to the conclusion that workers are 
suffenng MSD's by ho",,' they sleep &1 night and because orthe rype ofwork they perform 
in their jobs. the employer is found t'O be contributory 10 the worsening of thiS condition. 
As you can see, this is '" n()-win situation for anyone including the poor worker. ;. 
In clOSing, J want to thw OSHA and the pant! for the opportunity to have been a 

part!c:rpant In thIS imponam proass Pluse jet me know if I can be of further servic~. 


Warm regards. 

ML'RPHY WAREHOVSE COMPM'Y 

-~Yw.~ 
RICh."j T Murph),. Jr - ~ll 
President 

RT.\.i;car 
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DATE: 	 I April 1999 

TO: 	 Marthe Kent 

Chair 

Sman~Busine5s Review Panel for OSHA Ergonomics Standard 


FROM: 	 Connie M, Verhagen. 0,0,5, 

I v..ant \0 thank you and the other federal panelistS for inviting me to s~ my thoughts 
and concerns about the: potential impact of OSHA'5 draft ergonomics standard on my" 
dental practice. As you knOv.. dental practi~es art really micro--businesscs: the average 
denLaI office ~as only fow employees.. for this reason, I am grateful to both SBA and 
OSHA for including a dentist on this p.an~1 and thereby offering denti~ through me~ an' 
early voice,ln this rukmakine.. ' 

My v,'linen responsts to' y~ur questionnalrt are enclosed. Also enclosed is the baCk~~ 
mformation nn the esIimated cost to dental offices. whicb several panelists specifically 
rcquC'slcd In this memorandum. f would Ijt.e to re~emphasi:u: the 1.h.ret' most important 
POintS that I raised dunns; the March 24U\ meeting a1 OSHA. 

~on~rttulato",' alttnuth-n to OSHA rulf:l:nllklng, OSHA has asked those of us I 

partlCltl3ung U"I the panel process "10 sugt!est possible alternatives to the ergonomics I
, 

rulemakmc· As J said ,I!it w(' dose of the panel meeting. I think OSHA should actively 
, 

('ncoura~'C--or ~t least be retept1\'e \(---employer~dcveloped voluntary education r 
pro~rams thaI VI:' cQnsisu:nl With OSHA's (?oal of reducing work-related musculoskeletal 
InJunes I would like to ~ OSHA !tOlIcJI cmploycrRdcveloped mode! education j 

programs thaI arC' workplace-specific In the paSt OSHA has collaboraled successfully 
....·Ith trade assocIations and lar[:t' and small c:mployers on various educational initiatives 
almed at prt'vc:ntine accidents and InJune::; In the workplace. OSHA recently held a I 
conference for the small·buslness community 10 promote the possibilities Q( panneri~g 

with OSHA. h seems 10 me that the: cft!onomits rulemaking offers OSHA an excellent 
opponunity to PUI all this ,o~cthr:r and work v.ilh very small busines..~s and their trade 
asSOClllltOns to develop oon·regulalory ahemativ~s that are truly non-regulatory" 

OSHA'! "'nro'" (ost ..-stim.lt. OSHA's impacl suuemeni for me says that the draft 
ergonomics slAndard ",,11 cost nothm!; Wlless and unttl a wor"~related musculoskeletal 
in)U!)' aC!uall~' occurs in my den",1 office, As I said a' the panel meeting, IS""ngIY 

I 
C 	

.L~ 
! 
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disagree. Jus. reading and understanding the standanl will take a substantial amoun.lof 
time, As 1 tOld the pantL it took mt 40 hours JUSt to read the material that OSHA se~u 
me. I never even got to the material that the ADA library senl me. In most cases, 
dentists wiU have to do the work themselves. As very small employers. they do n01 bave 
stafflhat can perform this function, So the cost of preparing for this standard is not Zero. 
As i said at the pMeI meeting. I estimate the cost of preparedness at nearly S5.500 for a 
denta1 office I1ke mine, (PJease Set' attaChed cost breakdown.) . I 
""Medical nmo\'aJ protection.... This is when: the draft standard's disproportionate

l
Impact on very small workplaces is mOSt obvious. During the panel meeting. OSHA staff 
indIcated that the "medica! removal protection" provis.Jon has been misunderstood. They 
said it was never intended 10 serve as an inducement nOt to work. j left the meeting With 
t.he impression thaI OSHA plans to completely Kthink this proviSion. and I strongly'ur@f' 
the agency to do thaL For a small <kOla) practice like mine. th~ cost of d{)ublC'-cov~rage 
of a iicensed clinical position (e.g'.,dcntal hygienist) for as long as six months woul4 be 
ntinous. OSHA apparently based itS own estimate On an absence of eight days. but that i$ 
not the ....'3y L'te draft standard 1,5 wrincn. It is important fOT OSHA 10 take a frtsh l~k at 
this issue. ' 

I hope my comments "'" helpful '0 the OSHA. OMB and SBA panelists as they prepan: 
W draft the final report. If 1 can be of any further assistance. pl~ let me knO\\', Again. 
I want 10 thank you fOf im'iting me 10 participate in this review process. 

E.ncloswes C) 

l 
.~.,
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hsun for Comment ud Dtseuu,on Wit.. SmaU Business Advoac:y Revi...... 
Panel on. OSHA's Draft Proposed E'loDomics Procram Standsrd 

Comments from C()nn~ M. Vfrba~D. D.D'£' 

GENERAL QYISSTlQNS 

I. Is the draft standard , dear? Arc:: any provblons unclear? If so, which ones are unclear? . 

SeclIon 1910.500 "Does Ihis SUJndol'd Apply l() M~"" IS undu17, The definiiion of "wcyk-,eloleti mU$,'tuioskelcroi 
dISorder" wed hue reqUlr...... IN ctnp1o.wr 10 mtJu thru jutigmenlS 10 detennint co'nrogt.' 
• Wheth...,. the condmon 15--01" would br-- "rrcordDblt" en IN OSHA )()() log. 
• Whelhtl",he ha:(Jl'ds present Olf 1M Job au Irlt. ...~r 10 couse or contribute to tMt Type ojcondition. and 
• Whet;'er 0 s'p't/icDnr parI ofl~ tmpJo,vt't' 's Tf'pJal' job dUlies invo/vrdexJXJsure to those ha:ards.; 

I 

~e0' small employers such as demol offices t;Jrt unfamiliar with requiremenujo, ",,((em-daMe" ilJneJJes ond 
Injuries On Ihe OSHA 100 log. OSHA has pr()pol~d a cMngt in Imn requiumints tiM Ihe jiruz/ rule mun 'I bun 
publIShed AJ a. result I don'r b2Chl' ""hI)! .,.,-iiI iH' '·ruordDbl,." wlwn I~ propond ergOn(HnU:S rtl/e ,akes effect 

if .s nO' deat kho ""'ill dett'Pmmt' ""'Mlhn the ha=ardJ of0 pDr,icuil1r job Drt' liu{v 10 COUlt or conTribute 10 (J 

pcmIrt.siar COlfdwon. or .,..helnu 0 slpt~lica"r pori oj Ihe t'mployu 's regularjob irrvo/ves expolllr~ 10 lnolt hazards. 
or- ....i:Ol Slandards In(,- wr1l we DifI~rt'1'tJ empJo,,,rs m~' rtach dif/rrtm conclu.t;ons TIre rtsuil might M IIn~'Hn 
(md mcoJJSwem C"omplwnn:. 

: H(I.... could OSHA clarif.!'lhe standard to eliminate an~' problems in undemanding? I could bener underslond my 
r<Sf1(J'fJrlllhllt.'.J "mricr The stvnt!ord If 1M slf1,it mU$cJliasieletoJ iniury lriggtr:n;: coverage Wert lied 10 Jon obieclrve 
Ut~erllm such 0,\ m('dlea! d,agnoslS oflift: eMp/tH'("t' 1 cont/mort. I 

, 

3 .~H" Ihen: an~ non.f't'~UlalOl)- approach,s OSHA could take that would provide' you 'and other small entitleS with 
.... a~ \, 1(\ ttduct'ehmlnale MSD U1 Ju"e~ e(Te'("lJ ... cl~'" For rumple. would i!uidancc on how to lict up a safety and 
h(;;)lIh ptO~r3m b( an tfTec\ll;e approilch'" 

; !OUlAJ itA!" If! ("Ift!:r tiw],!" lour .n;~t'llmm FirH Ilnm*: OSHA should encourage Ihe d(!ve'opm~nI oj J01UfIIOf"Y, 

l.'tiuCQfulI'I(J1 ptuf.'!"'omJ lnOI {'ould heir tu..h,n'/"' OSH.1 1 Fool 0/rrducmg work"TTialed mu.tcuIOJJu.'lelal i'l)u,.,ts. Th,s 
... mol/d he C tUJrutte fIOn.r~j(l.lJolO!'y allernCIn( ('),.,....cIQ/Jrfot" 1.'(''7'' small busmessEs thaI are represemed by nationfJ/ 
trodt' aHOCllUlunJ Second ltw at10pllof"l of or" "SJcmdard wmh OJ many ambiguities os Ih,S one should lk lied to 
chan~c., J1l ,nc- jOt;, Ihol ....·ouldpermIt OSH,110 H.IUt' ...·orrungs, Nllner ,han fNnollu~J, Tlm"d. developmtm ofthis 
.\wndard shDuld to hand In hand 'M'llh 0 Jub.uanltaluu:uo.u In OSHA 's cOlISuJuiUon services to help very small 
cmpJm,C',..1 comph FOI)F/" OSHA JhouJd pilaf {In t'rj!€H"lomtCJ pregram and we lhe dart! gOfnered/rom'rht pilOf 

, I 
rr(lpam to dt:ndf ",,·ttuMr a ~Mr(11 mdusu''l approoch lJ r~aliy needed. I 

I 
.; Are ~·ou aware of al'l~ regulations thai duplicate Ihr rrquiremems of this n:gulation: If so, what is ~t 
n::s-ulauonlsl" Xv Jam rlOI 01<1 art' of om" rf'pJohom applylflg ro my df'ntaJ offiu Ina' duplreale the reql.llr£mems of 

Ihu rc,-uiOfum 

1--- - -----
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S. Dc you forest!'! any difficulry in impiem~nlins ~he ~mploycc: panic:ipltion element of the proposed rule? For 
~xamplc. do )'01,1 believe that it will raise laborimana~em('nt issues? If so. why? Would impiemenunion, of the draft 
ergonomics stand~rd be easier or more difficult dependmg on whether yO\.! nave: ill uniQn shop: 

I 
My employees ore very much involved In OSIiA t:ompl,anu in my demal office. J lhittk rhal 's true ofmOSl demal 
offices. where denris(s ond their employees war! slde*by-suk, AI/hougn wt' werk as port oj0 Itam, OSHA holds m(' 
uJumofely responsiblefor compliance with lIS standards The t:onupl of~mplo.vte pm'tlC'lptJlum In thp Proposed 
Slcnd/Jrd iz. a good Otte. but care sJu)uld In toUn tW( 10 rDiSt Imr~ruont1hJe ~X~CIJJ1/01JJ. The rea/Jry u t!ral 

empi<>:Yee ponicipauon mutt nop With advIce Dltd urput. A.s tht emplo)..~r. I havt Iht ultimolt' (1ulhoTlI')-' /() maJee 
tkc(~i(Jru abcu! complianct. 

6. 00 you have a safcry and health program: If yes., docs. it include ergonomics.? What costs or benefits. if ~H'>. 
would this. rule add that are nOt already addressed by yol,tt safety and heallh program: I do htNt a f11"()gt'omfo-r thl! 
soJi!Fy and heolth ofmYl!rrtplo}lees, bUfl do nal know fO whol e;Xltnt it m~elS OSHA's parm:uinr dtfiflmo~ oj a safery 
and health program 

, 
7. What kinds of compliantC' assiSUlnce malcnab would assist you in assessing crgonomk hazards~ For example, 
would a eheddisl be hdpfuJ to identify ergonomIc., hazards? , I 
it ""'fluid br helpful ta Small blJslntsus if OSHA .. auld dtlay any ugolfOmics sumdard at f(wl until/Itt ogene,""s 
n:mJt.lliatIQn prol''''am ulllliyprt'paud to handl, the armclptJfl!d volume a/reques/s for help. Bi!,wnd Ihal, OSHA 
shot.lid Jook 10 rf#: ADA '0 develap afty d(,"IQJ~s~('Ifir maumil1 such aJ chedtlisfS_ OSHA ond Ih" ADA rhove 
collaborated jllUessfJJJ~l' en educollo"oi ol1d t:ottfplla"a Mate1'lo/J m lhl." paSI," one good examplf' IS a b~Jder on 

posl-f'Xf1C!iurr: nlJIuomm and/o/loM-IlP 'eqJ,ilr~m"'lH und,' OSHA's 8Joodbcrne Pa,hogl."n Sumdaf'd, I 

I 
I in ~ our OplOlOl'L doe!. thIs ruie Cl"C'illte a du,mcentn,'C' to ture. retain. or pro\lid~ jn5~ra'l'lce to ptrsons. who might bt' 
perc'ct\'ed as. bem~ pre-dISpOsed to- ergonomIc U\Junes'" If so. please explain. I don"} klmM' 

(; If ~Ou aJre;a-d~ ha\e an crgonom,e~ pro~ram' In pl..,e. ho\ll. many hours did it take for !Iou to set th~ progum up 
ItHl!all~: H:lH ~ou iccn measur.&ble l"C'\o!u'" If,.o, ",nal.ut: Ihc,:o.'; To tht' degree your pro~r.im ~as indTeclive. do 
\OU kno-.... lAh\ It '.loa; lOt'ffcctl\'e".' Ifh,l" I CD,C'ft.;II .. MOI''lIIQr lhe werkmg cortdrllOf/S In M\' office and enCourage mv 
~ra/f w ,l!.lCIll:' an,l' prahlt:mJ, Jdo not h(l'\'(' a 'Win,,! ('~1-in.,oMJ("s prop-am in my demal office. There do.fln -I appe'ar 

In 11(: am Med 10' art(' 

10. WHit wt10m do you eutTCnll~ con\ull Of obUlin f'l.udlnc(' on workplace: safelY issues"? Safety and hea:lt~ 


p1"Oft'\Slonah'l Your Insurance can"J~r'" T",d(' l~s.ocullons"" OSHA consultation program? Your lawyer':? Others? 

DC' :"()U feel thC'rc will be a ne1!d for ()UUldc COMultlnl! Itl order to come in compliance wilh this proposed rule''? 

Ho.... mUCh do you think afly necessary outsIde aUlsunce will cosf: 


I uJualll' hu'(' C'Ofl,lu/(arrtJ buouj(' ,h~\' crt: ~qt.lIPJ?ed to C'onJalt(/cte inj()rmallOn from Jeveral source!, In addition. J 
hon: uJCd tn/.' AD... c:. a ,50UU~ of Infor-mouon CJI'Id as:WU:mce BeC:l1uJe I am nOt on ergo1Wmics expert, I would need 

f(} hm: (1 cOnJuitOtlllC ImplC'ment 1M ptQf'OJed OSHA t.u;mda,.d M.v best guess JS rhat Q ceruultanl would probably 
rharf,{f.' S1.50() 10 S:',OOO fa eSlabllln a prap-om. an addlllOtlal monthly fee 0/550 If) S JOO, plus on oltnutJl traming 

r-- . ,
I 
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, 
, foe ()jSJ50 to 541)0, OSHA Ilttfds to ftmt'mber thaI micN)..qmplo,wrs slIe" III denlists.•m/iu large employers. d()n'l 

have safery and health officlfrs on J/01l i 

11. How do you currently identify worK·rdalcd MSD hazards in Y0l,if business and how mi8ht this cha~ge as a 


result of this !\.lIe? 
 i 
My «nlal practice. os I've saia, 1$ very ;small (~IKhl emplo;vees) and mosl dUffoloffices Clre rWIn JmaJ/i,. (four 
employees, on average), As/ar as mu..sculosultta! IJ1jUf'ltJ art: concerned. I uep up wah the SClltnlffk iuerature. 
In addllion. I have encouraged m,v t'mplo:vuJ 10 came /0 me with wlu:l/~' occupational Mollh CO"':trru lhey m~t· 
have, mcludmg. ofcoune, Q~ CO'fCerns abOUI mUJculoJkeleloJ injJ.lr;u FinoJJy. lemphasl:e 1M Impar;onu of 
good pt.wure ana' comforrabll' poslfIonlng I uN my slaff ,hal Performing lasks and procedures. prQpt"~l:......aJ they 
were Jought In Ihl~1r dentol h)'gitne and dental DJH.fllflg programs-ix probob(v thc Drsf deJ~fUf agom.ttYallgtJe. 
errar and muscJJJosluJeuJ/ltljurltJ, IWOJJid expect 10 contmut' (his ~ cfopen C'Ommllnu:ottOfl ('Jlfd infOrmal 
ftocJung. wlIh or ....lthout an OSHA ~rgonomlcs slondard. . ; 

I~. Whllt is your experience with \l,'orke:rs' compc'nsation pr,emiums in the last few yean;;,? If you have: a:safet), and, 
health program that includes ergonomics.. havt' :"ou ~en an) impact ofthc program on your pn::::miums'? .During the 
Ii'n :veal's thai I hnw hun pMcw::mg Iknltstr;l~ J "~l.'U haw hod a work'miln'$ compt!matlOn,cilJlm ofany kmd. My 
premIUms htTV~ remamed slab/e.' . ; 

13. Do you have an~- questions lIbo1.ll ho~' OSHA ""ill enforce this. rule? If yes. what lite thty" 
, 

J'm mosr cor!(:cr-n~d abmu (he obi/In' orOSH." compltonC'c ojfiars 10 proPerly S("fun and mvesllFOlt' complaints 
tiru:u>r IhC' Jfonoord The droft Jumdard will ht a ",... d,pt!rturr jor rMm, al lUll as for employers, I urge OSHA to 
make C(jmp'(;ffltn.tH~ trammg /0' ttt ,.mpl(H~ct .. htJ ..,,11 b, tnforcmg th# slDMaNi a major pori olliS plDnningfor 
Ifu'sumdartJ (Jfm-nnsc, I Jt(' D rctul''' to 11,(' tkrt ~ Mltt-n d",,,lISlS roulmcJy t:cperrem:Ld lnlpt'C'm)l'l.s Ihal 'Wf!re 

t:rtf"t:ml'lt dltf"upnt'(' In paJII!nl t:cr( 

COHS A"O ASSn1PTlOSS 
, 

1 HO\4 ma"~ hl')llr~ do ~ou C-SlImale II ~ ill t.a~r h' compl~ ....-iln e:ach of thc- rule's program elements? WMt do you 
r~llmale the (;'OSI .. of "con,roll,"~ cfJonomlc ~n:I'!o - ... ill txo: What is the basis for this estimate? (Su ,aruwer/D 
VUL',HIOI'f;:t.J ~/n .. and titC' COSI brt'04J., .. " luI' tkttfof of(iUJ, ouoched). I 

::, Are ~o\J a""are of ~our Uf~fY and huhh obh~"llom .... 1th f~SpeC% to ergonomics under the- General oJ.y Clause: 
of the OSH Act. w''H(:h requites ¢mpio~tt"S to pm"lde thelt ~f'tlployecs with a work·plal.:e that is fre~ of recognized 
huards Ihat art' ca\Js.m~ 01' .arc- likely to '''1.Is.t: death or SCflClU5 physical harm? If yes, how did you bc:co~e aware of 
,\OUt Gcnl:'tal OtH: c:l.aus.c obligAlionl; H .. " WI) ~"",Jrtne:~s led you to develop mc:asurts add~s$ing efgo~omic 
hazards; . 

I am O.... 'Qr( Iha! I haw a general dlln: to f'rr)wdc mi' emploYf!t5- with a workplace liw! is free fro", rtcogmzed 
ha:ardJ that CalifI'. or art' IJA:~JF 10 cowc dealh or 5NIOUS phYSIcal nor,.,,, Jam 1101 aware ofany musculoskeletal 
dlsordl'r tnol IS a ruo,nr:ed ha:oI'(J-aJ ,,,IJ "rn, H d~fitted-I.lnd~r fnl:' General Duty ciaure. 

,- 
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3. Will you be: able to pass on to your customers any associated coru ofcontrolling hazards related to MSDs; 

Provide the: basis for your answer. please. 


,I 
No. I will no! be obll' 10 pass on to my pafltrrf.J tnt" ,0SU ofwlffp(Yfftg with OSHA J proposed ergonomIcs standard 

am the on(v pediarr;c demisi in my area. and 1hove a yt>ry.·/arge Medicold proclu:e. Thll meoru thaI all ofmy 

patients are ,hiJdren. and mOSI (J!lh~m are poor r;hildrtf'( I canlWl raist' jet's to Medu:oid patlUf/!: Medlc('lId/eeJ 

are StU by tht slau gawtrnmenlS, al'ld bealih praCfJ/fOrttr.l may nol charge Medicaid reclpltm:> more ,luin Ihe amoun: 


a/lowrd by law. Although I am itot JIfVO;ud In OIfY monagea Cart plattS, aiM' denllSls are. Managed carl' 

contracts UJual/y Itmit Ihe amOllrtllho/ porucqxJlmg praCutiontn m.ay dwrgtr cq'ole1'#d pallents QVlfe frank~\·. 1 

would hope Ihal any federal ergonomiCS program lItIOtlid "01 increMe 'he COSI ofprovldmg d'!ntal st"""Jces. ,-In), 

progrom thol raiNS 1M pt'jc~ 1)/drntal carr will wry !tu(\' rentl! in ftWf!r people S.rei:inK cart when they need u. 

B~r:awe dental care IS,SO prtve"I'Q"~r;tllltd, (J")-"hmg Ihoi discourages people .from suimg prrvtnrl~ care IS nor 

In the best mlere,rr oforryone-thR drntol projrss/on, ,he.r pallenlS or'M ge~ral public. 


4. Table I oftne PrctiminaJ)' Initial Rt,gulalo0 flexibility Analysis provides a list ofassumplions OSHA ust:d to 
, estimate rcgylillOt') tosts. Do ~ou .a~t or d,s.aSF'« that carrying out each regulatory activity indicated in the table 

will take about the arnouO( of time indic,attd? Are the employees ident1fied in the Table the employ~es wbo 'Would 
.:al'l'y out these aClivities in your finn':' A~ tht costs (or medical removal protection and connolling ergonomics 
hazards reasonable averages, given that mdwldual cases can vary widely in costs? ~ . . 

. I 
Istrongly dlsagru will? OSHA 's onuMptl(Jt'/J Tllf1t and Ct)SIS are >nry mllch umkresJlmated, I" my dental offict!. I 
serve OJ Ihe OCCl.lpalU)I'IO/ Sofery ond H~aIfN MOrlo,,.,. } "«J~Jd b~ N!spomib/~ for irnplltmenung thIS Stondard The 
mnc requIred to do so would IOU me OtHlyjrom prondlf1~ dfnial cart, omJ IhlS, In ,urn would {H'nahutmy panen.tJ 
and plaec 0 nurdt'n 01'1 m,\' p'0CIIU 

£ech clmll::al paStlmn m a dutloJ offiu u hlFhh' ~Pf'Clalt:,d. rl'qumng speclofr::ed edvconon ond trommg. In 
addmon litC1C cliff/cal poSUtons require lu:eruure /I one person is obsenl In a small offiu O/(Qur or five slaff 
mcmhrrs Ihrn Iht' e"lIr(, operaHO" 1.1 ,;opd,d1:ed 11 On(' 01 my stoff membtrs is absent for sa: momlu, then I will be 

proimlftdlt ajlah'd A ""'peron: r('ploument "'1I,ft he uiel1(J/ied and lured. and 1I,!/OrllmOleJ"" dental hygIeniStS 
anti ;.i(·ma{ U$SHlcno orl' nOf I?OU~" (ullrld CtHt.~ not Ulc/uded In OSHA's co/culaftolfs mcludc' Losl reIJenlllts/rom 
rIlfl'l-cm'C'rQj!( (w a c!trueo! POStflOI't Qdwru~ml: (n' a Icm{l(,ron' repJocernem. paymg a prelhWm solar;t' buause of 

Iwtl't}: u pcr,iOll tnfll a l~mf"O'on' I'fUumll ond ',"OJ/h mm.produCHw! umf due 10 Iramms: ReallSfU:al(L I ma:v nol 

(,l"{'n iu: oM. to fmd a c!tnt:::tCm to Itmrll{lrO"(1 r,pluc, aPT ffllU,,!d stoff mt'mbtfr. tnllS leadmg to a Joss of ~e!1$ 0/ 


rh(}U,Wflf,1.1 01 dollatJ I 


,\/1 t"J/H'I'IQJn of Ihc nllil of compiulflC'C' _1111 (JSII.f • ,Hoff erF!onomu:s standard arf' as/ollo....s· 

COUtu 'i~ntlSllf)'14 ",,1" TtltardJess 0/ W,\fSD t!'J.fwt',.I'"'·c S 5,490. 
Addlll(H'fol casu Incur,.,d b'l'. o,,~ ""uo;,tiDhJe ,. 'UfSD. 

I,.,.uol 
.Uonthlt (1:, 

5 5.855. 
5. 900 

,.fnnuoi S 1.605 
Rt((),ds S 655. 

,\/l' COlI ellfmOICl. tnt1udm~ thosl' /ur ' m(dlali rpmcwoi prtJ#utron. ,. are Jar oboW! OSHA 's CStllna'~~ jor denial 

praClICI:J Thillj.1t'JI :lIJrprtSln1! 10 mc It''orJ 0~<J. OSHA '.\: eSllmau! for Implemenlfflg the BJaodborne POlhogeru 
Swndard In tnt' (JVtrop'(' de"fal o/fia ~Qj S8-~ ~- LOIcr. a swrvt'y ofDelual cost txpenences ofdenial practices 

I 
I 
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found thDt Ihe ~t1\1tr~ 1:0J( WOJ SJ.l?JJ I wfll be p/tt'lUd 10 mau t.2 Mloi/ed onaiystJ ofmy cas! eSlImarcs 


availabJe 10 pcmd membus, Dlemg 'I>.'1Ih my "",men CtJmrmmlS, an a' h4fore April 1. 


, 
5, In this preliminary analysis. OSHA's cosl and benefits .nalysis arc: dependent on several key e5tim~{e5.. OSHA 
has relied on 8LS data conceming rales for MSDs: those fat yOUI industry art' given in the one·pa~er showing 
impacts for your industry. OSHA has .also eSlimlHc~ that theft: wiU typically be I to 2 additional jobs thal will 
require corn::ction when an MSD occurs bec-ause thc:y art "simiw" w the job in which the MSD oC(;IJrTcd, OSHA 
also estimalCS that ergonomics programs can reduce the Incidence ofMSDs by 25°;. to 15 %C. Ho\' do these 
estima1C:s compare with your ex.pcrience~ 

1M uuiusfry dalo :vou gave mf rSu:tndara lndu.smol CltllsjficoffO" 80) dM~ nor pcrtOIll speqfi,ali;,: (l):demoJ office., 
(SIC 8021) but, rather, If) healln CDrt" sewngs gt1U!'D/(~'. In ,scmt Ollhfts~ fllMr h~DI¥h ca,~ .nttmgs. e,!,pio.l'e~j do (. 
lot ofpOI/em "Onsporl and liftmg. lkntol Uom m~mbUJ ar~ vay sptcioliled in tJunrJob dUlles. wllh tm~e olte,riap 
LUlie is known abaut rhe rel;>tionshrp bel'l4't'I'f1 (Itt' tasb thai denla} worurs perform and Inwc;u/osJctlelol dIsorders. 
OSHA 'j (SflmOIP ofa::5 perunr ft) :5 ;>tram rtOucHon In such Injunts WIry JiuJ)' willlWl apply 10 d~nlaJ offices. 

6 OSHA proposes to offer.some regulatory relief to entitlt~s with fewer than 10 employees. but provides flO cOSt or 
benefiLS data for this group. Do you believe firms with ft::wct than 10 employees have ditrrrcnt cco'nomJes than 
fams with i 0·19 cmplo.Yces, and if so. do you .belle-ve OSHA should provide a daUl breakdolAon on both 'of these 
ekmenu orIbe "very small business~ seClor? : 

, 
I bpilt.'\'t (hat .he Impap ofaddlltortni ca:m 04,,11 M dlspt'opomOnate~l' ~VUf! on denla}c1!kts. For e.ra,mplt, cosu 
for' mpdrco! n:m(wol ,. ofa hY~fenUl lIO'Ould br aMUI 5:8,000 mmtJ"um. ThIS ....ould navf' a s/~n~ficant ,rmpaa on 
IhlC hottom ImC' 01 all Ovt"ra~r den/Ill prO'IiU aruf /I aOf:sn t fVt:f1 fau ;nfO acCOunt fhf: COlIS (Jfth~ olher aspecu of 

. , 
a lull f1f'(1J?"'om 

I, 
7 DC" ~ou bc:lte\·t thal OSHA should consIder ... hctht::r the ergonomic:;, cQverage implicitly provided by;the ~fet)' 
and heahh prO~f3ms reguJ3ll0h thaI Ihe AEenc~ IS consloermg proposmg is sufficienr wi[hOUI also having an 
r:rgonomlc prog~m iUlndard':' J cal'llelJ 1().jJ Ihal Orl ~rFfm()mH.-.J Slundard IS rtOf needed/or dUNnl officef- But I'm 
nm f"t'ulh jrI a {'OHfUm to ;:ommrnl 0" OSHA s prO{lQ1UJ for 0 SaltelY and Health Pf"oitToms Slandord or us rmpiled 
("rrtJfWmlc.\ C(}\'C"(J~ 

SP[ctFIC QlOt o:jT10""iS • mttons of 1he Standard 

1910,SOO· Dot!> thili Standard Appl~' to M~? 

After readln£, this secliQtl, do :,ou IJnde~and ... helher thi~ stand~rd -applies to your business? Are Ihe leCinitions 
of manual handling and ,""ork n:hucd MSOs citat" Do yOu think some cmployees In your business engage in 
manu.. 1 handhn~'" Could you de-scribt' the- n:ature- of trtc jobs that you consider m"nuai handling? I.' 
In mo' ffSpnl1SC' 1('1 Hlllt' \'("'1' fi,st qutsrlOn I DddrrJ.{f'd Jssues ofdanr)' and app{u:abiiuy Slrlctl.v speaking, dento! 
l~ffiC'eJ "'Quid not b. ~(H'''Fcd und~,. tJlU Stl'Jfuia,d uniess. and lJntif a If'lggumg il1cideFtl-Q "'reco,dablt" WMSD
occf,lFu:d to a !irmal ftrlp/Ol'fe As i hm~ 1ugftrslCa ..iJe...·herc. rt would be helpful if ,ht mggerirtg mcidel1t were 
fled to an otyeclH'(! t:TIIl'Tlon. ruch DJ mf:d~r::al d,aft110sJS, I know Ihat surnr smail-bUSIness representaJlYeS have 

I 
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suggt'sfed linkmg the "'iggering Incidenllo iosl worK mne, ami JJilu! lhat itka, 100. Dertlal v.'Ork.ers do ':'Of en~a?t.' 
in manual hJJndb"g 05 defined in the standord I 

2. Do you think that a smaU bUlineu within your ind\Jsuy will ha\le difficulty deu:rmlning if their business has a 

"problem job?" ( 
, 

I 
1 expec/ to have st:mt! difficulry tklermming ~;u~ther or ,wt a partiodor Job in my denial office IS a ",p'o~iemJob, " 
There Teai~v oren '{ enough good sludles about ergorwlf'HCS probJerns among denloJ warun For e;r,amp~e iMre are 
no good $ludfl'5 on prevalence, yet prevalence data are necessary to begm 10 delermtne I~ "exceu rISk 'j presented 
b.v any paruculor job. : 

3. 00 you fcc:! confidenl in your ability to idcnlify wtu:thtr J pat1icular injury (an MSD) is "work rclatt:d';. as 

defined tn, Ihe proposed rule?, ' ! 
. ! 
No lam nor cOl'Jjidenl ,hat /, or ntOsr denllsts wIll ~ able 10 determme whelMr or nJ)1 a porm;uJar musi:ulo$Jcei~14i 
IIf}Uf').' In a demo] workrr is rruJ:v "wcrJr·ula"d '" 1in- complex tliology o/these disorders mak£s If very'1if1iculllO 
pinpoint cawe Q}len, persQ!tQ/ or Indn"lduol ,.,d factors play a port in 1m. deveJopmem Qjmusculo,tkefe101 mJUrles, 
Ruk/actors unrelated 10 work ol'e not tmder 1M COT/frol oflite denustltmplo.wr dUring WOTk hours. ojcourse. but 
lh£'y ma,\' well be Ui'ldtr fhe voluntary Ca",rQi of1M lII>1}r~r dunng off~wor* iwUN i 

! 

4. Ale you reql.ured to keep OSHA 200 IO$s"l" If nOL.arc you aware of the criteria involved In recording iljuries and 
illnesses for the o"SHA 200 lo,g: /'..'0, 1m tIo' r"lumtd 10 uep OSHA 200 lo~. and 1 understand lhal wo,h cnange, 

. ! , 
I

5. The prcposed rule unCI the oc(;u~ce of. rc(;oroablc MSD as a trigger for further action. !nstead. should the 
rule U$e SIgns and symplOms of MSD<;. that arc nOl ~ ('I recordabie as a trigier: Or should OSHA use 'at least two 
MSD!> to 11'i,l;s:e,erT\pl{'!~t, action'" 

, 
. , 

Who! 5hnuJd trI~r~ ,itt' J!0",1ord IS lo"'~rtla/~dfU.·s:, /1 J eSJlmlial to keep m mind thallhc problem mo)' ~e/l be w.ilh 
In{' /fuin"talLo! "01 ~ah thl." lob. 'M,hr" titrr(' ho_ nt-I'll PIll Ju.Hn~· 0/ ergo"Oh;JC tnjuru!s. Employers Jhouid not be 
,",,,,,,,,d to mate JCo maMie.llons .·"'·n 1M I,," " "m ,10< I"ob,,," . . i 
Far ,nlj rr:t1j(}n ond R"'£'ft thr $101C ofmlr .1'f('I~/t·J~t: ah(lut }'(SDs, usmg V(1gue' SIgns ond symptoms to t71K/(er tn/! 
rtli£' ...muld be D Yen bad Idea A,Om f "'o'nvlJ JII~~'~I thai an rndJwduoJ medical diagnOSIs be reqUIred before a, 
mlJ~cui(J,di.t>It!lal dU'P',if:r "fOlJld tTlUt!r C(H"('ra~,' II; ,he standard Th€ d.o1!tWstS should mclude (In assessment of 
~ hc,iu:r thl." emplo,\'t'c j cnndmOI1 IS, In focI. I()tl.rrlal~d Othen.,ue. employers C"Ould spend a 101 Oflltl1e ~ndmOM)! 
rrnn,:: 10 Joiw: (I problrm Ihallhe .., did I10f N'eaft' In oddlll(m OSHA shouldfigure OUt 0 WC;V to lnll'otiuce;o lime 
!tIi::mr For example If0 c/.etflal office' htu h~t'fl tJ{lt-'rafInK jor filX! ,veal'S .... lth no reported WAfSDs ami no change in 
'" (Irk proudllrej. then fh~ OC(lJrrenCf' of ort{' U',\{SD should not /ngger flu: full program, The office could go 
uno/her fiw: or '!lorj: Fears wllhour Q"alh~, accurrrru:r ! 

6 Is the definition of an MSD dear? OSHA 'J 1m mcil.ldeJ Jeveral muscIJJo.sk£Je!ol diagno.ses: however. 
dClcrmlflmg ",·he/her O~ nOt 0 j!ln:n ,\ISD t5 )4'(1r~·rf.:i(Jled U the problem, 

http:denustltmplo.wr


i 

7, Should the draft standard cover all of general industry? Altematively. should it be ~$(riCled to manufacturing 
operations and manual hafl;dling only? An:" tt'gonoMlcs s{ond'!t'd should be ,~jtr;cled 10 man~/aclu,.,nk O{X'ralwns 
Of' monual handlingjobs 'W~N! MSDs h{1V~ bun shown. Ihrough COMfY/t!nI rest!lU'dr, (0 be "''Qt'It~r£laJed 

19H1.SOl·502 Purpcm & Buic Obligation 

t, Have then: brtn work-related MSDs within your workplace in the last thl"te years':' Do'you fed thai this 
standard. jf it had bttn in place prior to thoSt: injuries. would have eliminated or substantially reduced the number or 
severity of those WMSDs? ' 

I" J~n yf:ors ojprOClu:.mg dc:nJlSlry. nO one- m my dental' office ewr Iqu ex~rlenCld ....hal would m- consJdeud a 
recordable mJ.l.SctJ!oskelefo! p,ob!em, I.e,. one f'ttUsJIJ(mng otry 'nrric/~dOCIIVil)" los( woriHtlht 01' mt~'c()i,
rrttJIrnenr , 

I 
2. If you already have an ergonomici program, dMS it comply with OSHA's JequifC'mcnts und(:f .502(e): Do you 
understand what Ihc 'purposes or cach·~qulrcmen!' art" within this standard. so that you ma) detennlllt' j'f each 
differs from lho-~c of your cul't't'nt program: Is the rule flexible enough 10 accommodate your program, 6r other 
efft'clivr programs" As I menriCm~d 1'1 Q p,t\'IOUJ resporut, I do nol itavt! a jarmQ! ergonomiCS program

l 
ttl 1'1'1," 

demoloffice , I 
I 
i 

3. Is a bUtt' pto~ram necessary In any fmn: AltemOlltVel}. should the basic program ~quirtmenl be t'X!ended to ~II 
fums: If yes to elthef~uenion., whal elemtl'\u should bt In the basic ptognam? [, 

So 1beilt;,(' Ihot OSHA '.I erKonom,;s propom ,ilould Dr tmplem~n,ed on}.}' m .".'Orkplacu ,.·he,,! a hmJ,,· of 
U?(mnmIC lIlHI1'tC.I'U tVldM/lrom OSHA :;00 JO~j or o'ntr aocuhtJ!'tltS, Ihcouu d,mla! o/fir:rJ are so srdotl oltd 
differ ,III milch trom nther Malin (,or(' ,,/IIn'l. In' hrst approach hrTt .,tQuld be to encouragr lhe dt'vttopmem ofa 
mmid mfurtfo" educOtlonOl proptlm ~("lfl.( In d"'''I,$l!''\' 

I 
.l Arc,;all of Ihe:' clemenuof a (1.111 proF"ram necesu~ '" Are thtre elemt:nts thai should be addt:d: If so. what a~ 
thC"~" .\(1 St:(' ,,;"(I\'c 

. I . 
:: Wnal IS ~our \ it!'''' of the drafi pro" lSI on lhal ~O\.l c('Iuld avoid most oftnc: rule's requin::menls if there a're: no 
,\15D:, {or.; :-eari'" Doe!> II proVIde .approPrI.te: n:h"f for emplo)<'crs who have successfuUy controlled the;r 
ergonomic na,tardS: \ 

. i 
Thu i"(lvjflOn dot! no/ o!f~' Ddt'llltlff" I'thd It lhrrr haw: bun ttC worA..rt'lared musculos/reJelol tnjlU~.sjor Q 

~nod of Ihret' veon:, then thtrt should be SO r~qtJtrt,"enls iinder Ihe standard, R~merNbef'. another -such injury, 
.\hould on!' oc~u... ~,ofJld I'eqturt full compltaru:r \nfh the Slant/ani. 

,. 

I 

I 
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I. How often do you feel it would be ne:ces5.ilt'Y 10 identify ergonomic hazards within your business':' Where .... ould 
you tum for information on "how 10 recoiliitl: silns and sympIOfns," what is causing the problem. and what are the 
'reponing signs.' so that you n.n provide information to your employees? 

In a Jmall demQ/ office Ji~ mme. il mtghf bt helpful to try fa 1dentif>' potenlUJI ergonomIc problems Imirally. and 
then agein ijlhtre art Significant changes In war" pracucfs. FOf' Information andguidance. I would ldot to the 
ADA ond fa ~v ouuide program consultant. 

2. The standard r~quire$ you to ask emp!oye~s in jobs tfat an: similar to An j'dentified 'probl~m job' if the~' are 
~xpt'rien(;;ing MSD symptoms. How will thIS approach work in your bustness? PlcASt provide the rc~SQns for ~our. 
"nsl,I\,<cr. 

Ge~ra1Jy sfNokmg. fhlS part ofthe OSHA Slo"dQrd would nOI apply Ilt oR to dental offices. Remember. 'he aw:rO}.!f: 
dental office u Vf'':l' small. wuh onl. ...jour emp!o:.ns m,s meons ,;"allMre is only one cltmca; pf'ojes!Jumal In each 
)f~b cau:go1')""'-OIti' d~nl1.sJ, one dental ir)'gl€fUSI. one dentai aJsrstont. ere. ' 

, 
3, Do you belie .... ( that you will be able 10 '¢valu.alC' \h( job factorS' and determine which Gnc::s arc 'likcly to be 
cauSing or contribuling to Ih~ problem~' Ho,," often will you need outside assistance to make: such evaluations? , 

Ao I am nat trom'ed fO tvuluatf spec1{tc Job .fQtton and d~'ermm~ which ones, ifony, may In' CO,iiSlng Q problem. 
Agoln.' ... ould rtfi'd to rel.,:()n au/side consultonts@,htADAorborn. 

1910'.506 Tninin~ 

I. PI('ue de$Crtbc; an~ ers.onomics tramlnt that ~ou ait't'ady pro\tide to your employee-s. How many hours of 
tramm£, i!. pro. Idea, no'¥> often: Would lhn rult' rtqullT ~QU 10 provide additional training to your emplo~ee~? Ir 
~'-eS. IoI.h,U addlltOn!)t tr.unin!: is nr:C'ded, and "",hat cos1~ do ~ou anticipate: How onen is retraining needed':' is 
rttt;jlnm~ needed al least every thret ~cars"" , 

, 
Af I'rt:.u'ffj I drm 'I't'(twdt oft,\}c,mul t"~m""If:\ t'OIt'f",~ The pro/tJSJOnal schools and proj(Yams d!J. pn:nnde such 
IrOH'JInI: hO>4('l'('1' (lmi .ftl1W>4' elm/('lan.1 MJlUftHflJ: "'11'. II'J prn'ote d~mol offices 0"'1'111(' ·'pre.rratrJl!d" T!tIS IS wn.l' 

IlcU hit Sloft W re/"I,'mh('f 1M et'j!f>,mfll'ltO IIP\ 1.11("1 it'anted m school, and 10 p,oc/tce 'hem on 'hi' Job. ' 

,910.50":' Medical I\bugf:mcnt I 
Should OSHA reql.H~ medical f't'mo\'11 proleclIon for empioyees wbo are injured or made ill by ergOn~rni~ 

h3urds: Are there Jeu expensive ah("matl\OCi th:ll .....ol.lld :lchlCvc the goals of medical removal protection'! 
I 

OSH,~ needs 10 felhlt'flc I!lthtr Ifw "medfral rnmH'o/ "rOlectton" prowslon. or lite scope of the SlonliDra, oj,berh as ' 
Ihc\ opply to \'e~' small cmpio,Y'trs It u nol on ()W"'lt(lU!'menr to SUggl!ll ,hm/hu rf'qlllfl!mertl alone c01i141\'1eQ" tM 
d(ffcfencc "u...ecn SUCCCJS (Ina faiJure/or l'r"" Jmall demol pr(JcltCf!S {om porllcuiorly concer1Wd about f'lt"W 

dent/.w. IUS! poduotl'tJ: from lchQQI and Irrtnt 10 scI lif' PI'QClIcej with crushmg debt loads. or denllSts Jjk~ me. who 
JI."f'\·C /orJ!C popular/om ojpoe/" pol/enu Thr .'('11' :small emplowr 's obltgtmons should be /u,we:d io erisung 
mstlr(Jncr·COI.'~'(J1:c. ! 

I 
, 
, 

(--- -, 
, • , 
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2. How wiH 1m medical remo~1 prOtecllon provi$lon affect your bU$iness. in your opinion'? Do you pro\'ide for 
any of the .elements of (he mr::dical removal protection provision as pan of your tx'isting personnel polices.'.' Wh:H h 
the basis for your projctlioQ of the impact on your business? . 

For dental offius. "medlcol removal prQ/~CflO"" 1$, b.•far. the smgle most burdE'nSOMl' prO\·'SlOn oflh~s .$Umdard 
The ecolWmic impocl em 0 demisi/Owlft" wil;' len 01" jewrr employees will M tkvl1S1ollng. The rtqlllrem(!nllO 
momloin solary and benefits/or Of! mjured ,mpio,W!t: for tip /0 sa months is eXn?nte. DinloJ Q.lfius do nor how: Inc 
slafJingfle:dbility lhor OSHA seems to tlWlslOn: I~Y comu)/ legally rOIt'Ue Licensed cJmtt::u;ms through dtjJeunr jobs 
Nelflter lhe hygt'f'ntst n()T 1M demol asslSt/Jm con perform a 1'001 conal. and lhe bookkeeper ~afiru:Jj dean a palte1Us ' 
luth, nus means rhal a replacement/ol' alf I'YJired emp[Q,vre must be hi'ED andpaId, while salary and,bl!nefus for 
titt in;ured I!mplnyee must also be paId Thu IS whD! 11 would cost I() maimaln so/ary and benefits/ol' an ""ured 

dental empJoyee for SIX months: 

Oentin/emplo:vec:: S46.000. 
Dental hysienist: S28.0OO. 
Dental assisunt S I ::'500. 
Bookkeeper S21.5OO. 
Secrt'uryll'tceptionlS!: $1l.6OO. 

19H1 Sfr9 R~cord h«ping 

I Do you knov- if :.'our firm will be- hemp' from lhe proposed nile's record keeping requirements? If so. do you 
foresct' ke('ptn~ trcords anywaf? 

J'lTtua!/\ aU pnt'oft' dentoJ procncrl. lIIcludlfff: '"1m: 14',1/ nor be required 10 ,keep ruords IJmier OSHA's proposed 
ergonomlcJ lU.mdard Slilt SOml! dentcl empJnlt'I'" OilJl Oian/IO Jceep reconh arryw~', In the bebe/tholtht! might be 
tnt: o,,/r "'0'\' W !kmOflsrrau- "compl,ont:e ,. m OSH," "J l()tIs(acfwn. Leorn",g how to IJse Ih~ OSHA :WO fog 01'11$ 
,,~pJl1("(''!J~nf It til. ofcourSf:. mrruuc cost! /w ant arfflllJm'••.-ntr makmg lhi$ choic~, 

r 
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Wil1St011 W. Woo~. D.D.S. OENllSTS 
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SEMINOlE SHORES PAOfESSIONAl PlAZA 

427 Seminole Rood Muskegon. MIchigan 49444 (616) 733·1105 
fox (616) 733·2841 

DATE: 1 Apnl 1990 

TO: Marthe Kent 
Chair 
Small. Business Rc\(i~w Pane1 fOf OSHA Ergonomics Standard 

FROM: CmIDi. ~t V<rha~en. D.D.S. 
. I 

The attached document pro"'ides additionallOformation in support of the cost estimateS 
provided on pages <4 and C; of m: complcud queslionnaire. I 
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Coot Estimation for tho Proposed OSHA Ergonomics Sl:!ndl!!:9 

BACKGROUND 

At lhe Associatlon's 1992 annual seSSIon, the House of Delegates approved funding for a comprehensIVe 
study to determine the costs associated WItrIlf'lfecbon controJ 9illdeliMes aOO compliance with regulatIOns 
tor OccupatIOnal Safety and Health Aamrnrstratlon's (OSHA) blDOdbOme pathogen (SSP} s.tanaard. The 
baSIC goal of the study was to assess the finanClollmpaet thai compliance WTth federal aM slate I 
regulatIOns would nalle on dental practice RRC. INC.. a Texas~baseo independent health econOn"IICS 
research and C:Jn5Ulllng firm. aomlnlstefed me Survey of Infectioll Control and OSHA COInp/umce'Costs. 
The questIOnnaIre was m8JJeO to a random sample of private practitfoners from across tt'le country 

. l, 
The time reQuirements liSted In the fmal Report 10 the 1994 House Of Delegates, AnalysiS of Infection 
ContrOl and OSHA Comph8nC6 Costs, were used to esllmate the cost of the newly proposed OSHA 
erg-anomies standard. Tmm reQUIrements tor compbanee wrttI OSHA's eBP standard can be used for the 
proposed OSHA ergonomlC-S $tanoard because many elements of the SSP are apptu:,able to the I 
proposea ergonormC! standard, partlCulany me eJemet1ts related to educ:ClUOn. tramlng and record, 
keeOIng: Stnce the pre--stanoard levej of knOWledge abOut sterilization ano aBP transmISSIon was: 
SIgnificantly greater lllan the currenllevel of understanding oy dentists of ergonomtC$. it there IS any 
vamatton between lhe two stanaan::t:>. the SBP COSts are more likely to be.\ow In the crted areas t 
Tl"Ierefore. dIS hlotely that more e(lueatlO'naJ ana tAllfllng effort wil,' be reQUired to comply wtth tne prl?l)Osed 
ergonomics sfanaard 

rTOTAL HOURS AND ES jiM'" tED DOLLAR VALUE OF HOORS 

The cost O'f MiltS reQuired tor ttl:!!! pro;xrsed OSHA ergonorrncs standard for the year 2000 was estimated 
as tollOw'S 

,. EXp£lI'HlieS Incurred by All O.nti5u .... R.sLlft of the Ergonomics SUlllldatd , ,, 
HOllrs and Value oj Hovr3 Spen! rtx DenuszlS SlUCytng to Comply With OSHA: Aceorcllng 10 Ihe AI!8:ty~s of 
InfeCTIon COnIfD/ ana OSHA Comptlao/:fJ Costs report oentlS1S on ave~ge spen~ 26.32 hOurs reading and 
Sh/O'f!ng OSHA m,alf:mals, 20 S3 hours teao,ng and stuoYlr.9 other matenals. and 9,03 hOurs 13!(ln9 ~ 
course- W:)IIo; 10 "'~p with OSHA c.ompll.;tnc:~ 

Accoromg 10 ttle 1997 SUlVer ofDental PractlCP - Income from the POllate PractICe of.Denlrstty, tne net 
mcome or owner acntl$ts was $'13S 810 In 1996 Tnt ne! Income ot owner dentIsts nas mr;reac;ed an 
a\leragt! Of 6.~.... pel 'lear s<nce 1990 Incte,J$jng the 1996 net Income by 6% ler 4 years, we estimate the 
2000 nelmCGme 01 owner OentlSIS 10 pe $ t10 948 In 1996. owner dentists spend roughly 1800 hOurs 
per year 11'1 tne ottice. ttl1S tranSlales mto a $94 91 per !'lOur rate (I,e" $'\70,94BI1800 I'\ours) Multiplying 
thIS nourly rale oy the reQUired nu~t 0' hOU'1 y~UlS me estimated cost associlued with studYing to 
comply With OSHA (See Table 1 1 ' 

T'bie 1; ToLli Hours .nd V.'LI' of Houl"I Spent by Owner o.ntists Studying to Comply wtth ,?SHA 

Item HOUrs Estimated Value of Hours In 
(from '''''f! '99-4 ADA OSHA. report} the Yea' 2000 

OSHA malena! 2632 ~2.499$1 
, (JIMr matenals 205) $U~'9.73 
Cou~w(Hk 90) $ 85758 

1 

1 




----

II" AcldlUorMl b:penle& Incurred by Dentists Following a Reported WMSD 

Hours and Value of Hours: Spent Prov1dlf'l9 OSHA Ergonomics Training, In the 1994 ADA OSH~ 
compltance report Jt was indiCated that for iIllttal BJOOQoome PathOgen (BS!» tramlng. dentIsts spent an 
average of 7.99 hOUtS, Denttsts SDent an a:vel1Jge of 2.25 hours tor procedure change follOw--up tralrung, 
and 3.32 hours for annual sap follow~up trium"; These same average hours were assume(f to 'De 
r.ecessary fOI proviCl!ng OSHA ergonomICS tt..unlng, Multiplying tne S94,91hOtJfiy nue of owner dentists 
In ttle ~'ear 2000 by these tJme reQI.t1rementS- YieldS the value of hours lpent by owner dentists prOvidIng 
OSHA ergonomJts tralnlrl9 (See Table 2.) . ; 

i
Table 2: Houl'lS and Value of Houf$ S.,.nt by Owner Dentists Pn:widlng OSHA Er;onotrues
Training ,I 

'tem Hours Estimated Value 01 
rfrom the 1994 AOA OSHA report) Hours In tne Year 2000 

IMlal :ralnt 7.99 5158.81 
Proceaure chanoe fOlj(IINwUP tramln 2.2 5213.68 

Sta'1 H::urs 0' IMI~I ano AnrH,.UIJ Foitow·up Ergonomics TraIning; Oental praett-...e5 ineut costs net Only In 

the ceVeloomeot of tratfllfti) progfam$, Out alSO to me amount of time spent by staff members receiving 
tralnlOG Tne 1994 report Ans/~s of InfecTIon Control and OSHA Complia~e Costs, lists the .nillal 99P 
rram'''li hOurs by staff position as fellQws 839 hours tor dentists. 9.60 hOurs tor Chalr51Cle assIStants, 
~ 53 hours for denial hygJe"lsts 5 07 hours tor sec:tetanes, and 1.72 hours for bookkeepers. Annual 
foll::.w.up SSP lralnlng hOul'$ were speCIfied as folloW'S' 2,73 hours for dentlS1s, 4.18 MuJ'3 tor Chalfslde 
aSSI$lanls, :2 50 nours for dental hyg.enlsts. 2 33 hours for secretanes, and {) 77 hout'$ tot bookkeepers, 
ihese 1(:tme average t10urs were assumed to Dt me stafl hours for Initial and annual fo!!ow~l.Ip 
ergonolT\Jcs training 

, 
ACCOrOtf\9 to tne 1997 Survey 01 Dental PractfCt! - IflCOI'ne from the Pnvate Practice 01 DentIStry, the 
mean f"<et Income of em010VH CtenllSt:s was $69.170 It! 1996. The mean net Income of employee:dentlsts 
nu ,nCleaseo an average of 7*1. per yea' since 199C lncreaSln9 tne 1996 net Income by 7% for '4 years, 
we eSllT!.He Inc 20CO net mtome Of emplOyee denllsts to be $91.548 In 1996, employee den~sts speno 
f(1V9''II'Y 1600 nours per year 11'1 1M office tnlS tran$lates 11'110 a S57.22 per hour rate (I.e .. $91.54811600 
hOvrt) 

Ac::tO(()lng 10 Inc '99" S(Jl"Wlr of Dftrttl.tf PraOICe - EmPloyment of Pental PracttCe Personnel. tneihourty 
wage 0' cnalr'5<oe assistants (as tep<:med by owner de!''IWr;ts} was $11]0 10 1996 Smce 1987. the hOutly 
wag!!: 01 cn31rslOe a5SI~tants hU ,,.,creaseo .n average of !>% per year Increasing ttle 1996 hOU~y wage: 
o' cnalrSloe assIStants ny 5% tol ., yf!,;lf'$ yll'!IOS an esbmatf!d hourty salary of $1.4,07 111 the year 2000 

Tne average salary of ()ental "yg>en'SIS was. 5]4 80 1tl 1996 Since 1987. the hour1y wage 01 dental 
f1yg.er'll'$!S nu ItlcreasfJ'd ali average of 6'", pet yeal InCteaSlMg the 1996 hourly wage of dental ' 
hyg<enrSts try 5% lor 4 years y.eIOs. an f!SIHfl.aled tlOur1y salary of,$3141 In the year 2000. I 

i 
SeCletane$lfecePllOnists eamea an all~rage t\ourty sa:ary of $1260 In 1996 SInce 1981. the hourty wage 
01 se~(ctafleSJrec:eC!lOnl$ts has mc:rea~o an average oj 5% per year Increasing the 1996 hOlmy, wage 
of secfetar.er.trecep1Ionl~ts by 5% to' <I yea~ y~tdS an estimated hQUrlY salary of $1$ 451f1 lne yeat 
2000 . 

Tne average "ourly wage Of ~I>.eeperslbus!ness personnel was $'5.10 In 1996 Since 1987. the 
hOvOy wage of oookloleeperslbu$lneSS pefSoMle~ nas Increased an average of 6% per year, Increasing 
me 1996 hOUrly wage of OQOloIl'.HpeNJblJslness personnel by6% tor 4 yea~ YieldS an e$tlrnaled hourly 
salary of S24 ~5 WI me year 2000 

http:Dftrttl.tf
http:eSllT!.He
http:fo!!ow~l.Ip
http:foll::.w.up
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MUt:lpl}'lng these estlf"NUed hOurty salary ratK of dental practice personnel in the year 2000 by the 
reqwred hour$ tor iMI~ ergonotTllcs tlOtlrung and annual foUow..up tmining yields the estimated doHar cost 
ergonomiC$: tratfllf1g, (See: TahleS 3 aM .•q 

. 
Table 3: Hours and Cosl of In:ltiilf Ergonomics Tl'lIining for Dentll Pnrctice P,rsonn.1 

! "em 

'.01 
.72 

, I Value '" .i 
','he ~ 

.,.,
• 
• 42.0: 

Tabla 4: HOUB lind CO$t of AnnulI Ergonomics Training FolloVf-UP for Dental PractiCe Perf<,",.el 

I"em 

',,"1.' ~ 
, on 

3600

• 
Hours and Value of Houl'S Spent Sentnq Uo pr MQdffylog Employee F!!t§' I" order 10 meet OSHAI 
gUloellnl~S many practlC:t'5 w~(e reQuired. to IU:"lup or modify 'hell emp:oyee file$, The Impact of thiS on 
oental p~a::::ilces '" terms oj mea'l hou~ ~penll:ly denbsts and various staff members was reported' as 
follows. 593 flours tor Oef'\t~ 341 hOut"S fOr stl:ctllltanesJrecect!on1sts. and 1.62 hours fOr 
txlo;'l\~persJOU$,"ess start These sa~ average nout'S were used In esbmallt'lg the cost 01 1M proposed 
OSHA ergonom.cs triltnmg In terms·01 senlng ul) or mOdIfying emplOyee files. The estImated hourty nltes 
ot'ownen' aenllSfS (594 97) secretat'leSlrecectIOI'IIS!.5 (51545) and bookkeepers/business personnel 
{S24 451 for the yeilr 2000 were mu'l!OI~a by tne reQvlred flours to esbmate Ine cost of settmg up or 
rnotfltvm~ emplOy~ f'les as iI: tl!sull 01 tne ",Ooose(! OSHA ergonomiCS stal'ldard, (See Table 5:) , 

Table: 5: HOIJ'" Spent .nl:l C01It of SentnD Up or Modifying Employee: FUM: 

lIem Hours. Estimated Value Of 
Ifrom the '994 ADA OSHA report) Hou~ In the Year 2000I 

Owner o~nt!st 593 I $563.17 

: SeCt el4ryffeceOltOnls, I $ 5266 


600••eeMttOvSIl"leSs. oersonne. '"162 , S 39.61 


PrOlect!O~s for tne costs lO ubla:e an ergonomiCs consultant were mage from esttmates of current avera\)e 
caSUi tor COnwltants They may vary tram area to area 

TaDle 6: Costar Ergonomics Conault.Jnt 

I 

\ 

\ 
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~ Adejlitiomll !:lIpernsn for M*<Src,1 Removal Requirement 

As explaIned above, the estimated annual salary of a not'l:-QWf\f!r (i.e., emproyedl dentist tor the year• 
. 2000 IS S91.548. The estll'nated &-month salary 1$, therefore, $45,n4 	 ! ' 

As explained abOVe, the estimated noun), wage of chairstdt! assistants in the year 2000 is $14.07• 
According to the 1997 Survey 01 Demat PfDCtlce - ChBrsctertstlCS ofDentIsts In PrIvate Practli:B- and 
tmtu Patients, owner denlJSts wonted an avet1lge of 47.6 weeks per year and an average of 37; hours 
per week MuttJplymg ~ hourty wage or eharrside s!Jsistants by the$e weeks and hOurs (I.e .. $1.01.07
.017.6 weeh:s·,37.0 hOurs) Vlelds an eShi'nated annual salary $24.7741or chairside asSistants in the year 
200Ct ihelr estimated 6·montrl salary IS, therefore, $12.387. I' 

. ' 
As eKpiamed above. the estlml'nea hOurly wage of dental hygrenists In me ~ear ':WOO is $3141.'• 
According to the 1997 SutWty of txJntaJ PrM;rK:e-- ChattfCteri3tk:s ofDentists In Pnvale Pract1Ce and 
rnetr Palt8nt!!t owner dentISts WOrKed an average of 47.6 weeks per year and an average of 371""U" 
per week MultiplYIng the nouny wage of Cental hygIenists by the$$ weeks and hours (I e .. $31,41
47 ,6 weeks~37.0 hOUI'S) YieldS an e$lltnalt'd annual salary $55.322 tor oentaJ hygteniSiS In the ~ear 
2000. Their estlrt'.ated S-month salary tS, therefore, $27,661. 	 I 

As. euplame<l atlOl!'e. the est:maled hourty wa~ of secretaries/receptIonist! in the year 2000 IS I• 
$15 ;(15 Accorolng to tnt: 1997 SulV8Y Of Dental PtaCtl(Z8 - CharaCteristICS ofDentIstS In Pnvste 
PraCl'tce and theJf Patients owner ae-l"Ihsts worked an average of 41.S weeks per year and an 1 
aver,age of 37 hours pet weeK MultlplVlng the nourly wage of 5eCfetaneSlrecepilonlStS by these 
w~ks and hOOfS If e . $15 45~ 41 S wHks"37.0 hours) YleJcl$ an estimated annual salary $27.207 tor 
secrl!!tatleSlreceptlonlS1S !l'\ ttle year 2000 Their estimated 6·mot'\th salary is, there1Ofe; '13.604. ' 

i 
• 	 As. e:rplaf1'le<l above. the esbmaled houny wage of bOokkeeperslbusrness f)eraonnelll'l the year 2000 

IS $241 45 According to the 1991 Su,...~y 0'Dental PliJctlce - Charactenstlcs of DentlSU> In Pnvate 
Prac/lce and Intltr Patients, owner oem!sls wont:etj an average of 41.6 weeks Per yeat and an 1 
average of 31 hours per WHl( M!Jltlpi1l1'1g fM hourty wage of bookkMIperslbu$tness personnel by 
these weeks and nout"$ II e . 531 41" 47 6 weell.s·37 0 hOutS! YIelds an e$1lml'ued annual salary! 
$.43 065f01 boOl(keepersibusmess per10nnel In the year 2000 Their esllmated E)-month salary IS, 
the-rei are 521,$33 j 
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