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Report of the Small Business Advocacy Review Panel
on the Draft Proposed Ergonomics Program Rule

1. INTRODUCTION

This Repor has been developed by the Small Business Advocacy Review Panel
conststing of representatives of the Occupational Safety and Health Administration (OSHA). the
Office of Advocacy (Advocacy) of the Small Business Administration. and the Office of
Information and Regulatorn Affairs (OIRA) of the Office of Management and Budget for the
proposed ergonomics program rule that OSHA is currently developing. On March 2. 1999,
OSHA's Small Business Advocacy Panel Chair convened thus panel under section 609(b) of the
Regulatary Flexibility Act (RFA). as amended by the Small Business Regulatory Enforcement
Faimess Act (SBREFA). Section 609(b) requires the convening of a review panel prior (0 the
publication of any Initial Regulatory Flexibility Analysis that an agency may be required to
prepare under the RFA. In addition to the chair. Marthe Kent. the panel consists of the Associate
Solicitor for Occupational Safely and Health, Joseph Woodward; the senior OSHA economist for
this rule. Robert Bunt: the Acting Administrator of the Office of Information and Regulatory
Affairs within the Office of Management and Budpet. Don Arbuckle: and the Chief Counsel for
Advocacy of the Small Business Adminsstration. Jere Glover.

This Repont provides hackground information on the propased rule being developed and -
the types of small entities that would be subject to the proposed rule. describes the Panel’s efTonts
10 ohtain the advice and recommendations of representatives of those small entities. summarizes
the comments that have been recenved 10 date from these representatives, and presents the
findings and recommendations of the Panel. The complete wntien comments of the small entity
represenatatives are attached as Appendin A of this Report.

Sceeton 609(b) of the RFA directs the review panel to report on the comments of small

. ennn represematives and make findings about 1ssues related to certain elements of the Initial

Repulaton Flexibility Analssis (IRF AL as vuthined in Section 603 of the RFA:

. a descripuion of and. where feasible, an estimate of the number of smalt entities 1o which
the proposed rule will apply.

. a descniption of the projected reporung. recordkeeping and other compliance
requirements of the proposced rule. including an estimate of the classes of small entities
that will be subject to the requirements and the tvpe of professional skills necessary for
preparation of the repon or record,

. an identification. 1o the extent practicable. of all relevant Federal rules that may duplicate,
overlap or conflict with the proposed rule: and



. z description of any significant alternatives to the proposed rule that accomplish the
stated objectives of applicable statutes {in this case the OSH Act) and that minimize any
. significamt economic impact of the proposed rule on small enrities,

This Pane! Repont will be provided to the Assisiant Secretary for OSHA, and OSHA must
include this Report in the rulemaking record. OSHA may also, as appropriate, modify the
praposed rule, the Initial Regulatory Flexibility Analysis, or the decision as to whether an Initial
Regulatery Flexibility Anaivsis is needed. based on the Panel’s recommendations.

It is important to note that the Panel’s findings and discussions are based on the
preliminary information aboul the draft proposed ergonomics program rule available at the ime
this Repornt was drafted. OSHA is vontiswing 10 conduct analyses relevant to the proposed rule,
and additional information will be developed or obtained during the remainder of the regulatory
development process. The Panel makes its Report while development of the proposed rule is sull
underway, and its Repon should be considered in that light. At the same time, the Repon
provides the Panel and OSHA with an opportunity 1o idemify and explore potential ways of
shaping the proposed rule 10 minimize the burden of the rule on small entities while achieving
the rule s statvtory purposes {i.¢., the protection of workers from the significant risk of {ncarring
musculaskeletal disorders on the job)  Any options the Panel identifies for reducing the rule's
regulators impact on small entities moy require further analysis and/or data collection to ensure
that the oplions are p‘racncabig enforceable, and consisient with the Occupational Safety and
Health AcL

Baskground

In response 10 the grosing bods of litermiure on the relationship between musculoskeletal
disorders and the work environment. the OSHA Training Institule offered its first course on
crgonamics in 1983, In 1986, OSHA bepan a pilot progran aimed at the reduction of back
imuneys that invelved a review of injury records during inspections and recommendations for
wraming or jah redesipn using NOSH s Motk Practices Guide for Manual Lifung. As pan of
that ¢ffort. the Ageacy requested information on wavs of reducing back injuries in general
industry that resulied from maneal Bfung

In 1987, OSHA issued ws first cttatunn for erponomic hazards under the General Duty
Clause, Section 3ai 13 of the ONH At automonve plants recejved the first General Duty Clause
citations. and. in 1988. the Agency issued such citanons to several meat packing plants, A series
of corporatg»wide setilement agreements Tolloned, affecting hundreds of plants. In tate 1988,
several emplovers asked O5HA w develop 3 standard addressing ergonomic issues. In 1990, the
Agency published its voluntan erponomues puideliaes for the red meat industry. 1n a broader
educmiicnal effon. the Agency later published a 24-page booklet. “Ergonomics: The Study of
Weork.” as pan of a nationwide educarional and owreach program to raise awareness and reduce
the incidence of cumulative trauma disorders.

In 1991, the Unied Food and Commercial Workers Usion and the AFL-CIO petitioned
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OSHA to issue an emergency temporary slandard to address ergonomic issues. In response,
OSHA published an Advance Notice of Proposed Rulemaking on ergonomics in 1992, The
Agency drafied a proposed ergonomics standard in 1993 and conducted an exiensive series of
stakeholder meetings. A Congressional rider prohibited the Agency from 1ssuing a proposal
until the nider expired on September 30, 1998, In 1997, California issued its own ¢rgonomics
regulation, and North Carolina and Washingion state are currently developing their own
ergonomics rues. in November of 1998, Congress asked the National Academy of Sciences
{(NAS) 10 conduct another study of MSDs (see Table 1 for history of previous NAS studies) in
the workplace that will be compizied in 24 months. The NAS study wall cover: an assessment of
the biomechanical literature: an examination of the titerature on links between MSDs and job
characteristics, work organization and nos-work-related activities; a review of daa
characterizing the incidence of MSDs in the workplace; an evaluation of the state of knowledge
on prevention strategies: an examination of the effects of changes in work and the workforce on
prevenlion siestepies: and recommendanens for research.

Table | provides. for background purposes, 3 summary of OSHA's reasons for
developing the draft ezgonomics program rule,



-

f. OSHAs ﬁnsom For Developing The Draft Ergonomics Program Rule

in 19906, the Burcau of Labor Swubistics reported 647,000 bost workday miusculoskelewi disorders
{MSDs), sceounring for 34% of 2l lost-workday injuries and ilinesses. OSHA estimates that such disorders
account for more than §20 bi]h’on in direct costs for workers' compensation and as mch as $80 billion morc in
ndgirecs Costs,

BLS data show that MSDs like carpal unnel syndrome cause, on yverage, more days away om work
sthan the sverage workplace injuny. On average. MSL with kot workdays mequire 40% more time away from
work than other injuries and illnesses with lost workdays. Some MSEs are particularly severs. More than 42%
of carpat unnel syndrome cases involve more than 30 days away fom work, A number of follow-up studies of
these workers indicates a long history of erippling dissbility. For example. o viudy by Kemmierr ¢ al {1993}
found that. of 195 persons who repaned workrelated MEDs, onc-thind had beors on sich leave for morg than 6
manths duning the vear followmng the report of wpury, Three vears after the inuial repart. 78% continued to have
symptoms. and fully haif of these warkers reportedt a worsening of symptoms over this period. The average cout
of a workers' compensation claim for Jow back pamn is $8.321, about rwive the amount for the aversge workers'

"carapensation giaim.

Many empiovers have rzalized, however, that many of these disorders are proventable by the
modifization of work processes  MSOs have been siudhed oxtonsively, and the Hierature on thes? disorders now
represents ons of the largest data bases of human epudemiological evidence accumulpred for any occupational
Health dazard A dara base of 600 siudied was revwwed by NIOSH in 1997 these studies consistently showed
mereased ievels of rigk ameng worhers exposed o 1he jobrelated nsk Gctors the draft proposed standard is
gesigned 10 address (2. eepetition, forer, sibranon. avkward poswure, lifing 3

At the request of Congress. the Natianat Acaders of Sciences reviewed the epidemioiogical evidence on

MED and conciuded in 1998 that

* “mustulosheietal disgrders are 2 serwous Raitonal problem,..
* These probiems are caused by work and non-wark activitiss,
* There 2re fooriplate ] interveni:ons that can reduce the prabloms.”

At the request of Conpress. the Generad Accounting Difice (GAOY in 1997 released a study of
LILORGTHTS PIODTAINS Ik 3 vanen of buunesses  According 10 the GAD:

. e processes used By the case siuds fanilies 1o edentify and control problem jobs were rvpically
wiiormal and ymple and generalh snvoived & lower level of ofTont than was reflected in the lnerature, Controls
did oon ipgalh requre sipadicant v esiment of resources and did noy drwically’change the iob or operation,

"M als 21 aH the Facilinies we visited belteved thor ergonomics programs vielded benefits. including,
reductions e workers’ compensation costs associaned soth MSDs, These facilities sould slso show reductions in
enveent trzures and dleesses a5 well as in the number of das s mjtired emplovees ware out of work, i some cases,
ha erver. the number of resincied workday s snceeaned a3 2 result of an increased erphasis on branging
emplonees back o work  Facilhiny officiah atwverponed smproved workes st srodustivay, and produrt
Qualify _

{ee nme. the demand for an erpunomics standard has arisen ow of the recognition tha & significant
oecupanonal hazard uasts. 1s presentable. byt thar emploners aeed duection on how o satisfy thely ivgal
obintation 1o mimmize musculoshe betal baszasd i the w orkpiace,

Lepiosers. rather than rrony 16 w3l 3 shafung qunit of state sandards on segonomics, would have one
federal standard vo comply with  Emplosen Can be educated an the valus of ergonomics. bt fregquently are
yeluctant 16 make an Innral spsesement absont a ponernmment Standsrd that Craes a level plaving field for all
empios irs  Moreover, while jarger employen are morr Bheh 10 be fully expenenceaaind with regard 0
taguries, smatier emplovers may be oniy panthy oxpenence-rated or pot cxperience raied ot 34, For these smalier

emplos o, 1he necd 1o eegulaie v partcuiach compeliing
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2. OSHA's OVERVIEW OF THE DRAFT PROPOSED ERGONOMICS
PROGRAM RULE |

To ensure that the draft proposed rule could be applied (o the great vaniety of workplaces
in gencral industry, OSHA has developed 5 tiered rule designed 1o adjust the scope of the
program 1o the extent of the MSD problem in a given workplace, The draft proposed rule would
require employers with production manufacturing operations and manual handling jobs to:

. demonstrate management be adership and develop ways for employees 1o repont problems,
get responses and be involved in the program;
. review existing records, set up a reporting system, and provide information so emplovees

can recogmize and repon problems.

If a work-reiated MSD is reponed or the emplover knows ¢ hazard exists, then. under the draft
proposed rule, the employer would have 1o

. analvze problems jobs, implementing measures 1o ehiinate or control the hazards 1o the
extent feasible:

* . provide training about work-related MSD hazards amnd the employer’s program 1o control
these hazards:

- make available to emplovees prompt access 10 mcdtcal management for work-related

MSDs. and any necessany follow-up. The employer would provide for recommendcd
work resuictions during the reeeven ponod, a5 neCessary’;
’ relain the worker's pay and bencfits dunng the recovery pericd. for up to 6 months: and
. evaluate the program and controls 1o ensure that these comply with the rule,

Each of these requirements 15 described in the draft proposed rule in 2 plain language,
guestion and answer format. Each provision is writien broadly o allow employers flexibility in
application so that comphance can difTer in small and large firms, in technologically simple and
complen environments. and in low and high hazard finms,

3, APPLICABLE SMALL ENTITY DEFINITION

To define small entimes, OSHA used. 10 the extent possible, the Small Business
Admnistration (SBA) industn -specilic cnitena published in 13 CFR Section 171, Because these
definitions appiv 10 3-digit SIC code industaies and OSHA did not conduet its analysis at this
tevel of dewnl and because some indusiry classifications use small business definitions requiring
data sot readily available from peneral data sources (such as kilowatt hours of electricity
produced:. OSHA instead used the deliniuons of small entities for indusiry divisions, excepl in
cases where there was g0 division defimtion: in such cases, OSHA used the indusiry (2-digit SI1C
code} definition of small entsty . In hature analvses conducted for this rule, DHSA will rely on 3-
dign or 4.digit SIC codes for analviical purposes.

ks
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4. INDUSTRIES THAT MAY BE SUBJECT TO THE DRAFT PROPOSED RULE

The draft proposed rule would apply 10 alt employers in general industry. Interms of
standard industrial classification codes. this means that the standard would apply to cenain small
entities in 8I1Cs 07, agricuiwral services: 08, forestry; 09, fisheries; 13, oil and gas well drilling,
and SICs 20 to 96, with the exception of SIC 373) (shipbuilding), some operations in SIC 43,
ratiroads. and SIC 44, water ransponation {including longshoring and manne terminals). The
draft proposed rule would alse apply to small public entities in State-plan states: approximately
50% of all state and local emplovees work tn State-plan states and would be covered by the drafi

propased rule.

There are 5.5 million small entities. as defined by the Small Business Administration
{8BA}, that are potenually covered by the draft proposed standard. Of these, 1.43 million small
eatities would be required by the draft proposed siandard 1o maintain a basic erponomics
program at all times, In any given vear. 516,000 small entities would be required 1o initiate the
full erponomics program enpvisioned by the standard because at least one emplover at the
worksite had reported a work-retated M3D during the year or because there were known hazards

at the establishment.

The draft proposed swindard potentially covers 5 mullion very small entities. ... those
emploving fewer than 20 emplovees  Of these, 1.27 million very small entities would be
required 1o matniain a basic crgonomics program at all times. in any given vear, 271,000 very
small entities wauld be required 1o inmiare a full ergonomics program because st least one of
ther emplovees had incurred a reportable MSD dunng the year or the emplover had jearmned of a

“known MSD hazard.

A RU'MMARY OF OSHA s OUTREACH
General Quircach

In order 10 provide substantial input from the business community. including small
husines<es, the Agency has held 3 seres of siakeholder meetings 1o assure that the Agency 15
aware of the speast aeeds of mans defterent kinds of businesses. OSHA has been holding
stakcholder meetings on topics related e crgonomics for over 5 years. In 1998, OSHA began a
senes of meonngs designed o identify sssues that would help the Agency formulate the current
draft ol the propesed erponomucs program rute.  The first set of five sessions was held February
d«6in Washingion. D.C. On July 21 OSHA staff met.with swakeholders in two sessions in
kansas City, Mee, and on July 23 for two sessions in Atlanta, A final series of three meetings
was held September 24 and 185 in Washington, D.C. Represeniatives present included personne]
from the National Federation of Independent Businesses and the Chamber of Commerce.

These efforts built upon the Agency's carlier initiatives 1 obtain information from small

6
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businesses, As previously indicated. in 1992 OSHA published an Advance Notice of Proposed
Rulemaking on crgenomics. This nontce o the public provided an open forum for smal!
businesses, amang others, to comment. and 1n return the Agency received hundreds of
comments. Jn addition, in 1993 the Agency performed a welephone survey of thousands of
businesses pattonwide, most of them small, to find out about the current state of ergonomic and
general safety programs in businesses. and condisions relating w them. These efforts were
followed by a series of suakeholder meetings in 1995, some of which were specifically focused

on small businesses, -
The SBREFA Papel

On March 2, 1999, the OSHA SBREFA Panel chair convened the Panel for this
rulernaking. The Pancl provided small entity representatives with initial drafis of the proposed
rule, a summary of the draft rule, a Preliminary Iniual Regulatory Flexibility Analysis. a
surnmary of the benefits and cosis of the draft rule. 2 one.page description of the benefits and
costs of the drafi rule for small fiems in the small entity representative’s industry. a discussion of
the risks associated with musculoskelewl disorders. and a list of issues of interest 10 panel
members. The Panel held teleconferences with the SERs on March 23cd, 24th and 75¢h. in which
atmosi all of the small entity representatives participated and which allowed for imeractive
discussion. Afier these teleconferences. the Panel received the written comments of the small
enity representatives: these commoents. and the Panel’s responses 1o them. form the principal

basis for the Panel’s Repornt.
6. SMALL ENTITY REPRESENTATIVES

fn consulation with the Office of Advocacy of the Small Business Administration,
OSHA myited 20 small entay representanves (SERS) 1o panicipaie in the panel process, Table
shows the names. affilianons. and industnes of the SERs who chose to participate in the process.
and indicates whether a particuiar SER submitted wriien comments.



‘Table I, Small Entity Representatives Participating in the Panel Process

Nanse{s) Affilizstion § Industey Written Comments
{(SIC Number in Provided
parentheses}

Jo Spiceland Charleston Forge Forged/Shelving/ Yes
Furniture (SIC 3462)

Peter Mever Sequins Internanonal | Sequined Fabric No
(SIC 2393)

David Carrol Woodpre Cabinetry | Furniture No
Manufacturer
(SI1C 2434)

Richard Murphy, Jr. | Murphy Warehouse | Warehousing Yes

. Co. {(S1IC 4225}
Mike Walkowiak Lincoln Plating Plaung (81C 3471) No
Gary Neill Consolidared Telecommunicgtions | Yes
Tefephone (SIC 481

Andy Ramirez Brasclion Poultny Pouluy Processing | No

: . (SIC 2015) :

Deborah Havden Tindell's Banlder Lumber & Building | Yes

Suppls Matersal Dealer
{S1C 24393

Roger Sustar Fredon Corpurationn | Tooi and Machining | Yes
(S1C 3599

Gany Fisher Whating Disinbution | Public Distribution Yes

Senaees. Inw tSIC 4225
Davud Bolen | New W otld Toun, Bus Chaner Yes
Inc, {SIC 4142)

Troy Stenz Sompos Laboratories | Medical Laboratory | Yes
{(SIC 80713

Willard Nelly Bragdon-RKelb - Funeral Home Yes

Campheli {SIC 1261)

L0222
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Charlie A. Martin - | Bommer Industries Manufacturer of Yes
o ' Hinges/Hardware
{SIC 3425
Connie M. Verhagen | Dr, Connie M. Pediatric Dentist Yes
1 Verhapen {SIC 8021
Victor Tuccei Three Rivers Health | OSHA Consultant Yes
& Safew, Inc. (S1C 8742)
Clifford Wilcox Camellia City Landscaping Yes
Services Maintenance
(SIC 0781)
Jim M. Wordsworth | JLR.'s Goodumaes Restaurant & Caterer | No
' (SIC 5812)
David E. Minlefehidt | Prior Aviation Air Transportation . | Yes
Service, Inc. {SIC 45
Janet Kerley Lead-Rie. Ingc. Safety and Health Yes .
Consultam {SIC £7)

1. SUMMARY OF SER INPUT

This summary reflects bath the oral comroents expressed by the SERs in three
teleconferences and the written views submatted by them to the Panel. The complete 1ext of the
wrillen comments has been provided as ﬂuppmdn A 1o this document, and will be submitied

the dochet as part of this Repon.

G | Ougstions/C

A number of SERs who commented on the question of the standard’s clarty expressed

the opinson that the sndard. on the whole, was fairly clear. However, certain 1erms wers

singled out as ereanng difficulies Some SERS had particular difficulty with the foliowing
the critena for a recordable injury or illness, “similar jobs.” and

concepts

“manual handhng.”

“feasibilins " For example. one SER ashed whether all jobs in his cabinet works would be
gonsidered similar because all of his jobs occasionally involved maving furniture. Another SER
asked whether spending $300.000 1o avtomaie o hand assembly hine would be considered
feasible. or whether 2 $20.000 expenditure reducing exposure in the same job would be

considered sufficiens. Many SERs believed that the concept of work-relatedness was unclear and

that it was a difftculs decision for an emploverto ma&e Many felt this decision should be made
by a medical professional,


http:standa.rd
http:Optnl!.Ui
http:Verhag.en

Some SERs questioned the need for the standard, based in pan on the decline in the rmtes
and numbers of work-related musculoskeletal disorders reported to the BLS in recent vears.
Others argued that the scientific basis for the standard has not yet been fully developed. Several
urged that OSHA wait for publication of another NAS study to determine the adequacy of the
scientific basis for the regutation of work-related MSDs. Mr. Wilcox questioned OSHAs data
on the incidence of the MSD problem. arguing that repetitive strain injuries represent less than 4
percent of all work~relfated injuries and ilinesses.

Some SERs felt that it was essential that emplovees, as weii as empl oym be held
accountable and resposnsible for theit role tn minimizing MSDs,

M. Bolen expressed a concern that analysis at the two-digit, and even the four-digit
industey level. could be misleading and fai] 1o recognize major distinctions among businesses,

Mr. Martin felt that theee should have been a panel for manufacturing fiems only.
Costs and lmpacts
Towt Costs

Most of the SERs felt that the costs of complhiance projected by OSHA were significanly
underestimated. Ms. Kerley assented that ~govemmenial estimates are always 10110 1M of the
acwal implementation costs ™ Ms. Kerley provided a detailed direct comparisen of OSHAs
draft estimates of thie proposal’s cost with her own. Ms, Kerley also guestioned the concept of
combining data from different vears in the cost esumates {(e.g.. MSD rates from 1996 and
percentage of Hirms with proprams from 19973 She also questioned what was included in the
frvgee benefit esumate. Mr. Martin rmsed the issue that no one is average, and illustrated his
poant by saving vou “ean drown in 3 fake that is an average of 2 inches deep.” and, therefore, the
use of acerage costs for an indusin can e musleading when applied to an individual firm.

Prousam Costs (Generaly

Some SERs feh that ORI had svglected 10 recopnize that there would be costs even for
firrms that mere got in the scope of the standard ot all. For exampte, Dr. Verhagen maintained
that even dentad praciaioners and other emplovers who were not covered fully by the standard
would incur substantial famiianzanan costs. She estimated costs of over $5,000 simply 10
understand the standard ardd be ready shoghi an MSD ocewr. as compared to the one hour per
establishment OSHA estimated for the familiarization process. Sevesal SERs behieved thay
OSHA's estimares for the cost of provuhing for management leadership and emploves
invoivement were (00 low, Assuming that programe-reiated costs would be similar 10 the
propram cosis of OSHA's bloodbome pathogens standard. Dr. Verhagen drew on the American
Dentsl Associmion sunvey of the costs of the bloodborne pathogens standard © provide a
detaled estnate indicating that the programe-related costs would be almost ten times more
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expensive than the $73 for a small firm estimated by OSHA. Mr. Mittlefehid: estimated that it
would take 1000 hours 1o idemify “redundancy™ issues. Mr. Steniz estimated that adding an
ergonamics program 10 a general heaith and safety program would take 10 10 20 manhours. at a
cost of $150-8300. Mr. Murphy felt that developing a program for jus 170 employes warehouse
firm would require 4 to § hours per day of & manager's time for 5 months, Once established. he

_feht the program would require 25% of a manager’s time thereafter. Sonte SERs feh that outside
consuhants would be necessary 0 set up a program or determine even if the program
requirements applied to them.

Teaini

Seme SERs felt that training costs were underestimated. Mr. Murphy felt that in the first
year he wauld need a total of 1013 hours of employee time plus 735 hours of management time
for "safety and health reminder times.” Ms. Kerley believed that the training costs were
generally underestimated. panticularly for supervisors. One SER expressed concemn about the
costs of providing iraining and information “in the languages employees use.” which could mean
fanguages other than English.

Ms. Kerley belicved that OSHA s cstimate of $1000 for an ergonomic consultant was
Jow, Hor sample of ergonomic ¢onsuliants indicated a range of 32000 for a simple walk-through
to $25,000 10 do a hazard controf analysis.  She quotes an hourly rate of $100-3175.

Jab Conyrol Costs

Some SERs differed with OSHA s estimate of average costs of $800 per affected
employee for job control costs. Mr. Muielehld esuimated that controlling costs in his business
" would run $250.000 annually. or $20.161 per emplovee, with a 70% standard deviation. Ms.
Kurley provided examples of job comrol fixes which ranged from $600-$150.000. although she
noted 1hat her sample was bimated 1o the elecironics and semiconductor industry. She also noted
that the $150.000 example she pravaded “was probably ;t.zstzfmi by the increase in production”
that resatied from the job fis

Medreat Mansgement/Medcal Remanal Protecion (MR

Some SERs felt that these were the most costly provisions of the drafi proposed sundard.
Many SERs were concemed with the high cosis of medical removal protection and provided
sampie caleulations of the costs of supporting an employee in their facility for 6 months. Ms.
ketley noted that emplovers in relainely rural locations will have greater difficulty in providing
for doctors with sufficient knowledpe of MSDs. She also argued that employees would
effectively receive an afier-1ax payv raise as a resuti of the draft rule’s medical removal protection
requirement. Some SERs were contemed that the costs of medical removal protection could
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force very small firms out of business.

Lse Q;Q!ilﬁidﬁg;ﬁﬁsnuﬁﬂlﬁ

Many SERs were concemed that small firms would need to make use of expensive
putside consultants in all phases of the program, from program ser-up to hazard analysis to
hazarg conrel, In addition to the costs of such outside consuliants, some SERs were concerned
about whether an adequate number of consulitamts would be available 1o meet the demand.

bilits 1o P Costs/E ‘¢ Feasibility

Almost all SERs indicated they would not be able to pass on the costs of compliance,
although at least two indicated this would be possible. Ms. Kerley brought up the issue that the
fact that benefits exceoded costs over the Jong run was not adequate for small businesses, which
have difficulo getting eredit. Several SERs endorsed the idea of an ergonomic wax credit for
smal! busingsses 5o that they would be betier able 1o absorb the cost. Ms. Kerley estimated that
20% of the suppliets for a particular company would aot have the economic resources 16 comply
with the drafi proposed standard. She also sugpested that while there may be an economic
pavefl associated with an investment 1 conuols. this payofl wouid happen teo slowly for some
smali firms 10 remain in business,

Mr. Mever suggested inoral comments that some firms in his industry. texiiles, would
MmOove OPErations overseas in response to what he perceived of as the burden imposed by the draft
proposed siandard. Orihers cned foreign competition as a reason costs woald be difficult 1o pass

an.

One SER in the warchousing industry pointed out that international shipmems frequently
come 1o forms that are difTicult to handle manually. Neither the warehouse owner nor U8, Jaw
has ans contral over these forms of shipment.

Those SERs who had previoush adonted ergonomics programs or had studied other
programsan sndustry generally acknos fedped that they had been successful in reducing MSDs.
hr. Mever in oral comments indicated that despite his concerns about the proposal, he felt the
crgonomics program at his facility had been a success. Ms, Kerley indicaied that Intel’s program
began to show benefiss sfier an initial spihe i reponted MSDs. She also indicated that a program
at Silman, winle expensive, “did ¢linunate MSDs and production capacity was doubled without
an increase i headeount.” .

Mr. Mutifefebldt estimated that the draf standard would increase the number of MSDs by
as much as 0% “due 10 the incentive 1o report and irability 1o dispute or confirm cause and
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effect.” Mr. Martin was concemed thal ergonomics programs “could possibly deflect time and
atieation away fromn more serious and tife threaiening type injuries.”

Selective Hir
. Several SERs were concerned that the rule would lead 1o discrimination against workers
percrived 10 be mote likely 1o have ar report an MSD. Discrimination against older workers,

persons previously on welfare, and persons who had had MSDs in the past were mentioned as
possible types of discrimination the dralt proposed standard might encourage.

Scparate Anatvsts for Enuties with Eewer than 1;;' L mployees

Several SERs feh that 1t would be useful for OSHA to provide a separate data breakout
on entities with fewer than 10 employees in the Agency™s prelimmary economic analysis. '

Comments on the Standard

Scope

Some SERs believed that the standard should cover all industries. An Appendix to Ms.
Kertey's comments suggested that the smussien of construction and agnculiure ™is probably
arbitrary and capricious.” given that it 1y well-documented that repetitive motion trauma is

extremely prevalent in construction and agneulture

Severn! SERs feoit that the meamag of the lerm “ieasible”™ was unclear. Several of the
SERS expressed reservations about the defintuon of “similar™ jobs. Ms. Spiceland and Mr.
Atlefehlde felr the delinition of “heavy ™ was unctear. The definition of 8 WMSD was unclear
io mans . includmg those portions of the defimiion thay have been used in OSHA's recordkeeping

fule for many vears.

Some SERs guestioned the dratt praposed requirement stating that emplovees must be
informed about the signs and sympmoms and ways of recognizing MSDs because they {eared that
such awareness would result in an increase i the reporting of MSDs.

Standard Full Prosram “Trigger”

Many SERs felt that a trigrer of one work-related MSD (WMD) for activating the full
program was oo sensitive. Some were concemed that one WMSD could trigger the program for
a very large number of workers. Others were concemed that WMSDs were caused by factors
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outside the workplace, while some felt that a single WMSD was a "random” event and should
therefore not trigger the program. Several SERSs pointed out that even the best praograms cannot
hope 1o eliminate ali MSDs and questioned whether a program shouid be triggered by the kinds -
of MSDs that are work-related in some sense but for which the workplace source of the hazard
cannat be identified with cenainty. Some SERs indicated that their concern about this issue was
heightened by the presence of the Medical Removal Protection requirements (MRP is discussed
further elsewhere). in that workers mayv be encouraged to report back pain and other MSDg
whether or not they truly have an MSD, whether or not the MSD was caused by work, and even
if the injury was attribulable 10 a work activity, Dr. Tucci stated: “Backaches are like headaches,
i you have it you know i1, but there is not conclusive [underlined in written comment]
physisiogical method of proof that the person is or is not experiencing pain.” He also believed
the draft proposed standard created a presumption that ail MSDs are work-related. Sorne other
SERs belteved it would require substantiat effort on the pan of the emplover to determine
whether or not the disorder was work-related. although others disagreed. Many SERs were
concerned thar the risk of incurring an MSD is determined by such factors as the age. condition,
afier-work activities, and physiology of the worker. These SERs felt that such factors reduce the
significance of the occurrence of a single M3D m 2 workplace. Suggestions for aliemative
rigpers are discussed in the Altemauves secuion of this Report. below.

Some SERs felt that the “known hazard™ wigger would discourage proactive programs of
the calling i of owtside experise unless an MSD had already occurred.

Simi

Dr. Verhagen emphiasized that the purpose of fixing “similar” jobs should be the job-
refawcdness of the WMSD, She arpucd thot whore & particular job has no history of WMSDs. &8
should not be necessary to fic similar jobs, My, Wilcax pointed out that his firm of 26 full iimc

emnplos ces had 0§ emplovees with :ég nlcyl 10bs

One SER expressed 3 eoncern about how 1o identify similar jobs, of even 1o-isolate the
hazard when & shop uses oxionase job rolation

tazard Conirol

Some SERs were concerned with how they could determine if they had fixed a job
adequately s0 that they would be in comphance with the draft proposed standard. Others were
unceramn as 1w the meaning of the wrm teasible. One SER was panticularly concerned that

admimsisinve controls included “adiustment of work pace”™ and that this might mean the
emplorer would have 1o slow down the pace of work whenever there was an MSD.
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Some SERs were concerned that the drafi medical removal protection provision could be
read o require that employees receive more take-home pay than they would recesve if they were

at work.

Most SERs expressed reservations about the draft's proposed MRP provision. Some
SERS were unclear about who (the emplover or the eroployee) would provide the physician to
make the determination that removal was wamanted. Many SERs were most concemed about the
possibility that they would need to compensate an employee for an injury or itiness that would
nat be compensable under siate workers compensation law. Even where workers’ compensatian
woukd apply. several SERs expressed concerns about increased workers’ compensation ciaims.
including fraudutem claims. due 1o the provision for full income protection in cases of a reported
MSD. Some commenters believe that this provision would effectively provide for a pay increase
if the worker is owr on disability. Some SERs indicated that their companies did not have
ghernative duty {resiricted work} jobs. Ms. Spiceiand was uncertain how the MRP provision
would afTect frinpe benefits, Several SERs expresscd concerns that this provision would provide
a disincentive for emplovees 10 retum 10 work after an injury. {Concemns about Jepal and
administrative conflicts with workers’ compensation svsiems are deall with below.}

Many SERs were also concerned that MRP. or the combination of MRP and emplovee
information on MSDs. would eause an increase in worker compensation costs and in reported

A5y,

- Ms. Kerley questioned how programs were to he evaluated. and felt that anv evaluation of
the program based solels on the number and rate of MSDs would be problematic. particularly
singe some MEDs cannot be readils fined cven with the best programs,

Recordhoening

hir Martin ubjecied to the recordhovping reguirements in the draft proposed standard; he
beliesod that they were redundant with cequitements in other standassds and with “good business
practice.” One SER, with less than 10 employvees. who iS currently exempt from the OSHA's
recordherping rele, would begin to keep records if the draft proposed ergonomics program rule
aery promulpated, :

Implemestaion Deadlines
Ms. Kerley indicated that mest job hazard analyses take from 16 months to 3 years to
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complete. longer than the year provided for in the draft proposed standard.

Some SERs expressed concern about OSHA enforcement, and stated that these concermns
were heightened by the vagueness of some of the language in the draft standard. For examnple.
several SERSs expressed concern as 1o how the term feasibility would be imerpreted. Others
suggested that one of the major problems with the MSD trigger is that employers and OSHA
ispectors would differ over whether hazards likely to cause an MSD were present, and uhat
might constitute a routine part of the job.

< Severnl of the SERS ratsed concems regarding the interaction berwesn siate workers'
tompeasation svsiems, the Americans with Disabiliies At {ADA). Equal Employment
Opportunity Commissien (EECC) rules (see comments under selective hinng). and the Medical
Removal Protection requitements of the draft standard. Many SERs were concemed that the
medical removal protection provisions would override state worker compensation rules. Mg,
horiey also provided 2 dewnled desenptivn of the poims of perceived conflict between the
workers' compensation system and MRP. Mr. Sustar suggested that the MRP provision would
encourape discrimination against older and handicapped workers. Mas. Kerley argued that this
provision would effectively conflict with the goals of welfare-to-work programs, Some SERs
were concemed about possible overlaps between the draft proposed ergonomics rule and the draft
safery and health programs rule. and quesuoned whether both rules are necessary.

Mosi SERs arpued that nonwrepulatony avenues, such'as the dissemination of information
on M3Dhs. should be pursued  Some SERs felt that o combination of outreach and enforcement
under the General Duty Clause should be adequawe for small businesses. Semc SERs indicated
that these should be pursued as aliomain o o rulvmaking. ’

SRS suppested a wide vanets of sliernatives 10 speeific provisions of the draft proposed
standard. Several SERs recommended rasing the ingper for the full ergonomic program 1o more
than one WMSD., Ms. Kerley suggested using fost workday MSDs as the trigger. Mr. Sustar
sugpested a trigper of Jemplovees with WMSDs. or 5-10% of the workforce with WMSDx, or
perhaps several incidents aver a three svar period. Mr. Martin suggested using a rate reflecting
emplover work hours, although he noted that this approach would trigger the standard for small
employers much sootier than for many Jarger emplovers. Dr. Verhagen suggested that the
standard be triggered only by a medical diagnosis of a WMSD.  She also sugiested that the
stariard include an exempiion for establishments that had not had WMBDs for three'vears. One
SER sugpested that OSHA look to the way insurers do experience rating for workery'
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compensation, i.e., their approach to the weighting of injuries by size of firm and their use of
three vears of data. :

Mr. Neill submitted wrinten comments suggesting that the whole notion of an MSD
trigger was “'very reactionary” and advocated a proactive approach to prevent injuries in the first
place: “We all know that cumulative trauma disorders are extremely costly. It seems to me that a
proactive approach would be far more beneficial. both from a financial and buman suffering

viewpaint.”

Dr. Tucer suggested that it would be helpful for the physician to have the emplovee job
description as well as description of all non-work related activities to determine if the injury is
truly work related. He noted that. "Without all the facts, the physician may not be able to
determine accurately if the MSD is or is not work-related.”

Ms. Kerlev suggested that the ergonomics standard adopt age-related nﬁances. similar to
those in OSHA"s Heanng Conservation standard.

Many SERs suggested that the medical removal protection provision should be dropped.
Some SERs noted that thev followed a policy similar 1o the requirements of the medical removal
protection provision for restnicted work: however. no SER had a policy of paying anvthing above
and bevond workers' compensation for time away from work.

Many SERs stated that if an ergonomics standard were promulgated. extensive outreach
would be necessary. and some recommended that OSHA postpone any regulation uniil
adequale consultalion services were available from OSHA.

As indicated previously, several SERs endorsed the idea that businesses be provided tax
incentises 10 purchase “ergonomically correct” equipment. This was suggested both as an
independent initiative and as a way of making the proposed standard more economically feasibie |
for emplovers

17
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8. PANEL DISCUSSION AND RECOMMENDATIONS
Cosis nad lmpacts

Many SERs felt that OSHA's preliminary cost estimates had underestimated costs -
Based on these SERS™ concerns and Panel discussions, the Panel agrees that OSHA's preliminary
cost estimates may have underestimated the costs. perhaps materially. The Panel recommends
that OSHA review its cost estimates in light of these comments, with specific attention to those
comments that offered altemative cost and hour estimates or explanations of why the
commenters believed the costs to be underestimated and to those areas of the program
highlighted by the SERs and the Panel as major cost issues {iraining, consulting costs, medical
removal protection, job hazard analvsis. yob conwrol}. This review, with a presentation of the
estimates provided by the SERs, should be included as part of a revised IRFA.

The Panel also recognizes that increased costs of certain kinds, such as those for
consuiting. may decrease other kinds of costs. such as those for training. [f OSHA concludes
that the costs were not significantly underestimated. the Agency should explain the rule more
cleariy 10 help assure that small businesses will not misundersiand the intended requirements and
whs OSHA believes that the SERS™ estimates were excessively high. The Panel also
recommends that OSHA conunue to present cost data in 2 manner that not only reflects avcrage
costs but reflects the distribution of costs between those firms with and without an MSD, The
Panc! nates that OSHA presented costs in terms of the ume-stream of direct costs. a format that
small firms most easily comprehend. and recommends that the Agency continug 1o use this form
of preseniation n its discussion of the costs of this rule,

Kizypr 4ss ; i e Bepr

The Panel recopnizes that OSHA provided the Panel with a cicar and well prepared
presentation of the major assumpuions underhbang 1ts cost analysis.” Accordingly, the Panel
recommends that a similar presentation of the assumptions underiying benefits estimates be
mcheded. The Paned also recommends thar OSHA discuss the sources and bases of these
assumpiions. sipnificant aiternotive assumptions, and the reasons OSHA selected the proposed

assumptions
Similacdobs

Some SERs sugpesied that OSHA may have underestimated the number of employeesin
similw jobs  Some pointed 1o lazge numbers of workers with identical jobs in their own
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faciities, and some siared that evervone does every job in a small facility. The Panel ’
recomrnends that OSHA rzexamine its esumates of the average number of persons in similarjabs

{see helow for specific recomumendation to modify the tenm “sirnilar job™), and how this esumaxc
may impact overall costs.

Propram Costs

Some SERs feli that there may be substantial costs for firms to undersiand the rule and o
determine whether they are covered by the rule, even for firms not required to have a bas*é
program and who have not had an MSD:. The Panel recommends that OSHA examine iis cost
estimates 10 be sure that it has adequately accouned for the burden on firms who do not have an
MSD and are not required 1o have a basic program, This examination should include an

cxarnination of the costs of determining whether an MSD is work-related. |
et i Coplin S | i

Many SERs expressed doubt over their capability to make an either the initia)
determination abowt whether they need an erponomics program or to implement ergonontics
propram uself, Many SERs felt thor thes would need the assistance of consullanis to set up an
ergonormcs program and (o assist them in their hazard identification and control activities. The
Panel recornmends that OSHA consider whether the Agency’s analysis may have underestimated
the need for help from outside consultaras and that OSHA examine the necessity for, and cost
and availability of, the services of erponomic conseitanis, ; i

|

i

Aimesz 3l of the SERs stated thot they swould not be able 1o pass on the costs of an’
£ILONOMKCS Program to thew customen The ability to pass through cosis may be dependent on
the feved of domesuc and foreign competstion. The Panel recommends that OSHA consider the
eaien? te which small firms can pass along any price increases 10 consumers or might cxpcmnc{:
feasibituy problens if such costs could not be passed along. ->

The Pancl is contemed that rany SERs felt that the proposed rule would sigaiﬁmiiy
increase the incentives not 10 hure tor 1o disouss | individnals that were members of groups that
thes perceive (o be more likels 1o mcur MSDs. and that some employers would be empied 10 set
up riew kinds of screening tests in order 1o evaluate the likelthood that future employees would
incur an MSD. The Panel 15 sware that selective hinng incentives are already present to some
exwent in the workers” compensatton and health insurance systems. The Panel recognizes that
selective hiring practices are ofien illepal. The Panel recommends that OSHA assess the SERs'
statements as part of its analysis. consider how Lo mitigate any potential that may exist for
espandinp such sclective hinng incentives or creating new ones, and solicit comment on these
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1SSUCS. . i
Workers” Compensation Cosis . ;

Many SERs were contemed that the medical removal provisions or the information
provisions of the draft rule might encourage more reporting of MSDs, leading 1o an :ncrczzsz* in
workers” compensation costs. OSHA recognizes that ergonomics programs frequently rf:bilit in
an increase in the number of injuries reported, but OSHA notes that empirical data show z.hat
srgonomics programs generally reduce workers' compensation costs aver time. The ?anef
recommends that OSHA assess these data as part of its analysis. The Panel further mcomerzés
that OSHA provide additional data to support its arguments about the costs and cost-savings
:mphmz;ons of these programs and specifically address any potential effects of medicai removal
protection in encouraging uoz&:m to remain off work, i

Num! ( Smal Entiti

A few SERs were concerned that OSHA s indtial analysis was conducted at the two-digit
(major industry group) level. instead of the three or four-digit level. The Panel notes that analysis
at this level sometimes involves aggreponing data from very dissimilar industries {e.p.. dociors’

oifwes and hospitais). The Panel recommends that OSHA conduct the analysis at lovel of detail
that does not mask the relevant economic differences among industries through agpregation,

Descrintion of P { Reaus
Use of Quiside Consulianis

Man SERs guesuoned OS8HA s estimate that consultams would not be necessary for any
element of the program except in 1086 of those cases involving job hixes. The Panel
recommunds that OSHA revicw whether small businesses would need consuliants for other
clements of the program. whether they mas be nocessary in a greater percentage of cases, and to
what depree these factors would alier cint estimales.

Quireach

Many SERs expressed doubt over their capability 1o make either the initial deieminiatiezz
about whether they nered an ergonomics program or 1o implement the ergonomics program itseif
tn a way that would satisfy OSHA comphance personnel. The Panel agrees with OSHA s plan to
conduct 3n cutreach program that would provide small entitics with the materials and assistance
they may need to make initual determenalions and o implement an exgonomics program. i

i
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Use of Checklists . ‘ ;
Some SERs expressed an interest in having checklists to help them in dctcn’nininé if the
work activities of a job pose hazards that are likely 1o cause or contribute 1o an MSD. andlio aid
thern in hazard idemification. The Panel recommends that OSHA evaluate the usefuiness of

checkiists for these purposes. In the evem OSHA develops checklists for its own enforcement
personnel, it should make these checklists available to the public, ;

!
Definivon of the Work-Relatedness of MSDs !

Many SERs had dificulty understanding OSHA's criteria for determining the work-
relatedness of MSDs. Many SERs intespreted OSHA’s criteria for determining the work-:
retatedness of M5Ds in such a way that in practice. the ™wo criteria in addition o 1 recordable
MS D would be unworkable or ignored. The Panel recommends that OSHA should either
consider altemative approaches to this issue or clanfy these criteria.

The Pane! also recognizes 1thai employers believed they would incur significant burdens
in making the detersinalion on their own. Some SERs felt that the work-relatedness decision
should be made by 2 physician rather than an employer. The Panel recommends that OSHA
clarify that emplovers may, if they wish, rely on o physician’s opinion in making a work-
relatedness determmation, and that OSHA would bear the burden of proof if it disagreed with
such an opinion, .

Some SERS found the hnown hazard provision unclear. Some were also unclear abo!
the difference betvween 3 “hnown hazard”™ in this rule and the concept of a2 “recognized hazard™ in
the General DButs Clause. Others were concerned that the use of the known hazard concept
would discourage emplosen from estabdishing now. proactive programs.

The Panel recommends thar OSHA clarifs and consider alternatives o this tngper {these
are discussed in the Altemanses Secnion at the end of this report), and that OSHA assure that any
provsen 1t adepts would not create dasincentines o the proactive identification of ergonomie

harards

Clarits o

Some SERs expressed concerna about how certain terms and provisions of the {imjfi rule
would be imerpresed and enforced by Q5HA compliance personnel, Many SERs found zi
difficult 1o apply the concepis of feasibility. similar jobs and manoal handling. as these az«e
defined in the draft rule. The Panel recommends that OSHA seek ways to clarify. expkam and
provide examples of these 1erms. The Panel recommends that OSHA clarify that the draft
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propased rule only requires the employer o control hazards to the extent feasible for that firm,
using the normal OSH Act definition of feasibility (i.¢.. *1s it capable of betng done ™), discuss in
the preamble the factors thal go into that determination, and seek ways o include such i
explanatory information in the pre:ambic outreach, and ccmp‘izancc assistance materials. | i
Specifically, the Panel recommends that OSHA clarify the idea of simlar jobs fmii use &
more precise term. such as “simitar work activities.” in light of SER comments that all of a
portion of employees sometimes engage in all or a portion of the work activities in the 3
establishment. The Pane] also recommends that OSHA provide 1o the regulatory document,
examples of which similar werk activities wouid or would not be covered by the szazzz%m%
The Panet also recommends that definitions of personal protective equipment a.nd
engineering controls be added 10 the proposed standard. with ergopomis examples that ha:ip 10

explain how they differ, |
;
Some SERs were uncerinn how 1o deterrmine when a job is adequately conuolied ami
were concerned that OSHA compliance personne! might have different interpretstions of ti“w
meaning of adequate controls than émplovers. The Panel recommends that OSHA {iisczzss the
issue of adequate control and provide examples. The Panel also recommends that OSHA ciarzf‘x

the meaning of the propesed rule so that emplovers will have a beues idea of when they have
dore encuph 1o compiy with the standard. Examples should be added 0 the preamble 1o funht::

clartfy this point.

The Panct alse recommends that the proposed standard be maodified 1o clarify the [
requisemcent for program evatuations  Such modifications should reflect the flexibility of
cmplolers 16 950 NO-QUANLILALI € MBS, JuaniHalive measures. or & combanation of tht’:se 10

|

evaluate thesf Crgonomics programs :
L

Duplicative and Overlappine Rujes l
!

W nskerd” i i

' !

Many SERs and the Pancl were concerned about perceived overlaps between Suate,
workers’ compensation faws and the droft standard’s medicat removal protection requirements.
The Panel recopnizes that OSHA has used medical removal protection provisions in the past. b
has never had o medical cemoval protection provision that would cover so many cases. Thc Panel
recommends that. if MRP 15 included an the proposed rule. OSHA explain in the preamblehow
the proposed provision mgracls with state workers' compensation laws and why OSHA beimvcs
the rule s MRP provision is not in conflict with Section 4(b)(4) of the OSH Act, and sohcsi

i
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comment on this issuc. . l
)
}

Some SERs suppesied that emplovers intreased concern abowt MSDs couid crca{e
additional incentives for employers to discriminate against individuals who may be members of
praiecied classes of employees based on the perceived likelihood that such workers would have
more MSDs than other workers. The Panel understands that OSHA designed the draft proposed
rule 1o aveid conflicis with EEQ laws, such 25 the Americans with Disabiliny Act {ADA) and
Age Discnmination in Emplovmenm Act {ADEA}. and recommends that OSHA draft the
proposed rule to achigve these objectives,

Specifically, some SERs sugpested that eployvees trying to avoid M5Ds would violate
the ADA. The Panel also recommends that OSHA address how the ergonomics program
accommodates the requiremenis of the ADA. The Panel also recommends that OSHA seek o
minimize any unintended consequences of the rule that might undermine the pmtecuens aﬁ‘a*ded
under the ADA, as well as the ADEA, ;

£

Navonal La i N

Some SERs were concerned that 1he emplover participation provisions of the draft rule
could lead to conflicts with the NLRA  The Panel understands that OSHA designed the z}mfz
wrproposed rule 10 avord confhicts with the NLRA. The Panel recommends that OSHA drafi zhe
proposud rule to achieve these ohjecuves and discuss and give exampies of emplovee ’
participation mechanmsms that would allow emplovers 1o be in full compliance with both éze

NLRA and the proposed rule. , . '

Some SERs expressed concem that thes would need 10 set up two programs if OSHA
were [0 ssue 3 safery and health progeam nule that was separate from an LIEOnOMKS program
rule  The Panel recommends that OSH A ensere that the two rules are developed in a way. that

_allows an employer’s ergonomics program & be an integral pant of th employer’s peneral safety
and health program and to avord duplicatn ¢ requirements or recordkerping (for example. by
making clear that an srgonomics propram can e part of an effective safety and health program).
The Panel also recommends that the cconomic analyses supporting the two rules be compatible
and not double count cither cosis or benefits. The Panel further recommends that DSHA ensure
cansisiency betweern relevant defimuons i their upcoming revision of the r:smrdkﬁepmg rule
and the proposed grgonomics standand. '
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Non:regulatory guidance ?
H

Many SERs suggested that non-regulatory guidance would be preferable to a rule: The
Pane] recommends that OSHA further explain its non-regulatory guidance efforts o dam%zhe
basis for its belief that o significant risk remains, and why it believes a proposed rule is now
appropriate 1o reduce that risk, The Panc! recommends that OSHA solicit comments on zhe need
for a rule and on the effectiveness of non-regulatory approaches.

:
The Panel recommends that OSHA discuss whether a safety and health program rule
would adequately address MSDs, there by eliminating the need for a separate ergonomics rule,

Same SERs recommended that OSHA delay the ergonomics rule until the completion of
the XAS study that is now underwsy . The Panel recommends that OSHA explain why it does
rot wish 1o delay this proposed repulstory action until that ime. and consider any available
resulls of the NAS study that are in the recard of the Ginal rule. :

Phased Implementanion , !

The Panet recommends thas OSHA consider phased implementation, allowing additionsl
time lov small emplovers and/or emplesers wn particular industries where feasibility may be

. CONCLM l
E
t
I
The Panel agrees thal the purpose ol including a tngger in the rule is to ensure Ihaiioniy
thowe swhose jabs pose real erponomc haszards are required 1o implement the full program. The
Panc! alyo aprees that the tigper muss clearly «Wdentify which employees and/or Qpnraucms are
- eenered by the rele and which are not .

Many SERs questioned the uscfulness of OSHA's reliance on one work-related MSD as o
trigeer for tmplementation of a full ergonamics program. The Panel notes that many SERs did
not find the second and third wesis for work.relatedness in the draft standard workable, perhaps
beeause they found these tests subjective and Hkely 10 be interpreted differently by employers
and OSHA compliance personnel. In addivion, the Panel recognizes that the California
ergonoimics standard. the only Swire wath an ergonomics standard. has # two-incident trigger.
|
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H
The Panel recommends thal. in addition 10 OSHAs drafl proposal of a migger of one work-
related MSD, where regular work activities expose the empiovee 1o hazards hikely 1o caasﬁe or
contribute to that MSD, OSHA analyze and consider 2 variety of allernative triggers, paving
special anention to: '

4

. A trigger using multiple work-related MSDs over a time frame that might cxceeé one
vear, and :
. Swaged implementation of program ¢lements based on multiple work-related M3Ds.

ln addition. the Panel recommends that OSHA fook at other types of triggers tncluding
losy workday MSDs. MSD rates. numbers of MSDs or MSD rates for different sizes of firms and
different periods of time. as weil as the use of a checklist 10 determine the presence of a hazard.

3

Some SERs were concemed that including the concept of known hazards in the trigger
used to determine whether an emplover needs a program would discourage employers from
faunching proactive praograms. or from bringing in expert consultants. The Panel recommends
that OSHA consider this issue and ensure that any provision it adopts would avoid disincentives
to wdentify hazards. The Pancl recommends that OSHA afso consider not including this ¢
prov ision in the proposed rule. : . :

Seopeofthe rule

i
]
The Pane! recognizes that mans busingsses and work operations are not intended 1o be

conered by the proposed rule. Pancl recommends that the proposed rule clearly indicate which
anual handling and other operanons are included m the proposed rule and which are cxciud:d

frorn ‘

The Panel alse recommends that OSHA continue 1o analvze and solicit comments on the
atternatsves of hmting the proposed vandard 1o manofacwuring only, and to manufacturing and
manual handling only,

The Panel recognizes that the drali rules” MRP provisions are extremely conttoversial,
The Panzt agrees that these MRP prosimons account for a substantial percentage of the total
zosts of the standard (OSHA's preliminan estimate is that these MRP provisions may h;zvf: costs
of 3900 million), and thai many SERs felt that under some circumsiances these MRP pwv;§2cas

rmay threaten the viability of smafl lirms

+

i
QSHA noles that MRP has been included in many health siandards. based on findings

25
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that MRP was necessary in order to assure employee panticipation in medical survc;lianc:f
medical management programs and that the draft standard is more dependent than most health
standards on sdequate employee participation. It is generally agreed that early detection of
MSD¢ is critica) to the success of an ergonomics program, and the program required by :},c draft
standard would trigger action upon 2 finding that a work-related MSD has occurred. {}SHA is
concerned about the possibility of seriousiy reduced employee participation in the absem.i: of

MRP. !

However, an ergonomics program standard with an MRP provision will affect
substantiallv more workplaces. trigger more MRP coverage, and have more overlap with|
workers' compensation than MRP provisions in DSHA’s other health standards. The Panel notes
that many MSDs are currently being reported. that more serious M5Ds are more likely w0 be
reported, and that SERs with existing ergonomics programs stated that the institution of a
program in and of itself led 10 increased reporting of MSDs, The Panel also recognizes that MRP

may increase the incentive to repon non-work-related MSDs as work related and may increase

time away from work, i

Many SERS also expressed concem that emplovees would be able 10 ke up 1o six
manths away from work simpls because they stated they had MSDs. The Panel z‘cmgnizfcs that
this scenario is not what the draft siandtard would require. MRP would only come into affect
once the employver has derermined the' MED is work-related and that medical removal is |
necessary and ondy for so long as necessans . The Panel understands that in most cases lost
workdayvs resulting from MSDs onbs fast sevetal days.,

i
Given the serious controvers) concerming his provision of the rule, the Panel |
recommends that OSHA pay panticular attention to the following 1ssues related 10 MRP:

» Determine whether the ssidence indicates that MRP or sther provisions are necessary to
achieve the poal of prompt and compicie reponting of MBDs, The Panel realizes that. as
with any other decision, OSHAs final deternmination of whether MRP is necessary must
b hased on substantial oy idence a he standard’s record considersd as a whele. The
Pancl also recommends that ONHA sahioit comment on the alternative of exciudmg MRFP

frorm 1he rule ; ;

’ H MRP or ancther pros (sion s necessan , examine whether the purposes of MRPicould
be met with a'more limaied form of MRP. such as a shonter time limit for MRP coverage,
a smaller percentage of income replacement. or recognition of a feasibility limitation on
MRP at the firm level. such as that used in OSHA's Methylene Chloride standard;
H
* Assess whether alternatises other than MRP would be as effective in achieving the goals
of prompt and compleic reporting. such as alternatives that may not involve peyments to
empiovees: and _ : i

¥
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. Examine whether MRP should be phased in over a period of time.

Some SERs afso expressed concern that, as currently drafied, QSHAs draft éanguhge
could be interpreted as providing injured cmployees on MRP with miore take-home pay than they
would have had before the injury. The Panel recommends thay, if a form of MRP is included in
the proposed rule, OSHA make it clear that MRP will not result in higher take-home i income for
removed employees than they would otherwise have received. %
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Corsey, Adrian
From: vicki worden [SMTP vrkiw D esols.com]

Sent: Thursday, Apdl 08, 1899 1221 PM '
Yoo Corsey, Adnan _ t
Subject: Comments from SEP on Erge |
+

4

Debtrgh Heyden asked that 1 please email you with her written comments for the panel rev;ew
.2t me know ¥ you need hard copy 10 be couriered over, Thank you.

[ « ;

oo corrvments 4194
Vicki Worden, 202-547-2230  fomahex
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Comments submitted to
SBA/OSHA Small Entity Panel

|
On Draft Ergonomics Program Standardj
s

Submitted by

Deborah Hayden

VP, Operations

Tindeil's Builder Supply Inc.
7751 Norris Freeway
Knoxville, Tennessee 37938
423-925-9206, Fax 423-925-9228
deborahh @ tindells.com '
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Written Comments Submitted, April 7, 1999
Conference call participant, March 25, 1999
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Profiles of Companies in Building Mat&ﬁél industry

Thank you for the opportunity 1o participate in the review of OSHA's Draft Ergonomics
Program Standard. As you know, Tindell's Builder Supply Inc. is a 150-person operation
supplying building materials 1o contractors and consumers. In addition to our retail eperati(m
{SIC 4441), we also manufacture trusses (81C 249) for new home construction, Safety is' 3 top-
priority at Tindel's, and we are fortunate to have 2 staff people dedicated solely to maxamzzzniz
out employees work environment However, we network frequently within the building material
industry, and we kaow that relanvely few of OUF PEETS aCFOSS the country are able 10 have any
one purson assigned just to “human resources” or for that marter, safety or job hazard maiyszs
For that resson, I've chosen to provide a prafile, not just of Tindell's, but of two other companies
in different parts of the country that do not have a human resources professional on staff.

Let me clanify one thing before | bewin: the majority of companies in ouwr industry are
such that management works hand-1o-haad with the employees in conducting daily business, { de
not know of any company that does not consider safety a priority, In facr, with so many family-

. owned businesses in our industry, safety becomes 2 dinner-time conversation. With that in mind,
piease review the foliowing company profiles that were created to give the writers of the
Ergonomics rule a preview of how several companies in our industry might receive such a rule.

General Industry Profile- l

|

Avg Number of Emplovees per Company 35

Avg Pavroll Per Empiovee per Company $33.002

Typical Sales Volume per Company $8.719.600 ,
Typical Sates Volume per Faglny $5,687.210 :

Ave Cost of Goods Sold per Company $6.600.457

Towa! Ave Pavroll'Salaries Benefus per Company  $1.246.903 t

Total Ave Salary™ages Bonuses per Company, 31,055,071
Avg OunerOfficers Sslan Bonuses 5191 831
Avg Emplovee Salan "W aves Bonuses: $863.240 :
{Emploveef abor costs are 1% of vy company salarv/wage/bonus) l

Average Preofit per Facilina Before Tases: S113.000

*[xauz frem the Nanonal 1, r;mba r & mtdmg Muateriol Dealers Association's !9?3 Lost
af Denng Business Report
H
Type of Work Retated to Dratt Ergonomics Program Standard |
Manual {abor 1s a dasly pan of every operation. Heavy liung is a normal part of a yvard
worker's job Addstionally, many compames m the indusiry are combatng aggressive

; 3
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competition by adding manufacturing facilities for components used in home building and
remotieling {(L.e, doors, windows, trusses, cabinets, &1¢} 5

Competition ‘
HEAVY. With compenition from large national chains that adventise thc LOWEST prices

around; small retailers cannot afford to raise their prices one iota. These companies must,
compete solely on the basis of their service, rehiability, and the quality of their products. Each
PERSON makes a difference 1o the success of that person’s company. Losing any person! for
even a day, impacts the profiability of thar company exponentially. 1t can’t be emphaszzad
encugh that the average before-tax company profit in our industry is only 2%. g

Sample Company Profiles within Building Material Industry §

Z.person Company, {}kiahams {1 rursl iac:k%’} §

With only five emplovess, this company has an impressive safety record. In wen }ca:s 1t
has experienced 2ZERO workers” compensation claims due 10 muskulo-skeletal disordecs. But the
management team {the President), realizes how fortunate he has been. With only FIVE
employees, iosing one person due to a back injury would decrease his workforce by 200,

The wark that his people do that mav result in an MSD includes lifting on sheot rock -
delivery, roofing deliveries, and loading people’s cars. The average weight lifted several times a
day 1s 75tbs. and sometimes heavier Most af the loads don't have handles or casy grip areas and
therefore are awkward .

Yes. he says they have sore backs And he's combating ﬁ‘iaz by bringing in mmwae from
the local VaTech school {3 service provided for free 10 area businesses) to teach a safay scmmar
that covers heavy lifting (he does not have 3 safety program, so 1o speak).

He savs. if someone was mpured, he'd “get by for 3 or 4 days, but after that he'd have 1o
have a replacemen; He pavs mimmum wage for the people that work in his vard. In his small,
rural town m Oklzhoma, be would have 10 pay shehtly above that 1o hire someone as a
temporary replaceinent On average, bis workers make $17.500/vear He says within the {irst 3.4
months 1the replacement worker would have very hitie productivity umil thev were thoroughly

trained B ‘

In addiional 1o the venenc manuat labor. his people have to provide service that requires
do-n-vounsel! know-how and product kaowiedpe Providing light duty would be OK for a shon
time, but after awhiie it would put im "in 2 bind 7 He says that the folks that work in the office
or at a desk have a ot of responsibility and need 2 lot more raining than the workers do. He says
that moving someone 1o ight duty would decrease praductivity by 50% and stifl likely require
bt 10 hire a2 replacement worker With lus namrow profit margin, he prays that will never
happen If this standard were to be put o effect he s afraid of what having to provide 100%
wages for up to six months plus huning 2 replacement and conducting additional training would
do to hus profits and bis abibny 1o take care of his extsting employees, His other big concern is,

“"What if | make a mistake and hire the wrong person at some poim?” If that person decides to
"milk” the sysiem. and depending on 1he market. this company owner coutd o a year with little



:

+

to no profit {i.¢., no ability 1 reinvest in the company or the existing employess.) Addizitanaiiy, if
this standard were implemented, he'd be the sole person responsible for reading it, interpreting it
and implementing a “program” 1o eltrmunate MSD injuries {zero nek?). He wonders how,he could
ever {ind the time to do that {especially n an mndustry that is dependent on manual handling)
when he can barely find the time to feam how 16 use 2 PC. He'd be at the meroy of his tade
associations and outside consultants who would no doubt charge him a “preay penny’ * for the
benefit of advice that is specific 1o his operanon and when there was, in his opinion, linle chance
that he could ever “eliminate™ the potenual for MSDs at his workplace.

i

32-Person Company, Califernia ([ suburhan facility)

Over ten years this CEO of this 32-person company estimates that he has had aham X0
workers’ compensation claims, but only about four were back strains, Employees with back
injuries were out of their normal yobs from two days 1o three weeks, This company ts empiovee-
owned The CEQ has one gther manager, and between them they take care of all of the human
resources needs of the company in other words, there is no one person dedicated solely 10
human resources, safety, or job hazard analysis. However, safety remains a prionity. No formal
program exists. but safery discussions wke place reguiarly at monthly, 10-minute” zaikzaz:‘
meetings where emplovees and management stress proper lifting and pcrsaaa% proxcmvc
equipment use He also recerves a safery evaluation each year from his insurance providtrs -

!

The average worker earns $12 Z5/hour, or $26.600/vear. Like the 5-person emplover
above, the CEO agrees that there are many hidder costs and losses in productivity when'
emplovess are out and/or on hebt duty {or an extended period. However, he does whatever he
vat o kerp the sured cmpiovccs working somewhere within the establishment. In his compan},

about 15 of lus 30 prople are exposed 1o WMSDs

H & regulaton this mmpfchcnswt was implemented, he estimates that he'd rely on his
wrade assocanon primarily for informanon on s.compliance responsibilities He typically sends
someone 10 a Seminar 1o be briefed on any new regulations. He estimates that the registration
fees. 1051 ime. and trave) costs involved would bz sbout $2,000-83.000 just 1 leam what his
< company's responsitnhives were This CEO happens 1o be familiar with the kind of study and
anaivsis thar would need 1o be done by 2 professional 10 properly evaluate his emplovees daily
1asks and make recommendanons on chanee 1hat would need 1o be made 1o teduce WMSDs. He
satd o consuitant with this experisc would caniv cost berween $10.00.330.000in his azieaA These

. costs. of course, do not refiect implementing changes i

Tindel's Builder Supply Ine., Knoxville, Tennessee {150.emplovees, 7 facilities) .
Tindell's_ an wndependent building and marenial supply company, bas been in business in
Tennesser for almost 2 hundred vears Tindell's core business is the retail and manufacturing of
buslding materals Added value services provided include insialtanion of garage doors, .
fueplaces. and insulanon Tindell's operates Tour revail facilities and an Instalted Sales Division.
Our mxm?&fzmzme faciliues nclude 2 Truss Plant and a Miliwork Division. The Truss Plant
produces roof trusses and wall panels The Millwork Division produces intertor and ex:cnor

daors




Eighty percent of our emplovees are involved in manual handhng and manufacturiag job
funcuons. The physical demands of these job functions require our empliovees to manually lift,
carry, push, and pull up to 100 pounds several tmes a day. while frequently lifting and carrying
up to 30 pounds during the normal course of performing their jobs. The probability of MSD's
pceurting during any work day is high. f

As evidenced above, Tindell's 1s 3 labor inteassve company. We fimly believe that
Safety and Health are a shared responsibility. Everyone, from 1op management to each and every
employee, must take ownership of his or her safety and that of co-workers. Building upon this
concept and using the program elements of TOSHA's Safery and Health Program Management
CGuidelines, we train our erapiovees in all areas of safety management and empower them to
accem and take responsibility for theyr safety and the safety of their co-workers, A ‘
comprehensive Safety Management Manual detailing Tindell’s commitment and belief 1 safety
was deveioped and implemented during June of 1995, All employees attend Safety Management
Tratning sessions and are askad for feedback on and commitment to achieving our safery’goals,
As a result of our efforws, Tindell's is parucipating in OSHA's SHARP Program and has been
nominated for OSHAs STAR Award Our incident Rate has been reduced 40% and our LWDI

bas been reduced 50% l

H

Tindeil's has successfullv managed all MSD injuries over the past vears. Howwcr with
unplemeniation of the Enzonom:cs Rewulations, as drafied, Tindell's believes the costs wuid be
so exorbitant that 1he already verv iow profit of the building material industry could be rc;duced
1o the point of foreing the very small companies (1-50 employess) out of business. Depending
upon the number of MSD's incurred. businesses our size would “struggle to survive” Even a 1%
ncrease i operauny costs threatens the connnued viability of a building material business. The
very compeiive nature of our busingss forbids the “passing of these costs 10 our customers.”

Duning 1920, 1987, 1998, Tindell’s had 8 MSD-related injuries. Tindell's paid 2 total of
"$1 438 for medical rreatment of all of these injuries One employee was on ligh duty two days.
ane for four days, and one for three davs All other emplovees reumed o work duty the very
next day The number of davs of hight duty was low enough that co-workers were able (o
increase therr workloads 10 compensae for the recovering employess. No replacement workers
were necessary Companng these ¢osis with the proposed Medical Management Removal
approach allowing up o 91X months at 100°s salarv/benefits, the costs for these same MSD
smuries could be 5173.280 These amounts do not take into consideration the additional costs of
reguired trasasniy, 100 analvsis. and workstsuon/sob redesign, Plzase see the anached Cost
Comparison of Medical Management Removal

%

Tindell's strongly opposes the adopuion of the propoesed Ergnnomics Regulaions. We

firmly behieve that alternatives exist that would not increase our current cost of $180 per WMSD

0 a cost of $21.660 per WMSD ‘ ;

+




TINDELL'S MSD's 1996, 1897, 1298

Year SD Days Lost i
1906 Neck Strain 2 Light Dury 51 , ‘
1996 Back Straim G 50
1996 Pulled Muscle- 0 45 |
Elbow b
Total Megdical £266 P
% Total Medical 1%
% Taotal Injuries 30% .
!
i
1997 Back Strain 4 Light Duty 3475 k
1997 Strain Biceps 0 \ 184
1997 Swrain Gromn ¢ 96
Total Medical $755 . J
%% Totsl Medical %
%o Total Injuries , 30% i
!
. 16598 Back Strain X Laght Dury £277
1968 Shaulder Suvamn ¢ 140 )
Totsl Medical $417 ' |
*s Total-Medical 9% .
% Total Injuries 13%

I Total Cost for three years §1438
Using Medical Management Removal scenanio would bave cost $173 280" assuming same

uagcsfbcnef'n cost for the three vears  This cost represents Medical Management Removal
only and doss not wake into consideration the additional cost of Management Time Training,
Jobe Analvsis, Work Stanon and Job Redesign

F2

* Ser Cost Companson Medical Management removal
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Cost Comparison Back Strain/Sprain ‘ |
Medical Management Removal |

Cost of Injury Now. Up to 7 days light duty and then full retum to work with medical cost of
$300. . g
Preposed Regulations: Recovering Employee -Up 1o six months plus costs of
= Physician visit @ $3500 per month X 6 months = 33,000

»  Emplovee Wages 84758 X 26 weeks = $12.350@33% = §4125

« Employee Benefit Cost 5200 per month X six months = $1200
: ' Total SB32%

Plus Cost of Replacement Warker:
» Pre-employment Screen = $1BS
o Wages $475 X 26 weeks = $12.330
.« Benefits @ 5200 per month X 4 months = S800
Total $13,335

Toral Cost of OneClaim $21.650

Lipon return to work of the recosering employee unemployment and lavell costs will be
incurred for the replacement worker. . ] ’
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General Questions

The following are my thoughts on the General Questions provided by OSHA. | have addressed
only those | consider 10 be extremely perinent 1o my industry in respect 10 the cost and burden of

compliance,

|3 The draft standard ts not clear My experience flags several definitions as real problems
in implememation and in protecting my company from overzealous enforcemem officers,
1've asked my legal counsel (0 help me to explain our concems. The comments bciew

reflect these concermns i

Definitions

Heavy

Significant Part of a job
To contribuie to

Problem Jabs

Gengral Questions 1 and 13 are so closely related that they are appropriately
addressed as part of the same discussion  Essentially, Question | asks whether any
provisions are unclear and Question 13 asks whether we have any concerns about hnu
the standard would be enforced  Our answer 1o both questions is an emphatic * ycs*'

{e is our undersiandinge that OSHA ruies must satsfy cenain legal reqwremmz&
Thev must be wrinen so that they can be understood by both those reguired 10 mmpiy
with them {emplovers and emplovees) and those charged with enforcing them (OSHA
comphiance persennel)  They must be reasonably necessary and appropriaic o comml 2
sigmifican: risk  Fanally, in the effort to advance workplace safety, OSHA may not um a
blind eve to the consequences of measures which it would require but which would
undermne the operatronal and economuc siability of the American workplace in our
view  the draft rule does not satists these requitements.

Drafs Sections 1910 2001aN 11 and {31 and 1910.502{¢c) use the 12rms
“manufactuning operanons” and * manual handling operations” as trigwers for specified
compliance sbliganions, and define those terms tn draft Section 1910512 We belscvc ,
comphance obhyations under ans 2140NONMNCS Mmanagement program standard s&wld be
himited 10 appropriate harard informanon uniil the eccurrence of 2 WMSD which fheets
the foliowing critena §3101s an OSHA 200 recordable; 2) it occurred in a job where the
WHSD hazards present are ceasonably Hikely o cause the type of M3D reponed; and 3)
d results in 3 lost workday case with more than seven days away from work f

It 55 not enough that 2 work achiviy may “contribute 107 2 WMSD. The us; of
that ambiguous phrase simply mnvices a debate ovee what is 3 significant contribution and
whar 1 an incidental contnbution  In any event, the standard should be tiggered only if
the work activily, without coninbution fram any aon-work acuvily or non-regular work
acnvuy, is reasonably bielv to cavse the WMSD. That is the only fair and reasonabie
way of ensuring that emplovers will be required 10 control only those hazards which are

|
I
!
'
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both significant and under their conwrol.  Of particutar concern is the implicationi that the
standard would be trigeered where work did not cause but merely aggravated an'injury
sustained during 3 weekend athletic activity {e.g.,  softball game). If the language
“likely to cause ar vontribute to™ is retained, then it is essential to re-insen the following
~ griterion in defining a covered WMSD in Section 1910.500{a)}3): “a significantipart of
the injured employee’s regular job duties involves exposure 1o these hazards.” luis also
essential 1o clearly define the phrase “significant pant.” Expansion of the wigering
phrase from “Iikely to cause™ 1o “likely 10 cause o contribute 10” will probably preclude -
most empioyers from making this type of determination without the assistance of cutside
consuliants with expertise in ergonomics. The demand for this experiise is hikelv to
exceed the supply. especially for the free services currently availabie from the suate
consultative services

“If the triggering approach of the draft siandard is adopted, it is critical 10 define
the triggering 1erms so they are clearly understood, Unforrunately, the definitions in
1910.512 simply add 10 the confusion,

To qualify as 4 "manual handling operation,” the activity must. 1} “involve
exertipn of considerable force because the particular load i1s heavy or the cumulative 113}
of the loads during a workday 15 heavy.lJand 2) be “a significant part of the employee’s
regular job duties Thas defimation 15 not understandable. " Firsy, it is not clear what would
be considered “heavy or an indwvdual or cumulative basis $o as to constitute an exenion
of considerable farce There 15 no reltable dose-response data thay could be used 10 give
some practical meamng to these terms for the multitude of tasks performed in American
workplaces  Nor would 1t be acceptable to use the NIOSH lifting equation which was
designed to be substanually pveranciusive and has never been validated as dcmonmmcd
m the Beverly Enterprizes case .

Second. the definmon of “manual handling operations™ provides no guid:n{:e as
10 what would be a “sigmficant part” of an employer's regular job duties I the standard
s adopled wah this ppen-ended language, emplovers across the country will face the
prospect of two unacceptable approaches to enforcement: 1) the boowstrap appmach {i.e,
theee 15 3 WRESD) and therefore the ioad was heavy and the activity was smmf‘ca&:z} or 2)
the setl-evident approach (e 1 can't define st but I know it when | see it), The presence
of ambiguous enforcement provisions s of panicular concern 1o small business, Because
of hirnited resources 1o contest OSHA citations, those types of provesians ncngm!iy mean
whatever OSHA complsance personnel sav they mean. ;

The tangusee 1 the defimuon of “manufacturing operations” which states that the
acuvitses must be “a swgnthicant pan of the empiovee's regular job duttes”™ presents the
same concers  Furthermore, s not meanmpful o defline the term “significant” as "ot
incidental T OSHA should use a fixed percentage which may not be perfect bt az beast it

establishes an abjcctwe s1andard f

. P
~ Secuon 1910 502(¢) would estabiish a "known hazard” trigger for manufacturing
and manual bangling operanens i fircumstances where there is no WMSD. As .

10
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discussed in the March 25 1elephone conference, the adoption of this provision would be
coumerpmduczzva It would swrongly d:scouragc employers from fully utilizing the loss
contro] services offered by their insurance carriers, from hiting consultants and fmm
performing effective self-audits which might dentify conditions or practices wh:ch could

be viewed by OSHA as "known hazards.” This would be the only way of avo;dmn the
generation of reponts from individuals who might be prone 1o astomatically view the
presence of any MSD risk factors as something to eliminate even in the absence of
scientific evidence that there is 3 significant risk. This provision would 250 encourage
employers 16 challenge workers compensation claims. In its Preliminary fnitial
Regulatory Flexibility Analysis (PIRFA, st p. 6}, referring to the “known hazard') irigger,
OSHA makes the following unsubstantiated and, as demonstrated by the responses from
the SERs, compiciely erronecus statement. “This provision will apply almost solely o
firms that have developed and then abandoned ergonomics programs prior to the
impiementation date of the standard ~ Finally, if this wigger 1s not defeted, we believe it
would be both unfair and mappropniaie to retroactively apply this wigger to events which
occurred and marterials which were generated prior 10 the effective dare of the standard,

%
Section 19210 302(¢) has been descnibed as a “grandfather” clause which, m

theory, would allow those with successful existing programs 1o achieve camplsance by
cominuing those programs A3 the small business participants on the March 2
conference cali made clear, draft Section 1910.502(e) is not 2 meaningful granéfather
clause  In essence. « savs that of vou are in compliance with the standard then you are in
comphiance with the standard  Since it 15 not possible 10 know whether a site is in
compliance with the standard. 1t will not be possibie 1o know whether 2 site 15 in |
compliance with the “urandfather clause © We address the™feasibility” requirement in
the discyssion of Secuen 1910 $05%(a)

CSection 1910 303 rases a number of concerns. First. Sections wm‘sosza’; and
{b K31 state that an employer's policies must not discourage emplovee reporting but fail 1o
acknowiedue that necessary and lewitimate employee discipline will have tha effect,
There should be an expheit exempuon for emplover discipling but not an affirmative
ebligauvon 1o take duciplinan acton under threat of ctaton as proposed in the draft
safers and health program vule Second. Secnion 1910 303(b)(2} cantaing open-ended
lancuaye tequinng empiovers 1o do what 2 compliance officer ultimately says is 3

"necessary 10 meet they sesponvibiliies T Agatn, the presence of ambiguous
enforcement pravisions 15 of particular concern 1o simall busines:  Because of izmz%cd
resources to contest OSH A citauons those types of provisions generally mean whatcvar
OSHA compliance personnel sas they mean 3
We understand the axency 's mierest in encouraging proactive activity. However,

wiven the lack of rehable and obiective measures for verifying the existence, severity and
cause of most WAISDs, we are concerned that the provisions requiring the employer w
designate a person 1o receive reporss and symptoms of WM3Ds and o establish & process
for recerving those reports would be enforced in ways which are counterproductive. An
emplover should be pormitied to encourage employees 10 repont any “problems” with
their jobs and 1o sohait informanon from employees on thar basis. An employer should

i
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not be required ta ask employess (per Section 1910.505(b}21(i)) whether they are
“experiencing signs or sympioms of WMSDs” given the pervasive presence of MSDs in
our society and the suggestive power of those types of questions. We wonld strongly
object to this requirement under any circumstances but it is particularly goublesome in
hight of the proposed medical removal prevision. It would create severe management
problems, encourage a rash of unjusufied complaints which would mgger bcncf’ns under
the unjustfiably broad medical removal provision, result in a gross mlsaliocazm of
resources and, in combination with the proposad medical removal provision, ﬁmazen the
financial viability of many small businesses. o

Alang with the medical removal provision, Sections 1910.505{z} and (¢) are the
most troudblesome provasions of the entire draft standard. Section 1910 305(a) states that
if there are hazards that are hikely to cause or contribute (10 any d:ﬂrtc) 10 3 WMSD. the
employer rust “ehminale or control the hazards 10 the extent feasible” In other words.
if this provision were enforceable, it would reguire the employer 1 reduce the WMSD
hazards 1o ZERQ, subject only 1o the hmits of feasibility which in the OSHA context
have traditionally meant what s wechnically and economxcally feasible without biinging
industry or an industry segmeat to the brink of economic ruin, !

Sccziazz 1910 505(ei specafizs what an mplmyc‘r must do if WMSDs are stll
sccurnng “afier you have set up the ergonomics program ang implemented the
conteols that arg feasible.” In other words, the “safe harbor™ language of Sextion
1910.505¢e) does not spply until 3l feasible control measures have been
implemented 10 eliminate or contral WMSD hazards. Unless all feasible measures
hzve been implemented. the occurrence of 2 WMSD on & “problem job™ would
appear to establish the existente of & violation of the standard, The January 6, 1999
draft ergonomics standard would have recogmized that employers engage in a tnal and
error process 1o address eryonomics problems Unforunately, recoguition of ihazl
principle was not preserved in the February 12, 1999 draft which sets up emplovers fora
“uotcha” scenano and places those who attempt 10 develop and implement the most cosi-
effectsve solutons at ssgmificant tish of estation and penalty where a good faith effon
. ulnmately proves ineffecuve and a much more costly but feasible method was deferred.

f Section 1910 50512 were enforceable, it would reguite the emplover tt:: reduce
the oecurrence of WASDs o ZERQ, subject only 1o the limis of feasibility which in the
OSHA coniext have rraditionalis meant what i3 technically and economically feasibie
without brinying mdusiey of an mdustry seument 1o the brink of economic num We are
concerned that OSHA has imtiated the review provess.of this draft standard mandated by
SBREFA and asked small business entitigs, SBA and OMB w take vatuable tme 10
teview a draft standard contaving reguirements {Sections 1910.505(a) and () which
clearly appear w be mvalid under well-established decisions of the United States.

Supreme Courn sn what are known as the Beanzene and Coston Dust cases.
o addition 1o Iacking 2 lewal foundation, there appears (0 be a substantial

disconnect between the stated intentions of OSHA's senior staff participating 10 the small’
business review and the scwal language of Sections 1910.505{a) and {e}. The P
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imcz'p:czation which the OSHA panel members would give to the phrase 10 the exicnz
feasible™ in Sections 1910.505(a) and {2} bears no resemblance o the ;zzzcrpzetanon
Federal OSHA compliance personnel and the Review Commission would be expecied to
give 10 (hat phrasc as currently wrinen. This conclusion is based on the mterpresation
which was given 10 the phrase “{easible means of abatement” by Federal OSHA and the
Review Commission when applying the General Duty Clause in the fgm
case discussed below,

: Concerns were raised about how OSHA would define the phrase "o the extent
feasible” in Sections 1910.505(a) and {¢). Dr. David Cochrane, OSHA's Special |
Assistant for Ergonamics, was asked 1o explain what OSHA meant by that phrase. pr.
Cochrane explained that OSHA was seeking a good faith effort from emplovers m;sewz}g
up programs which would require relatively modest changes rather than an overhaul of
American industry. Me illustrated his pownt by staung that a beer truck would remain 2
beer truck—a truck that was used to deliver full kegs of beer. We agree with the
principle undetiving that illustranon. However, we have a real concern that Federal

OSHA compliance pecsonnel would interpret the phrase "10 the exient feasible” in the
draft standard to require that beer be delivered 1n half kegs, quarter kegs, or even single
serving cans. 1o mimmize the WMSD hazards, panticularly where the delivery required
climbing stairs or would be performed by a single delivery person,

i
Our concemn is based not on imaginary worst case scenarios but on citations
which were upheld s the Pepperidge Farm case. In that case, the Review Commission
upheld custions allexang that the lifung of 100 pound bags of sugar consunsed 3
recognized hazard under the General Dy Clause and that substitution of 50 pound bags
at 3 cost of $173.700 per vear was a feasible means of abatement i

It 56 not possibic o determne whether OSHA included costs of this magnitude in
tts estimaies of the cosis of enimneenng conirols costing 310,000 or more lnis ¢
Prebmmanary Inital Repulatory Flexibiliny Analysis (PIRF A} the agency explained thar ins
cost esumates were based on the estimates developed by a contractor  OSHA did not
provide an explanation of the meithodolowy-used or the underiyving assumptions but it

appears highly unlikety that the data provided by OSHA s ergonomics survey and l
QOSHA s contracior were agequate for thes purpose.

In the PIRF A, QSHA explamned that the estimated rates of indusiry complhiance
with the February 12, 1990 drafi standard are based on the responses to a single question
{Have you implemented enuineenng controls®) mcluded in an :rgi}mmlcs survey which
1t conducted appmxzmaz:h 8" VE2TS 240 The question was not “Have you implemented
ali feasible engineersny comrols™  as would be required by the draft standard, but only

“Have vou implemenied enginzening conmols™ OSHA does not identify the size or
make-up of the survey pool of the response rate, or confirm that an adequate definition of
the term “engineering contrals’” was provided 1o the respandents. Accordingly. it is!
gnpossible to assess the valuhty or significance of the survey results  Inany event, we
cannot understand how the } vear old responses 1o the quoted question would be useful in
assessiny the current comphance rate with the February 12, 1999 draft standard which

: |
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was substantially revised from the January 6, 1999 draft. It would be reasonable t'a
assume that the engineering conrols which have been implemented either vc!ummi} or
in response to the requizements of the General Dury Clause were skewed toward 20%:
cost efforts and were not representative of all feasible measures.

P r———

We have the same objection 1o anempts to estimate current levels of comphance
with the training provisions of the draft standard based on § vear old answers 1 zhe
survey guestion "Do vou provide training in the 1dentification and prevention of %

* ergonomic hazards?” In responding to that questltm there is no way of assessing the

breadth or adequacy of that waining For example, it could be limited to lifting ha.mrds
and not address any other WHISD hazards.

‘Section 1910 5053{b) requires the employer to analyze the “problem job™ and any
“similar jobs™ which Section 1910 512 defines as “jobs that tnvolve the same physical
work activities as a problem job 7 Itis unciear whether the phrase "same physical work
activities” refers 1o the sarne manufacruring or manual handling process or 10 the same
physical movements regasdiess of the process involved and, if the latter, how similar they
have to be. A similar yob” is classified as a “problem job™ if the emplovess are
“exposed 1o the same WNSD hazards ™ 1115 unclear whether this refers orly 10 those
1vpes of WMSD hazards which are considered significant, whatever that would mean, or
whether u refers to all types of WNISD hazards which have a probability gréater than
zeso of conwibuting 1o 2 WHSD, or whether it somehow refers 1o both the type a.nd
severity of the bazard

In the past, OSHA has set standards by spraifying the particular measure © be
taken {1 ¢ _locking out 8 piece of equipment} or by specifying the permissible exposure
level Now, for the first e 1o sts history, OSHA is proposing to set what it describes as
a standard by requinny whatever measures are negessary to achieve rero risk and m
miuries PWRED), subiect anlvto the hmits of feasibility. 1n the OSHA comext, if‘%IS has
rradinonally meant what is techmcally and economically feasible without brmgsng
industry of an indusiry seument 10 the brink of economic ruin.  We do not believe these
are permissibie obrectives under the DSH Act and, until the objectives of the standard are

clarified. do not belies ¢ 3t 15 possible to assess the costs, benefus, or feasibility of !
comphance with the draft standard |

|

For non-regulatory approaches | would strongly recommend. i

No new reyulation is necessary Simply conduct 2 public relations cmpzig;z w0
educate emplovers an they responsibiluy for ergonomics injury remediation under the
general duty clause Talk abow a cost vs benefit analysis! That is sure 1o save OSHA
much ume and money and hassle AND. | strongly believe it would achieve the benefis
desired Addinonally, vou will find as you review my comments, that § do not beheve
that ergonomic injuries should be treated any differently than other workplace injuries
currently covered by 3 maniad of regulanions, Separating out ergonomics only puts
addimonal undue butdens oo small businesses trving o make a small profit. Why not

¢
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!
create 2 PR campaign that has the added benefit of creating market incentives for
reducing MSD-related injuries in the form of workers’ compensation savings.

Additionally, as a human resources and safety professional for over twenty vears,
[ am very concerned about issuing a regulation that would be based on prcsumz:é ’
benefits fram rc-cngtzzccng and that 3230 pants an undoe and unwarranied burden on the
employer 10 “manage” workplace injuries that should be left in the hands of medical
professionals. Current public and private sector controls create sufficient incentive for my
company 1o include ergonomics prunciples in its safety program. A siunple PR cmzpa;qn
could kelp achieve gwam results than a formal standard which would not work b;:cavsc
the same shoe cannot it all companies when it comes to reducing MSDs {especially not
until OSHA has a much better reputation carned by consistent interpretation of
these regutations by each OSHA inspector . . . after all. our bosinesses, cmplovees,
and their families’ Hivelihoods ARE in vour hands! You can ruin us with ons
erroneans interpreiation, and this draft standard is rampant with possibilities.)

i

As is cvidens in out profile, we firmly belicve that employee ownarship is pecessary for
an effective safety program However, 10 “invite” employees to announce a potential
MSD goes bevond our commitment | {eel very strongly that certain employees prane to
mahmgering will take full advantage of the ability to c%azm a MSD and receive iﬁi}% pay
with no loss of bencfiss for i months

in our conference call. vou asked me © try 1o separate out the benefns attained by,
addressing ereonomsc injunes s my current safery program, 1 found that we had 8
WHhISDs over the lass three years that cost us 2 towal of $1438 and 9 lighs duty work days
WASDs represenied 30% of gur imuries durmg 1996 and 1997 WMSDs were reduced

10 13% of our snpuries duniny 1998 ,

A checkbist 1s essontsal This pount | brouht up in our conference call discussion.

Without 1. emplovers will have no wav of knowing whzther they have achieved a!i
“feasibie” semedianion under the drafi standard Otherwise, how/who determines when an

emplover has smplemented «ffecine adequate controls for “problem jobs?” t

Thas rule would resuft ;o my changmng the pre-screening process of our company, i
Csereemng out apphicants with potennial MSDs | would bewin requining a back x-ray

addinonal to the drux-alcohot st that » Currently being conducied. Yes. | would worry

abou: porential conflict with the Amencan’'s with Disabiinties Act, specifically with the

“reasonable accommodations” provision However, 1 would worry more that it would

increase my employment pre-screening costs by 3108 {increased by the costof 3

phvsician’s visit and the v-rast | hire between 30-35 laborers a vear.

!

Our “ergonomics program’ consists of 30 minutes of back safety training. which was
weorporated into sut new emplovee orieniation and our annual safety retraining. ‘We
reduced the percent of WMSDs from 30% of our total injuries to 13% ;

}
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We are participants in the OSHA's VPP and use the expertise of the Consultative
Services Division. Since 80%: of cur jobs bave 2 high probability of 2n MSD, we would
have a difficult time paying the cost of Ergonomic Consuliants, Likewise, the availability
of Ergonornic Consultants that understand OSHA regulations would be hard to f‘md in

this area. , ;

As with any other injury, | investigate each claim and leave the remediation in the hands
of the physician. 1t is to my economic advaniage, as well as being parnt of Tindeil's
mission, 10 ensure that this injury 15 not repeated and that other smployees exposure 1o
the same hazard is minimized or ehminated where possible,

Gur safety programs and salery waining has enabled us to successfully reduce our
workers” compensation premiums $0% fram 1998 to 1995 However, implementation of
the Ergonamic Regulations would encourage the reporting of suspect claims Causing an

tcrease in our rates

Enforcement, See #: 3 7.

Costs and Assumpijons

~
-

T

Yes. I'mn aware of my responsibibiies under the general duty clause. See #3 above,
!

No costs associated with compliance with this standard <an be passed on. {see pmiﬁtes?
' !
Table 1. p 8 General commens Mandatory wortk restrictions dunng an empioyvee
tecovery perind and conttnuanon of that employvee’s normal earnings and benefits places
a finantial burden on small emplovers which, in most cases, do not have the luxury of
addmonal s1aff 1o perform those addwonal work duties during the recovery peried. The
cantinuanon ¢f the recovenny empiovee's normal earnings and benefus and the n:cd 0w
hire, pay. and train asother person 1o perform those functions during the recovery ;zcned
doubles an emplovers overhead This could have sigmificant s impact on the fumre of
mdependent fumber dealers ‘

Ccm:nualzun of :z{}tmal carnings and-benefits during recovery is in conflict with
most s1ate Workers” Compensation laws that direct pavment of 66 113 of average weekly

WRYES

To insure 100%e~ wanes and benefits duning recovery periods provides na |
tncentive for the recoveriny emplovee o remum to work and is in direct confiict with state
workers compensatson return 1o work philosophies |
Esnmated first vear costs of 373 without an MED would be ¢losz to our cost per ]
emplovee So the cost to Tindell's would be more hdee 310,950, The first year's estimared
cost with an MSD would be $21 650 See the Cost Comparison Mm.izz:ai Management

Removal |
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I believe that businesses that do not have a full-time person 1o address “human resources™
should be considered small employers. In our industry, that would typically apply 1o
companies with 50 or fewer emplovees.

The basic elements, minus the medical management clement, are present in the proposed
health and safery ruie.
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Specific Questions

3.

A WMSD is a physical condition that is recordable on OSHA 200 togs and that occurred

on a job whers WMSD “hazards are present.” "Hazards present is defined as “reasonably

hikely 10 cause or contribute to the type of MSD reponed. The phrase "to conmibuie 10"
underrmines the employer's abiiir} to providc evidence to CONEst an injury as occurring
on the job. “To contribuie 1o” allows injuries from all of Tife’s activities. whether on the
1ob or off, 10 become the respoasibility of the employer,

Having a triguer at one yecordable injury is not realistic. This trigger appears purely to
create a burden on business Having a trigger as t!u: “frequency of severiiy™ warranted

would be more reasonable ;
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Medical Management " :

I amn highly opposed to this provision | recommend as an alternative treating MSDerelated
injuries like all other work-related injunes. We should keep the diagnosis in the hands of the
mcdlcai professionals to determine whether of not an injury was incurred as a result of zhe
person’s job (see comments on “1o contribute to” language above). _ i

Placing a time Bimit regardliess of the amount of time, for providing “no cost o empf(}y;:t" work
restrictions sutomatically riggers the potential of 8!l cases to extend the recovering period 1o the
maximum period of time - be 1t 3 months. six months, &tc. A tme himit potentially undermines
the abitity of the wreating physician 1o medically manage and treat the recovering emplovee. A
malingerer will understand the nature of svmptoms to portray in order 10 extend the recovering
period to the maximum, , ;
. Allowing income “from emplovment with another employer”™ to offset the emplovers obligation
to mainiain wial earmings during recovery provides: (a) the recovering emplavee the opportunity
1o earn more than 100% of “normal camings”; (b} the "other employer™ the oppornmity 1o hire
an entire workforee of “recoverng emplovees” at subsiantially reduced wages, which may
chalienge the Federal Minmum Wage, (¢} the employer 1o suffer the cost of the recovering
emploves and the replacernent worker dunog the recovery penod.

OSHA has anempted 1o justify this provision on the ground that there was no maditonal QSHA
standard 1o prevent WMSDs and that prompt reporting of WMSDs was therefore important 1o
achieve effective management of WA SDs throush a programmatic standard. This explanation
overtooks the fact that OSHA has developed a programmatic standard rather than a raditional
health standard because QSHA has been unabie to develop the dose-response data that forms the
basis for tradimional health standards  Furthermore. OSHA has, in effect, defined the injuries or
conditions to be prevenied on the basis of OSHA 200 record keeping rules because the existence
{ most WMSDs cannm be either venfied or disproved through an oblective medical diagnosis
Thuy 1 an divect contrast 1o the abilinv 1o quamify the exposure and verify an objective diagnosis
of the medical imury or condition Bieeenny medical removal under OSHA's corrent health
standards For example. medical remos al under OSHA's Jead standard is miggered where the
averzue of the last three bload samphing tests conducted over a peniod of six months shows &
blead 1228 tevel a1 or sbove S0uy 1004 of whole bicod
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WAREHOQUSE Prane. 612623120

Fax: 612-82%-910¢
C OMFQ&? Emay saies @ murphywiltehouse co-
WEDSAE wwwW.IMUIBhyWaI s nOUSE CO™

70 24h Avenue S.E.
shnngapois, Mewesols 55814 B . . March 31, 1999

H

Re Small Business Perspectives on the OSHA Proposed Ergonowcs Program
Standard, /12/99 Draft _ o

F

Desr Federsl Small Business Advisory Review Panel and OSHA: ;
Murphy Warehouse Company prides sself on being, ot this point, a sucgesshul familyé
owned ang run business with 170 work associstes: We have grown since 1804 by |
treanng Our associates as family  As such we work and view our sssociates as vaiuable
assets, which require safeguarding 1o the best of the company’s and the individual's l
ability We therefore have had a formalized safety and ergonomic program for over 10
vears now  Therefore my comments will be based upos this perspective

The 15sue before us is pot do we want to safeguard our working sssociates, but ssues

" related 10 the following
¢

1 How do we sccomplish safeguarding the ergonomic guaiity of owr workcrsi”

2 How can we gt O3HA 1o become 2 valued parinet 1o business and workers 10

providing 1echnica! heip and suppon {v§ just being s ;mnmve ang pﬁnzshmg

reguiatory”

How can we develop & program that works 1o protect workers while being ;

economicaliv frasible for a small business emity 10 run?

* 4 How do we dacrmune the level of individual responsibility reguired by an
cmployee”

¢ How do we ensure that an intdhvwdual employee approaches therr Job with

nis‘her own saferv annude for themnselves and others in mind?

i

A WP T T

B testimons here | wall first aghleght a few kev pornts you must consider for 2
successful pragram  The second poruinn of this testimony will comment on select
secisons of the proposed ergonomics program standard

PART ]

KEY POINT 1 « Individual responsibility and accountability

To be successful bere we need gll parues working together as a team to acheeve the same
goal If one pan of the team 15 non responsible o shows no active panicipation, how can
we expect success” How can we achieve success if the focus of all effons (e the |7
ndrvidual worker shases no tesponsibiluy for the process and the resultant outcomes? |
beheve firmiy that all sndesiduals are accountable to 2 certain degres for their own
acuons I a worker s properly trained and invoived in the improvement process bul

chooses 10 1gnore o7 a0t 85 hesshe sees 1 for them and then creates an WMSD, why
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should anyone else but the individual be held responsible for their chosen amons" Under
~ the proposed standard, the employer is always the victim. Is this fair in anyone’s eyese?

Should a company that truly doesn’t try hard to work with its workers at reducing
WMSD's be penalized? Absolutely yes! But on the other hand, where 2 company i
making an honest effon 1o comply and a worker doesn’t follow the rules, then it s oaly
fair that the standard carry provisions for individual worker accountability. .

Qur nation fought a revolution, two world wars, two Asian conflicis, and a cold war 1o
secure our collective and individual right to personal freedom. With personal freedom
comes personal responsibility under most of our laws today.

During our telephone conference call on March 26™ with the panef, it was poimed out
that OSHA does not have the regulatary authority to hold the individual worker |
accoumable If this is true, then OSHA should joint venture this standard with the
appropnalc authority 10 ensure worker accouniability! Please understand that I do not
continue 1o reiterate and edvocate for this policy without understanding the legal hzzrdi
.that mav need to be overcome 1n Washingion to implement. However, 1t seems that not
doing so is patently unfair to an employer It also seems a bit ridiculous and counter!
intuitive 1o develop a regulation where the focus is not responsible for its personal
decisions and actions which have a derect 1mpact and/or conmibutory facior towards

possible WMSD's l
KEY POINT I « Measurement of “Good ?:’?zh Effort™ ’

The entire standard rasses the question of “where is the fine to be drawn for mcasurin;g
good fath effort” in meeting standards that rely heavily on 2a ndividual company’'s
perceprion and interpretation of WMSD situations and probiem jobs when words such as
“reasonably tkely”, "to the extent fcanbie” “kind of program depends on extent of the
problem™ “intended purposes”, "sigmficant pan of ", “basic obligation”, eic are used.
How does one know whete they sit s rzaily the question bere ) i
Now if OSHA's culture and reputanion were one of assisting employers and employees as
trusted advisors ¢ bettening ihe work environmen, then 1 think the looseness in the
{anguage 1 very approprsic and reasonable However, with OSHA’s current cloud of a
punitive cutture and & lustory that displavs the perception that “businesses are bad guys
afways oul (o screw the workers”, why should we expect business not to be leery and
unbelievers in the process® With tha rype of cloud over its head, how can we expect.
business o see this a5 3 winwan action”

To be successful here we need 20 OSHA that 18 supportive of business and its workers,
An agency who's primary responsibiity and chaner is 1o first give assistance and o be 2
vatuable resouree (o imndustry . Then, and only if then, the company shows no “honest
efior” then nail them with punitive measures

{ | L 0264 3
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OSHA must become » friend and trusted advisor g order for true short and long-term
success to happen, [ urge the panel and OSHA to seriously consider and heed these
words. P
: | .
KEY POINT 3 - Economic Impact i

Mo small business can readily absorb the costs of implementing this standard, Our public
warchouss industry’s annual profit margins runs only 3-8%. Ax a service business in an
industry that sweets rate reduction pressure on 8 constam yearly basis from companies like
Nabisco, Abbott Laboratories, Rass Laboratories, Bristol Meyers, eic. we are not in a
position 10 pass these costs on  Absorbing thas level of cost would stop all capital
expenditures required to keep a viable business running. _ I

i
In addition, as a company we find that the low end of compensation for a Teamster, fully
benefited warehouse worker is $48,500 Ouwr employees vaiue working with us and know
how competitive our public warehouse environment is, especially against non-union |
companies, The standard program as currently drafted requires too much documentation
We gstimate ¢ven given our ten-veas Stant on an ergonomics program, that four to five
hours per day, for thiee to five months are needed by one manager to minimally get this
program up and running  Once established, we hope we could meet the standard’s
requirements with only 25% of this manages's time. Add in the training and safety
reminder session times” for us and we would see 1013 hours of worker time and 75§
hours of management ume needed the firsl vear for 3 cost of $79,013. Year two would
need $62,057 10 mainwain the ergonomics & safety program. Jugt to remind all pur |
workers on 2 momhiy basis abowt safery and this program will cost 3 mymimum of . !

$26. 558 neear  (See exhibn A) Agam, we are not in a position or an indusiry that 1s able
1o pass on these additional costs 10 our customers

i
in order to Mi;} small businesses accept ths Program. especiatiy given their inabiiizj; 10
pass the cOsts on 10 thar customers theaugh their pricing, we need o be creatve in
findeng 3 solution 10 lzssening the financial blow  Instituting 2 full tax credit in the first
vear of purchase for any ergonomic reinted equipment would be very beneficial X
Couphng this with the gran of & partaal tax credit in the first three years under this new
program for soft costs such as worker trammmng and involvement hours, management time,
consultant fees, etc should also be connidered  One idea for the paniial credit concept)
mav be 10 offser 70% of related sof costs up 10 @ maximum yearly figure of $30,000 for
firms with 500 workers and less  Anempung to pravide this type of assisiance 1o smaller
bustnesses will help reduce the hurdie rate for maoy of them in trying 10 achicve success
with this program

KEY POINT 4 - Jsint Development of Model Ergonomic Program
Since we ali agree that we want healithy and productive \mrker;, why not then have

QSHA and the vanous industry trade groups work as pariners 1o develop model :
ergonomic programs that all businesses can use, Let's get the experts1o work m,g::thcr to
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properly develop job hazard analysis and programs for key jobs in every industry. Thzs
would greatly help not only big industry but also obviously smaller businesses in
complying with any proposed standard. ,

i
For our public warehouse industry I ean envision madels being developead for case
picking, packaging, and recoup type activities. I can see forklit mounting/unmounting
and ridership models In the office | can see data input activities and waorkstation dcs:gn
as poential candidates | E

!
COwr industry trade association, the Inrernstional Warehouse Logistics Association |
{formerly called the American Warchouse Association), is capable of working with
OSHA onthis effon. A recent example of 2 successful joint effort berween our trade
association and a third party is our ISG.9000 Cenification Program. This is a program
which has select portions of it standardized for owr public warehouse industry which
allows the small warghouse operator 1o have a reasonable chance of reaching IS0-9000
cartification  The cost s also very atractive for the smaller business given that it has
been developed by the associstion for a number of members vs. just having one company
coniract with & consultant 10 perform the work, et l

KEY POINT S - Ergonomics “Fitting Jobs to People”

" Pursuant to Section 1910 312, which defines ergonomics as the science of finting jobs 1o
prople, we need 1o vistt this concept for a moment. In our system of democracy we are
all equat under the law  The results of biological evolution however, have oot conferred
upon evervone equal strengths and weakpesses in mind, body, and psychological
makeup Therefore, it seems reasonable that not all people are good and safe fits for all
wbs (ot - this presumes that efforts have already been made W redesignajobina
“reasonable manner”™) Where 1n the standard do we recognize this natural reality arxl
therefore recognize thay all workers are never going to safely and properly fit imo ccnwn
1obs :
This 1550z 15 a senious one which we must address in order 1o have & reasonable chance at
sutcess i implementing a proposed ergonomig standard that is not unduly burdensome to
gmpiovers as well a3 workers Rarmificanons of recognizing the principle that we want 1o
ful yobs 10 people vel recognizing that biclogical evolution has rendered not everyone the
same, raises some further pomts of consideration as follows: : ;

A Individual Physical Conditioning X
How shouid we deal with situations where 4 worker enters into 2 pmfcssmn
such as public warehousing which is Dy 11s very nature an active, phys;cal
profession which requires hifting, pushing, pulling type activities on at it:ast a
periodic basis  How do we then deal with the personal choices that 2 worker
may make over the hic of his or her carcer which impact therr individual
physical condition to perform the 1asks of their chosen professiononan
ongoing basis  For example, let us cansider the individual who through their
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own lifestyle choice becomes overweight based on weight 1o height chains as
established by the inswrance industry. When the individual first siepped into
the profession fet us assume that they were in fairly good physical |‘
conditioning  As time goes on their lifestyle choice off the job renders them
overweight and basically out of condition for the type of physical activity
normally associated with their profession of public warehousing. How isa
company supposed to respond to this choice by an individual, which impacts
their susceptibility 10 WMSDs,

. Aging

Let's look a1 another siruation, that being the issue of aging. It is & well-
known fact that the aging process naturally takes us toll on our muscies, |
joints, and general state of health. We also know that &n individual through
choices that they make s various nutritional type pracuces and physical’
conditioning rype aotivities can improve Or at least delsy the spred at which
the aging process moves through ones body.  Since we all agree that the aging
process is 2 natural process that we all are subject to, how does the proposed
ergonomic sandard want 1o deal with this imponant situation? The realxty of
it 1 that a person eniers a1 a young age the warehouse profession and can
pcd‘om all of the dunies on a fairly easy basis. As time rolls on, even
assuming that they maintain good nutrition 2nd ph}*s:zal conditoning i
practices 1 thesr oﬂ’«dut» life, one must assume that aging will ;;mcmxaiiy
:mpa::t and/or contribute 1o possible WMSDs. !

- H

The implication of the ape factor raises the predicament that an older worker
may ask of be required by the company 1o perform other duties with less?
exposure to WMSDs  The question that this raises is - “Daoes this become an
issue of discriminanion under our laws™ What do I tell a younger worker who
now has 1o perform all of the heavy and tiresome physical activities in our
warchouse faciiny because the older workers can’t or have been reassigned 1o
reduce the comnbunion factor for future WMSD's in order to meet the
proposed standard we are discussing here  In our union enviroswnent | would
expect gnevances 16 be submutied since this does seem 10 be an issue of
discnminanon  Even of we were no1 working under union bargaining
agreements, I believe as the employer that this does set up an unfair situation
for the older as'well as potenually the younger worker,

“Contributing 10" Issue
¥

N #
The issue raised sn the proposad standard regarding "conuriburing 107 issues
related 10 WMSD s are most unsetthing. The fact that people are not
necessanly the same biologically 15 & senous 1ssue for those of us who are
irying 10 do the nght thing  This whole area severely puts any small business
inte a no-wit ind' Why do | say this® Because under the Jaw, an employer
15 not allowed tn any manner, to kave a say in the off-dury lifestvie of a



s WE

worker. However, 1 think we would ali agree that off-dury lifestyle choices
have a direct bearing on your entire life and physical condition, and therefore
when you walk in the door ta go w work, your lifestyle choices have
obviously contribined o your potential for 8 WMSD condition. Unless the
new proposed standard can recognize this dilemma and come up with 2 way
that is fair 1o all parties, it is not & reasonable sandard as proposed. It places
the entire burden upon an employer without any consequences 10 the warker
for choices ﬁm they make under our QEMOCTRIC society. -

KEY POINT 6 - Economit and Environments] limpact Auusmem-(,’mss
Regulatory Conflitt Assessment.

Because of the significant impact this proposed ergonomic standard would have on
iduvidual businesses, the economy &s &8 whole, groups of workers within a business,/and
the individual worker, 1 feel that the proposed standard meets the test for requiring an
economic and environmenal impact assessment study,  This assessment, 10 a cenain
exiens, has already been staried by the very nature of including the small business input
sang sought by, for example. my parucipation on this advisory commitiee [ do know

that other business imerests and other interested parties input has also been sought u&dcr
the greater scheme in the review of this proposed standard. _ :

i
]
i

During our panel discussion with OSHA representatives on Friday, March 26”, it became
clear through the various comments rased that there is much concern for how the !
propased ergonomic standard impacts other existing regulaiory laws presently in place by
the goverament [t also ramses funther serious concemns as to the inpacts on various state
laws regarding workers compensanon and other workplace conirol conditions

To sight one simple example, we discussed during the conference call the issue of the
receipt by our pubhic warchouse indusiry, of products from overseas in ocean containers
that are more bkely than not floor Ipaded  Wha! this means is that the warehouse !
envonment will ofien recence $6-100 pound bags and/or canons directly loaded onto the -
Noor {1 e not on 1o paliets, which aliow mechamzanon 1o unload). The univading of
these imiernational contaners s 2 tough manual job which most of my employees and n
discussion with others 1n our industny their emplovees also do not like to do  In fact, not
only do they not bke 1o do . but they stlow the company (¢ hire temporary workers to
perform ths back breaking task o order 1o safeguard themselves, even when times may
be siow for their own workloads  As an emplover, | very much respect this issue when it
comes 10 my workers safety and would want te continue 10 respect their wighes in this
regard  On the ather hand, | aiso recopmize that, by this indusiry practice, we have
merely shifted the burden onto someone else and in this case, the emporary employment
compames which have grown sigrificantly in these past few years. §
The 1ssue raised here has duect smpacts on intermational wrade, which far exceed the |
scope and authomty of OSHA 1o contral OSHA's proposed standard by its very nature
would suggest that the loading pracuices of the rest of the world should conform 1o wha
OSHA feels 1s ngh for US workers  Though | may be sympatheic 1o this ghii{;inphg? in

o e DT i

L. 6269 !


http:recognl.ze

i
|
;

: -
all conscience is it 8 reasonable position for the United States government to take when
much of our economy is driven through international trade. The countries in which these
products generally come from, whether they are Eusopean or Pacific Rim in nature, are
countries, which can often be characterized as tow-tech environments with # large |
number of available prople who need empgioyment oppormninies.

Druring the discussion of seetion 1910507 (¢1-3) regarding medical management, it
brcame very evident during our discussion last Friday that representatives of the |
commiftee were also concermned about conflicts with states rights over the setting of their
warkers comp laws and other workplace condition regulations. Because of this, 1 also
believe strongly, that this proposed regulation must include as pan of its mmpact
assessment process, a review of the conflicts with states as to what OSHA is proposing
since it is now in direct conflicy wath many staies as proposed, E
The proposed standard also s in direct conflict and therefore raises concerns on be!:aif of
the businesses s 1o what iaw do they 1ry 1o meet firgt when 1t comes 1o such things zs
EEOC. ADA. and other workplace regulations. I know that raising this issue of an
impact assessment which looks a1 cross-regulatory conflicts potentially raises 2 majar
hurdie 1o the acceptance of the proposed ergonomic standard. Byt we must keep in mind,
that businesses today are faced with an ever growing sad often conflicting, much less
often incoherent senes of regulations that they antempt to meet.  Any small business in
todav’s environment has an anpossible task of being in compliance with all regulations
imposed by our presens state and federal povernments. Though we would a1l ike to
beheve that we are all in compliance with evervthing, it is physically impossible 1o do,
especially when we are faced with a proposed standard which has bees shown by two,
simple examples above 1o already set up conflicting scenarios for buszacss Thcrefar:
this proposed ¢rponomig standard must go through a cross-regulaion: et A5SEE8M

- process before 1t can continue further {

PART I

" COMMENT ON SELECT SECTIONS OF FROPOSED ERGONOMIC E
STANDARD : L

1916-502, Figure | Flow Chant

Ciear, concise and understandable as presented
1910.502 ¢a) “Emplosatts {and their designated representatives)”
To make this program successful gll parues must be directly responsible and active
parucipants  The individual worker, as well as their designated representatives where |
appropnate andsor necessany, must both be involved  In other words, where a' designated

rep ts part of the process, the worker must be mvoived directiy also,
i

i e e e w.,\‘ H 9
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“may use any form......"
zfxzzt employees are able to undersiand”

.and providing information in the languages employees use and ar feveig they
gam;gre}mzd :

%

|1910.504 Communication of information ‘ i
: t

)

|

i

|

I commend the proposed standard for trying to be reasonable in understanding the it
levels of communication abiluies that exist in our workforce. However, my concem rests’
with the burdens that any smali business may experience in attempting to meet this
standard to the letter of the faw  For example, who will interpret quotes 2 and 3 above as
1o its adequacy the worker, the employer, or the OSHA inspector? !

No small business that | am aware of, much less ourselves, would be able to afford 1o
provide any of this information in other than the Enghish language. In fact at what point
4o we assume that our nation’s official language is English and therefore it 15 the ultimate
fcsp{;mzbzlnv of a worker to learn English 1o function in our society? 1 do not raise this
issue without realizing the sericus conseguences implicit in my argument. [ am not
mieresicd in discriminating agatnst any potential worker because of language barriers,
My comment 15 based on the premise that is it reasonable 10 expect any business, mm:h
jss 2 smaki one, 1o carry the burden of society in assuring that 3 workes who does not
speak the native official language of the society in which they now live dogs 507 A foie
that OSHA could play 15 10 provide assistance to any company where language barviers

_are a major issuc in order for 2 company 10 be able to communicate with its :mpiayces at
ievels that they can comprehend

The whole 1ssuc of at what level an individual comprehends 10 me seems to infringe upan
a certam level of privacy  in other words, how do 1 deal with a group of employees -
where the scale ranges from a college graduate down to a leve] of someone who qua
schooi after the age of 16 and who has ied 2 e which can be described as “street |
onented” vs academic onented A small company can only be expected o do its best to
comraunicale to sach and every one of s emplovess, but to place & burden which carries
with 51 the imphication of & future violation and thus punitive penalties seems 10 me

unfai }

<

We have experienced even i our company, located in a part of the country where the
peneral gducanion fevel is fardy high and good, we have seen situations where employees
have been through rainiag, signed the proper documents attesting that yes, they :
understood i1, and then they go out and do the opposne of what their training mqucstcd
and/or reguired them to do  in all ecalnty, this 1 Aot a situation that is UNCOmMmMOon, not is
1t 2 ssuanhion that vall go away given human nature  This again reinforces my earler
argument that a worker must be required, under this proposed standard, to carry some
personal responsibility and accountability for their actions once they have been through a
reasonable trasming process and especially when they have shown through documentation
that they have attended and have either passed tesis or aitested 1o the fact that they
understand the informason tha! was provided w them. ;
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1910.664 Line 211 *Violation of this standard”

If it is our interition through this proposed standard to help safeguard workers, why then
s it necessary to discuss “violations™ This whole issue g5 § discussed under “key poimt
2" and which has questions which anse from sections 1910.5G1, 502 and 505(b), that if
an employer and the employees make s best effort decision, then how can anyone be in
viglation of a proposed standard per se given the latitude 83 # is presently written? i
Again, I repear myself from earlier - OSHA should become & trusted advisor and friend
of industry and workers, and give up-its prisnary role as a punitive enforcer of regulations

which at best are decipherable only by expernts in the field and/or attomeys. i

1910.506 Training X

: !
In our program here at Murphy which we have been operating for over 10 vears, we have
fuund the use of appropnate accidents excellent case studies 10 communitate with
cmplovees safery 15sues and grgonomit process concerns. For example, 1n our case
studies, we Jook a1 what went wrong, why it happened, how to prevent it in the Rature,
and through this we 1ry 1o reaffirm 4 safery attitude in afl of our employees. 1 would
- encourage the panel 1o also consider the concept of case studies that arise within any one
company as excelient 1pols for remnforcing anv ype of ergonomic and/or workplace |
safery cutture  Aceiderus will happen unfortunately and though no-one in their right 3
mind wants a worker 10 be injured, | do think that 1t is appropriate to ook gt u from &
different angle and say that when an accrdent does occur, aise Jook ot the positive side of
it 1n terms of how 1t can kelp us to reinforce vur safery artitude so that other employees
¢an iearn from others misfortune

1816.507 - Medics! Management

Linder secuon 42, 1 1s stated that we must ensure those employees” privacy and :
confidenualuy regarding medical condawons | don’t believe anyone disagrees with this
basic premise However what 15 3 business to do when an HCP finds a related o
unrelated 16 2 WMSD condition 2 medical suuarnon, such as a heart condition, which
could jcopatdize an emplovee s future health and/or comsibute 10 a Rature WMSD
conditson Why should this information not be provaded to the employer in order 10 help
protect the worker in the future, given that 1 1s now a given knoww medical condition?

|
~ Where does basic Jogic enter into this equation in the safeguarding of an individual é

whether they are an employer androf the worker under this reguiation? Agamn, let me

siress | have no qualms protecting emploves privacy and confidentiality, However, how
15 3 company ¢ protect 1tseif and us other emplovees aganst the risks ~ financial,
phyvsical, emotional, and percepiual - i 1t is found afier 8 WMSD is created or, a worse
situanion happens, just because the company can not be informed of a truly serious
medical condition that arese dunng an examination pursuant 1o meeting the jetter of this
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ergonomics regulation. We need to put back into this regulation and our gencral day 10
day funcuoning, a sense of reasanableness and logic. ;

in Hem &2, it states that an employer is to maintain an ermployees’ total earnings when
under work restrictions due to 3 WMSD situstion. This directly conflicts with states’
sights 25 1o their individual workers comp faws and regulations! This starement alone
31565 FENOUS Questions as 1o how an cmpicycr 15 supposed 1o meet conflicting regulatory
demands put upon 1t when they are not n syne.

Section ] discusses providing duties that fit within the medical restrictions placed upon
a worker afier an injury has occurred  What is a small business to do if it has no duucs
that can fit within those restrictions and it has no ability to financially create dunes tn
meet an injured workers' resmictions? Mt is patently unfair to the company as well as the
rest of the workers 1o assume this financial burden in those situations where a business
cannot truly find a place for an injured worker under light duty and/or medical
restriciions  This provision must be changed to read something 1o the offect “an
employer will work 10 try to meet work reswrictions recommended for the injured worker
by an HCP and/or designated work comp professional”,

And finally, ttem &3 requires that 3 company “must insure” that an HCP periadically
follows up on the emplovee dunag the recovery penod. Why is it necessary for ﬁn;
company 1o be saddled with this personal responsibilny? Why is it not in all of our best
merests 10 have the worker take this responsibility 10 periodically follow up with the
CHPC? huseems that requiting a6 HCP and the company to make sure that an employee
Jooks owt for themself and their own best interest is ludicrous, especially given a medical
SIUANON

1910.512- Definition of kev terms. '

1

A Y Adrmmsirauve conirols” I[

Under the defimuon of administrauve controls is an example relating to “adjusiment of
work pace”  In s gmall business especially ane in our mndustry, the public warehouse
‘ndustry. our whole premise as s senvice business is based upon how Jong it takesto |
perform a duty and how much space 1t takes to either store and/or perforn the duties
required by a customer  Thus imphies that & certain level of productivity is necessary in
order 16 remain competitive m out sndustry 1o addion, if | was 10 allow only ccnam
emplovees the benefit that they could work at a slower pace because of sither recovering
from 2 WMSD hazard. or because thev are proae to 2 certain WMSD hazard: or because
of the aging process, | wauld set up within my company a highly discriminatory
environment  In our umon environment, this type of activity-and/or selective benefits 1o
onlv cenain individuals would not be a tolerable situstion  Nor should we disregard the
human dvnamic aspect of worker to worker relations when it comes to fairness and
support of the weam effon [ think that we would be setting up a no-win situation for the
worker{s) and all others involved mn this regulation if adjustment of work pace is mkcn
secsousiy as a control 1o ‘W’Mgﬁ hazards :

E
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During this definition it is described that exercise programs are not prohibited but that
they are not considered administrative contrals under the standard. We find here mat
over the past ten years afier we instituted a formal exercise/stretching program to rcdace
aur workers’ exposure to pulled muscles on their backs, that this program was effective
on a daily basis  Itis especially effective in our region of the country where, duning the
spring and fall seasons, with the change of temperature, that this is the time when we had
historically found most of our pulled muscles &ad swrain type injuries. This rype {)fim]lﬂ'}‘
has now been lessened significantly and we have also found that the stretching program
has belped 10 reduce the frequency of any WMSD type muscle strain injury! We find
that this strecching program is an effective prevention and control tool for certain manual
tasks and, as such, we will cominue with 8. My question 15 why does OSHA not view i1
as 2 positive pregram under this requirernent? 1

B “Manual Hardling Operatsons™ . ;
) i
Linder the defintion of manual handling operations the issue is raised as to what ari:
substantal koads” and what is considered "z significant part of an employees cegular job
duties” By the very nature of cur warchouse industry, manual handling work activities
can be & significant pan of any of cur workers' daily duties. This is not necessarily the
1ssue at hand here however  No, the issue stems from what is substantial and significant
19 one individual worker versus another individual worker! Who, in reality makes the
determination - the worker, the employer, the OSHA ingpector, or others? 1don's raise
this issue 10 be trite | rause 1 because, quite ﬁankiy I am concerned as to what is 2'
substantial load for one type of body composition 15 001 substantial 1o another. i
Therefore, if a2 company determines by us job descriptions, with various kfting
requirements that, in order 1o protect centam types of potential workers from Rurure -
WNISD's, then does it no1 make sense 1hial & company has the night, if not the duty, 1o
discrimnate sgamst certan potental workers in obtaning ceniain types of jobs” | think
ths 18 a reasonabic practice grven the best information that an empiover could obtain in a
reasonabic manner i order 10 profee centam individuals from work that could be cr
could become hazardous 1o their witimare health and/or physical condition Thercforc
will this standard support an emplover in casrying out its best effort in accemplzshmg this
protecrive task, or will anothzr governmens agency step in sad charge a company wz:h
discrimunalory pracuces, ¢i¢ " 2

This 1ssue alone raises questons of where in this entire proposed standard hag OSH.;.
reviewed with othet reguiatory agencies the cross intersections under ther re:guianons
that this proposed standard will smpact  Jt seems that in order 10 develop this szandxrd $O
that 1t 15 not mired in & myniad of conllicting legal chaliengcs and/or regulatory ?
chaliznges that 1t must be put under review by such agencies as the EEOC, ADA
compliance officials, and other work place regulatory agencies.

I3

e
1
t



(: “MSD” . !
3

Under the definition of an MSD, if we were o stnctly app&y this to 3 normal routing
behavioral situation for all of us, 1 think we would question whether it has gone 100 far,
Let us take 2 look for a moment, and apply this standard 10 & worker or for that mazzgr
any of us, who by the nature of how we slept the night before, wake up with a backachc
Mopw, if we analvzed this situation under the proposed standard, we would find that, zf
over the course of a series of nights, that due 10 our slecpmg position, we created fwf
ourselves back pains then we are in essence, hiving mth a “problem job” whichis .

sleeping

Now I know that some-of the readers of this letter may think that T am pushing this point
oo far Yes, that may be true however it is raised under the perception that 1 do not
know, nor do we have any feel as an industry group, how OSHA will interpret 10 the
letter of the standard, cach of the provisions comained therewith. Therefore, one very
siriet and aarrow minded OSHA inspecior could come to the conclusion that workers are
sz}ﬁ'mzzg MSI's by how they sicep a1 night and because of the type of work they perform
in their jobs, the employer is found to be contnbutory 1o the worsening of this condition.
As you can see, thit i3 a no-win situstion for anyone including the poor worker. g

In clonng, 1 want 1o thank OSHA and the panel for the opportunity 1o have been g .
participant in this imporiant process  Please et me know if 1 can be of further service,

Warm regards,
MURPHY WAREHOUSE COMPANY

Richard T Murphy, Jr
President

RTMscar
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T Marthe Kent :

Chair '
Small-Business Review Panel for OSHA Ergonomies Standard I

FROM: Connie M. Verhagen, D.D S ‘ l

1 want 1o thank vou and the other federal panclists for inviting me 1o share my thoughts
and concems about the potential impact of OSHA's draft ergonomics standard on my
dental practice. As vou know. dental pracuces are really micro-businesses: the average
dental office has oni} four emplovees. For this reason, | am grateful to both SBA and
OSHA for including a dentist on this pane! and thereby offering dentists, trough me, an
early voice in this rulemaking. |

My writien responses 1o yowr gquestionnaire are enclosed. Also enclosed is the back-up
information on the estimated cost o dental offices. which several panelists specifically -
requesied. In this memorandum. | would Like w re-emphasize the three most important
points that | raised during the March 237 meeting a1 OSHA.

|

Non-regulatory sliernstives to OSHA rulemaking, OSHA has asked those of us
parucipating i the panel process 10 suggest poss:ble alwmatives to the ergonomics l
rulemnaking. As ) said at the close of the panel meeting. 1 think OSHA should acuvcl
encourage--0r at feast be receptive wo—emplover-developed volunary education |
programs that are conmistent with OSHA's goal of reducing work.related musculoskeletal
ipuries | would like 10 see OSHA soliont emplover-developed modet education |
programs that are workplace-specific  In the past. OSHA has collaborated successfully
with trade associations and large and small emplovers on various educational initiatives
aimed at preventing accidents and injurres in the workplace. OSHA recentiy held 3 1
conference for the small-business communmty to promote the possibilities of parnering
with OSHA. It seems 10 me that the ergonamics rutemaking offers OSHA an :xcciicm
opporunity to put &ll this together and work with very small businesses and their zmie
associanons to devejop non-regulatory aliernatives that are ruly non-regulatory.
OSHA's “zero™ cost estimate. OSHA's impacs staternent for me says that the draf
ergonomics standard will cost nothing unless and until a work-related musculoskelesal
injury actually oceurs in my dental office. As 1 said at the panel meeting, 1 strongly

|
SR



digagree. Just reading and undr:rslmdmg the smndard will take a substantial amount: of‘
time. As ] 10ld the panel. it 100k me 40 hours just to read the material that OSHA sent
me. | never even got 1o the material that the ADA library sent me. In most cases,
dentists will have to do the work themsebves. As very smali emplovers. they do not have
staff that can perform this function. So the cost of preparing for this standard is not zero.
Az | said at the panel meeung. | esumate the cost of preparedness at nearly $5.500 for a
dental office like mine. (Please scr anached cost breakdown.)

“Medical removal protection.” This is where the draft standard's disproportionate
irapact on very small workplaces is most obvious. During the panel meeting. OSHA staff
irdicated that the “medical removal protection” provision has been misundersicod, They
said it was never intended to serve as an inducement not to work. | left the meeting with
the impression that OSHA plans 16 compleiely rethink this provision. and | suongly urge
the agency to do that. For a small dental practice like mine. the cost of double-coverage
of a licensed clinical position (¢.g.. denal hygicnist) for as long as six months would be
rusnous. QSHA apparently based its own estimate on an absence of eight days. but that is
nat the way the draft standard 1s wninten, s imponam for OSHA 10 1ake a fresh loaL at

this 1ssue,
i

1 hope my comments are helpful to the OSHA, OMB and SBA panelists as they prepare
to deaft the final repore. 111 can be of any further assisiance, please let me know. Apain.
I want 1o thank vou for inviting me 1o participate in this review process.

Enclosures 2)
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Fssues for Comment and Discussion With Smal! Business Advocacy Review
Panel on OSHA's Draft Proposed Ergonomics Program Standsvd cod

Cormments from Connie M. Verhagen, D.D.S.

GENE SSTIQNS

i. s the draft standard clear 7 Are any provisions unclear? M so, which ones are unclear? |

e ——— {7 e siiits e 4
.

Section 1910.500 “Does thiz Siandard Appiv io Me™ " 15 unciear. The dej}mwﬁ of ” wzk-mfamf musculoskeletol
disorder ™ uted here requires the emplover 10 moke three ;a&dgmmix w0 deiermine voverage: y

o Whether the condion is—-or would be- recordoble ™ on :he OSHA 200 lvg. '

o Rhether the humards present on the job are Ikely {0 couse or contribure to thot type of condition, am:‘

s Whether o significant part of the emplovee s regular job didies involved exposure to those hazards. i

i

Verv small employers such as demial offices are unfamiliar with reguirements for “recordable” illnesses and
tryuries on the OSHA 200 log. OSHA has proposed a change in these requireménts and the final rule hasn 't been
published As ¢ result. 1 don't knew whot will be “recordable " when the proposed ergonomcs rule iakes effect.

. . , - . {
1t s not clear who will determune whether the hazards of ¢ poritceior job are Iikely 10 cawse or comribute (0 o
parntular condon. or whether a sigmficant pori of the employee s regular job inmvolves exposure 1o those hazards.
or whar sionderds they will use  Differens emplovers may reach differemt conclusions. The reswult might be uneves

and inconsisient comphance.

T How could OSHA claniy the standarg to shimnate anv probiems i undersianding” [ cowdd bernter wadersiomd my

. . . ¥ s
responseubiiaes undor the stundord of the single musculoskeleral injury wiggering coverage were ned io an objective
grierion such gs medicol d.agnosis of e empiaver s condition.

war s 1o reduce ehminate MSD an gurees effectivets™ For example, would guidance on how o set up a safety and
ticatth program de an effective approach” :

3 Are therr am noneregulaions approsches OSHA could take that would provide vou and other small entities with

i

P woudd Ike in ofier these four suggestoms Fiest §rhnk OSHA should encourage the deveiopmens of v:ofummjr,
viducotinaal programs thar cowld help arhesy OSHA 3 gool of reducing work-relnied musculoskeletal inpurtes. This
wauld he 0 realistc nonregulatory aiigenging rspwcigiiv for very small businesses that are represenied by national
tradv associainms  Second the adopion of om standord with as many ambiguities as thus one should be sied o
changes 1 the dow that would permit QSHA 10 1ssue wornings, rather thon peratiies. Third. development of tiis
standard shouid po hand in hand with a subsionital increase in OSHA s consuliatron services o help very small
cmplovers comply  Fourth (OSHA should pilor an erganomics progrom and use the dow gothered ﬁ'am the pilos
program g decide wherher o general miusiry approach is realfy needed.

< Arc vou aware of any rrpuiations thal duplicale the requivements of this reguiation? Hf so, what is that
regutanonis!™ Nou [ am not aware of onv regulations applving 1o my dental office that dupircate the rrguzremems of

thes repulotion

¥ i 1 )
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§. Do vou foresee any difficulty in impiementing the emplovae participation element of the proposed nule? For
example. do you believe that it will raise fabor/management issues? If so. why? Would implementation of the drafi
prgonomics standard be ¢asier or more Gifficult depeading on whether you have a union shop? ‘

]
My employees ore very much invoived in OSHA complance in my denial office. ] think that's orue of mosi deniat
offices. where dertists ond their emplovees work nide-by-side. Although we work as part of a ream. OSHA holds me
winmately responsible for compliance wish its standards  The concept of emplovee partiziponon in the proposed
siendard is ¢ good one, but care should be token not 1o raise wnreasonable expectations. The reality is tha
employee pariicipoton must stop with advice aad input. As the emplover, § hove the witimate aurhoriy 1o make

decisions abow: compliance.

6. Do vou have a safery and health program? I ves. does it include ergonomics? What costs or benefits, if any .
would this rule add that see not aiready sddressed by your safery and health program? / do have ¢ pwgram for the
saferv and health of my emplovees. but 1 do not know 10 whai exient it meeis OSHA s porircular defi mrion of a sufety

and heglth progrom.

’ i
7. What kinds of compliance assistance materials would assist you in assessing ergonomic hazards? For example,
would z checkhist be helpful 10 identify ergosomic hazards?

it would be helpfut 10 smoll businesses if OSHA would delay any ergonomics siandord ot feast until the agency ¥
consuliation program 13 Adly prepared 10 handie the onticipared volume of requests for help. Bevond mm QOSHA
shouid look 1o e ADA 1o develop any dorspi-specific matenials such as checkisss. OSHA pnd the ADA have
collaborated successfully on educanonst and compliance muterials in the past: one good example is o bookiet on
pasr-exposure evoluanen and follow -up reguirements under OSHA 's Bloodborme Pathogen Siandard. §

§ insour opimon does this nule erease a dhsincentsve to hure, re@in, or provide Insurance W persons whﬁ might be
pereeived as peang pre-disposed o c:gonnmx m;ur:cs If so. piease explain. f don i know

1

G If \cu already hase an erponomes program in place. how many hours did it take for vou 1o set the program up
iratsaih T Manve cou seen measurabie reseis” If 0, what are they? To the degree vour program was :mffct‘:!wcg do
sou kﬂn\.\ wha 1t was ineffeenive” Blade | carctults monnor the working conditions in myv office and encourage my
vaf?’ 10 discuss any problems, { do aot have a formol ergomonscs progrom in my desial office. There a’aé.sn i appegr

 be amy meed for ane

10, With whom o vou curmenthy consult or oblain pusdance on workpiace safety issues” Safety and bealth
professionals™ Your insurance carner™ Trade assocuatons™ OSHA consultalion program” Your jawyer? (thers?
Do vou feel there will be a need for outside consulting i order 10 come in complisnce with this proposed rule?
How mugh do vou think any necessany ouiside assisance wili cost?

fusualh: hure consuliants because thev are equipped to consolidate informanon from several saurces, In addition. |
have used the ADA 8 2 source of informarion ond assisionce Because | am not an ergonpmics exper!, § would need
ie Bire & consultant 1o implement ihe proposed OSHA siandard My best guess 15 that g consultant would probably -
rharge 51,306 w $2.000 16 estabissh g program. an addimonal monthly fee of $30 10 3100, plus an annual iraining

P _l
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* fee of 3250 50 5450 OSHA needs ta remmber that micro-emplovers such as dentists, untike large emp!o-. ers. don's
have safety and health officers on s1aff !

¥

1. How do vou currently ideatify work-related MSD hazards in vour business and how might this cbang: asa
result of this rule?

B

My dental practice. as §'ve said, is very small teight emplovees) ond most dental offices are even smaller (four
employees. on average). As far ar muscuioskelzial iyuries are concerned, | keep up with the scuemific {irerature.
In addition. | hove encouroged my emplovezs io come to me with whatever eccupational health concerns they may
have. including, of course. any concerns abows musculoskeletal injuries. Finally. | emphasize the wnporiance of
good posiure and comforiobie postioming ] tell my s1aff thot performing tasks and procedures properfi—as they
were iaught in their deritol hvgiene ond demal assisiing programs—is probably the best defense agonse fangue.
error and musculoskeletal injuries. | would expect 1o contimae this rype of open commumcation and mfarmaf
teaching, with or without an OSHA ergonormacs standerd. . :

12, What is your experienee with workers' compensation premiums in the last few years® 1If vou have a-safery and |
health program that includes ergonomics, bave sou seen any impact of the program on your premiums? During the
1en vears thoy { hirve been pracucing dentistry. I never have hod a workman 's compensation clavm of any kind. My

premums have remained siable. . -

13. Do vou have any guestions about how OSHA will enforce this eule? I yes. what are they?

; .
1'm most concerned aboui the abihin of OSHA comphance afficers 10 properiv screen and mvestigate complaints
sinder the sipndard  The draft standord will be o nex depariure for them, oy well as for emplovers. 1 wge OSHA 1o
make compremensive tramng Jor 43 emplovecs » ko will be enforcing \he siondard & magor pari of us planning for
the standgrd  Otherwase. 1 see ¢ return @ the dan s when dentisis routinelv experienced inspecoons that were
cxteemicly dierupi: ve i patieni core

COSTE AND ASSUMPTIONS

. 5
1 How many hours do sou esinrate it will take 1o comphy with gagh of the rule’s program elements? Whﬁ do you
eshimate the cosis of “contrelling crgonormic hazards™ wilk be? What is the basis for this estimaie” (See ¢ answer o
{tupstion #d bhelon and the cosi breakdienn for dentol offices. atached ). b

. Are sou aware of vour safery and heslth obhigations with reipect 1o ergonemics under the General Dury Clause
of the OSH AgL which reguires employers 1o provide thenr emplovess with a werk-place that is free of mcngmzad
harards that are causing or are hikely 10 cause death or senicus physical harm? If yes, how did you become aware of
sour General Dusy clause obligations? Has thes awareness fed you 10 dcvclop measures addressing ergonomic

nazards?

P am oware that | have a generof dutv 1o provide mv emplovees with a workplace thot is free from recognized -
hazurds that eause. or are Likelv (o couse deaih or serious phvsical harm. [ am rot aware of any musculoskelesol
disorder thot 13 g recognized hazard—as this werm is defined—under the General Dury clase. .
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3. Will you be abie 10 pass on 1o vour customers any associated costs of controliing hazards related to M8Ds?

Provige the basis for vour snswer, piease. ;
i
No. ] will nor ke abie 10 pass on to my patenis the costs of complying with O5HA 's proposed trganam:‘cs stondurd .
am the only pediairic demist in my ares. and [ heve o very large Medicaid pracice. This means that afl of my
patients are children. and most of them are poor children. | cannot raise fees to Mediwaid patients: Medicaid fees
are szt by the sicte gavernments, and heaith praciiiioners may nol charge Medicaid recipenis mare thon the amoun:
allowed bv law. Although { am not involved 1n any mongged care plons, other dentists are. Managed care
contracts usuelly limit the amownt tha parucipenng pracistioners may charge covered potients  {June fronkiv. }
would hope that any federal ergonomics progrom would not ircrease the cost of providing demal services. Any
progrom thot roizes the price of dental vare will very likely result in fewer people seeking care when they need it.
Because dental care 13 50 prevenhon-priented. omihing thot discovrages people from secking preventive coee 15 not
it the best imereit of amvons—the dentol profession. their paisents or the general public.

4. Table | of the Pretiminary inbial Regulatory Flexibiliny Analvsis provides a {ist of assumptions OSHA used to

- estimate repuintony costs. Do vou agree or disagree that carrving out £ach regulatory sctivity indicated in the uble
will take sbout the amount of time indicaied? Are the employees identified in the Table the employees who would
tarry out these acuvities in your fiem? Are the costs for medical removal protection and controtling ergonomics
hazards reasonable averzges. given that sndividual cases can vary widely in cons? b

I stromgiy disagree with OSHA s assumptions  Teme and cosis are very swuch underesamaied. In my dzfzzzzz‘ office. ¢
serve as the Qccupanionat Safery and Health Manager [ would be responsible for impiementing this standord. The
ume requred 1o do so would take me oway from providing denial care, and s, in turn. would penalize my ponents
and ploce @ hurden on my pracice

Each chimcal posihion 1n a dewiad office 13 highiv apecialized, reguring specialized education and ;»aznz;rg, In
addiion these chmeal pasinons require hicenture i one person is absent in a smalf office of four or five siaff
members then the onfire aperation o woepardized I ome of my siaff members is absent for sx months, thes | will be
profosndis affccied A temporary replacement must be sdentified and tured. ond unforvanaielv, demeal hygrenists
amid demigl usseasats gre not eastv found  Coss aot included in Q5HA s colculations include- Lost revenues from
mon-roverage fine o chimcal position adverising for g icmporary replaocement paving ¢ premium salory because of
hiring o person ot g semparary possiem and finglhy auneprodiscive sime due 1o troing Reolistucaliy., [ mav not
even be ohlc to find a climeion to wemporanfs repluce an injured staff member. thus leading 1o a loss of tens of
rhousands of dotiars T :

it estimaics of the vusis of complance wih (GSH & s Jeglt ergonomics standard ore as follows:

o e e o —

Cost 1o dearsriowner repardiess of WALSD experience S 5400
Addinioanf costs incurred v one “recordabic T WASD

. . deurial $5.855

Monthic 21 3.

Annugt 3 1805

Records 5 833

Aveost estmotes. including those for * medical removai protectron. ™ are for above OSHA 5 esimates for dental

pracnees This 15 aor surprising to me Yeors opo. QSHA s esimaie for implemening the Bloodborne Pathogens
. -~ - 3

Standard i the overage demal office was 3872 77 Later. a survey of actual cost experiences of demial practices

l
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Jound thot the mue average cost was 823,713 1 will be pleased 1o make o detailed analysts of my cosi estimares

available 10 mmi members. along with my wrisien comments, an or before April 1. v
E
n

5. In this preliminary anatysis, OSHA's cost and benefits analysis arc dependent on several key estimates, OSHA
has relicd on BLS data conceming raies for MSDs: those for your industry are given in the one-pager showing
impacts for your industry. OSHA has also esumated that there will typicaily be | 10 2 addiional jobs that wiil
require correction when an MSD occurs because they are “similar” 10 the job in which the MSD occurred. OSHA
also estimales that srgonomics programs san reduce the incidence of MSDs by 25% 10 75 %. Hr:m do zhcsc

estimates compare with your experience?

The industey: data you gave me (Standord Indusivial Classification 804 does nor pertain specificaliv 16'deniof offices
{SIC 8621 bun, rather. io health care seings generally. in some of these other health care seitings. emplovees do
iot of patters sransport and lifung. Demol ieam members are very speciclized in their job duties, wih little overiap
Lutle is knopwn ghoul The reistionsinp berween the tasks thai dentai workers perform and musculoskeleio! disorders.
QSHA s esumaie of @ 23 percent to 75 percent reduction in sush infuries very likely will not apphy 1o dental offices.

H

& OSHA proposes to offer some repulatory rehef 16 entities with fewer than 10 emplovess. but pquidés no cast or
benefits dats for this group, Do vou behieve firms with fewer than 10 emplovees have different coonomics than
firms with 10-19 empiovees, and if so. do vou believe OSHA shouid provide a daia breakdown on both of these

clements of the “very smafl business™ segior” {

I behieve that she umpact of addinonal costs will be dispraporiignately severe on denial offices. For cmmpfe cosTs
Sfor “medizal removal " of o hvgrenst would be about 528.000 murnmum. This would have o significant impaci on
the botom line of an gverage dental procuice and u doesn t rven 1ake iip accownt the cosis of the other aspects of

a full program |

|

Do vou belreve that OSHA should conswder whather the ergonomics coverage wnplicitly provided by%{hc safery
and heahin praprams regulation shat the Agency s egnsidering proposimg s sufficieny without also having an
ergonomie gropram swandard? [ oon wll vou that an ergonomics siondard 1s not necded for demal oﬁ?ces Buz {'m
mot realls in o posion to comment on OSHA s pruposal for o Safery and Health Progroms Siandard or s tmphed

£ ?‘f,’ﬂﬂ{”ﬂ?f& LONCr e

SPECIFIC OUESTIONS - Sections af the Standard

1910.500 - Does this Standard Apply to Me?

| After reading this seciion. do vou undersiand whether this standard zpplics to your business? Are the defimncms
of manuat handiing and work refated MSDs chear™ Do vou think some employees i vour business mgagc in
manuz! handling” Could vou describe the nature of the jabs that you consider manual handling? f

in mv response to vour very fivst quesien | addressed 1ssues of clarny and applicabilin. Strcty speai‘i{:g: demai
pffices would not be covered under thus standard untess and until o treggering incident—q “recordabie” WMS D
occurred 1o 6 demal emplover A [ have suggesied eisewhere, if would be helpful if the iriggering incidest were
ted 16 or abrectve crierion, swck a3 medical diagnosis. | know thot some small-business representasives have



E
| | , .
suggested linking the miggering incident 1o lost work time, and [ like thar idea, too. Denral warkers do rot engage
in monual handirg as defined in the standord E

;

5

. Do you think that a small business w;:izm your industry will have difficuity dcwrmmmg if their busingss has a
pmhicm job?" i
r
: !
 expect 1o hove some difficulty determining whether or not a particulor job in my demial office 15 a “problem joby,
There really aren t encugh geod studies about ergonomics problems among dental workers. For example ihere are
rno good studhes on prevelence, yet prevaience dota are necessory to begin 10 determine the “excess risk i presented
by any particular job. i
1. Do you feed confident in your abibity 1o ideniify whether 2 particolar infury (an MSD) s "work rciaxcd" as
defined by the proposed rule? {

No {am not vonfident that . or most denuses. will be able to derermne whether or not o parncuior mus¢ufoskeletal '
smrury or a dentod worker 15 truly “work-related T The complex etiology of these disorders makes it very d{ﬁ}cuh ia
pinparnt canse  Often, personal or indivadual risk factors plav a part in the development of muscula tkefe:af PYUrIeS.
Risk factors vnrelated 1o work are not weder the contvol of the denustiemplover during work houwrs, of COII!.&"%? but

- they may well be wader the volureary control of the warker during off-work hoyrs P

: - :

4. Are vou required to kecp QSHA 200 logs” If not. amr you aware of the criveria invelved i recording s !ﬁjﬁﬁts and

Hingsses for the OSHA "{36 g No. I 'm not required to heep OSHA 200 logs. and | underszami that won{ t change.
|

& The prcposed rule used the ccourrence of a recordable MSD as a trigger for further action. Instead. should the

rule use signs and sympioms of MSDs that are not vet recordabie as a trigger? Or should OSHA use at [east two

MSDs to tngper emploser agtion”™ i

4

. ]

Whae should trigger the standord 15 joherelatedness  [i 5 essential to keep m mnid that the probiem may well be with

the tndsvrdun! not with the job. when there hos been na huston of ergonomic inpuries. Emplovers should not be

vxpected to make joh modificanons when the b g not the probiem.

For thus reason and given the staic of aur knowivdge about MEDs, using vague sigas and symptoms to tregger the
rufe would be o yers bed raea Agarn § would sugsee st thas an mdividual medical duagnosis be required bejore a
muscuioskeletal disorder would trigger coverage of the standard  The diagnasis should include an assessment of
whether the emplovee s condiion 1s, in fact jobrelated  Giherwise. emplovers could spend a iot of lime ;mf money
trveng o 3oive @ problem kot they did not ereate in addinon. OSHA should figure owt a wav to ——— o time
tacior  For exsampic  If o demat office has heen uperaung for five vears with no reported WMSD.&‘ amd no change in
Wk procedures. ihen the occurrence of one WAISD should rnot irigger the full program. The office could go
another froe or more vears withou! anather occurrence

6. Is the definition of an MSD ciear? OSHA s fist inciudes several muculoskeletal diagnoses: however.
determining whether or not o given MSD 1s work-reisied i the problem. :

H
*
L]
3
o e, —
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7. Should the draft standard cover all of general indusry” Ahernatively, should it be restricied to manufactuning
operations and manual handling only” 4m: ergonomics standgrd should be resiricied 1o MAnUIGCILUNINg OpeTatnns
or monual kandling jobs where MSDs have been shawn. through compeireni research, (0 be work-reicted

1910,501-502 Purpose & Basic Obligstion ' z

§. Have thers boen work-related MSDs within your workplace in the last three vears”? Do’vazz feel that this
standard, if it had been in place prine o those injuncs. would have eliminated or substanitally reduced zhzz aumber ar

severity of those WMSIS? -

In ten vears of pracucmg dennsivy, no one m mv dea:m office ever kas experienced whai wopuld be m:zs;dwed a
recprdabie musculoskeieral probiem, L e.. om0 MOTESSHOING GNY resiricted acnvity, lost work-isme or mcdzmi

l
Fentment. :

H

. 1 you atready have an ergonomics program. does it compiy with OSHA's requirements under 502(¢)” Do you
md:mand whiat the ‘purpeses of each requirement” are within this standard, so that you may determune zz’ Tach
differs from those of vour currznt program? {5 the rule flexibie enough 1 sccommodate vour program, nr ather
effcctive programs” As | mennoned in o previous response. ] do not have a formal ergonomucs program. i my

dgemal office i-

I
N - - - ’ ¥ i i
3. s a basic program necessary 0 any firse? Allcmatsvely. should the basic program requirement be extended to all
firms? 1f ves ta either question, what elements should be 1o the basic program? I ,

!
No 1 belreve thot OSHA s ergonomics preg’fam 1houdd be rmplemented only 10 workplaces where a f::.&‘wﬂ of
erganmmid et 15 evident from OSHA 200 fops or other documents. Besause dental offices are so snigit arid
dificr s» much from nther heaith care 1etungs. the hest approach aere would be fo eacourage the dweiapmem of 2

maided voduntan cducotional progrom spectfic (o dentisiry H
3

3 Are ail of the elements of a full program necessan® Ace there elements that should be added? I 5o, what are

ther™ Ao Sy gbomve I

¥ What 15 sour view of the draft provision that sou could aveid most of the rule’s requiremens if there are o -

MSDs for X vears™ Does i provide apgropriate rehef for emplovers who have successfully controlied their
grpongmu harards?

Fhes provision does not offer adequare eeliel I ihere have been no workwrelared musculoskeleial ijuries for a
periad of three vears, then there showld be N(} requuremenis under the stondard. Remember, anather such injury,

stould one occur would reguire full comphiance with the siandard.

1910.504-50% Mazard Identification, Anslysis & Control
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1. How often do you feel il would be necessary 10 identify ergonomic hazards within vour business? Where would
you tum for information on "how to recognize signs and symploms,” what is causing the problem. and what are the
‘reporsing signs.’ so that you an provide information 1o vour employees?
in o small dental office like mine. it pught be helpful to iy 10 idensify potential ergonomic problems imiwalty, and
then again if there are significont changes m work praruces. For informution and guidance. I would look 10 the

ADA and ro my owrside program consuliant.

2. The standaed requires vou 1o ask emplovees in jobs that are similar 1o &n identified ';}wbicm job' ¢f they are
expetiensing MSD sympromx. How will this approach work in your business? Please provide the reasans for vour

answer.

Generaliv speckmg. this part of the OSHA siandard would not apply at ol to demal offices. Remember, the averogs
dental office 15 very small, with only four emplovees  This meons that there is only one climcol profesnional in cach

10b categoryone denist, one dental Rygrenisi, one dento! assisiam, eic. i
;
H

3. Do vou believe that vou will be able 10 "evaluaie the job factors’ and determine which ones are ‘likeiy 10 be
causing or contributing to the problem? How szcn will vou need outside assistance 10 make such tvaluaiicmg?

No {am not trawed to evaluoe specific job faciors and determine which ones. if any, may be cousing a pwbiem
A gmn  would need 10 relv on owiside consultants or the ADA or both .

1910.506 Training ;

'
.

1. Please describe amy ergononscs tramning that »ou aiready provide (o your emplovees. How many hours of
ramming is proy wied, how ofien? Would thes rule reguire sou to provide addivional trsining 10 vour emplovees? I
ves. whal additional irawing is needed, and what costs do sou anticipate” MHow ofien is retraining nccdeé“’ 13
retedieng veeded a1 least every three sears” .

: ;
At preserms [dor 1 peovide am: formal ergonomics sraming The professional schoeis and programs do provide such
trgoung however omd so rew ghimean beginmng wark 15 private denial offices arrive “prestramed }'?us i3 winy
Ficll my 3aff 1 remember the ergonnmcs ups thes learned i school. and 1o practice them on the job.

|
1910.507 Maedical ﬁanagtmzm l

I Shouid OSHA require medzcat removal protectian for emplovees who are injured or made il by ergez}amlc
hazards? Are there less expensive aliematives that would achieve the goals of medical removal prezccmm"
|
|

{ISHA necds to rethink esther the “medicol remavel protection” proviswn, or the scope of the siandard, ari both as
they appiv ta verv small emplovers  H o not ar oversiatement 10 suggesi 1hal this reguirement glong cau}d mean the
difierence herwern succpess and failwre for ver emall demol practices. §am pornculoriy cancerned about new
dentists just graduaing from school and rying 10 set up pracices with crushing debt leads. or denlists {:ke mz, who
serve lorge papulations of poor panenty  The very smeil emplover s obliganons should be lemied 10 exising

S ORCE TOVErggT . ]
: !

- |

|
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2. How will the medical removal protection provision affect your business. int your opinion? Do vou grovide for
any of the elements of the medical removal protection provision as pan of your existing personnel polices” What is

1

the basis for your projection of the impact on your business? ‘
t

For demtal offices, “medical removal prowection " 13, by far. the singie most burdensome provision of this stondard
The econamic impact on o dentisi/owner with ten of fewer emplovees will be devastating. The requirement 1o
maimain satary and benefiis for an injured emplovee for up io six months is exrreme, Deral offices do not have ihe
siafiing flexibiline thot OSKHA seems 1o envision; they canno! legolly rotate licensed climcrans 1hrough different jubs.
Neither the hygierust nor the demsol assissans con perform o root canal, and the bookkeeper canngi clean g panesis’
teeth, This meons that g replacement for an impured emplovee must be hired and paid. while satary and benefits for
the ingured emplovee must also be pard. This 15 what i would cost 1o maintan salary and benefiis for an mpured

denial emplovee for six months:

Demist/emplover: $346.004,
Dentat hygienist, $28.000.
Dentg assisuant: - $12.500.
Bookkeeper $21.500.
Secreuarvireceptionst: ‘ $11.600.

1916, 569 Record Keeping

1. Do vou know i vour firm will be exempt from the proposed ruie’s recerd keeping requirements” 1f so. do you
{oresee keeping records anyway?

T
$arruolh all pricare dental praciices. including mane will not be cequired 10 keep records under QSHA s proposed
erponemies sundard  Siill some demol emplovers will want io keep records anvway, m the beliof that thiz might be
the onh- wav w demonstrair “comphance” 1 OSHA 3 sausiocuon. Learmng how to use the (35HA 200 fog or us
reptocement will of course, increase costs for am dentisirawner moking this choice, .
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Cost Estimation for the Propesed QSHA Ergonomics Standard

BATKGROURD

Al the Association’s 1892 annudl sessien. ihe House of Delegales approved funding for a comprengnsive
Study 1o tetermune the COSIS associater wih miechon control guidelings ani comphance with reguiatians
tor Qecupatonat Safety ang Heath Agministration's {OSHA) bloodbome pathogen {B8BP} stancard. The
pase goat of the study was to assess the finantial impadt that compliance with federal ant state |
feguiations would have on dental practce  RRC. INC.. a Texas-based independent health economics
research angd cansulting e, aarministeres he Survey of infection Control and OSHA Comphance . Costs.
The gqueshkonnare was maied 1 a mndom sampte of private practitansss from across the country

Tre e requirements ksted i the Finai Repart 1 the 18384 House of Delegates. Ansivsis of Infec;ron
Conirad @nd OSHA Comphance Cosls, were used to eshimate the cost of the newldy proposed OSHA
grgonomics standard. Tume requirements for comphance with OSHA's BBP standard can be used for the
proposed OSHA ergaromics stangrd Decause many elements of the B8P dre appicable o the i
proposed ergonomEcs standard. partcuiatly the elements related to education, raning and zewm
reeginy Since the pre-stansard sevel of knowisdge about stentzobon and BBP transmission was . .
significantly greater than Ine current level of understanding by dentists of ergonemics, it there s any
vINRuON betwesn the two stancargs, the BBP costs are rmore hkaly 1o be dow in the cied areas |
Treretare. ¢ s bkely that more educatonal any traming effort will be reguized to comply with the proposed
BroONNmuCs slangargd !

The cost of hours tequred for the proposes OSHA ergonomics standard for the year 2000 was estimated
as tollows

» Expeases Incurred by Al Dentistz ox 2 Resalt of the Ergonormics Standard ‘

Hours and ¥aiue of Mours ng nysis Stuoymna 1o Comply with QSHA According 10 the Af;&;ysis of
intecnon Control any OSHA Comphanse Cosis tepon. genusts o average spert 26,32 hours madmg and
swaying OSHA materals, 20 43 hours ceaang and stusying other matenals, and 9,03 hours taking |
Course wix 10 heip with OBMA comprance I

Accoramg 1 e 1987 Survey of Dertat Practce - income from the Povate Pracice of Denlisiry, ne aet
meome of gwner gentsts was 3135 B70 0 1996 Tne net income Of owner Gontsts has moreased an
average of % per year snce 1990  increasing the 15896 nel moome by §% o7 4 years, we estimate the
2000 net mcome of pwner oentkts 1o De $120 948 in 1896, owner dentists spendt royghly 1800 nours
per year inine ofhice. tis ransiaes nlo 3 392 87 oer nour rade {1e ., $170 94871800 hours)  Multiplying
1his DOUMy rale Dy 1He requIred nemodes o Nous yeias Ihe estmated msz associted wih swdymg e}
compy with OSHA  (See Tabte 1)

Tabie 1: Yotai Hours snd Vaive of Hours Spent by Owner Dentists Studying 1o Comply with QSH&

iem ; Hnum 558%!5(’ Vaiue of Howrs o i‘
L ftrgrn e 1394 ADA OSHA report) tha Year 2000
DGHA matenal . Y] $2.49961 1
Dther matenais ! 20 53 $1.549.73 |,
Lourse wirk ) 903 | S 85752
v 1
{ L0239 :



» Additionsl Exponses incurrsd by Dentists Following a Reported WWMSD

Hours and Vaiuve of Hours Soent Provising OBHA Ergoncmics Training: in the 1594 ADA DSHA

comphance report it was sehicated that for mbal Boodbome Pathogen (BBP) training, dentists spem an

average of 7.95 nours. Dentsts spent an average of 2.25 hours for procedure change follow-up trasning,

and 3.32 nours for snmyal BEP foliow-up traning  These same average hours were assumed 1o be

necessary for providing OSHA ergonomics tratning. Multiplying the $54.87 hourly rate of owner dentists

i the year 2000 by these tme reguirements yislds the value of hours spent by pwner dentsts ;)rw:dmg
QOSHA ergonomcs raning. {See Table 2.} §

Tabie 2: Hours smf Value of Hours Spent by Ownar Dentists ?mzding GEBHA ﬁfgonnmzai

Fraining !
i

farm j Hours Estmaied Value of
(from the 1984 ADA QSHA repont) | Mours in the Year 2000
imhal aining ' .99 | §$758 B
Procedure change follow-(p 1raning | 2.25 £21368
Annual tollow-up traimng ! 332 $318 30

H
1

Sta¥ rizurs of intial and Annual Fotow.up Ergononucs Traming: Deatal prachues incur costs not andy i
the geveicoment of g Programs. DUt aiso i the amoeunt of tme spent by sialf members receiving
rammg  Tne 1954 repont, Angiysis of tnfecnon Control antd OSHA Compliance {osts, lists the initial BBP
ramvng hours by saf! postion as follows B 38 howrs for dentists, 5.60 hours tor chairside assistants,

§ 53 nours for gental hygenists 5 07 hours for sesretanes, and 1.72 hours for bookkeepers. Annual
toliw-up BEP lraining hours were specified as follows’ 2,72 hours for dentists, 4,18 hours for charsiie
#ss1818085. 2 50 nours for denty) hypenists 2 33 hours for secretaries, and .77 hours & backkeepers.

These same average nours were assumed 1o Be the $tafl hours for nitial and arnual oliowup ¢

ergonRMmICS, tranng ‘ |

Arcoromg 1o tne 1987 Survey of Dental Practice - income from the Pravate Praciice of Dentistry. 'zme
repan nel nnome of emiioves genbsts was 358 170 m 1836, The mean ngt mcome of emp%oyee‘danzrsts
nas Lreases an average of 7% per year since 1850 Inureasing the 1996 net mcome by 7% for 4 years,
wg astimate ine 2000 net meome ¢f empioyee dentists 10 be $91.548 In 1996, employee gentists spend
gty 1600 nours per year in he office this ranslates mto a 357 22 per hour rate (e $81.546/18400

hours) £
i

ACcormg o 1he 1997 Survey of Dentat Fracice ~ Empioyment of Deatal Pracice Personnsi, 25550&:23«
wage Of CnaIrs:oe assiStants {28 reponed Dy owner Sentists) was 511.70 n 1896 Soce 1887, the hourly
wage of Enarsie 3SERIANS has mceeases an average of 5% per year increasing ve 1996 hourly wage
Of ¢narsine a55SIaMS Dy §% for 4 years yeeias an estrnatet] BQurly salary of $14.07 i the yvear 2000

Tre average satary of oental nypenisis was 324 B0 « 1928 Sice 1987, the nourly wage of dental
nygBrnals Bas ficreased 30 dvetage of 6% per yedt  Increasing the 1996 nourly wage of denta!
nygrenists by 5% lor 4 years ywias an estmaied hourly salary of $31 41 in the year 2000, i

Secretanes/receplionists gamed an avarage nourty saary of $12 B0 « 1995 SBince 1887, the hm;ﬁy wage
of serretanesreceshonsis nas moreaseq an average of 5% per year increasing he 1896 hourty wage
ol secretanesrecepsuonsts by 5% for 4 years yuios an eshmated hourly satary ¢ 31545 mtne year

2000

The gverage roufly wage of DOCKREePeTSDUSINESS RErsonngl was 31510 n 1888 Since 1867, the

houtiy wage of DoDRkeepers/Dusiness personne! has ncreased an average of 6% per year, Increasing
tne 1956 noufly wage of bookkeeperv/business personnel by 6% fcor 4 years yields an estimated hourly
sawery of §24 &5 0 the yaar 2000
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Multipiying these estirnated hourly salary rates of dental practice perscnng! in the year 2000 by the
required hours iy imtial ergonomics fravng ang annual follow-up Baining yieids the estimated dofiar cost

ergonomics vawng. {See Tables Jand 4]

Table 3; Hours }m Cost of Initial Ergonamics Training for Dental Practice Personnal

}
f
ftern Fours Estmated vaus of %

{fmm e 1094 ADA DSHA reoort) | Hours in e Year 2000!

Employee denusi : 8 39 $480 08

Charscie assistant ' 560 . $135 07

Dental Hymanst ‘ 5.53 $173.70

“Gecretaryiiecaplions! : 507 § 7833
Bookke sperfnusiness personnel 1.72 § 4205

Table 4: Hours and Cokt of Annual Ergonomics Training Follow.up for Dental Practics Pa:?onmi

llem S Hours Esumated Value of ?

: | ttrom tne 1954 ADA OSHA repont) | Hours in the Year 2000 |
Empioyee gentist £.738 315627
Crarsice asssiant : 4.18 5 8881 .
[Jenigl Hygonst 2.50 - $ /883

cretatyitecephormst . 2.33 3 3600
Bookkeeparibusingss personngl - c77 3 18.83:

Hours and Vaiue of Hours Spent Seming Up or Mod ; s Fhon' In order o mest OSRRI
guigehnes many Praciices were required D selup of mom!y !nes: em*@ye@ files. The impact of thug on
gentat pracuces i terms of mean hours spenl by gentists and vanous stalf members was reporniad as
toliows S 53 nowrs for genusis 3 41 hoyrs ] secretanesireceptionists. ang 1,52 hours for .
bookkesoersputmess 3 These same average hours ware used n estmating the cost of the propose
O5SHA ergonomics amng o termms of S8TLng ub of MOGying empioyee files, The estimated hourly rates
ot owners senusts {$54 87 secreanesiecenpbiongts {315 45) and bookkegpersibusiness pemonned

{524 451 fpr the year 2000 were mutiphets by e required hours o sshimate the cosl of setting up or
motying empioyse fies 3% a 7esult of the proposed CSHA ergonomics standard, {See Tabie & }

Table §: Hours Sponi and Cost of Setling Up o Modifving Employes Flies

e 7 Huurs Estmated value of
thom the 1854 ADA DEHA reportt | Mours in the Year 2000
Owna? genigt S 583 1 $562.17
Secrpigryerennnrusl 3 ai | : $ 26R
BOORk SEDEIBUSINBLT DEISINIE: YE2 i $ 396

Froject:ons for the costs o utilze an ergonomics consuitant were made from esimates of currend average
custs for consultanty  They may vary Fom drea 10 area

Tavie §. Cost'of Ergonomics Consuttant

{08t m Dodigrg
trulidt COS! IO £Siabush DIOgram $1500.82000
Monihy tee . 350.$100
Anfisal irnng tee . . $250-3400
é
3
. W‘" - ;
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Additionsl Expunses for Medics! Removal Regquirement

As expiained above, the estimated snnus! saiary of a non-owner {iLe,, empioyed] dentist for the year
. 2000 o $31.548. The estangted B-month satary o, therelore, 345,774 ,

As explained above, the estimated hourly wage of Chairside assistants in the year 2000 is $14.07
According to the 1887 Survey of Dental Practice - Charscrenshcs of Dentists i Prvate Prachice and
thew Patiants, Owner denusts warked an average of 47.6 weeks per year and an average of 37 hours
per week  Multiplying the houry wage of charside assistants by these weeks and hours {1.e., 524.{1?‘
47.6 weeks 17 .0 hours) yields an estmated annual salary $24.774 for chairside assistants in the year
2000 Ther esbmates B.month saigey 15 therefore, $12,387. ,

As explaned atbve, the estmated hourly wage of dentat hygienists in the year 2000 is $31 .41,
According 1o the 1887 Survgy of Dental Practice - Charsstpnstics of Dentists in Private Practice ang
thewr Panenis, owner entisis worked an average of 47.6 wesks per yesr gt an average of 3’?{229&:5
per week  RMulliplying the noutty wage of dental hygienists by these weeks and hours {1e., 531 41
47 B weeks™37.0 houes) yieitts an estmated annuat salary $55 322 for gental hygpersis i the yea?

00, Ther estimated 5-month saiary s theretore, 327 681,

As gapiamed above, e estmated houﬁy wage of secretardes/receptionists in the year 2000 s

$15 45 Agcorging to the 1897 Survey Of Dentaf Praches - Charaltensiics of Dentists in Prvate
Pracice ang ingr Palisnts, owner Genbsts worked an average of 47.5 weeks per year and an |
average of 37 hours per wesx  Mutuplyeng the hourly wage of secretanes/receplionists by these
weeks ang Nours {re $15 45° 47 § weexs 370 hours) vields an estimated anrual salary $27. 207 for
SeCrEanes/fecephonsts o the yesr 2000 Tner esimated §-month salary is, therefore; $13 804,

sty erplame«a ahove, the estenated ROUny wage 5! DODRKEEPErSHUSINEsS Darsonnal in the year 2000
s §24 45 Agtorging 1o the 1957 Survey of Dental Practice - Characlenstics of Dentisis in Prvats
Fracuce and Igy Fatents. owner genbsts wones an avergge of £7.6 weeks per yeas and an {

. average of A7 houwrs per week  Moliplying the hourty wage of bookkeepers/business Dersonnel t:y
Ihese weeks and Kours e 53 81° 47 & weex$' 37 O hours) yiskls an estenatesd pnnual saiazy
$43 065 for bookkeepersibusness personnet i ihe year 2000 Therr eshmated 8-month salary | ;s
thereiore X21.%33 . ]




