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I, I cii

The parpose of the peoposed Ergoncenic Frogram Standsrd i3 10 provide a performance-based Samework
for addressmg musculoskeleu! disarders MSDi) i the workplace. There is a0 general disagreement that
these mpunies sad ilmesses sre iy oo coramon and & method to address these hazards s posded. BLS
sanstics indicaie that 34% of ail los-workdsy tmazics we MSDE  The objoctive of the draft ruic is
mitendied 1o redune the risk of sccupations] MEDs through virious slaments in the proposed ergonomics
PLOTA. MXTARETRERL Comirtmen), cmplover parucipation, hazard identificstion and awareness, job
hazd aulysis snd coavol, rammg. medicx! management and program evalaation. Industry experenee
supports OSHA's sssarnpuion thet g piemonution of these clamems i %0 ntegriod progrsn oan
signifcantly redune risks wssocisisg with » vanety of workplace miwries nd foeoes. In fex, BLS
stansics 20 indicate the thore has been & decresse i MEDs over the past Goree yenss,

The overall approach o iz proposed ssndiryd is not mappropriste, Howewey, the sloments sy described
snd the underhying ssamziions apen g wgn ificant liabiling snd have potestially tomondous ceonomic
somcts to Al businesses gnd mdusinss coverad Yy the proposed stndard. The dralt sandarg oould
prxenially negatively vopact the Bacior that sre currently resnlting in the deorease of MSDx i the

wonizaoe over the pass thres vears,

1 have beer asked 15 rewiew the meteniais prownded by OSHA as 2 smalt entity representative (SER) of the
SHRETA Panei, Az xn SER. my obnecssve 15 to provide ssight on the potential voonomic impect of the
moptsed rule o6 small busmess ersates  Small bustiesses rypically do not have the personns! o &nancial
resouroes of iarger ontiue Hovever, we w2l mux comply with ali govornmental reguisiony coquiremients.
DSHA 53 only one of mery govorrumen mistes thal s peomalpsting fegulaiory rguiremoas. We must be
exrrerne iy oareful m hose we sliooue oor resorom. There s nat much ronm Tor experunonmtion and one
Restak t AT PRI S S 80 SEONOMIC TariEpe Tt 13 ohpossibie 1o recover fraen, 1 imow: | have persemally

gonc through this Type of expeyionce

Ay emall Business e, e ke o respon Rt 1o o omplovess very seriously. Wre imow that the
ramificanons ol no nunnng o Busevesars, efiecively and efficiently, mpec nok e ourselves but ook
mgiviush person o o amoioy  Therr o nothmy sore temifving than meeting peveott. An IRS suds or
& OSHA mpenion 13 nOChNg COMpErd 10 TNowing this! vour CMpioyees are depending upon thin
pavchech (o pay ther bilis and food they chilaren

OAs responsibitety to provide & safe #nd hesith Bt word envitonynent 5 Inporant o us.  Ow syopiovess are
OA FIRIETS D0 8 DARE €F MUrSHMp SRLEKCS 1w We work side by cide with thiss every day. Wego o
they woddmgs wid thew childron's buthazy perozs  Maost anplayers stiomx 1 rectfy heatth snd safety
a0 &Y SO0N A5 ey K¢ mude owwre of them Most mnics and itlnesses oo Srough ipnovenos Cack
of knwledge ; or 3 mornmt of deoverizdd stionhon. Ve o are ignoruioe,

The abutas of & small usmess owner W0 rexponsidiy provide both & efr working envizorsneni and fnancisd
support of sz emplryees dopends witonaiely on the delicate balanoe of managing owr costs, limitng ez
atmhues, and allocsnng o hmined resoarees 10 result @ s posmive aash flow.,  We pomal assums costs or
meest o programs that will rosul s neganve eash flow, Scverni ¢lements of the proposes orgonomic
sandard gnd e under bving soonorn s snalviis proviged by OSHA indicste that the costs will exceed the
enefits Al responsible busmness owners, 1t i3 sooessary [or g3 10 MAKe sure that we oan sHord o
Wnpicment sy TRONDM I progruh Randed promuigzated and that ¥ will have the snncipated results.
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The proposed Ergonomic Prograrmn Suandard hes sigrificant potential economic inpaets 10 wmadl business,
DSHA estimmes 5 wp] oot 1o eonpiovers of $3.5 biliim. In ey fifloon vours of exponience with EPA and
OSHA reguinory compliance, governmenial esivines gre sbways 110 to 14 of the serual implementnan
posts. The governmentsl esomates swidom meoinde méarect costs. Hased upon this ssmmopton, the iots]
costs 10 emplovers will probebly be 313 (0 314 billion, Costs 10 stuall dustnesses will probably be more
the renge of $20 1o 38 billion, using OSHA's projections and my assumprions. Thas is a significt mpact
to the botiom Hne of many small businesses.

‘Ihe neidence of MSDs has boon decreasing over the past three years thvough frocesses aiready in motion
within industTy. Factors asrently contnibuiong to this trend probably result from the increased awareness
by empioyers of the issue from mforsmanon svailabie from RIOSH, OSHA snd the maganos mdusory.
Businesses, particularfy small busmesses, hove boen mmpiomenting )b haosrd sralyses snd emplovee
traming through the requiremenus of the Genersd Dury Classe snud tnsurance industry seoaomic meentives.
The tlemonts of the proposad standard thae suppent of consribeae 10 ntreased swareness snd fciliate the
eaduction of costs ean be supporied and unplememted by the small busesess community, The slements of
the proposes standard tha moresse our fubiinies and coms beyond rewsonable imns must be sddressed.

In preparing my review of this proposod standard, | ez drawing e 1y i years of experience a8 3 snail
basiress swner and my fifloen veans s v ovironmental, health snd safety seafessionsl i the
manefictarng tndusiries. 1 have bom an authorited mseuciw of Genersd Industry Stndards by OSHA
sinee 1990, | am decply grmeful for tae axssiswnze of many professional sasocinies snd chicms who hawe
smed me m rrviowng and discusemyg this proposed sandand st providing generously of ther own
expeniencr, wons wnd dus. | appronec the opporangy 1o siare this nforpation with the SEREFA Pancl
and OSHA. The imention of oy tetumany 1S to parusipese s developing s method 16 1) provent MSDs, 23
he ceonoicelly end ectenarlty fenibie, ond 3 mevimne vosts g5d Helnlities 1o the small business
soengsisuty.  Through onoos! sxamomatan and opes ducussion of ooy besic ssnmmptions od das { know
wy will gevelop & solinon that wall sthiove these gomis,
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The majyr concerns ahout this peoposad twmdwrd myvaive the potentis! Hsbilities associsix! with #ts
implememation mndé the porential conflicts with regulsiory reguiranents of other govorsmnansl sgonces
Ferognirmg that this i s drefl, the wgoenss of some of the wrms sod conoepis oasld open ap significers
Habilies for small Iasineswes thas will be rescived only Srough longthy and costly fitigstion. Thers are
siso concems sbosst the scientific soundnems of the bagic ascavaptions, partoninrly the covrrcintion of
reparitive motions wath inpury mies. which have not boon sddressed. These tonoorns omepled with the
meEnendis COsts anticipated with gnplemention sl contribie o M the giobe] compethveness of
smail oxonulcurers m the Unoed S1ues.

As 2 group. soreprongurs wre willing 10 sanape risks o labilines. Howeeer, the Babiftios munt be
identified snd quantified to 1 remsanabie degroe. Onoe oo Habiiities sre gowified, we onn deveiop
sirstegies 10 reduce. eliminate or consrol those risks. To do atherwise is fooliwedy. The following
discussion is an yfernpt 16 idermtify some of the powntial abitides associated with the proposad crgonom is
program Sandard

P have nciuded & legal enalysis by Robert M. Awrtweh, Genernl Counael for the Bew Mexicn Workers'
Compensation Adminusrsion, m Appendia L The eagor issoes identifiod by Me, Aurtmch besed upan hig
oLpEnOncE 3% AN CXPEL I workers' comeensiion I and pragtice gre:

A The tigger identified o the stmchard a3 reporting of & MAD xnd the prasence of haaords yeasonally

likelv [0 cause or contribute 10° the type of MSD repovtad.  Modical ocrtainty in Workers' Componsation
89 15 0 well-enablished somdrd. An aonplover sssumes subuientin) sconomic obligutions for diagriosis

and reatmat of M3Es before causal feaors sre clewrly identifiod.

B Every suiie workery' com permaiian svstern containg peovisiony requiring the jured worker (o carry the
burden of proof that ther mpry was morred o the course aod soope of thetr wark. The burden of proof is
shified 1o the emplover @ tus smndard  Thas pouenally estsblishes s rebutmble presumption,
disfavored under both feders! md sate ws boonuse of s irnpast 1o Due Process ctauses of the
Consimunion

{ An enpiover has no oppornnry @ conest & health oxre professional's evaluation of the worker's
megiea ) condnion wnd the wib-reponed madice! bistory  Every workers' compensanon sysiem hes »
moonaniss Tor resolinon of degnntey 21 various powrss m the process of tressment snd cecovery, Thias
provisem protests hoth the empioyer and the emplover

D Thr emplover’s propeon nghts 10 recover sonts incurted sre violiied i the detormmation that the MSD
15 THON Ok (L AL

E The proviseons of Secion 1914508 (0¥ 21 requrre the eraplover 1o ask 1 erapioyee f they are
owenoneg s and ympores of MST The porensd for "t yosr medionl student syndrome’,
hophiened swarenssa, witl resalt o eoresnd reponssg of MSDs that mey of may not be work reisied
Sietr the mgper for medical managemnont 13 onee reponned MED the coapiover witl have toapend s
sipuficant wonamn of money on modios! oosts defore 1t 1 dorormined 10 be associalad with work praszices.

¥ The foancal momnyves provides o1 Secnon 307 {11 morsase the probability of emplovess reponiing
g and sviopnons of MEDe ThHe workary componseizon industry describes these 53 "preen poultios’ znd
ret piskup Guvases, Those Iasrors romse 3 ‘more risk” of koss 16 the newnice nducry,

G Emplovers sre prmeniod wath Hobsons chosoe, 3 en emmployer denies compenmation for s workplace

MSD mpry maed apon neghipence of the worker, the emplovey i subiect w sanctions for bad faith
agmunsranos of the Workers' {ompenseon Aa H s employer scoepes the cian, Sie full requirements

i R

L o377 ;
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of the standard became applicable even though the hazard that caused the mary/eccident was sinictly the
choice of the worker, '

¥, Al state workers' compensation laws have provisions idmtifyng S #s the exclusive remedy for ind
inprry. Sextion 307 cioarly violates state faw & & fmdamonial level, Congress did nax sthoeize OSHA 10
promuligae regulations impacing post ey wexment of workplaoe injunies {29 US.C. 653 (b {8)].

Clexly, Bresd tssues need 16 be adddressod prior to prasnulysting s fins) sondard. The migpering
srechanism for the manderd must be modified.  The provisions of the standard in violation of state law muxn
be eliminsted. Definivon and clarification of emplover responsibilities regurding pre-existing conditions,
aggravalion of non-workplece MSE condrions mum be compieted before this standard 15 promulpaied.
Addiionalfy, npacts to choke of health care provider mnd a mechanism for disputes regarding wedical
reagnord st be addressad.

Beonuse of the incrensed liabilities and porential for incressed lega! dispute, the nswmer mdustry will
probebiy gyske #n GRSOROT 10 Ther Workers' Compentmrion snd business Habiliny rmes 1o imdustries
pnpaced by this proposed sisndarg.  Nokhmg makes s small Butimess owner shudder more thas snthey
TITORsE OF InSurRnce Fates. The potentisl risks are a5 yot undefined knd not guantified. OSHA anticipetes
2 serense i repormmg of MSDs, 1 suspect these factors will contribute 1o # significknt mcresse i

sLrEnCe rates.

To illussare the potentiat econamic givennives, 1 did 2 quick arlculntion using the requirements of Section
{f;. Emgplover's normal salary s $10hor  Toxat suiwry for the 40-hour wenk (s $400. Emplover’s novms!
ke home 11 3300 {25% decuciod for FICA, FUTA SUTA  ssc.} If ot on disabilny teave, erapiover
wpuld reveres 326669 166 273% of nondmred salery)l,  Wath the proposed OSHA requiroment, eraployer
wonsld have 10 give enplovee on sdrsoonl 399,98 ($400-3266.60= £131.31, deducting 2¢% ($31.33) for
txes, The emplowee’s take hore saigry while on & MSD reinted disability is $366.67 [$266.65 « S0.88),
Thes 13 3 vory fugestive womntive {T7% pay snoreasc ) o stay out on disability icave for 6 moniths. 1 have

namnod dus the MSD e

There 15 paxennial mnpact 0 Welfare-to- Work. oeogrens currently being implementad across the country,
Thesr pyograns have enconniered consdenadle taal employer resistance due 1o the pereeprion, bowever
rraonsl thay ourrens wolfare rocipiants 1o more hkeh (o report on the Job injuries in ghe workohace S
e normyd popuision  The cconomic moeniiee provided m this standarg for MED injumies and ifneuse
max w a1 sliow (A poroepton to decorny § renbm The provisions in Secvons 305 and 587 will only add
fuet 10 Mt Frr 1o the conoans of theae poxential emplovers

Berzuse they sundard does nox clewriy indiemie QEHA'S position on pre-exasiing condinens, § aiso see
poreriigl confligns with the Amona’s wilts Dowisings A Employers sre not allowed o discrominmie in
our Kt POactices again mdmoualy win disatelives My immoed undersinding of ADA s tha
cmplovers are oot allowsd 10 ush quesnons aboss s ndividual's medical conditions prior 10 employment,
However, with the pocemtial medheal comla wasocmted with implementation of this sandard, mest smpiovers
wil orobebiy ynpiemon! compromiive perem iiovinent medizal ovalastions, {Another o5 pot incaded
o OSHA s ankivais 3 1 theyr 5 oany 2uessTions sbogt § pouus! emploves’s condion being aggravi by
norna! work tasks, | sonously doubs empiosers will hoe these mdividaals, The smplover s than
poerntaihy Suinett to ADA duoonmisuon ingal scumn

informanon 1 have pleaned Bom wefog the tnene oo nsk fxctors for cxrpu] tunmel synidrome, indicase
thu an mdhvidual $ sk B moroad with e presence of dizbetes melimus, hypathyroidisrn, manopsise,
*Raviigl ¢ disesse, poegnancy, and obestry  Weownen aged 29 10 62 are adso more a1 tisk than mers for carpsl
nmnel smirome Thore s substamiul disagreement o the medical commurury about the relazionship
berween ey MSDs and job wasks tespeintty repetnive motion).  Ase there Egual Employment
Oopornanny habiies i we do not hee k porson with rish facors for s job with wdestified MSD haonrds?

twould 3o ke to powni ot that m oy OB HA sandards the e are sliowsnoes rasde for the nuances
wssoraied with apmp fue e Hearmyg Comarvsiion Program}  There &re no silowsnoes for these ssuts
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provided mn the propased standard.  Many of the signs {decreased range of morion, decreased grip srengh,
swelling) and symptoras {pain, aching. 2ifines) in the proposed somderd are sswcisied with aging. [1 have
waken e uprofon widle proomrmg this wriaen texsomany. 1 repovs this 1o myseif do [ hawe to
implomnont e whole Ergoromic Program Sunderd?)

The differences of spinions berwenn g plovers, ampiovees {and Bl anomeys) and OSHA compliance
afficers regarding “foasible’ fix s s senous e, Docs OSHA mean ushnically fessibie or economically
feasible? For exampie, in New Mexito, 1o clains for abilities esteblished with the promuigation of
LEHA"s workpisoe victenor muitiarive (non oven a sanderd) is beginning (0 work, its way through our
judicial sysiem, Raoond ouse Jew has esablished that if s eonployer knows » hard exixts and does nothing
sbout it {as SMA cisims in this sandard, employer’s dont bave to do mnything wnti! o mpry exists), the
cnplovey sssutaes willful fabilines. The level of preventioo is slso being litgand (is 8 socurity svstem
sdequuse o sre badictproof windows neoooary). At least m New Maxion, the knowiedge of hamards 8
beeommg & significowa lisbilty tsuc for employers through decisions from the fudic) sysiows.  When snd
frow hazards ere sddressed &5 also becaming courcoom fodder. Juries in New Mexioo are sxceptionally
Jiberal with daraage swards (40, the MeDonsld's hot coffee spill wward of $5 million). There is no douie
that genarad o vague wrmmoiogy such As “fexsible’ m tiis sendwd will end up o Btipation,

| talicnd to the safery mansger w a very Lrge oanufscneing facility in Ris Rancho, New Mexioo tt has
had an eXIENgive LERONOMICS Irogrem M place since spproximmsly 1991, They fumd ot oxmemety difficult
to find oecupatonal physicuins & Albaquorgue thae could treat srsioyors’ MSDe with any suscess. In
sddinion, they stifl find gue aporoxasasely 30% of the MSDs have no idestifisble amuse {(work or non-work
reisted). Based upon this expercno. md the Bnancial obhigstions insueved fr dingnonis and tresnent
under ths standard. wnall busmesses wrihor ognifiorn resaurees coudd be in s senous dilemans.

_ Many of owr skl punufaenges i Now Mexioo £ 1 rorsd loostions. Access 1o the oocupationsi
specalists e can wevaify and trewt ogosom iliness and nfuries rexsutres wrevel 19 berger urben areas.
The coms sssociated with gevel and todpng dewng diagnosis sad mosmnent could add up for our nral
manuionres under e mad:on managemmi provisions of thie stmdard,

While | will discuns the tom mopects m the next section. the pownnal ipmets o smstl mxnuacnress’
gIODR} sompentiveness bocorass &n reiut whien this Sendand, as currently propased, goes into
implemenation, Compenies wiih 150 9000 and 14000 artifications wre roguirest to be in compliance with
spplicable regulmory suintards  These fendods do not depend upon whesher or ot vou gov ‘caught’ by
OSHA A voy lerge manuiaciures o Rue Rancha, New Mexico has agewoxitnniely 30,000 snatl
mamataTurers T Sy perts. We eRunatod tat approxamarely 20% of these small supphors would oo

have the financind resouroes 10 mpleromt the promosad ergonornic peogram standard, These smadl
menufaerurers could e longer supnly e rge manufaonee becnuse of their 180 1000 gorrifiontion

requIraments  Wee extunansd tu Kpprovimateiy G000 onal menviaoneros could jose congnos that sre
mpOnAnt 1o they busthess.  The rammnmg 3% of the supplhiors will enploment this sandard xod pass
thase costs TV ough 1o the Ixrpe manufachoro @ onoe cvocass. We stimued poterstis! peece increases af
%10 [5% The oroe smoresses snd doss of supplors will have » significant opect oo Bie lerpey
mEnulchog

T have sbio nciudod m Agpendsx H the tabios s thans for MSD indemmiey Clgims in New Mexieo from
1991 1o 1OST.  Approvenaich 68 4% of o 1997 claums were associated with MSD rype injuries and
iHresses  Hoas mox possible s thn ot to derentiy compare owr e to OSHA'S data due (o how the
migmmion s coliceted. The fypes of claims siciuded are” hack injpries {22.7%), wnisthand & finger
mumes {15.8% ], & mprves {8 0% ke syunes {10.5%) and multipte parts (11.4%). O indemngty
chaums rase has recdnoedt frong 156 {olsans por 100 weorkers) in 1991 t0 0.81 in 1997, Our numbeer of
anpioyecs 1 MOeasmg and o Ly i me decreasng signifieantly. In other words, our iiury mases
xry admost 127 froen 1991 35 1997 Ow maormnay conts ave dropping. 100, In New Mexico, we have
accomphshied the WEnsd rEGUCUOn 1 ATy threugh muining and swareness efforts. Labor and business
o gErTALIONS have work o (OREXDET I 4 viTy poslIve way 10 addvess these xnugs. We bave sciueved these
remasits withonst fedieral QSHA ganaards  5a, 1 question the peed for this type of standaed in Mow Mexico,
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It wouid be nice for us 10 see Bow fur we can aontinue 10 redust o MSD type injury rates without
adddistonm) reguintions. .

1 n concerned that OSHA used socident anid injury dats from prier 10 1992 @ s analysis. BLS data
mdiveres these downwand trends sre aation-wide for the past three yewrs. | s concerned that the proposed
suandard will impose costs and Hakitiues tha will divert Dxsiness and industry from contmnigg ouy
ebviousty suzoessiul mompes 1o reduce all mperies sndd iitnosses.

Ir szmimary, the proposed Erganomic Prograe Sunderd sets up porertial conflices with other reguistory
resuireroents and suthorties. Clarification of wrmmology and spplicability of this standard could possibly
svoid some of these poiential conflicm.  However, the sextions i conflies with Warkers Compensation aws
showld be elmninaied. The mpdica! dugrosts and oot methods of MSDx will develop. Eventualin. w
pool of expertise will siso be svailabls. The projecied costs charing this process will be s sgnifickss bunden
1o sralier busnesses,  And, besed upon New Mexioss MSD type Injury retes and thely significant
docreass e RSt seven yrars, | senously quesiion the need for this proposed Ergoncenics Program
Standard at dus Goe, . .
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The foliowing cormments are drecied ® the information provided i the Summary of Costs, Benefits, and
impscts wnd from the Preliminary ininat Regulsiory Flexibility Analysis provided by OSHA, My
comments ke primarily to address Ssues associated with the basic ssemptions oid deductions provided
these two documents. | am nol s any way sTomming 1o disagree that the dag froes the BLS i incorrect. )
do nex believe | ean provide benier dane. | any simpkymagmizzgﬁmtmyadéiﬁmz onsts (Dokks direst xnd
indirect} kave not beens tncluded m the 0ost oxtumaies xnd thiat the ime estimatos are s;gmﬁmziv different
from my experignes in xmaimm;mg the slemends ontified @ the proposed Standard.

in the inroduction of the Summaery of Cosa, Benzfis m:i npures, the fog sxxmption suited {tha hamrd
control costs 4o st ciude any ofise o productivrry bensfits) specifically acknowiedpes tha sumstion
wid meshanical s have mdeect unpacts o productivity, OSHATs deduction is thit theose conrrals
zease prodoctivity Urough reducnd absaniesiun,  Mowever, thes would be o losg renge benefis. not mn
unredine boviefis. The mine! costs of purchese, insaliation and oaining do not apnesr 1o be mcluded m
the cost estimates,

OSHA's seeond sssurnpion is tad all M3Ds mre arrently assumed to be work-relaied, thus srigeering full
implementation of the progrom . In the roposed susndard, theee is an orebutable prosursption that MS D
sre work-telated. There is slso s sgnificxm iack of clarity of how we will separate costs piowrned to
castinguish work . nion-work relaed MSD In sddinon, the propased method of identification of
porentinf MK i the standard will aiso protmbly cwcrosse the numbey of MSDx reportnd. Tharsiore,
OSHA™S dodurson that they e over-cstunatmy the muenbey of MADs is probebly noe correcs.

QOSHA tleariy reoognizes that thare wall probubly be differen anms assovisied by industry classification ‘
End Racrors of soale bevween lergey and mmalle manufscturors.

The auantificanon of berrefins of implemomnng this proposed ssandard depends upon prevertion of MSDs,
However, the sandard does not go oo effoct in any business until & MSD is identified. Typiesily, coxts
atsociaiesd with peevention should be lower g the ooms sssocisted with remmenm of MSEs. OSHA
estumaes that the 081 savings would be S4 7o 314 billvon over 10 vears. However_ iniial easis of
wnpionontalion sre astenmed 1o be $3.5 billion o the Srat vesr. As s send] busmess owner, 1 1 onn't
recovies Goss o rehinive ooosigenis bencBl wathan ) o 6 tuonths, the initisl costs of impiementation conld
rmpety iy tash floew o ignsficanily T | won® be m businegss § 1o 10 years froes the OSHA projected
rexiizanon of seonaorme beaefis | seriousis douix | ooald o mongy from the ek to srtame the
crianges H § toulant sanh moonom peneft wuhe §oyost. S0, whees s the money going 1o come fom o
mingc comphanoe®

B OSHA s numbers. we are pstemaing o9 wvibgs sasociaied with preventing 17.000 16 67.000 MSDs in
smal bustness 10 be 3337 mdbhon 1o 31 4 v Hion per vewr {31, durexs costs for wresting an MED sre 521K pov
wyuryaliness: The cost of ympiementinion 1 casmesd 1o be $7 billion, The cost of implanaiation is
proombis ciosey 16 $20 billvon tased upon My expersence with Bioodbome Pathogens and Lack Out/Tag
Out unpiementaon costs  Lnmg DSHA's namsers, 1t s cheaper w0 treat the MSDs rather than prevent
viem  Ln Gther words, 1 will only cost s 117,647 o 329 850 10 prevent each MSD (52 billicevprevented
MSDsr Oc o will cogt us onby $21.000 1o oem each MSDL 1 i suprposed to cost fess to praves giivries
s alimesses B 1o oK thoen ot oo bene Hiy snalyses.

{ e Ted 10 undorsiand e miormamon proveded the Costs of Compliance From Page A-3 10 A-17 of the
Prelmnmany (ool Reguisiore Flyobihn Ansivie Riees of covplisnee were basad upon 2 1993 phone
srvey  Modica! Romovs! Cofts ot assecaicd wath 2 1994 workers cornpenmation study.  Conpol oosts aee
ascd upon coiTnaes provided I M Dend Aloands . Revesue dats sre tased upon 1995 asiness
sansgy  indiratt coms are estovaied bom o 1991 smudy. All of these SIRURICS are then comprrod 1o 1987
WOrk ETS Compraisanon faes and sutnin | apprecuie the Gifficulty in Anding and utitizing sppropeise
sausiical dambases  Howeves, there £re basic Endical panciples that have not been cloarly identified in
e Preiumnany Anabvsis tha upnihoanthy mmpact the tvpe knd degros of sstistice] nforonce that can be
denived from the gescripbye and correiational anajvses.

-t
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The Prelminary Analysis also does not include recognition o discussion of soms signifioant hisonal
. events that also could mflumee s preciqive satistics. For example, the issusnce of the OSHA ergonomc
guideliines in 1992 mnd the subseuent six years of indusTy volusiary complianoe éo not appesr to be
mcluded In the pact malysis. s sddnion, there have boen major revisions of workers' compensation
Prograns st dic sae jevel 1 the past five yewrs tha ore resiitng mu@zﬁm&zmd dramanc deoreases m
MSD ilnesses sad By,

There is pe deserption of the assumpions for tie multiplicy wsed {1.39) in aloulsting fringe benefits, {
assume e muftiphier mchades tixes. However, dots this multiptier inchixde personal e ol vacaion
iemve, medizal snd Semtal benefins? Dosss this sultiplier inciude admmicostive overhead costs ftomm
meetings., safery Mmontings. compieting fme conds, POPOMT PrEpRIATID, €10}, trsining tme (@ house and ofl
site for profossions! gevelopment eng cerifostion), professional mombersigs, 2nd msuramces conts
nssumed by the eplover (vodws snd professional Labitity, dixability, workers' compenisation §?

Takie A7 zxtimales the ot savengs assocsied with prevention of one MSD Workers” Componsaanan
claitn. The cas estimates wre based upon 1997 retes. These mtes 4o nos melude any sdivment tha
Seorkess' eXEpEnsRIon MmNy mkke as 3 result of meevalustion of hability associaind with this sandard. The
sxtmate ahso does st nplude the costs sssocisted with replsocment or rewsising of another individust 1o
perfons the job 1asks xssocied with e reraoved employee. The calaulstion sl doss nov inchade the loat
produstion of goods o servioes sxsocisied with the evalusmtion period, eaining o replaconmt

The sseme assusnpnons appiy o Tebie A-3 and aise do not inciude sny potential logal oosts ssseciaterd with
dreability cisuns

Tabie A-O was missing Eow oy R

Tabie A-E0 is 0 srrmeeizon of Be ooy wiernibed on the odher tabies snd indiomes the cogr smvings OSHA
assocwtes with prevenition of the MED  The medicn! sosts n this whie shauld really be investipuied
furtne  Deperdmg o e type and sevenity of the itiness or ingary, the sandard devission for this

gy own b significanl While the Thed Parry habsiimy claims is net quantified in this tble, they are
sipmifioant angd rexl comis thad croplovers ¢ concernad shenst, The lubllny associsted with Huis standerd
eouid open uplmimaf worms for ompioven m the workplsce.

There ere moany way& 1o soive 8 probiom  However, the date presenssd by OSHA does sot foliow the same
MONOd TAEL PRONT DUSINEIA 15 1t JEveSIgRe RAG Knalvee ccononsic coss and benefiis. The mevedibie
coms of unpremenueon prodicted e OSHA 1o solee & Eaction of the MSD problem wili be sn moredibie
bursien on maEny woall uamesses i adkdnion, the renum on mvestment wilt be fong 1orm ratiier than shon
torn Thas Sman e conlg resull mopurarg some stnali manufecturers out of basaress. The yoi enidentified
srid tubhtrple sowoes of evicnded Labelity wl! a0 tremendousty to the legsl coss of all Businesses, The
mEiical oOsls ASCINDd with pre-sxaplovment cvshusions, M3D madicsl disgnosis and weamment will he :

D deTnsoene

A AU PYMAS

The prunary assumphion of this undard s thar there 13 & neesd for governmenal sction o Ntervene and
prewent MSD The oefarmanon meluwdod 1 Appendu 1] indicaies that businexses m New Mexice are
sog somoihmy (0 sddress workplsor MSDs The sipnificam decresse MED rates & the pagt seven years
an prooebly be sHbuULad 10 MOrEeses Swaronoss, ASLSAnos by INRRANLE Sgenies B sddressmy illness
and ey exuses. and riquirements of T Gonera] Dty claase w provide s safe ang healihvfut woek
envirarimient,  We have scooraplished roductng osr accidenst and injury maaes m New Meoico withow
drasstcally (Maroaseng o babillios o anpesing unreasoviabie wnpiemontsson orwria. Labor sngd

- Emousty hevr workod togethe to And selutions tar will work for o gaie. | e concemed that ORHA'S
proposed Rasaard would nepsively unpast the sucoessfinl methods 2nd prooessss we have developed,
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Haxarit Analysis

. Doing » hazard sualysix is no eoraplicated. Ixukesnratmdmm&mxmmmknnmw
procuction responsibifities that make ft ime consuming for them 1o do an adequsze hazard anshvsis. Most
(ISHA inspectors will rogueire decumentation of hazand snxlyses during an inspection,  CSHOs don't accept

ity oy bewd,

Even comparties that have s &ill time safery efoer will probably aand 10 TetKn AR agonoic speciatist
Typieally, o ergonomic specialist coss $10010 3175 per hoawr. OSHA emtimutes only 10% of the
companies will bave (o hire » specialist {of abexz $1000. Evimutes | racwived from ergonsmic speciniiss
ranged from 52000 for & simpie walk through to 523,000 1w do 3 haowd conool snalysis.  Any squipment
grechase or pyocess madificslions or trameng would be sepmrwe.

The proposed stamdard exabliches s requirernent thal bazard snalyeis be comsplered within one yexr. Mo
hizard snsiyses g contro! ispiementstion prejecs have mken 16 manths to throe yosrs 1o complere. [is
s lon guore comphioated that just txyang ergonomic chazry ad tables.

Eguipment Purchases

Modificarion of s mmubctrmg poduanon ine 3 used by more somplicared ind costly than At buving
frgonomic tables and chairs.  Detign end parchase of robotics ean be ettremely expensive.  Purchase of
hvdrmihic Lifts or ather types of mectumead [iflmg equipesens is arove than $250

1 heve mcluded in Appentdin ¥} s case study provided o me by Mr. Sooct Seydal of Silmex, e, While the
company eseribed in this oase Sudy had sppeoumsisety 1000 aopiovess, the Poly Prep sros with 20

L erapiovees reported & higher modence of sorams and spésins tun oder perts of e facility. Lot work dys
ws npt gignificantty difforent frooi ohée seems of the iizy, The comnpany iesleerented an ¢rgonomse
evplunt:on gnd anmeol progren. The propect regiares spproximstely 16 montiss i compliets ond oost
$LADG00G. Pulls pestronrars, conveyors wod Drokkang Wwhles eloor cost $150,000. Significam
roodificaions o the building were requered. The changes did elimate MEDs and przx&mzm mw
was soubled without e mdroese m bosadcomm, ;

Oiverontsty . the compoerey zonid afford 1o mé the smound of mouey invested in changing we ywocess.
However, &t took more Gun 12 months. While Bz progect was probably nustified by B moresse o
produciin, was i scononicatly feasdble 10 spend thas st of mioney 1o sddress MST ixsues for 20
rglowa” A wmali memufacturer might have the seme rype of production design moees and have i spand
at tengz $130.000 01 HRmg cpupoien: withat 932 Morease o fvoaduactivity,

Jun Causng. Health and Safers Masager for bvei. Rie Rancho told me that they spend approximaiely
$3000 per affice o purchaw and mastl #n erganonucsily sound office swem.

David Swem. mn anomey with Pavne snd Fesry baow frm m Califormus wold e that ane of his clions thae
mRn GBSO ey il VT PITts had vomnt sper oassoaieh 36000 per stanon that sexis 2 anplioyees,

£ven e purehases for small, home offion wre enoneed 1o be approximecly $E00 (see Case Hrudy
mohaded o Appenshs HIE Many Ameniosns we workng in they homes, Empiowers may be deermined o
te responnible for the ergonom i sundness of they workRetions i MSDs are itomified, ‘

Worc of my sty reponed spending kexs than $I000 m doect costs to modify worksiations Zaﬁuad )
manutacnunng foilnes My sampic saze o unll Ind brsind to the cicoronis and semicondanoe

oHRBYY
Traumung Costs

OSHA's raving assampuons gnpose @ yory significent technics! knowhedge requirenent down to the oot
bne supervisor tevel  The proposed ssandard maphes thas foot line supervisors &z gong 1o have the
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rechnicad knowledge noe only to tain amplovees in the requirements of the sandard ar also (o recognize
potentisl medical condinons, These supervisors are slse expetod to evaluste Tnemctions detween job asks
#nd manan physiology, Most of Ihe srgonomic issues in the workplace sre common sense straations (il i
hures, doe's do i), It {s wwreasoruble 1o assurne thae front line sigervisors will ave the time o knowledpe
te devore specificaliy 1o ergontenic issues i addition: 1o thetr procuction and supervisory job
responsibilities.

The costs of maiing will range widely, Managers md supervisors will probably bave 1o stiend off site
zinsses o hire cygonomic gamers, O nite training will require more than 2 hoeos and if the elasses are ot
of towsn, trevel ind jodging rosts will be maorred n additon to nation. Iatel estimated it oos
approximsiely $1300 1o train front lne thelr Supervisors 10 recogrize potentis) MSDx,

Emplovess will require oainang, too  While the amout of time 10 train empioyees will not be as extennve
ks thae of supervisors, it will be marc than one hae,

Medical Cmny

I did nes have nimse to oolled erforesasion on the poserstial impscts to medicat coms.  Howeves, there will be
moressed costy associsied with implemeniation of this sumderd | snvision it ey emplovers will
anpiaomt eeansive pre-cmployment evalugions. The medical costs for fitia) diagnos of MSD may be
coverod By most workers' compensaiin olons (f the by is determined (0 e sotally work-relased.
However the uxsues Associared with sggrevaiion of noo-work reimed injuries or ilnesses and job maks will
hinve to be addressed by soeseone o the mmrsnce mdustry. Minisally, workers oopensiiion Teies touid
goup & modeuer of clriths otowes. .

Lti fewe Mecion, the oosts of garmg acoess to agonomic speciaiists will initinlly be sxpeasive, Rurai soafl
menufacniras will have to sond amployea 1o wiwen centers (B soene cases, bundrods of miles sway), The
0SS SO with trevel and lodgmg wall sdd 1o coms,

Legat fom assacted with &Bmrences of opions sbout work relmedness of mpwries end Blaesses, dispaie
ectaiunion of health care provider &ad ToEanen] opsions ore not mcluded s OSHA's extmstes.

Frogrem (oo

{ow exunanon of mnplanananion of & futt peogram i3 difficslz. OSHA indicmes tint they do net believs
sil mBusey sen ors will be squaliy Unpsaed wnd tha the regudrments are mplameeted oniy upon the

presemioe of ans MED  Thire ere s uprnBownt monter of vanabies mdustry o industry, soonomees of seale
tirge corDpAnY v3 SMall oompany), iocion (urben vi. noEl; Natonal snd ntermabonsl econongios also

infiusnes AN '

Bascxt upser sonversauons with Jom Casweno, Safery Manasge of imel Corporarion, Rio Rencho. intel

s piomonied AN agrESIVE argonom i progwes tn 1990 Thew sl costs for mplerpenation o daie sre
approsgrsieh 54.000.000 B wok imel approagmaten 3 verrs (o gaplemmnt thelr argonomics program.
The ke ¢ mmpinnmabon tofls acoored i 1997 and they began (0 see cost benefits in 199310 1964, I
took. & ugrvfiomnrt amoent of tuoe, and Tes g8 expenence *17 year modical student syndrome’ when they
beyran inpfenenanon  Howessy, evalunions were not abic to identify or stribate mecont oausality o
with Of NOt-wirk A tvibes o spproxaely J0%, of the MSD cases. Thetr curranL sanusi cost of
maAETIg tUs [rogres i xpproxmaaieiy 3300.000 for & facility of approcimatzly 1000 copivyess.

in Appendes V. | have anemigmed @ iasone g process » small menisong o will probebiy go trough 10
enpignent the sandard, The owrnpiz provadad o besad upen my oxperience of the process and
procedures companys §o Prough to impleynent any new regulsiory standasd. 1 heve besy extramety
conKrvaiset gt My estinates  Tabie | owcludes o Seeet companson of OSHA'S estimaes with ;my estimastes
of unpianemmg tus sandard o & nypscal woal) manuiscnrmg company. The sssurgions and basis of
wimts wre ncluded o Appendas V

{‘_ L 0384
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Irs Hve of the requiremants, DSHA's tme cstanmes are toully unraalistic with the operstions of human
oepanirations. Orversll, OSHA'S time estumsios sre sbout 122 whiat 1 oxpect they witl acraally be gpos
implarnenuion. The OSHA esunate doos ne mciude the organizstional sommiumication, &nalysis,
discussion and decision 1ERe.

The elanents owtiined by OSHA are not a5 compartmentalized in wost hisnas orpanizaions. Seting up &
program snd SSING b & reporting sSysam occar usually simulteneously, Employee cainng is typically
donse & date of Titial hire and sonuaily, thereafier. Most companies do nox provide spocific Tainng 10 one
empiovee ailer they have boen mjured. B 8 compuny has a Teining program, prevestion is emphasized
rither than tresunent. '

in tarms of coet. DSHA's estimate modudes oty 31000 for & consuhan i 10% of the impected companies.
Thero are iany specialties @ wieny conpiitmg. A compeny requiring Tainmg, job hazad snalysis, and
hazard poatrol engmering will probubiy noad separnie consulzents for esrh of those specislnes. One
consulting o may be sble 10 provide all of the technice] assisance bt ench speciaity requires different
gaming nd knowisdge. And, 1 seriously doubx a front iine Rapervia with one dry of tmining will hsve
il the neossary widersisndmg and knowiodpe 10 solve thete complicated types of problems.

The significant differences in cons erwoen OSHA snd my estimans i Table | primarily sre associawed
with oosis of sveenal consulants, ume assocaind with mectings, equipment purchuses, and anployes
rephacesnent costs. OSHA'S estrgrie o spproxopsiely 1710 what 1 esiznaee it will ke 1o anplament this
sndard  That & consistent with my sxpenmoe o gopiomentng many OSHA standerds i e past 15
years.

TFebie 1. Comparison of OSHA and SER Estimauey

" Roquiresseat L OSHA emmae SER estimate
J Tune | Coms {53 | Tune Conss {3}
ey : ;
Mypuperul Trammp S - 1A 5T 20 P 45
+ {rmoal Set L : 3 P L S I S 146,32
Saoup Repoetosg Svmem | 1) 9181 s
Reportme MSD © LA 025 45 ¢ 97.15
Empiovwee Infomuien | [1.4 19307 60 1 55580
Mungge Tnmmg Full - 4 28304 1 {0 AL
Hazasd Conpol Frogram | 3% R Y : &0 $13%1.00
] > i .
ot ararsen + 1HOL: a : 18721
HOE o mirne cows ] * 140000 - RS N2 an
Empmwvee Tranmg . & e 2 TR ‘.
. Agrameno Medicad f 3 Tile i Pt Joh 45
Mxnggormeon ; '
Mgdical Remowval . * DR ; 114 ! 190100
Totmd i34 62031 280 - L1 24000
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‘The following covments are Soecred wt spexific provisions in the deafl sanderd | have ot attompied 10
make oommonts i each provision because the issucs have aiready boen discussed i the previcas pants of
my HEEImony, = :

1910.50C Docs this Standsrd L over Me?
The definitions mnd spplicetions s not Cekr,
1910501 Whst is the Parpose of thiy Hinpdard?
1916502 What i my Basie Ohlipetive?
1910.503 Managerment Lendersbip and Employee Participation
1916564 Hazard MeantiBonnios sad Loformetio

1910505 Jobt Harard Anafvaix and Cootrol

1930.303 g 727
Asking cmplayees 1o respond © o affrmarive method, cspecially if they will pacosally recsive
specis! beeefits, places empiovers o # position of morsl risk. 1t could result in empliovees Baving
“Fuw Yexr Meodical Snadent Syndroene™the mdivicun] porogives that the signs snd svegitoms
mdiexie » giore senous condion s oy acruslly exis,

Seif.reporting systems, wed extonsively by Workers' Compenmtion programs sfound the country,

' socE o work satremely well b campnishing workpisce mauries snd illnesses.  This system )
reguires the amployer o post patice of reporting Mequirements snd theo the emplovee has the
resnonsibility of notfng the eonployer of any patential $igns o sympioms of ogonomi
probinms. Emplovers i supervisors who have adagquale teining cxn then daweroinge the
sppropnisie method D evaiuste the job tasis or employed's need for medionl atention smder the
OSHA reporabie pyuries snd iness roquirgements,

Emplovers bepatsmeg parhomsaon m ihe Welfureeto-Weork programs conild be discouraged from

prrucipating if ey forrs abowt merensed Workers Compensition cons wre oxacerbaied by this
rexugament, The regumemen slone could tabotage the entire welfare refores program.

19140,.506 Yerainuny
Alreads sddresser)
90507 Mudicud Menagemest .

This entre sectwoe conflacas with WM Sanie Workers' Compensation law, anipmges on

[scror Fanent oo Bderustey requeepenis, volaies due grocess of law for mking of property, snd
saperadoy. mamy wnst-cmplover conowcas. In addition. this sacnion's reirsseenis put doctors &
fuak 1o bewng pounsal astessorys to Faod wsdrrnmes health onre provider choions, provides
mesnnves f0r SrEPIoVESS (o AoE RN 1D work. mnd opens up ncredible employe and medion)
habiine The requranents o ths soction e eiso probebly beyvond OSHA's purtharnty snd
mangsie per e OSH A, ’ .

IVIG 30T fbnly
The eraplove? 18 reguered 10 provide ptompR sooess io henhh oare professionsis for evalustion,
weatment eid foliow-n belore & threshold of determaaiioo has been mads regarding whether the
MED i work or noevwark reimed The ampiover then hxs sn wreooverabie expense of the
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modizel evalustion posts withaxa ny die process of inw or effective reourse in the cours if the
MSD is detorminiad to b non-work related or 2 medical e cxnno be idestifad,

19100.367 784 12 : :
The empiover must provide miomuaion 1o e hesith care peofessionnls ahow therr manufacruring
processes. This tyiw of informaicn tay require divalging trade secress o proprictary informsuon
aboayt thedr equipreent or prooesses without sy progecnon of this informssion,

1910 397 (b {3
Cresiing 3 written opinion from the Health oxre professional and ensurmg that the empiowee is aiso
prompily provided with #t potentaily vioteies doco/gaiint confidenuativy, paraoulirly if the
MSD is nonowork reisted. Thir reuroment aiso violaire NM case baw {(Charedy's Fried Chickan
vs, Harsen), h poeenually pots docions’ o s position of conmibuting to fraud if the emploven &5
not 1otsily hones aixxn thewr pervae life tryie practices snd activites,

1910.307 £ () ‘ ,
in wamy smallananuischrmy orgEnizations, thers sre e tenpomry aliermaive duties o jobs
svailxbic for e employee thamg e recovery period. MM Workers' Cocopenaation w does ni
mangale that sn eroployer provide shernative job assigments if the goplovee is datermined 1o b
medically ifit 1o perform thew b 1n addition, the empiover does st have to keop that job
avsiable for th voplove i the recovery period is exormssive,

0507 () £y
' The HCP's wettion opauon doms nex wsziude » reguirensent of # sistement of anedion) causaiity,
The MSD s presaned (o be work related and sets up a sitestios of rebutabie preswmnprion. N6
evidenty to the corgrwry aan prevnl  Panicgiarly i€ the MSD is nor-work related or
undeiermnable regardmg casse, $in 18 & due process vinlarion of gie smplover's nghis undsr the
Workers Componstion Aa of NM

These medicnl evaiumions gre also very expensive and may be beyond the Snancial resouroes of
many small Bumews manuiscaras  In sddnie, fnding a pool of expearienced mé oqeatified
HCP's may be very diffiouh o sosibey commimties, Sending emplovess off to other onies to
recrive ASOGUEEr Zvaiuion and oxre would slso 1ax & rors! weall manafeonora’s Sinancial

PESOUF LS ,

3R1G S8 tifh
There are srvees! poveptinl confixss regardmp provexsing e eplove's privaey and
ponfidonbalay sfio & medion) munapemon eonluanon Specifically, every docwor would be at risk
of bowng a0 Aacsary 16 et iF ey & not repont pre—existing MSD miuries or ilinesses. In
addasor, ever if thie MSD s sex work relised, the maary or iliness will irnpact the eiplowee's
abihity Lo perfove thew asronthy axugnsd b responsibilties, This cowld resilt i a catch. 32
smation {or the erapiover, HOP mnd empioves.

FBI0 X0 reprhi

AL if there are no shorna ne obs svsilable for an cnployee or the woek restrictions durmg the'

recowery penind prevens the emplowes irom performng their sssigned sks, 3N Workers'
Compensaion law does na require the onplover 10 koop the ermnplioved on the job,

Unnder MM WO law, the conpiover 1 onty regueredt (e rehire it sraployee for s job they are
modieslly gaahifod w perforse Leplovers are not reguired 1o boid & job pogition open for sn
epioves

In face. s mquIromet mey B odc MERY W RNEMplove contecls GaTently in plage
regarding ok OTILION KASIZYRONS wnd replacoment requaremenis.
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1916.582 {e} {0 ’ ) .
The aaintenanoe of &1 ampiovet's Wi nocmsl camings. seniarity, tights mnd benefits are bevond
OSHA's eegulatory sshorry.  This provision s i dinect viclstion of state constitationst suthority

and sire Workers Compensasion laws of NM

in additicn, this requarament may be it violion of sy WNO0-CIIPIoyeY SONTACS Gty in
place regardmg comipensadion roquiretnmes,

Most Workery' Compersstion programs o mcmlmzln}rudyinw ieentives it place to reram
wwkmwi@tmuy

I916.307 fei (3
Heshth owre provide choitr i » pivial issie i Worker Uopensaion Iaw sad Habilny, This
requertesent areates a dury on the pats of the eployer 1o provide HOP and fnl_iwwé:m e
recovery period. There gt many quesions regreding the ressooabinness and nocessity of
treanners of ergonomic mprwes and iincsses. This & one of the most liggnted issues o Workers'
Compensation law. | doubt many small businesses will bave the Grmocial resouroes te defond
themselves o the Gestor's ehocevrecomneandations if there is o disagreemerst with the emiploves,

1210.507 (p
This exitire sexction regirding how long an emplovers must be relaimeod ronssipned or benafiss
proviged conSicts with NM Swume Workers’ Compensation aw,

1910307 igs
The oxtiimed obliganons for erployee cammgs scts up n potcntial incontive for a emploves to
riot reazn o wink brom an srponom i oy, 18 New Mexios, o employoe will reegive 56 sl
v 2% upto x pb-desritod cap of ther salary, nonmxable, while on Waorkers Compensasion
dusabiliry leave.  The soplover s roguirad 10 pay the remsining 33 snd 173% of the exupivyees
salary and benefos & % tixed raie  The eroplover wosld have m incemtive to remxin op1 oo
drsadilmy lemve of spprosumarehy % tthe difference of @eadic ncome vy non taxable income)

of ther ke home pay
For oumple:

Esmplowver's porns saiery o $10Mar  Tow ssbrry for the 40-howr woek is $400.

Empiovec’s norma) mke home 1 $300 {7 3% daducied Sor FICA. FUTA, SUTA @)

B ont v disabnltty bewve, compiovor wonsld recetve $266.69 {86 273% of nontaxed saisry

With the peoposed OSHA reguremmny amplover veold have 10 give emploves an additional

$99 98 15300-5266 ¢0= 513335 dedbucimg 258%™ (313 1) for s makmg their take home while
on disabilny $366.67 (3200.6% » 99931 Thy u =n swtornatic 2% rise while o on-disabiliey
for 4 ergonoemcally rebued masy Heess  TIUS 0 8 very Iurstive DEnuve 1o Say ot on
dizabilny lanve fof & months Len spproncgnme saioy erease of $1600)

‘Utsuig asmcription of Mlal ma, owrgms! o e i3 jower than osnulistive Iax mie.

The requmomuonts of peeagraph 3 of thes secnion (incorme froe other emplovers) wre probabiy st
svaiiadic 10 the sffocied conpiova of e empioyee dhooses noe 10 Ioveal othey amployenent
covnperssaion. Howewe, uesdey ecabinshied pase bawe m NM, workers' Gogpensation pervindiils sre
basedd pon all moome souroes of an senpiovee kg wre charped againg sfimted spioyer’s polity.
This eciid ressit o oven highe Sassoal onpacts 0 ke employet and henefit the ampiovee by
promiding sddivonal naamives Lo way OUT on ErgONOMmicatly related Buries.

1910.5%08 Frowrsem Evsinatwon

Dovolopirg c8octivencss mehods m gong to be very difficutt. There & significant roovn {or
disagrocomen: about whi ‘efiecive masas. | am asuenieg that the incidence of ergonomic itinesa

{__wmm“ S
1, 0388
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and injurces decreases, However, wha if an reaployee never gets bettor {as i found o
zpproximately 0% of the cxses). Waosdd the employer be placed I & xitustion of having to
firgsratonse xn snplovee i they never get berter 1u¢ o reduce thetr outcome meanre”?

What if it takes tany yesrs 10 derrmne wh effectiveness mesares work? What if, due o
mdividual variability, the effecziveness sexsures ere sporoexiaie for » pamiculer set of ewoployees
but not spplicable for s job 5207 Can we bave differesst sets of effective messures for dificrent job
clasyifications?

1 xan b forese soae significant sumistica! moasuresuent peoblems with srall esinesses with
fess tham 200 empicyery. Do the effectiveness menanes heve 1y be garistioslly signifant? O
Just the incidents decymase? There conld be some sertous betwesn grovy and within prous
probizms for sxistical componia: & snall sompaniei. Ase we jooking &t nominal, nioreal o
oedial scate dara? Perwnesnic o nonpermnemic snabyies? Whee if we find oo comveiations
betweoen work related tasks and e moidess of MSDR? (Very possibie i ensli semple sizes ike
snall compmiies). And, correlanon 33 not necessarily caambion when there are mukifacior
sinualions.
- Mary of OSHA's previous sandards compeasase for age reletod susnoes {for example, the
* Hearmg Corservation Sandardl There &5 no such sliowancose inchuded i this standsrd and it wall

e & criieal iseae for program evaluatsons, Theve will alao be sorie coneesns n program
evalustions for exoployes’s with pre-cusing conditions {such as grenitis, csteoparosis)

1910505 What Records Mt | Kerep?

The disinction of when wn orgonoeit iliness or mjuey s recordable is very unciesr, For sxample,
‘1 N recordable when the cxployer responds o3 the affirmative 10 signs or symproms? O, afler it
bas been deverrunad the the Uiess of inpary is work related? There is no information regerding

Jost wworkdays

§: i3 also difSoalt o evalume thus sechitn becayse the Appendix B was s included with @y
package.

1910510 ‘Whep Miast My Program Be b Pisce?

The ouplanceaion tfosive dates may nax be ceshsne {or implomentimg permsssent confrots,
speci fically afir the oandacd goes mio effoct There is sis0 o0 0w cleuse for what to 40 i there
are o fexzible permanem comrois Thes may be # signifionnt txsoe for the hmbul&s care
pooply who hawe (o DR perenly oo beda

Fasad upan: GoTERT LXPEIMNDE dmm:mhsemidwhameﬂmw:mmﬁ
be dusconimued

implenarimg » full ergonomc progrem will probably ke &t loast one vear if 5o major equipment
v provess modiSoations sre roguired  Most propsy require &2 lesst b months and range up o
three yexrs before they are fully unplomonied sd effoctive.

Stan up conupanes will have even more difficulty unplementing ergonoemic progrsms withis tee
vear And, b will be diffica 1o pradict ergononuc issues until the scility is in full production.

1916.511 Whaeer Can i Got More islormaion”?

191¢.512 What asx the Ky Termm o the Sinadard?

[FET—
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The porential ripacs to small business. o fat all msnufsoryrers, is snormous. OSHA's estisnimted coes of
irsplementation we significantly owt of renge of W daie experience with compeny's implementing
ergonomics progrmms inder the volunary progrms in place sinoe 1992 Many of the technionl wspecys of
this proposas sandard sre not based upon sound madical seience or proven behaviors! science brsed xafery
operienes.  Many small basinesses will nor be able w sfford cowpilance snd will be forced ot of
business {particulerly cocapanies with 1SG 9000/ 4000 cemtifications). The ronaimtg companies tut
anemp 1o topianast will have 1o reiac the prion of Ul goods kvd sewvices to & ieve] thi may make themn
noncompetitive I the LS snd definitely the globel markess. The poursaal confiiczs with oy regulsiony
requremnents {EEO, Woarker's Componssrion. ADA. ndividhual privacy rights) pu all basineises ins
‘darnned i vou ¢, damnied i you don'y posmion. Firally, unplemnersmtion of this propased susndard coutd
pamtaliy undentnine the symiboan progress made in Weifare Reform.

Providing ergonomically safe work places is moporuma. BLS sttisties indicaic exgonomis iltnesses and
mjunes src decreasing. (YSHA could msead provide an intensive snd eximsive tammg progras maicrisls
{onnmg tpes, publicaions, public service snouncEmeEnts) o ruinng, grants for small busineasses owners
and emplovess to be distriboxed through ousting sse OSHA progresns. small busmess development
eenters, professionsl safery/industry ceganuzations and ether points of access pich a5 the e, 1 there
coninues oo be tad phivers, OSHA can il ocne companies under the General Duty Chasse roquirements
of ihe OSH At We reslly neod micemmanon

The wammg muterials should be specific Usiog BLS 6 OSHA stmistics, prepare waining mpes sod

bock fess specific e job waks clowrly having ogonamic hazards. For example compuiny work stions
ropznals hendimg. pouttry peocessmng, sxe. Genvors! tapes wonld protwbly not be at heiphisl as spocific uak
o industry secsor Tammng. Emphass on provention of ergonomic inivrics shouid be pressad.

In sddmion 15 trem g, provideg ¢ Berad spproech 1o responding to erpenomic ilnesses and Dijuries would
te thore cost eflective for small busmesses  instend of baving to implement & whole progran based upen
ons mdvicusl displaying signs o symmoms ol the oenerrmannger s work with mdividuals. Base the -
requirements for wmplemenanon upon Lo Work Days. This can be sddressed i the revisions to
Recordabie Hincsses wnd bypunes Log 1OSHA 300 form-carsing soon ).

Protaps eouipimnont surchioes sssonming with compiunee could be an altowable business deduttion mtbey
inan s CRoua! oxpense, Az rocommmaed I D Tuoe: Or perhaps somwz form of @ax benefi oxn be
soerremed for Mamosses makng oW MYERTDON  ASSTss o a0 o iow Interest loans mEy B¢ BOCoSsRrY
for sonnt businasses

O5HA thouid nee specify the medionl reguremens That shauld be lefl to the medical profossionals.
Especially when the MSDs o relmed 1o porsonal non-work reisted sonditions or habits that wre effected by

ob repanubiline

OSHA should not sty benefits and miery requoemens. That should be left to the Workery'
Compensaiion and Qe o miusr secion Thu-r xre signifrcant siae's rights issues mvoived that are
srobably outnide of DS HA'S suhorm

in fus sandard OSHA has sasumed B one Type of marageront Sructare is pervasive through the U5,
Therr e mamy types of mnpiover and aoplover reatonships. There are huge differancrs of spunions
XK T PropET AKX s vies of mioaoong with anpioyees. OSHA thould avoid prescribing
empiover:anpitvee relalonabups

This sandard sos up 0 many patentr! confiiets vath other reguiniory responsibilities thet business owners
have Lo operate witheh  Thes stanard, as g ourrentiy o presermiod, oould have a deletenious effect on the
ccoiogquee heatth of small businesses o o county withowt suceessfully sddressing the issue of srgononsic
hadaras

I
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LEGAL ANALYSIS IN AID OF SMALL BUSINESS REGULATORY FAIRNESS ACT
REVIEW OF OSHA WORKING DRAFT OF PROPOSED
ERGONOMICS PROGRAM STANDARD

Review of provisions of draft standard
by

Robers M. Aurbach, Geoneral Counsel

New Mexico Workers” Compensation Administration

The following observasions xre of ered to provide Small Business Regulatory Fatroess Act
{“SBREFA") panelists with a legal saalysis of tbe provisions of OSHA's working draft of
pmpo'soé crgonomics program standard. from the perspective of an experienced workers’
compensation Jegal administrator and theorist.  Although the views expressed and conclusions
reached are my own, the romarks thar follow have been roviewed by other lawvers and associsied
nrofessionals in the workers” compersation Deld and edited to reflect the consensus opiions.

' Siandard 1930.500A3 sets e tone for much of what follows. The standard applics to any
emplover who hes 2 job where 2 work.relsied musculoskeletsd disorder ("WMSD™) is reported.
A WhSD 15 defined s & physcal condion that 15 recordable on OSHA 200 lops that occcurned
on 8 b where WMSD hazards are present. The hazards presert must be “reasonably likcxiy 1o
cause or cootribute to the type of MSD reporied. - A significant pan of the repornting o
emplovee's regular 10b duiies mus mvolve exposure 10 these WMSD hazards. [Erophasis added.}

The objectionabic part of the standard 1 the provision that mere contribution to 8 WMSD
5 sufficien: 10 wvoke the siandard Whike z:ausa.hw 10 # reasanable degroe of medical cenainty is
s well-esublished suandard whxh dociors are used 1o invoking and courts are used to applying,
the 1e1m0 “or contrbute 107 has no cstablished lepal meaning and doesn’t help the employer fix the
probiem 1L berause of & prior mpey that lefl me with a two ievel disc berniation. | throw my
bach out while playmg with my Mds over Uk weokend, sitting at my desk and working at the
computer on Monday will oceason en exacerhation of the svinptoms of my beck mjury, Under

I L 0393
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this definition, the increased symptoms that | feel on Monday at work will resuh in my emplover
beimg covered by the Proposed Standards. My employer incurs liability for medical care bevond
that which is provided by existing medical msurance and without my having to satisfy any co-pay
requirements.’  But for the prr-cxis.l'mg injury, the ergonomic conditions at the office might be
acceptable. From the point of view of the cmployer, the injury does not represent the presence of
2 workplace hazard. However, the Proposed Standard leaves open the interpretation that the
health care provider’s opinior. generated as g resuht of the evaluation, is controliing.

The “or contribute 10™ standard mviles 2 sympatbetic evaluating health care professional’
(“HCP™) to fnd contribution on no more evidence than the worker’s present medical condition
and the self-reported (and self-edited} medical history. Once the opinion is rendered the coployer
is afforded no opportunity 10 contest the HPC's finding of the presence of 2 WMSD. Since such
a finding leads 10 substantial economx obligations on the part of the employer, the employer’s
" pro;.)cn}'. ngbts a:é_neccssari}_v mvolved  Ip the absc:'pc of any provision for evidence to be
presented by an employer rebutting the presumption of contribution, the presumption is
' irebuniable. Irrebutiable presumptions are disfavored under federal law and the law of every state
because they are generalh held to be offensive to the Due Process clause of the constitutions of
the United States and the individua) state. |

‘ Section 1910.500(bX3) provdes that the .mand-.ard does moOt cover construction or
agncuhural activities. Given the reasons for the proposed rules cited m the Preliminary anal
Regulaiors Flexibiny Analvsis. - the omussion of these mdustnes is probably arbitrary and
capnciouws It 15 well-documepied that repetnive motion trauma is extremely prevalent in
consiruction and agnicuhure  Indeed. the qaustcs cned by OSP;A n jlmiﬁcation. for the
proposed rule have not been shown to exclude the data from these mdustnies, leading 10
substantial questions concernmng the vabdns of dala forming the basis for the regulation.  Since

repetsve motion traumas are welk-documented in construction and agriculture,’ the exclusion of

*This result ignores the substantul evidener thal managed medical care and patient co-pay provisions significantly
reduce patient misuse of madia] halith cre roow o,

’The term 1s undefined  One wonders about the tilization of a massage therapist for injuries requiring surgical
reparr Or an aromatherapist..

'See, ¢.p.. Hermandez, et al v Stuvvesant, F.D Ct 1996 (Bref-in-Chief of Plaintiffs in opposilion to Mation for
Summarny judgmentj

L L 0394



these industries is arbitrary and cz;mz:lous and fails the basic standard of review far rcguﬁawn
actions.

Section 1910.505(b}2} requires empioyers covmsd by the standards to ask empiovess
whether they are experiencing signs and symptoms of WMSDs, whether they are having
difficubies performing the physical work activities of the job and which physical work activities
they associate with the prnbicm. There are significam diffcuhies with this approsch. As noted in
the “cost of the draft crgonomics program standard™ section of the Summmary of Cost Benefits and
Impacis. an inftial “blip™ in reporting is expected.  This phenomenon is verified by anecdotal
evidence from industry end is siribuable 10 two causes, First, 2 is well-known that increased
mformation concerning physical atlroemts jesds to hyper-awareness of physical sympioms.  The
phepomenon is known as “the first year medical student syndromse.™ ﬁismwcn-dmmﬁd in
the waz&crs cormpensztion industry tha the meidence of wori; Mury repons moreases with the
occurrmcc of ndverse ecopomit condinons within an mdnsn'y seasooal downturns m the
worklaad. layods and adverse persannel actions unrelated to any mjury. When workers feel
threatened. they have a greater tendency (o report imjuries a5 & mechanism for“pm&iag their
income. Thus. the reporting “bhip™ may be anmbutable to werrlated factors already built up m the
workplace which find an avenue for cxpression through the Proposed Standard. Moreover,
treatment seen as favorable bv an emplover in regponse to an injury claim has a tendency 10
increase the frequency of ipury reports by co-workers o the same workplace. 1n the waorkers'
r:ompc:zsai;on mdus*rs the tomos “green [referring 1o U color of money), poultice™ and “red
pickup ducsse™ [referring 1o the wtilizanon of lump sur monetary awards for tnjuries] have been
used 10 describe this phenonenon  Colkstively, these faotors create what & known in the
msurance wndustry a8 3 “moral nsk” of loss. and are exacerbated by 383012,

Morsover. Section S05{h1) ¢reales difficulties v other programs. It s interesting to note
the congressionath mandated wrifare reform legislation (the Personal Responsibility and Work
Opporunm Reconciliation Act of 1996}, as impicmented by the varpus States, requires job
placement withe fve vears for vinually all current welfare recipients. These programs have men
with consulerabie purial erplover resiswance due 10 a pereeption that cumrent welfirs recipions, as
& class, are more likehy 1o repon on the job mjures in the workplace than the normal population
The efcct of Section 505 questoning of crapioyees m this class will alinost certamly heighten the

e o ——
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perception that former welfare recipients are more prone 10 reporting workplace mjunes by
decreasing employer willingness 1o hire. The percepton, #ven if orationsl, will raise s substantial
additional bartier to mplementation of welfare refornm legislation.  This subsiantial addnional
sociewal cost of mierference with welfare reform is not inchuded in the Summary of Cost Benefns
and Impacts despite the nesr certainty of #ts occurrence. ‘

Section 1910507 provides the most sigmbicant difficubies with respest 1o the workers'
compensation sysiem. 29 U.S.C. 653(b)4) provides that,

“[ajothing by this chagner shall be construed 10 supersede or @ any

manmner affect apy warkers” compensation law or to enlarge of

diminish or affect in any other marmer the cogenon law or statutory

rights, duties or kabiliies of erployers and expioyess under any

la“wizhmpmxoizgmmmémhofmmnﬁmg

out af o7 i the cowrse of, coployment.”
Section 507 does far more than “iz any manner sﬁ'z:c:x any wcr&crs compensation Jaw.”
Al srate wortkers” compensation laws have provisions declaring :hun 1o be the exclasive remedy
for on the job inhwry. The Proposed Swundard cresties additiona! remedies for the worker injured
o the workplace, and by that et slone, viclates every State workers™ compeosation faw at the
most fundamenial level Indeed. #t 1 clear from 29 U.S.C. 653 (b) (4) that Congress did not
authornize OSHA 10 promulgate regalalions mpacting past mjury treatment of workplase ijurics

& all

Wr.h'm;xxz 10 treatment of WMSDs i the covered industries, the Proposed Standard
renders the vanows state workers” compensahon systems wrelevant and effectively nullifies them '
I 15 pot an oversatement jo say thal where the Proposed Standard spplies. i nationalizes
workers' compensation lew  OSHA proooption of sisre workers' compensation laws was
expheah prohibred tv Congress * ‘ ‘

To understand this phenomenon. n & necsssary to understand the theoretical basis of
workers' compensmion wws m general  Classic analysis of workers’ compensation laws rests
upon 8 mutual renuncunion of nghus, dulies axd obbigations on the pant of the erployer and-tix
worker. This routual renurciation i 8 product of statate and crestes s wholly artificial system,

*Sec. Ben Robmson o v Texas Workers' Compensauion Commission, 934 S W.2d 149 {Tex, App., 1996} snd
Lunde v Winnebeps induseie inc, 399 KW 2d 473 {fiowa, 1980).



http:tcnuncllll.OD

subject to pudgments by the individual state legistatures coneermung public policy. The enaciing
legislation requires that every emplovee of every employer covered by the workers' compensation
faw 1s deemed to be a panicipant s the system

Under workers” compensation kaws, the emplovee gives up the right 1o sue the amplover
for unlimited damages for mjuries waking place i the cowse and scope of work. The emmplover
gives up all defenses to claims of workpiace injory. Both receive the certainty of & known, and
limited, benefit strucnure and & quick. cheap resohnion of disputes. Indeed, # can rcasonably be
said tha workers” compensation is 8 no-feult system.  Benefits gramed 1o workers who are
injured in the course and scope of therr work are pol designed to wholly compensate the worker
for his inury. but rather to provide medice) wrestment and subsisience 10 the worker until the
worker is able 1o renun o work, The imponance of the retun to work objective cannot be
overstated. The ratire system of workers™ compensation s designed around the proposition that
the besefits 1o be provided mre designed 10 provide the medical treatmem and economic
inducemnent for the worker 10 return 1o productive smployment. Asy disruption of this beneft
patiem sirikes gt the very theoretical basis for workers’ mn’gx:nsaﬁezz kegisiation gcncml

It s wuversally mgmmd thar the workers' compensation system must balance the level
of benefns to workers with the cosws muposed] on cmplovers with 8 provision of those benefits, If
the benefit Jevel is 100 high %rkm‘ compensation nsuranse becomes prohibitively expensive,
suppressing wapes and econorc Sevelopment. If it 1s too Jow, socia! injustice resubts. Thus. any
systemn whuch extemally wmierferes with the balance of benefits to workers and costs 1o employers
necessarily iniericres with the workers’ compepsation svstem.

The majonry of sates provde (ol dusabiley benefs at the fevel of 66 2/3% of the
average weekiy wage of the worket, Thes benefn level i predicated on the fact that workers
compensation benaits are not subert 1o taxanon Accordingly, payment af those benefit levels is
genevaliv considered fo be full wage replacement, subject to certain statmory fenitations.”  Within
evers workers' compensation svsiem et provisions for datermining the degree of physical
disabilty expenienced by the worker at each stage of the warker's recovery and compensating the

*Most workers' Compensation svemms bave a formule for deiervuning the maximuom benefit that must be paid by
any emplower  The reason for ths capiauoe 14 & comiuastion of scuaris! predicaability for insurance underwriting
paumoses aad the etsmsnation of prodshaive vswrance promun bardens o businzsws emploving highly skilled
ang trained indondoais

i
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worker only for that percentage of the bupairment of thelr work ability that is due to their present
medical condition. Thus, virtually every state has o schedule of benefits that pavs cerain
. maximum allowsble benefits for the ioss or loss of use of scheduied members or organs of the
body, For onpaimments to the functioning of the body &5 2 whole, every workers’ compensation
sysiemn has & method for benefit calculation besed upon the degree of total body impairment at
eack stage of recovery. The benefits paid 1o workers under workess”™ compensation svStems are
subjeel 10 periodic review and sdiumtment to refiect compensation only ior that degree of k
impairment of the functioning of the body that the legistane has determined 1o be appropriate,
given the balance of ermployee rights and employer responsibilities that it has adopted.

The provisions of Seetion 1910.507(eX2) wurterly conflict with these universal featuses of
workers” compensation programs. 1 2 worker s 1o receive thetr full wages without regard 10 the
degree of physical imparmem that be or she s experiencmg dur to a workplace njury a1 &
particular point & their recovery, then the balance between worker righs snd emplover
* responsibilities has been utterly abandoned.  Motcover, it is clear that 8 worker who is receiving

two-thirds of their salary wax frec and the remainder of their salary subject to taxation will always
receive more take home pay for recaiving disabiliry than for revurning w work. Thus, the medical
removal protection provisions of the Proposed Standard starkly conflict \wth the return to work
poliey thas underlics all workers' compensalion legislation

It 15 argued i the “aitemnateves to the drafl proposed standard™ section of the Prelominary -

nnial Regulatory Fiexibidm: Analvsis that the medical reroval prolection provisions gre necessary
w encoumge full reponung of WMSDs  As noizd above, these provisions greste 2 “moral risk™ of
over rrponimyg of WMSDs.  However, the lofty mentions offered 10 justif}:' the medical remaval-
protecuion provisions canno) overcome Uw sutotory prohibition sgainst conflict wath workers
COTIPCTISALION SVSTEns. "

Nor i5 the emplover’s obliganen o make up full salary the only conllict with suare
workers' compersation systevas. Evers state workers’ compensation system conuains provisions
requmng that the mjured worker carry twe burden of proof that his or her mpury was suffered w
the course and scope of ther work, Medical causality must be proves or the workers” claim s
disnussed  As noted shove, the draf Proposed Swandard anaches whether the injury was caused
bv 8 condition of work or when & coodition of work merely contnbuies to the imjury, The burdep

e e
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of procf on the warker has been removed. Thx burden of proving that an mjury was oo t:auscd»
by, or coptributed 10, by workplace conditions 15 shifted omto the cuploycr; bt the burden of
proof cannot be carried since there is Herally o mechanism contamed m the text of the Proposed
Swandard for such & proof 10 be offered nor for disputes concerning causality 10 be adjudicated.
Thus, the workers' compensation systern of no fauh lmbilty upon proof of causality has been
supplanted under the Proposed Smtda:d, with 8 system of absoiute liability on the pant of
empiover.” This, too, violates 28 U.S.C. 653(bX4).

Every workers' compensation sysiern has & mechanism for resolution of disputes
conceming the benefit emitiement of the worker given their particulsr stege of recovery from
myury, These systemns will be rendered orelevam if every worker receives full wages regardiess of
thew degree of recovery. Under U Proposed Standard, disputes concerning 1the degree of
physical impairment & worker suffers are reduced to disputes concerning which pot of money (the
cmplover’s or the workers™ compensation msurer's) the worker will be paid out of gt 8 particular
moment, Interestingly. the resuk i umer change in the relationship between an enployer and &
workars' compensation insurer. Presevaly, the msurer 8ots &5 s0 advocagie for an employer m an
agcrnéj- capacfry. 1y the vast majorey of insences, the imerests of an emplover and so msurer are
the samxe since they both mand to gam from the lxnitavon of benefits paid 1o workers (o those that
are iegnnately reguied by law, Under the Proposed Standard, the insurer and emplover will
becore adversanes. The worker will be paid the same o maner what the outcome of workers’
compensauon inigation. The msurer stands (o pain, at the erplover’s expense, i the infury &
determuned not 10 b 8 woTkers” compensaton injury, and viee versa.  Accordinghy, g Proposcd
Standard will abrogate the provision of overy existing InSurance comract requiring that e nsuwrer

*OSHA officizls have argucd thal the Seeviion that & workpisce aeeard exists belongs o the cnplowyr, While this
5 hnereliv thue, the anployor coniests the apwon of the evetuaung BOF ot his or her risk of cuasion fov 3 viciation
of the Propased Standard H OFSHA agroes wath the HOP (which would, prosumably, fregueniiy acoury the

LB pIover s non <k pert opunien will be ipnored and the employer penalined. This provision of the Proposed
Sundard ignores the well dooumented prienormenon of duispines betweens HOP 3 converning work relstadnesy snd |
enent of maury and assurnes, couner-ncrualthy. that o3 HOPs would grrive st the siane opinon sfior sn ovalumtion,
I supstmones an i) defined mochanmem thad grves the onployey no risk frec mechansm for ooniesting work
relsiednes tn good frith for & workers” corapensation sysiem thay bas doskl with these issizes Reccessfully for over
70 years  Irosocally, the Froposed Sundard would slso sllow the chodce of HOPS 1o assume codo significance.
There i no provision for evalumting HOPs 10 moet any qualificarion critera, and one possible resal i thar HOPs
wha are obsectsvely ungualifed 1o render aa opLnIon on ergoenomic issues may nmhcim conrel eraploves’
behevitr i amplemannng the Proposed Sl.md.l!d
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put up 2 good faith defense on behall of the employer,” This cenainfy will aher the “common law
or statutory rights, duties or Liabilities of emplovers™..under any law with respect to injuries,
diseases or death of employers arising out of, or in the course of, employment.™

The medical managernent provisions of Sectiop 1810.307 also significantly conflict with
state workers’ compensation laws. Section S07b){1) provides that an ceoployer must provide g
prompt evaluation by o health care professional upon report of 2 WMSD. No consideration is
given to the choice of bealth care provider, the reasonableness and pecessity of diagnostic testing
done a! that stage, # mexharnistn for caher party 10 obtain a second opimion or any mechanism for
resoiving differences of opinion between health care providers, The complex of ‘msucs.‘ 15 strictly
regutated under workers” compensanon baws due to the opact of medical cpﬁﬁons on the
nuiceme of the case and the fact that HCPs often disagree abowt the cause and extent of injury,
The fart that the cmployer must pey for the evaluation also conflicts with the provision of
workers' compensation svsiems whuch provide that lhc ecoponuc burden of medical care falis
upon the cmplover only in the even: that the worker can carry their burden of showing that their
jury oceurred i the course and scope of eruployroent. Moreover, the health care provider must
be provided. pursuant to 307{c¥ | K4) with descriptions of the employee’s job and opportunitics
to conduc: workplace walk throughs  Whik the beneficial impact of such ir:femﬁlicn flow
cannct be doubted. the exposure of trade secvots, confidemial and ;:m;;m:wv miocrmation and
processes is inevitable. Thus the empiover's night to protect #is iseliectual property is abrogated
i the Proposed Standard, m devogatos of tx cmplover's commaon law rights and in vielation of
3% U.S.C. 653(b). Morcover, the enpact of walk-throughs upon faciliies whetre scourity 5 8

*Ai;gm;zm the oo an ool ] conTamas! rarurement by hiring soparast counssel for the conplover to Bgﬁ:
SEMRG e msarer’s posthion. The s of thes kind of invressed Btigaiion e not Soroeed into the Surnmary of

Cos Bonchis and ropass.

*Conerary 1o the 1sszviion contained 1n the expoacion of ~Aliernative one™ in the Preliminary Initis) Reguistory
Fleasbiim Analvees, small employers aer rymosily sxperience esaed. A single shock loss cisirn can have suck
significant unpant on the expenence modifieanon taor used v csbeaistion of workery' compensation insirance
premnans Uikt an eonplover may ix gnven fror the volwiary tgranse market (o the stamtory mearey of last
resort, 4l e premiam that may have signifiownt impsa on the coonomit visbility of the basiness, The suggestion
thal lons expeT ienoe docs nov impadet the doss prevention behavior of small busingsses is ervoneous and ignores
significant acory, such as personal acouainunesship with mpinm that significantly impact the behavior of

sovall Basingsshen
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significant issue, such as bio-hazard laboraiories. penal nstitutions and top secrer facilities, cannot
be overlooked.

The pravisions of $07(T)d) do not provide for the wrinen repon by the HCP concerning
mxdical causality, or even medica! conmibution. Thus, oo protection is contained i the Proposed
Standard to distinguish between current ergonomic imjury caused by workplace conditions and the
existence of s prior wrelated Mmjury or the existence of 3 current ii:jwy that ocourred owside the
workplace. The mere finding that the worker cxperiences symproms of such noo-workplace
related tpury while prosem in 8 workplace where the worker is exposed 1o bazards s sufficient 10
incur not only an obligation 10 “fix™ the workpiace, bt abso lisbility for medical treamment and
wage replcemens. Indeed, o Ineral reading of S07(d)(2) probibits the HCP from reporting upon
the existence of prior iyjurics ot murses that took place owside the workplace. This portion of
the Proposed Siandards violates provisions requiring proof of mexiical causality in every ‘state
workers' campensation law, Morcover, by prohibiting a doctor from reporiing on the existence
of prisy injunes or mjuries incurred outside the workplace, o health care provider may become an
ACCESEOTY OF CO-CONSpIatoer 1o workers” compensation faud. ‘ '

x Every wotkers’ componsation systere has provisions concevning the control of choice of

heahth care providers providmg care 10 mjured workers. Every swzkcrs" compensalion sysiem
msn;ms the lability of the emplover to those medical treatments which are reasonable and
aecessany for the recovery of te worker. The majority of workers’' compensation systems
contam signifieant controls to prevent zost shifting from other arcas of heahth care to the workers'
com;;:cmazmn svsiemn. T Proposed Standards viclate these provisions of stale laws by not only
oonng these wsues. but by failng 1o provide any mwchanism for resolution of d,ispmcs
conceramg them, Sibor dispures conemynung the provision of bealth care constiune » significant
proporniion of the ligation prescot m vz;waﬁy every warkers’ compenssiion systern, the Proposed
Swundards ae uiterly mconsistent with siate workers' compensation laws, o fact, R can be
reasonabh said that Ux medicsl care provisions comained i Seciion 507 comstituie the
estabhshment of national heahh care swurance for MSDs reponed in the warkplace, at mioyt:r
expense.  This subsiitution of & single national sandard for the various existing state scherocs is
the very essence of the viokatwon of 239 U5 .C. 633(b}4) contained in the proposed standards.



Section 1910.512 purponts to define 8 number of terms.  Severs! of the definitions are
problematic. “Known hazard™ means “hazards in your workplace that you know are reasonably
likely 10 cause or contribute 1o 8 WMSED."™ Included @ the defimition & “accepted WMSD
workers' compensation claims™  As noted sbove, workers’ cotmpensation is & po-fault systern. A
warkers' compensation claim that pecurmed within tix: course and seope of work s compensable
even ¥ it was caused wholly by the emplovee and oven i the cuployee’s actions were taken: in
direct disobedience to the employer’s work mstructions.  While the Proposed Suxiard's
defipition s consistent wil the ohservition that the Proposed Siandard crestes an arebutiable
presurnption that MSD symptoms expericncsd m the workplisce are werk-related, #t presents
coployers with 8 Hobson's choice, 1f an euplover denies compensabiliny for a8 workplace injury
caused solely by the pepligenee of thr worker, the empioyer is subject to sanctions for bad faith
his or her admminiration of the Workers' Compensation Act. If the employer accepts the clan
then all the requorements of the Proposed Simndard become applicable to that empioyer even
though the hazard that caused the accident was nothing more thap the behavior of the worker.
The ianer resukt clearly viotates the spirit. if pot the lener, of Sate workers' compensation laws.

The definitions of “manus! handimg operations” snd “wmeufacturing operations™ are
sufficientiy Joose that they will ensure 8 high volurme of litigation. 1o New Mexce’s workers'
compensation svsiem. the degree of disabilny anribunable to 2 particular injury 15 dependent. o
pare. upan the specific vocational preparation {25 a rcasure of wransferability §fskills) as set forth |
m t.i‘x: Dictionary of Occupations!l Trles for that panicular job. A significant percentage of
disabilms lnganon w the workers™ compensanlion systom 8 devoted to resolation of disputes
concernmg which Dictionary of Ovcupauonal Titkes job specification applies 1o & particular
workers crrumsiances. Given gus expenence. the definmions provkled are far too subjective and
z}zcm:z;aiele 10 prevent significant liganon from securming concerning the applicabiliry of those
terrps o particular business emorprises and pariicalar jobs within those enmerprises.  This
Sunman of Costs, Bencfts and lropacts and the Prelomicary Initial Regulatory Flexibility .
Anahvsis neghect 10 mchude the zost 10 employers of Itigation swrrounding the implemengation of
these suandards. QSHA enay presume that since they provided no mechanism for Hitigation of any |
issuc by the croplover that lnignion costs zoed ot be considered. However, given the substantial
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property interest of employers’ that will be subject to taking by government action. the Due
Process clause of the Consiitution requires that the counts afford some opportunity for litigation
of these disputes, Both the cost apalysis and legal znalysis of the Proposed Suandards are
deficient in their fatlure 10 recognize this constitunional mmperative,

While a number of additional points of criticiso of the Proposed Standards can be gicaned
particularly from the Summary of Costs Benefns and lmpacis and the Preliminary Initiaj
Regulatory Flexibility Analysis, these pomts are merely an amplification of the general conclusion
that adopiion of the Proposed Standards spelis an end to state workers’ comatiun SYStems as
we currently know thern, i deregavon of 29 US.C, 653(6)X4).  Analysis of the eryors and
omissions in the Summary of Costs Berefits and Lmparts is probably better left to those who are
more knowlkdgcable of the specifics of workers' compensation cost underwriting.’

The prevention of workplace ergonomic imjuriss and education and outreach effons
eraployers and workers are unqueshonsbly laudable goals. The Proposed Standards can be
urpiermented without vioknce 10 gate workers” compensation laws if three conditions are met:

. The triggering formuls for application of the siandards to general industry must be
modified. The concept of “contritmnion™ 1 2 WMSD must be ciimmated or a1 lease redefined i a
marmer that s capable of objective determnation.  Some mechanisen for resolution of disputes
concerning the causal relarionship between 3 workers' symptoms and job condiions must be
provided  Some roconsiderstion must be given 1o the inclusion of the construction and
agneuhural mdustries in this andard, '

2 The medical rewsoval protechon provisions of Section 507 must be elimineed.
Those provisions are so wnerh m coniltt with swate workers’ cmézpmsaxion laws that anather
approgch to encoursging reponmg st be found. The Proposed Standards render state iaw
enurely greicvant by guaranicemg the worker the same level of compensation regardiess of the
putcome of thetr compensation claim.  The assertion that the Proposed Standards do noi conflier
with staie workers' compensanion laws. o derogation of 29 U.S.C. 653(b)(4) cannot be seriously

mantamed

Mhe assistance of the Nationg) Covnesd oo Campensation Inswrance, the underwriting agency for 8 number of stste
woryers” covanenisation sysierss, has been anhsied and will hopefully be svatiabic prioe 10 the submission of writien

testanons on Apnl i }W‘i}
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3 The medical management provisions of Section 507 must be entirely reworked and
considerably tightened. A! a minimum, provision must be made for HCPs to report upon medical
causality, the existence of priot mjuries and sny facts jeading mio the conclusion that the mjury
did not occwr within the workplace environmem. Any other resul encourages fraud and places
the medical community within significant lisbility nsk.  Provisions must be adopted govemning the
. choice of health care provider 1o prevent disputes concerning medical control. Provisions must be
adopted restricting the médical care provided to that which i reasonable and necessary for the
medical recovery of the worker from the WMSD. Treanmemt for unrelated aitments, abuse of
treatment and testing modalities and cost shifting from other areas of bealth care where costs are
regulated must be prevented. | _ “

OSHA has recognized and documented n siprificarn socieial problens  With the above
mmprovernents tn s Proposed Standard, # cun iegally and rationslly proceed m ais effors

prevent ergonomue njuries in the workplace.

[,.,.W Lows
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ERGONOMICS

ERGONOMICS --- Adapting jobs and workplaces
to the workers by designing tasks, work stations,
tools aud cquipment that are within the workers’

physical limitations. ,

This pic represents
68.4% of all 1997
claims,
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INDEMNITY CLAIMS

Yeur . Employment’  Number — Rate*

1991 534,119 8,344 1.56

1992 550,508 - 8,000 1.45
1993 572,105 7,530 1.32

1994 602,428 Y % ¥ 1.19

1995 638,879 6,836 1.07
1996 642,710 6,580 K
1997 654,909 5,300 0.81 |

L

' Figures represent employees covered by NM unemployment
insurance exciuding federal ga?ermml employment since they are
pot covered by NM workers' compensation. NM Department of
Labor, "Covered Employment and Wages, Second Quarter," 1991-
1997 quarterly average.

! Claims rates express the number of indemmty claims (including
fatalities) per 100 workers. _
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FIFTEEN  HIGHEST CLAIMS OCCUPATIONS, 1997

[OCCUPATION ———__ CLAIMS ___ TERCENT
Lahorers, Kxcept Construction 661 12.5%
Construction Laborers 323 6.1% i

*Truck Drivers . 303 57%
Cushiers | 192 J.6%
Nursing Aldes, Orderlies, & Attend, 181 - 3.4%
Drivers - Soles Workers ' 154 2.9%
Janitors & Cleaners | | i51 2.8% !
Frelght & Material Handlers, NEC' 147 2.8%
Cooks . o128 2.4%
Carpenters 128 2.4%
Mining Occupations, NEC L 14 C2.2%
Managers & Administrators, NEC 107 2.0%
Walters & Waltresses N 1.7%
Auto Mechanics 70 1.3%
Misc. Food Preparativn Occupations 63 1.2%

I NEC = Not Elsewhere Classified
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Case Study#1  Home Office

in response complaints of WMSD's by an empioyee of 2 home health care agency. an
ergonomic evaluation of her home office. The evaluation was conducted by a relative
who was a Certified industrial Mygienist. The employee was responsible for pubiic
cutreach with the agency. As part of het job, she wrote newsletters, created brochures,
and did deskiop publishing. The average amount of time spent working on the
computer averaged four hours per day. The remainder of her time was sperd attending
meetings, conductng training, wisting doctor's offices, and other non-repetibve tasks.
Becavse the agency dig not have a computer capable of runmng the deskiop publishing
software, working at home was reqguired,

The employee complained of back, wrist, shoulder, and neck pain,  An analysis of her

hame office found the following nisk factors:

» - The desk being used was not designed for 8 computer. The keyboard was seton
the center drawer with the mouse on the desk next to the monitor. This caused an
excessive reach to the mouse, as well a5 an awkward wrist posture while typing.

«  Because there was not 3 document holder, the empioyee set papers on the side of
the desk as well a5 on a chair next 1o the desk. This causad the empioyee t have
10 tumn her head up to 90 degrees.

« The empipyee was using a standard toldmg chair as her muter chair. The chair
had no lumbar supporL

» The empioyee did not have any type of fontrest,

* The employee purchased the foliowing ftems o address the nsk factors identified
above. .

» Computer desk - $400
o Adjustable char - 5200
» Ergonoewe keyboart - 350
» Document holder . $20

Total cost- 3670
chte Employee used 5 1ootstoo! she already owned to use as a iocstrest

Changes ber woriksiason design. as well as the impiementation of an hfnuﬂy streteh
preak. elimynated the empioyee's WMSD compiaints.

ISSUES THIS CASE STUDY RAISES WITH THE PROPQOSED STANDARD

1 Would the company be responsible fof purchasing the items necessary for the
empioyee’s home office?

2. How muth control does an employer have over home offices?

3 Must the agency accep! the resuhls of 2 hazard analysis conducted by a third party
thal o didd not hure?

4. Hamanager from the agency who was less gualifed than the CiH to condugt hazard
analyses disagreed with the CiH's evaluahon whial recourse does the employee
have?
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Case study '#2

This case study is from a mid-size {1.000 employees) manufacturer of silicon wafers for
use i the semicanductor industry. The first step in the manufactunng process is'to
grow silicon monocrystals from different forms of polycrysialiine silicon (Poly). As pan
of the process, unusable parts of the crysials were re-used as raw matenal. This group
o{g}ggs}ms known as Poly Preparation. (2.0 emploqces — S fubri b L
i,
A job hazard analysis of the area found numerous WMSD risk factors. First aid case
and recordable injury data for the plant from 8 three-year period wias analyzred. The
Poly Preparation area had a significanty higher rate of strains and sprains than the rest
of the plant. Surprisingly, the lost workday rate for the area was not significantly
different from the rest of the plant.

The ongmnal process steps were!

Preparation

« {3et box of Poly (approx. Z0 -~ 30 kg, Jrom the paliet in haliway and cany inlo the
Breaking room {approximately 20 fesh

Flace Poly on the scale, unt! appr:mmateiy 10 kg. 1s weighed out

Piace Poly in tote trays (lotes)

Carry tote 10 staging area and stack up to five high (approximately 20 feet away)
Repeat with next tote

Continue until all hoxes empty

. B ¢ % @

Breaking

« Using tungsten hammer. break sl Poly i the tote into pieces tess than twe inches in
diameiet

« Piace tote asge

+ Rzpeat with he next (ole
»  When all 1otes of Poly have been broken. move totes using 2 hand truck to etcher

storage area {approximately 200 feet walking distance)

Etching

« Place totes of Poly 10 be etched on the conveyor
« Empty firgt tote into etching baskels

» Piaces baskets in the eicher ipad stabon

o Repeat with next toie

.Drying {done z:&mz:mmﬁy with stching)

» Carny baskets from the elcher unioad stabon and place in dryer (approximately 15
fent)

«  Wnen dryer 1 full, stan 45 minute drying cycle

+ Whnen oryer s done, dump the Poly into a storage bag {10 kg per bag) and place in a
stoir age box



Storage
~ Carry box 1o storage area {approximately 50 feet)
Place on shelf {shelf height of 20°, 407, and 60" off floor)

Write iocation of box in log

This pracess took three peaple. Two working in the breaking roams and one person
operating the etcher and dryer. Risk fazzars included:

s« Repealed manual lifing

Stooping when breaking poly in the ba&om two totes of a s:ar:k

Lifling boxes from floor level

Lifung boxes to above shouider ievel

As pant of an overall upgrade of the area, an alternpt was made to eliminate or mimmize

ergonamic nsk factors. A workable process Sow was developed that would increase
productivity as well as greatly reduce the number of risk factors. After severgl failed

preseniations to upper management. the project was approved with the ergonomic
upgrages inciuded.

‘}"he redesigned process was,

Breaking
» Move a paliet of Poly boxes using a fork truck onto the pallet posifioner in the

appropnate Breaking room
+ Positon paliet so that the top row of boxes is at waist height
Remove several chunks of Poly and place on breaking tabie
Break up Poly into pieces that are jess than two inches in diameler
Piace pteces of Poly on the scale on the side of the breaking tabile
Weigh out approxmately 5 kg and place in baskel!
5hoe basket onto conveyo!
Repeat untit all boxes ¢f Poly are done

*

s+ v o

Etching and Drying

e  Select Poly type and start conveyor from that room

Baskets of Poly movet by conveyor to the etcher load station

Etcher automalcally lnags baskets, eiches, then unloads onto another conveyor
Canveyor automatically cames baskets into dryer

Baske! passes Mrough the dryer on the conveyor and go to Packaging station

. ¥ & «

Packaging

+ Dump two baskets into storage bag

Seat ang place a barcode fabel on the bag
Piace the bag in a storage bin

Shde the bin onto conveyor

L I N



Storage

Turn on conveyor to get storage bins from Packaging
Read barcode

Have vertical carouse! fing opan shell

Read barcode on shell

Shide bin into shelf

Repeatl

Manual ifing was minimized. Where manual ifting was requured the lifts were always
from near the waist. The heaviest ift required with the redesigned process was

“approximately 10 kg. For the year after inslaliation, no strains or other WMSD's were
reported from the Poly Prep area. Perhaps most significantly, production capacity was
doubled without increasing headcount. Al the same time, empioyee at‘kﬁa&eg owards
working n the area greally improved. .

Tota! cost of the project was approcmately 31,400 000, The total Sme from prosect
approval until stan-up was 18 months. The project scope included:
« Paligt positioners
New breaking lables
Conveyor systems
New etcher
New tdryet
Vertucal storage camusels
Bar coding systems _
Facilty changes {moving walls, changing W&{: redesighing exhaasz syszams
power upgrades, ei¢}

 *& & 5 & w ¥

While muinor changes could have been made 1o the area, virtually all of the ergonomic
mrprovements reguired the complete project 1o be teasibie. The paflet positioners could
not pe adsed witnout mowving walis  The conveyor systems needed to minimize manual
hfing reguired replacement of the old etcher and dryer. The cost of the paliet
posmaners, tonveyors, and breaking tabies was less than $150,000. Withous the
ergonomic enhancements, the esbmated projct cost was $800,000. Of the additional
$500.000 spent, the bulk of it was due to the increased cost of the etcher andg dryer
systems so that no manual Joaging and unlaading was reguired. installabion of the
complete conveyor system also required addibonal facility modifications.

ISSUES THIS CASE STUDY RAISES WITH THE PROPOSED STANDARD
1. Because of the WMSD cases in the Poly Prep area, # would be considered a
probiem job. Would the standard consider the project listed above as “feasibie®?

2. The tme ©© project compietion was 16 months. The standard requires “feasible
permaner! conirols” 10 be wnpliemented within 12 months of the entification of the
probiemn job. Realisbcaly, this project could not have been compieted sooner due to
the tong tead hmes on the equipment and the large amount of facilites modification

reauned
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Appendix V



implzmentation Costs of
* Proposed Ergonomic Program Stendard for
A Seall Maoulactorer

Iharing the process of evaluaring OSHA's cost snd rune estimmtes, # was diffiqult for me 1o think of those
sumbers ouside of the ponled of & typical climnt. The proocess of mplemanting a regulstory requrement is
nox efficion a3 preseniod i e Preliminury Analysis. The tiernents as defined sre not compartmenalizod
i & sysiematic way. The process of communiention snd decision-making take far more sme than
estimaied m OSHA'S wulysis, The number of poople @vvolved and the fevels of profesyiona) expertise wre
ey, )

Tabie |, page § outlimes OSHA's estupates of the tine and ocosts assaciated with implementation of the
program, in estirmating costs of crmpioyoe and suporvisor, | used mformazion from Costs of Compliance:
Program Implanemmion, For the purposes of thus ilustrstion, | have made up s company that is & sowl!
meEnufactre of widgess, Widges, Inc bas 7 thifts, 20 workers sand one supervisor per thift, The owner is
slso troluded o mansgement. Asume we e 3 MSDs reporeod sad only } MSD eeruiving Medics)
Removwel 1slso assumned a consuioon was used  However, consultants sre ysed differortiy than s

presented in OSHA'S abie

The OSHA ostimuc of tune oo oxremely eptiznisee. In Exhibit | {Cost Estimares by David Alounder),
this small manubctre would e o Voo High Gt Caregory of Manuiaonaring (82500 t0 £16,00). He
estimaa pnlv 6 % of the cornpnes swousld spend this ssnount of toney. However, m my exsmpie using
OSHA's numbers, Widger Ine. spends 3930 .24 {droppmg dow 12 Modest Caw o 25% of cormnpanios) jus
genmg e progra w0t Up. Thas example o noe muude any oosts of cquipmon purchasts of proxxss
maodifcanon. Medioel cons wre siso nat ncladed

-

My ssumsies of Widget, I, enplemanmg thu progam src as follows, The Presides: hears abowt this
amndard 31 # unch meting  He comes baek ke the Saonlity and goes 1o thie OSHA web sitz and downioeds
the sandard {30 momuies)  He reads the manderd {30 romutes), rends the aendard sgain {30 minuiey) snd
st 0 polfing buddy o talk about 1t o e calls fus Sovporste atioeney 1 give bim an evaluation of
whiethdy Ts stindard apphes 10 hus compeny ot The sttaney aalls him back 216 says, ves, you must
unpiemayt and here's oy 333 for 2 bowrs of ey nme (e 1 8 g atornoy, his bill s onky $3100). My
Presitiem calis i s two suderasors sl they read the nandard logethey and discuss how i 15 going to be
mnplemenied  The Mo, Provdent, My Suporviser A &18 Mr. Suporvisor B haeve warked together for many
vears so the mesinig only Ias 1 howe 5o, Widaer Inc, has speni about 5.5 hours £5134.31) just penung snd
diausng the Sandert Widget Inc. has spent sbout $434.31 jus to determane the sandard ;ppllu
Thee cosis wre not tciuded th OSHA' com estamaies

DEHA sxsumos thst mansgornont Tammg » ondy O howrs motialhy. However, most mmgm uni igotoa
Eiass (el wali probably fasr sbout § howr 10 go & dena wdes of how the stndard will be implemenied, Me,
Superaste A finds » Cliss k08 pocs 10 M chags 18 Baurs Blus titior ~$130.00) e then comes dack 1o the
faoxhm and trams Mr Presidont s M Supervisey B Assumog Mr, Superviste A thoughtt stout whst
apphet and didn't spply whils be was Brustung Fus teeth, bos debrief to the other two is only 3 howrs. My
esumme of the Manggensl ranmg o spprocneicty |7 hours (3415.14) pius tuivion for total of $565. 14,

To get tothe Brsy rose e OBHAS Tabie 1 Wdge, Ing. has svested 22,4 hours and nbout $999.4%5. | hawe
nix rchusad] e Ororane COms LIRKIes with Mr. Suparvisor B covering for Mr, Suporvisor A, O, @
overnrne oosts for M, Supervasor A if he stiended the chass on his gy off,

tmon! 5et up covis recune ﬁmm of 84 personnel My, President decides s move oost ¢ffective gnd the
empiowees will get bemer miormanon sT ey bring m they Sefery Consuitant 10 mams the woops {§ hour)
Ms. Pressdents Secrclary mades all e srrangaments (1-howr ). The Safory Consuitant does 8 walk throagh
ta deermine e apphicable sroas and looks 1 the procedures 1o deermne what changex 1o spocifications
noed (0 be addressed {2 homgrs) Mo Bupervisor A rewries the Safory Sectien ali he manshonrmg
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specifications to include ergonomic sound safe work precess (4 hours).  Te cover safe work practives for
lifting. beck protection, sdiasting ubiex end wrist protection, ¥igns and symptoms of exposire. :
roquirenems of the OSHA sumdand, the eonsuimnt designs 2 3 hour cinss. That provides sufficiont time to
expiam the requureanenis xd answer employees questions nd address aoployees concerns, The 1ine of
the coxysitant s not inciuded i the hour estimate, . these costs are included iy the consutants fee, The
comsultant's fee is $1600 10 provide walithrough sad two classes with rammy materinls. The oless is done
e break room, Inial Set Up and Reparting System takes 6 howrs of Widger, bne. time,

After the ciass three employees go 1 My, Superviser A wisd report signs snd symimoms of xposure. Each
renpiovee goes individually. Emplovee A has back pain. He goes o Mr. Sapervisor A's office and
expisms his Hmpoms. M. Supervisor A s5k3 him (o chow hie what he is doing when he gets the beek
pain. They go back 10 the floor of the facility nd walk through the job task. This takes sboct 30 minutes
1o have the conversation svd walk through the wask, Tha is § hour of time B reponting. A siniler seonanio
oeours with he remaining emplovees though they have different issues. M, Supervisor A spends 3 bours
with emplovees sad deampes hat there may be an sgonomic haserd 1o investigate. He does not have the
e or knowledge 15 do o thorough mvesugaiion, He ialls My, President about the issucs in his soming
meeting. They discass their opions. They wadl the Safery consuftent. The Safery Conasloent telis them that
ROt job hazard analvsis s » very spoculizad Seld and she wiil ave ey aesocinie cxdt them, The
Ergonomic Consulan oxlls buck ey that afiernoon snd makes arrsngoments 1o come ih 4 see the
engiovers for w0 interviess snd W walk through the fasiiity. The Erganomics Consultant spends one lioae
with each erasfovee and §-how with Wy, Suporviser A He walks throagh the job site {2 boars) and goes
mack 10 his office w0 write g thie jobs anklysis }kspm&sébmwmmmcm He spends = zomal of
i hours and sonids & bill for $1200,

Widges, Inc. then sends My, President and My, Supervisor B 1o the B traiming course because it is

- olvious that they sre ¢l gotng 10 need P edormation. They come buck and have 3 mansgement srecting
{1 <howr and dmrarmine they need to impiemant » Harzard Contro! Program. They il the Ergonomics
Coosulumt ek 10 explan wiil s ;vwolved 0 gnplemenang 8 HCP, The Ergonomic Consultany explains
he process to e snd 2o ndicaes that Matwrd Congre! Enginecring maxiificaiions may be necdod. The
mueetmg iass 2 hovrs, Maraganon disowsaes the ssues. They call o employees to get e ipas,. The 3
ernplovees with possible MEDs believe thee mparcs s wink reisted snd something noods 1o be done
abaat i The mformal teaders of the empiovees wre aaflad i They, oo, beligve that singe the wsining and
e three possible MSTs are prosent, 8 sl Hazwd Conool Progrem 1 neoexsary. For one month, the
neaor i Bz e the facibn Foally, Mz, President decides to enpliament & Haawrd Contrnl Progrwem,

The Ergonomic Conmsuliant reamns with has Ergonom s Engineer associme.  Thoy presen » proposal to do
e ovstuanon for xpproximaiets 310,000 10 evalums 10 worlstations snd 20 emiploves job wsks. Thet
snadvin micas there Br worksiison ma;z:ﬁﬂtam necessary Lhit oost approximaichy 33000 po

won wimion (50, OGC’; The modAcetyoms rogulre J empiovees abolt 4 hours ooy work, Station (o mstall, It
18k &4 apDrovumately J months 1w comploe the snsivas and 2 months 1 order snd msuit the varksanos

mwaod e ions

Afler Pwo monthi, two of the emplorvess whis reportsd MSDs, have ro funther signs and sywipions of
expoure  Howower, one empiowee 3 gl axpervanomg, sroblerss. The Erponomin Consuitant roaras to
examyst the work hichavior of the emplovee The Ergonomit Coasuiont 05 et pbserve any obsioss
1ssucs with tae employees wart pracuces o job tasks  Sased upon the requements of Figpae | of the
propesed eandard, e Erponomse Consutiem oiforms Me, President that he must implement the Madicsl
Bragonent secnions of the Sandad M. Ergonomic Consutiant sends the comprny sn mvoice for $1000.

i‘vi: Fresoaon: oxils Mr, Supervisor & and My Myremp Emoplover for s movimg. The three of them diseuss
what esxls to be gone pexs and how 1o adavess thessue, My, Murting Emplover determines he needs
medica! caamipstion. Mr Prosident and Me. Supavisin A sgree. The meting issted an bowr.

Mt Supevisor A ks Mi. Scovousry 1o make armwgomeris for M, Hunting Emploves 10 go 1o U
Oucupanions! Medioal Cemier jor 50 exsmnaizon Ms, Seerowry mskes the srrangamnons and contcts M,


http:Praidr.rn
http:cmsu.tt:.nt
http:oc.cu.rs

Hurting Employee =nd informs him of his appointmant. & takes .5 hour for Ms. Secrouary to make the
wsrsngements and covact My, Hunting Emplover.

Mr, Humting Employee goes 1o the Doaupations! Medical Center. He tits in the waiting room for an howr.

. Dr. Oexupstions! Medicine faily seses Mr. Huning Eaployee, He giees bim a genorsi cxaminmion snd
orders X-rays. While Me, Huning Employee is geting »-cays, Dr. Occupstional Medicine jooks through
his detabmse on ergonornic ilnesses. He o find no obvieus correlation of ryeptoms snd job tsks. . He
calls his sssocisiz, Dy, Osten Madicme, D, Oxio0 says she san't mike any padgevants until she has soon
the pasient end the Xouys, Mr. Hurgng Employee is sent back to work. Dr. Conupational Madicine wrmes
1 report snd recornmends My, berang Employer e D, Onteo Medicine. The Oocupstions] Modical Center
sends a bili to Widgey, lnc. for $700, Mr. Hurting Exsployee spent 5 hours {$79.65) a the Occupational
Medical Center. Widgel Inc, bhas spant $779.65 mnd docs not bave & daguonis. -

M Socyetary sends By bill 1o the mswssce compeny. My, nsiesnce Agent calis baek 10 ask if the oost is
job relned. Ms Secromry does not know, Mr. lnsursnce Agent telis her Widgt, Inc's policy only covers
jab reimed expenses. M3 Secretary goves this mformation te Mr, Prosident Me. President calls My,
Atiomey, b, Anomey pull ont the pohicy while on the phone snd selis bt My Insarenee Agent is
comect. unt the medical causslay is ident fimd, ga policy doms pot rebutisese oxponses. My, Atlomey
sends » biti for 3100

M1, Prasident calls D, Oecupanonal Mediomne. He's with o petient and doeon's return the call for twn
Bours., Thoy discuss whither thus ts o i3 1ot & work-relnect esue. Dy, Occupetions! Modicine ceradt be
sre unti) herther testng and sneivis s comoploe, He prefors o 1o eealie 3 doxerminssion beesuse of
amiline 1asues wntil Dr. Omtec Medcine has cxan ined the enplorme,

Mr. President sends Mr. Humng Employee to Dx. Onico Madicne. Dr. Osteo Modicine does un extensive
medial exxrymalion mcoudng » MR on Mr. Haong Emploves. She detormines that Mr. Hunting
Empiover has the anset of ardinins. by, Hirting Empiover has spost B hours {S!Z‘? 44) i exammations s
lestng L. Crace Modicune sends » sl 1o Widget, dnc. for $1500.00,

Ms Seonary snits D, Ostes Medhone's bill 15 Me. Insumance Agenit. Me. Insarance Agord oxlls back and
@y none e the mgrnss wT overed under the cxipany's policy becsuse the medica! catse 1 asociated
with ®n andrvadusd mediond condstion. M Scercaey eslis their auplover medics! beneBts cwrner, Ms
Esmplovee Benefits Agent mforms My Secrztary thst the costs sssocisted with investipgating 8 work-reiated
15500 K¢ oA coveres iy porsora) medicx! polines The empiovee should have gone o his persons! care
phrvseimn -

Admmisierig the Medica! Managernen: has jus cont Widget, Inc. with one guestionsbly job related MSD,
five hours of superviseey’ oo Hifieon houn of the esnplover's ooz, and £3,300 i legal, medicn) and
omagiant s fom  OSHA esmoaies only | hae of managerai titme per M5S0,

Mz Hung Emplovee getermmes that ha b o serousty aggravasing his arthrisg. e gocos to Me.
Suprrviser A End reguests ob rassionent My Supervisor & mform: Mr. Hurting Emplovee that there
£7C 710 (ALY pts Avashabic that wonll probably no sggrevate bus condison. Mr. Supervisor A sugpeats Mr,
Huonmg Emplover go to hits personal care physicun foe sdvise.

Mr Hirtsg Emplover goms o s persane! care physicinh on his dav off. Mr. Porsona! Care physician
erforms Mr. Hurimg Emplover that his srthrvus & only gomg (o get worse and gives him a prescripiion for
pash conp ol rosdiextion. MY Huteg Emplovee asks Mr. Personal Care Phiysicosn will thoe be xny jobe
i 1o (0 B WOt agpavae the e My Persona! Care Physicing mforms him this is 2 novmal
agmg process and he can’t tunk of plosical sk that won'T be unpeoxd, &t jast cventualiy.

Mr Hurtng Emplover gom home and worries shaut b funure for the weskend. He regrets nok going o
adivge ang pemnng & deprax that would Qualify hom for & non.phiysically dernsnding job. Then, be
rernemters his Ergonorae Program Trameng snd pulls ot has oaming manual. He rovews the section oo
Med:ea! Rempval Protscton and gos oxdued
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On Monday mornmg m his one-on-ons meeting with his supervisor, M. Hurting Empioyee requesis

dumbility kenve per e requirements of Sextion 507 of the Ergonomics Program Surderd My, Supervisor

A bs shecked and surprised that My, Hentmg Employee miskes this recuest. He informs M, Hunting

Empioyer that his iliness is nex job related Mz, Hunting Fmployee informs My, Supervisor A that his

- iflness is & MSE Hiness aggreviiad by his Job wasks, making the siandard spplicable, A heated discvussion
cntes, Mr. Supervisor A saws he'll get back to My, Hunung

Mr, Supervisor A goes 10 My, Prezident and miorms him of Mr, Harding Employes’s request, Mr. President
pucks up the phane and oalis M, Aoeney, Mi. Attamey says they will have o got all the information
togeher and have & meeting before he can make # dowerminacion. Mr. Presidont calls his Woerkers'
Compensmion Agent. Mr, W Agen: seys he has o reviow the policy.  Later tha: day they all gt sogether
for » meeing.

The yrectmy Issts two hours. Mr. Presidant, M. Supervisor A, Mr. Supervisor B, Mr. Agomey and My,
WE Agent discuss gl the shiemanves, They duouss all the shemnanves snd the semifications. The Sl
dmermunaiion is to bet Mr. Hunmg Employee go o on disabibity iesve, Mr. Supervisor A says he noedda s
iynporry sepiscament empisyee w fiEl the position for $he nea six wonths, They wall keve to run an
azhertiseenanl, ouzrview o lenst Bree sprlomnts mid provide the necessary ainmg 1o perform the ob
wesks. dowill take s joast 1D howrs of My, Supervisor A's tene 3 replace My, Huring Employee. The
mecsmg ends. Mr. WU Agors goos bk 0 hes offior and processes the neoesery paperwork. M.
Anomey soads s W1 for 3300, M. Supervisor A Jooks foc 8 replacamen,

The costs marred for the Medseal Reraovat are § 1036 for the sslary sdjusument {just using OSHA's
wsiunaie}, $16.057 for replaccroen: employer saisry and benefits, $I00 m legsl fees, $390 o suporvisory
time. No caicuistions wre tciuded for sy productivery or training tme.

A few works Imer. Mo, WO Agont calls My Presiden) and tnforms him thae because of this i, they are
RpOME 10 have 1o moeese his workers' compensstiors prom s, Peyroll for Widge, Ine. is mpproxiaigly
SB15.00G snd ther workers' Compenssiion promazm s ondy 1.4 per 3108, the promuum is curcantly $11,416.
Bul to cover the onis maomed ek poemntn! future bxiiigics, the promiums is only going up i%zo
Z1Z281 The Medical Remows) ot \&a&ga. inc. $19.01¢.

Tebk 1. Cocpurmon of OSHA ud SER Esranases

Kooy oment Y OSHA rmimme SER esnmate
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- Maisgonsl Trammp | & 146 87 4 G995.43
initial b L - Widh, & 146 52
Ses yp Reporipig Svstem 1 23 L i
Reporimp MSD 1.8 Wi g% 748
Enpiovee Informaten ¢ 14 - 189 M . 80 J5%5 80
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. |
" lob anxivers Lt PX10S 0 4 i 1872 21
_HCE o samw costs { * 240000 80 ¢ 31274 40
- Empiovee Trammng % 16k 383 =
| Aaminize Meddal |3 ; 7338 | 20 i 661,08
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Congrees of the Wnited States

. BBastingron, ML 20518
Janusry &, 2000
T via FACSIMILE: (202) €93.210
The Hovorable Charles Jeffress
Assistant Secretary of Laber

Decupational Safety and Health Administration
L.S. Departmeont of Labar
Roem 5-2313

., Washington, DC 20210

Dear Assistant Secretary Jeffrest:

The Occupetions] Sefeey and Health Administration’s (OSHA, Agency) recently
published preposed regulztion on ergonemics is the most far reaching and burdensome regulation
ever attemnpied by this Agency, Accordingly, the somment period and hearing scheduls must be
extznded to sccommaodate those who wish 1o do 3 therough job in preparing their submissions

and parricipating in this rulemaking.

We are traubled by OSHA’s decision in senting an initial comment peried of just over 60
days, and by yout recent statcment that this would not be extended.t There are countiess
questions raizcd by OSHA's proposs] and the szcompanying materjal inn the mote than 300 pages
of the preamble. To analyzs this matenal and everything is the docket will take far longer than
what CSHA has proposed, Net ezly is this pariod unconscionably short, it is dlsraspectful o
thoss who have o interrupt their family celcbrstions of Thanksgiving, Hanukkah, Christmas,
Ramadan, and Kwanza to prepare theit comments, Tiis is « slap in the face o the sinall
businzsses and others who are sincers shout purScipating in this process, OSHAS approsch
indicates that the sgency is disingenuous in its commnyents about working wits oumda parties W

improve this regulation,

Initinting this debate was onz of the ehief rensons thet OSHA beggsd o br sllowed to go
fore:ard with publishing this propossl, and yet, OSHA now sppears to be rying to stifie the
debate on this regulation. Fusthermere, you have repeatedly said that you wanted to hear divestly
Fom busingss owners whe would be cffccted by this rule. Unfortunately, given the langth of the
Federal Register publication and complexity of the issue, these ure exactly the people who will
be frozen out of the process. The only commaenters with the resources to digest the information
and develop 3 response, albeit not as thoreughly as possible, will be the Jegions of stismeys and
crgenomics conrultants who are slruady familizr with this issue. Now that the debate is
hg;;anmg OSKA should not be foing everything in jts power to gmvcrst lagisimate input fom

coming inte the record.

\ Buresu of National Affairs, Daily Labor Report, OSHA Will Not Extend Comment
Period For Ergonemics Rule, OSHA Chief Sayz, December 7, 1999, page A5,

"
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The Honorable Charies Teffress
Page 2

Your assertiong thar this cotnmem prnod should be short bccmsc imerested pames have
had since February 1599 @ review the draft is an outrageous posidon? OSHA unveiled i draft
with the caplicit statement 1hat it would be changed before it was formally proposed, Indecd, it
was relcesed in conjunction with the Small Business Regulatory Enfoscament Fairmese Act pancd
bring canvened o review it and zoggest shanges. Thus, moest chservers taok OSHA a1 its word
and did not begin developing romrments based on that draft. Sadly, in wwsém that draf has
changed very lintle. Furthermere, none of the explanstory meaterial in the preamble, mest of the
material in the docket, and no pant of te Initie] Reguintory Flexibility Annlysis were releaced at
that point, onraning thaet those wha wish to develop complete comnmenis on OSHA s spprosch
and ratienale could not do this until the Federol Register publication whish made seme of th:s

information available.

_Ancther argument you have used 12 suppert this expedited process is that this [ssue is tos
imporant 1o wait, and the interests of empleyees demand quick sction, This is juet plain falss, .
The interests of workers will not be scrved by » repuladon that is 5o vague and unsworkable that
tmp}aym will not know what {s expected of them, Nor will workers be served if the regulation
is so burdeotome that zm;siagger; can not implement it without culting jobs or repliscing
smployces with sutomadon. Empleyees, as wiell a5 employers, will be scrved best by OSHA
allewing thouphtful comunents and analysis to come into the record, The agancy ix ebligatsd 10
contider these comments ax part of the rulemaking process, slthough siatements about gerting the
regulation out before the end of Decermber 2000 cast doubt on how much siention the comments
will receive. Jtis in OSHA'S interest to review these comimnents thoroughly and revise jts
regulstien so that it is ressenable and employers will knew how to protect their cm;:layns when
they consult it. Therefore, cveryons's interests are served best by praw;dmg adequate Ume for
comprehensive and detailed comments to be developed,

In addition, this length of comment p:tiozi is unprecedented in the history of significant
ISHA regulations. As the stiached table indicates, previous significant OSMA regulstions have
had commept perinds hal were initially longer thea this and in sothe cases wors also cxuended,
sometimes more than once, It sbould also be noled thet OSHA has ofien reopened & rulemaking
te take forther comments on spreific issues, This is net the time to be departing Grom this pstiem

pnd practice,

For ol of these rensons, os well e5 basic fairness, we request that OSHA extend the
_comment deadline for the srgonomies propossl fo 30 deys afier the National Academy of
" Stiences study is completed. Furthermere, the schedule for bearings and post hearing comments
should be extended in & similar way so that comments submined to the docket can be analyzed
and referred 1o during hearing statements. This tirne frame 12 consistent with the passsge of HR

$87 2nd the bzpm;sm support that §. 1070 has received..

1 Daily Labor Report, December 7, 1999, page A-S.
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SIGNIFICANT OSHA RULEM;‘!KYNGS: INITIAL COMMENT PERIODS AND EXTENSIONS

Initial | Extension | Total
, . Comment Length of
Title of Regulation | | Period Comment
‘ , : Period
mm
‘ Methylene Chloride (29 CFR 1910.1052, 1915.1052, 1926.1152) 5 months | none 5 maonths
{,3 Butadiene (29 CFR 1910.1051) Smonths | {3 montha | |8 months
Cnm‘tmctjnn Scaffolding {29 CFR 1926.450-454) jmonths |6 months |9 months
Logging Operations (29 CFR 1910,266) Imonths | none 3 manths
Electric Power Generation {fﬂ CFR 1910.26%) o Imonths |1 month |4 months
Revised Fall Protection for Construction Industry (29 CFR 1926, Pat M) |3 months (5.7 8.75
: : ' : months ‘| months
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‘The Honorable C‘i‘;zﬂe& I cﬁm
e 2 11 3 -

We lock forwerd 10 your prompt granting of thix veguest.

Binzeraly,
g Grrsnors Wéﬂ%
Senater Jokn Asheroft Sevator Chrirtopher §, Bond
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U.5. Department ot Labor ' Assistant Secretary Ior
’ Oacupations Salety and Health
Washington, D.C. 20210

FER 16 000

The Honorabls John Ashcroft
Ugnited States Senate
Wastdngton, DT 20510

Dear Senat;zt Ashorofi

Thank you for your letier dated January 6, 2000, requesting that the Occupational Safety and
Health Administration (OSHA) extend the pre-bearing public comment period for the proposed
Ergonomics Program standard, 1 appreciate your concerns about the time allotted for comments.
Because the standard is so important, we have decided to extend the comment period an
additional 30 days, until March 2, 2600. '

[ am confident that 100 days provides sufficient time for interested members of the public 10
review the proposal and prepare written comments. Both the Occupational Safety and Health
Act of 1970 (the Act) (29 U.B.C. 655(b)(2)) and our procedural regulations under the Act (29
CFR 191 L1 HDL)3)) refer to comment peciods of only 30 days. We are offering members of the
public the opportunity to submit their comments on the proposed standard electronically through
QSHA's website at www.osha gov. OSHA hopes that allowing interested parties t file “e-
comments” will make submisting comments easier and will allow more stakeholders to comment
on the proposed standard.

The sericusness of the problem of work-related musculoskeletal disorders (MSDs) also
convinces OSHA that we should not delay needed protection for workers, Work-related MSDs
currently accoumnt for one-third of all occupational injunes and illnesses that are severe epough to
result in days away from work. Each year, employers pay $15-$20 billion in workers’
compensation costs alone, and total direct costs are as high as §45-360 billion. I believe this
evidence shows we must act promptly 1o address this serious but preventable occupational health
problem.

Stakeholders have had extensive input into the development of the proposed standard. OSHA
has reached out to interested partics throughout its development. 1 1952, OSHA published an
Advance Notice of Proposed Rulemaking (ANFR) secking information from interested parties on
musculoskeletal disorders, as well as successful ergonomics programs. We recerved 290
responses to the ANPR and have considered these comments in developing the proposed
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standard, Since 1595, OSHA has been holding informal meetings with stakeholders to discuss
different approaches to an ergonomics rule. Inr 1998 alone, OSHA held 13 meetings involving
more than 400 stakeholders in cities across the country to discuss various issues related 1o the
proposed standard. We have drawn heavily from the experiences of these stakeholders in
crafting the proposal. OSHA also posted a-working draft of the regulatory text on its web site in
February 1999, The proposed standard follows the general principles of the February working
draft, modified to reflect comments received by the Agency. Last year, OSHA convened a small
business review panel under the Small Business Regulatory Enforcement Fairness Act
{SBREFA). The review panel consulied with small business representatives about the impact of
the proposed rule on small businesses and prepared 4 repon for the rulemaking record. The panel
consisted of representatives from OSHA, the Office of Management and Budget, and the Smali
Business Administration’s Office of Advocacy. OSHA has reviewed the panel’s report and has
addressed the panel’s concerns in the proposed standard, preamble, and economic analysis.

Finally, I would point out that the pre-hearing comment period is only the first of many
opportunities for interested members of the public to participate in the rulemaking. OSHA has
scheduled eight weeks of informal public hearings on the proposed standard, in which any |
member of the public may participate. In addition, everyone who filed a Notice of Intention to
Appear at the hearings will bave an opportunity to submit additional evidence, comments and
briefs on the proposed standard during the post-hearing comment period.

Thank you for your interest in the proposed standard. [ Jook forward 1o wotking with you during
this rulemaking process. ‘

Sincercly,

(e Yyt

Charles N. Jeffress
Assistant Secretary
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Madam Chairperson, members of the Subcommittee, thank you for inviting me to testify
about the Occupational Safety and Health Administration’s proposed ergonomics standard. |
welcome this opportenity to discuss the severe problem of work-related musculoskeletal
disorders, also known as MSDs. QSHA has spent 10 years studying this issue, analyzing
evidence, reviewing datg, talking 1o stakeholders, and discussing ideas and options. It i now
time fo act.

Work-related musculoskeletal disorders are the most widespread occupational health
hazard facing our Nation today. Nearly two million workers suffer work-related musculoskeletal
disorders every year, and more than 600,000 lose time from work as a result. Although the
median number of lost workdays associated with these incidents is seven days, the most severe
injuries can put people out of work for months and even permanently impact their ability to
perform their job, In addition, $1 of every $3 spent on workers’ compensation sterns from
insufficient ergonomic protection. The direct costs attributable to MSDs are $15 to $20 billion
per year, with total annual costs reaching 345 to $54 billion. Yet today, fewer than 30 percent of
general industry employers have ergonomics programs.

Real People

The human dimension of this prablem is striking. This debate is about real people
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C{}r}froﬁting real risks to their hvelihood, health and well-being. Ursula Stafford is a 24~year-old

paraprofessional for the New York City school district. Ms, Stafford was assigned to assist a
paralyzed student who used a wheelchair. The student weighed 250 pounds and Ursulz weighed
122. She received no training on how to lifi the student (which was required, for example, o
help the student go to the bathroom), nor did her employer provide any lifting equipment. Ursula
worked only two days before seriously injuring her back on the third day. She had a herniated
disc and spasms in her neck. Today she wears & back brace, endures constant pain and has been
told that she may never be able to have children because her back may not be able to support the
weight. Compounding this tragedy is the fact that Ursula’s predecessor was similarly injured and
became permanently disabled. Under the requirements of OSHA’s proposal, Ursula’s employer
would have been required to fix the job after the first injury occurred, Ursula might never have
beex hurt.

Then there 1s Walter Frazier, a 41 -ye‘armié poultry worker, who has undergone four
surgeries on his hands and wrists. For nearly nine years, Walter worked as a “live-hanger” in a
chicken processing plant, An admitiedly nasty job, live-hanging 1s simple in concept. Ten to
twelve people stand beside a processing line, stretch over a barrier bar designed to contain the
often—~flapping chickens, grab the chickens by the legs, and thes stretch upward while twisting to
hang the chickens on fast-moving overhead shackles. Walter repeared this process about once
every three seconds~that's about 13,000 times a day, 50,000 times a week, 2.5 million times a
year,

i&?aizcr felt the initial pains in his hands shortly after beginning to work at the plant,
Through the years his pain intensified while his health has diminished, Finally, in 1998, barely
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able 1o lift 20 pounds and unable 1o perform many daily houschold chores, he agreed with his
doctor’s recommendations and had the first of four surgeries in an atiempt {0 repair his damaged
hands. In addition o severe hand problems, Walter has lower back pain and severe and chronic
arthritis in his hands and shoulders, “My doctor told me 1 can’t do this job anymore. My body’s
overworked, and I can’t do this any further.”

Many other workers have written us to express support for ergopomics regulation. One
put it like this: “T"m an ultrasenographer whe has recently been fired from my job becanse T had
to be out with MSD. | probably would have never had this problem if there were an ergonomics
standard present in my workplace.”

Another worker who lost her job was Mary, a nurse in Oregon, who sustained a back
wnjury and had to work on light duty for a vear. Then her hospital told her to find another job

.becanse they did not have anything for her 10 do, Today she works at different part-time jobs in
different locations and can no longer provide patient care. And there’s Debra Teske, a customer
service representative, diagnosed with bilateral carpal tunnel syndrome that required surgery on
her right hand. Today, she has difficulty cooking, cleaning and picking up small objects. She
can no longer kayak or bike, hobbies that she once enjoyed. And Carmen Willis, a nurse’s aide,
is on disability and must use a speaker phone becapse she cannot hold the telephone.

Beth Piknick is a registered nurse and also knows firsthand the importance of OSHA’s
proposed ergonomics program standard. While working ;s an 1CU nurse, she suffered a career-
ending back injury that was devastating, both personally and professionally. Throughout her
career, Ms. Piknick helped patients move from their beds to chairs and back. “Twisting, bending,
pulling and pushing were all part of the job. She never had any back problems. But on February
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17, 1992, while helping move a patient, Beth severely injured her back. Physicians, surgeons,
and physical therapists were nat able to relieve the constant pain. Finally, two years after the
injury Beth had spinal fusion surgery coupled with a majo:: rehabilitation program. She was
willing 1o endure whatever pain it 100k o return to the job she Joved. Despite the surgery and the
physical therapy, however, she cannot retumn to her job, Before her injury, Ms. Piknick was an
active person who enjoyed bieycling, racquetball, waterskiing and vearly white water rafting
trips with her family. Now, she cannot participate in any of those activities,

Women disproportionately suffer some of the most debiii{aﬁing types of MSDs, such as
carpal tunnel syndrome, This is na—‘z because women are more vulnerable to M3Ds~but because a
large number of women work in jobs associated with heavy lifting, awkward postures or
repetitive motions. They hold a disproportionate number of jobs as nurses, cashiers, packagers,
maids and house staff, assemblers and office workers,  Consequently, women suffer 70 percent
of the carpal tunnel syndrome cases and 62 percent of the tendinitis cases that are serious enough
1o warrant time off work.

Workers should not have to suffer like this. Often solutions to mismatches between
workers and their tasks are right at hand-simple, easy af}é inexpensive. But too many emplovers
have vet to realize the benefits of ergonomics and put protective programs in place. Fewer than
30 percent of employers with 20 or fewer employees have addressed ergonomics although more
than 325,000 musculoskeletal disorders occur each vear in smaller workplaces. In contrast, more
than three-quarters of the companies with 250 or more emvployees have analyzed hazards and

installed some engineering controls to decrease the risk of musculoskeletal disorders.

———
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Real Solutions

Ergonomics has an impact beyond workers. This discipline has its roots in improving
efficiency and productivity, For years, many employers haﬁre known that good ergonomics is
often good economics. And those employsrs have not only saved their workers from injury and
potential misery, but they have saved millions of dollars in the process. The proposed rule draws
on the experience of companies that have implemented successful programs.

Many businesses-both large and small-have already demounstrated the value of
ergonomics programs. Enid Memorial Kaspim}, a small nursing care faciiity in Oklahoma,
instituted an ergonomics program facus;d on back-injury prevention. Enid Memorial presented
its program 10 staff through lectures, videos, handouts and demonstrations. The facility
purchased mechanical lifts and made them available throughout the establishment. In 1957 and
1908, this practical ergonomics program cut the rate of work-related inj ;ries by almost 75%
from their 1996 level, and reduced the number of associated lost workdays by over 85 perceat.

A 25-person Ohio lumberyard, the Weyerhaguser Customer Service Center, invited an
ergonomist from the State of Ohio’s Workers’ Compensation program to survey their site. Based
on the recomimendations they received, the lumberyard developed checklists for use by each of
their employees in evaluating the ergonomic appropriatencss of the facility’s personal protective
equipment, mechanical equipment and overall workplace. The lumberyard completely
redesigned their office workstations in 1994. As of July of last vear, they had not had any lost-
time injuries since strengthening their program.

Two Maine New Balance shoe manufacturing facilities cut their workers” compensation

costs from $1.2 million to $89,000 per year and reduced their lost and restricted workdays from
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11,800 10 549 during a three-vear period. New Balance achieved this by adding engineering -
controls, eliminating piecework, forming manufacturing teams, and rotating work activities.

Uhltra Tool and Plastics, & small New York plastics products manufacturer, implemented
an ergonomiés program that cut back injuries by 70 percent and reduced associated lost
workdays by 80 percent. Some solutions in‘clu{ied: purchasing ergonomic chairs for production
employees; providing back safety training; installing robot presses to eliminate the need for
production employees to reach for parts; and making patlet jacks available for metal bins to
allow height adjustments.

CR/PL Limited Partnership, a small Texas ceramic {fixture manufacturer, had a fairly high
incidence of lost workday injuries ocowrring in this facility due to moving products ranging from
25 to 52 pounds. The firm added mechanical-Jift assists and changed the heights of some work
stations 1o reduce lost workdays associated with MSDs by 60 percent in 2 years,

In 1996, Sysco Food Services of Houston, a food service distributor, had 201 injuries |
with 3,638 lost workdays. Sysco’s back injuries accounted for almost 40 percent of the injuries
and more than half the company’s total workers” compensation costs. Most of the back injuries
occurred in the warehouse and on delivery routes. Sysco formalized its ergonomics program
under the leadership of its occupational health nurse. They instituted an early return to work
policy. Workers were encouraged o report any symptoms. The company re-racked its
warchouse and put brakes on the hand trucks, Svsco assessed its customers” focations for
hazards during delivery and worked with its customers on improvements, Sysco also worked
with its suppliers to get smaller bags, h%ndies on packages, sturdier cardboard and lighter boxes,
One year after implementing an ergonomics program, injuries dropped 23 percent, and the cost
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of workers' compensation cases was dowr by more than 45 percent,

Many solutions to ergonomic problems are common sense and inexpensive. OSHA has
identified many solutions that cost less than 3100, For example, workers at a packaging plant
complained of leg and back fatigue, Their management installed footrests for standing posture
workstations at a cost of $50 each. Ata manua) assembily plant, a worker's job involved
installing a small part with ncedle-nosed pliers that put siress on the wrist. The supervisor
suggested another tool-available in the tool crib-that would make the task easier and safer |
without costing an extra dime, Another company recognized the need 1o make changes to their
packaging line workstations because workers developed musculoskeletal disorders. They simply
added a belt conveyor 1o move packaged boxes away from the workstation—at a cost of $90.50
per worker. Employees in a pouliry pmcessiné plant complained that ill-fitting protective gloves
did not provide adequate protection. The company bought protective gloves from several
manufacturers to provide a wide range of sizes for better fit, The cost was negligible. in many
mechanical assembly companies, the use of hand tools injures small pans of workers’ hands,
Some companies have used padded tools with inexpensive materials 1o reduce injury, at minimal
cost. These are only a few examples among many.,

Pablic Process

On November 23, 1999, OSHA published its 11-page proposed ergonomics standard in
the Federal Register. As explained in the Jengthy Preamble, the proposal was based on sound
scientific evidence—including findings by the N;ziionai Academy of Sciences-that strongly
supports two basic conclusions: (1} there is a positive relationship between work-related

musculoskeletal disorders and the workplace, and {2) ergonomies programs and specific
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ergonomic interventions can reduce these injuries,

OSHA is providing ample opportunity for the public 1o provide input on its ergonomics
proposal. We have already heard from more than 7,000 stakeholders during the 100-day pre-
hearing comment period, and we are now in the mdst of 9 weeks of public hearing on the
proposal. During the hearings, we expest to hear from more than a thousand witnesses, including
representatives of large and small businesses, small business owners, employee representatives
and individual workers, as well as physicians, ergonomists, cecupational health nurses, and
others.

OSHA rulemaking hearings are legislative-type proceedings in which par{gﬁS with
information and views relevant to the proposed standard may provide testimony and be
guestioned by the agency. Our hearings go even farther, as OSHA also allows participants to
question each other. OSHA believes it has provided sufficient time for this questioning, not all
of which has been used, For example, after a National Institute for Gecupational Safety and
Health (NIOSH}) panel testified about the scientific evidence on the causes and management of
MSDs, participants did noz‘even use all of the three hours that had been reserved for questioning
the panel.

Participants who have filed a notice of intent 1o aﬁpcar will also have an additional 90
days after the close of the hearing to submit further comments, including comments on the
hearing testimony and other evidence already in the recar& in total, the combined period —

“including the pre-hearing comment peried, the public hearing, and the post-hearing comment
period — which interested members of the public will have to comment on OSHA's proposal

exceeds eight months. This period is in addition to the small business review panel process

( ' ‘L{}zt39

-,

8



C{mductéd under SBREFA, the opportunity for comment afier that process concluded, and the
eight years of dialogue that have occurred since OSHA issued tts Advance Notice of Proposed
Rulemaking in 1992, Throughout this process, we have continually increased our understanding
of the concerns of workers and businesses, and have considered carefully all of the views we
have heard on how best to provide protection.

We very much appreciate efforts of everyone who has filed written comments and those
who are panicipazirig in the public bearing process. As with all OSHA rules, we will base our
final standard on the complete rulemaking record, including pre- and post-hearing comments, as
well as the hearing testimony.

OSHA’s Propssal

O5HA’s proposed ergonomics program standard relies on a practical, flexible approach
that reflects industry best practices and focuses on jobs where work-related MSDs occur,
problems are severs, and solutions are generally understood. It would require general industry
employers to address ergonomics—the fit between the warker and work~for manual handling and
manufacturing production jobs, \;vhere we know the problems are most severe.  And it requires
other general industry employers to act when their employees experience work-related
musculoskeletal disorders,

Under the propesal, about 1.6 million employers—those with manufacturing and manual
handling jobs—would initially need to implement a basic ergonomics program. This means
as;signing someone 10 be responsible for ergonomics; pms;iii%ng information (o employees on the
risk of injuries, signs and symptoms to watch for, and the importance of reporting problems
early; and setting up a way for emplovees to report signs and symptoms, Full programs for L?z%se
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and other general industry employers would be required only if one or more work-related MSDs
actually occurred. But even if a worker 1s hurt, the employer need not implement a full program
if a “Quick Fix” can take care of the problem.  If the employer corrects a hazard within 90 days,
verifies that the fix has eliminated the hazard, and has no additional M8Ds in that job, no further
action is necessary. In addition, a “grandfather” clause gives credit to firms that already have
implemented ergonamics programs that satisfy the core elements of the standard.

Under OSHAs proposal, anly 25 percent of general industry companies with fewer than
20 workers will be required 10 adopt basic ergonomics programs for one or more of their jobs
involving manual handling or manufacturing production work. Over a 10-year period, about 900
thousand small employers will need full programs because ong or more of their workers will
have expenenced an MSD.

The OSHA proposal identifies six elements for a fuli ergonomics program: management
leadership and employee participation; hazard information and reporting; job hazard analysis and
control; training; MSD management; and program evalustion, OSHA intends that ergonomics
programs be job-hased, covering only the job where the risk of developing an MSD exists and
any other jobs in the workplace that have the same work activities and conditions. Ergonomics
programs need not cover all the jobs at the workplace. Ner are all MSDs covered. Rather, only
MSDs cavsed by a work activity that i3 a core element of an employee’s job or a significant pant
of her work day will trigger coverage.

The proposal would require that workers who experience covered M8Ds recerve a prompt
response from their employer, including an evaluation of their injury and access to follow-up by
a health care professional, if necessary. It also provides work restriction protection for workers
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when a health care professional has determined restricted work is indicated due 10 a work-relared
MSD. Because the proposed standard is only triggered when an MSID is reporied, its
protectiveness depends heavily on workers” willingness 1o raise problems when they oceur,
Evidence shows that employees are reluctant to report symptoms if doing so might cause them to

miss work and lose pay. Therefore, OSHA has proposed that workers whose tnjuries prevent
them from working would receive 90 percent of their after-tax pay and 100 percent of benefits to
fimit economic loss as a result of their injuries. Workers capable of performing only light duty
receive full after-tax pay and benefits. This is roughly equivalent to the 2/3 of pre-tax pay that
workers already receive under most State workers’ compensation programs. But this provision is
not about worker pay, it’s about injury prevention. It is designed to encourage early reporting
and intervention, which is to the worker’s benefit and the employer’s benefit. OSHA has
included similar provisions in several other standards, including those on asbestos, cotton dust,
formaldehyde, lead, methylene chloride, benzene and cadmium,

OSHA estimates the proposed standard would prevent about 3 million work-related

MSDs over the next 10 years and save an estimated $9.1 billion annually in lost production,
administrative, and other direct costs alone. The towl benefit far cutweighs the estimated $4.2
billion annual cost of the proposal 1o employers. Although some private organizations have
published estimates that differ from QSHA s, many of these estimates contain either fundamental
misunderstanding of OSHA's ecanomic analysis, or of how OSHA's proposed mule would be
applied. For example, some of these estimates compare their estimates of initial costs to
OSHA’s estimates of annualized costs (American Meat Institute and the Center for Office
’i‘echnciégy}* Dther estimates compare the costs for a 150-person plant to an éSHA estimate
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provided for a 17-person plant {American Meat Eﬁstitu{e}. Some estimates assume that firms
would have to make vastly greater efforts than anything required by OSHA’s proposed standard,
actually used by existing programs, or adopted as part of OSHAs corporate settiement
agreements. For example, one appraisal estimated that complying with part of OSHAs:
employee participation tequirement would require 10 employvees in a 130-employee facility to
meet 2 davs a week every week for 6 months, Nothing in OSHAs standard requires such an
effort. This same study assumed that the only way to control problem jobs would be 10 decrease
ps;ﬁductivity by 25 percent. Evidence we have received to date indicates that ergononics
programs often lead to productivity increases. Other studies use data based on speculative
projections rather than real-world examples. Despite such ﬁaws, where cost estimates submitted
for the record demonstrate any mistake or igck of clarity in OSHA’s economic analysis, we will
revise the analysis accordingly.

Small Business Assistance

{OSHA has paid close attention to the unique needs of small businesses as we have
developed the proposal. We drafied the 1 1-page proposal in a gquestion-and-answer format that is
written in plain language. The propesal exempts businesses with 10 or fewer employees from
recordkecping requirements. It extends the phase-in requirements for fob hazard analysis for two
vears and the phase-in for implementing permanent controls for three years.

In accordance with the Small Business Regulatory Enforcement Falmess Act (SBREFA),
QSHA, the Office of Management and Budget, and the Small Business Administeation convened
a Panel to review and comment on a working drafi of the ergonomics program. The Panel sought
advice and recommendations from potentially affected small business representatives, Twenty-
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one small business representatives from a vanety of industries participated in the effort, The
Panel raised 8 number of questions and suggested several potential improvements to OSHA’s
draft, many of which were addressed in the proposal we published in November.

O8HA made changes to both the economic analysis and s proposed standard after the
SBREFA Panel’s review. Those changes included: refining the work restriction protection
provision; increasing the original cost estimates 1 $4.2 billion; ¢larifying that repeat training is
not necessary tf employees have already received ergonomics training; and providing examples
of covered manul aciw‘ing‘ and manual handling jobs. Another significant addition based on the
SBREFA process was the “Quick Fix” option. The draft we provided the SBREFA Panel
regquired employers to implement full ergonomics programs in the event an employee contracied
an MSD, Small entity representatives asked why @ full program was necessary if a condition
could be easily remedied and workers protected. Those comments led to the “Quick Fix.”

In addition 1o drafiin g a standard that places a minimal burden on small businesses,
OSHA plans to provide exiensive assistance to small businesses to assist with
mmpiiance?ihmagh publicatiens, checklists, iraining grants, information sheets that help
employers provide required information to their workers, Intemet-based materials, outreach
sessions and its free consultation program. Every small employer that needs help will be able to
contact one of USHA's state consultation programs for free assistance in deciding what they
need 1o do or whether they need a program at all,

We are also underiaking extensive efforts to train OSHAs own compliance staff. The
OSHA Training Institute already trains the agency's compliance officers about ergenomics,
Consistent with our standard practice whencver OSHA promulgates new standards, we wil
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revise those ¢courses based on the final rule and ensure that all compliance officers who will
perform ergonomics inspections receive up;iated training. In addition, we will continue to send
compliance officers to conferences and programs on applied ergonomics, where best practices
are discussed, in order to hone their skills even further.
Conclusion

MS1¥s have a very measurable impact on the lives and careers of American workers,
Companies that have worked to prevent these injuries with sound ergonomics programs have
often improved productivity, drastically reduced workers’ compensation costs, and improved job
satisfaction. OSHA believes that the same opportunity for & safer workplace must be extended to
other workers whose livelihoods and careers remain at risk. Preventable bazards (oo often mean
the difference between a happy, healthy productive worker and one whose life and career may be
forever changed by the misery of chronic pain from a senseless injury.

Thank you for the opportunity to testify about this very important issue. I will be pleased

o answer any questions the Subcommittee may have.
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Mr. Chairman, members of the Subcommittee, thank you for inviting me to testify about
the Occupational Safelty and Health Administration’s proposed ergonomics program standard. I
welcome this opportunity to discuss the problem of work-related musculoskeletal disorders, also
known as MSDs, and the standard OSHA has proposed to address this major public health issue.
[ am also pleased to respond to your invitation to address the proposed standard’s work
restriction protection provisions.

Work-relate‘d musculoskeletal disorders are the most widespread occupational health
hazard facing our Nation today. Nearly two million workers suffer work-related musculoskeletal
disorders every year, and about 600,000 lose time from work as a result. Although the median
number of lost workdays associated with these incidents is seven days, the most severe injuries
can put people out of work for months and even permanently disable them. In addition, $1 of
every 33 spent on workers’ compensation stems from insufficient ergonomic protection. The
direct costs attributable to MSDs are $15 to $20 billion per year, with total annual costs reaching
$45 to $54 billion.

OSHA has spent 10 years studying this issue, analyzing evidence, reviewing data, talking

to stakeholders, and discussing ideas and options. It is now time to act.



Real Peapls

The human dimension of this problem is striking. This debate is about real people -
confronting real risks 1o their hivelihood, health and well-being. Ursula Stafford is a 24-year-old

paraprofessional for the New York City school district. Ms. Stafford was assigned to assist a
paraiyzed student who used a wheelchair. The student weighed 230 pounds and Ursula weighed
122. She received no training on how to ift the student {which was required, for example, 1o help
the student go to the bathroom), nor did her employer provide any lifting equipment. Ursula
worked only two days before seriously injuring her back on the third day. She had a herniated
disc and spasms in her neck. Today she wears a back brace, endures constant pain and jhas been
told that she may never be able to have children because her back ‘may not be able w support the
weight. Compounding this tragedy is the fact that Ursula’s predecessor was similarly injured and
became penmanently disabled, Under the requirements of O8HA 'z propoesal, Ursula’s employer
would have been reqiiired to fix the job afier the first injury occurred, Ursula might never have
been hurt.

Then there 1s Walter Frazier, a 41-year-old poultry worker, who has undergone four
surgeries ot his hands and wrists. For nearly nine years, Walter worked as a “live-hanger” in a
chicken processing plant. An admittedly nasty job, live-hanging 1s simiple in concept. Tento
twelve people stand beside a processing liné, stretch over a barrier bar designed to contain the
often—flapping chickens, grab the chickens by the legs, and then stretch upward while twisting to
hang the chickens on fast-moving overhead shackles. Walter repeated this process about once

every three seconds—that’s about 10,000 times a day, 50,000 times a week, 2.5 miilion times a

year.


http:serious.ly

Walter felt the initial pains in his hands shorthy after beginning to work at the plant, -
Through the years ?zié pain has intensified while his health has diminished. Finally, in 1998,
barely able to 1ift 20 pounds and unable 1o perform many daily household chores, he agreed with
his doctor’s recommendations and had the first of four surgenes 1 an attempt to repair his
damaged"haads‘ In addition to severe hand problems, Walter has lower back pain and severe and
chronic arthritis in his hands and shoulders. “My doctor wid me | can’t do this job anymore, My
body’s overworked, and I can’t do this any further.”

Many other workers have written us to express support for ergonomics regulation. One
put it like this; “I'm an ultrasonographer whe has recently been fired from my job because I had to
be out with an MSIL 1 probably would have never had this problem if there were an ergonomics
standard present in my workplace.” |

Another worker who lost her job was Mary, a nurse, who sustained a back injury and had
to work on light duty for a year. Then her hospital told her to find another job because they did
not have arything for her 1o do. Today she works at different part-time jobs in different locations
arl can no longer provide patient care. And there’s Debra Teske, a customer service
representative, diagnosed with bilateral carpal tunnel syndrome that required surgery on her right
hand. Today, she has difficulty cooking, cleaning and picking up small objects. She can no
longer kayak or bike, hobbies that she once enjoyed.

Beth Piknick is a registered nurse and also knows firsthand the importance of OSHA's
proposed ergonomics program standard. While working as an ICU nurse, she suffered a career-
ending back injury that was devastating, both personally and professionally. Throughout her
career, Ms. Piknick helped patients move from their beds to chairs and back. Twisting, bending,
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pulling and pushing were all part of the jeb. She never had any back problems. But on February
17, 1992, while helping move a patient, Beth severely injured her back. Physicians, surgeons, and
physical therapists were not able to relieve the constant pain, Finally, two years after the injury
Beth had spinal fusion surgery coupled with a major réhabilimziarz program. She was willing to
endure whatever pain it took to retum o the job she loved, Despite the surgery and the physical
therapy, however, she cannot return to her job. Before her injury, Ms. Piknick was an active
person who enjoyed bicycling, racquetball, waterskiing and yearly white water rafting trips with
her family. Now, she cannot partici.pat: in any of those activities,

Women disproportionately suffer some of the most debilitating tvpes of MSDs, such as
carpal tunnel syndrome. This is not because women are more vulnerable to M3Ds-but because a
large number of women work in jobs associated with heavy lifting, awkward postures or repetitive
motions. They hold a disproportionate number of jobs as nurses, cashiers, packagers, maids and
house staff, assemblers and office workers. Conseguently, women suffer 70 percent of the carpal
tunnel syndrome cases and nearly 60 percent of the tendinitis cases that are serious encugh to
warram time off work.

Workers should not have to suffer like this. Often solutions to mismatches between
workers and their tasks are right at hand-simple, easy and inexpensive. But too many employers,
gspecially small employers, have yet to realize the benefits of ergonomics and put protective
programs in place. Fewer than 30 percent of employers with 20 or fewer employees have
addressed ergonomics although more than 325,000 musculnskeliztal disorders ocour each year :m
smaller workplaces. In céfzir&st, three-guarters of establishments with 304 or more employees
have analyzed hazards and installed some engineering controls to decrease the nisk of
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musculoskeletal disorders.
Real Solutisns

Ergonomics has an impact beyond workers, This discipline has is roots in imp;'nving
efficiency and productivity. For years, many employers have known that good ergonomics is
often good economics. And those employers have not only saved their workers from injury and
polential misery, but they have saved millions of dollars in the process. The proposed rule draws
on the experience of companies that have implemented successful programs,

Many businesses—both large and small-have already demonstrated the value of
ergonomics programs. University Nursing Center, a small nursing care facility in Oklahoma,
instituted an ergonomics program focused on back-injury prevention. University Nursing Center
presented its program to staff through lectures, videos, handouts and demeonstrations. The faz:i“iity
purchased mechanical lifts and made them available throughout the establishment. In 1997 and
1998, this practical efgonomics program cut the rate of work-related injuries by almost 75% from
their 1996 level, and reduced the number of associated lost workdays by over 83 perceat.

An Chio lumberyard, the Weyerhaguser Customer Service Center, invited an ergonomist
from the Siate of Ohio’s Workers’ Compensation program to survey their site. Based on the
recommendations they received, the lumbervard developed checklists for use by each of their
employees ip evaluating the ergonomic appropriateness of the facility's personal protective
equipment, mechanical equipment and overall workplace. The lumberyard completely redesigned
their office workstations in 1994, As of July of last year, they had not had any lost-time injuries
since strengthening thelr program,

Two Maine New Balance shoe manufacturing facilities cut their workers’ compensation
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costs from $1.2 million to-$89,000 pet year and reduced their lost and restricted workdays from
11,000 to 549 during a three-year period.  New Balance achieved this by adding engineering
controls, eliminating piecework, forming manufacturing teams, and rotating work activities.

Ultra Tool and Plastics, a small New York plastics products manufacturer, implemented
an ergonomics program that cut back injuries by 70 percent and reduced associated lost workdays
by 80 percent. Some solutions inchided: purchasing ergonomic chairs for production employees;
providing back safety training; installing robot presses (o eliminate the need for production
empioyees to reach for parts; and making pallet jacks available for metal bins to allow height
adjustments.

In 1996, Sysco Food Services of Houston, a food service distributor, had 201 injuries with
3,638 lost workdays. Sysce’s back injunies accounted for almost 40 percent of the injuries and
more than half the company’s total workers” compensation costs. Most of the back injuries
occurred in the warehouse and on delivery routes. Sysco formalized its ergonomics program
under the leadership of its occupational health nurse, They instituted an early return to work
policy. Workers were encouraged to report any symptoms. The company re-racked its warchouse
and put brakes on the hand trucks. Sysco assessed its customers’ locations for hazards during
delivery and worked with its customers on improvements. Sysco also worked with its suppliers to

get smaller bags, bandles on packages, sturdier cardboard and lighter boxes. One year afier
implementing an ergonomics program, injuries dropped 25 percent, and the cost of workers’
compensation cases was down by more than 45 percent.

Many solutions to ergonomic problems are common sense and mexpensive. OSHA has
identifted many solutions that cost less than $100. For example, workers at a packaging plant
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complained of leg and back fatigue. Their management installed footrests for standing posture
workstations at a cost of $50 each. At 2 manual assembly plant, a worker’s job involved installing
a small part with needle-nased pliers that put stress on the wrist. The supervisor suggested
anoiher tool-availabie in the tool crib-that would make the task easier and safer without costing
an extra dime. Another company recognized the need to make changes to their packaging line
workstations %}ecat:se workers developed musculoskeletal disorders. They simply added a belt
conveyar to move packaged boxes away from the workstation-at a cost of $90.50 per worker.
Employees in a poultry processing plant complained that ill-fitting protective gloves did not
provide ac?eqaaie protection. The company bought protective gloves from several manufacturers
to provide a wide range of sizes for better fit. The cost was negligible. In many mechanical
assembly cornpanies, the use of hand tools injures smalil parts 0?‘ workers’ hands. Some
companies have used tools padded with inexpensive materials to reduce injury, at minimal cost.
These are only a few examples among many.
QSHA'’s Proposal

QOSHA’s proposed ergonomics program standard relies on a practical, flexible approach
that reflects indgs:ry best practices and focuses on jobs where work-related MSDs occur,
problems are severe, and solutions are generally understood. It would require general industry
employers to address ergonomics—the fit between the worker and work~for manual handling and
manufacturing production jobs, where we know the problems are most severg,  And it requires
ather general industry employers t0 act when their employees experience work-related
musculoskeletal disorders. |

Under the proposal, about 1.6 million employers—those with manufacturing and manual
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handling jobs~would initially need 10 implement a basic ergonomics'program. This means
assigning someene 0 be responsible for ergonomics; providing information to employees on the
risk of injuries, signs and symptoms to watch for, and the importance of reporting problems early;

- and setting up 2 way for employees to report signs and symptoms. Full programs for these and
other general industry employers would be required only if one or more work-related MSDs
actually occurred. Butevenifa worker is hurt, the employer need not implement a full program if
a “Quick Fix” can take care of the problem.  If the employer corrects a hazard within 90 days,
verifies that the fix has eliminated the hazard, and has no additienal M8Ds in that job, no further -
action is necessary. In addition, a “grandfather” clause gives credit to firms that already have
implemented ergonomics programs that satisfy the core ¢lements of the standard.

Under GSHA's proposal, only 25 percent of those general industry companies that have
fewer than 20 workers will be required to adopt basic ergonomics programs for one or more of
their jobs involving nianual handling or manufacturing production work. Over a 10-year period,
about 900,000 of these small employers will need full programs beeause one or more of their
workers will have experienced an MSD.

The OSHA proposal identifies six elements for a full ergonomics program: management
leadership and employee participation; hazard information and reporting; job hazard analysis and
control; training; MSD management; and program evaluation. OSHA intends that ergonomics
programs be job-based, covering only the job where the risk of developing an MSD exists and any
ather jobs in the workplace that have the same work activities and conditions. Ergonomics
programs need not cover all the jobs at the workplace. Norare all MSDs covergd, Rather, only
MSDs caused by a work activity that is a core element of an employee’s job or a significant part
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of her work day will trigger coverage.

The proposal would require that workers who experience covered MSDs receive a prompt
response from their employer, including an evaluation of their injury and access to follow-up by a
health care professional, if necessary. It also provides work restriction protection for workers
when the emiployer or the employer’s chosen health care professional has determined that
restricted work is needed dug to a work-related MSD,

Like other provisions of the proposal, OSHA obtained the views of a large number of
stakeholders about the work restriction protection provision. For instance, during 1998, OSHA
held stakeholder meetings throughout the country, In attendance at those meetings were
representatives of the major insurance trade associations, including the Alliance of American -
Insurers, the American Insurance Association, and the American lnsurance Services Groun.
These associations all have members who underwrite workers' compensation insurance, Also in
attendance at these stikeholder meetings were individual workers' compensation insurance
companies, including CIGNA, Laberty Mutual, and Travelers Insurance. Many of the insurance
carriers mentioned the need for early reporting and return-to-work programs, In addition, 1
personally met on two different occasions with the International Assaciation of Industrial
Accident Boards and Commissions (IAIABC), once in June, 1999, and again in September, 1999,

"The IAIABC is an umbrella organization that represents the interests of a large number of sute
workers’ compensation commissions. Our primary discussion during those mestings involved
their conterns regarding the workability of the WRP provisions. The OSHA ergonomics staff has
also met with JAIABC committess, and our staff continues to meet and receive comments from”

state workers’ compensation administrators, most recently at the Western Governors Association
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meetinig on Aprif 12,

Wark Restriction Profection ['WRPY |

I, What does WRE Require?

A pumber ofOSKA’s health standards include a provision to encourage emplovee
participation in medical surveillance and medical management programs by requiring that, if it is
necessary for health reasons to remove an employee from continued exposure to a hazard, the
eraployee will be provided with temporary economic protection.  [n the propesed ergonomics
standard, the provision is called work restriction protection, or WRP.

As defined in the proposed standard at section 1910.945, WRP me:ans the maintenance of
the earnings and other employment rights and benefits of emplovees who, based on the
employer’s decision ot 2 health care professional’s recommendation, are on temporary work
restriction due to a work-related MSD. For employees who are on restricted work activity, WRP
includes maintaining the wages and benefits they were receiving at the time they were placed on
restricted work activity, For employees who have been removed from the workplace, WRP
entails maintaining 90% of their net eamnings and all of their benefits. Benefits include seniority,
insurance programs, retirement benefits and savings plans.

The employer determines whether or pot o place an injured employee on temporary work
restriction or remove thf: employee from the workplace, but must follow the recommendation of
the health care professional chosen by the employer if the health care professional ée‘zerminés that
temporary work restrictions or removal from the workplace are needed to limit the employee’s
exposure to MSI hazards.

The obligation in the proposal to provide WRP ends as soon as one of the following
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- oceurs: (1) the employee is able to returm 1o hz;s or her regular job or 3 permanent new position; (2)
the job is changed to eliminate the MSD hazard or reduce it to the extent it does not pose a risk of
harm to the injured emplovee; or (3) six months have passed.

Finally, the amount of the employer’s WRP payment may be reduced by income the
employee mcei‘ves from other sources, such as workers’ compensation, unemployment insurance,
or income from a job taken with another emplover during the time an employee is on work
restrictions.

il Why is WRP Necessary?

rerage of the Standard.,

Generally, OSHA standards are preventive in nature, requiring employers to take action
before someone is hurt.  In this proposal, however, most employers are not required to implement
an ergononics prégram untii an employee reports a covered MSD. The effectiveness of (his
proposed standard, therefore, depends on the extent to which employees feel free to report injuries
without penaity. If employees are reluctant to come forward and report MSDs in their early
stages, serious MSD hazards in that job could go uncontrolled, thus potentially aggravating the
MDD and placing every employee in that job at increased risk of harm,

B. Early Reporting Prevents Serious lojury
During OSHA’s public ocutreach process, every stakeholder who commented on this
subject agreed that early reporting of M8Ds is critical to preventing disease and to protecting
workers. As Dir. Robin Herbert, M. of the Mount Sinai Center for Oceupational and
Environmental Medicine stated in her written testtmony for the rulemaking:
Early reporting is critical to preventing tissue damage, ensuing pain and loss of
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function. When employees fear reporting and fear participating in MSD
management, injuries become worse.

Stakcholders that currently have ergonomics programs have told us they achieved
dramatic reductions in the number and severity of MSDs once they implemented an effective
early reporting process. By starting the process of MSD management at an early stage, before
tissue damage is severe or permanent, disabling injuries can. be prevented.

Because the WRP provisions only apply after an injury occurs, there are similarities
berween these provisions and state workers’ compensation benefits. The purpose of the WRP
provisions, however, is fundamentally different. Workers™ compensation is primarily intended 1o
provide wage replacement and medical benefits to employees who have been injured at work; the
WRP provisions are intended to prevent serious disability. WRP is designed t ensure that MSDs
are addressed before injuries become more severe.

C. Many Emplc

Despite the critical need for early reporting, there is evidence that, for a variety of
reasons, as many as 50% of workers do not report their MSDs and other ilinesses or seck workers’
compensation for their injuries. The preamble contains a summary of 13 studies, covering
hundreds of thousands of workers, that document this widespread under-reporting.

In a study of carpal Iz;ﬁnel syndrome {CTS) cases in a single county of California, for
c#ampie, researchers compared the reported caseload of Santa Clara County health care providers
with reports to the State. Of 3,413 cases of work-related CTS, only 71 had been reported to the
State.

1t is difficult to determine how much of such under-reporting results from non-compliance
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by employers; but & great deal is caused by the reluctance of the employees themselves,
According to the authors of the 13 case studies, workers feared z‘eprisal. for reporting, they were
discouraged by their supervisor and managers, they were deterred from filing for workers’
compensation by the high rate of rejection of MSD claims, they wanted to avoid the “hassle” of
filing workers' compensation claims, or they preferred to use their own health insurance rather
than to use the workers’ compensation system.

Some rescarchers have found there is good reason for employees to fear reprisal and to
have low expectations of workers' compensation. In New York State, for example, the Mount
Sinai Center for Qccupational and Environmental Medicine has followed thousands of cases of
employees diagnosed with work- related MSDs and found:

* Among hundreds of computer users diagnosed with upper extremity MSDs, 7% were fired
when they reported an MSD, and 27% expernienced a period whern they received no income

at all,

. Insurers routinely fight meritoricus workers’ compensation claims. Among emplovees
diagnosed with Carpal Tunnel Syndrome, 79% had their claim denied initially by the
insurer, even though 96% of these empioyees were ultimately found to have menitoricus
claims.

. Among hundreds of garment workers with MSDs, &7% reported gomng for some period of
time with fiv income at all afier reporting their MSD.

In the preamble fo the proposed rule we cite recent research by Pransky, et al., who studied

98 workers employed by three industrial facilities. Fewer than 5% of the workers had officially

reported a work-related ilness or ingury, though 50% had persistent work-related MSE problems
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-and 30% had either lost work time or been given work restrictions because of their disorder. The
reasons they gave for their failure to report their MSDs to their employer are instructive: 26% had
concemns regarding loss of job, status, or overtime; 25% satd they assumed pain or discomfort
were part of the job; and 10% feared disciplinary action,

Unfortunately, according to Professor Emily Spieler of West Virginia University College
of Law, in many states employees have only limited prolection from retaliation if they are absent
from work because of a work-related illness such as an MSI::

The majority of states do prohibit direct retaliation for the filing of a ¢laim. On the
other hand, the legal protection offered to workers under the workers’ compensation and
related state laws is limited; in most states, workers who are absent as a result of an
occupational injury or disease can be discharged pursuant te a neutral absence gontrol
policy, even if the cause of the absence is an occupational injury or discase. (Spieler
1994) This means that a worker can be fired after being absent for longer than a specified
period, even if sthe is collecting workers’ compensation temporary total disability benefits,

Employees need assurance that reporting an MSD or accepting assignment to light duty
work that allows them to recover from their MSD will not lead to reprisals, loss of pay, ot
reduced benefits. Because we recognize, as do several members of the Subcommitiee, that the
O5H Act’'s “whistle blower” provisions are inadequate to provide the protection and assurance
employees need to fully exercise their rights, the Administration forwarded to Congress last year
tegislation to strengthen section 11(c) of the Act. We hope Congress will take action on this
legislation. WRP would supplement existing OSH Act protections by protecting employvees from

economic Joss when they report work-related MSDs.

IIl.  Legal Authority for WRP

Section 6(0)(5) of the OSH At directs OSHA to adopt the health standard that * most
adequately assures, 1o the extent feasible, on the basis of the best available evidence, that no
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employee will suffer material impairment of health or functional capacity” if exposed 1o a hazard
over a working lifetime. Section 3(8) describes an “occupational safety and health standard” as a
“standard which requires the adoption or use of one or more practices, means, methods,
aperations, or processes, reasonably necessary or appropriate o provide safe or healthful
employment and places of empioyment.”

As discussed earhier, OSHA has proposed that the ergonomics standard, 10 most
effectively assure that emplovees will not “suffer material impairment of health or funcrional
capacity,” include provisions to overcome the current rejuctance of employees to report MSDs at
early stages, when tissue damage can be arrested and before other employees become injured.

Under a different name — medical removal protection (MRP) - OSHA has 3 number of
times in the past included pay and benefit protection in its health standards as a way to encourage
early reporting and participation in medical surveillance and management by injured employees.
Standards that provide for MRP include Lead, Formaldehyde, Methylene Chioride,
Methylenedianiline, Cadmium, and Benzene.

In United Steelworkers v, Marshall, 647 F2d 1189 (D.C. Cir. 1980), the U.S. Court of
Appeals for the District of Columbia Circuit upheld OSHA’s authority to require MRP in the
Lead standard. The court of appeals held that (1) the OSH Act gives OSHA broad authority to,
issue MRP, and (2) OSHA's inclusion of MRP in the Lead standard was necessary and ‘
appropriate to protect the health of workers. OSHA demenstrated that lead disease is highly
reversible if caught in carly stages and provided evidence that employees would resist cooperating
with the medical surveillance program absent assurance that they would have econoniic protection
if removed from their jobs because of high blood-lead levels.

15
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-+ Arguments have-been made that MRP in the Lead standard is fundamentally different
from WRP in the ergoncormics standards because WRP can be triggered by subjective signs and
symptoms of MSDs such as pain and restricted movement, whereas MRP in Lead was triggered
by objective measurements of lead in the blood of employees. When OSHA iself put forward a
similar argument as a reason for not including MRP in the Formaldehyde standard, it was rejected
by the court of appeals.

(OSHA originally issued the Formaldehyde standard without MRP and argued that it was
not appropriate because the nonspecificity of signs and symptoms made an accurate diagnosis of
formaldehyde-induced irritation difficult, and the health effects from formaldehyde exposure
resolved quickly.

In International Union v, Penderorass, 878 F24 389 (D.C. Cir. 1589}, the U.S. Court of
Appeals for the District of Columbia Cirguit rejected OSHAs arguments and remanded the
standard for reconsideration of the necessity of requiring MRP. The court stated that MRP was
particularly appropriate in situations where employees recover quickly from the signs and
symptoms of disease. On remand, OSHA amended the standard to include MRP.

In light of these decisions, OSHA included WRP in the ergonomics proposal, Under the
proposal, employer coverage is triggered by employee reports of MSDs. The preamble 1o the
proposal explains that the success of MSD management depends on early reporting, and that there
is gvidence that employees are, at present, reluctant to report MSDs because of the economic
consequences. WRP is designed to counteract the present disinclination to early reporting.

The foregoing explanation of the WRP provision of the proposed rule is not, of course, the
agency's final word on this matter, The Notice of Proposed Rulemaking specifically requested
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- information and comments on alternative approaches that would achieve the same goals. OSHA
has received approximately 7,000 written pre-iwaﬁﬁg comments on the proposed rule and is in the
midst of nine weeks of public hearings where more than 1000 witnesses have indicated their
intention to testify. Many commenters and witnesses have addressed the WRP provision. The
agency expects to receive additional written comments on WRP and other issues from hearing
participants during the 90-day post-hearing commnent period.

Only after all of this information is received and analyzed will OSHA make a decision
about whether WRP should be retained, and if so, whether it should be modified. OSHA’s
decision will be based upon the evidence in the record, and consistent with the legal requirements
established by the O8H Act,

Mr. Chairman, thank you for this apportunity to provide the Subcommittee with
information on OSHA s ergonomics proposal and the reasoning behind the proposed WRP

provision. I will be pleased to answer any questions the Subcommitiee members may have,
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Cosnsrtment of Labor Asgistart Secretary ior
Corupstinngl Salety and Haalin
Washington, 0.0, 2023

MAY 12 2000

The Honorable Barbara Lee
U. 8. House of Representatives
Wgshingtozi, DC 20515

Dear Congresswoman Lee:

Thank you for your letier of February 25, 2000, addressed 10 Secretary of Labor Alexis M.
Herman, in which you express your strong support for the Occupational Safety and Health
Administration’s {OSHAY) proposed Ergonomics Program Standard, 1 believe, as you do,

that the scientific evidence supporting this proposed rule is strong and that America’s workers
have waited too Jong for these workplace protections. That is why 1 have directed my staff to
work expeditiously to complete this imporiant rulemaking. ’

Currently, OSHA is in the process of holding informal public hearings to solicit comments and
data from interested parties who wish to express their concerns about the proposed standard,
The Agency has scheduled nine weeks of public hearings beginning here in Washington, DC
and continuing i Chicago, Iilinois and Portland, Oregon. Holding these public hearings in
other areas of the country will provide additional! opportunities for the public to comment on
the proposal. I believe this demonstrates, once again, our commitment to getting input from
all sides.

Nearly two million workers in the United States experience a work-related musculoskeletal
disorder {MSD) cach year. Many of these MSDs could have been prevented by meagures such
as those outlined in the OSHA proposed standard. I appreciate your support of our efforts here
at OSHA to protect American workers and hope that we can count on your continued support
in fipaiizing the ergonomics standard without further delay.

Sincerely,

(e

Charles N. Jeffress
Assistant Secretary



.Congress of the Enited States

Bousge of Representatibes
Waghington, L 20513

February 25, 2000
The Honorable Alexis Herman
Secretary .
U.5. Department of Labor
200 Constitution Avenue, N.W,
Washington, D.C. 20210

Dear Ms. Secretary:

We are writing 1o express onr srong support for the Department of Labor's (DOL} proposed
ergonomics program standard published in the Federsl Register (64 Fed. Reg 65768) November
23, 1989, Afier ten yoars of deliberations by the agency, studies by the National Institutes for
Occupational Safety and Health (NIOSH) and the National Academy of Sciences (NAS), and
numerous related congressional hearings, the foundation has been firmly established for an
ergonomics standard that protects American workers.

The Qeeupationsl Safzty and Health Administration’s (OSHA) draft ergonomics standard reflects
sound science, good medicine and solid economics, The approach of OSHA's proposed standard
~4g rexuire the development of ergonomics programs for operations and jobs where workers “
face significant risks of developing musculoskeletal disorders-is sound. This standard is also
consistent with the good industry practices that many smployers have alrcady implementad.

Work-refated musculoskeleral ﬁisa*rdcrst (WMSDis) congtinute the bigpest safety and health
problem in the warkplace today, secounting for more than one third of all serious workplacs
injuries &nd anmually affecting nearly two million workers and causing 650,000 workers to lose
work time. These disarders annually cosf businesses $15-$20 billion in workers compensation
costs, with total costs estimated at $60 billion ‘

In 1990, then Seeretary of Labor Elizabeth Dole made the decision 1o develop an ergonomics
rule. Seorstary of Laber Lynn Manin initiated the rule-making with a reguest for comment in
1952, Despite Congressionally forced delays, many employers have voluntarily implemented
effective ergonomics programs and reduced workers' injuries while enbancipg competitivericess.
However, too many employers have not taken these steps.

In the time since Secretary Dole's decision, millions of workers in this country have developed
painful, often crippling, ilinesses of the hand, arm, shoulder and back. Too often, these illnesses
could have been prevented, Working Americans have waited for ten years for the feders]
government to offer an ergonomics standard that prolects them from muscuioskeletal disorders.



Frequently, inexpensive changes, slight modifications and simple adjustments would have saved
workers pain and suffering and save employers™ real bottom-line costs. We believe that when
finalized and implemented, the Departments proposed ergeaomics standard will significantly
reduce infuries and will result in substantial savings for employers. By preventing 300,000
worker injuries and saving a total of more than $4 billion - even after factoring in employer costs
- DOL's standard will benefit both the business community and America's working men and

WO,

The Oceupationat Safety and Health Review Commassion addressed the issue of whether there is
sufficient scientific basis to support OSHA's ergonomics enforcement case. In Peppetidge
Farm, Joc. ease {OSHRC Docket Na. §5-0265, April 26,1997), the Commission extensively
reviewed the state of the scientific literature on back and repetitive motion work-related
muscujoskelietal disorders {WMSDs) as it existed in 1990, The Commission concluded that the
body of evidence, even at that time, demonstrated a causal connection between these MSDs and

workplace risk factors.

Ve recogntze that DOL’'s best efforts have been frusirated by Congressionally mandated delays
that have prevented DOL from moving forward with fis Ergonomics standard. Despite these
delays, your decision last year to release a draft propesed crgonomics standard provided all
involved parties with an extra option to participate in the development of this standard and was
appreciated by all participants. This option, your extensive public hearingg, and the public
comment pericd provide all interested parties with ample opporfunitics to comment and register
their opinions. We believe your decision to extend the public comment period ever longer, past
#ts original deadline, demonstrates your comunitment to input from all sides. Overall, we
commend your efforts in balancing the varied interests on this issuc while sddressing the urgent
veed to protect America's workers. America’s workers have waited too long for these workplace
protections. We hope Congress will no longer interfore in DOL's standard setting and allow
DOL o finalize the ergonomics standard without further delay. .

’I'hank y:)u for your leadership on issues cf mpnrtanw o the business community and Aroerica's
working men and women,

Smmzy,
WILLIAM CLAY, MC NANCY PELONI, MO

Cesee Ml
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STATEMENT OF CHARLES N. JEFFRESS
ASSISTANT SECRETARY FOR OCCUPATIONAL SAFETY AND HEALTH
U.S. DEPARTMENT OF LABOR
BEFORE
THE SUBCOMMITTEE ON EMPLOYMENT, SAFETY AND TRA?N?NG
OF THE
SENATE HEALTH, EDUCATION, LABOR AND PENSIONS COM MI’?TEE
JULY 13, 2060 :
Mr. Chairman, members of the Subcommittee, thank you for inviting me 1o testify about
the Qccupational Safety and Health Administration’s {OSHA) proposed ergonomics program and

its possible impact on Medicaid, Medicare, and other health care costs.

Introduction

Work-related musmloskelctal disorders {MSDs) are the most widespread occupational
heal’ 1 hamrd facing our Nation today. Nearly two million workers suffer work-related
musculoskeletal disorders every year and about 600,000 lose time from work as a result.
Although the median number of lost workdays associated with these incidents is seven days, the
MGst severe injuries can put people out of work for months and even permanently disable them.
The direct costs antributable 10 MSDs total $15 w $18 billion per year, with indirect costs {such
as resulting ménagemeni costs or the cost of production iossés) increasing the costs to employers
1o more than $43 billion,

In the health care sector, the Bureau of Labor Statistics repons that there were nearly

80,000 MSDs resulting in days away from work in 1998, Almost fificen percent of MSDs in

. private industry occurred in the health care sector -- largely in hospitals and nursing homes, and

often due to lifting and moving patients. In addition, witnesses at OSHA’s public hearings

representing employees in sonography testified that as many as 75% of technictans doing

g T sy .

- L ossg



vitrasound suffer from MSDs. OSHA estimates that workers’ compensation for MSDs in the
health sector cost $2.8 billion in 1996, with total indirect costs estimated to be about $5.8

bilhon,

al People

The human dimension of this problem in the health care industry. is striking. Women, in
particular, experience a high number of MSDs, because a large number of women work in health
care jobs — nurses, nurses aides, orderhies, and attendants - a;sociaied with heavy lifting or
awkward postures,

For example, Beth Picknick, a registered nurse i@rorking in an ICU uniy, suffered 2 career-
‘emﬁing back injury that was devastating, both personally and professionally. Throughout her
ca;effij, Ms. Picknick helped patients move from their beds to chairs and back. Twisting,
bending, pulling and pushing were all part of theiob. She never had any back problems. While
helping to move a patient, Ms. Pieknick severely injured her back. Physicians, surgeons and
physical therapists were not able 1o relieve the constant pain. Finally, two years after the injury,
Ms, Picknick had spinal fusion surgery coupled with a major rehabilitation program. She was
wiiling te ¢ ndure whatever paia it took ilq; return o the job she loved. Despite the §urgery and the
physical therapy, however, she cannot return to her job. Nor can she participate with her family
in bicyching, récquetbail, waterskiing or the yearly white water rafting trips she used to enjoy.

Sirailarly, another nurse at another workplace developed carpal tunnet syndrome in both
wrists due 1o manually cranking beds and pushing tables and shower chairs with bad castors.
Sometimes she cannot feed herself. She is on complete disability and awaiting four surgeries,
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one on each wrist and one on each shoulder. She says that if the health care facility had had
proper equipment, this might not have happened. Workers like these are why 1t is important for

OSHA 1o issue its ergonomics regulation.

OSHA's Pz:egosal

Ergonomics has its roots in improving efficiency and productivity. For years, many
employers have known that good ergonomics is often good economics. And these employers
have not enly saved their workers from injury and potential misery, but they have saved millions
of dollars in the process. OSHA has spent 10 years studying this issue, analyzing evidence,
revicxwing data, talking to stakeholders, and discussing ideas and options. It is now time to a1,

OSHA’s proposed ergonomics program standard draws on the experience of companies
th?it .i:;ix?e implemented successful programs. The proposed standard relies on a practical, flexible
approach that reflects health care industry best practices and focuses on jobs where work-related
MSDs ocour, ;}*wbixems are severe, and solutions are generally understood. It would require
health care industry emplovers to adldresg erganom%cs for manual 'handiing jobs, where we know
the problems are most severe, In other jobs, it would require health care employers to act when
employess report work-related MSDs.

Opponents of OSHA’s proposed rule say it would have an adverse effect by increasing
the costs of services for patients who depend on Meziia:are and Medicaid. To the contrary, |
believe the benefits of ergonomics programs will greatly exceed the costs, which will be
comparatively small in the context of total Medicare and Medicaid expe:z:zdizures. Any potential
costs will be mmzé than offset for the health care sector because the benefits of the standard will
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likely far outweigh the costs, An ergonomics program standard can help hospitals and nursing
homes reduce Medicare and Medicaid expenses by improving the productivity of health care
workers through the reduction of costly injuries 1o staff. For example, a standard portable device
for lifting patients can be purchased for $3,000. The average cost of back surgery, according to
Health Care Financing Administration (HCFA) data is $16,072. And this figure does not include
indemnity paymem:s for the injured wc;'kér’x fost time or replacement costs. In any case, OSHA
gszimazes that the potential costs of the érgg‘mamiés program standard to the health care sector in
1958 would have been $644 million (in 1996 dollars) -- less than 0.2 percent of Medicare and
Medicaid costs in that year. These costs would not significantly contribute to, growth in
Medicaid and Medicare costs. The annual costs of OSHA’s proposed ergonomics program to the
health care sector -- even assuming no benefits from the standard -- represent less than one
pex:ce’:ft of the projected increase in Medicare and Medicaid costs from 2000 to 2003,

OSHA believes there 18 substantial evidence to show that ergonomics programs ¢an save
workers' compensation costs, increase productivity, and decrease employee turnover. MSDs are
preventable, and there are innumerable examples of health care employers who have succeeded
in finding different ways o protect their workers from sometimes disabling injuries. Inone
study, a aursinig home feduced lost workdays from back injuries by 50 percent after
implementing a comprehensive ergonontics program. Another nursing home reduced lost
workda;gs by 89 percent afier its employees began using patient-lifiing devices, One hogpital
reduced back injuries by 94 percemt and significantly improved nursing productivity by hé;ving a
trained-fift team perform 95% of all patiemt lifts. These types of ergonomic solutions in the
hca!th care ir?ciusiry are not new, nor are they limited to the United States. The United Kingdom

4

{
( L 0471



has implemented a general policy of eliminating hazardous manual lifting of patients except in
life-threatening situations.

1 have attached to my testimony a chart that lists dozens of health care providers across
the United States who have implemented successful ergonomics programs. In the State of
Maine, hospitals and nursing homes as well as home health care providers have reduced MSDs
and related costs by implementing ergonomics programs.. For example, the Kennebec Health
System of Augusta, Maine, reduced annual lost workdays from 1,097 to 48 after it implemented
an ergonomics program and began using lift-assist devices. As a result, their insurance premium
fell from $1.6 million annually to $770,293 — a cost savings of more than $800,000. Another
health care system, Sisters of Charity Health System in Lewiston, Maine, reduced its workers’
compensation costs for work-related MSDs by about 30 percent between 1994 and 1996 after
inftro’i‘lﬁcing and implementing patient-lifting equipment. A nursing homt.:, St. Joseph's Manor
Inc. of Portland, Maine, reduced their total occupational injuries and illnesses by 40 percent after
implt;:mentingl an ergonomics and safe-lifting program. And home health care providers such as
Androscoggin Home Health Services in Lewiston, Maine, cut their workers’ compensation costs
by 50 percent afier c;mphasizing safe-lifting techniques and i)ack biomechanics.

The successful ergonomics programs and experiences of these health care providers are
not an isolated occurrence, accordiﬁg to the hearing testimony of Mr. Carl Siegfried: of Maine
Employers Mutual Insurance Company (MEMIC), the state’s largest provider of workers’

. compensation insurance. Mr. Siegfried testified at the hearing on the proposed ergonomics rule
that his insurance company represents all kinds of health care providers. None of the providers
they insure have found ergonomics programs and controls to be unsuccessful or infeasible and
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none have been driven out of business. Moreover, Guy Fragala, Director of Environmental

Health and Safety at the University of Massachusetts Medical School, testified that a study done

by MEMIC “demonstrated a drop in medical and indemnity costs from lifting injuries from

$75,000 in 1993 to less than $5,600 in 1997.” This drop followed the implementation of an

Ergonomic Management Program with a “no manual lift” policy as the program’s cornerstone.

The success of ergonomics programs and controls is not limited to Maine providers. 1

would like to highlight a few more of the success stories here:

University Nursing Center of Enid, Oklahoma cut the rate of work-related MSDs by 75

percent from 1996 to 1998 and reduced lost workdays by more than 85 percent through

its ergonomics program.

In just two years, an ergonomics program at Lovely Hill Nursing Home in Pawling, New

~ York, led to a 75 percent decline in the lost-time injury and illness rate and a reduction in

days lost to MSDs from 287 to 37.

Between 1995 and 1997, Hallmark Nursing Centre in Troy, New York, lowered their
annual rate of total lost-time injuries and illnesses from 23.5 to 9 after implementing an
ergonomics program.

Between 1994 and 1998, after putting into place a safety and health program and an
ergonomics program, ergonomic-related back injuries at Citizens Memorial Hospital in
Bolivar, Missouri, decreased from 20 to 3. Citizens estimates that it has saved $300,000
per year as a result. -

From 1995 to 1997, Delmar Gardens Nor‘th, a Florissant, Missouri, nursing care facility,
implemented an ergonomics program and reduced by 50 percent the rate of back injuries
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among its staff nurses aides and the lost workday rate associated with those injuries.

. North Village Park, a nursing care facility in Moberly, Missouri, bought new lifting
equipment and reduced the number of lost work days from 473 in 1995 10 16 in 1997.

. Sunnyrest Health Care Facility in Colorado Springs, Colorado, reduced their rate of
workplace losttime injuries by 75 percent between 1996 and 1998 after improving their
ergonomics program by adding patient-lifting assists to reduce the risk of injury
asscciated with resident transfer,

. After putting an emphasis on their ergonomic-lifting safety prdgram, Laurel Center in
Harrisburg, Pennsylvania, reduced their rate of ergcnomic-reiatedlback injuries by more
than two-thirds in 1999,

These successiul programs show that ergonomics programs like those to be implemented
by'er:’-.;aloycxs under OSHA’s proposal often reduce costs rather than increase them. Many
employers with successful ergonomics programs have included the same basic elements in :izéir
programs ;hat you will find in our proposa'lz They ook at the jobs where employees are getting
hurt or reporting pain, Where they find a problem, they fix the jobs in 2 way that is appropriate (o
their workplace. Knowing that carly intervention s.aves money and preserves health, they make
sure their cmpl;:iyees recelve early and ‘effective medical management and pay attention to
recommendations for light duty or other measures. They train employees on how 1o use patient-
lifting devices and other good patient wansfer procedures. Finally, they evaluate their
ergonomics programs 10 see what is working and what may still need improvement.

Some commentors also have expressed concern about the proposed standard’s potential
effects on the rights of patients and nursing bome residents. A number of nurses and nurses aides
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testified at the OSHA ergonomics hearings that most patients welc_c;me the use of patient-lifting
devices because it makes them feel more secure and reduces their fear of f'alling or being .
dropped. These workers also told OSHA about patients suffering skin tears, broken hips, and
shoulder dislocations when there are slips or falls during manual lifting procedures. One nurses
aide noted that occasionally patients have been reluctant to use lifts, but that after someone
speaks with them and demonstrates the enhanced safety that is provided for them and for staff,
the patients prefer the lift. Hospitals and nursing homes that use patient-lifting devices have
found thern safer and more secure for patients and have found that few, if any, patients refuse
them. In any case, while the employment of patient-lifting devices is very effective in reducing
ergonomics hazards, there are other means of complyir{g with the proposed standard, such as
trained manual lifting teams. | can assure you that OSHA will work with employers to ensure

that n.atients’ rights are respected. OSHA will not issue citations where a patient refuses the use

of a mechanical lift and the employer provides other means of complying with the standard.

Conclusion

Since March, we have held nine weeks of public hearings across the country in
Washington,']j.C., Chicago, Portland, Oregon, and Atlanta. We’ve heard from more than 1,000
witnesses, and we've received more than 7,000 public comments -- many from the medical
community -- on our proposed standard. We are continuing to evaluate all that we’ve heard and
all that we've read. But to my knowledge, the evidence is overwhelming: Ergonomics is good

business in the health care industry, just as it is in the rest of general industry.



Mr. Chairman, thank you for this opportunity to provide the Subcommittee with

information on OSHA’s ergonomics proposal. [ will be happy to respond to any questions.
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SUCCESSFUL ERGONOMICS PROGRAMS IN THE HEALTH CARE SECTOR

=~

Center

State Company Employees Program Highlights

California Vale Health Care Center 70 Reduced the number of back injuries from 10 per year to 1.

Colorado Centura Health 130 By strengthening their ergonomics program in 1996, this employer
cut their rate of related lost time injuries in half in 1997,

Colorado Community Care of America 70 Community Care implemented an ergonomics program in 1996
and was able in the first year to achieve a 50% reduction in their
rate of associated workplace injuries. .

Colorado Rose Health Care Not available | Cases receiving immediate intervention showed a reduction in
compensation costs.

Colorado Sunnyrest Sanitorium Dba Sunnyrest 121 By beginning to improve their ergonomics program in 1996 and

Health Care Facility continuing to do so, this health care facility was able in two years

to reduce their rate of workplace lost time injuries by 75% and the
lost work days associated with them by two-thirds.

Connecticut | Hospital of Saint Raphael Not available | Lost work days resulting from patient transfer injuries dropped

: 15.9 to 13.1 days in 6 months.

Florida Bayside Manor 130 Compared with 1997 rates, Bayside Manor in 1998 cut their
incidences of total lost time injuries and back injuries by over
50%. The severity of those injuries was also greatly reduced.

Florida Cypress'Rehabililation and Healthcare 125 After aggressively training their staff on proper lifting techniques

in 1997, this employer’s incidence of related back injuries and
upper extremity musculoskeletal disorders in 1998 was reduced by
80%. The severity of those injuries that did occur, as reflected in
the number of lost working days associated with them, was also
down significantly.
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Company

- Employees

Program Highlights

Georgia

Dogwood Health & Rehabilitation

66

While it was already half way through 1997 when Dogwood
strengthened their ergonomics program, their rate of lost time
injuries and the number of associated fost work days were both
sttl down by 50% for the year, compared to 1996 levels.

Georgia

NHC Healthcare-Rossville

109

After implementing an ergonomics program in 1997, this small
health care facility achieved a 50% reduction in their related injury
experience. .

Hlincis

Sunny Hill Nursing Home

300 beds

After suffering a rash of overexertion injuries, they established an
ergonomics program and an immediate significant drop in injuries.

Maine

Androscoggin Home Health Services

520

Between 1992 and 1996 this home health care provider’s
ergonomics program emphasizing safe lifting techniques and back
biomechanics cut their workers” compensation cosis by 30%. -

Maine

Kennebee Long Term Care

250

Implementation of an ergonomics program aimed al patient
transfer i & nursing home has reduced associated back injurics by
B0% and lost workdays by more than 50%,

Mame

St Joseph’s Manor Inc.

270

Three years after being invited to join the Maine 200 Pilot
Program this nursing care employer’s ergonomics and safe lifting
program had reduced their total occupational injuries amd illnesses
by 40%. -

Maine

Sigters of Charity Health System

780

In an industry with one of the highest incidence rates, SOCHS
achieved a 35% reduction in workers” compensation costs for
WMSDs over two years.,

Missouri

Citizens Memorial Health Care Facility

110

Ergonomic injury incidence and severity rates were reduced more
than S0%; 100,000 in direct cost savings were realized.
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State

Company

Employees

Program Highlights

Missouri

Delmar Gardens North

170

| From 1995 to 1997, the ongoing implementation of this nursing

care facility’s ergonomics program resulted in a 50% reduction in
both the rate of back injuries incurred by its staff nurse aides and |
the lost work day rate associated with those injuries.

Missouri

North Village Park LLC

158

By strengthening their ergonomics program in 1996, this nursing
care facility reduced their rate of related oceupational injuries

from 1995 t0 1997 by more than 75%, and cut the nuraber of lost |
work days associated with those injuries from 473 tn 1995 to 16 in |
1997. ‘ ;

New Mexico

Presbyterian Health Care Services

Mot available

Reduced rate of work-related back injuries,

New York

Lovely Hill Nursing Home

90

The ergonomics program in place at this nursing care facility
reduced the overall lost time injury and illness rate by 75%
between 1996 and 1998, Lost time back injuries and upper
extremity musculoskeletal disorders declined from %10 2 cases in
the same period, and the number of lost work days associated with
them went from 287 10 37.

New York

Hallmark Nursing Centre

78

Between 1993 and 1997 the Hallmark ergonomics program
lowered their rate of total lost time injuries and illness rate from
23.5 t0 9.0. Over this same time interval their number of lost time
back injuries and upper extremity musculoskeletal disorders
declined from 10 to 5 cases and the number of lost work days
associated with them went from 423 to 185,

Mew York

Eden Park Nursing Home

82

The ergonomics program implemented by Eden Park reduced the
total number of lost time back injuries and upper extremily
disorders from 7 in 1996 t0 2 in 1997 and in 1998, The number of
tost work-days associated with these cases went from 170 to {24
to 44 in the same time period. :
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New York

Homell Gardens Nursing Home

133

Employees i Program Highlights

Since strengthening their ergonomics program in 1996, this mid-
stzed health care facility has seen their overall lost time injury and
illness rate, as well as their lost ime back injury rate decreased by
over a third. The lost time associated with these back injuries was
cul by over 50%.

Mew York

Iroquois Nursing Home Inc.

184

The ergonomics program at this mid-sized nursing care facility
reduced the rate of total lost time injuries and illnesses, and the
number of back injuries and upper extremity musculoskeleta
disorders by approximately 50% between 1996 and 1998,

New York

Lakeside Nursing Home Ing,

300

After strengthening their ergonomics program at the start of 1997,
L.akeside experienced a decline in their overall lost time
occupational injury and illness rate of more than g third, and the

fost time associated with these incidents was reduced by more than |
$0%. ' |

New York

Margaretville Nursing Home

115

After implementing an ergonomics program in 1996 Margaretvill
had a 95% decrease in lost work days associated with ergonomic
related injuries. As of May of 1998, they had experienced only
one recordable back injury with one day of Jost work,

| New York

The Meadows and Westfall [ne.

261

The ergonomics program at this mid-sized nursing care facility
reduced the rate of total lost time Injuries and Hinesses, and the
number of buck injuries and upper extremity musculoskeletal
disorders by 40% between 1996 and {998,

| New York

Saint Francis Home of Williamsville

195

In the first year following initiation of their ergonomic program,
their lost workday injury incidence rate was cut in half,
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State

Company

Oklahoma

Untversity Nursing Center

Employees

77

Program Highlights

In 1997 and 1998 the practical ergonomics program stressing safe
mechanical lifting techniques at this small nursing care facility,
cut the rate of related workplace injuries by almost 75% from what
they were in 1996, and reduced the number of associated lost work |
days by over 85%.

Oklahoma

Infinity Care Systems Inc.

98

This small employer in an industry with a recognized high risk of
ergonomic-related musculoskeletal injuries has managed since it
opened in 1996 to achieve a remarkably low rate of such injuries
and to practically eliminate any associated lost work-days. They
credit their ergonomics program, which emphasizes bio-
mechanics.

Oklahoma-

Jan Francis Care Center LLC

104

From 1996 to 1998 the applied ergonomics program in place at
this small establishment cut the number of ergonomic-related
injuries and the lost work days associated with them by 80%.

Qklahoma

Mariner Health of Bethany

160

This employer credits OSHA’s CCP program with giving them the
kick start to become proactive with respect to worker safety.

Since 1996 their practical ergonomics program addressing resident
lifting hazards has cut their rate of related injuries by two thirds,
and the rate of lost work days associated with those injuries by
more than half, . )

Pennsylvania

Brevillier Village (Balt Pavilion)

160

Implementation of a patient lifting ergonomics program has

reduced work-related injuries workers’ compensation costs by
90%.

Pennsylvania

Church of the Brethren Home

190

Work-related injuries declined by 68 percent.
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State

Company

Employees

Program Highlights

Pennsylvania

Laurel Center

a

233

After undergoing a recent management change and putting new
emphasis on their ergonomic lifting safety program, this mid-sized
healthcare facility reduced their rate of ergonomics-related back
injuries by more than two thirds in 1999 and almost eliminated
their upper extremity musculoskeletal disorders.

Pennsylvania

York Hospital

3,600

In 1994, back injuries dropped by 43%, the lost work day rate
declined 55% and workers’ compensation costs decreased 43%.

Texas

{HS of Texoma at Sherman

156

Since instituting their ergonomics program early in 1997, this
small nursing care facility over the next two years cut their
number of ergonomics-related injuries by two thirds, and reduced
the number of lost work days associated with them by over 85%. "

Texas

Mulberry Manor

88

By instituting an ergonomics program in 1997 this small nursing
care facility was able to cut their rate of ergonomics-related
injuries in half in each of the succeeding two years and cut the
associated lost work days by more than 90%.

Texas

WestSide Campus of Care

125

After instituting an ergonomics program, this small nursing care
facility cut their incidence of repetitive trauma-related
musculoskeletal injuries by 75% and the number of associated lost
work days by 85% between 1996 and 1998.

Wisconsin

West Allis Health Care

90

In 1997 this small nursing care facility instituted an ergonomics
program focused on back injury prevention that significantly
reduced their incidences of cumulative trauma related injuries and
sharply reduced the severity of those that did occur, based on the
numbers of lost and restricted work days associated with them. In
particular, severity measures were down more than 90%.
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Program Highlights

i State Company Empleoyees
- 5
Wisconsin Lincoln Lutheran Convalescent Center | 144 In the first year following the implementation of an ergonomics

program in 1996, Lincoln Lutheran reduced their ergonomics-
related lost lime injuries by two-thirds ang the ost days associated

with them from 748 to 111,




