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THE WHITE HOUSE
WASHINGTON

July 19, 1993

TO THE PRESIDENT:

We are pleased to submit this report on the Review of Federal Affirmative Action Programs.
When you reqguesied this analysis four months ago. you stated vour belwef that a candid and
balanced description of these programs, including a discussion of what is known about their
strengths and weaknesses, would provide z valuable starting point for a national cmve;‘:«:g!ion on
the challenges of creating truly cqual opportunity. In that spirit, dozees of Adminstration
officials have studied the details of various programs together with analyses from many sources,
This Report summarizes that evidence and, where appropriate, offers preliminary conclusions of
fact based on that evidence. In addition, we have taken the policy principles you provided at the
beginning of our effort and applied those in 2 preliminary fashion to the key programs. The
result is a se of policy recommendations for vour consideration,

Several of our conclusions and recommendations, however, must be considered tentative and

‘provisional because the intervening Supreme Court decision in Adarand Construciors, e v.

Peria now reguires that many such judgments be based on the much more detatled empinical

. analysis entailed by the constitutional standard of "strict scrutiny.” Nevertheless, we believe our

prefiminary views are responsive to your request, and will be a useful starting point for the
Auorney General and the agencies as they work to ensure full compliance with Adarand.

We want 1o note the special contributions of Peter Yu, Susan Liss and Michae! Waldman in
preparing thizs Report, together with the diligent and thoughtful participation of the subcabinet
and senior officials who worked with us is conducting the review itself. We and the Steering
Committee were supported by an oustanding team of policy analysts and sttorneys drawn from

sgveral agencies, who conducted the basic research, '

Finally, we want (0 express our appreciation 1o you for this opportunity and challenge. We hope
this Repon will serve well in the ongoing debate over affirmative action.

George Stephanopoulos Christopher Edley, r.
Senior Adviser to the President Special Counsel to the President
for Policy snd Sirategy
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1. INTROBUCTION

1.1+ Purposes of the Review

On March 7, 1995, President Clinton directed that a review be conducted of the Federal
government's affirmative action programs. The President asked the following questions:

. Descriptions. What kinds of Federal programs and initiatives are now in place, and how
are they designed?

. Performunce. What is known about their effects -~ banefits and costs, direct and indirect,
intendsd and unintanded -~ both to the specified beneficiaries and to others? In short,
how are they run? Do they work? Are they far?

In preparing this report, we analyzed federal programs that might be categonzed as affirmanve
action,! These programs range from outreach efforts that encourage grantmakers to seek out
members of disadvantaged groups, 1o procurement regulations that set aside particular contracts
for competitive bidding himited largely to minority-owned, economically disadvantaged small
busimesses,

The report first sets forth the framework we used 1o analyze these programs. It then describes
the evolution of affirmanive action, as policymakers sought 10 make real the promise of the civil
rights legal breakthroughs. It then summarizes the evidence of discnimination and exclusion today,
followed by & brief review of the overall effectiveness of affirmanive action and anti-

bt Affirmative action” i:nj:sys no clear and widely shared definition. This contributes o

the confusion and miscommingation surrounding the jssue. We begin therefore with »
definition:

For purposes of this review. “affirmanve acrion” is any effort saken 10 expand
opportunity for women ar ractal, ethnic and national origin minorities by using
membership in those groups that have been subject 1o discrimination as a
consideranen. Measures adopied in court orders or consens decrees, however,
were outside the scope of the Review.

For economy of language, in this document the use of the word "race” (2.8, "rac::%argt':tczd
scholarship™} siso refers 1o membership in as ethnic group that is disadvantaged because of
prejudice and discriemination

Affirmative Action Review: Report 10 the President pi
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discrimination measures. All of this provides the cantext for considcring'cun;nt afﬁrmat?ve
action programs in more detail.  Several secnons describe the government's major affirmanive

action programs, and spplies 1o those programs the policy test set forth by the President.

I

We conciude that these programs have worked to advance squal opportunity by helping rc;izjcss
problems of discrimination and by fostering the mciusion needed to strengthen cnneal
institutions, professions and the economy. In addition, we have examszd concems abour
fairness. The evidence shows that, on the whole, the federal programs are fair and do not undaly
burden nanbeneficiaries, Finally, we conclude that same reforms would make the programs work

beter and guarantee their faimess,

The discussion of thase programs is necessanily a preliminary analysis. The Supreme Court's
decision in Adarand Construciors, Inc. v. Peiia® changed the standard of legal analysis required
to determine the constitunonality of affirmative action programs that apply to race and ethnicity.
The first and most fundamental question in any policy test must concern the constitutionality of
the program. Accordingly, on June 28, 1995 the Depantment of Justice issued guidance 1o federal
agencies for use in reviewing existing programs under the new, stricter Adarand standards’. This
document is not intended to bear on the legal determination of whether any particular program
satisfies the constitutional standard advanced in Adarand. : =

@

L2, Analytical Framework : -

Affirmative action produces degp feelings on all sides. A clearheaded analysis of this subject
must begin with basic questions: What is the purpose of afftrmative action? Is it the same in
all circumstances? How does that purpose intersect with other goals of our governmental and
legal system? This section outlines the framework for analyzing affirmative action that was

followed in the course of this review, The framework provides a basis for analvzing the success

and faimess of the govemment's existing programs - and for concluding whether & particular
program should be retzined, reformed or replaced.

3

L2.1. Basic premise: equal opportunity

The tests that we apply are based on & fundamental premise; the goal of any affirmative action
program must be 10 promote equal opportunity. Offenng every American a fair chance fo
achieve success is a central tenet of our constitutional and political system, and is & bedrock
valug in our culture. It is the fundamental goal of the civil rights statutes - and of affirmative
action 25 well. More panicularly, affirmabve action is only one of several tools used in the

115 8. € 2097 {1998},

3

See Apxpemiix B of this report

Affirmative Action Review: Report wo the President . r2
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15 1o move us away from & world of lingenng biases and the poisons of

prejudice, toward one in which opportunity is squal. .&fﬁmat_ivc action measures recognize that
existing patterns of diserimination, disadvantage and exclusion may require race- of gender-

conscious measures 10 achieve that equality of opportunity.

public and private secw

Because our ultimate goal is to perfect and realize this American ideal of eppormunity. aﬁ'zrmazzve
action cannot supersede the concept of ment - because to z%a S0 wauid‘ unfairly deprive others
of opportunity that is their due. In other words, we believe it is wrong if an unqualified.person
receives a preference and is thereby, chosen for a job, 2 scholarship, or a federal contract over
a qualified person in the name of affirmative action. However, the review of federal programs
and broader practices demonstrates that affirmative action, when usgd properly, 1§ consistent with
merit. Tt slse demonstrates that "merit® must be properly defined in terms of the nesds of each
organization, and not in arbitrary ways that are, in their effect, cxclas}anary. A dcrz'fonstrazed or
predicted ability to get the job done is 3 ment test; *ald-boy" connecnons and cronyism are not.

1.2.2 The First Test: Does 1t Work?

L

Morte specifically, the President's first charge was to determiine whether the feders! government's
affirmative action programs work.

Whether a program “works” depends on what goal it secks to achieve. Above all else, the
overriding goal of affirmative action must be to provide equal opportunity for all citizens. In
pursuit of that goal, affitmative action has two genersl justifications -- remediation of
discrimination, and promaoting inclugion — bath of which are consistent with the tradinonal
American values of opportunity, ment and faimess.

Exrs e Dt by fighting and preventing disennminagion. The primary justification for
the use of race- and gender-conscious measures i3 to eradicate discrimination, root and branch.
Affirmanve acuion, therefore, is used first and foremost 1o remedy specific past and current
discrimination ar the ingenng effects of past discrimsmation — used sometimes by court arder or
sertiement, but more ofien used volunrarily by private parties or by govermnments. Affiemative
action 15 also used to prevens future discrimination or exclusion from occurnng. It does so by
ensuring that organizations znd decisionmakers end and avoid hiring or other practices that
effectively ersct barriess, In undenaking such efforts, howsver, twe wrongs don't make a right,
IHepal discrimination inciudes reverse discnmination; reverse discnminanon is discrimination,
and it is wrong. Affirmative action, when done right, is not reverse discnimination.

Expanding opnorunity through inclusion, Vigorous prosecution of proven instances of

discnmination will not by nself close the opporunity gap; bias and prejudice have proven o
varied and subile for that. Therefore, 10 genwinely extend opportunity to sll, we must ke
affirmative steps 1o bring underrepresented minenties and women into the sconomic mainstream.
The consequences of years of officially sanctioned exclusion and deprivation are powerfully
evident m the social and economic ills we observe today. In some circumstances, therefore, race-

Affirmative Action Review: Report to the President g3
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and gender-conscious measures can also be justified by the compelling impar}gzzz:e of mc%zzsgm.
Affirmative action is sometimes used simply to open institutions and opportunitics because doing
so will move minorities and women into the economic mainstream, with benefits 10 them, 1

those institutions, and 1o our sociery as a whole. For example:

"e

. Virtually all educators acknowledge that 8 college is @ berter academic enterprise

if the student body and faculty are diverse,

" A police department will be more effective in protecting and serving its
community if its officers are somewhat reflective of that commurnity,

. The military recognized years ago that sharp imbalances in the representation of
minorities and women in the leadership grades of enlisted and commissioned
personnel undermined the cohesion and effectiveness of military units, and
effectively deprived the armed forces of full use of a portion of our nation’s pool
of talent. Most major corporations recognize this samie challenge.

" Judges and govemment policymakers must be able to reflect the concems,
aspirations and experiences of the public they serve in erder to do their jobs well

and enjoy legitimacy.

Ultumately, therefore, the test of whether an affirmative action program works 15 whether it
hastens the eradicanion of discnmination, and promotes inclusion of everyone in the opportunities
Amernica promises us all. As a general maner, increases in the numbers of employzes, or students
or entreprensurs from listoncally underrepresented groups are a measure of increased
opportunity. It is very difficult, however, to separate the contribution of affirmative action from
the contribution of antidiscnimination enforcement, decreasing prejudice, rising incomes and other
forces. At the same time, the fact that we observe so much continuing saciosconomic division
and inequality of opportunity does not imply that affirmative action is 8 failure. It is merely one
ool amoeng many that must play 2 pant in <reating opportunity.

1.2.3. The Second Test: s the Programs Fair?

For each federal program, at the President’s direction, the Review team asked the agency head
to apply the foliowing 1est of essennal fumess, stated here with regard o race:

(1 Not quotas, Quotas are inmnsically ngid, and mtrinsically relegate qualifications and
other faciors to secondary status  Does the program effectively avoid guotas for inclusion
of racial minores ?

»

(2)  Race-Neutral Options. In » program’s design or reconsideration. have options for using
vanous race-newtral decision factors been analyzed? Were options reasonably rejected,

Affirmative Action Review: Report 1o the President X4
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gfven the available information and experience, because those aliemanives ar¢ unlikely t0
be acceptably effective in advancing the program abjectives?

(3)  Flexible. If race.neutral measures will not work, 15 the measure appiigé in a Tiexible
manner, and were Jess extensive or intrusive uses of race snalyzed and reyected based on

" a determination that they would not have been acceptably effective?

{4  Transitional. Is the measure /imited in duration, and does the administenng agency
periodically revigw the continuing need for the measure? ,

{5} Balanced. Is the eﬁe&'f‘an nonbeneficiaries sufficiently small and diffuse 50 & not to
unduly burden their opportunities? In other words, are other jobs or other similar benefits
available, or is the result of the program to close off an irrepiaceabie benefir?

1.2.4. Affirmative Action: The Right Way and The Wrong Way

In short, we believe that there is a right way to do affirmative action, and a wrong way. This
review conducts a preliminary policy analysis of many of the existing programs 10 assess whether
they represant the “right way.” This means two things: they must actually work to effectuate the
goals of fighting discrimination and encouraging inclusion. and they must be fair - 1.2, no
ungualified person can be preferred over another qualified person in the name of affirmanve
action, decisions will not be made on the basis of race or gender except when there is a special
justficavon for doing so, and these messures will be ransitionsl.  Only by applying these
principles can we aggressively and simultaneously pursue remedies to discrimination, the
inclusion we need in order to strengthen our institutions and our economy, and essential faimess
to all.

13 The Adarand review

On June 12, 1995, in the case of Adarand Constructors. Inc. v. Pefia, the 1nited States Supreme
Court held that many federal affirmanve acnon programs, under the equal protection component
of the Fifth Amendment's Due Process Clause, must be reviewed by the courts using “strict
scrutiny.” Te surmount this hurdie, the program must be shown to meet 8 “compelling
governmental interest,” and must be "narrowly iailored o meet that interest.” This is 8 more
demanding legal test than had previously been applied to federal affirmative action programs, and
as 2 pr%clical matier it will require  searchung analysis of many federsl programs. The specific
dimensions of that inquiry, &s best can be discemned from federal caselaw. are described in
Appendix B 10 this Repory, which 15 the memorandum to agency general counsels from Assistant
Antomey General Walter Dellinger, Office of Legal Counsel, Depantment of Justice.

1

Affirmative Action Review: Report 10 the Presiden: pi
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The Court’s decision concerned what is constitutionally permissible, which is a netessary but not
sufficient consideration in judging whether a measure is wise public policy. We have
recommended, therefore, that the President, issue 2 direchve w agency heads which not only
instructs them 1o conduct the thorough analys:s required by Adarand as a matter of constitutional
faw, but slso instructs them to apply a set of basic policy pnnciples.  Specifically, after
emphasizing the President’s commitment to affumative action, the President instructs agency
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In all programs for which you are responsible that use race, ethoicity or gender as &
consideration in order to expand opportunify or provide benefits to members of groups
thar have suffered discrimination, I ask you o take steps to ensure adherence to the
foliowing policy principles. Any program must be eliminated or reformed if i

e

-
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creates 2 quots;
creates preferences for unquahified individuals;
creates reverse discrimination: or

continues even after its purposes have been achieved.
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1. AFFIRMATIVE ACTION: HISTORY AND RATIONALE

Neither this review nor the current debate aver affirmative action oceur ina ?xiswriz:af VAU,
This and the following two sections provide the context for this review, and, indeed, for fcde_ral
affirmative action programs. First, we examine the history of the creation of modem affirmative
action programs. Then, in section 3, we review the general gv:deqce on the effccnvcaessx of
affirmative action. Finally, section 4 examines the extent to which discnmination and exclusion
persist today, suggesting that 11 15 oo 3001 o abandon the affirmanve action tool.

21 Background

The current scope of affirmative acion programs is best understood as an outgrowth and
continuation of our nationa! effort to remedy subjugation of racial and ethnic munonives and of
women ~- subjugation in place &t our nation's founding and still the law of the land within .thF
lifetime of “baby-boomers.” Some affirmative action efforts began before the great burst of civil
rights statutes in the 1950s and 1960s. But affirmative efforts did not truly -take hold until it
pecame clear that anti-discrimination statutes alone were not enough to break longstanding
pattams of diserimination. ,

For much of this century, racial and ethaic minorities and women have confronted legal and
social exclusion. African Americans snd Hispanic Amencans were segregated into low wage
jobs, usvally agricultural. Asian Amencans, who were forbidden by law from owning land,
worked fields 1o which they could not hold title. Women were barred by laws in many states
from entering entite pccupanons, such as mining, fire fighting, bartending, law, and medicine,

The first significant wave of progress in enhancing employment epportunities for African
Amencans and women camz during the labor shortages of World War II and immediately
afterwards, before the use of sffirmative action. Nonctheless, racial separation continued, and
African Amencans were stll segregated for the most part into Jow wage jobs into the 1960s. For
Hispanie Amencans, employment opportumity semamned seriously restricted into the 1970s.
Whole industries and categones of employment wers, in effect, all.white, ull-male. I thousands
of towns and cities, police departments and fire departments remained all white and male:
Women and minorities were forbidden 10 even apply. In procery and department stores, clerks
were white and jannors and elevaror operators were black. Generations of African Americans
swept the floors in factones while denied the opportunity 1o become higher paid operatives on
the machines. In businesses such as the canning industry, Asian Amencans were not only
preciuded from becoming managers, but were housed in physically segregated living quarters,
Stereotypical assumptions that women would be only pan-time or temporary workers resulted in
their exclusion from a full range of job opportunines. Newspaper job listings were segregated

Affirmaive Action Review: Report to the President ' p?
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i “full inclusion: lower pay and fewer benefits
by pender. Women also confronted other tza::ncrs 1o usit - ,
t}{af men. even when performing simitar jobs; losing their jobs if they married or became

pregnant, and sexual harassment on the job.

African Americans, even if they were college-educated, wori;g:i as bellboys, porters and
‘domestics, unless they could manage to ger & scarce teaching position 11 ;?se all-black school --
which was usually the only alternative to preaching, of perhaps aworkmg in the post office. In
higher education most Afncan Americans attended predominantly black coii;gcs, many

_established by states as segregated institutions. Most cangmzrate;i on teaz;i;gr rraining to the
exclusion of professional education. Students who were Interested in buSirlzesg hgd to 1&{(:
business education instead of administration. A few went 10 predominantly white institutions, 1n
which by 1954, sbout one percent of entering frashman were black,

Asian Americans and Hispanic Americans, were legally barred from zattending some public
schools. And women were systematically excluded from some private and state funded colleges,
universities, and professional schools well into the 1970s. In general, it is clear that separation
of the races and relegation of women to the sidelines remained the norm for most of this century,

The civil rights movement had its dramatic victories - Brown v. Board of Educaiion and the
other cases striking down segregation, the Civil Rights Act of 1964, the Voting Rights Act of
1965 - which helped advance the Constitution's promise of equal opportunity 1o all minorines
and women. Even after passage of the civil nghts laws beginning in the 1960s, however, the
road to equal opportunity for minotities and women was difficult, and programs often very siow.
These judicial and legislative victories were not enough so overcome long-enmenched
discrimination, for several ressons. In part, these measures freguently focused only on issuss of
formal rights {such as the right 1o vote} that were particularly susceptible to judicial or statutory
resolution. In part, the difficulty was that formal litigation-relased sirategies are mevitably
resource-intensive and often dependent upon clear "smoking gun” evidence of overt biss or
bigotry, whereas prejudice can take on mynad subtie, yet effective, forms. Thus, private and
public institutions alike too often seemed impervious 10 the wands of change, remaming ali-white
or all-male fong afier court decisions or siatutes formally ended discrimination.

A3 A result, both the courts and Republican and Democrane adminisirations turned 1o race. and
gender.conscious remedies as & way 10 end entrenched discrimination. These remedies were
develaped after periods of expenmeniauon had shown that other means too often failed 1o carrect
the problems. bere are some wypcal examples.

» In July 1970, & federal distnctr count enjoined the State of Alabama from continuing to
discriminate against blacks mn the hinng of state troopers. The court found that "in the thirty-
seven year history of the patrol there has never been a black trooper.” The order included
detailed, non-numerical provisions for assuring an end to discrimination, such as stringent
controls on the civil service ceruficanon procedure and an extensive program of recruitment
of minonty job applicants. Eighteen months later, not a single black had been hired as a state

Affirmative Action Review: Report to the President pé
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trooper oF into & civilian position connecied with the troopers. The district court then enf:zeé
a further order requiring the hiring of one gualified black trooper or support person a;?pltcam
for each white hired until 25 percent of the force was comprised of blacks, By the time the
case reached the Court of Appeals in 1974, 25 black troopers and 80 black support persannel
had been hired* The U.S. Supreme Court sltimately affirmed the orders.

In 1979, women represented only 4 percent of the entry-levei officers in the Sgn Fra_.nciscao
police department. By 1985, under an affirmative action plan ordered in 2 case in which the
DOJ sued the City for-discrimination, the number of women in the entry class had nssn w

175, or 14,5 percent.

Similarly, a federal district court review of the San Francisco Fire Depantment in 1987 led
1o a consent decree which increased the number of blacks in officer positions from 7 to 31,
Hispanics from 12 10 55, and Asians from 0 to 10; women were admined as firefighters for

the very first time.

In 1975, a federal district court found that Local 28 of the Sheet Metal Workers' Intemational

Associgtion had discriminated sgainst non-white workers i recruitment, trainmng and
admission 1o the union. The court found that the wrion had (1} adopted discrimmawry
admission criterig, (2) restricied the size of its membership to deny access 1o minonties, (3)
selectively organized shops wath few minority workers and {4) discriminated in favor of white
applicants seeking 1o transfer from sister locals. The court found that the record was replete
wath instances of bad faith efforts (o prevent or delay the admission of minonties. The court
established a 29 percent membership goal, reflecting the percentage of minorities in the
relevant izbor pool. The Supreme Court affirmed the relief

Prior to 1974, Kaiser Aluminum hired only persons with prior craft experience as craft
workers at its Gramercy, Lovisians plant. Becsuse blacks tradiionally had been excluded
from the craft unions, only § of 273 skilled craft workers at the plant were black. In
response, Kaiser together with the union, established its own training program to fill craft jobs
with the proviso that 50 percent of new trainees were to be black until the percentage of
black craft workers in the plant matched the percentage of blacks in the local iabor pool. The
Supreme Court held this program to be lawful.

On March 23, 1973, the Nixon sdministzation’s Department of Justice, Department of Labor,
Equal Employment Opportunity Commission and the Civil Service Commission issued a joint
memorandum titled “State and Local Employment Practices Guide.” The guide points out
that the Nixon Administration . since September of 1969, recognized that goals and
umetables.. are a proper means for helping 1o impiement the pation’s commitment to equal
employment apportunity.” The memorandum stressed that strict Quotas are unaceceptable but

Y ONAACP v. Allen, 493 F.2d 614, 62) (1974},

Affirmaiive Acrion Review: Report to the President F 34
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But in the mos! far-reaching federal expansion of affitmative action, :izc‘ fas imel
plan was revived by President Nixon and Labar Secretary George Siwi.:z in 1965 Inissuing the
so-called "Philadeiphia Order," Assistant Sectetary Arthur Flercher said:

Equal employment opportunity in these {construction] trades in the ?hiiade%phig area 1s sull
far from a reality. The unions in these trades still have only about 1.6 percent minority group
membership and they continue to engage in practices, including the granting of referral
priorities to union members and to persons who have work experisnce under unton contracts,
which result in few nagroes being referred for employment. We find, therefore, that special
measures are required to provide equal employment opportunity in these seven trades.’

Prasident Nixon later remembered, "A good job i5 as basic and imponant a civil nght as a good
education . . . [ felt that the plan Shultz devised, which would require such [affirmative] action
by law, was both necessary and right. 'We would not impose quotas, buet would require federal
contractors o show affirmanve sction” to meet the goals of increasing minonty employment.”®

Order No. 4 in 1970 extended the plan to non-construction federal contractors,

23 Fair Employment ~ Enforcement of Title VII

In July, 1963, in the midst of the civil rights campaign in Birmingham,_ Alabama, President John
F. Kennedy appeared on national television 1o propose a civil rights bill. The measure proposed
outlawing discrimination in public sccommodations, permitting 8 cut-off of federal funds from
discriminating institutions, and expanding the equal employment opportunity committee he had
established. After President Kennedy's assassination, Title VI was enacted as part of the Civil
Rights Act of 1964, seeking to end discrimination by large private employers whether or not they
had government contracts. The Equal Employment Opportunity Commission, established by the
Act, 15 charged with enforcing the anti-discrimination laws through prevention of employment
discrimination and resolution of complaints The Act is designed to make employees whale for
tllegal diserimination and 1o encourage employers to end discrimination. Title VI was
substantially strengthened in 1972 amendments, signed by President Nixon. As Supreme Court
holdings concluded, the legislauve history 1o the 1972 amendments made clear that Congress
approved of race- and gender-conscious remedies that had been developed by the courts in
enforcing the 1964 Aqu

* DOL memo from Arthur Fletcher 1o All Agency Heads discussing the revised
Pluladelphia Plan, /27169, '

* Richard Nixon, RN The Memoirs of Richard Nixan 437 {Grosset and Dunlap 1978),

Affirmative Action Review: Report to the President ’ pil
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Court-ordered affirmative action to remedy violations of Title VI dcve}o;xcd on atpgra!l;] track
with the Executive Order program, as another remedial effort 1o stop existing discnimination and

* prevent its recurrence. The Supreme Court's most comprehensive review of affirmarive action has

ocourred in the employment ares

p 4 £.dycstion

Discrimination in education was the target of the oniginal breakthrough civd rights cases, Indeed,
because cducation is the gateway to opportunity, sducation has consistently been 2 cczz:rx%k f.cczzs
of civil rights efforts. But for nearly two decades following the original court decisions,
educational institutions — particularly colleges and graduate schools -~ remained predominantly
white and male. In 1955, only 4.9 percent of college students ages 18-24 were biack. This
figure rose 1o 6,5 percent during the next five years, but by 1965 had slumped back 1o 4.9
percent. Only in the wake of affirmative action measures in the late 19605 and carly 1970s did
the percentage of black college students begin to climb steadily (in 1970, 7.8 percent of college
students were black; in 1980, 9.1 percent; and in 1990, 11.3 percent).

The 1978 Bakke case set the parameters of educationa! affirmative action’. The University of
California at Davis medical school had reserved 16 available places for qualified minonties . In
a splintered decision, with Justice Powell casting the deciding vote, the Supreme Cotrt essentially
decided that setting aside a specific number of places in the absence of proof of past

. discrimination was illegal, but that minority status could be used as a factor 1n admissions . The

desire 10 obtain a "diverse” student body was found 0 be a' compelling goal in the educational
context in Justice Powell's controlling opinion..

Increased educanonsl oppertunity has, in fact, revolutonized education, although some gaps
persist. While the enrollment of women in higher education has risen steadily, with women
now earning nearly fifty percent of all bachelor's and masters deprees, they eam only one third
of doctorate and first professional degrees, and continue to lag in math, engineering, and the
physical sciences at both the undergraduate and the doctora! levels.

Through the availability of student md programs snd aggressive recruitment and retention
programs, the college-going rate for blacks and whites who graduated from high school was about
equal by 1977 Since 1377, however, the proportion of black 18-24 year old high school
graduates enrolled in college has not kept pace with that of white students. While the percentage
of black students who have graduated from high school has increased approximately 20 percent

¥

Regents of the University of Californin v. Bakke, 433 U S, 265{1978).
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in the past 25 years, the portion of black high schoo! student graduates attending college 1s now
25 percént less than that of white studants!

The story is similar for the Hispanic enrollment rate. In 1576, the college-going raie for 16-24

year ofd Hispanics who had recently graduated from high school (53 percent) actually exceeded

the white rate (4% percemt).  Since then, the Hispanic college-going rate has stagnated while the

white rate has increased signficantly. By 1994, the white college-going rate had nsen 10 64
- percent, whereas the Hispanic rate had fallen 10 49 percent.”

Y Chronicle of Higher Educanion. Apri} 28, 1995,

3 *
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3. EMPERICAL RESEARCH ON AFFIRMATIVE ACTION
AND ANTERDISCRIMINATION

Modemn affirmative action, then, was established as policymakers gmpcgi for a way to address
continuing probiems of discriminanon. Has it worked 10 help eradicatz or prevent sqc};
discrimination? In a fundamental sense the question must be posed for the broader socrety-wide
effort of which federal programs are only an element and, 1deally, a model.

3.1  Review of the Empirica) Literature, in Summary

Over the past three decadss, minerities and women have made real, undisputable economic
progress, Before the Civil Rights Act of 1964, the median black male worker eamed only about
60 percent as much as the median white male worker;'® by 1593, the median black male earned
74 percent as much as the median white male.”’ The male-female wage gap has also namowed .
since the 19605 median female eamings relative to median male samings rose from about 60
percent during the 1960s to 72 percent in 19937

This section of the Report addresses three issuss: {1} Why has there been an camings gap
between black and white workers, and what roje did ant-discrimination legisiation and
affimnative action play in the reduction of that gap? (Eamings gaps for Hispanics and Asians
also exist which have been linked 1o discriminanon. The wage gaps for African Amencans and
women are examined here in detail in order to iHustrate the relationship betwesn the problems

_ and historic solunons.) (2) Why has there also been an samings gap between men and women,

and what role did government policies play in the reduction of that gap? (3) Is there any
evidence that affitmative action boosted minonity or female employment?

. 33 Effect on Earnings

321 Anti-Discrimination Policy, the Minority-White Earnings Gap

-
£

Bureau of Labor Stanstics, Current Population Survey.

Bureay of Labor Statistics, Current Population Survey.

¥

* Bureau of Labor Statisucs, Current Population Survey.
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+ The ratio of the average black workers’ eamings to the average }vi‘zizc workcrs’bcmmgs
increased significantly in the 1940s, increased slightly if at all m the 19505, mz:mas?:i

. significantly between 1960 and the mid 1970, and declined somewhat since the iaw( 1970s.
« Hispanic men sam 81 percent of the wages earned by white men at the‘same education level,
Hispanic women eam less than 65 percent of the income earmned by white men with the same

education level ™

. There has not besn an improvemsznt in the employment-populanon rate of §§ac& %rkfzw
relative to whites since the 1960s. If anything, there has been 8 deteriorasion in the relative

employment-population rate.”

«  Education and work experience are the two most relizble predictors of a worker's eamings.
Black workers historically have had much lower education than white workers. Adjusting
for racial differsnces in education and work experience can account for about half of the
wage gap between black men and whitz men, and about one-third of the gap between black
women and white women. Additionally, holding constant differsnces in individuals’ test
scorss leads 10 a further reduction in the black-white eamings gap. For example, in one
study, in 1991, black males eamed 29 percent Izss than white males without any adjustments,
1% percent less after sdjustung for educanion and experience, and § percent less after
additionally adjusting for test scores. For women, the gap declines from 14 percent to almost
zero after making these sdjustments.’® There is some controversy as to how to interpret the
black-white wage gap after holding constant differences in education, test scores, and other
variables. In particular, differences in educatign or test scores may themselves represent the
discririnaton. Thus, the reduction in the racial gap after controlling for these factors may

" Bureau of Labor Statistics, Current Population Survey. For a time-series discussion of
black/white carnings ratons, see Donohue, Johin and James Heckman, 1991 "Continuous
versus Episodic Change: The Impact of Federal Civil Rights Policy on the Economic Status of
Blacks," Journal of Economic Literature, 29:1603+43. See also, Bound, John and Richard
Freeman, 1989, "Black Economic Progress: Erosion of Black Americans” in The Question of
Discnmination. . ’

" EEGC, Office of Communication, The Stams of Equal Opportunityin the American
Workforce (1995). For a discussion of empirical evidence on samings gaps and
discnmination for Hispanics, see Gregory DeFreitas, /nequality ur Work: Hispanics in the
US. LaborForce (New York: Oxford Press, 1991).

" Bureau of Labor Statistics, Current Population Survey.

' Rogers, Bill. 1994 “What Does the AFQT Really Measure: Race, Wages, Schooling

and the AFQT Score.” mimeo., William and Mary. The figures cited here adyust for racial
geographic differences, .
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not mean that discrimiriation is any less, but it may mean that atention should also focus on
discrimination prior to entry into the labor market,

+  Historicallv there have been great differences in the quality of education between black spd
white students. In South Carolina in 1920, for example, biack smdcn‘rs‘ angnded schools with
class sizes twice those of white schools. Partly as & rasult of the Civil Rxghts} {&z:z of 1964,
the Elementary and Secondary Education Act of 1963, and the Qreeg decision, _schoals
became increasingly integrated in the late 1960s. The improvement in the quality and
quantity of education of black workers since the 1960s accounts for about 20 percent of the

- : " 17
gain in black workers' relanve eammings.

. There is near-unanimous consensus among sconomists that the government anti-discrimimation
programs beginning in 1964 contributed to the improved income of African Americans.
Nevertheless, it is difficult to draw conclusions abowut which specific anti-discnmination
programs were most effectve. And it may well be that the programs collectively helped even
though no single program was overwhelmingly effective

3.2.2 Anfi-Discrimination Folicy and the Male-Female Ecrnings Gap

«  The female-to-male ratic of eamnings of full-time, year-round workers was roughly stable at

around 60 percent from the early 19008 unnil the mid 19705, In 1993, eamings of women

* who worked full-time, vear-round had risen to 72 percent as much as men.  After adjusting

 for differences in sducation, experience, and other factors, the wage pap is reduced by sbout
half (i.¢., the adjusted ranho is approximately 8% percent).” :

» An increase in women's work expenence and a shift into higher-wage occepanons are the
major gauses of their improved econamic posinon relanive to men. The dechine in higher-
paying manufacturing jobs, which is pantly responsible for the decline in the eamnings of jess-

'" Ses Card, David and Alan Krueger, 1992, "School Quality and Black-White Relative
Eamings: A Direct Assessment ® The Quarterly Jowmnal of Economics, p. 151-200

' An mmportant study that points out the near unanimous opinion among economists of
the possve impact of government anti-discnminstion programs on improved income of
Afncan-Americans is Donohue, John and James Heckman, 1991, “Continuous versus Episodic
Change The Impact of Federal Civil Rughts Policy on the Economic Status of Blacks,
“Journal of Economic Luerature, 29 1603.43  Freeman, Richard, 1973, "Changes in the
Labor Market for Black Amencans, 1938-72 Brookings Papers on Ecanomic Activity, vol. |
was among the first 1o identify government anu-discrimination programs as & source of
progress.

* See Blav, Francine and Mananne Ferber, 1992, The Economics of Women, Men and
Wark, Englewood Cliffs' Prentice Hall, p 129,
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skilled men, has also contributed to the narrowing of the male-female wage g?
Nevertheless, a substannal pant of the improved earmnings afj wo;;ncn cannot be explained by
these factors, and probebly refiects a decline in discriminavion.

The relative rojes in this story of anti-discnimination laws and‘afﬁrma:m aefeiea» in education
and the workplace, are unclear, The major equal opportunity laws covering women were
passed in the mid-1960s, and the most rapid growth in women's earnings and eccu?:at:ana%
status did not begin for another decade. The lag between the f:hazzgﬁ mn «iaw and tfz::b increase
in eamings may be due to time it ook for women 10 dcquire géacaﬁw and training for
traditionally male-dominated occupations. The rapid growth in lt%c. nxumt?cr. of fcmfllc
graduates from professional schools coincided with increased ann-discrimination efforts.

Effzct on Employment

The Labor Department's Office of Federal Contract Compliance Programs (OFC(_ZP}
administers Executive Order 11246, which imposes nondiscrimination and affirmanve aztion
obligations on most firms that contract to do business with the Federal government.
According to five academic studies, active enforcement by OFCCP during the 1970s caused
government contractors to moderately increase their hiring of minority workers.™ According
to one study, for example, the employment share of black males in contractor firms ingreased
from 5.8 percent in 1974 1w 6.7 percent in 1980, In non-contractor firms, the black male
share increased more modestly, from 5.3 percent to 5.9 percent.  For white males, the

¥ See Blau. Francine, and Lawrence Kahn, 1994, "Rising Wage Inequality and the U.S,

Gender Gap.” American Economic Review 84:23.28, for & discussion of the large decline in
male-female wage differennals that oceurred from the mid 19705 o the Jate 19805

' Department of Educanon, National Center of Education Statistics.

* The five studies are: (1) Leonard, Jonathan, 1984, “The Impact of Affirmative Action
on Employment,” Journal of Labor Economics, 2 439-463; (2) Leonard, Jonathan, 1984,
"Employment and Occupanonal Advance Under Affirmative Action,” The Review af
Economics and Statistics, (3) Ashenfelter, Orley and James Heckman, 1976, "Measuring the
Effect of an Anti-disctiminanon Program, in Esnmanng the Labor Markes Effects of Social
Programs._ Eds: Oriey Ashenfelier and James Blum  Princeton NI pp.A6-89, {4} Heckman,
James and Kenneth Wolpin, 1976, "Does the Contract Comphiance Program Work? An
Analysis of Chicago Data,” Industral and Labor Reigiions Review 29:344-64; {8} Goldstein,
Morris and Robert Smith, 1976, "The Estimased Impact of Ann-discrimination Laws Aimed at
Federal Contractors,” indusinial and Labor Relotions Review.

.
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fell from $8.3 percent to $3.3 percent in contractor firms, and from 44.8

employment share .

percent 10 41.3 percent in non-contractor firms

«  The literature also finds that contractor establishments thst underwent an OFCCP review in
the 1970s subsequently had faster rates of white female and of black employment growth than

contracting firms that did not have a review.™

+  Othsr than studies comparing employment records of government contractors with non-
government contractors, it is hard to separate the effects of affirmative z}c:ion from broader
civil rights enforcement. Non-government coniractors often took active steps to ensure
diversity and compliance with equal opportunity laws, even though they were not covered by
the OFCCP. Some, or perhaps much, of this behavior may be arributabie 0 government
anti-discrimination efforts.  Also, the recruntment efforts of both contractors and non-
contractors may have hid up the wages of minorities and women, reducing wage dispanties
regardless of the effect on sccupational disparities. :

+ QFCCP enforcement was greatly scaled back during the 1980s. For example, the real budget
and staffing for affirmative action programs was reduced after 1980, Over the same penod,
fewer administrative complaints were filed and back-pay awards were phased out. Perhaps
not surprisingly, available evidence suggests that QFCCP did not have a noticeabie impact
on the hiring of minority workers by contractor firms in the early and mid 19805

> Although the literature clearly shows that, whan actively enforced, affirmative acrion can lead
to an morease in minority employment in contractor firms, some have questioned whether
this employment represents a net gan or merely a shift of nunority employess from non-
Conractons W contraclors, '

<  The extent to which affirmative action has expanded minority employment in skilied positions
15 unclear, The academic litersture suggests that before 1974, minenity employment growth
in contractor firms was predominately in unskilied positions. Since 1974, there is evidence

® Leonard. Jonathan, 1984, “The Impact of Affirmative Action Regulation and Equal
Employment Lav: on Black Employenent,” Journa! of Economic Perspecrives, 4:47-64.

" Ser above studies plus Donohue and Beckman, Continwous versus Episodic, 29,
Journal of Economic Literature, p.1631.

® For a full discussion of the impact of weakened affirmative action enforcement during

the 19805, see Leonard, Jonathan, 1990, "The Impact of Affirmative Action Regulation and
Equal Employment Law on Black Employment,” Joumal af Economiz Perspectives, 4:47-64.
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of modest occupational advance in contractor firms. But some researchers think this may be
| : .
the result of biased reporting.

There is no systematic qualitative evidence that productivity is lower in contracting firms as
a result of OFCCP. The one systematic study found that contractors do_ not appear to have
lower productivity, suggesting that OFCCP has not caused firms to hire or promote less
qualified workers.”’

Affirmative Action Review: Report to the Presiden:

* For a discussion of-the impact of affirmative action on minonity employment in skilled

positions, see Leonard 1990, The Impaci of Affirmative . . . "4 3. of Econ. Perspectives 47,

Y

See Leonard, Jonathan, 1984, "Ann-discrimination or Reverse Discrimination: The

Impact of Changing Demographics, Title VII and Affirmative Action on Productivity "
Journal of Human Resources. vol. 19, No .2, pp.145-74.
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-4, THY JUSTIFICATIONS FOR AFFIRMATIVE ACTION:
THE CONTINUING NEED TO COMBAT DISCRIMINATION AND PROMOTE INCLUSION

Affirmative action was established as pan of society’s effons 1o address contmuing problems of
discrimination; the empirical evidence presented in the preceding chapter indicates that it has had
some positive impact oni remedying the effects of discrimination. Whether such discrimination
lingers today is a central element of an analysis of affirmative action. The conclusion is clear:
discrimination and exclusion remain all too common.

4.1.  Evidence of Continuving Discrimination

There has been undeniable progress in many areas. Navertheless, the evidence is overwhelming
that the prebiems affirmative action seeks to address -- widespread discrimination and exclusion
and their npple effects -~ continue to exist.

«  Minorities and women remain economically disadvantaged: the black unemployment rate
remains over twice the white unemployment rate, 97 percent of semwor managers in
Forwne 1000 corporations are white males;™ in 1992, 33.3 percent of blacks and 29.3
percent of Hispanics lived in poverty, compared to 11.6 percent of whites™ In 1993,
Hispanic men wers half as likely as white men to be managers or professionals;™ only
0.4 percent of senior management positions in Fortune 1000 industrial and Fortune 500
service industries are Hispanic.”

+ Blatamt diserimination is a continuing problem in the labor market. Perhaps the most
convincing evidence comes from “audit” studies, in which white and minority (or male
and female} job seekers are given similar resumes and sant to the same set of firms to

® *Good for Business: Making Full Use of the Nation's Human Capital®, A Fact-Finding

Report of the Federal Glass Ceihng Commussion, March 1995,

s ]

Bureau of the Census, Current Population Survey, "Income, Poverty and Valuation of

Noncash Benafits 1993

** Bureau of Labor Swatistics, 1994 Fact Sheet

¥ Federal Glass Ceiling Commussion, Good Jor Business: Making Full Use of the Nation's

Human Capital {March 1995).
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4.2

apply for a job. These studies often find that employers are Jess likely to interview or
offer a job to minority applicants and to female applicants.*

Less direct evidence on discrimination comes from comparisons of earnings of blacks and
whites, or males and females” Even after adjusting for charactenstics that affect
earnings (such as years of education and work experience), these studies typically find
that blacks and women are paid less than their white male counterparts. The average
income for Hispanic women with college degrees is less than the average for white men

with high school degrees.™

Last year alone, the Federal government received over 90,000 complaints of employment
discrimination. Moreover 64,423 complaints were filed with state and local Fair
Employment Practices Commissions, bringing the total last year to over 154,000.
Thousands of other individuals filed complaints alleging racially motivated violence and
discrimination in housing, voting, and public accommodations, to name just a few.

Results from Random Testing

The marked differences in economic status between blacks and whites, and between men and
women, clearly have social and economic causes in addition to discrimination. One respected
method to isolate the prevalence of discrimination is to use random testing, in which individuals
compete for the same job, apartment, or other goal. For example, the Fair Employment Council
of Greater Washington, Inc., conducted a series of tests between 1990 and 1992, The tests
revealed that blacks were treated significantly worse than equally qualified whites 24 percent of
the time and Latinos were treated worse than whites 22 percent of the ime. Some examples
document the disparities:

Two pairs of male testers visited the offices of a nationally-franchised employment agency
on two different days. The black tester in each pair received no job referrals. In contrast,
the white testers who appeared minutes later were interviewed by the agency, coached on
interviewing techniques, and referred to and offered jobs as switchboard operators.

A black female tester applied for employment at a major hotel chain in Virginia where she
was told that she would be called if they wished to pursue her application. Although she

* See eg., Ncumark; David and Roy Blank and Kylf Van Nort, 1995, “Sex

Discimination in Restaurant Hiring: An Audit Study,” NBER Working Paper No. 5024.

\ . . :
* Bureau of Labor Statistics, Current Population Survey.

 EEQC, Office of Communicatons, The Siatus of Equal Opportunity in the American

Workforce (1995).
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pever received 5 call, her equally gualified white counterpast appeared a'few‘mina?es later,
was told about a vacanty for a front desk clerk, larer interviewed, and offered the job.

« A black male tester asked about an ad for a sales ;m'_siticm ata Marylgné car dealership. i»%c
was told that the way fo enter the business would be to start byA wash‘mg cars. chcvcnﬁzs
white counterpart, with identical credentials, was immediately interviewed for the sales job.

» A suburban Maryland company advertised for a typistireceptionist.  When a b!a::k tester
applied for the position, she was interviewed but heard nothing further. Wimzz,ajzz zdcntzm}?y
qualified white tester was interviewed, the employer offered her a better position that paid
more than the receptionist job and that provided tuition assistance. Follow up calls by the
black tester slicited no respanse eventhough the white tester refused the offer.

+ A GAO audit study uncovered significant discrimination against Hispanic testers. Hispanic
testers received 25 percent fewer job interviews, and 34 percent fewer job offers than other
testers. In one glaring example of discrimination, & Hispanic tester was told that a "counter
help® job at a lunch service company had been filled. Two hours later, an Anglo tester was
offered the job.” :

The Urban Institute's Employment and Housing Discrimination Studies {(1991) matched equally’
gualified white and black testers who applied for the same jobs or visited the same real estate

agents. Twenty percent of the time, white applicants advanced further in the hiring process than

equally qualified blacks. In one in eight tests, the white received a job offer when the black did

not. In housing, both black and Hispanic testers faced discrimination in about half their dealings

with rental agents.

Similarly, researchers with the Nanonal Buresu of Economic Research sent comparably matched
resumes of men and women to restaurants in Philadelphia. In high priced catenes, men were
more than twice as likely to receive an intsrview and five times as likely to receive a job offer
than the women testers.™

The Justice Department has conducted similar testing 1o uncover housing discrimination. Those
tests also have revealed that whites are more likely than blacks to be shown apartment units,
while blacks with equal credennals are told nothing is available. Since the testing began, the
justice Department has brought pver 20 federal suits resulting in settlements totaling more than

M US. General Accounting Office, Jmmigration Reform: Employer Sanctions and the
Question of Discrimination, Repon to the Congress, GAO/GGD-90-62, March 1990, p. 48

* David Neumark, et al. Sex Discnimination in Resiaurant Hiring: An Audit Study,
Wo;king Faper No, 5024, National Bureau of Economic Research, Inc. {February 1995}
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never received # call, her equally qualiffied white counterpart appeared 2 few minutes later,
was ‘told about a vacancy for a fronfGesk clerk, later interviewed, and offered the job.

‘s A black male tester asked about an ad for a sales position at a Mary!gnd car deajership. H_e
was told that the way to enter the business would be to start by wash‘mg cars. Homver.v his
white countarpart, with identical credentials, was immediately interviewsd for the sales job.

« A suburban Maryland company advertised for a typist/recepnomst,. When & b%az:i: tester
applied for the position, she was interviewed but heard nothing further, %’hm_ an ;cictmcaf?y
qualified white tester was interviewed, the employer offered her o berer positon that paid
more than the receptionist job and that provided tuition assistance. Follow up calls by the
black tester elicited no response pventhough the white tester refused the offer.

« A GAO audit study uncovered significant discrimination against Hispanic testers. Hispanic
testers recetved 25 percent fewer job miterviews, and 34 percent fewer job offers than other
testers. In one glaning example of discrimination, a Hispanic tester was 10id that # “counter
help” job at a lunch service company had been filled. Two hours later, an Anglo tester was
offered the job.”

The Urban Insnute’s Employment and Housing Discnmination Studies (1991) matched equally
qualified white and black testers who applied for the same jobs or visited the same real estate
agents. Twenty percent of the time, white applicants advanced further in the hiring process than
equally qualified blacks. In one in cight 1ests, the white received a job offer when the black did
not. In housing. both black and Hispanic testers faced discrimination in abour half their dealings
with remtal agens.

Stmilarly, researchers with the National Bureau of Economic Research sent comparably matched
resumes of men and women to restsurants in Philadelphia In high priced cateries, men were
more than twice as likely to receive an interview and five fimes as hikely 1o receive a job offer
than the women testers ™

The Justice Depantment has conducted similar testing to uncover housing discrimination. Those
tests also have revealed that whites are more hikely than blacks to be shown apartment units,
while blacks with equal credennals are 10ld nothing is available. Since the testing began, the
Justice Department has brought over 20 federal suits resulting in sertlements totaling more than

” US General Accounting Office. Immigration Reform: Emplover Sanctions and the
Quesnon of Discriminauon. Report to the Congress, GAO/GGD-90-62, March 1990, p. 48,

* David Newmark, et. al. Sex Dicrimunarion in Restaurant Hiring: An Audit Study,
Warking Paper No. 5024, Nationa! Bureay of Economic Rescarch, Inc. (February 1995).
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The Road

To Clinton’s
Big Speech

An Insider’s Account of the

By Clastopbes AT
CCOMPANYING PRESIDENT
Cintor's speech this past week was
» profoundly boring 96-pape report
o our review of federsl mmm

action programs. Thase whe disa ¥

the president's ¢zl for that review should, 1
think, blame George Stephanupoulos. That's
‘berause thirsugh much of Pebruary and mte

" March, George had fod the president a wide
« rvange of reading material on affirmative ac

mz,smaszmmmmw
books, some spewed from hiz fax maching
ardt some spparently from brows paper bags
jeft on Lafayetse Park benches, -
The resclt was that, in an early March
meeting with s, the president said, “Tve
read 2 this stufl, and t's prelly Clear that
most of these folks dor't know what they're
taiking about, Before | pive 3 major speech §
want 3 review of the programs 0 fnd ont
how they are working. We've pot to do this
right i we want to move the debate”™ Yum,
sir. | was pul in charge of the review, amd it
will 2ake 3 while for me to furgive Gearpe,
Two or three days biter, with charscteris.
e optirusn, the president told reporters
that 2 reveew woidd be done “in 3 few days®
Nearty 20 pevople showsd up for the fips?
serous meeting 1 the Roasevelt Room, the-
328 conderence rour in the West Wing. Ev
rry White House stal unst was represented:
except thr chef. This was scary, because the
Rale of Four states that once a group's sise.
Zxceedy gx Winte House siaff members, the
risk of 3 ak grows exponentially. Larraine
Mitler yeported having zlready received a
<all from & memdwe of Congress asking what
the parpooe of she mecting was and who was
gk ko be there,
Stephanopoules. 4> senior presidential ad-
vises, kacked off the meeting, and § described
our plans for fact-gathering. We then began -

"to talk about the policy sseues, which i typis |

<al White House terms meant we had to de- *

-cide o the Malking points” everyone was to -

se when asked by the press or thesr grand.
mothers what (he review was about and |
what we had done at this meeting, My heart
sank. as it decame clear that it would take 4 -
constitubonal amendment and thres termg
Lo gt a consensus on truly hard issues, Part
of the problem was the weird mix of pals and .
wooks, the pols wanting to kanow the ane
swers, the wonks trying 1o figure out the
questions. | smelled acxiety, and nat al} of it
mine,
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By Frad Hiaft and Margaret Shapiva

teredsdedown but befoved dacha, we wondered
whether Russian economic success might
someday price foreigners like us oul of the reatal anr-
. kel 1t seearsed ot the nadir of Russia's troubles, highly
. mzlﬂwiy ‘m’gd}zr eigned, and aeighbors from miles
e fandlady how 1o find Hush “Anseri-

uﬁgﬁ?" W'ﬂﬂ'}f
. How: q&z% that “someday” arrived. As we com-
x;!ete our taazt here, rich Russisns ave renting and

Fred Hiatl tmd Margaret Skapiro just compivied four

OSCOW—Two years ago, sipping tea in our
M

After Russia’s Nervous Breakdown
It May Not Be Democracy but It's Got Pwﬂa Hut and E-Ma:i

buitding ai?. around us, and foreigrees have been dise
carded like 2 passmg whirn, We hang on only lh.rcmgh
the kindoeys and loyalty of our Yandlady.

Conteary 1o a common misknpression shroad, tengs
i Russia apen't entirely going to hell, People sren't
slarving, standing in bread Ines or fueever cowering
belul ssel doors for fear of petting shot. Mitlions

have taken 1o ptrsomal freedon: and snlreprensurial |
opportunity with a8 fervor delfying 2l forecasts. Afled:.

two or three years of what amounted 1o 2 collective
nervaus breakdown following the 1991 collapse of the
Seviet Union, Russia is haltingly puttifg itself back fo-
gether, and without the widely predicted mass unerm-
ployment and social unresy. Even M the oommumists

Heo RUSBIA, €4, Col 1

' S ) mmvkwt rou e wemsionnost yedes 1 The Woskinglon Post's Mewow bureau,
- - Y e .
MARY McGRORY

Bemtched Hunt

o {4 HEAR the qmnwmm} &mm phram *at this point in
z, time™ at the Senste’d smnnolent Wiitewater hearings. The
Republican counse!, Michael Civertolf, uses it, and sc does
chmmz; A B Aroato (RE.L.) Sen, Chnsl:zpiw? Band {R-Mo.) made
~meful refecence to there being “no smoking gun,” a reminder of the
".wika hiope that Whitewatér would be the Democrats’ Watergate. The
"'&wst tangible echo of Watkrgate sa far is (i presénte in the hearing
»%, koo of Richard Ben-Vestiste, a boy wonder on the impeachment
*Leommittee and i3ier 2 member of the feans that successfolly
w!eﬂ Nixon's Big Three: Mitchetl, Haldeman and Ehrlichman.
Ben-Veniste i3 counsed for the Democrals, sits pext to Sen, Paul
Szrtmm {D-Mui) and asks factusl questions. He beging many of them
< by expressing his inteation to “bring this issue to closure”—which is,
1 .iinihe larger sense, 25 muck 2 fantasy as the haped-for resemblance
J.O Waterpate,

a See MeGRORY, {3, 0ol 1

»Jd’ety %Grmv it @ Waskingion Pt codumnist,

Across the River:
A Novelist's Anacostia Discovery

By Bruce Duffy

fortably middieciass, there are vast tracts of e

you dow't need to know aboat, and Ward B in Apa- -
costia is ane of them. As Washington's poerest, most
violent, most racisily separate ares, Ward 8—the
Sotheast ares just across the Anacestia River—is as
much a mystery to whites and many mididle-class
lacks as our worlkd is to Ward &'z children,

{ranically, the view of our world from theirs &5 uller-
Iv spectacular, There it is, the world of wealth and
power #nd safety, white 25 Ihe Washington Monument
ard the Capifol dome shimmering in the distance.

Bee EARYT.£7.Col §
Bruce Bufly, the author of “The World at | Found £1.°
revently finished his second novel, "Last Comes the

Egg, and is vesearching his third navel on o grant fram
the Lile Wollure Redder's Pigest Foundabion.

IN THE Washington arez, i you're whae of comy
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because his owers pr
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Chrisiophrer Ediey, ¢
professer, served as 5,
president while direc
review of frderal affis
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$1.5 million. A particularly graphic case of discriniim:tion o{:currcd during a far _hous:ng 1est
performed by the Civil Rights Division in Wisconsin, which sought to establish whether
discrimination existed against the relatively large East-Asian population there. When the Asian
tester approached the epantment building, the rental agent stood Ifict}veen the tester and the door
10 the rental office and rafused to allow the tester 1o enter the bu:ls?mg, The tester was told tha
there were no apartments available and there wouid not be any ‘avm!al:%lc for two months. When
the white fester approached two hours later, the individual was immediately shown an apartment
and was told he could move in that same day.

4.3 Exclusion from Mainstream Opportunities: Continuing Disparities in Economic
Status

Apart from the remediation of and bullwark against discrniounation, a second justification offered
for continuing affirmative action in education, employment and contraciing i5 the need 10 repair
the mechanisms for including all Americans in the economic mainstream. There is ample
evidence to conclude that the problems 1o which affirmative action was imtally addressed remain
serious, both for members of disadvantaged groups and for America as 8 whole.

+ A recent study by the Glass Ceiling Commission, a body estsblished under President Bush
and legislatively sponsored by Senator Dole”’, recently reported that:

- White males continue to hold 97 percent of senior management positions in Fortune 1000
mdustmal and Fortune 500 service industries. Only 0.6 percent of senior management are
African Amencan, 0.3 percent are Asian and 04 percent are Hispanic.

- African Amencans hold only 2.5 percent of top jobs in the private sector and African
American men with professional degrees camn only 79 percent of the amournt earned by
their white counterpants. Comparably situated African American women earn only 60
percent of the amount eamed by white males,

+  Women hold 3 10 5 percent of senior level management positions -~ there are only two
women CEQOs in Fortune 1000 companies.

~  The fears and prejudices of lower-rung white male executives were listed a5 o pringipal
barrier to the advancement of women and minorities. The report alsoe found that, across
the beard, men advance more rapidly than wamen.

¥ Federal Glass Ceiling Commission. Good for Business: Making Full Use of the
Nation's Human Capiral {(March 1998}, '
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« The unemployment rate for African Americans was more than twice that of whites in 1994,
The median income for black males working full-time, full year in 1992 was 30 percent less
than white males. Hispanics fared only modestly better in each category. In 1993, black and
Hispanic men were half as likely as white men to be managers or professionals.”

- In 1992, over 50 percent of African American children under 6 and 44 percent of Hispanic
children lived under the poverty level, while only 14.4 percent of white children did so. The
overall poverty rates were 33.3 percent for African Americans, 29.3 percent for Hispantcs and

11.6 percent for whites. -

« Black employment remains fragile -- in an economic downtum, black unemployment leads
the downward spiral. For example, in the 1981-82 recession, black employment dropped by
9.1 percent while white employment fell by 1.6 percent. Hispanic unemployment is also
much more cyclical than unemployment for white Americans.” Hispanic family income
remains much lower, and increases at a slower rate, than white family income.*

*+ Unequal access to education plays an important role in creating and perpetuating economic
dispanties. In 1993, less than 3 percent of college graduates were unemployed; but whereas
22.6 percent of whites had college degrees, only 12.2 percent of African Americans and 9.0
percent of Hispanics did.

*  The 1990 census reflected that 2.4 percent of the nation's businesses are owned by blacks.
Almost 85 percent of those black owned businesses have no employees.*

* Even within educational categories, the economic status of minorities and women fall short.
The average woman with a masters degree earns the same amount as the average man with
an associate degree.” While college educated black women have reached earnings parity with
college educated white women, college educated black men earn 76 percent of the earnings

* Bureau of Labor Statistics, /1994 Facr Sheet.

¥ Gregory DeFreitas, Inequality at Work: Hispanics in the U.S. Labor Forces (New
York: Oxford University Press, 1991), Chapter 4.

‘ *® A Report of the Study Group on Affirmative Action io the House Commitiee on
Educanon and Labor (1987). -

Andrew Hacker, Two Nations: Black and White, Separate, Hostile. Unequal Ballantine
Books (1992)

«~

(1995 1990 Census data as compiled by the Office of Federal Contract Compliance Programs
) R
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of their white male cbumerpamf’ Hispanic women eam less than 65 percent of the income
earned by white men with the same educationsl level, Hispanic men ezm 81 percent of the
wages earnsd by white men at the same educational tevel. The average income for Hispamc
women with college degrees is less thap the sverage for white men with high school

degrees.™

A study of the graduating classes of the University of Michigan Law School from 1972.1975
revealed significant wage differennals between men and women lawyers after 15 years of
practice. While worien.sared 93.5 percent of male salaries duning the first vear after school,
that mumber dropped to 8] percent after 15 years of practice. Conirolling for grades. hours
of werk, family responsibilitics, lobor market experience, and choice of careers (large firms
versus small firms, academia, public imerest, erc ), men are left with an uncxpiained 13
percent earnings advantage over women

* U.$ Bureau of the Census, The Black FPopulation in the Uniied States: March 1994

and 1993 {199%), U.S. Bureay of the Census, Characterisiics of the Black Populaiion {1995).

Hhat

EEOC. Office of Communicatons. The Starus of Equal Opportunity in the American

Waorkforce (1995} (Data supplied by the Nanonal Comminee on Pay Equity}.

£

Robert Wood, Mary Corcoran and Pau! Courant, "Pay Differentials Among the Highly

zajld 'Ii'gz ;;faie‘&ma}: Eamings Gap sn Lawyer's Salaries™ Journal of Labor Economics
uly.
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§. THE VARIETIES OF FEDERAL PROGRAMS

This report examines most of the federal programs that would be considered to be afﬁn*_native
action. It may be useful, therefore, to consider one or more taxonomies of those efforts, Flgu.rcs
1 and 2 offer two possible matrices. In Figure 1, the honzontal dimension arrays various policy
devices from the most flexible to the most pointed, while the vertical dimension arrays different
spheres of activity--from those most closely to those less closely related to the federal
government.* In this array, examples of the eight categones of policies include:

Outreach & Hortatory Efforts: .

« Varnious statutes encourage recipients of Federal funds to use minority-owned and
women-owned banks.

« DOL's Office of Federal Contract Compliance Programs (OFCCP), for example, offers
a periodic award for contractors with superior affirmative-action practices, such as
Innovative recruitment or training strategies.

Disclosure of Data:

* The Small Business Act (§502) requires SBA to monitor and report on agency.
contracting with small disadvantaged businesses (SDBs). This reporting serves
hortatory purposes and creates a competitive dynamic among agencies.

* Last year, the Administration announced plans to publish the rates at which financial
institutions made federally guaranteed loans to women- and minority-owned firms.
This reporting can leverage public and intra-industry pressures to expand such lending.

Affirmative Action Plan Requirements-
* E.O. 11246 requires Federal contractors to maintain affirmative action plans; since the

Nixon Administration, such plans must in centain circumstances contain flexible goals
and timetables. .

* The Community Reinvestment Act (CRA) requires certain chartered financial
institutions 1o conduct and record efforts to reach out to undeserved communities.

Targeted Training & Investment Efforts

* The Foreign Service mamntains a minonty tnternship program designed to increase
minority participation in the Foreign Service.

* This taxonomy is not intended to suggest which programs may warrant strict scrutiny
pursuant to Adarand.
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«  EPA maintains 3 Mentor/Protegé program to sncourage prime contractors to develop
relationships with small and disadvantaged businesses (SDBs).

Goals: » .
* ‘The Small Business Act requires sach agency to set goals for contracting with small

businesses and SDBs; the SBA coordinates the effon. Addivonally, Congrcss. has, fn
several instances, Jegislated specific goals for certain agencies.  {As dascnbeq in
section 9 of this Report, these goals are all flexible « they are not quotas or numerical
straight jackets.) N | o

» In response o dramatic imbalances in the numbers of women and minonyy
entrepreneurs parlicipating in its programs, SBA now sets manapement geals to
increase diverss participation in its core §7(a) loan guarantee program.

Market Advantages: - o )

» In upcoming FCC auctions of certain licenses for personal communication services
and imteractive video, the Commission had planned to offer a 25 percent discount for
women- and minority-owned businesses; this effort was temporarily suspended by the
Commission in light of 4darund,

»  Under its "§1207" authonty, the Defense Department is permitted to provide a 10
pereent bid price preference, and o employ reduced-competition systems as a means
of meeting its SDB contracting goals. Last year's procuremem reform legislation
extenided this authority 1o non-DOD agencies as well. -

+ The Surface Transponation Assistance Act, and now the Intermodal Surface
Transporiation Efficiency  Act {ISTEA), auvthorizes use of ‘“subcontractor
compensation” bonuses to prime contractors who use SDBs; The payment is intended
as rough compensation for the prime constactor's expense in menforing and technical
assisiance,

- "Soft” Set-Asides:
» ISTEA requires that 10 percent of contracts be allocated to disadvantaged business
enterprises (DBEs), excepr t0 the exient that the Secretary determines otherwise.
* The Airport & Airway Improvement Act requires the same.

“Hurd® Set-Asides:
*  The Omnibus Diplomatc Security & Antiterrorism Act requires that a2 minimum of

10 percemt of funds appropristed for diplomatic security projects be allocsted to
minonty business enterprises.

*  Certain small education grant programs target minorities in graduate education.®

7 Such “hard" ser-asides have included the Patricia Roberts Harris Fellowship {20 U.S.C.
1134D-G) and the Women and Minorities in Graduate Education (20 U.S.C. 1134A),
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Obviously, there is no single best way to think sbout these efforts. For example, in Figure 2. one
could categorize efforts based on their programmane objectives, perhaps dishnguishing programs
focused on education and training {as more “investment-onentad™), from programs focused on
employment and contracting {as more “income-oniented”), from programs focused on the
assignment of scarce assets, such as bank charters and spectrum hicenses {as more “result™ or
"reward-onented”). There are obviously elements of "opperiunity™ and "result™ present across
the board, but the scale has some heuristic appeal.
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6. THE OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS {(DOL}

This Part offars a summary of the Department of Labor's program to promote equal employment
opportunity practices by private firms who have contracts with the federal govemment.

6.1  Congepts & Principles

OFCCP's primary responsibility is 1o implement and enforce an Execzzzis{c Order and several
statutes banning discrimination and establishing affirmative action requirements for federal
contractors and subcontractors. While these policies have roots in the 19405, the semunal
requirements sre contained in E.Q. 11246, signed by President Johnson, and in regulaticns
promuligated pursuant 1o that order in 1970 under President Nixon, which introduced the concept
of gosls and timetables. Specifically, OFCCP may require goals for hiring and promoting women
and minorities as part of the affirmative action program (AAP) which contractors are required
to develop and/or implement; however, race- or gender<based hining and promotion are not
required, and quotas are prohibited.

5.2 Policies & Practices

« Coverage: With certain exceptions, E.Q0. 11246 applies 1o Federal contractors and
subcontractors with contracts of more than $10.000 per year, In FY 1993, some 92800
noncenstruction establishments and 100,008 constructon establishments were covered, These

establishments employed approximately 26 mitlion people and received contracts of more
than 5160 billion.

« Affirmative Acton Requirements: OFCCP regulations impose different requirements on
construction and nonconstruction firms

- Noncenstruction firms wath 50 or more employees o contracts of more than $50,000 must
develop and maimain a written affirmative action program {AAFP). The contracior
keeps the AAP on file and carnes it out: 1t is submitted 10 OFCCP enly if the agency
requests it for the purpose of conductng a compliance review, As part of its AAP, the
contractor must conduct a workforce snalysis of each job ntle, determine workforce
availability of women and minonties for each job group, and conduct 2 utilization analysis
t detertnine whether women or mnority group persons are “underutilized” in any b
group.  Based on these analyses, the contractor establishes goals w overcome the
“underutilizauon,” and makes a good faith effort 1o achieve those gosls.
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Consgruction firms are not required o maintzin written AAPs, but must make ga?d fg%tb
efTorts to meet demographic goals informed by place-specific census data for minorities
and a nsation-wide gosal for women.

- OFCCP regulations expressly prokibir discrimination and the use of goals a3 quotas.™

Goals & Timetables: The numerical goal-seting process in affirmative action planning is
used 1o tarpet and measure the effectivensss of sffirmative acnon effons to eradicate and
preven: discrimination: - Numerical benchmarks are established based on the availability of
qualified applicants in the job market or qualified candidates in the employer's work force.
The regulations specifically prohibit quotas and preferenusl hiring and promotions under the
guise of affirmative action numerical goals. MNumerical goals do not create quoras for
specific groups, nor are they designed to achieve proportional representation or equal results.

Enforcement Procedures: A contractor's failure to attain its goals is not, in and of iself, a
violation of the Executive Order; failure to make goad faith efforts is. QFCCP undenakes
compliance reviews for cerwin contractors flagged by 2 computer program as having below
average participation rates for minorities or women. QFCCP also conducts reviews of
contractors selected randomly and identified through: complaints.® In FY 1994, OFCCP

" conducted more than 4,000 reviews, roughly 3.26 percent of its supply-and.service contractor

universe, and 1.55 percent of its construction contractors. If & firm is found o violste
affirmative action requremenis {or antidiscimination requirements}) OFCCP atempts to
conciliate with the contractor; in a very small percentage of cases, no agreement is reached
and the case is referred for formal administrative enforcement,

incenmtives: OFCCP gives Exemplary Voluntary Efforts (EVE) and Opportunity 2000 awards
to those companies who demonstrate significant achievement in equal opportunity and
affirmative action, ’

Sanctions: A contactor in violation of E.O. 11246 may have its contracts terminated or
suspended, or be debarred. Such administrative sctions are rare, and there 15 ample due
process accorded the contractor before hand.

W N G AN R N N S G BR R O A A W e e

i

&1

18 USC sec. 637 (a}1).{4).

« : : :
"Roughly 80 percent of reviews are "mggered by computer- based selection system.
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63  Performance & Effects

» Performance Generally:

Ags noted in Part 1 of this document, OFCCP programs have been studied in some detail. Dunng
the 1970s, when enforcement was quite strong, the programs were found to increase modestly
the employment of minorities. (Dunng the 1980s, enforcement - and the ‘:ff‘ccnvcnxzss of the
policies - declined.) Most studies have found that QFCCP has had 2 ?ess szgmﬁcmz\ impact on
hiring of minorities in skilled crafts and trades. However, some Limitations on the vahidity o{ #ze
OFCCP evalustion studies have been raised. The available evidence indicates that productivity
at contracting firms is wunaffected by OFCLCP. This suggests that OFCCP has not caused
contracting firms to hire less qualified workers. Further, a recent study finds that exemplary
affirmative action programs help a company's stock market values.

The OFCCP national office conducted s random survey of 247 conciliation agreements obiained
by the field in FY 1993 and FY 1954, and did not find any situations where the agency sought
and obtained remedies outside the scope of OFCCP's authonty. Moreover, dunng the review of
the conciliation agreements OFCCP found an example of an OFCCP regional office requinng
corrective action by 2 contractor who had engaged in an employment practice that discriminated
against males, both whites and minorities. OFCCP cited the contractor with a violation of
Executive Order 11246 and required 5t 1o enter into an agreement providing rehef to both white
and minority victims,

Several studies were critical of the admimstrative aspects of the programs, such as the
mechanisms for selection of contractors for review and the paperwork burdens on smaller
contractors. Some groups have been cntical of the length and detail of the AAPs. In response
to this fater criticism, OFCCP plans to (i) significantly reduce the AAP paperwork requirements
and (1} iniviate a summary AAP format that will help target reviews.

Finally, some have raised a concem that although AAPs as a formal matter are framead in terms
of flexibie goals, and although ngid quetss viclate both OFCCP regulations and Title VII, in
some cases employers implement the goal with 3 nigidity making it tantamourit 1o a quota,
OFCCP has lirde daa directly sddressing this convern, but notes that reverse discrimination
complants, including objections o de facip guolas, arervery rare in their administrative
mechamsm or 2t the EEOC. The sbsence of hugation is not, of course, a complete answer, in
a3 much as subtle discrimunaton - reverse or otherwise - can be difficult to detect and even
more difficult 1o challenge  Therefore, the DOL conducted further analysis for this Review:

analysis of 8 recent report by & association of 300 Federal contracters, and interviews
with artarneys who represent contractors on OFCCP matters,

~ anglvnis of OFCCOP's 1994 customer sansfaction sample survey of contractors: and
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- detsiled interviews with OFCCP regional directors.

The conclusion of this further analysis is that, while there are some issues of regulatory burden
and enforcement consistency, and while there are a small number of firms who feel that the effect
of goals is to make them “hire by the numbers,” the weight of the evidence refutes the claim that
the Executive Order program leads to widespread abuses.

The following subsections review this material in more detail,

" w Views of the Contractors’ Trade Association and Attorneys

On March 17, 1995, the Equal Employment Advisory Council (EEAC), an association of 300
federal contractors {including companics such as Marriott, Martin-Manetta, and Bausch & Lomb},
issued a report "to clanfy the nature of affirmative action planning” as well as "o expiain the
point that Executive Order 11246 does not require contractors 1o grant prefersntial treatment to
any employee or applicant on the basis of race. gender, or ethnic background.” DOL played no
role in soliciting the EEAC 1o prepare and issue its report, but believes it is entitled to
considerable waight because EEAC exists 1o promote the interests of federal contractors.
Emphasizing that OFCCP's regulations explicitly prohibit the use of goals as “inflexible quotas,"*
the Report notes that “rancorous debate™ often ensuss between employers and OFCCP over how
many women and minorities are "available” in the work force because solid empirical data do
not exist.

The Repont also noted that goals and timetables in the past (ie., during the 1970s and 1980s)
worked a3 quotas. Under OFCCP regulations, numencal affirmative action steps are not required
untess “underutilization” exists. QFCCP's previous approach required three types of goals for
each underutilized group: an annue! placememt rare goal (expressed as a percentage, and
generally set at 3 rate above *availability®), #n annual numerical goal {determined by mulnplying
the annual placement rate goal by the number of anncipated placements); and an wliimare goal
{expressed as a percentage and equal 10 svalability, coupled with & umerable for reaching that
goal}. Coniractors complained that by serung the placement rate sbove availability, they were
pressured "into extending preferences to fulfill goals ™  Alse during prior periods, failure 10
implement an acceptable affirmative action goal could be remedied by “catch-up goals.” This
would have the effect of having goals function hike quotas and bors "no relationship to true
current avasiability " In the early 1980s OFCCP abandoned these "preferennal tactics.” In 1987,
# majority staff report of the Communee on Educsnon and Labor, U.S. House of Representatives,
specifically recommended reinstatng (1) ulumsie goals, {2) multi-year tmetables; {3) goals set
above availability, and {4) numencal goals (to 3d4 1o percentage placement rate goals). The

® 41 CFR. §60-2.12(c).
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EEAC concludes that OFCCP did et adopt these recommendations and "the goal-fetting proccss
today clearly does not impose preferences or guota-like regquiremenis.”

DOL also contacted several lawyers wha work with contraciors on OF(_ZCP matters, Thgsc
attorneys consistently statad that employers' major concemns about the administration qt‘ Ex;cunve
Order 11246 have very little to do with goals operating as quotas. Major complaints include
inconsistent enforcement among regions, irrelevance of some faciors OFCCP requires to be
considered in the workforce availability analysis, length and paperwork burden' associated wzzh
preparing the affirmativé action plan, and compliance officers’ emphasis on minor or technical
requirements, They attribute some of these problems to lack of training of comphance officers

and poor quality sontrol.
®  Customer Satisfaction Survey

In its 1994 customer satisfaction surveys of nonconstruction and construction contraciors, OQFCCP
selected randomly from contractors that had been reviewed during the past year. The response
rate for each group was approximately B0 percent — responses from 278 construction and 363
service and supply contractors were tabulated.

One question, designed to elicit respondents’ overall opinion of the compliance review, asked
respondents t¢ indicate their agreement with five statements using a ten point scale. Overall, the
survey results were relatively positive, Regarding perceptions of enforcement consistency, 15.2
percent of the construction and 29.3 percent of the service and supply contractors responded that
OFCCP had not been very consistent among reviews by the same compliance officer or by siaff
members from the same office. More than 70 percent agreed that the compliance review was a
thorough assessment of compliance with OFCCP's regulations, that OFCCP provided responsive
technical assistance, and that the company's position was considered duning the conciliation
process. Moss respondents (more than B0 percent) agreed that the compliance officer was
professional during the review and that ora! and written communications from OFCCP were
professiona! and courteous.

More broadly, two survey questons ("If you could change or improve any part of the review
process, what would it be?" and “Are there any additional comments that you would care to
include?"} invited respondents to sdd nsrrative comments. OF the 278 construction and 363
nAnconstruction responses, one-quarner and one-third of the firms, respectively, commented. Only
{8 construction firms and four noncenstruction firms chose fo address quotas or reverse
discrimmangsn.  The following are examples of these comments:

Allow businesses to conduct their business for the betterment of customers and employees
and not to satisfy some minenty quota requirement. [nonconstruction contractor]
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Believe program has gone overboard. It is not flexible considenng the different factors
that effect the hiring process. It has become a numbers game, even though it will not be

admined t0. [nonconswuction]

I ean see no way to improve the review due 10 its basis in the cgade which stresses quotas
and quality with littie or no emphasis on productivity, work ethic or quantity and _‘quahty
of work which ultimately makes us competiive natonally and intemationally.

[construction]

Greater consideration for emplayer showing good faith. If skills necessary are not availal‘?le
i area in minority and female applicants, they cannot be hired. Do not want ‘?zzre
unqualified applicants just because they are minoritics or females; want to hire best qualified
applicant regardiess of race or sex. Inoncanstruction]

There were also isolated comments sbout unrealistic goals:

Qur women goals, we can't even come close to obtaining. Add to this, the fact that there is
currently high levels of unemployment at the union local. What's the reality of these goals?
How can we comply when there isn't enough work, and there aren’t enough women and
minorities in the rade? When will someone ke an honest fook at this situation and develop
realistic goals and procedures to follow? [construction]

The fact that so very few contractors addressed the guota issue is consistent with OFCCP's
random survey of conciliation agreements obtained by the field in FY 1993 and FY 1994,
OFCCP did not find any instances of contractars being cited for not meeting their goals, use of
the word "gquota,” or obtaining remedies outside the scope of OFCCP's authonty,

Other comments from contractors addressed the length of nme that it 100k fo prepare for and
conduct the compliance review; inconvement scheduling of the review, inconsistency among
compliance officers; and compliance officers’ fack of familiarity with the particular industry,
Approximately 1) percent of the construction contragtors commaents and approximatzly 14 percent
of the service and supply contractor comments addressed paperwork burdens Many of the
comments mdicated that OFCCP devoted too much time to the on-site review and took an
mprdinately long time to complete the ennre review. Contracrors also commented that they
sometimes were given the impression during the on-site review that the review had gone well,
but the formal closing correspondence was much more negative.

8 [nterviews with OFCCP Regione! Directors

The complaints of contraciors conveved by the regional directors were similar to those revealed

in the customer sansfaction survey, such as inconsistency and frustration over techmical
infractions. Also:
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»  The Region I Director believes that some contractors today ?ﬁf’_‘” goals and timetables
to limit unnecassarily opportunities for women and minonties in that the contraciors
consider the goal to be a ceiling. For example, they hire only 20 percent wamen begansc
that is the affirmative action program, but there are 60 percent women in the applicant
pool for 2 particular job. (Such & situation could iead OFCCP to investigate whether the
contractor is engaging i unlawful discrimination, and a quota would be unlawful}

» According to the Director fram Region II, some contractors often set ti_z:ir oW htiiag and
promotion goals and treat those as quotas because “it is smart for their company” and to
"keep the government off their backs.” When they “}ure. {ay the num'bers’,” the word
spreads that numbers are driving hiring and promotion decisions -- icavm_g it unclcaf as
10 whoss "numbers” are driving the process, Where a contractor engages in such action,
the OFCCP is charged with conducting an investigation. Such conduct would violate the

executive order,

®  Neither Dirsctor from Region VI or IX believes their federal contractors have treated
their goals as quotas.  The Directors from Regions IT1, IV, VIII, and IX cannot recall
reverse discrimination complaints.  The Region V Director reports only one reverse
discrnimmnation complaint.

® The Region I Dirsctor noted that contractors can perpetuste the false notion that
contraciars are bemg driven by "quotas ® Contractors will sometimes tell disappointed
male applicants that the individual who got the job or promotion got it because he or she
was a women or minority, even though that was not the reason.

OFCCP Response and Reforms

As part of the ongoing National Performance Review process led by the Vice President, OFCCP
is eliminating unnecessary paperwork requirements associated with the written affirmative action
plan and has designed & summary format for the affirmative sction plan that will greatly assist
OFCCP in targeting its limited resources, while saving contractors approximately 4.5 million {out
of 15 million) hours 1 the annual preparabon of their plans and recordkeeping. Several other
streambining and burden-reducnon measures are also underway.

OFCCP currently attempts 1o address the problem of inconsistencies with policy guidance by
reemphasizing relevant ponions of the Federal Contract Compliance Manual, the agency's
operating manual, and with its continung program of training for its compliance officers. Other
mechanisms are more ad hoc. Accordmg 1o the Director from Region I, for example, the region
has moved forward with suggestions from Scott Paper Company that (1) the Regional Office
commumcate/negotiate with the contractor before sending 2 formal letter of noncompliance, and
{2} the compliance officer focus on substannve issues in the review (e.g. good faith) and not
technical issues (e.g. formating of the plan documents),
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6.4 A Note oo OFCCY Law Enforeement Functions

In addition to enforcing the government's affirmative action requirements, the OFCCF perfor:ms
a related but distinct function: enforcement of the antidiscnmination provisions of Executive
Order 11246 (based on the principles of Title VII of the Civit Rights Act). The cmzrts‘ami
Congress have permitied the use of statistical evidence showing » disparate impact, or manifey
imbalance, to establish a prima facie case of unlawful discnmination. Such evidence then shifts
1o the employer the burden of producing an explanation or other evidence showing that the
disparity is not the resuli of discrimination.

Understandably, these two independent concerns are somstimes confusing to contractors when
they are faced with corrective actions. For example, contractors occasionally claim they are
being "forced” 1o hire 2 woman or mimority when QFCCP, is in fact requiring them to remedy
discrimination by providing job offers, back pay or other relief to identified victims. In conwast,
OFCCP polices the affirmative action requirement of E.O. 11246 by "auditing” for “good faith
efforts,” not for whether any specific numerical goal has been met,

68 Ceonclusions and Recommendations

Does the federal govemment's affirmative action programs relating to fair employment meet the
President's tests: Do they work? Are they fair?

6.5.1 Conclusions

Do they work?

With respect to antidiscrimination enforcement, the OFCCP process 15 designed to provide
dispute resolution, adjudication and remediation for identified acts of unlawful discriminaton.
The key issue in this Review, however, concemns the use of affirmative sction programs. Under
the Executive Order program, affirmative action in employment is intended o

- promote inclusion of underrepresenied minorities and women, in recognition that the

lingering effects of past discrimination and exclusionary practices have denied opportunity
10 qualified people;

- prevent future discrimination by encouraging employers to be inclusive in their hining and
Promolon practices,

«  provide a ‘practical means, through use of flexible goals and tmetables, for employers o
gauge the:-r pmgre{is:?‘hés mirtors the umiversal conclusion that successfil organizations
pursue their objectives by adopting measurable goals, and plans to achieve them.
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The empirical literature indicates that affirmative action gcqcrally, and spccxﬁgally th_e OFCCP
Executive Order program, does create opportunity. According to five acadlec studies, active
enforcement by OFCCP during the 1970s caused government contractors 1o increase moderately
their hiring of minority workers.”! According to one study, for example, the cmplo;,"mcm share
of black males in contractoer firms increased from 5.8 percent in 1974 to 6.7 percent in 1980. In
non-contractor firms, the black male share increased more modestly, from 5.3 percent to 5:9
percent. For white males, the employment share fell from 58.3 percent to 5‘3.3 percent in
contractor firms, and from 44.8 percent to 41.3 percent in non-contractor firms.* The literature
also finds that contractor establishments that underwent an OFCCP review in the 1970s
subsequently had faster rates of white female and of black employment growth than contracting
firms that did not have a review.”® OFCCP enforcement was scaled back during the 1980s.
Nonetheless, there 1s reason to believe that it continues to have a positive and significant impact
on remedying discrimination in the workplace.

Is it fair?
(1) Not Quotas

The available evidence, from court and administrative litigation, refutes the charge, based on
anecdote, that equal employment opportunity goals have ied to widespread quotas through sloppy
implementation or otherwise. Quotas are illegal under current law, and can be used only as
remedies in extremely limited court-supervised settings involving recalcitrant defendants found
to have engaged in illegal discrimination. EEQC and court records simply do not bear out the
claim that white males or any other group have suffered widespread “reverse discnmination.”

' The five studies are: (1) Leonard, Jonathan, 1984, "The Impact of Affirmative Action
on Employment.” Journal of Labor Economics, 2:439-463: (2} Leonard, Jonathan, 1984,
"Employment and Occupational Advance Under Affirmative Action,” The Review of
Economics and Siatistics, (3) Ashenfelter, Orley and James Heckman, 1976, "Measuring the
Effect of an Anti-discriminanon Program, in Estimating the Labor Market Effects of Social
Programs. Eds: Orley Ashenfelier and James Bium. Pnnceton NJ: pp.46-89; (4) Heckman,
James and Kenneth Wolpin, 1976, "Does the Contract Compliance Program Work? An
Analysts of Chicage Data,” Industnal and Labor Relations Review 29:544-64; (5) Goldstein,
Morns and Robert Smith, 1976, "The Estumated Impact of Anti-discnmination Laws Aimed at
Federal Contraciors,” Indusinal and Labor Relations Review.

“*Leonard, Jonathan, 1984, "The Impact of Affirmative Action Regulation and Equal
Employment Law on Black Employment.” Journali of Economic Perspectives, 4:47-64,
¥ See above studies plus Donohue and Heckman, Continuous versus Episodic, 29,
Joumal of Economic Literature, p.1631

Affirmative Action Review: Report to the Presiden: p37



= . - g |
TR CE E R E ¥
" .

%

-l

Undenizbly, however, there is anecdotal evidence of certain managers gzkiag impefmi§szbic sh?rt-
cuts - hiring and promoting "by the numbers” rather than by using affirmative achon in 3 ﬁcxzi?ie
way to broadan the pool and then ensure that the effont o be inclusive dags not compromise
legitimate mevit principles. (See recommendation below.) These anecdotes, if true, may n fact
be stories about illegal discrimination, and are grounds for more attention 1©© enforc:rf;f:nt gné
education, Nevertheless, the balance of the evidesce, based on complaints and hnhgaton
indicates the problem is not widespread.

{2} Race-Neutrsl Alternatives

Nothing in the Execurive Order requires race-based hiring or promotion, althoug!_n equal
opportunity resulis are measured. Thus, employers are free to adopt outreach, recruiting and
hiring strategies as they choose, consistent with antidiscrimination law, While employers must
analyze workforge and labor market data g0 identify manifest imbalances, the Executive Order
only requires good faith efforts, and "good faith effort” is the basis upon which OFCCP reviews
contractor performance. In that sense, therefore, as both a logical and practical matter, employers
are perfectly free to adopt race-neutral strategies to achieve their EEQ goals, provided they make
a good fanth calculation that such strategies will be effective.

{3} Flexible and Minimally Intrusive

‘There has been cnticism of the Executive Order program as inflexible and intrusive, but the
actual structure and working of the program demonstrate otherwise. First, there is the fact that
the affirmative action programs emphasize goals and good faith, while leaving employers wade
latitude to select means. Second, employers develop goals following analyses of their workforce
and of the relevant labor pool, and there 15 no requirement of strict proportionality in the sefting
of a goal. Third, OFCCP s preparing a very significant reformulation of the guidelines for labor
market analysis in order to simplify greatly the puperwork and research burden on firms prepanng
affirmative action programs. Finally, OFCCP is also streamiining the compliance review process
so that its audits are less burdensome and discuptive. in these respects, some legitimate concems
about administration of the Executive Order are being addressed by the agency.

There continue 1o be concerns about the flat natisnwade goal that women occupy 6.9 percent of
construction jobs. That goal was established on April 8, 1978 as part of Dol regulations {41
C.F R.60-4.6), and has not been revisied The Secretary of Labor should consider whether such
a review is called for. Expenence may suggest sdjusting the goal.

{4} Transitional
The transitional nature of affirmative acton 15 snphicit 1o the structure of the Executive Qrder,

10 a3 much as action is riggered by manifest underrepresentation of minorities and women, and
when a workforee is fully inclusive, no further action is caliad for. '
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There is a broader issue, however. To the extenl that a contradtor %s doing 2 good job of
inclusion ~ as demonstrated quantitatively by the numbers or qualitatively by the good {az:h
efforts, then the compliance burdens of the Executive Order should b_: reduced and no regulabons |
should require the continuation of elements of an affirmauve achon plan that are unneeded.

OFCCP is considering taking steps in this direction.

{5} Balsnced

Finally, affirmative action done the right way is balanced in that, even where it is necessary 10
have goals and timetables 1o correct manifest underrepresentanon, those goals must be dcs‘zgzzed
with reference to the relevant pool of applicants, and actual employment decisions cannot in the
name of affirmative action give benefits to unqualified over gualified wndividuals. Moreover,
cacelaw makes clear that the interests of third parties -- of bystanders - must be weighed in the
balance. All of this is reflected in OFCCP's administration of the Executive Order program.

6.3.2 Recommendations;

Our conclusion is that the pragmatic use of affirmative action to promote equal opportunity in
employment by government conmractors has bzen and continugs 1o be valuable, effecrive, and farr,
The lzadership provided by the federal government and its contractors has been s critical factor
in causing private and public organizations to challenge and change their own personnzl practices,
using affirmative action as one tool to open up opportunity 1o gualified minorities and womsn
who might otherwise have been eft outside. We recommend that the President:

= Direct the Secretary of Labor 1o underseore and reinfores current law and policy regarding
nondiscrimmnation, the itlegality of quotas, the enforcement focus on "good faith effonts” and
the refationship of equal opportunity tw legitimate qualifications, by instituting appropriate
changss in the administrative guidelines for the Executive Order program and in the technical
assistance provided to employers by the Office of Federal Contract Compliance Programs.

* lnstruct the Department of Labor to finalize and implement plans to reduce the employer
paperwork burden associsted with the Executive Order Program, and reward suctessful
companies by targeting enfarcement on problem firms. Currently, OFCCP is working to
achieve a 30 percent reduction in private sector paperwork burdens, These steps include a
streamlining of the written plan required to be prepared by contractors, targeting audits to
firms where there is evidence of a problem, and limiting audits to areas of specific concem.
In addition, OFCCP will ehminate duplicative or unnecessary forms now required from
contraciars. .

* Direct the Secretary of Labor to explore means of collaborating with pnivate sector leadsrs
In more vigorous private sector-led efforts to promote best practices in providing equal
cmgiqymmz eppanafzity. Other CUsbinet officers and Administration officials should
participatt as appropriate.
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4 AFFIRMATIVE ACTION AND EQUAL OPPORTUNITY IN THE MILITARY

7.1 Concepts & Principles

Today's military leadership is fully commined to equal oppormunity.™ This commitment has
produced considerable progress, although more remains 10 be éezzzf pamzzzia;iy ‘{or women,
Historically, the Army has been the most successful of sll the services st racial integration-- a
record, one official explained, built on "necessity, control and commitment.” More
specifically:

Firsi, the current leadership views complete racial integration as a military necessiry --
that is, 2y 4 prerequisite to a cohesive, and therefore effective, fighting force, In shory,
success with the challenges of diversity is critical to national secunity. Experience during
the 19805 and 1870s with racial conflict in the ranks was an effective lesson in the
imporiance of inclugion and equal opportunity,  As a senior Pentagon official told us,
"Doing affirmative schon the right way is deadly senous for us - people's lives depend
on "

,

- e

Jecond, domg it "the nght way" means ensunng that people are gualified for their jobs;
promotion s based on well-established performance criteria which are not sbandoned in
pursuit of affirmative action goals,

Third, the equal opportunity mission is aggressively integrated into the management
systems ~ from intensive efforts at wraining to formal incorporation of EQ pedformance
into the appraisals used by promeotion boards.

Fourth, the military has made very substantial efforts and investments it outreach,

retenition and training, These tools help build diverse pools of qualified individuals for
assignmen and promotion.

Fifeh despote the formalay of the miltary s;fszcm, the details vary somewhat across

services  Different officials expressed shightly different perceptions sbout subtle aspects of
how the system operaes.

™ The Pentagon tends not to use “diversity” and rarely uses “affirmative action.” The
preferred teem 15 "equal opportunity ™ Insofar as biss and prejudice persist, effective equal

spporiuntty strategies will often entail affirmative action.
@
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7.2 Policies & Practices

Because minorities are overrepresented in the enlisted ranks and underrepresented in the
officer corps (compare Exhibits 3 & 4), the armed forces have focused recently on the officer
"pipeline.” The services employ a number of tools:

« Goak & Timetables: The Navy and the Marine Corps, histoncally less successful than
the other services in this arena, have respondad in recent months by setting explicit goals
to increass minority representation in the officer corps, Both services sesk 10 ensure thar,
in tarms of race and ethnicity, the group of officers commissioned in the year 2000

-roughiy reflects the overall population; 12 percent Afnean ﬁi?ﬁﬁ!’itafi, 12 percent ‘
Hispanic, and 5 percent Asian. Department of the Navy officials point out that this
represents @ significantly more aggressive goal than had been the case, when the focus for
cemparison had been on coliege graduates; the more aggressive goal implies vigorous
ouireach and other efforts {(see below)]. Moreover, the Navy and the Marine Corps have
set specific year-by-vear wargets for mesting the 12/12/5 poal.

* Outreach, Recruitivg, & Training: All of the services target outreach and recruiting
acavities through ROTC, the service academies, and other channels. Also, the services
have made special, race-conscious (though not racially exclusive) efforts 1o recruit officer
candidates, For example, the Army operates a very successful “preparatory school” for
students nominated 1o West Point whose academic readiness is thought to be marginal: the
enroliees are disproportionately but non exclusively minority.

Selection Procedures: All of the services emphasize racial and gender diversity in their
promotion procedures. The Army, for example:

- instructs officer promotion boards to "be alert to the possibility of past personal or
insuturional discrimination - either intentional or inadvertent™:

- sels 85 a goal that promation rates for each munority and gender group at least equal
promotion rates for the overall ehgidle population, if, for example, a selection board
has 8 general guideline that 44 percent of eligible lieutenant colonels be promoted to

colonel, the flexible goal is that promotions of minorities and women be at that same
rate;

- establishes @ “second Jook® process under which the files for candidates from
underrepresented groups who are not selected upon initial consideration are
reconsidered with an eve toward identifying any past discrimination; and

- instructs members of a promotion board carefully so that the process does not force
promonion boards 1o use quotas. Indeed, as Exhibits 5.7 iustrare, the minority and
women promosion rates ofien diverge considerably from the goal,
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s navement Tools: These include performance standards, reporting requirements, and
training and analytic capacity.

. Personns! zvaluations include matters related 1o effectiveness in EO matters,

. DoD maintains the Defense Equal Opportunity Management Institute, which wrains EQ
personnel, advises DoD on EQ policy, and conducts related fesearch.

- DoD conducts varjous surveys and studies to monitor equal opportunity initiatives and
the views of personnel. »

- Maost important, DoD requires each service to maintain and review affirmative action
plans and to complete an annual "Military Equal Opportumity Assessment” (MEQA).
The MEOA reports whether various equal opportunity objectives were met and
identifies problems such as harassment and discrimination.

| The MEQA includas both data and narrative assessments of progress in 10 areas. One of

these is recruitment and accessions (i.e., commissioning of officers). Qther areas mciude
officer and enlisted promotion results, completion of officer and enhisted professional military
education (e.g.. the war colleges and noncommissioned officer academies}, augmentation of
officers into the Regular component, assignment 1o billets that are Service defined as carser.
enhancing and to commanding officer and deputy commanding officer billets, and over- and
under-represerdation of mmornities or women i any military occupational category. In
addition to these formal efforts, the Ssrvices support the efforts of non-profit service
arganizations, such as the Air Force Cadet Officer Mentor Action Program, that strengthen
professional and leadership development through mentorship, assist in the transition 10
tailitary Life, and support the establishing of networks,

7.3 Performance & Effects

In quantitative terms, the military has significantly increased opportunities for minorities. As
Exhibit 9 iliustrates, in 1949, 0.9 percent of all officers were African American; 1wday, that
proportion is 7.3 percent: in 1975, only five percent of active dury officers across all services
were minorities, and today that proportion is 13 percent. At senior levels, over the past two
decades there has been a fairly steady increase in, for exmmpie, the numbers of African
Americans st the colunel/Navy captain rank; General and flag officer representation increased
until roughly 1982, and has been essenually steady since then.
It 15 1mportant to note, however, that equal opportunity has not meant total racial harmony or
universal respect for the system. A congressional tagk force that interviewed 2,000 military
personnel reporied continued perceptions of discrimination, some perceptions of reverse
discrimination, and & need 10 strengthen equal opportunity training. For example, the task
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force reported that at one installation, on & scale of _1 o5 {with 1 = poor, §= gxgeilent)_.
minority enlisted personnel rated the equal opportunity climate at E‘f}. x‘vhtie majority cnizszcr:%
personnel rated the climate at 4.1, This and other data suggest continuing sharp differences in
perceptions. The Services conduct regular Military Equal Oppcngnxz}! Climate Surveys. '
Generally, the races and sexes diverge when asked whether the unit’s command structure is
committed t0 equal opportunity. The greater divergence tends 1o ocour berwgcn m:nmzty
women officers and majority male officers, who respectively rate that commitment as “below
average” and "good.”

Finally, as noted earlief,' there are significant vananons in diversity across the scrvicfs, and
across specialties and missions within each service. For exampie, the ?iay;,f and Marines have
lagged generally, and all the services report comparatively less success in intagrating the
ranks of technical specialties and of certan “technical™ career racks. For women, progress
slowed by restrictions on the categorizs of jobs available 10 them. This should be eased as
more women move into combat-related positions available since April 1993,

The Department of Defense reports that minorities constitute less than 2 percent of the Air
Force enlisted missile maimenance personnel, and 17 percent of the enlisted Electronic
Warfare/Intercept Maintenance personnel in the Army, whils more than 24 percent and 41
percent of the enlisted personnel in the Air Force and the Army, respectively, are minorities.
In the case of officers, only & percent of the Navy physical scientists, and 7 percent of the
afficers of the Marine Comps Electronic Maintenance officers are minorities. >

14 Implications
Several temative inferences can be drawn from DoD's experience.

¢« Loals and relnted policies play » eritical role in military promotions. DoD and
Service officials are unanimous in stating that merit is not sacrificed in the effor to meet
goals for equal opportunity and diversity: The Services recancile this emphasis on merit
with their commitment to comrecting underrepresentation of minorities and women by
using the twols of goal-setting, putreach and training. The key appears to be management

vigilance, motivated by a clear sense of the relattonship of diversity issues to the military
mIssion

The milicsry is ynigue. In significant raspects, the policies and practices of the military
may not be portable 16 other realms  The military 15 unlike other public and private
entities an several relevant dimensions

EH

Distribution of Active Duty Forces Report, DMDC 3035, March 1995,
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- A closed sysiem: There are virtually no lateral hires in the miliary, thus cempeﬁt’isn
for promotions are among a closed group. Moreover, under the general "up-or-out
policy, underperforming personnel tend 0 leave the service.

- A controlied system: The military has tremendous discretion to assign, train, and
promote its personnel, This provides a degree of control not available elsewhere.

- 4 disciplined system: Individuals who are unhappy with the management prionties,
including the sttzntion to diversity, are likely to keep their objections to themselves or
exit the service, While EO measures are subject to continual evaluation, internal
protast sgainst such a high priority initiative would be frowned upon.

But some lessons mav be transferrable.  Nevertheless, certan elements in the military
success may be applicable more broadly, including in the corporate sector:

- Top-down priority: There is no confusion in the ranks sbout the imponance of the
equal opportunity agenda. Pnvate sector experts on affirmative action stress the
importance of similar commitment flowing from the Board Room 1o the fine
SUpervisors,

- Thorough implemeniation: Relatedly, the goals are pursusd with a range of 1ools,
from management information systems, to equal opportunity waining, to performance
appraisals of managers based on their EO efforss.

- Emphasize merit and have parience. but measure results: The long-term support for
the program has depended upon the firm belief that ment principles are mdispensable.
The payoff has required both patience and investments. Patience, however, can

degenerate into flagging commirment usless progress is carefully measured, fracked
and related to goals.

- investments for a quality pool The organizanon works to recouit, retain and upgrade
the skills of women and mmonties w ensure that they, fike their white male
colizagues, can compete effectively m the promotion pool.

Overall, the military has made sienificant provress.  In part because of the closed and

controiled nature of the system. the mulitary has made significant progress. Interestingly,
to the extent that side-effects of aggressive equal opportunity policy may exist « such as

resentoment by white males -- they are probably subdusd by the high level of discipline in
the sarvices.

It is worth noting, however, that President Truman's actions in 1943 to pravide equality of
trzatment and opportunity in the armed forces took several decades to bear fruit, as
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measured by the increasing representation of minoriies in the flag and general officer
ranks. :

7.8 Conclusions snid Recoemmendations

Do the military's affirmative action programs meet the President’s tests: Do they work?

Are they far?

7.%.1 Conclusions '

Dipes it work?

For vears, segregation in the military was a widely-debated national issue. Even aft‘cr the
military was desegregated, however, the effects of discrirmnation were deeply ingrained,
Racial conflict within the military during the Vieman: era was 2 blaring wakeup call 1o the
fact thet equal opportunity is absolutely indispensable to unit cohesion, and therefore critical
o military effectiveness and our national security. Then, wath the move w0 an All Volunteer
Force, the military's need 1o include all Amernicans in the pool of potential recruits took on
added urgency. Today, discussions with both uniformed and civilian leaders at the Pentagon
make clear that the justification for aggressive, affirmative efforts to craate equal opportunity
is understood by commanders and transiated into 2 broad program of outreach, recruitment,
raining, retention, and management strategies.

The uneven pattern of progress across the services reflects both different choices of strategy
and differences in top-level commitment over the years. Many observers, for exampte, credit
the Army’s leading effort 1o the unswerving drive of a few general officers and certain
subcabinet officers during the 1970s. Of special importance were the efforts of Carter-era
-Army Secretary Clifford Alexander, the first African-Amenican service secretary. While much
remains 1o be done, (the pipeline has not yet led to senior ranks diverse enough to declare
victory), the trend and the commitment are positive. ‘

Is i fair?

The military has always had a different role and different requirements. For example, actions .
taken by the Depanment of Defense since April 1993 have resulted in the eligibitity of
women for assignment to some 260,000 additional military positions, many of which tnvoive
combat. However, women may not be assigned o units that engage in direct ground combat.
The military is exempt from the statues prohibiting discrimination in employment. ‘
Nevertheless, 1s affirmative action #ffons prohibit quotas. The core of their strategy is 10

build the pool so that there are minoprities and women fully gualified to enbist, succeed, and
fise.
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7.8, 2 Recommendations:
“We recommend that the President:

x Mot with senior military and civilian leadership of the Armed Services to underscore
personally the importance of continued progress in ensuring equal opportunity to women
and minorities. Of special concern are: the "pipeline” difficulnes at the flag and general
officer ranks; the importance of successful implementation of recent initiatives to correct
the lagging performance of the Navy and Marine Corps; and improvement in certain

" career tracks in all of the Forces, such as "technical” specialties, where
underrepresentation remains substantial,

» Diract the Secretary of Defense 1o convene a gh-level group to examine the degree to which
the military's equal opportunity philosophy and management tools {such as performance
evaluations, job-specific training, sexual harassment training, and alternative dispute
resolution) can be adapted to non-military organizations, including DOD's civilian workforce
and private sector organizations, Of particular interest is whether the driving force behind
the military's commitment 1o equal opportunity -~ military pecessity -- has anafogies in other
settings. That group, whose members should include retired senior military officers and
corporate executives, shouid report back to the President.

" Insmct DoD officials to share with other agencies the materials that DoD has developed for
Its equal opportunity training for semior military and civilian officials.
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: §. FEDERAL CIVILIAN EMPLOYMENT AFFIRMATIVE ACTION

‘8.1  History snd Resolts

In 1969, President Nixon issued an executive order that required the Federal agencies to gs:ta‘t?izish
Federal Affirmarive Employment Programs to foster equal employment opportunity for minonnes
and women. These programs have had a statutory basts since 1972, In 1594 alone, there were
68 agency plans filed.

P R ——

v

o et

Since 1978, the Equal Employment Opportunity Commission (EEQC}) has had advisory authonity
 for these affirmarive employment functions, including the responsibility to review and approve
_annual equal opportunity plans submitted by each agency. (EEOC collects information and
i evaluates the work of the agencies, and has a role in adjudication of individual discrimination

complaints. 1t has no broad snforcement authority, and cannof require agencies to change their
mode of operation.) EEQC has implemented the various federal affiumanve employment program
requirements through 2 senes of Management Directives ("MDs™). The first, MDD-707, issued in

1981, instructed Federal agencies to submut equal employment plans for g five-year pericd. It

required each agency o determine whether minonties and women were undervepresented in
, various employment categories and to set annual goals for underrepresented groups in categories
~where vacancies were expected.

H

In 1987, EEOC issued MD-734, which eliminsted the requirement that agencies set goals. MD-
714 placed greater emphasis on the identificstion and removal of bammiers to the advancement of
women and minorities. It instructed sgencies to devise flexible approaches 1o improving the
representation of women angd minorities in their workforces. 9

'In 1993 and 1994, EEOC staff drafied MD-715 0 succeed MD-714 and circulated it to Apenciss
for comment: Among other things, the draft Directive proposes: (i) consolidating 81l Directives
into one, (i} reducing reporung requirements; {in) requiring agency heads to hold senior and
prograre managers accountable for the accomplishment of agency objectives through their actions
‘and performance appraisals, (1v) elimmnaung any requirement for the use of goals, and (v)

'requiring the reporting of discharge or separation rates for minorities, women, and people with

'disabilities, to allow greater emphasis of rerennon trends.
: !

i

!EEOC fas found no single answer to the challenge of overcoming barriers 1o minorities, women,
and people with disabilities in the Federal government. Agencies have unigue workforces, and
barriers to equal employment opportunity vary from one otgamzation to another. Suctesses are

gradual in natre and depend considerably on the good will engendered in the Federal executives
who manage these programs.

i
H
H

i
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In the Federal agencies, minorities compnse 8 relatively large proportion of the workforce -

roughly 30 percent, compared to 22 percent of the nation’s overall workforce. Berween 1982 and
1093 overall (white collar and blue collar) and white collar employment of women and every
minotity group has steadily increased. White women and Hispanics are the cnlg groups whag
employment in the overall federal workforee and m white collar ranks remains below ;bcz:
availability in the overall and white collar civilian labor force. Minonties and women continue
to be disproportionately employed in clerical jobs and in the lower grade levels of other
occupational series. In FY 1993, for example, 835 98 percent of cierical jobs were held by women
and 39.48 percent by minorities, while their employment in the Professional workforce was 34.57
percent and 18.08 percent, respectively. ‘

While employment of women and minorities in the Federal workforce has mcreased, their
representation falls as grade level rises. In FY 1993, women comprised 72.50 percent and
minorities 38.15 percent of employess in grades 1.8, while 1616 percent of GS/GM-15
employees were women and 12,04 percent were minorities. In the same year, 13.40 percent of
Senior Exscutive Service (SES) employees were women and 8.5 percent were minorities.

For purposes of this review, EEOC selected and reviewed & cross-section of six agencies that had
damonstrated crestive ways of addressing equal employment opportunity {ranging in size and
variety of job categories): Department of the Navy, Smithsonian Institution, Defense Intelligence
Agency, NASA, Pension Benefit Guaranty Corporation, and Health and Human Services. The
key observations were:

» Each agency described an agpressive affirmative employment program -- including targeting
sources, requiring recruiters to consider and report, management awarenesg/accountability,
external and internal communications strategies -- which had achieved modest success rates.

»  Available datz are limited to the numbers and percentages of minonties and women emploved
by grade level by year,.no systematic data exist about effects on bystanders, the nature or
resolution of complaints, or the actual operation of minonty preferences in hiring and
promotion,

*  Several agencies expressed the belief that agency educational effortis are effective in
ameliorating white-male concerns {which are palpable in each agency), but this belief was
purely anscdotal. The officials we interviewed admitted that truly disgruniled employees
might not anend such voluniary town-hall meetings or workshops,

*  Agenties subject 1o downsizing face special pressures which have reduced pains.

o Those agencies wnth high percentages of professional or technical jobs attribute their limited

progress in minonity hinng and promotion in higher grades to competition with the privale
sector for a limited labor pool.

Affirmative Action Review. Report to the President p.48
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»  Several agencies measurs carefully the number of women and minority participanss in thew
SES Uandidate Development Frograms.

" 82  Summary Profiles for Selected Agencics

8.2.1 Department of the Navy (DON)

i

i The Secretary of the Navy has directed action on eight initiatives to improve the civilian Equal

Employment Opportunity program. These include cenzrally coordin;a!ed. rcr::mi:mcm programs at
. selected Historically Biack Colleges and Universities and minority institulions; expanded intemn
. snd cooperstive education programs, new approaches to the ‘developmem of zmployses in ghe
- pipeline with particular focus on minorities and ‘women in grades 9 thmug§ 185; spe§xa}
recruitment plans for Senior Executive Service positions; and altemative complaint resolution
efforts.

Continuous downsizing and restructuring of the DON have significantly reduced intake and

, promotion opportunities, DON had made some gains in moving women and minorities into the

" higher grade levels of GS 13-15 and SES in the last two years but downsizing eliminated many
of these gains. The major portion of senior-level white collar positions are in science and
engineering. Until the labor market increnses significantly, DON expects to continug {0 compete
unsuccessfolly with the private sector within a limited market,

8.2.2 Pension Benefit Guaranty Lorporation (PBGC)

"To improve minority and women recruitment, PBGC has (i) contacted viable recnsitment sources
and reguired the recruiting staff to discuss wath each selscung official the use of those sources
gach time a vacancy ocours; () issued quarterly EEQ statistics 1o each office 55 & reminder of

"HS starys in comparison 1o that of the entire PBGC; and (i) established a Workforce Diversity
Board.

Accerding to EEQC, PBGC has 8 good record for employing blacks at all prade levels and in
Professional and Administrative categonies, an average but improving record for employing
-women at all grade levels and & good record for emiploying women in the Professional
woccupavons  According to PBGC, during the last year women and minornities were promoted at

'a slower rate that men and nenmunorittes, parncularly above grade (GS-9, but that the rate was
-within 20 percent of the rate for men and nonminorities.,

%

823 Defense Intellipence Agency (DiA)}

:D_lA implemented 2 comprehensive program that includes affimmative employment activities
within a larger diversity management program. The program includes diversity management,

Affirmative Action Review: Report o the President 24y



training, sffirmative employment plans and pwgrafms, adjudicaton gf c;m;:laims‘ deal and
disabled programs, spscial recruitment, selection reviews, and communIcanons.

. According to EEQC, between 1988 and 1993 the representation of women in the Professional,

Administrative, Technical, Others and Blue Collar work force increased. The representation of
women in the Clerical category decreased. Blacks are fully represented in all of the above
© categories, while Hispanics, Asian Amenicans/Pacific Islanders and American Indians/Alaskan
* Natives either remained far below Blacks and women or have shown no progress. DIA'S
+ representation of minorities and women is concentrated in the lower grade levels. Overall, DIA’s
objectives to increase the number of women and minarities in the upper grade levels, SES and
major occupations have not been accomplished during the duration of the muiti-vear plan, but

there has been some improvement,
8.2.4 The Smithsonian

The Smithsonian's Affirmatve Employment Program consists of five key components: the
diversity planning process, the monitoring and mssessment system, education and outreach
initiatives, recognition/awards and accomplishment reports  Women and minorines are still
underrepresented i all job catzgones.

A ten year trend analysis reveals that the Smithsonian has expenenced a decrease in the wial
.work force representation for Hispanics, Asian Americans/Pacific Islanders, and Amencan
Indians/Alaskan Natives. Women made the greatest gaing, going from 32.63 percent to 4038
percent The 1993 SES representation places women at 26.8 percent and Blacks at 8.7 percent.

82.5 Heshh and Human Services (HHS])

At HHS, developmental programs have been 2 main focus of affirmative employment efforts,
For cxample, HHS did outreach to ensure that women and minenitnes were well-represented in
its most recent Senior Executive Service Candidate Development Program. More than half of
the candidates in the class were women and 29 percent of the candidates were minorities,

HHS uses & "top-down approach” 1o affirmanve action, believing that a diverse top-echelon will
drive these practices down through all levels of the organizarion. In suppors of the top-down
approach, HHS gives responstbility for furthenng affirmanive employment 1o Exgcutive Resources
Boards. These Boards, composed of senior managemen: officials, provide advice to the head of
the operating division on all SES personnel achons  Also, managers are held accountable for
affirmative employment through their performance plans,

8.2.6 National Aeronautics and Space Administration (NASA)

The ccnt;wéccc w?d newest imtianve in NASA's Equal Opportunity Program is the Equal
Opportunity and Diversity Management Plan which was endorsed by the Adminisuator and all

Affirmative dciion Review: Repori to the Presidens p‘.w
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senior officials of NASA in September [994. The Plan, to increase the diversity of the workforce

. while reducing its size, completely redesigns and strengthens the aﬁimm ve employment program
. by establishing voluntary goals and rimetables based on in-depth analysis of underrepresentanon

compared 10 the relevant civilian labor foree statistics.

NASA's EEQ profiie ts worse than that of most Federal agencies; howc\f'cr. tt has improved
considerably in almost 2ll areas over the last decade. Women and minatities tend 1 be
concentrated in the lower grade Jevels. NASA states that they cannot compete with ?&e privaie
sector when recruiting for the highly skilled Professional jobs that comprise the majority of their
work force (scientist and engineer positions comprise 76 percent of the workforce). In NASA,
82 percent of SES positions are heid by winte males. White males comprise 37 percent of the
population but hold 82 percent of senior management and leadership positions.

83  Affirmative Action for s Shrinking Federal Workforce

Civilian employee affirmative action has bren relatively non-controversial at a time of a growing
or stable federal workforce, However, as the federal government shrinks, tensions will likely
increase. '

As a result of policies implemented by President Clinton, the federal workforce will soon be the
smallest since John F. Kennedy was President. In all, Executive Branch civilian employment has
shrunk 8 percent from a total of 2.15 million in 1993 to an anticipated to1al of 1.9 in 1998,

~according to the Office of Management and Budget, The budget proposed by the President

envisions accelerated reducnons, and the budget resolution passed by the Congress snvisions even
more dramatic personnel reductions, While mest reductions have been made through attrition,
i the future layoffs and terminations may be required more prominently.

The issues of layoffs and restructuring are salient throughout the economy, not just in the public
sector. They are especially painful because it is generally recognized that the decision whether
to lay someone off is different from, and more difficult than, a decision to hire someone. The
adverse impact on the “nonbeneficiary” is more severe, and less reparable, than in the case of a
new job not obtaimed. Already, several Clinton eppointees have indicated that their aggressive
afforts 1 improve affirmative action performance have been met with heightened resentment due
1o sharply declining FTE ceilings. (Even so, the EEOC does not report a significant increass m
formal reverse iscrimination actions against federal agencies.)

Current law 1s evolving in this area, but two propositions are clear. First, lavoffs cannat be used

as a means 0 implement an affirmative action policy by “making room* for new, diverse
employees. Secand, race or gender cannot trump & bona fide senionty system.
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Bases of Federal Sector EEQC Cmnplamls
FY1992

Sex
23,5, African-American
65.6%

Reprisal
17.5%

 Oiher
10.0%

Disability Other

Whi
525, 8 7% #ie

24.4%

Nules:
TOther” includes national origin and rehigion,
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Selected Federal Sector Complaints (FY85-1Y93)

Race-Based Complaints Filed by Whites & Gender-Based Complaints Filed by Men
. Thousands |

6

Gender-Based Claims by Men

Race-Based Claims by Whites

0 b .
1985 1986 1987 1988 1989. 1990 1991 1992 1993

Year

Notes:

A complaint aiay bave multiple bases: each basis is treaied as 2 "claim” in thsis chart. Compluainty are closed either by
{1} rejectinn vz withdrawal (42.6% of complaints i FY92 were rejected or withdeaan),

(11) setiloment {31194, or

(i) ncrits decisions (27.3%).

— Unly a fraction of the merits decisions resufl in a finding of discrinination

MavhR nre (57124%,



3.4 Conclusions and Recommendations

&.4.1 Conclusions

Do the affirmative action programs affecting the federal govemment's civilian warkforce meet
Prasident's tests: do they work, and are they fair?

Daes it work?
Again, the first question 1o ask 15 what is the goa! of civilian warkforce affirmative action?

The principal goal of federal civilian employment affirmative action is to remedy past
discrimination and deter furure discrimination -« just as would be the case with & large private
employer, For decades, the Federal Civil Service was viewed by African Americans as a
principal avenue to economic security, and it was. But few of the jobs were professional,
because, tragically, America's government reflected the discrimination of society at large.  And
some agencies were dominated by & discriminatory mind-set, while others were more receptive
to minority advancement. Today, the Federal Govermnment strives to be 8 model employer. As
such, all agenciss make affirmative efforts to be inclusive in their hinng and promotion practices,
and many inciude goals and timetables in their annual affirmarive action plans.

In addition, because of the unique nature of the government, there are particular benefits to be

. gained from diversity in the federal workforce. First, in some areas {such as law enforcement},

diversity is parucularly important to the government's effectiveness at dealing wiath the broader
communmity. Sesond, diversity of decistonmakers leads to better decisions, when the gosal is a
governmen! that truly represents the interests of all the psople,

Significant progress has besen made toward meeting these goals. Faderal agencies, in the
aggregate, seek 2 be model employers, and offer real opportunity for minorities and women that
are often not available in the private sector. However, real problems remain. Minonties and
wamen remain seriously underrepresented in the higher ranks and at some agencies. There are
many explanatory factors, including the lag required for hirees w reach the sznior ranks, bus the
inescapable conclusion is that s glass ceiling impedes progress in the public sector as well -- not
as seemingly impenetrable as that in corporate world, but a barnier nonetheless.

As discussed above, it will be snil more difficult to retain the appropriate balance in a period of
reduchion in the size of the rederal workforce. Promotion opportunities are decreasing,
jeopardizing efforts 1o create a more diverse senior workforce and creating pressures and tensions
which, if not properly addressed, tnpper resentment and democalization, Agency managers
recognize this challenge. Those with whom we consulted express confidence that they are taking
appropriate steps, but these expressions were not fully porsuasive. Seminars and town hall
meetngs to discuss “diversity™ and “epportunity” are undoubtedly important and necessary

Affirmarive Action Review: Report o the President p.52



elements of a swrategy. ” It seems unlikely, however, that these will be fully effecnve. As the
Federal workforce shrinks, the risk of tensions will increase.

Is it fair?
(1) Not guotas.

Policy and law prohibit quotas and numerical straightjackets, and we fonlmfi no h‘im of evidence
that these prohibited practices take piace. Throughout the government, civil service Statstes and
regulations ensure adherence o ment p:?ncip%es,‘ During the Reagan Admm?mmon, EEO§
*deregulated” the agencies to provide discretion i whether o use goals and ‘nmczat?‘icbs‘ This
flexibility allows managers great Jatitude in structuring their hinng and promotion po?:z:;cs’. I}ut
managers must continue o monitor performance to make sure progress does not slow in building
a workforce that draws upon the full range of talents and capacities of all citizens.

{2}  Race-neutral aptions.

Although managers are encouraged to keep diversity and equal opportunity objectives in mind
when conducting outreach and recruiting, these efforts are designed 1o ensure that hining and
promotion decisions are made from an inclusive pool of quahfied candidates. Beyond that, actual
decisions are made in accordance with the race- and gender-neutral civil service "mernit selection™
procedurss established by law and regulation, so thar race and gender are not given formal
weight. For those positions in which interviews and subjective factors play an inevitable role,
such as policymaking positions in the Senior Execunive Service, enecdotal reports are that some
managers may give flaxible weight 1o diversity consideranions. This is sppropriate to redress
manifest imbalance, or when diversity is somehow relevant to the effective performance of the
arganization — but with the imponant caveats regarding avoidance of reverse discrimination as
established in the caselaw. (The snndiscrimination enforcement mechanisms of the FEOC and
the agencies are designed to prevent and remedy aby abuses.)

{3) Fiexible,

Since 1987, there has been no requitement that sgencies use goals and timetables: instead, they

are directed 1o focus on removing bamers to advancement. Accordingly, the programs vary
among agencigs and departmenis

{4} Transitional,

Because agencies undertake affirmanive employment efforts in accordance with their affirmative
acuon pians, and because agencies review and modify those plans every year, the current effors
are appropriately transitonal. 1t is reasonable 10 make these judgments narrowly, focusing on
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specific job -categories and organizational units within sach agency, rather than making an
aggregate decision for the entire Federal workforce.

{5) Balanced.

The data suggest that reverse discrimination charges have been 2 reiz}iiv:iy small and constant
proportion of all discrimination complaints filed by federal workers wfth the Equal Employment
Opportunity Commission. (Nevertheless, the long delays all complaints face at the EEGC are
a matter of serious concern because delay is & form of unfaimess to all concerned -- both
complainants and respondents. An ineffective enforcement mechanism makes the promise of a
discrimination-free workplace too fragile for comfort.)

The shrinking federal workforce puts into sharp relief the issue of affumanve action’s effect on
nonbeneficiaries, this ime in the coniext of layoffs. These issues will be increasingly thomy in
the future, and will require extrs atention to ensure faimess to nonbeneficiaries.

£.5.2 Recommendations
We rcccmmcpd that e President:

= Recognizing that the EEQC is chronically underfunded, direct OMB to work with the
Commission to develop & budget proposal that ensures it can effectively carry out its nussion.
Proposals should specifically address implementation of major new jnitiatives regarding
charge processing, alternative dispute resolution and other efforts to tame the agency's large
backlop of private sector complaints, '

5 Direct the Office of Personnel Management end agency heads to ensure that performance
appraisals for managers include cvaluation of their performance with respest to cqual
opportunity objecrives, as defined by each agency m light of it circumstances and needs;
periodic tonsideration by agencies of whether appropnate management systems of
accountability are in place to pursue the agency's equal opportunity objectives.

» Direct the President's Management Council, workimg with the EEOC 1o srudy and report on

the appropriate use of flexible goals and timetables for hiving and promotion, in the context
of an overall federal workforce reducnion.  The overall goal 15 to ensure that the federal
government is a mods! equal opportunity employer,

» Direct the President's Management Council, working with the EEQC, to identify and report

on best agency pracu’_ccs mn managing diversity and promoung squal opponunity, and o
umplement a mechanism o foster dissemmation and adoprion of these practices throughout
the government. The Coundcil should also look 1o successful examples in the phivate sector.

The Council's efforis should focus on areas of the federsl service in whichunderrepresentation
15 a significant problem.
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9. FEDERAL PROCUREMENT POLICIES & PRACTICES

This Part surnmarizes the Review Team's examination of affirmative pa:o::urcmcm efforts
administered by the Department of Defense, the Department of Transportation, and ‘th!: Small
Business Administration, including implementation at those agencies of government-wide efforts
16 contract with Small Disadvantaged Businesses. These agencies were saweged because they
administer programs accounting for a large percentage of government contrachng.

9.3  Overview and Background
5.1 General

Throughout the federal govemment, several programs sesk 10 increase procurement and
contracting with minority- and women-owned businesses. The largest of these efforts are
government-wide programs overseen by the SBA; this overall effort is supplemented in some
cases by apency-specific initiatives. Under these programs tsken as a whole, some procurement
contracts are set aside for sole-spurce or sheltered competition contracting, eligibility for which
1§ targeted to minority-owned businesses {and in some cases non-punonty women-owned
businesses}, bt by statute available more broadly to "socialiy and economucally disadvantaged”
individuals. There is also a broad, race-neurrs!, sheltered competition or setaside for small
businzsses generally. This operates separately and has s lower priority than the more targeied
efforts; still, over 93 pergent of procurements are with nos-minority firms.

We conclude that flexible goals for procurement from minority- and women-owned businesses
make sense, remain importam, and are not in themselves unfait, They have successfuily fostered
minority and women entrepreneurship, and can be s necessary counterweight to continuing
discrimination faced by those businesses. However, 10 ensure against unintended consequences
and zbuses, cernain additional safegusards sre needed.

%12 History and Background
MBE programs were enacted as o response 1o specific executive and congressional findings that

widespread discrirmination, especially in sccess w financial credit, has been an impediment to the
ability of minority owned businesses 1o have an equal chance at developing in our econamy, ¥

® See. for example: "Historically thers has been an acute shorage of equity capital
and long-term debt for small concems owned by socially and economically disadvantaged
individuals.” §. Rep. Ne. 95-1070, 95th Cong. &t 3 (1978) (Amendments to the Small
Business Invesiment Act of 1958, P.L. 95-307 {(1978)).
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This congressional cognizance was recognized by the Court in Fullilove v. Kluwmick, wi:en it
upheld a set-aside program estabiished by Congress at the Department of Transportation.’

In Fullilove, Chiel Justice Burger reviewed the legisiatve history of the Public -Works
Employment Act of 1977 and its documentation of the extensive history of discrimination against
minorites in contracting and especially federal procurement. The Chief Justice quoted from the
1977 Report of the House Committee on Small business, which explored discrimination n
contracting in the construction industry and found: "The very basic problem disclosed by the
testimony Is that, over the years, there has developed a business system which has raditionally
excluded measurable minority participation.”” The report concluded that * [minonities, until
recently, have not participated to any measurable extent, in our total business syswem generally,
or in the construction industry, in partcutar.” *

The Chief Justice summarnizad the congressional findings regarding the difficulties confronting
minority businesses as “deficiencies in working capital, mability 10 meet bonding requirements,
disabilines caused by an inadequate “track record,” lack of awareness of bidding opportunities,
unfamilianty with bidding procedures, pre-selection before the formal advernsing process, and
the exercise of discretion by govemnment procurement officers to disfavor minonty businesses. "

¥ "Congress had before it, among other data, evidence of a long history of marked
disparity in the percentage of public contracts awarded to minority business enterpniges. This
disparity was considered to result not from any lack of capable and qualified minority
businesses, but from the existence and maintenance of barriers to competitive access which
had thewr roots in racial discrimination, and which continue today, even absent any intentions)
discrimination or other unlawful conduct™ Fullilove v Klutzmick, 448 U8, 448, 478 (1976},

”h Fullilove, 448 U5, a1 466 n.48, quoting H.R. Rep. No. 1791, 94th Cong., 2d Sess., p.
182 (1977),

® Ibid As Gunnar Myrda! wrote in 1944

T’hg ljlcgro busincssman encounters greater difficulnes than whites in securing cradit,
This is pma)ly duz 10 the marginal positan of Negro business. It is alss partly dus
to preyudheial opinions among whitss concerning business sbility and personal

reluability of Negroes. In either case & vicious cirele is in operation keeping Negro
business down.

Mytdal, An American Dilemma: The Negro Problem and Maderm Democracy, Ha d
Bros., 6th Ed. p 308, v, Harper an

Y Fullilove 448 US. at 467,
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Because of these difficulties, in fiscal year 1976 less than 1 percent of 8ll federal procurement
was concluded with minority business enterprises.”™

Z)zzéng the 1950's, Congress repeatedly examined racial discri{nination in federal contracting ‘and
consistently found that it persisted.** In 1987, evidence comp?led by angrf:ss sho'wcd that lmlc‘
progress had been made in overcoming {iiscri‘min.zt‘ery barriers 0 mMinomnLy busn\zcssb success:
"lalnly six percent of all firms arc owned by minonties, iess :han two pereent of minonties own
businesses while the comparable percentage for nen-minorities Is OVer SIx percent, and the
average of receipts per minority firm_are less than 10 percent the average receipts for all
businssses.*® \

The data regarding federal procurement revealed a similar picture. In 1986, ”tota} prime Contracts
approached $185 billion, yet minority business received only §5 billion in prime contracts, of
about 2.7 percent of the prime contract dollar.”

814 at 459

2 Ses eg. HR 5612 To Amend the Small Business Act 1o extend the Current SBA
8(a) Pilot Program: Hearing on H.R. 5612, Before the Senate Select Comm. on Small
‘Business, 96th Cong., 2d Sess. (1980), Small and Minority Business in the Decade of the
1980's (part 1}: Hearings Before the House Comm. on Small Business, 97th Cong., Ist Sess,
(1981); Minority Business and Its Contribunion to the US. Economy: Hearing Before the
Senate Comm. on Small Business, 97th Cong. 2d Sess. {1982}, Federal Conuacting
Opportunities for Minonty and Women-Ownied Businesses--An Examination of the 8(d)
Subcontracting Program: Hearings Bafore the Sennte Comm. on Small Business, 98th
Congress., 2d Sess. (1984); Stwte of Hispanic Small Business in America Hearing Before the
Subcomm. on SBA and SBIC Authonty, Minonty Enterprise and General Small Business
Problems of the House of the House Comm 5n Small Business, 99th Congress.. Ist Sess.
(1985); Disadvantaged Business Set-Asides in Transportation Construction Projects: Hearings
Before the Subcomm. on Procurement, Innovation, and Minority Enterprise Davelopment of
the House Comm. on Small Business, 100th Cong., 2nd Sess (1988} Barriers 1o Full Minority
Participation in Federally Funded Highway Construction Projects: Hearing's Before a
Subcomm. of the House Comm on Govermment Operstions, 100th Cong., 2d Sess. {1988)
{hereinafter 1988 Barmiers Heanng), Surety Boand Mmority Contractors: hearing Before the
Subcomm. on Commerce, Coasumer Protection, snd Competitiveness of the House Camn. on
Energy and Commerce, 100th Cong 2d Sess -(1988) (examining difficuities that minonity-
owned businesses experience in gering pnvate sector bonding)Small Business Probiems:
Hearings Before the House Comm on Small Business, 100th Cong., Ist Sess. (1987).

“ H.R. Rep. No. 460, 100th Cong , 1st Sess. 18 1987,
“ Ibid.
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Such discrimination — and the impact of prior discrimination — continues today. The U.S.
Commission on Minority Business Development reported in 1992:

[S)tereotypical images of minority owned firms limit their access to the factor; of production
... Our nation's history has created a 'cycle of negativity’ that reinforces prcjud:ct_: through
its very practice; restraints on capital availability lead to failures, n mm,. remnforce a
prejudicial perception of minority firms as inherently high-nsks, thereby reducing access to
even.more capital and further increasing the risk of failure."*

In 1990, African Americans accounted for 12.1 percent of the population but they owned only
3.1 percent of the total business and 1.0 percent of receipts of all U.S. firms. That same year,
Hispanic Americans accounted for 9 percent of the population, but only 3.1 percent of U.S,
businesses and 1.2 percent of all receipts. The typical minority firm has annual receipts that are .
less than half that of white-owned firms. And while in 1987 the average payroll among white-

owned firms with employees was $85,786, for minority-owned firms the average payroll was
$38,318 %

These disparities have been linked to past and present discriminatory practices, especially in the
provision of capital: -

* Traditional sources of financial capital, such as commercia! banks, have frequently been
unavailable to minority business owners. A recently released report by the Federal
Reserve Bank of Chicago provides the most recent evidence of unequa! access to credit

* The effects of current and past discrimination in the labor market creates a glass ceiling

on minonty eaming potential and limits inherited income, resulting in compounded
difficulties for minorities in generating initial £quity investments.

(1992)

** United States Commission on Minority Business Development, Final Report, at 6

_* United States Commission on Minonty Busincss Development, Final Report (1992),

developed from data provided by U.S. Department of Commerce, Bureau of the Census,

* The study, released on July 12, 1995, was conducted by Dr. Willtam C. Hunter of the
Federal Reserve Bank of Chicago. It invoived an analysis of 1,991 loan applications and
concluded that there was no evidence of discrimination in comparing well qualified black and
white applicants, but there was a statistically significant disparity for marginal applicants,

The author attributes the result 10 affinity between loan officers and white borrowers.

Affirmative Action Review: Report to the President p38



»  Scarcity of financial capital has forced the overwhelming majority of n}incziz}f owned
bBusinesses to concentrate in fields that do not require large amounts of capital (very small
service businesses with few employees).

The exclusion from entrepreneurial opportunities demonstrated by these s:azisti__cs i; not Zil?tilcﬁ
to any single business secior. As the United States Commission on Minoriry Bustness

Development stated:

The Commission has compared the statistics by major industry category and has found
2 pattern of dispaﬁiy across all lines of business endeavar that we believe is correlated
1o the ethnicity of the business owner. In 1987, the typical minority owned firm's total
annual receipts were only 1] percent of all United States firms. In Agriculture/Mining
that difference was 51 percent; in Construction 45 percent, in Manufacturing 25 percent,;
_ Transportation 17 percent; Finance/ Insurance-Real Estate 36 percent; and in the services
indusiry-- where the greaest numerical share of all businesses are located-- the rypical
minority firm had receipts of 43 percent of the average service firm in the country ®

Discrimination against women has hampered the development of women-owned businesses and
limited their ability to.compete ones formed. Until enactment of the Equal Credit Opportunity
Act of 1974, women suffered disabling discrimination in lending which prevented the
accemulation of capital: single women were frequently found unworthy of credit, mamed women
were mmpeded in their effonis 10 establish a credit history because financial records were in their
husbands’ namass, and shimony and child support were excluded from income. As a result of the
barriers confromed by women, "[wlomen owned businesses averaged just $19,876 per year in
annual receipts in 1990, which is 45 percent of the overall average "™

The share of federal progurement dolinrs going to women-owned busingsses has been limited.
In 1985, for example. oniy 0.6 percent of all Department of Defense prime contract awards went

to women-owned businesses. While that percentage has climbed steadily, it has climbed slowly,
reaching only 1.7 percent for 1994,

' ” For further discussron, See, e.g Timothy Bates., "The Potential of Black
Capitalism ™ Public Policy 21 (Winter 1973); and, generally, Timothy Bates, Major Studies of

Minonty Business, A Bibliographic Review), Joint Center for Political and Economic Studies
(19935)

e

United Siates Commussion on Minarity Business Development, Final Report, p. 4
{1992)

k4

“The State of Small Business.® A Report 1o the President, p63 (1993).
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823 Policies & Practices

9.2.1 Government-Wide Efforts

+ Goals:  Federal law establishes several overall, natonal g{:ais 10 encourage broader
participation in federal procurement. 20 percent for small bus:ncsszs;'s p:rc:}rg: for small
disadvantaged businesses (8DBs); and 5 percent for women-owned businesses.” The SBA
consults with each 'agcncy to ser annual agency-level goals to ensure progress toward ‘zhe

. overall goal. (For contracts and firms above certsin thresholds, the law requires
© subcontracting plans in furtherance of these goals} The goals are themselves flexible, gad
hence relatively non-controversial. The gavemmcnfoaéég SDB goal was met for the first time

in 1993,

contracting: Under the §8{(a) program, which i3 statutorily mandated, small
SDBs can secure smaller contracts (usually less than $3 million) without open competition.
This "sole -sourcing” is accomplished when an agency contracts with SBA, which in um
subgontracts with the SDB,

For a company to participate in the §8(2) program, SBA must certify that the firm is
controlled and operated by sociatly and economically disadvantaged persons.” By statute,
persons from certain racial and ethnic groups = but not women - are presumed to be socially
disadvantaged; persons are considersd economically disadvantaged if they face "diminished
capital and credit opportunities” - measured by asset and net-worth standards. '

In FY 1954, the §B(s) program sccounted for about 2.7 percent of all government
procurament — sbout $4.9 billion. The number of certfied §8(a) firms grew from 3,673 in
1990 10 5 833 i1n 1994, of which 47 percent received contract actions.

Once a firm is certified and brought into the §8(a) program, the 1987 amendments io the
statute establish both & "graduation” period of nine years and & requirement that, over time,
firms achieve an increasing mix of business from outside the §8(a} program and outside

¥ The goal for women was added in the 1994 procurement reform legislation, the

Federal Acquisition and Simplification Act Racial minorities are presumed to be "socially
disadvantaged” for purposes of the government-wids SDB program, mirroring the statutory
presumption in the SBA's §8(a) praogram described below,

* Congress first codified the §8(a} program in 1578, The earlier regulanon~based program
keyed eligibility to either group status or economic disadvantage. Congress and the Carter
Administration chose 10 require that bofh conditions be satisfied in order to focus the program
on victims of group-based discrimination and 10 ensure that all beneficianies were economically
disadvantaged, 15 USC. § 637(a)(1}, (4).
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federal contracting, ™ Under the prior Administration, the SBA did not aggressively implement
these 1987 stamntory changes, but it has now done so. Moreover, 10 recent years there has
been increasing emphasis on using competition among §8(a) and SDB firms rather than sole-

SOuTLS prouurements,

Bid price preferences: Procurement seforms enacted by Congress last yew authorize
government-wide use of the 10 percent bid preference for SDBs which previously was a zr::oi
available primarily at DOD (the so-called "§1207 program” - see below). Implementing
regulations are scheduled to be finalized this summer. These regulanons could have a
significant effect on procurement by SDBs in those agencies that do not use an effechve set-
aside scheme such as DOD's "rule of two,” described below.

9.2.2. Agency-Specific Efforts

Departmeny of Defenye: In addition to participating in the goal-setting and §8(a) efforts,
DOD has two addinonal efforts, which are significant because DOD executes roughly 1wo-
thirds by smount of all federal prime contracts. These additional programs are part of DOD's
sffort to mest its share of the govemment-wide goals mentioned above,

- SDB shelters or nie-of-rwo ser-asides:  Contracting officers are authorized to limit
bidding on 2 particular contract to small disadvantaged businesses (SDBs) if two or more
such firms are potential bidders and the officer determines the prevailing bid will likely
be within 10 percent of the fair market price.

- SDB 10 percent bid preferences: Whenever there is full and open competition ang
procurement is based on price factors alone, contracting officers nationally add 10 percent
to the price of non-SDB bidders, and then award the contract on the basis of the revised
bids. (This is the "§1207" program. Although the spplicable statute merely makes this
tool available 1o DOD as a means of achieving its contracting goals, the Deparament's
procurement regulanons mandate its use.}’*

- Comporative usefulness of tools:  Over 60 percent of DOD's contracting with SDBs
occurs through either this “rule of two" ser-aside or through the §8(a) program; the 10
percent tad price preference has been little-used in recent years because regulations
require that the "rule-of-two” be used whenever possible, as it generally is. (See the
accompanyieg chart )

T 15 US.C.§ 636G)(5).
* 10 US.C. 2323
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« Department of Transportation: In addition to participating in the goal-setting and §8(a)
efforts, DOT manages an effort to encourage business with minority- and women-owned
firms through its grants to state and local entities.”

- Subcontracting preferences: In addition to setting goals fqr ghcontracting with women-
and minornity-owned firms, DOT requires that grant recipients (us_ually state of local
authorities) provide an additonal payment to contractors who attain certain levels 9!‘
contracting with women- or minonty-owned subcontractors a.pd who provide certain
technical assistance -to those subcontractors. The payment is designed to compensate _the
prime contractor for additional costs for assisting the subcontractors. This compensation

" incentive is up to 1.5 to 2.0 percent of the total contract.™

® Graduation from sheltered competition: Unlike the §8(a) program, the DOD and DOT
programs do not require that firms graduate from preferences, or that firms have a rnix_of
federal procurement and other business. There is, of course, the "natural” graduation which
occurs if a firm becomes bigger than the "small” business size standard established by the
Small Business Act, or the owner's wealth rises above the applicable threshold.”

¢ Certification of eligibility in these programs differs from SBA's certification for participation
in the government-wide §8(a) program. In the DOD programs, the firms self-certify that they
are qualified; in the DOT program, the state/local grant recipient is responsible for certifying
the subcontractor's status.™

9.2.3 Complementary Programs: Technical & Other Assistance

A number of agencies have other programs to assist women- and minority-owned firms seeking
procurement opportunities. These include:

" Sce, Surface Transporianon Assistance Act of 1982, Pub. L. 97-424, 96 Stat. 2100
{Jan. 6, 1983) [STAA]: superseded by Surface Transportation and Uniform Relocation

Assistance Act of 1987, Pub. L. 100-17. 101 Stat. 132 [STURAA]; Intermoda!l Surface
Transportanon Efficiency Act of 1991

T

15 US.C. § 644(g), Federal Acquisition Regulation, 8 C.FR. § 52.219-8.

? “Small” vanes with the industry, but the maximum number of employees varies
between S00 and 1500. See Federal Acquisihon Regulations (FAR) Part 19.102. The DOD

wealth test is personal assets not more than $750,000, excluding business assets and personal
residence

™ 49 CFR. part 23; 48 CF.R § $2.219-8.
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Targeted Procurement Programs: A Side-by-Side Comparison
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Abbrevintions:

- MBE = Minarity Business Enterprise

WOB = Wainan-£wned Husinesses

S0 = Sadf Disadvantaged Busiacss

STAA = Sarface Transportation Assistance Act

Notes:

*Detense data do not include $1.6 billion in prime contracts awarded to SHBs inopen competition,
*HUMBLE gouls” are 5% in the agygregate. but vary across ageacics, Yolume data inclode the Kray progrom,
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Minority-Owned Businesses

Share of Federal Procurement & Other Measures

All Businesses Federal Procurement Persons with Bachelor's Degree
from Minority-owned Firms |

Nonminority-owned

Nonminority-owned firms. : b
lirms ($152.7 B) White adults
()Ilo/ﬂ 9}60/0 8960/0
8.9% 6.4% 10.4%
Minority-owned Minority-
firms owned firms Minornity adulis
($10.6 13)
Notes:

Mionrity-owned lirms 1end o have smaller average receipts than nonminarity-owned firms. | hus while represemting B.9% al all businesses,
minority-omned lirms accounted [or only 3.8% ot all receipts,

Business data from 1987 (SBA's State of Small Business Repuent): procurcment data lrom FY 1992 (SHA' Repent on Federad Procieiment
Prelerence Guals).
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Women-Owned Businesses

Share of All Firms & Share of Federal Procurement

All Businesses _ FFederal Procurement:
Male- ' from Women-owned Firms

owned
lirens 70.5%

Male-

owncd

{firms

($177.5B)

98 4%
1.6%%
Wonmen-
owned lirms
($291)
29.5%
Women-owned

fisms

Notes:
Women-owned finns tend o have smaller average receipts than male-owaed lims,
Business data lrom 1987; procurement datg from FY 1992
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DoD Small Business Procurement
SBD/non-SDB & by preference (FY94)

($2.75B)
8(a) program.
45.1%
($6.1B)
SDB
75.4% 24.6% ($1.09B3)
non-SDB \ 4 'rule of two"
(518.7B) ®, 4 scl-aside
» ¥ 17.9%
open competition o 5.90,
($1.9B)

bid preference
(30.36 B)

Note: Approximately 90% ($2.513) of 8(a) contracts are sole-soweed: the cemaining 10% me competed anong Riad irs,

Abbreviations:
SDB = small disadvantaged business
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8(a) Certified Firms by Race & Ethnicity"
46.3%  African American

T T

1.6%
Other
6.7%
Native
25.3% American
Hispanic

20.1%

Asian American

Note: The above data is based on the number ol 8(a) firms; the distribution of contr

act dollars
includes a larger share to Hispanic and Asian.
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Distribution of Federal Prime Contracts by Minority Slalus
(for major federal agencies, FY1994)

non-snsall businegses
{$124.6 bililony

16.1%

{Al minority-owned firms-6.3 %¢

34% 8(a) firms (35.3 hitlion}

:t;' 3 % nen-Biag, minoray-uwned finns
(35 1 hilliom

F73% majonity -owaed small TTITTTINNEN
132K 2 billvony
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3.3

SBA mainiains several programs that serve small businesses gczze’ra}iy, by providing zcc&nif:a]
assistance, loan guarantees, and equity cepital through Small Business Investment Companies

{SBICs}.

-

The Minority Business Development Administration (MBDA) at Commerce provides technical
assistante and support for women- and minority-owned firms.

Several agencies maintain “Mentor-Protegé” programs which encourage majority f‘fm‘zs 10
edvise and nurture hew and growing minonity-owned firms by providing managerial and
technical assistance.

SBA's Surety Bond Program provides up to a 90 percent guarantee for bonds required of
- contractors and subcontractors on many public and private construction contracts, thereby
lowering the small firm's cost of doing business. In FY 1984, SBA approved more than
22,000 bid bond guarantees, resulting in 6,591 final bonds, for a total bond guarantee amount
of $1.08 billion. Although this program is not specifically targeted, 24 percent of bonds
went 1o minority firms; nearly half of these were Afnican-American, and one-quarter were
Hispanic,

Perfarmance & Effects

In the face of comtinuing barriers to full minonity partizipation in economic life, most of these
effonts have been very successful in expanding fedesal procurement from women- and minoniy.
owned firms. ™ Agencies first schizved the 5 percent SDB goal in 1993 and, government-wide,
prime contracis for minonity-pwned businesses were 8.4 percent of the 1otal dollsr volume. This
approaches the proportion of minority-owned businesses arsong all U.S, firms, but is considerably

below the 104 pereent minonty representation mmong adults with college degrees, ( See the
iliusiration.} ' ‘ ' <

-

In 1994, 32 of the largest 100 Afncan-Amencan owned firms and 17 of the top 100 Hispanic-
owned firms were or had been in the §8(a) program.

Between 1982 and 1991, the doilar volume of ali federal procurement contracs over $25,000

increased by 24 percent, At the same ume, contracts awarded to women-owned firms

increased by more than 200 percent. contracts awarded 1o minority-owned firms increased by
more than 125 percent,

™ The full effect of federal procurement affirmative action is found in the “ri pple

effect™ - diminished discrimination at the state and local Jevel, and in the pnvate sector. Such
measurement is inherently difficolt,
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Agency-level dats show similer trends: for example, between 1985 and 1994, contracung
with small, diszdvantaged businesses grew from 2.1 percent of DOD procurement 16 5.5
percent--an increase of mose than 53 bilhion,

Discussions with GSA cc;htracring experts revealed that subconmracting with minority~ and
women-owned firms on large federal construction projects would hkely not occur but for
federal pressure in order to meet overall goals. This is also the strongly held view of SBA

officials and of leadership in the SDB community.

While the overall goals and levels of these programs are relatively small nationwide (less than
10 percent), there appears to be a tendency for agencies to concentrate ;ha:nr minanty
contracting in certain fields — such us construction -- where there are a significant number
of existing minority firms.® While this makes operational sense, it also msans that,
practice, effective goals, set-asides, and preferences in some fields can exceed the overall
goal. Indeed, reports indicate that in a few regions and fields, set-asides account for more
than half of all procurements. (It bears emphasis, however, that there are many offsetting
situstions in which there is little or no SDB contracting done at a particular sit¢ or in a
particular subindustry.] The government contractor community has pointed out that these
types of unintended ¢ffects have taused resentment.

Some proponents of these procurement initiatives argue that they are valuable not only
because they combat digcrimination and the hingering effecss of discnmunation facing minonty
and women entreprencurs, bt also because they indirectly promote employment of socially
disadvantagsd workers and development of economically distressed areas, The very limited
evidence on these hypotheses suppests that there is, indeed, & meaningful correlation between
minority ownership and minonty workforce™ but the anecdotal evidence is that the
relationship varies considerably across sectors. There has not been adequate study of the
broader economic development hypothesis.

The data regarding the effect on business formation and subseguent success of these programs
15 limited, but somewhat encouraging: SBA statistics for FY 1993 indicare that of the 7]0
firms that were graduates in that or previous years, 56 percent were stiil fully operational
S percent had curtailed operations, 3 percent had been acquired by other companies, and 35
percent had ceased operations. Comparisons with census data suggest that the failure rates

¥ See g, GAO/RCED 94-168 {August, 1994), at pp. 24-25.

* See. 7. Bates, “Do Black-Owned Businesses Employ Minority Workers? New

Eyiéence,’ Review of Black Political Economy $1 {Spring 1988) {research by Professor
Timothy Bates, Wayne State University, Detroit, M1, basad on 1987 census data).
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of graduated §8(a) firms are no worse than, and in fact may be better than, those seen in
small businesses generally.”

9.4 Evaluations & Proposed Reforms

These programs have been the object of & number of ‘mdies, including s Cfxngfcgicnaiiy
mandated study dunng the prior Administration which reccsmmcndgd mmnzgz:};ng a:;d
strengthening the federal effort to ensure minarity- and women-owned ifizsmess parhicipation in
faderal procurement” SBA, this past August, proposed a campre'hsnsw: reform of t%xe I§8{g]
program in testimony before Congress. That proposal is responsive to the grear majority of
COMIMON Criticisms,

Generally, critics and commentators reviswing these programs have made the following points:

»  Reorganization: Sorﬂg observers emphasize the need o retionalize and coprdinate the web
of federa) programs serving minority- and women-owned firms. For example, in 1992 the
U.S. Commission on Minority Business recommended the creation within the Commerce
Depastmient of an Administration for the Development of Historically Underunlized
Businesses which would assume SBA's §8{a) responsibilities.™

«  Gredustion: The §8{a} program now reguires "graduation” afier nine years, and has phased

requirements of non-8(a) and non-federal business mix designed 1o wean firms from sheltered
competinon and dependency on federal contracung. In February 1993, of the 1,038 firmsin
the fifth through ninth year of §8(a) participation, nearly two-thirds met or exceeded the
minimum non-8{z) business fevels. Some abservers have emphasized the nzed for analogous
graduasion and business-mix requirements in the DOD and DOT programs,

»  Regional/Sectoral Concentration:  Our analysis found SDB contracts and hmited

compettion concentrated in certamn industnes and regions, which is undesirable for minority
and non-minonty firms alike. For exsmple, while DOD's overall goal for SDBs was only 5
percent, more than 33 percent of all DOD construction awards went to SDBs, and more than

¥ Census data indicate that of al) small businesses formed in 1976.78, ics§ than 30

percent survived € to 8 years, data for 1982-87 indicate that only 42 percent of black-owned

firms survive five years. See, The Siate of Small Business: A Report o the President 214-15°
{1993).

4
' See, Final Report of the US Commission on Minority Business Development (Dec.
19923,

¥ See, Final Report of the US Commission, on Minority Business Development 51
(Do, 19921 (
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two-thirds of these were awarded under sheltered competition. Moreover, in ten States, rz;orc
than 40 percant of all construction contracts awarded to small b‘usmess‘werc awa;de 10
SDBs. This concentration occurs 2t particular sites as well, where in rare instances virtually
all small business contracting is with SDBs. On the other hand, some degree Qf secto;af
concentration in SDB procurements is inevitable to "balance” the many sites and subindusmes
" with virtually so SDB participation, and huge procurements for weapons systems and tvhe
like, for which no SDBs are available as prime contractors, and still wo few as major
subcontractors. Additional efforss are clearly needed to expand SDB opporturuties tnore
broadly. e

Self.Certification: Because DOD's program is based on self<cernficanon by SDBs, 1t may
be prone to sbuse, particularly through “front companies.” For example:

- . DOD's IG investigated Tyco Manufacturing and referred the case to the US
Attorney. The company’s owner pled guilty to charges that he falsely represented
his firm as Hispanic-owned and controlled.

- Top officials of Automated Data Management, Inc. wete convicted of conspiracy
t¢ defraud the government for concezling the firm's ownership structure to
" participate in the §8{a) program.

Self-certification has obvious advantages in 1erms of reduced administrative expense and
regulatory intrusion, Nevertheless, this must be balanced with the importance of ensuring that

affirmative action measures are fair, which means as free of abuses as can reasonably be
achieved.

Subcontracting: In FY 1993, the most recent data available, small businesses received shout
$63 billion of federal contract dollars, aut of roughly $180 billion in total. About one-third
of that amount was from subcontracting  SDBs, on the other hand, received a Little over $13
billion in federal contract doliars, but only ore-sixth of that was through subcontracting,
These figures are consistent with the widely held view that 5DBs face greater obstacies 1o
subcontracting panticipation than do other small firms. The SBA and other agencies beheve
that expanding the use of SDBs in subcontracting 1s both feasible and desirable as a strategy
for creating more SDB opportunities. ‘

Other Program Changes: Several earhier analyses by the GAO, the SBA Inspector General
and commentators have raised cnocisms of the §8{a} program, several of which SEA is
moving to address by aggressively implementing tecent statutory amendments which had

languished under the prior Admsnistraton  These are teviewead more specifically immediately
below,

Past criticisms are that too many §8(a} contracts were awarded on 8 sole~-source basis, i.e.,
without competition of any kind. This crticism has largely been addressed by recent and
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pending reforms. The 1988 law reforming the §8(a) program rcqgir.cs that companies xn?the
program compete among themselves for contracts valued at $3 million or more. (There t.s a
higher competition threshold of 55 million for manufactured goods.) Currently, however,
many of the larger §8(a) coniracts are open-ended agreements that sr.arted out as small
contracts and grew well beyond the competition threshold when a contracting officer renewed
the order. To increase the number of coniracts available for competition, SBA has propesed
regulations to change this procedure so that an esnmated value will be set on these open-
ended contracts, which probably will be higher than the initial valee. This means more §8{a)
contracts will be subject 1o competitive bidding among participating firms.

Relatedly, the 1988 stature, which will be in full effect at the beginning of 1996, requires
§8{(3) companies to mantain a specified percentage of pnvate sector business while
participating in the program so that these firms are not totally dependent on govemment
contracts. As a result, §8(a) companies will have 10 compete in both the private and public
sectors.  This should improve the survival rate of firms graduating out of the sheliered
envirenment of the §8(a) program. It also makes moot an earlier criticism that §B{a} firms
were often permanegntly dependent on a sheltered federal market

In applying the test of economic disadvantage, the Small Business Act requires exclusion of
the §8(a) participant's equity in his‘her primary residence, business, and, except in community
property states, the spouse's share of the family's wealth.” Recent audits of the §8(a) program
revealed problematic practices by some firms.  These include underreporting of net worth,
high salanes and bonuses {more than $1 million per year) for several business owners, and
efforts to "sheher® resources in spousal assets and residences. Defsnders of the programs
correctly point out that the number of such abuses is smali and declining, SBA staff has been
receiving mraining in order to better determine an applicant's net worth. Nevertheless, several
of these problems are traceable not to s1aff expertise, but to provisions in the statute. SBA
has already proposed certain amendments 1o remedy this probiem ¥

* SBA measures sconomic disadvantage in 2 three-pan test: the individual’s net worth,
the financial condition of the company, and the company's access 1o credit. For entry into the
program, personal adjusied nat worth cannot exceed $250,000; during the developmental stage
of the program (the first four years), it ¢annot exceed $500.000: and during the transition
stage (the last five years), it cannot excesd $750.000. In a September 1994 audit of 50 larger
§8(a) firms, the SBA Inspector General found that 35 of the 50 owners had & net worth in
excess of 31 million; 13 of the owners, for exampie. had business equity ranging from $1 10
$9 million; five owners had personal residences valued at between $800,000 and $1.4 million.
See Audtt Report on §8(a) Program Cominuing Eligibility Reviews, Report No. 4.3-H-006-
021 {1994 Audit Report™) at 7.9 {Sept. 30, 1954}

‘ ’f’ Testimony by Cassandra Pulley, Deputy Administrator, unveiling the
Admrmistration's proposed §8(a) reforms, 1995, S$721-1:1:Avgust 9, 1994,
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On mnother matter, pending SBA regulatory changes will help reduce t.h'; extent 1o which
§8(%) contracts are concentrated among too few compunies. W?aw the requitement ﬂ:gt §8a)
companies maintain a specified mix of govemment and private sector business is folly
implemented, there will be a limit on the dollar value of the §8(a} business one company can
control. In addition, the proposed regulation linmiting open-ended contracts will mean some
of the larger §8{a} contracts wili be open to competition gnd will change hands more
regularly. Another proposed change will eliminate the distincaon between = “locai bu;i" and
& "national buy” system, thereby allowing firms to market to the government without
geographic restrictions {except for construction contracts).

SBA's Office of Governmant Contracting -also has negotiated a Memorandum of
Understanding with DOD to use §8(a) participants who have never received 2 contract. SBA
is negotiating similar agreements with other federal agencies.

Minority Employment Effects

Research has shown that minority-owned businesses have a2 tendency to hire more minority
employses than other firms” SBA belioves that in industnes such as military base
maintenance and construction, a significant number of the empiovees of §8(a) firms are
minorities, In high-technology indusines such as computer systems integration and radar
development, however, the number of minonty smployees of §8(a) firms reflects the
representation of minorities within the relevant scientific disciplines. Currently, the primary
goal of the §8(a} program is business development. SBA thinks that the inclusion of a
minority hining reguirement would be an uneconomic burden for some companies, and in
tension with the program's long-standing focus on entrepreneusship opportunines,  This
suggesis the need for 2 separate program focused specifically and directly on creating jobs
and economic development in economically distressed communities,

¥ See. T. Bates, “Do Black-Owned Businesses Employ Minority Warkers? New

Eyidcncc,’ Review of Black Pohucal Economy 3 (Spnng 1988) (research by Professor
Timothy Bates, Wayne State Umiversity, Detront, M1, based on 1987 census data).
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9.5 Couclusions and Recommendations

¢.% 1 Conclusions

Do the federal affirmative action programs relating to contracting meet the President’s tests:
Do they work?  Are they fair?

Does i work?

The several programs discussed in this section have clearly been effactive a1 increasing the
amount of Federal contracting with minonty- and women-owned businesses. This comes sgainst
a backdrop of continuing underrepresentation of minonties and women in the ranks of
entreprencurs. Agency officials believe that a substantial portion of this underrepresentation is
the consequence of current and past pracbces of sxclusion and illegal discriminanon; Adurond
now requires careful documentation of this factual predicate of discimination and its effects.
Moreover, experience suggests that contracting opportunities for underrepresented groups would
decline sharply in the absence of some form of targeted procurement. After the Supreme Court's
1982 Croson decision involving the minority contracting program in Richmond, Virginia, the
share of city contracting doflars won by minonity firms plummeted from over 38.5 percent to only
2.2 percent. (Emtrepreneurs aiso repored & sharp drop in private sector work, which they
attributed to the “signaling” effect of the public sector retrenchment.) After a new program was
designed and implemented, meeting the constitutional test of strict scruniny, the figures recovered -
to slightly above the goal of 16 percemt ™

In summary, then, the continuing justifications for these programs include:

»  Remedying discriminanon. The Federal programs are a remedial counterweight fo the
- exclusion and discriminstion that minority and women entrepreneurs continue 10 face «»
a counterweight that not only opens up opportunity t¢ do business in the federal
contracting sector, but ideally helps small disadvanieged businesses develop the resources

10 penatrate prvate markets ’

® Mainsiream inclusion. Apars from secunng individual faimess, these programs reflact a
need to buwld a stronger economy by wpping the entrepreneurial talents and drive of all
segmenis of the population--that means affirmanve efforts 1o open mainstream
opportunities to underrepresented groups

¥ The actual 12 month participaton rate for MBE's following the 1993 implementation

. was 17,7 percent.
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®  Lconomic development. These programs are often supported because they are .p.rcsumcd
to contribute to job creation and sconomic development in distressed communises. The
gvidence 15 positive, at leasy regarding employment, though not fully conclusive.

®  Pracrcality. H, for the above reasons, it is approprate for povernment 1o use
procurement activity 1 promote minornity and women emzeprenecz?hig. then the final key
congern is that the measures adopted be gffective, not empty aspirations. We must be
mindful of the pra:ﬁcai realifies of the marketpiace, and of agency administrative routines.

These preliminary findings and conclusions must be reconsidered in g:eater’dcm’l as part of the
post-Adurand review being conducted by the Attomey General and the various agencies. T‘hat
review must ascertain whether race-based programs are narrowly tailored to achieve a compalling
governmental interest, so as fo sausfy the stnct scrutiny standard of constitutional review.

Is it fair?

The above quite legitimate objectives do not imply that svery detail of any congeivable
procutement preference would be justified. There are important constraints of fairness, most of
which sre given substantial effect in the operation of the current contracting programs.

{1} Not guotas.

The contracting programs are not quotas because the statutes and regulations establish flexible
goals rather than numerical straightjackets:™ they reflect an aspiration that § percent of
contracting be with minority firms, not 8 guarantee that it will happen. Indeed, for many years
it did not happen. On the other hand, it is also clear that the goveming statutes and regulations
enable contracting officers to use the entreprensur's race and economic disadvantage, in
combination, as 8 condition of eligibility for participation in various forms of sheltered
competition. Individual contracts are get aside for 38{a) firms or SDBs only. As a practical
matter, non-minonities find it difficult 1o establish “social disadvantage® under the terms of the
taw, so the programs are in effect targeted on members of traditionally discriminated-against

* Even where one statute seems 1 speak commandingly of a rigid numerical set acide,
it elsewhere gives the sgency head authority to waive or modify the numerical target as
appropriate. See, Surface Transporiation Assistance Act of 1992 Pub. L. 97-424, 6 Stat. 2100
(Jan. 6, 1983) [STAAL: superseded by Surface Transporiation and Uniform Relocation
Assistance Act of 1987, Pub. L. 10017, Stat, 132 [STURAA].  Read together, these
provisions amount to the usual kind of flexible goal, though with a pointed Congressional
emphasis suggesting that the Secretary of Transponation would be expected 1o dsfend
carefully a decision 1o set lesser ambitions. :
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groups. Nevertheless, over 18 of every 20 contracting opportunisies (by doliar} continue to go
to nnn-:mimriry, male-owned Hirms.

(2) Race-Neutral Options

The review team examined, insofar as was possible, the consideration given ;by agencies and t_hc
Congress to various race- and gender-neutral apprqachcsx to expanding entrzprenconal
opportunities for minorities and women. Unfortunately, it is difficult at present 10 evaluate the
effectiveness of such alternatives. There is no readily availsble dara, for example, on the extent
to which non-minority entrepreneurs, who already benefit from the long-standing preference for
all small businesses, would benefit from a new preference targeted only on ecomomic
disadvamage, i.¢., on entrepreneurs below ¢ certain threshold of personal assets. We believe,
however, that moving from social and economic disadvantage to focus on economic disadvantage
orly would serigusly undermine effors to create entrepraneurship opportunitiss for minonties and
wormen, given confinuing patterns of exclusion and discrimination.

Another approach would be to provide preferences 1o firms that will perform contracis In
cconomically distressed arsas, thereby stimulating employment and economie development.
These are worthy goals, paralisling those of the Administration’s Empowerment Zones initiative.
They are, however, only indirectly related to the specific goal of combating business-related
discriminatton and opening entrepreneurship to underrepresented groups.

These two approaches are not good substitutes for one another; each has valusble objectives;
geographic targenng does not create new problems of racial exclusion, but may do little to
address the old problems of gender- and race-based enweprencunial exclusion and would help
create jobs and sconomic development ip disresses sreas.

{3) Flexible snd minimally intrusive,

As a praciical matter, some degree of explicit targeting is the only effective way to ensure that
entreprencurial opportunities are increasingly open to minonifies and women, The question
remains how best 1o minimize abuse of the program .

As a threshold matter, i is imponant to bear in mind that, largely because of race-neutral
preferences for all small businesses, non-minoriry small businesses win roughly rhree fimes as
mugh in procurement doliars as misonty firms  In that sense, the procurement structure as g
whole bencfits non-punorines far more than mnonties, and is not as intrusive or exclusionary
as would be a procuremunt sysiem in which the gnly significant preferences were exclusively for
BHROTHIES.

Nevertheless, because of the specisl scruttny focused on distinctions based on race, we have
examined some altemnatives,

Affirmative Action Review: Report to the President , p7i



s N 9N -

W

ey

[ ]
' "

-, Tighten eligibility. Eligibility for sheltered competition could be more sharply hmited
in duration or to a subgroup of those now eligible — by, for example, using 8 much more
restrictive asset test. While 8 centain measure of this is warranted to s:iz?rcss pcrc:n‘z:zi
abuses of SDB programs, & very short graduation penod would rc:;zzit n 8 very high
business faifure rate, essentially slamming shut the door to opportunity. Sxmzisﬂ;i‘ too
tight an asget test would be unrealistg, owners of businesses :apaixfc of provzdfng
essential services and goods 10 the government will very rarely be ecmomzzgai iy smggh‘ng
in an shsolute senss, since potennal to take sdvantage of entreprencurial opportunity
depends significantly on such factors as education, experience and personal financiai

secornty. :
£rpand eligibility 1o women. The system could be made less race-focused by making af!
women eligible. This is currently the case oniy tn SDB programs at Transportation and

a few other agencies.

~  Expand eligibility 10 economic disadvantage generally. The current eligibility test,
. requiring both social disadvantage and sconomic disadvantage, could be broadened 1o
"social disadvantage or economic disadvantage.” {Social disadvantage, as explained
above, effectively means membership in a discriminated-against group.) Practically
speaking, such a preference program would simply key to the assets or net worth of the
entrepreneur.  Therefore, it would not be an effective ol in areas where discrinsination

locks minorities and women out of opportunity.

Our conclusion is that the expansion of eligibility would marginally expand opportunines for non-
minorities, but that doing 5o would risk significant dilution of efforts 1o expand entreprensurial
opportunity to individuals who have waditionally been excluded by virtue of their membership
in discriminated-against groups.

{4} Transitional,

Programs should be transitional in two senses. First, an individual beneficiary should be provided
with an entryway to entreprensurial opporunity rather than a guaramee of business success,
Second, the program as a whole should have sn sgreed measure of success, so that ance equsl
opportunity has been achisved, andg the field of compennion is level, the program can swasef and
we can rely exclusively on anndiscrimination and less intrusive measures, such as putreach.

With respect 1o enryway, only the §8(a) program has s specific graduation limit of nine years,
while all SDB programs have imphoit graduation based on firm size and assets of the
entrepreneuf. Still. some form of lumit, measured in years or perhaps cumulative contract dollars,
seems highly desirable because otherwise the notion of using sheltered eompetition to provide
an opportunity 10 succeed a1 business would instead become an effort o guarantee such success,
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With respect to sunset, these procurement programs have been subject 1o & relatively intense level
of continuing review by the agencies and by Congress. Annual procurement daa are used 1o set
and track geals, and several Members of Congress have long taken & strong interest in t%}c details
of how the programs are administered. Nevertheless, additional research gnd analysis 13 m;aded
1o formulate a set of measures for when 2 given procurement program will have accomplished
enough to be declared "successful,” so that it can fairly be termmated.

{5) Balanced.

Finally, we retum fo the ohservation that these programs cause only a miner diminution in
opportunity for nonminority firms. In that respect, current programs are balanced and equitable

m the large.

The Review identified some miner, localized difficulties, however. In a few situations, the
operation of the sat asides leads © very large concenrrations of SDIB contract awards at certain
government sites, and/or in certain subindustries. This "crowding” or concentration is driven by
the appropriate desire of conmracting officials to achieve their goals by taking advantage of the
fact that a eritical mass of SDB firms happen to exist in that region or field. Current rules give
agency heads discretion 1o adjust set asides to prevent such concentrated impacts on non-SDB
firms, but such adjustments are not always made. The problem of subindustry, or sectoral
concentration of SDB firms is more complex, but also needs attenntion.  Not only i5 there some
risk of unbalanced impact on certain non-SDB entrepreneurs, there is also the danger of
effectively 1solating SDB's in particular lines of business. The goal of these programs is to open
up opportunity broadly, creaving and expanding besch heads in the mainstream economy, not
erecting enirepreneunial ghenoes.  These difficulties can be addressed by proper exercise of
agency discretion,

9.5.2 Recommendations:

The efforts of Congress and the Executive branch 1o provide equal ospportunity for minority and
women entrepreneurs bas succeeded in fostering successful businesses, but that success is neither
complete nor unalloyed. In most respects, the use of race and gender by these programs is fmr,
Significant possibilities exist, however, o sddress the remaining concerns without risking the
gains i opporiunity for minoritiss and women. At a minimum, these possibilities deserve serious
consideration by agency heads and by the Congress.

These programs providing sheltered competition for eligible firms shouid be structured with
greater pracucal flexibility, so that they promote oppornmity as broadly as possible, consistens
with effectivencss in accomplishing the imporiant goal of epening doors to those who have been
historically excluded from business oppornenities as a result af group-based discrimination and
exclusion. Therefore, we recommend that the President instruct agencies, under the leadership
of the National Ecenomic Council as follows:
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s Reforms: The Administrator of the Small Business Administration, the Deputy Director for

Management of OMB, and White House staff will jead formulaton of detalled government-
wide proposals to address abuses in the current operation of the procurement programs
facused on opportunity for minority and Women entrepreneurs. Specifically, the proposals

should:
1. Tighten the zconomic disadvantage test. S0 that business owners cannpt hide assets ‘

under a spouse’s name so as to qualify for a set-aside, reform the-asset test 1o count the
value of the personal residence and to consider the spouse’s assets (now excluded) in 8
manner snalogous to treatment of a 49 percent owner of the enterpnse.

2. Tighten m' quirements for graduation. Apply §8{a)'s @ year graduation himit to all SDB

programs, but then direct the agencies, with White House coordinanon, to establish more
sophisticated objective industry-specific criteria for determining when any :nd:vu%uai firm
“develops” beyond the need for sheltered competition. Agencies should consider, for
example, establishing caps on the dollar value of contracts, plus a cap on total dollars &
single firm can win through sheltered competition, varying by industry if appropriate. These
measures will also reduce the concentration of §8{z) awards among & limited number pf
successful firms,

3. Enforge sin afeg gainst fron pass-thrpughs.  Create 2 uniform,
ceraification process for all SDBs. {Where feasible, specially licensed private firms should
gonduct the centificatons, by anslogy with the role of independent certified public
accountants.) Require certification audits at time of first contract and penodically thereafier
to venfy continumng eligibility and to monttor for “fronts” and "pass-through” companies.
Increase penalties.

abli asures 1 reduce regional/ind concentrations. Direct the agencies, with
White House coordination, to exercise oversight to prevent excessive use of sheltered
competitton in particular regions or industries. Direct the agencies, with appropriste
imeragency coordination, to determine industries/areas where sheltered competition programs
may be phased out based upon successful inclusion.

»  Adarand compliance: In accord with the Drrective iss;zcd.by the Presidens, the agencies will

examine the extent of continuing patterns of discrimination and exclusion in the industries
and regions with which they do business. Agencies should use those findings to develop
gwidclines for measuring when minonty and women entreprensurs have schisved a full
measure of equal opportunity 1o parncipate in the economic mainstream, making sunsst of
the programs sppropriate. {The Aftorney General has the leadarship role as regards the legal
aspects of this task, and the White House staff will provide any necessary injeragency
coordination of policy considerations )
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Empowerment contracsing. Under the leadership of the Community Empowerment Board
chaired by the Vice President, sgencies should develop an “empowerment conmacning”
program o target procursment dollars on small firms jocated in communines suffenng
persistent, severs economic distress, or employing a substantal number of workers from those
communitizs. Looking beyond the issue of fair and effective responses to discrimination, we
must recognize that thers are communities and regions in our country where the free
enterprise system is not working to provide jobs and opportunity.  Although the
Administration has taken several steps 10 help poor communities directly — including, for
example, Empowerment Zones, Community Development Banks, the reinvention of HUD,
and more effective enforcement of the Community Reinvestment Act - more is needed. This
initiative would help bring jobs and cconomic development 1o areas in great need.
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10. EDUCATION AND HHS POLICIES & PRACTICES

1L Overview

Several DoEd and HHS programs are targsted on the basis of race, gender or disability, Most
of these are programs designed to tncrease the representation of minorities or women in certsin
profassions or fields; others support institutions that have a high enroliment of racial and ethnic
minorities. Faderally funded minority- or gender-targeted scholarships are one strategy for
accomplishing increased representation of minorities or women in centain professions. However,
most such scholarships are funded by non-federal public and private sources (e.g., institutions,
private foundations, and state and local govemments) and are not, therefore, "federal programs,”
Federal policy is formally relevant only because such efforts must comply with federal civil rights
laws when institutions are recipients of federal financial assistance. Finally, it bears mention that
most of these programs at DoEd and HHS are targeted by race or gender on the basis of express
Congressional awhonzation to use such criteria, rather than based on some more general
delegation of authority.

16.2  Policies & Practices.

16.2.1 Programs to Increase Represenzation in Certain Fields
ﬁag&_ !{—IHS and the National Service Foundation {NSF) operate several programs that have as
theizr primary purpose increasing the representation of underrepresented groups in certain fields

and eccupations.  The justificanions for addressing this underrepresentation extend beyond
distributive justice to remedying the specific continuing effects of discrimination in some

institutions and fields, improving the quality of participating institutions by supporting the

diversity erincal o that quality, and secunng for the naton the broad pool of human resources
needed for competitiveness and progress in the decades ahead, Almost all of this suppon is
provided as assistance 1o institutions, rather than direct assistance to individuals, Many of these
programs are minonty- andéor gender-targeted, that is, they employ group membership {or an

INStIUtion’s attention to targetsd groups) as & condition of ehigibility, Iustrative examples
include:
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The Program To Encourage Minoritv Students to Become Teachers: This DoEd program

provides grants to institutions of higher education with schools of education, and is designed

" 10: (1) improve recruitment and training opportunities in education for minonty individuals,

including minority language individuals; {2} increase the number of. miqoﬁt)' teachgrs n
elementary and secondary education; and (3) identify and encourage minorty students in the
7th through 12th grades to aspire to and prepare for careers in elementary af'ld secondary
school teaching. The program prepares and places minority studcms‘as lca;hcrs in clementary
or secondary schools with at least 50 percent minority enrollment, including urban and rural

public or private nonprofit schools. _

The Faculty Development Fellowship Program: This DoEd program provides grants to
institutions that have a "demonstrated record of enhancing the access to [graduate education
for] individuals from underrepresented groups." The grants support fellowships for the
continuing education of mimority faculty members, defined by statute to include “African-
Amencans, Asian Amencans, Hispanics, Native Americans, Pacific Islanders, and Native

Hawaiians.”

Institute for International Public Policy: This DoEd program is designed to increase

significantly the number of African Americans and other underrepresented minorities in
international service, including private intemnational voluntary organizations and the foreign
service of the United States. It provides a single grant to a consortium of higher education
institutions to establish and administer the Institute,

National Science Foundation Programs: The NSF administers programs designed to
address underrepresentation of women and minorities in the fields of science, engineering, and
mathematics. For example, the NSF funds the Graduate Fellowships for Women in
Engineering and Computer and Information Science Brogram, which is designed to increase
the numbers of women entering these two fields. This specific program provides funding to
individuals; however, some NSF programs direct their support to institutions.

National Institutes of Health (NIH) Programs: Pursuant to statutory direction to "increase
the number of women-and individuals from disadvantaged backgrounds (including racial and
ethnic minorities),” NTH {part of HHS) supports underrepresented minorities in research and
education programs. This was approved by Congress in the 1993 NIH Revitalization Act.
Most of these programs are minonity-targeted, although that is not expressly required in every
statute. Examples include:

- Dational Center for Research Resources (NCCR] Minority Initiative provides grants to

high schools to support underrepresented minorities interested In certain natural sciences.
The program leaves to the school to determine which "ethnic or ractal group{s are]
underrepresented in biomedical or behavioral research.” The program description notes
that nationally, Black Amenicans, Hispanic Amencans, Native Americans and Pacific
Isianders, are underrepresented in these fields.
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- Minority_Predoctoral Fellowship Program supports individua]‘PhD: and IM.D./’Ph.D.
candidates who are mambers of groups underrcprcscme‘d in the biomedical _sc:cm.:'cs.‘ T_he
applicant's institution defines which groups are eligible, but NIH gives "prionity
consideration® to "African Americans, Hispanics, Native Amencans Alaskan Natives, and
Pacific Islanders.” This program provides funding vo institutions. The institutions then
administer the program to a large degree, “tailonag” it to their needs.

HHS also administers programs that target the “disadvantaged.” HHS$ dcf’fnes ”éisg@v&mage" in
race- and gender-neutral terms; however, from year 1o year, HHS sets funding priorines th‘az may
use, for example, race or ethnicify as one of sevaral factors in funding, or that may rely instead

on outreach.

Foderal Henith Prafessions Education Programs: HHS currently administers over 40
programs concerning the educanon of health professionals. Most of these programs are
designed to assist “disadvantaged populations” and sre race- and gender-neutral. These

programs serve large percentages of underrepresented minorities. For example:

'~ HHS' Scholarships for Disadvantaged Students: This program provides grants to
institutions that serve students from “disadvantaged backgrounds,”™ defined by HHS

regulations as students from low-income familiss or "from environment(s) that hafve)
inhibited the individual from obtaining the knowledge, skill or abilities required to enroll
i ... a health professions school. ™ Under this program, special statutory consideration
is direcied to institutions with underrepresented minority enrollment in excess of the
national average. OF the 7,500 students who participated in the Scholarships for
Disadvantaged Students (SDS) program, more than half were underrepresented minorities,

- Of the 108 participants in the Disadvantaped Health Professions Facolty Leoan
Repavraent Program, 77% are African-American, 11% Hispanic, and 11% disadvantaged
whites. This program encourages graduate students from disadvantaged backgrounds,

tncluding Cavcasians, 1o become teachers, helping them to pay-off loans, if they agree
1o beeome Professors,

[Note-  The Administration receatly proposed consolidating thess programe into five
“elusters”, Senators Kassebsum and Kennedy have co-sponsored 2 similar measure. One of
the clusters addresses "menonty and disadvantaged wraining.” snother addresses diversity in
furse tramng programs }

AT USC £ 2938 '

¥ 57 Fed. Reg 8347 (1992
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While the measures in the following three subsections lie outside the focus of this Rgvzcm_ we
mention them by way of comparison to note the variety of efforts designed to promote mclusion.

18.2.2 Support for Minovity Fustitutions

A second set of programs provide targeted assistance to institutions that serve {or historically
have served} a high proportion of minorities. These efforts include: :

» Suppert for HBRCUs: Sc?crai DoEd and NSF programs provide assistance to the 103

historically black colieges and umversities ("HBCUS"). Funds for thess programs may be
used for a vanety of purposes - including programs w establish development offices;
strengthen  physical, financial, and academic structures and resources, purchase
telecommunications equipment; establish outreach programs; and help HBCUs gain access
o private-sector financing. (Admissions policies of these institutions are, of course,
nondiserminalony. )

Support for Hispanic-Servine and ority-Serving Institetions: DoEd's Hispanic-Serving
Insututions Program makes grants 1o institutions with an enrollment of at least 25% Hispanic
students (of which 50% must be low-income, first generation college students and an
addinonal 25% must be low-income or first generation college students). One component,
the Strengthening Institutions Program, makes grants 1o institutions with at least 50 percent
minonty student envollment to enable these institutions to expand and improve their capacities
10 serve munority and [ow-income students.

18.2.3 Programs o Serve Special Needs

DoEd also administers 2 number of major programs for individuals with special needs, including
programs for individuals with disabilities and for individuals with limited proficiency in English.

IDEA: - The Individuals with Disabilites Educanon Act ensures that all children with

_ disabilities have available to them appropriate public education designed 10 mest their unique

needs. This is accomplished through formuis grants 1o states. 75% of which is passed
through to local education agencies, and through compentive grants for research, training,
demonstration, and technical assistance

The Rehab Act: The primary purposes of the Rehsbilitation Act are 1o {1} provide
vocational rehabilitation services to individuals with disabilisies 10 prepare for gamnful
employment; (2} provide independent hiving services 1o individuals with severe disabilities
to enhance their independence, productivity, and quahty of Life; {3} increase the number of

qualified Personnci who are waned to deliver rehabilitavion services. and {3) conduct
rehabilitation research,
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seRelated Programs. The Department also supports a number of programs fargexed
smdezs with Limited proficiency in English. These include the Bilingual Education Act
(which is dedicated to expanding the capacity of school districts to educate these students)
and the Migrant Education Program {which provides funds for States for suppiementary
education services for the children of migram agricultural workers and fishermen.)

16.2.4 Efforts to Ensure Access

Finally, apart from progfams directly or indirectly supporting training or outreach for indisfédua?s,
DoEd and the NSF also undertake broader activines that further squal opportumity for

traditionally underrepresented groups. These efforts include:

WEEA: The Women's Educational Equity Act Program promotes gender equity in edutation
by making granis and awarding contracts 1o educational sgencies for rescarch and
development of strategies to support gender squity and for projects that implemen: effective
gender eguity policies and programs in schools. Relatedly, the NSF's Women and Girls
Program alse supports programs which develop and implement gender equity policies from
the grade schoo! level through the graduate school level.

Advisery Activities: Many DoEd programs establish advisory or governing boards, councils,
or panels and in many cases, the membership of these entities is specified (or diversity is
encouraged) based on race, gender, or disability. For example, Goals 2000 requires that local
improvement plans be developed by a panel that is “representative of the diversity of students
and the community with regard to race, language, ethnicity, gender, disability. and
sociceconomic characteristics,”

10.3  Performance & Effects

Relatively few of these programs have been formally swudied or reviewed. The more significant
efforts include:

HBCUs: Since their crestion in 1963, the programs supperting HBCUs have never been
tharoughly evaluated, however, in FY 1995, Congress appropriated $1 million to evaluate
suppont for HBCUs,

The IDEA program has been closely examined, and the consensus view is that this program
has significantly contributed to & steady decline in the dropowt rate for children with
disabilities and an increase in their graduanon rate, over the past five years. The number of
children served and the number of teachers serving these children have slso tnoreased.

In 1994, the GAO issued & formal evaluation of the WEEA. Jis primary finding was that the
WEEA program supporied direct services to & small number of girls and women: the GAO
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recommended that program resources be devoted to eliminating systemaric inequitable policies
and practices in schools.

Health Professions: In 1994, the GAO also reviewed the vanous HHS programs imcf)dcé
to increase the representation of underrepresented groups in z.hz health professions,
Emphasizing that data in this ares are inadequate, the study found, in relevant part, that

. The representation of African-Americans, Hispanics, and Native Americans in health
education and practice is increasing.

- Evidence that this increasse will improve access to care in undeserved areas Is
"inconclusive.”

«  *Evaluations ... have not conclusively linked these programs 1o changes in the supply,
distribution, and minority represertation of health professionals”

However, as regards the imporiange of remedying the problems of undes-representation in the
health professions and various research fields, HHS credits several far more thorpugh
published studies and articles referenced only in passing by the GAQ. These studies indicate
that: minority health professionals are considerably more likely to work in undeserved
communities;” "bedside bias” toward minority patients is more likely to oceur in institutions.
where there are few minority professionals’” minority researchers are more likely to bring
special sensitivities to medical research problems relating to minority populations and

" Instituie of Medicine, Balancing the Scales of Opportunity: Ensuring Racial and

Eihnic Diversuy in the Heolth Professions. p. 16, Huckman, Beverly B, and Rantenbury,
Bruce, "The Nezsd 10 Bring Mors Minonty Students into Medicine,” American Medical News,
35 {29}, p. 39-41 (1992); Nickens, HW., "The Reuonale for Minority-Targeted Programs in
Medicine in the 1990s." Joumal of the American Medical Associgrion, 267 {17); p. 2390-95

- {1992), Council on Graduste Medical Educatian, Third Report: Jmproving Access to Health

Care Through Physician Workforce Refarm  Directions for the 213 Century, p. 13, 19-2)
(1952) ‘

"‘ Nazanio, Senta, "Treatng Deoctors for Prejudice; Medical Schools Are Trying to
S;nsztm Students 1o “Bedside Bias™ Los Angeles Times, Dec. 20, 1993 Blendon, Robert J.,
Aiken, Linda H., Freeman, Howard E., and Corey, Chnstopher R Access 1o Medical Care for

Biack and White Americans.™ Joumnal af the American Medical Association, 261,
p. 280 {1989}
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communities:™ and minofity professionals are more likely to provide training and mentonng
NP %
to members of minorty groups.

104 Concerns & Complaints

These programs have generated listle controversy and few complamnts. Typical of the 1solated
objections are:

+  An East Indian student filed 2 Title VI complaint against Marquette University regarding its
Minority Engineering Scholars Program, which was funded through NSF's Research Cargcrs
for Minority Students (RCMS) program. The student charged he was discrimuinated against
on the basts of his national ongin. NSF had earlier determined that Asians were not
underrepresented in sciences and engineering (but that "Amenican Indians, Blacks, Hispanies,
and Native Pacific Islanders” were). Accordingly, the Department of Education's Office for
Civil Raghts (OCR) found insufficient evidence of & Title VI viclstion. OCR reasoned that
the NSF was authorized by Congress to devise programs 1o increase minority parucipation
in science and engineering, and thus that the RCMS program was not in violation of Title V1L
From a broader perspecive, OCR's findings reflect the understanding that tying benefits o
group membership is not an end in itself, but must reflect the central policy purpose of
opening opporunity o groups by virtue of their underrepresentation. Moreover, in as much
as a race-conscious program smust be narrowly tailored 1o serve the compelimg national
mnterest in removing barriers and broadening participation in critical research sectors, that
tailoring must recognize when & specific minonity group is no lonper underrepresented.

+ The HHS Schelarships for Disadvantaged Studenis (SDS) program provides grants to
institutions to support the recruitment and training of disadvantaged nursing students (and
does so without a preference for race or gender). SDS regulations published in 1991 require
that, in order to qualify for SDS assistance, an institution must have at Jeast one minority
faculty member. Wichita State University's application for an SDS grant was denied because

it did not have any minority faculty. A faculty member from the University wrote to Senator
Dole, who forwarded the lerter 1o HHS. '

The Department replicd that the minority-faculty requirement is implicit in the authorizing
legislation, which requires that a qualifying institution have a3 program “for recruinng and

* Lillis-Blanton, Marsha and Hoffman, Sandrs €. *Conducting an Assessment of Health
Needs and Resources in @ Racial/Ethme Minonty Community,” Health Services Research, 30
{1}, p. 229 (199%). This article references the Tuskegee Institute study as fzaving 2 legacy of
mistrust, particularly in Afncan Amenican communities, of research, ‘

* Institute of Medicine, Op. Cit., p. 19; COGME, Op. Cit., p. 29.
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retaining minority faculty.™™ It is HHS' vimy that an ins;ifuﬁs}n cannot *retain” minc_am.'y
faculty unless it Aas minority faculy. that in a competitive appltcanon program, it is
reasonable to take past success al recruiting minonity facu!t}{ Bs evidence of commitment to
serving minority students effectively, and that 181 ntfa:r ‘inst.lmnans were able 10 s_at;sfy {hrs
eligibility condition. The faculty member argued that institusions that are amarcsted“m se.rvm§
disadvantaged students sometimes lack the financial resources to compete for "qualified

minority facuity.,

« During 2 subcomnﬁi;tcc hearing, one Representative asked the Assistant Secretary for
Postsecondary Education why the Department supports HBCUs, which the Repres_enzazzve
characterized as segregsated institutions. The witness responded that (i} these instutions are
open 10 all students; (ii) Congress chose to sirengthen thess insutunions because of their
unique role in serving populations who were historically danied access 1o postsecondary
education because of their race; and (Hi) the statutory definition of HBCU does not require
a school 10 have a predominantiy African-American student body in order to qualify as an
HBCU.

10.5 A Note on Minority-Targeted Scholarships

Minonity-targeted scholarships include both {i) scholarships for which sumonity status is the enly
requirement for eligibility (i.e., where minority status is & necassary and sufficient condition) and
(i1} scholarships for which minority status is one of several requirements for eligibility {i.e., where
minority status is a necessary but not sufficient condition). When public resources or institutions
are involved, such programs are subject to strige constitutional scrutiny under Adarand and
previous caselaw, '

10.5.1 Current Use of Minority-targeted Schotarships

The GAQ, in 2 1994 study found that at the undergraduate level, scholarships (from all funding
sources) for which minority status is the only requirement for eligibility are rare, sccounting for
less than 0.25% of all scholarship monies; that scholarships for which minority status is one of
several requirements for eligibility represent sbout 3% of scholarship monies; and that
scholarships for which minonity status is ons facror among many considered are somewhat more
common. On the other hand, DoEd officials note that there are cauntless scholarship programs
which are limited to white students. at least de Jacte, because of some condition on famiiy

orgins, membership in some social or fratemal organization, family affiliation with the particular
school; e,

® 42 USC. §293alb)2),
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| A few GAD case studies Hlustrate the use of minority-exclusive and minority-designated

scholarships

» At a small public coliege, less than one percent of the smdcm_body i$ manority. "I'hc school
initiated minority-targeted scholarships in 1872, paying the difference kem&;w in-giate and
'out-of-state tuition (about $3900). The school believes these scholarships are useful,
particularly for recruiting minonities from out-of-state (the State popuf‘m‘m? i 95% ‘wl'n_te).
Reacting to the Bush Administration's 1991 policy, questioning the gen‘mss;bzhty of minonty-
targeted scholarships, the school suspended its program; as a result, in 1952 only one minarity
student received assistance {compared to the usual $ or so students).”

« At a povate law school, the student body is 8% minority. Neatly half of the minony
students receive minority-targeted aid. The school imitiated mimnonty-targeted scholarships in
1984 as part of a broader mingrity-recruitment strategy; the effort has had sigmficam effects:
the minority representation has nisen from 2% io B%. School officials consider the
scholarships "vital™ because (i) they signal the school's senousness about diversity, and (ii)
they allow the schoo! to compete with other schools in order to achieve diversity benefitring
that instirution ™

-x At an undergraduzie school of a private university, the student body is 14% minority, Half

of these students receive minonity-targeted assistance. The school's program {established in
1970) serves students from "disadvantaged” backgrounds based on financial need. Each year
the program serves a few needy white students - officials offered the example of a srudent
with two blind parents. The program has been successful at recruiting minority students: in
1969, minorities accounted for 2 percent of the student body, in 1989, they accountad for
16%. When financing for the scholarships declined briefly in 1972, the number of African-
Araerican students dropped by more than 50%.%

*

1882 Federal Policy

In late 1990, organizers of college football's Fiesta Bowl pledged to set aside certain proceeds
from the game to establish minonty.targered scholarships st the paricipanng schoois. The Bush
Admimstration’s Department of Educstion snnounced that such scholarships might be illegal
under Trtle V1. Howeves, after a leagthy review and public comment, the Department, in 1994,
promulgated new policy gudelines regarding how Title VI would be applied to minority-targeted
aid. Those rules permit the use of race as a condnion of ehigibility for financial aid in order (a)

" See “Higher Educanon Informaton on Minonty-Targeted Schotarships® United Stares
General Accountmg Office, Pp 68.7) (1994} ’

®othd, .76

¥ othd, 82.88
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1o remedy past discrimination or (b} to promote diversity, provided the measure is narrqwi;i
tailored, A measure is "narrowly wilored” if (1) race-neurral means would have been incffective,

{2} 8 less extensive or intrusive use of race would have been incffectivei {3? t}z‘e measure 15 of
limited sxtent and duration, and is applied in a flexible manner; {4} the instinution penod‘sca] iy
reviews the continuing need for the measure; and (5) the effecton nonbmcﬁa:afms is sufficiently
small and diffuse go as not to unduly burden their apportunity to receive fingncial ad. DoEd and
DO believe these guidelines satisfy the constitunonal tests established by the Supreme Court.

A number of schools have been working with the Department of Education to tailor ‘their
scholarship programs to the. Department's 1994 guidelines swjisich c_:a?lczi for race»b&?cé
scholarships to be periodically reviewed 1o access their continuing fustification and 1o éezmn:‘nc
whether less racially exclusive means can achieve diversity goals. For examnple, 8 community
college in Florida funded scholarships for minority students when the school was SQ percent
white but the schoo! had not reevaluated its scholarstip programs to access whether consideration
of race was still warranted. After meeting with the Assistant Secretary of Civil Rights, the school
sgreed to adopt racially nuewal need-base scholarships as a method to continue achisving
diversity in the student body without considering race.

10.8.3 Additional Obsereations

In general, the Department of Education believes that there is a virtual consensus within the

- higher-education community that minority-targeted scholarships are essential 1w meeting schools’

diversity and remedial needs, and that race-neutral spproaches will not always be reasonably
effective.

To redress the lingering effests of past discrimsination, the University of Maryland established 8
merit-based scholarship program (the Banneker scholarship program) for which only African-’
Americans are sligible. An Hispanic student challenged the constitutionality of this program and
a district court rejected the chalienge, emphasizning that the program was & narrowly-tailored
remedy for past discrimination. However, in Podberesky v. Kirwan,'® the Fourth Circuit
overturmed that decision; the Supreme Count declined to review the case.

By denying the University's request, the Supreme Count mersly declined 1o hear the appeal
requested by the University of Marviand i the Podberesky case. it neither ruled against race-
targeted scholarships, nor affirmied the decision of the Founh Circuit Court of Appeals that the
University had not submitied sufficient evidence 1o justify the Banneker scholarship program at
issue. The Deparrmem of Education's policy on racetargeted student financial aid has not
changed as a result of the Supreme Courf's recent acuon  Race-targeted student aid is legal in

many circumstances as 2 remedy for pant diseriminalion of 22 a 109l to achieve a diverse student
body.

' 38 F.3d 147 (1994), cent. demed, 115 8§ Cu 2001 {(1995).
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On the other hand, responding to the controversial nature of race-targeted scholarships, some
institutions have modified their efforts. At present, according to HHS and DoEd, thgrc are
insufficient data to conclude that such approaches would be acceptably effective in producing the
desired remedial and diversity benefits. Despite the promising result in Colorado, wathout furthler
expenimentation and research the nisk is too great that nationwide adopnion of such measures will
dilute targeted resources at a time of increasing fiscal pressures. Such_ re_search should be
undertaken expediticusly to determine whether race-neutral altemanves will, in fact, work.

Finally, some observers have expressed skepticism about whether minor@ty-targctcd ‘scho_lqrships
actually expand opportunity by "growing the pool." These observers believe that_umversmcs are
simply bidding for-a finite number of qualified minorities and that real growth in the poql will
require far more investment in secondary and primary education, rather than simply financial aid
at the university level. Defenders of targeted programs agree that continued efforts are needed
on the investment front, but argue that post-secondary education as a whole is far more inclusive
than it would be without these affirmative efforts. The number of minority and women students
prepared for and interested in further education may be influenced by the degree to which
genuine opportunity is available and outreach is effective.

10.6 Conclusions and Recommendations

Do the federal govenment's affirmative action programs relating to education, health and

- human services meet the President's tests: do they work, and are they fair?

10.6.1 Corcilusions
Does it work?

Because education is so fundamenta) to virtually all aspects of social and economic opportunity
in America, the federal government's affirmative action programs in this area seek not only to
deter and remedy discrimination, but also to promote inclusion of underrepresented groups. The
fundamental problem addressed by these targeted programs in HHS and DoEd is the continuing
underrepresentation of historically discriminated against groups in key professions and in
institutions of higher education. Agency officials and experts generally agree that among the
important factors explaining the underrepresentation are current discrimination, past
discrimination, and the lingering effects of that past discrimination -- including direct and indirect
effects on both individuals and on institutions. |

This problem remains a critical challenge because:
- Remediation: A great many institutions and professions have never made an effective.

break with their history of discrimination and exclusion. Whether one looks at the
statistics on continuing illegal discnmination, at the report of the Glass Ceiling
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Commission, or at the glacial pace with which patterns of historical exclusion are reversed
in specific sethngs.

Opportunity: Increasingly, educational institutions are the engines of ::ppormnizyﬂ in the
economy, and education is often the first rung on the opportumity ladder. Ensur;ng the
inclusion of underrepresented groups therefore remains an invaluable tool for making the

promise of equal opportunity & reality.

. Wasting no walent: As the President has stated, the compernitiveness of our companies and
economy depends upon building an inclusive gconomy 30 that we create the opportunity
and encouragement owed every American to develop their talents to the fullest of their
potential, and use those talents productively. The inevitable result will be stronger
families, businessas and communities. Indeed, in science, higher educanon and several
other fields addressed by Federal programs, studies project dangerous shonages of talent
if we continue to draw the ranks of those professions so overwhelming from among white

males only, .

- Quality: Finally, there is broad agreement that diversity is critical to the quality of certain
) institutions and professions. While higher education is the most familiar example of this,
the biomedical and life sciences are another. Officials at HHS and NIH point out that
rraining and support for underrepresented groups 15 one means, albeit very imperfect, of
providing a workforce of service providers likely 1w be concerned with undeserved
populations. There is an added purpose, however, in ensuring that research agendas over
time reflect the full range of sociery's needs: experts state, for example, that parucipation
of minonties and women in biomedical research helps ensure not only that key questions

are being addressed, but that the questions are even asked in the first place.

The evidence as 1o whether these particular programs meet these goals is positive but incomplete.
The participation of women and minorities at every level of education has dramatically increased
in recemt decades; these programs have played a positive rele in that progress, but it is difficult
to quantify how much of that improvement is due to affirmarive action, and how much to other
societal and policy factors. The studies referred to sbove indicate that program effacts have been
positive; however, they also suggest more work needs to be done.

s o foer? .
We conclude that these DoEd and HHS programs have few adverse effects on nonbeneficiaries,
and that in peneral the ¢nticisms rased can be answered. Concerning minority-targeted
scholarships, for example, DoEd estimates that only 40 cents of every 31000 in Federal
educanonal assistance funding 15 devoted to such targeted programs; they should be understood
as a very minor element of an overall, balanced, opportunity strategy addressing many needy
populal:ons and several natonal purposes. More broadly, these programs serve strong national
iterests related to the effecuve remedying of discrimination, root and branch, and the sscuring
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of a full measure of opportunity needed to create strong institutions and & strong economy for
the future. '

10.6.2 Recommendations

» Instruct the Office of Management and Budget to work with agency heads to ensure that each
agency has appropriate plans over time to conduct continuing reviews on the effectiveness
and faimess of any program using race or gender as a condition of eligibility or as a key
factor earmarking funds. '

® Instruct the Office of Management and Budget to work with agency heads to ensure that
equal opportunity objectives and measures are included, where appropnate, in the
implementation of the Government Performance and Results Act.
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11. OTHER FEDERAL POLICIES:
THE FEDERAL COMMUNICATIONS COMMISSION,
AND THE DEPARTMENTS OF TREASURY AND AGRICULTURE

In addition to the various classes of programs discussed above, there are a number of other
federal efforts that are noteworthy. This Part discusses several such programs.

11.1 FCC Programs
11.1.1 Policies & Practices

In 1978, after convening a conference on minority ownership policies, the FCC concluded that
the perspectives of minorities and programming directed specifically to minorities were
inadequately represented in the broadcast media, and that adequate representation of minority
viewpoints was necessary for both the minority and non-minority communities. The agency
determined that increased minority ownership of broadcast enterpnises was needed to ensure this
diversity of views and programming. (In Metro Broadcasting,'”' the Supreme Court later relied
upon Congressional and Commission findings that minonity ownership increased the diversity of

- broadcast programming.) The agency also determined that various other methods of encouraging

more programming diversity that pre-dated 1978, e.g., consideration of minority status in
comparative hearings, had not been fully effective.

Since that time, the FCC has undertaken a number of initiatives. Most prominently, since 1994,
in response to Congressional directive, the Commission has fashioned measures to ensure that
smaller businesses, including businesses owned by minorities and women have opportunities 10

participate in the auctions of personal communications services and other new spectrum-based
technologies. '

A summary of the principal FCC policies and practices regarding minorities follows:

* Auctions for personal communications services: In 1993, Congress authorized the FCC
to conduct auctions to award licenses for communications technologies which use the
electromagnetic spectrum. Since implementing this authority, the FCC has raised over $9
billion in auction revenue for the U.S. Treasury. In authorizing the use of auctions, Congress
directed the FCC to "ensure that ... businesses owned by members of minority groups and

101

Metro Broadcasiing v. FCC, 497 U.S. 547 (1990).
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women are given the opportunity to participate in the provision of" spectrum~§35ed services,
and, for such purposes, consider the use of tax certificates, b:ddmg credirg, and other
procedures.'® The FOC created bidding credits, tax certificates, and installment payment
plans for women and minonity-owned businesses in these auctions in order to gvercome the
problem of general lack of capital access by these groups. In the fourth aucnion, scheduled
to be held in mid-1995, the FCC created special measures for smaller entities, with enhanced
measures for smal! businesses owned by minorities and wamen. However, ‘these measures
provided by the statute and FCC implementing rules were constitutionally challenged, and the
auction was initially-staved by a federal coun. That case was recently sertied and the auction
will take place later this summer.

Fearing additional constitutional challenges to the fourth auction in the wake of the ddarand
decision, many rmunonty- and women-owned businesses urged the FCC © modify its rules
by eliminating race- and gender-conscious measures. The FCC has proposed o do so, but
the proposal would apply only to the fourth auction. The FCC plans o continue 10 explore
ways to preserve race- and gender-based rules for subsequent spectrum auctions,

Consideration of minority status in comparative broadcast hearings: The FCC considers
minority ownership in administrative proceedings to grant new broadcast licenses. Minority
ownership 1s considered a plus in so-called comparative hearings, and weighed together with
other relevant factors. These factors include diversification of ownership, proposed service,
past broadeast record, and efficient use of frequency. This program was upheld by the US.
Supreme Court in Merre Broadcasting. For several years, the Commission's appropriations
statute has prohibited it from re-examining this policy.

Efforts targeted at women in comparative broadeast hearings: In 1978, the FCC
extended 1o women-owned businesses its policy of awarding comparative credit in hearings
to award new broadcast licenses. However, in 1992, the D.C. Cireuit — in an opimon by
then-Judge Thomas over a dissent by then-Chief Judge Mikva - struck down the FCC
preference favoring women applicants  In Lamprechr v, FCC™ the court found no
correlanon  demonstrated by the FCC berween women ownership and  diversified
programming. The FCC has not attempted to reinstate this gender-based preference,

Distress sale policy Under this policy. 2 broadcaster whose license has been designated for
tevocanon or whose renswal has been denied can assign the license to an FCC-approved
minenty enterprise, and thereby avoid the otherwise applicable transfer restrictions. The
purchase price by the minronty ennty must not exceed 75% of the fair market value. This
poltcy has had s minuscule impact because very few stations are subject to distress sales, and

AT LS C £3090)(4HT), (D)

958 F.2d 382 (D.C Cir 1992)
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they tend to be smaller radio stations. For several years, the Cgmmissian's appropriations
statute has prohibited it from re-examining this pohicy. This policy was 3%50 upheid by the
U.S. Supreme Court in Merro Broadeasting.

« Tax certificate policy (the “Viacom" issue) Under FCC's tax certificate policy (carned out
pursuant to § 1071 of the Imternal Revenue Code™) and the Commission’s current
sppropriations statute, an owner of a radio or television station can sell to a minority-owned
enterprise {the minonty buyer must maintain both legal and actual control over business
operations}, and thereby defer capital gains and/or reduce the basis of certain depreciable
property. This program ofien jowers the price of the station for a minority buyer, thus
overcoming the general problem of lack of minonty access 1o capital. This program was the
one most frequently used in the wansfer of licenses (0 minorities. In the fall of 1994, the
FCC proposed reforms in the § 1071 program. Before the issues could be fully sxplored,
Congress in April 1993 repealed the authorization for this program, attaching the repeal o
an unrelated provision.

11.1.2 Performance & Effects

Until Congress authorized the use of auctions o award new personal communication services
licenses, the FCC had given away licenses for free. _The FCC believes that absent ffirmanive
measures to foster participation by small minority- and women-owned businesses, the use of
auctions to award licenses would have erected a formidable new barrier 1o their participation in
the telecommunications revolution, affecung an industry which is owned aimost exclusively by
non-minonty white males.

We now have some data concerning participation by minority and women owned businesses in
auctions for licenses to provide communicatiens services, three of which have already occurred.
In the first auction, which attracted very bugh bids for 8 small number of nationwide licenses, no
women- of minority-owned businesses won  However, in the next auction, which involved $94
local licenses for much smallet buds, munonty businesses won 23 6% of the licenses and women-
owned businesses won 38.2% of the licenses  In hight of the results of the first auction, the FCC
made some changes in its system of benefits for these groups, and in the third auction, which
invelved 30 licenses for large regions, spproximately 35% of the licenses were won by women-
and minority-owned businesses '

Although the FCC has been barred by Congress m recent years from utilizing its funds to
evaluate cenain of its minonny broadcast ownership programs, existing data and anecdotal

26 USLC § 1071

' FCC, “Kepresemation of Minonties and Women Among FCC Auction Winners”

(4717795},
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svidence demonstrate that the FCC's sfforts have encouraged a marked increase in the percentage
of minority-owned broadcast and cable television systems. In 1978, 0.5 percent of all licenses

- were minority-owned; today, 2.9 percent are. The FCC has testified that most sales to MIBorines

sceurring after 1978 would not have happened without nis § 1071 tax certificate poliey '™

The vast majority of existing minority broadcast owners have utilized tax certificates &t some
point during the past 15 years, In 42% of these cases, licenses were later wansferred, jmzb &N
average holding period of four years; the FCC says that this is not an unusually short time 5“9:
this industry. The data show that the great majority of 1ax certificates have been used to acquire
relatively small radio and television stations,'” The FCC believes that the program has not been -
abused, either through the use of sham "minority-controlied” compames or through the rapid

flipping of licenses by new minonty owners, ‘
113 Evaluations & Propased Reforms

The licensing of new telecommunications technology raises policy consideratons distinet from
the § 1071 program, because there is no link between ownership and diversity of viewpoints
expressed. However, the FCC believes that the licensing of new telecommunications technologies
¢reates an unprecedented opportunity to provide small minonty- and women-owned businesses
meaningful opportunities to participate in this rapidly expanding sector. In addition, obtaming a
hicense in these auctions merely gives the winner the ability to mry to succeed in a highly
competitive field. ‘Finally, FCC officials believe that its program to enable women and minorities

-t bid more suceessfully in these auctions has resulted thus far in increased revenue 1o the United

States Treasury through an increase in the number of bidders.

During recent Congressional consideration of tax legislation, the FCC proposed 8 number of

reforms of the tax certificate program benefiting the seliers of broadcast licenses to minority-

owned and controlied entintes. The FCC proposals would have limited and targeted the tax
benefits. The Admimstration indicatzed in tzstimony and in negotiations on Capitol Hill that it

favored such reforms rather than total repeal of the provision. Nevertheless, Congress has

repealed the provision, and done so retroactively in order to reach the multibillion dollar Viacom

trAnsaTHon.

~

W Statement of William Kennard, Geoeral Counsel of the Federal Communications
Commission, before the Senate Committes on Finance, March 7, 1995, at 10; Statement of
Wilham Kennard, General Counsel of the Federal Communications Commission, before the
House Commutize on Ways & Means, Subcommities on Overaight, Jan 27, 1998 at 1.

" Federal Communications Commission, “Summary of FCC Tax Centificate Data" at 4
{Dam as of 2/28/9%).
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This repeal is significant because the FCC believes that the § 1071 program was by fac the best
method to increase minority ownership of broadcast, cable, and satelfite stations, and ﬂ;ergby
achieve diversified programming. Because of a general lack of access 1o capltal and flszcd
publicity regarding sales of existing stations, minonties have failed to achieve increased station
ownership without the 1ax cartificate program.

The question of minority and women ownership of broadeast, cable, and saellize stations w:‘{i be
quite important in the near future becsuse the technology in this indusiry is rapidly chgngmg,
wansforming the meaning of "broadcast” Congress, the Administration, and the FCC will have
1o address the issue of whether the current station owners will simply be allowed 1o rransfer thenr
swnership and control to the new technology, and thereby largely retain the current ratios of
ownership, or whether an entirely new system should be adopied that would open the market 1o
2 broadening of opportunity and parncipation. {Commission staff state that some proposals for
allocation of the new digital HDTV spectrum threaten virtual elimination of Jow power television
stations, which is one of the areas in which there has been a higher percentage of minerity
ownership.)

The Commission remains committed to diversifying ownership in the telecommunications
industry in both the broadcast sector, where format diversity is critical, and in non-broadcast areas
of emerging technologies, where the Commission believes that entrepreneurial opportunity in new
industries is hikely to be dominated by established firms, 1o the longer run detriment of the
mdustry and the economy as a whaole.

11.2 The Treasury: Minority Bank Deposits
11.2.1 Policies & Practices

Pursuant 1o Executive Order 11458, promulgated in 1969, the Treasury Department administers
a "minority-owned bank deposit” program in which these banks receive special consideration to
act as depository institutions holding cash for federa) apencies, as long as no increased €ost of
risk for the government results Thisis a totally voluntary program through which the Treasury
Department encourages federal agencies and private eniities to use minority-owned financial
institutions  The most important element of the prograre s the deposits made by businesses for
federal tax payments.

11.2.2 Propram Effects and Future
?rafts 19531 through 1994, the amount of such deposits made in minority-owned financial -
institutions ranged from a hegh of 2.8% of the total, to a low of 2.1% {which was $21 billion in

1994).  These deposits were made i 117 minotity-owned financial institutions in 1994,
approximately 1% of the total number of insututions receiving such deposits. (The Treasury
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Department does not have data showing what percémage of federal agency deposits are placed
in minority-owned banks under this program.)

This program had considerable potential for minority-owned institutions because the Treasizry
Department, federal agencies, and private entities have wide discretion in choosing which
financial institution 1o use. This potential was naver realized as the prior two Administratons

largely ignored the program.

This program in the near future will have much less value because technology will soon sharply
increase direct electronic deposits of taxes by businesses; this will elimmnate the need for &
financial institution in the middle, and will save considerable money for both businesses and the
Govermnment, Consequently, the massive tax deposits currently being made in both minoniny.
owned and other banks will decline sharply. This technological advance will have a panticularly
adverse impact on minority-owned financial institutions because many of them had become
partislly dependent upon the federal tax deposits. The program also has himuted uniity for federal
agency deposits because the Treasury Department, as a policy matter, prefers not to have agency
monsy deposited outside the Treasury,

IL3  Agriculture Programs

Pursuant 1o a statutory requirement, the Department of Agriculture gives preferences to “socially
disadvaniaged” persons in the sale of farm properties, and sets aside loan funds for farmers in
this group. These programs have not generated much conttoversy recently, although a prior
version of the farm sale program was severely criticized by the U.S. Court of Appeals for the
Fifth gzm%z in 1993, because 1t prohibited a non-munority farmer from purchasing a particular
farm.

In the Agricultural Credit Act of 1987, Congress required the Secretary of Agriculture to establish -
"annual target participation rates, on a county wide basis, that shall ensure that members of
socially disadvantaged groups will receive Joans made of insured [under the statutory scheme],
and will have the opporunity to purchase or lease inventory farmland."’™ Congress further
provided in 1992, that "socially disadvantaged group” means "a group whose members have been
subjected o racial, ethnic, or gender prejudice because of their identity as 2 member of the group

%t See Moare v. US Depariment of Agriculiure, 993 F.2d 1222 {5th Cir. 1993)
{"One wonders what subsiantial relation 1o an important intarest is satisfied in operatng, if

zhg: i; what happened, a government program for the sale of agricultural land with 2 raceal
criterion this crude").

' 7US.C. § 2003(a)(1)

Affirmative Action Review: Report 1o the President po4



without regard to their individual qualities.""'®  Thus, "socially disadvantaged” now includes

minorities and women.

The Department of Agriculture obtains farm property when farmers defau!l on government loans, -
Once former owner preservation rights are exhausted, the agency sells its farm property fqr a
specific assessed value. When the statutory scheme was created, the agency set aside spccuﬁc
farms for sale only to socially disadvantaged farmers, depending upon the number of minonty
farmers in a state. This program did not work well in increasing or stabilizing minonty fgrm
ownership because properfties that were set aside for minonties often were not in the .nght

location for purchase by a willing minonty buyer.

Given this failure, the agency abolished the set-asides in 1992, and substituted by regulation a
preference system instead. Under the current program, a farm is put up for sale at an appraised
value, and any of the preference groups described in'the regulations can apply to purchase. The
sale is made to whichever prospective buyer is in the highest preference group. These groups
are, in order: socially disadvantaged "beginning” farmers, all other beginning farmers, socially
.disadvantaged family farmers, all other family farmers. (Congress has been trying to boost the
number of new family farmers in recent years.) If there are no qualified buyers from these
preference groups, the agency attempts to lease the farm to these same groups. If there are no
interested parties, the farm is sold to a non-preference buyer, which is usually a large, corporate
farm business,

There has been littie criicism of the current preference program, largely because there have been
relatively few farms sold to socially disadvantaged buyers. In 1992, only 2.7% (24 out of 889)
of the farms sold went to socially disadvantaged individuals. For 1993, this figure was 2.6% (33
out of 1244); and for 1994, it was 4.7% (53 out of 1120). The agency expects the sale figures
to increase in the future as women farmers are now considered socially disadvantaged. There is
some cost to this program because it would likely be less expensive if the agency did not acquire
property in the first place.

This program also contains a loan component under which a percentage of loan money for farms
is set aside for women and minorities. Although the amounts vary considerably from state to
state, the agency roughly estimates that about 10% percent of the funds available nationally
duning the last several years has been set aside for socially disadvantaged farmers. This aspect
of the program has led to resentment recently as the agency has exhausted its generally-available
farm loan funds, but had funds available for loans to socially disadvantaged farmers.

USDA officials repon that the justifications offered for these programs over the years have been
?:cver:.al‘ Many observers have argued that govemment policies and practices in the past operated
in a discriminatory fashion and diminished the opportunities available 1o minority farmers. Some

"¢ 7US.C. §2003(d).
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observers stress broader problems of discrimination in the rural economy -- 8CCess 10 credit, fpr
example. Still others simply observe the sharp declines in the numbers of minonties engaged in
farming, and argue that true integration of rural and economic life will be improved if something
can be done about this underrepresentation,

11.4 Conclusions and Recommendations

Apart from the principal areas discussed in earlier chapters, Congress has created a number of
affirmative action measures scattered across the govermnment in order to respond to problems of
unequal opportunity and exclusion. Some of those sampled in this chapter have recently ended,
or are scheduled to end soon. As a general matter, however, the President should direct agencies
10!

= Establish a process to review the effectiveness and fairness of affirmative action programs on
a continuing basis, using the principles described in this Report.

=  Ensure that every affirmative action program is reviewed, and proposals prepared to eliminate
or reform any program that:

-~ creates a quota;
-- creates preferences for unqualified individuals;
-+ creates reverse discnmination; or

=+ confinues even after its equal opportunity purposes have been achieved.

1
L r Y]
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APPENDIX A

July 19, 16855~
MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES
SUBJECT:  Evaluation of Affirmative Action Programs

This Adminisiration is-committed to expanding the economy. (o strengthening programs that
support children and families, and to vigorous. effective enforcement of laws probibiting
discrimination. These commitments reflect bedrock values — equality, opportunity. and fair play
-- which extend 1o all Americans, regardless of race, ethnicity or gender,

While our nation has made enormous strides toward ehiminaung inequality and barriers 10
opportunily, the job is not complete. As the United States Supreme Coun recognized only one
month ago in Adarand Consiructors, Jne. v, Pefia, “[tlbe unhappy persistence of both the
practice and the lingering effects of racial discnmunation against unority groups in this country
is an unforiunate reality, and government is not disqualified from acting w response 10 1" This
Administration will continue to support affirmative measures that promote opporunilies in
employment. education and government contracung for Americans subject to discrimination or
its continuing effects. In every instance, we will seek reasonable ways to achieve the objectives
of inclusion and antidiscrimination without specific reliance on group membership. But where
our legitimate objectives canpot be achieved through such means, the Federal Government will
conunue to support lawful consideration of race, ethnicity, and gender under programs that are
flexible, realistic, subject 1o reevaiuation, and fair.

Accordingly. in all programs vou administer that use race, ethnicity or gender 35 2 consideration
lo expand opportunity or provide benefits to members of groups that have suffered discrimination,
I ask vou to take steps to ensure adherence (o the following policy principles. The policy
principles are thut any program must be eliminated or reformed if it

{a) creates o quota

{hi ereates preferences for ungualified individuals;

(o ceeates reverse discrumnation; or

tids continues even after ity equal opportunity purposes have been achieved.

In addsion, the Supreme Count’s recent decision in Adarand Constructors v. Pefia requires stric
scrutiny of the jusifications for. and proviwons of, a broad range of existing ruce-based
affirmatine yeuon programs. You recently received o detailed lepal analysis of Adarand from the
Department of Justice.  Consistent with that guidunce, 1 am today instructing each of vou to
underiake, i comultation with and pursuant 10 the overall direction of the Atiorney General, un
evaluation of programs you administer that use race or ethaicity in decisionmaking. With regard
fo progrums that affect more than one agency, the Attorney General shall determine. afier
comsuliatons, which agency shall take the lead in performing this analysis,
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Using ali of the tools at your disposal, you should develop any information that ix necessany o
evaluate whether your programs are narrowly tailored 1o serve a compelling interest, as reguired
under Adarend’s strict scrutiny standard. Any program thar does not meet the consttutional
standard must be reformed or elinunated.

THE WHITE HOUSE,






Sy RN : U. S. Depariment of Justice
Rk ° .
i v Office of Legal Counsel

Warhmpnn, B.C. 20530

June 28, 1905
MEMORANDUM TO GENERAL COUNSELS

From: - Walter Dellinger
Assistant Attorney General

Re: Adarand

This memorandum sets forth ;;mizmm izg! gu:éxm on the implications of the
Supreme Court’s recent decision in Adan nsts Inc. v. Pefia, 63 US.L.W. 4523
(U.S. June 12, 1995), which held that fm affmanvc action programs that use racial and
ethnic criteria as a basis for decisionmaking are subject to strict judicial scrutiny. The
memorandum is pot intended 10 serve as » definitive statement of what Adand means for
any panticular affirmative action program. Nor does it consider the prudental and policy
questions refevant to responding to Adarand. Rather, it is intended 1o provide a general
overview of the Court's decision and the new standard for assessing the consurutionality of
federal affirmative action programs,

Qur conclusions can be briefly summarized. Adarand made applicable 1o federal
affirmative action programs the same standard of review, strict scrutiny, that-City of
Richmond v LA, Croson Co., 488 U.S. 469 (1989), applied to stae and local affirmative
action measures - with the impornant cavear that, io this area, Congress may be entitled to
greater deference than staie and local governments.  Although Adamand itself involved
contracting, its holding is not confined to that context; rather, it is clear that stnct scrutiny
will'now be applied by the courts in reviewing the federal government’s use of race-based
criteria in health, education, hiring, and other programs as well,

. The Supreme Court in Adarand was carcful o dispel any suggestion that it was
implicitly holding vnoonstiutional all federal affirmative action measures employing racial or
ethnic classifications. A majority of the Justices rejectad the proposition that "stnict scrutiny™
of affirmative action measures means "sirict in theory, fatal in fact,” and agreed that “the
unhappy persistence of both the practice and the lingering cffects of racial discrimination
against minonty groups in this country” may jusiify the use of race-based remedial measures
in certain Circumytances. 63 LS. LW, a1 4533, Sex 1, at 4542 (Souter, )., dissenting); id.

at 4543 (Ginsburg, J., dissenting). Only two Justices advocated positions that approach 2
complete ban on affirmative acuon.
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The Court's decision leaves many questions open - including the constitutionality of
the very program at issue in the case. The Count did not discuss in dewil the two .
requirements of strict scrutiny: the governmental interest underlying an affinnative acuon
measure must be "compelling™ and the measure must be “narrowly tailored” to serve that
interest.  As 2 consequence, our analysis of Adarand's effects on federal action mug be
based on Croson and the Jower coun decisions applying strict scrutiny to state and local
programs. It is unclear, however, what differences will emerge in the application of smict
scrutiny to affirmative action by the pational government; in particular, the Ffotfn expressly
left open the guestion of what deference the judiciary should give to dctcnznmamgs by
Congress that affirmative action is necessary w remedy discrimination against racia! and
ethnic minority groups. Unlike state and local governments, Congress may be able o rely
on national findings of discrimination to justify remedial racial and ethnic classifications; i
may not have 1o base such measures on evidence of discrimination in every geographic locale
or sector of the economy that is affected. On the other hand, as with state and local
govemments under Croson, Congress may not predicate race-based remedial measures on
generalized, historical societal discrimination.

Two additional questions merit mention at the outset. First, the Court has not

. resolved whether a governmental insunition must have sufficient evidence of discrimination

1o establish 2 compelling interest in engaging in race-based remedial acvion before it takes
such action. A number of courts of appeals have considered this question in reviewing state
and local affirmative action plans after {roson, and all. bave concluded that governments may
rely on "post-enactment” evidence — that is, evidence that the povernment did nog consider
when adopting the measure, but that reflects evidence of discrimination providing suppon for
the government’s determination that remedial action was wasranted at the time of adoption.
Those counts have said that the government must kave had some evidence of discrimination
when instituting an affirmative action measure, but that &t need not marshal all the supporting
svidence at that time. Second, while Adamand makes clear that remedying past

discrimination will in some circumstances constitute & compeliing interest sufficient to justify
race-based measures, the Count did not address the constitutionality of programs aimed a1
advancing nonremedial objectives — such as promoting diversity and inclusion. For example,
under Justice Powell's controlling opinion in Regents of the University of Califoria v,
Bakke. 438 U.S. 265 (1978). increasing the racial and ethnic diversity of the student body at
& yniversity consttutes 2 compelling interest, because it enriches the academic experience on
caropus.  Under strict scrutiny, it is uncenain whether and in what settings diversity is a
permissible goal of affirmative action beyond the higher education context. To the extent

that affirmative acuion is usad to foster racial and ethnic diversity, the government must seck
some further objective beyond the achievement of diversity itself,

Qur discussion in this memorandum proceeds is four steps. In Section 1, we analyze
the facts and holding of Adarang itself, the scope of what the Coun did decide, and the
quesuons 1 left unanswered.  Section I addresses the strict scrutiny Standards as applied to
sate and Jocal programs in Crosop and subsequent lower court decisions; we consider the
details of both the campelling interest and the narrow tailoring requirements Croson

-2



mandated. In Section OI, we mm to the difficult question of how precissly the {roson
standards should apply to federal programs, with a focus on the degres of deference courts
may give 1o congressional determinations that affirmative action is warranted. Finally. in an
appendix, we sketch out a series of questions that should be considered in analyzing the
validity under Adarand of federal affirmative action programs that employ mce or ethmcyy
as 2 Oiterion. The appendix is imtanded to guide agencies as they begin that process.

1. The Adarand Case
A, Eacus

Adarang involved a constirutiona! challenge to 8 Department of Transportation
("DOT") program that compensates persons who receive prime government contracts if they
hire subcontractors certified 35 small businesses controlled by “socially and economically

disadvaraged™ individuals. The legislation on which the DOT program is based, the Small
Business Act, establishes & government-wide goal for participation of such concems at “not
less than § percent of the jotal value of all prime contract and subcontract awards for each
fiscal year.” 15 U.S.C. § 644(g)(1}. The Act further provides that members of designated
racial and ethnic minority groups are presumed 1o be socially disadvantaged. ]d. § 637()(5).
§ 637(d)(23.(3); 13 C.F.R. § 124.105(b)(1).! The presumption is rebuttable. 13 C.F.R. §§
124.111(c)-(d}, 124.601-124.609.° ’

In Adamand. a nonmimoniy firm submined the low bid on a DOT subcontract.
However, the prime contractor awarded the subcontract 1 3 minonfy-owned firm that was
presumed to be socially disadvantaged; thus, the prime contractor received additional
compensation from DOT. 61 US. LW, at 4525, The nouminority firm sued DOT, arguing
that it was denied the subcontract because of a racial classification, in violation of the equal
protection compaonent of the Fifth Amendment’s Due Process Clause. The district coun
granted summary judgment for DOT. The Court of Appeals for the Tenth Circuit affirmed,
holding that DOT's race-based action satisfied the requirements of “intermediate scrutiny,”
which it detertnined was the applicable standard of review under the Supreme Court’s rulings

' Toe foliowing groups are entitied 1o the presumption: Africas American; Hispanic; Asian Pazific;
Subconnoept Asing. and Native Americss. oo Adarad. 63 US.L.W, a1 4324. This List of eligible
groups passiichs thal of magy fedens) affrmanive action prograos.

PDOT ase usex the subcontrazior compensation mechanism in implementing tie Surfsce
Traosporadion and Uniform Relocatios Assistance Aet of {987 ("STURAA™) Pub, L. No. 106-17, §
10672313, 18] S, 145, sod i succesmnr, the lmermodal Surface Tramsportasion Efficiency Act of 1991
CISTEA™) Pub. L. No. 102.240, § 1003(b), 105 Sat. 1919-22. Both laws provide that "not less than 10
percent”™ of fupds approprisied thereunder “shall be expended with small business conceros owned and
conieniied by socially and ecopomically disadvantaged individuals.” STURAA and ISTEA adopt the Small
Business Act's definition of “socially and economically disadvantaged individual,® including the spplicable
nce-based presumpuions. Adargnd, 83 ULS. LW, & 4525,
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. : ~asting, Inc v ERCC 497 US. 547 (39503, and Eulllipve » Klutznick. 448
U.S. 448 (1980). Sec Adarand, 63 U.S.L.W. at 4525,

B.  The Holding -

By a five-four vote, in an opinion written by Justice O'Connor, the Supreme Count
beld in Adarand that strict scrutiny is now the standard of constitutional review for federal
affirmative action programs. that use racial or ethnic classifications as the basis for
decisionmaking. The Court made chear thar this szandard applies to programs that are
mandated by Congress, as well as those undertaken by government agencies on their own
accord. 63 U1.S.1.W. at 4530. The Count overruled Meiro Broadeasting to the extent thar it
had prescribed 2 more lenient standard of review for federal affirmative action measures.
d’ , '

Under strict scrutiny, 2 racial or ethnic classification must serve a "compelling
interest” and must be "narrowly wilored” to serve that interest. Jd.' This is the same
standard of review that, under the Supreme Cournt’s decision in City of Richmond v, LA,
Croson Co., 488 U.5, 465 (1989), applies to affurmative action measures adopied by state
and local governments. It is also the same standard of review that applies 10 government
classifications that facially discriminate ggaing minorites. €3 U.S.L.W. at 4529, 4531,

In a portion of her opinion joined by Chief Justice Rehnquist, Justice Kennedy, and
Justice Thomas, Justice O'Connor sought to “dispel the notion that strict serutiny is “strict in
theory, but fatal in fact’™ when it comes to affirmative action. [g, at 4533 (quoting
Eullilove, 448 U.S. a1 519 (Marshall, J., concurring in the judgment)), While that familiar
maxim doubtless remains true with respect to classifications that, on their face, single out
racial and ethnic minorities for invidious treatment,’ Justice O'Connor's opinion declarsd 1hat
the federal government may have 3 compelling interest to act on the basis of race to
overcome the “persisience of both the practice and lingering effects of racial discrimination
against minerity groups in this country.® Id, In this respest, Justice O"Connor's opinion in

~ Adamnd rracks her majority opinion in Croson.  There, 100, the Court declined 1o interpret

? Justice O'Convor (along with three sther Justices) bad dissented in Metry Brosdeastine snd urged the
adoption of strizt sorutiny a8 the sandard of revien for fodernl afirmative KCLOD WeEALUres.

* A classification reviewsd usder intermediate Krainy neod osly (i) serve an “hmportant” "
governmenial intzrest and (i} be “substantialiy reisted” to the schievement of that shijsctive. Mzim
Broadeasting 497 115, pt 56445,

* ee. o8, Melavghlin v Floride. 379 U.S. 184, 192 (1964) (razial and ethoic classifications that
singl out minerities for disfavored treatment wre is almont all circumstagees “irvelevant fo oy
constitutionally acceptable legusiative purpose™) (internal quotations omined); Ievine v Virgigis, 388 U .S,
Lo1T (1967) ("There is pawently so legitimate ovemnding purpose independent of invidious recial
discrimination which jusiifics” nuiz aw thar prodibsted interracial IETIARSS ). '

- &
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the Constitution as imposing a flat ban on affirmative action by state and local governments.
488 U.S. at 509-11.

Two members of the Adarang majority, Justices Scaliz and Thomas, wrole separate
concurring opinions in which they took 2 more stringent position.  Consisent with his
concurring opmion in Croson, Justice Scalis would have adopted a near-absolute
constitutional bar 1o affirmative action. Taking issue with Justice O'Connor’s proposition
that racial classificadons may be employed in certain cirumstances 10 remedy ;iiscri.mir'mion
against minoritics, Justice Scalia stated that the “government can never have 3 "compeliing
interest’ in discriminating on the hasis of race to ‘make-up’ for past racial discrimination in
the opposite direction.” 63 U.5.L.W. ar 4534 (Scalia, J., concurring in part and concurring
in the judgment).® According 10 Justice Scalia, "[i}ndividuals who have been wronged by
unlawful racial discrimination should be made whole; but under our Constitution there can be
no such thing as either a creditor or a debior race.  That concept is alien to the Constitution’s
focus on the individual . ., ." ]d, The compensation of victims of specific instances of
discrimination through “make-whole" relief, which Justice Scalia accepts as iegitimate, is not
affirmative action, as that term is generally understoed.  Affirmative action is a group-based
remedy: where a group has been subject 10 discrimination, individual members of the group
can benefit from the remedy. even if they have not proved that they have been discriminated
againgt personally.’ Justice O"Connor's treatment of affirmative action in Adamand is
consistent with this understanding.

Although Justice Thomas joined the portion of Justice O"Connor's opinion holding
that the government's interest in redressing the effects of discrimination can be sufficiently
compelling to warrant the use of remedial racial and ethnic classifications, be apparently
agrees with Justice Scalia’s rejection of the group-based approach to remedying
discrimination. Justice Thomas stated that the "government may not make distinctions on the
basis of race,” and that it is “rrelevant whether & government’s racial classifications are
drawn by those who wish 10 oppress a race or by those who have 8 sincere desire to help

* 1o bis L1030p concurrence, Justice Sealis said that be believes that “there is enly oae circumstance in
which the States @ay a2t by mace w ‘utdo tbe effects of past discrimisation’: where that is neczssary 10
climisate teir owp mainiecance of & sysiem of ualewful mcinl classifioation.” 488 U.S. & 534 {Scalis,
1., covcurring io e judgment). For Justioe Scalis, "[tihis distipction explains [the Supreme CTours's)
school desegregation cases, in whick [if bas] made plais thar Sistes and Jocabities sometimes have o
ebligation to adopt race~conscious remedian. [d, The rchool desegregation cases are generally pot thought
of as affirmanive action cases, bowever. Outside of thar contexy, Sustice Scalin indicased that be believes
s “{a]f least where state or local acvion is & issue. only & social emergency rising to the level of

unmineat denger to Lfe aod limb . . . can jumify an exception w the prinviple embodied in the Fourteroth
Amenderest that our Cosntitution is color-blind. * g st 521.

" s Local 28, Sheet Met) Workers® Int'] Agy'n.y, EEOC, 478 U.S. 421, 482 (1986); Wygant v,
Ixskson Bd of Edug,, 476 U5, 267, 277-78 (1986) (plurdity opinion); id. mt 287 (O*Connor, 1.,
convurring). '
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those thought to be disadvantaged.” Id. (Thomas, J., concurring in part and concurming in
the judgment).

The four dissenting Justices in Adarand (Justices Stevens, Sautcr.t Ginsburg, and
Breyer)* would bave reaffirmed the tnermediate scrutiny standard of review for ‘
congressionally authorized affirmative action measures esablished in Metro Broadcasting.
and would have susained the DOT program on the basis of Fullilove, whers the Cournt
upheld federal Jegislation requiring prantees (o use at least ten percent 9f certain grants for
public works projects 10 procure goods and services from minority businesses. Justices
Stevens and Souter argued that the DOT program was more narrowly tailored than the
jegistation upheld in Fullilove. 63 U.S.L.W. at 4539-4] {Stevens, 3,,‘, diss&mting};; il at
4542 (Souter. 1., dissenting). Al four dissenters stressed that there j5 3 constitutional
distinction between racial and ethnic classifications that are designed w0 aid minorities and
classifications that discriminate against them. As Justice Stevens put it, there is 2 difference
between 3 "No Trespassing” sign and a "welcome mat.™ Id, ar 4535 (Stevens, 1.,
dissenting). See jd. ("an anempt by the majority to exclude members of a minority race
from a regulated market is fundamentally different from a [race-based] subsidy that enables a
relatively small group of [minonites] to enter that market.™); see also id, ar 4543 (Souter, 1.,
dissenting); id, ar 4543 (Ginsborg, 1., dissenting). For the dissenters, Justice O'Connor's
declaration that strict scrutiny of affirmative action programs is not “fatal in fact™ signified a
“common understanding® among 3 majority of the Coun that those differences do exist, and
that affirmative action may be entirely proper in some cases. [d, ar 4543 (Ginsburg, J.,
dissenting). In Justice Ginsburg’s words, the “divisions” among the Justices in Adarand
"should not obscure the Count’s recognition of the persistence of racial inequality and a
majority’s acknowledgment of Congress’ authority to act affirmatively, not only to end
discrimination, but also to counteracy discrimination’s lingering effects.” Id. The dissenters
also emphasized that there is 2 “significant difference berween a decision by the Congress of
the United States to adopt an affirmative-action program and such 2 decision by a State or a’
municipality.” Id, at 4537 (Stevens, J., dissenting); id, at 4542 (Souter, 1., dissenting).
They stressed that unlike state and Jocal governments, Congress enjoys express constitutional
power to remedy discrimination against minorities; therefore, it has more latitude 1o engage
in affirmative zction than do state and Jocal governments. [d, at 4538 {Stevens, Y.,
dissenting).  Justice Souter noted that the majority opinion did not necessarily imply a
contrary view, [d, at 4542 (Souter, ],, dissenting).

Thus, there were &t most two votes in Adarand (Justices Scalin and Thomas) for
anything that approaches a blanker prohibition on race-conscious affirmative action, Seven
Justices confirmed that federa) affirmative action programs that use race or ethnicity 33 a
decisional factor can be legally sustained under cemain circumstances.

* Justice Steveos wratz & dissenting opision that was joined by Justice Ginsburg. Justice Souter wrofe
» disseating opinion that was joized by Justices Giosburg and Breyer. And Justice Ginshurg winie 8
dissentiog opinion that was joined by Justice Breyer. .
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.  Scope of Adarand

Although Adazand involved government comtracting, it is clear from the Supreme
Court's decision thar the strict scrutiny standard of review applies whenever the federal
government voluntarily adopts 2 racial or ethnic classification as a busis for decisionmaking.”
Thus, the tmpact of the decision i not confined 10 comracting, but will reach race-based
affirmative action in health and education programs, and in federal employment.'
Furthermore, Adarand was not & "quota™ case: its standards will apply to any classification
that makes race or ethnicity a basis for decisionmaking.!' Mere ourreach and rexruitment
effonts, however, typically should not be subject to the Adarand standards. Indeed, post-
Cmson cases indicate that such offorts are considered race-neutral means of increasing
minority opporrunity.” In some sense, of course, the wrgeting of minorities through.
outreach and recruitment campaigns involves race-conscious action. But the objective there
is to expand the pool of applicants or bidders to include minorities, not to use race or
ethoicity in the actual decision. If the govermment does not use racial or ethnic \
classifications in selecting persons from the expanded pool, Adarand ordinarily would be
inapplicable.” ‘

* By volustery affirmative action, we mean mcial or ethnic classifications that the federal government
sdopis on its owp izitiative, through legislation, regulstions, or ioterna) agency procedures. This should
be conteasied with affimmative action that is undertaken pursuant to a court-ordered remedial directive in »
race discrimination Iawsuit against the government, or PUrsuaDt 10 a court-approved consent decese sertling
such & suit. Prior 1o Croggp. the Supreme Court bad not definitely resolved the standard of review for
court-ardered ar court-approved affirmative sstion. Se¢ United States v Paradige. 480 U.5. 149 {1987
sourt order); Local 93, Int"} Ass’n of Fireligtiers v City of Cleveland, 478 U.5. SO1 {1986) {ronsent
decree). The Court bas oot revisited the issue since {roson was decided. Lower sounts have #pplisd
strict scrutiny to affirmative action mexsures in copsent decroes. See, $.8., Stuaer v Rosgche 951 F.24
Ads, 449 (ist Cir, 1991) (Breyer, 1),

" Title Vil of the 1964 Civil Rights Act s the prinsipal fedenal smployment discrimisstion siatute,
The feders] government s subject 10 its strictures. See 47 U.S.C. § 2000e-17. The Supreme Count hns
beld that the Title VI restrictions oo sffirmative sctivn in the workpiace are somewbat more lenient than
the constitutiooal limitations. See Johnson v Tramsporution Agepey. 480 U.S. 616, 62728 n.6 (198",
Bulsee id, a1 849 {O°Connor, 1., covcurring in the judgment) iexpressing view that Title VI suadards for
#ffirmative action should be “no different’ from consttutions) susdards),

" We do not delieve that Adarand calls into question feders! assistance 1o historically -black colivges
and universities,

? Ses. g8, Peithual v. Metropolian Dede Covaty. 26 F.3d 1545, 1557-58 (11th Cir. 1994); Billish
v Gity of Chicapo, 962 F.2d 1269, 1290 (Tt Cir. 1992), xpcated o0 other groynds, 989 F.24 890 (M

Cir.) (en bage). cent denied, 114 5. Cv. 290 (1993); Coml Constr Co v King County, 941 F.%d 910,
523 (b Cir. 1991), cenn. denied. S02 U.5. 1033 (39975

" Outreach and recruitment efforts concrivably could be viewed a race-based decisionmaking of the
type subjert 10 Adarand if such efforts work 1o creaie & "misorities-only” pool of sppiicasts or bidders, or
if they are so focysed on mipoditics that nosminarities are pisced &t 2 gignificant compesitive disadvantage
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Adarand does not require stricr scrutiny review for programs benefirting Native
Americans as members of federally recopnized Indian tribes. In Monon v, Mangari, 417
1.8, 8§35 (1974), the Supreme Count applied rational basis review to a hinng preference in
the Bureau of Indian Affairs for members of federally recognized Indian tribes. The Count
reasoned that 2 tribal classification is “political rather than racial in narure,” because it is
*granted 1o Indians not a8 a discrete racial group, but, rather, as members of quasi-sovereign
tribal emtities.” Id, at 554, See id, 2 553 5.24.

Adarand did not address the appropriate constitutional standand of review for
affirmative action programs that use gender classifications as a basis for decisionmaking.
Indesd, the Supreme Court has pever resolved the matter.  However, both before and
after Croson, neardy all circuit count decisions bave applied intermediate scrutiny 10
affirmative action measures that benefit women ™ The Sixth Circuit is the only court thar
has equated racial and gender classifications: purporting 1o rely on Croson, it held that
gender-based affinmative action measures are subject to strict scrutiny.” That holding has
been criticized by other courts of appeals, which have correctly pointed out that £osen does
not speak 1o the appropriate standard of review for such measures.”

Adarand did not determine the constitutionality of any particular federal affirmative
action program. In fact, the Supreme Coun did not determine the validity of the federal
Jegisiation, regulations, or program ar issue in Adarand itself. Instead, the Court remanded
the case w the Tenth Circuit for 2 determination of whether the measures satisfy sirict
SCIutiny.

With respect to access 1o CONAZIS, FTRDUS, OF jobs.

" The lone gender-based affirmative action case that the Supreme Court bas decided s Johnsop v,
Lransposatron Agency. 480 U5, 816 (1987, But Jobmog caly ibvolved & Title VIi chalienge 1o the use
of gendar classifications - po constitutionn) cluim wus brougit. Jd. &1 620 5.2, And as indicated above

{32 supen note 10), the Court in Johaaop beld that the Title VII parameters of affirmntive sction are not
sonxirnsive with those of the Constinatioz.

? $ez.c.8.. Eusley Brapch, NAACP v Seibels. 31 F.3d 1548, 1575-80 (11tk Cir. 1994); Soniactors
An xSy of Phitedelohis, 6 F.34 990, 100910 ¢3d Cir. 1993); Lamprecht v FCC, 958 F.24 382,
381 D.C. Cir. 1992) (Thomm, ).); Coral Coneny. Co. v. King County, 941 F.2d ar 930-3: Assogiared

Gep Commston v Cirv and County of San Francisco, 813 F.2d 922, 939 (9t Cir. 1987,

* sz Colin.y Blanchard, 8% F.24 811, B16 (&b Cir. 1989); yoc alsp Brunet v. City of Colurubus,
1 F.3d 390, 404 t6th Cir. 1993}, z¢r1, denied, 114 S, Cr. 1190 (1954).

" Ses. 5 2., Ensley Branch, NAACP v Seibels. 31 F.3d at 1580.
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Adarand left open the possibility that, even under strict scrutiny, programs statutoniy
prescribed by Congress may be entitled to greater deference than programs ado;?tcd t}y state
and local governments. This is a theme that some of the Justices had explored in prior
cases. For example, in 2 portion of her Croson opinion joined by Chief Justice Rehnquist
and Justice White, Justice O'Connor wrote that Congress may have more latitude than state
and local governmenits in utilizing affirmative acdon. And in his concurrence in ELLMQE&
Justice Powell, applying strict scrutiny, upheld a congressionally mandated program, and in
5o doing, said that he was mindful thar Congress possesses broad powers to rpmedy
discrimination nationwide. In any event, in Adarand, the Court said thas it did not have to
resolve whether and to what extent counts should pay special deference 1o Congress in
evaluating federal affirmative action programs under strict scrutiny.

Aside from articulating the components of the strict serutiny tandard, the Court’s
decision in Adarané provides litde explanation of how the standard should be applied. For
more guidance, one needs 10 look to Croson and lower court decisions applying it. That
exercise is impornant because Adarand basically extends the Croson rules of affurmative
action 10 the federal level -- with the caveat thar application of those rules might be
somewhat less stringent where affirmative action is undertaken pursuant to congressional
mandate. :

I, The Croson Standards

In Croson, the Supreme Coun considered 2 constitutional challenge w a Richmond,
Virginia ordinance that required prime contractors who received city contracts to subcontract
al least thirty percent of the dollar amount of those contracts to businesses owned and
controlled by members of specified racial ard ethnic minonty groups - commonly known as
minority business enterprises ("MBEs"). The asserted purpose of Richmond's ordinance was
to remedy discrimination agatnst minorities in the local construction industry.

Croson marked the first time that a majority of the Supreme Cournt held that race-
based affirmative action measures are subject to strict scnatiny. 't Justice O'Connor’s
opinion tn Croson®™ said that “the purpose of ‘srict scrutiny is to ‘smoke out” illegitimate
uses of race by assuring that the legislative body is putsuing a goal important enough to
warrant use of a highly suspect tocl. The test also eosures that the means chosen *fit’ this

* Croiep was decided by & six-throe vote. Five of tie Justices in the majority (Chief Justice
Reanquist, and Justces White. O'Connor, Scalia, and Keanedy) concluded thar mries serutiny was the
applicabic sundard of review. Justice Stevens concurred in part and concurred in the judgment, but
consistent with his long-sagding views, declived 6 “engagie] in & debaic over the proper susdard of
review & sppty io affirmative-actiop Iitigation.” 488 U.S. ar 514 (Stevems, copcurring i pan and
coprarning 16 the judgment}

* Justice O'Coapor's opisios was for & majority of the Coun in some parts, and for a plurality in
others.
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compelling goal so closely that there is linle or no possibility that the motive for the
clagsificarion was illegitimate racial prejudice or stereotype.” 488 US. at 493 (piurgllt}'
opinion). Sep also id, at 520 (Scalia, 1., concurring in the judgment) ("[S]rict sCrutiny must
be applied to all governmental classifications by race, whether or not its asserted purpose 1s
‘remedial’ or ‘benign.’"). In shom, the compelling interest inquiry ceaters on “ends” and
asks hy the government is classifying individuals on the basis of race or ethnicity, the
narrow uiloring inquiry focuses on "means” and asks how the government is seeking 1o mest
the objective of the racial or ethnic classification.

Applyiog strict scrutiny, the Court held that (a) the Richmond MBE program did not
serve 8 "compelling interest” because it was predicated on insufficient evidence of
discrimination in the Jocal construction industry, and (b} it was not "parrowly wilored” t the
achievemen of the city's remedial objective. ‘

A.  Compelling Governmental Inierest
I Remedial Obicct

Justice O"Connor’s opinion in Croson stated that remedying the identified effects of
past discrimination may constitute a compelling interest that can support the use by a
governmental instirution of a racial or ethnic classificarion. This discrimination could fall
into w0 categories. First, the government €an seek to remedy the effects of its own
discrimination. Second, the government can seek 10 remedy the effects of diskrimination
committed by private actors within its jurisdiction, where the government becomes & “passive
participant” in that conduct, and thus belps to perpetuate 2 system of exclusion. 488 US. a
492 (plurality opinion): id, a1 519 Kennedy, 1., concurring in part and concurming in the
judgment). In either category, the remedy may be aimed at ongoing patterns and practices of
exclusion, or at the lingering effects of prior discniminatory conduct that has ceased. See
Atarand, 63 U.S.L.W. at 4842 (Souter, 1., dissenting) ("The Court has long accepied the
view that constitutional authority 1o remedy past discrimination is not limited 1o the power (o
forbid s continuation, but extends to eliminsting those effects that would otherwise persist

© and skew the operation of public systems even in the absence of current intent fo practice any

discrimination.” ).

Croson requires the povernment 1o identify with precision the discrimination to e
remedied. The fact and legacy of general, morncal societal discrimination is an insufficient
predicate for affirmative action: *Whike there is 0o doubt that the sorry history of both
private and public discrimination i this country has comtributed 1o a lack of opportunities for
black entreprencurs, this observation, standing alose, cannot justify 2 rigid racial quow in the
awarding of public contracts in Richmond, Virginia * 488 U8, ar 499, See id, at 505 ("To
accept Richmond's claim that past sociew) discrimination alone can serve as the basis for
rigid racial preferences would be to open the door 1o competing claims for ‘remedial relief®
for every disadvantaged group.®). Similarly, "amorphous” claims of discrimination in
certain sectors and plustnes are madequate. [d, at 499 ("[A]n amorphous claim that there

- 10 .
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has been past discrimination in a particular industry cannot justify the use of an unyielding
racial quota,”). Such claims “provide[} no guidance for [the govemnment] fo ziezmnmc_ the
precise scope of the injury it seeks to remedy, and would have "no logical stopping point,”
Id. ar 498 (intemal quotations omitted). The Court indicated that its requirement that the
government identify with specificity the effects of past discrimisation anchors remedial
affomnative action measures in the present. It declared that "[i]o the absence of panticulanzed
findings™ of discrimination, racial and ethaic classifications could be “ageless in their reach
into the past, and timeless in their ability w affect the future.” Id, at 498. (imemal
quotations omined). ‘ ‘

“The Court in Croson did not require a judicial determination of discrimination in
ondzr for a sate or local government 10 adopt remesdial racial or ethnic classifications.
Rather, relying on Justice Powell's plurality opinion in Wygant v, Jackson Board of
‘Eduycation, 476 U.§. 267 (1986}, the Court said that the government must have a "“strong
basis in evidence for its conclusion that remedial action was necsssary,’” Croson, 488 US.
at 500 {quoting Wygans. 476 U.S. at 277). The Coun then suggesied that this evidence
should approach “a prima facie case of a constitutional or sanstory violation” of the rights of
minorities. 488 U.S. at 500.% Notably, the Court said that significant statistical disparities
berween the level of minority paricipation in 3 panicular field and the percentage of
qualified minorities in the applicable poo! could permit an inference of discrimination that
would suppont the use of racial and ethnic classifications intended to correct those disparnities.
14, at 507. See id. at 501 (*There is no doubt that where gross statistical disparities can be
shown, they alone in 3 proper case may constitute prima facie proof of a pantern or ‘practice
of discrimination.”) (internal quotations omitted). But the Court said that 3 mere
underrepresentation of minorities tn a panticular sector or industry when compared to general
popuiation statistics is an insufficient predicate for affirmative action. Id, ("When special
gualifications are required to fill particolar jobs, comparisons to the general population
{rather than 1o the smaller group of individuals who may possess the necessary qualifications)
may have linle probative value.”} lintermal quotations omitted). .

Applying its "strong basis in evidence” west, the Court held that the statistics on which
Richmond based its MBE program were not probative of discrimination in contracting by the
city or local contractors, but at best reflected evidence of general societal discrimination.
Richmond had relied on limited testimonial evidence of discrimination, supplemented by

® Lower couns have comsistently said thar rpgon requires remedial affinsstive sction measures to be
supported by & “strosg basis in evideace™ that such sstion is wwranted. Ses, ¢.x., Prishaal v,
Meiopolitap Dade Cougty, 26 F.32 1545, 1553 (11th Cir. 1994); Copcrete Waorks v, City and Coupty of
Dsover. 36 F.34 1513, 1531 {10 Cir, 1954, gert. donied, 115 8. Cr 1315 (3995); Dopaghy v. Ciry of
Qmada. 933 F .28 1448, 1458 (Bth Cir). geny, denied, 302 US. 1039 (1991). Some courts bave said that
this evidence should rise to the fevel of prima facie case of discrimination against miporities. See ¢ 2.
QO Doongll Constr, Co. v Ristrict of Columbia. 963 F.2d 420, 424 (D.C. Cir. 1992); Stuan v Roacke, .

¥,
951 F.2d 448, 430 (Ist Cir. 1981} (Breyer, 3.): Cppe Com. v, Kilishorough Cougty, 908 F.2d 5GE. 915
(hith Cir), gere denied, 498 1.5, 983 (1990).

-l]‘



N EE BRSNS GE SR B IR ED SR EE SR G AR A W G

satistical evidence regarding: (i) the disparity between the number of prime contracts
awarded by the city to minorities during the years 1978-83 (less than one percent) and the
city’s minority population (fifty percent), and (i) the extremely low number of h»iBﬁs that
were members of local contraciors” trade associations. The Count found that this evidence
was insufficient, It said that more probative evidence woukd have compared, on the one
hand, the number of qualified MBEs in the local labor market with, on the other hand, the
number of city contracts awarded to MBEs and the number of MBEs in the Jocal contmactors”
associations. )

In Adarand, Justice O'Connor’s opinion noted that “racial discrimination against
minority groups in this country is an unfortunate reality,” and a5 an example, it pointed to
the "pervasive, systematic, and obstinate discriminatory conduct™ thar underpinned the cour-
ordered affirmative action measures that seere upheld in United States v. Paradise, 480 U.S.
145 (1987). 63 U.S.L.W. at 4533 (internal quotations omitted}.” Her opinion did not say,
however, that only overwhelming evidence of the sort at issue in Paradise can justify
affirmative action. Again, (Croson indicates thar what is required is a “strong basis in
evidence™ 1o support the government's conclusion that race-based remedial action is
warranted, and that such evidence need only approach a prima facie showing of
discrimination against minorities. 488 U.S. a1 500. The factual predicats in Paradise plainly
exceeded 2 prima facie showing, Post-Croson lower court decisions support the conclusion
that the requisite factual predicate for race-based remedial action does not have to rise (o the
leve] of discrimination in Paradise.

The Court in Croson left open the question whether a government may introduce
statistical evidence showing that the pool of qualified minorites would have been larger "hut
for” the discrimination that is to be remedied. Post-Croson lower court decisions have
indicated that such evidence can be probative of discrimination. ™

Crosen also did not discuss the weight to be given to anecdotal evidence of
discrimination that 2 government gathers through complaints filed with it by minorities or
through testimeny in public hearings. Richmond Rad relied on such evidence as additional

¥ Toe measures & e i Paradise were inwnded to remedy discrimination by the Alabams
Depasument of Public Safery, which had mot hired & black trocper at any rank for feur decades, 480 1.8,
at 168 {plurality opinion), and then when blacks finally eotered the deparunent, bad consistently refused to
promote blacks o the upper ranks. Id, &t 169-7).

¥ See. ¢ 2. Copacion. Ass'z v, City of Philadelohis. 6 F.3d 990, 1008 (3d Cir. 1993}, O Donnell
Constr Co_v Dinnet of Columbis. 963 F.24 420, 427 (D.C. Cir. 1992): ¢f, Amsociated Geg.
Lopuactors v Coulition for Economis Eauity, 950 F.24 1401, 1415 (9 Cir. 1991} (government had
evidence that an "old boy network” in the local coastruction industry bad precluded migority businesses
from breaking into the mainsireats of "qualified” public contractors).
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support for its MBE plan, but the Court discoumed it. Post- Croson lower court Cases,
however, have said that anocdo;al evidence can bunress statistical proof of discrimination.”’

In addition, {roson did not discuss which parry has the ultimare burden of pcmzsien
as 10 the constistionality of an affirmative action program when it is challengsd m courn.
Prior to Crosan, the Supreme Count had spelied out the following evidentiary rule: whiie the
entity defending 2 remedial affirmative action measure bears the initial burden of production
to show that the measures are supported by "a strong basis in evidence,” the "ulimate
burden” of proof rests upon those challenging the measure to demonstrate that it is
unconstitutional, Wygany, 476 U.S. &t 277-78 (plurality opinion).* Lower couns
consistently have said that nothing in Croson disturbs this evidentiary rule

Finally, and perhaps most significantly, Crosop did not resolve whether a government
must have sufficient evidence of discrimination at hand before it adopts a racial classification,
or whether “post-hoe™ evidence of discrimination may be used to justify the classification at a
later date ~ for example, when it is challenged in litigation. The Coun did say that
governments must “identify [past] dicrimination with some specificity before they may use
race-conscious relief,” 488 U5, at 304. However, every coun of appeals to consider the
question has allowed governments to use “post-enactment” evidence 1o justify affirmative
action — that is, evidence that the government did not consider when adopting 3 race-based
remedial measure, but that nevertheless reflects evidence of discrimination ;:mvzdmg suppon

for the determination that remedial action was warranted at the time of adoption.® Those

} { hig, & F.3d at 1002-03 twhile snecdnial evidence of
discrimination a.!ane meiy will mzsfy the g;mm requirements. it can place izmportant gioss on siatistizal
evidence of discrimination); MLM 941 F.2d at 919 {"[1lbe sombination of
convincing anccdotal and statistical evidence is potent;” anscdous! evideoce can bBring “sold sumbers
life™): Cope Corp. v. Hillshorough Counry, 908 F.2d &t 916 (testimonial evidence adduced by county in
developing MBE program, combined with gross matistical disparities in misority participation ia pcbh»

contracting. provided "more than coough evidence oo the question of prior discriminaiion and need for
racinl classificetion®).,

¥ Ser also Wypam, 476 U8, ¢ 293 (O'Conper, J.. eoncurmng ip part apd concurring in the
;adgm:m} twhen xbe government “introduces fa satirtical proof as evidence of its remedial purpose,
theceby supplying the count with the means for detzrmining that the {Fovernment) bad & firm basis for
capciuding that remedinl xetion was xpproprisie, # i¢ incumbent upot the {challengers] 1 prove heir cuse;
they contipue to bear the witmane bussen of persusding the count that the [government’s] evidence did not
spporn 1o inference of prior discrimingion sod B o remedial purpose, or that the plan instituied on the
basis of this evidence was oot sifficiootly "sarrowly Wilored "),

» m Sonsrete Works v City and Counry of Depver, 36 F.3d a1 152123 Contraztory Ass'n v
Litx.of Philadeiphia, 6 F.3d &2 1008; {one Core v Hilliborough Covpry, 908 F. 24 m 916,

: v gl Degver, 36 F.3d at 1521 Coptraciony Ags'g v, City of
Mmﬁmmzzmxwm 941 F.24 & 920, Ag the Second

Cireuit put it when permintiog » sl goverumest to rely o8 post-enacimens evidence to defend & race-
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. courts have imerpreted Crosop as requiring that a government bave SOME evidence of

discrimination prior tc embarking on remedial race-conscious action, but 0ot that iy marshal
all such evidence at that time ™

2. IE ° !. { Qg c -v

Because Richmond defended its MBE program oo remedial grovods, the Count in
Croson did not explicitly address if and when affirmative action may be adapted for
“nonremedial™ objectives, such as promoting racix} diversity md inclusion, 'Ihc* same is true
of the majority opinion in Adarand, since the program at issue in that case »also is said 10 be
remedial. In his Adarand dissent, Justice Stevens said that the majority's silence on the
question does not foreclose the use of affirmative action to serve nonremedial ends. 63
U.5.L.W. at 4539 (Stevens, J., dissenting). Thus, in the wake of Croson and Adarand,
thers are substantial questions as to whether and in svhat settings nonremedial objectives can
constitute a compelling interest.”

To date, there has never been a majority opinion for the Supreme Courn that

. addresses the question. The closest the Coun has come in that regard is Justice Powell's

hased cantr;ctiug meassre, “[ilhe law is pinin that the constitutional sufficiency of | . . proffered reasons
secessitating ap affirmative ation plan thould be assessed o' whatever evidesse i presesiad, whether
priof 1o or subsequent to the program's esastment.” Marmsog & Burrowes Bridye (o 3,405y
Cuomo. 981 F.2d 50, 60 (24 Cir. 1992).

7 See Concrete Works v Citv and County of Degver, 36 F.3d a1 1321 ("Absent apy precoactment
evigenee of discrimination, s municipality would be unabic to sstisfy {rusop. However, we do pot read
Lroson's evidentiary requircment as formeiosing the considermtion of postenssiment vvidence, ) Toral
Lopstr Lo v Kipp County, 941 F.2d & 320 {requirement that municipality have “some evidence™ of
discrimisativs before engaging in race-coascious sctios “does not mean thar & program will be
ayrgnratically struck down if the evidence beforz the municipality &t the time of esactment does sot
completely Rlfill both prongs of the stmict serutity tst.  Rather, the factus! predicate for the program
should be svaluaind based upoon s evideoce presesind 1o the district court, whethor such evidence was
sdiduced before or sfier eosctment of the [program].”). Ome court has obscrved that the “risk of
wsincerity associated with post-enastment evidence . . . iy pigimized” where the evidesce "consists
sasentiaily of ap evaluation snd re-ordering of [the] pre-canctment evidence® on which a goverament
expressiy selied i formulasing it program. Contractors Ass'n v, City of Philadelphin, 6 F.3d st 1004,
Appiication of the posienaciment evideoce ruie ip that case esscontially gave the government a periog of
transition 1o whick o tuild ap evidentiary foundstion for an affirmative actiop program sbat was adopted
before Lroson. and thus withowt reference 10 the Crosop requirements. o Soral Construction, the Ninth
Cirenit perrmsitizd the government 1o igtroduce powt-caactment evidence to provide further factusl suppont
for s program that had been adopied afier Crosog. with the Srusgn siandurds in mind. See Corsl Constr.
Lo v King Counry, 941 F.2d a1 914-15, 919.20.

e Bridy

* Given the aation's hirwory of discrimination, virually all affirmative action can be tovsidered

remedial in & broad sense.  But as Crosop makes pluin, thas history, on its own, cannot properdy form the
basis of » remedial affirmative actios measure under siric! senvtiny.
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separaie opinion in Repents of 1he University iakke 438 U.S«'265 (!978}.
which said that 2 university has a compelling interest in taking the race of applicants into
account in its admissions process in order to foster greater diversity among the stadent
body.® According to Justice Powell, this would bring 2 wider range of perspectives 10 the
caropns. and in furs, would contribute 1o a more robust exchange of ideas - w!uc;h Justice
Powell said was the central mission of higher education and in keeping with the tme-honored
First Amendment value 1o scademic freedom. Sgg id. at 311-14.% Since Bakke, Justice
Stevens has been the most forceful adviocate on the Court for nonremedial affirmative action
measures. He has consistently argued thar affirmative action makes just as much sense when
it promotes an interest in creating a more inclusive and diverse society for today and the
future, as when it serves an inerest in remedying past wrongs. See Adamnd, 63 US.L.W.
at 4539 (Stevens, 1., dissenting); Croson, 488 U.8. at 511-12 & n.1 (Stevens, I
concurring); Johnson v. Transponation Agency, 480 U.5. 616, 646-47 {1987) (Stevens, J.,
concurring); Wygant, 476 U.S. at 31315 (Stevens, J., dissenting). As a circuit judge in 3
case involving an ostensibly remedial affirmative action measure, Justice Ginsburg announced
her agreement with Justice Stzvens' position “that remedy for past wrong is not the exclusive
basis upon which racial classifications may be justified.” O'Donnell Constr, Co. v, Districy
of Columbia, 963 F.2d 420, 429 (D.C, Cir. 1992) (Ginsburg, ., concurring) (citing Justice
Sievens' concurrence in Croson. 488 1.8, at 511).

In Metro Broadeasting, the majority relied on Bakke and Justice Stevens’ vision of
affirmative action to uphold FCC affirmative action programs in the licensing of broadcasters
on nonremedial grounds; the Court said that diversification of ownership of broadcast
Licenses was a permissible objective of affirmative action because it serves the larger goal of
expasing the nation 10 a greater diversity of perspaciives over the nation's radio and
television airwaves. 497 U.S. a1 567-68. The Court reached that conclusion under
intermediate scrutiny, however, and thus did not hold that the governmental interest in
secking diversity in broadcasting s “compelling.” Adarand did not overrule the result in
Meire Broadiagling -~ 2 point not fost on Justice Stevens. See Adarand, 63 US.L.W. at
4539 (Stevens, J., dissenting) (“The majority today overruies Metro Broadeasting only
insofar as it" is inconsisient with the holding that federal affirmative action measures are
subject 10 striet serutiny. “The proposition that fostering diversity may provide a sufficient
interest 10 justify f2 racia) or ethnic classification) is ot inconsistent with the Court’s holding
today -~ tndeed, the question is pot remotely presented in this case . . | "),

On the other kand, portions of Justice O'Connor's opinion in Croson and her
dissenting opinion in Metrp Broadcasting appear w cast doubt oo the validity of nonremedial

® Although Jusuce Powell wrote for himself io Bakke. Mis opinion was the controlling ove in the case.

¥ Asthough it sppareotly bas pot boes tested o wny significan: degree in the courts, Justice Powell's
thesis ey carry over 1o 1he selection of un.ivm:‘_zy faculty: the greater the racial xod ethpie divertizy of
the professon, the gremer the amay of pemipectives to which the studest would be exposed.
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affirmative action programs. In one passage in her opinion in Qmmn Just{cc 0 Connor
stated that affirmative action muost be "strictly reserved for the mmac!ml setting. id. a 493
(plurality opinion). Echoing that theme in her dissenting opinion (‘jamoq by (:‘hxcf Justice
Rehnguist and Justices Kennedy and Scalia) in Metro Broadcasting, Justice O'Connor urged
the adoption of strict scrutiny for federal affirmative action measures, sod assc:r{::d that ugdcr
that standard, only one interest has been "recognized” as compelling evough 1o justify racial
classifications: "remedying the effects of racial discrimination.” 497 U8, & 612, Justice
Kennedy's separate dissent in Metre Broadeasting was also quite dismissive of non-remedial
justifications for affirmative action; he criticized the majority opinion for “allow[ing] the use
of racial classifications by Congress untied to any gosl of addressing the effects of past race
discrimination™}. Id. a1 632 (Kennedy, 1., dissenting).

‘Nowhere in her Croson and Metro Broadeasting opinions did Justice O'Cornor
expressly disavow Justice Powell's opinion in Bakke Accordingly, lower courts have
assumed that Justice O°Connor did not intend to discard Bakke ¥ Thar proposition is
suppornted by Justice O Connor's own concurring opinion in Wygant v, Jackson Board of
Education, 476 U8, 267 (1986), in which she expressed approval of Justice Powell's view
that fostering racial and ethnic diversity in higher education is 2 compelling interest. ]d, at
286, Furthermore, in Wygant, Justice O'Connor said that there might be governmental
interests other than remedying discrimination and promoting diversity in higher education
that might be sufficiently compelling to support affirmative action. Jd, For exampie, Justice
Q'Connor left open the possibility that promoeting racial diversity among the faculty ar
primary and secondary schools could count as 2 compelling interest. Jo. at 288 a*. In his
Wygant dissent, Justice Stevens argued that this js a permissible basis for affirmative action.
Id. ar 313-15 (Stevens, )., dissenting).

On the assumption thdr Bakke remains the law, it is clear that to the extent affirmative
action is used 1o foster racial and ethnic diversity, the govermment must seek some further
objective, beyond the mere achievement of diversity itself.™ As Bakke teaches, in higher
education, that asserted goal is the enrichment of the academic experience. And according to

T Sex Wiater Park Commu 05,5 £ 873 F.24 347, 35384 (D.C. Cir. 1989, pf°d sub.
gam. Msiro Broadeasung, Ins ¥ FCC. 497 U8 847 (19901 Winrer Park. §73 F.2d a2 357 (Williams,
1. copcurring i part snd disienting @ pert. Saurbere Brosdeastine, [pe. v, FCC. 876 F.2d 902, 942

fD.C. Cir. 1989 (Wald, C.J., disxenung). 3T d sub pom Moo Brosdeaniing, fne. v FOC. 497 U8,
547 (19901, fn Davis v. Haloern. 768 F. Supp 968 (S.D.N.Y. 199)), the court reviewed the law of
affirmative action i the wake of {rovon and Metrn Brosdeasting, aod, citing Justice Powell's Gpinion in
Bakke, said thm » umiversity bas o compelling wterent o seeking Lo incresss the diversity of s student
body. j4. k981, See slso United Stater v Bogrd of Ed pwhehip_of Piscataway, 832 F. Supp, 836,
83748 (D5, 19935 (under cossttutional aandards for dffinoative action, diversity in higher education
i & compelling governmenial interest) (ening Bakke and Croson).

¥ Tohe Court bas consisiently rejectod "mcial belancing” as a goal of affirmative action. See Croson.
488 U.S. a1t 507; Johpson, 480 LS. wt 639, Local 28 Sheet Metal Workers' Int'l Ags'y v. EEQC, 478
L.5. 421, 475 (1986; (plurslity opinion); Bakke, 438 U §. a1 307 (opiniot of Poweli, J.),
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the majority in Metro Broadcasting, the asserted independent goal that justifies diversifying
the owners of broadcast licenses is adding variety to the perspectives that are communicated
in radiv and television. That same kind of analysis must be applied 1o efforts to promote

racial and ethnic diversity in other senings.

For tsiance, diversification of the mnks in 2 b enforoement agency mrpuably serves
vital public safety and operational needs, and thus enhances the agency's ability (o camry out
its functions effectively. Soe Wygant, 476 U.S. at 314 (Stevens, )., dissenting) ("[T]n law
enforcement . . . in 2 city with @ recent history of racia) unrest, the superintendent of police
might reasonably conclude that an integrated police force could develop a better refationship
with the community and thereby do a more effective job of maintaining law and order than a
force composed only of whites.*); Pamdise, 480 U.S. at 167 .18 (plurality opinion} {(noting
argument that race-conscious hiring can “restore[] community trust in the fairness of law

-enforcement and facilitate[] effective police service by epcouraging citizen cooperation®},™

1t is more difficult to identify any indspendent goal that may be atained by diversifying the
racial mix of public contractors. Justice Stevens concurrexd in the judgment in Crosep on
precisely that ground, Citing his own Wygan! dissent, Justice Stevens contrasted the
“educational benefits (o the entire student body" that he said could be achieved through
faculty diversity with the minimal societal benefits (other than remedying past discrimination,
a predicate that he said was not supported by the evidence in Croson) that would flow from a
diversification of the contractors with whom a municipality does business. See Croson, 488
U.S. at $12-13 (Stevens, I, concurring in part and concurring in the judgment).

- Furthermore, the Court has siared that the desire to develop a growing class of successful

MinOTily entreprensurs 1o serve as “role models™ in the minority community is not, on its
own. & valid basis for a racial and ethnic classification. See Crosopn, 488 U.S. at 497 (citing
Wygant. 476 U.5. a1 276 (plurality opinion)}; see also Wygani, 476 U.S. at 288 n”
(O'Connor, 1., concurring).

Diversification of the health services profession was one of the stated predicates of the
racial and ethnic classifications in the medical schoo!l admissions program at issue in Bakke.
The assented independent goal was “improving the delivery of health-care services to
communities currenily underserved.® Bakke 438 U.S. at 310. Justice Powell said that “fih
may be assumed that in some situations a State’s interest in facilitating the health care of its
citizens is sufficiently compelling to suppont the use of a suspect classification.” Jd, The

it.Bolic 15411 Assp v Xoung, 608 F.24 671, 636 (6th Cir. 1979), ceps. degied,
432 1.5, 938 (1981} ("The arpument that police need more minonity officers is not simply that blacks
communicate better with blacks or that 3 police depariment zhould cater 1o the public’s desires. Rather, it
is that effective crime preventios and solution depend beavily on the public support and cooperation which
result only from public respeet and sonfidesce ip the police. 3.
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problem in Bakke, however, was that there was "virtually no evidence™ that the gmf:mm:
for minority applicants was “either needed or geared to promote that goal.” Jd.

Assuming that some noaremedial objectives remain a Jegitimate basis for affirmative
action afier Adatand, there is a question of the nature of the showing thar may be necessary
to support racial and ethoic classifications that are premised on such objectives. In higher -
education, the link berween the diversity of the student body and the diversity of viewpoins
on the campus does nol readily lend itself to empirical proof. Justice Powell did not require
any such evidence in Bakke. He said that the strong First Amendment protection of
academic freedom that allows "2 university to make its own judgments xs to education
includes the selection of its student body.” Bakke 438 U.S. at 312, A university is thus
due some discretion to conclude that a student “with a particular background ~ whether it be
ethnic, geographic, culturally advantaged or disadvantagsd ~ may bring to a professional
school of medicine experiences, outlooks, and ideas that enrich the training of its student
body and better equip its graduates to render with voderstanding their vital service to
humanity.” Id, at 314,

1t could be said that this thesis is rooted in a racial stereotype, one that presumes that
members of racial and ethaic minority groups have a "minority perspective” 10 convey. As
Justice O'Connor stated in Croson, a driving force behind strict serutiny is 10 ensure that
racial and ethnic classifications are not motivated by "stereotype.* Croson, 488 U.S. at 493

* (plurality opinion). There are sound arguments 1o support the contention that seeking

diversity in higher education rests on valid assumptions. The thesis does not presume that al)
individuals of a particular race or ethnic background think and act alike. Rather, it is
premised on what seems to be a commaon sense proposition that in the aggregate, increasing
the diversity of the student body is bound to make a difference in the array of perspectives
communicated at 3 university. See Metro Broadcasting, 497 U.S. at 579 (“The predictive
judgment about the overall result of minonity entry into broadeasting is not a rigid
assumpiion about how minority owners will behave in every case but rather is akin 10 Justice
Powell's conclusion in Bakke that.greater admission of minorities would contribute, on
average. 10 the robust exchange of ideas.®) (intemal guotations ominted), Nonetheless, after
Croson and Adarand, a court might demand some proof of a nexus berween the
diversification of the student body and the diversity of viewpoints expressed on the

campus.” Likewise, 2 court may demand a factual predicate to support the proposition that

greater diversity i a law enforcement agency will serve the operational needs of the agency

¥ Aside from the proffered justificasion ip Bakks. the government may bave sther reasons for secking
1o increase e pumber of wivority bealth professionals.

* Justice Powell cited Literarure on this subject in suppori of his opinion in Bakke. Sec 438 U5, &
312-13 0.48, 315 .30, :
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- and improve its performance,®® or that minority health care professionals are more likely 1o

work in medically underserved communities.”
B.  Namow Tailpring Test

In addition to advancing a compelling goal, any governmental use of race must also
be *narrowly tailored.* There appear 10 be two underlying purposes of the narrow 1ailoring
test: first, to ensure that race-based affirmative action is the product of careful deliberation,
not hasty decisionmaking; and, second, to ensure that such action is truly necessary, and that
less imtrusive, efficacious means to the end are unavailable. As it has been applied by the
courts, the factors that typically make up the "narrow tailoring”™ test are as follows: (i)
whether the goversunent considered race-neutral alternatives before resorting to race-
conscions action; (i) the scope of the affirmative action program, and whether there is a
waiver mechanism that facilitates the narrowing of the program's scope; (iii) the manner in
which is used, that is, whether race is a factor in determining eligibility for a program or
whether race is just one factor in the decisionmaking process; {(iv) the comparison of any
numerical target to the number of gualified minorities in the relevant sector or industry; (v)
the duration of the program and whether it is subject to periodic review; and (vi) the degroe
and type of burden caused by the program.  In Adarand. the Supreme Coun referred 1o its
previous affirmative action decisions for guidance on what the narrow tailoring test entails,
It specifically mentioned that when the Tenth Circuit reviewed the DOT program at issue in
Adarand under intermediate scrutiny, 1t had not addressad race-neutral altematives or the
duration of the program.

Before describing sach of the components, three gencral points about the narrow
wilorning test deserve mention. First, it is probably not the case that an affirmative acgon
measure has to satisfy every factor. A strong showing with respect 10 most of the faczors
may compensate for z weaker showing with respect to others.

Second. all of the factors are not relevant in every case. For exampie, the objective
of the program may determine the applicability or weight to be given a factor. The factors
may play out differently where a program is nonremedial.

Third, the narrow tailoring 1est should not necessarily be viewed in isolation from the
compelling interest test. To be sure, the inquiries are distinct: as indicated above, the
compelling interest inquiry focuses on the ends of an affinmative action measure, whersas the

* Ses Hayes v Nonb Sue Law Eoforsemem Officers Ase's. 10 F.36 207, 215 (dsh Cir. 1993)
(although the use of racial classifications to foster diversity of police departmesnt could be & sonstitstionally
permissible objective, city failed to show 2 fink berween effoctive law enforcement and groater giversity in
the departesenit’s ranks).

¥ Sex Bakke 438 U.S. at 311 ¢opinion of Powell, J.) {poting lack of empincal dats w suppon medical
school's claim 1har minority docton will be more likely 1o practite in & disadvanugad community).
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narrow tailoring inquiry focuses on the means. However, as a practical matter, there may be
an interplay berween the two, There is some hint;of this in Croson. In several places. the
Court said that the weak predicare of discrimination on which Richmond acted could not
justify the adoption of a rigid racial quota ~ which suggests that if Richmond bad opied for
some more fiexible measure the Connt might have been jess demanding when reviewing the
avidence of discrimination. By the same token, the more compelling the interest, perhaps
less parrow tailoring is required. For example, in Sheet Meral Workers v, KEOC. 478 U.S.
421 (1986), and United States v, Paradise, 480 1.5, 149 (1987), the Supreme Count upheld
what on their face appear to be rather rigid classifications to remedy egregious and persistent
discrimination.

However, it bears emphasizing that the Supreme Court has never explicitly recognized
any trade-off between the compelling interest and nanrow ailoring tests. It is also far from
¢lear that the Court in Crosop would have found that 2 more flexible MBE program,
supported by the generalized evidence of discrimination on which Richmond relied, could
withstand strict scrutiny, In addition, the membership of the Court has changed dramaticalty
in the years since Shegt Metal Workers and Paradise. Both cases were decided by five-four
margins, and only one member of the majority (Justice Stevens) remains, And while Justice
O Connor agreed with the majority in Sheet Meatal Workers and Paradise that ample evidence
of deeply entrenched discrimination gave rise to 3 very weighty intsrest in race-based action,
she dissented on the ground that the particular remedics selected were too rigid.

1. Rage-Neutral Alternatives

In Croson, the Supreme Court said that the Richmond MBE program was not
"narrowly widored,” in pan because the city apparently had not considered race-neutral
means 1o increasz minority participation in contracting before adopting its race-based
measure.  The Coun reasoned that because minority businesses tend to be smaller and less-
established. providing race-neutral financial and technical assistance to small and/or new
firms and relaxing bonding requirements might achieve the desired remedial resulis in public
coniracting - increasing opponunities for minority businesses. 488 17,8, a1 507, 510,
Justice Scalia suggested an even more aggressive idea: *adopt 3 preference for small
businesses, or even for new businesses — which would make it easier for those previously
excluded by discrimination to cnter the field. Such programs may well have a racially
disproportionate impact, but they are not based on race,* Id, at $26 {Scalia, J., ¢oncurming).
As such, they would not be subjected (o strict scrutiny.

The Court in Croson did not specify the extent to which governments must consider
race-neutral measures before resonting o race-conscious action. It would seem thal the
government need not first exhaust race-neutral altiematives, but only give them serious
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anention.® This principle would comport with the purposes of ensuring that race-based
remedies are used only when, after careful consideration, a government has concluded thai
less intrusive means would not work. 11 also compaonts with Jystice Powell's view that in the
remedial setting, the government need not use the “least restrictive means” where they would
not accomplish the desired ends as well. See Fullilove, 448 1.5, 2t 508 (Powell. ],
concurring); see alse Wygant, 476 U.S. a1 280 n.6 (plurality opimion of Justice Powell)
(narrow tailoring requirement ensures that "less restrictive means” are used when they would
promote the objectives of a racial classification “about as well”) (internal quotations

omitied), R .

This approach gives the government a measure of discretion in determining whether
its objectives could be accomplished through some other avenue, In addition, under this
approach, the government may not be obliged to consider race-peutral alternatives every time
that it adopts 2 race-conscicus measure in 3 particular field. In some situations, the
government may be permitted to draw upon a previous consideration of race-neutral
alternatives that it undertook prior to adopting some earlier race-based measure.® In the
absence of prior expenence, however, & government should consider race-neutral aliematives
at the time it adopts a racial or ethnic classification. More fundamenially, even where race-
neutral alternatives were considered, 2 cournt might second-guess the government if the coun
believes that an effective race-neutral aliernative i readily available and hence should have
been tried.  Se¢ Metro Broadeasting, 497 U.S. at 625 (O'Connor, J., dissenting) (FCC
affumative action programs are not narrowly tatlored, in pant, because "the FCC has never
determined that it has any need to resont 1o racial classifications 1o gchieve its assened
imerest, and it has employed race-conscious means before adopting readily available race-
neutral, aliernative means™); United States v, Paradise. 480 U.S. at 199-200 (O'Connor, 1.,
dissenting) (district count’s race-based remedial order was not narrowly tailored because the
court “had available several alternatives” that would have achieved the objectives in a less
intrusive manner),*

" e Coral Constr Kiqe County. 941 F.2d a2 923 (*[Wihike srict scrutiny requires serious, good
{aith consideration of race-peutral aliernatives, strics serutisy does 5ot rouine exbavstios of every such
possibie sltareanve.*) '

&L Bilisk v City of Chicags. 989 F.24 850, 804 {7 Cir) (o0 bane) (Poaper, 1.3 {ip reviewing

:fﬁmmvg $0on Dreasures. COuns must be Tseasdivic] w e imporunce of svoiding racial critera | |
whenever 11t possible 0 6o #0, [a] {10300 requires™), pert depied. 114 5. O1 30 {1993y,

™ B Camnctors Ass'n . City of Priladeiohis 6 F.3d &t 100 n.iE.

* Seg also Ensley Branch, NAACP v Seibels. 31 F.34 1348, 1571 {11th Cir. 1994) {eity shovid have

implsmented mace-suutral slicrnative of extablubing pop-discriminsiory selection procadures in policz apd
fire departments intieadd of adopting mce-based procedures; “continued use of discriminatory tests, .
cotnpounded e very evil tat {race-based memsures] were desigued 10 eliminae®y; Alkep v Cirv of
Memphis, 37 F.3d 1135, 1164 (815 Cir. 1994) (remanding 1 lower court, in part, becsuse evidence
suggested that the city should bave used obvious set of race-peutrsl alleroaiives before resorting o race-
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Justice O'Connor’s opinion for the Count in Crosop criticized the scope of ‘
Richmond's thinty percent misority subcontracting requirement, calling it a "rigid numencal
quota” that did ot permit consideration, through some form of adruinistrative waiver
mechanism, of whether pamicular individuals benefiting from the ordinance had suffered
from the effects of the discrimination that the city was seeking to remedy. 488 U.S. ar 508,
At first blush, this criticism. of the Richmond plan may appear 1o conflict with previous
Court decisions, joined by Justice 3"Connor, that held that race-based remedial measures
nezd not be limited to persons who were the victims of discrimination. (See supra p. 5.)
Upon closer reading, however, {rosop should not be interpreted as introducing a "victims-
only” requirement through the narrow tailoring test.® The Coun's rejection in Adarand of
Justice Scalia’s position that compensation i3 due only 1o individuals who have been
discriminzed against personally provides further confirmation that Croson did not impose
any such requirement.

The Court’s focus in Crosop on individualized consideration of persons seeking the
benefit of a racial classification appears 10 have been animated by three separate concerns
about the scope of the Richmond plan. Firss, the Count indicated that in order for a remedial
affirmative action program to be narrowly tailored, its beneficiaries must be members of
groups that were the victims of discrimination.  The Court faulted the Richmond plan
because it was iniended to remedy discrimination against African-American contractors, but
included among its beneficiaries Hispanics, Asian-Americans, Native-Americans, Eskimos,
and Aleuts -- groups for which Richmond had proffered “absolutely no evidence of past
discrimination.” [d, ar 506. Therefore, the Count said, even if the Richmond MBE program
was “‘narrowly ailored” 10 compensaie Afnican-American contractors for past discrimination.,
one may legitimately ask why they are forced to share this ‘remedial relief” with an Aleut
citizen who moves 1o Richmond tomorrow?" Id* Second, the Court said that the
Richmond plan was not even narrowly tailored 1o remedy discrimination against black

CONSCIONS DEAsuTes).

* Mast fower couns have vot construed Cioaon 1o that fabion, See. e.p. Billish v Tirv of Chieage.
962 F.2d 1269, 1292-94 (T Cir. 1992), rx2'd o6 oer grounds. 989 F.24 890 (T Cir.} {eo bans), gert.
deqed. 114 5. C1. 290 (1993). Corpl Coame. Co v Xiag Coumry. 941 F.2d w 925.26 5.15; Cupico v.
Pueblo School Dhist, Ne. 60, 917 F.20 431, 437 (108 Crr. 1990). But see Wimer Park v FCC, 873 F.24
347, 36768 (D.C. Cis. 1989) (Willismsn, §., comcuenag io part and disscnting i part) {ipterpreting
Lrosep as requinag that racis] classifications be bosted "W victims of prior discrimioation™); Maip Lige
Paving Co v, Boerd of Educ,, 725 F. Supp. 1347, 1362 (E.D. Px. 1989) (MBE program 6ot parmowly
wilored, io part, becsuse §t “contuine(d) oo provasion w Kentity those who were victims of past
discriminatios and 10 limit the program ‘s beoefiss © them™).

“&’ aei Lopity. { . trict of Columbys .%3 F}dle? mBEmmwm!
narrowly wiiored because of “rando welusios of mcial groups for which there was oo evidence of past
discriminatios”), : )

LT
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coniraciors because "a successful black envreprencur . . . from anywhere in the country”
could reap its benefits. Id, a1 508, That is, the geographic scope of the ?i:m was not
sufficiently tailored.* Third, the Coun contrasted the "rigidity” of the Richmond plan with
the flexible waiver mechanism in the 1en percent minornity participation requirement that was
upbeld in Fyllilove. As the Court in Crosop described ity the yequiremens in Fullilove could
be waived where a minority business charged a “higher price {that] was not anributabie
the effects of past discrimination.” IgL See Fullilove, 448 U.S. ar 488 (plurality opinion),
The theory is that where a business is struggling to overcome discrimination, it may not have
the capacity to submit a competitive bid.” Thar an effective waiver provision allows for
“individualized consideration” of a particular minority contractor's bid does niot mean that the
contractor has to be 8 “victim® of a specific instance of discrimination. It does mean that if
the contractor is wealthy and has entered the mainstream of contractors in the community, a
high bid might not be traceable to the discrimination that a racial or ethnic classification is
seeking to redress. Instead, such a bid might reflect an effort o exploit the classification.

3. Manner in Which Race s Used

The Court's antack on the "rigidity” of the Richmond orndinance also implicates
another common refrain in affirmative action jurisprudence: the manner in which race is
used is an integral pant of the narrow tailoring requirement. The clearest statement of the

. Court’s somewhat mixed messages in this area is that programs that make race or ethnicity 3
_requirement of eligibility for panticular positions or benefits are less likely 10 survive

constitutional challenge than programs that merely use race or ethnicity as one factor 10 be
considered under a program open to all races and ethnic groups.®

$00] - ] . - saity, 950 F.2d st 1418 (MBE
program iniended to remedy dtscnmsmlwn agmm minerities ip wunty sonETUStion M&my WS

varrowly Giloted, io part, because scope of beneficiaries was limited to minorities within the county) with
Podberesky v Kirwan, 38 F.3d 147, 159 (4th Cir.) (scholarship program intended to remedy
diserimination against Africap-Amenicans io Maryland was not carrowly wilored, in pan. because African-
Amenicans from outside Maryland were eligibic for the program), cent_denied, 115 §. €L 2000 1995,

“* See Milvaukee Counry Pavery Assny. Fiedler, 922 F.24 419, 428 (Ttb Cir. } {noting thm

administrative waiver mechaninm enabled sule to exclude from scope of bencficiaries of affinmative action
plan i public contracting “two weaithy bisck foorball phym who nppamnlly could mmpm. eﬁmwciy
cutside the planl, gert, denisd, SO0 115 984 (1991 : . :

Sapitary Uomm's 779 F. Supp. 3%, 381 [D. Md. 199 {MBE pmgnm hot mwly mlom.i in pm
because 1t bad "oo provisios w 'gradusic’ from the program those contracting firms which bave
gemonsiraied the shilny ® sffectively compete with nop-MBE's in & competitive bidding process™); 3ee
lso Shurberg Brosdemstine Inc v FCC, 876 F.2d &t 916 fopinios of Silbermas, 1. } ("There must be
SOmE OPPOILAITY 10 exclude those mdzvzém%s for whom affirmative s2tion is just soother business
oppertugity. ")

“ The factor that we labeled above us ‘miz of bepeficiaries/sdminisuntive walvers” s somatimes
considered by courts under the beading of “flexibility”, wlong with a consideration of the manner in which
race is used, For the sake of clarity se have divided them isto two separsie romponenls of the sarrow
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Two types of racial classifications are subject to criticism as being too rigid. First
and most obvious is an affimmative action program in which & specific number of pasinons
are set aside for minorities. The prime example is the medical schoo! admissions program
that the Court invahdaied in Bakke. - Justice Powell's pivotal opinion in the case mmfd
squarely oo the fact that the program reserved sixween percent of the slas af the gwdzc:}
school for members of racial and ethnic minority groups. Another example of this 1ype of
classification is the program upbeld in Fullilove. It provides that, except where the Secrewry
of Commerce determines otherwise, at least ten percent of the amount of federal grants for
certain public works projects must be expended by grantees to purchase goods or services
from minority-owned businesses. 42 U.8.C. § 6705(H)2}.

The second type of classification that is vulnerable to antack on fiexibility grounds is a
program in which race or ethnicity is the sole or primary factor in determining eligibility.
One example is the FCC's “distress sale” program, which allows a broadcaster whose
gualifications have been called into question to transfer his or her license prior to an FCC
revocation hearing, provided the wansferee is a minority-owned business.” Another
example of affirmative action programs in which race or ethnicity is a requirement of
eligibility are college scholarships that are reserved for minorities @

Under both types of classifications, persons not within the dcsignzied categonies are
rendered ineligible for cenain benefits or positions.®® Justice Powell's opinion in Bakke

iailonog we,
“ The distress sale program was upbzld under intermediate scrutiny in Meirs Brosdeasting,

* There is a plausible distinction berween colfege scholarships that are reserved for minorities and
sdmissions quotas that reserve places at o college for minorities. 1n Podberesky v. Kipwagn, 38 F.34 147
tath Uir 1994L gent denied, 115 5. . 2001 (1995), the Found Circuit beld that a coliege scholarship
program for Afncan Amerisans was unconsiwtons under Crogop. The Fourth Cireuit's desision,
bowever, did por equate the scholambip program with the admissions quom struck dows in Bakks, and &t
did oot fure on the fact thar race was & requirement of elipbility for the program.

™ The sintutes and reguintions upder whick DOT bas established the contrecting prograg sl issue in
Adampd are different. Racial a0d ethoic classificaions are used in the form of & precummion that
members of mivority proupe sre “socially disadvantaged.” However, that presumption is rebuttable, and
members of sonminonity groups are eligible for the program “on the basis of clear and convincing
evideoce™ that they are socially dissdvasuged. Adampnd. 61 US. LW, ar 4524, e id. st 4340 (Sievens,
1., dissenting s iarguing that the relevant sustutes aod ragulations in Adamand are better tailored than the
Fulliloxe legisintion. because they “dol) oot make mace e sole criterion of eligibility for panicipation in
the program.” Members of meciel and ethaic & prosumed © be disadvapiaged. but the presumption is
rebuttable, and even if it does pot get the presumption, “z small busipess wmay qualify [for the program) by
showing that i1 i both socially and economically disadvaniaged”)

- 24 -
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rested on the fact'that the admissions program at jssue was 3 quota that saved places for
minorities solely on the basis of their race.® As Justice Powell put it, such a program

tells applicams who are not Negro, Asian, or Chucano that they
are towally excluded from a specific percentage of the szars in an
entering class. No mamer how stroog thelr qualificauons,
quantitative and extracurricular, inchuding their own potential for
contribution 10 educational diversity, they are never afforded the
chance 10 compets with applicants from the preferred groups for
the special admissions seats.

438 U.S. @ 319, Justice Powell contrastad admissions programs that require decisions based
*solely™ on race and ethnicity, id, at 315, with programs in which race or ethnic backgmund
is simply one factor among many in the admissions decision. Justice Powell said that in the
latter type of program, "race or ethnic background may be deemed a ‘plus’ in a panicular
applicant's file, yet it does not insulate the individual from comparison with ali other
candidates for the available seats.” Jd, at 317. In Justice Powell's view, such programs are
sufficiently flexible 10 meet the narrow tailoring requirement. -

This line of reasoning also resonates in Johnson v, Transportation Agency. 480 U.S.
616 (1987). There, the Supreme Court upheld an affirmative action plan under which a state

government agency considered the gender of applicants® as one factor in making cenain
promotion decisions. The Courr noted that the plan "set[J aside no positions for women, "
but simply established goals for female representation that were not “construed™ by the
agency as “quotas.” Id, at 638 The Court further observed thar the plan “merely
authorize[d) that consideration be given to affirmative action concerns when evaluating
qualified applicants.” Id, The Court stressed thar in the promotion decision in question,
"sex . . . was but one of numerous factors [that were taken] into account.” Id, The
agency’s plan "thus resemble{d]” the type of admissions program “approvingly noted by
Justice Posell” in Bakke: it "mquires women w compete with all other qualified applicants.
No persons are automatically excluded from consideration; gl are able to have their
qualifications weighed against those of other applicants.” Id. See also id, at 656-57
(C'Connor, J., concurming in judgment) (agency’s promotion decision was not made "solely
on the basis of sex.” rather, “sex was simply used as a ‘plus factor’™).

¥ Bakke it the only Supreme. Court affirmstive action case thas ultimuely turned oo the "quota” issue.
o Lrosen. the Cournt roferved disparagingly 1o the thirty percent minority subcontracting requirement at
issue in the oase as & "quota,” but that was bot o itsell the basis for the Court's decixion.

' Although Johnson was & Title VI gender classification caie, its reaconing as o the distinction

betwenp Quows apd gouls is instrustive with respect 1o the conmtinnions) asalysis of racial angd ethpic
classificnzions.

L35,



-l _ -

Finally, Crosop itself touches on the point. The Court said that in the absence of a
waiver mechanism that permitted individualized consideration of persons seeking a sm of
city contracts pursuant to the requirement that thirty percent of the dollar va.lue of pime
contracts go to minority subcontractors, the Richmond plan was "pm.blcmauc from an equal
protection standpoim because [it made) the color of an applicant’s skin the sole relevant
consideration.” 488 U.S. at 508.

4 Comparison of Numerical Jarget to Relevant Market

Where an affurmative action program is justified on remedial grounds, the Count has
looked at the size of any numerical goa! and its comparison to the relevant labor market or
industry. This factor involves choosing the appropriate measure of comparison. In Crosor,
Richmond defended its thirty percent minority subcontracting requirement on the premise that
it was halfway between .067 percent — the percentage of city contracts awarded to African-
Americans during the years 1978-83 - and 50 percent - the African-American population of
Richmond. The Court in Croson demanded & more meaningful statistical comparison and
much greater mathematical precision. It held that numerical figures used in a racial
preference must bear a relationship to the pool of qualified minorities. Thus, in the Court's
view, the thirty percent minority subcontracting requirement ot narrowly tailored, because it
was tied to the African-American population of Richmond, and as such, rested on the
assumption that minorities will choose a particular trade "in Jockstep proportion to their
representation in the local population.” 488 U.S. at 507.%

5. Dunation and Periodic Review

Under Croson, affirmative action represents a “temporary” deviation from “the norm
of equal treatment of all racial and ethnic groups.” Croson, 488 U.S. at 510. A particular
measure therefore should last only as long as it is needed. Sec Fullilove, 448 U.S. at 513
(Powell, J., concurring). Given this imperative, a racial or ethnic classification is more
likely 1o pass the narrow tailoring test if it has a definite end-date,” or is subject to

¥ Compare Ajken v. Citv of Memphis. 37 F.3d at 1165 (remanding to Jower court, in part, because

race-based prowotion goals in consent decree were tied (o “undifferentiated” labor force stalistics;
instructing district court on remasd 1o determine whether racial composition of city labor foree “differs
matenally from that of the qualified labor pool for the positions” in question) with Edwards v. Citv of
Houston. 37 F.3d 1097, 1114 (Stb Cir. 1994) (race-based promotion goals in city police department were
parrowly tilored, in pant, because the goals were ted to the pumber of minorities with the skills for the
positions in question), reh'g gragted, 49 F.3d 1048 (Sth Cir. 1995).

¥ Sec Paradise, 480 U.S. a1 178 (plurality opinion) (race-based pmmujtion requirement was narrowly
tailored, in part, because it was "ephemeral,® and would “endure[] oaly ustil® pon-discrimipatory
promotion procedures were implemested); Sheet Metal Workers, 478 U.S. at 487 (Powell, J., concurring)
(race-based biring goal was parrowly tilored, in part, because it "was Dot imposed as a permanent
requiremeat, but [was} of limited duration®); Fullilove, 448 U.S. at 513 (Powell, J., concurring) (race-
bascd classification in public works legislation was sarrowly tailored, in part, because it was "not a

!
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‘meaningful periodic review that enables the government 10 ascertain the continued need for
the measure. ‘The Supreme Coun has said that a set end-date is less important where a
program docs not establish specific numerical targets for minority participation. J.Qham
480 U.S. at 640, However, it remains important for such a program to undergo periodic
review . See id, a1 635-40.

Simply put, 2 racial or ethnic classification that was justified at the pcm: of ity
adoption may no Jonger be required at some future point. If the classification Is subject 0
sesxamination from time o time, the government can 1eact to changed circumstances by fine.
tuning the classification, or discontinuing it if warranted. Sec Fullilove, A48 1.8, a1 489
(plurality opinion); s also Metro Broadcasting, 497 U.S. at 594; Shoet Metal Workers, 478
U.S. a1 478 (plurality opinion); jd, a1 487-88 (Powell, 1., concurring).

Affirmative action necessarily imposes a degree of burden :cn persons who do not
belong to the groups that are favored by a racial or ethnic classification. The Supreme Coun
has said, however, that some burdens are acceptable, even when visited upon individuals
who are not personally responsible for the particular problem that the classification seeks o
address. Sz Wygant, 476 U.S. at 280-81 (plurality opinion) {"As part of this Nation's
dedication t© eradicating racial discrimination, innocent persons may be called upon to bear
some of the burden of the remedy.”). This was implicitly reaffirmed tn Crpson and
Adamnd: in both cases, the Court *recognize{d] that any individual suffers an injury when he
or she is disadvantaged by the govermient because of his or her race, whatever that race
may be,™* but declined to hold that the imposition of that burden pursuant to an affirmative
action measure 15 awomatically unconsticutional, j

In some situations, however, the burden imposed by an affirmative action program
may be too high. As 2 general principle, a racial or ethnic classification crosses that
threshold when it “unsettie[s} . . | legitimate, firmly rooted expectation{s],** or imposes
the "entire burden . . . on panticular individuals ** Applying that principle in an
employment case where senjority differesces between minority and nonminority employees
were involved, 2 plurality of the Court in Wygani stated that race-based layoffs may impose
2 more substanual burden than race-based hining and promotion goals, because “denial of a’

i
permasent pan of fadersl comtractung requirements™): O'Donoelt Conwr. o v, Digirict of Columbia, 963
F.2¢ x 428 (ordipance acting wside 8 peveesuge of city costracus for minority businesses was oot
naTowly tadored, in part. because i copusived no “sunser provision” and no ‘ead fwas] in sight™y.
* Adanapg. 63 ULS.L.W. a0 430 {esting Croson).
* Johnson. 480 U.S, a1 638,
» Sheet Meta] Workers, 478 U.S. ut 488 {Powell. ., copcurTing),
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future employment opportunity is Bot as intrusive as loss of an existing job.” Wygant. 476
U.S. at 282-83; see also id. at 294 (Whise, 1., concurring). In a subsequent case. however,
Justice Powell warned that "it is too simplistic 1o conclude that hiring [or other cmpi?yrz}cnzl
goals withstand constitutional muster whereas layoffs donot . . . . ‘Tig proper cun;umzmml
inquiry focuses on the effect, if any, and the diffuseness of the burdes imposed oo innocem
ponminorities, sot on the Iabel apphied to the particular employment plan ar issse.” Shegt
Metal Workers, 478 U.S. ar 488 5.3 (Powell, J., concurying). l

In the contracting area, a racial or ethnic classification would upset settled
expectations if it impaired an existing contract that had been awarded to a person who is not
included in the classification. This apparently occurs rarely, if at all, in the federal
government. A tnore salient inguiry therefore focuses on the scale of the exclusionary effect
of 3 contracting program. For example, in Fullilove, Justice Powell thought it salient that
the contracting requirement at issue in the case reserved for minorities 8 very small amount
of 10tal Funds for construction work in the nation (less than one percent), leaving
nonminonities able to compete for the vast remainder. For Justice Powell, this rendered the
effect of the program “limited and so widely dispersed that its use is consistent with
fundamental fairness.” Fullilove, 448 U.S. a1 515. In some instances, conversely, the
exclusionary effect of racial classifications in contracting may be considered too large. For
exampie, the lower count in Croseg held thar Richmond's thirty percent minority
subcontracting reguirement imposed an impermissible burden because it placed nonminorities

'&t a great “competitive disadvanuage.” LA, Croson Co, v, City of Richmond, 822 F.2d

1355, 1361 (4th Cir. 1987). Similarty, an affirmative action program that sffectively shu
nonminonty firms out of certain markets or particular industries might establish an
impermissible burden.  For example, the dissenters in Metro Broadcasting felt thar the
FCO's distress sale unduly burdened nonminoritues because it “created a specialized market
reserved exclusively for minority controlled applicants. There is no more rigid quota than a
100% set-aside . . . . For the would-be purchaser or person who seeks to compete for the
station, that opportunity depends entirely upon race of ethnicity.” 497 U.§. at 630
(O'Connor, 1., dissenting). The dissenters also dismissed the majority’s contention that the
impact of distress sales on nonminorities was minuscule, given the small number of stations

- ransferred through those means. The dissenters said that “[i}t is no response 1o a person

denied admission &t one school, or dixcharged from one job, solely on the basis of race, that
other schools or employers do not discriminate . Ig,

Croson has not resulted in the end of affirmative action at the state and local Jevel.
There is no douln, however, that Cropson. in tightening the constitutional parameters, has
diminished the incidence of such programs, af least in contracting and procurement. The
post-Lroson experience of governments that continue 1o operate affirmative action programs

1]
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in that area is instructive.”” Many governments recvaluated their IEEE programs in Light of
Croson. and modified them 1o comporn with the applicable standards. Typically. the
centerpiece of a government's efforts has been a “disparity study," conducted by outside
expents, to analyze patterns and practices in the local construction industry. The purpose of |
a disparity study is to determine whether there is evidence of discrimination against
minorities in the local construction industry that would justify the use of remedial raczl and
ethnic classifications in contracting and procurement. Some studies also address the efficacy
of race-neutral alternatives. In addition to obtaining a disparity study, some govermments
have held public hearings in which they have received evidence about the workings of the

local construction industry,

i

Post-Lroson affirmative action programs in contracting and procurement tend to
employ flexible numerical goals and/or bidding preferences in whiclh race or ethnicity is a
"plus” factor in the allocation decision, rather than 2 hard set-aside.of the sort at issue in
GIoson. It appears thar many of the post-CIgsap contracting and p;mcnn:mt:nt programs that
rest on disparity studies have not been challenged in court.™® At least ons of the programs
was sustained in litigation.”” Another was struck down as inconsistent with the Croson
sundards.® Challenges to other programs were not resolved on summary judgment, and

" A comprebensive review of voluotary sffinmative action in public croployment & the state and local
fevel afier Croson is beyond the scope of this memorandum. We pote that & sumber of the programs have
wvolved remedial racial and ethnic classifications in counection with biring and promotion decisions in
police aod fire depariments.  Some of the programs bave been upbeld, and others struck down. Compare
Bsighal v, Metropolitan Dade Coupry, 26 F.3d 1345 (11t Cir. 1994) (upbolding race-based biring gos]
1D county fire department wnder Srogon) with Lone v Citv of Sagipgw, 911 F.2d 11937 (6th Cir. 199(
{striking down race-based hiring goal it ¢ity police department under Crosog ntnd Wygano.

* That bas beee true o Richmond, )i is our understanding that the city conducied a post-Croson
dispanty study and enacied & new MBE progras thas exuablishes a bidding preference of 30 painis” for
prime coptnston who pisdge W meet » goal of subcontracting sixieen percest of the dollar value of city
contract 1o MBEs. The progras works &t e “prequalification” wage, whep the city i determining its
pool of eligible bidders on & project. Ouee the pool is selested, the low bidder is awarded the contract.

Quity. 950 F.2d 1401 (b Cir. 1991).

Contractors v City of New Haveg, 791 F. Supp. 941 (D. Coan. 1992), vacated og
4 62 (24 Cir. 1994y, :

5
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were remanded for further fact finding.* Contracting and mmmm programs that were

not changed after Croson have met with a mixed reception in the cournts.

in assence, Adarangd fedemalizes Croson, with one important caveat Congress may be

| . entitled 10 some deference when #f 2cts on the basis of moe or ethaicity o remedy the effects

of discrimination. The Court in Adarand hinted that a8 least where a federal affirmative
action program is congressionally mandated, the {rpsop standards might apply somewhat
more loosely. The Court concluded that it need not resolve whether and to what extent the
judiciary should pay special deference o Congress in this area.  The Cournt did, however,
cite the opinions of various Justices in Fullilove, Croson, and Metro Broadcasiing conceming
the significance of Congress® express constinutional power 1o eaforce the antidiscrimination
guarantess of the Thineenth and Founteenth Amendroents — under Section 2 of the former
and Section § of the latter — and the exient to which courts should defer 10 exercises of that
authority that sntail the use of racial and ethnic classifications to remedy discrimination. Seg
63 U.S.L.W. a1 4531. Some of those opinions indicate that even undcr strict scrutiny,
Congms does not have 10 make findings of discrimination with the same degree of precision

a state or Jocad goverment, and that Congress may be entitled to some latitude with
r:spect to its selaction of the means to the end of remedying discrimination.

!

“ Coral Copstt Co. v. King Counry. 941 F.2d 910 (9 Cir, 1991), gert, denied, 502 U.S. 1033
119925 Consrste Warks v Cirv and County of Denver, 36 F.3d 1513 (10 Cir. 1994), cert. depied, 115

5. Cr 1315 (19955 The courts ip these two cases commented favorably oo ﬁm of the programs a1
issue apd the disparity studies by which they are justified,

€ We are aware of a1 least one such program mux survividt & motion for summary judgment snd
apparcatly is still in effect today. Se¢c Con v Hi cuth Sowmy, 908 F.24 908 ¢114s Cirj,
cert denied, 498 1).S. 93 (1990]. Onhers havc m anvmdami % s,,;,, mm
Distrct of Colymbiy. 963 F.2d 420 (D.C. Cir. 1992): ¢ or. ¥, ' adeioh
11900 (E.D. Px. Jan. 11, 1995); Arrow Office Sum of Detros 82& ? Szzpap 36’?2 {!-Z D
Mich. 1993} E_Buddie Constr Co v Ciry of Elvria. 7"?3 F Su;ap 1633 {?‘3 L5, Obio 19913 Maip Line
Paving Co v Seard ofEduc,, 728 F. Supp. 1049 (E.D. Px. 1989, E

¢! Section | of the Foureenth Ameadment mzm sates and muenicipalities from deoying persons the
equal protection of the lsws. Section 5 pives Congress the power 10 enforce that probibition, Because
Section | of the Fourternth Amendmen only applies 1o states and mucicipalities, goe Puited Sutes v,
Gugsl. 383 U.S. 745, 755 {1964}, it is uscenain whetber Congress may st gnder Section § of 1
amendmest to remeady discritpination by perely privaie sstors. Sew Adargad 83 US.L.W. a1 4538 0.10
(Stevens, J., disscating) ("Bexause Congrons bas actod with respect o the Siates in enscting STURAA. we
beed oot revisit today e difficukt question of § 35 spplicability 10 pure reguistion of privaie
individuals. "}, Metro Broadeasting. 497 UK. = 805 (O°Cooour, 1. » disenting) ("Section § empowers
Congress 1o act revpecung the States, and of course s case tonterss ouly the asdwisisiration of fedleral
programs dy feders! officials.”). Nevertheless, remedinl fegisluion sdopted under Sectivn § of the
Founerotd Ameodmens does 5ot necensanily bave 16 st on the staies directly. Jodeed, when Congress
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In Eullilove. Justice Powell's concurring opinion said that even under strict scrutiny.
“[t]he degree of specificity required in the findings of discnmination znd»&zc breadth of
discretion in the choice of remediss may vary with the nature and authority of a
governmental bady.” Fullilove, 48 U3 & 515 .14 (Powell 1., comnifxg}. It was '
therefors of parumount importarce © Justice Powell tha the racial and ethnic classification
in Fullilove was prescribed by Congress, which, Jugice Powell admonished, “properly may
-- and indeed must - address directly the problems of discrimination in our society.” Id ot
499, Justice Powell emphasized that Congress has “the unique constitutional power” 1o 1ake
such action under the enforcement clauses of the Thirteenth and Fourteenth Amendments,
1d. at 500. See il at 483 (plurality opinion) ("[Tjn no organ of government, state or federal,
does there repose 3 more comprehensive remedial power than in the Congress, expressly
charged by the Constitution with the competence and authority (0 enforce equal protection
guarantees.”). Justice Powell observed that when Congress uses those powers, it can paint
with 2 broad brush, and can devise national remedies for the national problem of racial and
ethnic discrimination. Jd. at 502-03 (Fowell, 1., concurring). Furthermore, Justice Powell
said that through repeated investigation of that problem, Congress has developed familiarity
with the nature and effects of discrimination: “After Congress has legislated repeatedly in an
area of national concern, its Members gain experience that may reduce the need for fresh
hearings or prolonged debate when Congress again considers action in that area.™ ]d, at 503.
Because Congress need not redocument the fact and hastory of discrimination each time it
contemplates adopting a new remedial measure, the findings that supported the Fullilove
Jegislation were not restricied (o the actual findings that Congress n‘laadc: when it enacted that
measure. Rather, the record included "the information and expertise that Congress acquires
in the consideration and enactment of carlier legistation.” Id, A court reviewing a race-
based remedial act of Congress therefore “properly may examine the towal contemporary
record of congressional action dealing with the problems of racial discrimination against
[minorities).” Id. Finally, Justice Powell gave similar deference to Congress when it came
to applying the narrow tailoring test. He said that in deciding how best 1o combat
discrimination in the country, the “Enforcement Clauses of the Thirteenth and Founeenth
Amendments give Congress a . . . measure of discretion 10 choose 8 suitable remedy.” Jd,
at 508. ‘

; «

seeks 10 remedy disivimisation by private partics, R may be isdiroctly remedying discrimination of the
states; for io some cases, private discrimination wak tolersied or expressly sanctioned by the sutes,
Private discriminatiop, mormover, oftes cas be remedied woder the enforcement provisioos of the
Thinteenih Amendment. Section 1 of that amendment prohibits shavery and lnvolustary servituds, Sestion
2 gives Congreas the power o enforee e probidition by pasxing rewedial fepisiation designed to
elimioate “the badges and incidents of slavery in the United Susex.” Jopes v, Alfred Maves Co., 393
U.5. 409, 439 ({1968}, The Supreme Court bas beld that such legisiation may be directed &t remedying
e discrimination of private actors, &3 well as that of e swies. fg, o 438, Sev also Rupvoa v,
McCrary. 427 ULS. 160, 179 (1976). 1 Fyllilgve. the plumiity opinion sonchided that the Commerce
Clause provided as additional source of power under which Congress could adopt race-bused legisiation
ini;aé@d to remedy the discrimisatary conducs of privaie actors.  Sex Fuyllilovg, 448 U8, at 475 (plurality
CPinIon}.

t
. |
|
|



i

Justice O Connor's opinion in {rgson is very much in ?.hc same vein. She too
commented that Congress possessas “unique remedial powers . . . under § 5 of the |
Eourtsenth Amendment.” Croson, 488 U.S. at 488 (plurality opinion) (citing Fullilove. :ﬁS
U.S. at 483 (plurality opinion)). By contrast. swate and local governments have "no specific
constinitional mandate 1o enforee the diciates of the Fourweenth Amendment,” but rather are
subject 1o its "explicit constraims.” Id. at 490 (plurality opinion}. Thagfom. in Justice
O'Connor's view, sate and local governments "must identify discrimination, public or
private, with some specificity before they may use race-conscious relief.” Id, at 504.
Congress, on the other hand, can make, and “has made national findings that there has bees
societal discrimination in a host of fields.” Id, It may therefore “identify and redress the '
effects of society-wide discrimination® ttwough the use of racial and ethnic classifications that
would be impermissibie if adopted by a state or local government. [d, & 490 (plurality
opinion).* Justice O Congor cited her Lros0n opinion and reneraced these general points
about the powers of Congress in her Metro Broadcasting dissent.  Se¢ 497 U.S. a1 605
(O'Connor, J., dissenting) ("Congress bas considerable latitude, presenting special concems
for judicial review, when it cxercises its unique remedial powers ., . under § 5 of the
Fourteenth Amendment.™} {intemal quotations omitted}.

1t would be imprudent, however, to read 100 much into Iixs:i;:e Powell's opinion in
Fuliilove and Justice O Connor™s opinion in Croson.  They do oo, for exampile, support the
proposition that Congress may simply assert that because there has been general socictal
discrimination in this country, legisiative classifications based on race or ethnicity are 3
necessary remedy. The more probable construction of those opinions is that Congress must
have some particularized evidence about the existence and effects of discrimination in the
sectors and industries for which it prescribes racial or ethnic classifications. For example,
Congress established the Fullilove racial and ethnic classification to remedy what the Coun
saw as the well-docomented effects of discrimination in one industry ~ construction -- that
had hindered the ability of minorities to gain access to public contracting opportunities. Seg
Fullilove, 448 U.S. at 505-06 (Powell, J., concurring); see also id, at 473 (plurality
opimon).

Based oa this reading of Croson and Fullilove, the endorsement in Adarand of snict
scrutiny of federal affirmative action programs does not mean that Congress must find
discriminauon in every junsdiction or industry affected by such a measure (although it is
unciear whether, as a2 matter of narrow tailoring, the scope of » classification should be
narrowzd 10 exclude regions and trades that have not been affected by the discrimination that
is to be remedied.). Swte and local governmenms must identify discrimination with some
precision within their jurisdictions; Congress” jurisdiction is the nation as 3 whole. But after
Adarand. Congress jg subject 1o the Croson “strong basis in evidence® standard.  Under tha
standard, the geoeral history of racial discrimination in the sation would not be a sufficient

- Justices Kensedy and Scalia declived 10 jois that part of Justive O'Congor's opition in Crosopn that
drew & ditlinclion beiwesn the respective powers of Congress and stale of Joca) governmens in the ares of
sffirmative action. :

2. |

|

4


http:alfea.ed
http:Amend",.nt

predicate for a remedial racial or ethnic classification. In addition, evidence of
discrimination in one sector or industry is not always probative of dxs::mmna}tzem in in:zc:r
sectors and industries. For example, 2 history of lending discMﬁm against minorities
arguably cannot serve as a catch-all justification for racial and mz gizssxfimwm
benefitiing minority-owned firms through the entire economy; application a,f the parrow
tailoring test would suggest that if lending discrimination is the probiem being adkiressed,
then the government should tackle it directly.” ‘ ;

y ;
Furthermore, under the new standard, Congress probably does not have to hoid a
hearing or draft a report each time it adopts 3 remedial racial m’%eﬁm&: classification. But
where such a classification rests on a previous law or series of laws, those earlier measures
must be supported by sufficient evidence of the effects of discrimination.  And if the findings
in the older laws are stale, Congress or the pertinent agency may have to demonstraie the
cortinued relevance of those findings; this would satisfy the element of the narrow @iloring
rest that looks to the duration of classifications and whether they are subject 10 resvaluation,
Where the record is sparse, Congress or the reievant agency may have 1o develop it. That
endeavor may involve the commissioning of disparity studies of the type that state and local
governments arcund the country undertook after C1oson 16 demonstrate that remedial racial
and ethnic classifications in public contracting are warranted. Together, the myriad state and
jocal studies may provide an imponant source of evidence supporting the use by the federal

government of national remedial measures in certain sectors of the economy.

Whatever deference a court might accord to federal remedial legislation after
Adarand, it is undecided whether the same degree of deference would be accorded to
nonremedial legislation. In Mairo Brosdcasting, the majority pave substantial deference to
congressional judgments regarding the need for diversity in broadcasting and the linkage

berween the race of a broadcaster and programming output.  Metro Broadcaging. 497 U.S,
at 566, 572.73, 591 n.43. The dissenters did not do 50, precisely because the classifications

weare nonremedial and hence, in their view, did not implicate Congress’ powers under the
Enforcement Clauses of the Thineenth and Founeenth Amendments. [d, a1 605, 628.29
(O'Connor, 1., dissenting). .

Finally. many existing federal affirmative action programs are niot specifically
mandated by Congress. Counts are unlikely to accord federal agencies acting without a
congressional mandate the same degree of deference accorded judgments made by Congress
iself. Apencies do 4ot have the “instinmiona! competence™ and explicit *constitutional

|

* Panerns and practices of bunk lendiog o minorities, may, however, réflect & significant “secondary
reffect® of discrimination in particular sectort asd industrics, i.¢., because of that diterimination, minorities
cannot accumulate the pecessary capital and achieve the community standiog necessary 1o qualify for
loans. t
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authority" that Congress possesses. Adarand, 63 U.S.L.W. at'd4538 (Stevens, J.,
dissenting).® Although some existing agency programs were not expressly mgndatcd in the
first instance in legislation, they may nonetheless be viewed by'a court as havmg been
mandated by Congress through subsequent congressiona! action. For example, in Metro
Broadcasting, the programs at issue were established by the FCC on its own; Congress’ role
was limited to FCC oversight hearings and the passage of an appropriations riders that
precluded the FCC from using any funds to reconsider or cancel its programs. '497 U.S. at
§72-79. The majority concluded that this record converted the FCC programs into measures
that had been "specifically approved -~ indeed, mandated by Co?gn:ss.' Id. at 563.

|

Under strict scrutiny, it is uncerain what level of congressional involvement is
necessary before a court will review an agency’s program with deference. What may be
required is evidence that Congress plainly has brought its own judgment to bear on the
manter. Cf Adarand, 63 U.S.L.W. at 4537 (Stevens, J., dissenting) (“An additional reason
for giving greater deference 1o the National Legislature than 10 a local law-making body is
that federal affirmative-action programs represent the will of our entire Nation's elected
[cpIesentatives . . . .7) (emphasis added); id, at 4538 (Stevens, J., dissenting)
("Congressiona! deliberations about a martter as important as affirmative action should be
accorded far greater deference than those of a State or municipality. ™} (emphasis added).

IV.  Conclusion

Adarand makes it necessary to evaiuate federa) programs tim use race or ethnicity as
a basis for decisionmaking to determine if they compon with the strict scrutiny standard. No
affimative action program should be suspended prior to such an evaluation. The information
gathered by many agencies in connection with the President’s recent review of federal
affinmative action programs should prove helpful in this regard. In addition, appended to
this memo is 2 nonexhaustive checklist of questions that provides initial guidance as to what
shouid be considered in that review process. Because the qQuestions are just a guide, no
single answer or combination of answers is necessarily dispositive as 1o the validity of any
given program, ;

* See Milwaukes Coupty Pavers Ass'n v Fiedler. 710 F. Supp. 1532, 1540 0.3 (W.D. Wisc. 1989)
{poting that for purposes of judicial review of affirmative action measures, there is a distinction between
coogressionally mandated measures and those that are “independently established” by a federa) ageocy),
Aff'd. 922 F.2d 419 (7 Cir.), gent denicd. 500 U.S. 954 (1991); £f. Bakke, 438 U.S. a1 309 (opinion of
Powell. .} (public universities, like many “isolated segments of our vast govémmcnm structure are pot
competent 1o make (findings of naticoal discnimication], at least in the abseace of legislative mandates and
legislatively determined criteria”). ]

]
b
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I Authority
Is the use of racial or ethnic criteria as a basis for decisionmaking mzndgtcd by
legislation? If not mandated, is it expressly authorized by legislation? If there is no express
authorization, has there been-any indication of congressional approval of an agcr}cy's action
in the form of appropriations riders or oversight hearings? These qucsr:ions are important,
because Congress may be entitled to some measure of deference when it decides that racial

and ethnic classifications are necessary. II

If there is no explicit legisiative mandate, authorization, or approval, is the program
premised on an agency rule or regulation that implements a statute that, on its face, is race-
neutral? For example, some statutes require agencies to give preferences to “disadvantaged”
individuals, but do not establish a presumption that members of racial groups are
disadvantaged. Such a statute is race-neutral. Other statutes, like those at issue in Adarand.
require agencies to give preferences to "disadvantaged” individuals, but establish a rebunabie
presumption that members of racial groups are disadvantaged. Such a statute is race-
conscious, because it authorizes agencies 1o use racial criteria in decisionmaking.

: |
0.  Purpose l

What is the objective of the program? Is it intended to remedy discrimination, to
foster racial diversity in a particular sector or industry, or to achieve some other purpose? Is
it possible 10 discern the purpose from the face the relevant statute or legislation? If not,
does the record underlying the relevant legislation or regulation shed any light on the purpose’
of the program? ~

A.  Facal Predicate: Remedial Prorrams |

If the program is intended to serve remedial objectives, what is the underlying factual
predicate of discrimination? Is the program justified solely by reference to general socictal
discnmination, general assertions of discrimination in a particular séctor or industry, or a
swatistical underrepresentaticn of minorities in a sector or industry? ,Without more, these are
impermissible bases for affirmative action. If the discrimination to be remedied is more
particularized, then the program may satisfy Adarand. In assessing the nature of the factual
predicate of discrimination, the following factors should be taken into account:

1. Source. Where can the evidence be found? Is it contained in findings set forth in
a relevant suatute or legislative history (commintee repons and hearings)? Is evidence '
conwined in findings that an agency has made on its own in connection with a rulemaking
process or in the promulgation of guidelines? Do the findings expressly or implicitly rest on

. 35. |
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findings made in connection with a previous, related program (or series of programs)?

2. Ivpe. What is the nature of the evidence? Is it statistical or documentary? Are
the statistics based on minority underrepresentation in a particular sector or industry
compared 1o the general mimority population? Or are the s@tistcs more sophisticated and
focused? For exampie, do they antempr to klentify the number of qualifisd minorities in the
sector of industry or seek to explain what that pumber would look Like "but for™ the
exclusionary effects of discrimination? Does the evidence seck to explain the secondary
effects of discrimination ~ for example, how the inability of minorities 1o break into certain
industries due to historic practices of exclusion has hindered their ability w acquire the
requisite capital and financing? Similarly, where health and eés;caﬁoz: Programs are ai issue,
is there svidence oo how discrimination has hampered minority oppormunity in those fields,
or is the evidence simply based on generalized claims of societal discrimination? In addition
to any statistical and documentary evidence, is there testimonial or anecdotal evidence of
discrimination in the record underlying the program — for example, accounts of the
experiences of minorities and noaminorities in 2 panicular field or industry?

1

3. Scope. Are the findings purponed to be national in character and dimension? Or

do they reflect evidence of discrimination in cemain regions or gieographical arsas?

‘ 4. ZAuthorship™. If Congress or an agency relied on reponts and testimony of others
in making findings, who is the “author” of that information? The Census Bureau? The
General Accounting Office? Business and trade associations? Academic experts?
Economists? (There is no necessary hicrarchy in assessing authorship, but the identity of the
author may affect the credibility of the findings.) .

5. Timing. Since the adoption of the program, have additional findings of
discrimination been assembled by Congress or the agency that could serve to justify the need
for the program when it was adopted? If not, can such evidence be readily assembled now?
These questions go to whether *post-enacument® evidence can be marshaled to support the

~ conclusion that remedial action was warminted when the program was first adopted.

Adannd does not directly address whether and to what extent nonremedial objectives
for affirmative action may constitute a compelling governmezta) interest. At 2 minimums, to
the extent that an ageacy administers a nonremedial program intended to promote diversity,
the factual predicate must show that greater diversity would foster some larger socistal goal
beyond diversity for diversity’s sake. The leve! and precision of empirical evidence
supporing that nexus may vary, depending on the sansre and purpose of 2 nonremedial

program. For a nonremedial program, the source, type, scope, authorship, and uming of
underlying findings should be assessed, just as for remedial programs.
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Did Congress or the agency consider race-pautral means 1o achieve the ends of the
program at the time it was adopted? Race-neutral aternatives might include preferences
based on wealth, income, education, family, geography. In the commercial setting, another
such alternative is a preférence for pew, emerging businesses. Were any of these
alternatives acrually tried and exhausted? What was the namre and extent of the deliberation
over any race-peutral altematives — for example, congressional debate? agency rulemaking?
Was there a judgment that mace-neutral alternatives would not be as efficacious as race-
conscious measures? Did Congress or the agency rely on previous consideration and
rejection of race-neutral alternatives in connection with 2 prior, related race-conscious
measure {or series of measures)?

B.  Continusd Need !

How long has the program been in existence? Even if there was 3 compelling
justification at the time of adoption, that may not be the case today. Thus, an agency must
determine whether there is a continusd need for the program. In'that regard, does the
program have an end date? Has the end date been moved back? | Is the program subject to

. periedic oversight? What is the nature of that oversight - does Congress play a role through

hearings/reponts, or does the agency conduct the review or oversight on its ‘own? Has the
program ever been adjusted or modified in light of a periodic review”? What were the
results of the most recent review and oversight conducted by either Congress or the agency?
Is there evidence of what might result if the racial classification were discontinued® For
example, is there evidence of the current level of minority participation in government
contracting where racial criteria are not used (which may speak to whether discrimination can
be remedisd without a preference)? »

Are the benefits of the program spread relatively equally among minonty individuals
or businesses? Is there information on whether the same individuals or businesses tend to
reap most of the benefits, and if 3o, whether those bencficiaries have overcome
discrimination” I the program is intended 1o semedy discrimination againgt minoriues, does
it include among its beneficiaries subgroups that may not have beefr discriminasd against? Is
there 3 procedure for tailoring the pool of beneficiaries to exclude such subgroups? Is there
& mechanism for evaluating whether the program is needed for segments within a larger
industry that have been the Iocus of discrimination?

|
|
|
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result of the program?

D.  Manner in Which Race is Used |

Does the program establish fixed numerica} set-asides? Is race an explicit
requirement of eligibility for the program? If there is oo such facial requircment. does the
program operale that way in practice? Or is race just ooe of several factors — a “plus” -
used in decisionmaking? Could the objectives of a program that uses race as a requirement
for eligibility be achieved through a more flexible use of race?

£ Bumen

What is the nature of the burden imposed on persons who are not included in the
racial or ethnic classification that the program establishes” Does the program displace those
persons from existing positions/contracts? Does it upset any settled expectations that they
have? Even if that is not the case, the burden may be impermissible where the exclusionary
impact is too great. What is the exclusionary impact in terms of size and dimension? What
is the dollar value of the contracts/grants/positions in question? Does the exclusionary
impact of the program fall upon a pasticular group or class of individuals or sectors, or is it
more diffuse? What is the extent of other opportunities outside the program? Are persons
who are not eligible for the preference put at a significant cornpcuuvc disadvantage as a

- AR .






