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THE WHITE HOUSE 

WASHINGTON 

July 19. 1995 

TO THE PRESIDENT: 

We are pleased to SUtUrUl this report Ot:" the Review of Federal Affirmatlve Action Programs. 
When you rr..quested this analysis four months ago. you stated your belief that II c;mdid and 
balanced description of these programs. including a discussion of what is known about their 
strengths and weaknesses. would provide a valuable starting point for a national conversation on 
the challenges of creating truly equal opportunity. In that spirit. dozens of Administration 
officials havt~ studied the details of various programs rogetber with analyses from many sources, 
This Report liUmrnarizes that evidence and, where appropriate. offers preliminary conclusions of 
fact based on tbat evidence. In addition. we have taken the policy principles you provided ;1t the 
beginning of our effort and applied those in a preliminary fashion to the key programs, The 
result is a sel of policy recommendalions for your consideration, 

Several of our conclusions and recommendations, however. must be considered tentative llnd 
'provisional because the intervening Supreme Coun decision in Adarand ConslfuclOrs, Jnc. \', 
Peiia now requites that many such judgments: be based on .the much more detailed empirlcal 
analysis entailed by the constitutionaJ standard of "strict scrutiny." Nevenheless. we believe our 
prelirrunary views are responsive [0 your request. and will be a useful starting point for the 
Auorney GeneraJ and the agencies as they work to ensure fuB compliance with Adarand. 

We wanl to note the special contributions of Peter Yu, Susan Liss and Michael Waldman in 
preparing thi:; Repon, together with the diligent and thoughtful participation of the subcabinet 
and senior officiaJs who worked with us Hi conducting the review itself. We and the Steering 
Committee were supported by an outstanding team of poliCy analysts and attorneys drawn from 
several agencies. who conducted the basic resc;u-eh, 

Fi,naU)" we want to expres$ our appreciation to you for this opponunity and Challenge. \Ve hope 
tlll' Repon will serve well in !h~ ongOIng debale over affirmative action, 

Ge0f!~e Stephanopoulos 
Senior Ad\·iser to the Presidenl 

(or Policy lJ'nd Strategy 

Christopher Edley. Jr. 

Special Counsel to the President 




, 
it 
I 1. INTRODUCTION 

1.1 PurJlloses of the Review 

On March 7. 1995. President Clinton directed that a review be conducted of the Federal '.' 
government's affinnari~e action progr~s. The President asked the following questions: I 

Descriptions. What kinds of FederaJ programs and lniriatives are now in place, and how 
are they designed? \1, 

• 

'i Perl'ormantt!. What is known about their effects ... benefits and costs, direct and indirect, • 
intended and unintended - both to the specified benefh:laries and to others? In shon, 
how are they run'? Do they work? Are they fair? 

In preparing this report. we analyzed federal programs that might be categorized as affirmative 
action, I These programs range from outreach efforts that encourage grantmakers to seek out 
members (',If disadvantaged groups. to procurement regulations that set aside panlcuiar contracts 
for competitive biddtng limited largely to minority~owned. economically disadvantaged smaJl 

•I:" 
'. 

businesses. 

The repon first sets forth the framework we used to analyze these programs. It then describes 
the evolution of afTirmarive aerion. as policymakers sought to make real the promise of the civil 
rights legal breakthroughs, It then summarizes the evidence of distriminanon and exclusion today • 
followed by B brief review of the overall effectIveness of affirmative action and anti~ 

I "Affirmative action" enjoys. no clear and widely shared definition. This eontributes to '.• 
I, the confusion .and miseommineation surrounding the issue. We begin therefore with a 

defxnition: 

For purposrs of thh rt~"t'M,. -affirmanw ac!Son" is any effort taken 10 expand 

"f oppOrtuniTy for 'Women or metal, ethniC and national origin minOrities by using 
, mcmhuslup in thost groups that haw bun subject Ie discriminafion as Q 

cOttsldrr0110'" Measul"ts adopruJ In CDun orders or consem decrees. however, 
wu~ Oil tsldt lite $CO~ of tltr R€VJ~'":II 

.' For economy of language. in this document the use of the word "race" (e.g., "race-targ~ted 
sc:nolarslup") also refers to membership In an ethnic group that is disadvantaged because of 
prejudice and dlscnmination 

'! Affirmative ActIon Review.: Rtpof1 10 Ihe President 
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I 
t discrimination measures. AU of this prev.des the context for considering current affmnarive 

• 
acrion programs in more detail. Severa) sections describe the government'S major affirmative 
acrion programs, and apphes to those programs the policy test set f~rth by the President 

.. We conclude that these programs have worked to advance equal opportunity by helping redress 
problems of discrimination and by fostering the inclusion needed to strengthen critical 
institutions, professions and the economy. In addition, we have exammed concerns about 
faimess_ The evidence shows that,. on the whole, the federa1 programs are fair and do n01 unduly• 

, 


burden nonbeneficiaries~' Finally. we co~cJude that some reforms would make the pro-grams work


I better and guarantee their fairness. 


t, The discussion of these programs is necessarily a preliminary anaJysis. The Supreme Court's 
decision in Adarami Constnlcton. inc. v, Pentil cb~ged the standard of legal analysis required 
to determine the constitutionality of affirmative action programs that apply to race and ethnidty. 
The first and most fundamental question In any policy test must concern the consritutionality of 
the program. Accordingly. on June 28, 1995 the Depanment ofJustice issued guidance to federal 

'.,. 
li 

agencies for use in reviewing existing programs under the new. stricter Adarand standards l
. This 

document is not intended to bear on the legal detenninarion of whether any particular program 
satisfies the constitutional standard advanced in Adarand. 

1.1. Analydu.J Framrwork 

'I Affirmative action produces d~p feelings on aU sides. A clearheaded analysis of this subjeci 
must begin w1!h basic questions: What is the purpose of affirmative action? Is it the same in 

." 	
all circumstam:es? How dOe$ that purpose intersecl with other goals of Our governmental and 
legal system? This section outlines the framework for analYzlng affirmative action that was 
foHowed in the course of this review. The framework provides a basis for analyzing the success 
and fairness of the government's e,uS'tins programs - and for concluding whether a particular 
program should be retained. reformed or replaced . 

.'.,' . 
1.2.1. Bask premise: equal Dpportunily 

The tests that we apply are bued on. fundamental premise: the goal of any affirmative action 
program must be to promote equal opportunity. Offenng every American a faj! chance to '.' 
achiev,e Success is 8 central tenet of our constilutional and political system, and IS a bedrock 
value In our culture. It is the fundamcntaJ goal of the civil rights statutes __ and of affirmative 
action as well. More ?anicularly. affmnah\lc actlon is only one of several tools used in the'.

t 

l' 
 , liS S. Ct. 2097(1995). 


) See Ap'pendhc B of this' report 
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I 

public and private sectors to move us away from a world of I~ngerin.g biases and the poi~ns of 
prejudice, toward one in which opporrunity is equal. Amrma~ve Behon m~ures recognIze that 
existing patterns of discrimination, disadvantage and e~cJuslon may reqUIre race~ or gender­.'

" 

conscious mea.'iures 10 achieve that equality of opportW'uty. . 


Because our ultimate goal is to perfect and realize this American ideal of oppo:runit)', ~rma!ive 

action cannot supersede the concept of ,ment - becaus~ to ~o .50 would, unfatrly de~nve othersI 	 of opportunity that is their due. In other words. w: beheve It IS ~ofig If an unquallfied.person 
receives a preference ail'd is thereby, c~osen for a Job. a scholarsh,p. 0: Afederal contract over 
a qualified perr.on in the name of affim1ative actlon. However. the reVIew of ~ederal. programs 
and broader practices demonstrates that affirmative acrion. when used properly. IS conSistent \.tilth 
merit. It also demonstrates that "merit" mUSt be properly defined in terms of the needs of each 
organization, and nOI in arbitrary ways that are, in thetr effect. exclus~onary. A de~onsuated or 
predicted ability to get the job done is a merit test; tlald-boy" connecnons and cronyism are not 

•
'.! 
II 	 1.2.2 Tile Fin! Test: Does 11 Work! 

More spedficaJly. the President'S first charge was to determine whether the federal government's 
affinn!'tive action programs work'.' Whether a prQgram "works" depends on wbal goal 1t seeks to achieve. Above aU else. the 
overriding goal of affinnative action must be to provide equal opportunity for aU citizens, In 

ti 

'.
,I 

, 
pursuit of that goal, affirmative acrion has two general justifications ~- remediation of 
discrimination. and promoting inclusion - both of which are consistent with the traditional 
American values of opportUnity. merit and fairness. 

J;:~panding 0I2Portunity by fighting and preventing discrimination. The primary justification for 
the use of race.. and gender~conscious measures is to eradicate discrimination. root and branch. 
Affirmanve action. therefore. is used first and foremost to remedy specific past and curren~ 
discrimination or the lingering effects of past discrimmation - used sometimes by court order or 

" senlement. but more often used volllntariJj by private parties or by governments. Affirmative 
action is also used to prevenT futute discrimination or e"clus..ion from occurring. It does so by 

.;:. ensuring that organizations and decisionmakcrs end and avoid hiring or other practices that 
effectively ereCI barriers. In undertaking such efforts. however. two wrongs don', make a right 
Illegal' dlscrimination includes reverse discrimination; reverse discrimination is discrimination. 
and 11 is ""'tong, Affirmative action. when done right. is not reverse discrimination . 

Expanding 	 QODOounjty Ihroueh jncluslon. Vigorous prosecution of proven instances of 

l
• dl.scnmmiuon will not by hself tlose the opponuniry gap~ bias and prejudice have proven too 

vaned and subtle for that. Therefore. to genuinely extend opportunity to all, we must take 
afftrmatlve steps to bring undenepresented minorities and women into the economic mainstream 
Tht: consequences or years of officially sanctiofH'ld exclusion and depri~ation are powerfuU;t eVIdent In the social and economic iUs we observe today. In some circumstances. therefore. race­

·1- AjfinnOlIve. AClion Revin.',· RepoF'l 10 the President 	 p.J
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l
.' 

and gender~oonscious measures c~ aJ~ be justified .by !he ,c::ompeJling impo~ce of inclusi~n. 
Affirmative action is sometimes used SJrnply to open InStltutlons and opportunitIes because domg 
$0 will move minorities and women into the economic mainstream, ~th benefits to them, to 
those instltlJtions, and to our sociery as a whole. For example: 

". 	 VirtUally aU educators acknowledge that a coUege is a bener academic enterprise 
if the student body and facuJty are: diverse, 

•,. 
• 	 A PQJic~ department .~H be more effective in protecting and serving its 

community if its officers are somewhat reflective of that community. ., , 

, 
• 	 The military recognized years ago that sharp imbalances in the representation of 

minorities and women in the leadership grades of enlisted and commissioned 
\•. 

personnel undermined the cohesion and effectiveness of military units. and 

II 	 effectively deprived the anned forces of £Ull use of a portion of our narion's pool 
of talent. Most major corporations recognize this same challenge, 

'. • ludges and government policymakers must be abfe to reflect the concerns, 
aspirations: and experiences of the public they serve in order to do theIr jobs we!! 
and enjoy legitimacy. 

I Ultimately. therefore, the lest. of whether an affirmative acrion program works is whether it 

l 

hastens the eradication of discrimination. and promotes inclusion of everyone in the opportuniti~ 


America promises us all. As a generaJ maner, increases in the numbers of employees, or students 

"\ or enl1epreneurs from histoncaJ)y underrepresented groups are a measure of ,ncreased 


opponunity. It is very difficult, however. (0 separate the contribution of affirmative action from 

the contribution of antidiscrimination enforcement. decreasing prejudice. rising incomes and other 

forces. At the same time. the (act that we observe so much c.ontinuing socioeconomic division 

and inequality .of opponunity d.oes not imply that aIfmnative action is a failure, It is merely one, tOQI among many that must playa part in crearing opportunity. 

1.2.3, l1ttt Second 141: is th~ Progr"m Fllir? 

l Fot each federal program, at the President's direction, the Review team asked the agency head 
to apply the follOWing lest of ~erUlaJ fAIrness, staled here- with regard to race: 

I (I) l'iof l~uot.S, QUOtas arc Jntnnslc.ally rigId. and intrinsically relegate qualificarions and 

1 
other {actors to secondary status Does the program effectively avoid quotas for inclusion 
of raCial minorities? 

(2) R.(t~1\cutr.J Options. In a program"s design or reconSideration. have options for using

t vanous rac(~t'lelJ(ral det:tSlcJt'l faclon been analyzed? Were options reasonably rejected, 

I 
AffirmatIVe Aclton Re.:'c .....' Report to the Prrsidcnl 
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given the avaHable information and experience. because those a1temarives are unlikely to 

be acceptably effective in advancing the program objectives' 

I 
, 
, , 

Flexible. 	 If race..neutral measures will not work. is the measure appJi~d 1n a flexible (3) 
manner and were less extensive or intrusive uses ojrace analyzed and rejected based on 

. a dete~ination that they would not have been acceptably effective? 

'I 	 Transitional. Is the me$urc limited in duranolf, and does the administering agency (4) 
periodically te\;l"tW the conrinu,ing need for the measure? 

l (5) 	 Balanced. Is the effect on nonbeneficiaries sufficiently small and diffuse so as not to 
unduly burden their opportUnities? In other words, ate other jobs or other similar benefits 
available, Of is the result of the program to close off' an irreplaceable benefit? ,,I,

-
:1 

1.2.4. AJJirmlltivt! A.ction: Thl! Right Wily tlno Tlu Wrong WaJ'

l' In shon, we bel ieve that there is a right way to do affirmative action, and a wrong way_This 
review conductS a preliminary policy analysis of many of the existing programs to assess whether 
they represent the "right way:' This means two things: they must actually work to effectuate the 
goals of fighting discrimination and encot.lraging inclusion: and they must be fair -.. te.. no 
unqualified pe:rson can be preferred over another quaJified person in the name of affirmarive'..' action. decisions will not be made on the hlSIS of race or gender except when there is a special 
justificatIon for doing SQ, and these measures will be transitional. Only by applying these 

" 	 principles can we aggressiw:/y and slm"ltan~()usly pt.lrsue remedies to discrimination, the 
inclusion we need in order to strengthen our institutions and our economy. and essential fairness 
to all..'.' ].3 Tht Adarand nvitw 

I 
I, On· June 12. 1995. in the case of AdaroM Conuruc,01"f. Inc. l-'. Peiia. the Uniied States St.lpreme 

Coun held that many federal affirmatl ....e .,non progrlms. under the equal protection component 
of the Ftfth Arnendment's Due Process ClauK, must be revlewtd by the Courts using IIstrict 
scrutiny." To surmount this hurdle. the pro&ram must be shown to meet a "compeUing 

• 
governmental imerest," and must be -narrowly tailored to meet that interest" This is a moct 
demanding legaJ teSl than had pre~ousJy been ~phed to federal affirmari~ action programs. and 
as l! practical matter it will requitt a searclung analysts of many fedetal programs, The specific 
dimensions of thaI inquiry. as best un be dis(:emed from fed-etal cas-elaw. are described in 
Appendix B to this Report. Vviuch is the memorandum to agency general counsels from Assistant 
Attorney General Walter Dellinger, Office of Legal Counsel, Depanment of Justice. ,.' 
Affirmarive Action 	R~view." Rtport to Iht Presidel'l/
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I 
l The Court's decision concerned what is constitutionally permissible. which is a necessary but not 

sufficient consideration in judging whether a mea$\lT¢ is wise public policy. We have 
recommended, therefore, that the President. issue a directive to agency heads winch not only 

.' " 
instructs them to conduct the thorough analysis requlr.ed by Adarand as a matter of constitutional 
law, but at$(! instrut:ts them to apply a set of basic policy principles. Specifically. after 
emphasizing the President's commitment to affinnarive action, the President instnlcts agency 
heads: 

In all programs fO,i'which you are responsible that use race, ethnicity or gender as a 

I consideration in order to expand opportunity or provide benefits to members of groups 
that have suffered discrimination, I ask you to take steps to ensure adherence 10 the 
foIlo'Wing policy principles. Any program must be eliminated or refonned if it: 

creates a quota; 

II
.' 

creates preferences for unqualified jndividuals; 

creates reverse discrimination; or 

• continues even after'its purposes have been ac:hieve'd . '" 
,'i 

, 

,,,_, 

I,
•
.' 
'V 

I 
1 
I, 
.. 
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1, AFTIRMATIVE ACTION: HISTORY AND RATIONALE 

Neither this review nor the current debate over affirmative action occur in a historical vacuum. I 	 This and the following two sections provide the context for this review, and. indeed. for federal 
affirmative acrion progr'ams, First, we ~umine the history of the creation of filodem affirmative 
action programs. Then: in section 3, we review the general ~vide~ce .on. th~ effectiveness. of 
affirmative action. Finally. section 4 examines the ex1ent to which dlscnmlnanon and exclusIon 
persist today. suggesting that it is too soon to abandon the affirmative action tool. 

, 

1.1 Batk:round 

•.' 
, 

t The current scope of affirmative action programs is best understood as an outgroy.,.1h and 
continuation of our national effon to remedy subjugarion oi racial and ethnic minorities and of 
women W~ subjugation in place at our nation's founding and still the law of the land within the 
lifetime of "'baby-boomers." Some affirmative acrion efforts began before the great burst of civil 
rights statutes in the 19505 and 19605. But affirmative efforts did not truly·take hold undl it'.' became clear that anti~discriminarion statutes alone were not enough to break longstanding 
panems of disc'nmination.I, 
For much of this century. racial and ethnic minorities and women have confronted legal and 
social exclusion. African Americans and Hispanic Americans were segregated into low wage 
jobs, usually agricultural. Asian AmericMls. who were forbidden by iaw from o'Wrliog land, 
worked fields to which they could not hold tide. Women were barred by Jaws in many states '.I, from entering entire occupations, sucb 1.$ mining, fire fIghting. bartending. taw, and medicine. 

t The first significant wave of progress in enhancing employment opportunities for African 
Americans and women came during the Jabor shortages of World War II and immediately 
afterwards, befote the use or affirmative acrion. Nonetheless, racial separanon continued. and 
African Americans were still segregated for the most part into low wage jobs into the I960s, For 
HispanIC Americans, employment opportunity remamed seriously restricted into the J970s. 

11
i'
'I, 

Whole mdustnes and categories of employment were. In effect. all~white, all-male. In thousands 
of to"'Tl$ and Cities, police departments and fire departments remained all white and male; 
Women and minorities were forbidden 10 even apply_ In grocery and department stores. clerks 
were ""11lt: and JanItors and elevator operators were black. Generations of African Americans 
swept Ihe floors m factories while denied the opportunity to become higher paid operatives on 

l­
the machmes. In busmesses such as the canning industry, Asian Americans were not only 
precluded ftom becoming managers:. but were housed in physically segregated living quarters. 
$lereotypH:al assumptions that women would be only part-time or temporary workers resulted in 
their cl(clusion from tI. full range of job opportunities. Newspaper job listings were segregated 

I Affirmauw: AClion ReVIeM": Repon 10 the Prtsid~nI 
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I 
j by gender, Women also confronted other b~cr$ to' ~ulJ incJ~si~rJ: l~WC'T pay and, fewer benefits 

than men, even when performing similar Jobs; lostng their Jobs If they mamed or became 

pregnant; and sexual harassment on the job. 

African Americans, even if they were college·eduwed. worked as bellboys, poners 'and 
"domestics. unless they could manage to get a scarce teaching position in th, all·black school .­
which was usually the only a1ternative to preaching. or perhaps working in the post offiee. In:.I higher education most African Americans attended predominantly black c:oU~~es, many 

" established by statcs a(segregated ins.tirutlons. Most concentrale~ on teacher trainIng to the 
exclusion of professional education, Students who were interested in business had to tAke 
business education instead of administration. A few went to predominantly white institutions, in 
which by 1954, about one percent of entering freshman were black, 

Asian Americans and Hispanic Americans. were legally barred from attending some public 

I
'. schools, And women were systematieally excluded from some private and state funded coJleges, 

universities, and professional schools wen into the 19705 In general. it is clear that separation 
of the races and relegation of women to the sidelines remained the nonn for most of this century, 

The civil rights movement had its dramatic victories - Brown v. Board of Education and the 

I 
!1• 

other cases striking down segregation. the Civil Rights Act of 1964, the Voting Rights Act of 
1965 -- which helped advance the Constitution's promise of equal opportunity to all minorities 
and wotnen, Even after passage of the civi! rights laws beginning in the 1960s, however, the 
road to equal opponunity for minorities and women was difficult. and programs. often very slow . 
These judicial and legis1arive victories were not enough 10 overcome long-entrenched 
discrimination, for several reasons. In Part. these measures frequendy focused only on issues of 
formal rights (such as the right to vote} that were pBnlcularly susceptible to judicial or statutory•

i 
I 

resolution, In part. the difficu]ry was that formal litigation-related strategies are inevitably 
resource-intensive and onen dependent upon clear "smoking gun" evidence of overt bias or 
bigotry, whereas prejudice can take on myriad subtle. yet effective, forms. Thus, private and 
public institutions alike too often seemed impervious to the winds of change, remaining: all~white 
or aU ..male long after COU" decisions or statutes formally ended discrimination. 

I As a result. both the couru and RepubliCMI and Democral1C: administrations turned to TitCe- and 
gender-conscious remedies as I way to end entrenched discrimination. These remedies were 
developed after periods of expenment3aOn had shown that other means too often failed to correct 

I Ibe problems here a.re some tyPiCal examples.. 

t 
• l~ J~ly. 1970, 4. federal dismCf coun enjoined the State of Alabama from continuing to 

diSCriminate ~gamst blacks In the hmng of state troopers" The court found that "in the thirty~ 
seven year history of the patrol there has never been II black trooper." The order indllded 

, dttailed. non-numerical provisions for assuring an end 10 discrimination, such .as stringent 
controls on the civil scrvicc certificatIon procedure and an extensive program of recruitment 
of minority job applicants. EightHn months tater. not a single black had been hired as a state .' 

Affirmative Action Rellirw: Repon 10 th~ PresidetuI 
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I 
l trooper or into, a civilian position coMec:ted with the troopers. The district court then en~ered 

a further order requiring the hiring of one qualified black rrooper or support person ~phcan: 

I 
, 

for each white hired until 2S percent of the (orce was comprised of blacks. By the tIme the 
case reached the Coun of Appeals in 1914. 2S black troopers ""d BO bl.c~ suppor! personnel 
had been hired: The U.S. Supreme Court ultimately affirmed the orders. 

I • In 1979. women represented only 4 percent cfthe entry-level officers in the San Francisco 
police depa ....tment By 1985. under an affinnarive action plan ?rdered in a case in wh~ch the 
DOJ sued the City Jo.r·diseriminario.n, the number of women tn the entry class had nsen to 

I 175, or 14.5 percent. 

• Similarly, a federal district court review of the San Francisco Fire Depantnent in 1987 led 

I· 10 a consent decree which increased the number of biacks in officerposirions from 7 to 3 i, 

• 
Hispanics from 12 to 55. and Asians from 0 to 10; women were admined as firefighters for 
the very fim time. 

• 	 In 1975. a federal district court found that Local 28 of the Sheet Metal Workers' Intemariona1 
Association had discriminated against non-while worKers in recruitment, training and 
admission 10 lhe union. The court found that the union had (I) adopted discriminatory 
admi.ssion criteria. (2) restricted the size of its: membership to deny access to minorities, (3) 
selectivelY organized shops with few minority workers and (4) discriminated in favor of white 
applicants seeking to transfer from sister Jocal5. The court found that the record was replete 
with instances of bad faith efforts to prevent or delay the admission of minorities. The coun 
establisbed a 29 percent membership goal, refle{:ring the percentage of minorities in the 
relevant labor pool. The Supreme Court affIrmed the reliet 

•I, 
• 	 Prior to 1974. Kaiser Aluminum hired only person!!; with prior craft experience as craft 

workers at its Gramercy. Louisiana plant. Because blacks tradirionsHy had been excluded 
from the craft unions. only S of 273 skilled craft workers at the plant were black. In 

I 

t
.' 

response, Kaiser together v.;!h the union, established its own training program to fill craft jobs 
with the provJso that SO percent of new naine-es were to be black tInt,1 the percentage of 

• 
black craft workers in the plant matched the percentage of blacks tn the local labor poot The 
Supreme Cnun heJd this program to be la\oVfut 

On Match 21, 1973. the Nixon administration's Department of Justice, Department of Labar. 
Equal Employment Opportunity Commission and the Civil Service Commlssion issued a joint 
memorandum titled "Stale and Local E.mploymenl Practices Guide." The guide points outI'. 
that the Nix.on Administration ... since September of 1969, recognized that goals and 
timetables... are a proper means for helping to implement the nation's commilment to equal 
employment opportunity." The memorandum stressed that strict quotas are unacceptable but 

• 	 NAACP \'. Allen, 493 F.2d 614, 621 (1974). 
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I 
I But in the moS1 far-reaching federal cx:pansion of affirmative action. the. "goals and ~me:ables" 

plan was revived by President Nixon and Labor Secretary George Shuhz In 1969 In ISsuing the 
so-called "Phil.delphia Order," Assistant Secretary Anhur Flercher wd: 

I EquaJ employment opportunity in these {constrUctlonl trades In the Pbiladelphi~ at~a is suB 
far from a maJity. The unions in these trades still have only about 1.6 percent ~monty group

I membership and they continue 10 engage in practices, including the granting of rcrena! 

I 
priorities to union members and to persons who: have work experience under union ;;ontracts, 
whi(:h result in few 'negroes being referred for employment. We find. therefore. that special 
measures are required to provide equal employment opportunity in these seven trades, i 

I 
President Nixon later remembered. "A good job is as basic: and imponant a civil right as a good 
education ... I felt that the plan Shultz devised, which would require such [affirmativeJ action 

I 
by law. was both necessary and right. We would not impose quotas. but would require federal 
contractors to show affirmative aChon' to meet the goals of increasing minority employmenl. .. 6 

Order No.4 in 1970 extended the plan to non-construction federal contractors. 

I 

• 
1.3 Fair Employment - £oforcemt'nt of Tide VII 

In July. 1963. in the midst of the civil righu campaign in Birmingham, Alabama.. Presidem John 
F. Kennedy appeared on national televi$lon 10 propose a dvil rights bin. The measure proposed 

t outlawing discrimination in public accommodations, permitting a cu1.uff of federal funds from 
discrimmating tnstiturions. and expanding the equal employment opportunity ccmmittee he had 

I 
I 

established. After President Kennedy's assassination, Tide VIl was enacted as pan of the Civil 
Rights Act of 1"964, seeking to end discrimination by large private employers whether or not they 
had government contracts. The Equal Employment Opportunity Commission, estab!ished by the 
Act, is charged with enforcing the anti~dls.c:rimin&rion laws through prevention of employment 
discrimmation and resolution of complaints The AC1 is designed to make employees whole fOf 

I 
illegal di~nminalion and to t'ncouragt' employers to end discrimination. Title VII was 
substantially strengthened in 1972 amendments. SIgned by President Nixon. As Supreme Court 
holdings concluded, the legislative history to the 1972 amendments made clear that Congress 
approved of race· and gender~(OnsclOU$ Temedu~s thaI had been developed by the courts in 
enforcing the ]964 Act 

I 
5 DOL memo from Arthur fletcher to All Agency Heads discussjng the reVIsed 

I• Philadelphia Plan, 6/27/69 . 
' 

• Richard Nixon, RN. Tht M~molrs of Richard Nixon 437 (Grosset and Dunlap· 1978). 

it 
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I Court-ordered Ufirmative aerion to remedy violations of Tide VII deve.lo~ed o,n 8 ',p~raH~l track 

with the Executive Order program. as another remedial effort 10 $tO~ cXlstmg dlscn,mmatl,on and 

I 
. prevent Its returrence. The Supreme Court's most comprehensi'lo'e review of affinnanve acnon has 

o«:urred in the employment area. 

I 1.4 EducatiDn 

Discrimination in education was the target of the original breakthrough civil rights cases. Indeed. 

I because educ:arion is th~'gatcway 10 oppOrtunity, education has consistently been a central focus 
of civil rights efforts. But for nearly two decades foHowing the origin,ttI court de~isions. 
educational institutions - patricu)atJy colleges and graduate schools - remamed predominantlY

I white ""d male. In 1955. only 4.9 percent of college students ages 18·24 were black. This 

I 
~ figure rose to 6.5 percent during the .ext five years. but by 1965 had slumped back to 4.9 

percent Only in the wake of affirmative action measures in the late 1960$ and early 1970s djd 
the percentage of black college students begin 10 climb steadily (in 1970,7.8 per""nt of college 
stUdents were black; in 1980.9.1 percent; and in 1990. 11.3 percent). 

I The 1918 Bakke case set the parameters of educational affirmative action', The University of 
Cahfomia at Davis medical school had reserved 16 available places for qualified minorities, In 

I 
, 

I 

a splintered decision, with Justice Powell casting the deciding vote, the Supreme Court essentially 
decided that setting aside a specific number of places !n the absence of proof of past ' 
dist;rimlnation was illegal, but that minority status could be used as a factOr in admissIons, The 
desire to obtain a "diverse~ student body was fOW1d to be a' compe!hng goal in the educational 
context in Justice Powell's tontroIHng opinion .. 

r Increased educational opportunity bas. in fact, :revolutionized education. although: some gaps 
persiS1. While the enrollment of women in higher education has risen steadily. with women 

I 
now earning nearly fifty percent of all bachelor's and masters degrees, they earn cnly one third 
of doctorate and first professional degrees, and continue to lag in math. engineering, and the 
physical sCiences at both the undergraduate and the doctoral levels. 

I Through the availability of student aid programs and aggressive recruitment and retention 
programs, the col1ege~gojng rate for blacks and \o\Ihites who graduated from high school was about 

I 
equal by 1977. Since 1977. however, the proportion of black 18·24 year old high school 
graduates enrol1e~d in college has not kept pace with that of white students. While the percentage 
of black students who have gi"4duated from high school has Increased apprOximately 20 percent 

I 

I 


, Regenls oj/he University o/Califoml" 1'. Baklre. 438 U.S. 265(1978). , 
Affirmative Aclif>n RevieW': Repon to lh~ President p.l) 

I 

I 




I 
1 in the past 25 years. the portion of black high school student graduates attcnding coJJ.ege is now 

25 pefl;e.nt Jess than that of white students.' 

I The story is similar for the Hispanic enrollment rate. In 1976. the ¢OlIege~8oing falC for 16-24 
year old Hispaoits who had recently graduated from high school (53 percent) actually exceeded 
the while rate (49 perunt}. Since then, the Hispanic wUegt-going rate has stagnated while the 
white rate has increased signficantly. By J994, the white coilege-,golng rate had risen to 64 I percent. whereas the Hispanic rate had fallen to 49 percent9 

I 

• 
I 
I 
I 
I 

• 
I 

I 

I 


, Chromcle oj Hightr EdllCQllon. April 28. 1995 

I "" National" Center for Education Statistics. Digest of Education Statistics !994, NCES 
94-115, Table 179 .. 
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I 3, EMPElUCAL RESEARCH oN AFFIltMATIVE ACTION 

AND ANT!·DISCR1MINAnoN 

I 
I 

Modem affirmative action,> then, was established as politymakers groped for a way to address 
continuing problems o'f discrimination. Has it worked to help eradicate or prevent such 
discrimlnation1 In a fundamental sense the question must be posed for the broader socJety~wide 
effort of which federal programs are only an element and, ideally. a model. 

I 
3.1 Review of the Empirita) Lit~t'.tu~ in Summary 

Over the past three decades. minorities and women have made real. undisputable economic •
I 

progress, Before the Civil Rights Act of 1964, the median black male worker earned only about 
60 percent as much as the median white male worker;lo by 1993, the median black male earned 
74 percent as much as the median white male. II The male-female wage gap has aJso narrowed 
since the 19605: median female earnings relative to median male earnings rose from about 60 

I percen' during the 1960. 10 72 per.."t in 1993," 

I 
This section of the Report addresses lhret lSSUes: (l) Why has there been an earnings gap 
between black and white workers, and what role did anti-discrimination legislation and 

I 
affirmative action play in the reduction of that gap? (Earnings gaps for Hispanics and Asians 
also exist which have been linked to discriminanon, The wage gaps for African Amencans and 
women are examined here in detail in order to iUustTate the relationship between the problems 

I 
and historic solutions,) (2) Why has there also been a.n earnings gap betwe1m men and women, 
and whal roJe did government policies play in the reduction of that gap",! (3) Is there a.ny 
evidence that affirmative action boosted minority or female employment? . 

I 3.2 Effect on [amines 

I 
 3.2.1 AItIi..DifCl'iminaliblf PoIic}'. n.~ Mi"ority-Whi/e E'arm'ng$ CliP 


I III Bureau of Labor Statistics, Current Population Survey. 

I 
II Bureau of Labor Slatistlcs, Current Population Survey. 

t: Bureau of Labor Starisues, Current Population Survey. 

l­
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, 
I The ratio of the average- blaclc workers' earnings to the average ~ite workers', tamings• 

I 

increased :;ignificantly in the 19405. increased slightly jf a. aU In !he 19505, mcreas~3d 

significantly between I %0 and the mid 19705. and declined somewhat since the late, 1 970s. 

Hispanic men earn 81 percent of the wages earned by white men at the ,same edu~atlon level.
• 
Hispanjc ~-omen earn less than 65 percent of~e income eamed by -white men with the ~ame 

education leveL '" 

I There has not been an improvement in the employment.population rate of black workers • 
relanve to whites m'nee the 19605. If anything. there has been a deterioration in the relative 

I 
 "· IS' 

cmpIoyment~popuIanon rate. 

Education and work experience are the two most reliable predictors of a worker's earnings. 
Biack workers bistoricaJly have had much lower education than Vtthite workers. AdjustingI 

• 

for racial differences in education and work experience can accaunt for about half of the 
wage gap between black men and white men, and about one-third of the gap between bJack 

I women and white women. AddirionaJly. holding constant differences In individuals' test 
scores le'.ad; 10 a further reduction in the black-white earnings gap" For example, in one 
study, in 1991, black males earned 29 percent I ... dl... white males without any adjustments, 

I 1$ percent JesS after adjusting for education and experience. and 9 percent less after 
additionally adjusting for test scores" For women. the gap declines fram 14 percent to almost 
zero after making these: adjustments. 16 There is some controversy as to how ta interpret the 

I black-white wage gap after holding constant differences in education. test scores, and other 
variables. 1n particular, differences in education or test scores may themselves· represent the 

I discrimination" Thus, the reduction in the racia.! gap after controlling far these factors: may 

I 11 Bureau of Labor Statistics. Current Population Survey. For a time-series discussion of 

I 
black/white earnings rarions, see Donohue, John and James Heckman. 199L "Continuous 
versus Episodic Change: The Impact of Federal Civil Rights Policy on the Economic Status of 
Blacks,~ Journal of Economic LilUQ1Urt. 29:1603-43, See also. Bound. John and Richard 

I 
Freeman, 19&9, "Black Economic Progress: Erosion of Blad Amencans" in The Question of 
DiscnminQlion. . 

I 
... EEOC. Office of Communication. Th~ Status of Equal Opportumryrn the American 

Workforce (1995)" For a discussion of empirical evidence on earnings gaps and 
dlscrimmation for Hispanics. see Gregory DeFreitas. J"equaliry drWork: Hispanics in the 
US, LahorForcc (New York: Oxford Press, 1991), 

I)I Bureal.l of Labor Statis1it;:s. Current Population Survey. 

I 
II. Rogers, Bill. 1994,"Wn4t Does the AFQT Really Measure: Race, Wages, Schooling 

and the AFQT Score." mimeo", William and Mary. The figures cited here adjust for racial 
geographic differences. 

J 
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I 

•
I not mean that discrimination is: any Jess. but it mil)' mean that attention sbould also focus on 

discrimination prior to entry into the labor market 

HistoricaJJv there have been great differences in the quality of education between black and 
white srud;:nts, In South Carolina in 1920, for example, black students anended schools y.;th 
class sizes twke those of whhe schools. Partly as a result of the Civil Rights A(:1 of 1964, 
the Elememary and Secondary Education Act of 1965. and the Green decision, schools 

I 
became increasingly integrated in the late I 960s. The improvement in the quality and 
quantity of education of black workers since the 1960s ac:counts for about 20 percent of the 
gain in black workers' relative cafilings,n 

There is near..unanimous consensus among economists that the govemment anti-discrimination 
programs beginning in 1964 contributed to the improved income of African Americans. I 

• 

Nevertheless. it is difficult to draw conclusions about which spedfic anri~discrimination 
programs were most effective And it may well be that the programs collectively helped even 

I though no single program was overwhelmingly effective. II 

3.2.2 Anti·Discrimin4tion Polic), IIltd the Male-Female Earnings Gap 

I 
• The female-to·male ratio of earnings of fuB-time, year-round workers was roughly stable at 

around 60 percent from the early 1900s until the mid 1970$, In 1993, earnings of women

I who worked full-lime. year-round had risen to 72 percent as much as men. After adjusting 
for differences in education. experience, and other factors. the wage gap is reduced by about 
half (i.e., th~ adjusted rario is approximately is percent). ,.,

I 
I 


.. An increase in women's work experience and a shift into higher-wage occupations are the 

major causes of their improved economic position relative (0 men. The decline in higher .. 

paying marnlfacturing jobs. which 15 panly responsible for the decline in the earnings of iess~ 


I " See Card, David and Alan Krueger, 1992. 'School Quality and Black-White Relative 

Earnings: A Dirtct Assessment" 11t~ Qilar1~,I)' Journal of Economicl. p.l S 1-200 


I II An Important study that points out the ne.ar unammous opinion among economists of 

the poSitive impact of government anb~dlscnminatlon programs on improved income of 

Afncan~AmeriCMS is Donohue, John and James Heckman•. 1991, "Continuous versus Episodic 

Change The Impact of Federal Civil Rlgt'ltS Policy on the Economic Status of Blacks, 

~Jollrnal oj EcolJomic LuenztulT, 29 1603...43 Freeman. Richard. 1973, "Changes in the 

Labor Market for Black Amencans. 1948-72: Brookingl Papers on Ecolfomic Activity. vol. 
" was among the first to identify government atilt-discrimination: programs as a source ofI 
progress, 

I i' See Blau. Francine and Manannt Ferber, 1992. The Economics of Women, Men and 
'Work. Englewood Cliffs' Prennce Hali, p J29, 

I: 
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skilled men, has also contributed to the nmowing of the male~female wa~e gap. 
Nevertheless. a substantial pan of the improved earnings of women cannot be explatned by 
these factors, and probably reflects a decline in dlscriminarion.

N 

I 
• The relative roles In this story of anti~discrimination laws and affirmative action. in education 

and the workplac.e. are unclear. The major equal opportunity laws covering women were 
passed in the mid .. 1960s, and the most rapid growth in women's earnings and occupational 
status did not besin for another decade. The lag between the change in Jaw and the increase 
in earnings may bc':due to rime it took for women to acquire education and training for 
traditionally ma.1e..dominated occupations. The rapld growth in the number. of femaleI graduates from professional schools coincided with increased anti~dlscriminarion efforts. 21 

I 3.3 Elfett on Employment 

I • The Labor Department's Office of Federal Conrract Compliance Programs (OFCCP) 
admmisters Executive Order 11246, 'Which imposes nondiscrimination and affirmative action 
obligations on most firms that contract to do business wjth the Federal government

I According tn five academic $t\Idies, active enforcement by OFCCP during the 1 ~70s caused 
government contractors to moderately increase their hiring ofrninority workers.:: According 
to one study, for example, the employment share of black males in contractor firms increased

I from 5.& percent in 1974 to 6.7 percent in 19&0. In non-contractor finns, the black male 
share increased more modestly, from 'J percent to 5.9 percent For whne males, the 

I 

I 


l¢ See Blau. Francine. and Lawrence Kahn. J994, -Rising WaSt Inequality and the U.S. 
Gender Gap." American EconOMIc R~"'lf'W 84:23·28, for a discussion of the large decline in 

I male-female wage differenriaJs mar occurred from the mid 19705 to the late 1 980s. 

~I Department Qf Educanon. National Center of Education Statistics. 

I Th~ five studies are: (1) LeonllId, Jonathan. 1984, "The Impact of Affinnative AClion 
on Employment," Journal ofLobo, EeOflOmleJ, 2439-463, (2) Leonard. Jonathan. 1984 . 
"Employment and Occupational Advance Under Affirmative Action," The Review of 
Economics and Siotwics, (3) Ashenfelter, Otley and James Heckman. 1976, "Measuring the 

I 

•
I 

.­

Effect of an Anti~discriminallon Program. In Estimating Ihe Labor Market Effecls of Social 
Programs. Eds: Orlt)' Ashen/tiler Qnd JameJ BI"", Princelon NJ: pp.46~89: (4) Heckman 
James and Kenheth Wolpin, 1976. -Does the- ContraCl Compliance Program Work? An • 
Anal~sis of Chicago Data," lndutlna/ attJ J.ilhor Relauo,,! Review 29:544-64; (5) Goldstein. 
Morns and RohCr1 Smith, !976, "'The Esnmated Impact of Anti~discrimination Laws Aimed at 
Federal Contractors," 1l1dustnal oruj Labor RdoriQns ReVltw. 

l­
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I 
I employmenf share fell from 58.3 percent to 53.3 percent in contractor firms, 'and from 44,8 

. fi " percent to 41.3 percent In non·contractor mt\S. 

The literature also finds that contractor establishments that underwent an OFCCP review inI • 
the 1970s subsequently had faster rares of white female and of black employmenr growth than 
contraetin8 firms that did not have a review.'· 

I 
I • Other than studies comparing employment records of government contractors \V'ith non~ 

government contract,ors. it is hard 10 separate the effects of affinnative action from broader 
civil rights enforcement. Nonwgovcmment conmictors often took aclive steps to ensure 

I 
diversity and compliance with equal opportUnity Jaws. even though they wefe not eove:red by 
the OFCCP. Some, or perhaps much, of this behavior may be attributable to government 
anti..discriminarion efforts. Also, the recruitment efforts of both contractors and noo­
contractors may have bid up the wages of minorities and women. reducing wage disparities 
regardless of the effect on occupational disparities, ' 

I • OFCCP enforcement was greatly scaled back during the 1980s. For example, the real budget 
and staffing for affirmative action programs was reduced after 1980, Over the same period. 

I fewer administrative complaints were faed'and back-pay awards were phased out Perhaps 
not surprisingly. available evidence suggests that OFCCP did not have a noticeable impact 
on the hiring o~ minority workers by contractor firms in the earJy and mid 1980$:.u

I • 

I 
• Although the literature clearly shows that. when actively enforced, affirmative action can lead 

to an increase in minority employment in contractor firms, some have questioned whether 
this employment represents a net gam or merely a shift of minority employees from non~ 

.­ contractors to contractors, 

• The extetu to which affirmative action has expanded minority employment in skilled positions 

I 
is unclear, The academic literature suggt:sts that before 1974. minority employment growth 
in conuactnr firms was predominately in uns.killed positions.. Since J974. there is evidence 

I 

21 Leonard. Jonathan, 1984. "The Impact of Affirmative Action Regulation and Equal 

I Employment La\'.' on Black Employment," Journal tifEconomic Perspecliw:s. 4;47-64. 

,~ See above- studies plus Donohue and Heckman. Continuous versus EpisodiC, 29.

I Journal of Economic Literature. p,) 63!" 

H for a full discussion of the impact of weakened affirmative acrion enforcement during 

I Ihe J980s. see Leonard, Jonathan. J990, ·Th~ Impact of Affirmative Action Reguiation and 
Equal Employment Law on Black Employment." Journal ofEconomic Perspectives, 4:47-64. 
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I 

I of modest occupational advance in conrractor firms. But some researchers think this may be 
the 'result or biased reporring.16 

. 

I • There is no systematic qualitative evidence that productivity is lower in contracting firms as 

I 
a result of OFCCP. The one systematic study found that contractors do not appear to have 
lower productivity, suggesting that OFCCP has not caused firms to hire or promote less 
qualified workers. 11 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

.l~ For a dlsc:ussion of·the Impact of affirmative action on minority employment in skilled I positIOns. see Leonard 1990 Tht Impact Of AI/finnative " 4 J f E P .
• . '.I .•. " . 0 con. erspechves 47. 

l1 . 

See Leonard. Jonathan. 1984, • Ann·discrimination or Reverse Discrimination' The I Impact of Changing Demographics. Tule vn and Affirmative Action on Productivi~ " 
Journal oj Human Resources, vol. 19, No.2, pp.14S.74. • 

1­
Affirmative Acuol1 Revi~: Repon 10 the President 

I 
p.J9 

http:pp.14S.74
http:workers.11
http:reporring.16


I 

I 

I 


4. Tm:: JUsrfFICATIONS FOR AFFIJtMATJV£ ACTION: 

THE CONTINUl/'IG NEE!) TO COMBAT DISCRIMINAnON ANI> PROMOTE INCLtJSIOI' 


I Affirmative action was estab1ished as pan of society's effons to address continuing probJems of 

I 
discrimination; the empIrical evidence presented in the precedifl,g chapter indicates that it has had 
some positive impact o~ remedying th~ effects of diserimination. Whether such discrimina.ion 
lingers today is a central element of an' anaJysis of affirmative acrion. The conclusion is clear: 
discrimination and exclusion remain all too common. 

I 4.]. Evidente of Continuinc Discrimination 

I There has been undcniable progress in many areas. Nevertheless. the evidence is ovef"'.N'helming 
that the problems affirmative action seeks to address·~ widespread discrimination and exclusion 
and their npple effects .~ continue to exist.

I 
Minonries and women remain economically disadvantaged: the black unemployment rate 
remains over twice the white unemployment rate. 97 percent of senior managers in 

I Fonune 1000 corporations are white males;ll In 1992.33.3 percent of bl4!cks and 29.3 

I 
percent of Hispanics lived in paveny, compared to 11.6 percent of whites.19 1n 1993, 
Hispanic men were half as likely as white men to be managers or professionais;'o only 
04 perce-nt of senior management positions in Fortune 1000 industrial and Fortune 500 
service Industries are Hispanic.. U 

I Blatant discrimination is a continuing problem tn the Jabor markel. Perhaps the most 
convincing evidence comes from "audit" studies, in which wblte and mi00ti!r (or male 

I and female) job seekers ar~ given Similar resumes and sent to the same set or firms to 

I 

I 

2' "Good for Business: Malong Full Use of the Nation's Human Capita''', A Fact~Finding 
Report of the Federal GI8$s Ceihng Commission. March 1995. ' 

I 
!1 Bureau of the Census, Current PopulAtion Survey, "Income. Poverty and Valuation of 

Noncash Benefits 1993," 

10 Bureau of Labor Statistics. /994 Facl Sheer 

I If Federal Glass Ceiling Commission, Good for Business: MakJng Full Use of Jhe Nation's 
Human Capital (Match 1995). 

I 
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I 
I apply fClr a job. These studies often find that emplo~ers at! Jess likely to inlcrviev.' or 

offer a job to minority applicants and to female applIcants.)· 

I Less direct evidence on discrimination comes from comparisons of earnings of blacks and • 

I 
whites or males and females,]] Even after adjusting for characteristics that affect 
earnin~s (such as years of education and work experience), these studies typically find 
that blacks and women are pajd Jess than their white male counterparts, The average 
income for Hispanic women with college degrees is less than the average for white men 

with high schoordegrees,:W 

I Last year alone, the Federal government received over 90,000 complaints of employment• 

I 
discrimination. Moreover 64,423 complaints were filed with state and local Fair 
Employment Practices Commissions. bringing the total last year to over 154,000. 
Thousands of other individuals filed complaiRts alleging racially motivated violence and 
discrimination in housing, voting, and public accommodations. to name just a few. 

I 
4.2 Results from Random TestinE

I The marked differences in economic status between blacks and whites, and between men and 
women, clearly have social and economic causes in addition to discrimination. One respected

I method to isolate the prevalence of discrimination· is to use random testing, in which individuals 
compete for the same job, apanment, or other goal. For example, the Fair Employment Council 
of Greater Washington, Inc., conducted a series of tests between 1990 and 1992. The tests

I revealed that blacks were treated significantly worse than equally qualified whites 24 percent of 
the time and Latinos were treated worse than whites 22 percent of the time. Some examples 
document the disparities: 

I 
I 

• Two prurs of male testers visited the offices of a nationally.franchised employment agency 
on two different days. The black tester in each prur received no job referrals. In contrast, 
the white testers who appeared minutes later were interviewed by the agency. coached on 
interviewing techniques, and referred to and offered jobs as switchboard operators. 

I • A black female tester applied for employment at a major hotel chain in Virginia where she 
was told that she would be called if they wished to pursue her application. Although she 

I 
I 


J: See, e.g., Neumark~ David and Roy Blank and Kyl~ Van Nort, 1995, "Sex 

DiscnmmatlOn in Restaurant Hinng: An Audit Study," NBER Wooong Paper No. 50]4. 


11 Bureau of Labor Statistics, Current Population Survey 

I ,. EEOC, Office of Communications, The Sialus ojEqual Opportunity in the American 
Workforce (1995)., 
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I 
I never received a call. her equally qualified white counterpart appeared a few' minu~es later. 

was told about a vacancy for a front desk derk, 1~ler interviewed. and offered the JOD, 

I A black ma1e tester asked about an ad for a sales po~ition at a Maryland car dealership, He• 
was told thllt the way to enter the business would be to start by washing ears, However. his 
white cowl1erpart. with identical credentials. was immediately interviewed for the sales job,_ 

I 	 A suburban Maryland company advertised for a typistlreceptionlst When a black tester • 
applied for the pos!~on. she was interviewed but heard nothing further. When. ~ identicaJ~y 
qualified white tester was intervieWed> the employer offered her a bener poslnon that paidI 	 more than the receptionist job and that provided tuition assistance. Follow up calls by the 
black tester elicited no ttspOnse eventhough the white tester refused the offer. 

I • A GAO audit study uncovered significant discrimination against Hispanic testcrs, Hispanic 
testers received 15 percenl fewer job InteMews, and 34 percent fewer job offers than other 

I lesters, In one glaring example of discrimination, a Hispanic tester was told thai a "couoter 
help" job at a lunch service company had been filled. Two hours later, an Anglo tester was 
offered the job.H 

I The Urban Institute's Employment and Housing Discrimination Studies (1991) matched equally' 
qualified white and black testers who applied for the same jobs or visited the same real estate 

I agents, Twenty percent of the time. white applicants advanc~d further in the hiring process than 
equally qualified blacks.. In one in eight testS. the white received a job offer when the black did 
not. In housing. both black and Hispanic lesters faced discrimination in about halftheir dealings

I with rental agents. 

I 
Similarly, researchers with the National Bureau ofEconornic Research Sent comparably matched 
t¢Sumes of men and women to restaurants in Philadelphia. In high priced eateries, men were 

I 
more than Nrice as likely to receive an interview and five rimes as likely to receive a jtlh offer 
than the women testers. t. 

I 
The Justlce Depanmenl has conducted similar testing to uncover housing discrimination, Those 
tests also have revealed that whites are more likely than blacks to he sho"," apartment units. 
while blacks with equal credentials are told nothing IS available. Since the testing began. the 
Justice Department has brought over 20 federal suits resulting in settlements totaling more than 

I 
1) US General Accounting Office. Immigralion Reform: Employer SO"CIIOns: and Ihe

I Qucslion of DIscrimination, Repon to the Congress. GAO/GGD~90~62. March 1990, p. 48. 

I )6. David Neumark. et aI. Sex Discnmination in Res/ourant Hin'ng: An Audil Study. 
Workmg Paper No. 5024, Nalional Bureau of Economic Research, [nc, (February 1995). 

I A.ffirmative AClion Revie-'w: Report 10 Ihe Pnsidenl 

I 

I 




I . 1 Up~iGfr1([ 
I never teceived a caU, her equal1y qual' ed white counterpart appeared a few mmu~es later. 

was ·told about a vacancy [or a fron esk clerk. later interviewed, and offered the Job. 

A black mde tester asked about an ad for a sales position at a Ma.ryland car dealership. HeI • 
was told thllt the way to enter the business would be to start by washing cars. However.. his 
white counterpart, with identical credentials. was immediately interviewed for the sales Job. 

I 
I • A suburban Maryland company advertised for a typist/receprionist. When a black tester 

applied for the position. she was interviewed but heard nothing further When an identically 
qualified white tester was interviewed. the employer offered her a bener position that paid 
more than the receptionist job and that provided tuiti~n assistance. Follow up calis by the 
black tester elicited no response even-though the white tester refused the offer. 

I • A GAO audit study uncovered signjficant discriminarion against Hispanic testers, Hispanic 
testers received 25 percent fewer Job Interviews. and 34 percent fewer job offers than other 

I testers. In One glaring example of discriminarion. a Hispanic tester was 10ld that a "counter 
heJp" job at a lunch service company had been filled. Two hours later, an Anglo lester was 
offered the job")S

I The Urban Institute's Employment and Housing Discrimination Studies (I 991) matched equally 
qualified white Md black testers who applied for the same jobs or visited the same reru estate

I agents, Twenty percent of the time. white applicants advanced funher in the hiring process than 

I 
equally qualified blacks. tn one In eight tests, the while received a job offer when the black did 
not In housing. both black ami H,'spanic lesJers faced discrimination in abcut balftheir dealings 
with renlaJ agems. 

I Similarly. researchers with the Narional Bureau of Economic Research sent comparably matched 
resumes of men and women to restaurants in Philadelphia. In high priced eateries. men were 

I 
more than nwice as likely to receive an intervlew and five rimes as likely 10 receive a job offer 
than the WOmen testers.)(, 

I 
The Justice Department has conducted similar testing to unCO\lt! housing discrimination. Those 
tests also have revealed that whites are more likeiy than blacks to be shown apanment units, 
while blacks with equal credentials are told nothing IS available. Since tht testing began, the 
Justice Department has broughl over 20 federal suits resulting in settlements totaling more than 

I 
H U.S Genera] Accounting Office. J",mlgrauon Reform: Employer Sanctions and the

I Quesuon oj DtScnmmGtlOT!. Report to the Congress, GAO/GGD-90.62, March J990, p. 48, 

I )(I. David N«:umark. at a1. Sex DlICI1Ml1Totion in RCSlaUrOn1 Hiring: An Audit Siudy. , 
Working Paper No. 5024, National Bureau of Economic Research, Inc. (February 1995). 
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The Road 

To Clinton's 

Big Speech 

An Insider's Acrounl ofthe. 

Affirmative Actian lJaJtIe . 


A
CCOMPANYING PRESIDENT 
Clinton's speech this past week wa$ 

• profoondly boring g;;.p,,,,, report 
on our review of federal ~ 

aetWn program$. 1"ho$e 'Who di$agreed with 
the pr~t'$ ean ior that rev:iew shoukl.-I 
tJunk.. bt;une George ~ephanupouios. That's 
betause through much of February and into 
March, George had fed the president a ~ 
nniC of reading materia] CD affirmative ac.­
tion. Much of it came from magazines and 
-. .... _ from IUs (ax_ 
and some apparently from browtl paper bags 
Wt 00 Lafayette PJrk benches. 

The result was. that. in an earJy Marcb 
meeting Voith us. the pres.ident ~, j've 
md ill this stuff. and if5 pretty clear that 
most of t.hese folks don't know ~t they'rf! 
talking about. Before I gIVe a mAjor speech I 
want II wiew of the programs to find out 
how they are W(lrking. We've got to ikI this 
righ( it we wan! to move the debate," Yes. 
SU'. I 'W3$ put In clwge of the ~Vlt'w. and it 
..ill ~ a while {or me to IOTgivt' George. 

Two Of WH' da/,S bter. with dlllrnctr:ns.. 
tiC opt1ll'U$fn, the pH'siden! toW reporters 
thai II rew'W woo}d bit done "'in a few days." 

N('arly 20 ~ showed up for the flUt 
IetlOWl tnH'tlnR Ulille Roose,'e!t Room. the· 
uaii COI'!ktellcr rooo; III the West Wing.. Ev-:' . 
ffY wrote R()U.';t' staff uM was rl!pr~ted', 
urept tht! chd. nus W<'\s scary, be(:auS/!' the· 
Ruir d fl'Nt ~U!es that onc(, it group'. str..e. 
~ m White Hou~ staff rnemben. the 
risk ri. Jt..a.k grows exponentialJy. Lorraine 
MmeT ~~ h..ning alrtady r«eived a 
cAD/ram,. tn('mlJt'( of Congress asking what 
t~~ (J( lhe I'l'Weting was and who was 
1fQUlJi: I,; ~ therf'. 
s.t'~. .u ~mot Jltetlldential ad­

\1se', We'd oft !.he met:ting,.aml J rle::.cnbed 
. our f.UJu {fir fact·galhenng, We then began; .. 
to tall.about ~ policy I~<;oes, which in tYJli~,: 
c.ill Wtu1~ Hou.se terms meant we had to de-- " 
cllk VI'! W "talking points~ evt'ryone was to : 
!,Ii(' " .. bt'n a~ b\' the prellS or theIr grand. 
1'tlOtht'rs ",hat lhe review was about and: 
..hat we h.ad dont' a1 this meeting. My heart . 
aank, .as it bea;me dear that it would take Ii . 
C.Qf\s!lli:tional amendment and three terms 
to ttl a COI\SeOSU$ {In truly hard i$sues. Part 
of t..M probkm "a$ the weird mix of pols and . 
wunk~, the pols w..ntmg to know the an­
...'tn. the wonks trymg' to figure out the 
~~tj(ms, I smelled a!Wety, aruj no! aU of it 
/run•.•. 
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After Russia's NervouS BreakdoWn, 

It May Not Be Democracy but It's Got Pizza Hut and E·Mail 
I ". ­

buililing".a11 around us. and foreigners have been rutS.>
By Frt-d UiilH and M;\tPftt Shapir<l cmkd like a passing whim. We hang on only lhlliltgh 

the ~ and kJyatty 0( our landlady. 

l\1
0SCOW-TWO years a~. sipping tea in our Contnry to a common ~ abroad, things
t~ but bekwfli d;u:M. we woodMed in Rtmia llml't- e:tIIirely going to bell. People .retit1 ",bether Russian economic succes-s might Marvin8. Blanding in bmtd linn or forever (OWeTing
~ J)I'IaJorcignern ti1le U5 out of the rental Dlar­ ~hlOO ettel doors for fear of Rtlting shot. Millions•,ket. It seetned# lit the nadir of Rw>5l.\'s trt)ubies. highly mve ttitr'lno ptrsonal fr~ aPd enlJ"epfeneufJ.l1 ,"

,i,' ~,ly~1;hli~r reigned. and fl('ighbors from mires opportunity with a tC"t'VOr del'ying .u fCf~ AIt,et-, ' 
"'llM)UJld u&cJi.ovr lartdllldy how to rllld flush ~Ameri­ two or three yean of what afl'lQUi,ted (1) it colledive 
; kint$Y" ~1iIf;;: 

M'f\IOOS br~kdown ~ IM: 199t.'ooua~ nf the . . How,qu~lhat ~soml·lby" arrived. As we oom­
$eviet Union, R\MiI- "' tulltU,RIy putlirli ilRlf back 10­.. viele our' ~ here. rich RUss-iaM are renting -and getMr, and wil:hout the widely pre<ticted'mu'l Wlt'm­

p!oymmt and ~I IUlJ"e'SJ. Even if the -communistsFmrJ I&u ttl'td Marga,.,' ~pjMjustro".pltltd10M,. 

)!tan in 1M Wadtingkm Post:' MM(oW burro#. Sa RU88L\,C",Coll 


" "" 
. '1\.". 

MARY McGRORY 
. '" ,..";..,. '.', . 

.. ." . 
. 

Bewitched Hunt-,. ., . . .' .' , 

~""y"au NEAR the quin~ialNixon phrase "'at this point in 

':." time" at t~ SenaFe's SorlmoIent Wbrte'lta1et" hearing'$- The 
:::.' Repub~ean oouns.e!. Michael ctiertoff, uses it, and $0 does 
, : dJairman AI lYA.ruato (R·N.Y.). Sen. ChrishlPhtr Bond {R-Mo.) made 
:"~tUrlul rtferfltre to there'~ "rio smolUng gun," a reminder of the 

I 
, ',,'~wln hope tN.t \\'hite".ulfwould be the Democrats' Waterg<ate. The 

:."lOOst tangible ~ho o1Wattrpte so far is tbe ~nee in Uw hearing 
:', room of Rkhard Ben-Veniste. a boy wonder on the impeachment 
:~tommiltee and tater a member of the team Hut successfully! ::~ted Nixon', Big Thee: Mitchell, ltahkman. and Ehrlichman. 
".' Btn-VetUste ill (::()Unsel tor the I}f-mocrats. sits PExt to $en, Paul 

1 '~sarbanell (O-Md.) and asks tactual questions. Ife begins many of them 
-:·hy expressing hi. interttion to '"bring this issue to closure"-wbkh is, 
. : In the larger sen$e. as much a fantJIsy as the hoped·for resemblance 
::,1,0 Watergate. 
:;_' Se-eMtGRORl',ctColl 

;!,Md" M<ero", is a Washi",lo" POJt cO<iumriist. 
~,.' -, ., 

Across the River I /;\ 
..• 

,A NOl'c/isl sAnaCQ.ffia 1Ji.'lCfJIY!1Y ,---_. 
Uy Rruce IMfy 

I
N THE W,uhing1Ort llrra, if you'rt wMlI" 'If rom· 
fmubly middle·dAM, tbC"ft art' 'o'.ul tr¥U, of hie 
yoo don't need to know abou1, and Ward 8 in Am- . 

£ostia is one ot them. As Washington'. poorest. most 
violent, most uCially 9;f'parate area, W:ud 8-the 
Southeast area just across Ibe Anacostia River-is a:o 
much a mylltery 10 wbites and many middle·dan 
blacks as our workl is to Ward S'$ ehikkel'l, 

!ronitaDy. lhe view of 0111 world from lhtilS is uUtr­
Iy spectacular .. ·ThC"re it is, the world of wealth and 
powC"r and safety, white as 1M: Washing100 Monunlt"Ol 
.mcl lhe Capitol dome shimmering in the di"tance • 

&e EASl', (.'7,('4t I 

Bruer Puffy, thtuullw,orTht Wo:tida.r I F~nd II," 
rtt:e~tf, jiniJW his SWJM MVtI. ""l.a.d.Qmu tAt 
Egg, and is ".gedrthirtg his third novd Iffl /J grant/rom 
the Lila Wol4u.,·ktfld«'s Digesl FOltrldalion. , 

_.n."'·,
Jl'RI. w 

Mause his mere pr. 

eal cakulition . 
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I 
I SL5 million, A particularly graphi' case of discrimination occurred during a fajr housing lest 

performed by the Civil Rights Division in Wiseonsin, which sought to establish Vollether 
discrimination existed against the relatively large East-Asian population there. When the ASian 
lester approached the apartment building, the rental agent stood between the tester and the door 

I 
to the rental office and refused to allow the tester to enter the building, The tester ""'as told thaI 
there were no apartments available and there would not be any available for two months. When 
the white tester approathed two hours later, the individual was immediately shown an apanment 
and was told he could move in that same day. 

I 4.3 Eulusion from Mainstream Opportunities: Continuine Disparities in Economic 
Statu.

I Apan from the remediation of and buUwark against discrimination, a second justification offered 
for continuing affirmative action in education. employment and contracting is the need to repair

I the mechanisms for including aU Americans in the economic mainstream. There is ample 
evidence to conclude that the problems to which affirmative action ~'a$ initially addressed remain 
serious. both for members of disadvantaged groups and for America as 8: whole.

I 
• 	 A recent Study by the Glass CeiHng Commission. a body established under President Bush 

and legislativeJy sponsored by Senator Doien• recently reported that:I 
I 

White males continue to hold 97 percent of senior management positions in Fortune 1000 
industrial and Fortune 500 service industries, Only 0,6 percent of senior management are 
African American, 0.3 percent are ASian and 0.4 percent att!l Hispanic. 

I 	 African Americans hold only 2.5 percent of top jobs in the private sector and African 

I 
American men with professional degrees eam only 79 percent of the amount earned by 
their white counterparts, Comparably situated African American women earn only 60 
percent of the amount earned by white males. 

Women hold 3 to 5 percen1 of senior level management positions ..~ there are only two 

I 	 women CEOs in Fortune 1000 companies. 

The fears and prejudices of lower-run£. white male execubves were listed as a principal 
Darner to the advancement of women and rninorities. The report also found that acrossI 	 'the boara, men ad....ance more rB9ldly than women. 

I 
I )1 Federal Glass Ceiling Commtssion. Good jor Business: Making Full Use of the 

Nalion's Human Capital (March J995). ' 

I 
Affirmative ACfion Review: R~po1'1 10 lh~ Pnsident p.}J 

I 

I 




I 

I • The unemployment rate for African Americans was more than twice that of whites in 1994. 
The median income for black males working full-time. fuJi year in 1992 was 30 percent less 
than white males. Hispanics fared only modestly better in each category. In 1993. black and 

1 Hispanic men were ha1f as likely as white men to be managers or professionals. JI 

In 1992. over SO percent of African American children under 6 and 44 percent of Hispanic

1 children lived under the poverty level, while only ]4.4 percent of white children did so. The 
overall paveny rates were 33.3 percent for African Americans, 29.3 percent for Hispanics and 
I 1,6 percent for whj~e.s.. 

• 	 Black employment remains fragile .- in an economic dovmrum, black unemployment leads 
the downward spiral. For example. in the 1981-82 recession, black employment dropped by

I 9.1 percent while white employment fell by 1.6 percent. Hispanic unemployment is also 
much more cyclical than unemployment for white Americans.19 Hispanic family Income 
remains much lower, and increases at a slower rate, than white family income. 40 

1 
1 

• Unequal access to education plays an imponant role in creating and perpetuating economic 
disparities. In 1993, less than 3 percent of college graduates were unemployed; but whereas 
22.6 percent ,of whites had college degrees, only 12.2 percent of African Americans and 9.0 
percent of Hispanics did. 

1 The 1990 census reflected that 2.4 percent of the nation's businesses are o\%11ed by blacks. 
Almost 85 percent of those black owned businesses have no employees. 4l 

1 • Even within educational categories, the economic status of minorities and women fall shon. 

I 
The average woman with a masters degree earns the same amount as the average man with 
an associate degree.·: While college educated black women have reached earnings parity with 
college educated white women, college educated black men earn 76 percent of the earnings 

1 
)I Bureau of Labor Statistics, 1994 Fact Shu/. 

1 }9 Gregory DeFreitas. Inequality al Work: Hispanics in the u.s. Labor Forces (New 
York: Oxford UOlverslt)' Press. 1991), Chapter 4 

I 40 A Repon of 'he Study Group on Affirmative Action 10 the House Commillu on 
Educallon and LAhar (1987). . 	 . 

I _, Andrew Hacker. Two Nations: Black and White, Separate, Hostile. Unequal Ballantine 
Books (1992). 

1 '" . 1990 CenslJs data as compiled by the Office of Federal Contract Compliance Programs 
(1995 ) 

1­
Affirmallve ACllon Review: Repon 10 'he President 
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I 
I of their while male c~un1erparts.o Hispanic WOmen earn less than 6S percent of the income 

I 
earned by white men with me same educational level. Hispanic men earn 81 percent of the 
wages eam-ed by white men at the same educational level. The average income for Hispanic 
women wlth college degrees is less than the average for white men with high school 
degrees." 

I A study of the graduaring classes of the University ofMichigan Law SchooJ from 1972~1975 
revealed significant wage differentials between men and women lawyers after 15 years of 
practice. While woipen.eamed 93,S percent of male salaries during the first year after school. 

I that number dropped to 61 percent after 15 years of practice. COn/rolling for grades, nOfiT'S 

o/work. family responsibilities, labor market ~xperience, and choice ofcareers (large finns 
versus small firms, academia, public imerest, etc.). men are lefi with an unexplained 1J

I pcrccnr earnings advantage over women!} 

I 
I 
I 
I 
I 
I 
I 

.J l',S Bureau of the Census. Th~ Blad Popillalion in Ihe Uniled S,o'es: March /994 I and 199) (l99~). U.S. Bureau of the Census, Characfcn-sucs of the S/acle Papu/(;uitm (1995). 

. 
~ 

EEOC. Office of Communications. Tht Status oj £quo/ Opportunity in the Amen'caTt 
norVoru (l995) (Data $uppJied by the NatIonal Committee on Pay Equity), I 

. 

I (. Robert ","'ood. Mary ~ofcoran and Paul Courant. "Pay Differentials Among the Highly 
PaJd The Male-Female Eanungs Gap in La\W)'er's SaJaries" Journal oifLahQr E . 
eJyly. 199Jj • conomlCS 

1­
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I S. THE VARIETIES OF FEDERAL PROGRAMS 

I This report examines most of the federal programs that would be considered to be aftinnative 
action. It may be useful; therefore, to consider one or more taxonomies of those efforts. Figures

I 1 and 2 otTer two possible matrices. In Figure I, the horizontal dimension arrays various policy 
devices from the most flexible to the most pointed, while the vertical dimension arrays different 
spheres of activity •• from those most closely to those Jess closely related to the federal

I govemment.~ In this array, examples of the eight categories of policies include: 

Outreach .{ Hortatory Efforts: 

I • Various statutes encourage recipients of Federal funds to use minority.owned and 
women·owned banks. 

I 
• DOL's Office ofFederal Contract Compliance Programs (OFCCP). for example. offers 

a periodic award for contractors with superior affirmative-action practices, such as 
innovative recruitment or training strategies. 

I Disclosure of Data: 

I 
• The Small Business Act (§S02) requires SBA to monitor and report on agency. 

contracting with small disadvantaged businesses (SDBs). This reporting serves 
hortatory purpos~s and creates a competitive dynamic among agencies. 

I 
• Last year, the Administration announced plans to publish the rates at which financial 

institutions made federally guaranteed loans to women- and minority-owned firms. 
This reporting can leverage pubhc and intra-industry pressures to expand such lending. 

I Affirmative Adion Plan Reqll;ulft.ellll· 

I 
f.O. J1246 requires Federal contractors to ma.intain affirmative action plans: since the 
Ni)(on Administrarion, such plans mu.s11n cenacin circumstances conlain flexible goals 
and timetables. 

• The Community Reinvestment AC1 (eRA) requires certain chartered financial 
institutions to conduct and record efforts to reach out to undeserved communities. 

I Targeted Training & Invallft.ellt £DortJ 

I 
The Foreign Service maintains. mmonry Internship program designed to increase 
minority participation In the Forell" Service. 

I .. This taxonomy is not mtended to suggest ",,1uch programs may warrant strict scrutiny 
pursuant to Adarand. 

1-­
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I 	 • EPA ma;ntains: a MentorlProtegc program to encourage prime contractors 10 develop 

relationships w:ith small and disadvantaged businesses (SDBs). 

1 Go.ls: . 
'"' The Small BusIness Act requires each agency to Set goals for contracting wtth small 

businesses and SDBs; the SBA coordinates the effort Additionally, Congress has. in 

1 severaJ instances, legislated specific goals for certaln agencies (As described in 
section 9 ofthi. Report. these goals are all flexible - they are no' quo.as or numerical 
straight jaekets.)

1 • In response to dramatic ·imbalances in the numbers of women and minoriry 
entrepreneurs. participating in its programs, SBA now sets management goals to 
increase diverse participation in its core §7(a) loan guarantee program. 

1 
Market Adv4fi,Ulges: 
.. In upcoming FCC auctions of certain licenses for persona) communication services 

1 and interactive video. the Commission had planned to offer a 2S perc:ent discount for 

I 
women.. and minority~owned businesses; this effon was temporarily suspended by the 
Commission in light of Adarond. 

" Under tts "tl201" authority, Ih~ Defense Department is permitted to provide a )0 
percent bId price preference, and to employ reduced"competition systems as a means 

1 	 of meeting its SDB contracting goals. Last year's procurement refann legislation 

I 
extended this authority to non-DOD agencies as .well. 

" The Surfate Transponation Assistance Act. and now the Intermodal Surface 
Transponarion Efficiency Act (ISTEA). authorizes use of "subcontractor 

I 
compensation" bonuses to prime contractors who Use SDBs~ The payment is intended 
as rough cornpensation for the prime contractor's expense in mentoring and technical 
asslSlMce, 

"Softtl Sa-Asides: 
~ ISTEA requires that 10 percent of contracts be allocated to disadvMtaged business I enferprises (DBEs), erupt ,,, th~ extent that rhe Secretary determines other...,ise. 
" The Airport & AI.......ay Improvement A(I requires the same. 

1 	 "Hortl" SeI.Asidl!f: 

• The Omnibus Diplomatic Security 8.: Antiterronsm Act requites !hat a minimum of 

I , 0 perc en! of funds appropriated for diplomatic security projects be allocated to 
minority business eoterprises, 

• Certain sm,all 	education grant programs target minorities in graduate: education:'l

1 
I n 	 Such "natd" s~!·asides have included the Patricia Roberts Harris Fellowship (20 U,S.C 

Ill4D-G) and the Women and Minorities in Gradu.te Education (20 U.S.C. 1134A). 

1­
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I 

I 
I Obviously. there is no single best way to think about these efforts. For e:w::ample. in Figure 2. one 

could caiegorize efforts: based on their programmatic objectives. perhaps distinguishing programs 
focused on education and training (as more "investmenl*Oriented"). from programs focused on 
employment and contrllcring (as more "income-oriented"). from programs focused on the 

I 
assignment of scarce assets, such as bank chaners and spe~m licenses (as more "result" or 
"reward~onented"). There are obviously elements of "opportuniry" and "result" present across 
the board. but Ihe scale has some heunsric appeal. 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 
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I 6. THE OFFICE OF FEDERAL COI'ITRACT COMPLIANCE PROGRAMS (DOL) 

This Part offers a summary of the Department of Labor's program to promote equal employmentI opportunity practices b.~ private firms who have conrract.$ 'W'lth ,the federat govemment. 

I 6.1 Concepts 8. Principles 

I OFCCP's primaiy responsibility is to implement and enforce an Executive: Order and several 
statutes bannirlg discrimination and establishing affirmative action requirements for federal 
contractors and subcontractors. While these policies have roots in the J9405. the semma! 

I requirements are contained in E.O. 11246, signed by President Johnson, and In regulations 
promulgated pursuant fO that order in 1970 under President Nixon, which introduced the concept 
of goals and timetables. Specifically. OfCCP may require goals for hiring and promoting women 

I and mmorities as part of the affinnative action program (AAP) which contractors are required 
to develop and/or ImpJement: however, race~ or gender..based hiring and promotion are not 
required, and quotas are prohibited, 

I 
6.2 Policies & Prattices

I 
I 

• Coverage: With certain except1ons. E,Q. 11246 applies to Federal contractors and 
subcontractors with conrracts of more than $10,000 per year. In FY 1993, some 92.,500 
non construction establishments and 100.000 conSlTUction estabhshments were covered. These 
establishments employed approximately 26 million people and rec-eived contracts of more 

I 
than 5160 biIJion. 

I 
• Affirmarive iCClJOn Requ'lTments: OfCCP regulations impose different requirements on 

construction and non construction firms 

Nonconsuuction firms With SO or more employees or COntracts afmore than S50.000 must 

I develop and maintain a writttn .mrmativt action proeram (AAP). The contractor 

I 
keeps Ihe AAP on file and carnes It out. tI is submitted to OFCCP only j{ the agency 
requests it for the purpose of conduenng a compliance review, As pan of ilS AAP, the 
contractor must conduci .. workforce analysis of each job ritle, derermine workforce 

I 
availability of women and mmonnes. for each job group, and conduct a utilization analysis" 
to de1errnine whether women or mInority group persons are "underutiliud" in any Job 
groop. Based on these analy~s., the contractor establishes goals to overcome the 
"underutilization," ~d maXcS a g()Qd faith effort 10 achieve those goals. 
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I 
I Construction firms are not required to main~n wnnen AAPs. but must make eo~d f~~th 

efforts to meet demorr.phit loals informed by place-specific ,ensus data for mmonties 
and a nation-wide goat (or women. 

I OFCCP regulations expressly prohibit discrimination and the use ofgoals as quotas.·
1 

I • Goals &- Time/abies: The numerical goal~setting process in affinnative action planning is 
used 10 target and measure the effectiveness of' affirmative acnon efforts to eradicate and 
prevent disc:rimjnano~:· Numerical. benchmatks arc established based on the aVailability of 

I qualified appll(:ants in the job "market or qualified candidates in the employer's work forcc. 
The regulations specifically prohibit quotas and preferential hiring and promotions under the 
guise of affirmative action numerical goals. Numerical goals do not creale quo/as for

I specific groups, nor are they designed to achieve proportional representanon or equal results. 

• Enforcemenl Procedures: A contractor's failure to attain its goals is not, in and of ilself. a 

I violation of the Executive Order~ faiture to make good faith efforts is. OFCCP undertakes 
compliance reviews for certain contractors flagged by a computer program as having below 
average participation rates for minorities or wOmen. OFCCP also conducts reviews of

I contractors selected randomly and identified throu£~ complaints." In I'Y 1994, OI'CCP 
conducted more than 4,000 reviews. roughly 3.26 percent of its supply ..and..service contractor 
universe. and 1.55 percent of its construction contractors, If a firm is found to vioJate 

I 
I affirmative action requirements {or antidiscriminatlon requirements} oreep attempts fO 

conciliate with the contractor; in a very small percentage of cases, no agreement IS reached 
and the case JS referred for formal administrative enforcement. 

I 
• Incentives: OFCCP gives Ex.emplary Voluntary Efforts (EVE) and Opportunity :ZOOO awards 

to those companies who demonstrate significant achievement in equal opponunity and 
affirmative action, 

I • Sane/fans: A contractor in violation of E.O" 11246 may' have its contracts terminated or 
suspended. Of be debarred. Such administrative actions are rare. and there is ample due 
process accorded the contractor before hand. 

I 

I 

I 

I .. I ~ U.s c. sec. 637 (.)(1),(4). 

·~oughIY 80 percent of reviews are "'triggered by~computer- based selection system. 
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• Performance" Effects: 

• Performan« GenerRJly: 

I 
I As noted in Part ;3 of this document. OFCCP programs have been stlJdied in some detail During 

the )9705. when ¢nforccment was quite strong. the programs were found to increase modestly 
the employment of minorities. (During the 19805. enforcement .,.- and the .err:ectiven~ss of the 

I 
policies _ declined,) Most studies have fOWld that OFCCP has ~~ a ~ess slgmficant, ,:"pact on 
hiring of minorities in s,JdJled crafts and trades. However, some hmltanons on the vahd1ty of the 
OFCCP evaluation studies have been r8.ised. The available evidence jndicates that productivity 

I; 
at contracting finns is l,Il\affec:ted by OFCCP. This suggests that OfCCP has not caused 
contracting firms to hire less q~aJined workers. Further. a reccn1 study finds that exempiary 
affirmative action programs help fl C:,ompany's stock market values. 

The OFCCP national office conducted a random survey of 247 conciliation agreements obtained 

I by the field in FY 1993 and FY 1994. and did not find My situarions where the agency sought 
and obtained remedies outside the scope of OFCCP's authority. Moreover. during the reVIew of 
the conciliation agreements OFCCP found an example of an OFCCP regionaJ office requiring 

I corrective acrion by a contractor who had enga8cd in an employment practice that discriminated 

I 
against males, both whites and minorities, OFCCP cited the contractor with a vioiation of 
Executive Order 11246 and required it to enter into an agreement providing rehef to both white 
and minority victims. 

I 
Several studies were critical of the administrative aspects of the programs. such as the 
mechanisms for selection of contractors for reView and the paperwork burdens on smaller 

I 
contractors. Some groups have been emical of the length and detail of the AAPs. In response 
to tins latter criticism, OFCCP plans to (i) significantly reduce the AAP paperwork requirements 
an~ (iJ) initiate a summa.ry AAP format that will. help target revie¥JS. 

I Finally. some have raised iii concern that Although AAPs as a formal matter are framed in terms 
of flexible goals, and although rigid quotas violate both OFCCP regulations and Tide VII, in 

I 
I 

some cases emp!oyers Implement the goal -with a ngidtty making It tantamount to a quota. 
orccp has linlt data directly addressing this concern, but n01es that reverse discrimination 
complam(S, including objeCtlons to dr /Dell) qllolas. are ~very rare in their administrative 
mechamsm or at the EEOC The absence of litIgation is not, of course, a complete answer. in 
as mucn as $ubde dIScrimination - reverse or otherwise ~~ can be difficult to detect and even 
more dlffu:uit to challenge Thcrefore. the DOL conducted further analysis for this Review: 

I analySIS of A recent tepa" by an ASSOC!3t1on of 300 Federal contractors, and interviews 
With anomers who represent contrActors on OFCCP matters; 

1­ analYSIS of OFCCP's 1994 CustOmer utIsfactlon sample surVey of contractors; and 
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,j detailed interviews with OFCCP regional directors, 

The conclusion of this furth~r analysis is that, while there are some issues of regulatory burden 
and enforcemenr ronsistency. and vmile there are a small number of firms who feel that th:: effectI of goaIs is to make them "hire by the numbers," the weight of the evidence refutes the claIm that 

the Executive Order program leads to widespread abuses. 

The following subsections review this material in more detail, I 
'. 

I • Views of the Ctmu-Ilcton' Trode Association, an.d Atlorne:;'J 

I 
On March 17, 1995. the Equal Employment Ad"jsory Council (EEAC). an ..sociarion of 300 
federal contractors (including companies such as Marrion, Martin-Mariena, and Bausch & Lomb), 

I 
issued a report "to clarify the nature of affirmative action planning" as wet! as "to explain the 
point that Executive Order i !246 does not require contractors to grant preferential treatment to 
any employee or applicant on the basis of ra.ce. gender, or ethnic background.;> DOL played no 
role in soliciting the EEAC to prepare and issue its report. but believes it is entitled to 
considerable w~ight because EEAC exists to promote the interests of federal contractors. 

I Emphasizing that OFCCP's regulations explicitly prohibit the use of goals as "inflexible quotas.,,!l1 
the Report notes that "rancorous debate" often ensues between employers and OFCCP over how

I many women and minorities are "available" in the work force because solid empirical data do 
not exist. 

I The Repon .Iso noted that goals and timetables in the paS! (i .•.• during the 1970s and 1980,) 
worked as <iuotas. Under OFCCP regulations. numerical a.ff'mnative act'lan steps are not required 
unless ~underulilization" exists. OfCCP's previous. approach required three types of goals for 

I each underutilized group: an wrnwl pJac~ment rau goal (expressed as a percentage, and 
generally set 'at a rate above "availability-), an IlMual numen"ca! goal (determined by'multipiying 
the annual placement tate goal by the number of annclpated placements); and an ultimolt gool

I (explessed as a percentage and equal to aVl.lttbility, toupled with a tImetable for reaching thaI 

I 
goal). Contrl'lctors complained that by ~mg the placement rale above availabiljry, they were 
pressured "mto extending preferenc.e$ to fulfill goals· Also during prior periods. failure to 
implement an acceptable affirmMlve &ttton eoal could be remedied by "catch-up goals." This 

I 
would have the effect of haVing goals funrnon hh quotas and bore "no relalionship to .rue 
current aVallabillty. ~ In the early 1980$ OFCCP abandoned these ~preferenhal tactics.'" in 1987, 
a majority staff repon of the Commlnee on Education And Labot. U,S. House of Representatives. , speciftcally recommended reinstating (1) ultimate golJs. {2} multi-year timetables; (3) goals set 
above l'lvailability; and (4) numcnul goals (to .dd to percentage placement tate goals). The 
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• 
EEAC concludes that OFCCP did Dot adopt these recommendations and "rhe gool-Jetting process• today cle.arly does nor impost preferences or qUOID-like requirements." 

DOL also contacted several lawyers who work with contractors on OFCCP maners. These 
attorneys consistently stated that employers' major con~erns about the admi.niStranon ~f EX,ecurive 

I 
'. 

' 

Order 11246 have very 1ittle to do with goals operanng as quotas, Major camp-hunts mdude 
inconsistent enforcement among regions, irrelevance!' of some faclors OFCCP requifcs to be 

I 
considered in the workforce availability analysis. length and paperwork burden associated with 
preparing the a:ffirmativ~ action plan, end compliance officers' emphasis on minor or technical 
requirements, They attribute some of these problems to lack of trainjng of campHance officers 
and poor quality ,ontrot.' 

• Custumu S.wS'4ction Survt:y •
I 

In its 1994 customer satisfaction surveys of nonconstrucrion and construction contractors. OFCCP 
selected randomly from contractors thaI h.d been reviewed during the past year. The response 
rate for ea,h group was approximately SO percent - responses from 278 construction and 363 
service and suppJy contractors wennabulated.

I 
One question. designed to elIcit respondents' overall opinion of the f;Ompliance review, asked 

,> 	
respondents to' indicate their agreement with five statements using a len point scaJe. Overall, the 
survey tesults were relatively positive, Regarding perceptions of enforcement consistency. 15.2 I 

I 
percent of the construction and 29.3 percenl of the service an'd supply contractors responded that 
OFCCP had not been very consistent among reviews by the same compJiance officer or by staff 
members from the same office. More than 70 percent agreed that the compliance review was a 
thorough assessment of compliance with OFCCP's regulations, that OFCCP provHJed tesponsjve 
technical 8.SSlstance, and that the company's position was considered during the conemationa­ process. MoS' respondents (mor~ than 80 percent) agreed that the compliance officer was 

I 
professional during the review and tha1 oral and written communications from OFCCP were 
professional and courteous. 

I 
More broadly, two survey questions ("If you could change or Improve any part of the review 
process. wbat would it be?" and "Are there any additional comments that you would care to 
includc:?H) invited respondents to add narrative comments. Of the 278 constnlction and 363 

I 
nonconstruction responses. one-quaner and one-third afme firms, respectively. commented. Only 
10 construction firms and four "onconstrucliotf firms chose Ie address quo/as or reverse 
discrimmalwn The following ate examples or these comments: ., Allow b~sines~es to condu~ their business for the betterment of customers and employees 

and nol to satisfy some mmonty quota requiremen1. [nonconstnrction contractor] 

I 

I 
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I 
I
.' 
I 

There were also isolated comments about unrealistic goals; 

Our women goals, we can't even come ciose to obtaining. Add to this. the fact that there is 
currently high levels of unemployment at the union local. What's the reality of these goals?

I How can we comply when there isn't enough work. and there aren't enough women and 

I 
minorities in the trade? When will someone take an honest look at this situation and develop 
realistic goals and procedures to follow? lconstruction] 

'. 
The fact that so very few contrac1ors addressed the quota issue is consistent with OFCCP's 
random survey of conciliation agrtements obtained by the field in FY 1993 and FY 1994. 
OFCCP did not find any instances of contractors being cited for not meeting their goals. use of 
the word "'quota," or obtaining remedies outside the scope ofOFCCP's authority, 

•
.' Other comments from contractors addressed the Jength of time that it took to prepa,re for and 

conduct the compliance review; inconvenIent scheduling of the review; inconsistency among 
compliance officers; and compliance officers' iack of familiarity with the particular industry . 
Approximately I ) percent or the construction contractors comments and approximately 14 percent 
of the service and supply contractor comments addressed paperwork burdens Many of the 
cotnmentS indicaled that OFCCP devoted 100 much time to the on-site review and too)( an 
inordinately long time to complete the entire review Contractors also commented thaI they 
sometimes were given the Impression dunng the on~site review that the rev.ew had gone well,•

I but the formal closmg correspondence was much more negative. 

i 
I! The complaints of contractors conveyed by the regional directors were Similar 10 those revealed 

in the customer satisfaction survey. such as inconsistency and frustration over techmcal 
infractions_ Also: 

.1 A.ffirmative Action Revufw: Repon 10 ,h..: Pl"tsidenl p.34 

I 

I 




• 	 u:.e Re8ion ill Director believes that some contractors l?da~ ~i()~ goals and timetables 
to limit unnecessarily opportunitle5 for women and mlnontJes In that the ~ontractors'. 

I 

consider the goal to be a ceiling. For example. they bire only 20 percent ~men be~ause 
that is the affirmative action program, but there are 60 percent ~me~ In the apphcant I pool for aparticular job. (Such a situation could lead OFCCP to InvestIgate whether the 

, 	 contractor is engaging in unlawful discrimination. and a quota would be unlav.1ut) 

III 	 According to the Director from Region n, some contractors often set their own hIring and 
promotion goalsj,nd treat those as quotas because It.t is sman for their company" and to 
"keep the government off their 'baeb." When they "hire by the numbers," the word 
spreads that numbers are driving hiring and promotion decisions *- leaving if unclear as 
to whose "numbers" are driving the process, Where a contractor engages in such action, 
the OFCCP is charged with conducting an investigation. Such conduct would violate the 
t)(tcurive 'Order,.' 

I 

• 
' 

I • Neither Director from Region vm or IX beljeves their federaJ contractors have treated 

I 
their goals as quotas, The Directors from Regions m. IV, VITI, and IX cannot recall 
reverse discrimmation complaints. The Region V Director reports onJy one reverse 
discrimination complaint 

I • The Region I Director noted that contractors can perpetuate the false notion that 
contractors are being driven 0)' -quotas,- C'Ontractors will sometimes tell dlsappoinled 
male applicants that the individual who got the job or promotion got it because he or she 
was a women or minority. even though that was nOr the Teason. 

• 	 OFCCP Response lAnd Rtiforms 

I 
I
• 

As part of the ongoing National Perfonnance Review process led by the Vice President, OFCCP 
is eliminating unnecessary paperwork requirements associated with the written affirmative action 
plan and has designed a summary format for the affirmative action plan tht!t wiH greatly assist 
OFCer in targeting its limited resources. while saving conrractors approximately 4.5 minion (out 

~' 
of ! 5 million) hours In the annuaJ preparauon of their plans and recordkeeping. Several other 
streamlming and burden~reducnon measures are also underway. 

I 
9FCCP c\Jrrently attempts to address the problem of inconsistencies with policy guidance by 
reemphasizing relevant portIons of the Federal Contract Compliance Manual. the asency's 
operating manual, and with its contmumg program of training for its compliance officers. Other 
mechanisms are more ad hoc. Accordmg 10 the Dlrectot from Region m, for example, the region 

I has moved forward with suggestIons from Scon Paper Company that (J) the Regional Office 
communicate/negotiale \\lith the conlractor before sending a formal letter of noncompliance, and 
(2) the compliance officer focus on substannve issues in the review (e.g. good faith) and not 

I technical Issues (e.g. formatting of the plan documents). 
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6.4 A Note on OFCCP t..w EDforument Functions 

I 

In addition to enforcing the governtnent's affinnative action requirements. the OFCCP performs 
a related but dlstinct function: enforcement of the antidiscrimination provisions of Executive 
Order 11246 (based on the principle, of Title vn of the Civil Rights Act). The courts lIlId 
Congress have permitted the use of statistical evidence showing a disparate impact, or manifest 
imbalance, to establish a primajacie case of unlawful discrimination, Such evidence then shifts 
10 the employer the burden of producing an explanation or other evidence show2ng that the 
disparity is not the result. of discrimina~on" 

Understandably, these two independent concerns are sometimes confusing to contractors when 
they are faced with corrective actions. For example, contractors occasionally claim they are 
bemg "forced" 1:0 hire a woman or minOrity when OFCCP, is in fact requiring them to remedy 

i 
II• 

discrimination by providing job offers, back payor other rehef to identified victims, In contrast. 
OFCCP police' the affirmative action requirement of E.O. 11246 by "auditing" for "good fruth 
efforts." not for whether any specific numerical goal has been met 

6.5 Conclusions and Recommendations 

I
• Does the federal government's affirmative action programs relating to fair employment meet the 

President's tests: Do they work? Are they fair? 

6.5.1 Conclusions 

Do they work? 

I
• 
I 

With respect to antidiscrimInation enforcement, the OFCCP process is designed to provide 
dIspute resolution, adjudication and remediation for identified acts of unlaMul discrimination. 
The key issue in this Review, however. concerns the use of affinnarive action programs. Under 
the Executive Order program, affirmative action ;n employmen1 is intended to: 

~rom~te inclusion of underrepresented minorities and women, in recognition that the 
hngenng effects ofpast di"rimination and exclusionary practices have denied opponunity 
to qualified people; •

I prevent future di.scrimlnlltion by en.couraging employers to be inclusive;n their hiring Md 
promotion practiCes; 

provide a practical me~s. tJ:rough use 0: flexible goals and timetables, for employers to 
gauge Ihel~ p10gfe~s:Thls mUTors the unlversal conclusion that successful organizations

'.Il pursue theIr objectIVes by adopnng measurable goals. and plans to achieve them. 
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I 
I The empirical literature indicates that affinnarive action generally. and specifi~ally th,e OFC~P 

Executive Order program, does create opportunity. According to five acad~mlc studies. acove 
enforcement by OFCCP during the 19705 caused government contractors to Increase moderately 
their hiring of minority workers,SJ According to one study. f~r example. the emplo~menl share 

'. 
of black males in contractor firms increased from 5,8 percent In 1974 to 6.7 percent In 1980. In 
non-contractor firms, the black male share increased more modestly, from 5.3 percent to 5.9 
percent. For white males, the employment share fell from 58.3 percent to ;'3.3 pC,rcenl in 
contractor firms. and from 44.8 percent to 41.3 percent in non-contractor firms .. The hterature 
also finds that cantnittor. establishments that underwent an OFCCP review in the 19705 

I subsequently had faster" rates of white female and of blade employment growth than contracting 
firms that did not have a review." OFCCP enforcement was scaled back during the 19805. 
Nonetheless. there is reason to believe that it continues to have a positive and significant impact 

I on remedying discrimination in the workplace. 

·, Is ;/ fair? 

(I) Nol QUOIII.• 
The available evidence. from coun and administrative litigation, refutes the charge. based on I 

I 
anecdote, that equal employment opportunity goals have led to widespread quotas through sloppy 
implementation or otherwise. Quotas are illegal under current law. and can be used only as 
remedies in extremely limited court-supervised settings involving recalcitrant defendants found 

• 
to have engaged in illegal discrimination. EEOC and coun records simply do not bear out the 
claim that white males or any other group have suffered widespread "reverse discrimination." 

" The five studies are: (I) Leonard, Jonathan. 1984. "The Impact of Affirmative Action 
on Employment," Journal of Labor EconomIcs. 2:439-463; (2) Leonard. Jonathan, 1984, 
"Employment and Occupational Advance Under Affirmative Action." The Revin.' of 
EconomIcs and Statistics; (3) Ashenfelter, Orley and James Heckman. 1976. "Measuring the 

I 
'. 
I 

c Effect of an Anti-dtscriminanon Program. In Estimating the Labor Market EffeclS ofSocial 
Programs. Eds: OrJey Ashenfelter and James Blum. Princeton NJ: pp.46-89; (4) Heckman, 
James and Kenl1leth Wolptn, 1976, "Do~ the Contract Compliance Program Work? An 
AnalYSIS of Chtcago Data," Industnal and /...Qbor Relations Revintt 29:544-64; (5) Goldstein. 
Morns and Roben Smith. 1976, "The Estimated Impact of Anti-discrimination Laws Atmed at 
Federal Contraclors," Industnal and /...Qbo, Relallons Revintt. 

. ':Leonard, Jonathan, 1984. "The Impact of Affirmative Action Regulation and Equal '. 
I 

Employment uw on Black Employmenl," Journal of Economic Perspec~ives. 4:47-64. 

I H See abovl: studies plus Donohue and Heckman, Continuous versus Episodic, 29. 
Joumal of Economic Literature, p.1631 
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 Undeniably, however. there is anecdotal evidence of certain managers ~ing jmpe:mi~ible sh~tt. 


cuts - hiring and promoting "by the numbers" rather than by using affirmative aetlen In a flexl~le 
way to- broaden the pool and then ensure that the effort to be inclusive do~s not comp~omlse 
legitimate merif principles. (See recommendation below,) These anecd~tes. If true, may In fact 
be stories about mega! discrimination. and are grounds for more attention 10 enforce~~nt ~d 
education. Nevertheless:. the balance of the evidence: based on complaints and hnganon, 
indicates the problem is not widespread. ;.I 

• 

(2) Ra....Neu,ral Alt.;;'.';... 


Nothing in the Exti:urive Order requires race--based hJnng or promotion. although equal 
opportunity results are measured. Thus. employers are free to adopt outreach, recruiting and 
hiring strategies as they choose, consJstent with antidiscrimination law. While employers must 
analyze workforce and labor market data to identifY manifest imbaJances. the Executive Order•

I only requires good faith efforts. and "good faith effort" is the basis upon which OFCCP reviews 
contractor performance. In that sense, therefore. as both a logical and practical matter. employers 
are perfectly free to adopt racewneurrai strategies to achieve their EEO goals, provided they make 
a good faith talculation that such srralegies will be effective, 

(3) Flexible and Minimally Intrusive 

•• 
I 

•
I 'There has been criticism of the: Executive Order program as inflexible and intnlsive, but the 

actual structure and working of the program demonstrate otherwise. First, there is the fact that 
the affirmative action programs emphasize goals and good faith, while leavjng employers wJde 
latitude to select means. Second. employers develop goals following analyses of their workforce 
and of the relevant labor pool. and there IS no requirement of strict propnrtionaJity m the setting 
of a goal. Third. OFCCP IS preparing a very slgnificMt reformulation of the g\lldelines for Jabor 
markel analysis in order to simplify greatly the paperwork and research burden on firms preparing 
afflrmatrve action programs. FInally. OFCCP is also streamlining the compliance reVIew process 
so Ihat its audits- are less burdensome and d.stuptive, In these respects. some legitimate concerns 
aboul administratton of the ExecutIVe Order are belnc addressed by the agency. 

There cominue to be concerns about the n.! nanonW1de goa! that women occupy 6,9 percent of 
construction jobs. That goa! was estabhshtd On Apnl 8. J978 as pan of DoL. regulations (41 
C,F R.60-4.6), and has not b~~n rev11lted The S«uwy of Labor should consider whether such 

I
• 

a review is called for. Expenence may SUU~t W)ustlRg the goaL 

(4) Transitional 

i 

I The transitional nature of afflffnahve tCllon is ImpliCit to the struClure of the Executive Order. 


m as much as action is triggered by mVllfest underrepresentation of minoritl~s and women, and 

when a workforce is fully inclUSive, no further act10n IS called for. ' 


l­
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I There is a broader issue. however, To the extent that a contractor is doing a good job ,of 

inclusion _ as demonstrated quantitatively by the numbers or qualitatively by the good f.HI! 

I 
efforts then the compli~ce burdens of the Executive Order should be reduced and no resulauons 
should' require the continuation of elements of an affirmative action plan that are unneeded. ' 
OFCCP IS considering taking steps in this direction. 

I (5) Balanced 

I 
Finally. affirr:l1arive ,aeri'on -done the right way is balanced in that, even where it is necessary 10 
have goals and timetables 10 correct manifest underrepresentarion. those goals must be designed 

I, 
with reference to the relevant pool of applicants. and actual employment decisions cannot in the 
name of affirmative action give benefits to unqualified over qualified indiVIduals" Moreover. 
caselaw makes clear that the interestS of third parties •• of bystanders - must be weigbed in the 
balance. All of this is reflected in OFCCP's administration of the Executive Order progrll.tT!. 

I 6.5.2. Ru:ommendotjons; 

•• 
Our conclusion is that the pragmatic use of affirmative action to promote equal opponunity in 
employment by government contractors has been and continues to be vaJuable, effective. and fair. 
The leadctship provided by the federal government and its contractors bas been a critical factor 
in causing private and public organizations to challenge and change their own personnel practices. 
using affirmative action as one tool to open up opportunity.to qualified minorities and women 
who might otherwise have been left outside. We recommend that the President: 

I • Direct the: Secretary of Labor to underscore and reinforce current Jaw and policy regarding 
nondiscrimination, the iUegality of quotas. the: enforcement focus on "good faith efforts," and 
the relationship of equal opportunity ro legitimate qualifications, by instituting appropriate 

I changes in the administrative guidelines for the Executive Order program and In the 'technical 
assistance provided to employers by the Office of Federai Contract Compliance Programs. 

I 
,I • Instruct the Department of Labor to finalize and implement plans to reduce the employer 

paperwork burden ASsociated with the Executive Order Program, and reward successful 
companies by targeting enforcement on problem firms. Currently. OFCCP IS working to 
achieve a 30 percen! reduction in private Sector paperwork burdens, These steps Include a 

I 
streamlining of the written plan required to be prepared by contractors, targeting audits to 
firms where there is evidence. of a problem. and limiting audits to areas of specific concern. 
In addition, OFCCP will ehminau: duplicative or unnecessary forms now required from 
cantraclOt's. 

• 	 Direct the Secretary of Labor to explore means of collaborating with private seCtor leaders 
In more vigorous priv,ate sector~led effortS to promote best practices in providing equal •

I employment opponunlty. Other Cablner officers and Administration officials should 
panicipatt as appropriate. 
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• 7. AFFIRMATIVE ACTION AND EQUAL OPPORTIJNITY IN TIlE Mn.ITARV 

I 7.1 Concepts & Principles 

Today's military leadership is fully con'ltnined to equal opportu.nity,~ Thls commitmenf has 

I 
 produced considerable progress, although more remains to be done. particularly for women, 

Historically, the Army has been the most successful of aU the services at rACial integrarion-- a 
record. one official explained. built on "necessity. control and commitment" More 

I specifically: 

First, the current leadership views complete racial integration as a military necessity -­

I that is. as a prerequisite to a cohesive, and therefore effective, fighting force. In short, 

• 
success with the challenges of diversity is critical to national security. Experience during 
the 1960$ and 1970$ with radal «'nflu:: in the tanks was an effective lesson in the 
importance of indusian and equal opportunity. As a sentor Pentagon official told us. 
"Doing affirmative action the righl way is deadly serious for us -~ people's lives depend 
on it." 

I 
1 


Second, doing it "the right way" means ensuring thai people are qualified for their jobs~ 


promotion is based on weJl-eS1ablished performance criteria which are not abandoned in 

pursuit of affirmative action goals. 


Third, the equal opportunity mission is aggressively integrated into the management 

'. 

I systems - from intensive efforts at training to formal incorporation or EO performance 


into the appraisals used by promotion boards. 


Founh. the military has made very su.bstantial efforts and investments In outreach, 
reHmlion and training, These tools help build diverse pools of qualified Individuals: for 

I 
 assignmenl and promotion. 


I 

Fifth des:p~!e the formality of the mihtary system. the details vary somewhat across 

services Dlfferel"ll officials expressed shghtly different perceptions about subtle aspects or 

how Ihe system operates, 


• ""' The Pentagon lends nOI !O use "dl\'crsl'Y- and rarely uses "affirmative action." The


I preferred. term IS "equal ~oppo"uniry." Inscfar as bias and prejudice persist, effective equal 


• 

opportunuy strategIes Will often ~ntail affirmative action. 


o 
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• 7.2 Policies &; Prutic:e.s 

Beca1lSt minorities are overrepresented in the enlisted ranks and Wlderrepresented in the 
officer corps (compare Exhibits .3 &. 4), the armed forces: have focused recentiy on the officer 
·pipeljne~· lho services employ a number of tools:• 

I • G••!, & Timelables: The Navy and Ibe Marine Corps. historically loss successful .han 
the other services in this arena, have responded in recent months by setting explicit goals 
to increase minority',representation i.n the officer corps, Both services seek to ensure that. 

I in terms (If race and ethnicity, the group of officers commissioned in the year 2000 
~ roughly ",fleets Ibe overall population: 12 percent African American. 12 percent 
Hispanic.. and 5 percent Asi8lL Department of the Navy officials point out that this 
rep-resents a significantiy more aggressive goal than had been the case, when the focus for 
comparison had been on coUege graduates; the more aggressive goaJ implies vigorous 
outreach and other efforts (see below). Moreover. the Navy and the Marine Corps have

I set specific year-by.year urgelS far meeting the 12112/S gaal~ 

I 
~, 

I 

• Outreach, Recrniting. & Training: An of the services target outreach and recruiting 
activities through ROTC. the service academies. and other channels. Also. the services 
have made special, race..conscious (though not racially exclusive) effon! 10 recruit ~fficer 
cattdidatcJ, For example, the Army operates a very successful ·preparatory school"' for 
students nominated to West Point whose academic readiness is thought to be marginal; the 

• 

enrollees are disproportionately but non exclusively minority. 


• 	 Selection Procedures: All of the services emphasize racial and gender diversity in their 
promotion ptocedures. The Army T for example: 

I 	 instructs officer promotion bouds to "be alert 10 the possibility of past personal or 

• 

institutional discrimination - either intentiona! or inadvertent": 


Sets as a gool ,hat pro~otion rales for each mrnorll)' and gender group at least equal 
prOlnotitm rau::s for Ihe ovtralll!IIgible,papuJalion; if. for example. 11 selection board 

I 	 has a general guideline that 44 percent of eligible lIeutenan1 colonels be promoted to 
colonel. the flexible goal is thai promotions of minorities and women be at that same 
rate; 

I 
I establishes a "second look" proc~ss under which the files for candidates from 

underrepresented groups who Ate nOI selected upon Inilial consideration are 
reconsuiered Yrith an eye toward ldentifymg any past dlscrimination; and 

instruct~ members of a promotion boatd carefully so that the process does 1'101 force 

I 	 promotion b~ards 10 use quotas, Indeed, as Exhibits s~7 illustrate. thc minority and 
women promotion ral~t ofi~n d;wrg~ coltfiderably from Ihe goal, 

I 
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I 
I Management Too15: TheSe include performance stand~ds. reporting requirements. and • 

training and anaiytic capacity. 

I 
 Personnel evaluations include matters related to effectiveness in EO matters. 


I 
DoD maintains the Defense EquaJ Opportunity Management Institute. which trains EO 
personnel. advises DoD on EO policy. and conducts related research, 

DoD conducts Yarjous surveys and studies to monitor equal opportunity initiatlves and 

I the views of personnet" 

Most important. DoD requires each service to maintain and review affirmative action 

I plans and to complete an annual "Militaty Equal Opportunity Assessment" (MEOA). 
The MEOA reports whether various equal opportunity objectives were met and 
identifies problems such as harassment and discrimination.

I 
The MEOA includes both data and narrative assessments of progress in 10 areas. One of 
these is retruitment and accessions (i.e,. commissioning of officers). Other areas include

I offil:er and enlisted promotion results. completion of officer and eniisled professional military 

I 
education (e,g.• the war colleges and noncommissioned officer academies), augmentation of 
officers into the Regular component, assignment to billets that are Service defined as career~ 
enhancing and to commanding officer and deputy commanding officer biHets. and over~ and 

I 
under~represeMatjon of minorities or women in any mHttary occupational category. In 
addition to these formal efforts, the Services support the efforts of non-profit service 
organizations. such as the Air Force Cadet Officer Mentor Action Program, that strengthen 
professional and leadership deveiopment through mentorsbip. assist In the transition 10 

I 
 military life, and support the establishmg of networks. 


I 
 7..3 Performance & Effects 


I 

In quantitatjy!~ terms, the military has significMtly increased opportunities for minorities. As 

Exhibil 9 illustrates. in 1949,0.9 percent of an officers were African American; today. that 


I 

proponion is 7,5 percent in 1975. only five percent of active duty officers across all services 

were minorilies, and today that proportion is 13 percent. At senior levels. over the past two 

decades there has been a fairly steady increase in. for example, the numbers of African 

Americans 81 Ihe co]vne:UNavy captain rank; General and flag officer representation increased 
until roughly 1982, and has been essennaHy steady since then. , 

I 
I It ~5 important to note, however, that equal opportunity has not meant total racial harmony or 

universal respect for the system. A congressional task force that interviewed 2,000 military 
personnel reponed continued perceptions of discrimmation. some perceptions of reverse 
discrimination. and a need 10 strengthen equal opportunity training, For example, the task 

l­
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I 
I 
 force: reponed that alone ins/al/atio". on a sc.ale of) to 5 (with 1 ;::. poo~. 5 = ~x~ellent): 


minority enlisted personnel rated the-equal opportunity climate at 1.9, while maJonty enh$te~ 

I 
personnel rated the climate at 4. L This and other data $uggeSl continuing sharp differences ttl 

perceptions_ The Services conduct regular Military Equal Opportunity Climate Surveys_ 

I 
Generally, the raccs and sexes diverge when asked whether the unit's command structure is: 
committed 11) equal opportunity. The greater divergence tends 10 occur between minority 
women officers and majority male officers, who respectively rate that commitment as "below 
average" and "good." 

Finally, as noted earlier: there are significant variations in diversity across the services, and I across specialties and missions within each service. For example. the Na.vY and Marines have 
lagged generally, and alJ the services report comparatively less success In integrating the 

I ranks of technical specialties and of cenain "'technical" ~areer tracks, For women, progress 
slowed by restrictions on the categories of jobs available to them. This should be eased as 
more women move into combat..related positions avaiJable since ApriJ J993. 

I The Department of Defense reports that minorities constitute less than 2 percent of the Air 
Force enliSted missile maintenance personnel, and 11 percent of the enlisted Electronic 

I Warfarellntercept Maintenance personneJ in the Anny. while more than 24 percent and 41 
percent of the enlisted peoonnel in the Air For~e and the Army, respectively. are mjnonries. 
In the case of officers. only 6 percent of the Navy physical scientists. and 7 percent of the

I officers of the Marine Corps Electronic Maimenance officers are minorities. " 

I 7.4 Implications 

Several tentative inferences can be drawn from DoD's experience. 

I • 

I 
Goals Rnd rf'hutd policiS's pl"y Ii '"tieal roll' in milirsr'V promotions. DoD and 
Service officials are unanimous in stating that merit js not sacrificed in the erfon to meet 
goals for equal opportunity and diversity"> The Services reconcile this emphasis on merit 
wl,th their cornmltmenr to correcting underrepresentatlon of minorities and women by 

I u~l~g the tools of goal-setting. outruch and training. The key appears 10 be management 
vll):llance, motlvated by a cleM sense of the relationship of diversity issues 10 the military 
mtSSlon 

I • 

I 
Thr mititllh' is' unigut'. In Significant r.;.$peets, the policies and practices of the military 
may n01 b-: ponable 10 other realms The miluary IS unlike other public and private 
tnfltles In several relevant dImenSions 

I 

H Dtstribution of Active Duty forces Repon. DMDC 3035. March 199$. 
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I 	 A closed syszem: There are virtUal), no lateral hires In the military. rhus c:omperiti~n 

tor promotions are among a closed group. Moreover. un.der the general "up·or.ou( 
policy, Wlderperforming personneJ tend to leave me $eMce. 

I 	 A controlled system: The milItary has tremen®Ys discretion to ~ign. train, and 
promote its personnel This provides a degree of control not aV81labJe elsewhere. 

I A disciplined syslem/ Individuals who are unhappy with the management priorities. 
including the attention to dive~il)'. are likely to keep their objections to themselves or 

I exit the service, While EO measures are subject to continua] evaluation, internal 
protest agwnst such a high priority tnlriative would be frowned upon. 

I But some lessons mllly be transfcornblC'. Nevertheless, certain elements in 1he military 
success may be applicable more broadly, including in the corporate sector: 

I 	 Top-down priority: There is no confusion in the ranks about the importance, of the 

I 
equal opportunity agenda. Private sector expens on affirmative action stress the 
importance of similar commitmen, flowing from the Board Room to the line 
supervisors. 

I 
 Thorough implementation: Relatedl),. the goals ate pursued with a range of tools. 

from management information SYSlems. to equal opportunity trainlng. to performance 
appraisals of managers based on their EO efforts" 

I 
I Empharize merit and haw: paliti'lC~, bUf measure results: The long-term support for 

the program has depended upon the firm bellt:f that ment principles are Indispensable, 
The payoff has required both ptnenc:e and investments. Patience, however. can 
degenerate imo flagging commitment Ufiless progress is carefuUy measured, tracked 
and relaled to goals.. 

I 
I Investmems for a quallf)' pool. The organiz.anon works to recruit. retain and upgrade 

the skills of women and trunonries to ensure that they. like theIr white maJe 
colleagues. can compete effectivel), In the promotion poot 

• Overall, tilt' militan has mad!' 'trnffic'DS pwrrUI In part because of the closed and 

I 
 controlled nature of the system. tht' military iLas made significant progress. Interestingly. 

to the extent that side-effects or aurHS"ve equal opportunity poJicy may exist ... such as 
rest'ntment by white males - \hey art prObably subdued by the high level of discipline to

I the services 

It is worth noting. however. thai Pn!Sldc:n1 Truman's actions in 1948 to provide equality of

I treatment and opponunity In the &tmed fortes took several decades to bear fruit, as 

I 
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• 
I measured by the increasing representation of m~norities in the flag and general officer 

ranks. 

I 7.5 Conclusions and Recommendations 

I 
 Do the military's affirmative acrion programs meet the President's tests: Do they work? 


Are they fair? 

I 7.5.1 Conclusions 

Does it work?

I For years, segregation In the military was a widely-debated national issue, Even after the 
military was desegregated, however. the effects of discrimination were deeply ingrained, 

I Racia1 conflict within the military during the Viemam era was a blarIng wakeup call to the 
fact that equat opportunity is absolutely indispensable 10 wtit coheSion. and therefore critical 
to military effectiveness and our national security. ,Then, with the move to an Ali Volunteer 

I Force. the military's need to include aU Americans in the pool of potential recruits took On 

I 
added urgency. Today, discussions with both uniformed and cIvilian leaders at the Pentagon 
make dear th"at the justification for aggressive, affirmative efforts to create equal opportunity 
is understood by commanders and translated into a broad program of outreach, recruitment, 
training. retention, and management strategies. 

I The uneven p!lttem of progress across the services reflects both different choices of strategy 

I 
and differences in top.level commitment over the years. Many observers. for example, credit 
the Army's leading effo" to the unswerving drive of a few general officers and certain 
subcabinet officers dunng the 19705. Of special importance were the efforts of Carter.era 

.Army Secreta.,,), Clifford A1exander, the first African·American service secretary. While much 
remains 10 be done. (the pipeline has nOI yet led to senior ranks diverse enough to declare 
victory). the trend and the commitment are positive. . 

Is if fair? 

The military has always had a different role and different requirementS. For example, a(:tions 
taken by the Dep_nmen1 of Defense since April 199) h_ve resulted in the eligibility of 
WOmen for assignment to some 260,000 lldditional military positions. many of which involve 
combat. However, women may not be asSIgned to units that engage in direct ground combat. 
The mililary i~j exempt from the Slatues prohibiting dlscrimination in employment . 
Nevertheless. ns affirmative action effons prohibit quotas. The (:ore of their strategy is to 
~lIiJd Ihe pool so that there are minorities and WOmen fully qualified to enlist. succeed. and 

I 
 nse. 


I 
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I 

• "We recommend that the President 

I 
I • Meet with senior miJitary and civilian leadership of the Armed Services to underscore 

ptrsonaUy the importance of continued progress in ensuring equal opponunity to women 
and minorities. Of special concern aTe: ·the "pipeline" difficulties at the flag and general 

I 
officer ranks; the importance (If successful implementation of recent initiatives to correct 
the lauing petform~ce of the Navy and Marine Corps; and improvement in certain 
t8Jcer tracks in al1 of the Forces. sl,Jch as "technical" specialties, where 
underrepresentation remains substantial. 

I • Direct the Secretary of Defense to convene a highM)evel group to examine the degree to which 
the military's equal opportunity philosophy and management tools (such as performance 
evaluations. job~$pecific training, scx:ual harassment training, and alternative dispute

I resolution) can be adapted to non-military organizations. including DOD's Civilian workforce 
and private seClor organizations. Of particular interest is whether the driving force behind 
the miiita,y's c:ommitment to equal opponunity -- military necessity ~~ has analogies tn other

I settings. That group. whose members should include retired senior military officers and 
corporate executives. should report back to the President 

I • Instruct DoD officials to share with cther agencies the materials that DoD has developed for 
its equal opportunity training for senior military and civilian offiejais. 

I 
I 
I 
I 
I 
I 
I 
I 
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DOD MEO Study 

DoD Minority Officer Representation 
(by Grade) 
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{ DoD Female Officer Representation 
(by Grade) 


I GRADE 1973 1983 1993 1994
I 

II 


0-7 to 0-10 0.3% 0.7% 0.9% 1.2%
II 


0-4 to 0-6 2.6% 4.4% 10.3% 10.8% 

0-1 to 0-3 5.2% 12.4% 14.8% 15.1%I 

il 
i: DoD Total 4.2% 9.5% 13.0% 13.4% 
I' 
I 
 •:1 

II'I .! 

II 

" NOTE: Data pertain to active, commissioned officers only 

Source. DMDC 3035EO Repor1S /' 
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I 8. FEDERAL C1VlLlAN EMPLOYMENT AfFIRMATIVE ACTION 

I 
, 

8.1 History and Results 

II 
In ]%9 President Nixon issued ~ executive order that required the Federal agencies to establish 
FederaJ 'Affirmative Employment Programs to foster equal employment opportunity for minorities 
and women. These programs have had.a statutory basis since 1972. In 1994 alone;there were 

: 68 agenC)l plan, filed. 

I I 

, Since 1978. the Equal Employment Opporrunil)' Commission (EEOC) has had advisory .uilionry 
; for these affirmative employment func:rions. including the responsibility to revi.ew and ~pprove 
, annual equal opportunity plans submined by each agency. (EEOC collects InformatIon andI ievaluates the work of the agenc:ies. and has a r~le in adjudication ~f individ.uaJ discriminatio.n 

complaints. It has no broad enforcement authonry, and cannot require agencli~s to change their 

I , mode of operation.) EEOC has implemented the various federal affirmative employment program 

I 
_requirementS through a series of Management Directive'S ("MJ)s'l The first, MIl-107, issued in 

1981. instructed Federal agencies to submit equal employment plans for a five-year period. h 
required each agency to determine whether minorities and women were Wlderrepresented in 

I 
, various employment C3legories and to set annual goals for underTepresented groups in categories 
where vacancies were expected, 

I 
In 1987, EEOC issued MD-7i4. which ~JimiDaled the requirement that agencies set goals. MD­
714 placed greater emphasis on the idenrifu:ation and removal of barriers 10 the advancement of 
women and minorities. It instructed agencIes to devise flexible approaches 10 improving the 
representation of women and minorities: in their workfotces. 

.I 'In J993 and 1994, EEOC stafT du.f'ted MD-?l S to succeed MD-714 and circulated 1t to agencies 

I 
for comment' Among other thinlS, the draft Directive proposes: (i) consolidating all Directives 
into one; (ii) reducing, reporung requirements: (iii) rtquiring agency heads to hold senior and 
program managers acrountabl,t for the accomplishment of agency objectives through their actions 

:and performanct appraisals; (IV) ehmmatln, atly requirement for the use of goaJs~ and (v) 
.requiring the reporting of discharge or stp&tlnon rates for minorilies, women, and peopJe with 
!disabilities, 10 allow greater emphulS of fetentum trends, I , . 

EEOC has found no single answer to the challenge of overcoming barriers to minorities. women, 

I 
I :and people with disabilities in the Federai ,ovemment. Agencies have unique workforces. and 

barriers '0 equal employmenl opportumty vary from one organization 10 another. Successes are 
gradual in nature and depend conSiderably on the good will engendered in the Federal executives 
,wh~ manage these: programs_ 

t 
, 
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I 
I In the Federal agencies. minorities comprise a relatively large proportion of the' workforce ~~ 

roughly 30 percent, compared to 22 percent of the narion's overall workforce. Between 1982 and 

I 
1993 overall (whit. 'collar and blue collar) and white oollar employment of women and eveT)' 
minority group has steadily increased. White women and Hispanics are the onl~ groups who~e 

I 
employment in the overall federal workforce and in white collar ranks remams below thelf 
availability in the overall and white roUar civi1ian labor fOfce, Minorities and women continue 
to be disproporrionntcly employed in clerical jobs and in the lower grade levels of other 
occupational series, In FY 1993. fot example. 85 98 percent of clerical job' were held by women 
and 39.48 percent by minorities, '\YhjJe their employment in the Professional workforce was 34.57 

il percent and 18.08 percent, respectively: ' 

I 
While employment of women and minorities in the Federal workforce has increased, their 
representation falls as grade level rises. In FY 1993. women comprised 72.90 percent and 
minorities 38,15 percent of employees in grades 1.. 8. while 16,}6 percent of GS/GM-1S 
employees were women and 12.04 percent were minorities, In the same year, 13.40 percent of 

I Senior Executive Service (SES) employees were women and 8,S percent were minorities, 

For purposes of this revjew, EEOC selected and reviewed a cfOss-section ofsix as;encies that had 
demonstrated <:reative"ways of addressing equal empJoymenl oPPOrtunity (ranging in size and 
vattery of job categories): Department of the Navy. Smithsonian Institution, Defense Intelligence•

I 
Agency, NASA, Pension Benefit Guaranty Corporation. and Health and Human Services. The 
key observations were: 

I • Each agincy described an aggressIve affirmative employment program -- including targeting 
sources, requiring recruiters to consider and report, management awarenessJaccountabihty, 

I-
external and internal communications mategies .... which had achieved modest Success rates, 

I 

• AvailabJe data are limited to: the numbers and percentages of minorities and women employed 
by grade level by year; .no systematic data exist about effects on bystanders, the nature or 
resolution of complaints:. or "the actual operation of minority preferences In hiring and 
prom01l0n. 

• 	 Several agencies expressed the belief that agency educational efforts are effective in 
ameliorating white-male concerns (which are palpaMe in each agen!;),), but thiS belief was 
p~rely anecdotal. The officials we interviewed admitted that truly disgruntled employees •

I mIght no! attend such voluntary town-hall meerings or workshops, 

• 	 AgenCies subjett to dOYmsi.ring face special pressures which have reduced gains. 

• 	 Those agencies with high percentages of ptofesslonal or technical jobs attribute their limited 
progress in mmority hiring and promotion jn bigher grades to competition with the private •

I sector for a limited labor pool. 	 . 

I 
1 Affirmalrve Aclian Revrew. Report to Ihe President p,48 
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I 
Several agencies measure carefully the number of women and minority participants in then 

SES Candidate Development Programs . '.' 
• 

53 Summa", Profiles for Selected Acencies • 
I 8.2.1 Department oj the No". (DON) 

I 
I The Secretary of the N~Vy ·has directed action on eight initiatives to improve the civilian Equal 

Employment OpportunitY program. These include centrally coordinated recruittnen~ programs at 
, selected Historically Black Colleges .and Universities and minority institutions; expanded inlem 
: and cooperative education programs; new approaches to the development of employees in the 
, pipeline with particular focus on minorities and 'women in grades 9 through 15; special 

recruitment plans for Senior Executive Service positions; and alternative complaint resolution .' 
j 

efforts. 

• 
I Continuous downsizing and restructuring of the DON have significantly reduced intake and 

, promotion opportunities. DON had made some gains in moving women and minorities into the 
'higher grade levels ofGS H-15 and SES in the 1ast two years but downsizing eliminated many 
of these gains. The major portion of senior..level white coUar positions are in science and 
engineering. Until the labor market Increases significantly. DON expects to continue to compete 
unsuccessfully with the private sector w:ithin a limited. market.•

I 
11.1.2 Pen,ion Be".fit Gu.ranty CDrpOrlliion (PBGC) 

To improve minonty and women recruitment.. PBOC has (I) contacted vtablt recnntment sources 

and required the recruiting staff to discuss with each selecting official the use of those sources 

each time a vacancy occurs; (ii) issued quarterly EEO staristics to each office as B reminder of 


. ils status in comparison to that of the entire PBGe; and (iii) established 8 Workforce Diversity
•
I 

Board. 

.According to EEOC, PBOC has a good record for employing blacks 81 all grade levels and in 
Professional and Administrative: categones. an average but improving "record for employing 

,women at all grade levels and _ good record for employing women in the Professional 
:occupations AI:cordmg to PBGe. dunng the: lut year women and minorities were promoted at •

I 13 slower rate that men and nonmmontles. partlcuiarly above grade GS·9. but that the rate was 
,within 20 perce!lt of the rale for men and nonmlnorlties . 
• 

I 8.:.3 [)~fe,u~ 1f11i!lligenu AgenCJ' (VIA) 

DIA, Implemented a ~omprehensive program that includes affinnative employment actjvities 

I 
, 

\.\mhm a larger dlverstry managemenl progta.m_ The: program includes diversity management, 

I 
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I 
deaf andtraintng. af'firrnative employment plans and . prog~s. adjudication 0.( ~mplaints. 

disabled programs, spt(!iai rec;ruitment. selecnon reVIeWS, and comrnUnlcanons . '. 
According to EEOC. between 1988 and 1993 the representation of women in the Profes~iona1. 
Administrative, Technical, Others and Blue Collar work force increased. ~e representatIon of 
women in the Clerical category decreased. Blacks are fuJly represented. In all ~f the above 

'. 
•
I categories.. ~i1e Hispanics, Asian AmcricansIPacific Islanders and Amencan Indians/Alaskan 

, Natives either remained far below Blacks and women or have shoYil1 no progress. DIA's 
: representation of minorities and women l,s concentrated in the lower grade I~els. Overall. DIA'$ 

objectives to increase the number of women and minorities in the upper grade levels. SES and 
major occupations have not been accomplished during the duration of the multi~year plan, but 

there has been some improvement, 

I 8.2.4 Tlje Smithsonian 

The Smithsonian's Affinnative Employment Program consists of five key components: the 

• 
I diversity planning process, the monitoring and assessment system. education and outreach 

initiatives. recognition/awards and accomplishment reports_ Women and minorilies are still 
underrepresen~fd in aU job categories. 

i 
A ten year trend analysis reveals that the Smithsonian has experiem:ed a decrease in the lotal 

. work force representation for Hispanics. Asian AmencansIPacific Islanders. and American 
,IndianS/Alaskan Natives. Women made the greatest gains. gOIng from 32.63 percent to 40,38 
percent The 1993 SE$ representation places: women at 26.8 percent and Blacks af 8.7 percent.

I 
8,2,5 H ••llb and HUl1U1n S.rvices (lIRS) 

I At ID1S. developmental programs have been. main focus of affinnative employment efforts, 

I 
For exampJe, HHS did· outreach to ensure that 'WOmen and minorities were well~rep-resented in 
its most recent Senior Executive Service Candidate DeveJopment Program. More than haJf of 
the candidates in the class were women and 29 percent of the candidates were minorities. 

HHS uses a "top~down approach· to affirmative action. believing that a diverse top~echelon winI drive these practices down through aU levels of the organization. In suppon of Ihe top~down 

I 
approach. HHS gives responsibility (or furthenng affinnarive employment to Executive Resourc~s 
Boards. These Boards. composed o( senior management officials. provide advice to the head of 
the operating division on all SES personnel a.ctlons Also,' managers are heJd accountable for 
affirmative employment through then performance plans. 

I 8.1.6 National ArronauliCfllllti SfHlC{! Administrtltion (NASA) 

I The cent~rpiece ~d n~west initiatlve in NASA's Equal Opportunity Program is the Equal 
?Pponunlt)' and DiverSity Management Plan which was endorsed by the Administrator and all 

l­ Affirmative AClion Review: Report 10 'ht Presidenl 
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I 
,I senior officials of NASA in September 1994. The Plan. to .increase!bt diversity of the workforce 

, whUe reducing its size. completely redesigns and strength~ns the affinn~ve employment progr~ 
, by establishing voluntary goals and timetables based on In-depth anaJySls of underrepresentlhon 

compared to the relevant civHian labor force statistics. 

NASA's EEO profile is worse than that of most Federal agencies; however, it has improved 
considerably In almost all areas over the last decade. Women and minoriri:s lend to be 
concentrated iJ:t the lower grade levels, NASA states that they cannot compete wtth the pnvate 
seclOr when ",<ruiring for the highly skilled Professional jobs that oompris. the majority of their

I work force (scientist and engineer positions comprise 76 percent of the workforce), In NASA. 

•
I 

82 percent of SES posirions are held by white males, White male. comprise 37 percent of the 
population but hold 82 percent of senior management and leaderShip positions. 

" 

I 
8.3 Affirmatin Action for a Shrinking Federal Workforu 

I 
Civilian employee affinnative acrion has been relatively non~CQntroverstaJ at a time of a growing 
or stabJe federal workforce. However. as the federa1 government shrinks, tensions will Jikely 
Increase. 

I 

As a result ofpoIi-cies implemented by President Clinton, the federal workforce wiU soon be theI smallest since John F. Kennedy was President. In all. Executive Branch civilian employment has 
shrunk 8 p.roont from a tOtal of 2J5 million in 1993 10 an anticipated to.w of L9 in 1996• 

. according to the Office of Management and Budget, The budget proposed by the President 

I 
envisions accele:rated reductions, and the budget resolution passed by the Congress envisions even 
more dramatic personnel reductions_. While most reductions have been made through attrition~ 
In the future layoffs and terminations may be required more prominentiy. 

The issues of layoffs and restructuring are salient throughout the economy. not just in the public 

I sector. They are especially painfUl because It 1S generally recognized that th~ decision whether 

I 
to Eay someone off is different from. and mOre difficult than. a decision to hire someone. The 
adverse impact on the "nonbeneficlary" is more severe, and Jess reparable, than in the case of a 
new Job not obtained. Already. severaJ Clinton appointees have indjcated that their aggressive 

I 
efforts to improve affirmative action performance havt been met with heightened resentment due 
to sharply dechrung FTE ceilings, (Even SQ, the EEOC does not repon a Significant increase in 
formal reverse ciscrimination actions against federal agencies.) 

Current law is evolving in this area, but two propositions are clear. First. Jayoffs cannot be used 

I as a means 10 implement an affirmative ac~ion policy by -making room" for new. diVerse 
employees, Secllnd. race or gender cannot trump a bona fide seniority system, 

I 

l­
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Bases of Federal Sector EEOC Complaints 
FYI992 
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Selected Federal Sector Complaints (FY85-FY93) 

Haee-Based Complaints Filed by Whites & Gender-Based Complaints Filed by Men 
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• 8A Coodllsions and RecommendatioDs 

11.4.1 Conc1usiOlfs 

I Do the affirmative action programs affecting the federal government's civilian workforce meet 
President's tests: do they work. and are they fair? 

I Does it work? 

I Again. the r;rst questio~' to ask is: what· is the goal of Civilian workforce affirmative action? 

The principa1 goal of federal civilian employment affirmative action is to remedy past 
discrimination Md dc.ter future discrimination ... just as would be the case with a large private I employer, For decades. the Federal Civil Service was viewed by African Americans as a 
principal avenue to economic security. and it was. But few of the jobs were professional,

I because, rragi<:aliy. Amerito:a's government rcnected the diseriminarion of society at large. And 
some agencies were dominated by a discriminatory mjnd~set. while others were morc receptive 
to minority advancement Today, the Federal Government strives to be a model employer, As 

I such. all agencies make affirmative efforts to be inclusive in their hiring and promotion practices. 
and many include goals and timetables in their annual affirmative action plans" 

I In addition. because of the unique nature or the government. there are particular benefits to be 

I 
gained from diversity in the federal workforce. First,. in some areas (such as taw enforcement), 
diversity is parricularly important to the government's effectiveness at dealing with the broader 
community. Se1~ond. diversity of dccisionmakers leads to better decisions, when the goal is a 
government that truly represents the interests of all the people. 

I Significant progress has been made toward meeting these goals. Federal agencies. in the 

I 

aggregate, seek to be model employers, and offer real opportunity for minorities and women thai 
are often not available in the private sector. However. real problems remain. Minorities and I women remain seriously underrepresented tn the higher ranks and at some agencies. There are 
many e)(;planatory factors. including the lag required for hjn~es to reach the senior ranks. but the 
inescapable conclusion is that a glass ceiling Impedes progress in the public sector as welJ -- not 
as seemingly impenetrable as thai in corporate world. but a barrier nonetheless. 

I 
I As discussed above. it will be still more difficult to retain the appropriate balance in a penod of 

reduction in tne siu of the l-ederaf workforce. Promotion opportunities are decreasing. 
jeopardizing efforts to create a morc diverse senior workforce and crearing pressures and ten·sions 
which, if not properly addressed. tngger resentmenl and demoralization. Agency managers 

I 
recognize this challenge. Those with whom we consulted express confidence that they are taking 
appropriate steps, but these expressions were not fuBy persuasive. Seminars and lown hall 
meetings to dtscuss "diversity- and "opportunity'" are undoubtedly imponant and necessary 

I 
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I 
I e1ementS of a strategy.' ]t seems un1ikely, however. that these wiU be fully effective. As the 

Federal Workforu shrinks, the risk of tensions v.iU increase. 

I ]s it/air? 

(1) Not quot... 

I 
I Policy and law prohibit quotas and numerical straightjacketS, and we fo~~ no h,int of evidence 

that these prohibited practices tnt: place .. Throughout ~e government, cIVIl ~~Ice ~atutes and 
regulations ensure adherence to merit p~ncipJes: Dunng the Reagan Admm~S1TatJOn. EEO~ 

I 
"deregula.ted" the agencies to provide discretion In whether to use goals and nmetahJes. ThIs 
flexibility allows managers great latitude in StrUcturing their hjring and promotion policies. But 
managers must cctntinue to monitor performance 10 make sure progress does not SlOW in building 
a workforce that draws upon the full range of talents and capacities of at! citizens. 

I il) Race-neutral options.­

Although managers are encouraged to keep diversity and equal opportunity objectives in mind 

I when c:ondl,lcting outreach and recruiting. these eft'ons arc designed 10 ensure that hiring and 
promolion decisions are made from an inclusive pool of quaJified candidates. Beyond that, actual 
decisions are made in accordance with the race- and gender-neutral civil service "merit selection" 

I procedures established by law and regulation, so thaI race and gender are not given formal 
weight. For those positions in which interviews and subjective factors play an Inevitable role, 
such as policymakin& positions in the Senior Executive Service, anecdotal repom -.re: that some 

I managers may give flexible weight 10 diversity considerations. This is appropriate 10 redress a 

I 
manifest imbalanct:, or when diversay IS somehow relevant to the effective performance of the 
organization - but with the important caveats regarding Hvoidance of reverse discrimination as 
established 1n the caselaw. (The antidIscrimination enforcemen1 mechanisms of the EEOC and 
the agencies are designed to prevent and remedy any abusts.) 

I (3) Flexibl•• 

I Since! 987, there has been no requirement that agencies use goals and timetables; instead, they 
are directed 10 focus on removmg barriers to advancement. Acc::ordingly, the programs vary 
among agencies and departments 

I 
(4) Transitiona1. 

I 
I Because agenCies undenake afflrmanve employment effons in accordance with their affirmative 

action plans, and becAuse agenc::ies review and modify those plans every year. the current efforts 
ate appropriately tranSItional. It is reasonable 10 make these judgments narrow,ly, focusing on 
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I 
• __ .1 '_h ___1 un,'- u.o:o.Lin ___L AD....rov. rather than making an

I specific job ·c;ategones WlU organl~.UJuu ~ ",om ~ -e-'-J 

aggregate decision for the entire Federal wOrkforce. 

I (5) Bala.cod. 

I 
The data suggest that reverse discrimination charges have been a rel~riveJy small and constant 
proportion of all discrimination complaints filed by rederal workers "'llh the Equal Employment 
Opportunity CommissIon. (Nevertheless. the long delays ail complaints (ace at the EEOC are 
a matter of selicuS' concern because deJay is a form of unfairness to aU. concerned -- both 
complainants and respondents, An ineffective enforcement mechanism makes the promise of a I discrimination.free workpJace tOO fragile for comfort.) 

I The shrinking federal workforce puts into sharp reHef the issue of affirmative action's effect on 
nonbeneficiaries. this rime in the context of layoffs. These Issues will be increasingly thorny in 
the future. and will require extra attention to ensure fairness to nonbeneficiaries. 

I 8.5.2 RecommendaJimu 

I We recommend that the President 

• Recognizing that the EEOC is chronieally undelfunded. direct OMB to work with the

I Commission to develop a budget proposal that ensures il can effec:tlvely carry out its mission. 

I 
Proposals should specifu::aJly address implementation of major new initiatives regarding 
charge processing, alternative dispute resolution and other efforts 10 tame the agency's large 
bac:klog of private sector complaints. 

I 
• Direct the Office of Personnel Management and agency heads to ensure that perfonnance 

appraisrus for managers include ev&luation of their periormanc:e with respect 10' equal 

I 
OpportWllry objectives, as defined by each agency ;n light of Its circumstances and needs~ 
periodic consideration by agencies of whether appropriate management systems of 
accountability are in place to pursue the agency's equal opportunity objectives, 

I • Direct the President's Managemen! Council, worlong with the EEOC to study and report on 
the appropriate use of flexible goals and timetables for hiring and promotion. in the context 
of an overall federal workforce reduC'mm. The: overali goal IS to ensure that the federal 

I government is a model equaJ opportWltty employer, 

I 
• Direct the President's Management Council. working WIth the EEOC, to identify and report 

on best agency practices in ml1laging diversity and promoting equaJ opportunity. and to 

I 
implement a mechanism to foster dissemtnation and adoption of those practices throughout 
the government. The Council should also Jook to successful exampies in the private sector. 
The Council's effons should foeus on areas of the federal service in whichunderrepresentation 
is a signiflcant problem. 
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I 9. FEDERAL PROCUREMENT POLICn:s 6< PRACTICES 

I 
I This Part summarizes me Review Team's examination of affirmative proturement efforts 

administered by the Department of Defense. the Department of Transportation, and .the Small 
Business Administration. including implememation at those agencies of govemmenl~Wlde efforts 
to contract with Small Dis:advantaged Business¢s. llu!'sc agencies were surveyed because they 
administer programs acc01.mring for a Jarge percentage of government contracting. 

I 
9.1 Overview and Backrround 

I '.1.1 General 

I Throughout the federal government, several programs. seek to increase procurement and 
contracting with minority- and women-owned businesses. The largest of these efforts are 
government-wide programs overseen by the SBA; this overall effort is supplemented in some

I cases by agency-specific initiatives. Under these programs taken as D whole, some procurement 

I 
contracts are set aside for sole.source or sheltered competition contracting. eligibility for which 
is targeted to Jninorif)'~owned businesses (and in some cases non~mjnority women--owned 
businesses). bUl by statute available more broadly to "socially and economically disadvantaged" 

I 
individuals, There is also a broad, race-neutral. sheltered comperition or setaside for small 
businesses generally. This operates separately and has a. lower priority than the more targeted 
efforts: still, over 93 percent of procurements are with non~minority firms, 

I We conclude thatfiexible goals for procurement from minority. and women·owned businesses 
make sense. remain important, and ate not in themselves unfair. They have successfuny fostered 

I 
minority and women entrepreneurship, and can be a necessary counterweight to continuing 
discriminauon faced by those businesses. However, to ensure against unintended consequences 
and abuses. certain additional safeguards are nceded. 

I 9.1.1 History lima B4clcgToUIt.{I 

I 
MBE programs were enacted as fl response to specjfic executive and congressional findings that 
widespread dtscnrmnation. especially In access to financial credit, bas been an impediment to tbe 
abilli)' of mmority owned businesses to have an equal chance at developing in OUf economy. S4 

I 
~ See. for example: "'Historically there has been an acute shonage of equity capital 

and long·term debt for smali concerns owned by s()cially and economically disadvantaged 

I individuals," S, Rc:p, No, 95·1010. 95th Cong,. &t 3 (1918) (Amendments to the Small 
BUSiness Investment Act of 1958, P.L 95·507 (1918}}, 
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I 
I This COtluress1onal cognizance was recognized by the: Court in Fullilove l'. KJur-"7'fick. -.when if 

o· f . " upheld a set~aside program established by Congress at the Department 0 Transportanon. 

I In Fullilove. Chief Junice Burger reviewed the legislative history of the Public· Works 

I 
I 

Employment ACl of 1977 and irs documentation of the extensive hjsto~ of di~c:riminarion against 
minorities in contracting and especiaJly federal procurement. The Ch,ef Justlce quoted from the 
1977 Report of the House Committee on Small business, which explored discriminanon in 
contracting: in the construction industry aJ\d found: "The very basic problem disclosed by the 
testimony is that. o~er the years, there has devetoped a business !)"Slem which has traditionally 

I 

excluded measurable minority participation."" The report concluded that" [minorities. until 

recently, have OClt participated to any measurable extent, in our total business SYStem generaJly. 

or in the constr'Ucrion industry. in particuiar," " 


The Chief Justice summarized the congresslonai findings regarding the difficulties confronting 


I minority businesses as "deficiencies in working capital. inabIlity to meet bonding requirements. 

disabiliries caused by an inadequate 'tra<k reco,d.' lac. of ",""",ness of bidding opportunities. 

unfamHiarity with bidding procedures, pre-selection before the formal advenising process. and


I the exercise of discretion by government procurement officers to disfavor minority businesses.".o 


I 

I 

}l "Congress had before it" among other data., evidence of a long history of marked 
disparity in the percentage of public contracts awarded to minority business enterprises. this 
disparity was considered to result no! from any 1"". of capable and qualified minority 
businesses:, but from the tJU$lence and maintenam::e of barriers to competitive access which 

I had theH roots In racial discrimination. and which continue today. even absent any intentional 
discrimination or other unlav.ful conduce Ful/ilov~ 'j.'. Klurznick, 448 U,S, 448, 478 (1979). 

I ". Fullilc v<, 448 U.S. at 466 n.48. quoting H.R. Rep. No. J791. 94'" Cong.. 2d Sess.• p. 
182 (J977). 

I • ,. Ibid As Gunnar Myrdal """'ote In 1944: 


The ~egro businessman encounte::rs greater diffic:ulnes than whites In securing credit


I TIus IS pamal!y ~~c to the mt.rginAf poSlhon of Negro busmess. It JS also panly due 
to prejudIcial .opinions amon, whites c.once::ming business ability and personal 
reh~billty Of. Negroes. In either c.&K a Vlcious cucJe is In operation keeping Negro

I buslness down. 

MytdaL An AMttn«qn Dile";ma: 'J1u Nttgro Prob/~m and Modern Democracy, Harper and 

I Bros.• 6'" Ed.. p lOS. 

I 
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I 

Because of these difficulties. in fiscal year 1976 less thM 1 percent of atl federal procurement 

was concluded y..itb minority business enterpriscs, ..Cil 

During the 19iO's, Congress repeatedly examined racial discrimination in federal contracting ,andI consistently found that it persisted..t.1 In 1987, evidence comp~led by C~ngress showed that httle 
-~ been made in overcoming discriminatory bamers to mmonty busmess succesS: 

I 
progress h.w . .. f . .. 
"[o]nly six percent of aU firms are owned by mmonues; I~ ~.an ~o perce~t 0 mmonttcs own 

I 
businesses while the comparable percentage for non-mlnOnties 15 over SIX percent; and the 
average of receipts p~ minority firm, are less than to percent the average receipts for aU 
businesses...61 

I 
The data regarding federal procurement revealed a si~ilar picture.ln, 1~86•. "tot~ prime contracts 
approached $185 binion. yet minority business receIVed only 15 blthon m pnme contracts, or 
about 2.7 percent of the prime contract dollar."o.o; 

I 
61Id. al 459. 

I " 

I 
See, e.g., H.R. 5612, To Amend the Small Bus;ness Act to extend the Current SBA 

8(a) Pilot Program; Hearing on H,R. 5612, Before the Senate S.I.ct Comm on Small 
Bu,iness, 96th Cong., 2d Scss. (1980); Small and Minority Business in the Decade of the 

I 
1980's (pan I); Hearing' Before the House Comm. on Small Busmess, 97th Cong., 1st Sess, 
(1981); MInority Busmess and It, Contribution to the U.S. Economy: Hearing Before the 
Senate Comm. on Small Business. 97th Congo 2d Sess. (1982); Federal Connacong 

I 
Opportunities for Minority and Women-Owned BWiinesses ....An Exannnation of the Sed) 
Subcontracting Program'. Heanngs Before the Senate Comm. on Small BUSIness. 98th 
Congress., 2d Sess. (l984)~ Stale of Hispanil; Small Business In America. Hearing Before the 
Subcomm. on SBA and SBle Authonty. Mmonty Enterprise and General Small Business 
Problems of the House of the House Comm on Small Business. 99th Congress .• 1st Sess.

I (1985); Disadvantaged Business Ser-ASJdes in TransPDnarion Construction 'projects: Hearings 
Before the Subcomm. on Procurement.. Innovation. and Minority Enlerpnse Development of 
the House Comm on Small Business, IOOth Coni, 2nd Se" (1988) Barriers to Pull Minority

I Participation in Federally Funded HtghWJy Construction Projects. Hearing's Before a 
Subcomm. of the House Co·mm on Go .... tmmenf Operations, IOOth Cong.• 2d Sess. (1988) 
[hereinafter 1988 Barri~rs Heanngl. Surety 80a.nd Mmonty Contractors: hearing Before the 

I Subc:omm. on Commerce. COMumer PrOlectlon, and Competitiveness of the House Comm. on 
Energy and Commerce. IOOth Cong 2d Sm (l988) (examinmg. difficulties that minor1t)'~ 

I 

o....iled businesses experience in lenmg pnVlle sector bonding.)Small Business Problems: 

Hearings Before the House Comm on SmaJl BUSiness, IOOth Cong" 1st Sess. (1987). 


" H.R. Rep No. 460, 100th Cong, IS! Sess. 18 1987.

I 6.01 ibid. 
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I 
I Such discrimination _ and the impact of prior discrimination - continues today. The U.S. 

Commission on Minority Business Development reponed in J992: 

I (Sltereotypica1 images of minority owned firms limit their access to the factors of production 

I 
... OUT nation's history has created a 'cycle of negativity' thai reinforces prejudice through 
its very practice; restraints on capital availability lead to failures, in tum, reinforce a 
prejudicial perception of minority firms as inherently high·risks. thereby reducing access to 
even more capital ~d funher increasing the risk of failure. "6' 

I In 1990, African Americans accounted' for 12.1 percent of the population but they owned only 
3.1 percent of the .total business and 1.0 percent of receipts of all U.S. firms. That same year, 
Hispanic Americans accounted for 9 percent of the population, but only 3.1 percent of U.S. 

I businesses and 1.2 percent of all receipts. The typical minority finn has annual receipts that are . 
less than half that of white-owned finns. And while in 1987 the average payroll among while­
owned £Inns with employees was $85,786, for minority-owned finns the average payroll was

I $38,318... 

These disparities have been linked to past and present discriminatory practices, especially in the 

I provision of capital: 

Traditional sources of financial capital, such as commercial banks, have frequently been 
unavailable to minority business owners. A recen~ly released report by the Federal I 

• 

Reserve Bank of Chicago provides the most recent evidence of unequal access to credit." 

I 
I • The effects of current and past discrimination in the labor market creates a glass ceiling 

on minority earning potential and limits inherited income, resulting in compounded 
difficulties for minorities in generating initial equity investments. 

I 

I 	 6~ United States Commission on MJn~rity Business Development, Final Report. at 6 

(1992) 

I " 66 Umted States Commission on Minority Bu!:::n.css Development, Final Report (1992). 
developed from data provided by U.S. Depanment of Commerce, Bureau of the Census. . 

I "10 d 1e stu y, re eased on July 12. 1995. was conducted by Dr. William C. Hunter of the 
Federal Reserve Bank of Chicago. 11 involved an anaJysis of 1.991 loan applications and 
co~cluded .that th.ere was no evidence of discrimmation in comparing well qualified black and 

I 	 wnlte appbcan~. but there was a statistically signific~t. disparity for marginal applicants, 
The author annbutes the result to affinity between loan officers and white borrowers. 
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I 
Scarcity of financial capiw has forced the overwhelming m-.iority of ~jnority owned 
businesses to concentrate in fields that do not require large amounts: of carma! (very smaUI • 

service businesses with few employees). " 

I 
I The exclusion from entrepreneurial opponunities demonstrated by these statistics IS not limi~ed 

to any single business seClor. As the United States Commission on Minority Business 

Development stated: 

The Commission has ~mpMed the statistics by major induStry category and has found 

I a pattern of disparity across all lines of business endeavor that we believe is correlated 

I 
to the ethnicity of the busJness owner. In 1987, the typical minority owned firm's total 
annual receipts were only II percent of all U~1ted States firms. In AgricultureIMining 
that difference was 51 percent; in Construction 45 percent, in Manufacturing 25 percent; 

I 
. Transportation 37 percent; Finance1 Insurance~Rea.l Estate 36 percent; and in the services 
indusuy- where the greateSt numencaJ share of all bUsJnesses are located-- the typi cal 
minority firm bad receipts of 43 percent of the average service firm in the c:ountry.1'I9 

Discrimination against women has hampered the development of women-owned businesses and

I limited their ability to.compete once formed. Until enactment of the Equal Credit Opportunity 
Act of 1974, women suffered disabling discrimination in lending which prevented the 
accumulation of capital: single women were frequently found unworthy ofcredit. married women

I were impeded in their efforts to establish a credit history because financial recotds were in their 
husbands' names, and alimony and child support were excluded from Income. As a result of the 
barriers confronted by women, "lwlomen owned businesses averaged just S19.876 per year in

I annual receipts in ]990, which is 45 percent of the overall average. 1t1l! 

The share of federal procurement dollars going fO women·owned businesses has been lImited. 

I In 1985. for example. only 0.6 percent of all Department of Defense prime contract awa~ds went 
to women-owned businesses. While that percentage has climbed steadily, il has climbed slowJy. 
reachmg only 1.7 percent for 1994, 

I 

I 


.. For further diSCUSSIon. See. e.g TImothy Bales., "The Potential of Black 
Capitahsm" PublIC Policy 21 (Winter 1973); and, generally, Timothy Bates, Major Studies of

I Mmonry Busmess. A BibliographIc Revle\,\'), Jomt Center for Political and Ecunomic Studies 
(1995) 

I 
.~ United Stales CommiSSion on Minority Business Development, Final Report. p. 4 

(1992)

I 
It! -The State of Small Business: A Repon to the President, p.63 (1993). 
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I 

I ,..2 Policies & Practices 

I 
I .. ~; federal law establishes several overall, national g?als to encourage broader 

partieipation In federal procurement 20 percent for small busmesses: 5 percent for small 
disadvantaged busiJ1esses (SDBs); and S percen.t for women~o\NTled businesses. 'l The SBA 

I 
consults wiTh each agency to set annual agency ..level goals to ensure progress toward the 
overall goal. (For contracts an~ finns above certain thresholds.. the law requires 
subcontracting plans in furtherance of these .goals.) The goals are themsc:Jves flexible. and 
hence relatively non~controversial The govemment,,1.VId.e SDB goal was met for the first rime 
in 1993,

I .. Sole-source- rontracting:: Under the §8(a) pro2ram, which is statutorily mandated, smaIl 
SDBs can secure smaller contracts (usually less than $3 miUl0n) without open competition. 

I This "sole ~soureing" is accomplished when an agency contracts with SBA. which in tum 
subcontracts with the SDB, 

I For a company 10 panicipale in the §8(o) program, SBA most eenify that the firm is 

I 
controlled and operated by lotially fUJd uooomiuUy disadvantact!d persons,11 By statute. 
persons from certain racial and ethnic groups .... but not women .... are presumed to be socially 
disadvanlaged; persons are considered economically disadvantaged if they face "diminished 
capital and credit Opp0MUnlues'" ~~ measured by asset and nel*worth standards. 

I In FY J994. the §8(a) program accounted for about 2.7 percent of all government 
procurement ~w about $4"9 binion. The number of cerrified §S(a) firms grew from 3,673 in 

I 1990 to 5,833 in J994. of winch 47 percent recelVed contract actions. 

Once a firm is cerrified and brought into the §S(a) program, the 1987 amendments to the 
statute establish both a "graduation" period of nine years and a requirement that. over time, I firms acbieve an increasing mix of business from outsid~ the §8(a} program and outside 

I 
11 The goal for women wu added In the 1994 procurement reform legislation. the 

F~deral Acquisition and SimpJifiutlon Act fluiaJ minorities are presumed to be "socially I dlsadvant.age~" for purposes or tht 8ovemment~wH,'!e SDS program, mitToring the statutory 
presumptton In the SBA's §SCa) program described below, 

I 1~ ,C,o~grtS5- fir~! codified the §8(a) program In 1978. The earlier regulation ..based program 
keyed e11itlblilt}' to either ,group status or economIC disadvantage. Congress and the Carter 
Ad~in~stra!ion chose fO req~lre, th.31 ~olh conditions be satisfied in order to focus the program 

I o~ vlctlms of group-bas-ed dlscnmlnanon and to ensure that all beneficiaries were ecor"iomiCally 
disadvantaged, 1\ U.S.C, ~ 637(1)(1). (4) 
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I 
I federal contracting.» Under the prior Administration, the SEA did nO,t aggressively implement 

these 1987 statutory changes. hut it has nOW done 50. Moreover, In recent years there has 

I 
been inc:reasing: emphasis on using competition among §8(a} and SDB firms rather than sole· 
source procurements. 

• 	 Bid pritt preference!: Procurement reforms enacted by Congress las: year authorize 
government"wide use of the I 0 percent bid preference for SDBs whICh preViously was a tool 

I 
I available primarily at DOD (the so-called "§1207 program" - see beloW). Implementing 

regulations are sch-e4uJed to be fi1?'aJiud this summer. These regulattons could have a 
significant effect on procurement by SDBs tn those agencies that do not use an effective set· 
aside scheme such as DOD's "rule of two," described below. 

I 9.2.1. Agellcy-Spocijic Efforts 

I 
" Deportment of Def....' In addition to particIpating in the goal-setting and ~8(a) efforts. 

DOD has two additional efforts, which ate significant because DOD executes roughly two­
thirds by amount of all rederal prime contracts. These additional programs are part of DOD's 
effort to meet itS share of the govemmenFwide goals mentioned above. 

I 
SDB shelten or ruJe-oforwo seT-asides: Contracting officers are authorized to limit 
bidding on a particular contract to smaJl disadvantaged businesses (SDBs) if two or more

I such firms are potentiaJ bidders and the officer determines the prevailing bid will likely 
be within JO percent of the fair market price. 

I SDB 10 percent htd preferences: Whenever there is full and open competition and 
procurement is based on price factors alone, contracting officers nationally add to percent 
to the price of non-SDB bidders. and then award the contract on'the basis of the revised 

I bids. (This is the '§1207" program. Although the applicable ...lute merely makes this 
tool availahle to DOD as a means of achieving its contracting goals., the Department's 

I 	
procurement regula-rions mandare its use.}H 

I 
Comporalive usefulness 0/ tools: OYer 60 percent of DOD's contractmg with SDBs 
occurs through either this -rule of two" set-aside Or through the §8(a) program; the 10 
percent bid price preference has been linle-used in fecent years because regulations 
require that the ~rule~of·two" be U$ed whenever possible. as it generally is. (See the 

I 	 accompanymg chan.) 

I 

" 	 IS U.S.C. § 636(i)(15).

I " 	 10 U.S.C. 2323 
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I 
I • Department of Transportation: In addition to participating in the goal-setting and §8(a) 

efforts. DOT manages an effort to encourage business with minority- and women-o\lw'Jlcd 
firms through its grants to state and local entities.n 

I 
I Subcontracting preferences: In addition to setting goals for subcontracting with women­

and minority-owned firms, DOT requires that grant recipients (usually state or local 
authorities) provide an additional payment to contractors who attain certain levels of 
contracting with women- or minority-owned subcontractors and who provide certain 
technical assistaJlCe'lo those subcontractors. The payment is designed to compensate the 
prime contractor "for additional costs for assisting the subcontractors. This compensationI incentive is up to 1.5 to 2.0 percent of the total contract. 76 

I • Graduation (rom sheltered ('om petition: Unlike the §8(a) program, the DOD and DOT 
programs do not require that firms graduate from preferences, or that finns have a mix of 
federal procurement and other business. There is, of course, the "natural" graduation which 

I Occurs if a finn becomes bigger than the "small" business size standard established by the 
Small Business Act, or the owner's weaJth rises above the applicable threshold. n 

I • Certifi('ation of eligibility in these programs differs from SBA's certification for paniciparion 
in the government-wide §8(a) program. In the DOD programs, the firms self-certify that they 
are qualified; in the DOT program, the $latellocal grant recipient is responsible for certifying 

I the subcontractor's status." 

9.2.3 Complementary Programs: Technica/ & Other Assistance 

I 
A number of agencies have other programs to assist women- and minority-owned firms seeking 
procurement opportunities. These include: 

I 

I 

I 

n See, SUlface Transponallon AssUlanct Act of /982, Pub. L. 97-424, 96 Slat. 2100 
(Jan, 6, /983) ISTAAl: superseded by Surface Transportation and Uniform Relocation 
Assistance Act of 1987, Pub. L. 100-17. 101 Stat. 132 [STURAA); lntermodal Surface 
TranSportallon Efficiency Act of 1991. 

15 USc. § 644(g), Fod",a1 Aequ,,,"on Regulation, 8 C.F.R. § 52.219-8.I " 

I 
n ·Small" varies with the Induslry. but the maximum number of employees varies 

between 500 and I SOD. See Federal AcqUisition Regulations (FAR) Pan 19.102. The DOD 
wealth lest is personal assets nOI more than $750,000, excluding business assets and personal 
reSidence

I n 49 C.F.R.. pan 23; 48 C.F.R § 52.219-8. 
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Targeted Procurement Programs: A Side-by-Sitle Comparison 
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AbbreviUlinns: 
MilE"'" Minority Business Enterprise 
WOB "'" Womun-( hvncd Uusincsses 
SOB = SmallUisativanlaged Business 
STAA "'" Surface Transportatiun Assislam.:e Act 

Notes: 

*Delcnsc dUfa do nut include S1.6 hill inn in prime C(lIItructs ~l\\arued tn SI )IS .. in open l"IIIUPdilitiu. 
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--~----------------
Minority-Owned Businesses 

Share or federal Procurement & Other Measures 

All Ilusinesses Federal Procurement Persons with Bachelor's Degree 
from Minority-owned firms 

Nnnminority-owned 
Nonminoril y-owoc:l..I firms. 
lirms (SI5271l) While adults ---"91.1% 89.6%93.6% 

6.4-;. 
10.4% 

t>.linority-owncd Minorily­
firms owned firms 

8.9% 

Minority odulls 
(SIO.61l) 

Noles: 

tvl ionrit),-()\\'Ill'd linns Icnd In hi! \'1.' sma I h:r ,m:mgc rCCl'j rls than 11011111 iuol it y -11\\ neLl Ii rillS. 'I hIlS \\ hi flo h.-present i lib! H,,~. fI r JII hllsim:sscs. 
millorilr-(l\\ Illfd linns ~ccnlll1lcd lilr ull1r J.H% or all n.'ccipls. 

Business data hom 19M 7 (S IIA 's Slale of Small Busi nr:ss (h,-pUll): JIIIII:urCI1H:nl dala Ii tll1I F Y !')II] (S IIXs IhT" III UII h.'II..,"wl 1'1 t1~IIIl.'IIIl'1I1 
I'rclercllcc (iuuls). 
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--~----------------
Women-Owned Businesses 

Share of All firms & Share of federal Procurement 

A II l3usinesses federal Procurement. 
Male:­ from Women-owned firms 
(lWIlCtl 

linns 7{).S~. 

Male· 
Clwncd 
firms 
ISI77.S II) 

29.5% 

98.40/. 

1.6~o 

WUlllcn­
oWllet! lirms .... ($2') II, 

WIlIl1CIl-tI\\lIICd 

firms 

NtlII.'S: 


Wtll1H~IHl\\llctllinHs lend 10 h;J\"c slII;Jllcr an:mgc rcccipis thalllllak-tI\\l1ctlliIlIlS. 

Business lh.lta frum 11)87: prm:urclll!.:111 diJla frolll FY 11)1)1. 
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--~----------------
000 Small Business Procurement 

S[JD/non-SOI3 & by prererence (FY94) 

($2.750) 
8( a) program 

45.1% 

75.4% 
non-SOO 
($18.70) 

($6.10) 
SOO 
24.6% ($1.09B) 

"rule of two" 
set-asitle 

17.9%31.1 % 
open competition 

5.9% 
. ($1.90) 

bitl preference 
($0.36 Il) 

Note: Appruxim:lld}' (JU% (S 2. 5(1) of S( a) cOIIU<Jcls ;Ul' snk-SIJUIC:c.:t..I: Ihe rcnmin iug IU% ;11 C l"IIlII(ll'h:Li anll ;1Il! ~I;t) Iiun". 

Ahhrc\"iatillllS: 

Sf)n = small ..Jisml\"iJlllagcJ husiness 
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25.3% 

--~----------------
8(a) Certified Firms by Race & Ethnicity· 

46.3% African American 

1.6% 

Other 
6.7% 

Native 
American 

Hispanic 

:20.1% 


Asian Amcrican 

Note: The above data is based on the number or8(a) linlls; thc disiriblilion orconiraci dollars 
includes a larger share to Hispanic and Asian. 
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,--.---------------­
Distribution of Federal Prime Contracts by Minority Status 

(for major federal agencies, FY 1994) 

rnm-siliall businC'sses 
(SI24.6 bililoni 

76.3% 	

/,111 minority-ownedjimu-6.5"1 

.l.4~. S(a} lirRlS (SS.5 f'lillion) 
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(S5.1 him",,) 

r7.1% 	ItI;liulIl} -11\\111,:,1 '\'"all 1111'01111:"'1:' 
t\]M .! hilllllllt 

N: cxhJ.fUS • SIWf)5 , 
/.·111 WIIIII blnill("u -~ 11, 7~~1 



I 
SBA maintains: severaJ programs that serve small businesses generally. by providing tec:hni~al 
assistance, Joan guarantees. and equity capital through SmalJ Business Investment Co,:,panles I • 

ISSie,). 

I TheMinorit}' Business Development AdMinistration (MBDA) at Commerce provides technical • 

assistance and support for ~men~ and minority~owned £Inns. 


I Several agencies rnalntain ~Menror~Prolegr programs which encour~g~ majority ~rm:s to• 

I 
advise and nunure, ~ew and growi~g mlnority"o\oY'l'1ed firms by proVldmg manage-nat and 

technical assistance. 

I 
• SBA's Su,.ety Bond Program provides up to a 90 percent guarantee for bonds required of 

. contracrors and subcontractors on many public and private construction contracts. thereby 

I 
lowering the small firm's cost of doing business. In FY 1994, .sBA approved more than 
22,000 bid bond guarantees. resulting in 6.591 linaJ bonds. for a totaI bond guarantee amount 
of SLOB biJhon. Although this program is nol specifically targered, 24 percent of bonds 
went to minority firms; nearly half of these were African~American. and one-quarter were 

HiSpanic.

I 
9.3 Performance & Effects 

I In the face of continuing barriers to full minority participation in economic life, most of these 
efforts have been very successful in expanding federal procurement from women~ and minority" 

I ov.ned firms n A.gencies first achieved the S percent SOB goal jn J993 .and, govemment~wide. 
prime contracts: for minority--Gv.med businesses were 6.4 percent of the total dollar volume. This 
approaches the proportion of minority.owned businesses atfIong all U.S. firms, but is considerably 

I below the to.4 percent minority representation among adults with college degrees, ( See the 
illustration.) , 

I • In 1994.32 of the larges! Joo Afncan-ArnencAn o'Wned firms and 17 of the top 100 HispaniC­
owned firms were or had been in the f8(a) program .. 

I • Between 1982 and 1991, the dollar volume of all federal procurement contractS over $25.000 

I 
increased by 24 percent. AI the S&mt t3me. conrrlcts awarded 10 women~owned firms 
increased by more than 200 pc:rc-ent. contractS awarded to minonty~owncd firms increased by 
more than 125 percent 

I 

n The full effect of federaJ prOCUfemem affirmative action is found in the "ripple 

I effect" ~ diminished discrimination at the Slate and local level, and tn the private seClor. Such 
measurem-enl is Inherently difficult 

I­ Affirmative ActiOn Review: Report to Iht Pruidenl 

I 

I 




I 

I Agency-Ieyel dato show similar trends: for example, b_ 1985 and 1994, <."tnI<n"g• 
with small. disadvantaged businesses grew from 2.! percent of DOD procurement to 5 5 
percent".aJ:l increase of more than $3 billion. 

I Discussions with GSA contracting expertS revealed that subcontracting with minority .. and• 
women-o\o\ned finns on large federal construction projects would like!y not occur but for 

I federal pressure in order to meet overall goals., This is also the strongly held VJeW of SBA 
officials and of lea~ershjp in the SDB community. 

I • While the overall g~als and levels o"fthese programs are relatively small nationwide (Jess than 
10 percent). there appears to be a tendency for agencies to concentrate their minority 
contracting in certain fields - such as conStrUction •• where there are a significant number 

I of existing minority firms.1O While this makes operational sense, it also means that. in 
practice. effective goals. seNuides, and preferences in some fields can exceed the overall 
goal. Indeed. reports indicate thai in a few regions and fieJds. set-asides account for more 
than half of aU procurements:. (It bears emphasis, however. that there are many offsetting I situations In which there is little or no snB contracting done at a partlcuJar site or in a 
particular subindustry.) The government contractor community has pointed out that these 

I types of unintended effects have caused resenttnenf. 

I • Some proponents of these procurement initiatives argue that they are valuable nOI o'niy 
hecause they combat discrimination and the lingering effe~ts ofdiscrimination fa>Clng minority 
and women entrepreneurs, hut also bet:ause they indirectly promote employment of sociaUy 
disadvMltaged workers and development of economically dutre5sed areas. The very limited

I evidence on these hypotheses suggests that there is. indeed. a meaningful correJation between 

r 
minority ownership and minority workforce,*! but the anecdotal evidence IS that the 
relationship varies considerably across sectors, There has not been adequate study of the 
broader economic development hypothesis. 

I 
• Tne data. regarding the effect on business fonnarion and subsequent success of tbese programs 

is limited. b'Jt somewhat encouraging: SBA statistics for FY 1993 indi'cA1e that of the 110 

t 
firms that were gra?UAteS in ~at or previous years, 56 percent were still fully operational, 
6 percenl had curtalled operations, 3 percent had been acquIred by other companies. and 35 
percent bad ceased operations. Comparisons with census data suggest thaI tbe failure rates 

I 
I " See. e.g .. GAOIRCED 94-168 (August, 1994), a' pp. 24-25. 

. 'I Set, 1. Bates. "Do Black-Owned BusinesseS Employ Minority Workers? NewI E~Jdence." Revic-w of Blad Political Ecohomy 51 (Spring 1988) (research by Professor 
TUl1;Othy Bates, Wayne State University. Detroit. J\.1l •• based on 1987 census dala). 

I Affirmative Action Rcview..': Repon 10 the Presidenl p.64 

I 
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I 

I of graduated §S(a) finns are no worse than, and in faet may be better than. those seen In 
small businesses generally!: , 

9.4 Evaluations .& PropoSitd Reforms . 

I These programs bave been the object of a number of studies. including 8 C~ng~e~ionaUy 

I 
mandated study during the prior Administration which recommended rnamuunmg and 
strengthening the federll effort to ensure minority .. Md women-owned business parri~ipation in 
federal procurement." SBA. this past >August, proposed a. comprehensive reform of the §8(a) 
program in 	testimony before Congress: That proposal is responsive to the great majority of 
common criticisms,

t 	 Generally, critics and commentators reviewing these programs bave made the following points: 

I • Reoreaniution: Some observers emphasize the need to rationalize and coordinate the web 
of federal programs !~\o'ing minority- and women-oMted firms For example. in 1992 the 
U.S, Commission on'jMinority Business recommended the creation within the Commerce

I Department of an Administration for the Development of Historica!!y Underurilized 
Businesses which would assume SBA's §8(a) responsibilities." 

I 	 • Graduation: The §8(a) program now requires "graduation" after nine years, and has phased 

I 
requirements of non-8(11) and non..federal business mix designed to wean finns from sheltered 
competition and dependency on federal contracting In February 1995. of the 1,038 firms in 
the fifth through ninth year of §8(a) participation. nearly two-thirds met or exc~ded the 
minimum mm-8(a) business ieve!s-. Some obs-ervers: have emphasiud the need for analogous 

I graduarion and business-mix requirements in the DOD and DOT programs. 

I 
• RerionallSec(oral Concentration: Our analysis found SDB contracts and IImiled 

compe1ltion .concentrated in certaln indunries and regions, which is undesirable for minority 
and non-minonry firms alike. For exAmple, while DOD's overall goal for SOBs was only 5 

.' 
percent, more than 35 percent of all DOD construction awards went to SDBs. and more than 

I: Census data indicate that of a.l1 small businesses fanned in 1976~78. Jes~ than 30 

t perrenl survived 6 to 8 years, data for 1982 .. 87 indicate Ihal only 42 percent of blaek.owned 
firms survive five years. Su, The State of Small Business: A Repon ro the President 214-15' 
(1993) 

I 	 " 
II See, Final Repon of the V.S Commlssio'n on Minority Business Development (Dec. 

1992). 

I •• See. Final Report of the u.s Commissio~on Minority Business Development 51 
(Doc. 1992) 

I 
Ajfirmcuive ActIOn Rtl'icw' Report 10 Ihc Pnsidcnf 
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1= 
II two~thirds of these were awarded under sheltered competition. Morco.ver. in ten States. more 

I 
than 40 percent of all conStrUction contracts awarded tn smaIl b.usmess. were awa~ded to 
SDBs. Thi:s concentration occurs at particular sites as well, where In rare Instances vutually 
all smai1 busin~s:s contracting is with SDBs. On the other hand. so~e degree o~ secto.ral 
concentration in SDn procurements is inevitable to "balance" the many sites and submdustnes 

I 
. with virtually no SDS participation, and huge procurements for we~ns systems and ~e 
like. for which no SOBs are available as prime contractors. and snJl too few as major 
subcontract!)rs. Additional efforts are clear1y needed to expand SDB opportunities tnore 
br<>adly. 

• 	 SeIf..Certifi>c:ation: Because DOD's program is based on self-certification by SDBs, it may 
be prone to abuse, particularly through "front companies." F<;lf examp1e:

I
• 

roOD's IG investigated Tyeo Manufacturing and referred the case to the US 

• 	 Attorney. The company's ovmcr pled guilty to charges that he falsely represented 
his firm as HJspanic..awned and controlled, 

Top officiaJs of Automated Data Management, Inc. wete convicted of conspiracy 
" 	 te' defraud the government fOT concealing the firm's oMlership struCture to 

participate in the §.8(a) program. 

I Self.. certification has obvious advantages in tenns of reduced adminjstrative expense and , regulatory intrusion, Nevertheless, this must be balanced with the importance of ensuring that 
affirmative action measures are fair, which means as free of abuses as can reasonably be 
achieved. 

Subc::ontractin:: In FY 1993. the rnost recent data availablc. small businesses received about 
$63 billion of federal oontract dollars, out of roughly S 180 biUion in total. About one~thitdI 

• 

'. 
ortha! amount was from subcontractmg_ SDBs, on the other band. received a little over $13 
billion In federal eontract dollars. but only ont-sl%lh of that was through subcontracting, 
These figures are consistent with the ..,.,dely held view that SDBs face greater obstacles 10 

I 
subcontracting participation than do other small firms. The SBA and other agencies believe 
thal expanding the use of SOBs in subcontracting IS both feasible and desirable as a strategy 
fOf creating mOre SOB opportunities. . 

I 

Other Pro:rMlm Chances! SeveraJ evher anaJyses by the GAO. the SB.A Inspector General 
and commentators have raJ:sed cnnCJsms of the §8(a) program, several of which SBA is 
moving to address hy aggressively implemennng recent statutory amendments which had 
languished under the prior Admmatrat.on These are r~viewed more specificaJly immediately 
below. 

J • 

'. Past cntic:isms are that too many §S{Il) contracts were awarded on a soleAsource basis, i.e., 
without comperition of My kind. TIus cmicJsm has largely been addressed bv recent and 

I 	
' ­

A/firmative Action Review,' R~port 10 Ih~ Presidenr 
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.' 
pending reforms:. The 1999 law reforming the §8(a) program requires that companies in .the 
program compClt among themselves for contracts valued at $3 million or morc. (There IS a'. higher competition threshold of $5 mill10n for manufactured goods.) Currently, however, 

I many of the largt:r -§8(a} contracts are open~ended agreements that st.arted ouf as small 
tontraclS and grew well beyond the competition threshold when a contracnng offtcer renewed 
the order. To increase the number of contracts available for competition, SBA has proposed 

I regl.llati('ns to <:hange this procedure so that an estimated value will be set on these open~ 
ended contracts, 'Which probably will be higher than the initial value. This means more §8(a) 
contracts will be su~j~c:t 10 compe~~ve bidding among paniciparing firms. 

t 

Relatedly. the 1988 statute, which will be in full effect at the beginning of 1996, requires 
§B(a) companies: to maintain a specified percentage of private sector business while 
participating in the program so that these firms are not totally dependent on government 
contract., As a result, §8(a) companies will have to compete in both the private and public 
sectors. This should improve the survival rate of firms graduating out of the sheltered 
environment or the §8(a) program. It also makes moot an earlier criticism thaI §8(a} firms 

I
• 

were often permanently dependent on a sheltered federal market 

In applying the test of economic disadvantage, the Sma]) Business Act requires exclusion of 
the §8(a) participant's equity in hislher primary residence, business. and, except in community 

I 
'.•
'i 

property states. the spouse's share of the family'S weaJth.u Recent audits of the §8(a) program 
reveaJed problematic practices by some finns. These include 1,l1lderreponing of net worth. 
high salaries and bonuses. (more than $1 million per year) for several business owners. and 
efforts to "shelter" resources in spousal assets and residences. Defenders of the programs 
correctly point out tha.t the number of such abuses is small and declining, SBA staff has been 
receiving training in order to better determine: an applicant's net worth. Nevertheless. several 
of these problems are traceable not 10 staff expertise, but to provisions in the statute. SBA 
has already proposed certai(l amendments to remedy this problem.16 

H SBA measures economic disadvantage in a three-pan test: the indiVidual's net worth, • the financial condJtio~ of the company, and ~e company's access to credit For entry into the 
program. personal adjusted net worth cannot exceed 5250,000; during the developmental stage I 

I 

or the program (the first four years), it cannOI exceed $500,000; and during the transition 

stage (the last five years), it cannot exceed 1750,000, In a September 1994 audit of 50 larger 

§8(a) firms, ~e SBA Inspector General found th!U 3S of the 50 owners had a net worth jn 


I 

exees,s ?f S 1 million; 13 of the owners, for example. had business equity ranging from S1 to 

$9 mllhon; fIve owners had personal reSidences valued at between S800,ooO and SL4 miUion, 

See Audrt Report on §8(a) Program Conmrumg Eltgihility ReViews, Report No. 4~3~H-006~ 


• 

021 ("1994 Audu Report") at 7·9 (Sept. 30, 1994) 


. ~. Testimony by Cassandra Pulley. Deputy Administrator. unveiling the 
Admm,st,.""n', proposed §8(a) ..fonn •• 1995, S7lI.I:l:AuguSl 9,1994, 

I Affirmati've Action Review,- Report to the President -. 
I 

I

~ 
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I 

'. On another matter. pending SBA regulal0ry changes will heJp reduce th~ extent to which 
§8(a) contracts>are concentrated among too few companies. ~t:n the requlre~ent th~t §8(3) 
companies maintain a specified mix of government and pnvate s~ctor busmess IS fully 

I irnpleme:nted. there will be a limit on the dollar value of the §8(a) b\lSlR6S one. company can 
control. In addition. the proposed regoiarion limiting open-ended contracts Will mean some 
of the larger §8{a) contractS wiJi be open to competition and wilt change hands more 
regularl}'. Anomer proposed change will eliminate the'distinction between I "local buy" and ,I, 
a "national buy" system, thereby, allowing firms to market to the government without 
geographic: restrictiofis ,(except for ~nstruction contracts). 

I, 
I SBA's Office of Government Contracting -also has negotiated a Memorandum of 

Understanding with DOD to use §S(a) participants who have never received a (ontract. SBA 
is negotiating similar agreements with other federal agenCle5. 

I 
• Minoriry Employnu:n' Effem 

Research has shown that minority-owned businesses have a tendency to hire more minority 

f 
., 

I 

employees than other firms.11 SBA believes that in industries such as military base 
maintenance and construction. a significant number of the employees of §8(a) firms are 
minorities, In high-technology industries such as computer systems Integration and radar 
devei('lpment, however, the number of minority employees of §S(a) finns reflects the 
representation of minorities Wlthin the relevant scientific disciplines, Currentiy. the primary 
goal of the 18(a) program is business development SBA thinks that the InclUSion of a 
minority hiring requirement -would be an uneconomic burden for some companies, and in 
1ension with the program's long-standing focus on entrepreneurship opportw1ities, This 

-, suggests the need for a separate program focused spe~jfically and directly on creating jobs•
I and economic development In economically distressed communities, 

••i,e; 

11 S~C, T. Bates, "Do B1J.C.k·Owned BUSinesses Employ Minority Workers? New 
Evidenc~." Rt\'Sr<4 of Diad Po/weal Economy !i I (Spnng 1988) (research by Professor 

•,I 
Timothy B.at~5:. Wayne State UOIvemty, DetrOIt. Ml. based on 1987 c:ensus data), 

AjfirmauYt': AClJon ReVIew;,' R~pon /0 lilt Prtstdenl p.68 
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I 
,I 9.5. COI.dusions and Ret"Ommeud.riolis 

9.5.1 Conclulionf

I Do the federal affirmative action programs relating 10 contracting mcet the President's tests: 

,I 
 Do they work?· Are they fair? 


Does ;1 work? 

I The several programs discussed in thi~ sechon have dearly been effective al jncreaslng the 

I 
amQunt of Federal contracting with minority.. and women--owned businesses. This comes against 
a backdrop of continuing underrepresentatlon of minorities and women In the ranks of 
entrepreneurs. Agency officials believe that a substantial portion of this underrepreSentltion is 
the consequence of current and past practices of c)(cJusion and iUegal discrimination; Adarand 
now requites careful documentation of thIS factual predicate of discrimination and its effects . 
Moreover. experience suggests that contracting opportunities for underrepresented groups would 
decline sharpiy in the absence of some font; of targeted procurement After the Supreme Court's 
J989 Croson decision involving the minority contracting program in Richmond. Virginia. the 
share of city c:ontracting dollars won by mInQrity firms plummeted from over 18.S percent to only 

•II 
·1 

2.2 percent. (Entrepreneurs also reponed a sharp drop in private sector work. which they 
attributed 10 the "signaling" effect of the public sector retrenchment) After a new program was 
designed and implemented, meeting the constitutiona1 test of strict scrutiny. the figures recovered' 

• 

to slightly above the goal of 16 percent"" 	 , 


In 	summary, then, the continuing justifications fot these programs include: 

• 	 Remedying discrimiMfJOn. The Federal proirams are a remedial counterweight to the .~ 	 exclusion and discriminarion thai minority and women entrepreneurs conrinue to face ... 
a counterweight thai not only opens up opportunity to do business in the federal 
contracting sector, but ideaJly helps small disadvantaged busmesses develop the resources :1, 10 penetrate private markets ' 

II 
... 

• 	 MatffSlream mclusion. Apll1 from secunn, individual fairness, these programs reflec1 a 
need to build a stronger economy by upPing the entrepreneurial talents and drive of an 
segments of the popul.tJon~~thlt means i.mrmarive efforts to open mainstream 
opponunilies to undetrepresemed ITOUpS 

,." 
,. II The actual 12 month PU1IClp&tlon ta1e for MBE's following the J991lmplementation 

, was 17,7 percen1. 

t Affirmative Action Re~'i~': Report tt) tbe President 
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• 
• 	 Economic developmenl. These programs are often supponed because they' are ,p,resumed 

to contribute to job creation and economic development in distressed commw:mes. The 
evidertce is positive. at least regarding employment, though nOt fuUy condusJVc\'. 

I,­

'. 
• Practicality. If. for the above reasons, it is appropriate for ,government to use 

procurement activity to promote minority and women entTepreneu~hl~. then the final }.;cy 
concem is thai the measures adopted be ejfeclivt!, not empty asplranons. We must be 
mindful of the P!~caJ realities of the marketplace, and of .gency administrative routines. 

I These preliminary findj~gs and conclusions must be reconsidered tn greater, detaH as p.art of the 

.' 

post~Adal'Qnd review bejng conducted by the Attorney General and the vanous agencIes, That 

review must ascertain whether race-based programs are narrowiy tailored to achieve a compeUing 

governmental interest, so as to satisfy the strict scrutiny Standard of constitutional review. 


I Is il fair? 


The above quite legitimate objectives do not imply that every detail of any conceivable 

" procurement preference \lIQuId' be justified. There are important constraints of fairness. most of 

which are given substantia! eff~ in the opera.tion of the current contracting programs_ 
~ 

(1) No. quo.a•.,II 
I The contracting programs are hot quotas because the Statutes and regulations establish flexible 

goals rather than numericaJ nraightjackets:·9 they reflec1 an aspiration that S percent of 

.'
r contracting be with minority flf1ns, nOI a guarantee that it will happen. Indeed, for many years 

it did not happen. On the other hand. it is also clear tha.t the governing statutes and regulations 
enable contracting officers to use the entTepreneur's raCe and economic disadvantage. in 
combination, as a condition or eligibility for pa.rricipation in various forms of sheltered 
competition. Individual contracts are set aside for §8(a} firms or SOBs onJy. As a pract~cal 

. , maner. non~mlnorities find it difficult to establish "social disadvantage" under the terms of the 
law, so tryt programs are in effect targeted on mernbers of traditionaJly discriminated-against 

\1, 

n Even v.l1ere one statute seems to speak commandlngiy of a rigid numerical set aside, 
it elsewhere gives the agency head authority to waive or modify the numerical target as 
appropriate. See, Surface Transponalio" AsslS/ance Act of 1992. Pub. L. 97-424. 6 Stat 2100 

'. 
" (lan. 6. 1983) [STAAl superseded by Surface TranspOrtallon and Uniform RelocatiOn 

Assislo.ce ACT of /987. Pub. L. 100·17, Stat. 132 [SnJRAAj. Read together. the,e 
provisions amount to the usual kmd of flexible goa.!, though with a pointed Congressional 
emphasis suggesting that the Secrewy of Transponarion would be expected to defend 
carefully a deCIsion to set Jesser ambitions. 

,Ii 

t 
I, 
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I' 
,I­ groups. Nevenheless. over 18 of every 20 contracting opportunities (by dollar) continue to go 

to nnnw'minority, maJe~owncd firms. ,. (2) Ract-Neutral Options 

The review team examined. insofar as was possible. the consideration given by agencies and the

J Congress to various race~ and gender-neutral approaches to expanding entrepreneurial 

-. 
opportunities: for minoljries and women. Unfortunately, it is difficult at present to evaluate the 
effectiveness of suen alternatives. There is no readily available dala.. for exampJe, on the extent 
to which non"minority entrepreneurs, who already benefit from the long-standing preference for 
all small businesses, would benefit from a new preference targeted only on economic 
disadvafflage. i.e.> on entrepreneurs be10w a certain threshold of personal assets, We believe. ,t,

• 
however. that moving from social and economic disadvantage to focus on economic disadvantage 
only would seriously undtnnine effons to create entrepreneurship opponunities for minorities ~d 
women, given continuing patterns of ex.clusion and discrimination . 

' 

I 
Another approach would be to provide preferences ·to firms that will perform contracts in 
economically distressed areas, thereby srimulating employment and economic development 
These are wor1hy goals. paraIltling those of the Administration's Empowerment Zones initiative. 

II 
They are, however. only indirectly related to the specific goaJ of combaning business-related 
discrimination and opening entrepreneurship to underrepresented groups. 

I 
These two approaches are not good substitutes for one another~ each has valuable objectives~ 
geographic targeting does not create new problems of racial exclusio·n. but may do little to 
address the old problems of gender- and race-based Cllnepreneurial exclusion and would help 
create jObs and economic developmern in distresses areas. 

~I (J) Fluible and minimally intrusive.. 

As a practical matter, some degret of explicit targeting is the only effective way 10 ensure th~t 
entrepreneurial opponunities are increasingly Optn to minorities and women. The question 
remains how best to minimize abuse of the program . 

'I'
•- AS a threshold ma"er, it IS unponant to beat in mind that. hugely becauSe of race-neutral 

preferences for all small bUSinesses, non~,"inority small businesses win roughly three times as 
much In procurement dollars as mlnonty fums. In that sense, the procurement structure as aI: \/thole benefits n;:J1'I-mmonllts far moN' Ihan mUfonn'es, and is not as intrusive 0,. exclUSionary 

as. would be a procurement s)'sum m ...·h,cls Ihe Q1l/.l' SIgnificant preferencel were exclUSIVely for 

I Jtimonltes. . 

Nevertheless, because of the special scrutmy focused on distinctions based on race, we have

I examined some alternatives, 

l­
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• 
Tighten eligibility. Eligibility for sheltered competition could b. mor~ sharply limited j. 
in duration or to a subgroup of those nOW ehgibJe - by. for example. uSing a much ~ore 
restrictive asset test. While a cenain measure of this is warranted to address perceIved 

I abuses of SDB programs, a very short graduation period would result in a very high 
business failure rate. essentially slamming shu; the door to opportunity" Slmilariy. too 
tight an asset test would be unrealistic; owners of businesses capab~e of provid~ng

I essential services and goods to the government will very rarely be economically srrugghng 
in an absolute sense, since potential to take advantage of entrepreneurial opponunity 
depends significantly on sucb . factors as education, experience an~ personal financial 

1 security. 

• Expand eligibility 10 women. The system wuld be made less race-focWle~ by making aU 
women eligible. This is currently the case only in SDB programs at Transportation and 
a few other agencies. 

I bjXJnd eligibility 10 economic disadvantage generally. The current eligibility test. 

I 
requiring both social disadvantage and economic disadvantage, could be broadened to 
"social disadvantage or economic disadvantage." (Social disadvantage, as explained 
above. effectively means membership in a discrimlnated~against group,) Practically 

.' 
speakinii. such a preference program would simply key to the assets or net worth of the 
entrepreneur, Therefore, it would not be an effective tool in areas where discrimination 
lOCKS minorities and women out of opportunity. 

I Our conclusion is that the expansion of eligibility would marginally expand OPPOrtunities for non~ 
minorities, but lhat doing so would risk significant dilution of efforts to expand entrepreneurial 

I· 
opportunity to individuals who have traditionaIly been excluded by virtue of their membership 
in dt:scrimjnated~aga.inst groups. 

(4) Transitional. 

i' 
'I' Programs should be transitional in two s.enses, Fim, an tndividual beneficiary should be provided 

with an entrywoy to entrepreneurial opportuniry rather than a guarantee of business success, 
Second, the program as 8 'Whole should hve an agreed measure of success, so that once equal 
opponunity has been achieved, and the fleld of comperinon JS level. the program can sunser and 

• 
we can rely exclusively on anndm:nminarion and iess hmusive measures. such as outreach, 

Wi~h respect 10 ~n1rywa)'. only the §8(A) program has. specific graduation limit of nine years, 
while all SDS programs hive imphclt gu,duation based on firm size and asSets of the 

I enrrepteneur. Still. somt: form ofhmn, measured in years or perhaps cumulative contrac1 dollars 
seems higbly desirable because other"Wtst the notion of using shehered competition to provid; 


'. an opportunity to succeed at business 'IN"Ould instead become an effort to guarancu such success, 
•
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I 

With respect to sunset, these procurement programs have been subject to a relatively intense level 
of continuing review by the agencJes and by Congress" Annual proeuremen~ data ar,e used to ~et 
and tfad: goals, and several Members of Congress have Jo~~ taken a strong mterest t~ ~e details 
of how the programs are administered. Nevertheless. addtnona.l research ~d analysIs IS n~eded 
to formulate a set of measures for when a given procurement program wlll have accomphshed 
enough to be declared "successfut," $0 that it can fairly be tenninated. 

I (5) Balanced. 

Finally. we return to the observation' mat these programs cause only a minor diminution in 
opportunity fot non minority finns, In that respect, current programs are balanced and equitable 

in the large. 

,,' The Review identified some minor. localized difficulties. however. In a few situations. the'.
I 

" .operation of the set asides leads to very large concentrations of SnB contract awards at certain 
government sites, and/or in certain subindustries. This "crowding" or concentration is driven by 
the appropriate desire of contracting officials to achieve their goals by taking advantage of the 

.' 
• fact that a critical mass of SDB firms happen to exist tn that region or field, Current rules give 

agency heads discretion to adjust set asides to prevent such concentrated impactS On non~SDB 
firms, but such adjustments ~ not aJways made, The problem of subindustry, or sectoral 

• 
• tOncentration (If SOB firms is more comple", but also needs attention, Not oniy 15 there some 

risk of unbalanc~d impact on certain non-SDB entrepreneurs. there is also the danger of 
effectively isolating SDB's In particular lines of business. The goal of these programs is to open 
up opportunity broadly, crearing and expanding beach heads in the mainstream economy. not 
erecting entrepreneurial ghettoes. These difficulties can be addressed by proper exercise of 
agency discretion . 

9,5.2 Rt!c(}mmendations: 

'. 
The efforts of Congrtss and the Executive branch 10 provide equal opportunity for minority and 
women entrepreneurs has succeeded in fostering successful businesses. but that success is neither 
complete nor unalloyed, In most respects. the use of race and gender by these programs is fair. 
Significant possibilities exJst, however. to address the remaining concerns without risking the 
gains in opportunity for minorities and women_ At a minimum. these possibilitIes deserve serious 
eonsideration by agency heads and by the Congress, 

The~ program:s pro';iding sheltered competition for eligible firms should be structured with 
greater prachcal flexibility. so fnat Ihe)' pmmole opportUnity as broadly as possible, conSistent 
wllh eifcclH'I:ru:ss trI accomplishmg Ihe ,mportant goal ofopening doors to those who have been 
hislorically excluded from business opportunitits as (J result afgroup",basM discrimination and 

j 
'.
I 

exclusion_ Therefore, we recommend that the President instrutt agencies, under the leadership 
of the National Economic Council as follows. 
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• Reforms: The Administrator of the Small Business Admjnistrati~n. the De~uty Director for 
Management of OMS, and White House staff will lead f~rmul.hon of detaJl.d govemmenl­
wide proposals to address abuses in the cur:rcnt operanon of the p~ocurement programs 
focused on opportunity for minority and women entrepreneurs. Specifically, the proposals 

.' 
should: 

I 	 L lighten the ccongmis: disadvantage test. So that business O\o\lTlers cannot hide assets 
under a spouse's n~e so as to qualify for a set-aside. ref~rm the-asset lest to count, the 
value of the personal'residence an.d to consider ,the spouse's assets (now excluded) In a 
manner analogous to treatment of a 49 percent owner of the enterprise. 

2. lighten reauirements for graduation. Apply §8{a)'s 9 year graduation lImit to all SOB 
programs, but then direct the agencies. with White House coordination. to establish more 
sophisticatetl objective industry.speeific criteria for determintng when any indiVIdual firm 

I 

.' 
'­

"develops" beyond the need for sheltered competition, Agencies should consider, for 
example, establishing caps on the dollar value of contracts, plus a cap on totai dollars • 
single firm can win through sheltered competition. varying by industry ifappropriate. These .'

I 
measures wiU also reduce the concentration of §8(a) awards among a Ijmited number of 
successful firms. 

.' 3, Enforce stringent safegpards against fronts and PM$~tbmugb~. Create a uniform, 
certification process for &11 SDBs. (Vlhere fellSible. special1y IJcensed private firms should 
conduct the certifications. by analogy with the role of independent certified public 

I accountants.) Require certification audits at time offJr$1 contract and periodicaJly thereafter 
to verify conrinuing eligibility and to monitor for "fronts" and "pass ..through" companies. 
increase penalties . .. 4. f;nablisb..measures to reduce regionalfindym:y concentratlqD.$. Direct the agencies. with 
While House coordination. to exercise oversight to prevent excessive use of sheltered 
competition in panicular regions or industries. Direct the agencies. with appropriate 
interagency coordination. to determine industries/areas where sheltered competition programs '. may be phased out based upon successful inclusion. 

• 	 Adarand compliance: In accord WIth the Directive issued by the Presjdent, the agencies win 
examine the CtX1ent of continuing panems. of discrimination and exclusion in the industries'. 

'I­
I and regions ,.vith which they do business. Agencies should use those findings fO develop 

gUIdelines for measuring when minonty and women entrepreneurs have achieved .a full 
measure of equal opportunity to participate in the economic. mainstream. making sunset of 
the programs appropriate, (The Anomcy General has the Jeadership role as regards tbe legal 
aspec~ of this tas~, and ~e White House staff WIll proVIde any necessary irueragency 
coordlOahl:>n of pohey considerations)

I 

I 
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I 
I • Entpuwermenf contracnng: Under the leadership of the Communiry Empowerment Board 

chaired by the Vice President, Agencies should deveJop an '"empowerment cOl'1rracting~ 

program to target procurement dollars on small firms located In communIties suffering 
persistent, severe economic distress, or empJoying a substantial number of workers from those 
communiri4!$, Looking beyond the issue of falT and effective responses to discrimination. we•

I 
must recognize that there are communities and regions in our country where the free 
enterprise system is not working to provide jobs and opportunity. Although the 
Administration has .~aken several steps to help poor communities directly -- inc-1uding. for 
example. Empowerment Zones, Community Development Banks, the reinvention of HUD. 
and more effective enforcement of the Community Reinvestment Act .... more is needed. This 
initiative would help bring jobs and' economic developml;nt to areas in great need . I•.; ' 

I 
l 
I 
I 
I 
I 
I 
I 

I 

I­
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I 10, EDUCATION AND HHS POLlCrES & PRACTICES 

I 10.1 Overview 

I Several DoEd and HHS programs are targeted on the basis of raee, gender or disabi!i<y, Most 

I 
of these are programs designed to increase the representation of minorities or women in cenain 
professions or fields; others support institutions that have a high enrollment of racial and ethnic 
minorities, Federa1ly funded mjnority~ or gender ..targeted scholarships are one strategy for 
accomplishing increased representation of minorities or women in eenain professions. However, 
most such scholarshIps ate funded by non·federa! public and private sources (e.g.> institutions. 
private founda'tions, and State and local governments) and are not, therefore, "federal programs," 
Federal poliCy is formaJly relevant only because such efforts must comply with federal civiJ rights 
laws when Institutions are redpients of federal financial assistance, Finally. it bears mention that 
most of these programs at DoEd and HHS are targeted by race or gender on the basis of express 
Congrcssional authorization to use such criteria. rather than based on some more general 
delegation of authority,•

I 10.2 Policies .& PraC:tices. 

JO. 2, 1 Programs to IncuASt! R~prt::Sotlation in Ctfl1l1in Fields 

I DoEd. IDIS and the National Service Foundation (NSF) operate several pro'grams thai have as 

I 

I 


their primary purpose increasing the reprcsematioll of underrepresented groups in cenain fields 

and occupations, The justiflcanol"ls for addressing this Urtderrepresentation extend beyond 

distributive justice 10 remedymg the specifiC: continuing effects of discrimina1ion in some 


. institutions and fields. improving the quality of participating institutions by supporting tbe 

diversity criucaJ 10 thaI quality, and sec:unng for the nation the broad pool of human resources 


I 
needed for competitiveness and progress U\ the decades ahead, Almost all of this suppOrt is 
provided as ass.istance to institutions. ather than direct assistance to individuals. Many of these 
programs are minority~ and/or 8ender~t&Jgeted. thaI is. they employ group membership (or an 
instnution's attention to targeted groups) AS a condition of eligibility. Illustrative examples 
include: 

I 
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I , • The Program To Encourage Minority Students to Become Tuchen: ~is Do~d pro.gram 
provides grants to institutions of higher education v.ith schools of educan?", ~d .IS ~e~lgned 

I 
to: (1) improve recruitment and muning opponuniries in education for m~no~ty mdlvldual.s, 
including minority language individuals; (2) increase the number of mmonty teachers In 

• 
elementary and secondary education; and (3) identify and encourage minority students in the 
7th through 12th grades to aspire to and prepare for careers in elementary and secondary 
school teaching. The program prepares and places minority students as tcachers in elementary 
or secondaJ)' schools with at least SO percent minority enrollment. including urban and rural 
public or private no·~profit schools.. 

I
v 

I 
• The Faculty Development Fellowship Program: This DoEd program provides grants to 

institutions that have a "demonstrated record of enhancing the access to [graduate education 
for] individuals from underrepresented groups." The grants suppon fellowships for the 
continuing education of minority faculty members. defined by statute to include"African­
Americans, Asian Americans, Hispanics, Native Americans, Pacific Islanders, and Native 

I Hawaiians." 

• Institute for International Public Polin: This DoEd program is designed to increase 

~ significantly the number of African Americans and other underrepresented minorities in 

I 
international service, including private international voluntary organizations and the foreign 
service of the United States. It provides a single grant to a consonium of higher education 
institutions to establish and administer the Institute. 

National Science Foundation Programs: The NSF administers programs designed to 
address underrepresentation of women and minorities in the fields of science, engineering, and I 

• 

I 
mathematics. For example, the NSF funds the Graduate Fellowships for Women in 
Engineenng and Computer and Infonnation Science Program, which is designed to increase 
the numbers of women entering these two fields. This specific program provides funding to 
individuals: however. some NSF programs direct their suppon to institutions. 

I 
I National Institutes of Health (NIH) Programs: Pursuant to statutory direction to "increase 

the number of women·and individuals from disadvantaged backgrounds (including racial and 
ethnic minorities),~ NIH (pan oftrnS) supports underrepresented minorities in research and 
education programs. This was approved by Congress in the 1993 NIH Revitalization Act. 
Most of these programs are minority-targeted. although that is not expressly required in every 

I statute. Examples include: 

lSational Center for Research Resources {NCCRl Minority Initiative provides grants to 

I high schoe,ls to suppon underrepresented minorities interested in cenain natural sc·iences. 

I 
The program leaves to the school to determine which "ethnic or racial group[s are] 
underrepresented in biomedical or behavioral research." The program description notes 
thai nationally, Black Americans, Hispanic Americans, Native Americans and Pacific 
Islanders, are underrepresented 10 these fields. , 
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I Minority Predoctoral Fellowship Program supports individual Ph.D, and M.D.lPh.D. 

I 
candida.tes 'Who arc members of groups underrepresented in the biomedical sciences., ~e 
applicant's institution defines whieh groups are eligible, but NTH gives ."pnonty 
consideration" 10 "African Americans. HiSPMics. Native Americans Alaskan Natives, and 
Pacific Islanders." This program provides funding to institutions. The institutions: then 
administer the program to a large degree, "tailoring~ it to thetr needs.

I Has aJso administers programs that target the "disadvMtaged." HH'S defines "disadvanlage" in 
race~ and gendl=r~neurr&l' terms; however. from year 10 year, fDiS sets funding'priorities that may

I use, for example. race or ethnicity as one of several factors in funding. or thAt may rely instead 
on outreach. 

I ., Federal Ht~dtb Proftffisions Education Program!: Fn{S currently administers over 40 
programs concerning the education of beaJth professionals. Mosl of tbese programs are 
designed to assist "disadvantaged populations" and are race.. and gen(ter~neutraL These

I programs serve large percentages of underrepresented minoriries. For example: 

I 
HHS' Scholarships for Disadvantaged Students: This program provides grants to 
institutions that serve students from "diSJldvantaged backgrounds,tI'fO defined by HHS 

I 

regulations as students from low~income famillH or "from environmcnt{sJ that halve] 
inhibited the individual from obra.ining the knowJedge, skill or abilities required to enrolli In ... a health professions school. ."1 Under this program, speciaJ statutory considera~on 
is direc;ed to institutions with underrepresented minority enrollment in excess of the 
nationa1 average. Of the 7,500 students Yl'ho participated in the Scholarships for 
Disadvantaged Students (50S) program, more than haJfwere underrepresented minorities. 

I 
I Of the 108 participants in the DiSAdvantaged Hulth Profusions Faculty LORn 

Btpfllvment Program, 77%-are African-American, 11% Rispanic, and 11% disadvantaged 
whites, This program encourages graduate students from disadvantaged backgrounds, 
tocludin,g Caucasians. to become teachers. helping them to pay~off lOMS. if they agree 
to become Professors 

I (NOIC' The Administration rec-endy proposed consolidating these programs mto five 

I 
~chmers", Senators Kasseb.um and Kennedy have co-sponsored a similar measure. One of 
the clusters addresses "mmomy and disadvantaged tTaJning;" another addresses d!versity in 
nurse tramtng protrams } 

I 

I ~ 42 U<S C § 293a(b)< 

" 57 Fed Reg 8347 (1992) 
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'While the measureS in the fonowing three subsections JJe outside the focus of this Revie",·,. we 
mention them by way of comparison to note the variety of efforts d$Slgned to promote mduslon, 

• 10,2.2 SUpport/Of Minority Institutions 

A second set of programs provide targeted usiscance 10 institutions that servt (or historically 
have served) a high proponion of mitH,.riries. These efforts include: 

I ~ Support for "BeUs; Several. DoEd and NSF programs provide assistance to the 103 
historically black colleges and universities (*HBCUs"). Funds fOf these programs may be 

I used ror a variety of purposes - including programs w estabhsh development offices; 
strengthen physical, financIal. and academic structures and fesources~ purchase 
telecommWllcations equipmen~ establish outreach programs; and help HBCUs gain access 

I to private-sector fin3Jlcing, (Admisslons policies of these institutions are, of course. 
nondiscrimimltory.) 

I • Support for Hispanit ..Srning and Minorjty~Strving Institutions; DoEd'sHispanic~Servjng 

I 
Institutions Program makes grants to institutions with an enrollment of at leas1 25% Hispanic 
students (of which 50% must be low~jncome. fim generation college students and an 
additional 25% must be low~ineome or first generation college sWdents). One component, 

I 
the Strengthening institutions Program. makes ,grants to institutions W'ith at least SO percent 
minoriry student enrollment (0 enable these institutions to ex:pand and improve their capacities 
to serve minority and low~income students, 

I 

I 

DoEd also administers .a number of major programs for individuals with special needs. including 
programs for individuals with disabilities and for individuals wit~ limited proficiency in English. 

I 
• IDEA:' The .Individuals Wlth Dlsabllmes Educatlon Act ensures that all children with 

disabilities have availabl~ 10 them appropnale public education designed to meet their unique 

I 
needs_ This is accomplished through formul. grants to states, 75% of which 1S passed 
through to local education agenCU'1, and through tompetit1ve grants for tesearch. trainIng. 
demonstration, and technical ti5l$l:&nCC 

Tht Rth-"b Act: The primary p-urposn of the Rehabilitation Act are fo (1) provide 

I vocallonal rehabihtation serviCes to Indl\(l:du.aJs with disabilnies to prepare for gainfui 

I 
employment, (2} provide independent hVlng servICes 10 individuals with severe disabilities 
to enhance their mdeplffidence. prodUCtiVity, and quality of life; ()) Increase the number of 
qualified petsonnel who- are framed to dehver rehabilitation services: and (4) conduct 
rehabiliu,tion research. 

I 
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I 
I • LsnetUlu=Bsleted Programs; The Department alsQ supports a numb~r. ofprograms ~ar£eted 

'. 
;;; students with lImited proficiency in English. Th~se include the Bilingual Education Act 
(which is dedicated to expanding the capacity of 51:11001 districts to educate these students) 
and the Migrant Education Program (which provides funds for States for supplementary 

, education services for the children of migrant agritultural workers IU'Id fishermen.) 

I 10.2.4 Efforts to Ensul't! Access 

Finalfy, apart (rom programs directly or indirectly supporting training or outreach for indi~jduaJs.

I DoEd and the NSF also undertake broader activities that {unher equal Opportullity for 
traditionally underrepresented groups. These efforts include: 

I • WEEA; The Women's Educational Equity Act Program promotes gender equity in education 
by making grants and awarding contractS to educational agenctes for research and 
development or strategies to support gender equity and for projects that implement effective 

I gender equIty policies and programs in schools. Relatedly, the NSF's Women and Girls 
Proeram also supports programs which develop and implement gender equity policies from, 
the grade school level through the graduate school level, 

I 
I 

• Advisory Attivitin: Many DoEd programs estabJish advisory or governing boards, councils, 
or panels and in many cases, the membership of these entities is specified (or diversity is 
encouraged) based on race, gender, or disability. For ex~mple. Goals 2000 requires that local 

I 
improvement plans be developed by a panel that is "representative of the diversity of students 
and the community with regard to race, language. ethnicity. gender, disability. and 
socioeconomic characteristics," 

I 10.3 Performance & Effects 

I Relatively few of these programs have been formally studied or reviewed, The more significant 
efforts include: 

I HReus:: Since their creatlon in 1965. the programs supporting HBCUs have never been 
thQroughly evaluated; however, in FY ]995. Congress appropriated SI million to evaluate 
suppon for HBCUs. 

I 
I The I~E~ pro:ram h~ been closely examined. and the conSensus view is that this program 

has sJgmficattily tontnbuted to a steady decline in the dropout rale for children Mth 
disabilities and an increase in their graduation rale, over the past five years. The number of 
children served and the number of teachers servmg these children have also Increased, 

In 1994, the GAO issued ft forma] evaJuation of the WEEA, Its primary finding was that the I • 

WEE A program supponed direct servIces to ft small number of girls and women; the GAO 
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I 
I recommended that program resources be devoted to eliminating systematic inequitable polides 

and' practices in schools, 

'. Heahb Professions: In 1994, the GAO also reviewed the various HHS programs intended • 
to increase the representation of underrepresented groups in the health professions. 
Emphasizing that data in this atea are inadequate, the study found. in relevant pan, that: 

I The representation of African~Americans. Hispanics, and Native Americans In health 
education and p'ractice 1s inc.reB;Sing.

I Evidence that this increase Will improve access to care In undeserved areas is 
"inconclusive, " 

I "Evaluations _" have not conclusively linked these programs to changes in the supply. 
distnbution, and minority representation of health professionals," 

I • However, as regards the importance of remedying the problems of under~represenration in the 
health professions and various research fields. HHS credits several far more- thorough

I published studies and articles referenced only in passing by the- GAO. These studies jndicate 

I 
that: minoriry health professionals are considerably more likely to work in undeServed 
tommuniries;91 "bedside bias" towatd minOrity patients is more IikeJy to occur in institutions 
where there are few minority prof¢ssionals~9J minority researchers are- more likely to bring 
special sensitivities to medical research problems relating to minority populations and 

I 

I 

I t; Institute of Medicine. Balancing tht Scales of Oppol1unity: Ensuring Racial and 

EthniC DlVtrm,), in the Htaillt Projtssions, p. 16. Huckman. Beverly B. and Ranenbuty. 
Bruce, "The Need 10 Bring More Minority Students into Medicine" American Medical News 

I . " 
35 (29), p, 39-41 (l992); Nickens, H,W .. -The Rationale for Minority-Targeted Programs In 
Medicine tn me- 1990:s," Journal of Iht Alntrican Medical Association, 267 ()7)~ p, 2390-9S 
(J 992), Council on Graduate MedICa.! EdUCAtion, Third Rep,""'L' Improving Access 10 Health

I Care Through Physician Workforce Rejorm Dlreclions JOt the 21.1; CCnlury, p, 13, 19-21 

• 

(1992) . 


9"' Na.uno. Sonia. '"Treating Doctors for Prejudice; Medi'tal Sc;hools Are Trying to 
Senslilu Students to 'Bedside Bias...• Los Angdts Tim,!s, Dec, 20, 1993; Blendon, Roben J.• 
Aiken, Lmda R. freeman. Howard E., and Corey, ChristOpher R.. Access to Medical Care for

I Black and White Americans: Journal o/the AIn~rican MtdicaJ Association 261 
p. 280 (1989) • • 
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I 
I communities·... and minority professionals are more likely.to provide training and mentonng

• " 's .
to members of mmonty groups. 

I 10.4 Concerns & Complaints 

I These programs: have generated little controversy and few complainlS. Typical of the isolated 

objections are: 

I • An East Indian student filed • Titl~\'l complaint against Marquette University regarding its 
Minority Engineering Scholars Program. which was funded through NSF's Research Careers 
for Minority Students (RCMS) program. The student charged he was discriminated against

I on the basis of his nationaJ origin. NSf had earlier determined that Asians were nat 

underrepresented in sciences and engineering (but that"American Indians, Blacks. Hispanics. 
and Native' Pacific Islanders" were). Accordingly. the Departtnenl of Education's Office for

I Civil Rights (OCR) found insufficient evidente of 8 Tide VI violation, OCR reasoned that 

• 
the NSF was authorized by Congress to devise programs to increase minority participation 
in science and engineering., and thus that the RCMS program was not in violation of Tide VI. 
From a broader perspective. OCR's findings reflect the understanding that tying benefits to 
group membership is not an end in itself. bur must reflect the central policy purpose of 

I 
opening opportunity to groups by virtue of their underrepresentarion. Moreover, tn as much 
as a race"consclous program must be narrowJy taiiored to serve the compelhng national 
interest in removing barriers and broadening participation in critical research sectors. that 
failoring must recognize wnen a specific: minority group is no longer underrepresented . 

I 
• The HHS Scholarships for Disadvantaged Stude.1S (SDS) program provides granlS to 

institutions to support the recruitment and training of disadvantaged nursing students (and 
does so without a preference for race ot gender). SDS regulations published In 1991 require 
that. in ordcr to qualify fOf SDS assistance, an institution must have at least one minority 

I faculty member. Wichita StAte Univcl"$ity's application for an SDS granl ~as denied because 
it did not have any minority faculty, A faculty member from the University wrote to Senator 
Dole, who fOrv.'arded the letter 10 HHS. ' 

The Department replied that the minority-faculty requirement is tmplicit in the authorizing 
legislation, which requires that a quahfytns Institution have a program "fot recrultmg and •

I 
I >U Lillie-Blanton. Marsha and Hoffman. Sandra C"" "Conducting an Assessment of Health 

Needs and Resources in a RaclaliEthnu; Mmonry Community," Health Services Research, 30 

• 
(I). p. 229 (l99~,). This article references the Tuskegee Institute study as leaving a legacy of 
mistrust. particularly m Afncan AmertCM tommunitlcs. of research. ' 

,~ institute of Medicine. Op. Cil .• p. f9; COGME. Op. Cit.. p. 29., 
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I 
I retaining minority faculty.*- 11 is HHS' vie~ that an in~~tion c:~o<t "retain" min~n~ 

I 
faculty unless it has minority facuhy; that In a c:ompennve ~phcanon progr~, 11 IS 

reasonable to take past :;ue<:CS$ al Te-cruiting minority faculty as eVIdence of comml~ent to 
serving minority students effecrively~ and that 181 other institutions were able 10 s~n:sfY ~hlS 
eligibility condition. The faculty member argued that institutions that are Interested m s~rytng 
disadvantaged students sometimes lack the financial resources to compete for "quahfied"

I minority faculty. 

.. During a subcommj~oe hearing. ~ne Representative asked the A.SSlstant Secretary .for

I Postsecondary Education why the Depamnent supports HBCUs, wbu:h the R.epresentanve 
characterized as segregated institutions. The witness responded that (i) these institufions are 
open 10 all students: (ii) Congress chose to strengthen these institutions because of their

I unique roJe in serving populations who were historically denied access to postsecondary 

I 
education because of their race; and (iii) the statutory definition of HBCU does not require 
a scnooJ to have a predominantly African"American student body in order to QualifY as an 
HBCU. 

I 10.5 A No.~ on Minority..Tareeted Scholarships 

I Minority~targeted scnolar~hips tnc:lude both (i) schohuships for which minority status is the only 
requirement for eJigibiHry (i.e., where minority status is a necessary and sufficient condition) and 

I 
(ii) scholarships for which minority $latus is one ofseveral requirements for eligibility (i.e .• where 
minority status is a necessary but not sufficient condition). When public resources or institutions 
are involved, such programs are subjec1 to, strict constitutional scrutiny under Adarand and 
previous caselaw. . 

I 10.5.1 Currenl U$e 0/ Minorlt;y-t4rgdeJ ScJwlol"$hips 

I The GAO, in a 1994 study found thaI at the undergraduate level. scholarships (from aU funding 

I 
sources) for which minority starns is the only requirement for eligibility are rare, accoumjng for 
Jess than ().2j·;. of all scholarship monics; that scholarships for which minority status is -one of 
several requirements for eligibility represent about 3% of scholarship monies: and that 

I 
scholarships ror which minonty status lS one factor among many considered are somewhat more 
common. On the other hand, DoEd offtcials note that there are countless scholarship programs 
which are limited to white students. at least de jacto. because of some condition on family 
ortgins., membership in some $Oc:itJ or fraternal organization, fami1y affiliation with the particular 
school; etc 

I 

I 


.. 42 U.S.C. § 293a(b)(2) 
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I 
I A few GAO case studies illustrate the use of minority~exctusive and mjnority~designated 

..holllTships: 

I '. At a small public college, less than one percent of the student body is: minority. The schoof 

I 

initiated minority-targeted scholarships in 1972, paying the difference between in-state and 


. out-of-state tuition (about 53900). The school believes these scbolarships are useful, 

particularly for recruiting minorities from out·of..state (the State population is 95% white). 

Reacting to the Bush Administration's 199) policy. questioning: the permissibility of minonty­
targ¢ted scholarships; the sc:hool suspended its program; as .a fCsult, in ~,99~ only one minority

I student received assistance (compared to the usual S or so students). . 

• At a private law school, the student body is E% minority. Nearly half of the minority 

I students receive minority ..targeted aid. The school initiated minority.targeted scholarships in 
1984 as pan of a broader minority-recruitment strategy; the effort has had significant effects: 
the minority representation has risen from 2% to 8%, School officjals consider the

I scholarships "vital" because (i) they signal the school's seriousness about diversity, and (ii) 
they allow the school to compete with other schools in order to achieve dIversity benefitting 
that institution."

I 
I 

." At an undergraduate school of a priv81'C: university. the student body is 14% minority, Half 
of these students receive minority-targeted assistance. The school's program (established in 
1970) serves students from "disadvantaged" backgrounds based on financial need, Each year 

I 
the program serves a few needy white srudents - officials offered the example of a srudent 
w"ith two blind parents. The program has been successful at recruiting minority students: in 
1969. minorities accounted fOf 2 percent of the studeru body. in 1989, they accow1ted for 

I 
l6%, When fmancing for the scholarships declined briefly in 1972, the number of Afric8JJ­
Amencan students dropped by more than 50-.4" 

• 
10.5.2 Federal Polic}' 

I 
I In laiC 1990, organizers of college football's Fiesta Bowl pledged to set aside certain proceeds 

from the game to eSlablish minority-wgeted schola.rships at the participating schools. The Bush 
Admmlstratilln's Dcpanmenl of Education announced that such scholarships might be illegal 

I 
under Tide Vl However, after • lengthy review and public comment, the Department. in 1994, 
promulGated new policy gUlddlfte$ regardmg how Tale VI would be applied to minority~targe1ed 
SId, Those rules permtt the use of face as .. condllion of eltgibility for financial aid in order (8) 

I 
 "" Sec "Hlgher Educailon Information on Mmonty*Targeted Schoiarships" 
 United States 
General Accountlt'lg Office, Pp 68~71 (IQQ4) . 

I 
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I 
to remedy past discrimination or (0) to ~romote diversity, provided the measure i"s narro~I):I tailored. A measure is "narrowly tailored" sf (1) race~neutrai means wo,uld have been meffec~1\ e, 
(2) a Jess extensive of intrusive USC: of race would have been incffcctJye~ (3~ th.e' meas~re. IS of 
limited e.tent and duration, and is applied in a flexible manner; (4) the ,"stnunon penodlcally 

I 
I reviews the continuing need for the measure~ and (5) the effe~ on nonbeneficianes IS suff'iclentiy 

smaJl and diffuse so as not to \lfJduly burden thelT opportunity to receive financial aid, OoEd and 
DO] believe these guidelines satisfy the constitutional tests estabhshed by the Supreme Coun. 

A number of schools:have been working with the Department of Education to tailor -their 
scholarShip programs to the. Depa.rrment's 1994 guidelines which ~alled for race~based 
scholarships to be periodically reviewed to access their continuing justification and to detennine 
whether less ractally e~dusive means can achieve diversity goals. For example. a community 
coUege in Florida funded scholarships fot minority students when the school was 80 percent 
white but the school had not reevaluated its scholarship programs to access whether consideration'.

I 

of race was still wananted. After meering with the Assistant Secretary of Civil Rights, the $Ohool 

I agreed to adopt radally nuetra1 need~base scholarships as a method to continue achieving 
diversity in the student body without considering race. 

I 10.5,3 Additional ObsUvaJiolU 

In genetai. the Department of Education believes that there is ~ virtual consensus within the 

I 'higher~education community that minority·targeted scholarships are essential to meeting schools' 
diversity and remedial needs. and thai race~neutr&l approaches will not always be reasonably 

I 
 effective. 


To redress the lingering effects of past discrimInation, the University of Maryland established a 
merit~based scholarship program (the Banneker scholarship program) for which only African~' 

I 
I Am-encans are eligible. An HIspanic student challenged 'the constitutionality of this program and 

a diStrict court rejected the challenge. emphasizing that the program was a nanowly·Yaiiored 
remedy for past discrimination, However, in Pcdheresky v. Kir'Wtln. 1OO the Fourth Circuit 
overturned that decision; the Supreme COt,lrt declined to review the case. 

• By denying the University's requtst, the Supreme Coun merely declined to hear the appeal 
requested b)' the University of M.a.ryland tn the Podberesky case. It neither ruled against race~ 
targeted scho~arships. nor affirmed the dKJ$lOn of the: Fourth Circui1 Court of Appea.ls that the 

I 
I ~niversity had not submitted suffiCient eVldence: to justify the Banneker scho1arship program a1 

Issue. The Dcpartmenl of Eduutlon's poll1;)' on race-targeted student financial aid has not 
changed as a result of the Supreme Court't recent &CIlon Race-targeted student aid is legal in 
many circumstances as a remedy for past dtScnmmattOn or aa a tool to achieve a diverse student 
body . 

.., 38 f.3d 147 (1994), cen. denoed, ll5 S Ct. 2001 (1995). •, 
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I 
I On the other hand. responding to the controversial nature of race-targeted scholarships. some 

institutions have modified their effons. At present, according to lUIS and DoEd, there are 
insufficient data to conclude that such approaches would be acceptably effective in producing the 

I desired remedial and diversity benefits. Despite the promising result in Colorado, without funher 
experimentation and research the risk is too great that nationwide adoption of such measures will 
dilute targeted resources at a rime of increasing fiscal pressures. Such research should be

I undertaken expeditiously to determine whether race-neutral alternatives will, in fact, work. 

I 
Finally, some observers have expressed skepticism 'about whether minority-targeted scholarships 
actually expand opportunity by "growing the pooL" These observers believe that universities are 

I 
simply bidding for a finite number of qualified minorities and that real growth in the pool will 
require far more investment in secondary and primary education. rather than simply financial aid 
at the university level. Defenders of targeted programs agree that continued efforts are needed 

I 
on the investment front. but argue that post-secondary education as a whole is far more inclusive 
than it would be without these affirmative efforts. The number of minority and women students 
prepared for and interested in further education may be influenced by the degree to which 
genuine opportunity is available and outreach is effective. 

I 
10.6 Conclusions and Recommendations 

I Do the federal government's affirmative action programs relating to education. health and 
human services meet the President's tests: do they work, and are they fajr? 

I 10.6.1 Conclusions 

I Does it work? 

I 
~ecause .education is so fundamental to virtually all aspects of social and economic opportunity 
m Amenca. the fe~era~ g.ovemment's affirmative action programs in this area seek not only to 

I 
deter and remedy dlSCrlmmatlon, but a1se to promote inclusion of underrepresented groups. The 
fundamental problem addressed by these targeted programs in HHS and DoEd is the continuing 
~nderr~presentat.ion of historically discriminated against groups in key professions and in 
~nslltutlons of higher edu~a~ion. Agency officials and experts generally agree that among the 
Impon~t .factors exp~ammg the underrepresentation are cU"ent discrimination. past

I dlscnmmollon. ~nd.t~e Imgenng effects ofthat past dlscriminalion -- including direct and indirect 
effects on both mdlvlduals and on institutions. 

I This problem remains a critical challenge because: 

Remedia.tion: ': g~eat many institutions and professions have never made an effective.

I bre~k. wah their hIStory of discrimination and exclusion. Whether one looks at the 
statistics on continuing illegal discnmination, at the report of the G/ass Ceiling 

I 
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I 
I C;omm;ssion, or at the glacial pace with which patterns ofhlswrica1 exclusion are reversed 

in specific settings. . 

I Opporrunity: Increasingly. educationai institutions nre the engj~es of opportunit),'. in the 
economy, and education is often the first rung on the opportUnity Jadder. Ensunng the 
inclusion of underrepresented groups therefore remains an invaluable tool for making the 

I promise of equal opportunity a reality. 

Wasting no talelfi~ As the President has stated. the competitiveness of our companies and

I economy depends upon building ~ inclusive economy so that we create the opponunlty 

I 
and encouragement owed every American to develop thetr talents to the ,fullest of their 
potential, and .use those talents productively. The inevitable result will be stronger 
families, businesses and C"ommuniries. Indeed, in science. higher education and severa) 

I 
other fil~lds addressed by Federal programs, studies project dangerous shonages oflalent 
ifwe continue to draw the ranks of those professions so overwhe:hning from among while 
males only. 

I 
I Quality: Finally. there is broad agreement that diversity is critical to the quality of certain 

institutions and professions. While higher education is the most familiar example of this, 
the biornedica1 and life sciences are another. Officials at HHS and Nrn point out that 
training and support for underrepresented groups IS one means, albeit very imperfect, of 

I 
providing a workforce of service providers .like!y to be concerned with Wldeserved 
populations. There is an added purpose. however. in ensuring that research agendas over 
time reOect the full range of society's needs: experts stale, for example, that participation 
of mmorities and women in blomedicaI research helps ensure not only that key questions 
are bemg addressed. but that the questions are even asked in the first place. 

I 
I The evidence as to whether these particular programs meet these goats is positive but incomplete. 

The participation of women and minorities at every level of education has dramatically increased 
in reeent decades; these programs have played a positive role in that progress. but it is: difficult 
tQ quantify how much of that Improvement is due to affirmative action, and how much to other 
societal and policy factors, The studies referred to above indicate that program effects have been 

I positive; however. they also suggest more work needs to be done, 

Is It fair" 

I We conclude rhat these DoEd and HHS programs have few adverse effects on nonbeneficiaries. 
and that In general the Cntlclsms raaed can be answered. Coneeming minorjty~targeted

I schoh\tshlPS. for example. DoEd eSllmates thai only 40 cents of every S1000 in Federal 
educational asslslance fundmg IS devoted to such targeted programs; tbey should be understood 
as a very mlOor element of an overall. ba.lanced, opponunity strategy addressing many needy 

I ~opulatlons and several nattonal purposes More broadly, lhese programs serve strong national 
Interests related .10 the effective remedying (If discrimination, root and branch. and the securing , 

I 
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I 
I of a full measure of opportunity needed to create strong institutions and a strong economy for 

the future. 

I 10.6.2 Rt.!com.m.endlltions 

I • Instruct the Office of Management and Budget to work with agency heads to ensure that each 

I 
agency has appropriate plans over rime to conduct continuing reviews on the effectiveness 
and fairness of any.program using race or gender as a condition of eligibility or as a key 
factor earmarking funds. . 

I • Instruct the Office of Management and Budget to work with agency heads to ensure that 
equal opportunity objectives and measures are included. where appropriate, in the 
implementation of the Government Performance and Results Act. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I , 
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1 J. Onn:R FEDERAL POLICIES: 


THE FEDERAL COMMUNICATIONS COMMISSION. 

AND THE DEPARTMENTS OF TREASURY AND ACRICULTURI 

I 
In addition to the various' classes of programs discussed above, there are a number of other

I federal efforts that are noteworthy. This Part discusses several such programs. 

I 11.1 FCC Proe-rams 

11.1.1 Policies & Practices

I 
I 

In 1978, after convening a conference on minority' ownership policies, the FCC concluded that 
the perspectives of minorities and programming directed specifically to minorities were 
inadequately represented in the broadcast media, and that adequate representation of minority 

I 
viewpoints was necessary for both the minority and non-minority communities. The agency 
determined that increased minority ownership of broadcast enterprises was needed to ensure this 
diversity of vil:ws and programming. (In Metro Broadcasting, LOL the Supreme Court later' reli ed 

I 
upon Congressional and Commission findings that minority ownership increased the diversity of 
broadcast programming.) The agency also determined that various other methods of encouraging 
more programming diversity that pre-dated 1978, e.g., consideration of minority status in 
comparative hearings, had not been fully effective. 

I 
I Since that time, the FCC has undertaken a number of initiatives. Most prominently. since 1994, 

in response to Congressional directive, the Commission has fashioned measures to ensure that 
smaller businesses, including businesses owned by minorities and women have opportunities to 
partiCipate in the auctions of persona! communications services and other new spectrum-based 
technologies. 

I A summary of the pnnclpal FCC poliCies and practices regarding minorities follows: 

I • Auctions for personal communications sen-ices: In 1993, Congress authorized the FCC 
to conduct auctions to award licenses for communications technologies which use the 
electromagnetic spectrum. Since Implementing this authority, the FCC has raised over $9 

I billion in auclion revenue for the U.S. Treasury. In authorizing the use of auctions, Congress 
directed thl! FCC to "ensure that ." businesses owned by members of minority groups and 

I 
LO) Metro Broadcasling v. FCC, 497 U.S. 547 (1990). 

I­
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1 
I women an~ given the opportunity to participate in the provision of spectrum~based servi(;cs. 

and, for such purposes, consider the use of tax certificates, bidding credits. and other 
procedures. ,,10: The FCC created bidding credits. taX certificates. and installment payment 

1 plans for women and minority-owned businesses in these auctions In order to overcome the 
problem of general lack of capital access by these groups. In the fourth auction, scheduled 
to be held in mid·199S, the FCC created special measures for smaller entities. with enhanced 

I measures for small businesses owned by minorities and women. However. 'these measures 
provided by the statu.t,e and FCC implementing rules were constirutionally challenged, and the 
auchon was initially-stayed by a federal court. That case was recently settled and the auction 

1 will take place later this summer. 

I 
Fearing addItional constitutional challenges to the fourth auction in the wake of the Adarand 
decision. many minonty- and women·owned businesses urged the FCC to modify its rules 

I 
by eliminating race- and gender~conscious measures, The FCC has proposed to do so, but 
the proposal would apply onJy to the fourth auction. The FCC plans to continue to explore 
ways to preserve race- and gender~based ruJes for subsequent spectrum auctions. 

I 
1 • Consideration of minority status .in comparative broadcast hearin,s: The FCC considers 

mtnority ownershjp in administn'uive proceedings to grant new broadcast licenses. Minority 
ownership is considered a plus in so*called comparative hearings. and weighed together with 
other relevant factors. These factors include diversification of oYlnership. proposed service, 

I 
past broadcast record, and effi(;ient use of frequency, This program was upheld by the U.S. 
Supreme Court in Metro Broadcast;ng. For several years, the Commission's appropriations 
statute has prohibited it from re-examining this. policy. 

I 
• [((orcs tngtttd at women in comparative broadcast hearings! In 197&, the FCC 

extended to women~owned businesses its policy of awarding comparative credit in hearings 
to award new broadcast licenses. However. in 1992. the D.C, Circuit ~- in an opmion by 
Ihen~luds:e Thomas over a dissent by then-Chief ludge Mikva ~_ struck down the FCC 

I preference favoring women applicants In Lamprechr Y. FCC,lll} the coun found no 
correlation demonstrated by the FCC berween women ownership and diversified 
programming The FCC has not attempted to reinstate this gender-based preference, 

I • Dt51rtU salt poEity· Under lhts polley .• broadcaster whose license has been designated for 
revocation or whose renewal has been denied can assign the license to an FCC.approved

I mmoruy enterpnst. and thereby aVOid the other\fflse applicable transfer resnictions. The 
purcbase pnce by the mmonf)" enury must not exceed 75% of Ihe fair market value. This 
poltcy has had a'mlnuscule Impact because vcry few stations are subject to distress sales. and 

I 
I 

I~; 

47 (;.5 C IlQ90)(4)(C), (0) 

'" 958 F.::d 382 (D.C C" 1992) 
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I 

I they lend to be smaller radio stations" For several yem. the Commission's appropriations 
.. . .. lb· I· Th· r was also upheld b\' .he statute has prohlbJted It from re ..exarrunlng IS po JCY. IS po ley ~ 

U.S. Supreme Coun in Metro Broadcasting. 

I • Tax certificate policy (the nViacom" issue)' Under FCC's tax certificate pohty (carried out 
pursuant to §. 1071 'of the Internal Revenue Code j j)4) and the Commission's current

I appropriations statute, an owner of a radio or television station can sell to a minority ..o~ed 

I 
enterprise (the mino~ty buyer must maintain both legal and actual control over business 
operations), and mereo}, defer capitaJ gains andlor reduce the basis of c~rtain depreciable 
properly. This program often lowers the price of the station for a minority buyer, thus 

I 
overcoming the general problem of lack of minority access 10 capitaL This program was the 
one most frequently used in the transfer of licenses to minorities. In the fall of 1994, the 
FCC proposed reforms in the § 1071 program. Before the issues could be fully explored, 

I 
Congress in April 1995 repealed the authorization for this program. attaching the repeal to 
an unrelated provision" 

11.1.2 Perfomuznce & Effects 

I 
I Until Congress authorized the use of auctions to award new personal commWlic3tion services 

licenses. the FCC had given away licenses for free:, , The FCC believes that absent affirmative 
measures to foster participarion by small minority- and women~owned businesses, the use of 

I 
auctions to award licenses would have erected a formidable new barrier to their participation in 
the telecommunications revolution. affecting an Industry which is owned almost exc:iusively by 
non~mjnority white males. 

I 
We now have some data concerning partiCipation by minority and women owned businesses in 
auctions for licenses to provide communicattons services. three of which bave already occurred. 

I 
In the first auction, which attracted very high blds for a small number of natiomvide licenses, no 
women~ or minority-owned businesses won However. in the next auction, which Involved 594 
local licenses for much smallet bids. mlncnr), bUSinesses won 23 6% of the licenses and women­

I 
owned businesses won 38.2% of the licenses In hghr of the results of the first auction, the FCC 
made some changes in ils S):'Sltm of benefIts for these gtOUPS, and in the \turd auction, which 
involved 30 licenses fOl iarge regIons, apiJroxlmately )~% of the licenses were won by women­
and minorit'j-owned businesses h1' 

I Although the FCC has been bANCd b~' Congreu In recent years from utilizing its funds to 
evaluate cenain of its minomy broadcUl o1471euiup programs, existing data and anecdotal 

I 
,~ 26 U.S.c. § 1071. 

, I(j~I FCC• "Representation or MinorIties and Womtn Among FCC Auction Winners" 
(4117195). . 
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• 
I evidence demonstrate that the FCC's efforts have encouraged a marked increase in the percentage 

of minority~owned broadcast and cable television systems. In 1978, O.S percent of all .Iice~~es 
. were minorify~owned; today, 2,9 percent are, The FCC has testified that most sales to mmantlcs 

I occurring after 1978 would 1101 have happened without its § 1071 tax certificate pohcyu,* 

The vast majority of existing minority broadcast owners have utilized tax cemfic81es a1 some 

I point during the past 15 years. In 42% of these cases. licenses were later transferred. 'With an 
average holding period ~f four years; the FCC says that this is not an unusually short tIme for 
this industry. The data show that the great majority of tax certificates have been used to acquire

I relatively small radio and television stations, lor The FCC believes that the program has nOI been 
abused. either through the use of sham "mjnority~controUed" companies or through the rapid 
flipping of licenses by new minority owners, 

I 
I The licensing of new telecommunications technology raises policy considerations distinct from 

I 
the § 1071 program. because there is no link between ownership and diversity of viewpoints 
expressed, However, the FCC beJieves that the licensing of new telecommunications technologies 
creates M unprecedented opportunity to provide small minority- and women-owned businesses 
meaningful opponunities to participate in this rapidly expanding sector, In addition. obtaining a 

I license in these auctions merely gives the winner the ability to try to succeed in a highly 

I 
competitive field, 'Finally, FCC officials believe that its program to enable women and minorities: 
to bid more suc:cessfully in these auctions has resulted thus far in increased revenue to the United 
States Treasury through an inctease in the number of biddets, 

During recent Congressional consideration of tax legislation. the FCC proposed a number of 
reforms of the tax certificate program benefiting the sellers of broadcast Hcenses to minorjty­

I 
I owned and controlled entities. The fCC proposals would have limited and targeted the tax ' 

benefils_ The Administration indicated in testimony and In negotiations on Capitol Hill thai it 
favored such reforms rather than tOtal repeal of the provlsion, Nevertheless, Congress has 
repealed the JHoYlslon, and done so retroactively in order to reach the multibillion dollar Viacom 
transactIOn. 

I 

I 

I 

II)(, Slalcmenl of William Kennard, General Counsel of the Federal Communications 
CommiSSIon, before the Senate CommIttee on Finance, March 7, 1995. at 10~ Statement of 
WIlliam Kennard, General Counsel of the Federal Communications Commission before the 
House Commmee' on Ways & Means. Subcomminee on OverSIght. Jan. 27, 1995 al 1 L 

I un federal Communications CommlSsion, "Summary of FCC Tax Certificale Data," at 4 
(D... as of 2128/95). 
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I 
I This Tep~ is significant because the FCC believes that the § 1071 program was by far the best 

method to increase minority ownership of broadcast. cable. and satellite stations, and thereby 
achieve diversified programming. Because of a general lack of access to capital and limited 

I publicity regarding sales of existing Stations. minorities have failed to achieve Increased station 
ownership without the tax certificate program. 

I The question of minority and women ownership of broadcast. cable. and satellite stations will be 

I 
I 

quite important in the near future because the technology in this industry is rapidly changing. 
transforming the meaning of "broadcast." Congress. the Administration. and the FCC win haveI to address the lssue of whether the current station owners will simply be allowed to transfer then 
o'Wnershlp and >control to the new technology, and thereby . largely retain the current ratios of 
ownership. ot whether an entirely new system should be adopted that would open the market to 
a broadening of opportunity and pattitipation. (Commission staff state that some proposals for 
allocation of the new digital HDTV spectrum threaten vinual elimination of low power television 
stations. which is one of the areas in which there has been a higher percentage of minority 
ownership.) 

I The Commission remains committed to diversifYing o\>.nership in the telecommunicatjons 

I 
industry in both tbe broadcast sector, where fonnat diversity is critical, and in non~broadcast areas 
ofemerging technologies. \ionen the Commission believes that entrepreneurial opportunity in new 
mdustries is likely to be dominated by esta.blished firms. to the longer run detriment of the 
industry and the economy as a whole. 

I 11.2 The Treasury: Minority Bank Deposits 

I 11.2.1 Policia .{ Pn.u::rices 

Pursuant to Executive Order 11458. promulgated in 1969. 'he Treasury Department administers 

I a "minority-owned bank deposit" program in which these banks receive special consjderation to 
aCl as depository institutions holding cash ror federal agencies. as long as no increased "ost or 
risk for the government results This is a totally volun1ary program through which the Treasury 

I Depanment encourages federal agenclcs and private enfities to use minorjty~()'WTled financial 
lOStltutlOns; The most importanl element of the program is the deposits made by bUSinesses for 
federal tax p3~'menlS

I 1L~.1 Program 'E:ff~ctl Dlla FUlun 

I 
I ~ro:n ~991 duouSh 1994, the amount of S\lch deposits made in minority ..ovmed financial 

IOSUtutlOns ranced fro:n a high of 2,8% of the total, to a low of 2.1 % (wbu:h was $2] billion in 
1994). These deposlIs were made In 117 minority-owned financial institutions 10 J994 
approXImately I % of the total number of Instltulions receiving such deposits. (The Treasu'; , 
Affinnaliw: AClJolf Review' Rcpon 10 the Prcs.dufl 

I 
p.9J 

I 



• 
I Depanmcnt does not have data showing What percentage of federal agency deposits are placed 

in minority..owned banks under this program.) 

I This program had considerable potential for minority-owned institutions because the Treasury 
Department. federal agencies. and private entities have wide discretion in choosing which 
financial institution to use. This potential was never realized as the prior two Administrations

I largely ignored the program_ 

This program in the near future will have much less value because technology win soon sharply 

I increase direct electronic deposits of taxes by businesses; thIS Mil elimmate the need for a 

I 
financial institution in the middle, and will save considerable money for both businesses and the 
Government Consequently, the massive tax depostts currently being made in both mmority. 
owned and other banks: will decHne sharply. This technological advance will have a particularly 

I 
adverse impact on minority-owned financial Institutions because many of them had become 
partially dependent upon the federal tax deposits. The program also has limited utility for federal 
agency deposits because the Treasury Department. as a policy matter, prefers not to have agency 
money deposited outside the Treasury. 

I 
11..3 A:riculture Proerams 

I 
I Pursuant to a statutory requirement. the Department of Agriculture gives preferences to "sotially 

disadvantaged" persons in the sale of farm properties. and sets aside loan fWlds for farmers in 
this group. These programs have not generated much controversy recently,' although a prior 

I 
version of the f'arm sale program was severely criticized. by the U.S. Court of Appeals for the 
fifth Circuit in 1993. because It pronibited a non*mmQrlty fanner from purthasing a particular 
fannIN , 

In the A'griculturat Credit Act of' 1987, Congress required the Secretary of Agriculture to establish 

I "annual target participation rates:. on a county wide basis. that shaJi ensur~ thaI members of 

I 
socian~ disadvantaged 8rou~:s 'i4,'lH rec-ewe loans made or insured (under Ihe statutory scheme). 
and wtIl have the opponUfllt}' to purchase or lease inventory fannland."l09 Congress further 
provided in 1992, thai "soeially dIsadvantaged group~ means "a group whose members have been 
subjected to racial. ethnic, or gender preJudu:e because of their identity as a member of the grol,Jp 

I 
I 
 .. 101 See Moore \'. US Dtp"nm~1tI of AKnc,,/ruf"C, 993 F.2d J222 (5th CiT. 1993) 


I 
( On.e wonders what substantial relation 10 an Important Interest is satisfied tn operating. if 
th~t l~ wha: happened, a government program for the sale of agricultural land with a racial 
cmenon thiS crude") 

, ,.. 7 U.S.c. § 2003(.)(1) 
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I 
I without regard to their individual qualities,,,IIO Thus, "socia1ly disadvantaged" now includes 

minorities and women. 

I The Department of Agriculture obtains farm propeny when farmers defau~t on government loans .. 
Once former owner preservation rights are exhausted, the agency sells Its farm propeny for a 
specific assessed value. When the statutory scheme was created. the agency set aside s~eci~1C

I farms for sale only to socially disadvantaged farmers, depending upon the number of mmonty 
farmers in a state. This, program did not work well in increasing or stabilizing minority farm 
ownership because properties that were set aside for minorities often were not in the. right 

I location for purchase by a willing' minority buyer. 

Given this failure, the agency abolished the set·asides in 1992, and substituted by regulation a 

I preference system instead. Under the current program, a farm is put up for sa1e at an appraised 

I 
value, and any of the preference groups described in" the regulations can apply to purchase. The 
sale is made to whichever prospective buyer is in the highest preference group. These groups 
are, in order: sociaJly disadvantaged "beginning" farmers, all other beginning farmers, socially 

I 
.disadvantaged family farmers. all other family farmers. (Congress has been trying 10 boosl the 
number of new family farmers in recent years.) If there are no qualified buyers from these 

I 
preference groups, the agency attempts to lease the farm to these same groups. If there are no 
interested parries, the farm is sold 10 a non-preference buyer. which is usually 8 large, corporate 
farm business. 

There has been little criticism of the current preference program. largely because there have been 

I relatively few farms sold to socially disadvantaged buyers. In 1992, only 2.7% (24 out of 889) 

I 
of the farms sold went to socially disadvantaged individuals. For 1993, this figure was 2.6% (33 
out of 1244); and for 1994, it was 4.7%. (53 out of 1120). The agency expects the sale figures 
to increase in the future as women farmers are now considered socially disadvantaged. There is 
some cost to this program because it would likely be less expensive if the agency did not acquire 
property in the first place. 

I This program also contains a loan component under which a percentage of loan money for farms 
is set aside for women and minorities. Although the amounts vary considerably from state to 

I state, the agen(:y roughly estimates that about 10% percent of the funds available nationally 
dunng the lasl several years has been set aside for socially disadvantaged farmers. This aspect 
of the program has led to resentment recently as the agency has exhausted ils generally-available 

I farm loan fund!;, but had funds available for loans to socially disadvantaged farmers. 

USDA offiCials repon thallhe Justifications offered for these programs over the years have been 

I ~ever~1. M~y observers have argued that government policies and practices in the past operated 
In a dlscnmlnatory fashion and dimimshed the opponunities available to minority farmers. ~ome 

I , "" 7 U.S.C. § 2003(d). 
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I 
I observers stress b;oader problems of discrimination in the rural economy -- access to credit. for 

I 
example. Still others simply observe the sharp declines in the numbers of minorities engaged in 
fanning, and argue that true integration of rural and economic life will be improved if something 
can be done about this underrepresentation. 

I 11.4 Conclusions and Rec:ommendations 

I Apart from the principal' areas discussed in earlier chapters. Congress has created a number of 
affirmative action measures scattered across the government in order to respond to problems of 

I 
unequal opponuniry and exclusion. Some of those sampled in this chapter have recently ended. 
or are scheduled to end soon. As a general matter, however, the President should direct ag~ncies 
to: 

I • Establish a process to review the effectiveness and fairness of affirmative action programs on 
a continuing basis, using the principles described in this Report 

I • Ensure that every affirmative action program is reviewed, and proposaJs prepared to eliminate 
or reform any program that: 

I creates a quota; 

creates preferences for unquaJified individuaJs' 

I 
. . 

creates reverse discrimination; or 

I continues even after its equal opportunity purposes have been achieved. 

,.-:.. 
I 
I 
I 
I 
I , 
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I APPE1'lDlX A 

I 

July 19. 1995· 

I 	 MEMORA.."'DUM FOR HEADS OF EXECUTlVE DEPARTMENTS AND AGENC[ES 

I SUBJECf: Evaluation of Affirmative Action Programs 

This Administration is·co~mmJned {o·expanding the economy. to strengthening programs that 
support children and "families. and to vigorous. effective enforcement of laws probibitingI 	 discrimination. These commitments reflect bedrock values - equality, opponunilY. and fajr pJ.,y 
-- which extend (0 aU Americans. regardJess of race. ethnicity or gender. 

I 	 Wrule our nation has made enormous strides toward eliminating inequality and barriers to 

I 
I 

opponuniry, the job is not complete. As the United States Supreme Court recognized only olie 
month ago in Adarand Cons/rue/ars. Inc, \" Peiia. "[tJhe unhappy persistence of both the 
practice and [he lingering effects of racial discrimination against minority groups in this country 
is an unfortunate reality. and government IS not disqualified from acting in response to ic" This 
Administration will contlnue to support affinnarive measures that promote opponunhies in 

I 
employment. education and government conuacung for Americans subject to djscrlmination or 
its continuing effects, J1I every instance. we will seck reasonable ways to achzeve the objecti\'es 
of inclusion and antidiscrimination without specific reliance on group membership. BUI where 

I 
Our legitimate objectives cannm be achieved through sucb means, the Federal Government will 
continue [0 support lawful consideration of race, ethnkity. and gender under programs that are 
flexible. realistic. subjecl to ree\'aluation. and faiL 

I 
Accordingly. in all programs you admimster thai use race, ethnicily or gender as a considenufon 
10 expand opponunilY or pro\'ide benefifs to members of groups that have suffered discrtmination, 
I ask you to take steps 10 cn!'ure adherence 10 the following policy principles, The pohcy 
principle~ :.Ire thai any program musr be ellminatC':d or reformed jf it: 

I {a) creales a quota: 

I (OJ creJte~ preference~ for unqualified individuals; 

I 
 cd! ,ontmue\ e\'en ufler Ib equal opponunilY purposes have been achieved. 

I In <.Idl.illlOn. the Supremr: Coun·~ rr:cenl dec ....on in j\darund Constructors v. Pe,ia require~ striCI 
~crutmy of Ihe Ju~ti(ic:Ulom, fOf. and pm\,i\lon'" of. il broad range of existing rJ:ce-based 
;/ff,rmaU\c ~':!lon pro~rarm.. You recently feCel\'ed a del~jJed legal analysis of Adarwrd from Ihe 

I Departmenr of JU"lIce, Com~iSlrnt Wllh thaI gUidance, I am loday instructing each of YOU to 
unLlen<.lke, 111 c(ln:-.uh-lIIOn with and purWilnl 10 the overall direction of the Attorney Gene"raJ. un 
evaluatIOn of program:. you administer [h.:J1 U!~e race or ethnicity in decisionrnaking. With regard 

I to progr..m~ that aCfecl more Ihan one :If!ency. the Attorney General shall determine, after 
con::,u,h"uon\, whICh agt'ncy :-.h:lll t .. h tht' le-ad 10 performing this analysis. 

I 

I 




I Using aU of the tools at your disposal. you should dev~)op any infonnation thot is nece~sa:,~ If' 

I 
evaJuate whether your programs are natTowJy tailored 10 serve a compelling interes.t. :1:' required 
under Adarand's suict scrutiny standard. Any program that does not meet the consiltutlonaJ 
standard must be reformed or eliminated. 

I 
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MEMORA..,\'DL'M 10 GEl'iERAL COUNSELS 

APPENDIXB 

I 	 U. S. Department of JU$!lce 

I 	 Office of I.qal Counsel 

I 

I 	 June 28. 1995 

I 

I From: 	 Walter Dellinger 

Assistant Allo....y General 

I ~: 	 Marand 

I 11Us memorandum set! fonh preliminary legal guidance on the implications of the 
Supreme COUll" """'n1 decision in Adarand CgnmuC!OIS. Inc. '. Peiia. 63 U.S ,L.W. 4523 

I (U.S. June 12. 1995); which held thaI federal aff'lttnatl •• action programs thaI use racw and 
ethnic criteria as a bas;' for dedsionmaking are subject to strict judicial scrutiny. The 
memorandum is DOt intended to serve as I defutltiv. Slatement of wbat Marand means for 
any particular aff'lmlative action program. Nor does il consider the prudential and policyI 	 questions relevant to responding to Adal'and, Rather. it is intended to provide a general 
overview of the Court'S decision and the new SW'Id.a.rd for asseuing the constitutionality of 

I 	 federal aff'lmlative action prugram •. 

I 
Our conclusions can be briefly summariaed. Il.lIaI:JIJ.!I made applicable to federal 


affinnative action programs the same standard of review! "stricc scrutiny. thal'CitY of 

Richmond v J A Croson Co" 488 U.S. <169 (1989). applied to Slate and local affinnative 

action mcasun:s ..- with lhe important ClVeaJ that. in this a.rea. Congress may be entitled to

I grealer deference than state and local govemmenu. Although Adanmd itself involved 
contracting. its holding is nOi corumed to t.baJ c:ont.clt~ rather. it is clear that strict scrutiny 
will'now be applied by the couTU in reviewina the federal govermnent's use of race·based 

I 
 criteria in health. «Iucation. hirin,. aod 0Iber program! ... well, 


The Supreme COUl'! ill AduJ,gd "'... careful II> di.!pel any suggestion thai it was 

I 
I implicitly holding u""""lIitutionai all federal atrll'tnltive action measures employing racial or 

.thnic classifications. A majority of the Justices rejected the proposition that • strict scrutiny' 
of aff'lmlati.e action measure. means 'nrict in theory, fwJ in fact.' and agreed that ·the 
unhappy persistence of betlt the pT>.ctia! aod the lingering effects of racw discrimination 
against minority groups in this country" may iustify tlte use of race·based remedial mea,ure, 
in certain circumstances. 63 U.S.L.W. at 4SJ), SJ:!: ill.. II 4542 (Souter, J., dissenting); ill..I at 4543 (Ginsburg, J" dissenting). Only toIo Justice, advocated positions that approach a 
complete ban on af'rmnative ,action. 

I 

I 


http:SW'Id.a.rd


I 
I The Court's decision leaves many questions open - including the constitutionality of 

I 
lhe very progrun at issue in the case. !he Coon did nOl diseuss !I' d.wl the two . 
requimn.." of strict scrutiny: the governmental interest underlymg an affumauve aCllon 
measure must he "compelling" and the measure must he "narrowly tailored" to serve that 
imereSl. A5. conseq""nce, our analysis of Adam!d's effects em federal action muS! be 

I based on Cwon and the lower coun deeisions applyi.n& strict sautiny to !We and local 

I 
progruns. It is unclt:ar, however, what differences will emerge in the application of strict 
scrutiny to affumative acti"" by the national government; in panicuiar, the Coun expressly 
left open the question of what def""""'" the judiciary should give to determinations by 

I 
Congre.. thaI affumative action is necessary 10 remedy discrimination against racial and 
ethnic minoriry groups. Unlike Slate and local gDvemmenu, Con""" may be able to rely 
on national findings of discrimination 10 justify remedial racial and ethnic classifications; i, 

I 
may nOI have to base such measures on evidence of diserimination in every geographic locale 
or sector of the economy that is affected. On the other ha.nd, as will> state and local 
governments under Croson, Congress may not predicate race~based rcmodW meaSures on 
generalized, historical societal discrimination. 

I 
 Two additional questions merit mention ar the outset. rU'Sl. the Coun bas DOl 


I 
resolved whether a governmental iJlStirution must have sufficient eviqence of discrimination 
to establish a compelling interest in engaging in race-based remedial action before it ta.kes 
such action. A number of courts of appeals have considered this question in reviewing state 
and local affumative action plans after CrolOn. and all< have concluded thaI governments may 
rely on "post-enactment- evidence - that is. evidence that the government did no;: consjder

I when adop'ing Ihe measu"" but that ",fleas evidence of discrimination providing suppan for 
the govenunent's detennination that remcd.W action was 'NlmlntCd at the time of adoption. 
Those courts have said that the government must have had some evidence of discriminaljon

I when instituting an affinnative action measure, but that il need not marshal all the supporting 
evidence at lhal time. Second, wbile Ada!j\nd makes clear that """edying past 
discrimination will in some circumstances constitute a compelling interest sufficient to justify

I race· based mea,u",s. tlle Coon did DOl address tlle constitutionality of programs aimed al 
advancing nonremedial objectives - such as prmnoting divenity and inclusion. For example, 
under Justice Powell's controlling opinion in icgems of [be Unive;aity or California v.

I ~. 438 U.S. 265 (1978). inc....,ing the racial and ethnic diversity of the student body at 
a university constitutes a compelling intereSt, because it enriches the academic experience on 
campus, Under strict scrutiny. h is un.a:nain 'Whether and in what .settings diversity is a

I pcnnjssible goal of affumative action beyond the higher education conte,1. To the extent 
,hal affumative aaion il used to fOSter racial and ethnic diversity, the govemmenl must seek 
$Orne further objective beyond the ."hievemen, of diversiry it.self.

I 
I 

Our discussion In this memorandum ptoceed.s in four steps. 1n Section J. we analyze 
the facts and holding of Adamd itself. the scope of what Ibe Coon did decide, and the 
questions it left u"""'''ered. Section n addresses the strict scrutiny standards as appbed to 

I 
nate and locaJ progn..ms in CroSOD and subsequent lower court decisions; we consadar the 
det.a..ils of both the cQrnpelling interest and the narrow ta.iloring requirements ClmQD 

I 
·2· 

I 



I 
I mandated. In Section m, ...c rum to the difficult question of how precisely the CroSQn 

standards should apply to. federal programs, with. focus on the degree of deference coun, 
may give 10 congressional determinations tbat affmnative actio~ i,5 w~ted.. F~ly. in an

I awendix, we sketch out • series of questions that should be conSIdered III analyzing the 


• 

validity under Adarand of fede:21 affmnaUve aruon programs that employ ""'" err edmic~)' 

as • ailerion. The appendix is imended to guide agencies as they begin tIIJ% process. 

I 1. The Adarand Case 

A. am 
I ,AdaranO involved;' constitutional ch.allonp to a Department of Transponalion 

I 
("DO!") program that compensates petSOIlS who roc:eive prime government contract' if they 
hire subcontractors certified as sma1l businesses controUed by "socially and economically 

.disadvantaged" individuals. The Ieg;slation on which !be DOT program is based. the Small 
Business Act, e:stablishes a government-wide goal for pa.n:icipation of such concerns af "ftO( 

I I." than 5 per<:enl of the total value of dI prime contract and subcontract .... ards for each 
fiscal year." 15 U.S.C. § 644(1)(1): The Act funher provides that members of designated 
racial and ethnic minority group. are presumed to be socially disadvantaged. 111. § 637(a)(5), 
§ 637(d)(2),(3): 13 C.F.R. § 124.105(1))(1).' The p~sump'lion is rebuttable. 13 C.ER, §§I 124.111 (c)·(d), 124.601-124.609' 

I 
 In MaraDa, a nonmmorilY firm submined the low bid on a DOT subcontract. 


I 
However, the prime contractor IWanicd the subcontract to a minority-owood fum that was 
presumed to be .socially disadvantaged; thus, the prime contractor n:ceived addItiOnal 
compensation from DOT. 63 U.S.L.W. at 4525. The nonmmority finn sued DOT. arguing 

I 
that it 'II.·a5 denied the subcontract because of I new classification, in violation of the equal 
protection component of the Fifth Amendment's Due Process Clause, The dinrict caun 
granted summary judgment for DOT. The Coon of Appeals for the Tenth Circuit afflITl1ed, 
holding that DOT's race~based action satisfied the requirements, of -intermediate scrutiny." 
whkh it detennined Wa.\ the appliable SWIdatd of review under !be Supn:... Coun', rulings

I 
, The followio, ptlups a.n:: catitled to die prellimptioa: AfriGatl Americau; Hi.puic; Aslan Pacific: 

I SubcootiM:ot Asian: aDd Native A.cDeri.R.c. .. Adanod. 63 t:.S.l..W, al ~2-C. This lin of ditible 
lfOuP' panjlelJ. ~ of lIMDy ft:dcnJ tJ'Ilnublrt ..:bOD PJ'OffUI'. 

I 
 1 DOT .bo U.ICI tbe .uboootnt:tor compcD&&tiov 1XK\I:haniulI in imp1emaulll' ttle Su~ 

TnDsporwioa aDd Uniform Reloc:atioc AniJt&ACtt Aet of 1911 C-STlJJt..A.A*), P!.Jb. L. No. 100-17. § 


• 
106!C;fI). 10J 5w. 14S. &ad lU luc.ceuor. the hl1t:rmodaf Surface Trar:uponatioa EfficicDCY Act of 1991 
CJSTEA"). Pub L. No, 102·240. J UXll(b), 105 $w, 1919·21. Both 1a"'5 j:n'Ovide that ~nolleu than 10 
perceOI~ of fucth appropri.tied ~Ddc:r "'tball be upended wit!! .lXIan bu.ioclJ COllCCflU owned and 
coolroUcd b~' lOCi&lly and ecDlIOmic:.alJy diudvl.CtAled iodividu.UJ,· STUR.M and JSTEA adopt the SmaJl 
BUSlnen Act's defin.ilioll of -$OClaHy lAd ccooomicalty di...avantqcd iDdivi-dual. '" iocludillg the lppli:able

I race~b.ucd presumptiofl.S. AdArud. 63 U.S.LW. at 4S2j. 

I 

I 
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I 

I 	 . in M<l!ll Broadcasting. Inc y. FCC. 497 U.S. 547 (1990). and Fullilove v. Klyunick. 4.18 

U.S. 448 (1980). .5sl: Adirand. 63 U.S.L.W. at 4525. 

I 	 B. Th. Boldin: . 

By' five-four VOle. ill 111 opiWoo wri_ by Justic= O'C_, the Supre .... Coun I 	 beld in Ailirarui that. Sllict scrutiny is .0111 the standard of oo.stitution.tl review for federal 
affumative action prognims. that us< racial or ethnic classifications as the basis for 
decisionmaking. The Coun made clear that this SW1dard applies II) programs thaI are 

I 
I mandated by COO8"'ss. as well as thos< undertaken by government agencies on theO' own 

accord. 63 U.S.L.W. at 4530. The Coun ov.rruled Metro BroadcaSlilll: to the extent that it 
bad prescribed a m"'" lenient SW1dard of revi.... for federal affll"llllllive action measures. 
Ig.' 

I Under Sllict scrutiny, a racial or ethnic classification must """'" a ·compelling 
inte""'" and must be "narrowly tailored" II) serve that interest. Ig.' This is the same 
standard of rev",'" that, onder Ill. Supreme Coon's decision in WIY of Richmond v. I.e..

I Croson Co.. 488 U.S. 469 (1989), applies 10 affumativc action measure. adopted by .state 
and local governments. It i. also tbC same standard of review that applie, 10 government 
classifications IlIat facially discriminate apjnst minorities. 63 U.S.L.W. 114529. 4531. 

I 
I 

In a jXlnion of her upinion joined by Chief lustice Rehnquist, Justice Kennedy. and 
Justice Thomas, J.stice O'COMor sought to 'dispel the notion that strict scrutiny is 'stria in 
theory, bUI f.tal in fa",'" when il comes to affumauve action. Ig. at 4533 (quoting 
FuUiloYJ:, 448 U.S. al 519 (Marshall. J.• concurring in !lie judgment)). While tbat familiar 
maxim doubtless remains true with respect to classifications that. on their (~, single OU1

I 	 racial and ethrtic minorities for invidious tn:atment.' Justice O'COMOr"S opinion declared rnaJ 
the federal governmenl may have I compelling inlercS! to Ict on the basi, of race to 
overcome the "persistence of both the practice and lingering effects of racial discrimination I 	 .gainS! minority grouP' in lhis country.· Ig. In lhi. respect, I.rue<: O'Connor's opinion in 
AiIi!llDd tracks her majority opinion ill CroW. There. tOO, the Court decUned to interpret 

I 
I 1 Justice O'Connor (&JOD, .",th Ulrec Oibcr Juatica) hAd di..enled in Metro Broadeanjnc aDd urI"' the 

e.doption of striet """"tlny ti the IU.Dd&rd of f'n ..... tot (~ Ittitmati\'C action mlCUl.u'e$. 

I 

• A clusifiwioc revlcwed woGtt i.atmPedtak lCNliDy oood only (i) Kf"VC Ie ·impol"tl.n'· 


C(tVCT'll!DCOW iot::nst &lSd (ti) be "",bftutjally reJa&od"' 10 «be Khievemcc! of tbat objectivc. Mru:2: 

Bro.ad!9ti,gf. 497 U.S. at 564-6S. 

I , ~. U". MsLatteblill v Florida_ 379li.S. tl4. 192 (964) (rat:iaJ &lSd ethnic claniflea1icIU thar 
lioClc out minoriliCli f01 did.voted tratmecl arc m almolt all cireum~ "1t'ftlevDt to oy 
l;Oru:tilUtionally ~lc ICJllladvc P'l1JlOK"'} tloterTJ.a1 qt.JottJions omined'); Lovin' v. Virtinil. lSS U.S. 

I I. II (I967) CThcre. is pateotly DO. Ic(itimatc o,"erndin, purpose independent of invidious: t'ti:.iaJ 
di.ssriminaliol'l wbisb justifies- rwt: I ..... tbat prohibl1cc! tnu:rraciaJ lXIuri.,a). 

I 
 • 


I 
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I 
I the ConSlirulion as imposing. flat ban on affumativ. aetion by Stat. aru:I local 8ovemments. 

488 U.S. at 509-11. 

I 
I Two memben of the Adarand majority, Justices Scalia and Thomas, wrote separate 

coru::uTrillg opinions ill whicb they took" more mince.t position. CotW"""t with his 
concmring opinion in Croson. Justice Scalia would have adopted a .....-.bsolut. 
constitutional bar to affmnarlve aetiOll. Taking issue witb Justice O'Connor's proposition 
that racial classifu:atiotlS· may be employed in cenain circumstanCeS 10 mnedy discrimination 
.gainst minorities, Justice Scalia Slated thai the 'govemmem .... Dever have a 'compelling 

I 
I ime",st' in discriminating on the basis of race to 'make-up' for past racial discrimination in 

the opposite direction.' 63 U.S.L.W. a, 4534 (Scalia, J., concurring in pan and concurring 
in the judgment).' Aecording 10 Justice Scalia, 'Ci)ndividwtJs wbo bav. been wronged by 

I 
unlawful ",cial discrimination should be mad. wbole; but under our Constirution th.... can be 
no such thing as .ith.r a creditor or a debtor I1Ioe. That concepl is alien 10 the ConstilUlion·. 
focus on the iildividual . . . ." llI. The compensation of victims of specific instances of 
discrimination through 'make-whole" reUef, which Justice Scalia 80cepIS as legitimat., is not 
affumative action, as that term is generally undemeed. Affirmative actinn is a group-based 

I remedy: where a group bas been subject to discrimination, individual members of the group 
can benefit from the remedy, .ven if they bave not proved that they bave been discriminated 
.gainst personally.' Justice O'Connor's IrCatment of aifmnarlvc aetion in Adarand is

I consistent with this understanding. 

Although lustice Thomas joined the ponion of Justice O'Connor'. opinion holding

I that the governmenl's interen in mireSlmg the effecu of discrimination can be s.uffidentJy 

f 
compelling 10 '.ananl the usc of remedial racial aru:I ethnic classifu:.ation., bc apparently 
agrees with Justice Scalia's rejection of the group-based approach to remedying 
discrimination. Justice Thomas stated mat the "government may not make distinctions on the 
bas,is of race," JIld that it is -In'clevant whether a government's racial classifications are 
draum by those who wish to oppress & race or by those who have a since~ desire to help 

.1 
I • Ie bis ~ concum:occ. JUflice Sc.IIJi.a uid lim be bcticyt:l tbat ..tbt:re is only Obr: eircun'll~ce in 

""'hieb the SW£! may act by l!£f to 'UMo Ute cffCCiHl'f put dilG1"i.mil:wiol'l'; ~ thIS j, ceu.u.ry to 
~limicate their OWl) m",otecuce of a 'yf1cm or vaJawft;1 taCw elu,ificaiiGA." 488 U.S, &l 524 (ScaJia.I J,. t;Oocurrio, in !be j\ldrmeru). For JtUtice Scalia. "(tlhis distiDdioD upltiu [the Supreme: Coun',) 
scboGI de.seIn:llbOO cua. )n 1lIbJcb frt tw] made plain tIw Sales ud 100&l.itia fOmetime.s have &r:I 

oblilatiGQ 10' adopt ~mcious remc:diea. JL The: ~ool dtRrrell1iol1 cues IJ"e C¢Ileta.lJy Dot tbou,bt

I of IS affirmu.iYf! -.::rioa cues, bo~. Outside of tbau OODttlt, Ju.uce Se.tJi. iDdiw.e.d lbal he belie\les 

I 
th&! -ia}r ICQ! 1t.ilen: S\a1e or Ioc:a.I actioD i. It iuue. only. lOCi&! I:met'lcocy riaio. to the leyel of 
imminent dao,er to life and limb. _ . C&D junify u uceptiO!) to tile pri.Deiplc embodied in tbe Founec:nth 
Amendmefllf uut our ConninnioD il coior·bliDd." w.. at SlL 

I 
f:iss: i..oeal 21. Shc:ef Metal Wortm' Inn Ao'p Y , EEOC. 478 U.S. "21, 482 {1986); Wy,.ot VI 

h:ktpn.Bd of Edu~. 476 U.S. 267. zn·78 (l986) (PlurtJity opinioo); &.1.1 2a7 (O·CoQ.DQr, J .. 
(;onc:urrin,). 

I 

I 
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I 
I those thought to be disadvanlaged." IlL (Thomas. 1 •• concurring in part and concurring in 

the judgment). 

I 
I The four dissenting Justices in Adarand (Justices Stevens. Souter. Ginsburg. and 

Breyer)' ...ould have reaflirmed the immnediale scMiny "aDdard of review for 
congressionally authorized offamative action ",easures emblished in Merm Broad.lsW. 
and would have sustained the DOT program on the basis of FullilQve. where the Court 
upheld fedeml legislation requiring grantees 10 use at least "'" percent of certain grants for 
public works pro~ to' procu", goods and services from minority businesses. lustices 

I 
I Stevens and Souter argued that the DOT program was "'0'" ..."..,..,Iy tailo~ than the 

legislation upheld in Fullilove. 63 U.S.L.W. at 4539-41 (Stevens, I., dissenting); ill. at 
4542 (Souter. 1., dissenting). All four dissenters Stressed that there.u a constitutinnal 
distinction between racial and OIhnic classifications that "'" wigned 10 aid miIIorities and 
classification, that discriminate agninSl them, As Justice SleVens put it, the", is • difference 
between. "No Trespassing" sign and a 'welcome ml!." IlL at 4535 (Stevens, l.,I 	 dissenting). S= ill. ("an anempt by the majority 10 .""Iude mcmben of. minority race 
from a regulated market is fundamentally diff.rent from a [race-based] subsidy that enables a 
relatively smali group of [minoritiesllO enter that markeI. "); SI: abQ ill. 114543 (Souter, J..I 	 dissenting); ili at 4544 (Ginsburg. 1 .• dissenting). For the di'scntm, Justice O'Connor's 
declaration that strict scrutiny of affirmative action programs is _ ~fatal in fact" signified • 
"common understanding" among. majority of the Court that those differences do exist. andI that affirmative action may be entirely proper in some ...... IlL at 4543 (Ginsburg. J.: 
dissenting). In Justice GinsbulE'. words, the "divisions- ..."ong the Justices in Adorand

I "should nO! obscure the Coun's recognition of the persistence of raew inequality and a 
majority's acknowledgment of Congress' authorilJllO act off""'''ively. not only to end 
discrimination. but also to counteract discrimination's lingering effects." W, The dissenters 

I also emphasized that then: is • "significant difference beTWeen a decision by the Congn:ss of 
the United States to adopt Ul affmnative-action program and sucb a decision by a State or a ' 
municipality,· IlL at 4537 (SleVens. 1.• dissenting); ili at 4542 (Souter. J., dissenting).

I They stre-ned lhal unlike stale and loc:aJ governments, Congress enjoys express constirutionaJ 
power to remedy discrimination against minorities; therefore, it has more laritude to engage 
in affirmative action than do stale and Jocal governments. kL at 4538 (Stevens. J.;

I dis",nting), lunice Souter nOted that the majority opinion did nO! necessarily imply a 
conll'1lfY vie.... IlL at 4542 (Souter. J .. dissenting). 

I Thus. there We'" I! moS! TWO .oce, in Adirand (Justices Scali;o and Thomas) for 
anything thaI approaches a blanker prorubition On nce-conscious affumative action, Seven 

I just~c,es t:.OnfiJ"l'Ded that federal affumative .ction programs Ua.t use race or cthnicity 1$ a 
decl~IOn.a.l factor can be legally susuincd under certain circumst.a.rlce$, 

I 

• JuStice: Ste\lr,u wm~ a dillt:otin, opio.ioc thl1 wu joined by Ju.ctice: GWbufl, Justice Souter wrote 

l­
 • dissecunz opu:uoc that wu joice<! by JUJtica GiOlbu.r.l and Breyer. Aod lustiu Ginsbuf& 1Nrolt; a 

disseDlict opinion tbat Wa! joined by JUnJec Breyer. 


I 

I 




I 
I 	 C. Scope of Adamrul 

Although Adamrul involved ~ovemment Conlntc:ting, it is clear from tile Supreme

I Co.n·s decision lhal the strict sc",tiny standard of revie~' applies whenever the federal 
govermnClll volonwily adopts a racial or ethnic t:lassificalioD as a basis for decisioIllllaking.· 
Thus, !be impact of the decision is 001 confined to oontmctiDg, but will .....cb raee'based

I 	 affIrmative action in health and education programs, and in federal emplaymcnt." 
Funhennore, A$Wd was DOl a 'quota' case: its standards will apply to any cla5sification 
that makes race or etlmiclty·. basis for decisiorunaking." Mere oum:.acb and ....",iunentI 	 effons, however, typicalJy should not he subject to !be Adaland standards. Indeed, post· 
Croson cases indicate tIIa1 such errons are considered race-oeutmimeans of increasing 
minority opportunity." In some ..".., of course, !be targeting of minorities through. I 	 outreach and recruitment campaigns involves mce-conscious action. But !be objective the", 
is to expand the pool of applicants or biddm 10 include minorities. not 10 use race or 
othnidty in the actual decision. If the government does not use racial or ethnicI 	 classifications in selecting persons from !be expanded pool. AdaWd ordinarily would he 
inapplicabJe. 1l 

I 
I 

• By voluntary affirmtllvt atticu. we maD racial or ethnic clulificaJioDS that the federal 'OVm:IJ))Cal 
adoPIl Oil its OWl! initiative. tb.rou,h leJisJatiol\l, replitiollJ. or lDltI'1IaJ lIenc), proecdures. This should 
be COtlttutcd with affin:native action that is'uodcN.ketl pursuant to & coun-ordered n::medial ditlllClive- to a 

I 

race discriminaliofl lawsuit qal11St me lOver11llUU'Il. or pursuant 10 a CCIJI1.apptDv~ oooseol OectlllC senlin~ 


sucb • J\lil, Prior to '~. the Suptemt Coun bad cot definite.y n::solved the &tand.atd of review for 

court-ordered or court·approved .ffirmati ... e tctiOD. Sa Unj1e4 States v. ParaSiK, 480 U.S. J49 (987) 

(court order); 1.&::::.1 93, Im'l A,,'l! of Eirefjrb!m v. City of CI£v.land. 478 U,S, .sol (986) (coment 
deer"), The COUll bas. nOI Rv;silcd the inue tince ~ wu d«i6ed. Lo\lff:t COuTU uve applied

I Slriet scrutioy to affirmalive actioc mc.uura ie OOlUCot dec:l"ee$, 5. $"., Stuao v. 82a;1;e. 9.51 F.ld 
446.449 (1st Cir. J99I) (Breyer. J.). 

10 Title VI) oftbe J964 Civil fU,bu ACliJ me- ~ipaJ fedeta1 employment discrimictlion swule. 

I 
I The federal ,OVef'tlme-ot is lubjo::t to itJ mict\lt'ei. Js 42 U.S.C. IlO(X)e-J7. The Supreme Court bas 

beld thaI the Title vn restrictiol1l OD affirmw\>f actioa ie lbe workplace: aK somewhat more lerueDt than 
the constitutioDaI limitalionl. ~ Johnsoo v ItJIlJooJwioD Amcy. 4SO U.S, 616. 62;.2811,6 (198i). 
~ isL a! (,49 IO'COnDor, 1 .• coocurricl ~ tbe jud,mgt) !exprcssiel vlew that title VII IOWlWdli for 
affirmJJivc actioo lbol,lld be -no ditfcrqt" from COtutiNtiONl n.and.r.rds). 

I H We do 1101 bt;lie¥e that AdytM wIt iato quaUoa f~ usillaDCI!: to hiltorieaJly.black colle,es 
and uw'¥enihes, 

11 .m. t..t.. Pcirtu.aJ v, Me1rppolita.o Qtd, COVRt)'.16 f,)d 1545. ]557-$' (tHb Cit. 1994);.mtli1bI 	 v. City Q! l:biaf,2, 96. F.ld 1269. 1290 nth C~. 19921. VI"",.; OR om" U9URsh. 989 F.ld 890 (1tb 
Cit,) (ell ba.uc). em denied. 114 S. A.. 290 (1993); Coal r;qRHt- Co. 'o'. Kip, County, 94) F-ld 9io. 

I 

9:23 (9th Cif. 1991). <m ",ni". m U.S. Ion (1992). 


U Outre.aeh &Dd tccnJiUOent e1foru CO~1(at»y could be ~ewod as nee-hued dccisiolUna.kiel of the 
!Ytx subje.e! to Adartn4 if lueb effcrtt ..-ott fo m=au: • -mhwritics-only" pool of *pplicuu or bidders, or

I If they .Itt $A) fecund on mi;lorities thai DonminoritJes art placed &1 a lirnificant competitive diudvatlUl#e 

I 

I 
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I 

I Adanmd doe. no! require Me! scrutiny ",view for programs benefiTting Nalive 

American... members of federally recognized Indian tribes. In Monon v. Maneari. 417 
U.S. 535 (l974), Ihe Sup",me eourt applied rational basis revie,,' 10 a hiring preference inI 	 the Bureau of Indian Affair> for members of federally recognized Indian tribes. The Court 
reasoned thai a triiIIJ cl.wiflClliOli is ·political rather than racial ill naN"',' Ile<:ause it is 
"granted 10 Indians not as a di5cm:e neial group, but, miler, as members of qusi-lOvereign I 	 triiIIJ entities.' iii. at 554. ~ ill. &I 55) •.24. 

I 	
. . 

Adamld did not a&!ress the apprilpria'" COIlStilUtional SWldard of review for 
affirmative action program. that use gender classifications as a basi. for deeisionmaking. 
Indeed, lbe Supteme Coon has never resolvod the mailer. W Howev.r, bod! before and 
after Croson, nearly all cirt:uit coun deci.ioM bave applied intennedialc scrutiny 10I affirmative action measures that benefil women_" The Sixth Circuit is the only coun that 
has equaled radaI and gender classifications: purponillg 10 rely on C!'OlOIl. it beld tbat 

I gender-based affltrnalive action m....res are SUbject 10 Me! scrutiny." That holding has 
been criticized by other couru of appcaIs, which have COlTeCtly pointed out that Croson docs 
not speak to the appropriate standard of review for such measures, J'T

I D. Cblen Question. on Bcmand 

I Adarand did nol dctcrmillc lb. constitutionality of any panicular federal affltrnativc 
action program_ In fact. the Supreme Coun did not determine the validity of the federal' 

I legislation, regulations, or program at issue in Adarand itself. Instead, the Court remanded 
the case to the Tenth Circuit for a determination of whether the m~su~ satisfy strict 
scrutiny, " 

I 

I 
 wiLb mpect I(J acusl to WllItvU. puts. or jot.. 

I 10 The loot eeoder·bued affirmative artion cue: that the Supreme CDurt bas decided it Johowg v 

I 
Ir!flSP2n..tl!9n ACtOH, 4iO L".S, 616 (987). ~j Jobnu'!l! only iDvolved. Tide \I'll ~.IJJen,e to tbi! use 
of ,codi!t tla.uiflC&ljoo* ~. DO coutitvbOtW c:wm wu broll.he bL at 620 1l.2. ADd ti indicated above 
~ W!1! note 10), the COllf! in Jo;b.a.t2JI bdd mat tbc: Titk VII paBmt1Cn of .tfitmllive action aR' DOt 
toultlUl'¥t- ;with tbor.c: of tbe CoD.l'l.ifutio::::;, 

I) &so t,C., E.g,I(,,\, Buneh. NAACP ... , Seibela.)l ~.3d lS48, 1''79-80 (lIth Cit. 1994); ContractoT'5

I Au'n \ elf\' of ftilade!Dbi .. 6 F.ld~. l~IO fld Clf'. 1993); [Amprteht Y, fCC. 958 f.ld 3&2, 
39J (o,C. Cir. 1992) .("Tbotou. J,); ~TAl Coom. Co. v. K,joc County, 941 F,ld m: 930-3); AU9£ii:led 
Qte CoojJ1mm v Cltv ADd CouPD' of Sap FWlt."iw. 813 F.ld 922. 939 (9th Cu. 1917),

I ,. m Coolie'" 81~eb&rd, 190 F.:2d ~11. 816 {6ch Cit, 1989); s!U$ Brupef v, City of Columbus. 
I F,ld 390, 404 (6th CIf. 1993), iC1'! derued, 114 S. CI. 1190 (1994). 

I ;~~. t..L. Emit" Bf!IIcb. NAACP v Seibel., 31 F.3d at 1580, 

I 	 - 8 ­

I 
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I 
I . Adar;md left open the possibility that, even under strict SCNtiny, programs StaNIOriJ Y 

prescribed by Congress may he entitled 10 grealer deferenc.e than programs adopted by stale 
and local govemments, nus is • theme lhal some of the Justices had explored in prior 

I 
I cases, For example. in • portion of her Croson opinion joined by Chief Justice Rehnquisl 

and Justice WI1iu:, Justice o'Connor wrole ht CongROSS may have more l:alirude lhan state 
and local governments in ucilizing afftmllltive aClion, And in his COIICtme.ce in FuIlilQIl:. 
Justice Powell, applying strict sautiny, upheld a congyessionally lIWldated program. and in 
so doing. said that he was mindful thaI Congress posse sse. broad powers 10 remedy 
discrimination nationwide. In any event. in Ada!ind. the COUrt said thai it did not have toI 	 resolve whether and to what e..ent courts sbould pay special deference to Congress in 
evaluating federal affirmative action programs under strict IICI\ltiny. 

I 
I Aside from articulating the components of the strict lICI\ltiny SWldard. the Court', 

decision in Adarand provides little explanation of ho... the SWldard sbould he applied, For 
more guidance. one needs to look to Crom and lower COUrt decisions applying it. That 

I 
exercise is imponant because Adarand basicaJJy extends. the Croson rules of affbmative 
action 10 the federal level .- with the caveat thai application of those rules. migm be 
somewhat Jess stringent where affmnalive action is undertaken pursuant to congressionaJ 
mandate. 

I n, Ib, ~1'QsQn Siandards 

I 
In C!llson. the Supreme Coun considered. constinnional challenge to. Richmond, 

Virginia ordinance: that required prime contr.lctOn who re:ceivcd city contracts to subcontract 
al least thirty percent of the dollar amounl of those contracts to busineSSC$ owned' and 
COni rolled by members- of specified ncial arid ethnic minority groups - commonly known as 

I minority business enterprises C'MBEs.--). The asserted purpose of Richmond's ordinance was 
to remedy discrimination against minorities. in the local construction industry. 

I (;!lllQ[1 marked the fug time that. majorily of the Supreme Coun held tltat race· 
based affirm.aljve actlon measures ~ subject to strict scrutiny." Justice O'Connor's 
opinion in Crown J• said that "'the purpose ofstrict scrutiny is to 'smoke out' illegitimate

I use. of I1lCC by assuring thaI the legislative body is pursuing a goal impottant enough to 
\1t.'a.rraJlt U5.e of a highJy suspect 1001. 1bc teSl also eosu~ tlw the means chosen 'fit' this 

I 
I 


,J ~ wu Qe.:idcd by ••u-thru YOII:. Flvc of the Justicu in the majority {Chief Justice 

R~boqunl. ud J~ W'bia.c. O·ConDOT. 5c ••h&. ud Kcancdy} concluded til&! mel t.er\lttoy Wti the 

appUt&.ble Jt&Ddard of n:vin;. Justice StcveDJ concum:d in J:Wlt and coccl,lrrcd in the judJmcnt. but 
c;oomu:ct .llb bll loc,-na,gdio, viC'WI. 6eclioc:d to ·CDI&&(C] in & ddl&1c over tM proper lWld&.rd of 

I ~vie,,{ to apply io affi"""atin.actlQo liti,ulOC." 488 U.s. at SI' {SttVcla. ccDCumn, ia pan aI.id 
eo.ocumn, HI (be judrmcDt). 

"h.,11¢C O'CDnt/or', Opil1iOD wu for a majoriry of the CC\ln in some pans. aod for a pluntlity in 

I oth~" 

I 

I 
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I 
I compelling goaf 50 closely that there is little or no possibility that !he motive for the . 

classification was illegitimate racial prejudice or stereotype: 488 U.S. at 493 (pluraluy 
opinion). ~ il12 ia. at 520 (ScaIU, J., concurring in !he judgment) ('[S}nict scrutiny mustI 	 be applied to all governmemal classifications by race, whether or not ItS asserted purpose IS 

'remedial' or ·benip. "). lllshon, tile compelling interest in'l"iry cenlOrs on 'ends' and 
.sks W the govemmem is classifying individwtls on the basis of race or ethnicity; the I 	 naJTOW tailoring inquiry focuses on "m.."," and aW _ the govermnc:ut is -~ !o "'... 
the objective of the racial or ethnlc classification. 

I 	 Apply;"g strict scnniny, the Coun held that (a) tile RicbmODd MBE program did not 
serve a "compelling interest" because it was predicated on insufficient evidence of 
discrimination in the local construction induStl'Y, and (b) it was not "oarrowly tailored" to theI achievement of tile city's remedial objective. 

I 	 A. Compelline GQvernmental InteRst 

1. Remedial Obiectives 

I Justice O'Connor's opinion in Croson stated that remedying the identified effects of 
past discrimination may constitute a compelling interest that can suppan the use by • 
goveromenw instirution of a racial or ethnlc classification. This discrimination could faDI 	 into twO eategories. First, the government an sed< to remedy the effects of its own 
discrimination, Second. the government can seek to remedy the effects of dis.criminatJon 
committed by pri\late actOrs within its jurisdiction. when: the government becomes a "passive 

I 
I panicipant" in that conduct. and th.. bell" 10 pe1pOtU.ate. system of exclusion. 488 U.S. at 

492 (plurality opinion); ~ at 519 (Kennedy. 1., concurring in pan and ooncurring in th. 
judgment). In either category. the remedy may be ain!ed It ongoing panern. and practices of 
e,clusion. or at tbe lingering effects ¢ prinr di5Crimmalory conduct that bas ceased. ~ 
Marand, 63 U.S.L.W.•t 4542 (Soutel', 1 .• dissenting) ("The Coun bas long accepled the 

I view that constirutional authority to ~mody past discriminalion is not limited to the power to 
forbid its continuation, but extend! 10 elimiAatin, those effects that would olherwise persist 
and skew the operation of public 1ys.teml ev= in I.hc absence of current intent to practice any 

I discrimination. "). 

I 
Croson requires tile goverum_ '" identify with precision the discrimination '" be 

remedied. The faa and legacy of eenenJ. hiszorial societal discrimination is an insufficient 
prodi",,!. for affirmative actio.o, ""''bik the.. uno daub< thaI the sorry histary of both 
private and public di5CriminatioD in this rounrry has contributed In • lack of opportunities for 

I bI.ck entrepreoeurs, this observation, sundin, alone. cannot justify. rigid racial quota in tbe 
awarding of public contracts in RicbmODd, VirJinia." 488 U.S. at 499. Sz ia. at 505 ("To 
accept Richmond's claim that past s.ocieW dis.erimi.nJ.tian alone can serve as the basis for

I rigid racIal preferences would be In open the door '" competing claim. for 'remedial retier 
for every disadvantaged group."). Similatly, "amorphous" claim. of discrimination in 
certain sectors and industries are inadequ.ote. 1lI. at 499 ("(AJn amorphous claim that ,here 

I 
. to . 

I 

I 




I 
I 	 bas been past disCrimination in a particular industry cannot justify the use of an unyieldin~ 

racial quofll, "), Such claims 'provideD no guidance for [the gov.rnmenlllO delen",,,e the 
precise scope of the injury it seeks to remedy. and would have "no logical slOpping point."I 	 III at 498 (internal quotations omi~). The Coun indicated that its requinement !h.! the 
,overnm.,,! identify with ~ifici!y tbe effecu of past disc~iDa!ion ancbor> temedial , 
afftrmative action measures III the J'I'I''''''t. It d",lared that [lIn the absence of pamculanzed 

I 
I fllldings" of discrimination, racial and edmic classifications could be "ageles, in the". ""'ch 

into the past. and timeless in their ability to affect the fUlUno." 1;1. at 498. (internal 
quotations omi~l. ' , 

.The Cour< iii CroSOll did not require. judicial determination of discrimination in 
order for a state or local government to adopl remedialncial or e!hnic classifications. 

I 

I Ratber; relying on Iustice PoweU's plunllty opinion in Wxeant v, Jackson Boa,rd of 


Education, 476 U.S. 267 (1986). the Coun said that the government must have a "strong 

basis in evidence for its conclusion that remedial action was necessary." Crown. 488 U.S, 

at 500 (quoting WY&i!lll. 476 U.S. at 277). The Coon then suggested that this evidence 

should approach "a prima facie .... of a constitutional or statutory violation" of the rights of 


I minorities. 488 U.S. at 500.'" NOflIbly. the Caun said that significant statistical disparities 

between Ille level of minority participation in • panieular field and the pencentage of 

qualified minorities in the applicable pool could permit an inference of discrimination that 


I would suppan the use of racial and ethnic classification. intended to correct those disparities. 

III at 507, Sa: ill_t 501 ("There is no doubt that where gross statistical disparities can be 

shown. they alone in a proper case may constitute prima facie proof of a panem or 'practice 


I of discrimination. ") (internal quotation. omined). lIut the Coun said thai a mere 

underrepresentation of minorities in a panicular sector or industry when compared to general 

population statiStics is an insufficient predicate for affinnative action, kL. ("When speciaJ


I qualifications are required to fill particular jobs, comparisons to the general population 


I 

(rather than to th. smaller group of indiVIduals who may po..... the necessary qualifications) 

may have linle probative value."j (internal quotations omined). 


I 

Applying its "strong basis in evidence" test, the Coon held that !be statistics on which 


Richmond based its MBE program were nm probative of discrimination in contnlcting by the 

cit)' .or local contractors. but at best reflected evidence of general societal discrimination. 

RXhmond had relied on limited testimonial .evidence of discrimination, supplemented by 

I 
I 

)Q L.o~ COUN tine colUimotl,. sa.id thaf ~ Rquiru n:medw affinJl,&Jjvc: aetiOI) ,lDc.uURi 10 be 
,uppoNld by & -rtr'ODJ basi, ill c"ideAce" that IUch action iI ".Vn:lled. :iE.,C",J... Peichtal v, 

I 
Mctrppolitap D!de Coupty. 26 F.3d 1$045. 15:53 (lIth elf, 1994); CPPkf!t£ Wom 'Y, City And GOUDt)' of 
~. 36 F.3d 1513. 1521 (lOth Cit. 1990&). c;n. denieS, US S. Ct. UlS (199S); Dopley v. Ctry of 
2m.a.Il!. 933 F.ld. 1448, 1458 (Ith CiT.}. SlUt duied. $02 U.S. IM9 (1991), Some coutU have I.lid that 
this evideoet ,b:ould ri6e to the level of priina flcie c:uc of diK'rimitl&tioc a.pinIt mioorities. See. e,,c .. 
O'Donnell Conuf- Co v. DimiSi of Cohimbj•. 963 F.ld 420, 424 (D.C, Cit. 1992); Sty," v. Roacbe,. 

1 951 F,ld 4.46, 4SO (1st elL 1991) (Breyer. J.); Conr Corp. v. HiUsborourb CouPt;{. 908 F.ld 9OE. 9J5 
(I Itb elf.). Wl-~, 498 U.S. 9'83 (1990). 

. II •

I 

I 




I 

I statistical,evid= ",garding: (i) the disparity !><tween the Dumber of prime contram 
.warded by tbe city to minorities during the yoan 1978-83 (Ie... than on. pe"""nt) and the 
city's minority population (flfty percent), and (ii) the extremely low .umber of !>mEs lhat

I '(1.Iere membeni of local contractors' trade associations. The Coun found that this evidence 
was insufficient. 11 said that more probative evidence would have compared. em the one 
hand, Lbo DUmber of qualiflCd r..mEs in Lbo local labor marl<et with, 011 the other haDd, Lbo

I Dumber of cily contract! .... lIl"tbl '0 r..mEs and Lbo number of r..mEs in the 10Cill ContraClOts­
associations. 

I In Adarand, lustice O'Connor'. opinion norod Iba! 'racial discrimination against 
minority groups in this country is an unfortu~ noaIlty.' and as an eumple, it pointed to 
the 'pervasive, sySlOmlttic. and obstinate discriminatory conduct' Iba! underpinned the coun­I 	 ordeted aff""'ati.. action m......... Iba! wen: upheld in United Stales v. Paradise. 480 U.S. 
149 (1987). 63 U.S.L.W. at 4533 (internal quotations omitted)." Her opinion did not say, 
however. that only overwhelming evidence of the son at ;'s.e in Paradi5e can justifyI 	 affirmative aClion. Again, Croson indicates that what is ""Iuin!d is a 'suong basis in 
evidencc" to support the government's conclusion that racc~ba.sed remedial action is 
warranted, and that such evidence need only approach a prima facie Showing of 

I 
I discrimination against minorities. 488 U.S. at 500. The facrual pn:dicate in Paradise plainly 

exceeded a prima facie showing. Post~Cmso[J lower court decisions suppon the conclusion 
that the ""Iuisit. factual pn:dicate for race-based remedial action does nOl have to rise 10 the 
level of discrimination in Panadise. 

I 	 The Coun in Crom left open the question whether a government may introduce 
statistical evidemce showing that the pool of qualified minorities would have been larger "but 
for" the discrimination that IS to be n:medicd, Post-Croson lower court decisions have ' 

I 
 indicated that such evidence can be probative of dj~rimination.:» 


CroSQC a.bo did not discuss, the weigbt to be given to anealotal evidence of 
discrimination (hat a government gafhen through complaints med \fijth it by minorities or I .hrcugh testimony in public hearings. Richmond had ",lied On such evidence as ;additional 

I 


I 
I II The meuum JI in:ue: in Pv:a4iK 'W'tft iGle1)dcd to ~mCldy discrimination by the Alabama 

DeFWlaltDf of Public Sotfd)'. wtul;b bad DOl bJrrd. black trooper at any r&D.k for four dea.da. "SO U.S. 
&! 168 {plurality ~). t.Dd ~= ...-ba biaeb fin.&1ly Ultercd the depanmel\l. had cotuinea.tly ret\lled to 
promou blacb w lbt uppt't 1"1..Oi.I. llt. al 169·71. 

II Sec, e: t. ~QDn'W9n AU'~ Ve Cit) of Philldelphia. 6 F,3d 990.1008 (3d Cit. 1993)~ Q'Donpell

I CODSlr Co \r p!J1~~ of CoIWmb!&,. 963 F.ld "20.•27 (D,C. Cit. 1992)~.t Anociated W, 
C~D1f'!Cton" COall!!S?!l tor Ec:oDomls £auio:. ~ f.2d 1401, )ollS (9th Cit. 199J) (JOvcnu:o¢Dt had 
e"Jdence lb.,1 ~ ~oJd boy oetwott" in the Icca.I COOJtNc:ttOO industry had pn:eluded miliCPriry tnuiocsse$

l­ from bre&kJD,C IDlo the matDSIn:.a.m of *qualified- public ct)otra..""tO~) . 

• 12­

I 

I 




I 

I suppo" for its MBE plan. but the Coun discounted it. POst-Croson lo"fer coun cases: ~ 
however. have said thai anecdotal evidence: can burt:ress statistical proof of discriminaoon.· J 

I In addition. Crosgn did not discuss which pany has Ille ultimate burden of perwasion 
as 10 ,he COnstiDltionality of an affll'ltlative action program when it is dlallenged ;" ooun. 
Prior 10 Croson. 1he Supreme Caun bad spelled Out !be followiag evidentiary 1\11.: ...hile the

I entity defending a remediaJa.ffinnative ..,tion measure bears the initial burden of production 
to show Illat the mca.su.... are supponed by". strong basis in evidence. " 1he ·ullimat.: 
burden" of proof Jests upon those cballenging 1he measure to demonstrue thai it is

I unconstitutional. Wypnt, 476 U.S. 11277-78 (Plu!>.l.ity opinion)." Lower couns 
consiswntly have said Wt notbln, ill C!!lJO.I) disturbs this evidentiary rule." 

I Fina!ly, and perbaps most significamly, Cmsoo did DOt resolve whether I government 
must hOve suffICient evidence of discrimination at hand before it adopts a raci.tl classification, 
or wbether "post-hoe" evidence of discriminatinn rnay be used to justify lbe classification at aI 	 IaIcr date - for example, when it is challenged in litiption. The Coon did say WI 
governments must "identify [past] discrimination with some specificity hefore they may use 
race-conscious reuef." 488 U.S. at 504. However. every coon of appeals to consider the I 	 question bas allowed 80vernmenu to use "post~ent" evidence to justify aff"",ative 
action - WI is, evidence Wt 1he government did noI consider when adopting a race-hased 
remedial measure, but WI nevenheless ren..:u evidence of discrimination providing suppan I 	 for the determination thaI remedial action was ",,,,,,,,,ted at lbe tim. of adoption." Those 

I 
I ;) ~• .£....L. COD1t!F10Jl Au'p v City of Pbiladelpbjl. 6 F.3d It lOO2~3 (while u=dot&l evjdenet: of 

discrimination alone rarely .....11 gusty \be ~ rutuirc:ttll!:lIu. it Q.Jl place imPOfWSt ,loss 00 statlnicaJ 
evidence of di5cnmfo.atioc); Cora! t20m Co_ v KiD, Counry, 941 F.ld at 919 (-hlh¢ =ombi::wion of 

I 
(:oDviDcing at.ICC:~otA.I a.ad stltinio::.aJ ev~et:iu i.t potem;~ &Dcc:dow evidcllr:e Call brio, "(:Old cumbers 10 
ljfe~); CODS Corn, \I, HilJsb9!'9ucb Cow0ty. ~ F.ld at 916 (testimoiuaJ evidence adc.hleod by COUllty in 
dc:veJopic, MBE pro,mt). combiDCd ...;tb, fT'Ou J1.atinical dilparitits ill minority panir::ip.l1ioa ill publk 
COD11'aCtio,. provided "mort: c.bu c:ooulb evidcDcc on the questioc of prior discriminaiioD and Deed tor 
~irJ CI&Slifiq.tioc~), 

I :1.0 ~ W WY,Ul]t. 416 V.S, a! 293 (O'CODDOf. J.• cooeurriDI ill p&rt &Dd eonc:u.rrin, in the 

I 

jl,ld:mcDt) l\l.'bco the lOl/unmeol "uu.roduea itt I\IdI.diQJ proof as tvidtllcc of itl remediaJ purpose. 

lhereby suppiyinJ \.be c.cun witb the mcaDI tot <id&:TmiDiq: Ibal tile (zoven:uneDI] bad • firm basi, for 

condudiae that remedi&J mice wu appropri.uL. it II lDc:umbeal UPOIl me [c.ballearet'J] !.O prove their l:Ue; 

tiley eoctiaue to bca.r the ultin:w.t butOc::c of pet':lUIIdU)t me coun thai the [&:ovCf"DflJenCIJ evidence did nOI 
luppon ao ia.fereoce of prior dilCril:D.itatiOll aDd tbua • ta:lcdial purpose. or UJaI !be plab i.o.stinUed 00 the 
buis of titil evi4¢oce wu DOt ,ufficicotJ), 'C&fI'Owt}' ....uorcd· ..'.I 

uSee. l" f,. Concttte Wort. v City and Coupty ctDep¥tr. 36 F.ld &l U21-22; COn![!NOp Au'n ", 
Cit\' of PhiladelplUa. 6 F.ld jI lOOS; Cope Com ¥ HillsboroU" CpuAi\'. 908 F,ld jI 916.

I ,,. ~ ,w.rret;: Worts ¥, City A Coumy pt' pqvq. 36 F.ld &! t!521; Corul'!Slpa Asl'; v, City of 
~illllg%IKbF'. ti F.34 at lOO4}; CRral CooUt CQ v Kin! County, 94) F.ld 4l' 920. As: the Sel:ond 

I 
 Circuil pU! it v.hell perminiec ' Nlt CO"C1Ull)el':it to reJ)' 00 POSl-enacuncnl CVJdeoce to' defend a race-


I 

I 


http:appropri.uL
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I 
I couns have interpreted Croson as requiring that a governmenf have ~eviden~ of 

discrimination prior to embarking on rcmediaJ race*'Conscious action, but not that It marshal 
. n 	 ' 

all such evidence at that lime.

I 
I Ilo<:ause Richmond defended it, MIlE prognJII OD ~ial ",",Dds. Ibe Court in 

CrolOll did not e"l'licitIy address if and ""'.. aflirm.a1ive actio. may be adapted for . 
·.o......edial· objectives" 'Such as promoting meial diversity and inclusion. The same IS true

I 	 of the majority opinion in Adarind. since the program at issue in that case also is said '0 be 
remedial. In his Ac!arand dissen', Justice SteVens said tha, the majority's silence on the 
question does DO! foreclose Ibe use of aftll1native action to serve nonremediaJ ends. 63 

I 
I U.S.L. W .•, 4S39 (Stevens, J., dissenting). Thus, in the wake of Cro$QP and adaran~, 

there are substantial questions as to whether and in wbat settings nonremedial objectives can 
constitute a C:(lmpelling interest,lI 

I 
To da,e, there bas never been a majority opiJUon for the Sup"""e Court that 

addresses 'he que,tion. The closest Ibe Court bas come in thai regan! is Justice PoweU', 

I bue4 c::o'/)~iC:1 me.uuI"C:, -rt]he law is: plaic that the coustituuooal suffieieucy of , . , proffered rcuOnJ 
OCCtssiu!iDJ £n affirtPlive "liOD pl&o ihould be: ~ oo'wbaievcr evideccc is presell~, whether 
prior lO or mbscqlU:Dt to the prorram', ctJ&etment." HIJ"rimIi" Burrows Bridcr: C9Pstrnetoa. IpS. v.

I ~. 981 F.ld SO. «J (2d C". 1992). 

I 
l1 ~ Concrett Worts v. elly and Copnty of PeRVet. }6 F.3d Jl J51J {"Absellt uy preenactment 

evidence of dilcrimioatioD." municipality would ~ unable: to utisfy CmaSCg, However. 'We do not rud 

I 
C«m,o's evideotiat)' requirement &1 fcn:closin, the coDsideration of POI1~ e:videccc,"); &.2:rll 
COPllr Co If Kip' Coynty. 94l f.ld at 920 {requirement that mutUeipaHty h.ve. "lOme evidence" of 
discrimination hefon: enil.(iC& in na-COCKiou.s actioc "does Jlot me&l'.l that a procram will be 
aUl0matiull)' struck, down if the c:videnu hefon:: tbc mUalJ:lpainy at the: time of etw:tmeol does nol 
completely fulfill botb proDp of the ttrid IoC:tI,ItlDy test, Rather, the 1acru.aJ predlC'lsc for the pro,ram 
should be eval\aJcd baud "'pan &11 evj~ce ptefCoud lD Ihe district -COU1't. whether sucb eviden~ was

I adduced befoft or attcr eMCtIDQf oftbc lPm.rnml.-). One c:ourt bas obtef\'cd that the ~rilk of 
iO$Uleerif), UJoti.,ed ....lh poS'l~menl evideDct , .. IS minimized* wtIett tbe evideo..e "consists 
eueC1i.tll)' of U! c:vl.hwioc ILDO re-otdc:rio, of [cK] ~~eol evidence- 0121 which • ,OVtr'lltmcot

I 
 (\:~prelily relied mformu1atiDl ru proJT&D1. CODtrJclon AU'*, v, Cirx of PhUadtlpbjl, 6 F,3d al lOO4. 

Appli",ioZl of the 'PQSI~D&CtmeE11 evid£cce "de ill thll calC t:lJcnrially ,ave the ,overnmeot I period of 
transit/.OD ill wbi::l! to build ID cwKklltiary (ound&tiotJ for aD ,ffin:a.u.i\,c actiOI) pro&nm Lbat 'WU aclopted 

I before~. ed dnu witltout n:ierc:DCe to W ~ requiremc::ou, 111 Coral C01lS!Dl£1iOI!. the Niot.b 
Circuil pc':T'mitkli t&e IOvemmCD1 to ictrodloaCC pDI1-nacttacul evidcocc to provick furtber factuaJ ,I,lppon 

I 

(or, ProflUl that had been adop1ed Ifw ~. with t.be ~ tWld&rdJ in mind, ~ eel'll CO'I)!ll' 

CQ \I KiD! COIl...Qn:. 941 F,ld II 914-IS, 919·20. 


It Qiveo the wllioo', binary of dir.crimiD&lioll. vimWly .tlI.tfirmativc: actioll c.an be considered 
remedial ill a broad setae, But as ~ mUe$ plaitl, thll biloWf)'. DO its OWO, tanD01 properly form the 

I 
 basis of a mmedial affirmative action me.a.sOll'e unde1 nne! teNtita)" 
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I 
I "'Pant< opinion in ReleDls of lb. Univmin' of California v. BaklIe. 438 U.S.265 (1978). 

,,'hich said thaI a universilY has a compelling inlerest in taking the race of applican,s 1010 

account in its admisslons process in order to foster greater diversity among the srudcnII 	 body," According to lustice Powell. this would bring a ,,'ider range of perspectives 10 Ihe 
campus. and in tul'D. would contritolte 10 , more robust exchange of ideas •• which Justice 
Powell said was tbe cenual mi.sion of higber education and in keeping wiUl the time·honored 

I 

I 

I First Ameedment value in academic freedom. Sl:!: is!. at 311·14." Since~, Justice 
SteVCIIS has been the most forceful advocate on the Coon for nonremedial aff"""tive aClion 
measure<, He has consistently argued thai affmnative action makes just as much sense ,"'benI it promOle. an interest in creating a more inclusive and div.... 50CieIy for loday and the 
future. as Wben it serv.s an interest in remedying past ...rongs. Sl:!: Adarand, 63 U.S.L.W. 
at 4539 (SteVens. 1.• dissenting); Croson. 488 U.S. II 51J.l2 I< n.1 (Stevens, 1 .. 
concurring); lohnson v. T!inspoNliQn Age1)cX, 480 U,S. 616, 646-47 (1987) (Slevens.l" 
concurring); l"/ypnl, 476 U.S. 11313·15 (Stevens. J.• dissenting), As. circuit judge in. 
case involving an ostensibly remedial affumative action measure, Justice Ginsburg announced I her agreement with Justice Stevens' position -that remedy for past wrong is not the exclustve 
hasis upon which ",cial classifications may be justified. 0 O'Donnell CODm. CD. v. Dimj" 
of Columbia, 963 F,2d 420. 429 (D.C, Cit. 1992) (Ginsburg, J" concurring) (citing Justice 
Sleven,' concurrence in emlll!). 488 U.S. a,511). 

In Metro I!roadcalline, the majority relied on l!alW: and Justice Stevens' vision of 

I 
I affLml.tivc action to uphold FCC affLmlative .ction programs in the licensing of broadcasters 

on nonremedial grounds; the Coon said that diversifICation of ownership of broadcast 
licenses was a pennissible objective of affirmative action because it serves the larger goal of . 
exposing the nation to a greater diversity of perspectives over the natioo'! tadio and 
television airv.·aves. 497 U.S. al 561~6g. The Coon n:.ached that conclusion under 
intennedjate scrutiny. however, and thus did nor bold that the govemmemaJ interest inI seeking diversity in broadcasting is "compelling." Ad.ar1nd did not overrule the result in 
Mmo Broad>aw •• a point not lost on Justice Stevens, Sl:!: Adaond, 63 U.S.L.w. at 

I 4539 (Stevens, J" dissenting) ('The majority today overrules Me!!lll!roadca&line only 
insofar as iI" i!, inconsistent 'Ilr'ith the holding that federal affumative action measures are , 
subjw to' strict scrutiny. -The propc>sition that fostering diversity may provide a sufficient 
interest t? justify [a racial or ahnk cla.ssiFtation] is m! inconsisten1 with the Court's holdingI today .. tndeed. the question i, 11(!! remoo:ly presented in this ....... ,0). 

I On the odIer hand, ponions of Jusri"" O'Connor's opinion in erom and her 
dis>f!nling opistion in Metro Brpadcastine tppear to ast doubt on the validity of noruemedial 

I 
I 

J; Ahboucb it apparently hal DOt bec:::c teaud to !iCy .ip.ific.a.al dc~ to tbe COllrtt.. Juniu PowcU's 
tbe$js m.y c.ury over to \bc .e!#tioQ of ua,jli'~ay f&culty: the ~r the ndaJ t.od: ethnic diveniry of.. \be pmfc$l.on, the (TUler the &mIIy of pcTIpccfiva; to wbi~ the lrudCQU would be expoUid . 

• 15 • 

I 

I 


http:pmfc$l.on


I 
I 	 affum.tive action programs. In one passage in her opinion in ,!'Ilson. Justice O'Connor 

stated tbat affumative action must be "strictly rese .....ed for the remedial setting." I.;l at 493 
(plurality opinion). Echoing that theme in her dissenting opinion (joined by Chief Justice 

I 
I Rehnquist and Justices Kennedy and Scali.) in M~I!) Broadl<isline. Justice O'Connor urged 

tile adoption of strict scrutiny for federal affrrm.!ive action m ...... res. ADd ,...,ru:d Wt under 
Ib't standard. only one int...." has been "recognized" .. compelling eaougb to justify racial 

I 
classifications: "remedying the effects of racial discriminatioo.· 497. U.S. at 612. Justice 
Kennedy's separate dissentin Mdro Broadl<istini "'as also quite dismissive of non·remedial 
justifications for affll"lllltive action; be criticized the majority opinion for "allowring] the use 
of racial Cias.sificatiODS by Congress untied to any goal of addressing the effects of past nee 
discrimination"). I.d. at 632 (Kennedy, 1., dissenting). 

I 
I ·Nowhere in her l:mw! and M;tro Broadcastinc opinions did Justice O'Connor 

expressly disavow Justice PoweU's opinion in~. Accordingly. lower courts bave 
assumed tbat Justice O'Connor did not intend to discatd 1aIW:." ThaI proposition is 
supponed by Justice O'CoMOr's own concurring opinion in Wye:an! v. Jackson Board of 
!:duCiUjOD. 	476 U.S. 267 (1986), ... which she expressed approval of Justice PoweU's view 
!hat fostering racial and ethnic divenity ill higher education is a compelling interest. I.d. at 

I 
I 286. Funhennore.... WyWlI. Justice O'Connor said that there might be governmental 

interests other than remedying discrimination and promoting dive~ty in higher educalion 
that might be suffiCiently compelling to suppan afftrm.tive action. I.d. For example, Justice 
O'Connor left open the possibility that promoting racial diversity among !he faculty at 
primary and secondary schools could count IS • compeUing inlerest. lsi. at 288 n°. In his

I W,Ynnt dissent. Justice Stevens argued that this is a pennissible basis for affumative action, 
lsi. at 313-15 (Stevens. l .• dissenting). 

I On the assumption thft ~ remains the law. it is clear that to the extent affIrmative 
action is used to foster racial lnd ethnic divenity. the: govcrrunent must sed: some further 
objective, beyond the mere achievement of diversity itself,» As ~ teaches. in higher

I educa1ion, that assened goaJ is the eruichmenr of the academic experience. And according to 

I jI Set' Winlet hrk C9mmMOicI1iOOl lA; .. FCC. 87J F.ld ~i.lSl·S4 (D.C, Cif, i989), .trd sub.• 

I 

n.wn.. !\1£lt9 Br.l?~d;;UilDf.. In; \' FCC. 491\..',$ sn 0990}; WitHCT M. 873 F.ld at 35i (WiIIi-..nn, 

L caoeurriDI in put aM ditJCtltlDI U!: put). $tuuS!su BrvtdfNliQt. Ips y FCC. 876 F.ld 902, 942 

(O.C, Cir. 1989) (w&.Id, C.Jn, diHCAUDI'. &1fd .vb pom Mem Bro!dSU1j:gg. IDC> \" FCC. 497 U,S. 

S47 {I990L in Dlvi, \I. HNprrD. 761 F. 5Iupp 961 {$.O.K Y. 1991). tbe COLlt1 reviewed Cbe Jaw of 
affirmativt: actiott 1& tht: wake of ~ aDd MM lrtt!d;ptjllC. and. titio, Junicc Powell', opio.ion III 
~, said the • uivC'TIfry bti • ecuaS'pdJ,UI' IJ)wnst U!I K!Iek.iD, to iDm::au Ihc divmny of iu rrudent 

I 

I body. l!t AI 9S1, "!bs Unil9d SWq ¥ Board gf Edyc Townsbip of Pj'C!tflw!Y, 832 F, Supp. 836, 


847.....8 ro:S.J" 1991) (under COCltltubOllI.l ~ for affirmative actiOll. dh,cnity in bi,bcr educ.alioo 

i1& c13mpcllin, ,ovel"'llmeow iDtetal) (enLo, BU.U aDd ~). 


I 

U, The Coun. bu ectnist.ently rcjcc\od -nc;:i.al b&lancic,· AI • loa] of affi.tmative act.iOtL Sa~, 


-488 L.S . .ll SO,; ,JobasoD. 480 \.:,$,11639; Local 28 Sben MeW Woden' Ittl'l Au'n \t, EEOC, 478 

t.:.S. 421, 475 {1~186J (Pluralit)' opioioll), lWii.s.,o8 U.S.... 307 (opiraol) of Powell. J,j. 
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I 

I the majority in M!'l!!l B!l1i!I\kisio&, the asserted independent goal that justifies diversifying 
the owners of broadcast licen,e, i, adding variety to the perspecuves that .... commurucated 
in radio and t"levision. That same kind of anaIy,i, must be applied 10 efforts to promote 

I racial and ethnic diversity in other settings. 

For mstaDCe, diversifictticm of the mnb in • law eofon:cment ag...cy up1Ibly serves 

I 	 vital public safety and operational needs, and thus etIIIan<:es the agency's ability to carry out 
it, functions effectively ...s= Wypnt, 476 U.S. at 314 (Stevens, 1., dissenting) ("(1]n law 
enforcement ... in • city with • r=nt .history of IlIciaJ UJU"eS!, Ibe superintendent of police 

I 	 might J:lllI5Onably conclude thai an integrated police force could develop a bener relationship 
with the community and thereby do • more effective job of maintaining law and order than a 
force composed only of whites. "j; fmdise, 480 U.S. at 167 n.18 (pluraJjty opinion) (noting I 	 "-'iUm••t that 1lI",,-conscious hiring can "restore[] community UUS! in the fairness of law 

·enforcement and facilitate[] effective potice service by cDeoumging citizen cooperation")." 
It is more difficult to identify any independent goal that may be attained by diversifying the I 	 racial mix of public contractors. 1ustice Stevens concurred in Ibe judgment in CIlUQIl on 
precisely that I:ro".d. Citing hi, own WYOD! dissent, Justice Slovens contrasted the 
"educalional ben.fits to the entire student body" dial be said could be achieved Ihrough I 	 faculty diversity with the minimal societal bene1"1lS (other than remedying past discrimination. 
a predicate thaI he said was nOl supported by the evidence in CIlUQIl) that would flow from a 
diversification of the contnctors with whom • municipality does business. .s= Croson, 488 I 	 U.S. at 512·13 (Stevens, J., conc:urring in part and concurring in !bc.·,judgmenl). 

,Furthermore, the Court has stated that lIIe desire 10 develop. growing class of successful 
minority entrepreneurs to serve as "role models· in the minority community is DOt, on its 

I 

I own. a valid basis for a racial and ethnic classification . .s= CrolQD, 488 U.S. at 497 (citing 


Wyonl. 476 U,S, at 276' (plurality opinion)); ~ iIlQ Wypn!, 476 U.S. at 288 n· 

(O·Connor. J .. concurring), 


I 

Diversification of the health services profession was one of the: stated predicates of the 


raciaJ and elMlC classifications in the med.icaJ school admissions program at issue in ~, 

The assened independent goal was .. improving the delivery of heaJth~ca.re services to 
communities CUrTe.tly und....rved." llikkl:, 438 U.S. at 310. Iustice Powell said that "[i]1

I 
 may be assumed thai in some situations I Stale's interest in facilitating the heaJth care of iIs 

citizens is sufficiently compelling '0 suppan the use of a suspect cwsiflcation," ~ The 

I 

I 

I 

»~w Dvroi! folia Offixm' AII'D \' ),ovgg. 608 F.2d 671. 696 (6th Cif, 1979}. al1. depied. 
452 U.S. 938 (19t1) C'The upmeot thai police occd man: miDority officers Ullot simply that blacks 
eommuniwe bm.cr witb blaco or UJI.%. poUce ~enl s.bould ca1er 10 the public', daircs, Rather. it 
is thai dfet'tilft: crime, prelicctioa and solution depend heavily ot! the: public support and cooper-lion which .. 	 n:1ult ooJy tro:;n public telpct::t ud (:oDtidtbce ie !he: police. ") . 
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I 
I 	 problem in~, bowever, was tlw there was 'vinually no evidence' tlw the preference 

for minority applicants was "either needed or geared 10 promote that goal,' hi. " 

I 
I Assuming that some nonremedial objectives nemain a legitimate basis for affl.!'mative 

aClion after Adarand, th"", is. question of the ""ture of dlo sllowis1c tlw may be _eswy 
to suppan ",cia) and ctlmic c.lassiflQltions that are pmnised on sucb objectiv ... , In high'" ' 
educalion, the link between !he diversity of the studotlt body and !he diversity of vie"'P"inI' 
on !he campus does .... ·,..dily lend itself to empirical proof. Justice Powell did nm ""luire . 
any such evidence in Jlikk;. He said thaI the suo., First Ameodment protection ofI 	 academic freedom that allows '. univenit)' to make iu own judgmenu as to education 
includes !he selection of its studotlt body.' Jlikk;, 438 U,S. 11312. A university is thus 
due some discretion 10 conclude tlw a SIlIdotIt 'with I panicular background - whether il beI 	 ethnic, geographic, culturally advantaged or Illiadvanlai"" - may bring 10 a professional 
school of medicine .xperiences, outlooks, and ideas that enrich the training of its student 
body and beDer equip its pdUltes to render with understanding their vital service toI 	 humanity.' IlI.3l 314, 

I 	 It could be said tlw lhis thesis is rooted in • racial stereotype. one thaI presumes thaI 
members of racial and ethnic minorily groups have. 'minority perspective' 10 convey. As 
Justice O'CoMor stated in Croson, a driving force behind strict scrutiny is 10 ensure thaI 
racial and ethnic classification. are om motiva"", by 'stereotype,' Croson. 488 U.S. al493 .I (plurality opinion). There are sound arguments 10 suppan the comentinn thaI seeking 
diversity in rugher education rests on valid a.ssumptions. The thesis does not presume that iIJ

I individuals of a panicular race or ethnic background lhink and act alike, hther, il is 
premised on what seems to be a common sense proposition that in the aggregate, increasing 
the diversity of the student body is bound co make a difference in the artay of perspectives

I communicaled II a university, Sg: Metro B!\lid.a5lille, 497 U.S. al 579 ('The predicliye 
judgmenl about the overall result of minority entry into broadca.ting i. nOl a rigid 
assumption about how minority owners will behave in every case but rather is akin 10 Justjce

I Powell's conclusion in BakG that.greater admission of minorities would cornribute. on 
average. 10 the mbust e ..hange of ideas, ') (inlemaJ quotation. omined), Nonethele". after 
Croson and AdaTaJlll. a caun might demand some proof of a "".u. berween the

I divmilicalion of the S\1Idenl body and the diversity of viewpoints expressl!lll on Ihe 
campus." Ukewise, a 000/1 may demand • f.CI1.Ial predicale 10 suppan the proposition lhal 
g-reater dive";!)' in • 10,. enforcement ageucy ",W serve !he operational needs of the agency

I 

I 

I • l< AsIOl: from the proffered juttlfiwioD iD flIk,U. lobe. 'OVet'lUl:IeDI m.y bave other rcuO:lU for licekina 

to UlCn:.u.c lOt' Dl,I:mbet of mioorit)< hcahb profcuiooala. 

" Justice Powell cited lit~re 0'0 f.hi, .ubjc:cl in suppon O'f bi$ opittioo in B!Is;b, _ 438 U.S, .1

l­ 3I2-lJ 0,48. 31S c.$O, 
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I 
I and improve its performance.:» or that minority health care professionals a.re more likely 10 

work in medically underserved communities . .P 

I B. Narrow Tailoring Test 

I III addition 10 advancing a compelling goal. ""Y goven:m>eru:aJ "'"' of race muS! usa 
be "narrowl) tallon:<!." Thero II!>I'W" 10 be two underlying purposes of the naITOW tailoring 

I 
_: fll'St, 10 ensure that race'based alfumative a<:tioIl is the product of eareful deliberation. 
not hasty decisionmalti.ng; · ...d. secood, to ensure that such a<:tioIl is truly =S5aI')'. and that 
less intrusive. efficacious means to the end are unavailable. As it has been applied by the 
courts, the facton that typically make up the "IWTQW tailoring" _ "'" "" foHow" (il 
whether the government <:01lsidered """,.neutr.Il alternatives before re50Mg 10 """" 

I 
I 
I conscious action; (li) the scope of the alfumarive action pmgnm, and whother there is • 

waiver mechanism that facilitates the narrowing of the program's scope: (Iii) the manner in 
which is used, that is, whether""", is • factor in determining eligibility for. program or 
whc:ther ""'" is juS! one factor in the decisionmaking process; (iv) the comparison of any 
numerical target to the numher of qualllied minoritie, in the relevant sector or induroy; (v) 
tbe duration of the program and wbether it is subject to periodic review; and (vi) the degree 

I 
and type of burden caused by the program. In Ada!;wd, the Supreme Coun refe!Ted to its 
previous affirmative action decisions for guidance on what the na.now tailoring test entails. 
It specifically mentioned that when the Tenth Cin:uit reviewed the DOT program at issue in 
Adarnnd under intennodiate scrutiny. it bad not addressed race~neuuaJ alternatives or the 
duration of the program. 

I 
I Before describing eacb of the components. three general points about !he narrow 

tailoring test deserve mention. Fim. jr is probably nor the case that an aifumative action 
measure has to satisfy every faClor. A strong showing with respect to moSt of the factors 
may compensate: for a weaker showing with ~spect to others. 

I Se<ond. all of the f.ctors are not relevant in every =. For example. the objective 
of the program may detennin. the applicability or weight to be given a factor. The facton 
may play out differently where I program is oonremedjaJ.

I Tltitd. the narrow tailoring teSl should not necessarily be viewed in isolation from the 
compelling intereSl leSl. To be sure. !be inquiries .... distinct: as indicated above, the

I compelling interest inquiry focuses on the cuds of an aff11lIlative action measure, ~hereas the 

I 
I ... ~ H*YA v Npnb Sate La... Egfornmrm omcm AU'A. 10 F.ld 207, 2lS (Ath Cir. 1993) 

(&ltb~lJ~h the ~S, ?f rac~.ti cI~.u.ifll:,••tiOQJ to fouer dlvcnlt)' of police depanmenl could be It constitutiobllly 
~nnlulble oDJC'Ct!lIe. City f&.lled to Jbo... It link betweeD effective law ettforocment &.Dd ,n:&1cf diversity iLl 
tOe d¢:p.uttXlleaf.. rank.J)" , .' ~ JakM, 438 U ,5. at 311 {opinion 01 PowoeH. J.) (notinc l&ek of empirical data to nippon medical 
$~bool', cla.im 1.hJ! minoril)' doctof\ will be mon likely to practite in • diudvantqctl Q)mmun.lty) . 
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I 
I 	 fWTOlIo' tailoring inquiry focuses on the means. However. as a practieaJ matter, there may be 

an interplay betWeen \he !wo. There is some l>int,of this in Croson. 111 "",.ra1 places. the 
Court said thaI lhe weak prodicare of discrimination on which Richmond acted could nol I 	 justify the adoption of. rigid racial quota - which suggestS that if Richmond bad Opted for 
lQDle more flexibl. m""""re !be CoDrt migbl have been 1.5.1 demanding wbeD revi....ing Ih, 
evid,nce of discrimination. By the same loken, the more campellinl: !be int"",st. perllaps 

I 

I less narrow tailoring is requirt<!. For example, in Sheet Metal Workea y, EEQj:, 478 U,S. 


421 (I986)"and United Stale, v, PaOldise, 480 U.S. 149 (1987), \he Supreme Coun upheld 

whal on their face appe<i:r 10 be rather rigid classifications 10 remedy egregious and persisuon! 

discrimination. 

I 	 However. it bears emphasizing that !be Supmne COOI'l has never ~licidy recognized 

I 
any tl1!de..,ff between die compelling interest and narrow tailoring lUIS, 11 is also f.,. from 
cl..,. dial the Coun in C!l15QD would baye found WI • more flexible MBE prognun. 
supported by the generalized evidence of discrimination on which Richmond relied, could 
wilhstand strict scrutiny, 111 addition, the membership of die Coun has changed dr.unatically 
in the years since Sheet Metal WQrl<ea and Paradise, Both cases w"'" decided by five-four 
margins, and only one member of \he majority (Justice Stevens) remains, And while Justice I O'Connor agreed widl \he majority in Sheet Metal WOJ'kcn and PJndise that ample evide!lce 
of deeply enmmched discrimination pve rise to a very weighty in",rest in race-based action, 

I she dissen~ on \he ground Wt the particular remedies selOded w.... 100 rigid. 

I 
 In Croson, the Supreme Coun said that die Richmond MBE prognun was nol 
~narTO\l,'ly tailored," in part because the city apparently had not considered race~neutral

I means to increase minority participation in contracting before adopting its race-based 
measure, The Coun fCaSOned Wt because minority husineS.leS lena to be smaller and le,, ­
eSL1blished. providing race-neutral financial and technical assistance to small andIor new 

I fInns and relulng hundmg requitcmenu migbt achieve \he desired remedial result. in public 
COntr.lCling .. increasing opportunities for minority bu,ineS.ICS, 488 U.S, al 507, 510, 
Jus!ice Scalia suggested All even mo~ aggressive idea: "adopt a preference for small 

I businesses.. or evcm for new businesses - wruch would make it easier for those previously 
excluded by discrimination to enter the field. Sucb programs may weU have a racially 
disproportionate impact, hut they are nO( based on race.' 111. 11 526 (Scalia, 1 .. concuning),I As sucb, they ..ould not be subjOded 10 strict scrutiny. 

I The Coon in Croson did not specify !be exttn! to ..hieb government. must consider 
race-neutral meuum before 1'CSOn.lng to race..eonsetous .a.ction. It would seem thai the 
government need not rt.m exhaust race-neutral alternatiyes. but only give them serious 

I 

I 

I 	

·20· 

I 



I 
I >"ention." This principle would compon with the purposes of ensuring that race-based 

mnedies.,. used only when. after careful consid~on. a government bas concluded thaI 
less intrusive means would not work, 11 also comports with Justice PoweU's vicv,,' thai in Ih!!

I remediaJ setting, the govemptent need ncr: use the -least restrictive means" v.'hen: they would 
not accomplish the desired ends as weU. ~ Fullilove. 448 U_S. al 508 (PoweD. I .. 
concurring); =;WQ WY.PD\. 476 U.S. al 280 •. 6 (Plurality opinion of Justice Powell)

I (narrow tailoring requiremenl CDsures that "less JUtrictive means" are used when they ... ould 
promote the objectives of a racial classification "about as well") (intemal quotations 

I 

omitted)." 	 . 


This lIJ'Proach gives the government a measure of disemion in dclermining whether 
its objectives could be accomplished through some other avenue. In ad4ition. under this I 	 approach, the government may not be obliged to consider .,.""..eutnI aJtematives every time 
that it adopts. race-<:onse;ous measure in a panleular field. In some situations. Ibe 
government may be permitted 10 draw upot! • previous eonsid~ of ......neutral 

I 
I alternatives that it undenook prior to adopting some earlier race-based measure." In the 

absence of prior experience, bowever. a government should consider r2ce~neutnl alternatives 
at the time it adOp!$ • racial or edmic classification. More fundamentally, even where tate­
neutral alternatives were considered. a ooun might s.ccond~gueS$ the government if the coon 
believes that an effective race-neutral alternative is readily available and hence should have 
been tried. ~ Metro Broadcailiac, 497 U.S, at 62.S (O'COIlIIOr, S.• dissenting) (FCCI 	 Iff"",ativ. action programs are not narrowly tailored, in pan, because "the FCC has never 
determined that it has any need to resott 10 racial classificatinns to aehieve it. asserted 
in.erest. and i. has employed tate..:onsc;ous means before adopting readily available raCe­

I 
I neutral, ahemal;v. means"); United Stale, v, Paradise, 480 U.S. at 199-200 (O·CoMor. 1.. 

dis~nting) (district coun's race-based remedial order was ,not narrowly tailored because the 
coun "had availabl~ several aJ1emativcs" that would have achic\'cd the objectives in a less 
intrusive manner),~l 

I 
I 

It S$$ (:2111 C20m Kiu Couasy. 941 F.ld at 923 n'\VJhik MCllCrutiDY requires serious, rood 
fl.lth t't)lIsioCTllion of nu~D~tn1 &itenWiYei. mit"! ICftltic)' dOCl COl require c:daustioa of every &;ucb 
pouiblt aiU:"".lIV(, -). 

I 

,. ~ 8iUit!; \' City of ChiWO. 989 F.ld 190. liM ~ Cit.} fa) bee) (Polocr.I,) (in Tevicwio& 


.ff'If"QWll,t "'-""'(1) C)U5.l,lreJ. c.ouI'U muft bc= aIoeUIUV{C:]lQ fbc: imporw:u:.e: of avoidia, ra.;w criteria, .. 

\It'htD(Vtf n It pouibk! 'tQ do to, (..1 ~ requuu"). cn1 denied,. 11. S. 0. 290 {l993}, 

I 
 .. s ComMon 1.11'0 't, Cin off)ilw.kjobit.. 6 F.ld ill l009xdl, 


I 
. ., ~~ Emln lUuch, NAACP v. Srikb. 31 F.ld 1$.48. tS71 (11m Cit. t994) (city abQvl4 bave 
Implemented ruc:.t)iWtDJ ..hun&U~ of cnabhUtlnl -DDD-diKrimilWOry sdet'lion ~Utel iP poiie.e a.nd 
fin: dcp.vtmenu iDlletd of adOpt-IDa BU-bu,ed proccdU1U; -C01rtiDuuI \itt of di$CrlmilWOry wts, , _ 

GOmpolI,aded..t.b( vcry c'tll dw (~·bucd mcuurea] ""Cn: desiped to elimitw.e-); Aiken v City of 
Mtmpbll, 3 I F.ld i 1.5" 1164 (6th Cir. 19904) (rcmandic, to lower court. in part. bceaUM evidence

I­ suUe$tCld thai Ute cif)' Iboul4 b.",.: uKid otJVIO"UI ~ of rau·oeut~ ait#roativC$ before ~ortill' to race:­
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I 
I 	 2. . Scgpe of Pr!!mmIAdmjniS!!j!ljv; Waivers 

I 
 Justice O'Connor, opinion for the Coun in CroroD criticized !he scope of 

Richmond', thirty percent minority ,ubcontractiog requirement. calling it • "rigid numerical 
quoll!.· lila! did oot permit cmsidimtiCII. tM>ugh some form of admini<tl'llive ... aiver 
mechanism. of wheth... particular mdividuals benefiting from the otdinance had suffemlI 	 from the effects of !he dis<rimination that the city was seeking 10 remedy. 488 U.S. at 508. 
Al fU>! blush. this criticism of the Richmond plan may appear 10 conflict with previou, 
Court decisions. joined by Justice O'Connor. that held that ru:e-hased remedial m ....uresI need not be UmiUd 10 pe=s "'bo were !he victims of discrimination, ~ 2IIlIil p. 5.) 
Upon closer reading, bow_t. !:1lIlQll should nO! be inte!pm<d as introducing a "victims, 

I only' requirement shrough !he lWTOW Ialloring 1JUt," The Coon', rejection in AdiliDd of 
Justice ScaJla', position that compensation is due only 10 individuals wbo have been 
dis<riminated again$! personally provides funher confumalion thaI !:mlllll did not impose

I any such requirement. 

The Coun's focus in !:1lIlQll on individllalieed considemion of persons .ocking the

I benefi, of • ,,"cia] classification appears to have been animated by three sepa.rate eoncems 
about the scope of !he Richmond plaO, Fim.!he Court indicated that in oeder for a remedial 
aff11lll.tive action program 10 be narrowly Iallored. iii beneficiaries mu$! be members of

I 	 mups that were the victims of discrimination. The COlln f.ulted the Richmond plan 
because it was intended 10 remedy discrimination again$! Afri....·Am.rican c:ontrnClon. bot 
included among its beneficiaries Hispanics. Asian·Am.ri ....s. Native-Americans. Eskimos, 

I 
I and Aleuts .. groups for which Richmond had proffered ·_Iute). no ,vjd= of pan 

discrimination.' ilL at 506. Therefore. the Coon said. even if the Richmond MBE progrnm 
was "'narrowly tailored' to compensate African ..Amcrican COntractOB for past discrimination. 
one may legitimately.sk why they are foreed 10 share this 'remedial relief' with an Aleut 

I 
citizen who moves to Richmond IOmOrTO\\t"r kL4l Second. the Coon said that the 
Richmond plan was not even lW'TOw)y tailored 10 remedy discrimination against black 

I 
 con~tiOU$ QleasUtei) . 


•: MOll lower courts h."t DOl c.aDltt\lcd ~ Uk tb.tI (ubion, ~. L,L, Bmisb v Cjrv of ChjclCO. 
962 F.ld 1269, 1292·94 (7tb Cit, 1m), B"'d 011 IilSbcr mun<ls. 989 F.ld 890 neb Cir.) (el) b&.nc), SHl:.I 	 derued, 11-4 S. Ct. m (1993): CO'l'll Cpone Co \' Kip, C2wm. ~I F,ld 1l9lS.l611..1~: Cunj!ko v. 
Bleblo School Pin_NQ. 00. 917 F.ld ,HI. 0711C\1tb cU'. 1990). I.w..J.s' Wimer Put Y. FCC. 113 F.2d 

I 
347. 361-68 m.c. Cit, 1989) (wUUuu. J.• ~tTUII. ill p&rt and di$&cntiDJ tEl pan) (inle:rprctillr 
~ AI requ.iriD& dUll racial clUliflc.t.bQtu be tJ.raut.fId -'10 v'ic:tim. of priOt discrimio.oiol'n; MpjD Lioe 
e~V!Df Co 	 v, BoII.td of Edyc .. '1ll f, ~pp, 1).41, 1)62 (£.0. Pl.. 1989) (MBE Prolrw tlOI M1TOwly 

tlJlored, II) pan. bt~IlK it ~c(nn.a.ioc{d') 00 prvVUIoo 10 ide:.oLity thaN who ~ victiau of put

I 
 discrimit>.ltioa and tolimil the PfO,...,m'. be1M:'hllO tbcm") . 


• ! Ss Q'PorJlS!Il Coom. Co v DiM£! qfCqlymbi•• 963 F.ld at 427 (MBE ptOrnm wu DOt 

I­
 fWTOwly tailored I>ccaUIC of "r'Udom IOl:h.lllOA o( ru:iaJ rroup$ for whicb there -....u DO evidence of past 

di.criminatioft *), ' ' 


I 

I 
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I 

I contractors beCause "a successfuJ black entrepreneur ... from anyv.'here: in the countT) •. , could rup its benefits. lsi. at 50S. Th.at is, !he geographic scope of !he plan .... , not 

, 
sufficiently tailored." Third, the Coun con!r.iSled !he 'rigidity' of !he Richmond plan "'ilh 
the fieldble waiver mechanism in the len percent minority panicipation requirement that ..as 
upheld in flIlliI=- As the Coun in CMI!lI described it, the reqWremem mfllUllove could 
be waived where a Olinority busm..s cbarged a "higher price (that] was DOt attributable 10 

the effecls of paS! discrimination." lsi. Sz Fullilove, 448 U.S. at 488 (pluraUty opinion). 
The theory is thaI where'. business is stnJggJing 10 overcome discriOlination. it may nO! have 
Ihe capacity to submit a 'Competitive bid.' Th.at an effective waiver provision allows for 

., I "individualized consideration" of. panicuJar minority contru:tor', bid docs not mean that the 
COn!r.ictor has to bC I "victim' of • specific instance of discrimination. It docs mean that if 
!he contru:tor i!, wealthy and has entered !he mainstream of COnU'llClOr.I in the community, a 
high bid might 001 be ll'1I.ce.able to !he discrimination that • ",cia! or ethnic classification is 
seeking to redress. Instead, such. bid might reflect an effon 10 .""Ioit th. classification."

1 3. Manner in Which Race is Usgl 

1 The Court's a!IaCk on the "rigidity" of the Richmond ordinance also implicales 
anolher common refrain in aff'tmtative action jurisprudence; the manner in which race is 
used is an integral pan of !he narrow tailoring requirement. The clearest statement of !he

I . Court' s somewhat mixed messages in this area is that programs that make race or ethnicity a 
. requil'emont of eligibility for panicu!ar positions or benefItS .... less likely !O survive 

constitutional challenge than prognams that merely use J2Ce or ethnicity as one factor 10 be

·1 comide"", under a prognam open 10 all nees and ethnic gsoops." 

1 .. Compw Allocialed (jell. Cpotn.s!90 y CAAlilioA for Economic Eauity. 950 F.24 at 14t8 (MBE 

prognm intended to remedy di5¢riminatioc: .,a.iDJ1 millorities io couet)' coostnll::tioo i.odtuu), was 

DArrowly tJ..iJortd. in part. bceaus.e 1eOJ)e of beneficiaries -..as limited to mieoritia withiD tht county} Mlb


I Podbcr£1k'y \' KiN:iQ. 38 F.3d 147. 1:59 (4th Cir.) {KhDlanhip prorn,m icteede6 to remedy . 

dacrimlflA!iOD aclinsl AfricAJh'meric.uu to Maryla.nd was Dct rwTOwly tailom::l. io pan. bee&u$e Afriao~ 


AmtnCaIU from oUI$ide M.uyl&nd "'1:tt cliriblt (or the pro~). '£0- ~~ni~. ItS s. C. 200J Om).


1 4) 

1 
Su Milw...," COMmy P.~m A'fg v Flc4Jn. 9"~ F.ld 419. 42$ nth Cit.) (Dotin, thai 

admininmivt waivcf meebmism mabt«:l: Itllt to cadude from KOpe of beneficiaries of affirmalive a:::lioo 
pl~. jl) public coct.ractin& ",fW{,) ......nby blaci: foolbf.U playen- who appan:otJy could c:ompeu effcetively 
ouuuk the plan). W1. dFI),!;g • .so;) V.S. 9S4 099l); COllerru Wm.1, lAC. v. WuhinC'lOIl SybycblY! 
Sagluri C'omw'p. 779 F, Supp, 310. )&1 (t). Md. 1991) (MBE pro,rvn DO! IWTOwly tailored. in part. 
becausc i1 bad ·00 PfOV'lltOIlIO .~. from the pro,Bm tho", ccDuactill, firm. qicb h.v~

1 Oemo1l.J"t1a1ed tilL ability ,to effectivel)' COlllpck .nth DOD·MBE', iD • compet.iti~ biddi», proceu:"'); U£ 
!l12 $hYrbS'n! BroadW'tltlf. IDe \' FCC. 876 F.ld at 9J6 {opinion of SilbetmlUl. J.) ("There must bit 
,otpr oppornuury to uclude lbo,e mdividua!$ for ...t.Iom affirmative a.cti~ i.J j"rt aootD¢[ bu,iness 
OPPOl"nuuty. "'tI , ... The (a.c:tor that ....t labeled abovt' u ..~ of beaeficWia/admia.istrativt' waiVeR" is lOmetimes 
cOl)sidF"t"'Cd by coum uDoer the badin, of ~nex..ibility·. aloe, with • consideration of the mauer n. which 
nee jl used, For the u.ke of clarity tt.tc bavt divided them uno two sepuale CQmpollCliu of the n.urow 

I 

• 
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I 

I Two typeS of racial classifications are subject to criticism as being tOO rigid. First 

and most obvious is an affumative action program in ,.,hJch a specifiC number of positions 
are set aside for minorities. The prime example is the medic.aJ school admissions program 

I 
I that the Coon invalidated in ~.. 1ustice Powell's pivotal opinioe in the case ",med 

squarely on the facI!hallbo program reserv"" siJa<etl pen::e.. of the skxs aI the mediC4J 
school for members of racial and ethnic minority groups. Another example of this type of 

I 
classification is the program upheld in fullilove. It provid.. !hal, except where the Secn:w-y 
of Commerce detennine,' otherwi .., at least Ie. percent of the amount of federal grants for 
cenain public works projecu must he expe.ded by gran""" to purcha.. goods or services 
from minority""wn"" busin....s. 42 U.S.C. § 6705(1)(2), 

The second type of classifieuion that is vulnerable to attack on /lcxibilil)' "rounds is • I 	 program in which nee or edlnicity is the sole or primary factor in determining eligibility. 
One example is the fCC's "distress sale" program, which allows. bmadcasler who.. 
qualifications have been call"" into questio. to transfer his or her licen .. prior to an FCCI revocation bearing, provided the transferee is a minoriry.oO\\,ntd business.4I1 Another 
example of affmnatjve action programs in which race or ethnicity is a requirement of

I eligibility are coUege scholarsbips that are "'serv"" for minorities." 

• Under both type. of classifications, persons not within the deh,,""led categories are 
re.deted ineligible for cenain benefits or positions." Justice PoweU', opinion in ~ 

I 
I t.a.ilorinJ ten, 


.~ The dislress uJt pro,nm wu uphttld undC'r intermediate sCNtin)' tD Metro Bmad£utill., 


I 
I '" ~I Then is • plaulibltt diSlinctioD ~CCD c:olie:,c ICholanhips that &1'C I"C$tI"Vcd for minoritiel and 

admiuioDt "uow that reserve J:lW::es II • collell!: for miDoritiC$. III Podw'b v, KiJ:!'.AQ, 38 F.3d 14'7 
(4th Cir 19941. Sig'! dS1lie.d. t J5 S, Ct, 2001 (199$). the: Founb Cire\.lit held that a coUc,c Kholmhip 
pro&,ram fOf Afn~ Ac:Icri;us wu IIDtonllltUtiOc.al under~, The Fourth Cireuit'$ de.;isioa, 
bo\lit''VtT. did DOt equ.w !.be fCbolan.hip p1"Olf"IllI ';:Ih iiiit' admi..ioD.J qvott IttUck dowu iD ~. IJ'Id it 

I 
 did Dot nn'u on tbe fItt thlJ ratt ....... t"CquirftlUtU of etiribitity for the fm'JRfD, 


... The I1&tUteJ ud Rplatiou uod« which DOT hu a\&blil.bcd the colltm:tia, pt'O,ram al inue lD 
Ad..yy~ an: dlffereoL b.;i.fJ aDd ethD.ic Cw..if'iuOOM an: wed in the form of a pt"C&uOlptiotl tbll

I me:mixn ot miocrity ~ an: -aoci.,U)' diud~.· Ho'W"ver. lila: pra,\lmptioD is n:bun..ble:. tlId 
mcmben of conm..i..Dln\ty JTOupt are di(ibft: fur the prorram "on the bais of e:lear and conviocia, 
e:vide:nct~ thM tbc') &1'C &ociiJly diloldvlJ'I1&Iu:t Ad.aand.63 U,S.LW. 114524, .. i1L at 4540 (Ste'VCI1$, 
L dine:miDll l&rJ\liol tbll the rcl¢\1ut CWUtel ADd replatioDS in AdyMd an: better tailored thltl the 

l-
I E9l1ilove te&islll;oc. bie.c.wu: they "doD DOt llW.c rac:c the: sole rritc:riOD of eli,ibilil)' for puticipalioo ill 

the pro,TatlL" Mell)~ of racial ud e:th= &t't' praumed 10 be disadvtmq:cd. but Ute: pt'CSulDpeiol) is 
rcounabte, u.d ('''en If It ~oes oot let t.b~ ~umpt.io.c••• small busineu may qu.aJify [for the: progntm) by 
.. hOWlIlI thAt 11 If both SOCially ad eeocomlcaJly diJM:Iv&.Df&ted-}. 

I 

I 
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• 
I ""ted o. the f."nhal the admissions program al issue was a quota IIlat saved places for 

minorities solely on the basis of their race." ~ Justice PoweU put iI, such a program 

I leUs applicants who are no. Negro, Asian, or Chicano that they 

I 
a", tot&lly excludod from • specific perccmage of the "!'lIS in an 
e.tering class. No matter how stnmg IiIcir qo.aIifications, 
quantitative and extraclll'ricular, ineludillg their own poteIItiaI for 
=1>OOon 10 educational diversity, they an! never afforded the 
chance to'compete with applicants from the p",ferred group. forI lhe special admission. sean. 

438 U.S. II 319. Justice PaweD contrasted admissions program. that require decisions based 

I 

I "ml.x" on race and Clbnieity, ill. at 31S, with program. in which race or Clbnic background 


is simply one raetor among many in the admissions decision. Justice PaweD said IIlat in Ihe 

laner type of program, "race or CIbnic background may be deemed • ·plu.' in • particular 


I 

applicant'. rile, yet it does not insulate the individual from comparisOn with aD other 

candidates for the available seats." Il!. at 317. In Justice PaweD', vi...... such program' "'" 

sufficiently flexible 10 meet the narrow tailoring requirement. 


This line of ....soning also ",sanal'" in ,!obDSO' v. IraDlIlOnatjon M=. 480 U.S. 
616 (1987). Then:, the Suprame Court upheld an affumative action plan under which a state I government agency considen:d the gender of applicants" as one factor in making certain 
promotion decision.. The COUrt noted that the plan "!el{] aside no poSitions for WarneD, " 

I but simply established goal> for female "'P"'S.'lIation IIlat we", nO! "constnled" by the 
agency as ·quotas.· Il!. at 638. The Court further observed IIlat thiplan "men:ly 
authonzeIdl that cons.ideration be given to aff1l1native action concerns when evaluating

I quaDfied applicants." Il!. The Court stressed that in the promotion decision in question. 
·..,x ... was but one. of numerous factors [Illat we.. taken] imo account." ll!. The 
.gency's plan "thus resembleraj" the type of admissions program "approvingly noted by

I Justice Powell", in~: it ton:quires women to eompete with all other qualified applicants. 
No poISOns are autom.tieaDy =Iudcd from consideration; ill an! able 10 have their 
qualifications weighed .gainst those of OIlIer applicants." Il!. SI:c Wl1 ill. at 656-57 

I (O'Connor, 1 .. concurririg in judgmCl1l) (agency's promotion decision wa, not made "solely 
on the b.sis of sex;' rather. """, "IS $Imply used as a 'plu, factor'"). 

I 

I 

I :Ill ~ it the only Supn:mt,Coun a.t"firm&bw IICtiOD cue th&r ulti.tnlllCJy tunKd OD lbe ~quota~ IUue, 


10 ~. the Coun tdened di~IJy to tbt !bin)' pcr;eDt minority 'tlbeolltl"&Ctin,C rcqu.in:mecf at 

inue te the ease as. ·qlloa." bul Ihat...,.. DCIC iJI: iudr the bail for the COutl', dcci,ioD. 


I· 
" Althou,b 'ohMan wu • TlUc VD J'Dder eWlifieatioo cue, ita rt:UQai.o, as 10 tbe dintbctioD 

beNie:e;o quow lbd ,oals is in'ttuctive with tupcc1 lO the conninnionaJ ut.!y.l, of racial and elbwe 
clus-ificatiollS, 

I 

I 




I 

• Finally. Croson itself touches on the point. The Coun said that in the absence of a 

waiver mechanism that pennined individualized consideration of persons seeking a share of 

city contracts pursuant to the requirement that thirty percent of the dollar value of prime 


I 

I contracts go to minority subcontractors. the Richmond plan "las ·problematic from an equaJ 


prOleaion standpoim because [it made] Ibe color of all applicant's skin !be sole rele,-.,. 

considemion." 488 U.S. at S08. 


4. Coipparison of Numerical Target to ReleVant Marter: 

I 
I Where an affirmative action prognm is justified on remcdial grounds, the Coun has 

looked at the size of any numerical goal and it.! comparison to the relevant labor martet or 
industry. This faaor involves cboosing the appropriate measure of comparisoo. In Croson, 
Richmond defended it.! thiny percent minority subcontracting ",,!uiremetlt on the premise that 
it was halfway between .067 percent - the percentage of city contracts awarded to African­
Americans during the yean 1978-83 - and SO pe"",nt - the African-American population of I Richmond. The Coun in Croson demanded a more meaningful statistical comparison and 
much greater mathematical precision. It held that numerical figures used in a racial 

I preference must bear • relationship to the pool of qualified minorities. Thus, in the eoun'. 
view. the ·thiny percent minority subcontracting l'aIuirement DOt narrowly tailored, because it 
was tied to the African-American population of Richmond, and as such, rested on the

I assumption that minorities will choose a pankuw uade "in lockstep proponion to their 
representation in the local population." 488 U.S. at S07" 

I 	 .5. Duration and Periodic Review 

Under Croson, affumative action JqJresents a "temporary" deviation (rom "the nonn

I 	 of equal treatment of all "'cw and ethnic grouP"" CrosoD. 488 U.S. at SIO. A particular 
measure therefore should last only as long as it is needed. ~ Fullilove, 448 U.S. at 513 
(Powell. 1., concurring). Given this impentive, a racial or ethnic classification is more

I 	 likely to pass the narrow tailoring test if it bas a defmite end--date,n or is subject to 

1! Compare Aiken \" Cjry of Memphis. 37 F.3d aI 1165 (n:maodinl to lowt:T coun. in pan. because 
Dee·based promotion roals ill COZlSCGt decree were tied co ·undifferentiated" labor force IWinicl; 
instructln, district coun on n:maDd co de1ermiDe wbctbcr racial compolilion of city labor force "differs 

I 
I materially fMm thai of the qu&lified labor pool for the politioDJ· in querrion) !::i.JA Edwards Y. City of 

HOUSTOQ. 37 F.3d 1097, J II. (Sth Cit. J9904) (nee-baaed promotioD ,oall' iD city police depanmcnl were 
n&rTOwly Llilorul. ill pan. beau., the' ,oak -..ere tied to the number of miDorilics ";th the lkills for the 
posilioDJ ill qUCltioo). w'e uaptod••9 F.3d 1048 (Sth Clf. 1995). 

I 	 I 

I 

" .m: PY!diK• .go U.S. aI 178 (pluraLity opiElioD) (nce-baHd prom~tioD requin:mcnt WU DarTDwly 


tailored. ill ~ because il was "cpbcmen..l." aDd would ~cndureD only until" DOD-diacrimio.uory 


, 
promolion procedUf'CI were implcmCDtcd); Shed Met&! Workm••'8 U.S. aI ",7 (PowcJl. J .• concurrin,) 

(n.c~.basc:d birinl ,oal was DarTDwly lailored. ill pan. becau.e it "wu DO~ imposed u a permucol 

requlremeDI. bur ['oIIU} of limited duratioo"); Ey!lj!o..,e, 448 U.S. at .513 (Powell. J .• CObcurrib,) (race­

based cla.uificalioD in public worb le,ill&1ioD wu a.arrowly tailoRd. in pan. becau.e il wu "001 a 

I 
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I 
meaningful periodic review that "",,1>le, Ihe governmenl 10 ascertain the continued need forI 	

, 

the mea..re. The Supreme Coun has said thaI a set end-dal. IS less unponam where a 
program does nOI esta1>lish ~iflc ~umericaJ targotS for nUnority participation. JohnSO" .

I 	 480 U.S. al640. However, It remam, imponam for sucb a program 10 undergo penodlc 
review. S= ill. at 639-40. 

I Simply put. a racial or ethnic cJas.sificalion !bat W15 justified at the poim of in 
adoption may no longer be required at some fulU'" point. If the cJas.sification j, subject to 
....wninatio. from time to time, the government can react to changed circumstances by fill<'I lUning the classificaliOll, or discontinuing it if wamnted. S= fuUilO)!c, 448 U.S. al 489 
(plur.Uity opinio.); S 111!! Metroliroadcastin&, 497 U.S. at 594; Sbm Metal WOlters. 478 

I 
 U.S. al 478 (plur.Uity opiniOll); ill. at 481-88 (POwell, I .• COIIcurrmg). 


6. liurden 
, 	 .I Affirmative action necessarily impose, • degII!O of butden 00 penon' who do not 

belong 10 tho group. that are favored by a racial or ethnic clu,ifitauon. Th. Supreme Coun 
has said, however, !hat some burde., are accq>table, even when visited upon individWlisI 	 who are nOI personally respo.sibl. for the particular problem that the clll.sification seeks to 
address. S= Wypn), 476 U.S. at 280-81 (Plurality opinion) ("As part of this Nation', 
dedication to eradicating rnial discrimination, innocem penon. may be called upon 10 beaT 

I 
I some of Ihe burden of the remedy. '). This wn implicitly realftrmed ill CIlWlD and 

AdariIl~: in both enos. the Coun ''''''''gnize[d] that any iIIdividWli suffers an injury when he 
or she is disadvantaged by the govemmem because of his or hor race. whatever that race 
may be. ' .. bul dcclieed 10 hold !hat the imposition of !hat butden pursuant to an aifll'!llative 
actton measure is automatica1Jy unconstitutional, I 

I In some situations. however. the burden imposed by an aff~ative action program 
may be 100 high. As. a generaJ principle, 1 racial or ethnic classification crosses that 
thre,hold when it 'unsettlel'! ... legitimate, flmlly fOOled expectationl'!, ••.• or impose, I the 'entire burden ... on particular individWlis.· .. Applying !hat principle in an 

employment case- 9fbete seniority diffm:uces between minority and noruninority employees 

"'e", involved.• plunlity of the Coun ill Wygam !Ita1ed that race-bned layoffs may impose
I • more sub,wltW burden than tW:-bned birin, aod promotion goal.>, because 'denial of a' 

I 	 , 

I 
pcrm&tlttot pI1'I of fC'ldenJ r:omr.c'hDI ftlqU1n:mCCU ")~ Q'Qptu)tll Conm _ Co, \', I>inris':! of Cob!mbi •• 963 
F,ld &! <Ill (ordinanc::e JiidUD, uidt • pc::reect.lIc or city COottKU for lllioorirj< bu,incues was DOt 

IWTOwly tallon::d. in part. bce.auK it CODIAiDed DO ~S\,ju.et ptOv,i,iOD- and 00 ~cod {was] in sj,bt~). 

to Ad.m"g:\1. 6) U,$,L,W. as ""3l (c.it.io, CnnoQ).I 	
, 

.u lobDt.QIl. 480 U,S, II! 6)1, 

I :lit Shee1~ Mml Workm._~~ 478 U.S, &l d8 ~--" J ..... .......,) ,__ ~~_ lrv~. ., ~~u_ ••~ 

I 

I 


http:S\,ju.et


I 
futu'" employment opponunity is not .. intrusive .. loss of an e>tistin, job,' Vi),,,'DL 476I U,S. at 282-83; lil:C ~ ill at 294 (White.J" concurring), In a ~bsequenl ""st, ho"'",er. 
lUSlice PoweU warned that 'it is 100 simplistic to conclude that hiring [or other employment) 

I goals withstand constitutional muster whe"'" layoff. do nOl ' ....; The proper constitutional 
inquiry focuses OIl the eff..:t. if any. and !he ditfusmess of the burde. unposed on umocem 
IIOnminorities, not on the label apptiod to the panicuIar C1Ilploym~ pbn at iwoc.' Sb=l

I Metal Worken. 478 U.S. II 488 •.3 (Powell. J .• """CU"",,), I 
In the conttaaing W. a ,,"cw or ethnic classification would upSCI senIed 

I 
I expectations if it impaired an eltisting conrract that had been awarded to a penon who is not 

included in the classification. This appl"'Ddy nccun ...... ly. if II aU. in !he federal 
government. A """" salient inquiry thereto", focuses on the scale' of the exclusionary erreet 
of. contracting program. For example. in FulliJoye. lustice Powell thought it salient that 
the conlracting n:quirement II Wae in the ""'" reserved for minorities a very small amount 
of tOtal funds for construction wort in the nation {less than one pen::entl. leavingI 	 nonminnrities abl. to compete far the VI$t ~ainder. Far Justice Powell. this rendered the 
effect of the progr.om 'limited and so widely disponed that its use is consistent with 
funclamental fairness.' FulliloYJ:.448 U.S. II SIS. 1D some instances. convencly. the I 	 exclusionary effeet of racial classifications in contracting may be consideted too large. For 
example, the lower CQUn in C= held that Richmond' s tbiny percent minority 
subcontracting "..quirement imposed an impennissible bunlen because it placed nonminorities 

I 
I .•i a g...., 'competitive disadvantage." I,A, Cwo Co, v, City of Richmond, 822 F.ld 

1355, 1361 (4th Cir. 1987). Similarly, an atrumative action progr.om that .rreetively shut 
nonminority fUTl15 out of certai.n markets or particular induStries might establish an 
impennissible burden. For example, the dissenters in Metro Bmadcanin: felt thai the 
FCC's distress sal. unduly bunlened nonminorities because it 'created a specialized market 
rtserved exclusively for minority controlled applicants. There is no more rigid quota than aI 	 IOOl! set-aside .... For the wculd-be purc:1wer ()f penon who Seek.. 10 compete for the 
'ta,ion. that opportunity depend, enu...ly upon race ()f ethnicity.· 497 U.S. at 630 
(O·Connor. J .. dissenting), The dissenten also di,missed the majority's contention that IheI impaC1 of distress sales on nonminorities 'lfal minuSC\Ile. given the small number of stations 

. U'allsfernd through those means. The dissecten said that "lilt is no response to a penon 
denied admission at one school. or disch.a.rtcd from one job. solely on the basis of race. thatI other schools or employers do not disc:rimiNIP.· W. 

C. The Post-Croson I ..odKaQC II the Srm and LocaJ LevGII 	 ,, 

I 

I 
Croson lw DOl ",suited in the end of atftmWive action at ,he state and local level. 


There. is no d~bt•. however, that CItIlQI!. in tir_, the constitutional parameters, has 

dunllUshed the llIC,dence of such PJOCTIm" .. k:ast in eonttaaing and procurement. The 

postwCrmOD experience of govem.mmu thtl continl.1e to operate affumative action programs

I 
I 

• 2ll • 

I 

I 
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I 
I ' 

in that..,... is instructive," Many govemmen" "",val.aled their MBE prop-ams in li~bt ofI 	
, 

CroSOD. and modified them to compon with the applicable SWl~. Typically. the 

I 
centerpioce of a government's effons bas been a "disparity study.', conducted by outside 
expens. to analyze patterns and practic.es in th. local construction industry. Tbe purpose of 
• disp;uity JitUdy is to delerm.itte "'hetber tbere is evidmce of discrimination ap.in$! 
minorities in the local construction indusuy tba1 would justify !be u.. of remedial racial and

I 	 ..bnic classifications in contracting and procurement, Some studies also address the efficacy 
of "",,-neutral a11......tiV.S. In addition to obtaining. disparity study. some governments 
bave held public bearings' iIi'whicb they'bave m:eived evidence about the ... orting, of theI 	 local conStruction indusuy. ' 

, 
PoSI-s:mson afi"ll'mative action prop-ams in contracting aDd procurement tend toI 	 employ flexible numerical goals and/or bidding preferences ill whicb race or ethnicity is a 

'plu,' factor in the allocation decision. rather th3n a Iwd set-aside: of the son at issue in 
Crom, It appears tba1 many of the post-!:mWl contracting and procurement progTllms that 

I 
I rest on disparity stUdies bave not been challenged ill court." At!eUt one of the prop-ams 

was sustained in litigation." Another was stnu:k down as inconsistent with the CfQ5QD 
standards," Challenges to other prop-am' were not resolVed on ... mmary judgment. and 

I 
I 
I 

)1 A c:ompre.betuivC': revie... of volulltuy affirmative action mpubbe- empl~ymtln at me Slale qd lOQJ 

I 
I l-evel atier c.t:swuI is beyotld the J.eOpe of thil gacmcn.nd\lm. We DOlt OW • Dumber of !he pro,ram$ D,aVC 

involved remedia.l ra.eia.l ed ethnic t;WIific.adou ia Q)noecUOQ with biNl and promotion decilioos in 
police a..nd fire Oepat1lX1caU, Some of the pro,ram. ba"'e bceo upheld. and otbm Iwd: doWl). kOmPlrt 
~i:bul \I Mell'9ooljW! Dadt' COVPI\', 26 F.ld IS4S (11th CiT. 1994) (lipbol~1lI ~.~ed bjrill, ,oal 
10 COI.IDt)' fire ~IlU~Dt undet CruIlR) .!dtb. we If Ciry of Sagipaw. 9} J F.ld 1 J92 (6th Clr. 1990) 
(flOODI down race~bued btrl:a, ro.tJ i.e eil)' police dcpartmeDI UDder .!:r:2w ~ WywO., 

I 

I " '" ,That W bccD true iD Riehau:r.t JI u. OW' U~iDI ttw the eiry c:rioduetcd a PO'1'~ 


dllpa.nty JNdy aDd en&i!Uld l tte1Ir MB'E prop-am tbll CSlablisbtl a biddiD, pn:(crcDCC of "20 points ~ fOf 

pnmc COl1tracton Y4lo ptcd,e t.O m_ a ,oa! of wbeont~ SLxleCD pen:ent ~( lbe dollar vtJue of. elf)' 

eontract to ~BEa: 1'be PftIftIJXI, wotU at the "pttql.lalit1catioo- ua,e. wbeD the dty i, determiDibC iu 
pool of eh,lbie htddcn OD • Pf'OjCC1, Ooce the pool 11 1C1ecu:d. the low bidder il awarded the eoDtnct, 

I )It iss: AU9£Jlted G$11, CoDttt.C'!Oa ¥ Col1itjoo for EcopomiC" EqwiJ,y. 9SO:F.2d I40J (9\1) Cir, 1991). , flO OUQ£illed Ow Contfl(10ts v Cit)' of Hew HIVCD. 791 F. Supp. 94) roo Coan. 2m). Ifmled 2D 
moo!nen erolJ.Q~•• 41 F,ld 61 Q.d Cit. 1994), 	 . 
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I 

I 	 we'" ",manded for further fact fmding" Contracting and procurem.... programs .hat we~ 
not changed after Cro",n have met wi.h. mi>ed reception in rht ;couns." 

I 	 I 
m. II,mIlicalj!lll of .be CIlIlQJ! Standard. ill til!: &dmI LcYCl 

I In ... "",ce. Adararu1 federal.izs !:IlIlQJ!, with one impn.!lml' ""vcae C"""".. may be 
.•ntirled to lOme deference .wben it acts on rht basis of """ or ethnicity to remedy !he effects 

of discrimination. TheCoun in AdaranlI binted !IIaI ill leu! where a federal afflrmative I 	 action program is congressionally mandated. rht CIll$OIl SWIdards mijJbr apply lOrnewhat 
more loosely. The Coon concluded !IIaI it need IlOl rewlve wbetilcr and to wbal emnt !he 
judiciary mould pay special ~ to Congreu ill Ibis area. The Caun did, however, 

I 
I ei« the opinions of various Justices ill fullilove, !:mam, and Merrn BmadCi!lin£ co.""ming 

rht significance of Congress' express constitutional power to enfm'c:e the antidiscrimination 
guaranrees of rht TlIi.neemh and Founeenth Amendmenl.$ - undcr:Section 2 of rht fanner 
and Section 5 of !he latter - and !he extent to which COUI'lS should defer to exercises of that 
authority that entail the use of r.u:ial and ethnic classifications to remedy discrimination. ~ 
63 U.S.L.W. at 4531. Some of those opinions indiCille!hat even under SlriClscrutiny, I Congress docs DOt have 10 make rIDding. of discrimination with u.e same degree of precision 
as • , ..te or local government. and thaI Congress may be entitled 10 some latitude with 
n:speC! to its selection of !he means to !he end of remedying discrimination. OJI 	

I 

,I .' Cora! Cornu Co \' Kju CouAn'. 9041 F,ld 910 (9\1) eir, 1991). £-S:lL.~. S02U.S. 10)'3 
n99Ji: Cgn;rel~ Worts \t, CjTY and CQvary of PsnvCT. 36 F.ld .513 OOtb Cir, 1994). em, denied. 115 

I 
s. C!. 131 S (I99S ,. The CQl,lrts in these two ca.t.e.$ eoa:UDCtuc.d favoml), 00 aspects of lhe prorrams at 
iuue and the dispa.l"'ity studies by Whleb they .,.. jUltified, i 

I 

C We -.n: .wart of &I lcut Oae luc:b pro.rram that INrvl"od • motioa for IUDllDary judlmcnt and 


'ppauntly· is 11i11 in effect today. _ (OK Corp." Hillsborowrb COVI!t¥, 908 F.ld: 908 (J lth Cir.), 


I 

cen denied. 498 U.S. 983 (1990). Othcn.bave: beft ionlidat.ed. ~. LJ... O'DoDDSU CMitT, Co, v. 

Di11rjcI of Columbi •. 963 F.ld 420 ro.C. Cit, t992); CoatMSU"J' AII9$. v. City of Pbiladelphia. WL 

11900 (E.D. Pa. Je, It. 1991l~ Am'" om" Suwly Co, .... City o(Dctrgis~ 826 f. Supp. 1072 !E.D. 

Mich. 1993); F Buddir CODstr Co v em of Elma. 713 F, Supp, 1018 (N.I>, Ohio 1991); Maio LiQ£ 

Pavine Co 	 .. Board pfE4u£.,.. m F, $\opp, 1)49 (,£,1), Pa, 1m}. ~ 

, 
'I Section I of tbe J:Ollneetlth A.o:u::admi:IP proIIlbfu IWCl ud munic:ipalitiea from ~D)'io, perIODs. theI 	

: 

equa.! protect.on of Q,e laws. 5«:tioo, riYal CCOJ'f"tU the PO'N'ef to ecton:;;e Uw probibitiCD. k.ause 
Scaioo ) of lh£' ~Am~ oaly awtia 1.0 Nt.c:& ud muaic:iptiities. IS United SUi.t£S v,

I 
 ~. 38) t;,S. 7.~. ", (1966). it iI v:ocm&iA wbd.be:t CoD,"," may act uDder SectioD S of thlt 


I 
amcDdnu:C1 to Te1Dedy diserim:ifWioD by purely priv&U:: t.eton, _ AsWud. 63 U.S.L.W. at 4:538 D.IO 
(SIe:VtuS, L •. ~islCutinl) (~~\IK Coarn:u w acted...nb t'l::l'pcc1 to the St.uc. mON.CbD, ST"lI'JlA.A. we 
~~ ,DOl re-:"It today \be cM'fi~tt q~OlI of • ". IWlic.abllity to pure: n:,rv!&Iio"O of Private 
IndlVidws, 	); Metro SroJdCUlUlJ. 497 U.S. aI ~ (O·CoIlDOt.l '. diuat.iQ&) (¥ScetiQII S empowers 
COD,reu 10 act n:rpc:ti11, the Stasea. ud of COUne Uti, cue: CO~ oaly the: admiAiura!ioa of fcderaJ 

I PTOlraJIll by fedeTaj officia.!l .•). Nevmheleu. n:1S)edial l«rl1wion adupted uDder Section :5 of the 
Founccclh AmeDdmect does DOt "",,uril)' ha"e 10 a.c1 00 the ltau:t 4i.n:ctIy. lcdoed • ...-beD CODfTUS 
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In fullilOve, Justice PoweU's concurring opinion said that even under strict scrutiny, 

• 
"[t]he degt<e of specificity required in the rmdings of discrimination and the breadth of 
discretion in the choice of remedies may vary with the nature and a.lhonty of • 
governmental bcody." FyUUav;, 448 U.S. at SIS n.14 (Powell, :" COllCUnmg). It lvaS . 

• merefo", of par.unOlllll imporunce '" lustice Powell tIIC the IlIcial, ad edmic cw.ifu::an01l 
in Fullilm was prescribed by Congress, wbicb, '"alce PO...U admomsbed. "properly may 
_ and indeed muSt - address directly the problems of ~n in our sociely." llI. at 

• 
499. 'ustice Powell emphasized that Congress has "the unique constitutional power" to tal<e 

such action under the enforoement clauses of the 'Ibil'teenlb and Foul'lt!el11h Amendments. 

llI. at 500. ~ ill. at 483 (Plurality opinion) ("run no organ of government. Slate or federal. 


• does tbere repose. III()l'e comp",bensive remedial po....",1halI in the Congress. expressly 
charged by the Constitution witb the competence and IUlhorily 10 Cote.... equal protection 

• 
guannti:es. "). Justice PoweU observed !bat wben Congress uses those powers. it can paint 
with a broad brush. and can devise national remedie. fOT the national pmblel!l of raci;!! and 
ethnic discrimination. llI. at 502.03 (powell. ,., concurring).· Furihermore. Justice PoweU 
said tbat through repeated investigation of !bat problem. Congress has developed familiarity 
wilb the nature and effects of discrimination: • After Congress has ,legislated repeatedly in an

I area of national concern, its Members gain e"PCricnce !bat may reduce Ibe need for f",sh 

• 
hearings or prolonged debate wben Congress again considen action in that area.' llI. at 503. 
Because Congress need not redocument the fact and history of discrimination each time it 
contemplates adopting. ne"" remedial measure. the flOdings!bat supponed the EuUilove 
legislation we'" not restricted to the actUal fIDdings !bat Congress made when it enacted !bat 
measure. Rather. t;he record included -the information and expertis;e that Congress acquires 

•• 
I in the -consjderation and enactment of urtier legislation." lit A toUn reviewing a race~ 

based remedial act of Congress therefore 'properly may elWlline the total contemporary 
record of congressional action dealing 1\'lm the problems of racial discrimination against 
[minorities]." llI. Finally. Justi"" PoweU gave similar defe."."" 10 Congress wben it came 
to applying the narrow wloring te". H. said that in deciding bow be" to combat 
discrimination in the country, the 'Enforcement Clauses of the Thineenth and Fauncenth 
Amendments give Con",",s I ... measure of diSCl!!tion to choose. suitabre remedy.' llI. 
MD . 

I • 

I s.cck5 10 remedy diJ.l:rim:iouioll by priyate pt.J1ica, it lllUy be i.odin:ctly n::medyia, diserimioation of the 
staleS; fOf io some cua. private di.cnmi:.a.atioa wu tQlen1cd or upresdy MJ)C\jol:lCd by the 'lItes. 
Privale dis.::rimilWioD. moreover. ofte.o cu be remedied \lad« the clJJom:tDenl proviliioOl of tbe 

I Tbittet:ntb Am~dmeot. Soec:tioc I of that ..eodm~ fn'Vhibiu 5'-Vc:ry and i.DvoluDWy .fen'iNdc. Section 
:2 rives Con~. the pawa' SO eo.forec lb~ prohibitioG by puaiq: m:ocdiaJ IqULuiol1 desiped to 
eliminate Rthe. bad,et Uid incident. of 'lavery ttl the Unhcd Suta," Jom v, 'AJf'ntd Maver Co .• 392 
U,S. 409.439096&). The Suf"Rme Court bat ttcJd ttl&!: .uch iqUluioft may'be ctit"ClC'Uld at rcmedyin,

I 
 fbe dimimination of private aaQft. lis Mil u tbat of ttic SWt&. Id. at '38. Sa _ RYRlt2Q OJ. 


MeCruy. 427 U.S. 160. 179 (976). hi Fv!Jilo"'l. the plunlity opinion coocludc:d tb:at the Comme:n:e 
CJauu provided an addnioD&! SOUfU of ptO~ un6er which Con,"" COlIld adopt race·bued lecl-s1lliol:) 

I iotendc:d (0 remedy the diserimiDalol")' ecllduCI of prink acton. ~ fyllil2vG, 448 'U.S, al 475 (pil.lraJiry 
°P1IUOD;, ! 

I 
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I 
I justice O'Connor's opinion in Croson is very much in the same vein. She (00 

commented tbat Congress posse,ses • unique remedial powers : . . under § 5 of flle 
Faun..nfll Amendment." Croson, 488 U.S. at 488 (plurnlity opinion) (citing Fullilove. 4-18 

I 
I U.S. at 483 (plurnlityopinion». By contrast, state and local governments have "no lJ""'ific 

cc.stiDltional mandate 10 enfom: the diCt.1lt.. of the FClJIIeelIIh Amend",.nt." bill raIIler are 
subject to its "explicit conmaints." lit at 490 (Plurality opinion). 'lbm:fo~ in Justice 
O'Connor's view. state and local govemm""u "mull identify discrimination, public or 
priva.., wifll some .lJ"'Cificity before they may use ~iou. re~ef." lit at 504. 
Congress. on the ofller haiId. ClII make,' and "bas made national fmdlllgs that there has beenI societal discrimin.atian in a bost of f..lds." 1.11. It may therefore "identify and redress the 
effects of society·wide discrimin.ation· througb the use of l'Bl:ial and ethnic classifications that 
would be impermissible if adopted by a stale or Ioc:aI government. 1.11. at 490 (plurnlity I opinion)." Justice O'Connor cited ber Crom opini\l1l and rel!eratod these general point. 
about the powers of Congress in her Metro Bmadcanin. dissent. icc 497 U.S. at 60S 
(O·Connor. J., dissenting) ("Congress bas considerable latitude, presenting lJ""'ial concerns I for judicial review, when it exercises it, unique remedial powerS ... under § 5 of flle 
Founeenth Amendment. ") (intemaJ quotations omined). 

I 
I It would be imprudent, bow.ver, to read too much inlO Ihstice PaweD's opinion in 

Fullilove and Justice O·Connor'. opinion in Croson. They do nOl, for example, suppan the 
proposition that Congress may simply assen that because there bas been g.neral sociew 
discrimination in this country. legislative classifications based on race or ethn.icity are a 
necessary remedy. The more prohable construction of those opinion. is that Congress muSt

I have some paniculari.Zed evidence .bout the eristence and effects of discrimination in the 
sectors and induStri•• for which i1 prescribe< racial or ethnic classifications. For .xample, 
Cong",,, .,..,bUshed the Fullilove I'ltcial and ethnic classification to remedy what flle Coun

I saw as flle weU-doeumenled effects of diSCrimin.atiOD in one industry - construction -- that 
had hindered tbe ability of minorities 10 pin access to public conlr..cting opportunities. Sz 

FuUiIQve. 448 V.S. at 5OS..()6 (PoweD. J., concurring); .I.I:l: i\I:i!;! ill. at 473 (plurnlity


I opinion). I 

Based 00 this reading of Croson and FuIIilgv;, the endorseme.. in Adallmd of strict

I scrutiny of federal affltmative action programs does not mean that Congreu must fmd 
discrimination in every jurisdiction or induSU')' alfea.ed by such a measure (althougb it is 
unclear whether, as a matter of!W'!l)\I{ tailoring. the scope of. classification should be

I 	 narrowed to exclude regions and tndti that have DOl bee. effected by the discrimin.ation that 
is to be remedied.). State and local governments must identify dlsCrimin.ation wilb some 
precision within their jurisdictions; Congress' jurisdiction is the nation as I whole. But afterI 	 Adarand. Congress i.I subject to the CIllSOll "st.rorlI basi. in evidence" 1IltndanI. Under that 

standard, flle ,eoera! hiStory of racial discrimination in the nation would DOl be • suflicient 


I , .. Ju-~ica Ke:n~y and Sc&lia dc:::liDCd to jot!) that put of Jurtic:e O'Conoor', opiDioo m~ that 
d~..· • dntioetioo between the rupect.ivc powt"rs of CocJ1U$ ud Jttie or local rovunmcau i.n the area of 
affirmative action. 

I 

I 
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I 
I predicate for a rem..:!ial racial or ethnic classification. In ~tion, ~denc. of , 

discrimination in one sector or indust.ty is not aI\\'ays probanve of discnmmauon in other 
sectors and industries, Fer example, a history of lending discrimination against minorities I 	 ,rguably caMet serve as a catch-all justification for racial and ethnic classifications 
benefining minority-owned fmns through the emire economy; app1ic.uion of !he IW'IO'" 

tailoring test would suggest that if lending discrimiDatioll is the problem being addressed,I 	 then lbe gove,.nment should tackle it dim:tly." I 

Futtheimore. lJIIder lbe new standan!. Congresa probably docs no< have 10 hold.I 
I 

bearing or draft a report eacb time it adopu • remedial racial oriethnic classification. But 
where such a classification ",SIS on a previous law or series of laws, Ibose cartier measures 
must be suppon..:! by sufficient evidence of the effects of discrimination. A.!Id if the fllldingsI 	 in the older laws an: stale. Congresa or the pertinent ageoey may have 10 demonstrate the 
continu..:! relevance of those fllldings; this would satisfy the element of the o.atl'OW tailoring 
lest that looks 10 the dunlion of classifications and ..bother Ibey an: subject 10 """,,alvat;on. 

I 
I Where the record is sparse, Congre.. or the relevant agency may have 10 develop il. That 

endeavor may involve lbe commissioning of disparity studies of ihe type that Slate and local 
governments around the country undenook after Croson to demonnnte that rem..:!ial racial 
and ethnic clasSifications in publiC contracting an: wammted. TogedIer, Ibe myriad 5tate and 
local studies may provide an important _roe of ~d= supponlng lbe use by the federaJ

I 	 ,government of national mncdial measures in certain sectOrs of the economy_ 

Whatever deference a court migbt _<>:ord 10 f..:!craJ remedial legislation after 

I Adirnnd, it is undecided whether the same degrtt: of deference ","ould be accorded to 
nonremedial legislation. In Metro BroadQ:5tine. the majority gave substantia] deference to 
congressional judgments regarding the Iieed for diversity in broadca5ting and the linkage

I 	 belween the race of a broadcaster and progrunming output, Metro BroadcasWu:. 497 U.S, 
,,566.572·73.591 n.43, The di....tcrs did not do 50. precisely because lbe classification, 
were non.remediaJ and hence. in their view. did not implicate Congress' powers under theI 	 Enforcemenl Clause, of the Thineenlb and Founeentb Amendments, Ill. at !5QS, 628·29 
(0'Connor, J., di....ting), 

I Finally, many existing federal _Iflrmative action prognm' are iiot specifically 
mandated by Congress. Coons.&r'e unlikely to accord federal agencies acting: without a 
congreSSional mandate the same de"", of deference _<>:ord..:! jud""en" made by CongressI 	 itself, Agencies do uot have the *instirutionaJ competence- and etplicit "constitutional 

I 
I "'.Pane~ ~~ p~i~ of ~ l=ch.a, &0 .m.iaoriLia.. may. bo9.'ever, mlec1 • sifD,ificaol "tccoodary 

effecc of dlSmmHl.atloD ID pt.I'bcul~ ICC10n ud iDdurtria.. L.t..', bccaUIC. of1tbal diurimin&tioQ. minorities 
~Ol accumulate the O~s.&ry caplW ud a.::lueve lbe ccmmurut), staruhn"necesury Ut qualify for 
loans. II 	 .. 

- 33 • 

I 

I 


http:indust.ty


I 
I 
,

I 	 authority" that Congress possesses. Ac!arand, 63 U .S.L. W. at :4538 (Stevens, J., . 
dissenting). toe Although some existing agency programs were not expressly mandated Ul the 
first instance in legislation, they may nonetheless be viewed by' a coun as having beenI mandated by Congress through subsequent congressional action~ For example, in Mm:2 
l!roadcaSlin•. the progmns at issue wen: established by !he FCC on i1s ow.; Coogress' role 
was limited to FCC oversight hearings and the passage of an 4iPJ opriations riders that I precluded the FCC from using any funds to reconsider or cancel its prognms. 497 U.S. at 
572-79. The majority conduded that this record convened the FCC prognms into measures 
that had been "specifically approved - indeed, mandated by Congress." II!; at 563.I 	 , 

Under soiet scrutiny, it is uncenain whal: level of congressional involvement is

I necessary before a coun will review an agency's program with deference. What may be 
required is evidence that Congress plainly has brougbt its own judgme1lt 10 bear on the 
maner. CL Adarand, 63 U.S.L.W. al4537 (Stevens, J., dissenting) ("An additional reason 

I for giving greater deference to the National Legislature than to a, local law-making body is 
that fedcr.t1 affmnative·action programs represent the ""ill of Our entire Nation's ejected 
rrpresemalivcs .... ")(emphasisadded);id.at 4538 (Stevens, J., dissenting)

I ("Cooeressjonal deliberatjons about ~ maner as imponant as affumative action should be 
accorded far greater deference than those of a State or municipaliIY.") (emphasis added). 

. 	 II 
IV. Conclusion 

I 	 I 

I 
Aciarand makes it necessary to evaluate federal programs that usc race OT ethnkity as 

a basis for decisionmaking (0 determine if they compo" 1O\'ith the strict scrutiny standard. No 
affirmative actil)n program should be suspended prior to such an evaluation. The information 

I 
gathered by many agencies in connection with tbe President's recent review of federal 
affmnative action programs should prove helpful in this regard. In addition, appended to 
this memo is a nonexhaustive checkliSl of questions that provides initial guidance as to what 
should be 	considered in that review process. Because the questions ~ just a guide, no 
s~gle ans""er or combination of answers is necessarily dispositive ~ to the validity of any 

I 
 gwen program. 


I 

I 

• ~ Mil.,.,.. Co.,,, Po''" Au'" Fjedl.,. 710 F. Supp. tS32, IL ,.3 (W.D. W;,.,. (989) 
(Dotiol lbal for pUIJIOse$ of judicial Rview of affirmative actioa mcuura., there j,. dittiDctiotl betweell 
CODIf"Ulionally mandated meuura aDd those tbll &rr: ~icdependcntly ertabli'bed~ by a feden! .,cncy).I 	 ~. 921 F.ld 419 nth Cir.). ern denied. SOO U.S. 9S4 (l991); d..8:&k.G. 438 U.S. II 309 (opittion nf 
Powell. J.) (public un.iVc:nilies. like many ~i.olllc:d ferments of our vut 10vCrnmcnt&!ltnIcture arc: 001 
compel~nt to make IfiDdiD11 of Il.IlioO&! dilcrimioatiooj. II leas! in thc abscncC of IClislative mandatcs and 
lell5lallvcly dctCrtJllDc:d eriteria-). 	 II 	 , 
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AmX;ndjx: Ouestions to Guide Revis", of AffLODatjv,' Action Promms 
• 

1 1. Authority 

1 Is the use of ncial or ethnic criteria as a basis for d<cisiomnlking mandated by 
Itgiwtion? If not mandated, is it expressly authorized by legislation? If there is no express 
authorization, has there ti¢en·any indica~on of congressional approval of an agency's action 

I: in the fann of appropriations riders or oversight bearings? These questions are important. 
because Congress may be entitled to some measure of deference when it decides that racial 
and ethnic cJassifications are necessary. I

1 If there is no explicit legislative mandate, authorization, or approval, is the program 
premised on an agency rule or regulation that implements a statute that, on its face. is race­

1 neutral? For example, some statutes require agencies to give preferences to "disadvantaged" 
individuals, but do not establish a presumption that members of racial groups are 
disadvantaged. Such a statute is nee-neutral. Other statutes, like those at issue in Adarand.

1 require agencies to give preferences to "disadvantaged- individuals, but establish a rebuttable 
presumption that members of racial groups are disadvantaged. Such a statute is race­
conscious, because it authorizes agencies to use racial criteria in decisionmaking.

1 , . 

n. Puwse 

V.thal is the objective of the prognm? Is it intended to remedy discrimination. to 1 , 

1 

foster racial diversity in a panjcular sector or industry. or to achieve some other purpose: Is 

it possible to discern the purpose from the face the relevant stafUte,or legislation? If not. 

does the record underlying the relevant legislation or regulation shed any light on the purpose' 

of the prognm? 

1 A. Factual Predicate' Remedial Promms 

1 If the program is intended to serve remedw objectives, what is the underlying factual 

1 
predicate of discrimination? Is the prognm justified solely by reference to generaJ societal 
discrimination, generaJ assenions of discrimination in a panjcular sktor or industry. or a 
statisticaJ unde~resentatioD of minorities in I sector or induruy? ;Withoul more, these are 
impermissible bases for Uftllnative action. U the discrimination to be remedied is more 
panicularized, then the prognun lDlIy satisfy Adirand. In assessing the nature of the factual 

1 
 predicate of dilcrimination, the foUowin, f&ClOrl lhould be taken inio account: 


1 
1. Source. Where can the evidence be found? Is it contained in rmdings set fonh in 

a relevant statlJle or legislative history (comminee reparu and hearings)? Is evidence 
contained in fll1dings that an agency bas DWic on its OWD in connection with a rulemaking 

I 
process or in the promulgation of guidelines? Do the findings expressly or implicitly rest on 

, 

1 
 • 3S • 


1 




I 

I fmdings made in connection with a previous, related program (or series of programs): 

2. ~. 	What is the IIlIlUre of the evidence: Is it 5ta~stical or documentary? Are 

I 
I the st.atistks baSed on minority underrepresentation in a paniculat sector or indusuy 

"""pared to the """,raJ millority papulation? Or are the statimcs IDO'" sopblstiwed and 
focused? For example, do they attempt to identify the number of qualified ntinorities in the 
sector or industry or seek to explain what that number would look lib "bu. for" the 
exclusiollllfY effects of discrimination? , Docs the evidence seek ,to explain the secondary 
effects of discrimination' - for ewnple, ,bow the inability of miIloritie. to break into certain I 	 industries due to historic pllletices of exclusion bas hindered their ability '" acquire the 
"'Quisite c:apitaJ and fllWlcing? Similarly, whm beaIlh and education programs are •• is,ue, 
is the", evidence on bow discrimination has hampmd minority \,ppol'llll'lity in those flelds, I or is the evidence simply based on generalized claim, of societal discrimination? In addition 
to any statistical and documentary evidence, is Ibm ~onial ,or ane::doW evidence of 
discrimination in !he record underlying !he program - for example, accounts of !heI experiences of minorities and nonminorities in a panicular field or industry? , 

I 3. ~, Are tile flZldings p!ltpOrted to be IIlItionaJ in chamcter and dimension? Or 
do they reflect evidence of discrimination in certain regions or geographical areas; 

4. :t.l!lborsh'P", !fConcress or an agency ",lied on rePons and testimony of o.hers I 	
I 

in mak.ing flZldings, who is the "au!hor" of that information: The Census Bu....u? The 

General Accounting Office' Business and trade association,? ACademic ..peru?


I Economists? (There is no necessary hierarchy in usessing a.uthorship. but tbe identity of, tne 

au.hor may affect the credibility of the r"'dings.) 


I 5, Iimi1l~, Since the adoption of the program, hav. additional flZldings of 

discrimination been assembled by Congreu or the agency that could serve to justify the need 

for tbe program when it was adopted: If nol. an luch evidence: be readily assembled now: 


I These question$ go to whether "post-GaC'tJ'Mnt" evidence can be marshaled to suppon the 

conciusion that remedial action ..as ..amnted ..hen the program was flJ>! adopted, 


I 	 Factual Prnlicate' Nonmnedia! Pmmmi 

Adal'iDd doe. not directly _ ...Ilahef and to ...hat extent nonremedial objectives 

I 
I for affl.!1native ~ction may constiUlte a c.ompellln, ,ovcmme::tal interest:. At a minimum. to 

the extenl that an age:ocy adminisIers • ~ program in.ended to prom"'" diversity, 
the factual prediarr must show thaI ........ dI••rsity would foster some latger societal goal 
beyond diversity for div."ity'. sake, Tbe level and precision of empirical evidence 
suppuning lhal nexus may vary, d<pendin, on the IWlIre and p!ltpOS< of. nonremedial 

I 
 program, For ~ nonremedial pro"",,,. the source, l)'Jle. scope, authorship, and timing of 

underlYing 	fllldlllgs should be assessed, JUII as for "'medial programs, , 

I 

I 




I 
I 	 m. &rmw railoring 

I 	 A. Race~Neutral Alternatives 

Did Congress or tho .geoey consider """'....cuaal "".u,,; to acbieve !lie ends of the 
program at the time it was adopted? Race-neumLI alternatives might include preferences I 	 based on wealth, income, education, family, geography. ill th"comme",ial setting. another 
such alternative is a pre:~erence for new.. emerging busines~s. Were any of these 
alternative. actually tried and exhausted? Wbat was the naDue>nd extent of the deliberation I 	 over ony raoe-DeUIIlIl allJlmaUve.! - for example, congressional d.cbale? agency Niemaking' 
Was there a jlldgment that race-neutral a1lJlmaUve.! would not bC as efficacious a.s race­
conscious measures? Did Congress or the ogcncy my on previous consideration andI rejection of race~neutraJ alternatives in COMeCtion with a prior. rewed race--conscious 
measure (or series of measures)?

I 
B. Continued Ntcd 

I How long has the progtaJll been in existence? Even if th......as • compelling 
justification at the time of adoption, that may not be the <a.se today. Thus, on agency must 
detennine whether there is a continued ""'" for the program. In'that regard, does the 

I prog,..", have an end date? Has the end dalJl been moved hack? I Is the program subject to 
. periodic oversight? What is the nature of that oversight - does Congress play. role through , 

. hearings/reportS, or does the agency conduct the review or oversight on its 'own? Has the I 	 program ever been adjusted or modified in light of. periodic revie ..? What were the 
results of the most recent review and ovenight conduaed by either Congress or t.he agency? 
Is there evidenc:e of what might result if the racial classification were diSCOIUinucd? For 

I 
I example, is there evidence of the current level of minority participation in govenunent 

contracting when: racial criteria are not used (which may speak tol whether discrimination can 
be remedied without a preference)'? 

I 
I A1< the benefits of tile program spread relatively equally lI!'ong minority individuals 

or busines$CS? Is there infotmation on whether the same individu.als or businesses tend to 
reap moS! of the benefits, and if so, whether those beneficiaries have overcome 
discrimination'? U the pmrn.w is intended to remedy discrimination against minori~es. does 
it include arnong its bcaefieiaries subgroups that may no! have bceil discriminated against? Is 
there a procedure for !.tiloring the pool of beneficiaries 10 exclude such subgroups? Is tIIereI 	 • mechanism for eValuating whether the program is needed for segDtetlt. within • larger 
industry thaI ha.. been the locus or discrimination? 

I , 
I 
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I 
I D: MaMer in meh Race is Used 

Does the program emblish fIxed numerical set-asides? Is race an explicit 

I 
I requin:ment of eligibility for !be program? If then: is DO such f""ial requircmODl.. doe. tbe 

program opet3le tha way in ptacti<z? Or is race just Doe of several facton - • ·plus· -­
used in decisiorunaking? Could the objectives of a program thaI uses race as a requirement 
for eligibility be acbieved tbrough a rna'" flexible use of race? 

I E. Burden 

Wbat is the Daru", of the burden imposed on persons who are not included in the 
racial or ethnic classification that the program eSlablisbes? Doe.5!be program displacc: thoseI 

, 

persons from existing positions/contracts? Does it upset any settled expectations that they 
bave? Even if that is not the case, the burden may be impennissible wbere the exclusionary

I impact is too great. What is the excJusionary impact in tenns of size and dimension? What 
is the dollar value of the contnctslgrantslpositions in question? Does the exclusionary 
impact of the program fall upon a panicular group or class of individuals or sectors, or is it

I more diffuse? What is the extent of other opportunities outside the program? Me peROns 
who are not eligible for the preference put at a significant competitive disadvantage as a 
"'suit of the program? !

I 
I 
I 
I 
I 
I 
I 
I , 
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