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I am pleased to appear before-this-Com~iitee on behalfof the Federal Resen-'.e Board to discuss antitrust 
issues related to mergers and acquisitions between US, banks and between banking organizations and 
other financial services firm~L Under U$, law, when considering the competitive effects of a proposed 
bank merger or acquisition, the Board is required to apply the competitive standards' contained in the 
Sh~rman ahd Clayton Antitrust Acts. l:1nder these standards, the Board may not approve a proposal that 
would result in a monopoly or that may substantially. lessen competition or tend to create a monopoly in 
a particular market. In t1le case of proposals that involve the acquisitio!1 of a nonbanking company by a 
bank holding company," the Board must consider whether the acquisition can reasonably be expected to ' . 
produce benefits to the public, such as greaterconvenienc~ increased. competition, or gains in efficiency' 
that ou~eigh possible adverse effec;:ts My statement today Will discuss how the Federal Reserve 
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implements these requirements, 1 will also try to provlde some broad perspective on the ongoing 
consolidation of the U.S. banking.system and the potential effects of bank mergers. 

It is important to understand that the Bank Holding Company Act does not give the Board unfettered 
discretion in acting on merger and 8CC/uisition proposals, and that competition is not the only criterion 
that the Board must consider when assessing such a proposal. Other factors that UH! Bank Holding 
Company Act requires that the Board consider include the financial and managerial resources and fut~re 
prospect of the companies and banks involved in the proposal, and the effects of the proposal on the 
convenience and needs of the community to be served, including the performance record of the 
depository imtitutions involved under the Community Reinvestment Act. The Bank Holding Company· 
Act also establishc..-; nationwide and individual state deposit limits for interstate bank acquisitions and 
consolidated home country supervision standards for foreign banks. In my testimony before the 
Committee oa Banking and Financial Services on April 29, I discussed each of these topiCS in some 
detaiL Lastly, jf a bank holding company proposes to acquire a finn that is engaging in an activity not 
previously approved for bank holding companies, the Board must detennine whether s.uch activities are 
so closety related to banking or to managing or controHing banks as to be a IIproper incident" to 
banking. . • 

1. Trends in Mergers and Banking Structure 

It is useful to begin a discussion of the Board's antitrust policy toward bank mergers with a brief 
description of recent trends in merger activity and overall U.s. banking structure. The statistical tables 
at the end of my statement provide some detail that may be of interest to the Committee. ' 

Bank Mergers: There have been over 7,000 bank mergers since 1980 (table I), The pace accelerated 
from 190 mergers with SIO.2 biHion in acquired assets in 1980, to 649 with $123.3 bi!Hon in acquired 
assets in 1987. In the 19905, the pace of both the number and dollar volume ofbank mergers has 
remained high, So far this year, the rapid rate of merger activity has continued. For example, ifonly the 
five largest mergers or acquisitions approved or announced since December are completed, a total of 
over $500 billion in banking assets will have been acquired. 

The incidence of "megamergers/ or mergers among very large ban.king organizations, is a truly 
remarkable aspect of current bank merger activity. But, it is useful to recan that very large mergers 
began to occur with growing frequency after 1980. In 1980, there were no mergers or acquisitions of 
commercia! banking organizations where both parties had over $1.0 billion in total assets (table 2). The 

. years 1987 through 1997 brought growing numbers of such acquisitions and, reflecting changes in state 
and federal laws, an increasing number of these involved interstate acquisitions by bank holding 
companies. The largest mergers in u.s, banking history took place or ~ere approved during the 
1 990s-incIuding Chase-Chemical, Wells Fargo-First Interstate, NationsBank-Barnett, and First 
Union-CoreStates. And while these mergers set size precedents, the recently proposed mergers of 
Citicorp and Travelers, and NationsBank and BankAmerica, if consummated, would set a new s.tandard 
for sheer siz(: in U:S. bankmg organizations. 

. 	 . 

, N~tion~f Banking Structure: The'high le,>?el of merg~' activity· since 1980~ along wi1;h a larg~ n,u.mber of 
'. .:. bank, failures, is reflected in a su~ady decline in the rll,.Ifllber of U.S. banking organizations from 1980", 

through. I 99T(table 3). "In 19&0, there were over 12,000 hanking org"anizations, defined as bank holding 
·,companies plus indepenpentbanks;' banks (iQ:dependent bank~ plus banks owned by holding companies) 

in total·numhered nearly 14.500, By ]997, the number oforganizations had fallen to about 1,100 and 
the number of banks to just over 9,000. The number oforganizations had declined over 40 percent and 
the number ofbanks by over one~third. .'. 

. .. 
The trends I have just described must be placed in perspective, because take~ by tne.mselves they hide 
some of the key ,dynamics of the banking m;justry. Table 4 sho'Vs some ot1!er important characteristics· . 

. 	of U.S: banking. While there were about 1,450 commercial bank failures· and over 7,000 bank 
'acquisitions between 1980 and 1997, some 3,600 new banks were formed. Similarlv; while over 18,000 
bank branchl~ were closed, the same period saw the opening of nearly 35,000 new branches. Perhaps 

2 of 17 	 ()(lf30/98 13.47 

http://WWW.!iOUSC.g(W/judICiat)�1


even more importantly, the total number of banking offices, shown in table 3, increased sharply from 
about 53,000 io 1980 to over 71,000 in 1997, a 35 percent rise, and the population per banking office 
declined. This. includes former thrift offices that were acquired by banking organizations. Fewer 
hanking organizations dearly has not meant fewer banking offices serving the public .. 

These trends have been accompanied by a substantial increase in the share of total banking assets 
controlled by the largest banking organizations. For example, the proportion of domestic banking assets 
accounted for by the 100 largest banking organizations went from just over one-half in 1980, to nearly 
threewquarters in 1997 (table 5l The increase in nationwide concentration reflects, to a large degree, a 
response by the larger banking organizations to the removal of state and federal restrictions on 
geographic e:l\panslon both within and across states. The industry 1S moving from many separate state 
banking structures toward a nationwjde banking structure that would have existed already had legal 
restrictions not stood in the way. The increased opportunities for interstate banking are allowing many 
banking organizations to reach for the twin goals of geographic risk diversification and new sources of 
"core" deposits, 

As I will discuss shortly, it may well he that the retail banking industry is moving toward a structure 
more like that ofsome other local market industries such as ~lothing and department store retailing, As 
in retail banking, clothing and department store customers tend to rely on stores located near their home 
or workplace, These stores may be entirely loew or may be part of regional or national organizations. 
Thus. it shou:d perhaps not be surprising that banks, now freed of barriers to geographic expansion, are 
taking advanlage of the opportunity to operate in local markets throughout the country as have firms in 
other retail industries. 

But, it would be a mistake to think that adjustment to a new statutory environment~~and the increased 
opportunities for geographic diversification-were the only reasons for the current volume of bank 
merger activity. Each merger is somewhat unique, and likely reflects more than one motivation, For 
example, a recent study of scaJe economies in banking suggests that efficiencies associated with Jarger 
size may be achieved up to a bank size of about$10-$Z5 billion in assets. in addition, some lines of 
business, such a.~ securities underwriting and market-making, require quite large levels of activity to be 
viable. 

Increased competitive pressures caused by rapid technological change and the resulting blurring of 
distinctions between banks and other types of financial firms, !O\ver barriers to entry due to 
deregulation, and increasoo globalization also contribute to merger activity. Global competition appears 
to be especiaUy important for banks that specialize in corporate customers and wilolesale services, 
especially among the very largest institutions" Today. for example, almost 40 percent of the US. 
domestic commercial and industrial bank loan market is accounted for by foreign..owned banks. 

More generally, greater competition has forced inefficient banks to become more efficient, accept lower 
profits, close up shop, or-~in order to exit a market in which they cannot survive-merge with another 
bank. Other possible motives for mergers include the simple desire to achieve market power, or the 
desire by management to build empires and enhance compensation. Some mergers probably occur as an 
.effort. to prevent the acquiring bank from itselfbeing ~cquired, or. alternatively. to enhance a bank's. 
'a~ct~v,eness to other btiyers, ' 

Many of thes!! factors are also motivating m~rgers between bank "and nonbank financial firins However, 
in these cases, a key causal factor is the on-going blurring of distinctions between what were, not very 
long ago, quite different financial services, Today, as the Board has testified on many occasions, and 
despite the fa,::t that banks continue to offer a unique bundle of services for retail customers. it is 
increasingly difficult to differentiate between many products and services offered by commercial banks, 
investment banks, and insurance companies. Thus, we should not find it surprising that firms in each of 
these industries should seek partners in the'otners 

. Local Market Ban~ing Strocture: Given the Board's statutory respons.ibility to apply the al1tiuust laws. so 
as to ensure competitive banking markets, it is critical to understand that nationwide concentration . 
statistics are generally not the appropriate metric for assessing the competitive effecL'\ of mergers. 
Moreover1 the e~tent to which mergers can increase natio.nai-concentration is limited by the provisions 
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in the Riegle-Neal Act of 1994 that amended the Bartk Holding Company Act and established national 
(10 percent) and state~by~state (30 percent) deposit concentration limits for interstate bank acquisitions. 
States may establish a higher or lower limit, and initial entry into a state by acquisition is not subject to 
the Rieglc~Neal statewide 30 percent limit 

.' 	Beyond this, the Board has a statutory responsibility to apply the antitrust laws so as to ensure 
competitive local banking markets. Evidence indicates that in the vast majority of cases the relevant 
coneern for competition analysis is competition in local banking markets. This is based partly on survey 
findings that indicate that households and small businesses obtain most of their financial services in a 
very local area. In addition, it is based on empirical research that shows deposit rates tend to be lower 
and some loan rates, particularly those on loans to small businesses, are higher in local markets with 
relatively high levels of concen~ration, 

While concentration has increased io some local markets, it has decreased io others, from 1980 through 
1997, in both urban and rural matkets. so that the average percentage of bank deposits accounted for by 
the three largest firms has remained steady or actually declined slightly. even as nationwide 
concentration has increased substantiaUy (table 6). Essentially similar trends are apparent when local 
market bank concentration is measured by the Herfindahl-Hirschman Index (HHI), defined as the sum 
of the squares of the market shares. Because of the importance of local banking markets, 1 would like to 
provide somewhat more detail on the implications of bank mergers for local market concentration. . 

Metropolitan Statistical Areas (MSAs) and non-MSA counties are often used as proxies for urban and 
rural banking markets. The average three-firm deposit concentration ratio for urban markets decreased 
by three percentage points between 1980 and 1997 (table 6). Average concentration in rural counties 
declined by 1.7 percentage points. Similarly, the average bank deposit-based HHI for both urban and 
rural markets rell between 1980 and 1997 (table 7). When thrift deposits are given a SO percent weight 
in these calculations. average IllDs are sharply lower than the bank-only HHls in a given year, but the 
HHIs trend slightly upward since i984. On balance, the three~finn concentration ratios and the HHl data 
indicate that, desPJte the fact that there were over 7,000 bank mergers betvveen 1980 and 1997. local 
banking market concentration has remained about the same. 

, Why haven't all of these mergers increased average local market concentration? There arc a number of 
reasons. First, many mergers are between firms operating primarily in different local banking markets. 
While these mergers' may increase national or state concentration, they do not tend to increase 
concentration in local banking markets and thus do not reduce competition. 

Second, as I have already pointed out, there is new entry into banking markets., In most markets, new 
banks can be fonned fairly easily~ and some key regulatory barriers, such as restrictions on interstate 
banking, have been all but eliminated. . 

Third, the evidence overwhelmingly shows that banks from outside a market usually do not increase 
their market share after e-ntering a new market by acquisition. Studies indicate that when a local bank is 
acquired by a large out-of~market bank. there is normalty some loss of market share. The new owners 
are not able to retain all of the customers of the acquired bank. Anecdotal evidence suggests that some 
other banks in the market mount aggressive campaigns to lure away customers, of the bank being 
.acquired." 	 . . . 

< , Fourth; it'is important'to emph'~' that small -banks have been and cOntin~~ to' be able to r~ain their 
'market share· and profitability in romp-Clition with'larger banks. Our staff has done repe~ted studies of' 
small banks; all of these studies indicate thatsmaH banks continue to perfonn as well as, or better than,' 
their large counterparts, even in the banking markets dominated by the major banks. This may be due, in 
part, to more personalized service, But whatever the reason, based on tnis experience, we expect that 
there will con.tinue to be a-huge number of banks remaining in the future. 

Despite a: continued high level ofmerger activ~ty> studies based on historical experience suggest that in 
about a decade there may still be about 3;000 to 4,000 banking -organizations, dOV.l1 from about 7,000 . 
today. Although the top 10 or so banking organizations will almost certainly account for a larger share 
of banking as:;ets th~~ .they ~o today, the basic size distribution of the industry will probably remain 

4 of 17 	 (l(ji30f9K 13:41 



about the same. That is, there will he a few very large organizations and an increasing number of 
smaller organizations as we move down the size scale. It s.eems reasonable to expect tbat a large number 
Dfsmal!, locally oriented banking organizations witl remain. Moreover, size does not appear to be an 
important determining factor even for intemational competition. Only very recently have U,S, banks 
begun to appear, once again, among the world's twenty largest in terms of assets, Yet those U.S. banks 
that compete in worJd markets are consistently among the most profitable and best capitalized in the 
vlOrld, as well as being ranked as the most innovative. 

Finally, administration of the antitrust laws has almost surely played a role in restricting local market 
concentration. At a minimum, banking organizations have been deterred from proposing seriously 
anticompetith'e mergers. And in some cases, to obtain merger approval, applicants have divested 
banking offices with their assels and deposits in certain local markets where the merger would bave 
otherwise resulted in excessive concentration. 

Overall, tben, the picture that emerges is that of a dynamic U.S. banking structure adjusting to the 
removal of longstanding legal restrictions on geographic expansion, technological change, and greatly 
increased domestic and international competition, Even as the number ofbartking organizations has 
declined, the number of banking offices has continued to increase in response to the demands of 
consumers, and measures of local banking concentration have remained quite stable. In such an 
environment, it is potentially very misleading to make broad generalizations without (ooking more 
deeply into what lies below the surface. In part for the same reasons that make generalizations difficult, 
the Federal Reserve devotes considerable care and substantial resources to analyzing individual merger 
applications. 

IL Federal Reserve's Application of Antitrust Standards 

The Federal Reserve Board is required by the Bank Holding Company Act (1956) and the Bank Merger 
Act (1960) to review specific statutory factors ansing from a transaction when (1) a holding company 
acquires a bank or a nonbank firm. or merges with another holding company, or (2) the bank resulting 
from a merger of two banks is a state~charterea member"bank. The Board must evaluate, 'among other 
things, the likely effects of such mergers on competition. This section of my statement discusses in 
some detail the methodology the Board uses in assessing tPy competitive effects of a proposed merger. 

Competitive Criteria: In considering the competitive effects of a proposed bank acquisition, the Board is 
required to apply the same competitive standards contained in the Sherman and Clayton Antitrust Acts. 
The Bank Holding Company (SHe) Act and the Bank Merger Act do contain a special provision, used 
primarily in troubted~bank cases, that permits the Board to balance public benefits from proposed 
mergers against potential adverse competitive ~ffects. The law also requires that the Board consider the 
potential effe<;ts on competition in the relevant market when bank hoMing companies acquire nonbank 
firms, as will be discussed later. 

The Board's H:1alysis of competition b<?sins with qcfir'Jing the geographic areas that are likely to be 
affected by a merger, Under procedures estaoli.shed by the Bo'ard, these areas 'are defined by' staff at the· 
local Reserve .Bil:fik in whose Qistri9t ~~',merger would occur, V:'ith o~ersight by st~fT in WaShingtqn. In· . 
mergers where one or both parties are In two Federal R~serve Dli;triC~, the Reserve Banks ,cooperate, as . 
necessary. To ensure that market definition' criteria remain' current, 'and in'an effort to better un'derstand . 
the dynamics of the banking industry, the SDard has recently sponsored seve~al, surveys, including 
national Surveys of Small Business Finances, a triennial national Survey of Consumer Finances, and 
telephone surveys in specific merger cases, to assist it in defining geographic markets in banking. These 
surveys are panicularly useful because electronic technology ~nd banks with widespread branch 
networks are becoming more prevalent. The surveys and other evidence continue to suggest that small 
husinesses and households most often obtam their banking ServiCes in their local area. This implies 
using a local.geograpblc market definition for analyzing competition . .Local markets would, of course, 
be less important for the financial services obtained by large' businesses. . " 

With this basJ~ local m~rket orientation of households and small businesses in mind, the staff co~structs 
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a IDea! market index of concentration, the HHI, which is widely accepted as a us.eful measure of market 
concentratioll, in order to conduct a preliminary screen of a proposed merger. The HHI is calculated . 
based on local bank and thrift deposits. The merger would generally not be regarded as anti competitive 
if the resulting market share, the IiHl, and the change in that index do not exceed the criteria in the 
Justice Department's merger guidelines for banking. However, while the HHI is an important indicator 
of competition, it is not a comprehensive one, In addition to statistics on market share and bank 
concentration, economic theory and evidence suggest that other factoIS. such as potential competition, 
the strength of the target firm, and the market environment may have important influences on bank 
behavior. These other factors have become increasingly important as a result of many recent 
procompetitive changes in the financial sector, Thus. if the resulting market share and the level and 
change in the HHI are within Justice Department guidelines, there is a presumption that the merger is 
acceptable, but if they are not, a more thorough economic analySis is required. . 

To conduct such an analysis of competition, the Board uses infonnation from its own major national 
surveys noted above, from telephone surveys of households and small businesses in the market being 
studied. from on-site investigations by staff, and from various standard databases with information on 
market income, population, deposits, and other variables. These data. along with results of general' 
empirical research by federal Reserve System s.taff, academics. and others, are used. to assess the 
importance ofvarious factors that may affect competition. To provide the Committee with an indication 
of the range (If other factors the Board may consider in evaluating competition in local markets, 1 shall 
outline thes.e factors. 

Potential Competition, ·or the possibility that other firms may enter the market, may he regarded as a 
significant procompetitive factor. It is most relevant in markets that are attractive for entry and where 
barriers to entry, legal or otherwist;.are low, Thus j for example, potential competition is of relatively 
little importance in markets where entry is unlikely for economic reasons, 

Thrift institution deposits are now typicalty accorded 50 percent weight in calculating statistical 
measures of the impact of a merger on market structure for the Board1s analysis ofcompetition. In some' 
instances, however, a higher percentage may be included if thrifts in the relevant market look very much 
like banks> as indicated by the substantial exercise of their transactions account. commercial lending, 
and consumer lending powers, 

While the merger gtlldeIines provjde a significant allo\ol[ance for nonbank competition, competition from 
other depository and nonbank fmancial institutions may be given some additional consideration if such 
elufties clearly provide substitutes for the basic banking services used by most households and smaJi 
businesses: ir: this context, credit unions and finance companies may be particularly important. 

The oompetit:ve significance of the target firm can be a factor in some cases. For example, if the bank 
being acquired is not a reasonably active competitor in a market, the loss of competition would not ~e 
considered to be a.~ severe as would otherwise be the case, . 

Adverse structural effects may be offset somewhat iftbe finn to be acquired is located in a declining 
mark~t. ntis factor would apply where a weak or declining market is clearly a fundamental and 
long~term trend,. and there ate indications that exit by merger would be appropriate because exit by ,. 
c,losing offices. is not. d~irable and shrlI)kage would lead t.o diseconomj~s pf scale: This factor ts most 
likely

" 
to be relevant In_ rural. markets: ' .. 

Com.petitive issuc.',-may, be reduced in imponance ifthe bank to. be acquired has failed or is· about to fail. 
In such a caSt), it may be desirable to allow some adverse competltive effects if this means that banking 
services will continue.to be made available to local cus,tomers rather tha.n be severely restricted or 
perhaps eliminated. 

A very. high level-of the· HHI could raise questions about the competitive effects of a merger even iftbe 
change in the ~'[HI is less than the Justice Department criteria. 'This factor would be given additional 
weight ifthere has been a'clear trend toward increasing concentration in the market. The possibility of '. ' " 
efficiency gains, especially via scale economies, is considered when appropriate, although this has . 
generally not been a sig~ificant factor. 
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Finally. other factors unique to a market or finn would be considered if they are relevant to the analysis 
of competrticm, These factors might include evidence on the nature and degree of competition in a 
market, information on pricing behavior, and tbe quality ofservices provided. 

Some merger applications are approved only after the applicant proposes the divestiture of offices in 
local markets, and where the merger cannot be justified using any of the criteria 1have just discussed. 
We believe that such divestitures have provided a useful vehicle for eliminating the potentially 
anticompetitive effects of a merger in specific local markets while allowing the bulk of the merger to 
pmceed. 

Remedies: Divestitures and Denials: The Board makes a concerted effort to provide the industry and 
other market participants with clear competition standards in order to make the regulatory process as 
efficient as possible. This is accomplished especially through published Board Orders on individual 
merger decisions. Furthennore, staff at the Reserve Banks and the Board often provide guidance to 
banks and balk holding companies that are considering a merger even prior to the fiting of a formal 
application a!;. well <lii after an application is filed. In·this way, applicants learn very early in the process 
whether their application is likely to raise antitrust concerns. In fact, because this infonnation regarding 
the principles applied by the Board in its competitive analysis is so readily avaiJabJe, applicants are abJe 
to strocture proposals so that fe'W' merger appHcations are denied on competitive grounds. 

Some potential applicants choose not to file an application after being advised of the Board's policy and 
standards. Other potentia) applicants. who recognize that their application raises serious concerns about 
competition, J;hoose to make divestitures ofoffices to remedy the competition problem. As I indicated 
above, divestitures have proven to be an effective way for applicants to resolve a competition problem 
without jeopardizing the entire deal. Indeed) the Board has approved 48 merger applications involving 
divestitures during the 19908. ' 

Board denials of appli·cations on competitive grounds are rare. Nevertheless, despite 1ite Boardls efforts 
to infonn the industry of its antitrust policy and s.tandards. the Board has denied four applications 
because of adverse competitive effects during the 1990$. 

Reviews ofPoHcies and Procedures.: Given the rapid pace ofchange in the U.S, banking and financial 
system1 the Board and it') staff review policies and procedures for assessing competition on a nearly 
continuous b.tsilt Periodically, more formal reviews are conducted, the most recent of which was. 
completed by Board stafrearly last year. This review essentially continned the continued . 
appropriateness of our existing methodology, I would like to highlight five aspects of that review that 
might be of particular interest to the Committee: 

Since at least the mid~1960s. the cluster ofproducts and services that constitutes commercial banking 
has been used, and reaffirmed by the courts, as the relevant product Hne for bank merger analysis. Tile 
duster is meant to encompass the set of products and services that is purchased primarily from banks, a 
set that technological and other market deve10pments have clearly changed over time. However) 
extensive review of available ~ata, including our pt8:cticai exp~rien.ce in analyzing cases, indicated that. 
there still exists a cOre of such activities for both households and small businesses. -Such activities ' 
certainly jnclude federally. insured d.eposits <U.ld, for s"mal( businesses. likely· encompass certain credit 
products and .services as,well. Thus, the. cluster continues·to be the product line used by the Board for 
bank merger analysis, .". , . . ' " 

The staff's review also indicated very strong support for the continued use of local geograpbic markets 
for the cluster of bank services as the primary concern of competition analysis, Survey data indicate, for 
example, that 98 percent of households, and 92 percent of small businesses use a local depository 
institution. (n· addition, jt is estimated that almost 90 percent of services. consumed at dep·ositories by 
households, and 95 percent of services consumed by small business, are provided by local depositories. 
On a closely related ·i:;:sue, our staff considered whether it might be appropriate to use somewh~t 
different competition standards in urban'and rural markets. This question was motivafed by the fact that, 
since rural markets tend to be more concentrated than urban markets, it is frequently more difficult for 
~anks in a given rural mar~et ,to merge with each other than it is f<!r banks in an urban market However, 

7 of 17 OG130(9813A 

http:exp~rien.ce


Ut)!U31',HIl.\IJ111milcl.l mll~jc Judiciary. Meyer SllIklllcnl 

no objective basis was discovered for treating urban and rural markets fundamemally differently in the 
analysis of potential competitive effects of a merger, Thus, all proposals continue to be evaluated on a 
case~by-case basis using common standards, 

OUf staff afso reviewed whether continued use of the Department of Justice's merger guidelines was 
appropriate or whether, in light of institutional and technological changes, a more liberal initial screen 
should be applied. White the market for banking services certainly has become more competitive since· 
the existing guidelines were established in 1984, the current guidelines continue to provide a useful 
initial screen for deciding whether a proposed merger is likely to have anticompetibve effects, In 
particular, the more generous allowance in the guidelines for the effects of nonbank competition were 
deemed to remain sufficient for the vast majority of cases. Exceptions can be dealt with on an individual 
basis. Moreover, there is considerable virtue in having both the Federal Reserve and the Department of 
Justice use the same initial screen. In lhe end, there appears to be no substitute for a careful case~by~case 
analysis, of the type that 1 discussed above, ofproposals that violate the Board's and the Department of 
Justice's initial guidelines, 

Lastly, in light of a substantial body of evidence accumulated over the t980s, economies of scale are 
considered as a potential mitigating factor in our analysis of merger proposals. Many studies using data 
from the 19705 and 1980s indicated only small economies of scale in banking, economies that were 
exhausted at about $)00 million in total assets, However, recent research using data from the 1990s 
suggests that significant scale economies may exist for much larger firms, perhaps for banks as large as 
$10 to 525 billion in assets. If these results hold up to additional scrutiny, we will clearly need to 
evaluate once again the weight given to economies of scale in competition analysis, 

Coordination with Department of Justice: The Federal Reserve and the Department of lustice (DOl) 
coordinate thdr antitrust analysis ofbanking consolidations through a combination of fonnal and 
infonnal procedures. These procedures have two objectives. First. they ensure that the two agencies 
share information that is relevant to the competition analysis of an bank merger proposals which raise a 
serious competitive issue. Second, they ensure that the analysis of each agency is known to the olher. 

A number of procedures have been developed at variolls stages of the application process, Largely. they" 
entail the eXChange or sharing of documents, The Department of Justice, for example, is provided a ' 
copy of .all bank applications made 10 the Federal Reserve. The geographic markets used to conduct the 
competitive analysis are provided by the Federal Reserve to the 001. Also, the Department of Justice 
regularly (about every two weeks) sends the Federal Reserve and other banking agencies a document 
listing those mergers that the DOJ believes are not likely to have significantly adverse competitive 
effects. Finally, in cases involving lustice DepartmenHequired divestitures, the Department typically 
sends the Federal Reserve a copy of the "letter of agreement" that identifies the terms of the required 
divestitures. ' 

A significant amount ofinforrnattQn is also shared on an ad hoc basis, Direct staff~to~staff 
communications, including conversations and meetings, play an important role in the resolution of 
difficult competitive issues. Communications between the staffs of the lustice Department and the 
Federal Reserve can be frequent and may occur without limit at any stage of the application process, 
inqJuding pre-application and post-approval In the past, a range of issues has been discussed and 

,resolv.ed informally, including both geographk'and product market definitions and divestiture 
requirements" Such infonnal interactions occ~r routinely in both banking and nonballking cases a.nd are 
'probably the' single m~st important means hy which the Federal Reserve and 'the Department of Justice 
coordinate their competitive analyses. 

The Department of Justice places. substanthil weight on the potential effect of a merger on lending'to 
small businesses. The Board also considers small business lending but in the context of tbe more general 
analysis of the cluster ofbanking services. Because of these differences in emphasIS, the Board and , 
Department,may, in occasional cases, reach different conclysions regarding the competitive effects of a 
merger. 

. . 
Recent Cases: As I noted earlier, the Board has always believed that it is important to make its antitrust 
policy clear ~o,the industry and other members of the public,. One way it attempts t,o accomplish th1s is 
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by providing a detailed analysis of competitive issues in its. public Order on each case. )n a number of 

recent large and complex cases, the Board has reinforced its policy and methodology for analY7ing . 

competition, and reminded applicants of the need for noticeable, and possibly increasing, llmitiga10rsu in 

cases that exceed the Department of Justice screening guidelines. This was done because during the past 

couplc of years an increasing number of applicants came very close to the Board's limits, in ienns of 

structural effects ami strength of mitigating factors, for approving bank mergers. It appeared as though 

some applicants had concluded that the Board had relaxed its competition standards. That conclusion is 

incorrect. 


For example, in one recent Order the Board noted, 

As Ihe Board has. indicated in previous cases., in a market in which the competitive effects of a proposal 

as measured by market indexes and market share exceed the 001 guidelines. the Board will consider 

whether other factors. tend to mitigate the effects oCthe proposal. The number and strength of factors 

necessary to mitigate the competitive effects of a proposal depend on the level of market concentration 

and size of the increase in market concentratioIl.ill 

The Board h'as recently also considered cases in which Department or Justice guidelines. were exceeded 

in a large number of local markets. In those cases as well. the Board indicated that mitigating factors 

should exist in each local market being affected. There, the Board s~ted that 


In these cases, the Board believes that it is important to give increased attention to the size of the change 

in market concentration as measured by the HHI in highly concentrated markets, the resulting market 

share of the acquiror and the pro forma HHIs in these markets, the strength and nature of competitors 

that remain in the mark~ and the strength of additional positive ~d negative factors that may affect 

competition for financial services in each markedll, 

In summary, at a time when the banking industry is underg'oing an'unprecedcnted merger movement 

that is likely t.) continue for a considerable period, it is particularly impoI1ant to have a public polley 

that will maintain a competitive oanking marketplace and that is well understood by all market 

participants. The Board seeks to accomplish these public policy objectives in an efficient and effective 

manner by maintaining a relevant and up-to-date policy, cooperating closely with the Department of 

Justice, keeping the industry and other members of the public well informed; and providing information 

and guidance through staff at the Board and Reserve Banks, 


Nonbank Acquisitions: The ability of bank holdil).g companies to engage in a wide range of nonbanking 

activities was made possible by the 1970 amendments to the Bank Holding Company Act. Pemllssible 

nonbanking activities are those that satisfy a two-pan test delineated in section 4(c)(8) of the Bank 

Holding Act. This test tirst requires·the Board to find that a nonbanking activity is Uclosely related to 

banking," Second, the Board must detennine that the perfonnance of the activity llean reasonably be 


-,expected to prod\lce ben·efits to. the 'public, such as greater conv~nience, increased oompetition;'or gains' 
"in effiCiency, that outweigh possiole adverse effects, such as' undue ooncentration of resources. ' . 
decrea,sed or unfair competition, oonf1icts of interes.t. or, unsound banking practices'u , ,.'. - ", . ' , 

The Board haq detennined that nonbanking activities are dosely related to banking if they meet any ot1,e 

of three criteria: (I) banks. generally have in fact provided the proposed services; (2) banks generally 

provide services that are operationally or fimctionaHy so similar to the proposed services as to equip 

them particularly well to provide the proposed services~ or, (3) banks generally provide services that are 

so integrally related to the propo~ed' services as to require their provision in a specialized form" ' 


The competitive effects of a proposal mu:"t be reviewed as part of the "net public benefits" test that, 

governs nonbanking acquisitions. Unlike the caSe in banking acquisitions, however, in every . 

nonbanking acquisition. the Board must also weigh other possible effects--such as undue concentration 
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of resources and the existence of unfair competiti9n~~against public benefits and find that public benefits 
arc predominant in order to approve the proposal. 

Generally, the Board's competitive analysis of llonbanking acquisitions is very similar to that used in 
banking mergers. In particular, the economic analysis begins with determining the product market in 
question. and then the relevant geographic area for assessing competition. The relevant market area may 
be local, regional, national, or international, depending on the product under review and the exact nature 
of the marketplace. Then, proposed changes in market structure are examined along with other factors. 
such as potential competltion, to detennine the extcl1t to which competition may be reduced. Over the 
years, nonbanking acquisitions generally have raised fewer competitive concerns than banking mergers, 
This is because nonbanking activities have generally been conducted in markets where industry 
concentration was low or moderate and where numerous competitors existed (e,g" consumer finance 
and mortgage banking) 

III. Conclusion 

The Federal Reserve is required by law to assess the competitive implications ofproposed bank mergers 
and acquisitions, In order to fulfill its statutory responsibilities, the Federal Reserve devotes 
considerable resources to the case-by~case evaluation of merger proposals, Th.e Board nonnally focuses 
its analysis on a proposed merger's potential impact on competitive conditions in local markets for 
banking services. (n some cases, particularly those involving the acquisition of nonbank finns, broader 
get)graphic areas are used. The Federal Reserve's (along with the Department of Justice's) administration 
of the antitrust laws in banking has helped to maintain competitive banking markets in the midst of the 
most significant consolidation of the banking industry in U.S. history. It is the Board's intention and 
expectation that this will continue to be the case in the future . 

... "'*** 
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Table 1 

Bank Mergers :md Acquisitions, 1980-1997 

Year Number of bank mergers Bank assets acquired· 

1980 190 $10,18 

1981 359 34m 

1982 420 40,87 

1983 428 50,05 

1984 441 69,82 

1985 475 67,12 

1986 573 94AI 

1987 649 123,29 

1988 468 87,71 

1989 350 4339 

1990 366 4U4 
1991 345 150,29 

1992 401 165A2 

1993 436 103,05 

1994 446 11 176 

1995 345 184A4 

1996 312 28M7 

1997** 207 )40,51 

Total 7,211 SI,806J9 

'" Asset values in billions of dollars.•* 1997 numbers are estimated. 

Source: Stephen A. Rhoades, "Mergers and Acquisitions by Commercial Banks, 1980~ 1994," Staff 
Study, Federal ReserveBoard (January 1996), Updates supplied by the author, 

: : 
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Table 2 

Number of Large Mergers. 1980-1997* 

Year Number of large mergers Number of large interstate mergers 

1980 0 0 

1981 I 0 

1982 2 0 

1983 5 0 

1984 6 0 

1985' 9 4 

1986 9 6 

1987 18 11 

1988 14 7 

1989 3 "£ 

1990 6 2 

1991 16 12 

1992 23 15 
1993 15 10 

1994 15 11 

1995 20 16 

1996 26 14 

1997** 15 II 
Total 203 121 

"Where the a:quiring firm and target bank are over $1 billion in assets. ** 1997 numbers are 
preliminary. 

Sou~ce'.Stephen A. Rhoades., "Bank Mergers and Industrywide Structures. 1980-1994," Staff Study, 
Federal Reselve Board, 1996, Updated by author.' . 
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Table3 

Number of Banks l nanking Organizations, and Offices, 1980-19971 

Banking organizations2 NumberofbBnking Population per banking 
omces3 office4 

Year Banks:! 

1980 14,407 12,342 52,710 4,307 


1985 14,268 11,021 57,417 4,145 


1990 12,194 9,221 63,392 3,928 


1991 11,790 9,007 64,681 3,896 


1992 11,:149 8,730 65,122 3,916 


1993 10,867 8,318 63,658 4,053 


1994 10,:159 7,896 65,183 3,999 


1995 9,855 7,571 68,228 3,861 


1996 9,446 7,313 68,694 3,860 


1997 9,064 7,122 71,080 3,765 


1. Banks are defined as insured commercial banks~ banking organizations are defined as bank holding 
companies and independent commercial banks; and banking offices are defined as insured U.S. 
commercial banks pios branches owned by insured commercial banks. 
2. Source: NlC Database. Reports of Condition and income. 
3. Number ofbanking offices=number of insured U.S. commercial b.anks+number of branches owned 
by insured U.S. commercial banks. The sources of the branch figures are the Annual Statistical Digest 
and Annual Report published hy the Board of Govemors of the Federal Reserve System. 
4. Population data for J980~1997 are from the U.S. Department of Commerce (Bureau of Economic 
Analysis),

I 
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Table 4 

[,n(I')' and Exit in Banking, 1980-t997 

Number 

Bank branches 

(insured commercial 
banks) 

New insured 
commercial banks 

Failure of insured 'Mergers and 
commercial banks acquisitions 

Year Openings Closings 
1980 206 10 190 2,099 267 
1981 199 7 359 2,175 332 

1982 316 32· 420 1,575 393 

1983 366 45 428 1,281 547 

1984 400 78 441 1;363 869 

1985 318 116 475 1,407 596 

1986 248 141 573 1,250 748 

1987 212 186 649 960 942 

1988 228 209 468 1,509 1,042 

1989 201 206 350 1,730 687 

1990 175 158 366 2,722 884 

1991 107 105 345 2,273 1,428 

1992 73 98 401 1,644 1,675 

1993 59 40 436 1,944 1,733 

1994 48 11 446 2,713 1,151 

1995 110 6 345 2,526 1,489 

1996 148 5 313 2,487 1,870 
1997 207 1 n.a. 3,122 1,636 

Total 3,621 1,454 7,005 34,780 18,289 

Sources: Failure data are from Federal Deposit Insurance Corporation. Statistics on Banking 
1934~ 1996, vol. I, Mergers and acquisitions data are from Stephen A, Rhoades, "Bank Mergers and 
Industrywide Stmcture, 1980,1994," St"ff Study, Federal Reserve Board, 1996, Updated by auUIOL 
New bank,and 11ranch openings and closings are from the Federal Reserve Board, Annual Statistical 
'Digest, relevant yeanL . 

" ' 
Table 5 

S,hares of Domestic Coinme~cial Banking ~5SCts Held 
,, 

'I . by Largest,Banking Organizations, 198{)~1997 
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Year Top 5 Top 10 Top 25 Top SO Top 100 

""" 

1980 13<5 21.6 n1 41.6 51.4 

1981 13<2 21.1 nz 41.6 51.6 

1982 13.4 21.8 34_2 43<0 53.6 

1983 13<2 21.0 34.0 43<3 54<3 
1984 13.0 20.4 333 43.7 55.4 

19S5 12.8 20A 33.2 45.8 57<9 

1986 12<7 20.2 34<1 47.3 60A 
1987 12<6 19<9 34.8 48<5 61.9 

1988 12<8 20A 35<7 51.1 64<0 

1989 13<3 21.7 36.9 51.8 64<7 
1990 13< 1 2L8 3H 5V 65A 

1991 16<0 24.4 403 53A 65.5 

1992 173 25<6 41.8 SH 67.1 

1993 n6 26<9 43<8 58.0 on 
1994 18<2 n9 4D 59<9 7L3 

1995 ns 2U 47.5 61A n2 
1996 2Ll 32<9 51.0 64<3 73.5 

1997 22.5 3U 5V 66< 1 74<6 

Sources: NIC Database, Reports of Condition and Income. 

Table 6 

Average Three-firm I)eposit Concentration Ratio (in percent) based on 

Insured Commercial Banking Organizations) J1.)76~1997 

r• < 
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Year 
1976 68,'<:,% 

1977 67J: 

197& 67.2 

1979 66.7 

1980 66." 
1981 66.0 

1982 658 

1983 65.9 

1984 663 
1985 66.7 

1986 67,5 

1987 67.7 

1988 67.S 

1989 67.5 

1990 67.5 

1991 66.7 

1992 67.5 

1993 66.8 

1994 66,6 

1995 -66.3 

1996 66.9 

1997 65.'1 

Metropolitan statistical areas 

90.0% 

89.9 

89.9 

89.7 

89.6 

89.4 

89.3 

89.4 

89.4 

89.4 

89.5 

89.5 

89,7 

89,7 

89.6 

89.3 

89,2 

89.2 

89,0 

88.8 

88.7 

883 

Non-metropolitan counties 

• 


Source: Summary of Deposits, 1976-1997. 
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Table 7 

A\,f~ragc IIcrfindahl-Hirsclulllln lndexes (H HI) of Metropolitan Statistical Arens' 

and Rural (Non-MSA) Counties, 1976-1997 

Insured commercial banks plus SQtl/n ofsavings banks 
and savings and loan 

Insured co~mercial banks only 
deposit') 


Year MSAs Non-MSA counties MSAs Non-MSA counties 


1976 2,OS? 4,520 NA NA 

1971 2,043 4,493 N.A. N.A 

1978 2;021 4,471 N.A N.A. 

1979 1;986 4,438 NA N.A. 

1980 1,973 4,417 N.A. N.A. 

1981 1,958 4,372 NA N.A. 

1982 1,961 4,360 N.A. N.A. 

1983 1,948 4,350 N.A. N.A. 

1984 1,958 4,358 1,366 3,781 


1985 1,990 4,357 1,373 3,766 


1986 2,022 4,345 1,388 3,744 


1987 2,014 4,334 1,402 3,754 


1988 2,020 4,316 1,400 3,726 


1989 2,010 4,317 1,423 3,761 


1990 2,010 4,291 1,468 3,788 

1991 1,977 4,257 1,5]] 3,831 


1992 2,023 4,222 1,563 3,832 


1993 1,994 4,234 1,588 3,887 


1994 1,976 4,208 1,606 3,880 


1995 1,963 4,171 1,619 3,858 


1996 1,991 4,145 1,639 3,844 


1997 1,949 4.114 1,611 3,826 

Sources: Summary of geposits data for banks. and Survey of Savings data.for thrifts. Pre~1985 HI-fls 
calculated using 1985 MSA dcfinilions.1997 HI·lls use 1996 MSA definitions. Other years HHls 

. 'based on the years MSA defi~itions.'· ..,., '. , ,'.., 

1~~IJUdiCiary H~meDag~. 
I. First Union Corporal ion, BoardOrder·duted April 13, 1998, pp. 17 and 18. 


. . 

2. NationsfSank ~orporation,.g4 Federal Reserve.Bulletin 129 (1998), p. 134. 

. . 
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Mr. Chaimum, and members of the,Committee, it is a pleasure for me to appear hefore you today on. 
behalf of the Antitrust DiVision of the Department of Justice to discuss our enforcement pro'grom with . 
respc?t to mergers involving the banking industry 

Free~market competition is the-engine that has fl1ade the American eoon'amy the envy of the.wodd, In 
particular,.our nation's economic vitality depends upon the fin'ancJal soundness'and competitive' 
stnlclurc oC Ihe banking industry,' for it is the credit provided by that industry to American consum~rs 
and businesses that helps the free~market engine run smoothly. Experience has shown that where thew 
are competing sources of credit, the price of credit is lower and its availa~i1ity is greater. That rivalry 
also brings consumers the benefits ~f greater·inno,vation and better quality financial services.. 

T~dais hearing j"s f!1ost ce;tain~y time.!y. as tt:i~ is a tj~e \vhen significant changes ar~ occurringJn the 
bankmg and financIal serviCes mdustnes. Whde we have seen a large number of bank mergers oyer the 
past decade as bank regulatory strictures on the geographic area in which a bank may operate have 
loosened, I think it is apparent to all that we are now,beginning to see banks involved in mergers of a 
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different sIze and scope than we have seen in the recent past 

With respect to size, transactions such as the recently announced proposed merger between NationsI3allk 
and Bank of America dwarf the size of previous bank mergers. 1think it is entirely possible that we wi11 
see other large bank mergers proposed in the future as well. Not only are we likely to sec transactions 
between large banks in the future, but we arc also likely to see more and more of an entirely new type of 
merger transaction. the merger between a large bank and a large financial services company. A current 
example of this type of transaction is the proposed merger between Citicorp and Travelers Group_ 

Congress, hanking regulators and antitrust authonties all must ask what arc the implications of this 
changing landscape. From an antitrust perspective, will these tnmsactions require a change in rocus of 
bank merger review? How should these transactions be analyzed from an antitrust perspective? Are 
transactions of these types likely to limit consumer options such lhat prices will rise and quality of 
product') and services will decline? Ail of these questions, and many others, need to be considered with 
an eye to ensuring that the changing landscape will not result in large institutions with market power 
that wouJd enabJe them to force customers to pay higher fees and lending rates, receive lower rates for 
deposits, and receive-lower service quality. 

Today 1 would like to describe how the Antitrust Division analyzes bank mergers generally. briefly 
outlining both the regulatory structure under which we conduct our review and the analytical approach 
that we take. I will also briefly describe some recent instances where we have required divestitures that 
are designed to remedy the competitive concerns that exist with the merger, while allowing the merged 
firm to realize efficiencies associated' with the parts ofthe transaction that do not raise competitive 
concerns. The analytical approacb that we usc, applied to the facts presented in particular mergers, will, 
I beHeve., continue to preserve competition as th~ banking and financial services industries head into the 
21" century. 

Regulatory Structure 

The Antitrw:t Division is the antitrust enforcement agency that reviews acquisitions 'and mergers among 
depository institutions ,ill The Department typically receives notice of approximately 1,000 mergers per 
year that propose to combine assets of depository institutions. We have established a special unit within 
the Antitmst Division that focuses entirely on bank mergers. Of those 1,000 merger notifications, 
approximately 100'each year initially present issues that require an in..<Jeptb competitive analysis, Thus 
far in FY 1998, we have required remedies to preserve competition In ten instances, already equaling 
the number of matters in wbich remedies were required to preserve competition in FY 1997" 

Generally speaking, the Division1s review of mergers involving depository institutions does not take 
place under the Hart-Scott-Rodino premerger notification regime but instead under the bank regulatory 
statutes. Under these statutes, authority to approve or disapprove mergers rests with one of four bank 
regulatory agencies,~ The bank merger statutes require that the bank regulatory agencies consider 
competitive effects of a transaction along with other factors sucb as convenience and needs in their 
decision pro(~SS, Bank-bank mergers require a competitive factors report from DOl, For both 
bank~bank,mcrgers and trn!}sactions involving the merger ofbankJ~olding GOmpani.es, DOl is afforded a 
3O-day post approval waiting period in which to file suit before the transaction receives antitrusJ . " 
immunity,' FiHttg of a sui (by DOJ triggers an automatic stay .. One overaU effect of-this regulatory . 

" 	 structure is that the Division's competitive concerns are usua.lly addressed by the Division reaching an 

~gree'ment. with the l~artics for $ome type Qf re!TIedy, an'd litigation is rarc.Ql . 


Screening Guidelines 

A significant advance in the bank merger cOmpetitive review process was achieved in 1994 with the' 
development by th~ Division, the FRB and the oec of the Bank'Merger Screening Guidelines, wh.ich 
clarify ea~h age~cy's pr?ccs~eS and, in a single document, set out the grou'nd rules for each a:gency~s . 
review of mergers. ", 
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In practice, the Screening Guidelines have ensured that bank merger applications come to tbe Division 
with the information necessary for us to review them and reach an initial assessment of a mergcrls likely 
competitive effects. The Guidclinc..~ have allowed us and the other agencies to begin an examination and 
analysis of the competition issues and possible resolutions at an early stage. 

The screening guidelines indicate that we will look firSt at market concentratl0n and the change in that 
concentration as a result of the merger to make a first cut with respect to potential competitive concerns. 
If either the market concentration is low or the resulting increase in concentration in the market is low. 
that wilt end our inquiry. If the proposed merger fails the market concentration tests in the screens, it 
does not Ilec(:ssarily mean that a competitive problem exists, Instead. if the proposed bank merger fails: 
the screens, then the Department docs an jn~depth factual analysis to determine the likely competitive 
effects of the merger on consumers in the affected markets, 

Analytical Approach of the Antitrust Division 

The Antitrust Division's review ofproposed bank mergers applies the same methodology that we use in 
other industries-that of the Horizonta1 Merger Guidelinesffi....to analyze the likely effect of the merger 
on competition to supply each product sold by each merging finn in each geographic area in which the 
product is sold. The objective of the analysis, of course, is to assess whether the merger could create or 
facilitate the exercIse of market power, where market power is defined as the abiI1ty offirms to increase 
price or reduc.e quality from competitive levels. The Division will thus analyze the merge~s impact on 

, . 	 the range of products and services provided by banks in particular geographic areas. These include 
deposit. loan, and investment and trust services sold to retaii consumers; deposit, loan, and various other 
services, including cash management services. sold to businesses; and correspondent services, such as 
check clearing and foreign exchange services, sold to other banks, . 

In each investigation we conduct,. we look for the choices conSumers ",",II have if, after a merger, there 
are price incrca.'le5. Ifyou are getting a small business loan from a commercial ballk. for instance for 
working capital) and if the merged bank tries to raise its prices, what choices do you have? If the small 
business has sufficient reasonable alternatives available to it besides· the merged bank, we would not be 
concerned from an antitrust perspective. On the other hand, if there were not sufficient reasonable 
alternatives ~\'~ilable> we would be concerned about the merger. 

Historically, we have generaUy found that bank mergers are less likely to threaten to reduce competition 
in products and services provided to retail consumers, as opposed to business consumers, because retail 
consumers typicaUy have local banking alternatives available to them, such as other banks, thrifts and 
credit unions, sufficient to prevent the creation or exercise of market power. However, where we have 
found such competitive concerns. targeted divestitures have protected retail consumers. Of course, we 
will continue to screen and investigate during our bank merger reviews for any significant lass of 
competition in the retail area. 

To the extent that C;t;lr inv:estigations have resulted in a ·determ'in:a~ion tha~ c6in~etitivc Concerns exist, it 
has m.os~ often been with fespcct to the availability ofba-nking.services, includlf~g 'loans and 'credjt. t,o 
small and med.ium·~sized businesses. Such small and me,diurn-sized business~s may have few alterm~tives . 
available to them for some of their credit needs" . . ., . . 

ror example, small businesses, tend to have some types of credit needs**such as lines of credit for 
business startup and working capital purposes--that may attract neither in-n;:gion thrifts or credit uniooll. 
nor banks located in other regions. These businesses tend to have to rely on local commercial bankers 
'for such credit needs: Thus, a merger betWeen two of only a few local corinricrcial ba!lks in a particular 
market could raise competitive concerns. 
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Recent DOJ Enforcement Efforts 

Our law enforcement objective with respect to bank mergers~~like that of all mergers--is 10 prevent the 
antioompetitive effects of a particulaJ' merger, thereby ensuring that competition is preserved. With 
respect to bank mergers. we are typically able to accomplish this objective through targeted divestitures 
while at the Same time permitting those parts or the merger that do not have anti competitive effects (and 
indeed may generate efficiencies) to go forward. In some instances, particularly in urban areas, 
requiring a network of brancbes to be divested (along with associated deposits and loans) belps ensure 
that a viable, long-term competitor can replace the competition lost via the merger of competitors. 

In December 1997, we secured it major divestiture in the proposed acquisition of Barnett Banks by 
NationsBank. NalionsBank agreed to divest approximately 124 branches in fifteen area,.<i of Piorida with 
total deposits of approximately $4, 1 billion. That is the largest bank divestiture ever in a single state and 
overaU is second only to the divestitures required in the 1992 BankAmcrica/Security Pacific transaction. 
The Division's investigation was conducted jointly with the Florida Attorney General's Office, which 
provided us with important information about local market conditions and effective relief alternatives. 

Similarly. v.'Orking closely with the Pennsylvania Attorney GeneraJls Office, the Division announced on 
April 10 that First Union and CoreStates Financial would be required to divest 32 CoreStates branch 
offices with total deposits ofapproximately $1. t bllliQn before they CQuld go forward with their 
proposed mi~rger. The branch offices required to be divested are located in the city of Philadelpbia and 
in the contiguous counties of Delaware and Montgomery and in the Lehigh Valley. The divestiture that 
we required is already producing benefits to competition in the Philadelphia area. Those 32 branches 
were sold to Sovereign Banoorp. a Pennsylvania based bank. Sovereign Bancorp simultaneously 
purchased an additional 63 branches from First UnioniCoreStates, thereby greatly enhancing its 
competitive stature in the city ofPhiladeiphia and throughout the entire eastern Pennsylvania region. 

Most recently, on May 4. we announced that Bane One had agreed to the divestiture of 25 branch 
offices with total deposits of $614 million in four Louisiana banking markets in order for its acquisition 
of First Commerce to go forward. . . 

1 think it IS helpful to note that according to the Federal Reserve Board, whkh keeps such data, while 
banking consolidation has led to higher nationwide shares, as measured by assets, of the largest 
institutions in the past fifteen years, concentration in local geographic markets has remained roughly 
constant This is due to a varietY of factors, including antitrust enforcement by the banking agencies and 
the Antitrust Division, new entry into banking markelS, and the fact that a number or these bank 
mergers did not involve competitors serving the same market and thus did not affect local market 
ooncentration.. 

I should emphasize that, as in other industries, we will take whatever action is fiecessary--and insist on 
whatever remedy is necessary-to prevent anticompetitive mergers. The bank mergers that have in 
recent years presented competitive problems, tbough, have been susceptible to the type of targeted 
divestitures tbat I have described, and i believe the relief we have obtained has successfully preserved 
~mpetition in affected .markets .. 

Looking to the future, the fact .that some future bank-:bank mergers may involve significantly larger' , 
banks ,is not likely to require a change to the analytical approach ust;ld ,by the Department to review. bank 
mergers. We will continueto analyze the m~rgers impact on oompetition.to supply each product imd . 
seIVice provided by the merging banks in the relevant geographic areas. To the extent that there are not. 
likely to be sufficient alternatives to the merging banks available to consumers (whether retail or 
business), we will not hesitate to seck necessary rem~ies to preserve competition, I wiH note, of course, 
on a purely factual basis that, other things being equal, the larger the shares of the merging parties with 
respect to certain products or services in relevant geographic areas, the more competitive concerns the 
merger may present . , 

\v.itJi resp~ct ~ oank-~onbank mergers, .the m'ergcrs: tjHH we h~ve reviewed to date generally have not' 
raised serious competitive issues, However, as the financial services field continues to undergo rapid 
change, we will examine each market involved in such mergers closely to see if any mergers of this type 
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may adversely affect competition and consumers. 

Condusion 

I would like to conclude my remarks by emphasizing that the Antitrust Division's focus in.reviewing a 
bank merger--and, indeed, any merger--is on whether the merger will hurt consumers by raising prices, 
reducing quality, or limiting innovation. Our job is to see that businesses and individuals, as consumers 
of credit and other banking products and services, are not banned by consolidation within the banking 
industry. While we will not stand in the way of mergers that are competitively neutral or even lll;:neficiaJ 
for competition and consumers. we will continue to ensure that the competition that benefits us ail is not 
sacrificed by mergers in the banking industry. As financial service modernization goes forward and we 
sec mergers of larger size and scope, the Antitrust Division will continue to apply forward-looking 
competitive analysis to each and every merger. 

[PlrUdiCia'l Homeeage 

1. The term "depository institution" refers generally to commercial banks, bank holding companies, 

savings banks, savings and loan associations) savings and Joan holding companies, and credit unions. 


2. The responsible agency is determined by the type of resulting institution, with the Federal Reserve 

Board and the Comptroller of the Currency most often involved in the larger banking transactions. 


3. Acquisitions by bank holding companies of non*banking activities, whire requiring FRS approval~ are 
. not subject to the antitrust immunity and automatic stay provisions. Under current law, these 
non-banking activities are defined by the PRE but must be closely related to banking. Further, 
acquisitions of financial services companies through a bankls operating subsidiary (HOp sub"), instead of 
Ihrough the holding company, do not require OCC approval under the Bank Merger Act and 
accordingly are subject to HSR filing requirements. 

'4. U.S, Deprutment of Justice and Federal Trade Commission, Horizontal Merger Guidelines, 4 Trade 
Reg. Rep. (CCH) '13, 104 (April 2, 1992), as amellded, AprilS, 1997. 
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Testimony of tbe 

Federal Trade Commission 

Concerning 

The Effects of Consolidation on the State of Competition 

in the }<'inswcial Services Industry 

Before the 

Committee on the Judiciary 

United States House of Representatives 

June 3, 1998 

1. [ntroducti{Jn 

The Federal Trade Commission ("Commission" or "FTC*') is pleased to have this opportunity to testify 

before the Committee concerning mergers and acquisitions in financial services industries.lliMergers of 

firms engaged in some aspect of financial services are increasin& caused in large part by the erosion of 

traditional barriers that separate industries that provide financial services. As a result, there is an 

accelerating transfolmation of financial services markets and the grov.th of product-based competition 

(e.g., several types offinns otTering similar financial products), rather than competition within 

traditional industry segments (e_g'l banking and insurance). 1ndeed, H"R. 10, as. passed by tbe House of 

Representatives, would eliminate regulatory barriers and allow federal regulators to engage ill 

product-based rather than industry-based regulation. 


One of the implications of product-based competition is that, while there is a trend toward greater 

consolidation within the traditional financial services industry, there has been growth in the number of 

firms outside that industry that provide financial services and products. Opening up markets to new 


. firms has the potential to result in hicreased competition, but it may also tead to competitive. scenarios 
that are unftuniliar to traditional regulators" It is here that the Commission can provide significant 
assistance to the deregulatory effort. The ComlI!lssion has a long history of examining prpduct-based 
competition and ensuring that consumers are protected in the purchase of all products. 

Competition in the banking and financial services industries is vital to the stability and growtb of the 

American economy. Accordingly, any change in reh'lJ!at~ry policy should be carefully considered, not 

·only in light ona~ety ano soundness, ~ut also with regard t~"'co:npetiti~n a.nd (;onsuiner protection, . 


:11. B;~c'kgr{'~nd pn:Uu! f;'TC". 

The Commission welcomes the opportunity to provide its perspective on how the evolution of these : 

markets will affect consumers and the need for govemment enforcement in the areas of competition and 

consumer prote.etien. The FTC is the sole general jurisdiction federal agency committed to both 

competition and consumer protection law enforcement. 


. . 
in this testimony, we first discuss s.ome important competition and consumer protection Issues in 

·financial services, followed by a discussion of how increased deregulation will affect the need for 

government enforcement with respect to both consumer protection and competition. Finally, we 

comment on the provisions ofRR. 10 which clarify the FTC's jurisdiction, We, believe this clarification 
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i$ important :0 assure that consumers receive the full benefits of the efforts to deregulate the.~e market~, 

As the financial services environment cbanges, there will be heightened need for vigilant review and 
enforcement by the FTC of both the antitrust and consumer protection laws, While the Federal Trade 
Commission Act does not apply directly to banks or savings and loan institutions,Gl today':; financial 
services transactions most often involve new combinations of holding companies (bank or otherwise), 
nonbank companies, or nonbank subsidiaries" In such caSes, the Commission has previously played an 
important role in eliminating unlawful restrictions on competition and in protecting consumers from 
fraud and deceptive practices in financial services industries, The Commission enforces the Clayton Act 
and the FTC Act against anticompetitive conduct, both merger and nonmerger. Furthermore, the 
Commission's Credit Practices Division is almost exclusively devoted to policing unlawful credit 
practices in the financial services industry. It also enforces a number of federal statutes relating to 
consumer credit practices of nonbank financial service providers. Finally, the Commission assists the 
banking agencies in developing consumer protection regulations arid addresses issues related to 
electronic commerce. 

Ill. Competition and Consumer J)rotcction in tile Financial Services Industry 

The Commission believes that consumer protection and competition enforcement should work together 
to help ensure that consumers receive the benefits of effectively functioning markets, In the financial 
services area ~~ as in all other areas - consumers are best served when they are abte to make free 
choices in a free market. There are two functional requirements for a market to be free - that 
competitors be able to provide a range ofoptions for consumers, and that consumers have tile ability to 
make infonned decisions from among those options. . 

Those two ingredient~ of a free market define the roles of the Conunissionis competition and consumer 
protection functions. The antitrust laws protect the range ofoptions in the market, barring firms from 
engaging in illegal price fixing, restricting entry, or otherwise limiting the choices available to 
consumers. The credit statutes enforced by the Commission, as well as Section 5 of the FTC Act. 
protect consumers' ability to select among those options, so that their choke is not distorted by 
deception or by incomplete or inaccurate information. Both sets of laws wi!l playa vita! role in the 
financial sen'ices industry. 

As in many other markets, there has been,a lremendous increase in mergers. acquisitions and strategic 
alliances in lhe financial servi<:es industry, Although in the past, bank to bank acquisitions were 
common,m a vast number of recent acquisitions and alliances in the financial services market involve 
holding companies or nonbank firms, including nonbank affiliates ofbanks.®.One recent example of 
FTC merger enforcement in the financial services industry was the Commission's 1995 challenge to 
First Data Corp.'s acquisition of First Financial Management Corp., which would have combined the 
only two competitors in the corummer money wire transfer market. Western Union and MoneyGram,ill. 
This case was lilgnifican-t because it involved important product~based analysis of a financial services 
product. Millions of consumers use wire transfers, often in emergency situations, such as when a person 
loses a wal1(~t?r when a traveler fUns out of mqney. They are also extensiycly used by consumers 
without banking relatlonsbips, who constitute about :20·25 percent of the total poputation. By requiring 
divestiture of MoneyGram, the Commission's enforcement action prohibited First Data from creating a 
monopoly- in this market. We estimate tharour .enforcement action saved'consurners $15. million to $30 
'nimion per year.@ , . 

SImilarly, in the consumcr protection arca, the FTC has played a significant role in enforcement in' the 
financial services market. Indeed, in the credit area alone, the Bureau ofConsumer Protection enforces 
twelve federal credit laws that cover almost every aspect of consumer credit.ell Under these statutes, the 

. FTC engages in enfor'Cement efforts that include, but are not limited to, preventing discrimination in 
credit. abusive d~bt collection tactics, inaccurate data reporting to credit reporting bureaus, failure to 
provide credit information discJosures, and deception and unfair practices in consumer credit 
transactions. 

The Commission has extensivc. experiencc in addressing consumer protection issues that arise in the 
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financial services. industry, This experience is invaluable tn considering financial industry consolidation 
and market re.alignment to reflect product-based competition. For instance, in 1992, Citkorp Credit 
Services, Inc" a subsidiary of Citicprp, agreed to settle charges that it aided and abetted a merchant 
engaged in unfair and deceptive activities.(!n In 1993, the Shawmut Mortgage Company, an affiliate of 
Shawmut Bank Connecticut, N,A" and Shawmut Bank, agreed to pay almost one million dollars in 
consumer redress to settle alJegations that it had discriminated based on race and national origin in 
mortgage lending,!2l In 1996, the I.e. Penney Company entered into a consent decree and paid a civil 
penalty to resolve allegations that tbe company failed to provide required notices of adverse actions to 
credit applicantd.!21 (n 1998, in conjunction with the law enforcement eITons of several state attorneys 
general, the ComrnJssion finalized a settlement agreement with Sears, Roebuck and Company. whicb 
safeguards SiOO million in consumer redress based on allegations that the company engaged in unfair 
and deceptive practices in its collection of credit card debts after the filing of COnSumer bankruptcyJJJl.. 

In addition t(1 these enforcement actions, the FTC provides consultation to Congress and to the federal 
banking agencies about consumer protection issues involving financial services, For example. the 
Commiss.ion has recently reported to or testified in Congress regarding the Fair Credit Reponing Act, 
the Fair Debt Collection Practices Act, and electronic commerce. In addition, the Commission 
periodically provides comments to the Federal Reserve Board regarding the Fair Credit Reporting Act, 
and the impJementing regulations for the Truth tn Lending Act, the Consumer Leasing AC4 the 
Electronic Funds Transfer Ac~ and the Equal Credit Opportunity Act. illl. 

IV. The Evolving Financial Services [ndustry 

As the finandal services industry joins other industries in which competition has replaced extensive 
regulation due to technological changes and improved understanding of markets, it is important that 
deregulation should be accompanied by effective antitrust and consumer protection law enforcement, to 
prevent the anticompetitive accumulation and abuse of private market power and to prevent fraud or 
deceptive practices,{!ll 

A. Rethinking How We View Financial Services 

Where regulatory barriers are elimin'ated, competition has the potentiallo benefit consumers throu~h 
lower prices, more efficient allocation of resources. and greater innovation. However, 'these potential 
savings and innovations will hot appear autom'aticaUy once regulation is reduced. Ensuring the benefits 
of competition requires vigilant enforcement of 3zltitrust and consumer protection laws with a rocus on 
the products and financial services delivered to consumers -- particularly where banks are pennitied to 
join finns in other markets and industries, As the federal banking agencIes have relaxed regulations on 
nonbank activities by banks and their affiliates, for example) banks have acquired securities firms and 
formed joint ventures with nonbanks. The proposed merger between Citicorp and the Travelers Group 
brings together a bank holding company and an insurance and securities company. Joint ventures have 
been created between banks. and nonbanks to provide new products in emerging markets of electronic 
commerce. Ifsome form of financial reorganization legislation is enacted, fimls that include both banks 
and oth<?r entities will proliferate. White many mergers and joint ventures represent a sound response to 
such ,deregulation; others may be likely 10 preserve or create antioompetitive power. AtA:ordingly, 
enforcers must undertake carerul and sophisticated analyses to ensure that consumer ben~fits will not be 
dissipated by.the accumulation of private market power or markets :that fail to p'rovide adequate
consumer protection, . ' ..... , ". ;' :'. . '. .. . 
B. Effective Enforcement of Competition Policies 

The antitrust laws were designed by Congress, to apply to all industries. However, when the FTC Act 
was enacted in 1914, Congress excluded banks from ,FTC jurisdiction, apparently be.cause tbey already 
were extensively regulated,{!!l In banking,jurisdiction over competition issues, including mergers, was 

,given to the, federal bank regulatory agencies.@CompetitlvereviewbyspecializedregulatoIYagencies 
may be efficient when the regulatory structure as it whole limits mergers to intraindustry consolidations . 
In the new environment, however. the antitrust agencies sbould conduct the appropriate antitrust review. 
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As one of the two federal agencies responsible for merger enforcement, the FTC has a broad base of 

experience related to tbe antitrust analysis of mergers generally_ Especially in a period of rapid 

consolidation and market expansion, it is important that the Commission consider several principles of 

merger enforcement that apply across all industries_ 


Effective merger enforcement is necessary to preserve the procompetitlve effects of deregulation. In 

several ca..l{es in recent years, the Antitrust Division or the FTC challenged a proposed merger or 

acquisition to ensure that the competitive benefits of regulatory refonn were not frustrated, For 

example, shanly after the substantially deregulatory Telecommunications Act of 1996 was enacted. the 

Commission challenged the acquisition of Tumer Broadcasting by Time Warner, alleging that the 

merger woutd restrict other distributors' access to video programming, as well as program producers' 

access to disttibution Qutlets,!.!§l The Commission entered a settlement with Time Warner to preserve 

the opportunity for telephone companies to compete against cable television companies, for cable 

companies to compete against telephone companies, and for wireless communications companies: to 

compete against both. telephone ~d cable companies - all objectives of the Telecommunications Aet. 


As cross~industry expansion occurs; antitrust enforcers should protect against the 10ss of potential 

competition, When regulations limited the scope of activity of financial services firms, practically all 

mergers were horizontal, i.e .• between existing competitors. However, recent regulatory changes enable 

finns to expand their products and services: across traditional industry lines so that:, for example, bank 

holding companies may own insurance or securities companies. We have already begun to see proposed 

mergers anlong flmls eogaged in banking, securities, and insurance. When these acquisitions occur, it is 

important to consider whether potential competition is eliminated. The FTC has expertise in this issue 

and has challenged several mergers because of the loss of potential competition. For example, 

competition in the delivery of nature! gas has been substantially deregulated. in one recent case 

involving Questar and Kern Rivert two western natural gas pipelines, the Commission blocked an 

acquisition by the onIy transporter of natural gas into Salt Lake City of a SO percent interest to the only 

potential competitive pipeline.@The acquisition would have eliminated potential competition from a 

new entrant in the natural gas transportation market. 


Merger analysis should focus on whether any group of consumers may be subject to the exercise of 

market power. When there is a significant trend toward consolidation and the size of mergers increases, 

the immediate focus of attention may be at a macro level. Such a focus, however, may miss important 

competitive problems. In merger analysis we look to determine if there is any group ofconsumers who 

may end up paying higher prices as a result of the merger. This focus on competitive harm derives 

directly from Section 7 of the Clayton Act, which prohibits anticompetitive mergers "in any Hne of 

commerce!" and it allows otherwise procompetittve mergers to proceed once their anticompetitive 

aspects have been addressed. For instance, in the FTC's First Data case, one could have argued that 

many consumers had other alternatives to wire transfers, such as credit or A 1M cards. However, our 

investigation found that for those consumers without banking relationships, who were significant users 

ofthe.,,-,:e service.'l, credit or ATM cards were not a viable alternative. 


Competitive problems can exist in f'!iarkets ~wen where pripes arc falling., In new or expandil,lg markets, 

prices often'decrease, When finns in t,hose markets merge, th~y may claim that antitrust scrutiny is ' 

unnec~sary because prices aft~ falling. Although such mergers typically do not raise.competitive . 

concerns, that-does not sugges~ that antitrust scrutiny-is. upnecessary. [n our challenge to the ,',' 

StapleS-Office Depot merger last yea.r. the defendants made that argument without success. In enjoining 

the merger, the court held that, although prices had decreased oyer time, eliminating competition' . 

between Office Depot aod Staples v,:ould ·lilow that trend. which would reSult In a price increase to 

consumers. Consumers deserve the benefit of all economic and competitive forces Ulat are moving in. 


. ,th~ direction of lower prices and hig~er quality goods, and competition enforcement can insure that they' 
get these beneftls. .. ' 

Where enforcement action is 'necessary', settlements shoul.d restore the competition that existed before. 

the merger. Our obligation as· antitrust enforcers is not only to bring cases but also to ensure that, where 

settlement is appropriate. sufficient assets are divested to restore competition to the premergcr level. 
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Over the pa..o::t three years,. (he Commission has given renewed attention to assuring that divestitures 
required by our consent agreements effectively restored oompetltion. The Commission implemented a 
number of reforms to improve the divestiture process. These changes include imposing shorter 
divestiture periods, identifying up-front buyers, requiting broader a">set divestiture packages, appointing 
interim tntstees, and imposing hcrownjewell! provisiondlll The Commission now insists that 
divestitures be accomplished in a shorter time so that competition is restored more quickly and it IS less 
likely that assets wiil deteriorate in the interim. These reforms have begun to show progress in the 
divestiture process: the average time to divestiture has fallen by morc than a third. Currently, many 
consent agreements have up-front buyers. 

The Bureau of Competition is also engaged in a long-term review of past divestitures to determine 
whether uley are effective in restoring competition. Based on the interim rt;:sults of that review. we are 
trying to improve our analysis of how to structure effective consent agreements. Designing divestitures 
in retail markets can be particularly difficult. It is often critical to require a divestiture ofa sufficient set 
of retaHlocations to a single buyer. Divestiture to a single buyer is often preferable so that a finn can ' 
acquire the full range of distributional and advertising efficiencies. 

C. The Importance of Consumer Protection Law Enforcement 

Expanding markets, deregulating markets, and markets undergoing rapid technological change attract 
those who prey 00 the vulnerable. Consumer protectIon plays an important role in the development of 
these markets, especially in financiaJ service markets, wnere safety and sCOlrity are crucial to 
consumers. 

One example of how the CommiSSion has addressed the challenges of an evolving environment for 
financial services is in the area ofsubprirne lending. Subprime loans, the extension ofcredit to 
higher..nsk borrowern:. have typically been made by nonbank lenders and are increasingly being made 
by large corporations tilat operate nationwide. Although subprime lenders provide loans to consumers 
who previously have been underserved by banks and other creditors. questions are increasingly being 
raised about the abusive practices that are reportedly occurring in the mdustry and about the effects of 
t~ese practices on the most vulnerable consumers. These abusive lending practices often involve 
lower-income, elderly, and minority borrowers who may not have easy access to competing sources of 
cn..-dit. The effects of this type of upredatory lending" are severe - consumers can lose their homes and 
all the equity that they have spent years building, The Commission has begun to address reported abuses 
in the sub prime home equity market. In recent testimony before the Senate Select Committee on 
Aging,Q.2.l the Commiss.ion outlined its approach consisting of individual law enforcement actions,@ 
coordinated enforcement with states,@andconsumereducation"@ 

Another consumer protection concern relates to the privacy of consumers' commercial transactions. 
Over the last several years. the Commission has been particularly active on privacy issues and has held· 
workshops, convened public meetings, conducted studies, issued reports. and testified before Congress 
regarding privacy issue5,@ 

Cross~industry mergers. such as the Cit~rorpfI'ravelers Group transaction, may raise important privacy 
concerns, in particular over the 'treatment of consumer. infom1ation by affiliated companies: Such . 

. rn'ergers may allow detailed and sometimes sensitive information about consumers; includjng medical 
. and financial data, to be shared with relatively few reStrictioo~ ainong new'y. related corporate· . . 

entities.lli}' COfiSl}mers might not anticipate that provid·ing information to on~ entity for'i~~urance . 
underwriting purposes, for example, might later be tlsed for different purposes by a financial institution 
that is or becomes an affiliate. The Com~issjon is examining a ~umber of issues relating to consumer 
pri"vacy ~ss.lles. and tomo~ow will pres.eot COflgress with a report and reoommcl!dationsJ2S) 

V. The Importllilce of FTC Jurisdiction 
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As set forth above, the Commission will continue to protect consumers and competition as restrictions 
applicable to the financiai services industries are reduced. We believe the clarification in RR. IO will 
provide grealer comfort [0 consumers as the financial services industry undergoes rapid transformation. 
As banks or their affiliates are authorized to enter nonbanking arenas in which both competition and 
consumers have traditionally been protected by the FTC, it is important that the Commission's ability to 
continue to protect competition and consumers in these nonbank businesses not be restricted. If market 
forces are to succeed in delivering the benefits of competition and nondcceptive information for 
consumers, the FTC must continue to bring its expertise to bear in markets in which it is now active. 
RR. 10 clarifies the FTC's jurisdiction to ensure that the Commission continues to have the ability to 
enforce the competition and consumer protection laws with respect to nonbank companies,(26) 

VI. Conclusion 

As the financial services industry undergoes great change, it is important that consumers share in the 
benefits of consolidation. Technological innovations in electronic commerce) along with service 
innovations that combine bankins. securities, and insurance elements have increased the potential for 
competition among industries that were once rigidly separated. Many of the leg.l and regulatory 
s.tructures erected over the last fifty years are being streamlined or removed, These changes have the 
potential to increase consumer welfare far into the future, 

Our competition enforcement action in First Data and our consumer protection enforcement action in 
C.pital City Mortgage reflect important parallels, The market<; in both of these cases were developed by 
nonbank financial service providers and serve the increasingly expanding population of consumers 
without banking relationships, Although the general expansion of the financial services industry may 

. suggest more competition and choices for the majority of consumers, there are still a large number of 
underserved Ixmsumers who may not receive the benefits of this expansion. These consumers may have 
very limited l~hoices in the market and may be particularly vulnerable to the exercise of market power or 
fraudulent or abusive activities. For these consumers, diligent enforcement of competition and COnSumer 
protection laws is partiCUlarly important. 

These enforcement actions also suggest the value of lodging both competition and consumer protection 
responsibllhies jn a single agency. Having a single agency address both issues enables the consu:ner 
protection and competition missions to exchange information with each other and develop a unified 
approach to rapidly evolving market. ... , This enables the FTC to perform the fundamental function of 
protecting the basic conditions to effective consumer choice ~~ options in the marketplace. and an ability 
to choose freely and knowledgeably among them. 

This potential must be protected and numlTed through, among other policies, strong antitrust and 
consumer protection law enforcement Commission antitrust enforcement has been eff~ctive in the 
broader finam;ial seryices market in preventing the antlcompetitive accumulation and abuse of private 
'market power, The Commis~ion has developed significant expertise in addressing both "Competition and 
consumer protection issues regarding financial services and nonfinancial commercial enterprises. For 
·these.reasoris·, ·the :Commission believes'"·that it should cOn~inue to ~ave alrih;;: toolS necessary ·to nilfil1 

Ihis vit.1 role mto the futurJUIJUdiCi~ry l.jo~ep.ge . . . 

1. The writt(~n testimony represents the Views of the Federal Trade Commission. My oral presentation of 
the testimony and responses to any questions are my own and do not necessarily represent the views of 
the Commission or any individual Commissioner. . . 

2. 15 U.S.C §§ 45(a)(2), 46(a). 

3. When. one hank merges with another bank, jurisdiction is shared by the Antitrust Division of the· 
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Justice Department and the federal banking agencies. 

4. The FTC retains its general jurisdiction over consolidations involving nonbank firms. 

5, Pirst Data Corp., C~3635 (April S, 1996). First Data and First Financial were also two of the largc~1 
participants in the credit card mercbant processing business. The Commission conducted an extensive 
investigation of that market hut took no enforcement action respecting it 

6, In addition, the Commission and its staffhave examined competition issues in both merger and 
nonmerger investigations in many olher financial services markets and related fields ~~ industries that 
may well merge or collaborate with banks under the proposed financial services modernization bill, 
H.R. 10. See, •.g., LandAmenca Financial Group, Inc., C-3808 (May 20, 1998) (real estate title plants); 
Ticor Title Ins. Co., 112 F.T.C. 344 (1989), affd suh nom. TiccrTitic Ins. Co. v FTC, S04 U.S. 621 
(1992) (title search and examination services): American General Ins. Co., 97 F.T.C. 339 (1981) 
(merger of insurance companies); Remarks of Chairman Pitofsky on Competition and Consumer 
Protection Concerns in the Brave New World of Electronic Money, Department of Trcasury Conference 
on Electronic Money & Banking (Sept. 19, 1996); Comments of Staff of the Burea\! ofEconomics, 
jointly with the Antitrust Division, to the Commonweahh ofVirginia regarding limitations on who may 
handle closings of real estate purchases and financing) home equity loans, and refinancings (Sept. 20. 
1996, and Jan: 3, 1997). 

7. These are the Equal Credit Opportunity Act, Fair Credit Reporting Act, Fair Debt Collection 
Practices Act. Truth in Lending Act, Consumer Leasing AC4 Fair Credit BlUing Act, Electronic Fund 
Transfer Act, 'Women's Business Ownership Act, Fair Credit and Charge Card Disclosure Act, Home 
Equity Loan Consumer Protection Act, Competitive Equality Banking Act. and Home Ownership and 
Equity Protection Act. 

g, Citicorp Credit Services, Inc., 116 F.T.C. 87 (1993).' 

9. United Stutes v. Shawmut Mortgage Co., 3:93CV-2453AVC (D. Conn. Dec. 13, 1993). 

10. United States v. lC. Penney Co., CV964696 (E.D.N.Y. Oct. 8,1996). 

II. Sears, Roebuck and Co., C-3786 (Feb. 27, 1998). 

12, Commission staff participates'in numerous task forces and groups cqncehlcd with, for example, fair 
tending, leasing. subprime tending, electronic commerce, and commerce on the Internet, all of which 
have an impact on the fmaneial services industry. 

I3.,The Commission and its staff have provided comments and studies about financial services 
industries, as weI! as telecommunications, trucking, electric utilities and other industries undergoing 
deregulation, Regarding financial services, see, (J,g" Testimony of tile Commission concen'dng H.R. 10, 
before the Subcommittee on Finance and Hazardous Materials, House Commerce Committee. July 17, 
1997; Comments of the Staff of the Bureau of Economics to the SEC on Regulations Governing 
Registrarion and Reporting Disclosurcs' of Srnall Business l:;sucrs' (1992); Bureau of Economics' Staff'· 

. Report, Minimum Quality Versus DJscl.osure Regulations: State RegulatIon of Interstate qpen:end~d . 
l~:v~trnent Company and Common Stock Issues (1987) . . . 

. 14. See United States v. Philadelphia National Bank, 374 U.S. 321, 336 n.11 (1963)("the exclusion of 
banks from' the FTC's jurisdiction appears to have been motivated by the fact that banks were already 
subject to extensive federal administrative controls"). 

15. See Bank Merger Act of 1996, 12 U.S.c. § 1828(c); Bank Holding Company Act, 12 U.S.C. 
§ § 184243: and HomeOwners' Loan Act, 12 U.S.C.§ 1467a(e). . 

'16. TimeWarnerlnc;, C- 3709 (Mar II, 1997) .. 

17. Questar Carp., 2:95CY -1127S (C D Utah Dec. 27, 1995) (transaction abandoned), 
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18. A settlement package includes a crown jewel provision when it requires divestiture of J more 
valuable asset if the agreed-upon divesiiture is not accomplished within a set time period. 

19. See Prepared Statement of the FTC on Horne Equity Lending Abuses in the Subprime Mongagc 
Industry, befbrc the Senate Special Committee on Aging (Mar. 16. 1998} 

20. For CX3mple, in January 1998, the Commission filed a complaint in the United States pistrkt Court fo. Ihe District or 
Columbia against Capital City Mortgage Corporation, a Wasilington, DC-area mortgage lender, ond its owner, alleging 
numerous violations of federal laws resulting in serious injuty to borrowers, including tlle loss of their homes. FTC v. C<1pital 
City Mortgage Corp., No. 1:9S·CV..oo237 (D.O.C. filed Jan. 29, 1998). 

21. In 1997, the Fl'C conduclcdjoint law <:nforccment sessions on home equity fraud wilh sl'lte regulators nud law enforcers 
in six diffcten11,,"illcs. 

22. See, e,g.• FTC Facts for Consurnas brochures such as "Home Equity Scams: Borrowers Bewnre!"~ ~Home Eqully loans: 
TIie TI\%OO Qay Cancellation Rule"; "Reverse Mortgages-C1.<;hing In Oil. Home Ownersbip." 

23. For example, thc Commission and its staff have issued reportS describing various consumer pnvacy concerns in lhe 
electronic marketplace. These include FTC Rql(}rt to Congress: Individual Reference: Sen'ice,,,, December 1997; FTC Slaff 
Report: Public Workshop on Con,Ulmer Privacy on the GlobaJ Information infi'as.tructfJl'e, December 1996; FTC Staff RepOrt: 
Anticipating Ihe 2Js( Century: Consumer ProtectiOfl Po-tiC)' in the New lligh~Tech. Global Markeiplm:e, May 1996, In 
addition, the Commission presented testimony Oll September 18, 1997, on the Implications of Emerging Electronic Payment
Systems ()ji lndividual Privacy before the Suboommittee on Financial Institutions and Consumer Credit, House Committee on 
Banking and Financial Services; on March 2G, 1998,00 Internet Privacy before the Subcommittee on Courts and Intellectual 
Property. House Conunittee on the Judiciary; and on May 20, 1998, on Id~y Theft before the Subcommittee on 
Technology, Terrorism and Government lnfomuuion, Senate Committee on the Judiciary. . 

24. Under the VCRA, the transactions or experiem:C6 betwccn a consumer and a company may be communicated among 
affiliated corop;mies without restriction. The communication of other infonnatIon to an aflliiate may be made if a disclosure 
is made to the consumer and the consumer is given the opportunity to direct (hat the information not be communicated. 

25. This nport foCl.lSt'S on the effectiveness of self~regulation as a means of protecting oonsume:rpnvacy online. The 
Commission summarizes and assesses the rmdings from its March 1998 comprehensive survey of commercial Web sites, 1110 
report .also includes Ihe Commission's analysis of c:dsting indUSfty guidelines ;lnd principle..; (In tIle online collection lind nse 
of consumc.rs' PCfsou,,'lllufom1.<I!ion. , . 

26. The Honse-passed bill recognizes that oontinucd CommiSSion oversight of mergers and tu:q,uisitions in Ihe fiJl:;ucial 
services industries wonld help 10 insure that the policies bcllind the anliUUst I.-tws will be effectively applied as 1hose 
industries undergo sweeping restructuring. Title I, Subtitle E ofHK 10, tiUexl "Preservadon of FTC Authority," is designed 
to confinn tllnt nooblmk companies, even if affllialcd with banks, co:ninue to be subject 10 tIle f"rC's juri;;diction, In 
plmicular, Tille 1, Subtille E ensures that. in financial holding company mergers:, those pOr1ions not subjcQ to federal banking 
agency appmval arc subject to standard premcrger review under the Hart-ScoU-Rodino proVisions of the Clayt\m Act TItis 
will assure review bv the federal antitrust agencies orthe new affiliations permitted. under RK 10. These provisions will 
enable the Commission to receive notice of mageo; and acquisitions in fmnnciai sem.ces industries, so that it can take tin1ely 
enforcement action to protect consumers and competition. 

, " 
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of 

CITICORP AND TRAVELERS GROUP 


to the 


HOUSE JUDICIARY COMMITTEE 


Wednesday, June 3,1998 


Witness: John J. Roche, General Counsel (Citicorp) 

Good morning, Mr. Chairman, I am John Roche, General Counsel ofCiticorp. I are 
pleased to be here this afternoon to talk about the new company we propose to 
create .... Citigroup ~~ and to answer any questions you may have ..• regarding 
anti-trust issues or otherwise -- about the merger. , 

.1 

, 

, There are three basic objectives in the erea'tion of Citigroup: increasing customer 
value and convenience; enhancing our financial strength and stability: and meeting 
the ral)idly growing competitive challenge. I will briefly discuss each in turn.

I 
I 
1 
I Clls(omer VIi/lie alld COIlVelliellce 

. I, 
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Mr. Chairman, our merger involves a combination of separate businesses: banking, 
insurance and securities. The ultimate test for our new company will be simple: Will 
we provide a high level of value and convenience to our customers? 'Ve believe we 
will because of the quality and breadth of our products and services and because of 
the new company's greatly expanded and innovative distribution channels. Financial 
products "manufactured" in various parts of our company will be distributed 
through a broad range of facilities and methods, from the Internet and other 
technology-based methods to branch office locations in one hundred countries 
around the world to fully individualized in-home service. 

Citigroup also will have the resources to rapidly design new products and services in 
response to changing customer needs and to invest the funds necessary to keep up 
with .the technology revolution sweeping across our industry. 

The scope of our efforts will he key: starting immediately we hope to provide more 
· kinds of financial products and services, in more kinds of ways, to more customers 
than any·other company in the world. Of course, the test of whether or not we 
succeed will be in the hands of those customers, who will decide whether the 
products and services we provide, at the prices charged, ultimately satisfy their 
needs and preferences. 

Strengtll and Stability 

The size, resources and diversity of operations of the new company will provide the 
. i. financial strength and stability necessary to survive and grow in today's rapidly 

·changing world. Whether it is a country crisis; a real estate crisis, or ·any other 
crisis, it is clear tliafthe financial services company of tomorrow must have the 
ability·to withstand financial shocks; As. companies .become larger and more.diverse; 
they are better able to withstand those shocks. Providing major financial services in 
100 countries around the world will provide Citigroup a stahle and predictable 
platform of revenues and profits. That stability is essential if we are to continue to 

· serve our one hundred million customers. 

2 of 5 06f30(98 ! 3:.13, 
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Competitive CllOllef/ge 

There is perhaps no other industry in the world as competitive as the filllmchtl 
services industry. Whether it is intra-industry competition among various 
commercial banks or among various insurance companies or among securities 
firms; or whether it is inter-industry competition between banks, mutual funds and 
securities companies; whether it is between domestic companies or the increasingly 
active foreign companies; or whether it is between t ....lditional branch office 
networks or the latest Internet web site, the competition for the customer and his or 
hcr business is fierce. 

In the'new family of companies known as Citigroup, we will combine individual 
business units in a way that will enhance their competitive position. These individual 
units are strong companies, but not dominant or even the leading company in their 
respective industries - Citibank is not the largest bank in the United States; 
Salomon Smith Barney is not the largest securities firm in the United States; 
Travelers Insurance is not tlie largest insurance company in the United States. 

The effecl offoreign competition on the financial services industry is particularly 
striking. While we in the U.S. g"apple with modernizing tbe legislation governing 
our financial services system, massive consolidation of financial services firms is 
rapidly taking place overseas. Having long since put those arguments behind and 
unbampercd by outdated and inefficient financial services laws, these new 
mega-competitors will have a competitive advantage over U.S.-based compauies in 
the next century (now less than two years away) if we are not prepared to compete 
on a global basis. We must not squander a leading market position through 
inattention and neglect. It is in the national interest of the United States to provide 
the environment for its financial services firms to be well prepared for this 
challenge. 

OIlier Issues 

In,addition to customer value and convenience, strength and stability, and"meeting , 
competition, there arc a few other matters I would like to mention briefly. The first 
is the Citigroup's status under present law. The creation of Citigroup is expressly 
permitted by current law and regtilations; no change in the law is necessary. We will 
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be in filII compliance with the iaw on the day we close our merger and will remain 

so. We do not seek -- and do not require - anyspecial 'legislative or regulatory 

accommodation to create Citigroup. 


... I 

j 
4<lf5 

At the same time, we strongly snpport financial modernization and urge the passage 
oflcgislation this year. The recent passage of H.R. 10 in the House of 
Representatives was truly an historic step toward that goal. It is now the turn of the 
Senate to act, and we are encouraged by the recent statements of Chairman 
D'Amnto and Ranking Member Senator Sarbanes that the Banking Committee will 
turn to thilt task. 

With rega rd to H.R. 10, you asked our opinion on the amendment to the 
Hart-Scott-Rodino Act that was included in Section 143 of H.R. 10. That amendment 
would require a financial holding company to make a Hart-Scott-Rodino filing to the 
Federal Trade Commission and the Justice Department whenever it acquires 
another coml13ny engaged in activities that are "financial in nature," such as an 
insurance company, a securities firm, or an investment company. Currently, when· 
the Federal Reserve Board reviews acquisitions of non-han king firms by bank 
holding companies it evaluates the impact of the acquisition on competition, . 
including the potential for undue concentration of resources, decreased or nnfair 
competition, and conflicts of interest. This amendment, therefore, would shift the 
focus of the anti-trust review from the Federal Reserve Board to the Federal Trade 
Commission and the Justice Department for activities that are Hfinancial in nature. t! 
We have no objection to such a change. 

The second issue is regulatory oversight. We have long accepted functional 
regulalion; indeed, virtually every aspect of each of our various businesses is, and 
has been, heavily regulated. Since the new Citigroup will not be engaged in any 
"commerc;;II" activities, our regulators will all be very familiar to you -- the Federal 
Reserve Board, FDIC, OCC, 01'8 and various statc banking authorities to the SEC 
to the fifty state Departments of Insurance. Working with a variety of regulators ill 
the most effective way is one of the challenges -- one of the opportunities -- created· 
~y our new·company... . 

The thfrd issue I would like to mention is our commitment to our commllnities. 
Citigroup is focused on delivering customer value and convenience. We arc just as 

. focused on demonstrating our commitment to .the communities in wliich we are 
active. As our Fed application clearly shows;we believe both companies have heen 
good corporate citizens and have done an excellent job in meeting our Community 
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Reinvestment Act obligations. We intend to build on this record and do even more in 
the future. Tbe combination of our two companies will give us the opportunity to 
increase the access to credit, deposit, investment and insurance offerings for 
customers of all income groups, and we intend to do so. 

In closing, Mr. Chairman, let me rCeml)hasize the importance of maintaining a 
leading U.S. position in financial services in the new, global economy. Emerging 
markets, privatization, and dramatic growth in savings and investments worldwide 
present a competitive challenge to U.S. financial services companies. We believe the 
Citicorp Travelers Group merger will create a leading U.S. global competitor. 

Thank you for this opportunity. We would be happy to answer any ofyonr 
questions. 
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Mr. Chainnan; members ofllle cominitt~e. I am Paill Polkirig,General Counsel of 
NationsBank Corporation: My partner, Jim RoeDle, general COllnsel of BankAmerica 
Corporation, and I are plerised to be here this afternoon to discuss the eITects of 
consolidation on the state of competition in the financial services industry. 

In assessing the competitive effects oflhe mergers involving financial institutions, it is 
important to keep in mind that each of the mergers before the committee today is unique. 



I'. 

'. 

For example, the Cilieorprrravelers transaction is based on a product diversification 
model - a bundling oUhe broadest possible array of financial scrvices, while the Bane 
One/First Chicago NBD transaction represents a regional gcographic diversification -- the 
merger of two midwestem banking organizations operating ill conligtlolls markets to 
create a broad regional franchise. 

The merger of NationsBank and BankAmerica is simply the combination of an east coast 

bank and a west coast bank to create the first truly nationwide banking franchise. 


NationsBank holds approximately $311 billion in assets and $174 billion in' deposits. 
NatiollsBank is geographically diversified with commercial banking operations in sixteen 
Southeastem, Mid-Atlantic, Mid-Westem and Southwestern states and the District of 
Columbia. This diversification has enabled NationsBank to reduce the credit risk 
associated with anyone region or industry group such that NationsBank has been able not 
only 10 weather regional recessions without significant problems, but to prosper and 
improve its capital and liquidity position in recent years. 

BankAmerica holds approximately $265 billion in assets and $174 billion in deposits. 
Like NalionsBank, BankAmerica is geographically diversified with commercial bank 
subsidiaries operating primarily in .eleven Northwestern, Western, and Southwestern 
stales. TIle merger with NationsBank will bring much greater diversification, with the 
combined franchise being focused in high growth markets across the nation. . 

The new BankAmerica will hold approximately $576 billion in assets and $348 billion in 
deposits. Notwithstanding the overall size of the resulting institution, the proposed 
merger of equals between NationsBank and BankAmelica raises almost no competitive 
issues with respect to banking activities. 

For the most part, the.parties are complementary in ge.ographic scope; the commercial . 
banking operations ofour companies overlap locally in only two states -- Texas and New 
Mexico. TIle safeharbor·thresholdsfor deposit maiketconcentration·established·by.the 
Federal Reserve Boarq and the Department cOustice ·appear to be exceeded only in the': 
Albuquerque, Clovis and McKinley County markets in New Mexico and in Dallas, 
Texas. In th" other overlap markets in New Mexico and Texas, the deposit cOllcentration 
levels arc within the 18001200 safe harbor threshold. 

·In order to minimize competitive concerns, we are discussing with federal authorities the' 
divestiture of branches holding sufficient deposits and associated loans to brin·g nlarket 
concentration within safe harbor levels in the New Mexico markets of Albuquerque, 
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Clovis and McKinley County, We believe that deposit market concentration, based on 

eleven-month old data, is overstated in the Dallas market, and that substantial mitigating 

factors warrant the conclusion that 110 divestitures are required in the Dallas market. 


Keeping in mind the nature of the NatiollsBankiBankAmerica transaction _. the creation 

of the first nationwide banking franchise -- and the fact that there is very little overlap of 

banking markets served by the two companies, we think it is clear that there are virtually 

no competitive issues raised by the proposed merger, 


The idea thaI the combination of two large banks, Or any other companies, resuits, solely 

because of their size, in a situation that is anti-competitive or otherwise bad for our 

customers, or consumers, businesses, and the economy generally, is simply not true, 

Following the mergers that you will hear about today, there will still be thousands of 

banks and other financial services companies serving consumers and businesses in the 

United States, 


In the NationsBankIBankAmerica merger, we believe that consumers are the real 

winners, We will have the ability to offer our customers a new level of services with 

coast to coast branches and A 1Ms, Our presence across the nation will translate into 

convenience and value, 


Scale and efficiency are already translating into lower prices, Natio,)sBank hasjust 

recently pa5sed on tbe advantages of scale to 5 million individual deposit customers by 

eliminating a number uf fees and freezing monthly fees on our two most popular 

cbecking accounts through the year 2000. We estimate that these changes alone will 

result in annual savings in fees of approximately $24 million for our customers in 1998, 

These changes have also resulted in increased customer retention and new accounts. 


Just as importantly, the combined company will have the financial resources to sponsor 

the development of superior technology to make banking increasingly convenient to our 


, customers through telephones, personal computers and even interactive television, The 
time for developingalternatives to the branch delivery system is now, Today, 
Nation'sBimk ruld BankAmerica customers eonductnloretransactions outside traditional 
branches thaninside them "over the telephone,.at A TMs;throu'gJi 'personal computers • 

, and at grocery store banking centers, ' 

The'merg~r will also resullin' an institution th~t is better able to meet the credit needs of 

the communities it serves, NationsBanl< and BankAmerica customers and the 

communities in which they live will benefit from the most comprehensive community 

investment program ever to be offered _. NationsBank and BankAmerica have announced 
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a $350 billion/IO year commitment to CRA activities. 

The merger is simply a reflection of the marketplace's drive to give customers what they 
want more efficiently and effectively. 

As for the impact of the merger all the overall economy, the combined company will act 
as a powerful engine by efficiently and effectively providing capital to a wide range of 
businesses· from the smallest to the largest. At the same time, the combined company 
will have tremendous stability as a result of its capital position and economic and 
geographic diversification. 

The last point 1would like to cover is the impact ofour merger on competition both 
relative to small banks and in the international arena. As I mentioned earlier, despite the 
consolidation that the banking industry has undergone and the mergers we're discussing 
today; there are still thousands of banks and other financial services providers, including 
many small banks, serving consumers and businesses. In addition, more than two 
hundred new bank charters were granted last year alone. Most of these banks are 
community banks perceiving an opportunity to provide an altemative to the kind of 
companies represented here today. 

Internationally, as evidenced by the recently announced mergers of UBS and Swiss Bank, 
Royal Bank of Canada and Bank of Montreal and Canadian Impelial Bank of Commerce 
and Toronto Dominion, consolidation is happening all around us. U.s. banks must be 
allowed to keep pace in order to maintain the preeminence of the U.S. financial services 
industry and to fuel economic growth. 

111is concludes my remarks. Mr. Chairman and members of the committee, we thank YOll 

for the opportunity to appear before you. 

i'. 1~~lrUdjCjary Homepage 
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of 

James L. Foorman 

Senior Vice I)resident 

Law Department 

First Chicago NBD Corporation 

Before the 

House of Representatives 

Committee on the Judiciary 

June 3, 1998 

Mr. Chairman, I am James L. Foorman" Senior Vice President in the Law Department of First Chicago 
NBO Corporation, headquartered in Chicago, I!1inois, My background includes some 24 years of 
experience in the banking industry. 

I appreciate tne opportunity to appear before the Committee IOday 10 address the subject of merger 
activity. in the financial services industry and its effect on compe~tion, 

What we arc seeing today in banking is no different from what is occurring in other industries. 
Companies combine to achieve economies ofscale, foster product innovation. and respond to the 
changing needs and preferences of their customers. 

" 
Just 21;2 yearl' ago, Pirst Chicago NBD Corporation was created in a merger of equals transaction , 
between NBD Bancofp of Detroit, Michigan. and First Chicago CQrp~miti6n of Chicago, Illinois', At tllat 
tirne, NBD and First Chicago were then the largest ban~ headquartered in Michigan and 1llinois, . . 
respectively. The First Chicago;.NBD merger has been, we·believe, a success story for our customers, 
our employees and our communities 

We be~ieve that all of these constituencies benefit from larger, stronger banks, and that ultimately the 
nation's economy in general will be strengthened. Further, we are confident that this consolidation will 
be accomplished while maintaining the compciitiveness that has characterized the fi.nancial services 
industry. 

O~' this latte!' point, l would o'bserve th~t the current process', with reviews both by the Fed~ral Reserve 
and the Depnrtment ofJustice, has been more than adequate to address matters of product overlap and 
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I 	 geographic concentration. In our pending merger with Bane One Corporation, for example, we have 

publicly said that we would divest substantial assets in the state oflndiana, where both organizations 
have a significant presence. All of the competitive aspects of our transaction will be reviewed and 
approved by both the Department of Justice and the Federal Reserve. 

In the fmal analysis, virtually everything we do as a business must consider the interests of our 
customers as primary. If they don't find our products and services valuable, we cannot succeed. In the 
case of bank mergers, it is not the size of the institution per se that's important, but rather how that size 
can more effectively and efficiently serve customers. Indeed, no matter how large a bank may be, it 
must remain close to its customers to be successful. 

The ability to deliver a broader array of banking products and selVices across a broader geography is at 
the heart of this issue. Over the years, our customers' needs and preferences have changed dramatically­
and we expect they will keep changing in ways we cannot predict. Today's consumers want choices in 
the products they use and convenience in how they do business with their bank. 

Convenienc(: and choice are vital to our business customers as well. Even the smallest businesses are , demanding more sophisticated cash management vehicles as well as financing solutions. Small and 
mid-sized businesses are becoming more global, and look to their banks to help them manage multiple 
currencies and move money around the world. I 

What enables us to serve these needs, in large part, is technology. Certainly technology is an important I driver in bank mergers. The systems and technological infrastructure needed to selVe our customers 
today and in the next century require enonnous economies of scale that can only be achieved by 

I combining the resources and earnings potential of companies like First Chicago NBD and BANC ONE. 

i 	 The growth of the organization and its enhanced earnings power also benefit the communities we serve, 
through the 1inancial selVices we provide as well as our philanthropic !Uld civic involvement. I 

I Finally, then! is an additional benefit to the broader geographic presence that results from combinations 
such as the proposed merger of First Chicago NBD with BANC ONE. Our organization, particularly in 
its consumer, small-business and middle-market business, has been solidly grounded in the Midwest. 
We - along with our customers - have learned how to manage through the Midwest's often difficult 

.business cycles. I3ut we believe there is an advantage to the institution, to our customers, and indeed to 
the banking system, in the greater economic diversity associated with a larger geographic "footprint." In 
that sense, the samc forces that allow customers to access our sClVices over a wider area also serve to 
h~lp protect the franchise itself. 

In summary, we believe that bank mergers are necessary to the continued health of the financial services 
industry in the United States, and that these combinations serve to benefit bank customers, employees, 
and communities. . 

Mr. Chairman, thank you for permitting me to share our views with the Committee. I would be pleased 
to respond to any quest.ions you or your C?lleagues might have. 

- .
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U.S. House of Representatives 

Cortlmitlee on tile Judiciary 

\Vritten Statement 

of 

Steven A. Bennett, General Counsel 

an behalf of 

BANe ONE CORPORATION 

Mr. Chainnan and Members of the Committee: 

I ,I 

I 
 I am Steve Bennett, General Counsel ofBANC ONE CORPORATION, and I am pleased to be
I representing the company in the critical discussions you1ve initiated with my industry today, 


I 
My remarks will be brief and, I hope, to the point. 

The BANe ONEIFirst Chicago NBD merger appears rather modest compared with the august 
combinations represented here today, Although our merger is within a single geographical region. the

I, Midwest ~ -the only significant market overlap is tn the State of indiana which we plan to handle with 

the adroit sensitiVity incumbent upon any experienced and enlightened institution which intends to 


I maintain cUS10mers and community good will. 


I 
It would be -It mistake, however, to deem the new llANC ONE a Midwestern bank given our significant 
assets Hnd growth in Texas, Arizona, Louisiana, Utah. Oklahoma and Colorado, 

Although. this'merger may look iike.j'more ~f the same" to the regulators an'd our competitors, it does 
represent some historic changes for BANe ONE, ­

'. '" - . . 

First and foremost, it will mean moving our headquarters to Chicago from Columbus which means weill 
be a powerhouse In the financia1.centerofthe Midwest but saddens some of us who are now and,aiways . 
will remain loyal to Ohio. It will give us a high~profile opportunity to demonstrate our commitment to , 
our non-headquarters marketplaces. . 
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Our Chairman, lohn B, McCoy, will become the President and CEO while First Chicago NBD's 
Chairman will become the Chainnan of the new BANe ONE. 

Since the enactment of the Bank Holding Company Act of 1956, the Federal Reserve Board and the 
Justice Department have worked together to apply the nation's anti~trust laws to the merger activities of 
hank holding companies operating in multiple states, There is no reason for this critical oversight role to 
change as a result of mergers like ours or any financial modernization legislation passed by Congress" 
Indeed, the combined oversight of the Federal Reserve Board and Department of lustice has been more 
than adequate to cnsure a frce, open and competitive market for financial services" This oversight, 
coupled with the national deposit caps embodied in the Riegle-Neal legislation. prevent the creation of 
monopolies in the financial services industry. 

Our experience in merger activity to date is that the regulators are tough and the competition, especially 
from the smaller, "community" banks, is tougher. You cannot help but notice that each announcement of 
a merger is reported in local newspapers along with the attendant article outlining how smaller banks 
and their people are preparing to cannibalize the merged institution's retail and commercial customer 
base during and after the transition. And they mean it! And we mean to hold those same customers" \Ve 
win some and we lose some and that's how the free market works" 

But banks and other insured depository institutions are not our only competitive concern, The insured 
certificate of deposit is no longer America's investment product ofchoice, Today the customer demands 
access to higher yields and broader options, Many folks make decisions regarding their financial 
services over the phone and the choices of products and suppliers are virtually unlimited, If recent 
history is any indicator, soon most investment and other financial services decisions will be made via 
personal computers. Currently it is estimated that nearly 5 million investors trade stocks onHne and utat 
number grew 150% in the last half of 1997 alone," 

BANC ONE has sought ({ut merger partners in order to compete with the fun spectrum of financial 
service providers, Others may prefer to specialize in one or several niches: customized to their selected 
customer targets. We hope to develop the economy of scale necessary to support the technological 
systems and expertise required of a premiere provider of the complete range offinancial services 
products at a very competitive price. 

If we restrict the conversation to just the banking industry, II) of aU the nations' banks are now offering 
PC home banking. Three years ago there were less than I million customers. Today there are over 7 Vl 
millioJ:t lp three years it is"al"lticipated .that there will be well oyer) 5 million ban~ing C<?mput~r " '. . 
customers. . " 

These customers know no geographic limitations. They are not interested (ftheir bank or broker or 
insurance agent is down the street or around the world" BANe ONE wants to be tbeir bank, broker and 
agct!L . 

. , 

The competition gets fiercer every day and we're dedicated to meeting the challenge in the growing 
number of communities where the bank branch is our signature as well as the national and international 

, 
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Again. thank you for this opportunity and I look forward to your questions. 
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Good afternoon, Mr. Chairman. ( am Bill McQuillan, president of the Independent Bankers Association 
ofAmerica and president of The City National Bank> an $18 million bank located in Greeley, Nebraska, 
I also seTVe as an elected director on the board of directors of the Federal Reserve Bank of Kansas 
CitY·illlt is an honor and a pleasure to appear on behalf of the £BAA before the House Judiciary 
Committee, and to discuss the timely Issue of bank mergers and their potential for anticompetitive 
effect. In particular, Mr. Chainnan. the IBAA appreciates the opportunity to set forth on the record a 
brief summary of our concerns about recent bank mergers and the trends they reflect and augur. We 
appreciate that this Committee, under your leadership, is taking a hard look at the recent wave of 
mergers. Although banks and banking have not been a core concern of this Committee. we believe that a 
number ofJlroposed bank mergers that currently await regulatory approval raise Issues of concentration 
and competition that have long been central to this Committee's work. We appreciate that the 
Committee is deploying its considerable antitrust background and expertise to look intO these 
developments. 

1 want to organize my remarks today in terms oftwo ostenSibly separate types of bank mergers: those 
between existing banks. and those between banks and nonbank entities. Both are, of course, subject to 
section 7 of the Clayton AcLill 

BANK·BANK MERGERS 

The first of these-mergers between existing banks-fails easily into traditional patterns of antitrust 
analysis. generally that concerned with so-called "horizontal mergers." The assumption has been that 
such mergern between competitors present obvious dangers of restraining competition. On the other 
hand, at least two factors are relied on by the proponents of interbank mergers to dismiss those dangers. 
First, we are told, many recent and proposed bank mergers have principally affected markets jn which 
competition is and will remain robust, thanks to a large number of competitors; consequently, {he 
argument got!S, the loss of a number of competitors to interbank mergers wiH have no appreciable 
anticompetitive effects, such as a diminution in accessibility and quality of ballking services and an 
increase in fees. ­

Second, we will be told, many of the very largest interbank mergers. including that proposed between 
NationsBank and Bank of America, Involve large banks that have not generally competed in the same 
geographic markets. In fact, we may be told that such transactions are not really horizontal mergers '.1t 
all, but conglomerate mergers involving non~competing (albeit huge) entities in discrete markets. 
Consequently, the argument continues, the consolidation of behemoths, whose operations are 
concentrated on the east and west coasts respectively, can entail few legitimate fears of anticompetitive 
effect 

We believe thi.s argument to be conveniently myopic. We must look behind such gross generaiities 
advanced to excuse all manner of inlcrbank mergers. For example, it is "time to reexamine t1:e relevance 


. geography has to. market d~fi.nition iii the.lUodeni banking industry. Modem bankingjg no longer bound' 

by local and isolated mark,ets. We are dealing with'a global, 24-hour market in currencies securities an~ 


" funds. linked by computers and, a~ a practical matter, accessible to alL Clearly credit cardalid debit card 

'marketing and usage know no geographic boundaries. And large bank mergers impact the already . 
limited owners.hip of the crucial electronic payment networks. Accordingly, the faet that each oftw!3 
large merger candidates maintains brick-and-mortar retail banking outlets primarily in di~parnte 
geographical localities is irrelevant in terms of potential anticompetitive impact. The question is: What 
is the nationwIde effect of truly nationwide banking? ' 

Errect on .'rices, Small Business Lending nnd Economies of Scale 
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We should examine empirically the economic impactS of recem1y-consummated interbank mergers, 
What have been their real effects, on access to banking services by consumers, and on convenience? 
What have been their observable effects on the level of fees and charges, and related phenomena such as 
minimum balance requirements? Have fees gone down and services expanded, as the proponents of 
these mergers would have us believe? Or, have fees to consumers gone up as large hanks have become 
increasingly bureaucratized and ohlivious to the needs of tlleir customers? 

In fact, the body ofevidence shows that increased concentration has not benefitted bank customers, who 

correctly perceive an across-the-board increase in fees and charges. According to a March 1998 

Checking Account Pricing Study of350 hanks nationwide conducted by Bank Rate Monitor, none of the 

top 50 banks in the U.s. offer the least expensive checking account The best deals are offered by 

smaller regional and communiry banks. lronically, the banks offering the most expensive checking 

accounts turned out to be none other than the banks involved in the latest round of proposed 

megamcrgers:: Citibank, San Francisco; Barnett Bank~ Tampa (merging into Natiott.'1Bank); 

NationsBank, Tampa; ahd NationsBank, Orlando. 


The Federal Reserve Boardls Annual Report to the Congress on Retad Fees and Selvices of Depository 

lnstitutions (june 1997) found that the average fees charged by multistate banks· are significantly higher 

than those charged by singlewstate banks, even accounting for the role of loeational and other factors that 

mighl explain differences in the level offees charged, And a 1997 study by the U,S, Public Interesl 

Research Group, Big Banks, Bigger Fees, found a widening fee gap between large and sm.i.i bank","s 

fees climbed at big banks, while dropping at small ones, In the previous two years, fees at large banks 

had risen 3 percent, but rell 2 percent at small banks, 


A recent paper by tv.'o economists (Simons and Stavlns) at the Federal Reserve Bank of Boston 
questions whether antitrust enforcement has been sufficiently vigorous since mergers have an adverse' 
effect on consumer deposit pricing, Their study of 499 bank mergers found the combined banks lowered 
interest rates paid on deposits regardIess of the amount of competition in the market In short, there is 
reason to believe that the vaunted "efficienCIes" to be realized by interbank mergers are not in fact being 

, passed along to the consumers. If not to consumers, then to whom? 

The effect of interbank mergers on smali business lending is also of concern, as small business lending 

receives short shrift in a banking world of ever larger entities. Generally, tbe percentage of small 

business lending is inversely proportional to bank size. According to another Federal Reserve Bank of 

Boston analysis (Peek and Rosengren), banks under .$100 million involved in bank mergers on average 

had 16 to 19 percent of their loan portfolios in small business loans, while banks over $1 billion 

involved in bank mergers had on average 6 percent of their loan portfolios in small business loans. And 

interestingly. smail bank acquirers tend to increase small business lending while large aequirers tend to 

reduce it. Peek and Rosengren note that several recent studies have found small business lending is also 

growing faster at small banks than large, and that large acquirers are less likely to expand in this sector, 

They found that banks with less than $100 million or more than $3 billion of assets each had asset 

growth of about 24 percent from June 1993 to June 1996, yet grmv1h in small business lending (Joans 

under S1 million) was 42 percent at the sma1l banks but only 3 percent at t,he large banks. 


Equ~lly il!1pol1an~ we ques~ion wh.ethcr interbank mergl?rs :caUy present the opporJunities of increased 
effiCiency that thelr proponents clm.m. One recent study mdlcfi;t~ that, c?,cept below a relatively low 
threshold in 'tenus of cOmbined assets, bank mergers do not in fact result ih the·realization ofincreased 
efficiency,through economies of scale~-a common economic rationale for horizontal mergers ih any 
induStry. Several other studies (including those conducted by the Harvard Business School and the 
Federal Rest:rve Bank of Atlanta) found no significant cost savings or profit improvement (measured as 
return on assets or gross operating income) as a result of mergers. ironicaLly. in the Harvard Business 
School study of New England bank mergers, instances of improved operating results (such as 
improvement tn net interest margin) was due primarily to higher repricing rather than economics of 
scale, which strongly suggests the use of market power to raise prices, and again raises antitrust 
concerns, Given sufficient market power, large banks could price smaller competitors out of the market 
with below market rate loans or above market rate deposits, 
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We suspect that economies ofsenlc may actually become negative once a merged banking entity 
exceeds some critical mass, because the increased costs of management and bureaucratization will at 
some point overwhelm any theoretical economies ofscale, The evidence suggests that the optimal size 
for a bank in terms of economies of scale, profitability and efficiency is hetween $100 million and $1 
billion, An analysis ofthc largest 100 banks in the May 1998 issue of U.W3anker shovvs that as a general 
rule the largest banks have poorer asset qualjtY1 lower profitability, less efficiency and weaker 
capitalization than the smaller banks on the list. 

In sum, Mr. Chairman, the recent trends favoring consolidation in the banking industry are coupled with 
widely-held suspicions that (I) realized efficiencies are overstated or nQn~existent. and/Qr (H) the 
benefits of such efficiencies as may be realized are nQt being shared with bank customers, and (iii) 
increased market power is used to raise prices. \Ve believe that the historical expertise and focus of the 
Judiciary Committee should be engaged to illuminate these issues promptly. 

Effect on ATM Network and Credit Card Markets 

ATM Network Markets: A key concern in large interbank mergers. and one that does not get the 
attention it warrants, is the effect on ATM networks. Market concentrations resulting from bank 
mergers and acquisitions have potential anti~competitive implications for A TM network markets 
(specifically control of ATM switches), 

ATM networks are joint ventures between competing banks, ATM networks are self~regulated, private 
sector entities~ owned and controlled in the majority of cases by large banks. that set their own pricing 
and related operating rules subject only to the constraints imposed by the antitrust Jaws. Given the 
structure of ArM networks! certain anti-oompetitive aspects are inherent For community banks, these 
anti-competitive aspects are more pronounced as they generally have little influence over network fees, 
bylaws or operating rules. Access at a fair price to A TIvI and other electronic financial services networks 
is critical for community banks to insure their customers also have fairly and competitively priced 
access to these networks to transact their banking business. 

Big bank mergers affect ATM networks in two ways. Pirst, A TM network mergers typically follow, For 
example, NationsBank and First Union acquisitions in the South prompted the merger of the Honor and 
Most ATM nt)tworks (NationsBank OVlns 30 percent, the largest single share. of the Honor network). 
NationsBank1s purcnaseofBoatmen's Bancshares ofMissouri prompted Honor's acquisition of the 
BankMate network in Sf. Louis formedy O\V11ed by MasterCard and three smaller networks. Currently, 
First Chicago owns 30 perc~nt of the Cash Station netwo:~ and 25 percent of Magic Line, Bane O~e 
owns 20 perc(lnt ofEIectronlc Payment Systems, Inc. which operates the MAC nctv.'Ork. The pendmg 
Bane OneIFin;t Chicago merger could re..'mit in mergers of all of these networks. (Interestingly, 
EPSIMAC entered into a consent decree with the Department of Justice in 1994 agreeing to cease 
certain anti~compctitive pract~ces that caused over 1,000 banks, pal1lcularly smull banks, thrifts and 
credit unions, t? pny higher, noncompetitive prices for A TM transaction processing,) , , 

in ,the short term, the industry's merger mania is rapidly paving the way for an oligopoiist·jc A TM ' 
network market owned by a'handfui of the nation's largest banks. Essentially. these banks control the 

pricing, policies and fonctionality of the nation'S A TM networks. Given this control, large banks could 


, limit acccss for community banks and their customers by imposing antiwcompetiti\'e and discriminatory 

pricing, membership requirements, operating rules or lechnological barriers. Since network policies 
directly affect the ability of community banks and other small fmancial institutions to offer competitive 
ATM services for their customers, they must be allowed to participate fairly in the governance of-ATM 
networks in order to protect these interests. 

We note that under current law. thc Federal Reserve has the authority to approve or veto ATM network 
mergeni or mergers of other payments processing entities owned by banks, In the past, lBAA has urged 
the Federal Reserve to consider the electronic banking markets when detennining whether a ptoposed 
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bank merger/acquisition passes antitrust tests, We have urged the Federal Reserve to ensure that its 
competitive impact analysts evaluates: 1) the market power of a network brand, 2) fees, 3) routing rules, 
4) third-party processing requirements, and 5) other factors that could be used to disadvantage 
community banks. 

The second way big bank mergers can effect A TM networks is that. over the long tenTI, large banks 
could transfer their transaction processing from regional ATM networks to their in-house operations. 
BankAmerica Corp. is currently the largest A TM owner. and its merger partner NationsBank is second. 
Together they control more than 15;000 rnacbines--a number that is comparabJe to multibank shared 
networks SUGh as Pulse or NYC£. The Bane OneIFirst Chicago merger will result in the nation's second 
largest ATM owner with almo.st 10,000 machines. (By contrast, all community banks combined own 
fewer ArMs than NationsBankIBank of America.) Excess capacity could be created in existing regional 
electronic nen.vorks as large banks pull transactions out of the network as a consequence of mergers. If 
this excess capacity is not shifted to smaller financial institutions, the consumer of electronic payment 
services will have less and less choice. And the customers of community banks, savings and loan 
associations and credit unions could be forced out of electronic commerce by pricing and other 
decisions of the fewer and fewer network owners. 

Our concerns in this regard parallel those faced by the settlers of Nebraska and other Midwest states 
early in this century. A few railroads essentially controlled the rural economy_ A few banks should not 
be allowed to control the electronic payment system "railroads" to the detriment of consumers of those 
payment services. 

Credit Card Markets: We have a major anti-competitive concern in the credit card area, Large bank 
mergers could creale an oligopoly ofcredit card issuers led by CitiCOlP, Bane One and NalionsBank 
Citibank is currently the largest issuer ofcredit cards with 65 million cards outstanding" Bane OneIFirst 
Chicago combined will hold the number two spot with S3 million cards, NalionsBankIBank ofAmerica 
combined will have 24 million cards outstanding. Once the pending mergers are consummated, the top 
ten credit card issuers will control 72 percent of the credit card market. according to Robert McKinley 
of R.t\M Research in Frederick, Md. 

Under today's'rules ofthegnme, by using the Visa or MasterCard umbreJla, thousands of community 
banks are issuers of credit and debit cards and set their own pridng and terms. Thousands of community 
banks and their credit and debit card customers can tie into the Visa and MasterCard brands, which 
confers on the cards the national and worldwide acceptance essential for the cards' viability. Like ATM 
Networks. the two card associations, Visa and MasterCard are joint ventures and all competing member 
banks enjoy the strength of two brands that are recognized and accepted around the world, 

We have already heard the ad "Don't think Visa, think Citibank Visau (I.e., it's. not just a Visa Card, it's a 
Citibank Visa Card), It is our concern that down the road the ad you hear from Citibank or Bane One 
will jettison the Visa or MasterCard brand name in favor of a credit card or debit product that they 
exdusively own and controL And with the destruction of the Visa or MasterCard brand names, 
combined with large banks' long-term goal to destroy the FDIC symbol now on every bank door, 
enormous financial concentration to their benefit and to the detriment of thousands of community . 
financiaI'institutions and their customerS will have been achieved, And then'the consumer will suffer 
because we,v.'iIl be back in the brave new'world where every crciiit caro issuer charges a $35 annual fcc' 
and a 19.6 percent interest rate regardleSs of market interest rate fluctuations, And the taxpay~r will 
suffer whcn'the inevitable occurs, and a large financial conglomerate Titanic goes down, 

At bestl the card brands will be systematiCally weakened to the detriment of smaller issuers forcing 
them out of the busine.:;s because they will not-have the marketing budgets to compensate, Historically, 
Visa and MasterCard have offered baseline marketing and enhancemellt packages that virtually any size 
member bank could take advantage of. Increasingly the large issuers will not be willing to support such 
product parity preferring instead to use thelr considerable influence to assure their own cards stand out 
This in turn, wlll hinder cooperative brand advertiSing serving to obscure the message to consumers that 
other Visa and MasterCard offers are available. not just a uCitibank Visa." 
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Consumers will not only be disadvantaged by choice limits and higher pricing, some will find 
, themselves "de~marketed" from the card product entirely. With increased consolidation and less 

competition, large issuers witl begin to look for other ways to improve profits. For example, some 
issuers are already "de-marketing" by elIminating value-added enhancements, changing terms, assessing 
inactive fees and using other disincentives to discourage transactors, tbose ronsumers who payoff their 
balance each month to avoid finance charges. to addition to simply not offering the card product or 
raising annual fees, the grace period will be reduced or eliminated as the large card issuers focus on the 
more profitable revolvers, those who maintain a balance from month to month and pay finance charges, 
in a sort of reverse discrimination, In Canada today, where only a few large banks exist. most cards 
carry a high annual fee, $25 to $39, and reduced grace periods, from no grace period to just over 17 to 
21 days (Office of Consumer Affairs of Industry C.nada, Feb, 1998). Revolvers on the other hand will 
be held captive with higher annual percentage rates (APRs) applied using the highest possible 
compounded calculation methods and nO grace periods along with higher late fees, over-limit fees and 
risk-based pricing. 

Small merchants will also be affected, Already, the core loterchange rates that form the basis for 
merchant pricing favor large merchants which are generalJy contracted with large banks. Just a few 
years ago, most of the large banks bad bailed out of the merchant business leaving it frngmented and 
primarily in the hands of non-banks,and small community banks. Now the big banks are back with a 
vengeance and have the clout to win market share. In today!s electronic world and with linkages to other 
commercial services, it will become increasingly difficult for smaller players to compete, With large 
card bases, the mega banks can also offer special} targeted promotions that will further tie merchants 
and consumers forcing out the smallerrlayers. primarily community banks. Once the competition is 
eliminated. merchants, especially sma) bUSinesses. win have little choice but to pay whatever rates are 
charged, . 

CROSS INIlUSTRY (BANK-NONBANK) MERGERS 

The second type of bank merger involves the merger of a commercial bank and securities firm under a 
bank holding company format and the proposed, and we believe highly questionable and proh<!bly 
illegal, proposed takeover ofCiticorp by Travelers Group, Inc. torolJgh a newly organized holdlllg 
company caUed Cltlgroup, This application is pending before the Board of Govemors of the Federal 
Reserve System and is intended to create an entity. Citigroup, with combined total as.'{ets of$697,5 
billion, 

As you know. Mr. Chairman. the House of Representatives after a three year struggle has just passed 
legislation, H.R. ,1 0, the purpose of which is to permit the common ownership of commercial banks, 
securities firms and insurance companies, It would be an enonnous stretcb of the Bank Holding 
Company Act for the Federal Reserve to give a go~ahead to tbis merger proposal without the enactment 

. of H.R. ~O. We share Chairman Leach's concern, as reponed by Reuters on May 7. that "lhis is not a 
deal that is contemplated under CUTTent law," 

In traditional Section,? analysis, mergers such as the ~'ravclers/Citicorp merger have been referred to as 
"conglomerate mergers." Some will a~gue, ML Chairman, th~t the current wave of cross-indusuy 
mergers are in substance akin to mergers ofh9rseshcies and potato chips, and are' therefore devoid of 
antioompetitive effect. ­

At least with respect to- ~uch extraordinarily huge and complex transactions. ~Ar. Chainnan, we suggest 
that a relaxed antitrust posture vis~a-vi5 conglomerate mergers is inappropriate, for at least two reasonS" 

In the first place, such conglomerate mergers may in fact be a far cry from what have been called "pure" 
conglomerate mergers, defined as onc in which no similar or related products are involved. and one 
which would present little opportunity for reciprocal dealing in derogation of competition,QLTo refer 
specifically to the proposed Travelers/Citicorp merger, one may reasonably ask whether the products 
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involved are so disparate and whether reciprocal dealing is so remote a danger as proponents of these 
transactions would have one belicve. 

The proponents have stated their intention to foster "cross-marketing,j or Hcross-selling" between the 
merged banks and other lines ofbusiness and "bundling" of various financial products and services, 
including those that would be divested in the absence of passage of legislation; and that such 
cross-marketing would survive a required divestiturc. 

Such "cross-selling" or "bundlingH will not be entirely benign, If the entity resulting from a proposed 
bank-non-blmk merger is a dominant force in allegedly discrete markets such as, for ex.ample. c-tlstomer 
banking, stock brokerage and both life and casualty insurance, it is not difficult to imagine "bundles" 
with alarming anticompetitive effects in the financial services industry. Why, for example, might an 
auto toan not be ubundled" with automobile insurance? Why might brokerage not be "bundled!! with 
money market management and checking privileges. perhaps through a "bundling" arrangement that 
dis.counts fees to customers who purchase retated financial services? Such bundling by the gargantuan 
end-product of a Travelers/Cttibank merger, of course, could enable the combined entities to assert 
overwhelming market impact, and. indeed, control, to the detriment of the consumer and free 
competition. Such proposed "bundling" may be demonstrably anticompetitive, as we have seen recently 
in other industries with sound analogies to the banking industry. The "bundling,j of personal computer 
operating systems and Internet browsers comes readily to mind. 

Second, Mr. Chairman, and relatedly: cross financial industry mergers may not really be conglomerate 
mergers in the first place, let alone "pure" conglomerate mergers. J refer to the fact that a national 
market in financial :products and services may be the relevant market for purposes of Section 7 analysis, 
not a congeries of dIssimilar and separate submarkets. It is undoubtedly true that many of the so-called 
Itproducts II proposed to be marketed by merged bank-nonbank entities are not traditional banking 
products, and may therefore have been presumed to exist in discrete markets. But, importantly. many of 
these products are in fact competitive) in that they are all alternative repositories of private assets. This 
would be true, for example, of (i) savings accounts, (ii) life insurance and (iii) a 401(k) plan. Ifa 
bank-nonbank merger results in a financial services Godzilla, active in aU such segments of the market, 
we su~pect it could have profound anti competitive effects. 

ANTITRUST ANALYSIS OF COMMUNITY BANK MERGERS 

Me Chairman, I would also like to take the opportunity to briefly address another aspect of antitrust 
analysis as applied to bank mergers that concerns us-namely, community bank. mergers--even thoug~ 
this topic is not being directly considered by the. Committee today. 

Ironically, as regulators consider and approve mergers of ever-larger banks that approach the deposit 
concentration limits of the Riegle~Neal Interstate Banking and Branching Efficiency A.,;t of (994, 
mergers of community banks In local markets are being probibited on antitrust grounds. For example, in 
1996, th~ federn;! Reserve Board denied an application byBancSecurity Corp. onawa, which 
controll¢ 54) 5 million .of deposits (I. J percent of tociJdeposits in the state) t9 !.lequire Marshalltown 
Financial Corp., which controlled $103 million in deposits (less than l.percent of total deposits In the .. 
state). The combined entity would have' controlled 1.4 percent of the deposits in the state. And it would' 
have had 13 other depository institution competitors in its local market. 

Many other community banks are dissuaded from even applying.to make local acquisitions because they 
are told up front by bank regulators that the deals will not be approved on antitrust grounds. Recently, ' 
we were apprised that a bank with $41 million in deposits will be prohibited from acquiring a bank with 
$ i 5 million of deposits because of antitrust considerations. Yet the merger of two small community 
banks can often strengthen competition by creating a stronger competitor to a "small" local branch of a 
large out-of-area bank. The current rules have the perverse effect of encouraging community banks to 
merge with out-of~area large banks, rather than merge with each. other to increase efficiencies and 
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competitiveness. The consequence could be the loss of all community banks in a particular market and 
the loss of local focus so cdtical10 the ability of communities to survive and thrive. 

These results seem absurd and are a clear indication that the framework of antitl1.Jst analysis, particularly 
as applied to mergers of community banks, should be revisited. Specifically, ill analyzing the 
competitive structure of a particular market: 

i) AlI thrift deposits and credit union dei>osiiS should be accorded full weighting. Currently, thrift 
deposits are weighted at 50 percent alld credit union deposits are not weighted at alL Thrifts and credit 
unions are full equal competitors for deposits. In many rural communities, credit unions are often the 
biggest deposit competitor that community banks have. And today, thrifts and credit unions alike make 
commercial loans. 

ii) Nonbank and out-of~market competition must be taken into account. This includes deposit-like 
services (e,g., money market mutual funds with checking features, MerrIll Lynch cash management 
account). securities flnns: brokedng deposits to out-of-market banks or thrifts. and nonbank small 
business and consumer lenders (e,g., finance companies, equipment lenders. mortgage companies} 
Internet banking also changes the local competitive landscape. 

CONCLUSION 

In conclusion, Mr. Chairman, the ultimate goal of antitrust policy is to serve the public good. We urge 
that the Committee view these proposed megamergers in that context as well, and we recommend that 
the Committe.e consider lessons to be drawn from developments in other countries. To take one 
example. Japan's banking industry is in grave crisis-a crisis broughton, according to many. by the very 
intra- and cros$~industry combinations we see occurring in our own country. The German economic 
system has dominant universal banks (which it is trying to move away from) and has bt'Cn wrestling 
with a less than vibrant economy and a very high unemployment rate. \Ve do not believe that the 
problems of any economy can be divorced from the country's banking system. 

In general. we do not believe that the current wave of mergers, planned and proposed, affecting the 
banking and financial services industry has been examined thoroughly In terms of traditional antitrust 
theory, specifically that developed under Section 7 of the Clayton Ac~ and especially by Ulis 
Committee. We urge you to undertake a more formalized study or investigation of the effects that bank 
and financial services consolidation has had on competition, and the availability and pricing of services. 
We suggest that this: Committee involve itself with the Citicorprrravelers merger application now 
pending before the Federal Reserve Board at the very time that historic legislation permitting such a 
merger is pending before the Congress. \Ve further urge your attention both to the effect that interbank 
mergers have on ATM network and, credit card competition and to the application of completely 
outdated antitrust guidelines to deny small bank m9rgers. 

Finally, we do not understand why anyone would wanl to radically change our current banking system. 
It is the envy ofthe world, with good reason. It h<l;S fostered the most successful and' dynamic economy
in the world. We appreciate your consideration of the antitrust implications and uncharted waters of a ' 
financial services world characterized by huge conglomerates which are being created as the Japanese 
model on which they are based is discredited. 

Thank you, Mr. Chairman. 

RUdiciary Homepage 

I. I note for the record that ( am not the recipIent of any federal grant, contract or subcOntract funding. 
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Additionally, neither City National Bank nor the IBAA is the recipient of any federal grant, contract or 
subcontract funding. 

2. 15 U,S.C. Section 18. Section 7 prohibits mergers or combinations where !I".the effect of such 

acquisition may be to substantiaJly lessen competition. or to tend to create a monopoly,'! Section 7 

applies to bank mergers. United Slates v. Philadelphia National Bank, 374 U.S. 321.83 S.Ct. 1715, 10 

LED 2d 915 (1963). 


3. See, e.g .. 2 Von Kalinoski Oil Antitrust, Section 32.07[1 j at 32-64 (1998). 
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Mr. Chairman, Members of the Judiciary Committee, it is an honor to have this" opportunity to appear 
before this Committee today to discuss the impact of bank consolidations and mergers on wheat 
producers and other U.S. fanners. 

I am Bill Flory, a diversified grain farmer from Culdesac, Idaho. This year, I have the honor of serving 
. as the producer president of the National Association ofWheat Growers (N.A,W.O.),.a trade association 

comprised of 23);1ember'state organizations that reprcsent wheat producers on a wide range of public 
pOlicy issues: including agficultural crediLMt:. Chairman, before ~ begin my summary of remarks to the 
Committee, I ~uld like to note for the record that 1 am not the recipient of any federal grant, contract, 
or subcontract funding, except for payments received under federal farm programs that are c.xcmpt fram 
disc1~surc. Additionally, the National Association of Wheat Growers does not participate in any grant. 
contract, or subcontract programs of the federal government. '. 

While it is unusual for farmers or their organizations to appear before this Committe'e, the importance of 
this issue to production agriculture Can be easily exp!ained by a brief examination of the magnitude of 
agricultural borrowing from the various credit sources that lend to fanners. 
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Prior to the early 1970's total farm business debt for both real estate and operating loans never exceeded 
$50 billion. The promise of expanded agricultural demand, dramatically improved price expectations, a 
relatively high levej of credit availability, and inflationary pressure on nearly aU types of agricultural 
assets encouraged a dramatic increase in borrowing during the past 25 to 30 years, From its peak of 
nearly $200 hillion in outstanding farm busmess debt In the early to mid-1980's, to a level of around 
$150 billion today, fanners, in the aggregate, are now signifiCant consumers of credit. Total interest 
paid to all cn:dit sources on this indebtedness exceeds $11 billion annually. Production agriculture has a 
strong vested interest in ensuring that adequate levels of credit remain available to the industry, and in 
the structure of the financial services industry that will provide financial services in the future. 

The N.A.W,G. and farmers in general, are not predisposed to opposing mergers and consolid~tions in 
the financial services industry or other economic sectors that impact agriCUlture. In fact throughout our 
nation's agriculture history, farms themselves have tended to grow in size as producers have sought new 
levels of efficiency;lower production costs and erihanced income through economies of scaJe. That 
trend continues today, and may in fact accelerate in the future. 

For the most part, however, the natton1s individual farms and ranches are stiU "small businesses" 
compared to those agricultural sectors that provide input.'i or are involved in processing and 
.merchandising. While business consolidation appears to be a fact of life, we are concerned that the 
increased 1evel of concentration within many segments of the industry is not producing either the 
benefits of sCJ:tle economies or improved levels ofservice. In fact, we would suggest that in many 
instances the opposite is true, It is our belief that many of the consolidations in the last 5-10 year period 
have served to reduce competition to the point where various sectors can engage in what are effectively 
monopolistic business practices" 

For example, mergers within the rail industry have served to increase the number of captive shippers, 
failed to provide tile improved service levels that were promised, increased the overaH cost of 
transportation to many of their customers, and likely have been able to pass their added costs of the 
consolidations to customers through higher pdces. rather than demonstrating that expanded operating 
efficiency would allow for customer savings. 

Mr. Chairman, we are concerned that a similar Impact is manifesting itself within the financial services 
industry as an increased level of both horizontal and vertical integration occurs. Our fear is that 
horizontal mergers within the banking sector may not only reduce the availability of credit to fanners 

. and rural America, but will also diminish the level ofattention and expertise availahle to production 
agriculture. This is particularly true when .bank management becomes so removed from itS customer 
base that corporate decisions fail to appreciate the impact of c.p-anges to its investment strategy on those 
customers, At the same time, the cost of mergers to borrowers is likely ,to increase through higher 
interest rates, additional service charges, and inconvenience, Although financial institutions may operate 
24 hours a day, and e.xist in a national or even global marketplace, most farms, ranches and other rural 
businesse.<; are incapable ofoperating in that environment. While I cannot presume to identify the 
nationwlde Jmpact of further large bank consolidations, experience suggests that the local and regional 
impact will be negatjv~ as competition is reduced in all markets, 

In addition to Ihe bank~bank mergers, a number consolidations of banks with other commercial 
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enterprises nave been proposed. Again, Mr. Chatnnan, I am not broing to suggest that all such mergers 
are anti-competitive. In fact. some such arrangements do in fact enhance the availability of services and 
level of competition in roral America, However, the potential for such merged entities to engage in 
practices and "effective" requirements that reduce competition and choice are troublesome at best This 
is particularly true when both parties already have significant market influence in their respective 
product markets. We do not believe the so-called product "bundling" that could occur from the creation 
of large conglomerates with interests in a wide range of financial products is a beneficial proposition for 
farmers if the result is a further reduction in competition in those product markets. We are c.oncerned 
that customers may be ultimately "tied" to a basket of financial services dictated by the institution or run 
the risk of being unable to access any services at aIL 

ML Chairman, 1 appreciate the opportunity to provide a farmer perspective to your deliberations 
concerning consolidations in the financial service industry, We believe that this Committee should 
utilize its expertise and authority to ensure that proposed mergers. prior to their consummation, are 
subject to a tll?fOUgh review that addresses company, customer, and puhlIc interest needs. 

I will be happy to respond to any questions you or other Committee members may have at the 
appropriate time. Thank you. ' 

ID1udiciary Homepage 
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Mr. Chairman and members of the Committee, Consumers Unionill appreciates this opportunity to 
discuss our views and concerns about the recent wave of mergers in the financial services industry, the 
effects of those mergers on competition. and the impact on consumers. Given the rapid move by banks 
to merge over the last few years, and most notably in the last two months~ Congressional review of the 
effects of consolidation in the financial services industry is warranted. This hearing is also timely. as 
RR. 10, the Financial Services Modernization bill, passed last month, opens the door to new types of 
mergers. Even without legislation, the Federal Reserve Board is poised to permit Citicorp and Travelers 
to join, the largest merger on record .. 

Since the 19801
$ the U.s, banking industry has experienced extreme consolidation. with the number of 

banking organizations nationwide declining by more than 40 percent, from about' 11,000 in J988 to' 
9,000 in 1997. That number is expected to decline even further in the next decade, The decline in the 
number of banks has been accompanied by a suhstantial increase in the share of total banking assets 
controlled by the largest banking organizations. Nearly seventy~five percent of domestic banking assets 
are held by the 100 largest banks. The top five banks hold twenty~five percent of the assets. and the lOp 
ten banks hl)ld thirty-three percent. The new BankAmerica will control 8 percent ofall U.S, bank 
d~osig. . 

Consolidation May Be Unhealthy for Consumers. 
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Competitio11 should yield many benefits for consumers: lower prices, increased innovation, better 
sexvice, quality, and variety. But failure to apply and enforce antitrust laws designed to promote 
competitlon would be devastating for consumers' pocketbooks. Consumers are already feeling 
"bounced" by the merger wave:ill 

D 	 Bigger banks charge higher fees0., and more ofthemffi. 
CJ 	 Large banks require higher minimum balances to avoid fees,(2l 
o 	Customers complain about dwindling services.{§). 
o The \vide array of products and services being offered could lead to confusion for consumers and 

coercive practices. Consumers' life s.avings arc at risk if they are not informed of the risks of 
products being sold. mIsled into believing it product is federally insured. or convinced to buy a 
product they dontt need or can't afford, 

D 	 Nationwide consolidation of the banking industry also intensifies the risks borne by deposit 
imurance and ul:timately by U.S. taxpayers, as the merged banks become Utoo big to fail. lI(ie.) 
allowing an enormous bank to fail would ttcost" more for the economy than a taxpayer bailout of 
the bank). 

Given consumer concerns about tbe impact mergers could have on fees. quality of service, and market 
power, the Federal RescrveBoard (which has primary authority over approving mergers involving bank 
holding companies) should take strong action to ensure the public interest is served by the mergers and 
the convenience and needs: of consumers are met, as required under the Bank Holding Company Acdl1 

Regulatory Interpretation of Antitrust Laws Lenient on Bank l\1ergers 

Application of antitrust laws to bank mergers have been less than effective in addressing competitive 
and consumer fem. Consumers Union is concerned that overly permissive exceptions to traditionaJ 
antitrust analYSis are leading to a dangerous pattern ofbanking consolidation that could raise prices for 
consumers. These exceptions are contained in overly generous merger guidelines, relied on by the 
Board, and, issued by the Justice Department. 

The guidelines state that a banking merger resulting in an increase in the market concentration above a 
certain level {as measured by the Herfindahl~Hirschrnan Index. (I-U!!» in a given market may be subject 
to ch,allenge on antitrust grounds. The levels.for banki"ng are more lenient than for other industries to '. 
account for competition fi-om nonbank financial service providers, such as finance companies an9 credit 
unions. In addition, the Board includes 50 percent of the deposits held by nonbank thrift institutions in a 
market when making this calculation. Mergers violating these guidelines fife frequently approved, often 
because of the presence ofsome other factor detennined by the regulators. such as potential competition 
from 9ther types of financial institutions. Tht-'Se tolerances have been criticized as going to far, and 
thereby potentially underestimating the market power of the merging institutionsJ!l 

The Bank Holding Company Act sets con.cenlration limits for total amount of deposits of insured 
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depository institutions at ten percent nationwide and thirty percent for a state. States are allowed to set 
limits on the percentage of the total amount of deposits of institutions in the state.<2l 

A study by Board staff concluded that "it does not appear that the antitrust laws are a significant 
impediment to consolidation in the banking industry" as currently implemented under the Department of 
Justice Merger Guidelines.{!Q! In fact, the banking system could theoretically have as few as six 
banks.i!.!l YI:!t, antitrust issues, such as market concentration, exercise of market power, and restrictions 
on entry, with resulting effects on competition, raise significant concems.@It is not because there are 
no antitrust concerns, but because of the way the antitrust laws are interpreted under the Merger 
Guidelines, Ihat antitrust laws may be less effective when it comes to bank ~ergers as opposed to other 
industries.@ 

The Merger Guidelines allow predicted efficiencies to be balanced against the anti competitive effects of 
a merger. Yd, there is mixed evidence that any efficiencies exist at all.@Even where there is risk of 
monopoly. the Justice Department=s guidelines permit mergers that could have operating efficiencies. 
If, as the studies show, efficiencies do not exist, a1lowing a merger between two competitors to move 
forward may lead to a loss of competition. Ifefficiencies do not exist, there may be pressure from 
shareholders to make up for losses, resulting in higher fees charged to consumers. On the other hand, if 
efficiencies do exist. consumers should receive some significant benefit from the cost savings.@ 

One way to address the concern about inadequate antitrust enforcement is to reassess how mergers are 
analyzed. For example, perhaps the Board should be exploring why, instead of merging, these already 
large banks are not competing. Would the marketplace be better s'erved if the merging firm entered by 
internal expansion or by a "toehold" acquisition of a small existing competitor in that market? An 
acquisition by the probable entrant of a leading firm in the market would diminish the chance of a future 
entry that might increase competitia:n in the market. In the current merger climate, analysis of potential 
competition should be given greater weight in antitrust review. (!Ql 

ConSllIllcn: Can Be lIarmcd by ~llcl'casilig M<lrkct I~ower. 

The ability of firms to exercise market power by'setting inflated prices hamls consumers: Many banking 
markets are already highly concentrated, including both metropolitan and rural markets.U1l. 

A recent study examined the price effects of bank mergers that substantially increased local market 
concentration found that deposit rates declined after the merger by local market rivals.tIDThe study 
concluded Ihat there was evidence that these mergers led to increased market power. 
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There lS also some research which suggests that there are barriers to entry in retail banking markets. 
That rc.<;earch also found that any possible public benefit from bank mergers in the aggregate may be 
offset by adverse effects on competition.@ 

Congress hns Given the Board a Mandate to Act in the Public-Interest and Ensllre IVlergers Meet 
the Convenience and Needs of Consumers. 

In ana1yzing the competitive aspect of a merger, the Board is to consider the effect on the public 
interest. A merger is not to be approved unless the agency "finds that the anti-competitive effects of the 
proposed transaction are clearly outweighed in the public interest by the probable effect of the 
transaction in meeting the convenience and needs of the community to be serve(l uQQl 

The legislative bistory of the Act is clear in showing that Congress gave specific and unique authority to 
the Board lito measure whether each application should be granted or denied in the public interest. "@ 
Moreover, Congress specifically noted that: 

The factors required to be taken intO consideration by the Federal Reserve Board under this bill al,o 
require contemplation of the prevention ofundue concentration of control in the banking field to the 
detriment ofpublic interest and the encouragement ofcompetition in banking. It is the lack of any 
effective requirement of this nature in present Federal laws which has led your committee to the 
conviction that legislation such as that contained in this bill is needed.{ill 

The Board should reassert its roie in rejecting mergers that are not in the public interest and that fail to 
meet the convenience and needs of the community_ At a minimum, the Board can ensure that merging 
banks: 

o 	Meet the Financial Needs ofConsllmers and Communities: The Board must assess how merging 
banks serve the communities in which they operate or sell products, Greater commitment to 
communities should be a condition of any approval. 

o 	Provide Affordable Bank Services: Despite record profits in the bunki!1g industry, nearing $60 
billion last year, banks !X1ntinue to charge higher fees, Banks should be required to provide 
low~col>t basic banking to all their customers thn.lUghout the country. . 

o 	Protcc1 against abusive and deceptive sales practices: While "oncwstop shopping" and 
cross~sellillg are touted as the answer to consumers f financial ~eeds, consumers may be in danger 
of being misled and deceived into losing their life savings or pressured into buying overpriced 
products they do not need or want To help ensure consumers derive benefit from one~stop 
shopping, companies should be required to comply with a package of consumer protections. 
including: protections against confusion .over products~ privacy protections; suitability standards; 
protections against high pressure sales tactics; and a redress mechanism for people to recover 
losses, 
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o 	Pass on Cost Savings to Consumers: A share of the cost savings generated through any of the 
touted efficiencies should be passed on to consumers through lower fees or at least a moratorium 
on increasing fees charged by banks. 

a 	 Investing "in Comm~nities: Merging banks should help meet the financial services needs of 
communities. The bank affiliates ~hould make Community Reinvestment Act (eRA) 
commitments involving specific programs and dollar goals to the communities. Just as banks must 
comply with the eRA, the insurance and securities business should be responsible to the 
communities in which they operate, 

Other Issu{',s: 

FTC Jurisdiction: H.R. 10 retained most of the existing structure related to the antitrust review of 
bank mergers. The bill clarifies that the Federal Trade Commission (FTC) has jurisdiction over 
bank and nonbank mergers. Bank regulators are required to notify and share data on mergers 
involving nonbank activitiesJ23) The FTC should have this authority to assess, investigate and take 
action when there are unfair and deceptive practices in any affiliate. As banks consolidate with other 
financial setvices entities the risk for consumers from anti~oompetitive practices is great. This is 
important because the FTC has the authority to address "anti-competitive" pnictices harmful to 
consumers that may not otherwise be covered by antitrust laws. 

En.ur. Competition and Acces. for AU Bank Services: The Department ofJustice is investigating 
certain exc1usioillUY practices that mvolv. the credit card indu.try, Rules imposed by VlSA and 
MasterCard on fmandal institutions that limit their ability to issue other cards may create serious 
baniers to competition and cause harm to consumers.@.Congressshould ensure that mergers involving 
major banks such as Citico!p, or BancOne. major issuers of VISA and MasterCard. in nO way harms the 
expansion of competition in the credit card business. Concerns have also been rai.'led about the effect of 
the mergers on the control of the ATM network 

Too Big To Fail: Regulators have indicated that they would take extraordinary steps in response to the 
failure of a VelY large bank, including full protection for uninsured depositors, creditors, and suppliers 
of funds to the bank's holding company, even shareholders, without regard to the cost to the FDIC, This 
practice became known as "too-big-to-faiL 11 There is a fear that the Jarge institutions created by these 
mergers will exacerbate the "too big to fail" doctrine. should one of the merged companies fail, 
prompting a bailoud25} Additionally, there is concern that too much government protection encourages 
banks to shift funds into riskier practices. (26) 

Banking and Commerce: Pcmliltlng banking and industrial firms to merge could lead to a huge 
concentration·of economic power. Rather than promoting increasod competition, this would aUow 
consolidation across markets. Such economic consolidation is likely to lead to inflated prices and 
diminished innovation. Concentration of economic power could have a disastrous impact on the 
economy if decisions affecting banks were made by a few commercial entities or if the financial 
condition of those entities weakened. Many argue that the ubasket approach" will prevent excessive 
concentration ofeconomic power. 

Mixing banking and commerce also give banks that extend credit an incentive to make credit decisions 
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based on what is good for affiliated businesses rather than what is creditworthy, Banks could deny credit 
to competitor of their commercial entities, hoping to gain an advantage in the market. For consumers 
and smail businesses, this may make it difficult for them to get loans if they are not part of the bank's 
overall business strategy. Moreover, consumers may feel the effects when businesses in their areas close 
and concentration ofownership ·mcrea~es, forcing consumers to pny higher prices or limiting consumer 
choice in the marketpiace. 

Conclusion 

The rapid changes and ongoing consolidation in the financial services industry gives cause for concern 
ifbanking regulators fail to adequately assess the effect that consolidation will have on consumers. 
Failure to fully assess how a merger impacts competition may allow firms to gain market power. 
Congress should ensure, in the face of the changing financial marketplace, that consumers are protected. 
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Mr. Chainnan, Members of the Committoo: 

i thank you forme privilege ofbcing invited to testify before the Committee, and commend you for scheduling this important 
series of bearinl~ examining the magnitude and consequences of mergers and concentration in key sectors oftl;e American 
economy. 

My testimony today. on the topic ofbanldng mergers, is drawn from my study of the field, as well as a number of my 
pubUca1lons addr~g the.issues of mergers, market power and antitrust policy rno-re generally. including The Bigness 
Complex (1986), Dangerous Pursuits: Mergen and A<x1uisioons in the Age of Wall,Street (1989), Antitrust Boonomics on 
Trial..: A Dialogue on the New Laissez-Faire (1991). and The Structure of Amerlcaii lndUSiry(1995) - a:ll co-.authnred with 
Walter Adams. Distinguishoo Professor ofEronomics and Past President.,. Michigan State U~CfSity. 

The·views I express are my own; I represent no person, organization at interest other than myself. 

L Dimensions of M(rgcr~Mania in Banking 

As the Conuniuee is. well aware, the American coonomy is ensnarled in an epic merger manm. In 1997. a recQrd $1 triUion of 
mergers and aQ]w:sitions QCCU1'tt:d. witll199S on pace to shatter even that lmprecedcnted total To put this magnitude in 
context., there are only seven nations in the world whose gross national product exceeds $1 trillion; it is an amount roughly 
equal to the GNP of nations like Italy and Great Britain. 

Banking is caught up in this merger feve(, In fact. financial fmns have b¢en in the forefront of !he merger and consolidation 
movement for twO decades: In the 19&o~1994 period, more than 6,300 bank mcrgers were recordcd, involving nearly gO 
perc.ent ofall domestic U.S, b<lJlldng asset.s.ill 

The bulk Oflhis coIl5oHdation has been engineered primarily by the nation's very biggest banks: The twenty·five largest 
banks acrountf'.d for nearly one-half or aU ban.k assets acquired QVet the 1980-1994 pcriodQ) 

More recently, the magnilUde and pace of f"mandal merger-:-mania has accclerated sharply: The value of mctgers and 
acquisitions invoh1ng U.S. banking nrms has leaped J66 percent over the past four years, rising from $10 billion in 1995, 10 
$123 billion in 1996, and reaching $lRG billion in 1997.ill 

As Table 1 shDws, eight of the ten vcry bilmcsi financial mergers in American history have occurred,iust in the past year iltld a 
half. 

The tremendous ooncenlr.1tion of power and contro1 over fmanciaI 

TabJe 1 

Ten Largcst U.S. FmanciaJ Mergers 

Value of Dc,'il Combined As:>eIJJ 

Year (billion) (billion) 

Citicorprrmvdcrs 1998 $83 $ 698 
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Bank of Amcric.1iNationsbank 199860570 

Bane OneIFirst Chicago NED 199& 30 239 

First UnionfCo(e States 19')7 17 206 

NationsbanklBamett 1997 16 284 

Wens FargolFirm: Interstate 1996 12 108 

Ol<lSelQu!micai 1.995 t 1 297 

Dean WitlcrlMorgan Stanley 1997 11 261 

Wash. MutuallH.F. Ahmansoli 199810 ISO 

Trnvclen:JSalomon 1991 W Hill 

Source: Wall Strec1 Journal, various issues. 

resources cumulatively resulting from this succession of ever-Iarga combinations is apparent in Olart I. wlUCh traces the 
merger-based evolution of this emerl:,oing money trust. 

AI the same time. the number ofbanks in 111e connlJy has droppcdby mOTe than a third since 198~) 

And while some 9,000 banking ftrruS rema.in in operation, the level of concentration in the field is high and rising: TIle ten 
Jnrges1 banks currentty control about one-half of the nation's total commercia] banking assets, with the largest 25 tOgct:flcr 
controlling 71 percent. fr not interrupted, these roncentrntion levels 
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Table 2 

Banking Concentration by State 


(1997) 


TOp Five Bank:;' Top Five Banks' 


State Share of Deposits Stale Share of Dcposi15 

Atnbaum 67% Montana 54% 

Alaska 92 Nebraska 46 

Arizona 89 Nevada 79 

Arkansas 41 New Hampshire 82 

California 68 New Jersey 66 

Colorado 56 New Mexico 59 

ConnecUcu173 New York 61 

Delaware 73 North Carolina 70 

District of Cot 36 North Dakota 45 

Florida 71 Ohio 62 

Georgia 58 Oklahoma 36 

Hawaii. 99 Oregon &3 

Jdaho 87 Pennsylvania 65 

Ulinois 42 Rhode Island 99 

Indiarul44 South Carofuta 66 

Iowa 29 South Dakota 54 

Kansas 29 Tennessee 56 

Kentucl<y 39 Texas 45 

Louisiana 63 Utah 79 

Maine 79 Vermont 8! 

Mruyland 68 Virginia 61 

MnssacllUse1ts 85 Washington 77 

Middgan 69 West Virginia 56 

Minncsotu 54 Wisconsin 57 

Mississippi 55 Wyoming 64 

Missouri 54 

Source: Division of Research and Statistics, Board of Governors 

of the Federal Reserve System. 
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will continue to escalate, reaching projected levels of 70 and 85 percent, respectively, over the next two ycars.Gl 

CbnccntrntiOn ofb.1nking \\-,,-thin individual States is even higher, as Table 2 shows. 

II. Dangen> of Merger~Mania in Banking 

Is this massive linancial mcrger~mania cause for jubilation? Is it the price we must pay ID obtain economics. efficiencies, and 
greater gtctbul competitiveness for Amcricn in the new miUcninm - not only in banking. bot throughout an economy 
dependent on tllC lifeblood of fin.1nciai capital? Is it, at worst,. merely a benign phenomCtwn offering the natiol) the chance for 
great gains bUI withcmt any problcmmic downside risk? 

Regrettably, CXj)C.f}ence and the evidence strongly suggest the contnu)', on nt tcast fO\\T important grounds: 

1. Antioompeutive Omsequatccs. As market concentration rises,.and as fewer f'tntUlcial firms collectively controllargcr 
shares of markets, the vigor of competition declines and the discipline of the competitive marketplace is subverted. The 
rcason. as one bank analyst candidly confides. is that ~Oligopolies are a wonderful form of business for banks '.,. You can 
control your dq,osit prices and leverage yout' market share.'!.® 

Another analyst urges that ..the key motivation for mergen and acquisitions among banks is, or at ieast should be, exerting 
more control over pricing offmancial services offerings, ':(1) 

-Fortune 500~ firms can. of course, shop the globe fortneir fmancia1 needs, And individual consumers can choose from 
among thousands of mutual foods in investing theirpersonal funds, But tbe vast majority of consumers and Amerlam 
businesses are f:lt' more depmdent onloca1 markets for the bulk of1heir banking needs, and, thus, they arc more easily 
exploited as financial ronsoUdation constricts the competitive options from which they can choose. 

Underthese circumstances, the consequences ofhigh - and rising - conccntrntion in banking are predictable and nbs('lVable, 
on a variety of fronts: Higher interest rates for loans;!!! 

lower interest rates paid on dcposits;!2) 

declining Ul.le:rest in serving the financial needs of smaller businesses and individual consume«.illD 

sharply rising fees oonvenfumally cbarged fOt'VMOns services (such as checking acrounu{U) 

and the usc ofautomated teller machin~ 

); and the unilateral imposition ofa ptahora ofnew fees which. according to industry trade reports, have more than doubled 
during the cum::nt decade. 

Beyond this, tlie giant financial conglomerates that are being merged together can undermine competition in a variety of 
additional ways that are divorced from competitive merit in any meaningful sense;ill) 

By virtue of their ~deep pockets~ the banking behemoths can outbid. ou~md and outlose 1heir smaller, tOOte speciaUz.ed 
financial rivals by utilizing profits and resources drawn from less rornpctiti¥t segments and regions to cross-mbsidize their 
expansiorull}' campaigns in other areas. By engaging in various forms of reciprocal dealing. they can exploit the economic 
leverage of their massive bu/ing power to compel suppliers to patronize their fmandaI services side. In a f;Iosely related vcin, 
they can leverage tbeir size m one field in order to enhance their position in other fields by tying the proVision of one service 
to the client's purchase of other servlcesJHl " 

And as fewer, larger fmancial firms st.'lkc out dominant positions in particular gcogrnphic and service product lines, Illey 
become superpowers versed in the art ofpc.1.ccfuI coexistencc and respect for the status quo. 

Mergers bctwoon banks with opemtiolls loc.1tcd in different geographic regions also utldeonlne the central goal of 
deregulation efforts to break down artificial barriers to competition. Particulnrly wlte!l the merging banks arc lurge tlnd 
well·known, these trans~geographic and trans·service oollSolidations enable merging nrms to eliminate their most likely 
potential competitors, Put differcnLly, it is futile to undertake tile enormous eITort required to reduce regulatory barriers to 
compedtioll in financial services if the most important potaltial competitors merge together in advancc. 

Finally. it is impOrtru:lt to emphasize that these latter.larga' antirompetitive problems are not captured by focusing solely on 
the question ofoverlaps of merged operations in narrowly-defmcd "relevant markets". Nor are they addressed by antitrust 
seulements requiring merging fmancia1 ginnts to spin off rdatively inoonscquen1inl operations where a few sueh overlaps 
might be found..J,lil 

2. Adverse tn:pl'ld on Economic Pcrfonnanoo. Remarkably, the overwhelming weight of the evidence from a mountain of 
statistical studle.1 fails to support tlte grandiose claims concerning the benefits alleged to flow from big bank mergers, There is 
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no credible evidence that financial mega·rnergcrs are being forced by Ihe dictates of tedmology Of by any autonomous 
economies {If even greater scale. 

To the con;mry, whether analyzed in terms of various measures of profitability, Of in tefms of various measures ofcosts lll1d 
expense ratios. or in tcnus of the pcnomlance of stock prices before and after merger, the ovenvhclming weight ofthe 
evidence suggeslJi that mega-mergers fail to improve the economk performance oftlu! merged entities. Instead, morc often 
than not, illC wdght oftJlc evidence strongly suggests that mega-mergers lUld excessive organli'..atlonal size tend to undcmliuo 
good economic perfonnnnce. As summarized by one of the nation's leading studenls of the field, "evidence from studies of (he 
economies of s(;ale and scope, the errects of mergers, the rclaiive growth and market share gains of large and Smalllhlnks, and 
the adoption of electronic technology doc.s not indicate thaI there are scale economies or any Qtlier operating imperative 
requiring large size for success in the community banking lndustry.'!!!0 

In fact, the vel)" biggest banks typically exllibit leSS efficiency, higher operating cost nuiQ5,.and IOWa" profitabilityJ!1) 

Of special significance are the results of a recent study of the stock price performance of big banK mergers undertaken by the 
financial analysis firm Keefe. Bruye«e & Woods, Examining Ute eight largest bank mergers occuning in 1995, this study 
finds that, tll1"ce years later, the "Class of '95" pctfonned miscrnbly: Six oftllo eight largest merged banks underpelformcd nn 
index ofOOnk stocks generally, with thrccofthcm falling short by 40 pcrocnt or more; the very best of the "superior" 
performers turned in stock price gains only 1.3 and 0.1 percmt better than tlle (lvcrngc for all bmlk~) 

Obviously, mega-mergers in the fInancial sector have failed to meet the sfock market test of success. 

R..ather than delivering beua SeMteS more efficittltly. bank megawmergm seem to gencmte lower.quality. higher--<ost 
seMces, as the clepbantine organizatif.ll1a.l structures being created sucrumb to the inefficiencies of excessive size­
misplaCt'd dqrusits, good checks mistakenly bounced, funds incorrectly withdrawn from some accounts and put into oth~ 
more and longer IlUtomoooo phone messages for customers, Babylonian lowers of computers inc.apl"tble of wmmWlicating -in 
short., all the hallmarks of the diseconomies of excessive scale...U.V 

In fact. the debilities of giantism in financial services are a matter of genc.rat recognition, with objective experts suggesting 
that it mar be "TIme to Break Up the Banking Behemoths. ':!W 

Or.as Barron's puts it in assessing Citicorp's $80 billion merger ~thTravelers, "if the history ofmcrgCB is any guide. the 
smatt thing for Citiool'p shareholdm to do may be to sell immediately. or shonly after the Travclers deal is completed!ill) 

- hardly a stirring testimonial to the end~g benef1lS of mega»tnergers_ 

3. lb.e Opportuuity Cost of Merger~Mania. Merger-mania also inflicts an' iwmense opportunity cost on the nation..i'W 

The time, energy, attention and mu1ti-blUion dollar sums being devoted to mergers and acquisitions are, at the same time, 
energy, effort and mutti-blJlions of dollars not being invaited directly into the nation's economie base. They are scarce 
resoUl"teS not being invested directly in the research and development ofgenuinely new produru and SC'.tVi.ccs. They arc 
buman and fmandai rcsoUl"eeS not being invested directly in the construrunn of new plant and equipmenl And thq are time, 
energy and billions of dnUars not being invested directly in constructing new S1ate-of-the-an. production techniques - much 
less addressing Ihe daunting "Year 2000" computer-problems faced most prominently by the nation's financial firms. 

Put more concretely. the $1 trillion spent on mergers and acquisitions laslyear is roughly twice the amount spent on research 
and development by all of American industry ($113 billion) plus the combinoo net new invcstrmmt by all American rums 
($432 billion) in fhe I996~t99i perlod . .tru 

The $123 billion spent on banking and finallcial mergers in 19% is four times greater than the total amount spent on all basic 
research ($30 billion) in the United Slates by government and business in the same year.@ 

Instead of being invested In the Idnd of creative t.'lpitalism that enhances the real wealth of the nallon. these multi-bIlHon 
dollar sums - and the energy, attention, effort and 1alent ~ehind tJ1Ctn •• arc being devoted It) tile ottlflomlca11y sterile game of 
reshuffling paper ownership sh.ares of organizations and opemtions lhal nlready exist 

4. Government Bailouts nnd the "Too Big To F,d!" Problem. TIle fmancla.! bigness complexes being created by these 
mcga·mergers suuvC11S Ihediscipline of the private enterprise system ill an even more fumiamctl1nl way. by rendering society 
increasingly vn!ncroble to a government bailout problem ofgrowing proportions, 

Once.any organir.ation is allowed to attain disproportionately large size,. its fortunes unavoidably rcvernCf'.ite throughout the 
economy. Oncc any organization attains disproportionately large size, its private mistakes; and errorn become public 
catastrophes. As Lockheed and C.hrysler show, ouce corporations are allowed to become dispordonately large,. they are 
considered too big, too important and too influential to be allowed to fail. 

TIlen, society becomes a hostage to bigness. And when cmJlorntc bigness complexes truut:tge their way into trouble" they do 
not meekly sacrifice tJlcmseivC5 on the rutM ofprivate enterprise, Instead, they assault Washington and confront a demo-or'.luc, 
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private enterprise society widl an intractable dilemma: (a) Rescue corporate ~iiU\lS from me consequences of their 
self-inflicted injuries, thereby subverting the essential disclplinc of a oompcutive. froo enterprise economy; or (b} allow ailing 
giants I() fail, thereby inflicting possibly cot:lS1rophic consequences on society while, at the same time. rendering government 
less accounUlblc to the concerns and fate of the citizenry. The ~l1unk insurancc" accorded giant ftrmS produces "reverse" 
economic Darwinism -- giant firms survive, not because they're better bUI because they're bigger -- not bceausc tiley're fiHer, 
but because lltcy'rc fallcr.\li! 

The problem is. especially acute in tbe fm.ancial sect()r, where finns noi Qnly rontrol the l1n.mcmlHfcblood of the entire 
economy, but where (ltey repeatedly have demanded -- and obtained - multi-biUi{)(l doUar government bailouts from the 
consequences ofthcir own decisions: Continental UUnois in the mid-1980s (Continental's assetS of S4{) biUion al the tillle pale 
in romparison with tbe assets ofdte bohemoths being merged t()ge-ilicr today); bad I{HUIS made by the biggest banks to 
third~world and dcvcl()ping coUtltries,lncluding Mexico; and most recently. the big banks' cxhuberancc in pouring their funds 
into risky &st Asian ventures. In ~ch of these C<lSeS, the American govanment - and the American taxpayer ~- hayc been 
forced to contribute billiollS to rescue financial giants from I.lIe adverse consequences of Iheir own actions. 

Mega-mergers, ofcourse, exacerbate the magnitude of this bailout dilcnuna. In fact, some experts estimate that the numher a-f 
American b~nks too big to be allowed to fail has doubled over the past decadeiW 

- a list that grows with each :lJUlouncement of a new record~brcaking merger among banking rlmlS, 

In this c()nncction, it is relevant to note that a listing of the world's very biggest banks (Table 3) reveals the majority ofthem 
to be 

Table 3 

Ten Largest Banks Worldwide 

(as{)fDec. 1997) 

",Rank Company Country 


1 BankofTokyo-Mitsubisbi Ltd, Japan 


2 Detrtsche Bank Germany 


3 Qidit Agrioole France 


.. Dai-Jcl1i Kangyo Bank Jupan 


.5 Fuji Bank Japan 


6 Sanwa Bank Japan 


7 Sumitomo Bank Japan 


8 Sakma Bank Japan 


9 HSBC Holdings Hong Kong 


10 Norinchukin Bank Japan 


Source: N.Y. Times, Dec. 9, 1997. 

headqulUiered in Japrut ~w which also is the location of the developed v.'Orld's biggest banking problems and tlw biggest 
challenge in bailing OU! collapsing financial giants. 

These facts arc not coincidental. Big organizations. like all ()fgani7.ations, make mistakes. None arc infallible, TIle crucial 
difference is that because of their dispropnrtionate size and impact, the mistakes made by giant finns are alsO 
disproportionately large and, as a result, pose equally largeproblerns for an entire society, including its elected representatives 
in government " 

III. Conclusiun 

In examining mega-mergers in banking, Mr, Chainnan, I invite you at)d your colleagues to recall V.t Lenin's admiralion of 
financial consolidati()n and organizational giantism. A century ago,. he dC".'outly believed that consolidation of banking w()uld 
provide "advantages accruing to the whole people." He decl.lred -~ in terms eerily similar to {bose heard today -- that the 
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bcncflts of financial bigness "would be enomwus, TIle saving in labour would be gigantic , .. making tlie use of banks 
universal, incro.1Sing the number oftheirbranchcs, putting their operations within oosicrrc.'lch." and greatly (mluUlcing the 
"availability of credit on C:lSY terms for the small owners. ,. 'illl . 

Lenin's frutb - nnd that uf Stalin - i.n the virtues ()f organi711tional giantism, coupled with tllcir criticism of the competitive 
market as a duplicative. wnstcful and inefficient 5yslcm, was the foundation {.II) which the ccntrnHy planned Soviet C(:onomy 
\vas built 

It is bizarre, and more than a lillle incongruous, tbat that failed delusion has been repudiated by the fomlerly communist 
countries, Qnly to be resuscitated in the haltowed halls of Wall Street. 

Perhaps it is lime to call a lllllt to the sovietization of the American fmancial sy~!cm. 
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