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June 15, 1999 

MEMORANDUM TO JOHN PODEHA 

FROM: SARAH ROSEN, NEC 

RE: JUNE 16'" FINANCIAL MODERNIZATIOl'< COl'<FERENCIl CALL 

AUnchcd please find Wl excellent memommlmn from Treasury prepared for you as background 
for this call. As the memorandum notes, the Administration's primary objective for the call is to 
make clcar'that Secretary Rubin's departure will not occasion it change in Admhlistration 
position an eRA and choice in operating struclUrc. However. privacy may be the topic foremost 
on the minds 0 f the CEO, on the call. 

Gene Sperling and Gary Gensler hosted a meeting of industry trade groups on Monday to discuss 
Financial Modernization. If that meeting js any guide, virtually every question you get will be 
about privacy. F~r that reason. I provide further background on {his issue. 

The Prt'Sident's Proposals 

On May 4, 1999, President Clinton announced a five-prong strategy for "'Financial Priv~icy and 
Consumer Protection in the 2l & Century ," The first prong wn"f privacy, including three 
legislative proposals. , 

• 	 Notice :md Opt..Out Before Sharing with Affiliates or Tbird Parties. Although 
consumers put great value on the privacy of their financitll records, our laws h~tvc not caught 
up to technological developments that make it possible ~iI1d potentially prolitablc lor 
companies to share financial data in new ways. Currenl law does provide some privacy 
protections: for example. the Fair Credit Reporting Act (FCRA) requires a fOnll of notice ami 
opt-out before certain infonnation about consumers (e.g., infomJatlon provided on an accoun{ 
application) Clln be shared. But there nrc no limits on the sharing of lnfonnation about 
consumers' transactions {e.g., account balances. who Ihey wrile checks to) within a !in~mcial 
conglomerate, or even on the sale of that information to a third party, We suppon legislation 
to give consumers cor.trol over the usc ;Jnd sharing of a!l their financial infom1<ltion. 

• 	 Limit Shut'ing of Medical Information within It FiIHwdal Conglomerate. One of 
Americans' greatest privacy concoms involvcs mcdit:nl inlbnnalion, Y cl. crossMindustry 
mergem tlno consolidation have given banks ullprecedented access to -consumers' medical 
records, We support legislation requiring that medic::11 inlonI1Uliol), such as that gathercd 
from life insurance records, not be shared within linancial services conglomerates (c,g., 
bct¥.'ccn banking and insurance affitiates) or with third parties, except for nnrrowly defined 



pUfJlOS'~s. Consumers who undergo physical exams 10 obtuin insurance, for CXl.lIl1p[C. should 
not have to fcar that the information wi;] bc LJs~d to lowcr their credit card limits or deny 
them fro,ortgages. 

• 	 Give bank regulators the authQrity they need to ensure compliance with existiug 
privacy protections. Currer;t1y, bank regulators may not examine ror compliance with 
existing privacy protections, but must wait for a consumer complaint. Congress should give 
regulators broader authority to monitor compliance 

Current L!?,gislative Status of Privacy 

Over the last few months, momentum on privacy has buill. The Senate bid contained a ban on 
pretext calling but no new privacy protections, While Senute Democrats, including Senator 
Sarbanes, are avid proponents ofprivacy, they agreed that fur:her progress on the issue could be 
addressed separately, The Senate Banking Committee is holding a series of hearings on the issue 
this month, 

The House Banking Committee reached bipartisan consensus On modest provisions -- a ban on 
sharing medical infonn~tlon within financial conglomerates (with imperfect language) and a 
requirement of notice (but nO choice) before sharing transactional information. 

In the House Commerce Committee, Democrats led by Representative Markey were not willing 
to compromise. In a surprising tum of events. Republicans agreed to an amendment during 
mark-up that w1lS effectively two of the President's proposals: (I) it requires notice and opt~out 
before transactional jnfonnation can be shared with third parties or affiliates; and (2) it bans 
sharing medical infonnation witl)in financial conglomerates. 

Two events last week propelled the Rept1blicans to reverse their prior course ofdeflecting 
privacy proposals: (1) Acting Comptroller Hawke called bank privacy practices "seamy'\ and 
(2) the Minnesota AttorneY General filed a suit against U.S. Bancorp alleging toat its bank had 
sold personal account information to telemarketers for a cut of the profits. The latter event 
especially infuriated members, as bank lObbyists had heen telling them that b3.:1ks did not sell 
information 10 third parties - only wanted to ;1rotcct it for llSC by affiliates. 

Administration Concerns \Vith Commerce Committee Llmguilgc 

The Administration does have a few concerns with the Commerce Con:miUee's privacy 
language: 

• 	 Enforcement Authority: The bill docs not cxpllr:.d - as we :'ccun,;-ncndct!- bank rq!.ulator 
ability to examine [or compliance with privacy Icquircmcnts; and it gives all ndcmuking and 
enforcement ~uthority for the bill to the FTC - no: 10 the bunk nnd securities fcgui:Jlors. 



• 	 Coverage of' :"<rlon~Regulatcd Financial Institutions: The hill covers onty hank holding 
companies - not non-bank financial institutions like finance or mortgage companies. 
Faimcss to rcgula!e<i entities and consumer protection would recommend expanding 
covernge. 

• 	 Need For Possjble: Exceptions: There may be unintended conscquences oflbe proposal if, 
for example. it creates barriers to rraud detection or processing CfliClCI1CY. We \\'ould be 
willing to work with industry to better understand what exceptions, if any, arC nccessary. 

Administration Strategy ol!yrivacy nnd Financial Modernization 

it is. too early to [ell whether there wiU be any conflict between two Administration goals. 
Tre~sury is implementing a carefully laid strategy to Will support for the President's posilioll on 
eRA and operating stmcturc choice, The privacy issue adds a new - and as yet unpredictable ­
variable. Ifpossible, we also want to achieve n victory for the President and consumers by 
seeing Congress adopt the President's privacy proposals, 

Talking Points 

During the Sperling/Gensler meeting with industry representatives. they pleaded for 
Administration support for consideration of privacy outside the context of Financial 
Moderni.zation. Gene gave them no encouragement that we would help them stall on privacy. 
nor did he say that we would insist on its inclusion; however. he was very effective making the 
following points in response: 

• 	 The President lias clearly stated his policy objectives iii the arca of pri"acy. 

• 	 The momentum on .this issue is going only one way; CongrC5s seems increasingly likely 
to address this issue quickly given its deep~rootcd populist appeal. 

• 	 You can resist that momentum Of' ),ou can try (0 work with us to determine how your 
legitimate "tedmicaF' concerns can be aCCOml)lished tOilsistvont with the Presideni!s 
stated policy objectives. 

• 	 Thnt work \\-'m he time n'ell spent, regardlcss of thc vchide Cun~rcss l'Iwoses to addn.n.;~ 
I,ri\'acy. The issue is not going to go lH\'Uy. 

Attachment 
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BACKGROUND ON CRA ISSUES IN FlNANCIAL MODERNIZATION 

September 20, 1999 


On August 6. t999. a letter signed by over sixty organizations wus sent to the President. (See 
attached.) The letter expressed the groups' appreciation for the President's "consistent support of 
the .. , [eRA] throughout the consideration of financial dereguilltion legislation." It also adds: 

"Mom forceful support is needed now more than ever",. The conference holds special 
dangers for eRA and the future of urban and rural communities," 

"As you have pointed out. the Senate bill roUs back CRA. The Senate version is pitted 
against a House bm. which essentially contains a bare bones, status quo approach to 
CRA. This leaves no room for traditional compromises where House and Senate 
conferees simply !'spUt the differences," White there ate many provlsions in the 
legislation where splitting the difference might work well, it would be a disaster for CRA, 
and would negate your efforts to preserve and reinvigo.rate the AcLu 

, Finally, the letter asks the President to Jet the Congress know that he will not sign any bill that 
contains any of the three provisions that undermine eRA or fails to contain the two. pro.visio.ns 
that preserve eRA. (For your reference, the five issues mentioned in the letter, the position of the 
advocacy groups. and the Administration's views on these issues are aU detailed below.) 

The Leadership Conference for Civil Rights is not a signatory to the letter; however, a few o.fthe 
groups attending your meeting are signatories and the letter reflects the full inventory of eRA­
related concerns of low~income advocates. 

Note that Treasury has been asked to draft a reply to the groups' letter to the President on eRA 
(The draft was del.yed bec.use Cliff Kellogg just had a baby. but they promise a draft this week.) 
It will present an opportunity for us to be a bit more specific on the nature ofour veto threat than 
we have been before. without eJiminating all flexibility fo.r a compro.mise that saves face for 
Gramm. 

Senlltor Gramm - Signaling Intcrest tn a Compromise on eRA 

In a September 1Sill meeting bet\veen the leading players in the Fin Mod conference (Gramm, 
Sarbanes. Leach, LaFalce, and Bliley - Dinget1 was unavailable), Senator Gramm's posture was 
reportedly constructive. On eRA, he indicated that he wanted three things: (1) the sunshine 
amendment; (2) limitations on penalties for have and maintain; and (3) eliminate reporting 
requirements and enforcement mechanisms for small banks (not a full small bank exemption as 
previously proposed. but effectively similar)" In public statements, Gramm has focused on the 
importance of the first two items. Conventional wisdom says that, in these two areas, some 
compromise (iace-sllving for Gramm) wiJI be possible. (11lese issues arc explained in more 
detail below.) 

Small Bank Exemption 

Description: TIte Senate bill would exempt from eRA ruml institutions under $l00 
minion. This would exempt 72% crnon-metropolitan hanks (3893) from community 
responsibility, No comparable Hou.-re provision. 
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I"JrDups ~ View: "It is not the size of the bank that counts~ i{ is the size of the needs of the 
!:itizens that live in the communities. whose convenience and needs these banks are 
ehartered to serve." 

Administration Position: In 1995, the Administrlltion threatened to veto the Financial 
Institutions Regulatory Reliefbill in significant part because it contained a (much larger) 
small bank exemption from CRA, Although we have nol specifically itemized eRA 
provisions that we would veto. we have said that the President would not sign a bill that 
weakened CRA. It is widely assumed inside the Administration and on the Hill, that we 
""'Quid veto any small bank exemption from CRA. 

Gl'llmttt sjgna/$.~ Senator Gramm recently suggested that he just wanted to exempt these 
institutions from eRA reporting and annual audit requirements. Thus, CRA would apply 
but there would be no enforcement. 

CRA Safe Harbor 

Description: The Senate bill provides that banks rated "satisfactory" in the most recent 
t.'X3111 and for the last 3 years: shall be deemed to be in compliance until their next exam 
(and thus when a merger or new activities application is filed). unless substantial 
verifiable infonnatioo arising since the Jast exam demonstrating noncompliance is filed 
with the regulator. The regulator must determine ifthere is sufficient proof that the bank 
is no longer in cQmpUancc; Mth the burden on the compiainant to show noncompliance, 
A.ct thousand of institutions are eUlrnined for CRA compliance every 24 to 36 months, 
(:ommunity groups simply do not have the resources to evaluate CRA performance of ' 
each institution on an ongoing basis, They focus their attention on institutions that have 
applied for merger ()I' brnnch approval. This WQuld dramatically diminish their ability to 
raise questions about community service at the time when that question is most relevant. 
There is no (:omparable provision in the House bill. 

Groups' VIeW: "The bill places a gag on >citizens and communities, effectively blocking 
meaningful public comment on banks' lending performance when' they seek to merge or 
r.therwise eXp;l:nd." 

Adlliinistriltitllt Position: While we have not itemized which CRA provisions wouJd 
prompt a velo, we have said we would veto if the hill weakened eRA. It is assumed that 
this provision is entirely unacceptable. 

Gramm Signals: Gramm has not mentioned Ihis prOvision in recent comments on eRA. 

Sunshine Amendment 

1)escription: Senate bill requires that a."1y "eRA agreement" be filed with regulator and 
disclosed to public. Alw tequires reporting to regulators about activities under the 
agreement. Ifnot disclosed, agreement is unenforceable. "eRA agreements" are any 
between bank and non-g()vernmental entity witb a value of$lOk (If more. No 
comparable House provision, 

Groups' View: The bill "also con~ains an unacceptable amendment (under the guise of 
"sunshine") which will create mounds of meaningless paperwork and discourage the 
cooperation and agreements which your administration has attempted to foster between 



banks and community groups as part ofmutually beneficial community development 
efforts," Despite this statement, we believe that some groups are more open to some 
sunshine provisions remaining than others, 

Administration Position: While grossly over~broad (might be read to cover. for example, 
contracts between banks and mortgage brokers: or mortgage Insurers involving 
cOmmunity lending), the amendment was accepted on the Senate floor by UC, The 
Administration shared our concerns about its breadth and potential chilling effect 
privately with both Gramm and Senate Democrats. but we have not made any pub1ic 
statement about the amendment. It is generaUy thought that the Democrats and 
Administration cannot be positioned to be against "sW1Shine," We must not imply that 
there is something to Sermtor Gramm's extortion arguments. that we are seeking to hide 
by hiding the terms of these agreements, However, the burden and overbreadth of the 
amendment should be addressed, 

G'ramm Signafl: Conventional wisdom is that Gramm needs something on "sunshine" .as 
minimal face-saving ifhe is to compromise on the small bank and safe harbor provisions. 

"Have and Maintain" Requirement 

Description: The House bill provides that a financial holding company can engage in 
activities ufinancial in nature or incidental to"," (i.e., insurance and securities) provided 
the depository subsidiaries are well capitalized, well managed and "have and maintain" at 
lc:ast a satisfactory eRA rating. Also provides for substantial fines for officers and 
directors ofnon~compliant institutions. 

Groups' Views: "The House bill does not expand eRA Rather, it adapts eRA to the 
changes in bank structure that are authorized by the legislation, It requires that when 
b:mks expand through fmancial holding companies, they have and maintain a satisfactory 
eRA rating. eRA has always required that the banking regulators consider community 
lending records when banks expand, and certainly the formation offinancial holding 
companies combining banks with insurance companies and securities firms is a 
significant expansion," 

A.dmiflistration Position: White never stated in writing, Secretary Rubin told Senate 
Democrats that the Administration is prepared to veto the bill i["have and tna-intain" 
language is not included, We have made clear in various statements that we believe that 
the absence of "have and maintain" requirement would "weaken eRA:' However, we 
have not gotten involved In the Hill discussions ofwbat penalties and enforcement 
mechanisms are necessary to ensure that the "have and maintain" requirement is 
meaningful. As the options have not been fully presented, there may not be a consensus 
in the Administration yet on what penalty provisions would be acceptable. Democrats on 
the conference committee also have indicated openness to discuss the penalty provisions 
for this requirement. 

Gramm Signals: Along with sunshine, the penalty issue is one that Gramm recently 
identified he must have on eRA, He said ~is simply couldn't allow banks to be incurring 
million dollar a day penalties fo; eRA noncompliance. This is his "bottom line." 
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Wbolesale Financial Iustitutlons 

DescriptioN: The House bill authorizes the establishment of WFls ("woofies") ­
unins~ed banks that may not receive deposits ofJess than $100,000. These banks: for 
banks must be wen capitalized, wel1 managed, and are subject to eRA. The Senate bill 
does not authorize the establishment of WFrs. so the issue ofapplication ofeRA to VolFls 
did not arise in that bilL 

Groups' Views: "'The House bill also creates a new class of banks ... and simply applies 
eRA to those banks as it does to other banks. Matching eRA to' the changes in bank 
structure, as dictated by the Congress, is not expansion," 

AdminislraJ;on Views: When the Administration proposed its own legislation in t 997, 
WFIs were subject to eRA. We believe that, if they are createdt they should be subject to 
CRA. However, recently. industry interest in the authority to establish WFIs has 
drnmatica11y diminished. Thus, the Senate bill has no WFIs at all. It rnay be easier to 
simply drop the WFI provisions of the House bill than to have a fight about eRA 
application, wbich Gramm claims is eRA expansion. 

Gramm Signals: WFIs are ·not even 1n the Senate bilL 



The Financial Services Act of 1999 - CRA 

The Chainnen', mark would seriously weaken CRA and undennine the significant progress that 
has been made in revitalizing American communities. 

• 	 Failure to Require Maintenance of. Satisfactory CRA Record. The mark would 
create a new framework for conducting financial services in the United Slates but would 
suhstantially diminish the role orCRA in Illis new system. IfCR"', relevance is to he 
preserved when bank and thrift merger activity may become relatively less important 
compared to the conduct ofnewJy authorized financial activities. banks must have and 
maintain an adequate record on eRA as a condition for engaging in such activities. In 
exchange for authority to enter new lines ofbusmesses, the bill should require ongoing 
compliance with satisfactory eRA performance, 

• 	 The mark contains no requirement that a b~ and its depository affiliates have or 
maintain a satisfactory eRA rating in order for that bank to own a financial 
subsidiary.

• 	 The mark contains no enforcement mechanism with regard to eRA and newly 
authorized financial activities. There is no enforcement of even the minimal'" 

have'" requirement because holding companies are not required to file an 
application for new activities. Regulators should have the authority and discretion 
to impose reasonable and graduated corrective steps.

• 	 The mark contains no requirement that the depository institution subsidiaries of a 
financial holding company have a satisfactory rating at the time the holding 
company actually engages in expanded activities, since the CRA ratings ofbanks 
will only be considered at the time the bank holding company elects to become a 
financial holding company, and it may be years before it engages in new 
activities. 

• 	 Small nank Exemption. The mark exempts banks with less than $250 million in assets 
located anywhere, and banks of any size located outside metropolitan areas from timely 
eRA examinations. This provision would exempt more than 80 percent of hanks and 
thrifts with over 10 percent of assets from timeiy exams under eRA 

• 	 This provision exempts more than twice as many banks and thrifts holding more 
than three times as many assets as under the prior small bank exemption ofS. 900. 
Exams become Ustate," requiring updated information whhin a reasonable time. 
yet this provision would prohibit examinations more often than once every five 
years.

• 	 Since eRA exams for these banks and thrifts are now conducted at the same time 
as compliance exams. this provision will simply result in confusion and additlonal 
exams, not burden relief. Thesc institutions will still be subject to regularly 
sc.heduled compliance exams even if their eRA exams happen at a different time. 



'.1. 

• 	 Disclosure and Reporting of Contracts. The mark requires disclosure of agreements 
between banks and any private party made pursuant to or in connection with eRA, and 
reporting on perfonnance under these agreements. 

• 	 While disclosure could be useful, the provision is so broadly worded that it would 
sweep in a wide range ofpriyate contracts that have little or nothing to do with 
public comment on the application process, and could burden a bank's ability to 
contract with mortgage brokers and other banks, or to purchase loans or loan 
pools. 
Information regarding the dollar amounts, types, locations, and borrower 
characteristics of loans is already reported by banks subject to eRA. 

• 	 The provision would dramatically increase the papenvork burden under CRA. 

• 	 The provision requires non-bank parties to report on these agreements, despite the 
fact that banking regulators have no jurisdiction over the general public, and 
despite the fact that such reporting would duplicate the bank's requirement. This 
paperwork burden could have a chilling effect on the legitimate lending, service, 
and investment activities of financial institutions that use community 
organizations as conduits. 

• 	 eRA Study Designed to be Biased. The mark requires a study to be conducted that 
must focus on default rates, delinquency rates, and profitability of loans made under 
eRA. There is no requirement for the study to evaluate the extent to which eRA has 
helped to revitalize communities across the United States. Nor is there any requirement 
that an evaluation be made of the benefits to financial institutions from their charters, 
including deposit insurance, access to the discount window, or the payments system. 



Tbe Financial Services Act ofl999· Consumer Protection . 

Privacy 

The mark reflects a considerable weakening of the privacy provisions in RR. 10, which the 
Administration viewed as a good. start but in need Qfimprovemont. Under the mark, it is difficult 
to ascertain what institutions, and therefore, what sharing of information, would actually be 
subject to notice and opt out requirements. 

The problem goes far beyond the rad that the mark does not include restrictions on affiliate 
sharing offinancial information. New exceptions and new definitions open wide loopholes 
beyond the weaknesses Dfthe privacy provisions in HK 10. 

AffiUate Notice. The mark fails to require financial institutions to provide consumers with 
disclosure before sharing customers' infonnation with affiliates. 

Affiliate Choice. The mark fails to require financial institutions to provide consumers with 
opt-out before sharing customers' information with affiliates. Just as customers would not 
expect a letter camer to read their mail or record their correspondence, they do not expect a 
bank processing a check to record, store, and evaluate their personal behaviQr, Consumers 
should have a ch<>ice as to whether their financial institutions can use personal financial 
infonnation to market non-financiat' information or to do behavioral and lifestyle profiling. 

Significantly broadens affiliates exception. The new definition ofaffiliates is very broad. 
signi ficantly increasing the types and number ofcompanies that could b. considered affiliates 
and thus not cov.rad by the bill. 

Invites regulators to create additional exceptions. Regulators are given the authority to 
establisll additional exceptions to the notice and opt-out requirements. but n01 to enhimce the 
privacy protections, 

Joint Agreement Exception. The mark greatly expands the scope of activity that IS exempted 
from the opt-out to include joint marketing arrangements with non-financial institutions­
such as telemarketers or department stores - as well as between frnancial institutions - such 
M banks and unaffiliated insurers. This is supposed to level the playing field between 
cong)omerates and small banks, Instead, it opens a loophole that undermines the entire 
privacy ruJe, allowing large organizations to market freely with other large organizations, 
with no (;hoice for their customers regarding the use of their financial information, 

A finrJflcia/ institution wou.ld not have to disclose the joint agreemellt to the consumer nor 
would it have to contract with the third party 10 ensure that the nonafJiliatc maintains {he 
confidentiality ofthe information, 

In addition. the jaint agreements 110 IOllger have to be between two financial institutions. 



They can be between a single "independent" institution and any third party. Financial 
information can be freely shared with the whole economy under this expanded exception. 

An "independent financial institution, " as newly defined under the mark. far from heing 
limited to smaller banks, could cover a wide range offinancial institutions. 

"Jomt agreements. " are defined in a vague manner that opens many possibilities for 
avoiding consumer notice and choice. A jOint agreement is a contracl to "offer, endorse, 
or sponsor" afinancial product or service. 

The disclosure ofin/ormatiort under a jOint agreement is also excepted from inclusion.in 
the disclosure ofan institution's general privacy policy, 

Fair Credit Reporting Act. The mark would permit regulators to examine for compliance, but 
does not autborize rulemaking. This is a step back from HR 10, which would have 
enhaneed existing protections for affiliate information slmring by allowing such rulemaking. 

Inference that state laws would be preempted. Because subtitle B on pretext calling clearly 
prov~des that it would not preempt stronger state laws. the absence ofa sirnilarprovision in 
subtitle A suggests that preemption is intended. 

Preemption ofstronger state laws should not be presumed, and the language should be 
clarified 10 this effect 

Limits on Redi,closure rellUlin too weak to be effective. The provision provides very little 
limitation on redisclosure or reuse ofinformation by third parties. Third party marketers are 
not covered by any of these provisions, If such a third party violates these provisions and 
discloses consumer infonnation, there is no remedy Qf enforcement provided fOT in this bill. 

Thcrc~ is no requirement that the uflqffiliated third party or its affiliates need to provide 
consumer notice and opt Qut, nor is there any confidel1tiaUty requirement on any ofthe 
third parties, Furthermore, there is no mechanismfor enforcement 0/the redisc10sure 
provision, Thus, there is effectively little or no constraint on redisclosure or reuse of 
customer financial in/ormation by third parties and their affiliates. 

As a result, a bank, bt,'\urance company, or securities firm could disclose its customers' 
financial information to a telemarketer for a marketing campaign and (he telcmarketer 
could subsequently share Ihat in/ormation with its affiliate. Marketers would be free to 
disclose sensitive customer in/ormation with 110 confiderrtiality requirements, 

Limited access to disclosures. Some important privacy information would be available only via 
Web sitt~s. The mark would allow a financial institution to provide required disclosures 
about infonnation sharing and privacy policies to be in electronic fann. Howc,\'er, not all 
consumt,,-rs have access to such electronic forms. If a bank chose to comply with, this 
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disclosure requirement by posting its information sharing notice on its Web site only. 
customc~rs without Internet access would not be able to view or print these notices. 

Investor Protections 

Securities Consumer Protections: Investors need to be equally protected whether they 
purchas,: securities from a brokerage. bank. or other entity. The current mark has provisions 
that will hann the integrity of our markets and the securities law protections on which 
investors rely. 

The bill contains significant loopholes enabling banks to sell securities to retail investors. 
without the critical sales practice protections ofbroker-dealer regulation. These critical 
areas include swaps and derivatives, private placement, and trust departments. 

In addition. the safekeeping and custody eXception in the mark would permit banks to 
provide any type offinancial service' through their custodial department. without 
securities regulation. . 

Other Consumer Protection Issnes 

Redomestication of Mntual Insurers: The mark includes provisions that allow for 
redomestication ofmutual insurers, which fails to ensure fairness to policyholders in 
demutualizations. 

State Consumer Protection and Non~Profit Health Insurer Conversions: The mark may 
preempt a number of state laws preserving the public's interest in the charitable assets of 
non-profit health care plans that convert to for-profit status. Thirty-five State Attorneys 
General have written letters on this issue. We agree that nothing in the financial 
modernization legislation should preempt these laws. 

State Override: The mark includes the Senate provision giving the states three years to override 
the bill's consumer insurance protection provisions. We believe the federal rules should set 
a floor so that the states can strengthen, but not weaken, consumer protections. 

* 	 Insurance Consumer Protections. The mark does not apply the insurance consumer 
protection requirements to bank sales of securities. These protections include, for 
example, disclosure that the securities products are not FDIC-insured, restrictions on 
coerdve practices, suitability requirement.s, and a grievance process for resolving 
consumer complaints. 

Preemption of State Consumer Protection Laws on Sales of Credit Life Insurance:* 
The mark is vaguely worded in a manner that may preempt a broad range of insurance 
consumer protection laws, including laws that prohibit the practice of financing 
lump-sum, up-front credit insurance policies that, particularly when combined with 



• 

loan-flipping, may strip homeowners of their assets. 

Compliance with Anli.Redlining Laws: The bill fails to include a provision originally in the 
House Banking mark that would require bank holding companies and their affiliates 10 comply 
with the Fair Housing Act. This simple provision mandates compliance with existing 
anti-discrimination law as a condition for engaging in new activities. 



The Financial Services Actor 1999· Banking and Commerce Issues 

UnUary Thrift Holding Company. The transferability of existing unitary thrift holding 
. companies i. not addressed in the mark, but will be decided by the Conference Committee. 

• 	 Any bill acceptable to the Administration must limit transfers to non~financial companies. 

Mercbant Banking, The Administration's commerce and banking concerns related to' merchant 
banking are: 

• 	 The mark fails to mandate, as the House bill mandated, that merchant banking 
investments are to be held only for a period of time necessary to dispose of the investment 
on a reasonable basis. 

• 	 the mark waters down the House bill's prohibition on bank holding company active day 

to day management of the companies held as portfolio investments, requiring only that 

the bank holding company "does not routinely manage or operate such company or 

entity."" 


• 	 the mark fails to include the House bill's prohibition on bank lending to merchant 

banking affiliates or subsidiaries or the portfolio companies they control. 


Complementary ActivIties. The mark does not require that activities that are complementary to 
financial activities remain small, as the House bill requires. The mark merely requires that they 
pose no safety and soundness problem - an easy standard that would not prevent a materia! 
blurring of the line between banking and non~financia1 activities. 
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THE WHITE HOUSE 

WASH If'.<GTON 

~ October 22. 1999 

MEMORANDUMFORTHE~IDENT 
FROM: GEl'·/E SPERLING 

SUBJECT: NEC \VEEKLY REPORTS 

cc: JOHN PODESTA 

New Markets: Following, our discussion with you on Thursday to finalize sites for your 
upcoming New Markets trip we have talked with the First Lady's office, Mayor Daley's office 
and have also begun to investigate possible sites in upstate New York and Southern 
Massachusetts. Seeing how Newark. NJ. seems to be finn as the starting point for your trip you 
should know that I have talked with several individuals, including Ray Chambers, David Stem, 
Commissioner ofNBA, Bud Selig, Commissioner of the MLB. Bin Milliken, Head of 
Communities~in-Schools. and Art Ryan, Chainnan and CEO of Prudential Insurance Company 
of America who are willing to work with us on meaningful, long~tenn projects for New Markets, 
Ray Chambers and I are working with the NBA to see if it is possible to have some form of 
NBA-wide announcement in time for the Newark trip, While that will nol be possible with 
Major League Baseball. Bud Selig was enthusiastic about developing a partnership for New 
Markets over the next few months, Likewise, I am optimistic that we could develop a significant 
>Jew Markets partnership for the Lawyers for One America group, On Friday. I spoke briefing at 
the monthly meetIng of the Lawyers for One America group on how they could become involved 
in your ~ew Markets initiative for the long-tenn. They have a number of good ideas and are 
very interested in creating a sustainable project. We are also working to develop a strong 
deliverable shOUld Chicago be one ofour final destinations, Congressman Rush. called Thursday 
night from the hospital to find out if we wanted him to try and get Speaker HasleTt to attend your 
Chicago visit. I told him that we would want to have Hasten there. but that it was still not clear 
whether Chicago would be one of our visits. 

~es: Wednesday (10120) theBenate Finance Committee by voice vote ordered reported a $8.5 
billion paid-for tax extenders package. Recall that earlier this month. the House Ways and 
Means Committee reported a larger bilJ that was not paid for, The Ways and Means Committee 
scheduled for Thursday (l0121) and then scrubbed a markup of the Lazio-Shimkus Republican 
minimum wage and tax cut hill. 

Fil1ancial ~fodernhatio,,: We activeiy sought to make clear late Thursday night and all day 
Friday {hI: degree to which the tentative Conference agreement reflected a capitulation by 
Senator Gramm to the Administration's core eRA principles. We put out a Presidential 
Statement. and that was quoted in The Washington Post and The New York Times. Between 

, Secretary Summers and me, we did CNN. CNBC and Fox News. Much of Friday was spent 



trying to overcome the natural suspicion of com:nunity and civil rights leaders about any 
"agreement" reached with Senator Gramm, While we expect that heat will conlinue from the left 
and we will face some criticism from some House Democrats, our efforts have been encouraging. 
Reverend Jackson and LISe both issues statements strongly supportive of the resolutien. We 
expect others to follow on Monday, when the lext is available, We have talked to Cathy Bessant. 
Sandy Weill, Jackson, Wade Henderson, LISC and Enterprise heads, and others. We are 
providing information and support to Minority Leader Gephardt and his s(affto help them 
explain the agreement to the Democratic caucus, To be comfortable and help convince others. 
Gephardt and others want to see: the bill text reflecting the agreement, which should be available 
by Monday. 

Social Security: Throughout the week of 1011'1, John Podesta, Lany Stein, and I met with 
Senators - among them Senators Levin. Conrad, Dorgan. and Moynihan - and found support for 
your submission to Congress of Social Security lock-box enforcement legislation in the week of 
10/25. We expect. however, to receive some dissatisfaction from Senators Bob Kerrey and John 

\ Breaux, but that is unavoidable. 

~ild Labor Convention: At a hearing Thursday, Senator Helms expressed his support for the 
~	[LO Convention on the Worst Forms of Child Labor and said the Convention would be 

considered by the Senate Foreign Relations Committee on Nevember 3rd. While he expressed 
skepticism that the convention would make a difference in the "most corrupt and impoverished 
countries," he said "we must do what we can do to try." He noted that negotiators had consulted 
regularly with the Committee and had ensured that the conventton was consistent with U.S. law. 
Secretary Hennan. AFL~CIO President Sweeney, and US Council for International Business 
President Tom Niles testified representing the three ILO sectors. Some Senators took the 
occasion to press for stronger linkage between labor rights and trade. Senator Wellstone 
specifically urged the Administration to push boldly for labor rights in the WTO. Senator 
Feingold pressed Secretary Herman for views on a possible child labor amendment to the Africa 
Trade bill. 

Preparing QI1 Economic Plan for East Timor: This week the ~'EC oversaw the preparation of ' 
working papers that layout a strategy for building up East Timors economy on its road to 
independence. East Timor presents special challenges because it is so poor. If East Timor were 
an independent country today, its average per capita income of $400 per year wou\d make it the 
6U. poorest country in the world, about the same as Chad and Malawi. Over SO percent of the 
government spending in the region represents "net transferS" from the rest of lndonesia­
transfers that will disappear with statehood. Most of the people are subsistence farmers. but a few 
export coffee through Indonesian brokers. Eventually oil deposits off the coast might produce 
more lucrative cash flows, but for now they only bring in about $10 million a year, A joint 
NE'ClNSC deputies meeting this week discussed what the framework of an economic action plan 
might look like. 'Incre is a need to make sure that there is a solid IMFIWorid Bank presence in 
East TimQr as soon as these organizations can legally get invotved, 

implementation ofIFl Military Audit Provisions Could Prol'e Problematic for Nigerian 
President Obasanjo's Visit Next Thursday: Three weeks ago a law took effect that requires 
U.S. executive directors at the internatienal financial institutions to vote against all nonwbasic 
human needs loans to countries lhat de not have procedures for their military spending to be 
audited by civilian authorities. The idea was that IMF and World Bank mooey should not go to 



countries thut hide the extent of their military spending from the public, The Secretary of the 
Treasury has now set the audit standard and decided that 22 coun.tries fail to meet it, induding 
China and Indonesia. Secretary Summers has not yet decided whether to accept the 
recommendation of an inter~agency working group to also place Nigeria on the final "fail audit 
standard>! list. With President Obasanjo of Nigeria scheduled to visit next Thursday and with OUf 

desire to off,::r him a "dividend for democracy," this raises the possibility of some diplomatic 
awkwardness. The NEe ran a deputies meeting on Thursday to address these issues, At that 
meeting it was decided that a higher level legal review was warranted to see whetller the working· 
group might have been overly stringent in setting its criteria. Treasury also agreed to explore 
witll Senator leahy. a key advocate afthis legislation, whether some flexibility in 
implementation could be shown for countries that are in the process of upgrading their audit 
capabilities. The deputies will discuss this matter early next week to decide on the best strategy 
for the Obasanjo visit. 

~ecttlCily Restructuring: Chairman Barton has scheduled a markup of his electricity 
~ restructuring legislation next week, We have identified foufsignHicant criticisms of his b11l: (1) 
~t1LA it iliotains 00 ll.wf"keJ IlOwer pmyisio.ns; (2) it codifies a recent court decision which ma.kes it 
~? difficult for FERC to promote o'pen transmission access; (3) it fails to promote suffiCIently the 

develooment ofreaional transmission organizations; and tal it is not green enou1ih. ,Although_ 
there is no consensus arnong subcommittee members regarding the bill (even the Republicans). 
we believe that enough Republicans (and a few Democrats) wiU support the btu in order to move 
the debate to the full Commerce Comminee. Barton, aware that Chairman Bliley will tty 10 
move to the left on the bill in full Committee, appears to have decided not to. address the 
concerns of the Administration or Congressman Markey (a key Democrat on this issue and 
C0sl'&Ft9Qr q(tbe tlllg9Ht MJ!iltt~' f861mctllIJn2 b~l) at the Subcommittee level. Bliley has 
committed to scheduling a full committee markup in January. 

Seattle WTO: A Swiss informal "Friends of the Round" Ministerial is being held next Monday 
and Tuesday (Oct 25·26) to discuss the revised draft declaralion issued by WTO General 
Council Chainnan Mchumo on the 19th. Roughly 25 countries (with representatives from all 
major regions) will attend the Ministerial in an effort to begin narrowing the differences, 
Ambassadors Barshefsky, Esserman and Hayes all plan on attending for USG. Your October 
27th meeting with EU Commission President Prodi will have cooperation on Seattle WTO as the 
number one agenda item. N'EC deputies agreed Friday to work with the EU to develop a 
common position that would encourage all countries to deepen and accelerate preferential tariff 
rates for LDCs. 

Sanctums Reform: Next week, an Asehroft-like food and medicine sarlc:ions refonn bill may , 
weU be intwduced and voted on. Aschroft announce"d at a press conference this week that Senate "'>... 
leaders had agreed to a vote the week ofOce 24th. The bill is likely to be very similar to the /...,,"" 
Aschroft Amendment that was attached to the Senate version of ag approps by a 70-28 vote ~y; 
several weeks ago. The original Aschroft Amendment would have eliminated existing food and NAIb 
medicine sanctions (including Cuba) and prevent the Executive Branch from including such ~ 
items in future sanctions regimes absent specific Congressional authorization or a declaration oftd.' :,~ 
war, The amendment was deleted in conference due -to concerns over removing sanctions on ~~ . 

Cuba, V{e share the goal of e~luding food an.~...;~~~j!}::..frp!!l_~~!!.-c~~rra~?unc~ anu ~ 
im~m~d are own p.~licy.~h~l!ge .1~.~,I.v~~Sh,it~~~ ,y.:iJJ P~,9n~9tyg!!9j\R~~nt. a,.A!1~Ung.6y Y?l:I.!,!l~,(~
0;::: national ,interest requir~s!"the!"!ise,.,However,lheAsclu:ol:t~m ~o,es not<;taintain sufficient ~ 
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Executive Branch flexibility to respond to various and rapid changing events (e.g. where a 

regime is denying food to a particuiar ethnic group or where we are in a state ofhost iii ties 

without a declaration of war), 


~fri"" Trade Bill: Cloture was filed at noon today (IO!22) following yesterday's debate, The 
prospects are good for a vote to take plate next Tuesday. Lae! Brainard. Maria Echaveste, and 
Chuck Brain briefed the African diplomatic corps on the Hill at the request of Rep. Sheila 
Jackson Lee this past Wednesday to show visible support and to educate them on White House 
efforts under.vay to win passage of the bill. Representatives' McDennott, Kilpatrick, and 
Bernice Johnson ,also attended and gave brief yet convincing remarks, 

Possible Trade Law Reform Amendments to Africa Trode Bill: Steel Caucus members are 
threatening tC) offer as amendments to the Africa Trade Bill legislation that would change our 
dumping and Section 201 laws in WTO inconsistent ways, We will fight such legislation on the 
grounds that passage of such measures would inflame our trading panners just as we are engaged 
in a heated battle to keep our dumping laws off the table in the new WTO round, We already 
have an industry-labor-Administration working group up and running pursuant to the Steel 
Action Program to review trade law refonn legislation, 

We are making progress on hurdJes encountered to win Senate passage by strength.ening our 
efforts to educate. As a result, the majority of the African American communHy is cxpressil~g its 
united support and enthusiasm for the bUL Moreover, we plan to meet with high-ranking Afncan 
American religious and community leaders for a briefmg on Monday followed by a bipartisan 
press confert:nce on the HilL So far, there are twenty-seven proposed amendments to the trade 
bill that we are working to develop positions on to head off potential procedural delays, 
Howeverj the actions of Rep, Hollings are still unpredictable, and no one knows at this time 
whether or not he will use delay tactics when the bill is ripe for a floor a vote ~ I 

~ternatjonnl Debt Relief: Discussions are ongomg on both your appropriations request far !)~~ 
.$370 ... il'ioo..m EY 2Qoo (with the remaining $600 million over the next three years) as well as ~ 
the autborizing legislatj~ in the House Banking and International Relations CommIttees. The 6~' 
authorizing CQ,.,mmittees..aext week may mark up the implementing legislation for the Cologne ~ 
Iniliative. illl:l.uiling the cDll:ial al,thorit)i for ihe uS to S\lRllQii IMP i@!! sales at up to f'li'11tilllon <it. , 
OlUlCCS, Treasuryhas been ne QUat]" with e ceo seeking to conVince urem ~ 
to accept ow' chan es to their bit. We are ' owever a cou Ie Q iSsues rema;n 
o.utstaudi:Pg, In particular, Democratic Members. who dislike IMFl\¥orld Bank conditiona ny, -

~ would like somewhat different and more general economic reform conditions to apply 10 usa 
:!::!tr" debt relief than to the multilateral debt relief component ofHIPC/C%gne Initiative; they would 

like to authorize but not require us to provide relief to morc countries than those on the HI PC list 
if there were sufficient appropnations to do so; and they would like to ensure that IMF gold sale 
proceeds are used exclusively for iiDancing deb! [Slief. Treasury is attempting to negotiate 
acceptable language on these and otber concerns, Wc understand that Leach and LaFalce are 
eager to mark up next week, and that the House International Relations Committee, which shares 
jurisdiction cn the usa debt rellef part of the package, would be Hkely to follow Leach's and 
Lafalce's lead, 

Air Traffic Control Reform: The oonference committee on the FAA bill has begun to meet. but 
it is unclear if the House. which wants to take the aviation trust fund off budget, will be a.ble to 



reach agreement with the Senate. whicb--llke the Administration~~opposes off budget it appears 
very unlikely that conferees will address fundamental air traffic control reform in this bill, 
However, we believe it may be possible to achieve reform next year, once the airlines are out 
from under their obligation to support the Shuster bill, NEe staff is starting to work. with CEA. 
OVP, OMB, Treasury and DOTIFAA to look at refonn options. including privati7.ation, for 
inclusion in your 2:001 budget and state-of-the·union. My staff met lhis week with fonner Gov, 
BaliIes, who chaired your commisison on the health of the airline industry and remains a vocal 
champion of air traffic control reform. 

EU HushkiJ Regulation: Dorothy Robyn on my staff will hold an NEe deputies meeting on 
Monday (Oct, 25) to consider next steps in our dispute with the EU over its so-called hushkit 
regulation. which limits the ability of certain older aircraft to operate in the EU despite their 
compliance with international noise standards. John Podesta and NEe staff met this week with 
representatives from United TechnOlogies. Northwest and Am~rican Airlines. and they are 
pushing us to challenge the regulation under an international aviation treaty, However, that 
action could bring an end to our negotiations with the EU, which we believe are still bearing 
fruit. We will have talking points so that you can raise tbis issue with ProdL 

New Steel Numbers: Relativdy good news this month. Steel imports fell to percent In 
September from August leve1i-and remain 24 nerc.em belCllll.theJ~~~pY'Plber 1~, 
Looking 2;t the first nine m9X1ths of~tJ:tj~"'y'~, J~?~ .~t~~J .iP1p.0r.'§J~r~ ,d.9.~~L~e~~,i_f!1o:tcl¥.J.A 
pwcent comllared to 1998 bUS arc 9..pereem..abmre_.l9;2J (.u\\l-levels.are-the'POint of co~n 
forJDdustrv",as the surge began in 1998), Japan's imports fell by a third from August to 
September, and are down 45 percent 'ihls year compared to the first nine months of 1998, but are 
34 percent above 1997 levels. Korean exports are off only 10 percent though September 
compared to last year, and 89 percent above 1997 levels. By contrast, overall imports from 
Russia have fallen 7S percent this year compared to 1998, and are off 66 percent compare 10 

1997, Wire rod imports dropped 24% from August to September, but are up 23 percent 
compared to September 1998 as imports continue at high levels as a precaution against a decision 
to impose trade reHefin the Section 201 case, 



March 17,2000 . ' 

TO: NEC PRINCIPALS 

FROM: FINANCIAL PRIVACY WORKING GROUP 

RE: PROPOSED FINANCIAL PRIVACY LEGISLATION 

I. 	 SUMMARY 

Last year's financial services legislation (the ''Ornmm-Leaeb-Bliley Act" or "GLBA'') 
.'~ludes ifllportant provisions to protect the privacy ofsensitive consumer financial 
information. For the first time, consumers will receive notice about companies' policies 
for sharing infonnation with affiliate' and third Earlie., and have the right to "opt-out" of 
having their information shared with third parties (but not affiliates) for marketing and 
other purposes. However, the President promised at the GLBA signing ceremony, and 
again in the State of the Union, to propose legislation to provide individual choice befo,e 
personal financial inronnatio'! can be shared with affiliated firms.' 

The working group bas developed a proposed legislative package on financial privacy. 
In addition to providing consumers with the right to opt--out ofhaving their personal 
financial infOImation shared wi~ affiliated finns, the package would: 

• 	 Grant customers access to financial information that institutiolls collect about 
them and the right to have that information corrected. if it is inaccurate or 
incomplete; . 

• 	 Restrict t,he use ofrnedical infonnation obtained from a financial institution's 
affiliate~ 

• 	 Eliminate an exception in GLBA that allows banks to engage in joint marketing 
agreements for financial p:-oducts without providing customer choice~ and 

• 	 Make ot~er minor improvements to GLBA, drawing on lessons learned through 
the rulemaking process. 

Finally, in transmitting the package, the Administration would indicate that the Treasury 
Department will complete a GLBA-mandated study of financial privacy before the end of 

I .. Without restraining the eC(lnomic potential ofnew business arrangements. I want to 
make sure every family has meaningful choices about how their personal information will 
be shared within corporate conglomerates. We can It allow new opportunities to erode old 
andfundamental rights. ,. President Clinton, GLBA Signing Ceremony, November 12, 
1999. 



the year. In that study, Treasury will consider whether additional protections are 
necessary to address emerging technologies and infonnation practices. (This leaves us a 
opening to propose further.protections if we end up supporting either legislation or self­
regulatory efforts imposing higher standards for on~line companies and want to ensure 
equivalent protections for financial information. J 

The appendix provides a short s~ary of the views ofvarious interested parties. 

II. SUMMARY OF LEGISLATIVE PACKAGE 

A. Offer Consumers Choice Regarding Information Sltaring Among Affiliates. 

Under .~urrent law, there are two major sets of restrictions on infonnation sharing by 
financial institutions: the Fait Credit Reporting Act (FeRAl and the recently enacted 
provisions or GLBA. . 

The FCRA categorizes infognation into two types: (1) application information, ~hich. 
is information that a consumer provides on an application for credit or employment; and 
(2) transaction and experience information, which includes account baJances, deposit 
and withdrawal amounts, the identity ofpayees and sources ofdeposits. infonnation on 
what pnyments are made for~ and summaries of any ofthe foregoing), 

FCRA requires notice and opt..out before application information can be shared with 
affiliates. Ifapplication infonnation is shared with a third party, the entity sharing the 
infonnntion becomes a credit bureau subject to a series ofregulatory requirements. 

Under GLBA, financial institutions~ customers must be given the ability to opt-out before 
their transaction and eXferience information can be shared with third parties, subject to 
a long Jist ofcxUptions. However, only notice must be given before such infonnation 
can be shared with affiliated companies; consumers have no "choice" other than to take 
their business elsewhere. 

Current law coverage is SUmtT.arized in the chart below, In signing GLBA, the President 
pledged to revisit the chart'~ shaded box, implying that we might want to require notice 
and opt-out (as we had proposed the previous May) in this context as welL 

l Exceptions include sharing: under "joint marketing" agreements; necessary to 
effect a transaction, for fraud prevention and risk management; to resolve 
consumer inquiries; with rating agencies. accountants. and auditors; with law 
enforcement; in connection with mergers and acquistions, and to comply with 
other laws or court orders. 
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Transaction and Experlenee 

Infonnation 
 Application Information 

(C.""",d by GLBA) (C.ver.d by t"CRA) 

Shared with an Affiliate: Notice and Opt-out 

Sb:ared with a Third Party Notice and Opt-out Institution sharing becOl1leS a credil 
(with aO'lpl:iOl'.s) bureau subject 10 various 

requiremenu 

Our new proposal would extend the opt-out choice available for third party sboring to the 
sharing of transaction and experience infonnation among affiliated finns. As a rule, 
affiliated companies would not be able to share without offering an opt-out However, 
the proposal would contain the same exceptions applicable to third party infonnation 
sharing under GLBA (but not the joint marketing exception, as discussed betow). 
Sharing with affiliates for law enforcement, data processing, and similar purposes would 
be exempt from the opt-out. . 

In addition, we propose to clarify a existing exception to ensure that sharing of 
information for risk management and customer service purposes are permitted without 
opt-out, as long as notice is provided. This would allow. a credit card company, 
evaluating a credit limit increase. to consider that the customer has just defaulted on a 
small business loan to the company'S bank affiliate. It also would allow an institution to 
produce and send consolidated account statements, covering insurance, securities, and 
other acc.ounts in a single document. 

We considered other options including: (I) requiring opt-out before sharing with 
affiliates only for certain activities (marketing and profiling) or only for the most 
sensitive information; (2) requiring opt,..in before sharing with third parties, but not 
affiliates; or (3) requiring opt-in before sharing with third parties and affiliates. As a 
policy malter. the working group does not see a compelling need for opt~in before most 
infonnation can be shared within financial holding companies. Many uses of such 
information can provide customer benefits. but inertia will lead only a fraction of 
customers to affinnatively opt-in, Some of us believe that sharing some types of 
infonnation, or sharing for certain uses, might Justify stronger protections like opt-in. 
However. given the largely rhetorical nature of this debate this year, we did not think it 
worth offering a complex proposal with various degrees bfprotection (both more and less 
protective) for different categories of information or uses. However, we do propose to 
indicate that Treasury wiH continue to study emerging tccimologies, leaving us an 
opening to argue for greater protections at a later time, 

B. Improve CQnSllmers' Ability to Access alid Correct Financial InformatioJl. 

Consumer groups and the EU have pushed us to grant consumers an unequivocal right of 
access to their financial information. In practice, consumers already have substantial 
access rights - financial finns are legally required to provide monthly account statements 

) 



and make corrections where appropriatf; and financial firms routinely honor requests for 
copies of historical records. 

We propose to strengthen federal access rules by explicitly providing consumers the right 
to access personal financial infonnation that institutions collect about them, and to have 
that information corrected ifit is inaccurate or incomplete. The customer would have to 
cover the reasonable cost ofthe search. and there would be an exception for proprietary 
information such as credit scoring models. 

C. 	 Prevent Unauthorized Use ofMedical infOrmation Obtained (rom an Financial 
Institutioll 's Affiliate. 

In May 1999, the President called for limitations on sharing medical records within 
financial holding companies. We sought to ensure that a financial institution would not 
make credit decisions based O:!l medica) information about the customer obtained from an 
affiliate without the customeIJs permission. In response, House Republicans attached a 
deeply flawed medical privacy amendment to the Financial Modernization bill, It 
actually would have reduced the protections provided by current law and HHS ' 
regulations on medical privacy, We were concerned that this would give the Congress a 
chance to say they had addressed medical privacy without tackling the more 
comprehensive medical privacy legislation that we supported. In the House, we sought 
and won an instruction to conferees tbat the medical provision be stripped; and it was 
removed in conference. 

Some Banking Committee Democrats and Republicans criticized us for stripping the 
provision. They argued correctly that HHS regulations cover only certain insurance 
providers, and would not protect medical infOImation held by life, auto, some disability, 
Md property & casualty insurers affiliated with banks, 

This year. we wanted to close this gap 'With a limited provision that would not reopen 
debate on medical privacy more broadly. We propose to say that a financial institution or 
subsidiary may not receive, obtain, or consider medical infonnation from an affiHate. 
unless it requires the submission ofand considers the same specific medical infonnation 
about every applicant for a financial product or service, In addition. in order to receive 
even this limited range of infnrmation. the institution would have to obtain the customer's 
opt-in consent before any slJaring could occur. Finally. the proposal will clearly state that 
nothing in this law or in th.e GLBA supercedes the provisions ofthe Health Insurance. 
Portability and Accountability Act OJ' regulations promulgated under it. 

This provision WIlt likely be popular, as consumers particularly fear misuse of this type 
of data, and it is easy to explain the risks. It also would close a genuine loophole in 
existing law. And it would please Democrats like Reps. LaFalce and Vento. who 
acceded reluctantly to Administration wishes that medical privacy be dropped from 
GLBA. HHS and some Democrats j while generally supportive of the proposal, have 
lingering concerns about our ability to limit the way Congress addresses the issue and 
fear that the standards that apply generally to medical data might be lowered, They are 
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also concerned that "fixing" life insurance or other records in the financial bill would 
reduce the chances of including those entities in future medical privacy legislation. 

D. Remove J!'int Marketing Exemption. 

The third·party opt·out provisions ofGLBA provide an exemption for financial 
institutions that join forces in "joint agreements" for purposes ofmarketing financial 
products and other services through third party marketers, This exception was intended 
to level the playing field, allowing small financial institutions (without affiliates) to take 
advantage ofinfonnation~sharing opportunities that larger financial conglomerates could 
do. without opt-outl by sharing amongst their affiliates. However, in fact, it is badly 
written and broad enough to allow large and small institutions to avoid GLBA's 
protections in many cases, 

Since Wt: propose to require an opt.out before inter-affiliate sharing -leveling the playing 
field between larger 1lIl~ smaller institutions - there is little justification for retention of 
the joint marketing exemption. When Congress takes up this issue) however, we may be 
pressed to consider some alternative relief for small banks, 

E. Stale i'recmpliun, 

GLBA includes a Sarbanes amendment providing that nothing in that law shall preempt 
state privacy laws that go further. However, the FeRA contains an explicit preemption 
ofstale regulation ofinfonnation sharing within a "corporate family" - I.e., affiliate 
sharing - until 2004. This does not prevent states from providing aceess or limiting third· 
party marl<eting. Even for .ff.liate sharing, states can still enact restrictions provided 
they do not take affect until 2004. 

A$ a result, the financial services industry's greatest anxieties about privacy restrictions 
currently focus on the States, They are concerned not only about stricJ regulation, but 
also inconsistent regulation - the possibility that a nationally active bank would have to 
process data under 50 different state regimes. If additional federal privacy protections are 
ever adopted, industry will demand state preemption, Many Hill Democrats and 
consumer groups recognize that this deal probably would be part of additional federal 
privacy legislation, but none believe we should concede the point now. 

Our proposal would be silent on preemption, thus leaving me Sarbanes amendment'5 
general preemption, and the FCRA. exceptions, in place, This is consistent with our 
&enerai policy that we want to leave in place the ability ofstates to provide greater 
protections. but would not preclude us from accepting an agreement at a later time that 
included some fonn of federal preemption. We considered whether to close the FCRA 
exception loophole. but nQ privacy advocates were urging us to do so and doing so might 
open the debate on broader preemption prematurely. 
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F. 	 Prevent Abuses o[Bartkruptcy Trustees Financial Information Databases. 

Bankruptey trustees collect and hold a great deal of sensitive financial information 
regarding those with whom they have trustee relationship, Much ofthis information is 
required to be made public by law~ in court records and elsewhere. to assist interested 
parties in pursuit of legitimate claims against debtors in bankruptcy proceedings. Other 
information. sllch as payment schedules for debtors to creditors in a bankruptcy workout, 
is not part ofthe public record, 

Private bankruptcy trustees are considering proposals to aggregate and sell this 
tnfonnation to third parties ostensibly to facilitate creditor monitoring of repayment 
under Chapter 13 plans. While the trustees appear to want to be responsible, the 
commercial distribution of large databases ofnon-pUblic infonnation to those without a 
direct interest in a particular bankruptcy claim raise privacy and other policy is,sues. 
Other bankruptcy records contain detailed financial information. Making even these 
public records available over the Internet has significant privacy and security 
implications. Appropriate protections should be put in1>lace before any such information 
is available electronically. We are proposing a study to be conducted by the Executive 
Office cfthe U.S. Trustees (DoJ), OMB, and Treasury. 

G, 	 Make FinanciRllnmtutiolls Responsible for Misrepresentations of Tlunr Privacy 
Polides. 

The initiative will clarify that an institution will be considered in violation cfthe law and 
subject to sanctions if it fails to honor any aspect ofin its stated privacy policy as 
disclosed to consumers under GLBA, whether or not that particular aspect of the privacy 
policy h: required by GLBA or any other federal law. Under current law, banks are not 
covered by the Federal Trade Commission Act' s general prohibition on unfair and 
decr,ptive trade practices. 

We also are stin considering whether additional enforcement mechanisms should be 
inclUded in our proposaL Options include heightened oversight by regulatory authorities, 
enforcement authority for State Attorneys General, and a private right of action. The last 
would be highly controversial~ but we have insisted on it to protect medical privacy, 

H. 	Ensure That Consumers Can Use Pril!(lcy Policy Not~£t!S (or Comparison 
Shopping, . . 

Our proposal would clarify that privacy notices must be provided to individuals upon 
request, and as part of any application for a financial service, to enable consumers to 
make informed decisions based on comparisons of those policies before the time a 
custOmer relationship has been established. The GLBA js unclear as to the timing of 
initial notices. and does not mandate that they be included with applkalion materials. 
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I. OarifYthe Definition O(NOI,.Public Personal Information. 

Our proposal would clarifY that all infonnation collected by an institution in connection 
witil the provision ofa financial product Or service, including Social Security numbers. is 
to be covered by notice and opt~out requirements: for both affiliate and third~party 
information sharing. 

J. Ensure That Secondary Market Institutions CaNlJot Transfer Sensitive Data.. 

OUf proposal would repeal the blanket exception in GLBA for Fannie Mae and Freddie 
Mac, while retaining specific exceptions to allow sharing as part of secondary market 
activities, e.g., securitizations. Thus, Fannie and Freddie would not be pennitted to 
construct profiles of homeowners and seH that information to third parties such as home 
equity lenders. 

K. Provide Better Enforcement for Pretext Calling. 

GLBA prohibits the practice of "pretext caIling," -- obtaining ofinfonnation about 
individuals through the use of false statements and other deceptive tactics, It also 
authorizes criminal penalties for offenders, but grants enforcement authority only to the 
FTC, OUf proposal would extend enforcement authority to State Attorneys General, 

L. C10le Loophole in Re-Use Provislon. 

The re-use provision in GLBA is supposed to hold a recipient company to the same 
standards as the company that transfers the data. A drafting error appears, however. to 
allow a loophole ifa company fIrst transfers the data to an affiliate. The data might then 
be transferable without the re-use restrictions, We would close the loophole. 
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APPENDIX A 

VIEWS OF INTERESTED PARTIES ON FINANCIAL PRIVACY 


LEGISLATION 


Rep. Markey/Se ••tor Shelby. Markey and Shelby fonned an unlikely left·right alliance 
over privacy issues in the S, 900 conference, and are still working together on the issue, 
Last year they introduced the "Consumers' Right to Financial Privacy Act," which 
provides notice and opt"in for aU infonnation sharing. requires institutions to give 
consumers access to all information about them, and prohibits institutions from denying 
services to customers that opt out ofinfonnation sharing, 

Upon passage oflast year's bill, Markey said, "The While House really pulled Ihe rog oul 
from under consumers by agreeing 10 weak privacy protections in the banking bill. .. 
Shelby's comments were similarly negative, and there are no indications that either will 
back away from their public stands. Indeed, the two recently founded. bipartisan, 
bicameral HCongressional Privacy Caucus" to push their legislation. Shelby has a few 
Republican allies in this eifort. including Rep. Joe Barton (TX), 

Other Democrats. Minori~r Leader Daschle announced the fonnation ofanother 
privacy group, the Senate Democratic Privacy Task Force, February 9. The group is 
chaired by Sen. Leahy, and is designed to he more ofan educational effort than a 
legislative task force. Leading pro-privacy Democrats in the Senate include Bryan, 
Sarbanes j and Leahy. Bryan is the most vocal of these, and is the sole co·sponsor of the 
Shelby bill. Sarbanes has introduced privacy legislation before, but has been hesitant 
about pressing the issue - his interest is significantly staff-driven, House pro-privacy 
Democrats include Dmgell, Waxman, and Hinchey. 

Senator Gramm. Gramm strongly opposes Congressional efforts to legislate privacy 
policy. He opposed the provisions in S. 900, and in a FebrUary 3 interview said, "This is 
an issue that is being driven by polls and politics, I am not going 10 leI the Information 
Age be killed oiJbefore it is ever born," Gramm has the support of all ofhis Committee 
Republicans except Shetbyon the issue. 

[ndustry. Financia) services firms have generally opposed legislative privacy 
protections, and fought to dilute the provisions contained in the GLBA. They can be 
expected to oppose any new privacy hill. However, two factors may make them more 
atl}enable to legislation than they have been in the past. .. i" 

• 	 Thirty or more states may consider financial privacy legislation this year. The 
prospec1 ofhaving to comply with 50 different state requirements is far more 
daunting to most finns than a federal rule, and many may be willing to trade tougher 
federal protections for preemption of state laws. 

• 	 Some major flnns are already providing at least notice and opl-out for affiliate 
marketing already (Citigroup under an agreement with the Federal Reserve, Chase 
Manhattan under a settlement with the New York Attorney General, Washington 
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Mutual and other Washington State thrifts voluntarily). They may thus be able to 
accept a federal rule that codifies practices similar to those they already have in place. 

Consumer/Privacy Advocacy Groups. Advocates generally favor much stronger 
privacy protections, and complained loudly that the GLBA provisions did not go far 
enough. The Treasury and the White House were accused by some of settling for too 
little. Their strongest criticisms focused on the omission of affiliate restrictions, the 
exception for joint marketing agreements, and the failure to grant consumers a right of 
access. 
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TH~ WHITE HOUSE 

WASHINGTON 

March 28. 2000 

MEMORANDUIi . 1':' 1 . 
TO: NE~IAbP't&id;,-1. j ,I

iPtfi- ',-.- I 

FROM: .:JiiiIN CIAL PRIVACY WORKlNG GROUP 

fV_
RE: SUPPLEMENT ON PRIVACY OF BANKRUn-CYINFORMATION 

SUMMARY 

This memorandum supplements the March 17 memorandum to NEC Principals regarding 
Proposed Financial Privacy Legislation, and replaces the section entitled "Prevent Abuses of 
Bankruptcy Trustees Financial Infonnation Databases," In the interim. the worki~g group has 
wnqnued to explore options to address concerns about the lack of privacy protection for 
sensitive financial infonnation gathered in the course of bankruptcy, especially in light of 
pending proposals for broad distribution ofsuch data, without adequate privacy controls. The 
working group recommends: (I) we include in our financial privacy package a narrow 
sUbstantive provision limiting use and disclosure ofcertain "non-public" bankruptcy data; (2) we· 
announce that the President has directed feder.l agencies to conduct a study of appropriate 
privacy protection of "public record" and "non-public" bankruptcy data; and (3) we continue 
apparently successful efforts· to get the Bankruptcy conference committee to make changes to 
language in the House and Senate bills that could be harmful to financial privacy. 

THE PROBLEM 

Individuals filing for bankruptcy put their financial information in a number of hands. 
Public record ban~Etcy court filings must include a wide range of sensitive financial data, 
including; bank and other account numbers. a social security number, itemized income (e.g., 
salary. income from property. alimony. government assistaneekand expenses by category (e.g., 
rent, food, medical expenses, installment payments). In addition, !Jon-public case administration· 
data is collected by private tmstees - private individuals engaged to administer bankruptcy cases 
(e.g., liquidate assets or collect nnd distribute payments under a repayment plan), The trustees 
are required to make this information available to any creditors who file a claim and other 
"parties in interest" Nothi:lg limits trustees' ability to share such infonnation with others as 
well. 

Consider the following privacy concerns. A growing number ofcourts are exploring or 
actuaHy making judicial w::ords nvailable on~line" Previously, "public record" information was 
accessed only by people who took the time to go to the courthouse to get a record, i.e., people 



most often with a real stake in the matter. Now, public record information is increasingly 
available with the click of a button to curious friends and neighbors. employers. marketers, and 
predators looking for those most likely to be lured by scams. While this problem is true of all 
public records. bankruptcy records raise greater concerns because they contain particularly 
sensitive financial information and because of the special vulnerability of the debtor population. 

Another concern is raised by an effort of the private trustees to make the non-public case 
administration data available more efficiently in a centralizc::d database accessible to bankruptcy 
creditors across the country. One model the trustees are exploring is to create a trustee-owned 
"National Data Center" (or"NDC"). When DoJ's Executive Office for U.S. Trustees (EOUST) 
expressed concerns about privacy, the trustees expressed a willingness to build some protections 
into the NDe system, but the EOUST's authority to regulate the use and reuse of such 

. information is limited. As a result, with this project.. the private trustees could ultimately and 
legally broadly disclose debtors' nonwpublic case administration data in bulk. and for profit. 

Finally, the Administration shares the concern that there is insufficient statistical 

information available about bankruptcy cases, making policy judgments difficult. However. as 

described below. the current bills go too far by urging public access to personally identifiable 

infonnation not needed for policy analysis. further weakening privacy protections for debtors. 


RECOMMENDATIONS 

Narrow, Substantive. Privacy Proposal in Financial Privacy Bill. Currently, EOUSTis 
working on privacy guidelines that private trustees would be require~ to adhere to in the NDe 
project, and more generally in their handling of debtor infonnation obtained in the course ofcase 
administration. However, the EOUST's jurisdiction is limited to the private trustees and does 
not allow them to restrict use of the nonwpublic data once it is in the hands of creditors, 
infonnation clearinghouses, and other third parties. 

As a result, we propose to include a narrow, substantive protection in the Administration's 
financial privacy bill. This proposal would prohibit the private trustees from disclosing non­
public case administration data, except generally to parties in interest under EOUST guidelines. 
or with the debtor's affirmative, written consent. It would also prohibit any entity from using or 
disclosing such data for purposes that are unrelated to case a_9P~.inistration, unless again the 
debtor provider written consent. I We believe that this proposal-·fits well with the 
Administration's overall effort to apply stronger legally enforceable privacy rights to individuals' 
sensitive financial data _w rights implicated in a bankruptcy case as much as in a financial 
institution. 

Administration StUdy. We propose that the President direct the U.S. Trustees, Treasury, 

In accordance with current law and practice. under our proposal, a creditor would 
be able to examine payment information to other creditors in order to detennine the equitable 
administration of the case. 



, 

and OMB, in consultation with the ludicial Conference, to conduct a study of privacy issues 
raised by bankruptcy data, including its release in electronic fonn, to be completed by the end of 
the year, In announcing the study, we could show the special sensitivity of data in an actual 
public bankruptcy filing and ask whether we think it fair that the price offiling b.n1<ruptcy is to 
have such infonnation available to the whole world. For example, John Q. Public owes creditor' 
Bank ABC, account number 3578912, a monthly mortgage 0[$2,500; he owes Morristown Cars, 
Are·Us, for his '''''aunt number 3425, $360 in car loan payments; he also owed $500 monthly in 
alimony. John Q. Public earns $30,000 in salary. . 

Revisions to ~uage in Bankruptcy Legislation. Both bankruptcy bills include usensc 
of the Congress" language that public record information from bankruptcy filings should be 
made available electronically. In addition, the Senate bill includes language making it a duty of 
private trustees to provide case administration infonnation to a non~profit entity 'VIa the InterneL 
Finally. the House bill contains a provision protecting,the trustees from liability in the case of 
unintended errors in the release ofinfornIation, These issues were buried in bill text and not 
widely noticed until after both bills passed. 

We are working with Senate Democrats to include a caveat that the release ofpublie 
bankruptcy data be subject to appropriate privacy and security safeguards as determined by the 
EOUST and the Judicial Conference of the United States. We are also worklng to strike the 
language regarding trustees' duties to provide their case data and the liability exemption 
provision. arguing that such provisions are at best premature before an appropriate plan and . 
EOUST guidelines are established. 

.,'". .... 
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NEC PRINCIPALS MEETING 

FINANCIAL PRIVACY 


AGENDA 

April 3, 2000 


I.. 	 Summary of Working Gro,:,p Recommendations (see memo attached) 

• 	 Give consumers right to opt-out of affiliate sharing; 
• 	 Give consumers the right to access and correct their financial infonnation; 
• 	 Restrict the use of medical infonnation obtained from an affiliate; 
• 	 Eliminate GlBA exception that allows banks to engage in joint marketing 

agreements for financial products without providing customer choice; 
• 	 Propose no changes to current GLBA and FCRA preemption, leaving states 

free to impose more restrictive requirements, except as to affiliates prior to 
2004; 

• 	 Consider including some enhanced enforcement mechanism (special regulator 
responsi"ilities, state AGs. or private right of action - opcn issue); and 

• 	 Make other improvements to GLBA, drawing on lessons learned through the 
rulemaking process. 

II. 	 ])iscussion: On affiliate sharing, this is largely what is expected. Are we 
comfortable with where this would position the Administration? 

otherwise notice 
on 

on 

Notes: 
o 	 We also would propose an access/correction requirement and elimination of 

the joint marketing "loophole" from GLBA. which would please Democrats 
and consumer groups. 

o 	 We would indicate continuing Treasury study of emerging practices, leaving 
an opening to come back to argue for higher standards for "profiling" and like 
practices involving financial information, if we ultimately support more 
aggressive legislation in on-line arena. 



April 21. 2000 

MEMORANDUM 

TO: NEe PRINCII'AI..s 

FROM: FINANCIAL PRIVACY WORKING GROUP 

RE: FOLLOW-UP ON FINANCIAl. PRIVACY PROI'OSALS 

SUMMARY 

During the NEC Principals meeting on April), 2000, you discussed the possibility ofadding to our 
proposal another requirement a financial institution most get affumative consent {opt~in) before sharing 
any payee information with an affiliate or third parW I Before deciding whether to include this element. 
you asked the working group 10 explore severn1 questions, whicll are discussed in detail be\-nw. We also 
advise you below (see issue 5) of a change we have nwle 10 our earlier recommendati<m on privacy in 
bankruptcy. We are also preparing a brief assessment oftbe Congressi(.lIIal o'j:tlook on opt-in proposals 
which win be sen:t separately. 

I. 	 What arc the options for an upMn reqnirement for especially sensitive financial information, 
and wh~t infurmation would be covered'! 

The working group wants to highlight three options In Ihis area. Option one would be to exclude any opt­
in requirement from the proposal. Oe;Uon two would require an npt~in before a firm could share specific 
information about: (a) to whom the eustomer has made a payment by t:het.:k, credit card, debit card, Of 

other payment mechanism ("payee iuformaMn"); (h) from whom the customer has rereived a payment or 
transfer offunds ("payor informlllion"); and {e} (or what purpose any of these payments were matk 
Option thr~ WGuid also cover the profiles derived (rom Ihis specific transaction information IIDder the 
same opt-in. lnese options are discussed in greater detnil below, 

Option I: No OpMn Requirement: Under this optIon, the core substantive proposal in our financial 
priv1\cy legislation would be to provide opt...()ut cboice for both affiliates and third-party information 
sharing, There would be no special protection for payor/payee information Or for profiles derived from 
such information. This would match wbat the President has said would be included in the Administration's 
propos:\I, i.e .• choice (or affiliate-sharing, but would go no further. 

0[>li01l Z: l'aroY/I'a),.;!e Inful'Illatiou: This option would provide consumerS wilb opi-in choice befOlc 
iii-cir transaction-level infonnation could be shared by a financial institution. During !he last Principals· 

, discllssion, the conversation focused on payee infonnation. However, the working group believes lhat 
equally scnsiliv~ h:f0l11lHtio!l cOllld be contained in payM information (sources of income nr deposits into 
your a<:counls), Imagine. for exnmple, a cons\\!tam or £In independent contractor whose bank account 
providcs a complete rcconl of her dieuls. We could a!tleuhue no justification fordistinguislling belween 
payee and payor information. Iflbe decision i~ made In pmcced With either optinn:2 Of option 3 (the- opl­
ill~b::~r:{: ap!:{lns), we believe thai it shuuld ::ovc1' PIlYOI a~ well a~ raYl:C infoflllilii(Hl. 

·111is vp:ion is conSistent with the sublltantt of the recent J)lOposal of Scn:!l(}r Shelby. a le(lding; proponent 
of fiuancial privacy legislation t rthe Administration '5 opt-in propusal covers unly the payor/payee 

1 Interestingly, Senator Shelby introduced a new billinst week that wo(lid do effectively the same thing. 
Entitled Ihe "Freedom from Bchavitm:il Profiling A::I (}f 2000," it w(}uld require an (}pt-in before any 
financial institution (oHld SlllltC payee or [!aynr information with an affiliate or II third party. 



information. we should be careful not 10 oversell it as a limit on behavioral profiling. It is interesting 10 
note that Senntor Shetby billed his recenl legislnlion as the "J:reedom from Behavioral Prnfiling Act of 
2000." He said, in introducing his legislahon: "lfJmancial institutions wou~d only be allowed to buy, sell. 
or Qtherwise share an individual'" behavioral profile. if the institution had disclosed to the consumer 1I11l! 
such information may be shared and the Institutio.n has received Ihe consumer's: affirmative CQl1Sent to do 
so." Vet, as we read tbe bill, it would not require opt~in before profiles inferred from the infonnation were 
shared or sold - only before specific transaction information itself IS shared or sold. 

Option J: l~~or/l)ayce Information and Profilo:s: A more difficuU decision is posed by wheth(!( 10 
require opt~in before sharing only specific tramactionaJ information or also to require opt-in before sharing 
the results of analytical models. (Le" profiles) derived from that transactional information, (See the 
Appendix for the modification to the legislative Jallguago: that would accomplish this. broader purpose.) 

If the relltri;;:tiohS apply only to payor/payee information, we would prohibil a credll card company frOm 
sharing, for example, without your affirmative consent, the fnet that you contributed to far-right wing 
political groups. purchased a book on gay marriage, or paid yourex-s.pouse only SH)Q Ii month in child 
support. However, they would be able to share, absent opt-out, profiles tktt describe you as right-wing 
exl1emi!:t sympathizer. gay, or divorced. These examples are intentionally sensitive; many firms would be 
reticent to profile in these areas. Many people probably would have less objection to the profiling if firms 
were simply describing an individual as a Redskins fan, avid teJl1lis player, frequent traveler. or aficionado 
of fUle wines and cigars. However. it may be impossible legislate a workable distinction be!ween "benign'" 
and "non-benign" profiling categories. Note that under this option. we also include an ami-circumvenliou 
provision designed 19 preclnde financial institutions from disclosing transaction-level information in tbe 
guise of a profile. 

If the restriction also requires opt~in bethn: sharing profiles, that would be a far bigger step than restnllning 
the sharing of payor/payee iufomtation, as it WQuld constrain existmg industry practice. Credit card 
companies. for example, create profiles of individuals' purchasing behavior and use that information in 
target marketing (everything from bill inserts to phone solicitations), They share the profiles with affiliates 
and sometimes sell the profiles to third parties. A few years ago, there was a firestonn when the press 
reported thai American Express was considering selling the specific payor1iXIyee information. The focus of 
the criticism was on shnring of "the raw data," American Express quickly retreated, and asserts they have 
no plans II) share the more specific infonnation, There has not been similar criticism of their conlinued 
practice of developing. usin&, lI1ld selling profiles based on consumer purchasing behavior. 

If the Administralion requires an opt-in for sharing paYQripayce infornmtion without covering the profiles, 
some might argue that II would not adcqua!e1y protect individuals against transfers of Ihis sensitive 
infonnation, Under the proposal, payment service providers would not be able to sell the fact that an 
individual made seventeen trips to Europe I(ls: year and s.ayed at particular hotels. TItey would. however, 
be able 10 "profile" that individ,tal as a '"fteql1cnt high-end European traveler:' and sell that profite to others 
fol' marketing purposes, 

2. 	 Would the Administration be Ireating fimmehd illstilUfions differently than ather firms, 
especially other on-line firm!>? Could we defend Ollr polky til> cllnsistcnf'! 

Ciencrtllly "pe;:iidrrg, fillancial institutions and b,I:HnC5-Ses wll:)~e actt"';lies arc "firnncial in llut\lre" arc 
covered by Ihe privacy restrictions ill currcnt law and under I)U! :Jew proposal. Thus, fOf the most part. 
comprllable firraneial actlyitics will be regulated similarly. H(lwcver, there are somc drcumstam:es in 
wltich similar l:Jformalion could be collC(:ted by lIOtl-fin3ncial fimls not covered by this Sti!lutory regime 
(as Wt~ would amend il). We ak) disCl~ss below issueR of comistency !x:twcen the Acmini"lllllion';; 
approtlch 10 prh'l!cy ill the on-line world and the financial pri'l'llty proposal. 

Covered Activities: The Gramut.Leach-Blilt:y AC1 (GLUA) und OUt new proposal COVer <lll i:lStittlliom: 
~ngag,!d in IInaneial activities, whJch are defined eJeady ill st.JtUle and regUlation. Truditiolia! finam;i:ll 
inslltu!ioJls (banks, tlnifis. securities linns, Lllvtmtm;:nl cmu;xlllics, imr,m.mec companies. and OC(:il \IIIIOliS) 

, 




engaging in activities "financial in nature" l are subject to enforcement by their respective financial 
regulator, In addition, other fiml1l engaging in activities "fmandal in nature" are also subje!.:t to the privacy 
provisions.) Companies that engage in activities firumci.al in nature, but are not traditional financial 
institutions, fall under the jurisdiction of the FTC, 

The FTC's proposed rule stales Umf it wlll view an entity engaged in au activity financial ill nature as a 
flmmda! institution only if it IS "significantly" engaged in thalllctivity, TIle: FTC uses the following 
ex.ample: a retailer that directly issues Its own credit cards to consumers wlll be considered a financial 
insti(tdion; one that merely estabhshes a deferred payment or layaway plan wlll not The agency has 
sought comment on whether ihe term "signiftcantly" should be more precisely defined. The FTC smffhave 
indicated tbeir intent to give consumers of hke products like privacy protections, That is, the purchaser Qf tI. 
service that falls under the definition of "fin<indal" should be protectcd in thc same deg.ree whether that 
service is obtained from a regulated bank or a non~tradttional proVideL 

To help analyze the issue, we considered the case of AOt. AOL says that it does not coHeet information 
about the purchases that its customers nuke from merchants al the AOL sile, 'nley perceive that it would be 
seen as an invasion of privacy to keep track oftbei( customers' purchases when using the 5eTYice (of CQurse 
they do keep track of their customers' browsing habits). 11iey collect purdmse information only for. 
products purchased from AOL itself, such as shirts bearing the AOL logo. However, if AOL were to 
collect that information. it is nol clear whether (hcy would be considered 'a financial institution under 
GLBA, AOL is now considering creating a "digltal wallet" produc!. CmllQmers could choose to put their 
credit card, home address, and other information into an AOL-malntained server to help speed transactions 
with e~nle(Chants. In that case, AOL would expect to provide a log of such purchase. .. to their euslomers, 
similar to a monthly credit card statement, These "digital wanets" may Dccnme a major payments syslem 
tor c-{:ommerce, and we believe that such serVices dearly should and would be "financial in nature" and 
th<:refQre covered by the finandat privacy rules., 

Concerns have been railled that the payor/payee approach could create a situation in which credit card 
COFPllllies may have an advantage because they would possess more infonnalion than other market 
participants regarding it custome('s transactions. If customers fQlIow usual preferences and a low 
percentage of them opt~in to sh3dng of ttansaetion-Icvel financial data, credit card flous could have a 
competitive advantage in targeting communications to a single individuo.l for marketing purposes. 

1. Activities that Me "financial in naturc" arc defin::d as: 
1. 	 Activities speeUkally named In ihe statute, including lending and other banking aclivilies; 

insuranee underwriting, annuity, and agency aclivities; securities underwriiing and dealing; 
merchant banking; and fmancinl or economic advice or services. 

2. 	 Any aeHvUy thai Ihe Federal Reserve Board had detcrmhwd to he "closely related to 
banking Qr a proper incidenl therew" prlor:o the enactment oflhe OLBA. These acti ...it~es 
include financial data processing, ilcting as a certification authority for digital signatures, and 
check cashing and wire traosmission services. 

3. 	 Any activity flmt ;! hllnk holdluf.; (:otllpallY 1Il1ly cllgll.J.!C in ouljiidt~ of the U.S., :IS authori;r;cd 
by the FcdCl"1tl Reserve, s1tch as ll'lanagement consulting services; <lperlJling a travel ag<mcy; or 
orgaoizing. sponsmillg. and malJilging II mutual fund. 

1llt.: Act also sets l:p a process under whicb I~e Federal Reserve alld the Trci.\sury may joiutly dcten:nillc 
{,lUI additiOllal :lcfivHles arc "finJ.ocial in nature" or '"im:idenllllio [a1 financl.ll activity" ill order w 
accommodate futl)Hl dcvc!urmenls in fiollm:ial products. 

,\ uxempt from coverage under the privll:c>, title <lre: companies to !he extent they engage in activj(ies 
llnbject to the Cnmrnodity FII!llICS 'fmdillg Commlssion·s Jurisdiction: lhe Falfll Cledit .sYl'h.!tlI illslit,lti')f;S 
and Farmer ~1ac; and govc:nmt.:IlH;'jW)nsDfed enterprises thul engl!ge in sccmiti;wtloa (lj "ccondaJY malic! 
activities. as Long as they do nol seH or transfer nonpublic perwnal information 10 a nonafli1iated th:rd 
part)'. 
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However, credit card companies will face competition from other institutions that collect substantial 
amounts of transaction data. Competitors include other payment service providers, companies like 
AmnZon,com that collect detailed information on a variety of online purchases, and internet "portals" that 
(;ol1cct extensive browsing infonnation, In addition, since our proposal would bar companies from selling 
payor/payee information without wnsent, any competitive advantage to payment service companies must 
be weighed against the assurances consumers will have thai their payment inf()nnation will not be 
-distributed to those with whom they did not entrust such information. 

Comparison with NonMFinanciat Privacy Policies: The Administration has generaUy taken the position 
tha! the more sensitive fhe information, the greater the privacy protection should be. We therefore 
supported legislation thaI requires an opt-in before siklring medical information or gathering inf<>mmtion 
from children on-line. Current law also reqnires opt~in before sharing telephone numbers called, video 
rental::;, rclCllse of student f(~\:Ofds:> records of cable television viewing, government records, llnd relCllSc of 
drivers' tecQros for marketing, 

Regardinl,; on-Hoe pnvscy, while we have not proposed legislalion for oilleron-line activity, we have urged 
self-regulation that provtdes fOlnolice and opt-out choice for activily on Internet websites. In addition. lite 
FTC and Commerce are in negotialions wilh the "Network Advertising Initiative" (NAn about possible: 
approaches to self-regulation of the praelices of on~line pwfilers, wbo collect infmmation about web 
surfers and select advertisements based on the surfers' beh"vior. They have takeo the positiDn thai these 
praclices raise special concerns {compared with data galhered at a merchant that the surfer chooses), 
because (he surfers do not select the profilcr and do no! necessarily know of the profiler's activity, TIle 
agencies have made clear lhat, if the NAf does not agree voluntarily to practices that are sufficiently 
prolective of privacy. they might supponleg,islation. 

While these negotiadons are on-goins. any code that results would likely require: (1) opt~in for any linking 
of a person's identity with (ln~line information that was gathered previously when surfers did not know of 
the profiler and could believ('. they were acting anonymously; (2) notice and optwOut (likely "robust" ()pt~
out. with the option highly visible to surfers) tor linking of surfing information in the future with the 
surfer's identity. tn addition, a recent draft submitted by NAI contained a prohibition on profiling medical 
[lOd financial information. 

TI,erc are arguments that the Administndion's policy on online privacy and options 2 and 3 of the fin;Jncia! 
privacy proposal .~ each of which involve opl-in choice -- may not be comparable. Concerns have been 
raised thal1he opt-in proviSion in the financial proposal will make jt more difficult to sustain our self- . 
reguhl10ry approach, which has generally called for notice and opt-out choice. This concern is stronger sHI! 
if the opi-In {:overs profilmg (option 3), and not just payor/payee'inibnnation (option 2). Because the 
distinction between opt·out and opt-in is 50 significant, we would need 10 be able to explain the 
discrepancy in policy appmaches. Aoother argument of inconsistency is based on the fact that the 
Administration's online privacy policy has been to support self-regullHion, whereas here, we propose 
financial privacy Icglslalion. 

There afe also algmnenls that our online and financial privacy policies: are !;onsistenl, as follows: Option l 
presents lite strongest argument jbr crnnpaHlhility, 11 provides for opt~ont choice in both industry sectors, 
I'm oplinn 2. ott!:! argtl1:te:)! is Ihat there an.: 1I0 similar tnmsacfions inlhe online wodd as the payoripayec 
IItl.nsactlnns Iltal would he covcred ill .he fixmcial pri\'acy proposal. Another a~gumen( is that lhe 
payor/pllyce lnfonnntloa:$ Ill.ost ~ll5i:ive and mClits gfCaler projection. as evidenced by Ihe speCial 
protect:o:l :hat A:tterican Expn:ss ilnd AOL provide V\}]\lIltarily for sl.eh information. For option 3. Ihc 
nrgnmcnt would be 11lat the Ad.:ui;lislrnllm) ::ulnp:s il vicw that finam::i;d proEling informntloll is Jllost 
scnS~lj\'e - like payol'/!~:lyec in!(;(Ill;1\iol\ -- ad Iilerdill C Hltrlts Ihe g::Cilttf, (Jpt~m protectio1l, Filially, 1'01' 
all cpt j01l5, current ~:lW ulld ihe AdministraIiOl;'s pi ()pnS~1 I would :::CU( fl p:1ymer.t ,~Ct(JlIot or mln;r 
"nl1nl1ci~l !lll1:1!UfC" ;lctivity II\<: samt \d,(:l:I1:1 it is \:ol\d~le,ed '1Il·1iJ:c or (111 ""peL 
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3. 	 Would announcing Ihis legislative proposaL, fir the addition of 1m opt-in for pay~clpayor 
information, harm our prospeds for completing nt:got!ations with the EU on tbe "safe 
harbor"? 

At the first Principals' meeting, the Working Gmup was asked how the proposal overall, and a possible 
opt-in for P'lyodP'lyee infonnatioll, would affect the safe harbor talks with 'he Eurnpean Union (EU), The 
Worldn!; Group has tcntatlvely concluded thaI., while Ihe priv.ncy package as a whole could have an effect 
on negotialions with (he EU, the addition of an Opl-in for payee~pa)'or infonnation or for profiles probably 
will not change the course of !hose discussions, whnlevt:r they may be, significantly. 

Thc rno::t significant pafts of the Admi!lisEnHtotl'S proposal from a safe haroor perspective ate those dealing 
with <Irfiliate sharing .and access. Adminhmntion officials negoti!!.ting the safe harbor have envisioned (or 
some lime that financial services firms would need to comply with OLBA as well as affiliate sharing and 
access rules in order to hllve safe harbor benefits. With the release Mthis new privacy propQSllI, we would 
better align our position regarding the pmtections required domestieaity with the protections Ihn! we s<lid 
were required for adequacy under the safe harbor. This is consistent with the position thaI U $. officials 
took 10 EU negotiations in March. We should understand, however, that the industry will likely objccllo 
new requirements on affiliate sharing and ac<:ess for both domestic:: legislation .and safe harbor purposes, 

Regarding the proposals to require opt·in before sharing payor/payee infonnatton and profiles. no similar 
opt~in is required in the EU. Under the EU Data Dircttive, opt-out is generally required before marketing 
uses. Opt-Ill is required for (:ertain sensitive information, such as medicat, ethnicity, and union membership 
data. But financial infonnation is not considered sensitive under the Directive. We are nol aware ofany 
spedaillrivacy rules in the EU that are focused on the sorts of fmaneial payments that may be covered by 
our npt-in proposal. 

4. 	 Would our priva(:y proposal prevent financial (!Ilngillmeratcs from achieving tbe synergies 
which the Administration and others argued would flow from breaking down Glass~Ste.agall 
barriers between banking, sec-urilies. and insurance? Was information sharing a key 
clement oJ those benefits? 

While financial services finns may have Soughl modemiZlltion legislation, ot least ill pan, in order to make 
il easier to benefit from information sh(lring wilhin financial conglomerates, this was not their primary 
argument on its behalf. No.f was it a major focus of Administration a'!,'Umetlts, where we emphasized 
cremer choice fOf consumers, farmers. and smal! businesses. We also said that modernizalion should rcsuH 
in lowel' C{lsts to consumers as more financial service providers compete fen customers. and that it should 
improve' access for under-served consumers by encouraging new competitors to. find profitable 
opportumties in previously ovefioo.ked markets,4 Iiowever, III an October 5, 1999 speech Secretary 
Summers spedHcaUy mentioned the 100p0l1.nm:e syoergies and infomla!ion sharbg in financio! 
modernization tegisltltion til connection with the need for gre:ller privacy protections. He sllid: 

"Financial privllcy has gained much greater prominence as an i$$ue stllee the last Congress, Much 
of the henefit of' fin(lucia\ modemization is synergy. and part of t»at synergy is derived from the 
sliariHg of infm mution (:(l1l1 developing innovative products to relieving customers of the bUl(\(,1l 
(Ifreilliroducing thCJ':lselves to an institution cl1.d; time Ih{:y do bosiness. N<me!hekss, revelations 
abou! financiul .~crvicc 1mb "try pnlc!ices huvc come as a shock In policy makers nmlm:my 
consu:ucrs, who Ihmlglll that financial services firm;; preserve the cO!lfidentllllily of pcrsunal 
customer infor!1l;ll;O:L Our challenge :s 10 prn:ed the privucy (lj' consumer" while preservin!; the 
hellent~ ():~[o;npc:rtiol) and i:Il::lVa!ioll." 

4 We dH:ckctllhc )997 Ruhin and I bwkc tcstimullY before lIullse Banking and l!<HlSe Cml1merce (alld the 
Exchequer specdh and Key Points of the ']'rc3su:y phm released in May '(7), as wdlas 19'JR >Ind 1999 
Senate lind House tcstimor:y, and could find lK! refcu:m:cS lo cross markeling or syncrgy ocnci'1ts, 
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Regardler.s of which option is selected, we believe that ('ur plan strikes the right balance. While an opt-in 
requirement would provide greater protection [Of the most sensitive financial information, we would allow 
imandai institutions to relieve their customers of lhe burden of needing to provide the same information to 
mU!liple affiliates. The Administration's proposal would expressly exempt sharing of in forma lion with 
affiliates "in order to faciliiate customer service, such as maintenance and operation of consolidated 
customer call centers or the use of consaliciatcd customer accounl statements, other than for marketing 
purpuses," 

$, Privacy in H:mkrtlplcy: Revised Rec{Jfl1lUendatioll 

We continue to recommend that !he Pre~ltdcnt annouace that he bas directed DOJ, Treasury, and OMB to 
complete a study of privacy and access issues in bankruptcy dala before the end of the year. We also 
believe we should continue to work to eliminate provisions harmful to privacy in !he carrenl House and 
Senate bankruptcy blUs. However, we are withdrawing the recommendation that we announce one 
substantive new provision now, ill part of (be broader financial p~ivacy package. ThefC are too mnny 
questions that \Ve need the study 10 resolve before we can feel confldent in the policy proposaL 
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APPENDIX 

SECTION 102. LIMITATION ON PAYOR AND PAYEE PROFILING 

S(:I:liol'l 502(b) of the GrllflUl1wLeach-Bliley Act (15 t;.S.C, 6802{b)} is atnended to read 3$ follows: 

"(b) DmCLOstJRE OF PAYEEANI1 p",VOR INFORMATION·" 

'-{l) NOTICE ANI) Orr IN.-Notwithstanding subsection (ll), if a financial institution provides a 

SCI vic;} to a consumer through which lhe :;onsumcr :nakes or rICccives pllymctlls or transfers by check, 

debit card, credil enId, or other payment mechanism, the financial institution shall no! dIsclose to an 

afftHate or a nonaffiliated !hiI'd party­

(A) the identity of any person or entity (0 whom a consumer has made, or from whom a 

consumer has received, a payment Of transfer by check, debit card, credil card, or other payment 

I:lccbaoisnt; 

!(H) information about a consumer derived frum Ihe infurmation described in 

pllragraph (A};I or 

"(C) the goods 01 services for which such payment or Imllsfcr was mado, 

"(2) EXCEPTIONS,­

:'(A) A financial mslilUlion m:iy disclose the infonnation desclibed in paragraph (1) to an 

affiliate or a nonaffiliated third party if such financial instimlion­

"{I) has provided to Ihe consumer a notice thai complies with sec[ion 503; and 

"(Ii} has obtained from the COllsutn;.!r affton'Hive consent to sHch disclosure and sHch 

consent has not been withdrawll, 

"(BJ This subsection shall n"l prevent a Enancial imnitution from disclosing the 

iofortl1::lIion described ill paragraph {l) to nil affiliate 0:' a nonaffilialed (bird pany for the 

purposes described ill subsections (O() 1. (2). 0), (5 j, (7), (8), {'J), or (10),", 
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.Apl i: 27. 2000 

MEMOItA~nUM 

TO: NEe PRINCIPALS 

CC' SALLY KArLEN 
DAvm BElEn 

FROM, FINANCIAL I'RIVACY WORKfNC CROut' 

RE; FINAL lSSUES ON FINANCIAL I'RJVACY 

We urgently solicit your views on two remaining issues: (I) whether we should describe the tmnow opt-in 
proposal as involving "personal spending profiling" Or use another term (see options Ix:low): and (2} 
whether to include an additional provision that would preclude sharing transaction:!l informatiOll or 
characteristics derived therefrom involving especially sensitive iSSlleb (e.!h sexual orientation, religion, 
political views). 'We also attach the final legislative language that we have developed f.or the opt~irl 
proposaL We ask thot each o/y(}U s/torf! your rcuelion 10 clris memo wilk ),ollr swJJimmcdlalely (ur 
contact Sarah Rosen Wdl1e11 directly ar 456-5386). We will cumjNlre mHe.~ and dl:tt'rmiue Ivherhcr or IlOt 
a principals' phtJne coil should be scheduledIvr this evening. 

I. USE OF THE TERM "I'ROFILING" 

Principals discussed on Monday whether to use the word "profile" in describing whal is covered 
under the new opt~in provision for spending or earning infonnation. including the list of purchases made 
via credit card, debit card. and similar payments mechanisms or chamcteristics derived thetefroln. During 
the call, we agreed to try !he word "profile" with limiting adjectives. StatThas agreed thaI "personal 
spending" is the best modifier to describe what is covered (although techoically sources or income are also 
cnvered), as in "requiring an opt in for persona! spending profiles or portmits." (Sluff have agreed on 
legislative language that does not include this tenn. (See III bel(}w.) The only question is how we descnbe 
what the language does.) 

In the <:all, we also agreed to discuss the issue with the Commerce I)e~r!me:li, which has the lead 
on Internet Pr!V<lcy, where "online profiling" has become tI term of nrt for t!'.e IJctivllY ofC()mralllcs like 
Doubl<:Click. OJmmcrc<: is s~:.:king a "robust opt-out" father :hall ··(l;>I~il\" Ihq~\,! linns. Cot)ul1erce.:, 
through General Counsel Andy Pincus, strongly prefers 1101 to use the wo-rd "profiling." for reason;: 
described below. (The best aircrnalives we could come ~lP with ~rc "persollal spending hnhlts" or "perrol1al 
spenu1I1g portraits. ") Duvid Beier and Sully Kutzell agree wiih COl!l:llel 0;1:, and l'e!l,!l' Swire kans m the.: 
same direction. Treasury has expressed a preference for using ·'profilc "but could live either way. Snrah 
Rosen Warlcll, and Tom Kalil bdieve that we can manage Ihe rerd problems raised by using Ilte term 
"pm!1ling" if we arc cxccptionu!ly cureful alld clear III thc bac~gl\l\H:d paper thul 'We !:live 1'1 tll.., pIC:';;;, llill. 
groups, aad industry. We seek final guidance from Principals. 

In silNt, the problem is that (he :L':rm "'profile" :$ ;p~d til dewl it>:; 111;; praclic..:: we seek (0 h11l1t 
(sharing info or characteristics ofa spedl1c person} bat also used (!J describe practices we do no! wani to 
affect (sharing lists of people that lmve ~peclfic cluuac{cnslicsl. Thlls, 1he lise oi" ':Ulother. less wdl·knl)w!1 
term lnighf kad to mistlnderslanding. ofwhlll v/e ,Ire !rY:llg 10 d;,: b(lll1se \,flhe hroadet (ellll eml!t! abo 
lead 10 the conclusion lnat our proposal does more than i1 does. The latter pwblcm nmld leud to problems 
when we suhsequently annonnce the self-regulation agreement with the o!l~lloe [)u!lbh:cllck~ljkc industry 
und peo?le argue tha: we have already sa:t! tb, "np!~in" is ;\PPfOP: 1<11(: fM "Ill nliling. " itlWU.I'1iIlKiy. !mtH 



/(orell. TranumfUlm «lItl LON!lfnlkclli ffwu;;11t thnr most AJJh'rlows I/n //lIt liJ/fJW wliat "pmjiJil/)(' is (11111 
pr('jerreti fire term "per.wu>a/ sJ1t.'lIdittg Itnhils . .. 

The case for "personal spending profiles": 

• 	 The word "prot1k" has ;,>olilical reSOllllllce amlbls been wide1y used in privacy dcbu!t;s" 

• 	 Legislative passage is highly unlikely Ihis year. so- nuances arc less imporlam and the clari!j of our 
public message is more so. 

• 	 NOlle of the other availahk lerms is parlicukrly (olllpcllbg. Tn;asm Y ;;wl :', rtF 1t:lS!;!lt('C. think that 
iimlllcw! IJrms' opposition might be evcn gll!,ller If we fe'-lilire npl-!.l :hr iI vagm: :crm like: "personal 
;;pending patterns" which could be read ttl mean mformation Hsed lor Ii;;" mal:ugemen: purposes (Eke 
unuma} spending that prompts a call 10 ensure the card was no! SlOk!)) or alber current industry 
pra(.tices. 

The case for ''perso:lal.spcncing habits" or "per~onal spc'nding ponmits"~ 

• 	 Several oClhe staff who also wmk on Internet privacy, and especially on Ihe DoubleClick industry 
is.'ales, have had lhe same negative reactl-ou to using "profile." The vuhlCrnbility will cOllie when the 
pre..'>S sa)'s: 'The AdmlnlSlralion now favors opl-in for pmmillg." We will be ex-posed inlhc ncar tcrm, 
when the Doublecllck industry privacy curle is announced in a couple uf WC;;){!1. '111al code will include 
a robust opt~out rather than opt-in. We will also be expo~d in Ihe long term 011 Inlemet privacy, when 
people ask why we favor opl~in for some profiling but oppo;>e any legislation f<'If profiling dOlle of web 
surfers. 

• 	 The best argument for us-ing Ihe term profiling is also the best reason not to uSe it Its political 
resonance siems from the public'& broader expectations awol tl\C word's meaning. 

• 	 Because our financial proposal covers only a subset of financial profiling (allowing, for instance, the 
American Express sruff'ers), privacy advocates wt[J criticize us for overwpromtsmg. 

• 	 !3e~:am~c imhlstry engages in some form of proming in a Wide v:lfiety of scnitl!}s, trom credit card 
stuffers to telemarketing activities to e·merchants studying browsing p:.lttClns, many parI!> oj' industry 
may rellCt negatively 10 the broad~sounding announcement ofreq(liting opt-in fOf personal spt."llding 
profiling. 

II. PHOTECTION FOR ESPECIALLY SE~SITfVE [~FOltMI\TION 

In the Principals' discussion on Monday nig;n. S-:af!, wa" asked lu ([1':111 an uplion (or requiring opt­
in {Qr a bun Oil} sharing or profiling based on esp<:ci.ally s:;!f!"iti"c infOlll13limt. We provide belmv pros and 
cons for inclusion or such. language; bowever • .\Ia.fJan·,mtmimillt.\ ill n'clIIlIlJlt'lltliJfJ[!!.!!.! #1 illdllne the 
Jittl"i,~iml ill tile Jwckagl! for {he reasolls set forth Itd,,!!,­

Staff's inuial droll of:!)!;; provisian would ltxjui.c "pI in }{)I'. "uny 1;;;: or Il:'ofth: that tlklltilles th:: 
consumer by w 

(I) race; 
(2) religious affHinliQn; 
(3) sexual oriematiO!}; 
(4) plllitical ::fnlianon; ()j' 
(5) medical condition," 



Other candidates for inclusion might im::lwk. color. national Ol igin. St"X or mariwl st;)tus, ur 
handicappetl StDiU$. Ali for the othe, perwual Enandal pwt1ling, llothing wUlIld "prcwnt a financlDI 
instihlli"a ftOm transmitting iadlvidwllizcd infoI1Ha!!OH in (If(!:!: to identify the cHstnun:r lin an ,li:\grcgalc 
marketing list" 

The analogous language in the EqHal Cledil Op)Jortunily Act slates thai "it shall be unlawft:! for 
!lny credilor 10 discriminate against any applicam, with res~c! to any aspect of n credh lransac1i.(}o~· (l) Oil 

the basis Qf race, color. religion, national origin, sex or mnrilal status. or age." lf we decided to go further 
with this provIsir:n, we wnuld.need to COIlSUit with DOl. 

In favor of including the rrQvi'SiQIl: 

{I) The law con[ul1tS olli<:r anti·discr:minaliun s!alulcS l!Jjl $',;1 vc as ;:nak,!p:s for th:s sur[ of Ii:llil 
on profiling. Categorizing ind:Vlduals by group SlllWS sllch as fa.;e is !iosions and !-egal rules .;an deter thl! 
bad actors, 

{2) The anti·discrimination categories are Iraditiona! categories fordefining "sensitive" 
informlltion. Bect\use we have generally sought to have stricter pnvacy rules fo: ~sensltive" data, these 
ca1egoTit~s are natural oneS tQ consider including. . 

(3) 111is Administration strongly opposes discriminalion, ami Ihis provisio:l w{)uld send that 
message in a context where it would be hard for companies 10 ddend Iheir prilctices if they in fact wen: 
marketing based 00 the pmhibiled categories. 

Against including the provision: 

Although it is theoretically attractive to limit these sorts of noxious uses of information, arguments 
agamst doing so include: 

(I) Some of the categories in traditional antidiscrimination statutes are widely used and accepted 
in the marketing context. For instance, marketing lists may target either men or women, Age is llsed for 
many marketing uses (would you want to receive the promotions received by 11 teenager'!). Marital status 
and similar household information can be relevant for many marketing campaigns. The list used for ECOA 
may thus be over-inclusive. 

(2) The list of categories used for nCOA may also be umler.inclusivc. Some especially scnsitivc 
information from a checking account m:1y indude political aflllimi(}11 <lnd sexu<ll O! iemntton. These 
categories have: not usually been included in antidiscrimination legisL:nion, am) their mdusioll here may 
draw a good deal of attention to this provision. 

(3) Pm much uflhe rnoslll()xio\ls behavior. somc othcr !aw will probably uft::n ~ovc:r the actiVIty, 
s\lch as ECOA Of the prohib~ions Oil discrimination in fanning. C'ontmclS. 

(4) 'l1u: erfect of Ibis prohibition may nWSl heavily fan on lit::: most hel1igl: \JS<.:S ofS\H.:l1 dala, such 
(l:S malketing ofprodllcts thai would be ofpartkular (nleres; 10 memhers of a g!Oll;1. Opting in to such llSes 
!n:!)' bc t:.nlikcly Oec:mse it would seem to he volnnteering :0 be ,he vict:m of (li!.crimina!lon. even if the 
uses arc cc:ol1()mically bcncfic:ul. 

(51 Several people hjve eX:)fes~cd \!On:er:1S th:!! :th.:Ju:hng the :1r.ti(liM:timir.i11i'ln !"liguugc tonkl 
dist!';)ct attcntlOli :JWiJY from the p:'ivacy J~pects uf!ill: t:;\l~1\1sd <md :nto tl::: d;rren':I:t (\11':11<, oj civil :igh!s 
legis.lmion. 



Jltdutk fl pnH'i.\irm limiting any fist ()r prtifilr thul itlrutijie..: 
the Ctllf!fWIf!r by the jollowing cltaNlrtnixtic II.I.\''!' 1'1JOS1;' 
rou WANT COVElWl)j: 

III. FINAL LANGUAGE FOR OPT~Il'i rROI'OSAL 

The working group has agreed thatlhe following bnguag.e best reneets the com:tpl j'(ll- which we urI' 
requiring opt-in; however, lawyers stil! need to integrate this language into the sectio!) that describes Ihe 
mechanism of opt-in, 

RESTRICTION ON THE 'I'HANSI'ER OF l'ICRSONAL SPENDING I'ROFILItS. 

(a) I f a tinUT:cial i:1$ti~u1ion provide~ a CO:)S~IIl~:.;r with paYS;lc:11 ~l'rvjces Ihrm:gll a check, tlekl 
card, credit card, or other simi:ar instllUllcllt, that :IlSl;tut:on shall no" un:cS$ the "Ollsumer 
a:firmatlvely consenls (opts. in;, tl al:slcr 10 ,my affiliate or n;;lllafflliatcd Ih:rd r:,afly·~ 

(I) un indlVwualized list of lh3t consumer's transactwlls or an indivIdualized description of 
that consumer's mterests, preferences, or other charnCterlsllcs: or 

(2) any such list or dcscrlplion constructed iJl reSpiJnse to an inqt!llY about a spedlie. !tamed 
indillidual; 

if the list or description is dcrived from informa:iOll collected in the COUlS!:: ;>f providing thai 
service. 

(b) Paragraph (a) shall not apply to the transfer of aggregate lists of COllsumers, consistent with 
[cross-reference the opt-in requirement]. 
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COMMENCEMENT ADDRESS AT EASTERN MICHIGAN VNIVERSITY 


DATE: April 3D, 2000 
TIME: 12:50 p.m. ­ 2:45 p.m. 
LOCATION: Ypsilanti, Michigan 
FROM: Gene Sperling 

I. PURPOSE 

To announce a new legislative proposal to strengthen further the financIal pnvacy of American 
consumers, 

II. BACKGR013ND 

Rapid changes in technology and the vast increases in access to infomlJtlon that they make 
possible arc enormously important to our future prosperity. but they also pose challenges to 
protectlng personal privacy. In the past, your administration has taken a nmnber ofsteps to 
e~ure that technological innovation does not undermine privacy: 

• 	 f!:lectronic Bill of Rights: In 1998 Vice President GDre announced an Electronic Bill of 
Rights, calling for private sector leadership where possible, legislation when llecessary, 
responsible government handling of personal information, and an informed public. 

• 	 Children's On~linc Privacy: The Administration worked with Congress to puss the Children's 
Online Privacy Protection Act of 1998. Rules ...Vent into effect this month to ensure that web sites 
aimed at children will not gather personal information except with the consent of the pnrents. . 

• 	 Medical Privacy: Last year, the Clinton-Gore Administration announced h[Sioric proposed rules 
that would legally guarantee the key privacy protections: notice of data lIses; consenl before 
records are used for non-medical purposes; patient access to records; proper security; ,U\d effective 
enforcement. Final niles will be issued later this year. 

• 	 Genetic Discrimination: In Fcbnlary, yotl issued an Executive Order that prohibits federal 
agencies from using genetic info~nalion i:l hieing ar:d promotlo:l, Yuu also calk"(loJllhc Congress 
to cnsure that these same rights apply 10 employees in :he priv:'Hc seelor and to individuals 
puxhasing health il:suranec. 



• 


• 	 Government Privacy: All Federal ;Igcncics now h~~vc privacy policies clearly posted on their w!..:o 
sites, and we are making privacy impact assessments a regular part orthe development of new 
government computer systems, 

The financial services industry has changed dramatically in recent years, due!o grea1er i~tegrallOn of 
banking, securities utld insurance Jirr.ls, new tccimologics !bat speed and expand access to 
infonnation, and growing reliance O!1 electronic payments sysh.:n:s (credit ennis, debil cards, and even 
so~cal!ed digital wallets, which are on-line accounts that pay for purcbases and bills) instead of cash, 
Such innovation bas hetped provide consumers with added convenience, lower prices, and more 
choices, 111e challenge is to take advantage of these benefils without threatening pl:ivacy. 

The proposal you announce today aims to protect the fillanciill privacy of American consumers, 
fulftlling the promise you made on November 12, 1999 when you signed historic ieglslatiol1 
modernizing the financial system. WhiIe that bill took significant steps to prol(.,"C: the privacy of 
financial transactions, you made dear that the protections were not strong cno~lgh and directed the 
NEC, Treasury Department, and Office of Management and Budge! \0 develop a new legislative 
proposaL 

That proposal - announced today and to be sent to Congress next week -- contains the following key 
elements: 

• 	 Consumer Choice: Consumers should have meaningful choice - the opportunity to opt-Ollt -­
before a financial services fim1 can share their private financial data with anyone. ust year's 
financial modernization legislation granted important rights to opt-out of information sales to 
teJemarketers find other unaffiliated ~rrns. Today's proposal extends those protections to 
information shared within financial conglomerates. The plan also closes an unnecessary exception 
for "joint marketing" from last year's bill.. We will preserve, however, financial firms' ability to 
share tbe information tbat they need to develop new products and manage their risks, subject to 
appropriate confidentiality and reuse limitations" 

• 	 Enhanced Protection fur Especially Sensitive Information: 

Affinnative Consent Before Shru:tng ~vlcdical Infolll1ation: A consumer applying for a toan or 
other financial product should not have to worry that the le:lder is making decisions bused on 
personal medical records received from an insurance JJ£lilhnc. The eliman-Gore plan wi;! 
assure Ihat companies would not guin any special access to ir:sl;rancc medical reco:-ds hy bei:ig 
pnn of a financial holding company. The consumer WOUld be: req~tircd to anin11!.nivcly COJlsont 
("opt-in") before any financial firm could receive medica! infbmHttiol: from a life insurance 
company or o~her amliate. 

Affirmative Consent for Personal Spcl:di.ng Jnrorl11a~.~ol1; Just as we do not expect 11 postal 
worker to read our mail, we do not expect a bank processmg Ollr checks or c;'i:Jit card 
payments to take our mos: sensitive financial information and share lhat information with 
othCTS. Under the Clin!on-Gore plan, a financial firm ',.'.'ill not be permitted to transfer 
individualized, personal spending habits (where we spend our mOllcy, where we cam our 
money, and what we buy) unless a customer arfimilltivc!y conscn:s. 

http:Spcl:di.ng
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• 	 The Right to Access and Correct As ll11anci;~1 cong:on:..::ratcs collect more and more data about 
us, it IS increasingly important that consumers have tbe ahility to review that mformalion and 
correct material errors, Expanding on a protection already provided for credit rcports, the Clinton­
Gore phm would allow a consumer to ensure that finns arc not deciding whether to offer them 
products or special services based on mistaken informat:on about their financiai status, 

III. PARTICIPANTS 

.e.re-Evcnt Briefing in A~.r Force One 

• 	 Maria Echaveste 
• 	 Gene Sperling 
• 	 Terry Edmonds 
• 	 Sarah Rosen Wartell, NEC 
• 	 Undersecretary Gary Gensler. Treasury 

• 	 YOI.' 

• 	Pwfessor Gary Evans 

• 	 Professor Glenda Kirkland 

• 	 Pn:sident William Shelton 

• 	 Secretary Slater 

IV. SEQUENCE OF EYEl'ITS 

• 	 YOU arrive al Convention Center in Ypsilanti 
• 	 President William Shelton of Eastel11 Michigan University greets you 
• 	 All proceed to a photo receiving lil:c of25 people located j~lst ofTs:agc 
• 	 When receiVing line is finished, Professor Gnry Evans amiOtlnCeS you and Sec, Slater 

io the Convention Center audience from of[<;l;Jge 

Audience: About 8,000 sl:H1cnts u;)d fundies, Besides ihe Administralion 
officials traveling with you from Wasbington, VIPs In the ulldicncc incluce 
fonncr Governor Blanchard and Mayor Dcnms Archcr of Detroit. 

• 	 Professor Glenda Kirklar.d sings the national M'.lhcm 
• 	 Prof. Evans makcs brief rC>1H1rks and introduces Pn:sidcnt Shelton 
• 	 President Shehon makes brief remarks .llld intruduces Sec Slater 
• 	 Sec. Slater makes briefremn:ks and introduces YOU 
• 	 YOl'_deliver remarks 
• 	 President Shelton confers lIpon you an boeorary degree in public service by placing ,1 

mt~dallion around your neck 



FINANCIAL PRIVACY J'ROI'OSAL 

QUESTIONS AND ANSWERS 
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Overall Message 

Timing and Pol~!ical Prospects 

1. 	 Why is financial privacy legislatioli needed now'! 
2. 	 Industry argues that we should wait and see how the privacy provisions of the 

Financial Modernization bill work. Those reguhltions ;,tre still under development. 
Why not wait and see'! 

3. 	 Senator Gramm lias made dear that legislation will not move this year? \Vhy does 
this proposal matter'! 

4. 	 Last year~s bill caned fOT a two-year Treasury Department study of information 
sharing between affiliated firms, yet the new proposal takes action on th(' issue 
befor~ the study is complete. Isn't this proposal premature'? 

Relationship to Financial Modernization Legislation (Gramm-Leach-Bliley) 

S. 	 Information sharing is one of the most powerful synergies driving affiliation 
between financial firms. Doesn't your privacy proposal undermine the very purpose 
of Financial Modernization that you so actively supported last year'! 

6. 	 \Vhat are the gaps in last year's Financial Modernization legislation that this 
proposal would fill? 

Relationship to Inter~.~t Privacy 

7. 	 Isn't the new financial privacy proposal inconsistent with the Administration's 
position on online privacy? Why are you prepared to legislate oJ)t-in for financial 
privacy, but only encourage "self-regulatory" opt·out for Internet privacy. 

8. 	 \Vould the proposalltandle financial information online and online any differently'! 
9. 	 The new proposal requires customer ~!::}n for de':icrilltions of personal spending 

hubits1 while the Administration hns slIpported 0JltMO~.~ for Internet priv<lcy. Ilow 
do you explain tbis difference? 

Relationsh.ip to EU Negotiations on a Safe Harbor 

10. 	 I-low will the Administration's new proposal affcct the safe harbor tnlks with the 
Eur,opean Union'! 

Questions About Proposal Details: 

1'. 	 Consul1ler Choice and Affiliate Slwril1g: \Vbat does the bill do to improve consumer 
choice'l Can firms share with affiliates withont consumer choice" 

http:Relationsh.ip
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12. 	 COII,mmer Access: Arc the access mId correction provisions really ncccssttl'y'! Don't 
exi!iting laws (liki.' the F:_ir Credit Reporting AcO .Hl4'quah'! 

13. 	 COllsumer Acce.',s: \Von't the new access ,'ules be burdensome for industry'! 
14. 	 Opt-Ill for Personal Spending lIahit,~': Why h ••s the Administnltion chosen to SUPllOrt 

opt-in for descriptions of personal spending habits'! 
15, 	 Op,-In for Personal Spending HabUH: Lust year's legislation ri;I\'C C'on~umc ..s the 

right to opt ont of hl\villg their fin'lUcial information shared with tirms thai were 
not anitiates of their financial instilution.llow dOL'S the 01>Hmt requirement work 
in conjunction with Ihe opt In l'equircmen1 for CSfH.!l'hllly sensitive fnformllfion? 

l6. 	 DIU-ill for Medical Ill/ormatioll.' How does the linmlcial privncy proJ)osal protect 
medical records within financial holding companies'! 

17. 	 Opt-ill for Metlical iufiJrmotifm: The sharing of medicnl records within holding 
companies was a contentious issue (;1St ye.lr during cunsiderntion of tbe financial 
modernization bill. The Administration opposed the medic:d privacy provisions in 
last year1s bill and they were dropped at your insistence'! \Vhat has changed? 

18. 	 Opt-in/or Metlical In/ormation: Docs this proposal mean that tbere is no Jonger any 
need for medical privacy legislation'! 

19. 	 Joint Marketing and Other Exc<!ptitms.' You say you are closing 1(01)itoles. \Vhich 
exceptions have you eliminated'! 

20. 	 Enforcement: How would this bill improve cnfQl'cemcni of financial privacy 
protections'! 

21. 	 Redisclosure alld Reuse: What effect would tlds"proposal have on the ability of 
autlwrized recipients of inrormation to reuse the inrormation for their own 
purposes? 

ll. 	 Preemption: How would tbis'prQPosal preempt 01' otherwise affect state )~w'r 

Comparison to Othcl' Bills 

23. 	 How does the Clintoli-Gore financh,1 privacy propositi differ from the other ma,jor 
privacy bills bcfore the Congress'! 

• 




Overall !\-tessage 

• 	 The Pn::sidcnt is ful!llling his \:ommltll1Cnt to press Congress 10 provide greater protections 
lor the fimmcial privacy of American consumers, lHI.: pledg.ed tu propose legislation as he 
signed last year's Financial Modernization bill nil" again in his Stale Or the Union.] 

• 	 The Pmsident believes that consumers should have thc right to control how {heir personal 
infonnation is used. 

• 	 The \:cnlral principal of the Clintofl~Gorc plan: the more sensitive the infol1nation, the greater 
the protections to ensure that consumer is in control, 

• 	 Public interest in pnvacy protection will only continue to ~row. The momentum is all one 
way. Those who assume the American people will wait fot protections they vicw as 
essential, do so at their periL 

http:pledg.ed


Timing and Political PrOSI)Ccts 

Question I: Why is financial pri\,<lcy legislation needed no",,-"! 

• 	 We mllst assure that cOII,mmers elm enjoy 'he substantial benefits ofteclll1%!.:y tlllll 
recent market changes with the Stll1le level ofconfidence in the jimlllcial ,\J'stem Ihal they 
had before. A II illtegral part ofmailltaillillg collsumer confidence i.\' IIlm'lIl11illillg 
adequate prillac)' protectioll. 

• 	 We are in the midst of three significant changes in the financial services sector: a 
technological revolution, industry consolidation and a move from cash to greater reliance on 
electronic transactions. These changes have brought greater choice, lower costs, and more 
efficient services. 

• 	 Last year's financial modernization legislation was an important first step toward ensuring 
that financial privacy keep pace with the rapid changes in the market place, However, as the 
President said when he signed the bill and later in the State of the Union, additional sleps arc 
needed. This bill fulfills his promise to put forward a new plan to provide assurance to 
consumers. 



Timing nnd Politie:.ll Prospects 

Question 2.: Industry ~\rgucs thM we should 'wait lind sec how Ihe privacy provisiuns of 
the Fin.mcial Modernization bill worlc Thusc rcgulations :u-e still under 
development. Why not wait and sec'! 

• 	 The Financial Modernization bill only took the lir:;t step. BtH we know Imlay wll<\t we need 
to give consumers' confidence in the financial system - control over bow tbeir infonnation is 
lIsed. 

• 	 It is clear thnt consumers need to huvt: the right 10 choose whether {heir information is shared 
with affiliated firms or third parties. There is no compelling reUSOll that choice should appJy 
in all uneven way as it docs today. 

• 	 Funher. the sensitivity of iniorm3tJOn about your detailed spending habits or medical care 
reqUires immediate action. Tlte pace ofledtnological adl'Ullce:<; - mul thlls lite pacc of 
informatioll sltaring - accelerates c1'cry daYI alld w.~ s/tould (u:1 to /Jrotecl the most 
sensitive illformation immedimely. 

• 	 Firms are just now really beginning to take advantage of the new opportunities to affiliate 
made possible under Ia,<;t year's bilL They will be building large data warehouses of 
intonnation about consumers in each of their affiliates. Isn't it better that the rules of' the 
road for such infonnation sharing is established now, before finns sink enonnous sums into 
systems (hat will need to be redesigned? 

• 	 Finally, last year's legislation contained inconsistencies and certain problematic provisions-­
targeted in this new proposal which the regulatory process has identified but cannot correct 
without further legislation. These problems need prompl attention to make the statute work 
effectively. 

http:Politie:.ll


Timing and JfQIHical Pl'ospects 

Qu(!stion 3: 	 Senator Gramm has made clear that legislation will noi move thi!i ycal"! 
\Vhy docs this proposal matter'! . 

• 	 Predictions about the fate of privacy legislation are made.l1 one's pertl. The public interest 
in this issue is only growing. Momentum for further legisl31Lon is mounting. The American 
people !n{\Y demand thut their Congress aets to protect their rimmci;d privacy. 

• 	 When the President first announced on May 4,1999. his support for legislation to adopt 
financial privacy protections, some said it would never happen then and that the Financial 
MO<lernization bill would contain n(.l privacy provisions; yet only months later, Congress 
passed and the President signed a bill that contained importam new protections - albeit only 
a first step. 

• 	 This President will be active until the last day of his Presidency working to meet the needs of 
Americans Hnti pressing Congress to do the right thing. With this new proposal, the 
President will help build n~Qment'Jm for legislation. 



Timing and Political Prospects 

Question 4: 	 Last ycar's bHl called for a tw()~ye'lr Treasury Department study of 
information sharing between :lffili:lted firms, yet the lIew proposal takcs 
action (Ill the issue before the study is complete. lsn~t this proposaJ 
premature'? 

• 	 Our wl)rk on the study has informcd this proposal. But \\'c know lhut the question or 
information sharing among affiliates needs to be addressed now and shouldll't wait. 

• 	 The ongoing study will address several issues relatcd In affiti<1~c sharing pfHc:iccs anti 
technologies, and wlll be extremely useful in infom:ing botl: lUtu;"C regulatory 
implementation, {Ind future legislative action on these jssuc~s. 

• 	 Although Congress gave Treasury 2 years to complete the study, we plan to conclude it this 
year, in order to hener information legislation and implementation of these proposals, 



Relationship to Financial Moderllizathm Legis.adall (Gt'.unm~Lcuch-Blilcy At't) 


Question 5: Information sharing is one of the most powerful synergies driving affiliation 

between financial firms. Doesn't your IJrinH.'Y proposal undermine the "ery 
purpose of FinanciaJ Modernizatiun Ihnt you su actively snpported last yell""! 

• 	 We believe that the benefits: of affiliutioa Jrc (lilly (;om;i:;t¢I:! with i:)(;r~u$!..:d prl vacy 
protection. 

• 	 Last year's modemizatiol1 bill allowed broad affiliation among financial companies. to 
increase efficiency in the industry, increase the choices available to consumers, and help 
institutions remain internationally competitive. 

• 	 Our firms wiH specifically be able to share infomltltiOIl to scrve their customers better 
through things like consolidated customer service cenlcrs ano nll~ilHlllC monthly statements. 

• 	 When 11 comes to choice, institutions will prove to custO!l~L:rs {llUI :hcy vdli usc (heir 
tnionnation approprintcly and tnlly for their bcncliL Wc bl.:llcl/c lltat o~lr proposal will not 
inhibit the operations or growth of our financial firms, and that the choice of how in!onnation 
should be handled rightfully belongs in the hands of consumers. 



Relationship !~..fiuauda~ i\1odernization I,cgishtUon (Gn\f~~.!!!.-t .{~u'.'h~~m_ey Act) 

Question {): 	 What are the gaps in last year's Financial Modernization legislation tbut this 
proposal ,,'ould till? 

• 	 This bill provides greater protection for cOlisumers, and greater certainty for financial 
institutions, by filling gaps and clarifying key Inconsistencies in the cxi-'lting statutc. 

• 	 Closing tile Joim Marketillg Loophole: Thls proposal closes the "joInt-marketing"' 
exception that would have allowed a finn to share a Jist without consumer choicc if they 
were jointly nmrkeiing products with another I1r11l." 

• 	 Earlier ,Votices: In addition, consumers would ge: priv3cy notices and cho~cc- earlier 
(upon application or request), so thut she could effectively companson shop on privacy 
policies, CUlTent law appears 10 only require that thcs~ be provided when a customer 
relationship is established. 

• 	 Eliminating Exceptions: Unnecessary special exceptions for ccnall1 financial institutions will 
be closed, This bill eliminates those special exemptions. and treats financialtllstitutions 
equally. 

• 	 Strengthelling Enforcement: The bill also strengthens enforcement authority. Under existing 
la~f, institutions that are not regulated by a financial (bank. insurance or securities) regulator 
are subject to FTC cnfon:ement. The bill strengthens the penalties that the FTC can seek and 
provides a "second set of eyes" for these firms, by granting new authority to State AUomeys 
GeneraL It would allow them to pursue actions in coordmation with the FTC against persons 
who violate the privacy laws and regulations under this bill. ' 

• 	 Limiting Reuse: Finally, current law docs not preclude those who are transferred information 
(without consumer choice) for authorized purposes from reusing the inConml1ion for their own 
profit. The proposal would close that gnp. 



RcJlltioushlp to Internet Prh'acy 

Question 7; 	 Is the new financia1 privacy proposal ('onsistent with the Administration's 
position on online privacy? 

• 	 Yes. The Administration's longstanding position has been iO encourage seJf-rcgul:ltory 
efforts by industry in the on-line world. We htlve also .cotlsislemly stated thot legal 
protections arc required for especially sensilive mformutlOll, such as medlcal, chtldren's OH­
Iinc, (u1I1 fifUmcial records. 

• 	 For medical records, this year will sec bistoric, linal rules that will legally guarantee key 
priVtlCY protections. 

• 	 When children go online, the new niles under the Children's Online Privacy Protection Act 
ensure that web sites must get verifiable parental conscm before the sites can gather 
children's personal information. 

• 	 For financial records, the President said, when signing the finnncia! modernizntion bill last 
November, thot the new law "takes significant steps to protect the privacy of our financial 
transactions." The President also said that the hill did not go far enough, and he promised to 
announce a new legislative proposat to complete the ·unfinished business. The proposal 
today, on~ enacted, would do JUSt that. 



J{clatiol1sf~ip 10 Internet 1)I'hrae), , 

Question 8: 	 Would the proposal handle Iin3ndnl iu.ormation online and online any 
differently? 

• 	 No. For these activities, the rules would apply identic'llly 10 online and offline behavior. For 
instance, the rules would apply in the same way to inlormation from a credit card purchase 
made in person or over the hHemct. 

.' As under current law, most of the financial privucy propostll would apply to -activities that an.: 
"financial in nature," The special opt-in bclhrc sharing dciui;cd descriptiollS or personal 
spending habits applies to any firm providing;1 payment $crV1CC (checking account, dehit 
curd. credit card. or digital wul!ct) \vhcthcr on~linc or off· tine, 



Relationship to Internet Privacy 

Question 9: 	 The new propos~1I requires customer opt-in for descriptions of personal 
spending habits, ,,'bUe the Administration hus supported opt-out for Internel 
privacy, How do you explain this differencc'! 

• 	 The Administration believes Hun the details of your spcnding habits is l:specially sensitive 
information and dcserves the more careful protection of the opt~i!l. The Administration also 
helieves that less sensitive marketing activities shmdd contimlc to be subject to an opt-out, 
both for financial institutions and fol' the on-line world generally. 

• 	 The President's proposal would apply an opt-out ror the slJaring of financial information in 
order to includc a customer on an aggregate ITImketing list. This sort of opt-out is consistent 
with Administration policy for ol1~linc commerce, where we have encouraged companies to 
provide at least an opt-out for sharing of customers' information. 

• 	 In both setlings where opt~Otlt is required, individuals nHlst have clear notice of how their 
infonnation will be used, as well us an effective choice to say no to uses of their information 
ofwhicb they do not approve. hl both settings. the infomiation is being used to provide an 
entire group of consumers with a service, in contrast 10 the especially worrisome practice or 
singling out individuals for special scrutiny based on examination of particularly sensitive 
information, . 



Question 10: 	 How will the Admiuistrationts new proposal affect tbe s'lfc b'lrhor talks with 
the European Lnion'? 

• 	 It shouldn't effect, those talks, The safe harbo; talks focus on consumers in Europe, whi Ie the 
focus of the proposed legislation would be on Amcricar: consumers. 

Background: 

In \1arch, tho U,S, Dcpa1'tmen1 ofColilmcrcc and the Eli~'opean C>clmissioll n;11101llH:cd "t 
"tent<:ltJVC agreemc:lt" on the safe harbor approach Cor all sectors except financial services, That 
tentative agreement will be considered by the Member States in laic May, with the intention that 
the agreement will be in piace for the US~EU Summit at the end of May. 

Because the rebTtll,:ttions under the financial modernization act arc !lot yet final, the EU and U,S. 
will continue working together with tbe goal ofbringing the benefils of the safe harbor to the 
tinancial sector Neither side anticipates problems with intemlptions in data Ilows while they 
continue their good faith efforts to resolve these issues. 

The Safe Harbor process wiH create 3 framework for transfers of personal d.llJ. from tho EU to 
Ule US. Companies that sign up for the safe harbor will be considered 10 have "adequate" 
privacy protections under European law. For such companies. agreeing to a set of common­
sense priv3!)Y principles will assure that trade 'can proceed free rrom the thr~at of data blockages. 
Eliminating this threat to trans-Atlantic trade means jobs for Americans. 

The safe harbor approach is also'a milestone for the Administration's approach to c;-commcrcc. 
The approach highlights the role of self-regulatory organizations on the Internet. Companies can 
agree to meet the' standards set by these seJf~regulatory groups, which we believe can greaUy 
reduce the need for cumbersome legal regulation of the Internet In this way. the privacy 
approach in the sufe harbor talks can serve as a model [or 11exlble approaches in other c­
commerce areas, including consumer protection in a gl08ul l!:tC:11Ct, 11) ~lddition. the safe h:lrbor 
talks arc an example ofconstructive action involVing the US and lhc. European Union on J. 
complex If[',de issuc. 



Questions About Proposal Details: Consumer Choice nnd Aftiliate Sharing 

Qucstlon 11: 	 '''Iml does the bill do to improve consumer choice'! Can linns sJwrc with 
affiliates \\'iihout cnmmmcr ('hoice'! 

• 	 Last year's lcgisimion granted impof't;mt rights to 01'1 nut of information sales to 
tclcmarketers and other unaffiliated finns ("third panies"), This proposal cXlcnds lhose 
protections to infonnation shared with "nffHiales" wilhin a financial conglomerate, 

• 	 Under currcnt law, these conglomerates Call inc!mlc evcrylhmg from a bank to a dala 
processor to a travel agency, Consumers dealing with one lim) wUllld no! reasonably expect 
that infonnation about them would be spread so widely" 

• 	 In addition, last year's legislation does not ensure lh~lt consumers will receive notice of a 
financial institution's privacy policies ;md practices early enough to make meaningful 
comparisons between institutions. 

• 	 In order to make comparison shopping easier, the proposal clarifies that consumers should be 
able to receive a firm's privacy pOlicy llpon request, or with un applicaHon for a product or 
service -- not just before they are about to sign on the dotted line. 



Q~.e!;tiQns ab,mt ,Proposal Details: Consumer At'cess 

Question )2: Are the neees!; and corrcction provisions t'cully Ut'l'cs.snt'y'! Don't existing 
laws (like the Fair Credit Reporting: At't) ath!tluatc'! 

• 	 With all the important infonnation about you (hat your financial finlls may collect, not 
merely from its. own records, but from afilliatcs .md third parties:, it is important thai 
consumers have the ability to know what thc finlls. know and ensure th'lt decisions aboHl 
what products to oCfer you and on what tenTlS arc not inlluellccd by incorrect informatiOlI. 

• 	 For example, if a bank learns from its insurance afljliatc th<lt, because of yonr driving record. 
you are in a high risk car insurance pool, and may choose 10 ~!Tcr yOl~ higber priced cl'cdil 
!lcrvlces as a result, you sbould have the ability lo know wbnt they kI:ow dllll make StlfG it is 
right. Similarly, banks may not report bounced checks 10 credit reporting agencies, but their 
credit card company may not offer you their best deal on credit card rates if they think you 
bounce checks" ffthat infonnation is wrong, you shDuld be able to correct it. 

• 	 Assuring individuals the right to see their iinancial records and correct mistakes will 
empower ordinary individuals and reduce the risk thHt import::mt mistakes will creep into the 
new holding companies' databases. 

• 	 The principle that individuals should have accC$s to important infoTIl1ation about themselves 
is buBt into American law and practice in many settings. The Privacy Act of 1974 ensures 
that Americans have access to infonnation held about them in federal government files. The 
right to access is incorporated in the well~known OEeD Privacy Guidelines, approved by the 
United States Government in 1980. as well as in the privacy practices the Administration has 
encouraged in the online setting. 

• 	 The law does provide some access and correction rights for financial records. When credit 
histories contain incomplete or inaccurate data, a persoll can be tumed down for a job or for, a 
mOt1gagc or other loan, For this rcason, {he Pair Credit Reporting Act or 1970 includes 
strong assurances: that individuals will he able to see their cr1::dit history and correct any 
mistakes. Howevcl', it does not cover all the inrormatlon lh:'lt a fina:lclal finn might gel nbo~11 
you from af1ill<ltes or other sources. 



Questions ahout ProposHI Details: Consumer Access 

Question 13: Won't the new access rules he burdensome for industry'! 

• 	 No. In many instances, financial services firms already provide detailed customer account 
statements that let consumers see their important records. Where financial services finns 
already provide effective access and correction, the new provision should not be burdensome. 

• 	 The provision also states that individuals will have access to their records that are reasonably 
availabk to the institution. Institutions will not have to disclose confidential commercial 
infonnation, will be able to recoup a reasonable fcc for providing access to a consumer's 
financial infom1ation, and will not have to create any new records. 



Questions About J'rol)osal Det:lils: Opt-In for Personal Spending Habits 

Question 14: 	 '''hy has the Administration chosen to sUJ)I)or1 opi~ill for descriptions uf 
personal spending h~ibits'! 

• 	 A central theme oCthe Administration's privacy policy is that more sensitive infoDl1ation 
should be treated more carefully. We believe thilt t!iC 1nfommtion inch.!(lcd in the dctailed 
descriptions of spending habits, such as a list of every purchase made 011 a person's creuit 
card, is truly sensitive infomJation, 

• 	 Consumers should be able'to usc a credit or debit card, or write ,I check, with confidence that 
their linancial instilmion will not release lhis detailed personal infon!wlion without cOlls:cn~, 
Similarly, -consumers should know that their list of purchases will not become n target for 
private investigators or others who want to use people's payment history as n datnbasc to 
search, 

• 	 Just as we don't expect a postal worker to read our mail. we don't expect a bank processing 
our checks to take our most sensitive financial inionnalion and Illcn sell H highly personal 
description of our personal spending habtts to Olttsiticrs for marketing, 

• 	 Consumers have little choice hut to rely on payment systems for their everyday lifc, It is 
hurd to carry out their household affairs without a checking account or credit or debit card. 

'. And these systems arc often the only w'uy to make a purchase ovcr the telephone or in the 
rapidly growing area ofon":linc comrt.lerce. As .Americans use these payment systems more 
and more, Americans should have confidence that their payment history will be treated 
confidentially. The price ofhaving a credit or debit card should not be to have every 
purchase made with that card available to outsiders unless the customer specifically requests 
otherwisc. 



Questions About J)rol)Osall)etail~.;.S)pt-II1 for Pcrson;\( Spending lIahHs 


Question 15: Last year's legislation g:t\'c consumers tilt· right to opt out of ha\'inj! theil' 

finHndallliformation slwred with Ilrms tlll.H were uol afliliatcs vI' their 
finUllcial institutioll. IIm\' docs tit" opt out rC<luit'CllIcllt work in conjunction 
with the opt in recluirclllcnt for c"pedally scnsitiw illfonmltion'! 

• 	 This bill extends the consumers' right to opt out to Include sharing among .affiliates. 

• 	 Before a financial finn can transfer an aggregate list of customers for marketing or other 
purposes, each consumer on the list will have hmi a chance to opr 0111 of having 
information about him included i:l1hc transfer. 

• 	 \Ve recognize. however, that some types of financial information arc rnme sensitive than 
others, 

• 	 This proposal would require consumc:'s to give affirmative consent (opt in) before a puyment 
service provider couid share a detailed description of personal spending habits with anyone-­
medical records held hy an insurance affiliate. for example, or infonnation about who we 
write our checks to or who writes 1hem to us, 

• 	 Just as we don1t expect a postal worker to read our mail, we don't expect a bank processing 
our checks to take our most}senshive financial inlbnnation and then sen a highly personal 
description of our personal spending habits to outsiders for marketing. 



Questiolls about PropoSiti Details; Ollt~in for Medical Information 

Question H:i: 	 How does the financi~tl pl'iVl.tcy IH'oposnl proh'ct medicilf records within 
financial holding COIllIHUlies'! 

• 	 TOt? proposal features strong protections lor the privacy or medical records within financial 
holdmg companies: 

• 	 First, for companies that are covered by lhe proposed m..:dlcal priv.!cy protections under 
the Health insurance Portabilily and Accountability Act, the entire range of strict medic:!l 
privacy provisions will apply. 

• 	 Second, fur life insurance, auto insurance, ami other companies (hut arc not covered by 
the proposed medical rules, the new proposal would require amnnalivc (opt in) consent 
before any health infonnation goes frol11 the company 10 an affilintc or outside company. 

• 	 Third, the proposal contains a new provision that would prevent cOlllPunics hudd!,': 
financial holding companies from gaining any advantage, in sharing medical infonnatioIl, 
from their placement in the holding company. The new provision would only allow 
sharing Dfmedical information, even with the opt-in. if the same infomlation is required 
of all customers, including those who do not have any othcr relationship with (he holding 
company. In this way. financial institutions would not gain any extra ability to share 
medical infonnation when the medical infonnation is held by their corpora1e affiliates. 



Questioos about Proposal Details: Opt-in for Medical Information: 

Question 17: 	 The shal'ing of medical records within holding comp:mics wm; a contentious 
issue lust yeur during consideration of till' Hn.mdal modernizution bin, The 
Adminb.tration opposed the medical prh'acy pro"isions in hlst year's hill lmd 
they w(!re dropped ilt your insistence'! \VhHt has changcd'! 

• 	 L;:ist yenr, the Administratlon was seriously concerned that the proposal on medical records 
would actually lower medical privacy protections in major ways. The President's proposal, 
ill sharp contmst. would assure that the strict medical pnvacy rulcs would have their full 
effect. 

• 	 In addition, lhe President's proposal adds important new protections for medical 
infonTIation within financial holding companies. El't!JI for ClJ111pllllies flwt liTe 
QUfsif/C 0f,IIe ly;:ope ulflw J"{JIJOse~IIJIlS Tulel" such liS life IIIltl aUf 0 imwrallL'C 
companies, medical information could be: shared with other companies only with 
affirmutive (opt in) consent, ~md companies would not gain any ~\dvanLage in sharing 
medical inronnation by being part ofa finuncial holding company. 



Questions about ProllOS;i( ~ctails: Ol)t~jn fOl' Medical Infornmtion: 

Question 18: 	 Does ibis proposal mean tllai there is no longer any lIeNI for medical ()J'ivltcy 
legishuion '? 

• 	 No! at all. Because of gaps in HHS's legislative authority, the Administration also strongly 
believes that we need to cnact comprehensive medical privm:y icgi$ltttio!rto supplem..:nt the 
protections of the HHS regulation. 

• 	 The President pronuscd in the State of the Union this year that the proposed medicul privacy 
rules would become final this year. At the annOllncement of the proposed medical rules, the 
President stated that they "represent un unprecedented step towmd putting Americans back in 
contml ofthdr own medical records." The President also, however, called for passage of fl 
comprehensive medical privacy law. He pointed out, for example, that <!only through 
legislation can we cover all paper records and all employers," 

• 	 The proposa.l tod<IY would address the specific issue orlimiting flows or persollal medical 
infonllation within financial holding companics. Additional legislation is needed to make 
sure that proper protcctions are in pl.aCtl for other uses ot'medicaJ in/ormation. 



Questions About Proposal Dct~,ils: Joint l\hrkcting lllld Other Excciltions 

Question 19: You say yon al'c closing loopholes'! \\'lIich exceptions have you eliminated'! 

• 	 First, we will dose thejoillt marketill;: (!xceptioll. Under last year's legislation, financial 
institutions ean share customer infornlation with other companies acting on their bellal f or 
engaged in joint marketing arrangements with them. Consumers have no control over these 
transfers of information about them. 

• 	 This specific "joint marketing" exception was to avoid disadvantaging smaller banks that 

contract out many services including marketing because they are not part of financial 

conglomerates and cannot, therefore,.rely on affiliate services. 


• 	 Secoud, we will level the playiugfielti between ujfilittt{!s tllltillOlUlfjiliates. Thercfore, there 
is no need for a special exception, particularly one that was not in fact narrowly targeted but 
undermined consumers' ability to prevent unwanted marketing. 

• 	 Third, we would eliminate special Cllrve-outs for arttliu iudllstries. Under this proposal, all 
financial firms will be treated equally. 



~St.i_OIlS lIbout 1).~:~I'0sal Details: Enforcement 


Question 10: How would this hill imprQve enforcement of f1mmdalllrivllCY protectiolls'! 


• 	 Clarijj' wilat arc violations: The proposal \\'ould dari ry the nature of violations by making 
clear that it is a violation oflaw for an institution to fail to live up to the privacy policy 
disclosures that it makes to conslimers. 

• 	 A second .\'el ofeyes (State tiCs): The bill provides authority for States Attorneys Geneml to 
enforce the privacy provisions with rcspet.:t to imuilHtions thaI are engaged in financia! 
activities, but arc 110; covered by a bank or other fmancial rcgulaioL These institutions 
currently come under the jurisdiction of the FTC, which has enforcement powers different 
from those of financial regulators. and does not have similar examinallon authority, Slates 
will now be able to coordmate with the FTC to improve enforccment ror these companies. 

• 	 Enhanced Pet1tlities: The bill authortzes the FTC to seek monetary penalties. Under current 
law, penalties can only be sought by the fTC for a second violmion. 

• 	 State AG Eu/orceme/tl ofPretext Calling: The b;ll gives the ~tltcs AGs simi tar ,IIJditlo:ml 
authority to help enforce anti-pretext calling provisions that aim to deter identity theft 

• 	 FTC Ruiemakiltg for Certai" Entities: It would give the FTC the same rule making 
authority under the Fair Credit Reporting Act·as to firms not covered by bank, insurance, or 
securities regulators: as those regulators obtained under last years legislation for those types 
offinns. 



Question 21. 'Vllut dfect would tbis proposal have 011 the abilit~· of authorized recipients 
of information to reuse the infonwltiol1 for their OWII IHlrjJOS("s'! 

• 	 Last year!s legislation allows third parties that receive ltlfonnation from a financial institution 
to trans1er the infomlation to others for pennitted purposes. However, tbey can reuse tbe 
infonnalion, including io do their own marketing, without limits. 

• 	 TIlis proposal would tighten the limits on a third party's ability i.O pass customer information 
along to another finH and extend the limits to apply \0 affiliates. It would also limit an 
affiliate's or third parly1s ~tbjlity to reuse infonnalion Ii receives nbo'J.l a CUSlOI1lcr for its own 
marketing purposes. 



Question 22: lIm\' would this proposHI prCCIU)H or OUtCI'\yisc aITed state law" 

• 	 The blll would not make any change in the preemption or state law. 

• 	 The inclusion o[,alliliatc opt-out, or course, would apply as ,1 new nationwide floor for 
consumer protection, as would the other protections included iii the hill. 



Comparison to Other nills 

Question 23: 	 I-low does the Clinton-Gore finnndallll'i\'aey l)rHI}ollal differ from the other 
major I}rivacy hills before the Congress" 

.. 	 Two other significant financial privacy bills have been introduced, one led by Senatol's 
Sarbanes and Leahy, the other by Representative Markey :tml Senators Shclhy ;)!ld Bryan, 
(Senator Shelby also has introduced another largeted hilL) 

.. 	 All are excellent efforts to provide leadership in this in:portant aretL \Vhilc we di ITer 011 

some details, \\'C applaud the leadership of these memhers, 

The SaI'bam~s/Lcahy bill (S. I 87)provitlcs for o"r~()ftl choice fOt' sbuJ'ing uf i:liormatt0!l tunong 
affiliated firms, and opt ilt choice for sharing with third/wrlies. Our bill also provides an opt out 
for all affiliate sharing. However. we offer an opt in for the sharing ofthe most sensitive 
information on an indi vidual's spending habits regardless of whether the sharing is with an 
affiliate or a third party. This provides stronger protectlons for this information than S. 187. 
The Clinton-Gore initiative also places an opt in restriction on the transfer of sensitive medica! 
infonnation among financial affiliates, again providing stronger !}rotcctioll, In addition, the 
Clinton-Gore plan also includes provisions - not found in the Sarbanes bill - that strengthen 
enforcement; address gaps in the protections in last year's financial modernization bill, such as 
the joint marketing exception; and cover a broader range of institutions and types of financial 
infomlation. 

The Markey/Shelby legislation (H.R. 3320), like the Clinton-Gore initialive and unlike the 
Sarbanes bill, builds on the protections in last year's financial modernization law, The central 
difference is that the Markey bill requires opt in consent for sharing with both affiliates and third 
parties. This approach could have the unfortunate effect of denying consumers too many of the 
benefits of information sharing. as few customers might make the effort to opt-in even when they 
have not objection to the nature ofsharing of certain less sensitivc infonn~ltion, The Clinton­
Gore approach focuses the higher opt~ln standard on the most scnsitive forms of informatloll, 
namely medical and detailed personal spending data. In other areas, the Clinton-Gore pacbgc 
addresses issues not fully covered by the Markey bill, such us placing stronger rc,o;trictlons 0:1 the 
rellse of informa~ion by those who receive it from linaac:,,!l institutions, UI!d ensuring thai 
consumers can "shop around" for the best privacy protcctions. 

The Shelby targeted legislation (S. -->: Shelhy's bill, bbelcd th;; "Freedom frum Behavioral 
Profiling Act of2000," would require opl-in for sh.uing detailed infommtion where you spend 
money and ror what and where you eam money" Despite its narne, it dOCSliot appear to cover 
descriptions of spending habils, 'Hi lhe Administration bill docs, hut that llWy he .1 lcchmcal 
drafting issue. 
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TH. WHITE HOUSE 

WASH!NG~ON 

May 5. 2000 

Ccp,,;:d~IEMORA:-;DUM FOR THE PRESWENT ':.\: 
51_'2. h,)y 

CC: 	 JOHN PODESTA ~ v...Or r-~ II 
',,-, '.,jFROM: 	 GENE B. SPERLING rcoJ t"', \-c.. 

SARAH ROSEN WARTELL 

RE: 	 BM,KRUPTCV LEGISLATION 

ISSUE PRESENTED: 

The NEC Bankruptcy Working Group has prepared a letter to the Congress setting fouh our 
derailed views on the House and Senate bankruptcy reform bi1ls, Both of these bilts passed by 
overwhelming margins, despite our threat to' veto the House bill and the important reservations 
we expressed about the Senate bUt Consumer groups continue to oppose these bills. Many 

. major editorial pages have been critical of both bilts. although most arc more favorable toward 
the Senate bitl. We expect some will oppose the fmal product. The letter to Congress would 
reiterate our previous statements: It again threatens to veto the House bill and says that the 
Senate bill better meets your principles, although we have some serious concerns, Despite the 
lengthy criticism of the biUs' provisions. the letter effectively signals that you are likely to sign 
the..fmal.legislatt6fflmtes& it contains the most noxious House~jsions~or Qrp~~ost of the 
£2!.1.s~_~ and debtor prot7Ctions achieved bX Senate Democrats, We seek your reaction to this 
strategy DeTore the letter is sellt 

VIEWS OF YOUR ADVISORS: 

All of your advisors support balanced bankruptcy refonn, All believe that the final bill will do 
SOme...gQQ coura 'ng personal res nsibili and lowenn c . card interest ra~es that are 
. so too ready to use and even abuse Chapter 7's bankruptcy 
9Jschartze. All ofyour advisors also agree ffii't. duetoan expensl 0 bying e ort by tge credit 
card industry. the final bill wililaok the balance we sought and will not demand similar 
responsibility from the credit card industry, ----- ­
~---

An important issue is whether or not the new rules! determining who should be required to go 
into Chapter 13 (which requires repayment ofwhat a fonnula says you can repay), are flexible 
enough to deal with specific cases ofhardship in unusu.at circumstances, The provisions we have 
pushed for ~ ultimately allowing the bankruptcy trustees and courts greater discretion - have 
been largely rejected. We have made reasonable progress in the biH in other areas; for examp~e,i. 
the billl?_~tects child support and alimony from com~n fr?~ c!.edit card debt in many cases 
and includes aafe haiter from the means t~t for below~median·income debtors, 
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Assuming Ihat Ihe final bi I1lhal comes to your desk is close 10 the Senate bill, all of your 
advisors agree that you should sign it, although for somewhat different reasons.-Jack Lew, 
Chuck Brain, and Gene Sperling believe that, while the final bill may be on the whole a nel 
minus. it is a relatively elose call, 'a.'1d not worth the political downside of a veto ovenide, Larry 
Summers believes Ihat a final bill relatively close to the Senate bill is a net plus and should be 
signed on the merit.s. Bllilkruptcy rcfoon, Larry argues. will have an impact similar to that of 
open trade: a few visible cases ofhardship. but a larger less visible benefit of lower interest rates 
for credit card borrowers. 

All orus feci that, w~ile it is unfortunate that we do not have a more balanced bill. if the final 
bin stays relatively close to the Senate bill, it would be bener to sign the bill with SOme 
reservations than to risk a veto override. For you to have any chance ofsustaining a veto, or 
even to make a strong public statement through an override, we would need to launch a high 
profile battle against a "paid-for" bankruptcy bill- a battle tnat would indirectly put us at odds 
with friends like Senators DaschJe and TomceUi, and al10w others to say we were walking away 
from our individual responsibility message, 

BACKGROUND: 

Last May, the House bill passed by • veto-proof margin of 313 to 108, A Democratic substitute 
that we crafted with Congressman Nadler received only 149,Votes and had no effect on our effort 
to give enough Democrats CQverto help us achieve a veto-sustaining margin. Key House 
Democratic, leaders, inchlding Represen1atives Martin Frost. Boh Menendez, and Patrick 
Kennedy supported the underlying bill and opposed the Nadler substitute, Minority Leader 
Gephardt opposed the bill, although he announced his position well after other Members' 
positions in support had settled, When we talked to Senate Democrats. we found few were 
interested in our substantive concerns and many were eager to see "a reform bill eMtted. Some 
were willing to press for changes and modest improvements were achieved as a result But few 
Senate Democrats were willing to oppose the legisiation despite its imbalances. As a result. an 
improVed but flawed bill passed the Senate by a vote of83-14, Democrats opposing the bill on 
bankruptcy grounds were Senalors Kennedy, Wellstone, Dodd, Feingold, Harkin. Reed, 
Sarbanes, Sehumer, Lautenberg, and Moynihan. (A few of the 14 opposed the bill forolher 
reasons,) , 

Although a foonal conference committee has not been named, Congress is now working to 
reconcile the Hous. and Senate bills, RepUblican and Democratic leadership expect to attach the 
bankruptcy provisions to a conference report on other legislation (perhaps Digital Signatures or 
Crop Insurance) in order to avoid procedural roadblocks placed by Senators Wellstone and 
Kennedy itl trying to force another Senate vote on a two-year minimum wage increase. 

The NEC working group drafted a letter to the informal conferees setting forth the 
Administration's detaHed views on various provisions of both bills. It reiterates your senior 
advisors' veto threat tbat we issued on the House version of the legislation last May" 
It describes the Senate bill as more balanced and doing a better job of meeting your principles. 
although it details serious concerns we have about some of the Senate bill's provisions. 
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In a few cases, the letter explains that the House language is actually better than the Senate 
approach. (The letter also reiterates the veto threat on a bill including the minimum wage, tax, 
and school voucher amendments that were attached to the biB by the Senate, but we expect those 
non-relevant provisions to be dropped.) (Copy of cover letter at Appendix A.) 

Your senior advisors believe that the relatively muted tone of this letter signa.ls that you are 
likely to sign the finalleglslation. albeit with reservations. The details in the letter provide 
helpful guidance to the Democratic negotiators attempting to improve the bill in con(erence. 
Unless we significantly mise the level ofour rhetoric now, your advlsors will likely recommend 
that you sign the final bill, unless it drops tne most visible improvement achieved by Senate 
Democrats or includes the most noxious aspects of the House bill, 

Appendix B is a more detailed summary of some of our substantive concerns with the House and 
'Senate aUIs. 

DECISION: ~ 
~roceedw~th Letter _____ Let's Discuss______ 
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APPENDIX A 
[Date] 

The Honorable Orrin G, Hatch 
Chairman 
Committee on the,Judkeat)' 
United Stales Senate 
Washington, D,C, 20510 

Dear Chairman Hatch: 

The Administration understands that, although conferees have not yet been named. your 
staff are discussing ways to reconcile the House and Semite versions ofH.R. 833, the Bankruptcy 
Reform Act. The attachment to this letter outlines the Administration's views on these two 
versions of the bin. As you and your staff develop an agreement on this bill. your consideration 
of these views would be appreciated, . 

The President supports balanced consumer bankruptcy reform that would encourage 
responsibility and reduce abuses of the bankruptcy system on the part of deb..,rs and creditors 
alike. To meet the test ofbalance, the bitt that emerges from conference should be consistent 
with the key principles set forth by the President, as described in the enclosure, The President 
was disappointed that the House once again failed to produce balanced bankruptcy legislation 

/'"' 	 that he could support. As we stated when H,R, 833 came to the House floor last apring, the 
Presldent's senior advisors would recommend that he veto the House bill if it were presented to 
him,_ The bankruptcy provisions ofthe Senate bill generally do. better job ofmeeting the 
President's principles, although the Administration has serious concerns about some provisions. 

The Administration notes that certain non~relevant amendments have been mcluded in 
the Senate version of the bill. The President has made clear on a number of occasions that he 
strongly supports an increase in the minimum wage ofSI over the next two years, However. as 
the Administration has stated previously, ifCongress sends him a bill delaying the intrease. 
repeating overtime protections for certain workers, adding costly and unnecessary tax cuts that 
threaten fiscal discipline and direct benefits away from working families, thwarting ongoing. 
efforts to enforce pension law, and including an objectionable private school voucher provision. 
he will veto it. 

Thank you for your consideration of the Administration*s views on these bills, We 
would be happy to discuss any of these concerns with you or your staff. 

Sincerely, 

Jacob 1. Lew· 

Enclosure . 


Identical letters sent to The Honorable Patrick], Leaby, 
The Honorable Henry 1. Hyde, and The Honorable John Conyers, Jr, 
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APPENDlXB 

SUBSTANTIVE CONCERNS WITH THE HOUSE AND SEN A TE BILLS 

Homestead Exemption: The Senate bill includes a $100,000 cap on the amount or home equity 
that states can allow dehtors to shield from their creditors. The House bill has 3 cap of 
$250,000, but allows a state to opt~out, effectively eviscerating the cap. We have argued that it 
is fundamentally unfair to ask moderate~income debtors to repay what they can, while wealthy 
debtors can shield their resources in expensive homes. Most expect that the Senate cap will be 
dropped in conference. although rhetoric on this Issue has the greatest potential to embarrass bill 
proponents, 

Credit Card Protections: Although the provisions in both bills are weak, the Senate is 
somewhat stronger. providing new disclosures on teaser rates and the impact of making on1y the 
minimum payment on the length of time one will be repaying debt. Senate Democrats, including 
the leading Democratic bill proponent Senator Torrecelli, say they wil1 oppose a conference 
report that further weakens these provisions, so the Senate provisions are likely to survive intact. 

Means Test for Chapter 7 Discbarge: Both bills use IRS tax collection guidelines to establish 
tests to dete.rrnine whether a debtor has the capacity to repay a portion oftheir debt under a 
Chapter 13 repayment plan, Ifso, filing for a Chapter 7 discharge is deemed abuse, The House 
test is very rigid; the Senate bHl has a bit more flexibility. We have argued unsuccessfully that 

""," 	 various changes are needed to build more discretion into the system to determine whether, in the 
debtor'S individual circumstances, Ihey really have the capacity to repay (like the IRS has when 
it used the guidelines for tax collection). We also sought less stringent thresholds and various' 
technical changes to prevent unfairness in the application ofthe test. Some provisions'from each 
bill are better, but neither bili woul9: address our fundamental concern. We expect a compromise 
with some ofthe better and worse features of each. 

Protection of Cblld Support and Alimony: In the last Congress, the Fi"t Lady wrote ofher 
concern with provisions that made additional credit card debt nondischargeabJe in bankruptcy, 
thus leaving it to compete with higher societal priorities that also are nondischargeable - ' 
especially payment of child support and alimony. In response, the bilPs proponents added 
numerous provisions to clarify that child support and alimony are the highest priority. We 
believe that these provisions will work in many cases to improve the payment of child support 
and alimony in bankruptcy~ however, in a small portion of cases after banknlptcy discharge, 
where then: is no court supervision of child support and alimony payments or wage garnishment. 
these credit card debts could crowd out child support or alimony, Our argument is very ,­
technical; rhetorically, they have neutralized our criticism, 

Debtor Protections Against Coercion: During bankruptcy, too many debtors are misled or 
tricked into agreeing to repay debts that they cannot afford and have a legal right to discharge. 
The Senate bill contains provisions that make it Significantly more difficult to mislead or 
deceive debtors who cannot afford to reaffinn their debts, although the provisions could be 
significantly improved to strengthen the hand ofdebtors seeking remedies when the bill's 
requirements are not observed. (Certain consumer groups actually oppose the stronger 
Senate provisions, even though they would prevent many more abusive reaffinnations. 
because they also may provide creditors with new legal arguments in defending litigation.) 

5 



• 


"5,'1.0 0 
The House bill has far weaker provisions and, most notably, a ban on class actions when seeking 
remedy for abuse of these requirements. We expect the class action ban to be dropped and the 
Senate provisions to be retained largely intact, but without the desired improvements. If the 
class action ban is retained, newfound opposition to the bill may arise. 

Clinic Violence: Recently, anti-abortion protesters have used personal bankruptcy to avoid 
penalties for violence against family planning clinics, some even strategically sending protestors 
who are judgment proof. Senator Schumer offered an amendment in the Senate that would make 
court-ordered and other debts resulting from such violence nondischargeable. We strongly 
supported the amendment. The Vice President was present in the Senate Chamber when they 
voted on the amendment to break a tie, ifneeded. To avoid embarrassment, Republicans urged 
their members to vote for the amendment and it passed by a vote of 80-17. The House has no 
comparable provision. In conference, they are expected to modify the amendment so that it 
covers debts from acts of violence generally, so they can avoid special protection for clinic 
violence debts. There may be technical flaws in their drafting of the broader amendment, so it 
will not protect all clinic-related debts. Abortion rights groups are not sure whether they want to 
fix these flaws, preferring to have the issue. If the Republicans drop the provision, Senate 
Democrats will likely rally; but if they simply broaden it to cover other violence, those eager to' 
vote for the bill will likely concur. 

Pension B(:nefit Protections: The Seriate bill also included a provision that would allow debtors 
to waive in advance bankruptcy protections for certain retirement assets (IRAs and non-ERISA 
plans). Senator Grassley had earlier offered a provision that would have capped the pension 
assets that debtors could shield from creditors in bankruptcy. but facing labor opposition to that 
he instead opted for this. We fear that those of limited means and sophistication could be 

·....~~ 	compelled (perhaps in the boilerplate of a credit card or loan application) to waive protections 
for the retirement assets. As awareness of this provision has grown, it has provoked a firestonn. 
We expe~t it to be modified or eliminated. 
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THE WHITE HOUSE 

WASHINGTON 

lun<22, 2000 , 

MEMORANDUM TO TIlE PRESIDENT 

FROM: GENE B. SPERLINGiSARAH ROSEN WARTELL 
, CHARLES BRAIN/JOEL WIGINTON 

SUBJECf: DECISION ON BANKRUPTCY REFORM LEGISLATION 

CC: IOHNPODESTA 

Senat.ar Lou bas advised Senator Dnscble that negotiations on banlauptey refoon legislation "'" 
!MIt. Tho Republicans agn:ed «> make some __iona ona couple oftha outstanding 
issues. but tha final.....,lution fai]$ «> add!<SS our """"""'" 00 tbree b:y issues y<>u no1od in your 

, _1eIW to tha CongresaUmol kodership: tha bomcsI<ad """"'I'lion discharge ofpeoalti<o for 
, violations ofclinio _laws, and an exemption from tha Pair Debt Collecdon Pntcticea hi 

(FDC\'A) for.beck collectDrs. These problems...,., 00 top oftha dissatistilctioa _ ofyour 
advisors fee!,wIth !be balance SI:nlck in the bill', other ~ Senator Dascblo bas aSked 
aboul your in=tions and believe. that a sb1mg. cleat ....sage fi:mn y<>u quickly oouId oobanoe 

..' the chances ofobtaining a ~ 1IlILTgin., 

, , Yo",1IlvIs_ """,,""ollll/y """" ..mend -111" ••nd ""oth,../dt4r to th. CD""... thlll: (1) 
, IndJc,rt". thlll111- wIII_ tile bill tlllII LotJ 4e3cdbt!d /l$ foud; (2) lIroag(y ImpIIa -111" will 
'/gil n. bIll_.ut""",lIRt. clinic _ prorlslom; (3) __u 111"" el,._ with th. 
_t"",o/utlo,. Dftll. check collector ond""",..uRd ls.u.. IUII til. luck ofbololl"" In til. 
""",,,,,,,,.,. ofth#: bill; bill (4) IIrgU til. Congr... to.flx til...problem:llllld ,.....111" ro,,,. to 
dOddli""'" to proceed 11th. clinic • .",.., Is",. Is __II. 

STATUS IN CONGRESS 

S....t<>r Dlscblc bclicml that the chances ofachieving 34 Dem""",tic votes "'" oobanoed by yOur 
,end0l&' .Ieir. strong veto message as soon as possible. However. it is not cer10In that a _ 
fIlISfaining marain can be obtained. Wln1e Dnscble would pcnwnaIly aupport the btl1 in ill cum:ct 
funn, if)'<lll ha'v!:. strong veto message ~ upon tha clinic ...... and cbcck collec«>r 
provmoos, Dnscble may staud withyou. Nonethel.... them is some risk, as we bavo """"" heard 
• <=hole ~oo that even 25 DemClOI'its arc willing to oppooe tha bill 

Senator TorriccIli, the lead DemOcratic sponsor of the legislatiim, also appears «> be inclined «>' 
aupportthabiU In ill eummt form. Torricelli's stall; howcver.1ll)IC$that ify"""","" out_. 
c1ear and slrOllg veto sta1enlent, tha Senator may sIlod with you against tha clinic ...... aud 
cbcck coI1ccrorprov!sions. 
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Eleveo Democratic Senalnrs were opposed t. the bill on rclevant grounds when it passed the 
Senate. stnator Durbin. who led the bip.rti.... effort last year and voted for the Senate bill. has 
determined that the final bill is unacceptable In him. regardless ofthe outcome oftheSCmnaining 
imIes. Senator Leahy. who voted for the Senate bill and has worked hard to ensure • fair 
process. believes that the clinic ICCess and the check oolleCtl>ri.....wing the balance against an 
already flawed product; he will vote against it in this form and_a veto. Senator 
Sebumer. who strongly opposes the bill. belie.es that the ~ access issue will mobilize others. 

Th.., ere fi.., to seven Dcmoaats,led by Senators Biden.l.hnson. Breaux. and kid ofNevada,
hO_. who wllllil:ely.upport the bill in whetever form it is presented to them. Senator 
Jeffords is the only Ropublicm who has publicly noted some concerns with the measure. 

11>= is little prospect for .","",ming the streng vcto-proofmargin of313 to 108 by which the 
House passed ita bill last May. M"""""". it i. bbly that tha Ropublicm!s will send whe!<:vcr 
vehicle they .... for the bmkruptcy bill to the H.... firs! to try to ptbet momentum. 

.ADMlNISTRAnON Al'l'.IlOAClt TO BANKJ!.UPTCYREFOllM. . 
We have sUd repeatedly thatyoo &U)lpOrt ba1aneed consUmer bankruptcy Iegislation.that would 
_responsibility andredllce abuses .Cthe banlaupIcy OYBmm on the part ofdeb_ and 
orcdito!s aliu. W. can eliminaICabuse witheut hurting those forced to tum to benkruptcy. the 
vast majOrity ofwhom .... faced with same ofthe hardest ~ that life bas to offer­
divorce. unemployment; flln.... and uninsured medical C<JICIlSCS. Although we should DOt 
eounti:nanee people usb!gbanhuptcy to """'P" hllis they can affotd to n:psy..... aIsD should not 
CII8<lI punitive legillation that plAces __Iebmi... be("", the people who rue fer 
baniruptcy as B l.ast reson. . 

T. suide C<mgreas in IIIiling the prop« hebmee, we hove oCt forth principles that should be met 
by "final bill. Mimyoftbese isnleI -.......tved on. bipartisan basis by Congressional stalf. 

•Otb<rs wac ~ as '\ncmbcr issue&.. lust Ibis week, 1.ott advised Dasablc ofthO 
Ropublioans' finBI offer on those isnleI and their plaa to move forward attacblng bankruptcylD 
the 1I<Ott available vehicle. 

. 
ASSESSMENT Ojl' NON-MEMIlER lSStlES 

In a Icttci to the inflmnaI.imf.....<inMay 12, Zooo.la.kl.ew set forthyour key principles. A 
detailed assessIIlCIlI ofthe "'-"lIation ofthcse issue. is in the!lltBCbed appcodix. 

In short. the finAl bm', p"lVuions ore closert. the Senate bili tlum the Bouse bill. buttbey de not 
inootporatc thl; balance that you mv. sought Thoy ..flee'. compromise b__ • Hoose bill 
that we thought badly ....sided and. better Senate bill about which .... &till bed significant 
concerns. While.n ofyour adviSOlS believed whon we wrote yoo on MAy S" thaI you should 
sign. bill close to the Senate bill. Ibis btll isa somcwbat oloser call. 

For example. our fundametllal 00=about Ib, rigidity ofthe means test in th, Senate bill WI1S 

not addressed. Moroo..... ehsagcs wcrc1lllde fiom the ScnatC,bill to shift. few more debtors out 
ofCIu!pter 7 and limit a bit tlJ.rtber the court's dl..",tion to determine whether a debtor bas the 
espllCity to "'Pay. Similarly. tlowed language from the Senate bill IllIITOWly limiting the firnily 
houschold goods that debtors can protcot ti:om creditor seizure ..... included in the fmal bill. 
While no one of these provisions alone merits your veto. OIIII1I11atiVOIy they ~ tmdesirabl. 
cbanges relative to the Senate bill 

,
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ASSESSMENT OF RESOLUTION OF MEJinlER ISSUES 

You wrote to Congressionalleadm an 1.,., 9" sellin, out yOllr concerns ahout five open member 
issues. Our assessment of the resolution of these issUel is below, In short. we believe two of 
tho•• is.ues ha"" b,,,,, resolved to oursatisfaction (j>ension cap '",d credit card disclosures. 
although Scnator Kennedy is having 1TOub1, getting confimlaticn of tho _greement on pension 
cap); one is.... has been resalved to tho ....faction of Icey Senate Dc:mocnts but nol to OllIli 
(hamestccd); and tho Republican ",solution of twa issues (clinic IICCCSS and chook collector 
exemption) is unacceptable to us and th, lead Democrats on tho.. issu<s. although some 
Dcmoomts would support the bill n"""thel..., -

PeJUions: "TI!e lIDo! bW mayellmlllate p"'tecll... ror r ....Dable retirement pensions that 
refIeI:t y.... of...trlbutloa.t by work......d their employ.n." 

The S..... bill inclodcd. noxious prIIYision that "ould have allowed creditors tD demancltho! 
debto.. waive ~ pretection lOr peosion ..sets as _ condition of reeeivinc credit That 
_dropped in ~ but S....1nr GrwIey insislCd 00 aome limit on oIhorwise unlimited 
pension _ abielded Iiom crtdilMl. bter Kmntdy was deeply concerned tho! mOh • cap 
woaIdtle1ld tho wrong message al>out_.m.gs. Moreover. seemingly large retlremeot 
~ do not..........,;Jy provide for extmVllpllt lifcslyles fotwml<= with increasingly long _ 

life cxpeclBnoi... A CompIomise ..... apparently reaahcd bet.wcm K=medY and Gnsolcy that 
cops oaly certain I\lAs, excluding _ ",ned o ..... 1iom cmployerpensioo p""",, at $1 
million. M_.tile court has di_ato waive tile cap in tile int<n:sls ofjustice, Senator 
KcnaedY is having diflieu!!y getting eonfitmation that tho Republi_will stickwith this 

, 	 agreement. qllun I> lUI 1Hdal14i.ng, /lilt ~ .."""__ tmiI cmuIstnt willi oar 
__In ""'''''__ " ,­I 

j 

_Credit Car. Dlsclo......' "TIle Boa! bDI may ""atealmporlurt cndIt card dhci<ls1Iro 
--provlslo .. tbat will blip ........ co....men Dndustand tba ImpU_ of tba debt they an 

lllcurdng," ­

The Seoate bill requires modest new credit card disclosuros. Consum... woaId be given bettor 
information about credit card ..,...., rates" md tile impact ofmaking oaly the minimum paymeot 
on tho length of time one would be repaying debt. Your leucr rcroned to _on effort by Senator 
Oranun to "".Iud. mmll hanks froni the prIIYisions' IeOPe. However. tho provisions IIUl'Vived 
without the exclusion. although for two ycors the Fcderalllesc:nIIo Bcard will b. ukcd to previda 
""""""'" with an 300 number for information about credit cords issued by smaller hanks - an 

. 	 800 number that larger bllllla wiU have to provide themselves, The Senot. WI', modest 
F. dl>cIo.un ,..,qidrem•.,.""'" bUJI .Jfecth<l,pres,wed. 	 ' 

Homestead: "Thellnal bm may not adequately add ..... the problem of wealthy debtors 
..llo .... overly broad homestead ...mptlo... to shleld ...ets from their credltors.· 

Sial< law allows debtors to """"'PI1iom the bankruptcy estate borne equity valued up tD specified 
homestoad exemption thresholds. Five SIa,"" (including Texai'and Florida) have unlimited 
homestoad ••emptions, effectlvely allowing wealihy debt<mI to ,hield millions in assets in 
valuable """",ions, while avoid n:paymentoftheir credi__ It...",. to us f\tndamentally unfair 
to uk low- and modemte-income debton to 00010 future income to repay all tile debta thallhey 
can, wbilcleaving loopholes thaI allow tho weallby to shield assets frOlll their "",<Ii""" 
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The final bill has. modest limitation on unlimited hom••1<1Ids to addms.buse by ihose who 
move to ...... wiih unlimited homestead exemptions within two years ofthe baokruptey ming. 
TklI do" fUJI lldil't!U lJur!unllamentallssue. Moreover. wealthy debtors often can usc 
baokruptey planning to postpone baokruptcy for two years while they qwdify fur the unlimi1td 
homestead ""emption. 

i ' 
Senator Kohl~ the ~ocratic Senate champion ofthls issue, is satisfied that this resolutiOn 
n:pres<:nU ,good lim atcp aod establishas III. principle 11m. some nationwide limitation on 
homestead """"'ptions is apptop! iate. (Kohl is undecided Wi:lcthor he win aupport or appose the 
overall bilt) Senator Leaby does not want to flank Senator Kohl on,;he left.n this issu•• Thus, 
ifyou take thi. issue to the public, you willlmvc only ICll1ll••mt baokruptcy·bill opponents b"ke 
Wellston<. Kennedy, aod Nadler joining you from Congtess. However, many editorial pages 
around the countJy have pressed ihis issue 1wd and would applaod your coo.om. 

Fair Debt Conectlon Practices Act: "The naal bID may lnel1lde III IlItI-colUlUDer provision 
eliminating ....d.g law prot~.DS agalnst inappropriate eonectlon practices when 
.~og !'rom people who bouoce a check.' 

Incoaference, Senator Hatch has iilsisted on an anti..,on" ...... provision (in noiihcr;he Ho"", or 
the Senate bnl) which would eUminate attmneys fcc.wanIs fm violations of the Fair Debt . 
cancct... PmcIiees Act, if ;he defendant is conecting bounced cIm<:b rather than other detiJulted 
debt. This is a.,..,..,.... provis'" _ il could give .heeI: colleoton de facto rein to 
intImidatc aod haraSs lowI:r·incomt deblors.1mowins !hot their finanoiaI position would i"""""lI 
them flom biring~ Ofial, the only effective ~of;he ohecI: collector provisions 
is class action litigltiDn, financed by firms _ ofthe potoetial fur attomeyaf.. awanU. 
SenatorTorricclll suggeaIcd a minor change, wbioh the Ilqmblieana aeeeplcd.1ha! HmIls 
attanIeya' feci to .....whcn:th. debtor....provo !hot1m or sheW.. i!'lenll!> debud. 
Seoaton Leaby ned SuImoes atgUC the! such. standard is impossible In pro.... Our 

1uml_ttIl___IU1t_~ , 
CUoIe A<eess: "Some In Congnss _object to ......onabl. provblo. that mald ...d 
d_ol!SlnJtcd ol>use of the baDla1!ptq J)'Stem. We...mot Io!erato aImslv. b...krtJpI<y 
IIIiIlgs ... avoid tile legal comequeuces .r.I.I ....... andalla." and haraumonl used 10 deny 

...... to legal b.alth sen\e..." 

The Senate bill included. Schumer amcndment to add=S the UDlOUIIced S!rategy ofd· 
abortion proteslooi using baokruptey to avoid penalties for viol""..qainst &mily planning 
clini.. i. violation ofthe Freedom ofAccess to Clinic Entrances Alll (FACE) aod its state 
eounterpariS. ;. We 8trongly supported the amendment The Vice President was in ihe Senate 
cbombt::r when-they voted to break. tic, ifnceded. To avoid cmbarrassm..~ the RepubUe811S 
enS1sted that tho amendment passed by • vote of SO-17. However, in cortfcre:nce, thoy 1m"" 
steadfilstly ",fUsed to inelode it or. comparablo measure. Their alll:t'rultivc, whioh they 1m•• 
unilaterally announced will b. in ihe final bil~ docs little boyoad cum:nt law. It pm:;ludes 
disc:l!arp ofolljedgements for acts of violence where balmvim was shown to be willfUl ned 
malicious. Advocacy groups argue 11m! few of the ",mal jnd~ apins!, or sctt10mCDlS 
reached with, defendants who harassed clinic patients include '."ftnding .fwl1U\il ned malicious 
balmvio•• M_,bmssmeot aod intimidation docs DOt .lwa)'li include vi....... Tllla. tho . 
f/nlll unIIut.,..1 TfflllutlDlf 4D.. not satisfy Dur ",,_emu. 
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This is the ba:des. issue for the Democrats who want to support the bill. Abortion right. groups 
are cn:rgiud. lfyw take. strong position, this is the issue mo" likely to rally Democrat> in 
opposition to the bill. Even Senator T.rric,lli ,!1!':r join you in opposing the bill if further cbanges 
&fC not made to this provision, although Senator Biden does: not believe this issue should bring 
dOW!! the entire bill ;' 

RECOMMENDATION 

Your advisors unanimously recommend that you send another letter indicaung that the 
Republicans' "r"",l" banlaupl<y bill is orn: that you would veto, neietter would note that Ibore 
has been Ill! a=:ptablc ..solution on pensions and ...dit cord disclosun:s, but that YO' bave 
con1iculng conc<ins about tha check collectot. homestead, and clinic access promi.... Special 
emphasis will be given to the clinic access issue. 110 that no one reading the letter would doubt 
you would vel<> soy bin without its sa~sfactolY ....lution. A reader should also he concerned 
that you might veto a bin that does not resolve the homestead and check collection issues to your 
satisfaction. but the letter will give urge the CongI<sa to fix these problems and give yo. 
sufticicnllatitudc to make the veto decirion later. n ... is. real risk that CongI<sa could resolve 
the cJinic access issue. leaving you with oAly a handful ofDem.ocratic Senators joining you in 
oppoSition to abill with the other provisions. 

DECISION 

1. Seud the Idler as proposed 

2. Let', dlstllSS 

.. 
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APPENDlX 

ASSESSMENT OF BANKRUPTCY BILL'S OTHER. PR.OVISIONS 


In a letter to the informal conferees on May 12, 2000, iack Lew ..!forth your key principles. 
Our assessment of the resolution ofthese issues is below. 

_ _ _ l ' 
Means Test, "Acee .. to Chapter 7 .hould ••t b. gov....ed by ... arbitrary ........ tesI, but 
by r.....abl. guldell... tlJat tab mIG Kcount IttdMdual <IreIunstaJI...." 

We bnvc IIl'JIUCd UIISUCl:CSSfuny that _ cbang..an: needed to build mo", discn:ti.. into lIIe 
sy_ to dctcnninc whether, in ~ debtor'. individual_... 1hey m.uy have tho 
capaci!)lto fCpI)', W. have also sought less stringent!ltn:sholds and _ technical cbanges to 
p!'OVlOtt lII1liIlIru:sI in ~appli<atiou oftho test. W. di<f _ ill pn:vcnting omdilOni from 
tilinS motillaa to challenge low-income dehtors' hanl:rupley filillp, but these below-mcdian 
iIlcomc deblOnl will be subjtet to tho bunt"", OfIlCW means test popetW01'k and _ scrutiny 
..... tbuug;h only a tiny !hction win have any capacity to repay their debt!. While ...me modest 
inlpro""".... .,.... made ill conf_1Itefinal bDI (like both UOIl$,IlIII1 S,MI. bl/b) d_ 

o 	~ tuIira> -1of.'" '''''''m.nlaI !'Onc...... 

During bankruptcy. too many debtors am misled or deCeived into agreeing to repay debts that 0 

they cllMot a1ford and ha"" • legal right to discharge. The tiuaI bill COIIIlIiIla provisions, based 
on III Administrotion pzoposal. thatmake il signifiC8llt!y.morc dlfficull to misl....J or tleociw 
debtors who _ a1ford to roalfi:rnlthcir debts. T. get .... pn>pOcaI iIleladed in tho Saute, ..... 

...... ­ bad to m>kI: spme aisniflCllIt compromises with tho omdit card industry that co.... ......."... 
advoeatea CO"'".,1. We oought Iilrtbcrimpmvcmen!s in confcrem:e bcllhey """,not made. 

, 
o 	

How...... !nlly off...i"" provisions from ll!e Heuse bill (that would __ .less 1lCIiona.. 
a n:medy fot...a.ting law violatioruo) were dropped. & a whole, your sta1fbeli<ve til... 0 

pl'lW/slolU "'" I!. au Imprtmunentfor conmmen QJIU atrTMt liz... 

hDprovlng CredIt Card Pracll....' "Boll> debton ~ orcdIton _ b. reqolred to b. 
rap_ble. Baumptey rcrOI1ll sbuald be1>alaaeed by Includlllg proYIsI.1II that addr... 
cmIIt........ pra_ tlJat may lead to bankruptcies.' 

& discussed in tho body ofthe memorandum, modest Dew omdit card disclo",," requ!renu:nts 
.,.... in.laded in the Saute. These largely survived in lact in the tiuaI bill. Consumers SIe given 
bc!U:< infomui'lioa aboutotedit card _ntes" and the impact ofmaking only the minimum 
payment oa tho lcnslh .Ctim. one would be ropayillg debt 0wNlI, ..ilk ... _ "',,,,, 
In/ormoalo. """14Iu1I',,,vI4ld 1110,.. dt4rly, th.."l'ro.IsIoIU tut: ... Im_elll • ..,. currml 
""., 

Non-dlsebameable Debts and "Cram Downs": "The goal ~f repaying credit.... _ be' 
balaaced with the .eed to protect ...lal priorities, nch .. 'Payment or,bUd IlIPpnrt, 
aDm.ny, and ta.... and to pres..... a ......lI1gfDl 0pp0rtuulty for a fresb staJ1.. 

, 
In tho last Congress. the First Lady wrote ofher concern will! provisions that nub additional 
creditoerd debt nondischargcnbl. in bo.nknlptcy. thus leaving it to compete with higher societal 
priorities that also am nondisehargcnbl. - especially payment ofchild support and alimony. 
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In ,espons" the bill', prop.nent,.),t\ the new ..t'gories of _dischargeable credit card debt, 
albeit somewhat narrower. but added provisions to clarify that child support and alimony arc the 
highest priority. These provisions will work in many (:aBCS to improve the payment ofchild 
support and alimony in bankruptcy; however, in a small portion ofcases aficr bankruptcy 

,dischorg<. these .ewoo.dischargeable credit card debts could crowd out child support or 
alimony. OUr argument is V<IY technical bowtV<r. Rhetorl~ thq h.... n<utra/JuJf'"' 
cId14 '1IfJPl"I- tdlI1I01l]l mtleIsnt. 

W. hiwe a similar """"""about provisions in the final bill thetwould give seoumi creditors 
lInJIl'""edented rigbls to ""lleet amounts in = of the value oftheir collateTal. (Cum:nt blws 
"cram. down" !heir eblim to the value of the security. Thus, ifa cor is worth Icss th.an the . 
amount originally borrowed, the claim is limited 10 the ear's value.) Since ..cored debt must be 
sa!islied ifth. coU.teTaI is to b. kept, collection ofother IOCietal priorities (like child support. 
alimony, and taxes) mighlalso .uifer a bit The bill also skews the distnbution of"""". debtor 
assets toward undersccured .,.ditors instead ofunsecured creditors (like credit card companies). 
The bitter firms support il ironic, but this was • political ,bargain they made with .... financing 
firms to win SenatorAbrabam', support. While the final bin is better th.an the House provisions, 
(IIlfftI1UIluM~COllum K'4J n(.tt Rddruted. 

~n to Ent!J or Rep,..,...talIoa III the _~PI01 Sffl!m: ":Inappropriate banien 
maid uot b. created to mt:f)' Into or effective rOJl""ftlltalloala the bankmptcy1)'Item.,. 

The Administration I1lIS been canccrncd aboUt infIclr.ible pn'bankruptoy filiag hurdles, including 
paperwork and COUIllICllng r<qUiremcttta and fees. We -.. also concerned about _ion 
requin:ments and sanction provisions that could deter attomC)l1l trom representing debtors or roi.se 
the costs oflCplcsen1atioa. The final bill waives fccs for Jow-income debtors, redUces 80m. of 
the paperwork requin:ments, and eliminates the most c:hiIlliig ~ents for debtors' attorneys. 
Whllo IuInfJy tJupl't1lliswlIII .... _Iiihave -til, ....tIo 001 h_ "'""118 Db}tctJo'" to tJu 
"""mln"rovlll",,,,, 
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