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June 15, 1866

MEMORANDUM TO JOHN PODESTA ,
FROM: SARAH ROSEN, NEC

RE: JUNE 187" FINANCIAL MODERNIZATION CONFERENCE CALL

Atfached please find an excellent memorandum from Treasury prepared for you as background
for this call. As the memorandum notes, the Administration’s primary cbjective for the call is to
make clear'that Seeretary Rubin’s departure witl not occasion  change in Admuinistration
pasition on CRA and choice in operating structure. However, privacy may be the topic {oromos
on the minds of the CEQs on the call.

Gene Speriing and Gary Gensler hosted a meeting of indusiry frade groups on Monday (o discuss
Financial Modemization, If that meeting is any gude, virtually ¢very question you get will be
about privacy. For that reason, | provide further background on this issue.

The President’s Proposals

On May 4, 1999, President Clinton announced a live-prong strategy for “Financial Privacy and
Consumer Frotection in the 21% Century,” The first prong wuas privacy, including three
legislative proposals.

+ Notice and Opt-Out Before Sharing with Affiliates or Third Parties. Although
consutners put great vatue on the privacy of their financia] records, our laws have not caught
up 1o technological developments that make it possible and potentisily profitable for
companies to share financial data in new ways, Current law does provide some privacy
protections: for example, the Fair Credit Reporting Act {FCRA) requires a form of notice and
opt-out before certain information about consumers (e.p., information provided on an nccournd
spplication} can be shared. But there arc no kinuts on the sharing of information about
consumers’ transactions {€.g., account balances, who they write checks to) within a financial
senglomerite, or even on the sale of that informmtion to a third panty. We support legislation
(o give consumiers control over the use snd sharing of ol their financial nformation.

» Limit Sharing of Medical Information within 1 Financial Conglomerate. Oneof
Amerecans” greatest privacy cencems invelves medical information. Yo, eross-industry
mergers and conselidation have given bunks unprecedented aceess (o conswmers’ medical
records. We support legislation requiring that medicad informution, such as that gathered
from life insurance records, oot be shared within financial sorviees conglomerates (..,
between banking and insurance affitiates) or with third partics, exeept for narrowly defined



purpoges. Conswmers who undergo physical exams 1o obiain wmsueance, {or example. should
1ot have to {ear that the information will be used to tower their credit card limits or deny
them smorigages.

» Give bank regunlators the autherity they need ts ensure compliance with existing
privacy protections. Currently, bank regulators may not exanune {or commliance with
existing privacy pratections, but nust wait for a conswmer coraplaint, Congress should give
regatiators broader anthority 1o nwonitor compliance. ' .

“Current Legislative Status of Privacy

Over the last few months, momentumn on privacy has built, The Senate bill contained a ban on
pretext calling but no new privacy protections, While Senuie Democrats, including Senator
Sarbanes, are avid proponents of privacy, they agreed that {urther progress on the issue could be
addressed separately. The Senate Banking Committee is holding a series of hearings on the issue
this month, '

The House Banking Commitiee reached bipartisan consensus on modest provisions — a ban on
sharing medical information within financial conglomerates (with imperfect language) and a
requirement of notice (but o choice) before sharing transactional information.

In the House Conmmmerce Committee, Democrats led by Representative Markey were not willing
to compronuse. [n a surpnsing turm of events, Republicans agreed (o an amendment during
mark-np that was effectively two of the President’s proposals: {1} i requires notice and opt-out
before transactional information can be shared with third parties or affiliates; and (2} it bans
sharing medical information within financial conglomerates.

Two events last week propelled the Republicans {o reverse their prior course of deflecting
privacy proposals: (11 Acting Comptrolier Hawke called bank privacy practices “seanyy™; and
(2} the Minnesota Attorney CGeneral filed a suit against 11,8, Bancorp alleging that its bank had
sold personal account information to telemarketers for a cut of the profits. The latier cvent
especiatly infuriated members, as bank lobbyisls had been telling then thal banks did net scli
information 1o third parties - only wanted to protect o for use by affilintes.

Administration Concerns With Commerce Committee Language

The Admiaistration does have a few concerns with the Commerce Commaitice’s privacy

langnage: ‘

» Enfoercement Autherity: The bill does not expand - as we recommended — bank regulator
ability to examine for compliance with privacy requiremients; and 1t gives sl rulemuking and
enforcement authority for the bill & the FTC — not to the bank aad sceurities regulators.



+ Coverage of Non-Regulated Financial Institutions: The bitl covers enty bank helding
companies — not non-bank financial institutions like finance or mortgage companies.
Fairness to regulated entities and consuner protection would recommiend expanding
COVErRge.

» Need For Possible Exceptions: There may be unintended consequences of the proposal if,
for examiple, 1t creates barriers 1o fraud detection or procossing ¢fficiency. We would be
witling to work with industry to better understand what exceplions, 1f any, nre necessary.

Administration Strategy on Privacy and Financial Modernization

it 1s too early to tell whether there will be any conflict between two Administration goals.
Treasury is implementing a carefully laid strategy to win support for the President’s posifion on
CRA and operating structure choice. The privacy 1ssue adds a new — and a5 yot unpredictablc -
variable. 1f possible, we also want to achieve a victoary for the President and consumers by
seeing Congress adopt the President’s privacy proposals.

Talking Points

During the Sperling/Gensler meeting with industry representatives, they pleaded for
Administration support for consideration of privacy outside the context of Financial
Modernization. Gene gave them no encouragement that we would help them stall on privacy,
nor did he say that we would insist on its inclusion; however, he was very effective making the
following points in response:

» The President kas clearly stated his policy objectives i the area of privacy.

e The momenium on this issue is geing only vne way; Congress seems increasingly likely
to address this issue quickly given its deep-rooted popalist appeal,

»  You can resist that momentum or yeu can try to work with us to determine hiow your
fegitimate “fechnical” concerns can be accomplished consistent with the President’s
stated policy objectives,

o That work will be time well spent; regardless of the vehicle Congress chooses to address
privacy. The issuc is not going to go away.

Attachment



BACKGROUND ON CRA ISSUES IN FINANCIAL MODERNIZATION
September 20, 1999

On August &, 1999, a letier signed by over sixly organizations was sent 1 the President, {Sec
attached.} The istter expressed the groups’ appreciation for the President’s “consistent support of
the ... {CRA] throughout the consideration of financial dereguiation legislation.” 1t also adds;

“[Y]our forceful support is needed now more than ever.... The conference holds special
dangers for CRA and the Rsture of urban and rural communities.”

“As you have pointed aut, the Senate bill rolls back CRA. The Senate version is pitted
egainst a House bill, which essentially contains a bare bones, status quo approach to
CRA. This leaves no room for waditione] compromises where House and Senate
conferees sittply “split the differcnoes.” While there are many provisions in the
legislation where splitting the difference might work well, it wonld be s disaster for CRA,
and would regate your efforts to preserve and reinvigorate the Act.”

" Finally, the letter asks the President to 1ot the Congress know that he will not sign any bill that
contains any of the three provisions that undermine CRA or fails to contain the two provisions
that preserve CRA. (For your reference, the five issues mentioned in the letter, the position of the
advocacy groups, and the Administration’s views on these issues are ali detailed below.)

The Leadership Conference for Civil Rights is not a signatory to the letter, however, a few of the
groups attending your meeting are signatories and the letter reflects the full inventory of CRA-
related concerns of low-income advocates,

Note that Treasury has been asked to draft a reply to the groups’ leiter to the President on CRA.
(The draft was delayed because Cliff Kellogg just had 4 baby, but they promise & draft this week.)
Tt will present an opportunity for us to be 2 bit more specific on the nature of our veto threat than
we have been before, without eliminating all fexibility for a compromise that saves face for
Gramm,

Senator Gramm — Signalinp Iaterest in 2 Compromise on CRA

In a September 15% meeting between the leading players in the Fin Mod conference (Gramm,
Sarbanes, Leach, LaFalce, and Bliley — Dingell was unavailable), Senstor Gramm’s posture was
reportedly constructive. On CRA, he indicated thal he wanted three things: (1) the sunshine
amendment; {2) lmitations on penalties for bave and maintaim; and (3} eliminate repotting
reguirements snd enforcement mechanisms for simall banks (not & full small bank exemption as
previously proposed, but offestively similan). In public statements, Gramm has fosused on the
importance of the first two Hems., Cooventionsl wisdorn seys that, i these two argas, some
compronuse {{ace-saving for Gramm) will be possible.  {These issues are explained in maore
detail below.)

Small Bank Exemptien

Description: The Senate bill would exempt from CRA runal institutions under 3100
mithion. Thiz would exempt 72% of non-metropobitan banks (3891} from community
responsibility, No comparable House provision.

#
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Greups’ Fiew: “It is not the size of the bank that counts; it is the size of the needs of the
vitizens that live in the communities whose convenience and needs these banks are
chartered to serve.”

Administration Pesition: In 1993, the Administration threatened to veto the Financial
Institutions Reguilatory Relief bill in significant part because it contained a (much larger)
simall bank exemption from CRA. Although we have not specifically itemized CRA
provisions that we would veto, we have said that the President would not sign a bill that
weskened CRA. H s widely assumed inside the Administration and on the Hill, that we
would vete any small bank exemption from CRA.

Gramm signadsy Senator Gramm recently suggested that he just wanted to exempt these
institutions from CRA reporting and annual audit requirements. Thus, CRA would appiy
bat there would be no enforcement.

CRA Suafe Harbor

" Description: The Senate bill provides that banks rated “satisfactory” in the most recent
exam and for the last 3 years shall be deemed 10 be in compliance until their next exam
{fand thus when a merger or new activities application is filed), unless substantial
verifiable information arising since the last exam demonstrating noncompliance is filed
with the regulator. The regulator must determing if there is sofficient proof that the bank
is o Tonger in compliance, with the burden on the complainant to show noncampliance.
As thousang of institutions are examined for CRA compliance every 24 to 36 months,
community groups simply do not have the resources © svaluate CRA performance of
each institution on an ongeing basis. They focus their attention on institutions that have
applied for merger or branch approval. This would dramatically diminish their sbility to
raise questions about community service at the time when that question is most relevant.
There is no comparable provision in the House bill,

{rroups’ View: “The bill places a gag on citizens and communities, effectively blocking
meaningful public comment on banks’ lending performance when they seek to merge or
otherwise expand.”

Administration Pesition: While we have not itemized which CRA provisions would
prompt a vein, we have said we wouid veto if the bill weakened CRA. It is assumed that
this provision is entirely unacceptable.

Gramm Signals: Gramm has not mentioned this provision in recent comments on CRA.

Sunshine Amendment

Bescription:  Serate bill requives that any "CRA agrecment” be filed with regulator and
disclosed 0 public. Also requires reporting to regulatorg about activities under the
agreement. If not disclosed, agreement is unenforceable. “CRA agreements” are any
between bank and non-governmental entity with 2 valug of 310k or more. No
comparable House provigion.

Groups’ View: The bill “slso contains an unaccepteble amendment {(under the guise of
“sunshine™ which will create mounds of meaningless paperwork and discourage the
cooperation and agreements which your administration has attemnpted to foster betweer



banks and community groups as part of mutually beneficial community development
efforts,” Despite s statement, we believe that some groups are more open 1o some
sunshine provigions remsining than others.

Administration Position: While grossly over-broad (might be read to cover, for example,
contracts between banks and mortgage brokers or mortgage insurers involving
community lending}, the amendment was accepied on the Senate floor by UL, The
Administration shared our concerns sbout its breadth and potential chilling effect
privately with both Gramm and Senate Demoorats, but we have not made any public
staternent about the amendment. It is generally thought that the Democrats and
Administration cannot be positioned to be against “sunshine,” We must not imply that
there 15 something to Senator Gramm's extortion arguments that we are seeking to hide
by hiding the terms of these agreaments, However, the burden and everbreadth of the
amendment should be addressed,

Gramm Signels: Conventional wisdom is that Gramin needs something on “swishine” as
minimal face-saving if he is to compromise on the small bank and gafe harbor provisions.

“Have and Maiotain’ Requirement

Description: The House bill provides that a financial holding company can engage in
activities “financial i nature or incidental to...” (i.e., insurance and securities) provided
the depository subsidiaries are well capitalized, well managed and “have and maintain” at
least a satisfactory CRA rating.  Also provides for substantial fines for officers and
directors of non-compliant institutions,

Groups’ Views: “The House bill does not expand CRA. Rather, it adapts CRA to the
changes in bank structure that are authorized by the legislation, It requires that when
banks expand through financial holding companies, they have and maintain a satisfactory
CRA rating. CRA has always requived that the banking regulators consider community
lending records when banks expand, and certainly the formation of financial holding
companies combining banks with insurance companies and securities firms is a
significant expansion.”

Administration Position: While never stated in writing, Secretary Rubin told Senate
Dremocrats that the Adninistration is prepared to veto the bill i *have and maiatain”
fanguage is not included. We have made clear in various statements that we believe that
the sbsence of “have and maintain” requirement would “weaken URA." However, we
huve not gotien fnvolved in the Hill discussions of what penaities and enforcement
mechaniams are necessary 1o ensurg that the “have end maintain” requirement 1§
meaningful. As the options have not been fully prosenied, there mey not be a consensus
in the Administration yet on what penalty provisions would be acceptable. Democrats on
the conference comumnitice also have indicaied openness o discuss the penalty provisions
for this recasirement,

Gramm Sigaals: Along with sunshine, the penalty issue is one that Gramm recently
identificd he must have on CRA. He said his simply couldn’t aliow banks to be incurring
mitlion dollar o day penslties for CRA noncompliance. This is his “bottom line”



Whaelesals Financial Institutions

Description: The House bill authorizes the establishment of WFIs ("waofies™) —
uninsured banks that may not receive deposits of Tess than $100,000. These banks for
banks must be well capitalized, well managed, and sre subject t0 CRA. The Senate bill
doeg not authorize the establishment of WFIs, so the issue of spplication of CRA to WFIs
did not arise in that hill.

Groups’ Views: "The House bill also creates a new ciass of banks ... and simply applies
CRA to those banks as it does to other banks. Mastching CRA to the changes in bank
structure, as dictated by the Congress, is not expansion,”

Administration Views: When the Administration proposed its own legisiation in 1957,
WFIs were subject to CRA. We believe that, if they are created, they shouid be subject to
CRA. However, recently, industry interest in the authority 1o establish WFIs has
dramatically diminished. Thus, the Senate bill has no WFIs at all. It may be easier to
simply drop the WFI provisions of the House bill than to have a fight about CRA
apphication, which Gramm claims is CRA expansion.

Gramm Signals: WF1s are not even in the Senate bill.



The Financial Services Act of 1999 - CRA

The Chairmen’s mark would seriously weaken CRA and undermine the significant progress that
has been made in revitalizing American communities.

3

Fallure to Require Maintenance of a Satisfactory CRA Record. The mark would
create a new framework for conducting financial services in the United States but would
substantially diminish the role of CRA in this new system. If CRA s relevance is to be
preserved when bank and thrifl merger sctivity may become relatively less important
compared to the conduct of newly authorized financial activities, banks must have and
maintain an adequate record on CRA 25 2 condition for engaging in such activities. In
exchange for authority 1o enter new lines of businesses, the bill should require ongoing
compliance with satisfactory CRA performance.

* The mark containg no requirement that a bank and its depository affiliates have or
maintain a satisfactory CRA rating in order for that bank to own a financial
subsidiary.

* The mark contains no enforcement mechanism with regard to CRA and newly
authorized financial activities. There is no enforcement of even the minimal *
have” requirement because holding companies are not required to file an
application for new activities. Regulators should have the authority and discretion
to impose reasonable and graduated corrective steps.

* The mark contains no requirement that the depository institution subsidiaries of a
financial holding company have a satisfactory rating at the time the holding
company actually engages in expanded activitics, since the CRA ratings of banks
will only be considered at the time the bank holding company eleets to become 2
financial holding company, and it may be years before it engages in new
activities.

Small Bank Exemption. The mark exempts banks with less than $250 million in assets
located anywhere, and banks of any size located outside metropolitan areas from timely
CRA examinations. This provision would exempt more than 80 percent of banks and
thrifts with over 10 percent of assets from timely exars under CRA.

* This provision exempts more than twice as many banks and theifls holding more
than three times as many assets as under the prior small bank exemption of 8. 900,
Exams become “stale,” requiring updated information within a reasonable time,
yet this provision would prohibit examinations more often than once every five
Years.

¢ Since CRA exams for these banks and thrifis are oow conducted at the same time
as compliance cxams, this provision will simply result in confusion and additional
exams, not burden relief. These institutions will still be subject 1o regularly
scheduled compliance exams even if their CRA exams happen at a different time.



Disclosure and Reporting of Contracts. The mark requires disclosure of agreements
between banks and any private party made pursuant to or in connection with CRA, and
reporting on performance under these agreements.

*

While disclosure could be useful, the provision is so broadly worded that it would
sweep in a wide range of private contracts that have little or nothing to do with
public comment on the application process, and could burden a bank’s ability to
contract with mortgage brokers and other banks, or to purchase loans or loan
pools.

Information regarding the dollar amounts, types, locations, and borrower
characteristics of loans is already reported by banks subject to CRA.

The provision would dramatically increase the paperwork burden under CRA.
The provision requires non-bank parties to report on these agreements, despite the
fact that banking regulators have no jurisdiction over the general public, and
despite the fact that such reporting would duplicate the bank’s requirement. This
paperwork burden could have a chilling effect on the legitimate lending, service,
and investment activities of financial institutions that use community
organizations as conduits, '

CRA. Study Designed to be Biased. The mark requires a study to be conducted that
must focus on default rates, delinquency rates, and profitability of loans made under
CRA. There is no requirement for the study to evaluate the extent to which CRA has
helped to revitalize communities across the United States. Nor is there any requirement
that an evaluation be made of the benefits to financial institutions from their charters,
including deposit insurance, access to the discount window, or the payments system.



The Financial Services Act of 1999 « Consumer Protection

Privacy

The mark reflects a considerable weakening of the privacy provisions in HLR. 14, which the
Administration viewed as a good start but in need of improvement. Under the mark, it is difficult
to ascertain what institutions, and therefore, what sharing of information, would actually be
subject to notice and opt out requirements,

The problem goes far beyond the fact that the mark does not include restrictions on affiliate
sharing of financial information. New exceptions and new definitions open wide loopholes
beyond the weaknesses of the privacy provisions in HR. 10.

Affilinte Notice. The mark fails to require financial institutions to provide consumers with
disclosure before sharing customers’ information with affiliates.

Affiliate Choice. The mark fails to require financial institutions to provide consumers with
opt-out before sharing customers’ information with affiliates. Just as customers would not
expect a letter camier to vead their mail or record their correspondence, they do not expect a
bank processing & check to record, store, and evaluate their personal behavior, Consumers
should have a choice as to whether their financial institutions can use personal financial
information to market non-financial information or to do behavioral and lifestyle profiling.

Significantly broadens affiliates exception. The new definition of affiliates is very broad,
significantly increasing the types and number of companies that couid be considered affiliates
and thus not covered by the bill,

Invites regnlzitors 1o create additional exceptions. Regulators are given the authority to
establish additional exceptions to the notice and opt-cut requirements, but not to enhance the
privacy protections,

Joint Apreement Exception. The mark greatly expands the scope of activity that is exempted
from the opt-out to include joint marketing arrangements with non-financial institutions —
such as telemuarketers or department stores — as well as between financial institutions ~ such
a3 banks and unaflihated insurers. This is supposed to level the playing field between
conglomerates and small banks. Instead, it opens a loophele that undermines the entive
privacy rule, allowing large organizations o market freety with other large organizations,
with ne choice for their customers regarding the use of their financial information.

A financial institution would net have to disclose the joint agreement (o the consumer nor
wonld it have to contract with the third party to ensure that the nongffiliate maintains the
confidentiality of the information.

In addition, the joint agreements no longer have to be between twe financial institutions.



They can be between @ siirgle “independent” institution and any third party. Financial
information can be freely shared with the whole economy under this expanded exception.

An “independent financial institution,” as newly defined under the mark, far from being
iimited to smaller banks, could cover a wide range of financial institutions.

“Jeint agreements,” are defined in a vague manner that opens many possibilities for
avoiding consumer notice and choice. A joint agreement is a contract to “offer, endorse,
or sponsor” a financial product or service.

The disclosure of information under a joint agreement is also excepted from inclusion in
the disclosure of an institution’s general privacy policy.

Fair Credit Reporting Act. The mark would permit regulators to examine for compliance, but
does not authorize rulemaking. This i3 a step back from H.R. 10, which would have
enhanced existing protections for affiliate information sharing by allowing such rulemaking.

Inference that state laws would be preempted. Because subtitle B on pretext calling clearly
provides that it would not preempt stronger state laws, the absence of a similar provision in
subtitle A suggests that preemption is intended.

1

Preemption of stronger state laws should not be presumed, and the language should be
clarified to this effect.

Limits on Redisclosure remain 1oo weak to be effective. The provision provides very little
limitation on redisclosure or reuse of information by third parties. Third party marketers are
not covered by any of these provisions. If such a third party violates these provisions and
discloses consumer information, there is no remedy or enforcement provided for in this bill.

There is no requirement that the unaffiliated third party or its qffiliates need io provide
consumer notice and apt owt, nor is there any confidenticlity requirement on any of the
third parties, Furthermore, there is no mechanism for enforcement of the redisclosure
provision. Thus, there is effectively little or no constraint on redisclosure or reuse of
customer financial information by third parties and their affiliates.

As a result, ¢ bank, insurance compary, or sceurities firm could disclase its customers®
Sinancial information to a telemarketer for a marketing campaign and the telemarketer
could subsequently share that informarion with its affiliate. Marketers would be free to
disclase sensitive customer information with no confidentiality reguirements.

Limited access to disclosures. Some important privacy information would be available only via
Web sites. The mark would allow a financial institution to provide required disclosures
about infonmation sharing and privacy policies to be in electronic form. However, not all
consumers have access 1o such electronic forms, 1f a bank chose to comply with this
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disclosure requirement by posting its information sharing notice on its Web site only,
customers without Internet access would not be able to view or print these notices.

Investor Protections

Securities Consumer Protections: Investors need to be equally protected whether they
purchase securities from a brokerage, bank, or other entity. The current mark has provisions
that will harm the integrity of our markets and the securities law protections on which
investors rely.

The bill contains significant loopholes enabling banks to sell securities to retail investors,
without the critical sales practice protections of broker-dealer regulation. These critical
areas include swaps and derivatives, private placement, and trust departments.

In addition, the safekeeping and custody exception in the mark would ﬁermir banks to
provide any type of financial service through their custodial department, without

securities regulation.

Other Consumer Protection Issues

Redomestication of Mutual Insurers: The mark includes provisions that allow for
redomestication of mutual insurers, which fails to ensure faimess to policyholders in
demutualizations.

State Consumer Protection and Non-Profit Health Insurer Conversions: The mark may
preempt a number of state laws preserving the public’ s interest in the charitable assets of
non-profit health care plans that convert to for-profit status. Thirty-five State Attomeys
General have written letters on this issue. We agree that nothing in the financial
modernization legislation should preempt these laws.

State Override: The mark includes the Senate provision giving the states three years to override
the bill’ s consumer insurance protection provisions. We believe the federal rules should set
a floor so that the states can strengthen, but not weaken, consumer protections.

* Insurance Consumer Protections. The mark does not apply the insurance consumer
protection requirements to bank sales of securities. These protections include, for
example, disclosure that the securities products are not FDIC-insured, restrictions on
coercive practices, suitability requirements, and a grievance process for resolving
consumer complaints. '

* Preemption of State Consumer Protection Laws on Sales of Credit Life Insurance:
The mark is vaguely worded in a manner that may preempt a broad range of insurance
consumer protection laws, including laws that prohibit the practice of financing
lump-sum, up-front credit insurance policies that, particularly when combined with



loan-flipping, may strip homeowners of their assets.

Compliance with Anti-Redlining Laws: The bil} fails to include 2 provision originally in the
House Banking mark that would require bank holding companies and their affiliates to comply
with the Fair Housing Act. This simple provision mandates compliance with existing
anti-discrimination law as 2 conditien for engaging in new activities.



The Financial Services Act of 1999 - Banking and Commerce Issues

Unitary Thrift Holding Company. The transferability of existing unitary thrift holding
_companies 13 not addressed in the mark, but will be decided by the Conference Commitice.

* Any bill acceptable to the Administration must limit transfers to non-financial companies.

Merchant Banking. The Administration’s commerce and banking concerns related to merchant
banking are:

. The mark fails to mandate, as the House bill mandated, that merchant banking
investments are 10 be held aniy for & period of time necessary 1o dispose of the investment
on a reasonable basis.

* the mark waters down the House bill's prohibition on bank holding company active day
to day management of the companies held as portfolio investments, requiring only that
the bank holding company “does not routinely manage or operate such company or
entity.”

* the mark fails to include the House bill's prohibition on bank lending to merchant
banking affiliates or subsidiaries or the portfolio companies they control,

Complementary Activities. The mark does not require that activities that are complementary to
financtal activitics remain small, as the House bill requires. The mark merely requires that they
pose no safety and soundness problem — an easy standard that would not prevent a material
blurring of the line between banking and non-financial activities.
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THE WHITE HOUSE 1

WA M IMNGTOHN

October 22, 1908 P el
' S-ﬁmi-bs\j
po dqaton
MEMORANDUM FOR THE PRESIDENT
FROM: GENE SPERLING
SUBIECT: NEC WEEKLY REPORTS
e JOHN PODESTA

New Markets: Following, our discussion with you on Thursday to finalize sites for your
upcoming New Markets trip we have talked with the First Lady’s office, Mayor Daley’s office
and have also begun to investigate possible sifes in upstate New York and Southern
Massachusetts. Seeing how Newark, NJ, seems 10 be firm as the starting point for your trip you
should know that T have talked with several individuals, incleding Ray Chambers, David Stemn,
Commussioner of NBA, Bud Selig, Commissioner of the MLB, Bill Miliiken, Head of
Communitics-in-Schools, and Art Ryan, Chairman and CEO of Prudential Insurance Company
of America who are willing to work with us on meaningful, long-term projects for New Markets,
Ray Chambers and I are working with the NBA 1o see if it 1s possible to have some form of
NBA-wide announcement in time for the Newark trip. While that will not be possible with
Major League Baseball, Bud Selig was enthusiastic about developing a partnership for New
Markets over the next few months. Likewise, | am optimistic that we could develop a significant

- New Markets partnership for the Lawvers for One America group. On Friday, I spoke briefing at
the monthly mesting of the Lawyers for One America group on how they could become involved
in your New Markets injtiative for the long-term. They have a number of good ideas and are
very intergsted in creating a sustainable project.  We are also working 1o develop a strong
deliverable should Chicago be one of our final destinations, Congressman Rush called Thursday
night from the hospital to find out if we wanted him to try and get Speaker Hastert (o attend your
Chicago vistt, [ told him that we would want to have Hastert there, but that it was still not clear
whether Chicago would be one of our visits.

\\F:Zres: Wednesday (10/20) the Senate Finance Commiliee by voice vote ordered reported a 38.5
billion paid-for tax extenders package. Recall that earlier this month, the House Ways and
Means Commitiee reported a larger bill that was not paid for, The Ways and Means Committes
scheduled for Thursday {10/21} and then scrubbed a markup of the Lazio-Shimkus Republican
minimurm wage and tax cut bill,

Financial Modernization: We actively sought to make clear late Thursday night and all day
Friday the degree to which the tentative Conference agreement reflected a capitulation by
Senatar Cramm to the Administration’s core CRA principles. We put out 2 Presidential
Statement, and that was quoted in The Washington Post and The New York Times. Between
+ Secretary Surnmers and me, we did CNN, CNBC and Fox News. Much of Friday was spent
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trying to overcome the natural suspicion of community and ctvil rights leaders about any
“agreement” reached with Senator Gramm. While we expect that heat will continue from the lefi
and we will face some criticism from some House Democrats, our efforts bave been encouraging.
Reverend Jackson and LISC both issues statemients strangly supportive of the resolution. We
expect others to follow on Manday, when the text is available. We have talked to Cathy Bessant,
Sandy Weill, Jackson, Wade Henderson, LISC and Enterprise heads, and others. We are
providing information and support to Minority Leader Gephardt and his staff to help them
explain the agreement 10 the Democratic caucus. To be comfortable and help convince others,
Gephardt and others want to see the bill text reflecting the agreement, which should be available
by Monday.

Social Security: Throughout the week of 10711, John Podesta, Larry Stein, and | met with

Senators — among them Senators Levin, Conrad, Dorgan, and Moynihan — and found suppert for

your submission to Congress of Secial Security lock-box enforcement legislation in the week of

10/25. We expect, however, o receive some dissatisfaction from Senators Bob Kerrey and John
¢ Breaux, but that is unavoidable,

\/(;‘Ia' Labor Convention; At a hearing Thursday, Senator Helms expressed his support for the
ILO Convention on the Worst Forms of Child Labor and said the Convention would be
considered by the Senate Foreign Relations Compittes on November 3rd. While he expressed
skepticism that the convention would make a difference in the "most corrupt and impoverished
countries,” he said "we must do what we can do 1o try.” He noted that negotiators had consulted
regularly with the Committes and had ensured that the convention was consistent with ULS. law,
Secretary Herman, AFL-CIO President Sweeney, and US Council for International Business
President Tom Niles testified representing the three ILO sectors. Some Senators took the
occasion to press for stronger Einkage between labor rights and trade. Senator Wellsione
specifically urged the Administration to push boldly for labor nghts in the WTO. Senator
Feingold pressed Secretary Herman for views on a possible child labor amendment to the Afnica
Trade bill, ' ‘

Preparing an Economic Plan for East Timor: This week the NEC oversaw the preparation of
working papers that lay out a strategy for building up East Timor's economy on its road to
independence. East Timor presents special challenges because it 18 so poor. 1f East Timor wesre
an independent country today, its average per capita income of $400 per year would make it the
6™ poorest country in the world, about the same as Chad and Malawi. Over 80 percent of the
government spending in the region represents “net transfers” from the rest of Indonesiz—
transfers that will disappear with statehood. Most of the people are subsistence farmers, but a few
export coffee through Indonesian brokers. Eventually oil deposits off the coast might produce
more lucrative cash flows, but for now they only bring in about $10 miilion a year. A joint
NEC/NSC deputies meeting this week discussed what the framework of an economic action plan
might look hike. There is 2 need to make sure that there is a solid IMF/World Bank presence in
East Tumor as soon a5 these organizations can {egally get mvolved.

Implementation ef HFI Military Audit Provisions Could Preve Problematic for Nigerian
President Obasanje's Visit Next Thursday: Three weeks ago a law took effect that requires
11.S. executive directors at the international financial institutions o vote against all non-basic
humnan needs foans to countries that do not have procedures for their military spending to be
audited by civilian authorities. The idea was that IMF and World Bank money should not go 1o
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countries that hide the exient of their military spending from the public. The Secretary of the
Treasury has now set the audit standard and decided that 22 countries fail to meet it, including
China and Indonesia. Secretary Summers has not yet decided whether to accept the
recommendation of an inter-agency working group 1o aiso place Nigeria on the final "fail audit
standard” list. With President Obasanjo of Nigeria scheduled te visit next Thursday and with our
desire to offer him a "dividend for democracy,” this raises the possibility of some diplomatic
awkwardress. The NEC ran a deputies meeting on Thursday to address these issues, At that
mieeling it was decided that a higher level legal review was warranted to see whether the working -
grougp might have been overly stringent in setting its criteria. Treasury also agreed 1o explore
with Senator Leahy, a key advocate of this legisiation, whether some flexibility in
implementation could be shown for countries that are in the process of upgrading their audit
capabilities. The deputies will discuss this matter early next week to decide ou the best strategy
for the Obasanjo visit.

\\f?fectr:’city Restructuring: Chairman Barton has scheduled a markup of his electricity
w restructuring legislation next week. We have identified four significant criticisms of his bill: (1)
bRattly isentaingng markel power prOvisions: (2) it codifies a recent court decision which makes it
m? difficult for FERC to promate ogcn transinission access; (3} it fails to promote sufficiently the
development of regional transmission organizations; and(4litisnot preen enough. Although.
there is no consensus among subcommittee members regarding the bilt {even the Republlmﬁs)
we believe that encugh Republicans (and 2 few Democrats) will support the bill in order v move
the dehate to the full Commerce Committee. Barton, aware that Chairman Bliley will try to
move to the left on the bill iy full Commitiee, appears 1o have decided not to address the
coneerns of the Adminisiration or Congrcssmazz Markey (a key Democrat on this issue and
OGO 00 ; g bill) at the Subcormmittee level. Bliley has
commxtted 10 Scbedulmg g fzzﬁ cemm:tte& markup In January.

Searde WTQ: A Swiss informal "Friends of the Round” Ministenial is being held next Monday
and Tuesday (Oct. 25-260) to discuss the revised draft declaration issued by WTO General
Council Chairmian Mchumeo on the 19th. Roughly 25 countries {with representatives from all
major regions) will attend the Ministarial in an effort to begin narrowing the differences.
Ambassadors Barshefsky, Esserman and Hayes all plan on attending for USG. Your October
27th meeting with EU Comunission President Prodi will bave cooperation on Seattle WTO as the
number one agenda item. NEC deputies agreed Friday to work with the EU to develop a
common position that would encourage all cozzmrz es o deepen and accelerate preferential tanff
rates for LDCs.

Sanctions Keform: Next week, an Aschrofi-like food and medicine sanctions reform bill may
well be infroduced and voted on. Aschroft announced ata prcss conference this week that Scnatez
leaders had agreed to a vote the week of Oct. 24th. The bill ig likely to be very similar to the

Aschroft Amendment that was attached 1o the Senate version of ag approps by a 70-28 vote

several weeks ago. The original Aschrofl Amendment would have eliminated existing food and

medicine sanctions {including Cubal and prevent the Executive Branch from including such

itemns in future sanctions regimes absent speeific Congressional authorization or a declaration o ét(

war, The amendment was deleted in conference due to concemns over removing sanctions on

Cuba. We share the goal of excluding food and medicing frorm senctions having announced an

im iammd are own policy change that such Hems will be, cxciuéwé absent a findmg by you th

onr nztzenal mterest requires ¢ mhc{wzse However, the, ﬁschm{i Jbill does not maintain sufficient
ol hbdacied
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Executive Branch flexibility to respond to various and rapid changing events (e.g. where 2
regime is denying food to a particular ethnic group or where we are in a state of hostilities
without a declaration of war).

‘.\@friw Trade Bill: Cloture was filed at noon today (10/22) following yesterday's debate. The
progpecis are good for a voie to take place next Tuesday. Lael Brainard, Maria Echaveste, and
Chuck Brain briefed the African diplomatic corps on the Hill at the request of Rep. Sheila
Jacksorn Lee this past Wednesday to show visible support and to gducate them on White House
efforts underwvay fo win passage of the bill.  Representatives’ McDermott, Kilpatrick, and
Bernice Johnson also attended and gave brief yet convincing remarks.

Possible Trade Law Reform Amendments to Africa Trade Bill; $teel Caucus members are
threatening to offer as amendments to the Africa Trade Bill legisiation that would change pur
dumping and Section 201 laws in WTO inconsistent ways, We will fight such legislation on the
grounds that passage of such measures would inflame our trading partners just as we are engaged
in a heated battle to keep our dumping laws off the table in the new WTO round. We already
have an industry-labor-Administration working group up and running pursuant to the Steel
Action Program {o review trade law reform legislation.

We are making progress on hurdles encountered to win Senate passage by sirengthening our
efforts to educate. As aresult, the majority of the Aftican American communify 1s expressing its
united support and enthusiasm for the bill, Morzover, we plan 1o meet with high-ranking Afncan
American religious and community leaders for a briefing on Monday followed by a bipartisan
press conference on the Hill. So far, there are twenty-seven proposed amendments to the trade
biil that we are working to develop positions on to head off potential procedural delays.
Howgver, the actions of Rep. Hollings are still unpredictable, and no one knows at this time
whether or not he will use delay tactics when the bill is ripe for a floor a vote.

\\ﬁmrzwiz’an&f Debr Relief: Discussions are ongoing on both your appropriations request for ('2’
Si00wnillinpin Y 2000 (with the remaining $600 million over the next three years) ag well as
the authorizing legislation in the House Banking and International Relations Commirtees. The
authorizing Committees-next week may mark up the implementing legisiation for the Cologne (‘Z(Q
IHWMWIWMM old sales oTup (5 T3 mlion %g
oypees. Treasury has been negotiating with Reps. Leach and LaFalce, seeking to convince em
10 accept our changes to their bill. We WMW&
natstanding. In particular, Democratic Members, who dislike IMF/World Bank conditionahty,
would like somewhat different and more general economic reform conditions to apply to USG
ﬂ debt relief than to the multilateral debt relief component of HIPC/Cologne Initiative; they would
like to authorize but not require us to provide relief to more countries than those on the HIPC list
if there were sufficient appropriations fo do s0; and they would like to ensure that IMF gold sale
proceeds are used exclusively for financing deb relief. Treasury 13 atlempting to negotiate
acceptable languape on these and other concerns. We understand that Leach and LaFalce are
eager to mark up next week, and that the House International Relations Committee, which shares

jurisdiction on the USG debt retief part of the package, would te likely to follow Leach's and
LaFalee's lead. :

Air Traffic Conirol Reform: The conference committee on the FAA bill has begun to meet, but
it Is unclear if the House, which wants to take the aviation trust fund off budget, will be able to
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reach agreement with the Senate, which--like the Adninistration--opposes off budget. ¥t appears
very untikely that conferees will address fundamental air traffic controf reform in this bill.
However, we believe it may be possible to achieve reform next year, once the airlines are out
from uruder their obligation to support the Shuster hill. NEC staif is starting to work with CEA,
OVP, OMB, Treasury and DOT/FAA to look at reform options, including privatization, for
inclusion in your 2001 budget and state-of-the-union. My staff met this week with former Gov,
Baliles, who chaired your commisison on the health of the sirline industry and rematins 2 vocal
champion of air traffic control reform.

EU Hushkit Regulation: Dorothy Robyn on my staff will hold an NEC deputies meeting on
Monday (Oct. 25} to consider next steps in our dispute with the EU over its so-called hushkit
regulation, which limits the ability of certain older aircraft to operate in the EU despite their
compliance with international noise standards. John Podesta and NEC staff met this week with
representatives from United Technologies, Northwest and American Adirlines, and they are
pushing us to challenge the regulation under an international aviation treaty, However, that
action could bring an end to our negotiations with the EUJ, which we belisve are still bearing
fruit. We will have talking points so that you can raise this issue with Prodi.

New Steel Numbers: Relatively good news this month.  Steel imports fell {0 percent in
September from August levelsanligmain 74 percent helow theJevelebiSeptambear 193X
Looking at the first nine months of this year, 1999 steel imports are down approximately, JA
percent compared tp 1998, but are O percent above 1997 (3907 levels.are-the point of compatison
for jndustry, as the surge began in 1998). Japan's imports fell by & third from August to
September, and are down 45 percent this year compared 1o the first nine months of 1998, but are
34 percent above 1997 levels. Korean exports are off only 10 percent though September
compared to last year, and 89 percent sbove 1997 levels. By contrast, overall imports from
Russia have fallen 79 percent this year compared to 1998, and are off 66 percent compare 10
1997, Wire rod impons droppud 24% from August to September, but are up 23 percent
compared to September 1998 as imports continue at high levels as a precaution against a decision
1o impose trade relief in the Section 201 case,




March 17, 2000

TO: " NEC PRINCIPALS

FROM: FINANCIAL PRIVACY WORKING GROUP

RE: PROPOSED FINANCIAL PRIVACY LEGISLATION
I. SUMMARY

Last year's financial services legislation (the “Gramm-Leach-Bliley Act” or “GLBA™)
includes important provisions to profect the privacy of sensitive consumer financial
information. For the first time, consumers will receive notice about companies’ policies
for sharing information with affiliates and third parties, ‘and have the right to “opt-oul” of
having their information shared with third parties (but not affiliates) for marketing and
other purposes. However, the President promised at the GLBA signing ceremony, and
again in the State of the Union, to prapose legislation 1o provide md:vzdual choice before
personal financial information can be shared with affiliated fioms.”

The working group has developed a proposed legislative package on financial privacy.
In addition to providing consumers with the right to opt-out of having their personal
financial information shared with affiliated firms, the package would:

» Grant customers access to financial information that institutions collect about
them and the right to have that information corrected, if it is inaccurate or
incomplete; '

= Hestrict the use of medical information obtained from a financial institution’s
affiliate;

= Eliminate an exception in GLBA that allows banks to engage in joint marketing
agreements for financial producis without providing customer choice; and

s Make other minor improvements to GLBA, drawmg an jessons learned through
the mtemakmg process. .

Finally, in transmitiing the package, ibe ﬁémiaisi&‘aiim waould indicate that the Treasury
Department will complete a GLBA-mandated study of financial privacy before the end of

' “Without restraining the economic potential of new business arrangements,  want to
make sure every family has meaningful choices about how thelr personal information will
be shared within corporate conglomerates. We can't allow new opportunities to erode old
and fundaemenial rights.” President Clinton, GLBA Signing Ceremony, November 12,
1999,



the year, In that study, Treasury will consider whether additional protections are
necessary to address emerging technologies and information practices. (This leaves usa
opening to propose further protections if we end up supporting either legisiation or sslf-
regulatory cfforts imposing higher standards for on-line companies and want to ensure
equivalent protections for financial information.

The appendix provides a short summary of the views of various interested parties,

1L SUMMARY OF LEGISLATIVE PACKAGE

A CGffer Consumers Choice Regarding Information Sharing Among Affiliates.

Under current law, there are two major sets of restrictions on information sharing by
financial institutions: the Fait Credit Reporting Act (FCRA) and the recently enacted
provisions of GLBA,

The FCRA categorizes information info two types: (1) application information, which
is information that a consumer provides on an application for credit or ampiaymmt and
{2) transaction and experience informatien, which includes scocount balances, deposit
and withdrawal amounts, the identity of payees and sources of deposits, information on
what payments are made for, and summaries of any of the foregoing).

FCRA requires notice and opt-out before application information can be shared with
affiliates. If application information is shared with a third party, the entity sharing the
information becomes a credit bureau gubject to a series of regulatory requirements,

Under GLBA, financial institutions’ customers must be given the ability to opt-out before
their ¢ransaction and cxzpe:‘icnce information can be shared with third parlies, subject to
a long list of exceptions.” However, only notice must be given before such infonmation
can be shared with affiliated companies; consumers have no “choice” other than to take

their buginess elsewhere.

{Curreni law coverage is summarized in the chart below, In signing GLBA, the President
pledged to revisit the chart’s shaded box, implying that we might want to require notice
and opt-out (as we had proposed the previous May) in this context as well.

2 Exceptions include sharing: under “Joint marketing” agreements; necessary to
effect a transaction, for fraud prevention and risk management; (o resolve
consumer inquiries; with rating agencies, accountants, and auditors; with law
enforcement; in connection with mergers and acquigtions, and to comply with
other laws or court orders.



Transaction and Experioncs
c Iﬁf“;‘;a{gz Applicstion Information
{Cavered by GLBA) {Covered by FUHEA}
Shared with ap Affiliate . Notice sod Opt-out
Shared with a Third Party Notice and Opt-out Institution sharing becomes 1 credit
{with exeeptions} buresu subject ta various
‘ requirements

Our new proposal would extend the opt-out choice available for third party sharing 10 the
sharing of transaction and experience information among affiliated firms. As a rule,
affiliated companies would not be able te share without effering an opt-out. However,
the proposal would contain the same exceptions applicable to third party information
sharing under GLBA (but not the joint marketing exception, as discussed below),
Sharing with affiliates for law enforcement, data processing, and siroilar purposes would
be exempt from the opt-out.

In addition, we propose to clarify a existing excoption fo ensure that shanng of
information for risk management and customer service purposes are permitted without
opt-out, as lang as notice is provided, This would allow. a credit card company,
evaluating a credit limit increase, to consider that the customer has just defaulted on a
small business loan to the company’s bank affiliate, It also would allow an institution to
produce and send consolidated account statements, covering insurance, seccunties, and
other accounts in a single decument.

We considered other optiens including: {1) requiring opt-out before shanng with
affiliates only for certain activities (marketing and profiling) or only for the most
sensitive information; (2) requiring opt-in before sharing with third parties, but not
affiliates; or (3) requiring opt-in before sharing with third parties and affiliates. Asa
policy matter, the working group does not see a compelling need for opt-in before most
information can be shared within financial holding companies. Many uses of such
information ¢an provide custorner benefits, but inertta will iead only a fraction of
customers to affirmatively opt-in. Some of us believe that shanng some types of
information, or sharing for certain uses, might justify stronger protections like opt-in.
However, given the largely rhetorical nature of this debate this vear, we did not think it
worth offering a complex proposal with various degrees of protection {both more and less
protective) for different categones of information ar uses.. However, we do propose (o
indicate that Tressury will continue to study emerging technologies, leaving us an
opening 1o argue for greater protections at a later time,

B. Improve Consumers’ Ability to Access and Correct Financial Infarmation,

Consumer groups and the EU have pushed us to grant consumers an unequivocal right of
access to their financial information, In practice, consumers already have substantial
access rights — financial firms are legally required 1o provide monthly account statements



and make corrections where appropriate, and financial firms routinely honor requests for
copies of historical records.

We propose to strengthen federal access rules by explicitly providing consumers the right
to access persanal financial information that institutions collect about them, and to have
that information comrected if it is inaccurate or incomplete.  The customer would have to
cover the reasonable cost of the search, and there would be an exception for proprietary
information such as ¢redit scoring models.

C. Prevemt Unauthorized Use of Medical fuformation Obigined from gn Firancigl
Institusion’s Affiliate.

In May 1999, the President called for limitations on sharing medical records within
financial holding companies. We sought to ensure that a financial institution would not
make credit decisions based on medical information about the customer obtained from an .
affiliate without the customer’s permission. In response, House Republicans attached a
deeply flawed medical privacy arnendment to the Financial Modemization bill. It
actually would have redrced the protections provided by current law and HHS
regulations on medical privacy. We were concemed that this would give the Congress a
chance to say they had addressed medical privacy without tackling the more
comprehensive medical privacy legislation that we supported. in the Houwse, we sought
and won an instruction 1o conferees that the medical provision be stripped; and it was
removed in conferénce,

Some Banking Committee Democrats and Republicans criticized us for stripping the
provision. They argued correctly that HHS regulations cover only certain insurance
providers, and would not protect medical information held by life, auto, some disability,
and property & casualty insurers affiliated with banks,

This year, we wanted to close this gap with a limited provision that would not reopen
debate on miedical privacy more broadly. We propose to say that a financial institution or
subsidiary may not receive, obtain, or consider medical information from an sffiliate,
unless it requires the submission of and considers the same specific medical information
about every applicand for a financial product or service. In addition, in order to receive
even this limited range of infarmation, the institution would have (o oblain the customer’s
opt-in consent before any sharing could occur. Finally, the proposal will clearly state that
nothing in this law or in the GLBA supercedes the provisions of the Health Insurance
Portalnlity and Accountshility Act or regulations promulgated under it.

This provision will likely be popular, as consumers particularly fear misuse of this type
of data, and it is easy to explain the risks. It also would close a genuine loophole in
existing law. And it would please Democrats like Reps. LaFalce and Vento, who
acceded reluctantly to Administration wishes that melical privacy be dropped from
GL.BA. HHS and some Democrats, while generally supportive of the proposal, have
lingering concerns about our ability to limit the way Congress addresses the issue and
fear that the standards that apply generally to medical data might be lowered. They are



also concerned that “fixing” life insurance or other records in the financial bill would
reduce the chances of including those entities in future medical privacy legislation,

D. Remove Joint Marketing Exemption.

The third-party opt-out provisions of GLBA provide an exemption for financial
institutions that join forces in “joint agreements™ for purposes of marketing financial
nroducts and other services through third party marketers. This exception was intended
to level the playing field, allowing small financial institutions (without affiliates) to take
advaniage of information-sharing opportunities that larger financial conglomerates could
do, without opt-out, by sharing amongst their affiliates. However, iu fact, it is badly
writien and broad enough to allow large and small institutions to avoid GLBA’s
protections in many cases.

Since we propose to require an opt-out before inter-affiliate sharing — leveling the playing
field between larger and smaller institutions -- there is little justification for retention of
the joint marketing exemption. When Congress takes up this issue, however, we may be
pressed to consider some alternative relief for small banks.

B. Swate Preemption,

GLBA includes s Sarbanes amendment providing that nothing in that law shall precmpt
state privacy laws that go further. However, the FCRA contains an explicit preemption
of gtate regulation of information sharing within a “corporate family” ~ Le., affiliate
sharing ~ until 2004, This does not prevent states from providing access or lHmiting third-
party marketing, Even for affiliate sharing, states can still enact restrictions provided
they do not take affect until 2004.

As a result, the financial services industry’s greatest anxieties about privacy restrictions
currently focus on the States. They are concerned not only about stricf regulation, but
also inconsistent regulation — the possibility that a nationally active bank would have to
process data under 50 different state regimes. If additional federal privacy protections are
ever adopted, industry will demand state preemption. Many Hill Democrats and
consumer groups recognize that this deal probably would be part of additional federal
privacy legistation, but none believe we should concede the point now.

Cur proposal would be silent on preemption, thus leaving the Sarbanes amendmeont’s
general preemption, and the FCRA exceptions, in place, This s cansisient with our
general policy that we want to leave in place the ghility of states to provide greater
protections, but would not prechude us from accepting an agreement at a later time that
included some form of federal preemption. We considered whether to close the FCRA
exception leophoele, but no privacy advocates were urging us to do 5o and doing <o migln
open the debate on broader preemption prematurely.



F. Prevent Abuses of Bankrupicy Trustees Financial Information Databases.

Bankrupicy trustees collect and hold a great deal of sensitive financial information
regarding those with whom they have trustee relationship. Much of this information is
required to be made public by law, in court records and elsewhere, to assist interested
parties in pursuit of legitimate claims against debtors in bankruptey proceedings. Other
information, such as payment schedutes for debtors to creditors in a bankruptey workout,
is not part of the public record.

Private bankrupicy trustees are congidering proposals to aggregate and sell this
information to third parties ostensibly to facilitate creditor monitoring of repayment
under Chapter 13 plans, While the trustees appear to wanl to be responsible, the
conumercial distribution of large databases of non-public information to those without a
direct interest in & particular bankruptey claim raise privacy and other policy issues.
QOther bankruptey records contain detatled financial information. Making even these
public records available over the Intemet has significant privacy and security
implications. Appropriate protections should be put in-place before any such information
is available electronically, We are proposing a study 1o be conducted by the Exccutive
Office of the ULS. Trustees (Do]), OMB, and Treasury.

(3. Muke Financigl Institutions Responsible for Misrepresentations af Their Privacy
Palicies.

The initiative will clarify that an mstitution will be considered 1o vielation of the law and
subject to sanctions if it fails to honor any aspect of in its stated privacy policy as
disclosed to consumers under GLBA, whether or not that particular aspect of the privacy
policy 14 required by GLBA or any other federal law, Under current law, banks are not
covered by the Federal Trade Commission Act’s general prohibition on unfair and
deceptive trade practices,

We also are still congidering whether additional enforcement mechanisms should be
included in our proposal. Options include heighiened oversight by regulatory authorities,
enforcement authority for State Attormeys General, and a private right of action. The last
would be highly controversial, but we have insisted on it to protect medical privacy.

H. Ensare That Consumers Can Use Privacy Policy Notices for Comparizon
Shopping, o

Our proposal would clarify that privacy notices must be provided to individuals upon
request, and as part of any application for a financial service, to enable consumers to
make informed decisions based on comparisons of those policies before the time a
customer relationship has been established. The GLBA is unclear as to the timing of
initial notices, and does not mandate that they be included with application matenals.



1. Qlarify the Definition of Non -Public Personal Information.

Qur proposal would clanfy that alf information collected by an institution in connection
with the provision of a financial proeduct or service, including Social Security numbers, is
to be covered by notice and opt-out requirements for bork affiliate and third-party
information sharing.

J.  Ensure That Secondary Market Institutions Cannot Transfer Sensitive Datq.

QOur proposal would repeal the blanket exception in GLBA for Fannie Mae and Freddie
Mac, while retaining specific exceptions to allow sharing as part of secondary market
activities, e.g., secuntizations. Thus, Fannie and Freddie would not be permitted to
construct profiles of homeowners and sell that information to third parties such as home
equity lenders.

K. Provide Better Enforcement for Pretext Calling.

GLBA prohibits the practice of “pretext calling,” -- obtaining of information about
individuals through the use of false statements and other deceptive tactics. It also
authorizes criminal penalties for offenders, but grants enforcement authority only to the
FTC. Cur proposal would extend enforcement authority to State Attorneys General.

L. Close Loophole in Re-Use Provision.

The re-use provision in GLBA 1§ supposed to hold a recipient company to the same
standards as the company that transfers the data. A drafling ervor appears, however, to
allow 2 loophele if a company first transfers the data to an affiliate. The data might then
be transferable without the re-use restrictions. We would close the loophole.



APPENDIX A
VIEWS OF INTERESTED PARTIES ON FINANCIAL PRIVACY
LEGISLATION

Rep. Markey/Senator Shelby, Markey and Shelby formed an unlikely lefl-right alliance
over privacy issues in the 8. 900 conference, and are still working together on the issue,
Last year they introduced the “Consumers’ Right to Financial Privacy Act,” which
provides notice and oprvin for all information sharing, requires institutions to give
consumers gecess to all information about them, and prohibits institutions from denying
services to customers that opt out of information sharing.

Upon passage of last year's bill, Markey said, "7he White House really pudied the rug out
Jfrom under consumers by agrecing to weak privacy protections in the banking bifl.”
Shelby’s comments were similarly negative, and there are no indications that either will
back away from their public stands. Indeed, the two recently founded a bipartisan,
bicameral “Congressional Privacy Caucus” 1o push their legislation. Shelby has a few
Republican allies in this effort, including Rep. Joe Barton (TX)}.

Other Democrats. Minority Leader Daschle announced the formation of another
privacy group, the Senate Democratic Privacy Task Force, Febmary 8. The group 1s
chaired by Sen. Leahy, and iy {isszgneﬁ to be more of an educational ¢ffort than 2
legisiative task force. Leading pro-privacy Diemocrats in the Senate include Bryan,
Sarbanes, and Leahy, Bryan is the most vocal of these, and is the sole co-sponsor of the
Shelby bill. Sarbanes has introduced privacy legistation before, but has been hesitant
about pressing the issue - his interest is significantly staff-dniven. House pm»pnvac};
Democrats include Dingell, Waxman, and Hinchey.

Senawr Gramm, Gramm strongly opposes Congressional sfforts to legislate privacy
policy. He opposed the provisions in S. 900, and in a February 3 interview said, “This is
ar issue that is being driven by polls and politics. f am not going 1o let the Information
Age be killed off before it is ever born.” Gramm has the support of all of his Committee
Republicans sxcept Shelby on the tssue,

Industry. Financial services firms have generally opposed legislative privacy
protections, and fought (o dilute the provisions contained 1n the GLBA. They canbe
expected to oppose any new privacy bill, However, two faczors may make them morc
amenable to legislation than they have been in the past,

¢ - Thirty or more staies may consider financial privacy legislation this year, The
prospect of having to comply with 50 different state requirements is far more
daunting to most fitms than a federal rule, and many may be willing to trade tougher
federal protections Tor preemption of state laws,

» Some major firms are zlready providing at least notice and opt-out for affiliate
marketing already (Citigroup under an agreement with the Federal Reserve, Chase
Manhattan under a setrlement with the New York Attorney General, Washington



Mutual and other Washington State thrifts voluntarily). They may thus be able to
accept a federal rule that codifies practices similar to those they already have in place,

Consumer/Privacy Advocacy Groups. Advocates generally favor much stronger
privacy protections, and complained loudly that the GLBA provisions did not go far
enough. The Treasury and the White House were accused by some of settling for too
little. Their strongest criticisms focused on the omission of affiliate restrictions, the

exception for joint marketing agreements, and the failure to grant consumers a right of
access.



THE WHITE HOUSE
WASMINGTON
March 28, 2000

MEM{)MI:’IUM / )
TO: NEC ﬁcwz.f/ M

FROM: /g}rm CIAL PRIVACY WORKING GROUP
]

-

RE: SUPPLEMENT ON PRIVACY OF BANKRUPTCY INFORMATION

SUMMARY

This memorandum supplements the March 17 memorandurn ¢ NEC Principals regarding
Proposed Financial Privacy Legisiation, and replaces the section entitled “Prevent Abuses of
Bankruptcy Trastees Financial Information Databases,” i the interim, the working group has
continued to explore options to address concerns ahout the lack of privacy protection for
sensitive financial information gathered in the course of bankruptey, especially in hight of
pending proposals for broad distribution of such data, without adequate privacy controls. The
working group recommends: (1) we include in our financial privacy package a narrow
substantive provision limiting use and disclosure of certain “non-public” bankruptey data; (2) we-
announce that the President has directed federal agencies to conduct & study of appropriate
privacy protection of “public record™ and “non-public” bankruptcy data; and {3) we continue
apparently successful efforts to get the Bankruptcy conference committes 1o make changes to
language in the House and Senate bills that could be harmful to financial privacy.

THE PROBLEM

Individuals filing for bankrupicy put their financial information in a number of hands.
Public record bankruptey court filings must include a wide range of sensitive financial data,
inchiding: bank and other account numbers, a social security number, itemized income {e.g.,
- salary, income from property, alimony, government assistance); and expenses by categary {e.g.,
rent, food, medical expenses, installment payments). In addition, non-public case administration
data is collected by private trustees — private individuals engaged to administer bankruptey cases
{e.g., liquidate assets or collect and distnibute payments under a repayment plan}. The trustees
are required to make this information avaiiable 1o any creditors who {ile 2 claim and other
“parties in interest.” Nothing limits irustees’ ability to share such imformation with others as
weil,

Consider the fellowing privacy concerns. A growing number of courls are exploring or
actually making judicial records available on-line. Previously, “public record” information wag
accessed only by peaple who 100k the time 1o go to the courthouse to get a record, t.¢., people



most often with a real stake in the matter. Now, public record information is increasingly
available with the click of a button to curious friends and neighbors, employers, marketers, and
predators looking for those most likely to be lured by scams. While this problem is true of all
public records, bankruptcy records raise greater concerns because they contain particularly
sensitive financial information and because of the special vulnerability of the debtor population.

Another concem is raised by an effort of the private trustees to make the non-public case
administration data available more efficiently in a centralized database accessible to bankruptcy
creditors across the country. One model the trustees are exploring is to create a trustee-owned
“National Data Ceater” (or “NDC"). When DolJ's Executive Office for U.S. Trustees (EOUST)
expressed concerns about privacy, the trustees expressed a willingness to build some protections
into the NDC system, but the EOUST’s authority to regulate the use and reuse of such

_information is limited. As a result, with this project, the private trustees could ultimately and
legally broadly disclose debtors’ non-public case administration data in bulk and for profit.

Finally, the Administration shares the concern that there is insufficient statistical
information available about bankruptcy cases, making policy judgments difficult, However, as
described below, the current bills go too far by urging public access to personally identifiable
information not needed for policy analysis, further weakening privacy protections for debtors.

RECOMMENDATIONS

Narrow, Substantive, Privacy Proposal in Financial Privacy Bill. Currently, EOUSTis
working on privacy guidelines that private trustees would be required to adhere to in the NDC
project, and more generally in their handling of debtor information obtained in the course of case
administration. However, the EQUST’s jurisdiction is limited to the private trustees and does
not allow them to restrict use of the non-public data once it is in the hands of creditors,
information clearinghouses, and other third parties.

As a result, we propose to include a narrow, substantive protection in the Administration's
financial privacy bill. This proposal would prohibit the private trustees from disclosing non-
public case administration data, except generally to parties in interest under EOUST guidelines,
or with the debtor’s affirmative, written consent. It would also prohibit any entity from using or
disclosing such data for purposes that are unrelated to case administration, unless again the
debtor provider written consent.! We believe that this proposal fifs well with the
Administration's overall effort to apply stronger legally enforceable privacy rights to individuals’
sensitive financial data -- rights implicated in a bankruptcy case as much as in a financial
nstitution.

Administration Study. We propose that the President direct the U.S. Trustees, Treasury,

’ In accordance with current law and practice, under our proposal, a creditor would

be able to examine payment information to other creditors in order to determine the equitable
administration of the case.



and OMB, in consultation with the Judicial Conference, to conduct a study of privacy issues
raised by bankruptoy data, including its release in glectronic form, to be completed by the end of
the year. In announcing the study, we could show the special sensitivity of data in an actual
public bankruptey filing and ask whether we think it fair that the price of filing bankruptey is to
have such information available to the whole world. For example, John Q. Public awes creditor
Bank ABC, account number 3578912, a monthly mortgage of $2,500; he owes Mornstown Cars-
Are-Us, for his account number 3423, 3360 in car loan payments; he also owed $500 manthiy in
alimony. John Q. Public earns $30,000 in salary. '

Revisions to Language in Bankrupley Legislation. Both bankrupicy bills include "sense
of the Congress” language that public record information from bankruptey filings should be
made available elsctronically. In addition, the Senate bill includes language making it a duty of
private trustees to provide case administration information to a non-profit entity via the Intemet
Finally, the House bill contains a provision protecting the trustees from Hability in the case of
unintended errors in the release of information. These issues were buried in bill text{ and not
widely noticed until afier both bills passed.

We are working with Senate Democrats to include a caveat that the release of public
bankruptcy datz be subject to appropriate privacy and security safeguards as determined by the
EOQUST and the Judicial Conference of the United States. We are also working to strike the
language regarding trustees’ duties 1o provide their case data and the liability exemption
provision, arguing that such provisions are at best premature before an appropriate plan and .
BOUST guidelines are established.
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NEC PRINCIPALS MEETING

s # @

FINANCIAL PRIVACY
AGENDA
April 3, 2000

Summary of Working Group Recommendations (see memo attached)

Give consumers right to opt-out of affiliate sharning;

Give consumers the right to access and correct their financial information;
Restrict the use of medical information obtained from an affiliate;
Eliminate GLBA exception that allows banks to engage in joint marketing

agreements for financial products without providing customer choice;

Propose no changes to current GLBA and FCRA preemption, leaving states

free to impose more restrictive requirements, except as to affiliates prior to

2004;

Consider including some enhanced enforcement mechanism (special regulator

responsibilities, state AGs, or private right of action ~ open issue); and

rulemaking process.

I

Make other improvements to GLBA, drawing on lessons learned through the

Discussion: On affiliate sharing, this is largely what is expected. Are we

comfortable with where this would position the Administration?

R NP

[RSEHIF [Pty Sharingaug

Opt-out Notice only
Opt-out Opt-out for marketing;
otherwise notice
Not on record; probably Not on record; probably
3 Opt-out Opt-out
, "Safe Harb A Opt-out Opt-out
,;5%‘; WM': : "‘Tg ’ (no agreement on financial)
Senate Democrats Hix Opt-in Opt-out
liSc ur?er) J4% _“_":,.%;%«‘@E P
aMarkey&nJConsumem Y Opt-in Opt-in
(Groupsiing s 45'5:.‘
iPropgscaMedic Mgsl.:.c.alﬁ&; T, Opt-in Opt-in
iChiildrenistOnTline sy Opt-in Opt-in

Notes:

We also would propose an access/correction requirement and elimination of

the joint marketing “loophole” from GLBA, which would please Democrats

and consumer gro

ups.

We would indicate continuing Treasury study of emerging practices, leaving

an opening to come back to argue for higher standards for “profiling” and like
practices involving financial information, if we ultimately support more
aggressive legislation in on-line arena.




April 21, 2000
MEMORANDUM ,
TO: NEC PRINCIPALS
FROM: FINANCIAL PRIVACY WORKING GROUP
RE: FOLLOW-UP ON FINANCIAL PRIVACY PROPOSALS
SUMMARY

During the NEC Prncipals meeting on April 3, 2000, you discussed the possibility of adding to our
proposal another requirement: a financial institution muost get affirmative consent {opt-in) before sharing
any payee information with an affiliate or third party.’ Before deciding whether to include this element,
yau asked the working group to explore several questions, which are discussed in detail below, We also
advise you below {see issoe 53 of a change we have made to our cariivr recommendation on privacy in
bankrupicy. We are also preparing o briel assessment of the Congressions! eutlook on opt-in proposals
which will be sent separately.

t. What are the aptions for ap apbdn requirsmend for expecially sensitive financial information,
and what informatisn would be covered?

The working group wanis to highlight three options in this area. Oplion ooe would be 1o exclude any opt-
in requirement from the propasal. Optian twe would require an opl-in before a firm could share specific
information about: (&} 10 whom the customer bas made & payment by check, credit card, debit card, or
other payment mechanism {“payes information”}; {b} from whom the customier hias received 3 payment or
transfer of funds (“payer information™}; and {c} for what purpose any of these payverents were mads,
Option three would alsa cover the profiles derived from ihis specific transaction information under the
sane opt-mt. These options are discussed in grester deiai below,

QOption 1: No Opt-In Bequirement: Uinder this option, the core substantive propossi in our financial
privacy legislation would be te provide opt-out choice for both affiliates and third-party information
sharing, There would be no special protection for payerfpayee information or for profiles derived from
such information. This wounld match what the President has said would be inctuded in the Administration’s
praposal, i.e., choice for affiliate-sharing, but would go na further.

Option 2: Fayor/Payee Information: This eption would provide consumers with opi-is choice before
their transaction-level information could be shared by & financial institetion. During the last Principals”

" dizcuzzion, the conversation focused on payee information. However, the working group helieves that

egnally sensitive information could be comtained in payor infonnation {sources of income or deposits into
vour aecounts), Imagine, for example, o consultans or an independent conivactar whose bank account
provides a complete recond of her clients. We could articulate no justification {or distinguishing belween
paves and payor information. If the decision is made to proceed with vither option Z or option 3 {ihe apt-
in-hused options), we believe thd it should cover payor as well as payee informmtion.

‘This option is consisient with the substance of the recent proposal of Senator Shelby. a Jeadiag proponent
of finaneial privacy legishaion. 1M e Adnnaisitation’s optin proposat covers only the payorfpayee

' tnterestingly, Senator Shelby introduced 3 new Bil) fast week that would do effectively the same thing.
Entitled the "Froedom from Behavioral Profiling Act of 2000, it would require an opt-in before any
fmcial bstitution consld shuwe payee oF payor fnformation with an affiliste or a third party.



information, we should be vareful not to oversell it as a limit on behavioral profiling. U is interesting o
note that Senator Shelby billed his recent legistation as the “Freedom from Belmviorad Profiling Act of
2000." He said, in introducing his tegislation: “IF mancial instititions would only bs sllowed to buy, sell.
or otherwise share an individual's behavioral profile, if the institution had disclosed 15 the consumer that
such information may be shared and the instifution has received the consumer's affirmative consent 1o do
$0.” Yei, as we read the bill, it would not require opt-in before profiles inferred from the infennation were
shared or soid — only before spenific transaction information itself s shared or sold,

Optlion 3: Payvor/Pavee Information and Profiles: A more difficait decision s posed by whether o
require opt-in before sharing only specific ransactional information or also to require opt-in before sharing
the results of analytical madels (i.¢., profiles} derived from that transactionat mformation, (See the
Appendix for the madification to the legislative language that would accomplish this broader purpose.)

H the rextrictions apply only fo pavor/payer informstion, we would prohibit a credit card company from
sharing, for example, without your affimmative consend, the fact that you sontributed fo far-right wing
political groups, purchased a book on gay marciage, or pald your ex-spouse only $160 & month in child
support. However, they would be able to share, absent opi-cut, profiles that describe you as right-wing
extrensist sympathizer, gay, or divorced. These examples are indentionally sensitive; many fisms would be
reticent to profile in these arcas. Many people probably would have less objection to the profiling if firms
were sirmgply describing an individual ag o Redsking fan, avid tennis player, frequent traveler, or aficionado
of fine wines aad cigars. However, it may be impossible legislate a workable distinction between “benign™
and “non-benign” profiling categories. Note that under this option, we also include an asti-circurnvention
provigion designed o precinde financial mstitutions from disclosing tranzaciion-level information in the
guise of 4 profile.

1f the regtriction also requires opb-in befory sharing profiles, that woeuld be a far bigger step than restrining
the shariag of payot/payee information, as it would conetrain existing industry practice. Credit card
companies, {or example, ereste profiles of individusls’ purchasing behavior and ase that information o
target markeking (everything from bill incerts to phone solicitations). They share the profiles with affiliates
and sonsetimes sell the profiles to third parties. A few years ago, there was 2 firestorm when the press
reported that American Express was considering selling the specific payar/payes information. The focus of
the criticism was on sharing of “the raw data.” American Express guickly retreated, and asserts they have
no plans 1o share the more speeific information. There has not been similar eriticism of their continned
practice of developing. using, and sclling profiies based on consumer purchasing behavior,

1 the Administration sequires an opt-in for sharing payor/payee information without covering the profites,
some might argae that it would not adequately protect individuals againgt transfers of this sensitive
information. Under the propozal, payment service providers would not be able to sell the fags that an
individual made seventeen irips 1 Europe ast year and siayed st particelar hotels. They would, however,
be able to “profile™ that individual as a “fregusnt bhigh-end Europsan traveler,” asgd 2l that profils fo others
Tor smarketing pusposes.

2. Would the Adwministratios be treating finsscind ustitotions differently thas other firms,
especially other si-line firms?  Could we defend our paticy sy consistent?

CGenersily speaking, oancial institutions and businesses whase sctivilies are “lgancial in nature”™ ore
covered By the privacy restrictions {n current law and under oue sew proposa). Thus, for the nwst part,
compurable Bnancial activides wili be regulated similarly. However, there are some circumstances in
which similar information could be collected by nou-fisancial firms not covered by this stamiory regime
{as wo would amend 1), We also discuss below issues of consmtency between the Admunsimiion's
approzch to privacy in the on-line world and the Buancial privacy proposal.

Covered Activities: The GrammeLeach-Biley Act (GLBA sixd sy new proposal cover all iustituions
engaged in financial activities, which sre defined cleurly ia staniie and regulation, Traditionad finangial
nstitations {hanks, thyills, secnritiey finys, ivesiment campanies, invitunce companies, aaed credit unions)




engaging in activities “financial in nature” * are subject to enforcement by their respective financial
regulator, In addition, other finms engaging in activities “financial in nature” are also subject to the privagy
provisions.” Companies that engage in activities financial in nature, but are not traditions} financial
institugions, fall under the jurisdiction of the FTC,

The FIC s proposed sule states that it will view an entity engaged i an activity financial i nalure as a
financia!l institution only I i & “significantly” engaged i that activity, The FTC uses the following
example: 3 refatler that direetly issues 15 own credit cards fo consumers will b considered a financist
instilution; one that merely establishes a deferred payment or layaway plan will not. The agency has
sought cummeat on whether the term “significantly” should be more grecisety defined. The FTC staff have
indicated their intent to give consumers of ke products like privacy protections. That is, the purchaser of 2
service that falls under the definition of “fiaancial” slouid be protected fo the same degree whether that
service is obtained from a regulated bank or & non-traditional provider.

Ta help analyze the issue, we considered the cage of AOL. AOL says that it does vet ¢collect information
about the purchases that its customers make from merchants at the AQL site, They perceive that it would be
seen as an invasion of privacy to keep track of their customers® purchases when using the service (of course
they do keep rack of their customers’ browsing habits). They collect purchase information only for,
products purchased from AQL, dtself, such a¢ shing bearing the AOL lopo. However, iff ADL were to
coflact that information, it is not clear whather they would be considered » financial institution under
GLBA, AOL is now considering creating 2 “digital wallet” product. Customers could choose to put their
gredit card, home address, and other information into an ACL-maintained server (o help speed transactions
with comierchants. In that case, AOL wounld expect to provide 3 log of such parchases fo thedr custamers,
similar to a monthly credit card siaiement, These "digital wallets™ may beeome & suwjor payments sysiom
for e-vommerce, and we believe that such services elearly should and would be “financial in nature” and
therefore covered by the financial privacy reles.

Concerns have been raised that the payor/payee approach could create a situation in which credit card
coplpanies may have an advantage because they would possess more information than other market
participants regarding a custome’s transactions, I customers follow usual preferences and a low
pereentage of them opt-in to sharing of transaction-level financial data, credit card firms could have a
competitive advagtage in targeting communications to a single individual for marketing parposes.

% Activities that are “financial iy nature” are definad as:

1. Activitics specifically named in the statute, including lending and other banking activities;
insuranee wnderwriting, snnuity, and ageacy aciivities; securities underwriting snd dealing:
marchant banking; and financial er econemic advice or services,

2. Any activity that the Federal Reserve Board had detertined 1o be “closely related tn
banking or 8 proper incideni thereto” prior to the emactment of the GLBA. These activities
include financial dala processing, acting as a certification authority for digital sipnatures, and
check cashing and wire transmission services.

3. Any activity Hiat o hank holding company may engage in outside of the UK., as authorized
by the Federal Reserve, such as management consulting gervices; operating a travel agency; or
GrEanizing, sponsorisg, snd managing s mutual fiund.

The Act 2is0 sets up a process wider which the Federal Reserve and e “Troasucy may joiutly determine
tmt additionad sefivities are *fiuancial in dature™ or “legidenta! to {8] Hrancial aciivity™ In ordey
sceommodate futurs developmenis s foancial produsts,

* Bxempt from coverage vnder e privacy title are: compasies 1n Ihe oxrst ey sogage in activities
subjeat 1o the Commodity Putures Trading Commission's jurisdietion: the Farm Credit Systeo instiutiong
aud Fareer Mac, and govasnmuent-sponsored enterprises that enpage in seow Bization o secondary mu et
sctivilies, a5 lang as they do not setl or trunsfer noapublic personal infornwtion w2 nenafiiliated 1hind
garty.
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However, credit card companies will face competition from other institutions that collect substantial
amounts of transaction data. Competitors include other payment service providers, companies ke
Amazon.com that collect detailed information on a variety of ontine purchases, and intermet “portals” that
coflect extensive browsing information. In addition, since our proposal weuld bar companies from selling
payeripeyee information without consent, any competitive advantage to payment service companies must
be weighed against the assurances consumers will have that their payment information will not be
distributed to those with whorm they did not entrust such iaformation,

Comparison with Nan-Financial Privacy Policles: The Adminisiration has geaeraily taken the position
that the mare sensitive the information, the greater the privacy protection should be. We therefore
supporied legisiation that reguires an opt-in before sharing medica! information or gathering information
iron: children an-line. Corrent low also seguires optdn befote sharing telephone numbers calied, video
rentals, relesse of sindent records, records of cable television viewing, povernment records, and refonse of
drivers' seconds for marketing,

Regarding on-line privacy, while we bave vot proposed legislation for other on-line activity, we have nrged
seH-reguintion that provides for notice and apt-out cholee far activily on internet websites. In sddition, the
FTC and Cammerce are in negotiations with the “Network Advertising Initiative” {NAT) about possible
appronches to selfveguintion of the prastices of on-Hine profilers, who collect information sbout web
surfers and selsot advertisements based on the surfers’ behavior, They have iaken the position that these
practices ralse epecial concerns (compared with doiz gathered at & merchant that the surfer chooses),
becanse the surfers do not select the profiler aad do net necrssarily know of the profiler’s activity, The
apencies have made clear that, if the NAT does not agree voluntarily to practices that are sufficiently
protective of privacy, they might support legisiation.

While these negotiations are on-going, atty code that results would likely require: (1) opt-in for any Hoking
of 2 person's identity with on-line mfermation that was gathered previously when surfers did not know of
the profiler and could believe they were acting anonymousty; (2) notice and spt-out (likely “robust™ opt-
out, with the option highly visible to surfers) for linking of surfing information in the future with the
surfer's identity. In addition, 4 recent draft submitted by NAI contained a pmhlbltiou on profiling medical
and financial information.

There are arguments thai the Adminisiration’s policy on online privacy and options 2 and 3 of the financial
privacy proposal - cach of which invelve opt-in choice -- may not be comparable, Concerns have been
raised that the opt-in provision in the financial proposal will make it more difficult 46 sugtain onr selis
repuintory approuch, which has generaily called for notice and opt-out clicice. This concers s stronger il
if' the ope-in covers profilmg (option 3}, and not just payor/payee infermation {optien 2). Becauss the
distingtinn between opt-out and opt-in is so significant, we would need 1o be able to explain the
discrepancy in policy spprosches. Ansther argument of inconsistency is based on the fact that the
Administration’s vuling privacy policy has bren 1o suppont self-reguiation, whereas hore, we propose
finaucial privacy legslation

“Fhere are also srguments that our online angd fuancial privacy policies are consiztest, a3 follows: Optlon |
prosents the strangest srgunen! for comparshility, 1 provides for opteont choice in both industey seotors,
Por option 2, aoe argumest is that there are no siviler wansuctions in the online wodd as the payorfpaver
gansactiong that would be coveared in the financial poivacy proposal. Another srguoment 13 that the
payorfpayee tiformation i most seusithve aud muerits greater projeciion, as evidenced by the spegial
aratection that American Express and AGL provide voluntarily for such lnformation. For eption 3, the
azgument would be that the Adminigtration adopts s view that Ninancial profiling informatio (s most
sensitive » HLe payoripayee inforomtion - and therefore swris e greater, opt-bs protectios. Fuslly, for
all eptions, current law and the Admisistriion’s proposul woauld ::ml g payment secount or other
“financial i nature™ activity the same whetha s eomducted on-ling or on paper,



3. Would anpounciag this legislative proposal, er the addition of an spt-in for payet/payor
information, haem our prospects for completing nogatintions with the TU on the “gafe
harbar™?

At the firgt Principals” meeting, the Warking Group was asked how the praposal overall, and 2 possibie

opt-in for payotipayee information, would affect the safe harbor talks with the Buropeas Union (EUY. The

Working Group has tentatively concluded that, while the privacy package as & whole could bave ar effsct

on negetistians with the EU, the addition of an optin for payee-payor information or for profiles probably

will sot change the course of those discussions, whinlever they may be, significantiy.

The most significant parls of the Adeisisration's proposal from a safe harboy perspective are those dealing
with affiliatr sharing and access. Admigistration officials negotinting the safe harbor have envisioned for
soroe time that financial services firms would need to comply with GLBA as well as affiliate sharing and
access niles in order (0 have safe harbor benefits. With the release of this new peivacy proposal, we would
better align our position regarding the protections required domestivally with the proteciions that we said
ware peaquiired for adequacy under the safe harbor. This is consistent with the position that ULS, officials
tock in EL negotiations in March, We should understand, however, that the industry will likely abjest to
new requirements on sffiliate sharing and access for both domestic legislation and safe harbor purposes,

Regarding the proposals to require opt-in before sharing payor/payes information and profiles, no similar
apt-in is requized in the BU. Under the EU Duta Directive, opt-out i3 generally required before marketing
ases, Cipt-in is required for certain sensitive information, such as medical, ethnicity, and union membgsship
data. Bust financial information is not considered sensitive under the Directive. 'We are not aware of any
special privacy rules in the EL that are focused on the sonis of financial payments that may be covered by
our opt-m propossl,

#, Waould ooy privacy proposal prevent financial conglomerases from achieving the synergies
which the Administration and others argued would flow from breaking down Glags.Steagall
barriers between banking, securities, and insurance? Was information shariog a key
glesment of those benefiis?

While financial services firms may have sought modernization fegishation, at least in pant, in order to make
it sssier to benefit from information sharing within financial conglemerates, this wag not their primary
argavient on its behalf Moy was it 0 major fscus of Administration arguments, where we emphasized
pregter cheice for consurmers, farmers, and small busingsses, We also 3380 that modernization should resuit
iy hwer costs 1o consumers as smore fiuancial service providers compete by customers, and that it should
improve wecess for ander-served consumers by encouraging new competitors to find profitable
opportunities in praviously overdooked maskets.* However, in an October 5, 1999 speech Seeretary
Summers specifically mentioned the Importance syonergies angd information sharing i1 financial
modernization lepistation {o connection with tie need for greater privacy protections. He said:

“Financial privacy has grined nuch greater prominence 35 an issue stucs the last Congress, Mugh
of the benefit of financinl modemization iz syngrgy, and part of thaf synergy is derived from the
sharing of nfmation fromm developing innovative products (o seliguing customers of the buiden
of reiptsoducing themselves (o an instiinton caeh tine they do bushness. Novetheless, revelations
about finuncial sorvice industry praciices hizve come s 2 shosk to policy makers sud many
consumiers, who thoughi tmt frescial serelies Ninms preserve the canBidentislity of porsonad
cugtaner informmion, Owr chalfenge s w0 protect the privacy of consipness while preserving tie
benstits of competition and aesvation,”

E

* Ye checked ihe 1997 Ruban and Hawke wstimony before House Bugking and House Commerce (and the
Exclieguer speech and Koy Points of the Tressury plus released io May <97), as well ag 1998 and {959
Senate and House testimpony, and ¢oubd find no referunces o oross murketing or synesgy benefits,



Regardiess of which option i3 selocted, we belteve that our plan strikes the right balance. While an opt-in
requirament would provide greater protection for the most sensitive fnancial information, we would allow
financial institutions o reliove thelr casiomers of the burden of needing to provide the same information o
mudtiple affiliates. The Administration’s proposal would expressly exempt sharing of information with
affiliates “in grder to facilitate customer service, such as maintenance and operation of consolidated
customer call ceaters or the use of consolidated customer account sintements, ether than for marketing
purpuses.” )

5 Privacy in Bankruptey: Revised Recommendation

We continue to recammiend that the President anaounce that he has directed DO, Treasory, and OMEB to
eomplete 2 study of privacy and sccess 1ssves in bankrupicy dain before the end of the yoar, Wealso
helieve we should continue to work to sliminate provizions harmiful 1o privacy in the current House and
Senate bankrupioy bills. However, we are withdrawing the recommendation thal we announge ane
substantive new provision now, as part of the broader finmnoial privacy package. Thare are oo many
questions that we need the study 1o resolve before we can fee! confident in the policy proposal,

0



APPENDIX
SECTION 102, LIMITATION ON PAYOR AND PAYEE PROFILING

Séution S02{h} of the Gragwe-Leach-Bliley Act {15 U8.C. 6803} is amended o read as follows:
(b} DISCLOSURE OF PAYEE AND PAYGR INFORMATION--

{1y NoTicr ang OpT In—Notwithstanding subsection (a}, if 2 financial institulion pravides o
sarvics to a consamer frough which the consumws makes o receives payments or iransfers by chuek,
debit card, credit card, or other payment mechanism, the finno:al instdstion shall aot disslose to an
affiliate or a nonaffilisted thied party—

{A) the Kentity of any pesson of entity (o wham a consumer has made, or from whon »
consumer has received, o paymeat o transfer by cherk, debit card, credit card, or other payment
niechasisn;

KEY information about a consumer derived frem (he information deseribed in
garagraph (A)] o

“{C the poods or servives for which such payment or transfer was mads,

“(2) EXCEPTIONS

AL A financial instiution may disclose the information desaribed in paragraph (1) e an
aifiliate o 2 nonaffiisted third party if such financial instinution e

“{1} bas provided to the consumer a notice thet complies with section 503; snd
“{ii} has obtained from the consmer affirmative consent 1o such disclogure and such
consent has not been withdrawn,

“(1) This subsecion shall ned prevent a Snsncial fostitution frem disclosing the
information described in patagraph {1} o an affiliafe ar 2 nonaffitisied third party for the

purposes deseribed in subsections (001, (2), {3, 435 003 (). (9 er 1017
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MEMOTANDUM
TG: NEC PRINCIPALS
LOLOH SALLY KATZEN
DAVID BEIER
FROM: FINANCIAL PRIVACY WORKING GROUP
RE: FINAL ISSUES ON FINANCIAL PRIVACY

We urgently soliclt your views on two remaining issues: (1) whether wae should deseribe the natrow optin
praposal as invelving “personal spending profiling” or use snother temt {sge options below): und {23
whether to include 2n additional provision that would preciude sharing transactionsl informmiton oy
characteristics derived therefrom involving especially seositive issues {¢.g., sexual orientation, religion,
political views). We alse attach the finof legisiative language that we have developed for the optein
proposal., We ask that each of you share your reaction o this meme with yeur staff immedintely (or
contact Sarak Rosen Wartelf divectly ar 456-5384). We will comipare netey and determine whether ov nor
a principuls’ phone coll should be scheduled for this evening,

i - USE OF THE TERM “PROFILING™

Principals discussed on Monday whether to use the word "profile” in deseribing what i§ covered
ander the new opi-in provision for spending or caming information, including the fist of purchases made
via credit card, debit card, and simifar paymenis mechanisms or characteristics derived therefrom. During
the call, we agreed to try the word “profile” with limiting adjectives. Staff has agreed that "personal
spending” is the best modifier to describe what is covered {although technically sources or income ase also
covered), 25 in “rexquiring an opt in for personal spending profiles or portraits.” (Staifl have agreed on
legisiative language that does not include this term. (See 111 below.) The onty question i3 how we describe
what the fanguage does)

Ins the call, we also apreed to discuss the issue with the Commeree Department, whicl has the lead
an lderset privacy, where "onling profiling” has become o 1erm of art for the activily of zompusies ke
DeubleClick. TConmerce is seeking a “robust opt-out”™ rather than “opd-in” tuse finng,. Coniarcy,
thransgh General Counsel Andy Pincus, strongly prefers no? to use the word “profiling” foy reasons
described below. (The best alternatives we could come up with are “persesal speading habis” of "personat
spending portraits.”) David Beicr and Sally Katzen agree with Commeres, and Pater Swire leuns in the
same direction. Treusury has expressed a preference foy using “profile"bui zould live cither way, Saral
Rasen Wartell, and Ton Kalil believe that we can manage the real probloms saised by using e torm
“profiling” if we are exceptionally caveful and ciear ay the buckground paper that we give o e pross, TRl
groups, and industry,  We seek final guidance frons Principals.

11 short, the prablen is that (e e “profile” s used o deseribe the practice we seel o it
(sharing info or characteristics of a specHic person} bt also used 1o deseribe practives we do ot want o
affeet (shoring fists of people that liave specific chuructenistiesh. Thus, the use ol anather, luss weollknown
e might lead to misunderstunding of what wa sre trelng 1o dot but use of the bromdey o eould slsu
iead to the conclusion that cur proposal dees more than 3 dees. The latier problem could lead 1o problens
whun we subsequently soncunce the seif-reguiation agrecoment with the on-line Doubleclick-Bke ndustey
snd people srue that we have already said that Yopt-in” s approprivte for “profiling. * Interestingly, both



Haren Framoptune gud Loveste Urelli 1Zzz;zzg111 that most Americany f{a sot know wihat “profiting " i and
preferred the torm “personal spending habiiy”

The case far "sersonal spending erofiles™

v The word “protiie” las political resonsncs and hus been widely used i privacy debaies,

»  Legislative passape is highly wdikely this year, so nuances are less toporient snd the clarlty of onr
public message is more so,

e None of the other available terms is particuferty compelling. Preusary stad?, for jostzncs, think tha
financial frms’ Qpposilion fight be even greater ¥ we sogquire opt-i for @ vagen eat ke “porsonsl
spending patierns™ which could be read to mean information used for tisk massgement purposes (ke
sneznal speoding that sroimgts a call 1o ensure the card was not stolen) or other current jodustry
practices.

The case for "personal spending habils” or "personal spending portcaits”

s Several of the staff who also work on Internet privacy, and especially on the DoubleClick indusiry
isgues, have had the same nepative reaction o using “prefie.” The valnerability will come when the
press savs: "The Adminisiration now favors op-in for prefiling.” We will be exposed io the near teyn,
when the Doubleciick industry privacy code is annuonced in & couple of wesks, That ¢ode will include
a rabust aptout rather than apt-in, We will alse be exposed in the Jong term on Intesset privacy, when
people 53k why we favor opi-in for seme profiling but oppose any legisiation for profiling doune of web
sarfers.

+  The best argument for usiag the terss profiling is also the best reason not in use it lis political
resonanse stems from the public’s broader expectations abovt the word's meaning.

«  Because our financial proposat covers oaly a subset of finsncial proflling (allowing, for instance, the
American Express stuffers), privacy advocates will criticize ug for sver-pramging.

= RBecause industry engages in some forny of profiling in o wide variety of saitiogs, from cradi eard
stuffers to telemarketing activities to e-merchants studying l:‘rm»slz'g putteins, many paris of indusivy
may react negatively 1o the broad-sounding anncuncement of l‘f:i;tmlzl&, opl-in fisr personal spending
profiling,

BECISION: “Persanal Spending Profiles”
“Persandl Spending Habirs”
“Persenal Spending Portraity”
Other

i PROTECTION FOR ESPECIALLY BENSITIVE INFORMATHIN

in the Pringipals” discussion on Monday niyht, Smit was asked e deafl avooption for requiring opts
i {or o ban o} sharing or profiling based on especially sensitive intormativa. We provide below pros and
cons for inclusion of such language; however, saff are paanimons in vecemmending wod minclude the
provision in the package for the reasons set forth helosw,

Sl initial draft of this provision would roquire opt in Tor "gay Hig or profile gt ddeutities e
consumer by -

£1) race .

{2} religious affitintion;

{3) sexunl orientation;

(4) pelitical affilistion; o

(53 medical condition,"



Oiher candidates for inclusion might ol coloy nutiansd oiiging sex of marial stefus, oy
handicapped status, As for the otber personal Bnunciad profiling, nothing wenld “prevent o financiad
mstitction from ansmitting individualized informution i order o ddentily the cuswaner on an aggregate
marketing Ht

The snulogous lungusge i the Baual Credb Opportuaity Act sigtes that ™3¢ shall be anfawful for
any ereditor (o disoriminate against any applicant, with respeel (0 any asped! of o credit aasacticn-- {1 on
the basis of race, color, religion, nutional erigin, sex or maritaf stotus, or age.” I we decided to go furthey
with this provision, we woitld need to consult with DOJ

in favar of ncluding the provision:

{1) The law conteing ol ant-diseriminiiion shtuing 1hat serve as analogies oy this sorl of limil
an profiling. Categorizing individuals by group stgus such a8 race is nuxious and tegal ndes can deoter the
Bad actors,

{2) The anti-discrimination categories are trazkitionnt catepories for defining "sensitive"
information, Bocause we have generally soughi to bave stricter privacy rules for "seositive” datn, these
categonies sre natural ones o congider inchuding.

{3} This Administration strongly opposes diseriznination, snd this provision would send that
message in g context where it woulkd be hard for companies to defend thedr practices if they in fact were
miarketing based on the projubited categories.

Agpainet inclading the provigion:

Although it i theoretically atiractive 1o limit these sorts of noxious vses of information, arguments
against doing so inclode:

{1) Some of the categories in traditional antidiscrimination statutes are widely used and zecepted
in the marketing context. For instance, ywarketiog lists may tacget cither men or women, Age is used for
many marketing uses (would you want to receive the promoiions received by o teenager?). Marital status
and similar household information con be relevant for many marketing campoigns. The list used for ECOA
may thus be over-inclusive,

{2) The list of categories used for ECOA may atso be under-inclusive. Some especially sensitive
infarmation from a cheeking account nory inglode poticceal affiliation sod sexval orientation. These
catepories have notusually been included in antidiscrimination legislovon, and therr inclusion here may
drow a good deal of attention to this provision.

{3} For much of the most noxious behavior, some other hyw will probabty ofien cover the activity,
suchi as ECOA gr the prohibitions on discrimination in forming contracts.

{4) The effeet of this probibition may most heavily il on the mest benige uses of such data, such
as warketing of products that would be of particylar intecest 1o members of o group. Opting i (o such uses
muy be unlikely because it weould seem ta be volunteering 1o be the victin of discrimitation, evan if the
uses ure economically beneficial,

(3] Buveral people have sxpressed ponzerns that Dsclusiog the antidiscuimisation sguage could
disiract attention away from the privacy sspeets of the proposel s dsa the diferent wrens of civil tights
legislatéonn.

Liecizipm, B3 uet incidy gnp provision



Include a provision Gmiting any Hst pr prafife that dewmifies
the comsiomer by the following ¢haractoriztte JLINT THOSE
YOU WANT CEVERED]:

Hi, FINAL LANGUAGE FOR OPT-IN PROFOSAL
The working groop has agreed that the following language besi reilects the concept tor which we are
requiring opt-in, however, lawyers still need to integrate this language into the section that deseribes the
mechanism of opt-in,
RESTRICTION ON THE TRANSKER OF PERSONAL SPENDING PROFILES,
{n) if g financial institation provides a copswimer witl paynent services theough s check, duhit
card, credit card, of othwr sionilar istrameny, thit institution shall sor, unless the consumer

affirmatively consepts [apis-m}, tunsfer to any affiliate or nonaffiliated hind pasty--

€13 an indreidunlized Hst of thet conswmgr™s Iransastions or an hxlividuslized description of
that consumer's interests, prefercuces, or vther charscionstics; or

{2} any such st ar deseription constructed B response 1o an inguiry about & speciic, named
individual;

if the Hist or description is derived from information cellected i the cousse of providing that
service,

{b) Paragraph (a) shall not apply to the ransfer of aggregate lists of cansumers, consistent with
[eross-reference the opt-in requirement).
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COMMENCEMENT ADDRESS AT EASTERN MICHIGAN UNIVERSITY

DATE; April 30, 2000

TIME: 12:50 p.tn, - 2:45 p.on,
LOCATION: Ypsilant, Michigan
FROM: Crene Sperling

PURPOSE

§

To announce a new legisiative proposal to strengthen further the finanwal privacy of American
CONEUMETS,

i,

BACKGROUND

Rapid changes in technology and the vast increases in aceess [0 information that they make
possible are enormously important to our fisture prosperity, but they also pose challenges (o
protecting personal privacy. In the past, your administration has taken 2 number of steps 10
ensure that technological innovation does not underming privacy:

*

Electronic Bill of Rights: In 1998 Vice President Gore announced an Electronic Bill of
Righis, calling for private sector leadership where possible, legislation when necessary,
respansible government handling of personal information, and an informed public,

Children’s On-line Privacy: The Adnunistration worked with Congress 1o pass the Children's
Online Privacy Protection Act of 1998. Rules went into effect this month to ensure that web sites
aimed at children will not gather personal information cxeept with the consent of ihic parents.

Medical Privacy: Last year, the Clinton-Gore Administration announced historic proposed rules
that would legatly guarantice the key privacy protections: notice of dati uses; consent before
records arg uscd for non-medical purposes; patient sceess 10 records; proper securily; and effcetive
enforcement. Final rules will be 1ssued later this year.,

Genetice Discriminatien: [n February, vou issued an Executive Grder that probibits foderal
ageneies from using genetic information in hiring and promotion, You also called on the Congress
to ensure that these same rights apply 1o employees i the private scetor and 10 idividuals
purchasing health nsurance.



e Government Privacy: All Federal agencies now have privacy policies clearly posted on their web
sties, and we are making privacy unpact assessments a regular part of the development of new
government computer sysiems,

The financial services industry has ¢changed dramatically 1n recent years, due (o greater integration of
banking, securities and ingurance firms, new technologies that speed and expand access
information, and growing reliance on clectronic payments systems {credit cords, debit cards, and even
so-called digital wallets, which are on-line accounts that pay {or purchases and bills) instead of cash.
Sueh innovation has helped provide consumers with added convenience, lower prices, and morg
choices. The challenge 13 to take advantage of these benefits without threatening privacy.

The proposal you announcs today aims 1o protect the financial privacy of American consumers,
fulfilling the promise you made on November 12, 1999 when you signed historic fegisialion
modernizing the {inancial systern. While that bill fook significant sieps to protect the privacy of
financial transactions, you made clear that the protections were not sirong enough and direcicd the
NEC, Treasury Department, and Office of Management and Budget 1o develop a new legisiative
proposal,

That proposal - announced today and to be sent to Congress next week -- contains the following key
clements:

« Cousumer Choice: Consumers should have meaningful choice — the opportunity to opt-cut --
before a financial services firm can share their private financial data with anyone. Last year’s
financial modernization legistation granted important rights to opt-out of information sales
telemarketers and sther unaffiliated firms. Today’s proposal extends those protections o
information shared within financial conglomerates, The plan also closes an unnecessary exceplion
for “joint marketing” from last year’s bill. We will preserve, howover, financial firms” ability to
share the information that they need to develop new produects and manage their risks, subject to
appropriate confidentiality and reuse limitations.

s Enhanced Protection for Especially Sensitive Informatien:

Affirmative Consent Before Sharing Medical Information; A consumer applying for a loan or
other financial product should not have to worry that the lender 18 making decisions based on
personal medical records recaived front wn insurance wffiliste. The Clinton-Gore plan wiil
assurc that companies would not gain any speciul access o insurance medical recards by betriy
part of a financial holding company. The consumer would be regaired 1o affirmatively consont
("opt-in™) before any financial firm could veceive medical information from a Hie vsurance
ecmpany or other atfiliate.

E

Affirmative Consent for Personal Spending Information: Just a5 we do not expect a postal
waorker to read our mail, we do nol expect a bank processing our checks or eradil card
payments to take our most sensitive financial information and share that information willh
oihgrs. Under the Clinton-Gore plan, a financial firn will not be permitted 1o transfer
mdividualized, personal spending habits (where we spend cur money, where we earn our
money, and what we buy) unless a cuslomesr affirmatively consents.
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The Right to Access and Correct As financind conglomeraies collect more and more data about
us, it s increasingly important that consumers have the ability 1o roviow that mformation and
correct material ervors. Expanding on a protection already provided for credit reports, the Clinton-
Gore plan would allow a consumer to ensure that finms are not deciding whether to offer them
pradycts or special services hased on mistaken information about their financiai status,

PARTICIPANTS

Pre.Event Briefing in Air Force One

s Maria Echaveste

«  Gene Sperling

¢ Terry Bdmonds

s  Sarah Rosen Wartell, NEC

» Undersecretary Gary Gensler, Treasury

Speaking Program;

iv.

YOU

Professor Gary Evans
Professor Glenda Kirkland
President William Shelton
Secretary Slater

SEQUENCE OF EVENTS

YOU arrive at Convention Center in Ypsilanti

President William Shelton of Easiern Michigan University greets vou

All proceed 1o a photo receiving Hnie of 25 peonle located just offstage -

When receiving line is finished, Professor Gury Evaos announces you and See. Slater
to the Convention Center audience from offstage

& & & »

Aundience: About 8,000 students and families. Besides the Admnistrulion
officials traveling with you from Waskingion, VIPs in the audience include
former Governor Blanchard and Mayor Dennis Archer of Detroil,

Professor Glenids Kirkland sings the natienal anthem

Prof. Bvans makes brief romarks and introduces President Shelton

President Shelion makos brief remwks and intradeces Sec. Slater

Sec. Slater makes brief remarks and introdoces YOU

YOU deliver remarks

President Shelton confers upon you an honorary degree in public service by placing a
medailion around your neck

® ® % ¢ » &
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Overall Message

Timing and Political Prospects

1. Why is financial privacy legislation needed now?

2 Industry argues that we should wait and see how the privacy provisions of the
Financial Modernization bill werk. Those regulations ure still under development.
Why not wait and see?

kX Senator Gramm has made clear that legistation will not move this vear? Why doces
this proposal matter?
4, Last year’s bill called for a two-year Treasury Department study of inforination

sharing between affiliated firms, vet the new proposal takes action on the issue
hefore the study is complete. Isn’t this proposal premature?

Relationship to Financial Modernization Legislation (Gramm-Leach-Bliley)

5. Information sharing is one of the most powerful synergies driving affiliation
between financial firms. Doesn’t your privacy proposal underniine the very purpose
of Financial Medernization that you seo actively supported last year?

6. What are the gaps in last year’s Financial Modernization legislation that this
proposal would fill?

Relationship to Internet Privacy

7. Isn’t the new financial privacy proposal inconsistent with the Administration's
position on online privacy? Why are vou prepared to legisiate opt-in for finaneial
privacy, bat only encourage “self-regulaiory” apt-cut for Internet privacy,

8. Wanid the proposal handle financial information online and offline any differently?
9. The new preposal requires eustomer opi-in for descriptions of personal spending

habits, while the Administration has supported opt-ont for Internet privacy. How
do you explain this difference?

Relationship to EU Negotiations on a Safe Harbor

10. How will the Administration’s new proposal affcet the safc harbor talkys with the
European Union?

Questions About Proposal Details:

1L, Ceasumer Choice and Affitiate Sharing: What docs the bill do fo improve consumer
choice? Can firms share with affiliates without consumer chaice?
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16,
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19,
20.
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22,

Consumer Access: Are the access and correction provisions really necessary? Don’t
existing laws (Nike the Fair Credit Reporting Act) adegnate?

Cousumer Access: Won't the new access rules be burdensome for industry?

Opr-Tu for Personal Spending Habity: Why has the Administyation chosen to support
opt-in for descriptions of personal spending habits?

Opr-In for Personal Spending Habits: Last year’s lepislation gave consamers the
right to opt out of having their financial information shared with firms that were
aot affiliates of their financial institntion, How docs the opt-out reguirement work
in conjunclion with the opt in requirement for especially sensitive iformution?
Opt-in for Medical Tufermation: How does the financial privacy proposal protect
medical records within financial holding companies?

Opt-ins for Medical Informarion: The sharing of medical records within holding
companies was a contentious issue last year during cunsideration of the financial
modernization bill. The Adminisiration oppoesed the medical privacy provisions in
last year’s bill and they were dropped at your insistence? What has changed?
Opt-in for Medical Information: Does this proposal mean that there is no longer any
need for mediecal privacy legisiation?

Joint Marketing and Other Exceptions: You say yau are ciosing leopholes, Which
exceptions have vou eliminated?

Enforcement: How would this bill improve enforcement of financial privacy
protections?

Redisclosure and Reuse: What effect would this.proposal have oo the ability of
authorized recipients of information (o reuse the information for their ows
purposes?

Preemption: How would this pro;msal preempt or otherwise affect state law?

Comparison fo Other Bifls

23

How does the Clinton-Gore financial privacy proposal differ from the other major
privacy bills before the Congress?
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Overall Message

+  The President is fulfilling his commitment to press Congress to pravide greater protections
for the fimancial privacy of Amencan consumers, [Me pledged o propose legislation as he
signed last year's Financial Modernization bill and agam in his State of the Union.]

« The President believes that consumers should have the right to control how their personal
information is used. ’

« The central principal of the Clinton-Gore plan: the more sensitive the information, the greater
the protections (o ensure thal congumer 1§ i1 control.

» Public interest in privacy pratection will only continue o grow.  The momentum is ull one
way. Those who assume the Ametican people will wait for protections they view as
essential, do so at their peril,
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Timing and Political Prospects

Question 1:  Why is financial privacy legislation needed now?

o We must assure that consumers can enjoy the substantial benefits of technology and
recent market changes with the same level of confidence in the financial system that they
had before. An integral part of maintaining consumer confidence is maintaining
adequate privacy protection,

e We are in the midst of three significant changes in the financial services sector: a
technological revolution, industry consolidation and a move from cash to greater reliance on
electronic transactions. These changes have brought greatcer choice, lower costs, and more

efficient services.

e Last year's financial modemization legislation was an important first stcp toward ensuring
that financial privacy keep pace with the rapid changes in the market place. However, as the
President said when he signed the bill and later in the State of the Union, additional steps arc
needed. This bill fulfills his promise to put forward a new plan to provide assurance to

CONSUIMETSs. .



Timing and Political Prospects

Question 2:  Industry argues that we should wait and see how thic privacy provisions of
the Financial Modernization bill work. Thesce regulations are stil} ander
development. Why not wait and see?

» The Financial Modernization bill only took the Nrst step, i we know today what we need
to give consumers” confidence in the financial systent — control over how their information is
used.

» 1t is clear that consumers need to have the right to choose whether their information is shared
with affibiated firms or third parties. There 18 no competling reason thit choice should apply
I an uneven way as it does today.

« Further, the sensitivity of information shout your detnled spending habits or medical care
requires immnediate sction. Fhe pace of technological advances — and thus the pace of
information sharing — accelerates every day, and we shoudd act to protect the most
sensitive information immediately.

» Firms are just now really beginnming to take advantage of the new opportunities to affiliate
made possible under last year’s bill. They will be building large data warehouses of
information shout consumers in each of their affiliales. Isn't if better that the rules of the
road for such information sharing is established now, before {firms sink enonmous sums into
systems that will need to be redesigned?

« Finally, last year's legislation contained inconsistencics and certain problematic provisions --
targeted inn this new proposal which the regulatory process has identified but cannot correct
without further legislation. These problems need prompt afiention to make the statute work
effectively.
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Timing and Political Prospects

Question 31 Senator Gramm has made clear that legislation will nof move this veae?

Why does this proposal matter?

Predictions about the fate of privacy legishation are nwade at one’s pertl. The public interest
inn this issuc is only growing. Momentum for further legisiation is mounting. The American
people may demand that their Congress acts 1o protect their financial pravacy.

When the President first announced on May 4, 1999, his support for legistation 1o adopt
financial privacy protections, some satd it would never happen thea and that the Financul
Maodernization bill would contain no privacy provisions; vet enly merths later, Congress

passed and the President signed a bill that contained important new protections — albeit only
a first step.

This President will be active untif the last day of his Presidency working to meel the needs of
Americans and pressing Congress to do the right thing. With (s new proposal, the
President will help build momentum for legislation.



Timing and Political Prospects

Question 4:  Last year’s bill called for a two-vear Treasury Department study of
information sharing between affiliated firms, yet the new propaosal takes
action an the issue hefore the study is complete, 1sa’t this proposal
prematere?

»  Our work on the study has informed this proposal. But we know that the question ol
tnformation shanng among affiliates needs to be addressed now and shoulda™t wait.

+  The ongoing study will address several issues related to affitinte shanng praciices and
technologies, and will be extremely useful iy informing both fulure regulatory
implementation, and future legislalive action oni these issues.

¢ Although Congress gave Treasury 2 years 1o complete the study, we plan Lo conclude it this
year, in order to hetter information legislation and implementation of these proposals,



Relationship to Financial Modernization Legislation (Gramm-Leach-Bliley Act)

Question 5:  Information sharing Is one of the most powerful synergies driving affiliation
between financial firms, Doesn™ vour privacy preposal undermine the very
purpose of Financial Modernization thad you so actively supported last vear?

v We believe that the beoefits of affiliztion arc {Ully conststent with increased privacy
protection.

« Last year's modemization bill atlowed broad affiliation amony financial companics, to
mncrease efficiency in the indusiry, increase the choices available to consumers, and hely
institutions remain internationally competitive.

»  Our firms will specificaily be able to share information to serve thelr customers better
through things like consolidated customer service centers and ali-in-one monthly statenients.

*  When it comes to choice, mstitutions will prove to custamers that they will use thew
iformation appropriately and truly for their benefit. We believe that our proposat will not
inhibit the operations or growth of our financial firms, and that the choice of bow information
should be handled rightfully belongs in the hands of consumers.



Relationship to Financial Modernization Legishation (Gramm-Leach-Bliley Act)

Question ;. What are the gaps in Jast vear’s Financial Modernization Jegisiation that this
propesal would fli?

» This bill provides greater protection for consumers, and greater certainty for financial
institutions, by filling gaps and clarifving key inconsistencies in the existing statute.

= Closing the Joint Marketing Loophole: This proposal closes the "jomnt-marketing”™
exception that would bave allowed a firm o share o Bist withoul consumer chotoe i they
were jointly marketing products with another fim.”

n  Egriier Novices: In addition, consumers would g privacy notices and cholce sarfier
(upon application or request), so that she could effectively comparison shop on privacy
policies. Current law appears 1o only require that these be provided when a customer
relationship is established.

*  Eliminating Exceprions: Unnecessary special oxceptions {or cortain financial instiwtions will
be closed. This bill eliminates those special exemptions, and treals financial institutions
equally. )

s Strengthening Enforcement: The bill also strengthens enforcernent authority. Under existing
law, institutions that are not regulated by a financial (bank, insurance or securities) regulator
are subject to FTC enforcement. The bill sirengthens the penaltics that the FTC can seek and
provides g “second sel of eyes” for these firms, by granting new authority to Sfate Attoroeys
General. It would allow them to pursue actions in coordination with the FTC against persons
who viclate the privacy laws and regulations under this bill.

»  Limiing Reuse: Finally, current law does not preclude those who are transferred information
{without consumer choice) for authorized purposes from reusing the information {or their awn
profit. The proposal would close that gap.



Helationshin te Internet Privacy

Question 7;  Is the new financial privacy proposal consistent with the Administration’s
position on online privacy?

+ Yes. The Administration's longstanding position has beon 10 encournge self-regulatory
¢ifarts by industry in the on-line world. We have slso cousisiently stated that jegal
protections are required for especially sensifive information, such as medical, children's on-
line, amd financial records.

* For medical records, this vear will see historic, {inaf rufes that will legally guarantee koy
privagy protections.

+  When children go online, the new rules under the Children's Online Privacy Protection Act
ensure that web sites must get verifiable parental conseni before the sites can gather
children's personal information.

¢ For financial records, the President said, when signing the financial modernization bill ast
November, that the new law "takes sigiificant steps 1o protect the privacy of our finuneial
transactions.” The President also said that the bill did not go {ar enough, and he promised {o
announce a new legisfative proposat to complete the unfinished business. The proposal
loday, once enacled, would do just that



Helationship to Internef Privacy

Question 8:  Wounld the proposal handle financial infermation online and offline any
differenily? .
« No. For these activities, the rules would apply identically to online and offline belwvior. For
instance, the rules would apply in the same way to information from a credit card purchase
made in person or over the lnternet,

» + As under current law, most of the Hoancial privacy proposal would apply o aclivitics that are
Hinancial in nuture.” The special opi-in belore sharing daluiicd desoriptions of porsonal
spending habits applies (o any firm providing o pavment sorvice {checking sceount, debit
card, credit card, or digital wallet) whether on-hne or off-line.



Relattonship to Internet Privacy

CGuustion 91 The new proposal requires customer opi-in for descriptions of personal

spending habits, while the Administration has supported opt-out for interact
privacy. How do vou explain this difference?

The Administration believes that the details of vour spending habits s especially sensitive
information and deserves the more carcful protection of the ept-in. The Administration also
believes that less sengitive marketing activitics should continue to be subject fo an opt-out,
both for financial institutions and for the on-line world generally.

The President’s proposal would apply an opt-oul for the sharing of financial information in
order to include a customer on an aggregate marketing list, This sort of opt-out is consistent
with Administration policy for on-line commerce, where we have encouraged companics to
provide at least an opt-out for sharing of customers' information.

In both setiings where opteout is requited, individuals must have clear notice of how their
information will be used, as well as an effective choice to say no to uses of their information
of which they do not approve. In both settings, the information is being used to provide an
entire group of consumers with a service, in contrast 1o the espeeially worrisome practice of
singhng eut tndividuals for special scrutiny based on examination of particularly sensitive
information,



Rehitionship ta EU Negoliations an a Safe Harbor

Question 10: How will the Administration's new proposal affect the safe harbor talks with
the European Union?

« tshouldn't effect those talks, The safe harbor talks focus on consumers in Europe, while the
focus of the proposed legistalion would be on American consumers,

Background: ;

In Mareh, the U.S. Department of Commerce and the European Connnission simouneed a
“tentative agreemngnt” on fhe safe harbor approach for all sectors exeept financial services, That
tentative agreement will be considered by the Member States in late May, with the intention that
the agreement will be in place for the US-EU Summit at the end of May, =

Because the regulations under the financial modernization act are not yet final, the EU and U8,
will continue working together with the goal of bringing the benefits of the safe harbor to the
financial sector. Neither side anticipates problems with interruptions in data flows while they
continue their good faith efforts (o resolve these issues.

The Safe Harbor process will creats a framework for transfers of personal data from the Bl o
the US, Companies that sign up for the safe harbor will be considered 1o have "adequate”
privacy protections under European law. For such companies, agreeing to a set of common-
sense privacy principles will assure that trade can proceed free from the threat of dat blockages.
Bliminating this threat o trans-Atlantic trade means jobs for Americans.

The safe harbor upproach is also a milestone for the Administration's approuach 1o e-commeree.
The approach highlights the role of self-regulatory erganizations on the Internet. Companics can
agree to meet the standards set by these self-regulatory groups, which we beligve con greatly
reduce the need for cumbersome legal regulation of the Internet. [n this way, the privacy
approach in the safe harbor tatks can serve as a model for flexible approuches in ethor e
commerce areas, including consumer protection m a global Intarnet, 1o addivion, the safe harbor
lalks are an example of constructive action invelving the US and the European Udonon a
complex irade issuc.



Questions About Proposal Details: Consumer Choice and Affiliate Shaving

Question TH: What does the bill do to huprove consumer choiee? Cuan fivms share with
affilixics without consumer choice?

» Last yeur's legislation granted important rights to opt ot of information sales to
telomarketers and other unaffiliated firms {“third parties™). This proposal exiends those
protections to information shared with “aflilintes™ within o financial conglomente.

¢ Under current law, those conglomerates cun include everything from a bank fo a data
processor to a travel agency. Consumers dealing with one firm would not reasonably expect
that information about them would be spread so widely,

* Inaddition, last year's legislation does not ensure that consumers will receive notice of a
financial institution's privacy policies and practices carly enough to make meaningful
comparisons between institutions.

» Inorder to make comparison shiopping casier, the proposal clanfies that consumers should be
able {0 receive a firm's privacy policy upon request, or with an application for a product or
service -- not just before they are about to sign on the dotted line,



Questions about Propozal Details: Cansumer Access ,

Question 12: Arc the access and correction provisions really necessary? Don’t existing

taws (like the Fair Credit Reporting Act) adegnate?

«  With all the importat information about you that your financial firms may collect, not
merely from 118 own records, but {rom affiliates and third parties, it s important that
consumers have the abilily fo know what the firms know and ensure that decisions about
what products to offer vou and on what terms are not influenced by incorrect information,

o Forexample, if a bank learns from its insurance affilite that, because of your driving record,
you are in a high risk car insurance pool, and may choose 1o ofier vou higher priced credn
serviees as o result, you should have the ability 1o know what they know and make sure it is
right. Sinlarly, banks may not report bounced checks to ¢redit reporiing agencies, but thieir
credit card company may not offer you their best deal on credit card rates if they think you
bounce checks. 10 that mformation 1s wrong, you should be able to correct it

* Assuring individuals the right (o see their financial records and correct nustakes will
empower ordinary mdividuals and reduce the risk that important mistakes will creep into the
new holding companics” databases. .

» The principle that individuals should have access to imporiunt infonnation about themselves
is built into American faw and practice in many seftings. The Privacy Act of 1974 ensures
that Americans have access to information held about them in federal government files, The
right to access 18 incorporated in the well-known OBCD Privacy Guidelines, approved by the
United States Government in 1980, as well as in the privacy practices the Administration has
encouraged in the online setting.

*  The law does provide some access and correction rights for financial records. When credst
histories contain incomplete or inaceurate data, o person can be turned down for a job or foru
msrigage or other loan. For this reason, the Fatr Credit Reporting Act of 1970 includes
strong assurances that individuals will be able w see their credit history and correct any
mistakes. However, it does not cover all the information that a financial firm might get sbout
you frany nffilistes or other sources,



Questions ahout Proposal Details: Consumer Access

Question 13: Won’t the new access rules be burdensome for industry?

« No. In many instances, financial services firms already provide detailed customer account
statcments that let consumers sce their important records. Where financial services firms
already provide effective access and correction, the new provision should not be burdensome.

» The provision also states that individuals will have access to their records that are reasonably
available to the institution. Institutions will not have to disclose confidential commercial
information, will be able to recoup a reasonable fee for providing access to a consumer’s
financial information, and will not have to create any new records.



Questions About Proposal Detatils: Opi-In for Personal Spending Habits

-

Question 14: Why has the Administration chosen to suppori opi-in for descriptions of
personal spending habits?

+ A central theme of the Adrmotnisiration’s privacy policy is that more sensitive information
should be treated more carefully. We believe that the information cluded i the detatled
descriptions of spending habits, such as a list of every purchase made an a persony's credit
sard, is trudy sensilive information.

»  Consurners should be able to use a credit or debit card, or write a check, with confidence that
their financial institution will not release this detailed personal inlormution without consent.
Similarly, consumers should know that their hst of purchases will not becowe a target for
private invesiigators or others who want to use people’s paymont history as a database
search.

» Just as we don't expect a postal worker (o read our mail, we don't expect a bank processing
our chiecks o take our most sensttive Dnancial information and then sell a highly personal
description of our personal spending habits (o owisiders for marketing,

« Consumers have little chotce but 1o rely on pavment systems for their everyday tife. liis
“hard to carry out their household affairs without a checking account or eredit or debit card.
“And these systems arc often the only wiy to make a purchase over the telephone or in the

rapidly growing arca of on-line commerce. As Americans use these payment systems more
and more, Americans should have confidence that their payment history will be treated
confidentially. The price of having a credit or debit card should not be to have every
purchase made with that card available to outsiders uniess the customer specifically requests
othorwise,



Quesiions About Proposal Details: Opt-In for Personal Spending Habits

Question 15: Last year's legislation gave cousumers the right to opt out of having their
financial infermation shared with firms thai were not affiliates of their
financial institution.  How does the ept out requirement work in conjunction
with the opt in requirement for especially sensitive information?

» This bill extends the consumers’ right to apt out to include sharing among affiliates.

e Before a financial firm can transfer an aggregate hst of customers for marketing or other
purposes, coch consumer on the list will have had & chance to opr out of having
information about him included iz the transfor.

e  Werecognmze, however, that some types of financial information ace more sensitive than
others. )

e Tius proposal would require conswners to give affinnntive consent {epf in} before o payment
service provider comdd share a detailed description of personal spending habits with anyone --
medical records held by an insurance affiliate, for example, or information about who we
write our checks to or who writes them to us,

+ Just as we don't expect a postal worker o read our matl, we don't expect a bank processing
our checks to take our most sensitive financial information and then sell a highly personal
description of our personal spending habits (o outsiders for marketing.



Qutestions about Proposal Details; Opi-in for Medieal Information

Question 16: How does the financial privacy proposal protect medical records within

financial holding companies?

e The proposal {eatures strong proteciions for the privacy of medical records within financial
holding companies:

L

First, for compantes that are covered by 1he proposed medical privacy protections under
the Health Insurance Pontability and Accountability Act, the entire tange of strict medical
privacy provisions will apply.

Second, for life insurance, auto insurance, wid other companies that are oot covered by
the proposed medical rules, the new proposal would require affirmative {opt in} consent
before any health information goes from the cotmpany to an affilinte or cutside conpany.

Third, the proposal contains a new provision that would prevent companics insids
financial hokling companies from gaining any advantage, in sharing medical information,
from their placement in the holding company. The new provision would only aliow
sharing of medical information, even with the opt-in, if the same information is required
of all customers, including these who do not have any other relationship with the holding
company. In this way, financial ingtitutions would not gain any extra ability to share
niedical information when the medical information is held by their corporate affiliates.



Questions about Proposul Details: Opi-in for Medical Information:

Question 17: The sharing of medical records within holding companies was a contentions
issue last year during consideration of the financial modernization bill, The
Adminisiration opposed the medical privacy provisions i Iast year's hill and
they wore dropped at your insistence? What has changed?

»  Last vear, the Administralion was seriously concerned that the proposal on medical records
would actually lewer medical pnivacy protections 1 magor ways. The Presudent's proposal,
in sharp contrast, would assure that the strict medical privacy rules would have their full
effect.

o In addition, the President’s proposal adds important new protections for medical
information within financial holding companies. Even for companies that are
outside of the scope of the proposed HHS rules, such as life and auro insurance
compuanies, medical information could be shared with other companics only with
affirenative {opt in) consent, and companies would not goin any advantage in sharing
medical information by being part of a financial holding company,



Cuestions about Proposal Details: Opt-in for Medical Information:

Question 18: Does thiy propasal mean that there is no longer any need for medical privacy

tegisiation?

Not at all. Because of gaps in HHS's legistutive authority, the Administration also strongly
helieves that we need to enact compreiicusive medical privacy legistation to supplenont the
protections of the HHS regulation.

The President promised in 1he State of the Union this year that the proposed medical privacy
rules would become {inal this year. Atthe announcement of the proposed medical rules, the
President stated that they "represent an unprecedented step 1oward putting Americans back i
control of thelr own medical records.” The President also, however, called for passage of a
comprehensive medica) privacy law. He pointed out, for example, that "only through
legislation can we cover all paper records and all employers.”

The proposal today would address the specific issuc of limiting flows of personal medical
mformation within financial helding companies. Additional legisiation is needed to nmuske
sure that proper prolections are in placs for other uses of medical information.



Questions About Proposal Details: Joint Marketing and Other Exceptions

Question 19: You say yon are closing loopholes? Which exceptions have you eliminated?

o First, we will close the joint marketing exception. Under last year’s fegislation, [inancial
Institutions can share customer information with other companies acting on their behalf or
engaged in joint marketing arrangements with them. Consumers have no control over these
transfers of information about them.

» This specific “joint marketing” exception was to avoid disadvantaging smaller banks that
contract out many services including marketing because they are not part of {inancial
conglomerates and cannot, therefore, rely on affiliate services.

o Second, we will level the playing field benween affiliates and nonaffiliates. Therclore, there
is no need for a special exception, particularly onc that was not in fact narrowly targeted but
undermined consumers’ ability to prevent unwanted marketing,

o Third, we would eliminate special carve-outs for certuin industries, Under this proposal, all
financial firms will be treated equally.



Questions shout Proposal Details: Enforecement

Question 28: How would this bill improve enforcenent of financial privacy profections?

Clarify what are violations: The proposal would clanify the nature of violations by making
clear that # iz a violation of law for ap institution o fiil to live up 10 the privacy policy
disclosures that it mukes o consinmers.,

A second set of eyes (Stare AGs): The bill provides authortty for States Attorneys General to
enforce the privacy provisions with respect (o institutions that are engaged In financial
activities, but are not covered by a bank or other financial regulator. These institutions
currently come under the jurigdiction of the FTC, which has enforcement powers diiferent
from those of financial regulators, and does not have similar exeminaiion authorily,  States
will now be able to coordinate with the FTC to improve enforcement for these companies.

Enhanced Penalties: The bill authorizes the FTC to seek monctary penalties. Under current
law, penalties can only be sought by the FTC for g second violation.

State AG Enforcemaent of Pretext Calling: The bill gives the Statcs AGs simitar additional
authority o help enforce anti-pretext calling provisions that aim to deter identity thefl.

FTC Rulemaking for Certain Entities: 1 would give the FTC the same rule making
authority under the Fair Credit Reporting Act as to firms not covered by bank, nsurance, or
securities regulators as those regulators obtained under last veuar's legisiation far those types
of firms.



Questions About Propesal Details: Redisclasure and Reuse

Question 21; What effect would this proposal have on the ability of anthorized recipients
of information to reuse the inforpuation for thedy ewn purposces?

¢ Last year's legislation allows third parties that receive information from a financial institstion
to fransfer the mformation 1o others for permitied purposes. However, they can reuse the
information, meluding to do their own marketing, without Emits.

« This proposal would tighten the limits on a third party’s ability to pass customer information
along to another firm and extend the imits 1o apply (o affiliates. It would also Jimit an
affihate’s or third party’s ability to reuse informalion it receives aboul a customer {or iis own
marketing purposes.



Questions About Prepesal Details: Preemption

Question 22: How would this proposal preenpt or otherwise affect state law?
« The bill would not make any change in the preemption of siate lsw.

« The inclusion of affiliate opl-out, ol course, wounld apply as a new nationwide floor for
conusumer protection, as would the other protections (ncluded m the Bl



Comparisen to Other Rills

Question 23: How doces the Clinton-Gore financial privacy proposal differ Hrom the other
majer privacy bills before the Congress?

- o Two other significant financial privacy bills have been introducad, once fed by Senators
Sarbanes and Leahy, the other by Representative Markey and Senators Shelby and Bryan,
{Senator Shelby also has introduced another largeted hill)

+«  All are excelient cfforis to provide loadership in this mporant arca, While wo differ on
some details, we applaud the leadership of these members,

The Sarbanes/Leahy bill (8. 187)provides for upront choice for sharing of tiformation antong
affifiated firms, and opt in choice for sharing with thivd pardies. Our bill also provides an opt out
for all affiliate sharing. However, we offer an opl in for the sharing of the most sensitive
information on an individual’s spending habits regardless of whether the sharing is with an
affiliate or a third party. This provides stronger protections for this information than 8. 187,

The Clinton-Gore initiative also places an opt in resiriction on the transfer of sensitive medical
information among financial affiliates, again providing stronger protection, I addition, the
Clinton-Gore plan also includes provisions ~ not found in the Sarbanes bitl — that strengthen
enforcement; address gaps in the protections in last year’s financial modernization bill, such as

the joint marketing exception; and cover a broader range of institutions and types of financial
information. :

The Markey/Shelby legislation (H.R. 3320}, like the Clinton-Gore initiative and unlike the
Sarbanes bill, builds on the protections in last year’s financial modernization faw. The central
difference is that the Markey bill requires opt in consent for sharing with both affiliates and third
parties. This approach could have the unfortunate effect of denying consumers too many of the
benefits of information sharing, as few cusiomers might make the effort {o opt-in ¢ven when they
have not objection to the nature of sharing of certain less sensitive information. The Clinton-
Gore approach focuses the higher opt-in standard on the most seasitive forms of information,
namely medical and detailed personal spending data. In other areas, the Clinton-Gore package
addresses 1ssues not fully covered by the Markey hill, such us placing stronger restrictions on the
reuse of information by those who receive ot from financial institutions, and ensaring that
consumers can “shop around” for the best privacy proteciions.

The Shelby targeted legislation (8. ) Shelby’s bill, labeled the "Freedom from Behavioral
Profiling Act of 2000, wounld require opt-in for sharing detailed information where you spend
money and for what and where you carn wmonsy,  Despite s name, 1t 4008 not apponr 1o cover
descriptions of spending habits, us the Administration bill docs, but that may be o technical
drafling ssue.
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oc: JOHN PODESTA RN s re il
FROM: GENE B. SPERLING S redesie

SARAH ROSEN WARTELL

RE: BANKRUPTCY LEGISLATION
ISSUE PRESENTED:

The NEC Bankruptey Working Group has prepared a letter to the Congress setting forth our
detailed views on the House and Senate bankruptcy reform bills. Both of these bills passed by
overwhelming margins, despite our threat 16 veto the House bill and the important reservations
we expressed about the Senate bill. Consutner groups continue 16 oppose these bills, Many

. major editorial pages have been critical of both bills, although most are more favorable toward
the Senate bill. We expect some will oppose the final product, The letter to Congress would
reiterate our previous statements: It again threatens to veto the House bill and says that the
Senate bill better meets your principles, although we have some serious concems. Despite the
tengthy criticism of the bills’ provisions, the letter effectively signals that you are likely 1o sign
the.final. legismmmwwuwWMQr drops most of the

consumer and debtor pwzccuans achieved by Senate Democrazs We seek your reaction to this
strategy betore The ;

VIEWS OF YOUR ADVISORS:

Al of your advisors support balanced bankruptey reform. All believe that the final bill will do
som.gagﬁ,_bxmcouragmg pzrsona! responsibility and lowering credis card interest rates that are

: 3 i3 4re oo ready to use and even abuse Chapter 7's bankruptey
z;gscharge A lof ynur acivlsors also agrez that, dus 1o an expensive 1Gbbying cifort by the credit
card industry, the final bill will lack the balance we sought and will not demand similar
i:jgousibiiity from the credit card industry,

e s

An important issue is whether or not the new rules, determining who should be required to go
into Chapter 13 (which requires repayment of what a formula says you can repay), are flexible
gnouph to deal with specific cases of hardship in unusual circumstances, The provisions we have
pushed for - ultimately allowing the bankruptcy rrustees and counts greater discretion ~ have
been largely rejected. We have made reasonable progress in the bill in other areas; for example,
he bill protects child support and alimony from competition from credit card debt in many cases

and-includes a safe harbor fwm_,m&Wzdzan»mccmz debtors.
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Assuming that the final bill that comes to your desk is close to the Senate biil, all of your
advisors agree that you should sign it, although for somewhat different reasons. Jack Lew,
Chuck Brain, and Gene Sperling believe that, while the final bill may be on the whole a net
minus, it is a relatively close call, and not worth the political downside of a veto override. Larry
Summers believes that a final bill relatively close to the Senate bill is 2 net plus and shouid be
signed on the merits. Buakruptey reform, Larry argues, will have an impact similar to that of

open trade: a few visible cases of hardship, but a larger less visible benefit of lower interest rates
for ¢redit card borrowers.

All of us feel that, while it is unfortunate that we do not have 2 more batanced bill, if the fina!
bill stays relatively close to the Senate bill, it would be better to sign the bill with some
reservations than to risk a veto override. For you to have any chance of sustaining a veto, or
even to make a strong public statement through an overnide, we would need to launch a high
profile battle against a “paid-for” bankruptey bill — a battle that would indirectly put us at odds
with friends like Senators Daschie and Torricelli, and allow athers to say we were walking away
from our individua! responsibility message.

BACKGROUND:

Last May, the House bill passed by a veto-proof margin of 313 to 108, A Democratic substitute
that we crafted with Congressman Nadler received only 149 votes and had no.effect on our effort
to give enough Democrats cover to help us achieve a veto-sustaining margin. Key Houge
Demoeratic leaders, including Representatives Martin Frost, Bob Menendez, and Patrick

Kennedy supported the underiying bill and opposed the Nadler substitute, Minority Leader

Gephardt opposed the bill, although he announced his position well after other Members’
positions i support had settled. When we talked to Senate Democrats, we found few were

. interested in our substantive concemns and many were eager to see a reform bill enacted. Some

were willing to press for changes and modest improvements were achieved as a result. But few
Senate Dernocrats were willing to oppose the legislation despite its imbalances. As aresult, an
improved bt flawed bill passed the Senate by a vote of 83-14. Democrats opposing the bill on
bankrupicy grounds were Senators Kennedy, Welistone, Dodd, Feingold, Harkin, Reed,
Sarbanes, Schumer, Lautenberg, and Moynihan, {A few of the 14 epposed the bill for other
Teasons. )

Although a formal conference cornmittee has not been named, Congress is now working to
reconcile the House and Senate bills. Republican and Democratic leadership expect to attach the
bankrupicy provisions to a conference report on other legisiation (perhaps Digital Signatures or
Crop Insurance) in order o avoid procedural roadblocks placed by Senators Wellstone and
Kennedy in trying to force another Senate vote on a two-year minimum wage increase,

The NEC working group drafied a letter to the informal conferees setting forth the
Administration’s detailed views on various provisions of both bills. [t reiterates your senior
advisors’ veto threat that we issued on the House version of the legisiation last May.

{t describes the Senate bill as more balanced and doing a betier job of meeting vour principles,
although it details serious concerns we have about some of the Senate bill’s provisions.



In a few cases, the letter explains that the House language is actually better than the Senate
approach. {The letter also reiterates the veto threat on 3 bill including the minimum wage, tax,
and school voucher amendments that were attzched to the bill by the Senate, but we expect those
non-relevant provisions 1o be dropped.) (Copy of cover letter at Appendix A}

Y our senior advisors believe that the relatively muted tone of this letter signals that you are
likely to sign the final legisiation, albeit with reservations. The details in the letter provide
helpful guidance to the Democratic negotiators attempting to improve the bil] in conference.
Unless we significantly raise the leve] of our rhetoric now, your advigors will likely recommend
that you sign the final bill, unless it drops the most visible improvement achievad by Senatz
Democrats or includes the most noxious aspects of the House bill,

Appendix B is a more detailed summary of some of our substantive concemns with the Houge and
‘Senate Bills.

DECISION:

Proceed with Letter Let's Discuss
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APPENDIX A
[Date)

The Honorable Omin G. Hatch
{Chairman

Committee on the Judic'ary
United States Senate
Washington, D.C. 20510

Dear Chairman Hateh:

The Administration understands that, aithough conferees have not yet been named, your
staff are discussing ways to reconcile the House and Senate versions of H.R. §33, the Bankruptey
Reform Act. The attachment to this letter outlines the Administration's views on these two
- versions of the bill. As you and your staff develop an agreemc:zi on this bill, your consideration
of these views would be a;zpmzawd

The President supports balanced consumer bankrptey reform that would encourage
responsibility and reduce abuses of the bankruptcy system on the pant of debtors and creditors
© alike, Tomeet the test of balance, the bill that emerges from conference should be consistent
with the key principles set forth by the President, as described in the enclosure. The President
was disappointed that the House once again failed to produce balanced bankruptcy legislation
that he could support. As we stated when H.R. 833 came to the House floor last spring, the
President’s senior advisors would recommend that he veto the House bill if it were presented to
him,_ The bankruptcy provisions of the Senate bill generally do a better job of meeting the
President’s principles, althoegh the Administration has serious concerns about some provisions.

The Administration notes that certain non-relevant amendments have been included in
the Senate version of the bill. The President has made clear on a number of occasions that he
strongly supports an increase in the minimum wage of $1 over the next two years, However, as
the Adminisiration has stated previously, if Congress sends him a bill delaying the increase,
repealing overtime protections for certain workers, adding costly and unnecessary tax cuts that
threaten fiscal discipline and direct benefits away from working families, thwarting engoing.
efforts to enforce pension law, and including an objectionable private school voucher provision,
he will vets i,

Thank you for your consideration of the Administration’s views on these bills, Wr:
would be happy to discuss any of these concerns with you or your staff.

Sincere?y‘
Jacob §, Lew .
Enclosure . ) '

Identical letters sent 1o The Honorabie Patrick J, Leshy,
The Honorable Henry J, Hyde, and The Honorable John Conyers, Ir,



APPEXDIX B
SUBSTANTIVE CONCERNS WITH THE HOUSE AND SENATE BILLS

Homestead Exemption: The Senate hill includes 2 $100,000 cap on the amount of home equity
that states can allow dehtors to shield from their creditors.  The House bill has a cap of
$250,000, but aliows a state to opt-out, effectively eviscerating the cap. We have argued that it
15 fundamentally unfair to ask moderate-income debtors 16 repay what they can, while wealthy
debtors can shield their resources in expensive homes. Most expect that the Senate cap will be
dropped in conference, although rhetoric on this issue has the greatest potential to embarrass bill
proponents.

Credit Card Protections: Aizhcizgh the provisions in both bills are weak, the Senate is
somewhat stronger, providing new disclosures on teaser rates and the impact of making only the
minimum payment on the length of time one will be repaying debt. Senate Democrats, including

the leading Democratic bill proponent Senator Torrecelli, say they will oppose a conference

report that farther weakens these provisions, so the Senate provisions are kkely o survive intact.

Means Test Tor Chapter 7 Discharge: Both bills use [RS tax collection guidelines to establish
tests 10 determine whether a debtor has the capacity to repay a portion of their debt under a
Chapter 13 repayment plan, If so, filing for a Chapter 7 discharge is deemed abuse. The House
test is very rigid; the Senate bill has a bit more flexibility, We have argued unsuccessfully that
various changes are needed to build more disCretion into the system 1o determine whether, in the
debtor’s individual circumstances, they really have the capacity o repay (like the IRS has when
it ysed the guidelines for tax collection). We also sought less stringent thresholds and various -
technical changes to prevent unfairness in the application of the test. Some provistons from each
bill are better, but neither bill would address our fundamental concern. We expect a com;ﬁwmlse

with some of the bettt:r and worse feamws of each,

Pratection of Child sappart and Alimony: In the last Congress, the First Lady wrote of her
concemn with provisions that made additional credit card debt nondischargeable in bankruptcy,
thus leaving it to compete with higher societal priorities that alse are nondischargeable —
especially payment of child support and alimony. In response, the bill’s proponents added
numerous provisions to clarify that child support and alimony are the highest priority. We
believe that these provisions will work in many cases to improve the payment of child support
and alimony in bankruptcy; however, in a small portion of cases after bankruptcy discharge,
where there is no court supervision of child support and alimony payments or wage garnishment,
these credit card debts could ¢rowd cut child support or alimony. Our argument is very ”
technical: rhetorically, they have neutralized our criticism.

Dehtor Protections Against Coercien: During bankruptey, tou many debtors are misled or
tricked into agreeing to repay debts that they cannot afford and have a legal right to discharge,
The Senate bill contains provisions that make it significantly more difficult to misiead or
deceive debtors who cannot afford to reaffirm their debts, although the provisions could be
significantly improved to strengthen the hand of debtors seeking remedies when the bill's
requirements are not observed. (Certain consumer groups actually oppose the stronger
Senate provisions, even though they would prevent many more abustve reaffinmations,
because they also may provide creditors with new legal arguments in defending litigation. )

b
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The House bill has far weaker provisions and, most notably, a ban on class actions when seeking

remedy for abuse of these requirements. We expect the class action ban to be dropped and the

Senate provisions to be retained largely intact, but without the desired improvements. If the
class action ban is retained, newfound opposition to the bill may arise.

Clinic Violence: Recently, anti-abortion protesters have used personal bankruptcy to avoid
penalties for violence against family planning clinics, some even strategically sending protestors
who are judgment proof. Senator Schumer offered an amendment in the Senate that would make
court-ordered and other debts resulting from such violence nondischargeable. We strongly
supported the amendment. The Vice President was present in the Senate Chamber when they
voted on the amendment to break a tie, if needed. To avoid embarrassment, Republicans urged
their members to vote for the amendment and it passed by a vote of 80-17. The House has no
comparable provision. In conference, they are expected to modify the amendment so that it
covers debts from acts of violence generally, so they can avoid special protection for clinic
violence debts. There may be technical flaws in their drafting of the broader amendment, so it
will not protect all clinic-related debts. Abortion rights groups are not sure whether they want to
fix these flaws, preferring to have the issue. If the Republicans drop the provision, Senate
Democrats will likely rally; but if they simply broaden it to cover other violence, those eager to-
vote for the bill will likely concur,

Pension Benefit Protections: The Senate bill also included a provision that would allow debtors
to waive in advance bankruptcy protections for certain retirement assets (IRAs and non-ERISA
plans). Senator Grassley had earlier offered a provision that would have capped the pension
assets that debtors could shield from creditors in bankruptcy, but facing labor opposition to that
he instead opted for this. We fear that those of limited means and sophistication could be
compelled (perhaps in the boilerplate of a credit card or loan application) to waive protections
for the retirement assets. As awareness of this provision has grown, it has provoked a firestorm.
We expect it to be modified or eliminated.
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THE WHITL HOUSE
WASHINGTON

June 22, 2004

MEMORANDUM TO THE PRESIDENT

FROM: GENE B. SPERLING/SARAH ROSEN WARTELL
' CHARLES BRAIN/JOEL WIGINTON

SUBJECT: DECISION ON BANKRUPTCY REFORM LEGISLATION
G JOHN PODESTA
ISSUE PRESENTE.

Sm%miaamwmmmmhkﬁmmmmaamymfmkgﬁmmm
aver. The Republicans agreed o make some further concessions on a souple of the cutstanding
issues, but the final resolution fails to address oir concems on three key issues you noted n your
. yeoent lotter to the Congressional lcadershin: the homestead exemption, discharge of penalties for
. violations of clinic access laws, and en exemption from the Fair Debt Collection Practioes Act
{FDCPA) for check collectors. These problems come on top of the dissatisfaction many of your
advigors foel with the belance struck in the bill®s other provisions. Senstor Daschie has asked
about your intentions and believes that 5 strong, clear message from you quickly could enhance
thwhmcfabtammgawm-&mngmﬂgm. .

. Your advisors unanimously recommend that you send another letier 10 the Congress that: (1}

indicates that you will veto the bill that Lott described os final; (2) strongly implies that pos will .
sign no bill withewut adequate clinic access provisions; (3} stresses your concerns with the
current resolution of the check collector and homestead issues and the lack of balance in the
remainder of the bill; but (4) nrges the Congress to fix these problems and leaves you room to
decide how to proceed if the dk:ic access lssue is resolved.

STATUS IN CONGRESS

Senator Daschle believes that the chances of achieving 34 Democzatic votes ate enhanced by your
sending 8 cledr, strong veto message es soon as possible, However, it iz not certain that a veto-
susiaining margin cen be obtained. ‘While Daschle would personally support the bill in its current
form, if you have a strong veto message premised upon the clinic acoess and check collsctor
provisions, Daschis may stand with you, Nmﬁﬁmﬁm&%mcns&w%mmm
am’bicmmﬁmmzﬁi)mmzsmwﬂhngww&ebﬁi

Semator Torricell, the lead Democmtic sponsor of the Jegislation, slso appears 1o be inclined to
support the bill in its cwrrent form. Torrieelli’s staff, however, notes that if you come out with s
clear and strong veio statement, the Senator may stand with you against the clinie acoess and
check collestor provisions,
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Eleven Democratic Senators were opposed o the bill on relevant grounds when it passed the
Senate, Senator Durbin, who led the bipartisan effurt last year and voted for the Senate bill, hag
determined that the final bill is unaccepteble to him, regardless of the outcome of these remaining
issuss. Senator Leshy, who voted for the Senate bill and has worked hard to ensure a fair
process, belisves that the clinic access and the check collector issus swing the balance sgainst an
already flawed product; he will vote sgainst itin this form andrecommend & veto, Senator
Schumer, who stroagly opposes the biil, belizves that the clinic acoess issue wiill mobilize others.

There are five to seven Democrets, led by Senators Biden, Johnson, Breaux, and Reid of Nevada,
however, who will likely support the bill in whatever form it is presented to them, Senstor
Jeffords is the only Republican who has publicly noted some concerns with the measure,

There is little prospect for overcoming the strong veto-proof margin of 313 to 108 by which the
House passed itz bill last May. Morecver, itis likely that the Republicans will send whatever
vehicle they use for the barkruptey bill {o the Komﬁmmunga&amm

ADMINISTRATION APPROACH TO BANKRUPTCY REFORM

‘We have said repestedly that you support balanced constrner bankraptey Jegislation that would
encoureges responsibility s reduce sbuses of the bankruptcy system on the part of debtors end
mditms_aiz"k& W can tliminate abuse without hurting those farced to turn 1o banknupicy, the
vast majority of whom are faced with some of the hardest circumstances that life hes to offer -
divoree, unemployment, filness, and uninsured medical expenses. Although we should not
countcnance people using banknuptoy to escape bills they can afford 1o repay, we also should not
enact punitive legislation that places insurmountable barriers before the people whe file for -
bmh'uptcj:saiaﬁm :

To guide Congress in striking ﬁcmhﬁmmmh&waﬁfoﬂhmﬂwtb&ts&ﬂd be met
by afinal bill. Many of these isrues were resolved on o bipartisan basis by Congressional staff.

« Others were reserved g8 “member issues.” Just this week, Lot advised Daschlz of the
_ Republicans’ final offer on these issues and their plas to move forward attaching bankruptoy to
the next available vehicle, :

ASSESSMENT OF NON-MEMBER ISSUES

In a letie? to the informal conferses on May 12, Zi}ﬁe,!acklzwmfmhymkcypmmplcs A
detailed assessment of the resclution of these issues is in the attached appendiz. ,

In ghom, the ﬁmtbill’s provisions ere closer to the Senate bill than the House bill, but they do not

the balance that you have sought. They reflect & cormpromise betwenn a House bill
that we thought badly one-sided and & better Senate bill about which we still had significant
concerns. While all of your sdvisors believed when we wrote you on May 5° i%;aiywshmld
sign a bill close to the Seeate bill, this bill is a somewhat closer call,

For example, our findsments] concern about the rigidity of the means test in the Senate bill was
not sddressed. Moreover, changes were mads from the Senate:bill to shift 8 fow more debtors out
of Chapter 7 and limit a bit farther the court’s diseretion to determine whether o debtor has the -
eapucity to repay. Similarly, flawed language from the Senate bill narrowly lipiting the family
houschold goods that debtors ean protect from creditor seizure was included in the finsl bill,
While no one of these provisions alone merits your veto, cumulatively timy represent undesiveble
changcs ralative to the Senste bill.
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ASSESSMENT OF RESOLUTION OF MEMBER ISSUES

You wrote to Congressional leaders an June 9* setting out your concems about five open member
issues, Qur assessment of the resglation of these issuey is below. In short, we believe two of
those issues have been resolved to our satisfaction (persion cap and credit card disclosures,
although Senator Kennedy is having trouble getting confirmation of the sgreement on pension
cap); one jssue hag been resolved to the satisfiction of key Senate Democrats but not to ours
(hemwmd), and the Republican resolution of two issues (clinic sccess and check collector
exemption] is uracceptable to us gnd the lead Democrats on those issuss, although some
Democrats would support the bill nonztheless,

Pensions: *The finsl bill may ellminate pretections for reasonable reﬂtement pensions that
refiect yeo years of contributions by workers and thelr mployen."

The Senate bill included & noxious provision that would have allowed creditors to demand that
debtors waive bankrubtoy protestion for pension assets as & condition of receiving credit. That
was dropped in Conference, but Senstor Gmssley nsisted on some limit on otherwise unlimited

- pension assets shielded fom emditorg. Senstor Kermedy was decply concerned that such a cap
would send the wrong message about rotirement savings. Morcover, seemingly large retirement
accounts éanmnm}ymdz for extravagant lifestyles for workers with increasingly long |
Tife expectancies. A compromise was appsrently reached between Kemnedy and Grassley that
caps only sertain IRAs excluding smounte rolied over fom employer pension plans; at 31
million. Moreover, the court has discretion 1o waive the cap in the interests of justice. Senstor
Kennedy is having difficulty getting confirmation that the Republicans will stick with this
agreesnent.  If'there is no backsliding, ihis resolution seems reasonable end consistznt with our
mmu in the howmestead consexst.

_ Credit Card Disclosares: “The finzl bill may wesken important credit card disclosure
" provisions that will help ensure consumers anderstand ihelmp!imﬁem of the debt they are

ncurring.”

The Senate bill requires modest new credit card disclozures. Cammnm would be given botter
infanmation about credit card *teaser rates™ and the impact of meaking only the miniomum payment
on the length of time one would be repaying debt. Your letter referred to an effort by Senator
Gramm to exclude srmall banks from the provisions' scope. However, the provisions survived
without the exclusion, although for two years the Federnl Reserve Board will be asked to provide
consumers with an 00 nurober for information about credit cards issued by smaller banks - an
800 nmumber that larger banks will have fo provide themselves. The Senate bifl’s modest
disclosure regidrements have besu effectively preserved.

" Homestead: *The finsd bill may not adeguately address the problem of wealthy debtors
who use overly broad bomestead exemptions to shleld assets from their creditors.”

Stats law allows debtors fo exempt from the bankropicy estate home equity valued up to specified
homestzad exemption thresholds. Five states (incloding Texasand Florida) have unlimited
homestead exemptions, effcatively aliowing wealthy debtors to shield millions in assets in
valusble mansions, whils svoid repayment of their creditors. It seems 1o us fimdamentaily unfair
10 ask low- and moderate-income debtors to devote future incorne to repay all the debts that they
can, while leaving foopholes that sliow the weslthy to shicld assats from their creditors, ,
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The fins! bill has a modest imitation on unlimited homesteads to address sbuse by those who
move to states with unlimited bomestead exemptions within two yeurs of the bankruptey filing,
This does pot address eur fundumental lssue. Morcover, wealthy debtors often oan use
bankruptey planning 1o postpone bankvuptey for two years while they qualify for the zmizmﬁcd
homestead cxcxrzp‘izm o

H
Benator Kohl, the Democratic Senate champion of this issue, is satisfied that this resolution
represerss & good first step end establishes the principle that some metionwide limitation on
homestead exemptions is appropriste. (Kol is undecided whether he will support or oppose the
overall bill.) Senator Leshy does not want to flank Senator Kohl on.the left on this issue, Thus,
i you take this issue to the public, you will have only long-time barkruptey-bill apponents Tike
Wellstone, Kennedy, and Nadler joining you from Congress. However, many editorial pages -
sround the country have pressed this issue bard and would appland your concern,

Falr Debt Collection Practices Act: “The final bill may include an anth-consumer provision
eliminating existing law protections against inappropriate collection practices when
collecting from people who bounce a check.”

In conference, Senator Hatch has insisted on an anti-consumer provigion (in neither the House or
the Senate bill) which would eliminate attorneys fee awands for violations of the Fair Debt -
Collection Practices Act, if the defendant is collecting beunced checks rather than other defaulted
debt. Thiz is & pernicious provision becanse it could give cheek collectors de facto rein to
intimidate and heress lower-income debtors, knowing that their financial position would prevent
them from hiring counsel, Ofien, the only effective enforcemnt of the check collector provisions
is class action litigation, financed by firms because of the patential for sttomeys feo awards.
Senator Torricelli suggesied & minor change, which the Republicans sccepted, that Hmits
stiorncys' fees to cases where the debior can prove that he or she had po intent o defrmud,
Senators Leshy and Sarbanes argue that such s standard is impossible to prove, Our
memmmm

" Clinle Acesss: “Some ln Congress still cbject to 2 reasonable pws-islaa that would end
demonstrated abuse of the bankruptey system. ' We cannot folerate sbusive bankrapicy
filings to avold the lepnl consequences of violence, vandalism, and harassment nsed fo deny
acuess to legal herlth services.”

The Senate bill included & Sehumer amendment to address the armoimced strategy of anti-
sbortion protestors using bankruptcy to avoid penalties for vielence sgeinst family planning

© ¢linies in violation of the Freedom of Access to Clinic Entrances Act (FACE) and its stote
counterparts, - We strongly supported the amendment. The Vice President was in the Senate
charber when they voted to break a tie, if needed. To avoid embarrassment, the Republicans
enisured that the amendment passed by a vote of 80-17. However, in conference, they have
stendfastly refused to include it or a comparable measure. Their altemative, which they have
unilaterslly srmounced will be in the Snal bill, does little beyond current law. It precludes
discharge of all judgements for acts of violence where behavior was shown to be willful and
malicious, Advoeacy groups argue that few of the ectual judgements against, or settiements
reached with, defendants who harsssed clinic patients include s finding of willful and malicious
behavior, Moreover, harassment and intirnidation does not always include violence, Thus, the
Jinal unilateral resolutlon does not satisfy our concerns.
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This is the hardest issus for the Democrats who want o support the bill, Abortion rights groups
are ensrgized. If you take 2 strong position, this is the issue most iikc%y to raily Democrats in
opposition to the bill. Even Senatar Tomicelli may join you in opposing the bill if further changes
&re ot made te this provision, although Senator Biden does not bcla:vc this issue should bring
down the entire bill. £

RECOMMENDATION

Your advisors unanimously recommend that you send another letter indicating that the
Republicans’ “finsl” banlauptcy bill is one that you would veto, The letter would note that there
has bezn an acceptable resolution on peasions and credit card disclosures, but that you have
continuing concerns about the check collector, homestead, and clinic acoess provisions, Speoial
emphasis will be given to the clinic access issue, 8o that no one reading the letter would doubt
you wonld veto sny bill without its satisfactory resolution, A reader should also be conecrned
that you might veto a bill that does riot resolve the homestead and check collection issues to your
satisfaction, but the letter will give urge the Congress to fix these problems and give you
sufficient latitude to make the veto decition later, There is & real risk that Congrcsa could resolve
the clinic access issue, leaving you with only & handful of Democratic Senators joining you in
opposition to a bill with the other provisions.

DECISION

1. Send the letter as proposed

—— 2. ut” discuss



——"

APPENDIX
ASSESSMENT OF BANKRUPTCY BILL’S OTBER PROVISIONS

In 2 Jetter to the informal conferses on May 12, 2000, Jack Lew set forth your key principles,
Our assessment of the resolution of these issues is below.
¢

Menns Test: “Access to Chapter 7 should not be gém;rned by ar arbifrary mesns test, but
by reasonable guldelines that take Into account lndividua! clreumstances”

We have argued unsuccessfully that various changes are needed to build more diseretion into the
system to determine whether, in the debtor’s individual clroumstances, they reslly have the
capacity 10 repay. Wzmmmmm;mmmmmdwt&mmﬁcm:sw
prevet unfaimess in the application of the test. We did sucsesd in proventing ereditors from
filing motions to challenge low-income debtors” bankruptoy filings, but these below-median
income debtors will be subject to the burdens of now means test paperwork and trustee scrutiny -
even though only o tiny fraction will have any capacity to repay their debts, While some modest
froprovements were made in conference, the final bill (Tike both House and Senate bills) dm

- nof address many of our fundarental s eoncerns.

Protection Against Caerc!ve Reafflrmations and Prnctices: “There must be Qppmpriate
safeguards sgalnst coercive creditor practices that compel debfors to forgo thelr rights and
that disaﬁmmge more scrupulons creditors.”

bmmgbanlmqatcy too many debtors are misled or deceived into agreeing to m;:ayéebtaﬁm
they cannot afford and have s legal right to discharge. The final bill contsins provisions, based
on an Administration proposal, that make it significantly-mare difficult to mislead or deceive
debtors who cannot afford to reaffirm their debts. Te get our proposal included in the Semate, we
had to make some gignificant comprornises with the credit sard industry that cause corsumer

. advocates concers, We sought further improvements in conference but they were not moade,
- However, truly offensive provisions from the House bill (that would have barmed class actions as

a rexmedy for existing law violations) were dropped. As 8 whole, your staff believe these
Mbmmgxammmfwmmmmkm

Iinproving Credit Card Practices: “Both debtors and creditors ronst be required to be
responsible. Bankruptcy relorm shonld bebalanced b by inclndirg pwvisilms that address
credit-cnrd practives that nuay Iead to banlcupteles™

As discussed in the bady of the memorandum, modest pew credit card disclosure requirements
were included in the Sennte. These largely survived in tact in the final bill. Consummmgmm

. better information about credit card “teaser rates™ and the impact of making only the minimum

payment on the length of time one would be repaying debt. Owerall, while we believe more
informarion conld be provided more clearly, these provisions are an improverent over current
faw,

Non-dischargeable Debts and “Cram Downs™: “The goal of repaying creditors must be'
balanced with the need to protect social priorities, such as payment of child support,
alimouy, and taxes, and o preserve » meaningful opportunity for a fresh start.”

In the last Congress, the First Lady wrote of her concern with pmmzm that make additional
credit card debt nondischargenble in bankruptcy, thus leaving it to compete with higher sociotal
pricrities that nlso are nondischargeable - especially payment of child support and alimony.



In respense, the bill*s proponents left the new categories of nondischargeable credit card deby,
albeit somewhst narrower, but added provisions to clarify that child support and alimony are the
highest priority, These provisions will work in mauy cases to improve the payment of child
support and alimony tn bankruptey; however, in a small portion of cases after bankruptey

. discharge, these new nondischargeable credit card debts could crowd out child support or
alimony. Our argument is very technical, however, Rhetorically, they hove newtralized our
child support and alimony criticism,

We have a similsr concern about provisions in the final bill that would give secured creditors
unprecedented rights to collect amounts in excess of the value of their collatersl. (Current laws
“crams down” thefr ¢laim to the value of the security,  Thus, if'a car is worth less than the
amount originally borrowed, the claim is limited 1o the car’s value.) Since secured debt must be
satisfied if the collateral is to be kept, collection of other tocietal priorities (like child support,

" alimony, and taxes) might also suffer abit. The bill also skews the distribution of scarce debtor
assets toward undsrsecured ereditors instead of unsecured creditors (like credit card companies),
The lgtter firms support ia ironie, but this was apohncalhm'gmnthzymdcmmmﬁnmng
firms to win Senator Abrshem's support. While the ﬁnaibxl% is better than the House provisions,
our fundamental concery was 1ot sdzbmcd

er ta Entry or Representation o the Bmkmpi‘cy Svstem: “Ingppropriate barriers
should not be created to entry into or effective representation In the bankrupicy sy::m’”

The Administration has been cancemed about inflexible pre-bankruptey filing hurdies, including
paperwork end counseling requirerents and foes. We were also sancerned about attestation

requirements and ganction provisions that could deter stiorneys from representing debtors or raise - -

the costs of rcprmmation. The final bill weives fees for Jow-income debtors, redices some of
the paperwork requirements, snd climinates the most chilliiig tequirements for debtors® sitorneys.
While hardly the provislons we would have wfzrm, we do not have strong objecdasx fa the
remaining provisions.

‘1i



