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(" DISASTER MITIGATION PILOT PROGRAM.~The following program Disaster
. levels are authorized for ioans under section Z(b)(1)(C): mitigation

; : pilot program,
(1) $15,000,000 for fiscal year 2000, authorization,
(2)  $15,000,000 for fiscal year 2001.
(3}  $15,000,000 for fiscal year 2002.
(4)  $15,000,000 for fiscal year 2003.
(5  $15,000,000 for {iscal year 2004,

' Smslt

§21.%@) (1)  The Administration is authorized to make grants (including Pusiness
contracts and cooperative agreements) to any State government or any agency thereof,  development
any regmnal entity, any State-chartered development, credit it or finance corporation, any  centers,
women's business center operating pursuant to section 29,2 any public or private 15 USC 648.
institution of higher education, including but not limited 1o any land-grant college or

university, any college or school of business, engineering, commerce, or agriculture,

community college or junior college, or to any entity formed by two or more of the above

entities (herein referred to as "applicants®) to assist in establishing small business

development centers and 1o any such body for: small business oriented employment or

. “BSubsection 20(f) added by § 14 of P.L, 106-24, approved April 27, 1999 (113 Stat. 39),

Frormer § 21 redesignaced as § 30 and new § 21 added by Tide 11, § 202 of PL 96-302, approved July 2, 1980 (94 Star,
£333. Tatle IY of PL 96-302 mav be cited as the "Small Business Bevelopment Center Act of 1988 per § 201 of PL,
96-302. Both §§ 201 and 202 of Title 11, PL 96-302, which provide for SBDCs and add new § 21, are repeated effective
Oct. 1, 1990, per § 4 of PL. 98-395, approved Aug. 21, 1984 (98 Stat. 1366}, Previously, the repealed section was
effactive Qat, 1, 1984 (§ 204 of P, 96-302, supra), later mvade effective Jan. 1, 1985, by PL 98-177, approved Mov. 29,
1983 (D7 Star. 1124, and further extended by § 4 of PL 98-39%, supra, to Qct. §, 1980, Notz: PL, 98-8 approved Mazch
24, 1983, Emergency Jobs Appropriation (87 Stat. 13), provided: -~

"Developing Parks and Recreation Areas

An additional amount of $30,000,084 to remain svailable until expended, is appropriated for "Salaries and
expenses”, Small Business Administration to be available only for grants for resources development programs
pursuant to section 2 {{a)1) of the Simall Business Act; notwithstanding any other provisian of faw including
any contsined herein, such sums shall be allocated 1o each State, the District of Columbia, and the
Commaonseeaith of Puerto Rica on the basis of the average of the mumber of unemployed individuals wheo reside
in tach such arex as compared 1o the tofal number of unemployed individuals in all of the States, the District of
Columbia and Puerte Rico during the fourth quarter of calendar year 1982; upon receipt of a certification, which
the Administrator deems sppropriate from the Governor of any State or Puerto Rico of the Mayor of the Diserict
of Columbia, the grant te that are may be made {sic} tmmedimely, and an expedited review and approval of any
rules, regulations or procedures is hereby authorized and shatl be completed by April 15, 1983,

For language affecting SBDCs in appropriations statutes, see page 661 of this Handbook.
¥ References to women's business centers in this paragraph were added by § 502¢e) 1) of P.L. 105135, approved Dec.
2, 1997 {111 Swat 2622)
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natural resources development programs; studies, research, and counseling concerning
the managing, financing, and operation of small business enterprises; management and .
technical assistance regarding small business participation in international markets,

export promotion and technology transfer, delivery or distribution of such services and

information; and providing access to business analysts who can refer small business

concerns to available experts: Provided,*® That after December 31, 1990, the

Administration shall not make a grant to any applicant other than an institution of higher

education or a women’s business center operating pursuant to section 29 as a Small

Business Development Center unless the applicant was receiving a grant {including a

contract or cooperative agreement) on such date. The Administration shall require any

applicant for a small business development center grant with performance commencing

on or after January 1, 1992 to have its own budget and 1o primarily utilize institutions of

higher education and women's business centers operating pursuant to section 2% to

provide services 1o the small business cormmunity. The term of such grants shall be made

on a calendar year basis or to coincide with the Federal fiscal year.'”’

{2y  The Small Business Development Centers shall work in close
cooperation with the Administration’s regional and local offices, the Department of
Commerce, appropriate Federal, State and local agencies and the small business
community to serve as an active information dissermination and service defivery
mechanisto for existing trade promotion, trade finance, trade adjustment, trade remedy
and trade data collection programs of particular utility for small businesses,

(3)  The Small Business Development Center Program shall be under . :
the general management and oversight of the Administration,*® for the delivery of
programs and services to the small business community. Such programs and services Cooperative
shall be jointly developed, negotiated, and agreed upon; with full participation of both agreeroent.
parties, pursuant to an executed cooperative agreement between the Small Business
Development Center applicant and the Administration.

(AY'® Small business development centers are authorized to form
an

proviso sdded by § 6 of P.L. 101-515, approved Nov., 3, 1990 {104 Stat. 2142},

“*71,ast sentence in subsection 2t (2)(1) and all of subsections 21{a)3) through 2 [{a}5) substituted by § 2 of PL
98395, approved August 21, 1984, Small Business Development Center Act of 1984 (98 Stat. 1366). Clause in
21(a)(1) "management _. and technology transfer” added by subsection 8006(b)1) of PL 100-418, approved August 23,
1988 {102 Stat. 1557). Subsections 21{a}(3) through 21(a)(5) renumbered and new subsection 21(a){2) inserted by
subsection 8086(6X2) of PL 100-418.

1 anguage fullowing the foomote signal was added by § S02(a)2)(A) of P.L. 105-133, approved Dec. 2, 1997 {111
Stat. 2622). Former language read as follows: ©, but with recognition that 2 parmership exists under this section
between the Adminisiration and the applicant for the delivery of assistance o the small business community. Services
shall be provided pursuant to a negotinted cooperstive agreement with full participation of both parties”,

3 ubiparagraphs (A) and (B added by § 223(s) of PL 102-366, approved Sepz 4, 1997 (166 S, 18000 Secmm.
provides: ’

(Rev. 9, Change 13
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Net inter than 180 days after the date of snactment of this Act, the Administrator of the Smisil Business shal)
submit to the Committees on Smail Business and the conunitiees on Appropristions of the Senate and the
House of Rapresentatives, proposed regulations for the Smali Business Development Center Program
authorized by section 21 of the Smiall Business At (15 US.C, 648},

The iast sentence of section 223(b), which prohibited the Agency from publishing proposed regularions in the Federsl
Register, was deleted by § 9(c5 of PL 103-81, approved August 13, 1993 {107 Stat. 783).

Section 302 of P.L. 106-50, approved Augnst 17, 1999 {113 S, 242), provides:

Nat later than 130 days after the date of the enactunent of this Act, the Seeretary 0f Veterans affairs, the
Administrator of the Small PBusiness Administration, and the hizad of the association formed pursuant to

© section ZHO)(3 XA} of the Small Business Act shall enter into a memorandum of understanding with respect
16 entregrensurial assistance to veferans, inciuding service-disabled veterans, through Smafl Business
Developrment Centers {described in section 21 of the Small Busingss Aot (15 USC 648)) and facilities of the
Depariment of Veterans Affairs. Such assistance shall include the following:

N Conducting of studies and research, and the distribution of information generated by such
studies and research, on the formation, management, financing, marketing, snd aperatmn of smait business
concesns by veterans,

(2} Provision of f:raazmg and coanseling to veteérans conceraing the formation, managemem,
fipancing, markering, and optration of small business concems.

3 Provision of management and technical assistance to the owners and operators of small
business concems regarding international markets, the promotion of exports, ang the transfer of technology.

{43 Provision of assistance and information to veterans regarding procurenent opporunitizs
with Federal, State, and local agencies, sspecially sech agencies funded in whole or in pan with Federal
funds.

{5) Estabiishment of an information clearingheuse to collect and distribute information,
including by electronic means, on the assistance programs of Federal, State, and Iocal governments, and of
the private sector, including information on office locations, key persoane], zelephom sumbers, maai and
electronic addresses, and conracting, and subconfracting eppormnmes

(%) Provision of Intemnet o7 other distance leaming academic instruction for veterans in
business subiects, inclnding accounting, marketing, and business fundamentals,

(N Compilation of 8 list of smail business concerns ownaed and controlled by service-
disabled veterans that provide products or services that could be procured by the Unijted States and delivery
of such list to cach deparument and agency of the United States. Such list shall be delivered in hard copy
and electronic form and shall include the name and address of gach such small business concern and the
products or services that it provides.

{Rev. 5, Change 1)
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association to pursue matters of common concern. 1f more than a majority of the small
business development centers which are operating pursuant {0 agreements with the
Administration are members of such an association, the Administration 18 authorized and
directed to recognize the existence and activities of such an association and to consult with it
and develop documents (i} announcing the annual scope of activities pursuant to this section,
{it) requesting proposals to deliver assistance as provided in this section and (ii1) governing
the general operations and administration of the Small Business Development Center
Program, specificaily including the development of regulations and 2 uniform negotiated
poaperative agreement for use on an annual basis when entering into individual negotiated
agreements with ymall business development centers.

(B)  Provisions governing audits, cost principles and administrative
requirements for Federal grants, contracts and cooperative agreements which are included in
uniform requirements of Office of Management and Budget (OMB) Circulars shall be
incorporated by reference and shall not be set forth in summary or other form in regulations.

{C3**° On an annual basis, the Small Business Development Center
shall review and coordinate public and private partnerships and cosponsorships with the
Administration for the purpose of more effictently leveraging available resources ona
National and a State basts.

{4)*>* SMALL BUSINESS DEVELOPMENT CENTER PROGRAM
LEVEL.--

(A) 1IN GENERAL..-The Administration shall require as a ffﬁ:;f;’ﬁ:?‘"

amount,

Not later than 180 days after the date of enactment of this Aet, the Administrator of the Sruall Business shall subpsit
to the Commitizes on Small Business and the committses o Appropriations of the Senate and the House of
Representatives, proposed regolations for the Small Business Development Center Program authorized by section
21 of the Smal! Business Act {15 U.5.C. 648),

The 1ast sentence of section 223(b), which prohibited the Agency from publishing propossd regulations in the Federal
Register, was deloted by § 9(c) of PL. 103-81, approved Augast 13, 1963 {107 St 783).

% Kew subparagraph 2 H{aX3)C) added by § S020)X2)(B) of F.L. 103-135, approved Dec. 2, 1997 {111 Sta1. 2622),

*parapraph 21(a¥4) rewritten by § 402 of P.L. 103-403, approved Oct. 22, 1994 (108 Sta2. 4190). For legislative history of

prior paragraph 21{a3{4), see previous edition of this handbook. The text of former § 21(a){4) is reprinted below;

Except a3 provided in paragraph (4), the Administration shall reguire, #5 a condition to any grant (or amendment or
mofiification thereof) made to an applicant under this section that an additional amount {excluding any fees
coliected Bom recipients of such sssistance) eqoal to the amount of such grast be provided from sources other than
the Fedeval Government: Provided, That the additional amount shall not include any amaount of indirect costs or
in-kind contributions paid for under any Federal program, nor shall such indirect costs or inkind contributions
exceed 50 per contum of the non-Federal additional amount, Provided further, That no recipient of funds under this
section shall receive a grant which would exceed its pro rate share of 2 $70,000,000 program based upon the
population to be served by the Small Business Develepment Center 25 compared to the tofal population of the
United States, plus $160,060 for zach State, but no State shall receive less than $200,000,
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this section, that a matching amount (excluding any fees collected from recipients of such
assistance) equal to the amount of such grant be provided from sources other than the Federal
Government, to be comprised of not less than 50 percent cash and not more than 50 percent
of indirect costs and in-kind contributions.

condition of any grant (or amendment or modification thereof) made to an applicant under . |

(B) RESTRICTION.--The matching amount described in Ma‘chifs
subparagraph (A) shall not include any indirect costs or m-kmd contributions derived from :;ns:_:.l:ﬁ ons
any Federal program. '

(C) NATIONAL PROGRAM.--

(i)*¥? IN GENERAL— Grant
. amounts.
{)] GRANT AMOUNT - Subject to subclauses (II)

and (III), the amount of a grant received by a State under this section shall be equal to the
greater of $500,000, or the sum of— ’

(aa) the State’s pro rata share of the national
program, based upon the population of the State as compared to the total population of the
United States; and

{bb) $300,000 in fiscal year 1998, $400,000 . \
in fiscal year 1999, and $500,000 in each fiscal year thereafier. -

(II) PRO RATA REDUCTIONS - If the amount
made available to carry out this section for any fiscal year is insufficient to carry out
subclause (1)(bb), the Administration shall make pro rata reductions in the amounts otherwise
payable to States under subclause (I){bb).

(IIMy MATCHING REQUIREMENT - The amount of
a grant received by a State under this section shall not exceed the amount of matching funds
from sources other than the Federal Government provided by the State under subparagraph

(A).

432 gection 21{a}4)C)(i) rewritten by § 502(a)(3)(A) of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 2622). Text of
former clause (1) is reprinted below:

{i) IN GENERAL.-Except as provided in clause (ii), no State receiving funds under this section shall receive
a grant that exceeds—

I for fiscal year 1995, the surn of such State's pro rata share of a national program based upon the population
of the State as compared to the tota) population in the United States, and $125,000; or

(I1) in each succeeding fiscal year, the sum of such State's pro rata share of a national program based upo
population of the State as compared to the total population in the United States, and $200,000.

194 {Rev. 9)
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(it}  EXCEPTION.~Grants provided to a small business
development center by the Administration or another agency to carry out the provisions of
subsection (X3} () shali not be included in the calcuiation of maximum finding of a small
business development center, -

(i11)*** NATIONAL PROGRAM - There are authorized to be
appropriated 1o carry out the national program under this section—

@) $85,000,000 for fiscal year 1998;
@n  $90,000,000 for fiscal vear 1999; and

(I $95,000,000 for fiscal year 2000 and each fiscal
vear thereafter,

The amount for which a small business development center {3 eligible under this paragraph
shall be based upon the amount of the national program in effect as of the date for
commencement of performance of the small business development center's grant.

] Federal contract
(5)*3% FEDERAL CONTRACTS WITH SMALL BUSINESS with SBDCs.

433 Section ZHaXSXCIED rewritten by § S02(s)(3XB) of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 2623). Text of
former § 2H{aXAXCXii) is reprinted below:

(iii) AMOUNT.~The amount of the nationa! program shail be—
4] S’?{},{}{)ﬁ,{){)t; through September 30, 1996;
{in £77.560,600 from October 1, 1996 through September 30, 1997; and '
(1)  $85,000.000 beginning October 1, 1997,

#345ection 21(a)(S) rewsritten by § 403 of P.L. 103403, approved Oct. 22, 1994 (108 Stat, 4191}, Text of former § 21¢a)(5)
is reprinted below:

" In Hizu of the matching funds required in pamagraph (3), the Administration shall reguire as a condition of any grant
{or amendnient or modification thereof) made te an applicant under this section, that a matching amount {excluding
any fees collected from recipients of such assistance} equal to the amount of such grant be provided from sourses
sthey than the Federal Gavernment, to be comprised of pot fess than 50 per contum cash and oot more than 50
percentum of indirect costs and in-kind contributions as follows: ee - .

{A) for grants for performance commencing on or after October 1, 1987 if the applicant is jocated in a
$tate which received its grant for performance under this section on or before August 1, 1954;

(B} for grants for performance commencing on or after October 1, 1988 if the applicant is Jocated in a
State which receives its initiad grant for performance zzxzder this section copunencing after Asgust 1, 1954 and prior
10 Oetober 1, 1986; and

{3 for gramts for performance ¢commencing on or aftér Detober |, 1986 if the applicant is located ina
State which receives its initial grant for performance under this section commencing afier Qetober 1, 1986

195 _ Rev.9) 7
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DEVELOPMENT CENTERS.— .

{(Ay IN GENERAL.~-Subject to the conditions set forth in
subparagraph (B), a small business development center may enter into a contract with a
Federal department or agency to provide specific assistance io small business concerns.

(B) CONTRACT PREREQUISITES.~-Before bidding on a
contract descnbed in subparagraph (A), a small business development center shall receive
approval from the Associate Administrator of the small business development center program
of the subject and general scope of the contract. Each approval under subparagraph (A) shall
be based upon a determination that the contract will provide agsistance to small business
concerns and that performance of the contract will not hinder the small business development
center in carrying out the terms of the grant received by the small business development
center from the Administration.

(C)y EXEMPTION FROM MATCHING REQUIREMENT .--A
‘contract under this paragraph shall not be subject to the matching funds or eligibility
reguirements of paragraph (4}

(D} ADDITIONAL PROVISION...Notwithstanding any other
provision of law, a contract for assistance under this paragraph shall not be applied to any
Federal department or agency's small business, womarn-owned business, or socially and
sconomically disadvantaged business contracting goal under section 15(g). . .
i

{(6)*3* Any applicant which is funded by the Administration as a Small
Buginess Development Center may apply for an additional grant to be used solely to asgist-

{A}  with the devclopment and enhancement of exports by small
business ¢oncems,;

(B} intechnology transfer; and

(C1*** with outreach, development, and enhancement of minority-
owned small business startups or expansions, HUBZone small business concerns, veleran-
owned small business startups ar expansions, and women-owned small business starfups or
expansions, in communities impacted by base closings or military or corporate downsizing,

Provided, That this matching amount shall not inciude any indirect costs or in-kind contributions derived from any
Federal program: Provided Hurther, That no recipient of funds under this section shall receive a grapt which would
excesd its pro rate shave of 3 $65,000,000 program based upon the popuiation to be served by the Smali Business
Development Center as compared © the total population in the United States, or $200,000 whichever iz greater,
paragraph 21(a)(6) added by subsection 8006(b)3) of PL 100418, approved August 23, 1988 {102 Stan. 1557,

5 ubparagraph 21 (2)(6)(C) added by § S02(a)(4) of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 2623}, . ;
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or in rural or underserved communities;

as provided under subparagraphs (B} through (G) of subsection (¢)(3). Applicants for such
additional grants shall comply with all of the provisions of this section, including providiag
matching fomds, except that funding under this paragraph shall be effective for any fiscal year
to the extent provided in advance in appropriations Acts and shall be 1 addition to the dollar
program limitations specified in paragraphs (4) and {(53). No recipient of funds under this
paragraph shall receive a grant which would exceed its pro rata share of 4 $15,000,000
program based upon the populations to be served by the Small Business Development Center
as compared © the total population of the United States. The minimum amount of eligibility
for any State shall be $106,000,

(M*? (1) . Financial assistance shall not be made available to any applicant if
approving such assistance would be inconsistent with a plan for the area invoived which has
been adopted by an agency recognized by the State government as authorized 1o do 8o and
approved by the Administration in accordance with the standards and reguirements
established pursuant to thig section.

(2} . Anapplicant may apply to participate in the program by submitting to
the Administration for approval a plan naming those authorized in subsection {3} to
participate in the program, the geographic area to be served, the services that it would
provide, the method for delivering services, a budget, and any other information and
assurances the Admiaisiration may require to insure that the applicant will carry out the
activities eligible for assistance. The Administration is authorized to approve, conditionally
approve o reject a plan or combination of plans submitted. In all cases, the Administration
shall review plans for conformity with the plan submitied pursuant to paragraph (1) of this
subsection, and with a view toward providing small business with the most comprehensive
and coordinated assistance in the State or part thereof to be served.

(3)  Atthe discretion of the Administration, the Administration is
authorized to permit a small business development center to provide advice, information and
assistance, as described in subsection (¢), to small businesses located outside the State, but
ondy to the extent such businesses are located within close geographical proximity to the
small business development center, as detenmined by the Administration.

Y (1)  Applicants receiving grants under this section shall assist smal}
businesses in solving problems concerning operations, manufacturing, engineering,
technology exchange and development, personnel administration, marketing, sales,
merchandising, finance, accounting, business strategy development, and other disciplines
required for small business growth and expansion, innovaticn, increased productivity, and
management improvement, and for decreasing industry economic concentrations.

$37P1. 93-395, approved Aug. 21, 1984 (98 Stat. 1366}, struek prior limitation to fiscal vears 1981-1983, and made

applicability ualimited,
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{2y A small business development center shall provide services ascloseas  Deve i
passible to small businesses by providing extension services and utilizing sateilite locations m“, }
when necessary. The facilities and staff of each Small Business Dievelopment Center shall be :::?:es
focated in such places as to provide maximum accessibility and benefits 1o the small business '
which the center is intended to serve. To the extent possible, it also shall make fuil nse of

other Federal and State govemment programs that are concerned with aiding small business.

A smail business development center shall have --

Staff and access

(A)%® a full-time staff, including a full-time director who shall have requirements.

the authority 1o make expenditures under the center's budget and who shall manage the
program activities;

(B)  access to business analysts to counsel, assist, and inform small
business clients;

(Cy  access to technology transfer agents to provide state of art
technology to small businesses through coupling with national and regional technology data
sources;

(D)  access to information specialists to assist in providing
information scarches and referrals to small business;

{E)}  access to part-time professional specialists to conduct research . }
or to provide counseling assistance whenever the need arises; and

(F}  access to laboratory and adaptive engimm‘ng facilities.

{3)  Services provided by a small business development center shall Services
include, but shall not be Inmted o - provided.

(A)  furnishing one-to-one individual counseling to small
businesses, including—

{(iY**® working with individuals to increase awareness of basic
credit practices and credit requirements;

(i}  working with individuals to develop imsmcss piazzs
financial packages, credit applications, and contract proposals;

(iiiy  working with the Administration to develop and

“*Sentence following footnote signal inserted in lead-in of par. {2) and substituted for prior language in subpar. '{2}{4&}‘
Prior language omitted expenditure authority for staff director. See §§ 24(3) and (5) of PL 98.395, approved Aug. 21, 1984
{98 Stat, 1366},

439 Clauses {1) through {iv) were added by § S026X 1A of P.L. 105-135, spproved Dec. 2, 1997 (111 Stat. 2623}, .
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provide informational tools for use in working with individuals on pre-business startup
. planning, existing business expansion, and export planning; and

(v}  working with individuals referred by the local offices of
the Administration and Administration participating lenders;

{B)**° assisting in technology transfer, research and development,
including applied research, and coupling from existing sources to smait businesses,
including--

{1 working to increase the access of small businesses to
the capabilities of automated flexible manufacturing systems;

(ify  working through existing networks and developing new
networks for technology transfer that encourage partnership between the small business and
academic communities to help commercialize nniversity-based research and development and
introduce university-based engineers and scientists to thetr counterparts in small
technology-based firms; and

{iii}  exploring the viability of developing shared production
facilities, under appropriate circumstances;

. . {C)*** in cooperation with the Department of Commerce and other m{%

relevant Federal agencies, actively assisting small businesses in exporting by identifying and
developing potential export markets, facilitating export transactions, developing linkages
hetween United States small business firms and prescreened foreign buyers, assisting small
businesses 10 participate in international trade shows, assisting small businesses in obtaining
export financing, and facilitating the development or reorientation of marketing and
production strategies; where appropriate, the Small Business Development Center and the
Administration®*? may work in cooperation with the State 10 establish a State intemational
trade center for these purposes;

(D)*** developing a program in conjunction with the Export-Import

H2%ubparagraph 21{c¥ 3 X8} rewritten by subsection 8006(b)}4) of PL 100418, spproved August 23, 1988 (102 Stat. 1338),
Privr subparagraph (B) read: “assisting i technology transfer, research, and coupling from existing sources to smali
busipesses”.

#ISubparagraphs 2He)(3)C) through (H) redesignated a5 21 (e }(3)(E) through (M) respectively, and new subparagraphs
2HEIBNC) through G) added by subsection 800605 of PL 100-41%, approved Augost 23, 1988 (102 S, 1538).

*% Phrase “and the Administration” added by § S02(b}1X(C} of F.L. 105-135, approved Dec. 2, 1997 {1 11 Stat.2623).

*3Eprmer subparagraph 21{c)(3)(D) deleted by § 212(1) of PL 102-366, approved Sept, 4, 1992 (105 Stat. 998), and
subparagraphs {£)-(G) redesignated as (D)(F). Text of former subparagraph 21(c)(3XD):

. assisting small businesses in developing and implementing marketing and production strategies that will cnable
them to better compete within the domestic market
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Bank and local and regional Administration offices that will enable Small Business
Development Centers to serve as an information network and to assist small business
applicants for Export-Import Bank financing programs, and otherwise identify and help to
make available export financing programs to small businesses;

(E)  working closely with the small business community, small
business consultants, State agencies, universities and other appropriate groups to make
translation services more readily available to small business firms doing busmess or
attempting to develop business, in foreign markets;

. (F})  in providing assistance under this subsection, applicants shall -
cooperate with the Department of Commerce and other relevant Federal agencies to increase
access to available export market information systems, including the CIMS system;

(G)*** assisting small businesses to develop and implement strategic
business plans to timely and effectively respond to the planned closure (or reduction) of a
Department of Defense facility within the community, or actual or projected reductions in
such firms’ business base due to the actual or proj ected termination (or reduction) of a
Department of Defense program or a contract in support of such program

(i) by developing broad economic assessments of the
adverse impacts of--

D the closure {or reduction) of the Department of
Defense facility on the small business concemns providing goods or services to such facility or
to the military and civilian personnel currently stationed or working at such facility; and

(If)  the termination (or reduction) of a Department
of Defense program (or contracts under such program) on the small business concerns
participating in such program as a prime contractor, subcontractor or supplier at any tier;

(i) by developing, in conjunction with appropriate Federal,
State, and local governmental entities and other private sector organizations, the parameters
of a transition adjustment program adaptable to the needs of individual small business -
concerns;

(iii) by conducting appropriate programs to inform the
affected small business community regarding the anticipated adverse impacts identified under
clause (i) and the economic adjustment assistance available to such firms; and

(iv) by assisting small business concerns to develop and
implement an individualized transition business plan.

14New subparagraph (G) added by § 212(3) of PL 102-366, approved Sept. 4, 1992 (106 Stat. 998).
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(H) maintaining current information concerning Federal, State, and
local regulations that affect small businesses and counsel small businesses on methods of
compliance. Counseling and technology development shall be provided when necessary to
help smali businesses find solutions for complying with environmental, energy, health,
safety, and other Federal, State, and local regulations;

{ coordinating and conducting research into technical and
general small business problems for which there are no ready solutions;

' &)  providing and maintaimng 2 comprehensive library that
containg current information and statistical data needed by smal! businesses;

(K}  maintaining a working relationship and open communications
with the financial and investment corununities, legal associations, kocal and regional private
consultants, and local and regional small business groups and associations in order to help
address the various needs of the stmall business community;

(L)}  conducting in-depth surveys for local small business groups in
order ta develop general information regarding the local economy and general small business
strengths and weaknesses in the locality;

(M}*%* in cooperation with the Department of Commerce, the
Administration and other relevant Federal agencies, actively assisting rural small businesses
in exporting by identifving and developing potential export markets for rural small
businesses, facilitating export fransactions for miral smali businesses, developing linkapes
between Linited States’ rural small businesses and prescreened foreign buyers, assisting rural
small businesses to participate in international trade shows, assisting rural small businesses in -
obtaining export financing and developing marketing and production strategies;

{N}  assisting rural small businesses..

(1 in developing marketing and production strategies that
will enable them 10 better compete in the domestic market-- '

{ii} by providing technical assistance needed by rural small
businesses;

{ii}) by making availuble managerial assistance to rural
small business concerns; and

(ivy by providing information and assistance in obtaining

Rural smal
business,
exXpon.
assistance,

38ubparagraph 21{c3{3)}M) redesignated as 2He)(3}(P) and new subparagraphs 2 1{¢)(3}M) through {O) added by § 363 of

P.L. {31-574, approved Nev. 15, 199G (104 St 2828).
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financing for business startups and expansion;

{(O)  inconjunction with the United States Travel and Tourism
Administration, assist rural small business in developing the tourism potential of rural
communities by--

() identifying the cultural, historic, recreational, and
scenic resources of such communities;

(i)  providing assistance to small businesses in developing
tourism marketing and promotion plans relating to tounsm in rural areas; and .

(ii1)  assisting small business concems to obtain capital for
starting or expanding businesses primarily serving tourists;

(P)  maintaining lists of local and regicnal private consultants to
whom small businesses can be referred; :

(Q)**® providing information to small business concemns regarding
compliance with regulatory requirements;

(R)  developing informational publications, establishing resource
centers of reference materials, and distributing compliance guides published under section
312(a)**" of the Small Business Regulatory Enforcement Fairness Act of 1996;

(5)**® providing small business owners with access to a wide variety
of export-related information by establishing on-line computer linkages between smal
business development centers and an international trade data information network with ties to
the Export Assistance Center program; and -

(T)**° providing information and assistance to small business
concerns with respect to establishing drug-free workplace programs on or before October 1,
2000.

{4)**5 A small business development center shall continue to upgrade and

446Subparagraphs (Q) and (R) added by § 214(a)(3) of P.L. 104-121, approved March 29, 1996 (110 Stat. 859).

197 The section referred to, § 312(a), should be § 212(a) of P.L. 104-121.

148 New subparagraph 2 1(c)(3XS) added by § 506(a)}3) of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 2624).

]

Drug-free
workplace,
assistance.

Subsection 506(b) of the same law provides: “(b) AUTHORIZATION OF APPROPRIATIONS - There is authorized to be
appropriated to carry out section 21(c)(3)}(S} of the Small Business Act (15 U.S.C. 648(c)(3XS))), as added by this section,

$1,500,000 for each fiscal years 1998 and 1999.”

443New subparagraph 21(c)(3)(T) added by § 905 of P.L. 105-277, approved Oct. 21, 1998 (112 Stat. 2681-813).

430 The formerly undesignated material following subparagraph 21(c)(3)}(R) was designated as paragraph 21(c)(4) by §
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modify its services, as needed, in order to meet the changmg and evolving needs of the small
business cormmunity.

(53 Inaddition to the methods prascribed in section 21{c)}{2), a small Qualified small
business development center shall utilize and compensate as one of its resources qualified  Cusiness vendors.
srall business vendors, including but not limited to, private management cansultants, private
consulting engineers and private testing laboratories, to provide services as described in this
subsection o small businesses on behalf of such small busmess devclﬁpmcm mmcr

(6}gfzz In any Szaze {f&} in which the Administration has not made a gmnt Grants to non.
pursuant to paragraph (1) of subsection {a}, or (B) in which no application for a grant has profit entity.
been made by a Small Business Development Center pursuant to paragraph (6) of such
subsection within 60 days after the effective date of any grant under subsection (a)(1) to such
center or the date the Administration notifies the grantee funded under subsection (a)(1) that
funds are available for grant applications pursuarnt to subsection (2)(6), whichever date occurs
last, the Administration may make grants to a non-profit entity in that State to carry out the
activities specified in paragraph {6) of subsection (). Any such applicants shall comply with
the matching funds requirement of paragraph (4) of subsection (a). Such grants shall be
effective for any fiscal year only to the extent provided in advance in appropriations Acts,
and each State shall be limited 1o the pro rata share provisions of paragraph {6} of subsection

{a).

. {7 Inperforming the services identified in paragraph (3), the Small
Business Development Centers shall work in close cooperation with the Administration's
regional and local offices, the local small business community, and appropriste State and
local agencies.

(8)  The Associate Administrator for Small Business Development Tuformation
Centers, 52 in consultation with the Small Business Development Centers, shall develop and  sharing system.
implement an information sharing system.">* Subject to amounts approved in advance in
appropriations Acts, the Administration may make grants or enfer cooperative agreements

with ane or more centers to ¢arry out the provisions of this paragraph. Said grants or Grants or
cooperative agreements shall be awarded for periods of no more than five years duration. ehOperalive
The matching funds provisions of subsection (2) shall not be applicable to grants or RETecTICRIS.

cooperative agreements under this paragraph. The system shall

354 of P.L. 105-135, approved Dec, 2, 1957 (111 Stat. 2624). Ssction 502(b)(3) of the same public law redesignated
paragraphs 21(c¥4) through (7} a5 (5) through (8).

53New paragraphs 21(c)(5} through 21{c)7) added by § 8006{){6) of PL 100-418, approved Aungust 23, 198% (102 Stat.
1559}, The phrase “or the dute ... ocours iast” inserted by § 133(31 of PL 100-58Q, approved Nov. 3, 1988 (102 Stat. 3087}
Paragraphs 21{e}4) through {7} were redesignated 2Hck5) through (8) by § S02(b)}3)of P.L. 103133, approved Dec. 2,
1997 {111 Stat, 2624),

*525ubstituted for "Deputy Associate Administrator of the Small Business Develepment Center program” by § 166()(2)A)
of P.L. 104-208, approved Sept. 30, 1956 {110 Seat. 3009-731)

153The foliowing 3 sentences added by § %(8) of P.L. 103-81, approved August 13, 1983 (107 Swt, 7831
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{A) allow Small Business I}eyeinpment Centers pamcnpaang in the . }
program to exchange information about their programs; and

(B)  provide information central to technology transfer,

-(d)*** - Where appropriate, the Small Business Development Centers shall work in
conjunction with the reievant State agency and the Department of Commerce to develop a
comprehensive plan for enhancing the export potential of small businesses locdted within the
State. This plan may involve the cofunding and staffing of a State Office of International
Trade within the State Small Business Development Center, usmg Joint State and Federal
funding, and any other appropriate measures directed at improving the export perfonnances
of small businesses within the State.

= {e})  Laboratories operated and funded by the Federal Government are authorized  Federal
and directed to cooperate with the Administration in developing and establishing programs to  leboratories.
support small business development centers by making facilities and equipment available;
providing experiment station capabilities in adaptive engineering; providing library and
technical information processing capabilities; and providing professional staff for consulting,
The Administration is authorized to reimburse the laboratories for such services.
National
(f*** The National Science Foundation is authorized and directed to cooperate with 4
the Administration and with the Small Business Development Centers in developing and cn.

establishing programs o suppert the centers.

(g}  The National Aeronautics and Space Administration and industrial application  NASA and
centers supported by the National Aeronautics and Space Administration are authorized and industrial
directed to cooperate with small business development centers participating in this program,  #pplication
The National Aeronautics and Space Administration shall report annually on the performance  “°™
of such industrial application centers with recommendations to the Administration and the
Congress on how such industrial application centers can be strengthened and expanded, The ~
National Aeronautics and Space Administration shall include in its report to Congress
information on the ability of industrial application centers to interact with the Nation's small
business community and recommendations to the Admanistration on continued funding.

{(hy*3¢ ASSOCIATE ADMINISTRATOR FOR SMALL BUSINESS

4839Suhsertions 21{d) through (k) redesignated as 2 He) through (1), respectively, and new § 21{d) added by § 8006(bX7) of
PL 100-413, approved August 23, 1988 (102 Stat. i5359). .

S3gubssction (f) substituted for prior language requiring NSF and its innovation centers to cooperate with SBDCs and report
with recommendations azmually to SBA and Congress on strengthening and funding of innovation centers. Section 2(6) of
PL. 98-355, approved Aug 21, 1984 (U8 Swat. 1366

136Subsection 2Hh) rewritten by § 106(a)(1) of P.L. 164-208, approved Sept. 30, 1996 (110 Stat. 3009-731}. Text of fo
§ 21(h) is reprinted below:

)] The Administrator shall appoint an Associate Administrator for Small Business Development Centers who
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DEVELOPMENT CENTERS.~
(1Y  APPOINTMENT AND COMPENSATION.-The Administrator shall ﬁi‘?‘?‘"
appoint an Associate Administrator for Small Business Development Centers who shall for SRIX.

repant to an official who is not more than one level below the Office of the Administrator and
who shall serve without regard to the provisions of title 5 governing appointments in the
competitive service, and without regard to chapter 51, and subchapter I of chapter 53 of
such title relating to classification and General Schedule pay rates, but at a rate not less than
the rate of GS-17 of the General Schedule, .
Duties,
2y DUTIES.-

(A} IN GENERAL.-The sole responsibility of the Agsociate
Administrator for Small Business Development Centers shall be to administer the small
business development center program. Duties of the position shall include recommending
the annual program budget, reviewing the annual budgets submitted by each applicant,
establishing appropriate funding levels therefore, selecting applicants o participate in this
program, implementing the provisions of this section, maintaining a ¢learinghouse to provide
for the dissemination and exchange of information between small business development
centers and conducting audits of recipients of grants under this section.

{B) . CONSULTATION REQUIREMENTS -In carrying out the
duties described in (his subsection, the Associate Administrator shall confer with and seek
the advice of the Board established by subsection (1) and Administration officials in areas
served by the small business development centers; however, the Associate Administrator
‘shall be responsible for the management and administration of the program and shall not be
subject to the approval or concurrence of such Administration officials,

(i) {1}  There is established a National Small Business Development Center  National SBDC
Advisory Board (herein referred to as "Board™) which shall consist of nine members Advisory Board,
appointed from civilian life by the Administrator and who shall be persons of outstanding ~ eseblishment.
qualifications known to be familiar and sympathetic with smail business needs and problems.

No more than three members shall be from universities or their affiliates and six shall be

shall report to an official who is not more than one level betow the Office of the Administrator and who shall serve
withaut regard to the provisions of titie 5, United States Code, governing appointments in the compelitive service,
ang witheut regard to chapter 51, and subchapter IH of chapter 53 of such ttle relating to classification and Genersl
Schedule pay tates, but at a rate not Tess than the rate of GS-17 of the General Schedule, ...

{2y The sole responsibility of the Deputy Associate Administrater for Management Assistances shali be o
administer the small business development center program:, Duties of the position. shall include, but are not limied
to, recommending the annual program budget, reviewing the anmual budgets submitted by each applicant,
establishing appeopriate funding levels therefore, selecting applicants to participate in this program, implementing
the provisions of this section, maintaining a clearinghouse to provide for the dissemination znd exchange of
information between small business development centers and conducting audits of recipients of grants under this
section. The Deputy Assoviate Administrator for Mapagerment Assistance shall confar with and seek the advice and
counsel of the Board in carrying out the responsibilities deseribed ix this subsection.
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from small businesses or associations representing small businesses. At the time of the \
appointment of the Board, the Administrator shall designate one-third of the members and at . '
least one from each category whose term shall end in two years from the date of appointment,

a second third whose terms shall end in three years from the date of appointment, and the

final third whose term shall end in four years from the date of appointment. Succeeding ‘
Boards shall have three-year terms, with one-third of the Board changing each year.

(2)  The Board shall elect a Chairman and advise, counsel, and confer with
the Associate Administrator for Small Business Development Centers?>” in carrying out the
duties described in this section. The Board shall meet at least semiannually®*® and at the call
of the Chairman of the Board. Each member of the Board shall be entitled to be compensated
at the rate not in excess of their per diem equivalent of the highest rate of pay for individuals
occupying the position under GS-18 of the General Schedule for each day engaged in
activities of the Board and shall be entitled to be reimbursed for expenses as a member of the
Board.

6)] (1)  Each small business development center shall?5? establish an advisory Advisory board.
board.

(2)  Each small business development center advisory board shall elect a
chairman and advise, counsel, and confer with the director of the small business development
center on all policy matters pertaining to the operation of the small business development
center, including who may be eligible to receive assistance from, and how local and regional .
private consultants' may participate with the small business development center. '

()**° PROGRAM EXAMINATION AND CERTIFICATION.—

SBDC
examination.

(1) EXAMINATION.--Not later than 180 days after the date of enactment
of this subsection, the Administration shall develop and implement a biennial programmatic
and financial examination of each small business development center established pursuant to

$37Substituted for "Deputy Associate Administrator for Management Assistance” .by § 106(a)(2)(B) of P.L. 104-208,
approved Sept. 30, 1996 (110 Stat. 3009-732). .

s*"Semiannually” substituted for "quarterly” by § 2(7) of PL 98-393, approved Aug. 21, 1984 (98 Stat. 1366).
459"Shall” substituted for "may™ by § 2(8) of PL 98-395, supra.

160Subsection (k) rewritten by § 404 of P.L. 103-403, approved Oct, 22, 1994 (108 Stat. 4191). Text of former section 21(k)
is reprinted below:

Within six months of the date of enactment of the Small Business Development Center Improvement Act of 1984,
the Administration shall develop and implement a program proposal for onsite evaluation of each Small Business
Development Center. Such evaluation shall be conducted at least once every two years and shall provide for the
participation of a representative of at least one other Small Business Development Center on a cost—reimbursemenl

basis.
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this section.

)  CERTIFICATION.~The Administration may provide financial SBI?;? _
support, by contract or otherwise, to the association authorized by subsection (2)(3)Y(A) for certilication,
the purpose of developing a small business development center certification program.

(3)*%* EXTENSION OR RENEWAL OF COOPERATIVE
AGREEMENTS.- .

{A) IN GENERAL.-In extending or repewing a cooperative
agreement of a small business development center, the Administration shall consider the
results of the examination aud certification program conducted pursuant to paragraphs (1)
and (2).

(B} CERTIFICATION REQUIREMENT .-After September 30, Certification
2600, the Administration may not renew or extend any cooperative agreement with a small ~ avirement.
business development center unless the center has been approved under the certification
program conducted pursuant to this subsection, except that the Associate Administrator for
Srnall Business Development Centers may waive such certification :\equiremem, in the
discretion of the Associate Administrator, upon a showing that z};e center is making a good
faith effort to obtain certification.

. - Contract
(H*?  CONTRACT AUTHORITY ~The authority to enter into contracts shall be in  ayphority.

effect for each fiscal year only to the extent and in the amounts as are provided in advance in
appropriations Acts. After the administration [sic] has entered a contract, either as a grant or
& cooperative agreement, with any applicant under this section, it shall not suspend,
terminate, or fail 1o renew or exiend any such contract unless the Administration provides the
applicant with written notification setting forth the reasons therefore and affording the
applicant an opportunity for a hearing, appeal, or other administrative proceeding under the
provisions of chapter 5 of title 5, United States Code. If any contract or cooperative

181paraoraph 210k)(3) rewrittan by § 106(b) of P.L. 104-208, approved Sept. 36, 1996 {110 Stat. 30609-732), Text of former
subsection 21k} is reprinted below:

EXTENSION OR RENEWAL OF COOPERATIVE AGREEMENTS ~In extending or renewing 2 cooperative
agreement of a small business development certer, the Administration shall consider the results of the examination
and centification pmgzm sonducted pursuant to paragraphs (1) and {2)

“<Subsection 211} rewritten bfy § 106(c) of P.L. 104-208, approved Sept, 30, 1996 (110 Stat. 3009-732), Text of formper §
2K is reprinted below:

The authority to enter into contracts shall be in effect for sach fiscal year only 1o the extent o7 in the amounts a3 are
provided in advance in appropriations Acts. After the administration bas entered a contract, either s a grant ov 2
cooperative agreement, with any applicant under this section, it shail not suspend, terminate or fail 10 renew or
extend any such contract unless the Adminiseration providss the applicant with written notification setting forth the
reasons therefor and affurding the applicant an opportunily for 2 hearing, appeal or other administrative proceeding
under the provisions of the Administrative Procedures Act

207 {Rev. 9}


http:Associ.te

EZ2Hmlito

SMALL BUSINESS ACT § 2@

agreement under this section with an entity that is covered by this section is not renewed or
extended, any award of a successor contract or conperative agreement under this section to . '
another entity shall be made on a competitive basis.*®

(m)*%* PROHIBITION ON CERTAIN FEES - A small business development center ~ Frobibitionon
shall not impose or otherwise collect a fe¢ or other compensation in connection with the cenain fees,
provision of counseling services under this section.

§ 21A.fRepealed]. 5 Office of
Intemnational

§ 22“5‘5{3) There is established within the Administration an Qﬁiﬁc of imcmatimia} Trade 'f“aé‘
which shali implement the programs pursuant to this section. 5 USC 649,

483 The last sentence in section 21{1) was added by § 502(c} of P.L. 105-135, approved Dec. 2, 1397 (111 Stat, 2624).
+84 New subsection 21(m) was added by § 592%;25 of P.L. 105-135, approved Dec. 2, 1997 (111 Smt. 2624),

1555ection 21A added by § 9(a) of P.L. 101315, spproved Nov. 5, 1996 (104 Saat. 2144). Section %(b) of P.L. 101-513
provides that: "There is authorized to be appropriated to the Small Business Adminisiration for each of fiscal years 1991 and
1992, $1,200,000 1o carry out the terms of section 21 A of the Smefl Business Act™. Section 214 is repealed effective Oct. 1,
1992, per § §6%(e) of PL. 102-140, approved Oct. 28, {991 {103 Sur. 826). The same seotion provides that
"Injorwithstanding any other Jaw, no funds shali be appropriated to carry oul section Z1A of the Smal! Business Act after
September 30, 1991." See section 28, added by § 609(d) of PL 102-140, approved Oct. 28, 1991 (105 Stat. 828), for t

the Pilot Technology Access Program. Text of repealed § 21A is reprinted below: ;

SMALL BUSINESS DEVELOPMENT CENTER TECENICAL ASSISTANCE PROGRAM,

{z} The Administration is anthorized 1o make grants to establish pilot programs at 5 Siall Business
Development Centers in order to increase aceess by small businesses in each center's service area to online data
bases. The purpose of this program shall be to provide small businesses, in states selected to participate in this
demonstration program, with improved online access to public and private technology, services and expertise, so as
1o scoelerate the ransier of technology and expertise to small businesses and to improve the productivity and
sconomic competitiveness of these small businesses.

by Any Small Business Development Center which is fundad by the Administration is eligible to
reveive an sdditional grant to provide access to online data bases as describved in subsection {3} providing it
coniributes at ieast a fifty percent matching contribution.

{c} “The grants authorized by this section must be used tow

{1 defray all or part of the cost of accessing data bases from private vendor for & Himited
periad of time,

{2) demonstrate to small businesses the benefits of accessing such dats hases, sndd
{3 -train small businesses to use such data bases 1o access technical information and servicss.

*¢¥New § 22 added by § 113 of PL 96-481, approved Oct. 21, 1980 (94 Suat. 2321} as part of "Small Business Expont
Expansion Act of 19807, which is cnacted in Title §, Part B of PL 96-481. Sec pages 983 and $84 of this Handbook. .
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{(b)*%7 The Office, working in close cooperation with the Department of Commerce
and other relevant Federal agencies, Small Business Development Centers engaged in export
promotion efforts, regional and local Administration offices, the small business community,
and relevant State and local export promotion programs, shall--

{1}  assist in developing & distribution network for existing trade
promotion, trade finance, trade adjustment, trade remedy assistance and trade data coitection
programs throughuse of the Administration's regionai and lacal offices and the Small
Business Development Center network;

{2y assist in the aggressive marketing of these programs and the
dissemination of marketmg informstion, mcludmg computenzed marketing data, 10 the small
business community; and & t

{3y  give preference in hirizig or approving the transfer of any employee Hiring
into the Office or fo a position described in paragraph (8) below to atherwise qualified preference.
applicants who are fluent in a language in addition to English. Such employees shall
accompany foreign trade missions if designated by the director of the Office and shall be
available as needed to translate documents, interpret conversations and facilitate multilingual
transactions inchuding providing referral lists for translation services if required. ‘

+ {¢} The Office shall promote sales opportunities for small business goods and
services abroad. To accomplish this objective the office shall -

Coaperation with

{1)*" in cooperation with the Department of Commerce, other relevant other agencies

agencies, regional and local Administeation offices, the Small Business Development Center
network, and State programs, develop a mechanism for (A} identifying sub-sectors of the
small business community with strong export potential; (B) identifying areas of demand in
foreign markets; {C) prescreening foreign buyers for commercial and credit purposes; and
(D) assisting in Increasing intemational marketing by disseminating relevant information:
regarding market leads, linking potential sellers and &uycrs and catalyzing the formation of
joint ventures, where appropriate;

{2}  incooperation with the Department of Commerce, actively assist small
businesses in the formation and utilization of export trading companies, export management
companies and rescarch and development pools authorized under section 9 of this Act;

{3}  work in conjunction with other Federal agencies, regional and Jocal
offices ‘of the Administration, the Small Business Development Center network, and the

$67Subsection 22(b} redesignated as 22(c) and new § 22(b) added by § 8003(1) of PL 160413, approved August 23, 1988
{102 Stat. 1554,

“$¥Paragranhs 22(¢)({} through (3) redesignated as 22(c}6) through (8) respectively, and new parmagraphs 22(c) {) through
(5 added by § 8003(2) of PL 100-418, approved August 23, 1988 {102 Stat, 1554),
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private sector to identify and publicize existing translation services, including those available
through colleges and universities participating in the Small Business Development Center ‘

Program;

(4)  work closely with the Departiment of Commerce and other relevant
Federal agencies to--

«{A)  collect, analyze and periodically update relevant data regarding
the smaﬂ business share of United States exports and the nature of State exports (including
the production of Gross State Produce figures) and disseminate that data 1o the pubiw and to
Congress;

{(B). make recommendations to the Secretary of Commerce and to
Congress regarding revision of the SIC codes ta encompass industries currently overlooked
and to ¢reate SIC codes for export tradmg companies and export management COMpPAnics;

(<) mpmvc thc utility and accessibility of existing expcm
promotion programs for small busmesses, and

D) increase the accessibi{ity of the Export Trading Company
contact facilitation service; . -

{53  make available to the small business community information regarding .
conferences on exporting and international trade sponsored by the public and private sector; '

(6)  provide small businesses with access to current and complete export i’;ﬁ"nﬁmm
information by ~ s ‘ RS '

(4) making available, at the Administration's regional offices
through cooperation with the Department of Commerce, export information, including, but
not limited to, the worldwide information and trade systermn and world trade data reports;

(B)  maintaining a current list of financial institutions that finance
export operations;

(C)  maintaining a current directory of all Federal, regional, State
and private sector programs that provide export infonmation and assistance to small
businesses; and

(D} preparing and publishing such reports as it determines to be
necessary concerning market conditions, sources of financing, export promotion programs,
and other information pertaining to the needs of small business exporting firms so as to
insure that the maximum information is made available to small businesses in a readily

usable form; Trade fai
shows,
missi

{(7)  encourage through cooperation with the Department of Commerce,
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greater small business participation in trade fairs, shows, missions, and other domestic and
overseas export development activities of the Department of Comunerce; and

{8) facilitate decentralized delivery of export information and assistance to
small businesses by assigning full-time export development specialists to each |
Administration regional office and assigning primary responsibility for export éevc:}opment
to one person in each district office. Such specialists shall -

) (A}  assist small businesses in obtaining export information and
assistance from other Federal departments and agencies;

(B)  maintain a cumrent directory of all programs which provide
expart information and assistance to smatl busmes&es within the regma,

(C) encourage ﬁxmc;ai institutions to develop and expand
progzams for export financing;

.{D) provide advice to Administration personne! involved in
granting foans, loan guaraniees, and extensions and revolving lines of credit, and providing
other forms of assistance to small businesses engaged in exports; and :

(£}  within one hundred and eighty days of their appointment,
participate in waining programs designed by the Administrator, in co:z_;unctmn with the
Department of Commerce and other Federal departmerts and agencies, to study export
programs and t¢ examine small businesses' needs for export information and assistance,

{1)%%? The Office shall work in cooperation with the Export-Import Bank of the
United States, the Department of Commerce, other relevant Federal agencies, and the States
to develop a program through which export specialists in the regional offices of the
Administration, regional and local loan officers, and Small Business Development Center
personnel can facilitate the access of small businesses to relevant export financing programs
of the Export-Import Bank of the United States and to export and pre~export financing
programs available from the Administration and the private sector. To accomplish this goal,
the Office shall work in cooperation with the Export-Import Bank and the small business
community, including smail business trade associations, to-

(1)  aggressively market existing Administration export financing and
pre-export financing programs;

(2)  identify financing available under various Export-Tmport Bank
programs, and aggressively market those programs to small businesses;

financing
programs.

s3Ngw subsections 22(d) through {f) added by § 8003(3) of PL 100-418, approved August 23, 1988 (102 Stat. 1555).
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3) assist in the development of financial intermediaries and facilitate the ‘
access of those intermediaries to existing financing programs; '

(4)  promote greater participation by private financial institutions,
particularly those institutions already partlclpanng in loan programs under this Act, in export
finance; and

(5)  provide for the participation of appropriate Administration personnel
in trammg programs conducted by the Export-Import Bank.

(e) The Office shall--

(1)  work in cooperation with other Federal agencies and the private sector
to counsel small businesses with respect to initiating and participating in any proceedings
relating to the administration of the United States trade laws; and .

(2) ° work with the Department of Commerce, the Office of the United
States Trade Representative, and the International Trade Commission to increase access to
trade remedy proceedings for small businesses.

® The Office shall report to the Committees on Small Business of the House of ~ Reportto
Representatives and the Senate on an annual basis as to its progress in implementing the Congress,
. requirements under this section. .

(8)  The Office, in cooperation, where appropriate, with the Division of Economic  Studies.
Research of the Office of Advocacy, and with other Federal agencies, shall undertake studies Reportto
regarding the following issues and shall report to the Committees on Small Business of the ~ Conaress.
House of Representatives and the Senate, and to other relevant Committees of the House and
Senate within 6 months after the date of enactment of the Small Business Intematlonal Trade
and Competitiveness Act with specific recommendations on--

(1) the viability and cost of establishing an annual, competitive small
business export incentive program similar to the Small Business Innovation Research
program and alternative methods of structuring such a program;

(2)  methods of streamlining trade remedy proceedings to increase access
for, and reduce expenses incurred by, smaller firms;

(3)  methods of improving the current small business foreign sales
corporation tax incentives and provndmg small businesses with greater benefits from this
initiative;

(4)  methods of identifying potential export markets for United States
small businesses; maintaining and disseminating current foreign market data; and devising a
comprehensive export marketing strategy for United States small business goods and . _
services, and shall include data on the volume and dollar amount of goods and services, '
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. identified by type, imported by United States trading partners over the past 10 years; and

(5}  theresults of a survey of major United States trading partners to Survey of
identify the domestic policies, programs and incentives, and the private sector initiatives,  trading parmers,
which exist to encourage the formation and growth of small business.*™

§ 23.47 Notwithstanding any other provision of law, rule, of regulations, for purposes of 15 USC 650.
section 7(b) of this Act (15 U.S.C. 636(b)), the Administrator shall, with respect fo small

business concerns involved in the fishing industry, treat the recent El Nino-related ocean

conditions as a disaster ander such subsection:

{1}  disaster loan assistance shall be provided to the fishing industry
pursuant to paragraph (2) of such section —~
(A} the term “"recent El Nino-related ocean conditions” means the j&?ﬁéﬁ e
ocean conditions {including ingh water temperatares, scarcity of prey, and absence of normal conditions.”
upwellings) which ocourred in the eastern Pacific Ocean off the west coast of the North
American Continent during the periad beginning with June 1982 and mcimg at the close of
December 1983, and which resulted from the climatic conditions occurring in the Equatorial
Pacific during 1982 and 1983;
{B) the term "fishing industry” means any trade or business .Fmi m’?’t "
! involved in {1} the catching, taking, or harvesting of fish {whether ornot sold on a )
. commercial basis), (ii) any operation at sea or on land, in preparation for, or substmmally
dependent upon, the caichng, takmg or harvesting of fish, and {iii} the processing or canning

K

175ection 8509 of FL 100-318 provides that:

Within one year after the date enactment of this Agt, the Administrator of the Small Buginess Administration shall
submit a writtess repart to the Committess on Small Business of the House of Representatives and the Senate,
prepared by the Administration in conjunction with the Burcay of Census snd in cooperation with other relevant
agenciss, that would-

{fH analyze 10 the ¢xtent possibie e effect of increased outsourcing aed other shifts in production
arrangements on small firms, particulzrly manufacturing firms, within the United Stazes subcontractor tier
and to the extent that such data is not available determine methods by which such data may be coilected;

{H assess the impact of specific coonomic policies, mchiding, but not Hmited to, procurement, tax and
trade policies, in facilitating outsourcing arsd other international production arrangements; and .

(3) make recommendations as to changes in Government policy that would improve the competitive
pesition of smatler United States subcontractors, including recommendations as to incentives which couid
be provided to larger corperations 1o maximize their use of United States subcoutractors and assist these
subcontractors in changing produciion and marketing strategies and in obtaining new business in domestic
and foreign markets.

. “TiNew § 23 added by § 111A(a) of PL §8-473, approved Oct. 12, 1984 (98 Stat. 1956},
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of fish (including storage, refrigeration and transportation of fish before processing or }
cenning); and .
“Fis};:}
{C}  the term "fish" means finfish, molusks, crustaceans, and all
other forms of manne animal and plant life other than marine mammals and birds; and

(2)  for purposes of paragraphs (2) through (4) of subsection 7(b) of this
Axt, eligibility of individual applicants shall ot in any way be dependent upon the number of
disgster victims in any county or other political subdivision.

§24.87%a)  The Administrator is authorized to make grants to or 1o enter into contracts - Tree planting.
with any State for the purpose of contracting with small businesses to plant trees on land 15 USC 631,
owned or controlled by such State or local government. The Adrinistrator shall require as a

condition of any grant {or amendment or modification thereof) under this section that the

applicant also contribute 1o the project a sum equal 1o at least 25 per centum of a particular

project cost from sources other than the Federal Government. Such non-Federal money may

include inkind contributions, including the cost or value of providing care and maintenance

for a pertod of three years after the planting of the trees, but shall not include any valee

attributable to the land on which the trees are 1o be planted, nor may any part of any grant be

used to pay for land or land charges: Provided, That not less than one-half of the amounts

appropriated under this section shall be allocated to each Biate, the District of Columbia, and

the Commonwealth of Puerte Rico on the basis of the population in each area as compared to

the total population in all areas as provided by the Census Bureau-of the Department of .
Commerce in the anaual population estimate or the decennial census, whichever is most '
current, The Administrator may give a'priority in awarding the remaining one-half of

appropriated amounts to applicants who agree to contribute more than the requisite 25 per

centurmn, and shall give priority 10 & proposal to restore an area determined to be a major

disaster by the President on a date not more than three years prior to the fiscal year for which

the application is made®’”, .

()  Inorder to accomplish the objectives of this section, the Administrator, in
consultation with appropriate Federal agencies, shall be responsible for formulating a
national small business tree planting program. Based on this program, a State may submit a
detailed proposal for tree planting by contract.

{€)  Toencourage and develop the capacity of small business concemns, to utilize
this important segment of our economy, and to permit rapid increases in employment

iSection 74 added by 54 of P.L. 101515, approved Nov, 5, 1990 (104 Stat. 2140),

137he clause following the comma was added by § 201 of P.L. 103-211, approved Feb 12, 1994 (108 Stal. 3). Section 202
of P.. 103-21) providex:

Of the 5238,900,000 made available under the heading "Small Business Administration, Salaries and Expenses" in
Public Law 103171, the 518,000,000 included in that wisl armount and designated under such heading to carry
section 24 of the Smali Business Act, as amended, shail remain avaiiable untit September 30, 1595,
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opportunities in local communities, grantees are directed to utilize small business contractors
or concemns in connection with the program established by this section, and shall, to the
extent practicable, divide the project to allow more than one small business concern to
perform the work under the project.

{dy  For purposes of this section, agencies of the Federal Government are hereby
authorized to cooperate with all grantees and with State foresters or other appmpriate
officials by providing without charge, in furtherance of :h;s program, technical services with
respect to the planting and growing of such trees.

{¢)  There are authorized to be appropriated to carry out the objectives of this Authorization.
section, $15,000,000 for fiscal year 1991 and $30,000,000 for each of the fiscal years 1992
through 1994, and all of such sums may remain available until expended.. -

{H) Notwithstanding any other law, rule, or regulation, the administration shall
publish in the Federal Register proposed rules and regulations implementing this section
within sixty days after the date of enactment of this section and shall publish final rules and
regulations within one hundred and twenty days of the date of enactment of this section.

(&) Az used in this section:

(1} theterm "local government” includes political subdivisions ef aStae Local .
such as counties, parishes, cities, towns and municipalities; govermment.

(2} the term "planting” includes watering, application of fertilizer and “Planting.”
herbicides, pruning and shaping, and other subsequent care and maintenance for a period of
three years after the trees are planted; and

(3)  the term "State” includes any agency thereof. “State.”
. . . . Report s the
(i}  The Administrator shall submit annually to the President and the Congressa  Presidest and
report on activities within the scope of this section. Congress.

§25.°7%a}  There is heteby established a Central European Small Business Enterprise Central Earepea
Development Commission (hereinafier in this section referred to as the "Commission™). The Emterprise

Commission shall be comprised of a representative of each of the following: the Small %gg’;;;{“
Business Administration, the Association of American Universities, and the Association of
Srnall Business Development Centers, S :
(b  The Commission shall develop in Czechoslovakia, Poland and Hungary “Designated
(hereinafier referred to as “designated Central European countries™) a self-sustaining systemn Cenwral
to provide management and fechmical asgistance to small business owners. European
countries.”

4%ection 23 added by § 7 of P.L. 101-515, approved Nov. 5, 1990 {104 Swat. 2142).
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(13  Not later than 90 days after the effective date of this section, the .
Commission, in consultation with the Agency for International Development, shzii enter a '

contract with one or more entifies 1o--

' {A} determine the needs of sraall businesses in the designated
Cemtral European countries for management and technical assistance;

(B)  evaluate appropriate Smalt Business Development
Center-programs {sic] which might be replicated in order to meet the needs of each of such
countries; and

(C)  identify and assess the capahility of educational institutions in
each such country to develop a Small Business Development Center type program.

{2}  Notlater than 18 months after the effective date of this section, the
Commission shall review the recommendations submitted 1o it and shall formulate and
contract for the establishment of a three-year management and technical assistance
demonstration program,

(¢)  Inorder to be eligible to participate, the educational institution in each
designated Central European country ghall—

(I)  obtain the prior approval of the government to conduct the program; . |

{2}  agree 1o provide partial financial support for the program, either
directly or indirectly, during the second and third years of the demonstration program; and

{3)  agree to obtain private sector involvement in the delivery of assistance
under the program. '

(d)  The Commission shall meet and organize not later than 306 days after the date
of enactment of this section.

{¢}  Members of the Commission shall serve without pay, except they shall'be
entitled 10 reimbursement for travel, subsistence, and other necessary expenses incurred by
them in carrying out their functions in the same manner as persons employed intermitiently
in the Federal Government are allowed expenses under section 5703 of title 5, United States {5 USC 5703].
Code, \

Commission,
members,

()  Two Commissioners shall constitute a quorum for the transaction of business,
Meetings shall be at the call of the Chairperson who shall be elected by the Members of the
Commission.,

{(g)  The Commission shall not have any authority to appoint staff, but upon .

request of the Chairperson, the head of any Federal department or agency may detail, ena.
reimbuarsable basis, any of the personnel of such department or agency 1o the Comrmnission to
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assist in carrying out the Commission's functions under this section without regard to section

3341 of title 5 of the United States Code. The Administrator of the General Services [$ USC 33411
Administration shall provide, on a reimbursable basis, such administrative support services as

the Comumission may request,

(b)  The Commission shal! report to Congress not later than December 1, 1991,
and annually thereafier, on the progress in carrying out the provisions of this section.

(i)  There are hereby authorized to be appropriated to the Small Business Authorization.
Administration the sum of $3,000,000 for fiscal year 1991, 35,000,000 for fiscal year 1992,
$2,000,000 for each of fiscal years 1993 and 1994, and $1,000,000 for fiscal year 19954 1o
carry out the provisions of this section. Such sums shall be disbursed by the Small Business
Administration as requested by the Commission and may remain available uniil expended.
Any authority to enter contracts or other spending authornity provided for in this section is
subject to amounts provided for in advance in appropriations Acts.

Qffice of R
§26.47%(a)  There is hereby established in the Small Business Administration an Office of  Agpig
Rural Affairs (hereafler in this section referred to as the "Office”). 15 USC 653,
(b)  The Office shall be headed by a director who shall be appointed by the
Administrator not later than 90 days afier the date of the enactment of this section.
Functions.

{¢)  The Office shall--

{1} strive to achieve an equitable distribution of the financial assistance
available from the Administration for small business concerns focated in rural areas;

(2) o the extent practicable, compile annual statistics on rural areas,
including statistics concerning the population, poverty, job creation and retention,
unemployment, business failures, and business startups;

(3) provide information to industries, organizations, and State and local -
governments concerning the assistance available to rural small business concerns through the
Administration and through other Federal departrnents and agencies;

{4y  provide information to industries, organizations, educational
instinutions, and State and local governments conceming programs administered by private
organizations, educational institutions, and Federal, State, and local governments which
improve the economic opporunities of rural citizens; and

73 aumhorization for FY 1995 added by § 405 of P.L. 103-403, approved Oc3. 22, 1994 (108 Stat. 4192), Authorization
changed from $8.000,000 for FY 1993 to 82,000,000 for each FY 1993 and 1994 by § 9(b) of P.L. 103-81, approved August
13, 1993 (107 Seal. 783),

<TsSection 26 added by § 302 of PL. 101.574, approved Nov. 15, 1990 (104 Stat, 2827).
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(5)  work with the United States Tourism and Travel Administration to . 'i
assist small businesses in rural areas with tourisin promotion and developruent. -
477 Tynt Drug-Free
§ 27.*"" DRUG-FREE WORKPLACE DEMONSTRATION PROGRAM. Waorkplace.
13 USC 654,
(a}  DEFINITIONS —In this section:
“Drug~free
(1}  DRUG-FREE.WORKPLACE PROGRAM.-~The term “drug-free workplace
workplace program™ means a program that includes— program.”

{A) awritten policy, including a clear statement of expectations for
workplace behavior, prohibitions against reporting to work or working under the influence of
illegal drugs or alcohol, prohibitions against the use or possession of illegal drugs in the
workplace, and the consequences of violating those expectations and prohibitions;

(B) drug and alcohol abuse prevention training for a total of not
less than 2 hors for each employee, and additional voluntary drug and alcohol abuse
prevention training for smployees who are parenis;

(C)  employee illegal drug testing, with analysis conducted by a
drug testing laboratory certified by the Substance Abuse and Mental Health Services
Administration, or approved by the College of American Pathologists for forensic drug
testing, and a review of each positive test result by a medical review officer;

(D) . employee access 1o an employee assistance program, including
confidential assessment, referral, and short-term problem resolution; and

(E)  continuing alcohol and drug'abuse prevention education,

‘TSection 27 completely rewritien by § 904 of P.L. 105-277, approved Oct. 21, 1998 {112 Stae 2681-811). For
Congressional findings and purposes, see page 1115 of this Handbook. Text of former § 27, added by § 310 0f P L.
H11-574, is reprinted below)

{3} The Administration is authorized to make grants to conduct demonstration programs in 5 States in arder to
promuotz touris activities delivered by smali businesses, The purpose of the program shall be to demonstrate ways
in which the cconomy in nurzl areas may be improved by encouraging tourism and its resulting increase in income
and employment in roral areas. The Administeation shall require as a condition of any grant under this section that
the applicant alse contribute to the demonstration program a sum equal to at Jeast 25 percent of the amount of the
fanding requested from the Federal Government, N .

(b) There are authorized to be appropristed to carry out the provision of this section, $1,000,000 for
fiscal year 1992 and such sums may remain available amil expended.

{c} Ngt jater than February 1, 1993, the Administration shall submiit o the President and the Congress
3 report on activities undestalien pursuant 1o thig section.
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(2)  ELIGIBLE INTERMEDIARY.—The term “eligible intermediary” “Eligible
MEANS an organization-— intermediary.

{A)  that has not less than 2 years of experience in carrying out
drug-free workplace programs;

(B) that has a drup-free workplace policy in effect;

(C)}  thet is located in a State, the District of Columbia, or a territory
of the United States; and

(D) the‘purpﬁse of which is—

(i)  -to develop comprehensive drug-{ree workplace
programs or to supply drug-free workplace services;

{ii)  to provide other forms of assistance and services to
small business concemns.

{3) EMPLOYEE.—The term “employee” includes any- “Employee.”
{A} appiicant fmlelrr‘lpioymcn‘i;
(B}  employes;
{C}  supervisorn;
(D}  manager,;

{E)}  officer of a small business concern who is active in
management of the concern, and

(F)  owner of a small buginess concern who is active in

management of the concern.
. \ “Medical
{4  MEDICAL REVIEW OFFICER.~The term “medical review review
officer”w— officer.”

(A} means a Heensed physician with knowledge of substance abuse
disorders; and

{(B)  does oot inCiude any-

{1} employee of the small business concern; or
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(1)  employee or agent of, or any person having a financial \
interest in, the laboratory for which the illegal drug test results are being reviewed.

(b)  ESTABLISHMENT.—There is established a drug-free workplace
demonstratton program, under which the Administrator may make grants to, or enter into
cooperative agreements or contracts with, eligible intermediaries for the purpose of providing
financial and technical assistance to small business concerns seekmg to establish a drug-free
workplace program.

(¢) PRIVACY PROTECTION FOR EMPLOYEES PARTICIPATING IN A Privacy
DRUG-FREE WORKPLACE PROGRAM.—Each drug-free workplace program established =~ Protection.
with assistance made available under this section shall— '

(1) include, as reasonably necessary and appropriate, practices and
procedures to ensure the confidentiality.of illegal drug test results and of any participation by
an employee in a rehabilitation program;

(2)  prohibit the mandatory disclosure of medical information by an
employee prior to a confirmed positive illegal drug test; and

3) require that a medical review officer reviewing illegat drug test results
shall report only the final results, limited to those drugs for which the employee tests
positive, in writing and in a manner designed to ensure the confidentiality of the results.

(d) EVALUATION AND COORDINATION. Not later than 18 months after the
date of enactment of the Drug-Free Workplace Act of 1998, the Administrator, in
coordination with the Secretary of Labor, the Secretary of Health-and Human Services, and
the Director of National Drug Control Policy, shall—

(1)  evaluate the drug-free workplace programs established with assistance
made available under this section; and

(2) submit to Congress a report describing the results of the evaluation
under paragraph (1).

(e) CONTRACT AUTHORITY .-—In carrying out this section, the Administrator C"tﬁ“ 3_":;
' autonty.

(1) contract with public and private entities to provide assistance related to
carrying out the program under this section; and

(2) compensate those entities for provision of that assistance.,
(® CONSTRUCTION.—Nothing in this section may be construed to require an

employer who attends a program offered by an intermediary to contract for any service .
offered by the intermediary. '

220 (Rev. 9)



§27 )10

SMALL BUSINESS ACT § 2¥d)

{g)  AUTHORIZATION ~

{1}  IN GENERAL -There is authorized to be appropriated to carry
out this section, $10,000,000 for fiscal years 1999 and 2000. Amounts made available
under this subsection shall remain gvailable until expended,

(2)  SMALL BUSINESS DEVELOPMENT CENTERS.—Of the total
amount made available under this subsection, not more than the greater of 10 percent or
$1,000,000 may be used to carry out section 21(c)(3XT).

§ 28*7° PILOT TECHNOLOGY ACCESS PROGRAM,

(a) The Administration, in consultstion with the National Institute of
Standards and Technology and the National Technica! Information Service, shall
establish a Pilot Technology Access Program, for making awards under this section to
Small Business Development Centers (hereinafter in this section referred to as ’
*Centers").

(b)  The Administrator of the Small Business Administration shall establish
competitive, merit-based criteria for the selection of Centers o receive awards on the
basis o

{1}  the ability of the applicant to carry out the purposes described in
subsection (d) in a manner relevant to the needs of industiies in the area served by the
Center;

{2)  the ability of the applicant to integrate the implementation of this
program with existing Federal and State technical and business assistance resources; and

{3}  the ability of the applicant to continue providing technology access
after the termination of this pilot program.

{¢)  Tobe eligible to recetve an award under this section, an applicant shall
provide & matching contribution at least equal to that received under such award, not
more than 50 percent of which may be waived overhead or in-kind contributions,

{dy  Awards made under this section shall be for the purpose of increasing
access by small businesses to on-line data base services that provide technical and
business information, and zecess 1o technical experts, in a wide range of technologies,
through such activities as—

Technelegy
Access
Program,

15 USC 635,

785 ction 28, the Pifot Technology Access Program, added by § 609(d) of PL 102-140, approved Oct, 28, 1991 (10§
Siat 8353 A secnnd § 2B, Women's Demonstration Projects, was added by § 2 of PL 102-19), approved Do, 5, 1991
(103 Stat, 1589y, the second § 28 was rosumbered as § 29 by § 411 of P.L. 10303, approved Oct. 22, 1993 (108 Seat.

1192). .
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(1)  defraying the cost of access by smal! businesses to the data base
services,

(2)  training small businesses in the use of the data base services; and
{3y  establishing a public point of access {o the data base services,

Activities described in paragraphs {1} through (3) may be carried out through contract
with a private entity.

(¢}  Awards previously made under section 21A of this Act may be renswed
under this section.

{f) Two years after the date on which the first award was issued under section
21A of this Adt, the General Accounting Office shall submit to the Committee on Small
Business and the Committee on Science, Space, and Technology of the House of
Representatives and to the Committee on Small Business and the Conimittee on
Commerce, Science, and Transporiation of the Senate, an interim report on the
implementation of the program under such section and this section, including the
judgments of the participating Centers as to its effect on small business productivity and
innovation,

(g}  Three years after such date, the General Accounting Gifice shall submit to
the Committes on Small Business and the Committes on Science, Space, and Technology
of the House of Representatives and to the Comniittee on Small Business and the
Committee on Commerce, Science and Transportation of the Senate, a final repont
evaluating the effectiveness of the Program under section 21 A and this section in
improving small business productivity and innovation. ’

GAC
fepot.

.\

- {h}  There are authorized to be appropriated 1o the Small Business Authorization.

Administration 35 million for each of fiscal years 1992 through 1995 to carry out this
section, and such amounts may remain available untyl expended.

(1) Centers are encouraged to seek funding from Federal and non-Federal
sources other than those provided for in this section to assist small businesses in the
identification of appropniate technologies to fill their needs, the transfer of technologies
from Federal laboratories, public and'private universities, and other public and private
institutions, the analysis of commercial opportunities represented by such technologies,
and such other functions as the development business planaing, market research, and
financial packaging required for commercialization. Insofar as such Centers pursue these
activities, Federal agencies are encouraged to employ these Centers to interface with
small businesses for such purposes as facilitating small business participation in Federal
procurement and fostering conmmercialization of Federally-funded research and
development.
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§ 29 WOMEN'S BUSINESS CENTER PROGRAM Women's Business
. Center Program.
15 USC 634,

73 This section, added by § 2 of PL 102-191, appm Dec. §, 1991 (165 Stat. 1589), was renumbered as § 29 by §
411 of P.L.. 103-403, approved Oct. 22, 1994 (108 daat. 4192), Scetien 29 was completely rewritton by § 3086) of
P.L. 105-135, approved Dec. 2, 1997 (111 St 26113 Seclion 308(b; of the same law provides:

()  APPLICABILITY—

$3] IN GENERAL - Subject to paragraph (2), any organization conducting 3 J-year project
undder section 29 of the Snmll Business Act (18 U.S.C 656)(as in effeot on the day before the effeciive date
of this At} on Sepletnber 36, 1997, may request an extension of the term of that project 1o a totad wrm of §

- years. H such an extension is made, the organdzation shall receive financial assistance in accordance with
section 29{(¢) of the Small Business Act {as amended by tlus section) subject 1o procedures established by (he
Admindstrator, in coordination with the Assistant Adrministrator of the Offics of Women's Business
Crnership established vnder section 29 of the Sinall Business Act (18 118,00, 656)(as amended by this
section),

£23 TERMS OF ASSISTANCE FOR CERTAIN QRGANIZATIONS - Any organization
operating in the third year of 2 J-year preject under section 29 of the Small Business Al {15 U.8.C. 656)as
in zffect on the day iefore the effective date of this Act) oo Sepsember 30, 1957, may request an exiension of
the term of that project 10 a total lerm of 3 years. 16 such an exiension is made, during the fourth and fifth
years of the praject, the organizstion shall receive financiat assistance in accordance with seetion 29X DIC)
of the Small Business Act (as amended by this section) sebjoct to procedures established by e
Adrunistmine, in coardination with the Assistam Administrator of the Office of Women's Busincss
Qwnership established under seetion 29 of the Sl Businesy Act {15 U.S.C. 656 as amended by tlis
section).

*

The text of former § 29 is reprinted below:
WOMEN'S DEMONSTRATION PROIECTS

{1} The Adwssinistration may provide finangial assistance (0 privale organizations to conduct 3-year
demonstration prodects for the beacfit of small busincss cancerns gvned and controlied by wornen, The
pmyjests shall provide-

{1} financizd assistance, ncluding taining and céunsc}ing in howe 6 apply for and sceure busingss
credit and investment capital, preparing and presenting finsscist stalements, and mwanaging cash How and other
financial operations of a business concom,

{2) management assistancs, including aining and coungoling in how 10 plan, arpanize, saff,
direct, and ¢ontro} cach major setivity and functics of a small business concern; and

{3} marketing assistance, imcluding training and counscling in identifying and scgmenting
domestic and internatioral market opportunities, nrepaning and sxeeuting marketing plans, developing gricing
strategics, focaling contract opportunities, negotinting contracts, and utilizing varying public relations and
advertising technigues.

{b} 143! As a condition of receiving fluancial assistance antiwwrized by this section, the recipient
organization shalt agree 10 obiain, sfier 115 application hus been approved and notice of award has been issied,
cash coninbutiens from non-Fedoral sources as follows:

(A} 1f the project first reccives its Federal financial assistance prior 1o fiscal year 1993,
an annust amount that 5 not 1ess than the amount of the Federat financiad assistgace provided each year,
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(B) if the prodect firsi receives Federal fimancial assistance in fiscal year 1993, or . '
thereafier, annual amounts equal (o

(i) in the first year, | noaFederal dollar for cach 2 Federal dollars;
(i} in the second year, 1 non-Federal doifar for each Foedera! doflar; and
(iid} in the third and final vear, 2 non-Federal doilars for each Federal dollae,

93 Up to ome-half of the non-Federal mantching assisiance may be in the form of in-king
contributions which arc budget line itesns only, including but not Hmited (o office equipment gnd office space.

) The financial assistamee suthorized pursumd to this section may be made by grant, contmacy, or
cooperative agreement und may contain such provision, as necessary, s provide for payments in fump sum or
installments, and in advance of by way of reimbursement. The Admunistmtion may disburse up to 25 peroent of
cach year's Fodeeal share awarded 10 a recipient organization after natice of ihe award has been issued azxi
before i non-Federal matching funds are obtained,

{4) 1f any recipient of assistance under this sceotion fails to obin the required non-Federal
contribution during any year of any project, it shatl not b¢ gligible thereafier for advance disbursemonts under
paragraph (3) during the remainder of that projeet, of for any ather projoci for whichi it is or may be funded. In
addition, prior g0 approving assistance to such organization {or any other projects, the Adeniaistration shal}
specificaliy defermine whether the Administration believes that the recipient will be abls to obtain the requdsile
non-Federal funding and coter o wiilles finding sstting fonth the reasons for naking such delennination.

{0 Each applicant for assistance under this section initially shall submit a 3.ycar plan on proposed
fundraising and tzaining activilics, ard may receive finangial assistance under this section Tor a maximum of 3
years per sile. The Administration shall evaluaic and rank applicams i accardange with predetermined
selection criteria Ui shall be siated in tenms of relative buporiance. Such criteria and thelr relative im

shall be made publicly availabic and slated in each soliciiation for appli¢ations made by the Administration,
The criteria shall include—

hH the experience of the applicant in conducting programs or on-goulg efforts designed to imparnt
or upgrade the business skills of womea business owaers or potentinl ovwners,

(2} the present sbility of the applicant 1o commence & demonstration project within a minimuom
amount of Hime; and

) the sbility of the applicant to provide training and services 1o 2 representative number of
women who are both socially and cconomically disadvaniaged,

(&),  For purposes of this seotion, the torm "smalf business concora™ means a small business concern, cither
start-np o gxuisting, ownedd and controlled by women, and--

ii) which is s least 3{ percent owned by 1 or snore women; and
(2) e management and dafly business operstions of whick are contratted by 1 of sore women,

{e} There are authorized 1o be approprizted $4.800.600 {or each fiscal year to carry ot the demonstration
projects authortzed by this section. Notwithsianding any other provision of law, the Administration may use
such expedited acquisition methods as it deems approprinte 0 achicve the purposes of tlds seclion, exeept that it
shalf easurs that all eligible sources are provided a reasonable opportunily 1o submit proposals,

{f The Administration shall prepare and transemit an snsual ropor, beginaing February 1, 1992, o the
Comumitters on Small Buginess of the Senaly and House of Reprosentatives on the cffeciivencss of il

demonstration projects conducted under the authonty of this section. Such repont shall provide information .
COMCCERERZ .
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{a)  DEFINITIONS - In this section- -

(1} the term “Assistant Administrator” means the Assistant g’:‘iﬁ?&w .
Administrator of the Office of Women’s Business Ownership established under ’
subsection {g};
. ey .. ) “Private
{2y®° the term “private nonprofit organization” means an entity thatis  jenneoft
described in section 501{c) of the Internal Revenue Code of 1986 and exempt from organization”
taxation under section 501{a) of such Code;
; “Small busiress
- (3} theterm “small business concern owned and controlled by zﬁ”‘:&fﬁbv
women”, cither startup or existing, includes any small business concerp-— woten” :
{A)  thatis not less than 51 percent awned by | or more women,
and
: (B) the management and daily business operations of which are
controtied by 1 or more women, and
“Women's
business

4) the term “women’s business center gite” means the location of— contcr site”

A

(A) °  awomen’s business center; or
r
(B} 1 ormore women’s business centers, established in
conjunction with ancther women’s business center in another location within a State or
region—

(i} that reach a distinct population that would otherwise
not be served;

{4} tlse mpndier of Individunls rocelving assistance;

{(H e number of startup busingss concerns fonmed;

(% the grosy reccipts of sssistod concorns;

i) ngrentes s decreases i probifs of aseisied contorns; and
{% the cmployment ingreases ar dogreases of assisiod concerns,

ig) The Admintstration shall no grovide financisl sssistance under this seotion 1o any new praject afier
October 1, 1997, exeept that # may fund projects which commenceg prior theretd, -

(b} QOFFICE OF WOMEN'S BUSINESS OWNERSHIP - There is hioreby cstablished with the
Administration an Office of Women's Business Ownership, which shall be rosponsible for the adminisination
of the Administmtion’s progrions for the development of womery's business enterprises, assach temm is
deiincd in section 408 of the Women's Business Qwnenship Act of 1588, The Office of Women's Business
{vnership shall be administored by an Assistant Admimstmitor, wha shiali be appointed by the
Adminisirator,

*99 paragraphs (7) and (3) venambered as (3) and (4), respectively, and new patagraph (2) added by § 2¢1) of P.L. 106-
165, approvad Deg, 9, 1999 {113 S, 1798),
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3
(ii)  whose services are targeted to women; and .

{iii)  whose scope, function, and activities are similar to
those of the primary women's business center or centers in conjunction with which it was
established.

(b)  AUTHORITY - The Administration may provide financial assistance to
_private nongrofit"®® organizations 1o conduct S-year projects for the benefit of small
business concerns owned and controfied by women, The projects shall provide

(1)  financial assistance, including training and counseling in how to
apply for and secure business credit and investment capital, preparing and presenting
financial statements, and managing cash flow and other financial operations of a businesg
condern; '

{2)  management assistance, including tyaining and counseling in how
to plan, arganize, staff, direct, and control each major activity and function of a small
tuisiness concern; and

{3)  marketing assistance, including training and counseling in
identifying and segmenting domestic and international market opportunities, preparing
and executing marketing plans, developing pricing strategies, locating contract .
opporiunitics, negotiating contracts, and utilizing varying pubhe relations 4nd advertising
techniques,

(¢}  CONDITIONS OF PARTICIPATION

{1}y  NON-FEDERAL CONTRIBUTIONS ~ As a condition of
receiving financial assistance authorized by this section, the recipient organization shall
agree to obtain, after its application has been approved and notice of award has been
issue, cash contributions from non-Federal sources a5 follows:

(A}  nthe first and second years, 1 non-Federal dollar for each
2 Federal dollars; and

_ {BY'®? in the third, fourth, and fifth years, 1 non-Federal dollar for
each Federal doflar. ’

48 ~Nonprofit™ added by § 2(2) of P.L. 106-165, approved Dec. 9, 1999 ¢113 Stat. 1795,

*gabparagraphs 29X (B} and (C) were deleted and a new subpar. (B) was added by § 2(a) of P.L. 106-17, approved
Apnil 6, 1999 (113 Sut, 27). Text of former subparagraphs 29X 1)(B) and {C) are reprinted bolow:

{5 int the third and fourth years, § sen-Federal dotlar fe cach Federal doller, and
{€) in the i year, 2 non-Federal dollars for each Federal dollar, .
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{2) FORM OF NON.-FEDERAL CONTRIBUTIONS - Not more than
one-half of the non-Federal sector matching assistance may be in the form of in-kind
contributions that are budget line items only, including office euipment and office space.

_ {33y FORM OF FEDERAL CONTRIBUTIONS - The financial
assistance authorized pursuant to this section may be made by grant, contract, or
coopérative agreement and may contain such provision, as necessary, to provide for
payments in lump sum or installments, and in advance or by way of reimbursement. The
Administration may disburse up to 25 percent of each year’s Federal share awarded (0 a
recipient organization after notice of the award has been issued and before the non-
Federal sector matching funds are obtained,

(4)  FAILURE TO OBTAIN NON-FEDERAL FUNDING - lIf any
recipient of assistance fails to obtain the required non-Federal coniribution during any
project, it shall not be eligible thereafier for advance disbursements pursuant to paragraph
{3) during the remamder of that project, or for any other project for which it is or may be
funded by the Administration, and prior to approving assistance 10 such organization for
any other projects, the Administration shall specifically determine whether the
Administration believes that the recipient will be able to obtain the requisite non-Federal
funding and enter a written finding setting forth the reasons for making such
determination,

4

: {(d) CONTRACT AUTHORITY - A women'’s business center may enterinto a
contract with a Federal department or agency 10 provide specific assistance {6 women and
ather underserved small business concerns. Performance of such contract should not
hinder the women's business centers in carrying out the terms of the grant received by the
women's business centers from the Administration,

(&)  SUBMISSION OF 5-YEAR PLAN - Each applicant organization initially
shall submit a S-year plan to the Administration on proposed fundraising and training
activities, and a recipient organization may receive financial assistance under this
program for a maximum of § years per women’s business center sife.

(N CRITERIA - The Administration shall evaluate and rank applicants in
accordance with predetermined selection criteria that shall be stated i terms of relative
importance. Such criteria and their relative importance shall be made publicly available
and stated in each solicitation for applications made by the Administration. The etiteria
shall include—

Sectisn 2(b) of P.L. 106-17 provides:

{b} APPLICABILITY--The amendments made by this section shali apply beginning October 1, 1998,
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{1}  the experience of the applicant in conducting programs or ongoing .-.
efforts designed to impart or upgrade the business skills of women business owners or '

potential owners;,

(2)  the present ability of the applicant to commence & project within a
minimum amount of time;

(3) the ability of the applicant to provide training and services 10 &
representative number of women who are both socially and economically disadvantaged;
and ‘ ‘

(4)  thelocation for the women's business center site proposed by the

applicant.
(g) OFFICE OF WOMEN'S BUSINESS OWNERSHIP— Office of
Women's
(1)  ESTABLISHMENT - There is established within the Business.
Administration an Office of Women’s Business Ownership, which shall be responsible . Cuwoership.
for the administration of the Administration’s programs for the development of women's
business emerprises (as defined in section 408 of the Women™s Business Ownership Act
of 1988 {15 U.8.C. 631 note}). The Office of Women’s Business Ownership shall be .
administered by an Assistant Administrater, who shall be appointed by the Administrator,
“ Assis
{2}  ASSISTANT ADMINISTRATOR OF THE QFFICE OF Admii:fp

WOMEN'S BUSINESS OWNERSHIP-
(A) QUALIFICATIONS - The position of Assistant
Administrator shall be a Senior Executive Service position under section 3132{(a}(2) of

title 5, United States Code. The Assistant Administ rator shall serve as a noncareer
appointee (as defined in section 3132(a)}7) of that title),

{B) RESPONSIBILITIES AND DUTIES
{1 RESPONSIBILITIES - The responsibilities of the
Assistant Administrator shall be to administer the programs and services of the Office of
Wamen’s Business Ownership established to assist women entrepreneurs in the areas
Ofm

(I} stariing and operating a small business;

(11} development of management and technical
skills,

{HT}  secking Federal procurgment opportunities;

and .
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{IV} increasing the opportunity for access to
capital.

(i}  DUTIES - The Assistant Adrmimstrator shall—

) (D administer and manage the Women's
Business Center program,

() recommend the annual administrative and
program budgets for the Office of Women’s Business Ownership (including the budget
for the Women's Business Center program),;

{III}  establish appropriate funding levels
therefore;

(IV} review the annual budgets submitted by each
applicant for the Women's Business Center program;

. {V} select applicants 10 participate in the
program under this section

(V1) implement this section;

(VII} maintain a clearinghouse to provide for the
dissemination and exchange of information between women’s business centers;

{VIiI} serve as the vice chairperson of the
Interagency Committee on Women's Business Enterprise;

(IX} serve as liaison for the National Wamen's
Business Council; and

(X} advise the Administrator on appoiniments o
the Women's Business Council,

(€} - CONSULTATION REQUIREMENTS - In carrying out the
responsibilities and duties described in this paragraph, the Assistant Administrator shall
confer with and seek the advice of thé Administration officials in areas served by the
women's business centers,

(h)*** PROGRAM EXAMINATION.—

83 Subsection 20} completely rewritten by § 3(1) of P.L. 106.165, approved Dec. 9, 1999 (113 Stat, 1798).
Eifective dale of the change is Oct, §, 1999, per § 6 of P.L. 16G-145. Texi of former subscction 29(h) 15 reprinied
below:

PROGRAM EXAMINATION-

229 {Rev. 9, Change 2)



§ 29(h¥(1} o

SMALL BUSINESS ACT § 29M(2)(B)Gi)

ot

(1) TN GENERAL~~The Administration shatl— .

{A) develop and implement an annual programmatic and
financial examination of each women’s business center established pursuant to this
section, pursuant to which each such center shall provide to the Administration—

(i) an itemized cost breakdown of actual expenditures
for costs incurred during the preceding year; and

(i}  documentation regarding the amount of matching
assistance from non-Federal sources obtained and expended by the center during the
preceding year in order to meet the requirements of subsection {c} and, with respect to
any“in-kind contributions described in subsection (c)(2) that were used to satisfy the
requirements of subsection (c) verification of the existence and valuation of those
contributions; and

(B)  analyze the results of gach such examingtion and, based on
. that analysis, make a determination regarding the programmatic and financial viability of
each women’s business center,

whether to award 8 contract {as 2 sustainability grant) under subsection (1) or to renew a
contract (either as a grant or cooperative agreement) under this sectmn with a women’s
business center, the Administration—

(2)  CONDITIONS FOR CONTINUED FUNDHNG —In determining .

(A}  shall consider the results of the most recent examination of
the center under paragraph {1); and

{B)  may withhold such award or renewal, if the Administration
determines that—

0 the center has failed to provide any information
required to be provided under clause (1) or (1) of paragraph (1A}, or the information
provided by the center is inadequate; or

(i the center has failed o provide any information
required to be provided by the center for purposes of the report of the Administration
under subsection (§), or the information provided by the center is inadequate.

{n IN GENERAL - Not later than 180 days after the dase of coactment of the Small Busisesy
Reauthonzation Act of 1997, the Administrator simll develop and himplement an annunl programmatic and
{inancial gxamination of each women's business centor sstablished pursuani to this section,

93] EXTENSION OF CONTRACTS - In extending or rengwing 4 contract with a somen's
business center, v Administraior shalt consider the sesults of the examination conducted snder paragraph {
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{i) CONTRACT AUTHORITY - The authority of the Administrator to enter
into contracts shall be in effect for each fiscal year only to the exient and in the amounts
as are provided in advance in appropriations Acts. Afier the Administrator has entered
into a contract, either as a grant or a cooperative agreement, with any applicant under this
section, it shall not suspend, terminate, or fail to renew or extend any such contract unless
the Administrator provides the applicant with written notification setting forth the reasons
therefore and affords the spplicant an opportumity for a hearing, appeal, or other
administrative proceeding under chapter $ of title 5, United States Code.

(" MANAGEMENT REPORT ~— Management
' report.

(1)  IN GENERAL.—The Administration shall prepare and submit to
the Committees on Small Business of the House of Representatives and the Senate 2
report on the effectiveness of all projects conducted under this section,

(2) CONTENTS.—Each report submitted under paragraph {1) shall
include information concerning, with respect (¢ each wonen's business center
established pursuant to this section— ’

(A}  the number of individuals receiving assistance;
(B)Y  the number of startup business concerns formed;

(CY  the gross receipts of assisted concerns;

(D) the employment increases or decreases of assisted
concerns;’

{E} 1o the maximum exient practichble, increases or decreases
in profits of assisted concerns; and

484 Subsection (j) completely rewritten by § 3(2) of P.L. 106-165, approved Dee. 9, 1999 (113 Stat. 1796). The change
is effective Oct. 1, 1999, per § 6 of P.L. 106-165, Text of former subsection () is reprinted below:

REPORT - The Administrator shall prepare and submit an annual report 16 the Commitices on Small Business
of the House of Represcatatives and the Senate on Uie offectivencss of all projects conducted under the
auibority of this setion. Such report shall provide information concoming—

{1} the nunber of indbvidunls receiving assistance;

{23 the remtbior of startup busingss concorns formed,

&3] the gross receipts of assisted concems;

(4} ingreases or decreases in profits of assisied consems: and
[63] the smploymant increases or dergases of assisiod concems.
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{F}  the most recent analysis, s required under subsection .ki
(R 1)}(B), and the subsequent determination made by the Administration under that

subsection.
) AUTHORIZATION OF APPROPRIATIONS .. Amhorization.

{1)**> IN GENERAL.~-There is authorized to be appropriated, to remain
available until the expiration of the pilot program under subsection (I)—

(A) 312,000,000 for fiseal year 2000;
(By  $12,800,000 for fiscal year 2001,
(C}  $13,700,000 for fiscal year 2002; and
Dy $14,500,000 for fiscal year 2003.
(2)  USE OF AMOUNTS .~
{A) IN G‘E’NERAL —-Except as provided ie subparagraph (B),
amounts made available under this subsection for fiscal year 1999, and each fiscal year
thergafter, may only be used for grant awards and may not be used for costs incurred by
the Administration in connection with the management and administration of the program .
under this section, )
(B)** EXCEPTIONS,—Of the amount made available under this
subsection for z fiscal year, the following amounts shall be available for selection panel
costs, post-award conference costs, and costs related to monitoring and oversight:
) For fiscal year 2000, 2 percent,
(i)  For fiscal year 2001, 1.9 percent,
(i1} For fiscal year 2002, 1.9 percent.

(iv)  For fiscal year 2003, 1.6 percent.

18 patagraph 29k)(1) was rewrition by § 4(b)(}) of P.L. 106-165, approved Dec. 9, 1999 (113 Siat, 1799}, Section 6
of P.L. 106-163 provides that the effociive date of the law s Oct, §, 199 Toxtof formcr paragraph 293k 1) is
reprinicd below:

There is suthorized 1o be appropnated $11,008,600* for each fiscal year (o carry out the projects awthorsized
under this seetion, of which, for fiscal year 1998, nol more than § pereent ay be used lor admduistrative
expenses related to the program under this scction,

* Ampunt changed from $8,0800005y § 3 of P.L. 106-17, approved April 6, 1999 (113 St 27).

498 New subparagraph 29(k)(23(B) added by § $(b)(2)(B) of P L. 106-163, approved Dec. 9, 1999 (113 Stat. 1799), . f
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(3) EXPEDITED ACQUISITION - Notwithstanding any other
pravision of law, the Administrator, acting through the Assistant Administrator, may use
such expedited acquisition methods as the Administrator determines to be appropniate to
carry out this section, except that the Administrator shall ensure that all small business
sources are provided a reasonable opportunity to submit proposals.

: (4y'*" RESERVATION OF FUNDS FOR SUSTAINABILITY PILOT
BROGRAM —

{A) IN GENERAL.—Subject to subparagraph (B), of the total
amount made available under this subsection for a fiscal year, the following arnounts
shall be reserved for sustainability grants under subsection {Ix:

() For fiscal year 2000, 17 percent.
(iiy  For fiscal vear 2001, 18.8 percent.
Giiy  For fiscal year 2002, 30.2 percent.

{iv)  For fiscal year 2003, 30.2 percent.

(B} USE OF UNAWARDED FUNDS FOR
SZ}S’I‘MN ABILITY PILOT PROGRAM GRANTS —If the amount reserved onder
subparagraph {A) for any fiscal year is not fully awarded to private nonprofit
organizations described in subsection (I}(1}(B), the Administration is authorized 10 use
the unawarded amount to fund additional women's business cenater sites or 1o increase
funding of existing women’s business center sites under subsection (b},

pilot program,

{1)  IN GENERAL —There is established a 4-year pilot program under
which the Admuinistration is authonzed to award grants {referred 1o in this section as
“sustainability grants™) on a competitive basis for an additional S-year project under this
section to any private nonprofit organization (or a division thereof)—

{3**® SUSTAINABILITY PILOT PROGRAM.— Sustainzbikly

(A)  that has received financial assistance under (his section
pursuant to a grant, contract, or cooperative agreement, and

87 New paragraph 29(K){4) added by § 4(b)(3) of P.L. 106-165, approved Dec, 9, 1999 (113 Stat. 1799).

488 Now subsection 29(1) added by § 4(a) of P L. 106-165, approved Dec. 9. 1999 (113 Stat. 1796). Effective date
BsOct. 1, 1599, per § 6 of P L. 106-165. Section 4(0) of the samg faw provides:

GUIDELINES Not Ister than 30 days after the date of enactment of (his Act, the Administrator of the
Smalt Business Admiaisiration shall issuc guidelines to implement the amendiicnis made by (his section.
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{B) that— .?

) i in the final year of a S-year project; or

(8}  has completed a project financed under this section
{or any predecessor to this section) and continues to provide assistance to women
entrepreneurs.

(2  CONDITIONS FOR PARTICIPATION.—In order to receive a
sustainability grani, an organization described in'paragraph (1) shall submit to the
Administration an application, which shall include-—

{A}  acertification that the applicant—

(i} is a private noaprofit organization;

(i)  employs a full-time executive director or program
manager to manage the center; and

{iii)  as a condition of receiving a sustainability grant,

aprees—
)] to 2 site visit as part of the final selection . ;
process and (o an annual programmatic and financial examination; and

(il  tothe maximum extent practicable, to
remedy any problems identified pursuant (o that site visit or examination;

{B) informstion demonstrating that the applicant has the sbility
and resources to meet the needs of the market to be served by the women’s business
center site for which a sustainability grant s sought, including the ability to fundraise;

(C)  information relating to assistance provided by the women’s
business center site for which a sustainability grant is sought in the area in which the site
is located, including—

(i)  the number of individuals assisted;

(i} the number of hours of counseling, training, and
workshops provided; and

(i)  the number of startup business concerns formed;

(D) . information demonstrating the effective experience of the
applicant in—
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{1} conducting financial, management, and marketing
assistance programs, as described in paragraphs (1), (2), and {3} of subsection (b),
designed to impart or upgrade the business skills of women business owners or potential
awners;

- {iiy  providing training and services 1o & representative
number of women who are both socially and economically disadvantaged;

(iii}  using rescurce partners of the Administration and
cther entities, such as universiies,

(v}  complying with the cooperative agreement of the
apphicant; and

{v}  the prudent management of finances and staffing,
including the manner in which the performance of the applicant compared to the business
plan of the applicant and the manner in which grant funds awarded under s;;bseczzczz {b}
were used by the applicant; and

{E}  a S-year plan that projects the abality of the women’s
business center site for which a sustainability grant is sought—

{) t0 serve women busingss owners or potential
owners in the Asture by improving fundraising and training activities; and

(i}  toprovide training and services (o a representative
number of women who are both socially and economically disadvantaged.

{3) REVIEW OF APPLICATIONS —
(A} IN GENERAL —The Administration shall—
{i) review each application submitted under paragraph
{2) based on the information provided in subparagraphs (D) and (E) of that paragraph,
P

and the criteria set forih in subsection {f),

| (i}  ‘as part of the final selection process, conduct a site
visit at each women’s business center for which a sustainability grant is sought; and

{ili}  approve or disapprove applications for
sustainability grants simultaneously with applications for grants under subsection (b).

{B} DATA COLLECTION.—Consistent with the annua!l report
to Congress under subsection {§), each women's business center site that 15 awarded a
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sustainability grant shall, to the maximum extent practicable, collect information relating .\,
o , :

{1) the number of individuals assisted;

(tiy  the number of howrs of counseling and training
provided and workshops conducted;

(iil}  the number of startup business concerns formed,

{iv)  any available gross receipts of assisted concems;
and »

{v}  the number of jobs created, maintained, or fost at
assisted concerns,

{3 RECORD RETENTION...The Admimistration shall
maintain a copy of each application submitted under thiz subsection for not less than 10
years. :

{4}y NON-FEDERAL CONTRIBUTION.— .

{A) INGENERAL.~Notwithstanding any othet provision of .
this section, a¢ a condition of receiving a sustainability grant, an organization described

in paragraph {1} shall agree to obtain, after its application has been approved under

paragraph (3) and notice of award has been issued, cash and in-kind contributions from

non-Federal sources for each vear of additional progran participation in an amount equal

to 1 non-Federal dollar for each Federal dollar,

. m—

{(B) FORM OF NON-FEDERAL CONTRIBUTIONS. —Not
more than 50 percent of the non-Federal assistance obtained for purposes of subparagraph
{A) may be in the form of in-kind contributions that are budget line items only, including
office equipment and office space.

{5) TIMING OF REQUESTS FOR PROPOSALS. —In carrying out
this subsection, the Administration shall issue requests for propaosals for women’s
business centers applying for the pilat program under this subsection simultaneously with

requests for proposals for grants undér subsection (b}. Oversight of

iat
§ 30***OVERSIGHT OF REGULATORY ENFORCEMENT. exlborcomen,

18 LBC 657,
(&)  DEFINITIONS --For purposes of this section, the term--

*5%eormer § 30 redesignated 51s § 31 by § 222(1) of P.L. 104-121, approved March 29, 1996 (310 Stat. 860), and new
§ 30 added by § 2220) of P.L. 104-121.
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{1}  "Board” mesns a Regional Small Business Reguolatory Fairness
Board established under subsection {¢}; and

“Board.”

(2)  "Ombudsman” means the Small Business and Agriculture “Orabudsman. ™

Regulatory Enforcement Ombudsman desigrated under subsection (b).
{t) SBA ENFORCEMENT OMBUDSMAN -~

(1)  Not later than 180 days after the date of enactment of this section,
the Administrator shall designate a Small Business and Agriculture Regulatory
Enforcement Ombudsman, who shall report directly to the Administrator, utilizing
personne! of the Small Business Administration to the extent practicable. Other agencies
shall agsist the Ombudsman and take actions as necessary 1o ensure compliance with the
requirements of this section. Nothing in this section is intended to replace or diminish the
activities of any Ombudsman or similar office in any other agency.

{2)  The Ombudsman shall--

{A)  work with each agency with regulatory authority over small
businesses to ensure that small buginess concerns that receive or are subject to an audit,
on-site inspection, compliance assistance effort, or other enforcement related
communication or contact by agency personnel are provided with a means to comment on
the enforcement activity conducted by such personnel;

(B)  establish means 1o receive comments from small business
concerns reparding actions by agency empioyees conducting compliance or enforcement
activities with respect to the small business concern, means to refer comments to the
Inspector General of the affected agency in the appropriate circomstances, and otherwise
seek to maintain the identity of the person and small business concern making such
comments on a confidential basis 1o the same extent as employee identities are protected
under section 7 of the Inspector General Act of 1978 (S U.S.C. App.j;

(C}  based on substantiated conmuments received from small
buginess concerns and the Boards, annually repont to Congress and affected agencies
evaluating, the enforcement activities of agency personnel including a rating of the
responsiveness to small business of the various regional and program offices of each
agency;

(D) coordinate and report annually on the activities, findings
and recommendations of the Boards to the Administrator and to the heads of affected
agencies; and

{E) provide the affected agency with an opportunity to
comment on drafl reports prepared under subparagraph {C), and include a2 section of the
final report in which the affected agency may make such comments as are not addressed
by the Ombudsman in revisions 10 the drafl,
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(¢} REGIONAL SMALL BUSINESS REGULATORY FAIRNESS P
BOARDS -- _ Businss
Fairness

(1) Not later than 180 days afler the date of enactment of this section, Boards.
the Administrator shall establish a Small Business Regulatory Fairness Board in each 15 USC 657
regional office of the Small Business Administration.

(2)  Each Board established under patagraph (1) shall--

(A}  meet at least annually 10 advise the Ombudsman on matiers
of concern to small businesses relating o the enforcement activities of agencies;

{(B) reporttothe Ombudsman on substantiated instances of
excessive enforcement actions of agencies against small business concerns including any
findings or recommendations of the Board as to agency enforcement policy or practice;
and

{C)  prior to publication, provide comment on the annus! report
of the Ombudsman prepared under subsection (b},

aperators, or officers of small business concerns, appointed by the Administrator, after
receiving the recommendations of the chair and ranking minority member of the
Commiitees on Small Business of the House of Representatives and the Senate. Not

more than three of the Board members shall be of the same political party. No member
shall be an officer or employee of the Federal Governnent, in either the executive branch -
or the Congress,

{3)  Each Board shall consist of five members, who are owners, .

{4}  Members of the Board shall serve at the pleasure of the
Adminisirator for terms of three years or less.

(5)  The Administrator shall select 2 chair from among the members of
the Board who shall serve at the pleasure of the Administrator for not more than 1 year as
chair.

(6) A masjority of the members of the Board shall constitute Squamm
for the conduct of business, but a lesser number may hold hearings.

(d} POWERS OF THE BOARDS.

Poawers
, . . of the
(1)  The Board may hold such hearings and collect such information as  Bpards.

appropriate for carrying out this section.
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{2)  The Board may use the United States mails in the same manner
and under the same conditions as other depariments and agencies of the Federal
Government,

(3)  The Board may accept donations of services necessary to conduct
its business, provided that the donations and their sources are disclosed by the Board.

(4)  Members of the Board shall serve without compensation, provided
that, members of the Board shal be allowed travel expenses, including per diem in liew of
subsistence, af rates authorized for employees of agencies under subchapter 1 of chapter
57 of title 5, United States Code, while away from their homes or regular places of
business in the performance of services for the Board.

. HUBZ
§ 31.4*" HUBZONE PROGRAM ngrag?c
15 USC 638
) {g) IN GENERAL - There is established within the Administration a program
to be carrizd out by the Administrator to provide for Federal contracting assistance to
qualified HUBZone small business concerns in accordance with this section,
(b}  ELIGIBLE CONTRACTS-—
(1)  DEFINITIONS - In this subsection—
. (A) theterm “contracting officer” has the meaning given thar  “Contracting

term in section 27(f}3) of the Office of Federal Procurement ?eizcy Act{a1 US.C. ?flicé;sc a3
423(F)(5); and i

90 Wew section 31 sdded by § 602(b)(1)(B) of P.L. 105-135, approved Dec. 2, 1997 {11} Stat, 2629). Section
G02{BY2) of P.L.. 105-135 provided that the HUBZone program would apply 16 the agongies tisted in paragraphis (A} -
(N below. Section 210 of P,L. 106-113, approved Nov. 29, 199% (113 Stat. 150¥) sdded the Depanteents of Commerce,
Jastive and Siate (K) - (M) 0 e Hist. Amended § of P.L. 105-135 reads: “(2) INTTIAL LIMITED APPLICARILITY
~ During the period beginning on the date of enactment of this Act and ending on Sepierber 30, 2000, section 31 of the
Smatl Boginess At (as added by paragraph (1) of this subsection) shall apply only to procurements by

{A} the Depariment of Defense;
- {) the Departmaent of Agriculture;
L0 the Department of Health and Human Services;
{5 . ihe Departiment of Transponation;
{£} the Depariment of Encrgy;
i the Department of Housing and Ushan {}evcinpmenz
{5 the Envirpnmental Protection Agency,
{3 the Nationnl Acronantics and Space Administrstion;

i ihe Geaeral Services Adminigiration;
(4] the Deparirnerd of Veterans Affairs;
K1 the Deprrtuent of Comuneree;

{.) the Department of Justice; and
(M) the Depurtinent of Statz,
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(B}  theterm “full and open competition” has the meaning given <y zr. i
that term in section 4 of the Office of Federal Procurement Policy Act (41 U.S.C. 403}, open ’
competiion”

(2)  AUTHORITY OF CONTRACTING OFFICER - Notwithstanding ' ¥5C
any other provision of law—

(A}  acontracting officer may award sole source contracts under
this section to any qualified HUBZone small business concern, if—

) the qualified HUBZone small business concern is
determined to be a responsible contractor with respect to performance of such contract
opportunity, and the contracting officer does not have a reasenable expectation that 2 or
more qualified HUBZone small business concerns will submit offers for the contracting

opportunity,

{ii} the anticipated award price of be contract
(including options) will not exceed— ©

. {(I)  $5.000,000, in the case of 2 contract
apportunity assigned a standard industrial classification code for manufacturing,; or

opportunities; and

() $3,000,000, in the case of all other contract .

{11}  in the estimation of the contracting officer, the
contract award can be made at 2 fair and reasonable price;

{B)  a contract opportuaity shall be awarded pursuant 1o this
section on the basis of competition restricted 1o qualified HUBZone small business
concerns if the contracting officer has a reasonable expectation that not less than 2

qualified HUBZone small business concerns will submit offers and that the award can be
made at a faie market price; and

{C} notlater than 5 days from the date the Administration s
notified of a procurement officer’s decision not to award a contract opportunity under this
section to a qualified HUBZone small business concern, the Administrator may notify the
contracting officer of the intent to appeal the contracting officer’s decision, and within 13
days of such date the Administrator may file a written sequest for reconsideration of the
contracting officer’s decision with the Secretary of the department or agency head.

{3y PRICE EVALUATION PREFERENCE IN FULL AND OPEN
COMPETITIONS - In any case in which a contract is to be awarded on the basis of full
and open competition, the price offered by a qualified HUBZone small business concern
shall be deemed as being lower than the price offered by another offerar (other than
another small business concern), if the price offered b the qualified HUBZone small .
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business concern i3 not more than 10 percent higher than the price offered by the
otherwise lowest, responsive, and responsible offeror.

{(4) RELATIONSHIP TO OTHER CONTRACTING PREFERENCES
- A procurement may not be made from a sowrce on the hasis of a preference provided in
paragraph (2} or (3), if the procurement would otherwise be made from a different source
urder section 4124 or 4125 of title 18, United States Code, or the Javits-Wagner-O'Day
Act (41 U.S.C. 46 et geq.).

(¢)  ENFORCEMENT; PENALTIES—

(1) VERIFICATION OF ELIGIBILITY - In carrying out this section,
the Administrator shall establish procedures relating tow—

(A} the filing, investigation, and disposition by the
Administration of any challenge to the eligibility of a small business concern to recetve
assistance under this section {(including a challenge, filed by an inierested party, relating
to the veracity of a certification made or information provided ta the Administration by a
small business concern under section 3{(p}$): and

(B) verification by the Administrator of the accuracy of any
certification made or information provided to the Administration by a smali business
concern under section 3(pX(3).

2) EXAMINATIONS - The procedures established under paragraph
{1} may provide for program examinations (including random program examinations) by
the Administrator of any small business concern making a certification or prowading
information to the Administrator under section 3(pX3).

{3) BROVISION OF DATA - Upon the request of the Adminisirator,
the Secretary of Labor, the Seeretary of Housing and Urban Development, and the
Secretary of the Interior {or the Assistant Secretary for Indian Affairs), shall promptly
provide to the Administrator such information as the Administrator determines to be
necessary to camy out this subgection.

4 PENALTIES - In addition to the penalties dcscnbexi in section
16{d}, any small business concern that is determined by the 7 - ; "

b a4 “‘.1-1-.»‘.?!'

misrepresented the status of that concemas a HUBZam smail husmess concemn” for
purposes of this section, shall be subject to—

(Ay  section 1001 of title 18, United States Code; and

(B}  sections 3729 through 3733 of title 31, United States Code,
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§ 32* VETERANS PROGRAMS. Veterans
) Programs.
{a)  OFFICE OF VETERANS BUSINESS DEVELOPMENT —There is Office of
e¢stablished in the Administration an Office of Veterans Business Development, which ~ Veterans
shall be administered by the Associate Administrator for Veterans Business Development Business
{in this scction referred to as the “Assaciate Administrator”) appointed under section Development.

4(b)1}. : ’

(b}  ASSCCIATE ADMINISTRATOR FOR VETERANS BUSINESS
DEVELOPMENT.The Associate Administrator—

{1}  shall be an appointee in the Senjor Executive Service;

(2)  shall be responsible for the formulation, execution, and promotion
of policies and programs of the Administration that provide assistance to small business
concerns owned and controlled by veterans and small business concems owned and
controlled by service-disabled veterans. The Associate Administrator shall act as an

ombudsman for full consideration of veterans in all programs of the Administration; and

(3} . shall report to and be responsible directly to the Administrator,

§ 33.°%° NATIONAL VETERANS BUSINESS DEVELOPMENT CORPORATION.

Nationa!
Veterans

(8  ESTABLISHMENT —There is established a federally chartered Business
corporation o be known as the National Veterans Business Development Corporation (in ?"el"p:?’m
this section referred to as the “Corporation™) which shall be incorporated under the laws P00
of the District of Columbia and which shall have the powers granted in this section.

{b) PURPOSES OF THE CORPORATION —The purposes of the

Corporation shall be—

{I)  toexpand the provision of and improve access to technical
assistance regarding entrepreneurship for the Nation’s veterans; and

92 New section 32 added by § 201(b)(2) of P.L. 106-50, approved August i7, 1999 {113 Stat. 235).

192 New section 33 added by § 202(a) of P.L. 106-30, approved August 17, 1999 {113 Siat. 236). Section 202() of
P.L. 106-50 provides: :

GAG REPORT.~Nof later than 180 days sfier the last day of the second fiscal year beginning after the date
on which the initial members of the Board of Directors of the National Veterans Business Development
Corporution are appointed under section 33{¢) of the Small Business Act {as added by this section), the
Comptroller General of the United States shall evaluate the effectiveness of the National Veterans Business
Development Corporation in carrying out the purposes under section 33(5} of the Small Business Act {as
added by this section), and submit 1o Congress a report on the resulis of that evaiuation.
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{2)  to assist veterans, including service-disabled veterans, with the
formation and expansion of small business concerns by working with and organizing
public and private resources, including those of the Small Business Administration, the
Department of Veterans Affairs, the Department of Labor, the Department of Commerce,
the Department of Defense, the Service Corps of Retired Executives (described in section
B(b)(1)(B) of this Act), the Small Business Development Centers (described in section 21

of this Act), and the business development staffs of each department and agency of the
United States.

©)  BOARD OF DIRECTORS.—

{1}y  IN GENERAL.—~The management of the Corporation shall be

vested in 4 Board of Directors composed of nine voting members and three nonvoting ex
officic members.

{2) APPOINTMENT OF VOTING MEMBERS.—The President shall,
after considering recommendations which shall be proposed by the Chairmen and
Ranking Members of the Committees on Small Business and the Comunittees on Veterans
Alffairs of the House of Representatives and the Senate, appoint United States citizens to

be voting members of the Board, not more than five of whom shall be members of the
same political party.

(3) EX OFFICIO MEMBERS.—The Administrator of the Small
Business Administration, the Secretary of Defense, and the Secretary of Veterans Affairs
shall serve as the nonvoting ¢x officio members of the Board of Directors.

4y  INITIAL APPOINTMENTS. —The initial members of the Board

of Directors shall be appointed non later than 60 days afier the date of enactment of this
Act,

(8y  CHAIRPERSON.~The members of the Board of Directors

appointed under paragraph (2) shall elect one such member to serve as chairperson of the
Board of Directors for a term of 2 years,

(6) TERMS OF APPOINTED MEMBERS.—

(A} IN GENERAL.—Each member of the Hoard ot Directors

appomted under paragraph (2) shall serve a term of 6 years, except as provided in
subparagraph (B}.

(B} . TERMS OF INITIAL APPOINTEES.—As designated by
the President at the time of appointment, of the members first appointed—

{i} three shall be for a term of 2 yeary; and

(ii)  three shall be for a term of 4 years.
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(Cy UNEXPIRED TERMS —Any member of the board of
Directors appointed to fill a vacancy occurring before the expiration of the term for which
the member’s predecessor was appointed shall be appointed only for the remainder of the

term. A membey may serve after the expiration of that member’s term uniil a successor
has taken office.

{Y VACANCIES.-Any vacancy on the Board of Directors shall be
filled in the maonner in which the original appeintment was made. inthecase of a
vacancy in the office of the Administrator of the Small Business Administration or the
Secretary of Veterans Affairs, and pending the appointment of a successor, an acting
appointee for such vacancy may serve as an ex officio member,

(8) IMNELIGIBILITY FOR OTHER OFFICES.—No voting member of
the Board of dwrectors may be an officer or employee of the United States while serving
as 3 member of the Board of Directors or during the 2-year period preceding such service.

%  IMPARTIALITY AND NONDISCRIMINATION . —The Board of

" Directors shall administer the affairs of the Corpomation fairly and impartially and without

discrimination,

{10} OBLIGATIONS AND EXPENSES.~The Board of Directors
shall prescribe the manner in which the obligations of the Corporation may be incurred
and in which its expenses shall be allowed and paid.

{11} QUORUM.~Five voting members of the Board of Direstors shall
constitute a quorum, but a lesser number may hold hearings.

(d) CORPORATE POWERS.—On October 1, 1999, the Corporation shal)
become a body corporate and as such shall have the authority to do the following:

{1 To adept and use a corporate seal.
(2)  To have succession umil dissolved by an Act of Congress.
3 To make contracts or granis.

{4)  To sue and be sued, and 10 file and defend against lawsuits in State
or Federal court, ’

{5)  To appoint, through the actions of its Board of Directors, officers
and employees of the Corporation, to define their duties and responsibilities, fix their
compensations, and to dismiss at will such officers or employees.

(6}  To prescribe, through the actions of its Board of Directors, bylaws
not inconsistent with Federal law and the law of the $tate of incorporation, regulating the
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manner in which its general business may be conducted and the manner in which the
privileges granted it by law may be exercised.

(7Y  To exercise, through the actions of its Board of Directors or duly
authorized officers, all powers specifically granted by the provisions of this section, and
such incidental powers as shall be necessary.

(85  To solicit, receive, and disburse funds from private, Federal, State |
and local organizations.

(99  To accept and employ or dispose of in furtherance of the purposes

. of this section any money or property, real, personal, or mixed, tangible or intangible,

received by gilt, devise, bequest, or otherwise.

(i0)  To accept voluntary and uncompensated services,

(€ CORPORATE FUNDS .o

{1}  DEPOSIT OF FUNDS,—The board of Directors shall deposit all
funds of the Corporation in federally chartered and insured depository institutions until
such funds are disbursed under paragraph (2}

(2)  DISBURSEMENT OF FUNDS.—Funds of the Corporation ma
be disbursed only for purposes that are— ] .

(A)  approved by the Board of Directors by a recorded vote with
& quonum present; and

(B}  inaccordance with the purposes of the Corporation as
specified in subsection (b},

i, NETWORK OF INFORMATION AND ASSISTANCE CENTERS —Ix
carrying out the purpose described in subsection (b), the Corporation shall establish and

maintain a network of information and assistance centers for use by veterans and the
public.

(g3  ANNUAL REPORT.—On or before October | of each year, the Board of
Directors shall transmit a report to the President and the Congress describing the
activities and accomplishments of the Corporation for the preceding vear and the -
Corporsation’s findings regarding the efforts of Federal, State and private organizations to
assist veterans in the formation and expansion of small business concems,

(h)  ASSUMPTION OF DUTIES OF ADVISORY COMMITTEE.~On
October 1, 2004, the Corporation established under this section shall assume the duties,

responsibilitics, and authority of the Advisory Commiitee on Veterans Affairs established
under section 203 of this Act.
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Q] USE OF MAILS.—The Corporation may use the United States mails in

. the same manner and under the same conditions as the departments and agencies of the
United States. '

£} PROFESSIONAL CERTIFICATION ADVISORY BOARD.—

Professicnat
Cetti_ﬂcazien
{1)  IN GENERAL.-—Acting through the Board of Directors, the Advisory

- Carporation shali establish a Professional Certification Advisory Board 10 create uniform Board,

guidelines and standards for the professional certification of members of the Armed
Services to aid in their efficient and orderly transition to civilian cccupations and
professions and to remove potential barriers in the areas of licensure and certification.

2y MEMBERSHIP.The members of the Advisory Board shall serve
without compensation, shall meet in the District of Columbia no less than quarterly, and
shail be appointed by the Board of Directors as follows:

(A} PRIVATE SECTOR MEMBERS.—The Corporation shatl
appoint not less than seven members for terms of 2 years to represent private sector
organizations and associations, including the American Association of Community
Colleges, the Socisty for Human Resource Managers, the Coalition for Professional
Certification, the Council on Licensure and Enforcement, and the American Legion.

(B}  PUBLIC SECTOR MEMBERS.—The Corporation shall
mvite public sector members to serve at the discretion of their departments or agencies
and shall—

{#) encourage the participation of the Under Secretary
of Defense for Personnel and Readiness;

(i)  encourage the participation of two officers from
each branch of the Armed Forees 10 represent the Training Commands of their branch;
and

(ili)  seek the participation and guidance of the Assistant
Seneetzes - “1obor for Vaterans” Employment.

(k) AUTHORIZATION OF APPROPRIATIONS -~

(1}  IN GENERAL.-Subject to paragraph (2), there are authorized to
be appropriated to the Corporation to carry out this section—

(Ay 32,000,000 for fiscal year 2000;

(B)Y  $4,000,000 for fiscal year 2001,
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. (€) 34,000,000 for fiscal year 2002; and
.;; (D)  $2,000,000 for fiscal year 2003.
{2} MATCHING REQUIREMENT .~

(A) FISCAL YEAR 2001 —The amount made available to the
Corporation for fiscal year 200! may not exceed twice the amount that the Corporation

certifies that it will provide for that fiscal year from sources other than the Federal
Qovernment.

(B) SUBSEQUENT FISCAL YEARS.—The amount made.
avatlable t¢ the Corporation for fiscal year 2002 or 2003 may not exceed the amount that

the Corporation certifies that it will provide for that fiscal year from sources other than
the Federal Government,

3y PRIVATIZATION ~~The Corporation shail institute and
implement a plan 10 raise private funds and become a self-sustaining corporation.

§ 34.%%> All laws and parts of laws inconsistent with this Act are hereby repealed tothe 15 yse 631
exteni of such inconsistency. ' pote,

89 Pormer § 21 redesignated as § 30 by'§ 202 of PL 96-302, approved July 2, 1980 (94 Stat, 833), Section 30

redesignated as § 31 by § 222{1) of P.L. 104-12], approved March 29, 1996 {110 Stat. $60). Section 31 redesignated as

§ 32 by § 602(b)}1XA) of P.L. 105-135, approved Dec. 2, 1997 (111 Stat, 26293, Section then redesignated as § 34 by
. § 201(b¥ 13 of P.L. 106-58, approved August 17, 1995 (113 Stat. 235 ).
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This compdation includes
PL 106-50, approved 8/17/99

SMALL BUSINESS INVESTMENT ACT OF 1958
(Public Law 85-699," as amended)
Sec. 1017 SHORTTITLE |

This Act may be cited as the "Small Business Investment Act of 1958"

Sec.102.  STATEMENT OF POLICY 15 USC 861,

It is declared 1o be the policy of the Congress and the purpose of this Act o Staterent of
improve and stimulate the national economy in general and the small-business segment  POtcy.
thereof in particular by establishing 2 program to stimulate and supplement the flow of,
private equity capital and long-term loan funds which small-business concems need for
the sound financing of their business operations and for their growth, expansion, and
modernization, and which are not available in adequate supply: Provided, however, That
this policy shall be carried out in such manner as to insure the maximum participation of
private financing sources.

It is the intention of the Congress that the provisions of this Act shal] be so
administered that any financial assistance provided hereunder shall not result in a
substantial increase of unemployment in any area of the country.

It" is the intention of the Congress that in the award of financial assistance under
this Act, when practicable, priority be accorded to small business cancerns which lease or
purchase equipment and supplies which are produced in the United States and that small
business concerns receiving such assistance be encouraged to continue to lease or
purchase such equipment and supplies.

Sec. 103. DEFINITIONS. 18 USC 662

As used m this Act «

'Approved Aug. 21, 1958 (72 Star. 689).

% The table of contents formerly found in sextion 161 was removed by § 2(dX3) of P.L. 106-9, approved April 5, 199%
(113 Smt. 173,

*This paragraph added by § 415 of PL 102-366, approved Sept. 4, 1992 (106 Stat, 1019),
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(1) the term “Administration” means the Small Business “Amf*’isa’.

(2)  the term "Administrator” means the Administrator of the Small - “Administmtor.”
Business Administration;

: | “Small business
(3)*  the terms “small business investment company”, “company”, and mvestment
“licensee” mean a company approved by the Administration to operate under the %ﬁi’%}} .
provisions of this Act and issued a license as provided in section 301; “1 fcansen ™
(4}5 the term "Staie” includes the several States, the Terntories and “State”
possessions of the United States, the Commonwealth of Puerto Rico, and the District of '
Columbia;
{5} theterm “sw&ii«i}uszzwss concem” shall have the same mearning as bﬁ:::l's .
in the Small Business Act, except® that, for purposes of this Act-- concern.”
{A} ' aninvestment by a venture capital firm, investment
company {including a small business investment company} ermployee welfare benefit
plan or pension plan, or trust, foundation, or endowrnent that is exempt from Federai
income taxation-
(i} shall not cause a business concern to be deemed not .s

independently owned and operated,;

(i)  shall be disregarded in determining whether a
business concern satisfies size standards established pursuant to section 3{a)}(2) of the
Small Business Act; and

(i)  shall l:*»e. disregarded in determining whether a small
business concem is a smaller enterprise; and

(BY  in determining whether a business concern satisfies net
income standards established pursuant to section 3(a)(2) of the Small Business Act, if the
business concern is not required by law to pay Federal income taxes at the enterprise
level, but is required 1o pass income through to the shareholders, partners, beneficiaries,

*Amended by § 2(I3 of PL 87-381, approved Oct. 3, 1961 {75 Stat. 752} Section 2(a} of PL 92-593, approved Oct, 27, 1972
{86 Star. {314), deleted ") after “section 3017,

*amended by § 3 of PL %6502, approved June 11, 1960 (74 Stat. 198), to reflect admission of Alaska and Hawaii to the
tipica.

*Exception sdded by § 208{s)( 1} of P.L. 104-208, approved Sept. 30, 1996 (110 Swat. 3005-739). .

*Subparagraph 103(S)HB) added by § 2(e)(1XD) of P.L. 106-9, approved April 5, 1999 (113 Stat. 17},
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or other zquitable owners of the business concern, the net income of the business concemn
shall be determined by allowing a deduction in ap amount equal o the sum of—

(D) if the business concern 1s not required by Iaw to pay
State (and local, if any) income taxes at the enterprise level, the net income (determined
without regard to this subparagraph), multiplied by the marginal State income tax rate (or
by the combined State and local income tax rates, as applicable) that would have applied
if the business concern were a corporation; and

(Rev. 9, Change 1)

302.1



§ MBI 1o
SMALL BUSINESS INVESTMENT ACT OF 1958 ¥ 103)(E)

(i}  the net income (so determined} less any deduction for
State {and loeal) income taxes calculated under clause (1), muitiplied by the marginal Federal
income iax rate that would have applied if the business concern were a corporation;

(6} the term "development companies” means emterprises incorporated “Development

under State law with the authority to promote and assist the growth and development of companies.”
small-business concerns in the areas covered by their operations;

{7y  the term "license” means a license issued by the Administration as 1 icense.”
provided in section 301;* and

(8  the term "articles” means articles of incorpotation for an incorporated “Articles.”
body and meaas the functional equivalent or other similar documents specified by the
Administrator for other business entities.

. : “Private
(97°  the term "private capital” - capital. ™

{A)  means the sum of-

6] the paid-in capital and paid-in surplus of a corporate
licensee, the contributed capital of the partners of a partnership licensee, or the equity
investment of the members of a limited Hability company licenses; and

\ {iiy  unfunded binding commitments, from investors that
mest criteria established by the Administrator, to contribute capital to the licensee: Provided,
That such unfunded commitments may be counted as private capital for purposes of approval
by the Administrator of any request for leverage, but leverage shall not be funded based on
such commitments; and

(B} does not include any-

*This paragraph added by § 2(2) of PL'87-341, approved Oct. 3, 1961 (75 Stat. 752). Section 2(a) of PL 92-595, approved Oct.
27, 1972 {36 Stat. 1314), deleted “{()"” after “section 301",

*This paragraph added by § 108(g) of PL 94-305, approved June 4, 1976 (90 Stat. 663).

“Daragraphs (0} and (10) added by § 410 of PL 102366, approved Sept. 4, 1992 {106 Stat, 1017). Paragraph (9) rewritten by §
308(2)(2) of P.L. 104-208, approved Sept. 30, 1996 (110 Stat. 3009-739). Text of former parsgraph (9) is reprinted below:

Notwithstangding any other provision of law, the term “private capital” means the private paid-in capital and paid-in
surplus of a egrporate loensee, or the private partnership capital of an unincorporated licensee, nclusive of (A) any
funds invested in the Hoensee by a public or private pension fund, (B) any fonds invested in the licensee by State or
local government entities, fo the extent that such investment does not exceed 33 percent of a licensee's total private
capital and otherwise mests criteria established by the Administration, and (C) unfunded comsaitments from
institutional investors that mest criteria established by the Administration, but it exciudes any funds which are borrowed
by the hicensee from any saurce or which are obtained or derived, directly or indirectly, from any Fedeml source,
including the Administration: Provided, that ne unfunded commitment from an ingtitotional Investor may be used for
the purpose of meeting the minimum amount of private capieal required by this Act o &3 the basis for the
Adminisivation to issue obligations to provide financing

303 {Rev. 9)



§ 103(9)(BXKiI} to

SMALL BUSINESS INVESTMENT ACT OF 1958 §103(12)(A)

63 funds borrowed by a licensee from any source; . ‘
(i)  funds obtained through the issnance of leverage; or

(iti) funds obtained directly or indirectly from any Federal,
State, or local govemnment, or any government agency or instrumentality, except for-

()" funds obtained from the business revenues
(excluding any governmental appropriation) of any federally chartered or gmfemmcﬁb
sponsored corporation established prior to October 1, 1987,

()  funds invested by an employee welfare benefit
plan or pension plarn; and :

(Il  any qualified nonprivate fands (if the investors
of the qualified nopprivate funds do not control, directly or indirectly, the management, board
of directors, general partners, or members of tiw licensee);
(10)* the term "leverage” includes- “Leverage.”

(A}  debentures purchased or guaranteed by the Administration; .
i

{B) participating securities purchased or guaranieed by the
Administration; and _ '

(C)  preferred securities outstanding as of October 1, 1995;

(11)"? the term “third party debt” means any indebtedness for bﬁmweé égiii party
money, other than indebtedness owed to the Admmmuon, : .

(12)  the term "smaller enterprise” means any small business concern that, “Smalier
together with its affiliates- _ enterprise.”

{A} has-

I Subclauses 103(9)BX(iii)(1) and (1) redesignated as (1) and (I11), respectively, and new subclause 103(9)(BYiiNI)
added by § 213 of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 2601},

Epgraceaph 103010} rewritien by § 208(a)(3) of P.L. 104-208, approved Sept. 30, 1996 (110 Stat, 3069-740). Text of former
paragraph 10 reprinted below:

the torm “leverage” inchades debentures purchased or guaranteed by the Administeation, participating securities
parchased or guaranteed by the Administration, or preferred securities issued by companies licensed under section 301(d) of t.
Act and which have been purchased by the Administration. , :
“Paragraphs (11) through (16) added by § 208(a) of P.L. 104-208, approved Sept. 30 1996 (130 Star, 3609744,
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{ a net financial worth of not more than $6,000,000, as of
the date on which assistance is provided under this Act to that business concern; and

(iy*  an average net income for the 2-year period preceding
the date on which assistance is provided under this Act to that business concern, of not more
than $2,000,000, after Federal income taxes {excluding any carryover losses) except that, for
purposes of this clause, if the business concern I8 not required by law to pay Federal income
taxes at the enterpnise level, but is required 1o pass income through to the shareholders,
pariners, beneficiaries, or other equitable owners of the business concem, the net income of
the business concern shall be determined by allowing a deduction in an amount equal to the
sum ofoe-

{H if the business concern is not required by law to
pay State {and local, if any) income taxes at the enterprise level, the net income (determined
without regard to this ciause), muitiplied by the marginal State income tax rate (or by the
combined State and local income tax rates, as apphcabie} that would have applied if the
business concern were a Corporation; and

(II)  the netincome (so determined) less any
deduction for State (and local) income taxes calculated under subclause (I), multiplied by the
marginal Federal income tax rate that would have applied if the business concern were a
corporation; oy

(B} satisfies the standard industrial classification size standards
established by the Administration for the indusiry 1n which the small business concern is

primarily engaged, -
[ = i ha [13 - “Q’uaﬁﬁﬁd
{13}  the term "qualificd nonprivate funds” means any sonprivate
* ﬁx}\d&'n

{A)y funds directly or indirectly invested in any applicant or licensee
on or before August 16, 1982, by any Federal agency, other than the Administration, undera
provision of law explicitly mandating the inclusion of those funds in the definition of the
term "private capital”,

(B) funds directly or indirecily invested in any applicant or licensee
by any Federal agency under a provision of law enacted afier September 4, 1992, explicitly
mandating the inclusion of those funds in the definition of the term “private capital”; and

(Cy  fundsinvested in any applicant or licensee by one or more
State or Jocal government entities (including any guarantee extended by those entities) in an
aggregate amount that does not exceed 33 percent of the private capital of the applicant or
hicensee;

(4 zhé terms "employee welfare benefit plan”™ and "pension plan® have the “Employee
same meanings as in section 3 of the Employee Retirement Income Security Act of 1974, and  Welfare

: ) benefit plan.’
are intended to mclude-‘ “Pension plas.

“The exception in clause 103(F2XAXH) added by § 2(c2) of P.L. 106-9, anproved April 9, 1999 (113 Stat. 17).
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(A)  public and private pension or retirement plans subject to such . ';
Act; and

(B}  similar plans not covered by such Act that have been

established and that are maintained by the Federal Government or any State or political
subdivision, or any agency or instrumentality thereof, for the benefit of employees;

{15} the term "member” means, with respect to a licensee that is a limited “Member.”
{lilability company, a holder of an ownership interest or a person otherwise admutted to
membership in the limited liability company; and

(16) _the term "limited liability company” means a business entity thatis oo
organized and operating in accordance with a State humited habzhty company statute company.”
approved by the Administration.

TITLE I - SMALL BUSINESS INVESTMENT DIVISION OF T}“IE
SMALL BUSINESS ADMINISTRATION

Sec.201.  ESTABLISHMENT OF SMALL BUSINESS INVESTMENT 15 USC 671.
DIVISION® '

There is hereby established in the Small Business Administration a division to be .
known as the Small Business Investment Division. The Division shall be headed by an }
Associate Admanistrator who shall be appointed by the Administrator, and shall receive

compensation at the rate provided by iaw for other Associate Administrators of the Smal}

Business Administration.

TITLE II -- SMALL BUSINESS INVESTMENT COMPANIES

Sec.301.  ORGANIZATION OF SMALL BUSINESS INVESTMENT 5 USC 631
- COMPANIES ‘

{a) A small business investment company shall be an incorporated body, a limited
liability company,'® or a limited parmership” organized and chartered or otherwise existing®®
under State law solely for the purpose of performing the functions and conducting the
activities contemplated under this title, which, 1if incorporated, has succession for a period of

* Amended by § 2 of PL, 89-779, approved Nov. 6, 1966 (80 Stat. 1359}, te provide that the Division be headed by an Assaciate

Administrator in Heu of a Deputy Administrator; to delete the provisions stating that the powers of the Administrator under the

Act be exercised through the Small Business Investment Division; and to transfer the administrative and penal provisions to &

new sec. 308N

*Reference to limited Hability company added by § 208(b)1) of P.L. 104-208, approvesd Sept. 30, 1996 {110 Stat. 3009-741)

The phrase “or a himited partnership” added by § 106{b} (1) of PL. 94-305, approved June 4, 1576 (90 Stat. 663). .
Y

WThe phrase “or otherwise existing” adided by § i%{&}{?}%ﬁ' PL 94-305, approved June 4, 1976 (50 Stat. 663}
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not less than thirty years unless sooner dissolved by its shareholders, and if a limited
parinership, has succession for a period of not less than ten years,” and possesses the powers
reasonably necessary to perform such functions and conduct such activities. The area in
which the company is to conduct ity operations, and the establishment of branch offices or
agencies (if authorized by the articles™), shall be subject to the approval of the
Administration.”!

(b)  The articles® of any small business investment company shall specify in Articles.
general terms the objects for which the company is formed, the name assumed by such
comparty, the area or areas in which its operations are to be carried on, the place where its
principal office is to be located, and the amount and classes of its shares of capital stock.
Such articles may contain any other provisions not inconsistent with this Act that the
company may s¢c fit fo adopt for the regulation of its business and the conduct of its affairs.
Such articles and any amendments thereto adopted from time to time shall be subject to the
approval of the Administration,

{c/ ISSUANCE OF LICENSE.- Issuance of

license.

. {1y  SUBMISSION OF APPLICATION -Each applicant for a license to
operate as a small business investment company wider this Act shall submit to the
Administrator an application, in a form and including such documentation as may be
prescribed by the Administrator.

(2)  PROCEDURES.-

(A} STATUS.-Not later than 90 days after the initial receipt by the
Adwministrator of an application under this subsection, the Administrator shall provide the

24Or parmers” added by § 106(0)(3) of PL. $4-303, approved June 4, 1975 (90 Stat, 563}, The clause “has succession fora
period of not Jess than thirty years unless sooner dissolved by its shareholders or parmers” changed to current language by § 163
of PL 100398, approved Nov. 3, 1988 (102 Stat. 2953},

*The phrase “of incorporation” deleted by § 106(b)4} of FL 94-305, approved June 4, 1976 (30 Stat. 663).
18ec. 301H{a) rewritten b § 11{a) of PL 87-341, approved Oct. 3, 1981 (75 Seat, 7561

ZThe phrase “of incorporation” deleted wherever it appeared in this subsection per § 1064¢) of PL 54-305, approved June 4,
1976 (56 Star. £62).

B§ubsection 301(c) rewritten by § 208(bX2) of P.L.. 104-208, approved Sept. 30, 1996 {110 Stat. 3009-741). Text of former
subsection 381{s) is reprinted below:

The articles and amendments thereto shall be forwarded fo the Administration for consideration and approval of
disapproval, 1a determining whether to approve such a company's articles and permit it to operate under the provisions
of this Act, the Administration shall give due regard, among other things, to the need and availability for the financing
of small business concerns in the geographic area in which the proposed company is to commence business, the general
husiness reputation and character of the proposed owners and management of the company, and #i¢ probability of
successfisl operations of such company inclading adequate profitability and Ananeist soundness. Afer considerstion of
ali relevant factors, If it approves the company's articles, the Administration may in #s discretion approve the company
to pperate under the provisions of this Act and issae the company a license for such operation.
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applicant with a written report detailing the status of the application and any requirements
remaining for completion of the application. 1

(B APPROVAL OR DISAPPROVAL .-Within a reasonable time
after receiving a completed application submitted in accordance with this subsection and in
accordance with such requirements as the Administrator may prescribe by regulation, the
Administrator shall-

{i) approve the application and issue a license for such
operation to the applicant if the requirements of this section are satisfied; or

(1)  disapprove the application and notify the applicant in
writing of the disapproval.

{3 MATTERS CONSIDERED.-In reviewing and processing any
application under this subsection, the Administrator-

{A}  shall determine whether-

(i} the applicant meets the requirements of subsections (a}
and (¢} of section 302; and :

(i)  the management of the applicant is qualified and has the .
knowledge, experience, and capability necessary to comply with this Act; :

(B}  shall take into consideration-

{i}  the need for and availability of financing for small
business concerns in the geographic area in which the applicant is to commence business;

{(iiy  the general business rgputation of the owners and
management of the applicant; and

(ii)  the pmhabiiity of successful operations of the applicant,
including adequate probability [profitability] and financial soundness; and

(Cy  shall not take into consideration any projected shortage or
unavailability of leverage.

4y EXCEPTION.-

(&)  IN GENERAL.-Notwithstanding any other provision of this
Act, the Administrator may, in the discretion of the Administrator and based on a showing of
special circumstances and good cause, approve an application and issue a license under this
subsection with respect to any applicant that-

i has private capital of not less than $3,000,000;
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@ity  would otherwise be 1ssued a license under this
subsection, except that the applicant does not satisfy the reguirements of section 302(a}; and

(iii)  has a viable business plan reasonably projecting
profitable operations and a reasonable timetable for achieving a level of private capital that
satisfies the requirements of section 302(a).

(By* LEVERAGE - An applicant licensed pursuant to the exception
provided in this paragraph shall not be eligible to receive leverage as a licensee untii the
applicant satisfies the requirements of section 302(a), unless the applicant——

(i} filesan a?piizatiﬁn for a license not later than 180 days
afier the date of enactment of the Small Business Reauthorization Act of 1997

(i1) is located in a State that is not served by & licensee; and

(11)  agreesto be limited to 1 tier of leverage available under
section 302(b}, until the applicant meets the requirermnents of section 302(a).

(@)* [Repealed].
(¢f" FEES— '. Licensing

. fees

(1)  IN GENERAL - The Administration may prescribe fees to be paid by
each applicant for a license to operate as a small business tnvestment company tnder this
Act.

(2}  USE OF AMOUNTS - Fees collected under this subsection—

# Subparagraph 30 1{c34)(B} rewritten by § 212 of P.L. 105-135, approved Dec. 2, 1997 {111 Stat. 2601). Text of former
sabparagraph 30 H{c 4N B) is reprinted below:

LEVERAGE. -An applicant Heensed pursuant to the exception provided in this paragraph shall not be eligible to
receive leverage as a licensee until the applicant satisfies the requirements of section 302{).

BSubsection 3¢1(d) repealed by § 208B)3KA) of F.L. 104-208, approved Sept. 30, 1996 (110 Stat. 3009-742). Section
208(bX3X(B) provides that: “jtihe repeal under subparagraph (A) shall not be construed to reguire the Admnistrator to cancel,
revoke, withdraw, or modify any Heense issued under section 301{d) of the Small Business investment Act of 1958 before the
date of enactment of this Act”. Text of repealed provision is reprinted below:

Natwithstanding sy other provision of this Act, a small business investment company, the isvestment pelicy of which
is that ity investiments will be made solely in small husiness concerns which will contribuze 1 3 well-balanced nazional
ecanomy by facilitating ownership iz such concems by persons whose paticipation in the free enterprise system is
hampered because of social or seonomic disadvantages may be organized and chartered under Siute business or
noaprofit mrporanmz statutes, of formed as s fimited partnership and may be licensed b} the Administration 1o opeiafe
under the pravisions of this Act,

* New subsection 301{¢) added by § 212 of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 26013,
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(A)  shall be deposited in the account for salaries and expenses of
the Administration; and : }

(B)  are authorized to be appropriated solely to cover the costs of
ficensing examinations.

Sec. 302.  CAPITAL REQUIREMENTSY 15 USC 682,
(@  AMOUNT.- . Copial
reguiirements
(1) IN GENERAL -Except as provided in paragraph (2), the private for SBICs,

capital of sach licensee shall be not less than-
{Ay  $5000,000;0r

{8) 518,000,000, with respect to each licensee authorized or
seeking suthority 1o issue participating securities to be purchased or guaranteed by the
Administration under this Act.

{2y  EXCEPTION.-The Administrator may, in the discretion of the
Administration and based on a showing of special circumstances and good cause, permit the
private capital of a Licenser anthorized or seeking authorization to issue participating
securities {0 be purchased or puaranteed by the Administration to be less than $10,000,000, .
but niot less than $5,000,000, if the Administrator determines that such action would not
create or otherwise coniribute o an unreasonable risk of default or loss 10 the Federal
Government.

(3)  ADEQUACY.-In addition to the requirements of paragraph (1}, the
Admunistrator shall-

(A)  determine whether the private capital of each licensee is
adequate to assure a reasonable prospect that the licensee will be operated soundly and
profitably, and managed actively and prudently in accordance with its articles; and

(B)  determine that the licensee will be able,™ both prior to
licensing and prior to approving any request for financing, to make periodic payments on any

“Hieading amended by § 203(b) of PL 50-104, approved Oct. 11, 1967 (81 Stat. 269).

ASabsection 302(a) rewritten 1o this point by § 208(c)1) of P.L. 104-208, approved Sept. 30, 1956 {110 Staz. 300%-742), Text
of former subseation 302(g) is reprinted below:

‘The combined private paid-in capital and paid-in surplus of any company Heensed pursuant to sections 3016 and (&)

, of this Act shall not be less than $150,000: Provided, however, That the combined private paid-in capital and paid-in
surplus of any company licensed on or after October 1, 1992 pursnant to sections 301(c) of this title shall be not less
than $2,500,000 and pursiant to section 301(d) of this title shall be not less than $1,506,000. In all cases, such capi
and surplus chall be adeguste {0 assure a reasonzble prospect that the company wilt be operated soundly and profitab
znd managed actively and prudently in accordance with its articles. The Administration shail also determine the ability
of the company,[.]
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debt of the comnpany which ts interest bearing and shall take into consideration the income
which the company anticipates on its coptemplated investments, the experience of the
company's owners and managers, the history of the company as an entity, if any, and the
company’s financial resources.”

4¥* EXEMPTION FROM CAPITAL REQUIREMENTS.-The . Exemption
Administrator may, in the discretion of the Administrator, approve leverage for any licensee  from capital
hcensed under subsection (c) or {d) of section 301 before the date of enactment of the Small  requirements.
Business Program Improvcmcnt Act of 1996 that does not meet the capital requirements of

paragraph (1), if-

(A)  the licensee certifies in writing that not less [than] 30 percent of
the aggrepate dollar amount of its financings afier the date of enactment of the Small
Bausiness Programn Improvement Act of 1996 will be provided to smaller enterprises; and

. {B)  the Administrator determines that such action would not create
or otherwise contribute to an unreasonabie risk of default or loss to the United Statas
Government. :

(b)  Notwithstanding the provisions of section 6{a)(1) of the Bank Holding Bank
Company Act of 1956,” any national bank, or any member bank of the Federa} Reserve participation.
System or nonmember insured bank to the extent permitted under applicable State law, may .
invest in any 1 or more small business investment companies, or in any entity established to
imvest solely in small business investment companies, except that in no event shall the total
amournt of such investments of any such bank exceed 5 percent of the capital and surpius of
the bank.

FSubsection 302{a} substantially rewritten two times - first by § 203(a) of PL 90+104, approved Qet. 11, 1967 (81 Stat. 269), to
gansfer SBRIC awthority to ell subordinated debenhires to SBA to sec. 303(b); second by § 105 of PL 95-307, apyroved Oct. 24,
1978 (92 Stat. 1757), to taise the minimum start-up capital to $500,000 for SBICs licensed o or after Oct. 1, 1979, The last
sertence was added by § 406(z) of PL 102.366, approved Sept. 4, 1992 (106 Stat. 16] 3,

*Paragraph 302(a)(4) added by § 208(cX2) of P.L. 104-208, approved Sept, 30, 1996 {110 Stat. 3009-743),

*Reference to the Bank Holding Company Act added by § 5 of PL 86.302, spproved June 11, 1960 (74 Stat. 196}, o allowa
bank subsidiary of a holding company to invest in an SBIC subsidiary of e same holding company. Section 6 of the Bank
Holdmg Company Act was repeaied by § 9 of PL 89485, approved July 1, 1566 {80 Siat. 240). Section 6(a)()) was formerly 12
LIS [845{a)(1}; see now 12 USC 371¢. The maximum amount of shares 2 bank may hold in SBICs, formerdy set ar 2 percent of
capﬁai and surphus by § 3(b) of PL 87-341, approved Oct. 3, 1961 {75 $tav. 752) and at 5 percent but not to exceed 49 percent of
any class of voting sharss by § 204 of PL 90-104, approved Oct. 11, 1967 (81 Stat, 270), is now limited only by the 5 percent
provision under § 187 of PL 94-305, spproved June 4, 1976 (90 Stat. 663). The word "and" was inserted between the words
“gapital” and “surplus” by § 210 of PL. 95.89, approved Aug. 4, 1977 (91 Stat, 553).

Subsection 302(b) was rewritten by § 215(a) of P.L. 105-135, approved Dec 2, 1997 (111 Stae. 2601). Text of former
subsection 302(13) is reprinted below:

shares of steck in smali business investment companies shall be sligible for purchase by national banks, and shell be
eligible for purchase by ather member banks of the Federal Reserve System and nonmember insured banks 1o the
extent permitted under applicable State Iaw; except that in no event may any such bank acquire shares i any small
business investrnent company if, upon the making of that acquisition, the aggregare amoumnt of shares in small
business investment companies then held by the bank would exceed 5 pereent of its capital and surplus.
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(c)’? DIVERSIFICATION OF OWNERSHIP.-The Administrator shall ensure that S_t°_°k, '-
the management of each licensee licensed after the date of enactment of the Small Business limitati
Program Improvement Act of 1996 is sufficiently diversified from and unaffiliated with the
ownership of the licensee in a manner that ensures independence and objectivity in the
financial management and oversight of the investments and operations of the licensee.

Sec. 303. BORROWING POWER 15 USC 683.

(@)  Each small business investment company shall have authority to borrow Borrowing
money and to issue its securities™, promissory notes, or other obligations under such general  power.
conditions and subject to such limitations and regulations as the Administration may
prescribe.

Debentures and
(b)*  To encourage the formation and growth of small business investment participating
companies the Administration is authorized®® when authorized in appropriation Acts, to securities, SBA

purchase, or to guarantee the timely payment of all principal and interest as scheduled on, guarantee.
debentures or participating securities® issued by such companies. Such purchases or

guarantees may be made by the Administration on such terms and conditions as it deems

appropriate, pursuant to regulations issued by the Administration. The full faith and credit of

the United States is pledged to the payment of all amounts which may be required to be paid

under any guarantee under this subsection.”’ Debentures purchased or.guaranteed by the

Administration under this subsection shall be subordinate to any other debenture bonds, .
promissory notes, or other debts and obligations of such companies, unless the

Admuinistration in its exercise of reasonable investment prudence and in considering the

*Subsection 302(c) rewriiten by § 208(c)(3) of P.L 104-208, approved Sept. 30, 1996 {110 Stat. 3009-743). Text of former
subsection 302(c) is reprinted below:

The aggregate amount of shares in any such company or companies which may be owned or controlled by any
stockholder, or by any group or class of stockholders, may be limited by the Administration.

The term “‘securities” substituted for “debenture bonds” by § 208(h)(l)(A)(ij of P.L. 104-208, approved Sept. 30, 1996 (110
Stat. 3009-746).

¥Section 205 of PL 90-104, approved Oct. 11, 1967 (81 Stat. 270), substantially recast the authority of SBA to purchase the
debentures of SBICs and incorporated within this sec. 303(b) the debenture purchasing authority formerly set out in sec. 302(a).
As amended, sec. 303(b) increases the capacity of SBICs to borrow from SBA and provides an even greaier borrowing capacity
for equity-oriented SBICs. Section 10 of PL 92-213, approved Dec. 22, 1971 (85 Stat. 776), amended this sec. 303(b) debenture
purchase authority of SBA by adding the authority to guarantee the timely payment of principal and interest on such debentures
but requiring that the authority to purchase or guarantee be exercisable only when specially authorized in appropriation Acts; and
by expressly pledging the full faith and credit of the United States to the payment of such guarantees.

3 The phrase “(but only to the extent that the necessary funds are not available to said company from private sources on
reasonable terms)” removed by § 208(d)X1) of P.L. 104-208, approved Sept. 30, 1996 {110 Stat. 3009-743).

3Phrase “or participating securities” added by § 402(1) of P.L. 102-366, approved Sept. 4, 1992 (106 Stat. 1008). .

YThe “timely payment” and “fisll faith and credit” features and the word “guarantee™ after the word “‘purchase” and all variations
thereon throughout subsection (b) added by § 10 of PL 92-213, approved Dec. 22, 1971 (85 Stat. 775).
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financial soundness of such company determines otherwise. Such debentures may be 1ssued
for & term of not to exceed fifleen years and shall bear interest at a rate not less than a rate
determined by the Secretary of the Treasury taking into consideration the current average
market vield on outstanding marketable obligations of the United States with remaining
periods 10 maturity comparable to the average maturities on such debentures, adjusted to the
nearest one-eighth of 1 percent,” plus an additional charge of 1 percent per anmum which
shall be paid to and retained by the Adminisiration. The debentures or participating
securities shall also contain such other terms as the Administration may fix, and shall be
subject to the feilomng restrictions and limitations: .

{1y’ - *The total amount of debentures and participating securities that may
be guaranteed by the Administration and outstanding from a company licensed under section
301{c) of this Act shall not exceed 300 per centum of the private capital of such company:
Provided, That nothing in this paragraph shall require any such company that on March 31,
1993, has outstanding debentures in excess of 300 per centumn of its private capital to repay
such excess: And provided further, That any such company may apply for an additional
debenture guaraniee or participating security guarantee with the proceeds to be used solely to
pay the amount dué on such maturing debenture, but the maturity of the new debenture or
security shall be not later than September 30, 2002. :

{2}  After March 31, 1993, the maximum amount of guistanding leverage  Maxiroum
made available 1o a company licensed under section 361(c) of this Act shall be determined by  ovutstanding
the amount of such company's private capital-- loverage.

AThe last pary of this sentence was chunged from *1 par centum, plus such additional charge, if any, toward covering other costs
of the prograim as the Administration may determine to be consistent with its purposes” by § 208(c¥6)A) of B L. 104208,
approved Sept. 30, 1994 {110 Stat. 3009-744),

YParagraphs 303(b)(1) - (3) were rewrittens by § 402¢2) of PL. 102-366, approvest Sept. 4, 1992 (106 Stat. 1068), Text of former
paragraphs {1}~ {3) follows:

(4)) The total amount of dehentures purchased or guaranteed and outstanding & any one time from a company
which does aot qualify under the terms of paragraph (2} of this subsection, shall not exceed 300 percent of the
combined private paid-in capital sand peid-in surplus of such company. In no event shall the debentures guarsmped and
ourstanding under this title of any such company or ¢ompanics which are commonly controlled as determined by the
Administration exceed $35,000,000.

{2 The total amount of debentures which may be purchased or guaranieed and outstanding any one time from 2
company oot complying with section 301(d) of this Act, which has investments or kegal commitments of 63 per centum
or more of #15 1ot funds avaiiable for mvestment i smaill business concerns invested or committed in venhue capital,
and which has combined private paid-in capital and paid-in surplus of $300,600 or more shall not exceed 400 per
centurn ¢f its combined private paidi-in capital and paid-in suxplus. In no event shall the debentures of any such
company purchased or gusranteed and outstanding under this paagraph exceed $35,000,000. Such additional
purchases aor guarantees which the Admmisaation makes under this paragraph shall contain conditions fo insure
appropriate maintenance by the company receiving sach assistance of the described ratio during the period in which
debenturss widar this paragraph sre cuistanding,

3 Outstanding ammounts of financial assistance provided to a campany by the Adminisation prior (o the
effective date of the Small Business Invesiment Act Amendments of 1967 shaif be deducted from e maximum
amoant of debentures which the Administration would otherwise be authorized to purchase or gua:aazee under this
subseetion,
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{A)  if the company has private capital of not more than .\
$15,000,000, the total amount of leverage shall not exceed 300 per centum of private capital;

. {(B) if the company has private capital of more than $15,000,000
but not more than $30,000,000, the total amount of leverage shall not exceed $45,000,000
plus 200 per centum of the amount of private capital over $15,000,000; and

{C)  1if the company has pnivate capital of more than $30,000,000,
the total amount of leverage shall not exceed $75,000,000 plus 100 per centum of the amount
of private capital over $30,000,000 but not to exceed an additional $15,000,000,

(DY? (i)  The dollar amounts in subparagraphs (A}, (B}, and (C)
shall be adjusted annually to reflect increases in the Consumer Price Index established by the
Bureau of Labor Statistics of the Department of Labor.

(i)  The initial adjustments made under this subparagraph
after the date of enactment of the Small Business Reauthorization Act of 1997 shall reflect
only increases from March 31, 1993,

{3)  Subject to the foregoing doller and percentage limits, a company
licensed under section 301{¢) of this Act may issue and have outstanding both guaranteed
debentures and participating securities: Provided, That the total amount of participating . 1
securities outstanding shall not exceed 200 per centum of private capital. ) ’
Matumum |
()  MAXIMUM AGGREGATE AMOUNT OF LEVERAGE— asgregate i
|

amount of

+ leverage,
{Ay INGENERAL - Except as provided in subparagraph (B), the .

aggregate amount of outstanding leverage issued to any company or companies that are
commonly controlied {(as defermined by the Administrator) may not exceed $90,00,000, as
adjusted annually for ingreases in the Consumer Price Index.

(8)y EXCEPTIONS - The Administrator may, on a case-by-case
basig-— ‘

, i) approve an amount of leverage that exceeds the amount
described in subparagraph (A) for companies under common control; and

“Subparagraph 303(bX2X(D) asdded by § 215X 1XAY of P.L. 105-135, approved Dec. 2, 1997 {111 Stat. 2602),

* Paragraph 303(b)X4} rewritten by § 215(bYIXB) of P.L. 103135, approved Dec. 2, 1997 {111 St 2602}, Text of former
paragraph 303(b)4} is reprinted below:

In no event shali the aggregate amount of cutstanding leverage of any such company or companies which are
commonly controlled as determined by the Administration exceed $30,600,000, unlgss the Administration
determines on ¥ case by case basis (o penmnit a higher amount for companies under commeon contrel and impose
such additional terms and conditions as it determines appropriate to minimize the risk of loss to the Administration
in the event of default.
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(ity  impose such additional terms and conditions as the
Administrator determines to be appropriate 1o minimize the risk of loss to the Administration
in the event of default,

(C)  APPLICABILITY OF OTHER PROVISIONS - Any leverage
that is issued to a company or companies commonly controlled in an amount that exceeds
$90,000,000, whether as 2 result of an increase in the Consumer Price Index or a decision of
the Administrator, is subject o subsection ().

For purposes of this subsection, the term "venture capital” includes such common stock, “Venture
preferred stack, or other financing with subordination or nonamortization characteristics as ~ ¢3pital”
the Administration determines to be substantially similar to equity financing.”

{¢)"THIRD PARTY DEBT.-The Administrator- ;?’é’;f‘ party

“The unnumbered paragraph following subsection 303(b), defining “verture capital,” related to fourth-tier leverage for the
S8BIC program, which bas been repealed.

WZubsection 303(c) rewritten by § 208{d)(2) of P.L. 104208, approved Sept. 30, 1996 (110 Stat. 3009-743). Textof former
subsection 303{c} is reprinted below:

Subject 10 the following conditions, the Administration is authorized to purchase securities, and 1o purchase, or to
guarantes the timely payment of alf principal and inerest payinents as scheduted, on debentures issusd by small
business investment cosmpanies operating under auhority of section 30 1(d) of this Act. The full faith and eredit of the
United States is pledged 1o the payraent of al} amounts which may be roquired 1o be paid under any guarantee under
this subsoction. As used in this subsection, the terms “seeurities” means shares of nonvoting stock or other corporate
securities or limited partnership interests which bave similar characteristics.

{ The Administration may purchase such securities: Provided, That-

{AY divideads are prefemed and comulative to the extent of 3 per centmn of par value per
annum;

(B) on liquidation or redemption the Administration is entitled to the proferred payraont of the
par value of such securities; and prior fo any distribition {other than to the Administration) the
Administration shall be paid any amounts as may be due parsuant to subparagraph () of this
paragraph; |

() the purchase price shall be at par value and, in any one sele, $56,080 or more; and
{5 the amoeant of such seourities purchazed and ootstanding at any one tiee shal not exceed -

) from a company licensed on or before October 13, 1971, 200 per centurn of the
crsnbined private paid-in capital and paid-in surplas of such company, or

i) from any such company licensed after October 13, 1971, and having 2 combined
paiiin capital and paid-in surplus of less than $500,600, 100 per centum of such capital and
surplus; or

{iii) from any such company licensed after October 13, 1971, and having a combined
private paid-in capital and paid-in surplus of $500,000 or more, 200 per centim of such
capital and surplus.
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&) The amount of such securities purchased by the Administration in excess of 100 per mn,
of such capital and surplus Fom any company deseribed in clause {§) or (i) may not exceed an
atnount equal to the amount of its funds invested in or legally commilted to be invested in equity
securties. For the purpeses of the subsection, the tenm “cquity securities™ micans stock of any ciass
{inclhuding preferred stock) or limited partnership interests, or shares in a syndicate, business trust,

- joint stock company or association, mutual corporation, cooperative or other joint ventures for profit,
or unsecured debt instruments which are subordinated by their terms to all other borrowings of the
ssuer,

€2} The Administration may purchase or gua:antee debentures subordinated pursuant to subsection (b) of
this section {pther than securities purchased under paragraph (1} of this subsection {c}}: Provided, That

(A) such debesures are issued for 2 term of 5ot to exceed fifteen years;
) the interest rate is determined pursuant to this section or section 317; and

O the amount of debentares purchased or guaranteed and cutstanding at any one time pursuant
to this paragraph (2) from 2 company having combined private paid-in capital and paid-in surplus of
jess than 3500000 shall not excead 300 per centum of its combined private paid-in capital and
paid-in surplas less the amount of preferred securities outstanding under paragraph (1) of this
subsection, nar from a company having combined private paid-in capital and paid-in surplus of
$500,000 or more, 400 per centum of its combined private paid-in capital and paig-in surplus less the
amaonnt of such preferred securities.

(3 Debentures purchased and outstanding pursuant to section 303(b) of this section may be retired
simultaneonsly with the issuance of preferred securities to meet the requirements of subparagraph 2)(C) o
this subsection (c),

4) The Administration may require, 45 a condition of the purchase or guarantee of any securities in
excess of 300 per centum of the combines private paid-in capital and paid-in surplus of a company, that the
company maintain a percentage of its total funds available for investment in small business concems invested
or fegally commirted in venture capital (as defined in subsection {b) of this section) determined by the
Administration 1o be reasonable and appropriate,

{5} Notwithstanding the foregoing provisions of this subsaction, securities purchased by the
Administration oa of after the effective date of this Act (A) shali provide that dividends shal! be preferred and
cumalative to the extent of 4 per centurn of par value per anmum and (B) shall include 1 provision requiring
the issuer to redecn such securities, including any accrued and unpaid dividends, in 15 years from the date of
msuance: Provided, That the Admicistration may, in its discretion, guarsmes deberiures in such amountg as
will perrit the simultaseons redemption of such securifies, inclading such amounts as it deems appropriate to
inchude all or any part of accruerd and unpaid dividends: Provided further, That the Administration shali net
pay any part of the interest on such debennures sxcept pursuant (o its guarantee in the event of default in
payment by the issuer,

{6} I no event shall the Administration purchase or puarantes debennires or securities under the
provisions of this title if the amount of cuistanding secunties and debentures of 2 company operating under the
autherity of section 301{d) would exceed 450 per centum of s combined private paid-in capital and paid-in
sarpius or $35,000,006, which vver Is loss except as provided in paragraph (7);

and prioritized payments on participating seourities under subsection {g) from 3 company operating an
section 334 of this Aot in amounsts above $335,008 G% but 5ot to exeed the maximem amounts specify
section 303(b) sublect o the following:

h The Administration may guarantes debenfurss or may guarantes the payment of the redempzizg
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. (1}  shall not permit a licensee having outstanding leverage to incur third
party debt that would create or contribute fo an snreasonable risk of default or Joss to the

Federal Government; and

{2y  shall permit such licensees to incur third party debt only on such terms
and subject to such conditions as may be established by the ﬁdnumstrator, by regulation or

otherwise.
(@* REQUIRED CERTIFICATIONS— Smalier
. mmsz
(1)  IN GENERAL - The Administrator shall require each licensee, asa =~ 2208

. condition of approval of an application for leverage, 1o centify in writing—

(A}  for licensees with leverage less than or equal to 390,000,000,
that not less than 20 percent of the licensee’s aggregate dollar amount of financings will be
provided to smaller enterprises; and -

(B) for licensees with leverage in excess of $90,000,000, that, in
- addition to satisfying the requirements of subparagraph (A), 100 percent of the licensee’s
aggregate dollar amount of financings made in whole or in part with leverage in excess of
$90,000,000 will be provided to smaller enterprises {as defined in section 103(12))

. {2y MULTIPLE LICENSEES - Multiple licensees under commaon control
(as determined by the Administrator) shall be considered to be a single licensee for purposes

~ [AY The interest rate on debentures and the rate of prioritized payments on participating
securities shall be specified in subsection 303(g)2) without any reductions,

(B} Any outstanding assistance under paragraphs {1} to (6} of this subsection shall be subtracied
from such company's eligibility uader seetion 3G3(032¥XA).

“Submection 303(d) rewnitten by § 20B{EX3 o P L. 104-288, approved Sepe. 38, 1996 (110 Seat, 3008-7470). Texiof former
subsection 303(4) is reprinted below:

if the Adminiswation guarantees debentures issued by a small business investment company operating under authority
of section 381{d} of this Act, i shall make, on behalf of the company payments in such 2mounts as will reduce the
effective rate of interest to be paid by the company during the first five years of the term of such debentures 10 2 rate of
imerest 3 points below the market rate of interest determined pursuant to section 321, Such payments shail be made by
the Administration to the holder of the debenture, its agents or assigns, or to the appropriate central registration agent, if
any. The authority to reduce interest rates as provided in this subsection shall be Hmited to amounts provided in
advance in approptiations Acts, and the total amount shal] be reserved within the business loan and invesiment fund to
pay an ameunt equal to the amount of the reduction as it bacomes due.

Subsection J03(d) was rewritten again by § 205(X2) of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 2602). Text of former
subsection 303(d) is reprinted below:

. REQUIREMENT TO FINANCE SMALLER ENTERPRISES «The Administrator shall require each licensee, as a

condition of approval of an appikcation for leverage, to certify in writing that not less than 20 percent of the
" sggregate dollar amoun? of the financings of the licensce will be provided to smaller enterprises.
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of determining both the applicability of and compliance with the investment percentage
requirements of this subsection. f

(e} CAPITAL IMPAIRMENT -Before approving any application for leverage  Cepital
submitted by a licensee under this Act, the Administrator- impairment

{1}  shall determine that the private capital of the licensee meets the
requirements of section 302(a); and

(2}  shall determine, taking into account the nature of the assets of the
licensee, the amount and terms of any third party debt owed by such licensee, and any other
factors determined to be relevant by the Admimstrator, that the private capital of the licensee
has not been impaired to such an extent that the issuance of additional leverage would create
or otherwise contribute 1o an unreasonable risk of default or loss to the Federal Government,

(f* REDEMPTION OR REPURCHASE OF PREFERRED STOCK - Redemption or

. . . urchase of
Notwithstanding any ather provision of law- :;Efcm d stock.

“Subsection 353(e) rewritten by § 208{cX4XA) of P.L. 104208, spproved Sept. 30, 1996 (110 Stat. 3009-744). Section
208{c¥4){B) provides:

{8) REGULATIONS -

(i) UNIFORM APPLICABILITY -Any regulation issued by the Administration to implement secti
363{e) of the Smal! Business Investrment Act of 1958 that applies 10 any Hcsnses with outstanding leverape obiained hefore the
-effective date of that regulation, shali apply wniformly o all Hoonsees with putstanding leverage oblained bcforc that affective
date.

{ii) DEFINITIONS.-For purposes of this subparagraph, the terms “Administration™, “leverage” and
“licenses™ have the same meanings as in section 163 of the Small Business Investment Act of 1958,

Text of former subsection 3073(e) is reprinted below:

In determining the private capital of 2 small business invesiment conpany Heensed under section 301{d) and
notwithstanding section 103(9), Federal, State, or local government fands meceived from sources other than the Administration
shall be included solely for regulatory pusposes, and not for the purpose of obtaining financial assistance from or licensing by the
Administration, providing such funds wers invested {prior] to November 21, 1989 Provided, That such companies may include
in private capital for any purpose funds indirectly obtained from State or local govenuments. As used in this subsection, the tem
“capital indirectly obtained” includes income generated by a State financing authority or sitmifar State institution o agescy or
froam the investment of State or local money or amounts originally provided to nonprofit instifutions or corporations which such
institutions or corporations, in their discretion, determing to invest in a company Heensed under section 301{d). - -

“Subsection 303(f) rewritten by § 2081 XA X0} of PL. 104.208, approved Sept. 30, 1996 (110 Stet. 3009-748). Text of
former subsection 303(f) is reprinted below:

Notwithstanding the provisions of any other law, rule, or regulation, the Administration is autherized to allow the issuer
of any preferred stock heretofore sold 1o the Administration to redeem or repurchase such stock upon the payment to
the Administration of an amount less than the par value of such stock. The Administration, in its sole discretion, sh
getermine the repurchase price after considering factors including, but not limited to, the market value of the stock
vahse of benefiis previously provided and anticipated to acorue 1o the issuer, the amount of dividends previously
acerued, and anticipated, and the Administration's estimate of any anticipated rederapiion. The Administration may
guarantee debentures as provided in paragraph {5) of subsection (£} and allow the issuer 10 use the proceeds to make the
payments authorized hereln. Any monies received by the Administration from the repurchase of preferred stock shall
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{1) the Adminisirator may allow the issuer of any preferred stock sold to
the Administration before November 1, 1989, to redeem or repurchase such stock, upon the
payment to the Administration of an amount less than the par value of such stock, for a
repurchase price determined by the Administrator after consideration of all relevant factors,
including-

. {A)  the market value of the stock;

{B) the value of benefits provided and anticipated to accrue to the
issuer;

(C)  the amount of dividends paid, accrued, and anticipated; and

: (D) the estimate of the Administrator of any anticipated
redemption; and

{2}  any moneys received by the Administration from the repurchase of
preferved stock shall be available solely o provide debenture leverage to licensees having 50

percent or more in aggregate dollar amount of their financings invested in smaller enterprises, -

{2)" In order to encourage small business investment companies to provide equity
capial to small businesses, the Administration is authorized to guarantes the payment of the
redemption price and prioritized payments on participating securities issued by such
companies which are licensed pursuant to section 301(c) of this Act, and a trust or a posl
acting on behalf of the Administration is authorized to purchase such securities. Such
guarantees and purchases shall be made on such tenms and conditions as the Administration
shall establish by regulation. For purposes of this section, (A} the term "participating
secunties” includes preferred stock, a preferred Limited partnership interest or a similar
instrument, including debentures under the terms of which interest is payable only to the
extent of earmnings and (B the term "priontized payments” includes dividends on stock,
interest on qualifying debentures, or priority returns on preferred limited partnership interests
which are paid only to the extent of carnings. Participaling securities guaranteed under this
subsection shall be subject to the following restrictions and limitations, in addition to such
other restrictions and limitations as the Administration may determine:

{1}  Participating sccuritics shall be redeemed not later than 135 years after
their date of issuance for an amount equal to 100 per centum of the original issue price phus
the amount of any acerned prioritized payment: Provided, That if, at the time the securities
are redeemed, whether as scheduted or in advance, the issuing company (A} has niot paid all
accrued prioritized payments in full as provided in paragraph (2} below and (B} has not sold
or otherwise disposed of all investments subject to profit distrtbutions pursuant to paragraph

Participating

segurities.

“Participating
securities.”

“Prioritized
payments.”

be deposited in the business loan and investment fund and shall be available solely 1o provide assistance to companies
aperating under the authority of section 30 1d), to the extent and in the amounts provided in advance in appropriations

Acts. *
“Subsections {g) and () added by § 403 of PL, 102-368, approved Sept. 4, 1952 (106 S, 1009).
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{11), the company's obligation 1o pay accrued and unpaid prioritized payments shall continue
and payments shall be made from the realized gain, if any, on the disposition of such .

investrments, but if on disposition there is no realized gam, the obligation to pay accrued and
unpaid prioritized payment shall be extinguished: Provide her, That in the interim, the
company shall not make any in-kind distributions of such investments unless it pays to the
Administration such suns, up to the amount of the unrcalized appreciation on such
investments, as may be necessary to pay in full the accrued priovitized payments.

{2)  Prioritized payments on participating securities shall be preferred and
cumulative and pavable out of the retained earmings available for distribution, as defined by
the Administration, of the issuing company at a rate determined by the Secretary of the
Treasury taking into consideration the current average market yield on outstanding
marketable obligations of the United Btates with remaining periods 1o maturity comparable fo
the average maturities on such securities, sdjusted to the nearest one~eighth of 1 percent,”
plus an additional charge of 1 ;wrcﬁm per annum which shall be paid to and retained by the
Administration.

(3}  Inthe event of liguidation of the company, pa:ticipating securities
shall be senior in priority for all purposes to all ather eqwty interests in the issuing company,
whenever created.

shall commit to invest or shall invest” an amount equal ro the ourstanding face value of such

security solely in equity capital. As used in this subsection, "equity capital” means common

or preferred stock or a similar instrament, including subordinated debt with equity features capital "
which is not amortized and which provides for interest payments contingent upon and limited

to the exient of earnings.

{4}  Any company issuing a participating security under this subsection p

(5)  The only debt other than Jeverage obtained in accordance with this title
which any company issuing a participating security under this subsection may have
outstanding shall be temporary debt in arrzoums limited to not more than 50 per centum of
" private capital.

(6)  The Administration may permit the proceeds of a participating security
to be used to pay the principal amount due on outstanding debentures guaranteed by the
Administration, if (A) the company has outstanding equity capital invested in an amount
equal to the amount of the debentures being refinanced and (B) the Administration receives
profit participation on such terms and conditions as it may determine, but not t¢ exceed the
per centurns specified in paragraph (11).

{7y  For purposes of computing profit participation under paragraph {11},
except as atherwise determined by the Administration, the management expenses of any .

*The last part of this semtence was changed from 1 per centumn, plus, &t the time the guarantee is issued, such additionat
if any, toward covering other costs of the program a¢ the Administration may determoine to be consistent with its purposes,
not to exceed 2 per centum” by § 208(cHBNE) of P.L. 104208, approved Sept. 30, 1996 (1 10 Stat. 3009-744).

“The phrase “and maintsin® was removed by § 208(cX53 of P.L. 104-208, approved Sept. 30, 1996 (110 Stat, 3009-744),
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company which issues participating securities shall ot be greater than 2.5 per centum per

annum of the combined capital of the company, plus $125,000 if the company's combined ) ,
capital is less than $20,000,000. For purposes of this paragraph, (A} the term "combined ccﬁz:’f’ ed
capital” means the aggregate amount of private capital and outstanding leverage and (B) the “gmémmz
term "management expenses” includes salanes, office expenses, travel, business expenses.”
development, office and equipment rental, bookkeeping and the development, investigation

and monitoring of investments, but does not include the cost of services provided by-

specialized outside consultants, outside lawyers and outside auditors, who perform services

not generally expected of a venture capital company nor does such term include the cost of

services provided by any affiliate of the company which are not part of the normal provess of

making and monitoring venture capital investments.

{8y Notwithstanding paragraph (%), if 3 company is operating as a limited
parinership or as a subchapter S corpomation or an equivalent pass-through entity for tax
purposes and if there are no accumulated and unpaid prioritized payments, the company may
make annual distributions 1o the partners, shareholders, or members™ in amounts not greater
than each parter’s, shareholder's, or member’s maximum tax liability. For purposes of this
paragraph, the termo "maximum tax liability” means the amount of income allocated to each “Maximum .
partner, shareholder, or member (including an allocation to the Administeation as if it werga 2~ febility.
taxpayer) for Federal income tax purposes in the income tax retumn filed or to be filed by the
company with respect to the fiscal year of the company immediately preceding such .
distribution, multiplied by the lughest combined marginal Federal and State income tax rates
for corporations or individuals, whichever is higher, on each type of income included in such
- return. For purposes of this paragraph, the term "State ingcome tax” means the mncoroe tax of
the State whers the company's principal place of business is located® A company may also
elect to make 1 distribution under this paragraph at the end of any calendar quarter based on a
quarterly estimate of the maximom tax liability. If a company makes 1 or more quarterly
distributions for a calendar year, and the aggregate amount of those distributions excesds the
maximum amount that the company could have distributed based on a single anrual
computation, any subsequent distribution by the company under this paragraph shall be
reduced by an amount equal to the excess amount distributed.

(9)  After making any distributions as provided in paragraph (8), 2
company with participating securities outstanding may distribute the balance of income to its
investors, specifically including the Administration, in the per centums specified in paragraph
{11), if there are no accumulated and unpaid prioritized payments and if all amounts due the
Administration pursuant to paragraph {(11) have been paid in full, subject to the following
conditions:

{A}  Asof the date of the proposed distribution, if the amount of
leverage outstanding is more than 200 per centum of the amount of private capital, any

“The references to members throughout this subsection were added by § 208 1XAXiH) of PL. 22}4«2&8, approved Sept. 30,
1996 (110 Stat, 309-746).

5T Language following the footnote signal was added by § 215(c) of F.L. 105-135, approved Dec. 2, 1997 (111 Stai, 2603).
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amounts distributed shall be made to private investors and {0 the Administration in the ratio ‘
of leverage to private capital. .

(B)  Asofthe date of the proposed distribution, if the amount of
leverage outstanding is more than 100 per centum but not more than 200 per centum of the
amount of private capital, 50 per centum of any amounts distributed shall be made to the
Administration and 50 per centum shall be made to the private investors.

{C)  If the amount of leverage outstanding is 100 per centam, or
less, of the amount of private capital, the ratio shall be that for distribution of profits as

provided in paragraph (11}

{0}  Any amounts received by the Administration under
subparagraph (A) or (B) shall be applied first as profit participation as provided in paragraph
{11} and any remainder shall be appled asa ;}fﬁpaymmt of the principal amount of the
participating securities or debentures.

{10}  After making any distributions pursuant to paragraph (8), a company
with participating securities outstanding may return capital to its investors, specifically
including the Administration, if there are no accumulated and unpaid prioritized payments
and if all amounts due the Administration pursuant to paragraph (11) have been paid in full.
Any distributions under this paragraph shall be made 1o private investors and to the '
Administration in the ratio of private capifal to levérage as of the date of the proposed .
distribution: Provided, That if the amount of leverage outstanding is less than 50 per centum k
of the amount of private capital or $10,000,004, whichever is less, no distribution shall be
required to be made to the Administration unless the Administration determines, on a case by
case hasis, to require distributions to the Administration to reduce the amount of emmdmg
leverage to an amount less than $10,000,000.

(1 1) (A) A company which issues participating securities shall agree o
aliocate to the Adminisiration a share of its profits determined by the relationship of its
private capital to the amount of participating securities guaranteed by the Adnunistration in
accordance with the following: :

(i) 1f the total amount of participating securities is 100 per
centum of private capital or less, the company shall allocate to the Administration a per
centum share computed as follows: the amount of participating securities divided by private
capital times 9 per centum. . : .

(11} Ifthe total amount of participating securities is more
than 100 per centum but not grester than 200 per centum of private capital, the company shaii
allocate to the Administration 2 per centum share computed as follows:

{1} 9 per centum, plus

(I} 3 per centum of the amount of participating . '
securities minus private capital divided by private capital.
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(B)  Notwithstanding any other provision of this paragraph—

i) in po event shall the total per centum required by this
paragraph exceed 12 per centum, unless required pursuant to the provisions of {ii) below,

(i} if, on the date the participating securities are marketed,
the interest rate on Treasury bonds with g maturity of 10 years is a rate other than 8 per
centurm, the Administration shall adjust the rate specified in paragraph (A) above, either
higher or lower, by the same per centum by which the Treasury bond rate is higher or lower
than 8 per centum, and

{(i1i}  this paragraph shall not be construed to create any
ownership interest of the Administration in the company.

(12) A company may elect to make an in-kind distribution of securities only
if such securities are publicly waded and marketable. The company shall deposit the
Administration’s share of such securities for disposition with a trustee designated by the
Administration or, at its option and with the agreement of the company, the Administration
may direct the company to retain the Administration's share. If the company retains the
Administration’s share, it shall sell the Administration’s share and promptly remit the
proceeds to the Administration.  As used in this paragraph, the tenm "trustes” means a person
who is knowledgeable about and proficient in the marketing of thinly traded securities.

{13)* Repealed.

(h)  The computation of amounts doe the Administration wixder participating
securities shall be subject to the following terms and conditions: |

(1}  The formula in subsection (g3 11) shall be computed annually and the
Administration shail receive distributions of its profit participation at the same time a5 other
investors in the company.

Fparagraph 303gX13) repealed by § I 1) of P L. 108-9, approved April 5, 1999 (113 Star. 17). Text of paragraph

303(gX13), which was added by § 215 of P.L. 103-403, approved Oct. 22, 1994 (108 Stat. 4184) is reprinted below:

PARTICIPATING SECURITIES FOR SMALLER SMALL BUSINESS INVESTMENT COMPANIES -

“Trastee,”

(A} IN GENERAL.~Subijcct to the provisions of subparagraph (B), of the amount of the annual

program level of participating securities approved in appropriations Acts, SO percent shall be reserved for

. funding smell business investment companies with private capital of niot more than $20,000,000.

{B} EXCEPTION.Diring the last quarter of each fiscal year, if the Administrator determines

that there is a lack of gaalified applicants with private capital of not more than $20,000,000, the

Adminisirator may utilize all or any pant of the program level for securities reserved under subparagraph (A)

for qualified applicants with private capital of more than $20,000,000.
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(2) The formula shall not be modified due to an increase in the private
capital unless the increase is provided for in a proposed business plan submitted to and
approved by the Administration.

(3)  After distibutions have been made, the Administration's share of such
distributions shall not be recomputed or reduced.

(4)  Ifthe company prepays or repays the participating securities, the
Admuinistration shall receive the requisite participation upon the distribution of profits due to
any investments held by the company on the date of the repayment or prepayment.

(5) Ifacompany is licensed on or before March 31, 1993, it may elect to
exclude from profit participation all investments held on that date and in such case the
Administration shall determine the amount of the future expenses attributable to such prior
investment: Provided, That if the company issues participating securities to refinance
debentures as authorized in subsection (g)(6), it may not elect to exclude profits on existing
investments under this paragraph.

(i)*® LEVERAGE FEE.-With respect to leverage granted by the Administration to
a licensee, the Administration shall collect from the licensee a nonrefundable fee in an
amount equal to 3 percent of the face amount of leverage granted to the licensee™ in the
following manner: 1 percent upon the date on which the Administration enters into any
commitment for such leverage wath the licensee, and the balance of 2 percent (or 3 percent if
no commitment has been entered into by the Administration) on the date on which the
leverage is drawn by the licensee.

(G CALCULATION OF SUBSIDY RATE.-All fees, interest, and profits
received and retained by the Administration under this section shall be included in the
calculations made by the Director of the Office of Management and Budget to offset the cost
(as that term is defined in section 502 of the Federal Credit Reform Act of 1990) to the
Administration of purchasing and guaranteeing debentures and participating securities under
this Act.

Sec. 304. PROVISION OF EQUITY CAPITAL FOR SMALL BUSINESS
CONCERNS*

Subsection 303(i) added by § 208(c}6)C) of P.L. 104-208, approved Sept. 30, 1996 (110 Stat. 3009-744),

Leverage
fee.

Calculation of
subsidy rate.

[2 USC 661a).

15 USC 684.
Equity capital.

% Language after the footnote signal was substituted for *, payable upon the earlier of the date of entry into any commitment
for such leverage or the date on which the leverage is drawn by the licensee” by § 215(d) of P.L. 105-135, approved Dec.2,

1997 (111 Stat. 2603).

$Subsection 303(j) added by § 208(cX6XC) of P.L. 104-208, approved Sept. 30, 1996 (110 Stat. 3009-744).

*Prior to its amendment by § 6 of PL 86-502, approved June 11, 1960 (74 Stat. 196), sec. 304 authorized SBICs to furnish

equity capital only through the purchase of convertible debentures.
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(a) I shall be a function of each small business investrnent company to provide a
source of equity capita! for incorporated and unincorporated” small-business concerns, in
such manner and under such terms as the small business investment company may fix in
accordance with the regulations of the Administrstion.

{b)  Before any capital is provided & a small-business concern under this section -

(1}  the company may require such concern to refinance any or all of its
outstanding indebtedness so that the company 15 the only holder of any evidence of
indebtedness of such concemn; and

{2)  except as provided in regulations issued by the Administration, such
concern shall agree that it will not thereafier incur any indebtedness without first securing the
approval of the company and giving the company the first opportunity to finance such
indebtedness.

©* [Repealed]

(&Y Equity capital provided to incorporated small-business concerns under this
section may be provided directly or in cooperation with other investors, incorporated or
unincorporated, through agreements to participate on an immediate basis,

Sec. 305, LONG-TERM LOANS TO SMALL-BUSINESS CONCERNS Long-term
' ioang,

{ay  Each company is authorized to make loans, in the manner and subject tothe SUSCEss
conditions described in this section, to incorporated and unincorporated small-business
concerns in order to provide such concerns with funds needed for sound financing, growth,
modernization, and expansion,

(b)  Loans made under this section may be made directly or in cooperation with %ﬁf fozn -
other lenders, incorporated or unincorparated, through agreements to participate on an participation,
immediate or deferred basis.® or guarantee.

(c)  The maximum rate of interest for the company's share of any loan made under  Conditions of
this section shall be determined by the Administration: Provided, That the Administration loan.
also shall permit those companies which have issued debentures pursuant to this Actto
charge a maximnum rate of interest based upon the coupon rate of interest on the outstanding

$™The words “and unincorporated” added by § 2(e) of PL 92-595, approved Oct. 27, 1972 (86 Stat. 1314),

$3ection 206 of PL 50-104, approved Oct. 11, 1967 (81 Stat. 271), repealed soc. 304{c) which gave to campanies receiving
equity financing from an SBIC an option to purchase stack in the SBIC,

**This subsection aﬁdzd by § 5 of PL, 87.341, approved Oct. 3, 1961 {75 Stat. 7523,
“This sentence amended by § 6 of PL. $7-341, approved Ot. 3, 1961 (75 Stat. 733}, 1o substitute “other lenders, incorporated or
unircorporated” for “other lending Institutions”. The sentence "In agresments to participate in loans on a deferred basis under
this subsection, the participation by the company shall not be in excess of 90 per contum of the balance of the loan outstandiag at
the time of disbursement”, was repezied by § 105 of PL 94-303, approved Junc 4, 1976 {90 Sat, 663),
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debentures, deiermined on an annual basis, plus sach other expenses of the company as may
be approved by the Administration®'. . ’

(dy  Any loan made under this section sixall have a maturity not exceeding twenty
years.

(&)  Any loan made under this section shall be of such sound value, or so secured,
as reasonably to assure repayment,

{f}  Anycompany which has made a Joan to a small-business concern under this
section is authorized to extend the maturity of or renew such loan for additional periods, not
exceeding ten vears, if the company finds that such extension or renewal will aid in the
orderly higuidation of such loan, :

Sec. 306, AGGREGATE LIMITATIONS Assistance
) limitations,
(8  “If any small business investment company has obtained financing from the 17 U/SC 686,
Administration and such financing remains outstanding, the aggregate amount of obligations
and securities acguired and for which commitments may be issned by such company under
the provisions of this title for any single enterprise shall not exceed 20 per centum of the
private capital of such company, without the approval of the Administration.

() [Repealed ] o

(e}  With respect to obligations or securities acquired prior to the effective date of  [P.L. 90.104).
the Small Business Investment Act Amendrments of 1967, and with respect to legally binding

“Provise added by § 411 of PL 102-366, approved Sepe. 4, 1992 (106 Stat. 1018).

SSubsection J06(a) rewritten by § 408(a) of PL, 102-366, approved Sept. 4, 1992 (106 Stat. 10163 Texs of former § 306(2)
follows:

Without the approval of the Administration, the aggregate amount of obligations and securities acquired and for which
commitments may be issued by any simall business investment company under the provisions of this Act for any single
enterprise shall not exceed 20 percent of the combined private paid-in capital and paid-in surplus of such company,

“Repeated by § 0 of PL $2-595, approved Oct, 27, 1972 (86 Stat. 1314). Former sec. 306(b) repnnted befow w0 pmvsda a
clearer anderstanding of this entire section:

- {{b} Forthe purpose of this section, the combined paid-in capital and paid-in surpius of any company lcensed prior 1o
January 1, 1968, shall consist of (1) the paid-in capital and paid-in surplus of such company and (2) the following
portions of the funds outstanding from the Administration through the issuance of subordinated debentures as of the
effective date of the Small Business Investment Act Amendments aof 1967, or on January | of each of the foilowing
calendar years, whichever iy less: (A) 100 percent, during 1968; (B) 75 percent, during 1969; (C) 50 percent, during
107G, (1) 23 percent, during 1971, and {E) 2ero, during 1972 and thereafier]

“Added by §8 207 of PL 90-104, the Small Business Investment Act Amendments of 1967, approved Oct. 11, 1967 (81 Stat,
271). Effective date of PL 90104 referred 1o in this subsection is Jan, 1, 1968, per § 211 of PL 90-104,
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commitments issued prior to such date, the provisions of this section as in effect immediately
prior to such effective date shall continue 1o apply.

Sec. 307. EXEMPTIONS®™ ' - Exerptions.

{a)  Section 3 of the Securities Act of 1933, as amended (15 U.S.C. 77¢), is hereby {15 USC 77¢].
amended by inserting at the end thereof the following new subsection (c):

"¢}  The Commission may from time to time by its rules and regulations and
subject to such terms and conditions as may be prescribed therein, add to the securities
exempted as provided in this section any class of securities issued by a small business
investment company under the Small Business Investiment Act of 1958 if it finds, having
regard to the purposes of that Act, that the enforcement of this Act with respect to such
securities is not necessary in the public interest and for the protection of investors.™

()  Section 304 of the Trust Indenture Act of 1939 (15 U.S.C. 77ddd) is hereby |15 USC77ddd)
. amended by adding the following subsection (e);

"(e)  The Commission may from time to time by its rules and regulations, and
subject to such terms and conditions a3 may be prescribed herein, add to the securities
exempted as provided in this section any class of securities issued by a small business
investment company under the Small Business Investment Act of 1958 if it finds, having
regard 1o the purposes of that Act, that the enforcement of this Act with respect to such
securities is not necessary in the public interest and for the protection of investors.”

- (¢} Section 18 of the Investment Company Act of 1940 (15 US.C. 80a - 18)is {15 USC 80a-
amended by adding at the end thereof the following: 8L

*(k) The provisions of subparagraphs (A} and (B) of paragraph (1) of subsection
(a) of this section shall not apply 1o investent companies operating under the Small
Busincss Investment Act of 1958,

Sec. 308. . MISCELLANEQUS 15 USC 657,
(@)”  Wherever practicabie the operations of a small business investment company, g?;m:‘;

including the generation of business, may be undertaken in cooperation with banks or other  gther investors.

investors or lenders, incorporated or unincorporated, and any servicing or initial investigation

required for loans or acquisitions of securities by the company under the provisions of this .

Act may be handled through such banks or other investors or lenders on a fee basis. Any

#The Act provides a specific exemption from the Investment Company Act of 1940 for SBICs, releasing them from a 340-1
asset caverage requirsment in connection with borrowings. SBA may prescribe limitations on borrowing by SBICs.

S5ee sec. 319 of the Small Business Investment Act for fusther axsendment.
“8ec. 308(a) mmended by § 8 of PL 87-341, approved Oct. 3, 1981 {75 Stat. 753), to substitute “investors or lenders,
incorporated or unincorporated” for “financial institutions.”
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small business investment company may receive fees for services rendered to such banks and
other investors and lenders. . ‘
(b)  Each small business investment company may make use, wherever Advisory

practicable, of the advisory services of the Federal Reserve System and of the Department of services.
Commerce which are available for and useful to industrial and commercial businesses, and

may provide consulting and advisory services on a fee basis and have on its staff persons

competent to provide such services. Any Federal Reserve bank is authorized to act as a

depository or fiscal agent for any company operating under the provisions of this Act.*® Such

companies with outstanding financings® are authorized to invest funds not reasonably needed  Investment
for their operations in direct obligations of, or obligations guaranteed as to principal and of funds.
interest by, the United States, or in certificates of deposit maturing within one year or less,

issued by any institution the accounts of which are insured by the Federal Deposit Insurance

Corporation or the Federal Savings and Loan Insurance Corporation, or in savings accounts

of such institutions.” :

(c)'  The Administration is authorized to prescribe regulations governing the Regulations,
operations of small business investment companies, and to carry out the provisions of this
Act, in accordance with the purposes of this Act.

(d)  Should any small business investment company violate or fail to comply with  Noncom-
any of the provisions of this Act or of regulations prescribed hereunder, ail of its rights, pliance
privileges, and franchises derived therefrom may thereby be forfeited. Before any such ) .
company shall be declared dissolved, or its rights, privileges, and franchises forfeited, any }
noncompliance with or violation of this Act shall be determined and adjudged by a court of
the United States of competent jurisdiction in a suit brought for that purpose in the district,
territory, or other place subject to the jurisdiction of the United States, in which the principal
office of such company is located. Any such suit shall be brought by the Umted States at the
instance of the Administration or the Attorney General.

(e) Except as expressly provided otherwise in this Act,” nothing in this Act or in
any other provision of law shail be deemed to impose any liability on the United States with
respect to any obligations entered into, or stocks issued, or commitments made, by any

company operating under the provisions of this Act.”

**The last seven words of this sentence added by § 11(c) of PL 87-341, approved Oct. 3, 1961 (75 Stat. 756).

“Phrase “with outstanding financings” added by § 408(c) of PL. 102-366, approved Sept. 4, 1992 (106 Stat. 1016).

™The last sentence first revised by § 5 of PL 88-273, approved Feb. 28, 1964 (78 Stat. 147), to permit deposits of idle SBIC
funds in insured savings accounts; later revised by § 102 of PL 95-507, approved Oct. 24, 1978 (92 Stat, 1757), to equalize
SBA's treatment of FSLIC and FDIC insured institutions.

"'"The provisions relating to examinations and reports by SBICs were deleted from this subsection by § 3(1) of PL 89-779,
approved Nov. 6, 1966 (80 Stat. 1359), and added as a new sec. 310(b) by § 5(2) of PL 89-779.

"The last seven words added by § 11(d) of PL 87-341, approved Oct. 3, 1961 (75 Stat. 756). The same section also struck out
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(" In the performance of, and with respect to the fumctions, powers, and duties
vested by this Act, the Administrator and the Administration shall (in addition to any
authority otherwise vested by this Act) have the functions, powers, and duties set forth in the

Small Business Act, and the provisions of sections 13 and 16 of that Act, insofar as

applicable, are extended to the functions of the Aémmstrator and the Administration under

this Act.

(&) (1)  The Administration shall include in its annual report, made pursuant to
section 10(a} of the Small Business Act, a full and detailed account of its operations under
this Act. Such report shall set forth the amount of losses sustained by the Government as &

result of such operations during the preceding fiscal year, together with an estimate

of the

total losses which the Government can reasonably expect to incur as a result of such

operations during the then current fiscal year,

(2)* In its annual report for the year ending December 31, 1967, and in
each suweesémg annual report made pursuant to section 10(a) of the Small Business Act, the
Administration shall include full and detailed accounts refative to the following matters:

(A)  The Administration’s recommendations with respect to the
feasibility and organization of 2 small business capital bank to encourage private financing of
small business investment companies to replace Government financing of such companies.

(B}  The Administration's plans to insure the provision of

small

business investment company financing to all areas of the country and to all eligible small

business concerns including steps taken to acmmpixsh same,

{C)  Steps taken by the Aézmmstmtmzz to maximize recoupment of
Government funds incident to the insuguration and administration of the small business
investment company program and to insure compliance with statutory and regulatory

standards relating thersto.

(D}  An accounting by the Bureau of the Budget” with respect to
Federal expenditures to business by executive agencies, specifying the proportion of said
expenditures going 1o business concems falling above and below smal! business size

standards applicable to small business investment companies.

(15 USC 6311

[1$ USC 642].
[15 USC 643).

Axmual report.
f1susc
639(a}],

the previous sec. 368(e) and () and redesignated this subsection (formerly (g)} as (¢). The former sec. 308{e} and () were

rewritten and expanded by § 9 of PL 87-341 and designated as secs. 309, 310, and 314,

“See. 308(f) added by § 3 of PL 89-779, approved Nov, 6, 1956 (80 Stat. 1359), and contains the provision transferred from sec.

261

- "Sec. 308(g) added by § 3(2) of PL 89-779, approved Nov. 6, 1966 (80 Stat. 1359}, and redesignated 2s sec. 308(gX1) by §

210 of L 90-104, approved Gct. 11, 1967 (81 Stat. 271).

*Sec. J08(gX2) added by § 210 of PL 90-104, approved Oct. 11, 1967 (81 Stat. 271).

TThis should read “Office of Management and Budget™” per Reorganization Plan No. 2 of 1570,
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(E)  Anaccounting by the Treasury Department with respect o tax .:
revenues accruing to the Government from business concerns, incorporated and’
unincorporated, specifying the source of such revenues by concerns falling above and below

the smiall business size standards applicable to small business investment companies.

(¥} Anaccounting by the Treasury Department with respect to both
tax losses and increased tax revenues related to small business investment company financing
of both individual and corporate business taxpayers.

{G) Recommendations to the Treasury Department with respect to
additional tax incentives to improve and facilitate the operations of small business investment
companies and o encourage the use of their financing facilities by eligible small business
concems. .

{H} A report from the Securities and Exchange Commission
enumerating actions undertaken by that agency to simplify and minimize the regulatory -
requirernents governing small business investment companies under the Federal securities
faws and to eliminate overlapping regulation and jurisdiction as between the Securities and
Exchange Commission, the Administration, and other agencies of the executive branch.

{ Acreport from the Securities and Exchange Commission with
respect 1o actions taken to facilitate and stabilize tizf: access of small business concerns to the .
securities markets. '
N Actions undertaken by the Securities and Exchange
Commission to simplify compliance by small business investment companies with the
requirements of the Investment Company Act of 1940 and to facilitate the election to be [13 USC 80a-1].
taxed as regulated investment companies pursuant to section 851 of the Internal Revenue {26 UsC 851}
Code of 1954.

" (3)®  Inits annual report for the vear ending on December 31, 1993, and in
each succeeding annual report made pursuant to section 10{a) of the Small Business Act, the
Administration shall include a full and detailed description or account relating G-

(A}  the number of small business investrnent companies the
Administration licensed, the pumber of licensees that have been placed in liguidation, and the
aumber of licensees that have surrendered their licenses in the previous year, identifying the -
amount of government leverage each has received and the type of leverage instruments each
has used,

Pparapranh 308{gX3) added by § 417(a) of PL 102-366, approved Sept. 4, 1992 (106 Stat. 1019). Section 417(b) of PL. 102-366
reads: Not later than 4 years aftey the date of enactment of this Act, the Comptraller General of the United States shall transimg
to the Committees on Small Business of the House of Representatives and the Senate a report that reviews the Small Bugine
Investment Company program {cstablished under the Smail Business Investient Act of 1958) for the 3-year period followi
the date of enastment of this Act, with respect 1o cach ftem listed in section 308{(g){3) of the Small Buginess Investment Act of
1958, a3 anended by subsection (a).

330 {Rev. 9)



* receiving financial assistance from a company licensed pursuan to section 301,

5 308(g)3XB) to
§ 308G)(1)
SMALL BUSINESS INVESTMENT ACT OF 1958

(B} the amount of government leverage that each licensee received
in the previous year and the types of leverage instruments each licensee used;

(C)  for cach type of financing instrument, the sizes, geographic
locations, and ather characteristics of the small business investment companies using thens,
including the extent to which the investment companies have used the leverage from each
instrument to make small business loans, equity investments, or both; and

(D} the frequency with which each type of investment instrument
has been used in the current year and a comparison of the current year with previous years.

(h)”  CERTIFICATIONS OF ELIGIBILITY. e Certfications of
eligibility,
(13 - CERTIF ICA’H(}N BY $MALL BUSINESS CONCERN.~Prior to
1% a smail
business concern shall certify in writing that it meets the eligibility requirements of the Small
Business Investment Company Program or the Specialized Small Business Investment
Company Program, as applicable.

(2)  CERTIFICATION BY COMPANY --Prior to providing financial
assistance 1o a small business concern under this Act, a company licensed pursuant to section
301 shall certify in-writing that it has reviewed the application for assistance of the small
business concern and that all docomentation and other information sepports the eligibility of
the applicant.

(3)  RETENTION OF CERTIFICATIONS ~-Certificates made pursuant to
paragraphs (1) and (2) shall be retained by the company licensed ;;ursuant to &c{m 301 for
the duration of the financial assistance.

4

o Loag-orm loans
{i} (1)  The purpose of this suhsectlon is 1 facilitate the orderly and necessary and equity fands

flow of long-term loans and equity funds from small business investment companies to small
business concerns.

PHew subsection 308(h) added by § 214 of P.L. 103403, approved Oct. 22, 1394 (108 Stat. 4?84}3 For history of prier '
subsection 308¢h), see previous edition of this Handbook.

YReferences to “subsection {c) or {d) of section 381 were replaced with references to “section 301" ﬂmghwt subsection
308(h) by § 28R 1KB) of P.L. 134208, appmved Sept. 30, 1996 {110 S 3005.7473. -

FNew Sec. 308(3) added by § | of PL 99-226, approved Dec. 28, 1985 (9% Stat. 1744), Sec. 2 of PL. 99226 provides that the
Act shall apply 10 maximurn interest rates preseribed by the Administration on or after April 1, 1980, The Act was imended to
be a technical amendrent, clarifying the policy embodied in PL 96-221, approved Mar. 31, 1980 (94 Stat. 132). House repont
99-306 states that Congress, by enacting PL 59226, “makes it clear that SBA, by reglation, hay the authority to determine the
maximurn allowable interest rates on loans 1o small businesses which are mads by SBIC's and MESBICS.”

The text of prioe Sec. 3080) is provided:

(33 {1} The purpese of this subsection is to facilitate e orderly and necessary flow of long-term loans and
equity funds from small business investment companies to small business concers.

{23 In the case of 2 business loan, the small business investment company making such Inan may charge
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{2}  Inthe case of a business loan, the small business investment comparny ifzzz?’ }
making such loan may charge interest on such Joan at a rate which does not exceed the finitat
maximum rate prescribed by regulation by the Administration for loans made by any licenses

{determined without regard to any State rate incorporated by such regulation).® In this -
paragraph, the term “interest” includesonly the maximum mandatory sum, expressed in

dollars or as a percentage rate, that is payable with respect to the business loan amount

received by the small business concern, and does not include the value, if any, of contingent

obligations, including warrants, royalty, or conversion rights, granting the small business

investment company an ownership interest in the equity or increased future revenue of the

small business concern receiving the business loan,

{3) A State law or constitutional provision shall be §reempted for p;zrpcm
of paragraph (2) with respect to any loan if such loan is made before the date, on or after

nterest on such foxn at a rate ;;*hich ‘does not exceed the Jowest of the rates described in subz;aragraphs (A), (B), s
) .

{A) The rate described in this subparagraph is the maximum rate prescribed by regulation by the
Semat! Business Administration for loans made by any small business investment company (detemined without regard
1o sy Stale rate incorporated by such regulation).

{B} . - The rate described in this subparagraph is the maximurmn rate suthorized by an applicable
State lawy or constitutional provision which is not presmpted for puposes of this subsection,

({091 ) The rate described in this subparagraph is the higher of the Federal Reserve iz o
the maximwn rate authorized by applicable State law or constitmional provision {determined without regard 16 the,
preemption of such State law or constimusional provision),

(i) For purposes of ciause (i), the term “Federal Reserve rate” means the rate equal to the
sum of | percentage point plus the discount rate on ninety-day conunercial paper in effect at the Federa! Reserve bank
in the Federa) Reserve district in which the principal office of the small busisess imvestment company is Jocated,

(ifi) The rate desctibed in this subparagraph shall not apply to loans made in 2 State if there
is no maximun rate authorized by applicable Btate law or constitutional provision for such foans or there & a maximum
rate authorired by an applicable State Iaw ar constitutional provision which is not preempted for purposes of this
sdsection,

Prior history of old See. 308(3)
Sec. J08(1), effective April 1, 1980, was adided by § 524 of PL 96. 221 (94 Stat, 132) in Title V » State Usury Laws (54
St 161), approved Mar. 31, 1980, Title V of PL, 96-221 repealed PL 96-104, § 105(a)(2) of PL 96-161, and the
amendraents and provisions of Title I of PL 96 161, except that as to any loan made in any State during any period
when such laws were in effect in such State, the provisions of such faws shall continue 1o apply,
Sec, 528 of PL. 96-221 provided:
I any case inwhich one or more provisions of, or amendments made by, this tits, seciion 529 of the Nationa! Housing
Act, or any other provision of law, including section 5197 of the Revised Statutes (12 U.S.C. 85), apply with respect to the
ioan, mongage, credit sale, or advance, such loan, mortgage, credit sale, or advance may be made at the highest applicable %

**The last sentence in paragraph 308(iX2) added by § 2(a) of P.L. 1068, approved April 5, 1999 (113 Star. 17),
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April 1, 1980, on which such State adopts a law or certifies that the voters of such State have
voted in favor of any provision, constitutional or otherwise, which states explicitly and by its
terms that such State does not want the provisions of this subsection to apply with respect to
loans made in such State, except that such State law or constituttonal or other provision shail
be preempted in the case of a loan made, on or afier the date on which such law is adopied or
such certification is made, pursuant 1o a commitment to make such loan which was entered
into on or after April 1, 1980, and prior to the date on which such law is adopted or such
certification is made.

{4) (A) Ifthe maximum rate of interest authorized under paragraph (2)
on any loan made by a small business investment company exceeds the rate which would be
authorized by applicable State law if such State law were not preempied for purposes of this
subsection, the charging of interest at-any rate in excess of the rate authorized by paragraph
(2) shall be deemed a forfeiture of the greater of (i) all interest which the loan carries with it,
or (if) all interest which has been agreed to be paid thereon.

{B}  Inthe case of any loan with respect to which there is a
forfeiture of interest under subparagraph (A), the person who paid the interest may recover
from a small business investment company making such loan an amount equal to twice the
amount of the interest paid on such loan. Such interest may be recovered in a civil action
commenced in a court of appropriate jurisdiction not later that two years after the most recent
payment of interest. .

Sec. 308  REVOCATION AND SUSPENSION OF LICENSES; CEASE AND DESIST
ORDERS

{a)* A license may be revoked or suspended by the Administration

{1} for false statements lcnov\;ingly made in any written statement required
under this title, or under any regulation issued under this tidde by the Administration;

(2)  If any written statement required under this title, or under any
regulation issued under this title by the Administrator, fails to state a material fact necessary
in order to make the statement not misleading in the light of the circumstances under which
the statement was made; .

{3y  for willful or repeated violation of, or willful or repeated failure to
observe, any provision of this Act; o ' )

Suspend or
revoke
Yicenses,

15 USC 687

YSec, 309 added by § 9 of PL 87-341, approved Oct. 3, 1961 (75 Stat, 733}, Previous sec. 309 was repealed by § 11{gyof PL

#7341,

Hhieading and sec. 305(a), (0}, &), {2) and (T} amended by § 4 of PL 83779, approved Nov, 6, 1966 (80 Stat. 1359), to refiect
license revocation anthority granted to SBA; 1o defste limitation of grounds for suspension of license for false or misieading
statements made for purpose of obtaming a license; and to authorize issuance and enforcement of cease and desist orders against

fndividuals 85 well as jicensees.
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{4)  for willful or repeated violation of or willful or repeated failure to
observe, any rule or regulation of the Administration authorized by this Act; or !

(5)  for violation of, or failure to observe, any cease and desist order issued
by the Administration under this section.

{b)  Where a licensee or any other person has not complied with any provision of  cease and
this Act, or of any regulation issued pursuant thereto by the Administration, or is engaging or desist orders,
is about to engage in any acts or practices which constitute or will constitute a violation of
such Act or regulation, the Administration may order such licensee or other person to cease
and desist from such action or failure to act. The Administration may further order such
licensee or other person 10 take such action or to refrain from such action 2 the
Administration deems necessary 1o insure compliance with the Act and the regulations. The
Administration may also suspend the license of a licensee, against whom an order has been
issued, until such licensee complics with such order.

(£}  Before revoking or suspending a license pursuant to subsection (a) or issuinga ~ Orderto
cease and desist order pursuant 1o subsection (b}, the Administration shall serve upon the show cause.
licensee and any other person involved an order to show cause why an order revoking or
_ suspending the lcense or a cease and desist order should not be issued. Any such order to
show cause shall contain a statement of the matters of fact and law asserted by the
Adminigtration and the legal authority and jurisdiction under which a hearing is to be held, He
and shall set forth that a hearing will be held before the Administration a1 a time and place .
stated in the order. [f after hearing, or a waiver thereof, the Administration determines o the '
record that an order revoking or suspending the license or a cease and desist order should
issue, it shail promptly issue such order, which shall include a statement of the findings of the
Administration and the grounds and reasons therefor and specify the effective date of the
order, and shall cause the order to be served on the licensee and any other person involved.

{d) The Administration may require by subpena [sic] the attendance and Subpoena.
testimony of witnesses and the production of all books, papers, and documents refating to the
hearing from any place in the United States. Witnesses summoned before the Administration
shall be paid by the party at whose instance they were called the same fees and mileage that
are paid witnesses in the courts of the Unated States. In case of disobedience to a subpena
fsic], the Administration , or any party to a proceeding before the Administration, may
invoke the aid of any court of the United States in requiring the attendance and testimony af
witnesses and the production of books, papers, and documents.

{ey  An order issued by the Administration under this section shall be final and
conclusive uniess within thirty days after the service thereof the licensee, or other person
against whom an order is issued,” appeals to the United States court of appeals for the circuit
inn which such licensee has its principal place of business by filing with the clerk of such
court a petition praying that the Adminisiration’s order be set aside or medified in the manner
stated in the petition. After the expiration of such thirty days, a petition may be filed only by .

Appeals
procedire,

¥Section 4(¢) of PL 89779, approved Nov. 6, 1966 {BG Star. 1369, added the clause “or other person against whom an order is
issued.”
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leave of court on a showing of reasonable grounds for failure to file the petition theretofore.
The clerk of the court shall immediately cause a copy of the petition to be delivered 1o the
Administration, and the Administration shall thereupon certify and file in the court 2
transcript of the record upon which the order complained of was entered. If before such
record s filed the Administration amends or sets aside its order, in whole or in part, the
petitioner may amend the petition within such time as the court may determine, onnotice to -
the Administration. The filing of a petition for review shall not of itself stay or suspend the
operation of the order of the Admunistration, but the court of appeals in its discretion may
restrain or suspend, in'whole or in part, the operation of the order pending the final hearing
and determination of the petition.® The cowrt may affirm, modify, or set aside the order of
the Administration. If the court determines that the just and proper disposition of the case
requizes the taking of additional evidence, the court shall order the Administration to reopen
the hearing for the taking of such evidence, in such manrer and upon such terms and
conditions as the court may deem proper. The Administration may modify its findings as to
the facts, or make new findings, by reason of the additional evidence so taken, and it shall file
its modified or new findings and the amendments, if any, of its order, with the record of such
additional evidence, No objection to an order of the Administration shall be considered by
the court unless such objection was urged before the Administration or, if it was not so urged,
uniless there were reasonable grounds for failure to do so. The judgment and decree of the
court affirming, modifying, or setting aside any such order of the Administration shall be
subject only to review by the Supreme Court of the United States upon certification or
certiorari as provided in section 1254 of title 28, United States Code. 28 USC 1254},
(DY If any licensee or other person against which or against whom an order is Enforcement.
issued under this section fails to obey the order, the Administration may apply to the United
States court of appeals, within the circuit where the licensee has its principal place of
business, for the enforcement of the order and shall file a transeript of the record upon which
the order complained of was entered. Upon the filing of the application the cowrt shall cause
notice thereof 1o be served on the licensee or other person, The evidence to be considered,
the procedure to be followed, and the jurisdiction of the court shall be the same as t5 provided
in subsection (e) for applications to set aside or modify orders.

Ses. 310. EXAMINATIONS AND INVESTIGATIONS® 13 USC 687b.
] investigations.
(a) The Administration may make such investigations as it deems necessary to
determine whether a licensee or any other person has engaged or is about 0 engage in any
acts or practices which constitute or will constitute a violation of any provision of this Act, or

®BSection 402(15) of PL, 98-620, approved Nov. 11, 1984, Federal Courts Improvements Act (98 Stat. 3335 at 3357), removed
the sentence #t this point, which made “proceedmgs i such cases in the court of appeals™ a preferred cause to be expedited in
eVErY Way.

Y Amended by § 400 of PL 89-779, approved Nov. 6, 1966 (80 Stat, 1360), to provide for enforeement of cease and desist orders
apainst individuals s weil as against licensees. Amended again by § 402(15) of PL 98-620, supra. to remove jast sentence
making s3uch case a profermed cause.

H5ec. 310 added by § 9 of PL 87-341, approved Oct. 3, 196) (75 Stat. 755). Section heading amended by § § of PL 83-779,
approved Nov., §, [966 (80 Stat. 1360},
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of any rule or regulation under this Act, or of any order issued under this Act. The ‘
Administration shall permit any person to file with it a statement in writing, under oath or

otherwise as the Administration shall determine, as to all the facts and circumstances
concerning the matter'to be investigated. For the purpose of any investigation, the
Administration is empowered to administer oaths and affirmations, subpena [sic] witnesses,
compel their attendance, take evidence, and require the production of any books, papers, and
documents which are relevant to the inquiry. Such attendance of witnesses and the
production of any such records may be required from any place in the United States. In case
of contumacy by, or refusal to obey a subpena [sic] issued to, any person, including a
licensee, the Administration may invoke the aid of any court of the United States within the
jurisdiction of which such investigation or proceeding is carried on, or where such person
resides or carries on business, in requiring the attendance and testimony of witnesses and the
production of books, papers, and documents; and such court may issue an order requiring
such person to appear before the Administration, there to produce records, if so ordered, or
to give testimony touching the matter under investigation. Any failure to obey such order of
the court may be punished by such court as a contempt thereof. All process in any such case
may be served in the judicial district whereof such person is an inhabitant or wherever he
may be found.

(b)  Each small business investment company shall be subject to examinations Examinations.

made by direction of the Investment Division of® the Administration, which may be .
conducted with the assistance of a private sector entity that has both the qualifications to Privategggtor
conduct and expertise in conducting such examinations,” and the cost of such examinations, enti

including the compensation of the examiners, may in the discretion of the Administration be
assessed against the company examined and when so assessed shall be paid by such
company. Fees collected under this subsection shall be deposited in the account for salaries Fees for cost
and expenses of the Administration, and are authorized to be appropriated solely to cover the :zﬁ:cﬂzﬁ?zz
costs of examinations and other program oversight activities.” Every such company shall ’
make such reports to the Administration at such times and in such form as the Administration
may require; except that the Administration is authorized to exempt from making such
reports any such company which is registered under the Investment Company Act of 1940 to
the extent necessary to avoid duplication in reporting requirements.

Reports,

(c)*  Each small business investment company shall be examined at least every two
years in such detail so as to determine whether or not--

¥Phrase “Investment Division of” substituted for “examiners selected or approved by” by § 407(a) of PL 102-366, approved
Sept. 4, 1992 (106 Stat. 1016). Section 407(b) provides: Effective October 1,-1992, the personnel, assets, liabilities, contracts,
property, records, and unexpended balances of appropriations, authorizations, and other funds employed, held, used, arising
from, available or to be made available, which are related to the examination function provided by section 310 of the Small
Business Investment Act of 1958 shall be ransferred by the Inspector General of the Small Business Administration to the
Investment Division of the Small Business Administration.

*The clause allowing examinations to be performed by a private sector entity was added by § 208(f)(1) of P.L. 104-208,
approved Sept. 30, 1996 (110 Stat. 3009-745). I

*! Second sentence in subsection 310(b) added by § 216 of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 2603).

"Section 104 of PL 100-590, approved Nov. 3, 1988 (102 Stat. 2993), added section 310(c) and deleted the following from
section 310(b):
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(1} it has engaged solely in lawful activities and those contemplated by

this title;

{23 it has engaped in prohibited conflicts of interest;

{3}  ithas acquired or exercised illegal control of an assisted smiall
business;

(4) it has made investments in small businesses for’ not less than five

years;

(3} it has invested more than 20 per centum of its capital in any individual
small business, if such restriction is applicable™,;

{6) it has engaged in relending, foreign investments, or passive
investments; or ' ! :

(7}  ithas charged an interest rate in excess of the maximum permitted by
law:

Provided, That the Administration may watve the examination (A} for up to one additional -
year if, in its discretion, it determines such a delay would be appropriate, based upon the
amount of debentures being issued by the company and its repayment record, the prior
operating experience of the company, the contents and results of the Jast examination and the
management expertise of the company, or (B} if it is a company whose operations have been
suspended while the company is involved in litigation of i3 in receivership.

@ VALUATIONS.- : Valuations.

Each such company shall be examined at least once each year, excopt thet the Administrator may waive examination in
the case of a company whose nperations have been suspended by reasos of the fact that the company it involved in

litigation or is in recgivership.

““Fhe phrase “not fess than four years in the case of section 301{d) Hicenszes and in all other cases,” was deleted by §
208X 1MC) of PL. 104-208, approved Sept: 30, 1986 (110 Star. 3006-747),

rtirass "if such restriction is applicable” added by § 408(b) of PL. 102:366, approved Sept. 4, 1992 (108 Stat. 1016),

*Lubsection 310(d) rewritten by § 208(H(2) of P.L. 104-208, approved Sept. 30, 1996 (110 Stat. 3009-745), Textof former
suhsection 310(d) is reprinted below:

Each small business investment company shall adopt written puidelines for determination of the value of investments
made by such company. The board of directors of corporations and the general partmers of partnerships shall have the
sole responsibility for making & good faith detenmination of the fair market value of the investments made by such
company, Determinations shalt be made and reported to the Administration not less than semiannually or at more
frequent intervals a5 the Administration determines approprisie: Provided, That any company which does 5ot have
outstanding financial assigtance under the provisions of this title shalf be required to make such determinations and
reports to the Administration annuslly, unless the Administration, in its discretion, determines otherwise,
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(1) FREQUENCY OF VALUATIONS.- . Y

(A} IN GENERAL.-Each licensee shall submit to the Administrator
a written valuation of the loans and investments of the licensee not Jess often than
semiannually or otherwise upon the request of the Administrator, except that any licensee
with no leverage outstanding shall submit such valuations anmually, unless the Administrator
determines otherwise.

{B) MATERIAL ADVERSE CHANGES.~Not later than 30 days
affer the end of a fiscal quarter of a licensee during which a material adverse change in the -
aggregate valuation of the loans and investments or vperations of the hcensee oceurs, the
licensee shall notify the Administrator in writing of the nature and extent of that change.

{C) INDEPENDENT CERTIFICATION.- A Certification and
andit of financial

(i) INGENERAL.-Not less than once during cach fiscal  Statements.
year, each licensee shall submit 10 the Administrator the financial statements of the licensee,
audited by an independent certified public accountant approved by the Administrator.

(iiy  AUDIT REQUIREMENTS.-Each audit conducted
under clause (1) shall include- .

I a review of the procedures and documentation
used by the licensee in preparing the valuations required by this section; and

(I}  astatement by the independent certified public
accountant that such vajuations were prepared in conformity with the valuation criteria
applicable to the licensee estabitshed in accordance with paragraph (2).

(2)  VALUATION CRITERIA.-Each vahation submitted under this
subsection shall be prepared by the licensee in accordance with valuation criteria, which
shall-

(A)  be established or approved by the Administrator; and

(B)  include appropriate safeguards to ensure that the noncash assets
of a icensee are not overvalued. .

Sec. 311, INJUNCTIONS AND OTHER ORDERS™ Injunctions.
15 USC 687%c.
(@)  Whenever, in the judgment of the Administration, a licensee or any other
person has engaged or is about 10 engage in any acts or practices which constitute or will
constitute a vielation of any provision of this Act, or of any rule or regulation under this Act, I

*Section 9 of PL, 87-341, approved Oct, 3, 1961 (73 Stat, 758), added see., 311(a) (formerly substantiatly contained in section
308&(e)) and sec. 311{Y) authorizing the appointment of a trustee or receiver,
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or of any order issued under this Act, the Administration may make application to the proper
district court of the United States or a United States court of any place subject to the
jurisdiction of the United States for an order enjoining such acts or practices, or for an order
epforeing compliance with such provision, rule, regulation, or order, and such courts shall
have jurisdiction of such actions and, upon a showing by the Administration that such
Hicensee or other person has engaged or is about to engage in any such acts or practices, a
permanent or temporary injunction, restraining order, or other order, shall be granted without
bond.”

(b)  Inany such proceeding the court as a court of equity may, to such extent as it
deems necessary, take exclusive jurisdiction of the licensee or licensees and the agsets
thereof, wherever located; and the court shall have jurisdiction in any such proceeding to
appoint a trustee or receiver to hold or administer under the direction of the cowrt the assets
s0 possessed.

(c)®* The Administration shall have authority to act as trustee or receiver of the Teustes.
licensee. Upon request by the Administration, the court may appoint the Administration {©
act in such capacity unless the court deems such appointment inequitable or otherwise
inappropriate by reason of the special circumstances involved.

Sec. 312. CONFLICTS OF INTEREST” Canflicts of
interest.

For the purpose of controlling conflicts of interest which may be detrimental to small 13 USC 687,

businiess concerns, to small business investment companies, to the shareholders, partners, or

members'™ of either, or to the purposes of this Act, the Administration shall adopt

regulations to govern transactions with any officer, director, sharsholder, partner, or member

of any small business investment company, or with any person or concern, in which any

interest, direct or indirect, financial or otherwise, is held by any officer, director, shareholder,

pariner, of member of (1) any small business investment company, or (2} any person or

concern with an interest, direct or indirect, financial or otherwige, in any small business

investment company. Such regulations shall include appropriate requirements for public

disclosure {including disclosure in the locality most directly affected by the transaction)

necessary to the purposes of this section. Directors and
officers, removal

Sec. 313 REMOVAL OR SUSPENSION OF DIRECTORS AND OFFICERS QF o suspension,

LICENSEES'™ 15 USC 687%¢.

¥ Section 402{13) of PL 98-620, approved Nov. {1, 1984 (98 Stat. 3357), repealed the last sentence which made an applacalma
by SBA for an injunction or compliance order "z preferred cause™ to be expedited in every way.

2ec. 311(c) added by § 6 of PL 89-779, approved Nov. 6, 1966 (80 Stat. 1360),

#Sec. 312 added by § 6 of PL 88273, approved Feb. 28, 1964 (78 Stat. 147). The words "or partner” and “or pariners" added by
§§ 106(fK1) and (2) of PL 94-303, approved June 4, 1976 (50 Stat. 663).

®peferences 10 “member{s]” throughout this section added by § 208(h)(1)(D) of P.L. 104-208, 3ppmved Sept. 30, 1996 {1 10
Btar. 3006-7473.

®iSec. 313 added by § 7 of PL 89-779, approved Nov. 6, 1966 (80 Stat. 1361),
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{a)  The Administration may serve upon any director or afficer of a licensee a .
written notice of its intention to remove him from office whenever, in the opinion of thc
Administration, such director of officer -

(1)  has willfully and knowingly commitied any substantial violation of —~
{A) this Act, |
{B) . any regulation issued under this Act, or
(C)  acease-and-desist order which has become final, or

{2y has wilifully and knowingly committed or engaged in any act,
omission, or practice which constitutes a substantial breach of his fiduciary duty as such
director or officer, and that such violation or such breach of fiduciary duty is one involving
personal dishonesty on the part of such director or officer.

Authority to

(b)  Inrespect to any director or officer referred to in subsection (a), the . p

Administration may, if it deems it necessary for the protection of the Heensse or the interests
of (he Administration, by written notice to such effect served upon such director or officer,
suspend him from office and/or prohibit him from further participation in any manner in the

conduct of the affairs of the licensee. Such suspension and/or probibition shall become .
effective upon service of such notice and, unless staved by a court in proceedings authorized

by subsection (d), shall remain in effect pending the completion of the administrative

proceedings pursuant to the notice served under subsection (a} and until such time as the

Administration shall dismiss the charges specified in such notice, or, if an order of removal

and/or prohibition is issued against the director or officer, until the effective date of any such

order.” Copies of any such notice shall also be served upon the interested licensee,

(¢} A notice of intention to remove a director of [sic; should read "or”] officer, as Notige.
provided in subsection (a}, shall contain a statement of the facts constituting grounds
therefor, and shall fix a time and place at which a hearing will be held thereon. Such hearing
shail be fixed for a date pot earlier than thirty days nor later than sixty days after the date of
service of such nofice, unless an earlier or a later date is set by the Administration at the
request of (1) such director or officer and for good cause shown, or (2} the' Attorney General
of the United States. Unless such director or officer shall appear at the hearing in person or
by a duly suthorized representative, he shall be deemed to have consented to the issnance of
an order of such removal. In the event of such consent, or if upon the record made at any
such hearing the Adminisiration shall find that any of the grounds specified in such notice
has been established, the Administration may issue such orders of removal from office as it
deems appropriate. Any such order shall become effective at the expiration of thirty days
after service upon such licensee and the director or officer concerned (except in the case of an
order issued upon consent, which shall become effective at the time specified therein). Such
order shall remain effective and enforceable except to such extent as it is stayed, modified, .
terminated, or set aside by action of the Administration or a reviewing court.

Hearing.
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(d)  Within ten days after any director or officer bas been suspended from office
and/or prohibiied from participation in the conduct of the affairs of a licensee under
subsection (b), such director or officer may apply to the United States district court for the
Jjudicial district in which the home office of the licensee is located, or the United States
District Court for the District of Columbia, for a stay of such suspension and/or prohibition -
pending the completion of the administrative proceedings pursuant to the notice served upon  Jurisdiction.
such director or officer ander subsection {a}, and such court shall have jurisdicion to szay
such suspensmn and/or prohibition.

(e} Whenever any director or officer of a licensee is charged in any information, g:l?;‘g sty or
indictment, or complaint authorized by a United Siates attomey, with the commission of or  yrach, ogrm
participation in a felony involving dishonesty or weach of trust, the Administration may, by '
written notice served upon such director or officer, suspend him from office and/or prohibit
him from further participation in any manner in the conduct of the affairs of the licensee. A
copy of such notice shall also be served upon the licengee. Such suspension and/or
prohibition shall remain in effect until such information, indictment, or complaint is finally
disposed of or until terminated by the Administration, In the event that a judgment of
conviction with respect to such offense is entered against such director or officer, and at such
time as such judgment is not subject to further appellate review, the Administration may
1ssue and serve upon such director or officer an order removing him from office. A copy of
such order shall be served upon such licenses, whereupon such director or officer shall cease
10 be a director or officer of such licensee. A finding of not guilty or other digposition of the
charge shall not preclude the Administration from thercafler instituting proceedings 10
suspend or remove such director or officer from office and/or to prohibit him from further
participation in licensec affairs, pursuant to subsection {(a) or (b},

{( (1)  Any hearing provided for in this section shall be held in the Federal =~ Hearing.
Judicial district or in the territory in which the principal office of the licensee is located uniess
the party afforded the hearing consents {0 another place, and shall be conducted in
zccordance with the provisions of chapter § of title 5 of the United States Code. After such
hearing, and within ninety days after the Administration has notified the parties that the case
has been submitted to it for final decision, the Administration shall render its decision {which
shall include findings of fact upon which its decision is predicated) and shall issue and cause
to be served upon each party o the proceeding an order or arders consistent with the
provisions of this section. Judicial review of any such order shall be exclusively as provided  Judicial
in this subsection. Unless a petition for review is timely filed in a court of appeals of the review.
United States, as hereinafier provided in paragraph (2) of this subsection, and thereafter until
the record in the proceeding has been filed as so provided, the Administration may at any
time, upon such sotice, and in such manner as it shall deers proper, modify, terminate, or set
aside any such order. Upon such filing of the record, the Administration may modify,
tenminate, or set aside any such order with permission of the court.

(2)  Any party to such proceeding may obtain a review of any order served
pursuant to paragraph (1) of this subsection {other than an order issued with the consent of
the director or officer concerned, or an order issued under subsection () of this section), by
filing in the court of appeals of the United States for the circuit in which the principal office
of the licensee is located, or in the United States Cowrt of Appeals for the District of
Columbia Circuit, within thirty days afier the date of service of such order, a written petition
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praying that the order of the Administration be modified, terminated, or set aside. A copy of

such petition shall be forthwith transmitted by the clerk of the court to the Administration, "
and thereupon the Administration shall file in the court the record in the proceeding, as
provided in section 2112 of title 28 of the United States Code. Upon the filing of such
petition, such court shall have jurisdiction, which upon the filing of the record shall, except
as provided in the last sentence of said paragraph (1), be exclusive, to affirm, modify,
terminate, or set aside, in whole or in part, the order of the Administration. Review of such
. proceedings shall be had as provided in chapter 7 of title 5 of the United States Code. The
judgment and decree of the court shall be final, except that the same shall be subject to
review by the Supreme Court upon certiorari as prowded in section 1254 of title 28 of the
United States Code.

[28 USC 2112).

{28 USC 1254].

(3)  The commencement of proceedings for judicial review under
paragraph (2) of this subsection shall not, unless specifically ordered by the court, operate as
a stay of any order issued by the Administration. -

Sec. 314. UNLAWFUL ACTS AND OMISSIONS BY OFFICERS, DIRECTORS,  15USC687f.
EMPLOYEES, OR AGENTS; BREACH OF FIDUCIARY DUTY'®.

(a) Wherever a licensee violates any provision of this Act or regulation issued
thereunder by reason of its failure to comply with the terms thereof or by reason of its
engaging in any act or practice which constitutes or will constitute a violation thereof, such
violation shall be deemed to be also a violation and an unlawful act on the part of any person .
who, directly or indirectly, authorizes, orders, participates in, or causes, brings about, '
counsels, aids, or abets in the commission of any acts, practices, or transactions which
constitute or will constitute, in whole or in part, such violation.

)] It shall be unlawful for any officer, director, employee, agent, or other
participant in the management or conduct of the affairs of a licensee to engage in any act or
practice, or to omit any act, in breach of his fiduciary duty as such officer, director,
employee, agent, or participant, if, as a result thereof, the licensee has suffered or is in
imminent danger of suffering financial loss or other damage.

(c) Except with the written consent of the Administration, it shall be unlawful

(1)  for any person hereafter to take office as an officer, director, or
employee of a licensee, or to become an agent or part:cupant in the conduct of the affairs or
management of a licensee, if -- RN

(A) - he has been convicted of a felony, or any other criminal offense
involving dishonesty or breach of trust, or

(B)  he has been found civilly liable in damages, or has been
permanently or temporarily enjoined by an order, judgment, or decree of a court of competent
jurisdiction, by reason of any act or practice involving fraud or breach of trust; or .

*23ec. 314 added by § 7 of PL. 89-779, approved Nov. 6, 1966 (80 Stat. 1363).
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(2} for any person to continue fo serve in any of the above-described
capacities, if - ’

{A) heis hereafler convicted of a felony, or any other criminai
offense involving dishonestly or breach of trust, or

(B)  he is hereafter found civilly Hable in damages, or is
permanently or temporarily enjoined by an order, judgment, or decree of a court of competent
jurisdiction, by reason of any act or practice involving fraud or breach of trust.

Sec. 315. PENALTIES AND FORFEITURES™ 15 USC 687¢.

{a) Except as provided in subsection (b) of this section, a licensee which violates
any regulation or wrilten directive issued by the Administrator, requiring the filing of any
regular or special report pursuant to section 310(b) of this Act, shall forfeit and pay to the
United States a civil penalty of not more than $100 for each and every day of the continuance  penaty,
of the licensee’s failure to file such report, unless it is shown that such failure is due to
reasonable cause and not due to willful neglect. The civil penalites provided for in this
section shall accrue to the United States and may be recovered in a civil action brought by the
Administration.

(b}  The Administraiion may by rules and regulations, or upon application of an
interested party, at any time previous to such faiture, by order, after notice and opportunity
for hearing, exempt in whole or in part, any small business investrnent company from the
provisions of subsection (a) of this section, upon such terms and conditions and for such
penod of time as it deems necessary and appropriate, if the Administration finds that such
action is not inconsistent with the public interest or the protection of the Administration. The
Administration may for the purposes of this section make any alternative requirements
appropriate to the situation.

Sec. 316. JURISDICTION AND SERVICE OF PROCESS™ . Jurisdiction.
. . 15 USC 687h.
Any suit or action brought under section 308, 309, 311, 313, or 315 by the
Administration at law or i equity to enforce any liability or duty created by, or 1o enjoin any
violation of, this Act, or any rule, regulation, or order promulgated thereunder, shall be
brought in the distnict wherein the licensee maintains its principal office, and process in such
cases may be served in any district in which the defendant maintains its principal mfﬁce or.
fransacts business, or wherever the defendant may be found.

Sec. 317.% {15 USC 80a-
1863

™S, 315 added by § 7 of PL 89-779, approved Nov, 6, 1966 {80 Stat. 1364).
M&ee, 316 added by § 7 of PL 89-779, approved Nov. 6, 1966 (80 Smt, 1364),
Sections 317 and 318 were deleted by § 208(hX I XE) of P.L. 104-208, approved Sept. 30, 1996 (110 Stat. 3009.747), The

same section redesignated ol sections 319« 322 as seetions 317 - 320, respectively, Text of former section 317 is rcprmtcd
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Section 18 of the investment Company Act of 1940, as amended (15 U.S.C. 80z - 18}, . . :
is further amended by amending subsection (k) 1o read as follows:

“{k} The provisions of subparagraphs (A) and (B) of paragraph (1) of subsection (2}  Preferred stoc
of this section shall not apply to investment companies operating under the Small Business asset coverage
Investment Act of 1958, and the provisions of paragraph (2 of said subsection shall not requirement,
apply to such companies so long as such class of senior securzty shall be held or guaranteed ~ SxempUon.
by the Smail Business Admmxstrauon "

Sec.318.  GUARANTEED OBLIGATIONS NOT ELIGIBLE FOR PURCHASEBY |5 USCesk.
FEDERAL FINANCING BANK'™

.thing in any provision of law shall be construed to authorize the Federal Financing
Bank to acquire after September 30, 1985 -

{1}  any obligation the payment of principal or inlerest on which has at any
time been guaranteed in whole or in part under this title,

{2)  any obligation which is an interest in any obligation described in

paragraph (1}, or | .
{3}  any obligation which is secured by, or substantially all of the value of !

which is attributable to, any obligation described in paragraph (1) or (2).

Sec. 3189, ISSUANCE AND GUARANTEE OF TRUST CERTIFICATES™ 15 USC 6871

below:

Notwithstanding section 303(b), the effective rate of interest after Qctober 13, 1871, during te first five years thereafior
of the term of any debenture purchased by the Administration from s small business Investment company under
authority of section 303(c), shall be the greater of 3 per centum or 3 percentage points below the interest ate

determined pursuant to section 303(b). The Administration is suthorized to apply interest pald o it by such company
for the period from QOcteber 13, 1571, to the effective date of this section, without interes? therson, 10 Bterest payable
after such effective date.

Text of former seofion 318 is reprinted below:
The ﬁ&nmzm&an is anthornized 1o extend the henefits cf sections 303{::} zmé 31? to any mzadi imsmess mvestment
company operating under suthority of section 301(d) of this Act, and which is owned, in whole ot in part, by one or
more small business investment companies, in accordance with reguiations promulgated by the Administration.
1 Section 318 (as redesignated by § 208(h 1 XE of P.L. 104-208) added by § 18604(a) of PL 99-272, approved April 7, 1986
{100 Stat, 364),
Wigaction 319 (a5 redesignated by § 2081 WE) of P.L. 104-208) completely rewritten by § 404 of PL, 102-366, Weved. :
4, 1992 {106 Sa. 10135 Text of former § 321 follows:

{a} The Administration is authorized to issue trust certificates representing ownership of all of & fractional ;mrt of
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(&)  The Administration is authorized to issue trust centificates representing E::f;:j‘:;
ownership of all or a fractional part of debentures issued by small business investment trust

companies’® and guaranteed by the Administration under this Act, or participating securities  centificates.

debentures issued by small business investment companics, inclading companies operating under the authority of
section 301(d), and guaranteed by the Administration under this Act: Provided, That such trust certificates shall be
based on and backed by a trust or pool approved by the Administration and composed solely of guaranteed debentures.

[t5)] TheAdmmlstranon is authonzcd, upon such terms and conditions as are deemed appropriate, to guarantee the
tiraely payment of the principal of and interest on trust certificates issued by the Administeation or its agent for
purposes of this section. Such guarantee shall be limited to the extent of principal and interest on the guaranteed
debentrss which compose the oust or poal. In the event that a debenture in such trust or pool is prepaid, sither
voliintarily or in the event of default, the guarantes of timely payment of principal and interest on the trust certificates
shall be reduced in proportion to the amount of principal and interest such prepaid debenture represents in the trust of
pool. Interest on prepaid or defauited debentures shall accrue and be guarantsed by the Administrstion only Swough
the date of payment on the guanantee. During the term of the trust ceetificate, it may be calied for redemption due o
prepayment or default of all debentures congtituting the pool.

3 Fhe Gl faith and credit of the United States &s pledged to the payment of all amounts which may be roquired
wmmzémmy@mcofmcbmmﬁcm issued by the Adminictration or s agent pursuant to this
section.

{H The Administration shall not collect any fee for any gawrantes under this section: Provided, That nothing
herein shall preciude sny agent of the Administration from collecting 2 fee approved by the Administration for the
functions described in subsection (£1(2) of this section.

(&) (1) Inthe svent the Administration pays 2 claim under a guarantee issued under this section, it shall be
subrogated fally to the rights sansfied by such payment.

(2} No State or local law, and no Federal law, shall preciude or limit the exercise by the Administration
of its ownership rights in the debentures constituting the trust or poo! against which the trust certificates are issued.

) The Administration shall -

0 provide for a central registration of ail trust cerrificates sold pursuant to this section; such central
repistration shall include with respect to each sale, identification of each development company; the interest rate paid by
the development company; commissions, fees, or discounts paid to brokers and dealers in trugt centificates;
identification of each purchaser of the Gust certificate; the price paid by the puschaser for the trust cenificate; the
interest rate paid on the trust certificate; the fees of any agent for carrving out the functions desoribed in paragraph 2
and such ather information as the Adminictrution deems appropriaie;

{5 eomract with an sgent to carry out on behalf of the Administration the central registration functions
of tis section and the issuance of trust contificates to facilitate poolings; such agent shall provide a fidelity bond or
insursnes in such amounts a3 the Administration determines 1o be necessary 1o fully protect the interests of the
Government; ’

K}’ pricr to any sale, require the seller to disclose to a purchaser of & rust cortificate issued pursuant to
this section, information en the tenms, conditions, and yield of such instrument; and

{4} have the authority to regulate brokers and dealers in tnast certificates sold pursuant to this section.

“Phrase “including companies operating under the adthority of section 301(d)" was delemd by § 208(h)QXFXI) of L. 104-
208, appraved Sept. 30, 1996 (110 Stat, 3009-747).
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which are issued by such companies and purchased and guaranteed pursuant to section _
303(g): Provided. That such trust certificates shall be based on and backed by a trust or pool . ’
approved by the Administration and composed solely of guaranteed debentures or guaranteed

participating securities.

(b)  The Administration is authorized, upon such terms and conditions as are

. deemed appropriate, to guarantee the timely payment of the principal of and interest on trust
certificates issued by the Administration or its agent for purposes of this section. Such
guarantee shall be limited to the extent of principal and interest on the guaranteed debentures
or the redemption price of and priority payments on the participating securities, which
compose the trust or pool. In the event that a debenture in such trust or pool is prepaid, or
participating securities are redeemed, either voluntarily or involuntarily, or in the event of
default of a debenture or voluntary or involuntary redemption of a participating security, the
guarantee of timely payment of principal and interest on the trust certificates shall be reduced
in proportion to the amount of principal and interest such prepaid debenture or redeemed
participating security and priority payments represent in the trust or pool. Interest on prepaid
or defaulted debentures, or priority payments on participating securities, shall accrue and be
guaranteed by the Administration only through the date of payment of the guarantee. During
the term of the trust certificate, it may be called for redemption due to prepayment or default
of all debentures or redemption, whether voluntary or involuntary, of all participating
securities residing in the pool.

(c) The full faith and credit of the United States is pledged to the payment of all . ,
amounts which may be required to be paid under any guarantee of such trust certificates !
issued by the Administration or its agent pursuant to this section.

(d) The Administration shall not collect a fee for any guarantee under this section:
Provided, That nothing herein shall preclude any agent of the Administration from collecting
a fee approved by the Administration for the functions described in subsection (f)(2) of this
section.

(e) (1)  Inthe event the Administration pays a claim under a guarantee issued
under this section, it shall be subrogated fully to the rights satisfied by such payment.

(2)  No State or local law, and no Federal law, shall preclude or limit the
exercise by the Administration of its ownership rights in the debentures or participating
securities residing in a trust or pool against which trust certificates are issued.

() (1) . The Administration shall provide for a central registration of all trust  Registration of
certificates sold pursuant to this section.'” trust certificates.

‘¥ Paragraph 319(f)(1) (as renumbered) was rewritten by § 205(b}(1) of P.L. 104-208 , approved Sept. 30, 1996 (110 Stat. 3009-
738). Text of former 321{f)1) is reprinted below:

Such central registration shall include with respect to each sale-- .
(A) identification of each small business investment company;
(B) the interest rate or prioritized payment rate paid by the small business investment company;
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{2)  The Administrator shall contract with an agent or agents to carry out
on behalf of the Administration the pooling and the central registration functions of this
section including, notwithstanding any other provision of law, maintenance on behalf of and
under the direction of the Administration, such commercial bank accounts or investments in
obligations of the United States'™® as may be necessary to facilitete trusts or pools backed by
debentures or participating securities guaranteed under this Act, and the issuance of trust
certificates to facilitate such poolings. Such agent or agents shall provide a fidelity bond or
insurance in such amounts as the Administration determines 10 be necessary to fully protect
the interesis of the Government.

(3)  Prior 1o any sale, the Administrator shall require the seller to disclose
1o & purchaser of a trust certificate issued pursuant to this section, information on the terms,
conditions, and yield of such instrument.

{4y  The Administrator is authorized to regulate brokers and dealers in trust
certificates sold pursuant o this section.

(53" Nothing in this subsection shall prohibit the use of a book-entry or
other electronic form of registration for trust certificates.

Sec. 320, PERIODIC ISSUANCE OF GUARANTEES AND TRUST 13 USC 687m.
CERTIFICATES'™
Feriodic
issuance of

The Administration shall issue guarantees under section 303 and trust certificates guarantees and
urider section 319 at periodic intervals of not less than every 12 months'” and shalldosoat
cersificates.

() commissions, fees, or discounts paid 1o brokers and dealers in trust cerdificates;
(- idemtification of each purchaser of the bust certificate;

{E} the price paid by the purchaser for the trust cersificats;

) the interest rate on the trust certificate;

{G) the fee of any agent for carrying ot the functions deseribed in paragraph (2); and
{H} such other information as the Administation deems sppropriate.

ephrase "or investments in obligations of the United States™ added by § 288{!:}{2}(?}{%8 of P.1. 104-208, approved Sept. 30,
1996 (110 Stat. 3009-747),

Hiparagraph 319(0(S) added by § 205(6X2) of P.L. 104-208, approved Sept. 30, 1996 (110 Stat. 3009-738).

gection 320 (as redesignated by § 208X 1X(E) of P.L. 104-208) added by § 106(a) of PL 100-590, spproved Nov. 3, 1988
(102 Stat, 2993),

"} “Three months” changed to “6 months” by § 215{e) of P.L. 105135, approved Dec. 2, 1997 (111 Stat. 2603). “Six
menths” changed to “12 months™ by § 2(d¥2) of P.L. 106-9, approved Apnil 5, 1999 (113 Stat, 17}
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such shorter intervals as its {sic] deems appropriate, taking into consideration the amount and
number of such guarantees or trust certificates, ‘ .
TITLEIV — GUARANTEES
PART A ~ LEASE GUARANTEES
Sec. 401, AUTHORITY OF THE ADMINISTRATION'™ 15 USC 692.

{a)  The Administration may, whenever it determines such action to be necessary ~ L-ease
or desirable, and upon such terms and conditions as it may prescribe, guarantee the payment ~ SO2TRiees.
of rentals under leases of commercial and industrial property entered into by amall business
concerns to enable such concerns to obtain such leases.!'¥ Any such guarantee may be made
or effected either directly or in cooperation with any qualified surety company or other
qualified company through a participation agreement with such company. The foregoing
powers shall be subject, however, 1o the following restrictions and Hmitations:

(1)  No guarantee shall be issued by the Administration (A) if a guarantes
meeting the requirements of the applicant 1s otherwise available on reasonable terms, and (B)
unless the Administration determines that there exists a reasonable expectation that the small
business concem in behaif of which the guarantee is issued will perform the covenants and

conditions of the lease,

(2}  The Administration shall, to the greatest extent practicable, exercise .
the powers conferred by this section in ¢ooperation with qualified surety or other companies
on a participation basts.

(b}  The Administration shall fix a uniform annual fee for iis share of any Fees.
guarantee under this section which shall be payable in advance at such time as may be
prescribed by the Administrator. The amount of any such fee shall be determined 1n
accordance with sound actuarial practices and procedures, to the extent practicable, but in no
case shall such amount exceed, on the Adminstration’s share of any guarantes made under
this part,”™ 2-1/2 per centum per annum of the minimum annual guaranteed rental payable
under any guarantee lease: Provided, That the Administration shall fix the lowest fee that
experience under the program established hereby has shown to be justified. The

HOriginal title 1V, which provided for the conversion of State chartered investment companies and State development
companies into SBICs, was repealed by § 1 H{f) of PL B7-341, approved Oct. 3, 1961 (75 Stat. 756), and new Title TV, Lease
Guarantees, was added by § 316(z) of PL 89-117, the Housing and Urban Development Act of 1965, approved Avg. 10, 1953
{749 Stat. 482). Title heading amended by § 911(a)(1) of PL 91-609, the Housing and Urban Development Act of 1970,
approved Dec. 31, 1970 (84 Stat. 1812). [Beginning with FY 1977, no appropriation for new lease gnarantess has been made,)

Higection 208 of PL 90-104, approved Oct. 11, 1967 (81 Stat, 271), extended the lease guarantee program to small business
concens generally by deleting the language which had limited the program to smail coneerns displaced by federally aided
vonstruction or eligible for title 1V loans under the Economic Oppermnmity Act of 1964 (42 USC 2901 et seq.).

6 1he reference to “this part” inserted in lieu of “this itle” by § 911(aX2) of PL 91-609, the Housing and Urban Development
Act of 1970, approved Dec. 31, 1970 (84 Stat, 1812).
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Administration may also fix such uniform fees for the processing of applications for
guarantees under this section as the Administrator determines are reasonable and necessary to
pay the administrative expenses that are incurred in connection therewith,

(¢}  Inconuncction with the guarantee of rentals under any lease pursuant to
authority conferred by this section, the Administrator may require, in order 1o minimize the
financial risk asswmed under such guarantee -

{1} that the lessee pay an amount, not to exceed one-fourth of the Escrow.
minimum guaranteed annual rental required under the lease, which shall be held in escrow
and shall be available {A) to meet rental charges accruing i any month for which the lesses
is in default, or (B) if no defanlt occurs during the term of the lease, for application (with
accrued interest) toward final payments of rental charges under the lease;

{2 that upon occurrence of a default under the lease, the lessor shall, as a
condition precedent to enforcing any claim under the lease guarantee, utilize the entire
period, for which there are funds available in escrow for payment of rentals, in reasonably
diligent efforts to eliminate or minimize losses, by releasing the commercial or industrial
property covered by the lease to another qualified tenant, and no claim shall be made or paid
under the guarantee until such effort has been made and such escrow funds have been
exhausted;

{3)  that any guarantor of the lease will become a successor of the lessor
for the purpose of collecting from a lessee in default rentals which are in arrears and with
respect to which the lessor has received payment under a guarantee made pursuant to this
section; ard

4 such other pmvzszons not inconsistent with the purpascs of this part,'"”
as the Admzzxzs%miz}: may o s ;iasctetwn require. .

Sec. 402. POWERS
15 USC 693

Without limiting the authority conferred upon the Administrator and the ;f?;’m’
Administration by section 201" of this Act, the Administrator and the Administration shall

have, in the performance of and with respect to the functions, powers, and duties conferred

by this part, all the authority and be subject to the same conditions prescribed in section 5(b)

of the Small Business Act with respect to loans, including the authonity to execute subleases,

assignments of lease and new leases with any person, firm, organization, or other entity, in

order to aid in the liquidation of obligations of the Admunistration hereunder.

“7The reference 1o “this part” inserted i Heu of “this title” by § 911{aX2) of PL 91609, the Housing and Utban Development
Actof 1970, spproved Dee. 31, 1970 (84 St 1812).

H¥The “section 201 authority referred to was tmxsfemd from sec. 201 to new sec. 308(f) pursuant 1o PL. 89»?79 approved
Nov. 6, 1966 {80 Stat. 1359}
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Sec.403.  FUND [Repealed]'® [15 USC
Sec.404.  POLLUTION CONTROL'™ 15 USC 694-1.
(@) For purposes of this section, the term —
(1)  *pollution control facilities" means such property (both real and o ution

personal) as the Administration in its discretion determines is likely to help prevent, reduce,  facilities.”
abate, or control noise, air or water pollution or contamination by removing, altering, .

disposing or storing pollutants, contaminants, wastes, or heat, and such property (both real

and personal) as the Administration determines will be used for the collection, storage,

treatment, utilization; processing, or final disposal of solid or liquid waste.

(2) - "person" includes corporations, companies, associations, firms, “Person.”
partnerships, societies, joint stock companies, States, territories, and possessions of the
United States, or subdivisions of any of the foregoing, and the Dlstnct of Columbia, as well
as individuals.

> “Qualified
contract.”

(3)  "qualified contract" means a lease, sublease, loan agreement, -
installment sales contract, or similar instrument, entered into between a small business
concern and any person.

(b) The Administration may, whenever it determines that small business concerns G“'-
are or are likely to be at an operational or financing disadvantage with other business -

1°Gec., 403 repealed and remaining funds transferred to business loan and mvestrnent fund, §§ 4(c)(1) and (2) of the Small
Business Act, by § 111(b) of PL 160-590, approved Nov. 3, 1988 (102 Stat. 2995). Text of section 403 and its legislative history
set out below: .

There is hereby created within the Treasury a separate fund for guarantees which shall be available to the Administrator
without fiscal year limitations as a revolving fund for the purposes of section 401. All amounts received by the
Administrator, including any moneys, property, or assets derived by him from his operations in connection with section
401, shall be deposited in the fund. All expenses, excluding administrative expenses, pursuant to operations of the
Administrator under section 401 shall be paid from the fund.

Sec. 403 rewritten by § 911{a)(3) of PL 91-609, the Housing and Urban Development Act of 1970, approved Dec. 31,
1970 (84 Stat. 1812), to increase the amount of the revolving fund and extend its vse to the Surety Bond Guarantees
under Part B of Title IV. Sec. 403 rewritten by § 6(a) of PL 93-386, the Small Business Amendments of 1974,
approved Aug. 23, 1974 (88 Stat. 742), to establish a separate revolving fund to provide capital for Surety Bond
Guarantees under Part B of Title IV. The arnount authorized for the sec.- 403 fund was previously set at $10 million by
§ 911(a)(3) of PL. 91-608, to be shared by the Surety Bond Program and the Lease Guarantee Program under Part A of
Title IV. (See sec. 412 for the Surety Bond Progmm Revolving Fund.) Sec. 403 rewritten in its current language by

§ 103 of PL 95-89, approved Aug, 4, 1977, effective Oct. 1, 1977 (91 Stat. 553). The authorization language was
transferred to § 20 of the Small Business Act; SBA was no longer required to pay interest to the Treasury on
appropriated funds to be used to pay claims under the Real Estate Lease Guarantee Program and the authority to invest
idle funds obtained as fees was also eliminated. “Section 401" was substituted for "this part" by § 103 of PL 94-305,
approved June 4, 1976 (90 Stat. 663.)

%A dded by § 102 of PL 94-305, approved June 4, 1976 (90 Stat. 663). While this section has not been repealed, the progra.
has been transferred to § 7(a}12)(B) of the Small Business Act by § 111(c) of PL 100-590, approved Nov. 3, 1988 (102 Stat.
2995}, as a guaranteed financing program pursuant to that section.
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concerns with respect to the planning, design, or installation of pollution control facilities, or
the obtaining of financing therefor (including financing by means of revenue bonds issued by
States, political subdivisions thereof, or other public bodies), guarantee the payment of
rentals or other amounts due under qualified contracts. Any such guarantee may be made or
effected either direcily or in cooperation with any qualified surety company or other qualified
company through a participation agreement with such company. The foregoing powers shall
be subiect, however, 1o the following restrictions and limitations:
Yo

(13  Notwithstanding any other law, rule, or regulation or fiscal policy to
the contrary, the guarantee authorized in the case of poliution contro! facilities or property
shall be issued" when such property is acquired by the use of proceeds from industrial
revenue bonds which provide the holders interest which is exempt from Federal income
tax,'” and the Administration is ex;:ressiy prohibited from denying such guarantee due to the

property being so acquired.

{2}  Any such guarantee ghall be for the full amount of payments due under
such gualified contract and shall be a full faith and credit obligation of the United States.

{3)  No guarantee shall be issued by the Administration uniess the
Administration determines that there exists a reasonable expectation that the small business
concern in behalf of which the guarantee is issued will perform the covenants and conditions
of the qualified contract.

(¢}  The Administration shall fix a uniform annual fee for any guarantee issued Fees,
under this section which shall be payable at such time and under such conditions as may be
prescribed by the Admimistrator. The fee shall be set at an amount which the Administration
deems reasonable and necessary and shall be subject to periodic review in order that the
fowest fee that experience under the program shows to be justified will be placed into effect.
In no case shall such amount' be less than 1 per centum or more than 3-1/2 per centum per
annum of the minimum annual guaranteed rental payable under any qualified contract
guaranteed under this section. The Administration may also fix such uniform fees for the
processing of applications for guarantees under this section as the Administrator determines
are reasonable and necessary o pay the administrative expenses that are incurred in
connection therewith,

{d)  In connection with the guarantee of rentals under any qualified contract
pursuant o authority conferred by this section, the Administrator may require, in order to
minimize the financial risk assumed under such guarantee -~ . .

{1) that the lessee pay an amount, not to exceed one-fourth of the average
annual payments for which a gnarantee is issued under this section, which shall be held in

Heshall be issued" substinsted for “may be fssued” by § 115(1) of PL 98-473, approved Oct. 12, 1984 (98 Stat. 1967),
W Chuse (ollowing footnote signal added by PL 58473, supra,

PEes bracketed between one and 3-1/2% (instead of prior ceiling of 3-1/2%) by § 115(3) of PL 98473, approved Oct. 12, 1984,
Joint Resolution [98 Stat. 1837 at 1967).
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escrow and shall be available (A) to meet rental charges accruing in any month for which the
lessee is in default, or (B) if no default occurs during the term of the qualified contract, for .
application (with accrued interest) toward final payments of rental charges under the

qualified contract; ' '

(2)  that upon occurrence of a default under the qualified contract, the
lessor shall, as a condition precedent to enforcing any claim under the qualified contract
guarantee, utilize the entire period, for which there are funds available in escrow for payment
of rentals, in reasonable diligent efforts to eliminate or minimize losses, by releasing the
property covered by the qualified contract to another qualified lessee, and no claim shall be
made or paid under the guarantee until such effort has been made and such escrow funds
have been exhausted;

(3)  that any guarantor of the qualified contract will become a successor of
the lessor for the purpose of collecting from a lessee in default rentals which are in arrears
and with respect to which the lessor has received payment under a guarantee made pursuant
to this section; and

(4)  such other provisions, not inconsistent with the purposes of this
section as the Administrator may in his discretion require.

(e) Any guarantee issued under this section may be assigned with the permission
of the Administration by the person to whom the payments under qualified contracts are due. .
)  Section 402 shall apply to the administration of this section. ;li l']Jf_C 694-2.
LLion
' " control
Sec.405.  FUND™ _ revolving fund.

There is hereby created within the Treasury a separate fund for guarantees which shall
be available to the Administrator without fiscal year limitations as a revolving fund for the
purpose of section 404. All amounts received by the Administrator, including any moneys,
property, or assets derived by him from his operations in connection with section 404 shatl be
deposited in the fund. All expenses and payments, excluding administrative expenses,
pursuant to operations of the Administrator under section 404 shall be paid from the fund. -
Moneys in the fund not needed for the payment of current operating expenses or for the
payment of claims arising under this part may be invested in bonds or other obligations of, or
bonds or other obligations guaranteed as to principal and interest by, the United States;
except that moneys provided as capital for the fund shall not be so invested.'”

PART B - SURETY BOND GUARANTEES'*®

'23ec. 405 rewritten by § 104 of PL 95-89, approved Aug,. 4, 1977, effective Oct. 1, 1977 (91 Stat. 553). The authorization
language was transferred to § 20 of the Small Business Act; SBA is no longer required to pay interest to the Treasury on
appropriated funds to be used to pay claitns under this program and the authority to invest idle funds was ended. l

'S ast sentence added by § 112 of PL 96-302, approved July 2, 1980 (94 Stat. 833).
2¢part B added by § 911(a)(4) of PL 91-609, the Housing and Urban Development Act of 1970, approved Dec. 31, 1970 (34

Stat. 1812). -
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Sec. 410. DEFINITIONS 15 USC 694a,
As used in this part -

(1}  'the term "bid bond” means a bond conditioned upon the bidderona g pona >
contract entering into the contract, if he receives the award thereof and furnishing the '
prescribed payment bond and performance bond.

(2)  the term "payment bond" means a bond conditioned upon the payment eymentbond.
by the principal of money to persons under contract with him.

(3 the term "performance bond" means a bond conditioned upon the Zﬁ?’maﬂ&
completion by the principal of a contract in accordance with its terms.

(4} the termn "surety” means the person who, (A) under the terms of a bid “Surety”.
bond, undertakes 1o pay a sum of money 1o the obligee in the event the principal breaches the
conditions of the bond, {B) under the terms of a performance bond, undertakes to incur the
cost of fulfilling the terms of a contract in the event the principal breaches the conditions of
the contract, {C) under the terms of a payment bond, undertakes 1o make payment to all
persons supplying labor and material in the prosecution of the work provided for in the
contrast if the principal fails to make prompt payment, or (D) is an agent, independent agent,
underwriter, or any other company ot individual empowered to act on behaif of such
person.'” :

{5}  the term "obligee” means {A) in the case of a bid bond, the person “Obliges,”
requesting bids for the performance of a contract, or (B} in the case of a payment bond or
performance bond, the person who has contracted with a principal for the completion of the
contract and 1o whom the obligation of the surety runs in the event of a breach by the
principal of the conditions of a payment bond or performance bond.

{6)  the term "principal” means {A) in the case of a bid bond, a person “Principal.”
bidding for the award of a contract, or (B) the person pnmaniy Jiable to complete a contract
for the obligee, or to make payments fo other persons in respect of such contract, and for
whose performance of his obligation the surety is bound ander the terms of a payment or
performance bond. A principal may be a prime contracior or a sehcontractor.

- “Prims

(7)  the term "prime contractor” means the person with whom the obligee  contactor,”

has contracted to perform the contract.

' “Subcontrace
(&  theterm "suhoontractor” means a person who has contracted with a  ter) i
prime contractor or with another subcontractor to perform a contract,
Sec. 411. AUTHORITY OF THE ADMINISTRATION 15 USC 694b.

WSec. 410(4XD) added by § 110 of PL 95507, approved Oct. 24, 1978 (92 Stat. 1757}

#gec. 411(a) substantially rewritten by § 202 of PL. 100-550, approved Nov. 3, 1988 (102 Stat, 3097} For prior text, see §
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SMALL BUSINESS INVESTMENT ACT OF 1558

(a) (1)  The Administration may, upon such terms and conditions as it may S““"
prescribe, guarantee and enter into commitments to guarantee any surety against loss guaranity

resulting from a breach of the terms of a bid bond, payment bond, performance bond, or
bonds ancillary thereto, by a principal on any contract up to $1,250,000.'*

(2} The terms and conditions of said guarantees and commitments may
vary from surety to surety on the hasis of the Admimstration's experience with the particular
surety.

{3} The Adminisiration may authorize any surety, without further
Administration approval, 1o issue, monitor, and service such bonds subject to the
Administration’s guarantee.

(4y  No such guaraniee may be issued, unless--

(A) the persen who would be principal under the bond is a smalt
business concerm;

(B} the bond is required in order for such person to bid on a
contract, or 10 serve as a prime confractor or suhcontractor thereon;

{C)  such person is not abie {o obtain such bond on reasonable terms . .
and conditions without a guarantee under this section; and 3

(D)  there is a reasonable expectation that such principal will
perform the covenants and conditions of the contract with respect to which such bond is -
requirad, and the terms and conditions of such bond are reasonable in the light of the risks
involved and the extent of the surety's participation,

(5Y* (A) The Administration shall promptly act upon an application
from a surety to participaie in the Preferred Surety Bond Guarantee Program, authorized by
paragraph (3}, in accordance with criteria and procedures established in regulations pursuant
to subsection (d).

&

111 of PL, 95-507, approved Oct. 24, 1978 (92 Stat, 1758}, -
Wr€1,256,000" inserted in lieu of "$1,000,000", per § 18014 of PL 99-272, approved April 7, 1986 {100 Stat, 370).

#pxniration date of this section changed to September 30, 1994, by § 216(a) of P.L. 101-574, approved Nov. 15, 1950 (104

C\é}'\ % 28231 [Section 206 of P.L. 100-894, approved Nov. 3, 1988, as amended by § 216(b) of P.L. 101-574, requires the

Comptrolier General of the U.S. to report on the success of this provision not {ater than March 1, 1994, and cover the peried Oct.
1, 1990, through Sept. 30, 1993} l

" Paragraph 41 1{aX5) added by § 206{a) of P.L. 104-708, approved Sept. 30, 1996 {110 Stat, 3009-738), Section 206{b) o
104.208 provides that ™{tihe smendments made by subsection {2} shall apply with respeet to applications received {or pending
substantive evaluation} on or affer October 1, 19958
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{(B) The Administration is authorized to reduce the allotment of
bond guarantee authorily or terminate the participation of a surety in the Preferred Surety
Program [sic] Guarantee Program based on the rate of participation of such surety during the
4 most recent fiscal vear quarters compared to the median rate of participation by the other
sureties in the program.

inderanifi-

. (b))  Subject o the provisions of this section, in connection with the issuance by i

the Admunistration of a guarantee to a surety as provided by subsection (a), the )
Administration may agree to indemnify such surety against a loss sustained by such surety in
avoiding or attempting to avoid a breach of the terms of a bond guaranteed by the
Administration pursuant to subsection {a}; Provided, however -

{13  pror o making any payment under this subsection, the Administration
shall first determine that a breach of the terms of such bond was imminent;

{2)™  a surety must obtain approval from the Administration prior to making
any payments pursuant to this subsection unless the surety is participating under the authority
of subsection (2)(3); and ,

(3)  no payment by the Administration pursuant to this subsection shall
exceed 10 per centurn of the contract price unless the Administrator determines that a greater
payment should be made as a result of a finding by the Administrator that the surety's loss
sustained in avoiding or atiempting to avoid such breach was necessary and reasonable,

In ne event shall the Administration pay 2 surety pursuant 1o this subsection an amount Limitation.
exceeding the guaranteed share of the bond available to such surety pursuant to subsection

(a}‘iﬁ

(c)'** Any guarantee or agreement to indemnify under this section shall obligate the
Administration 1o pay to the surety a sum--

{1}  notto exceed 70 per centum of the loss incurred and paid by a surety
authorized to issue bonds subject to the Administration’s guarantee under subsection {a)}(3);

(2)  not to exceed 90 per centum of the loss ncurred and paid i the case of
a surety requiring the Administration's specific approval for the issuance of such bond, but in -

#Section 41 HBX2) was rewnitten by § 203(z) of PL 100-590, approved Nov. 3, 1988 (102 Stat. 3008}, which deleted existing
puragraph 41 1(bX3), inserted new paragraph (2), and renumbered existing paragraph (2 as paragraph (3). For prior version, see
§ 111 of PL 95-307, approved Qct. 24, 1978 (92 Stat. 1758). '

1% ast sentence in § 41 1(b) added by § 203(2)(5) of PL 100-59¢, approved Nov. 3, 1988 {102 St 3008}

#Sec, 411(c) rewritten by section 203{k) of PL 100-596. For priot version, see § 115 of PL 96-302, approved July 2, 1980 (94
Stat. 833). Section 5(a) of PL. 100-442, the Indian Financing Act of 1988, approved Sep. 22, 1988 {102 Star, 1764) authorizes
the Secretary of the Interior to provide a supplemental surety bond guaraniee not to exceed 2096 of any losg for any Indian
individua! or economic enterprize eligible for a surety guarantee under § 411 of the Small Business Invesmment Act. For text of
PL 106-442, see the Relmed Provisions of Law section of this Handbaok,
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no event may the Administration make any duplicate payment pursuant to subsection (b or
any other subsection;

(3)  equal to 90 per centum of the loss incurred and paid in the case of a
surety requiring the Administration’s specific approval for the issuance of a bond, if--

{A) theiotal amount of the contract at the time of execution of the
bond or bonds is $100,000 or less, or

(B) the bond was issued to a small business concern owned and
controlled by socially and economically disadvantaged individuals as defined by section 80
of the Small Business Act or to a qualified HUBZone small business concem (as defined in
section 3(p) of the Small Business Act'™; or

{4) dctennil;cd pursuant 1o subsection (b), if applicable,
{dy  The Administration may establish and periodically review regulations for

participsting sureties which shall require such sureties to meet Administration standards for
underwriting, claim practices, and loss ratios.

.‘

Regulations,

SBA not liable

(¢)  Pursuant to any such guaraniee or agreement, the Administration shall £
reimburse the surety, as provided in subsection (¢} of this section, except that the :
Administration shall be relieved of all liability if ~

(1)  the surety obtained such guarantee or agreement, or applied for such
reimbursement, by fraud or material misrepresentation,

{2)  the total contract amount at the time of execution of the bond or bonds
exceeds $1,250,000,%¢ '

(37 the surety has breached a material term or condition of such guarantee
agreement, or

{(#)  the surety has substantially violated the regulations promulgated by the
Administration pursuant to subsection (d).

(f) The Administration may, upon such terms and conditions as it may prescribe,
adopt a procedure for reimbursing a surety for its paid losses billed each month, based upon .
prior monthly pavments to such surety, with subsequent adjustments afier such disbursement.

¥ Reference to “qualified HUBZone small business concem” added by § 604(d) of P.L.. 105135, approved Dec. 2, 1997

{111 Suat. 26331
16:81,250,000" inserted in fiew of "$1,000,0007, per § 18014 of PL 99-272, sppraved April 7, 1986 (100 Stat. 370).
"haragraphs 411{e)3) and (4) added by § 203(¢) of PL 100-590, approved Nov. 3, 1988 {102 Stat. 3008).
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®" (1)  Each participating surety shall make reports to the Administration at Repors to
such times and in such form as the Administration may require. SBA.

(2)  The Administration may at all reasonable times audit, in the offices of
a participating surety, all documents, files, books, records, and other matenial relevant to the
Administration’s guarantee, commitments to guarantee, or agreements to indemnify any
surety pursuant to this section.

(3)  Each surety participating under the authority of paragraph (3) of Audit of
subsection {a) shall be audited at least once each year by examiners selected and approved by surety.
the Administration.

{hy  The Administration shall administer this Part on a prudent and economically , Fees.
justifiable basis'”and establish such fee or fees for smali business concerns and premium or
premiums for sureties as it deems reasonable and pecessary, to be payable st such time and
under such conditions as may be determined by the Administration.

(i} The provisions of section 402 shall apply in the administration of this section.
' 15 USC 485,

Sex. 412  FUNDM? | Surety bond
guarantee

(a) - There is bereby created within the Treasury a separate fund for guarantees fund.

. which shall be available t¢ the Administrator without fiscal year limitation as a revolving
fund for the purposes of this part. All amounts received by the Administrator, including any
moneys, property, or assets derived by him {rom his operations in connection with this part,
shall be deposited inthe fund. All expenses and payments, excluding administrative
expenses, pursuant to operations of the Administrator under this part shall be paid from the
ﬁlnd.lii

(b)"**  Such sums as may be apprepriated to the Fund to carry out the programs
authorized by this part shall be without fiscal year limitation,

tparagraphs {13 and (3) of section 41 (g} added by § 204 of PL 100-590, supra.

The phrase “administer this program on 2 prudent and economically justifiable basis" added 1o the original § 411 by § {1¢a) of
PL. §3-386, the Small Business Amendments of 1974, approved Aug, 23, 1974 (88 St 742). Subsection (h), formerly (¢},
entirely rewritten by said section, to distinguish between fees payable by small concems, and premiums paid by sureties, and to
eliminate several sentences,

Sec. 412, added by § 6(a)(4) of PL 93-388, the Small Business Amendments of 1974, approved Aug, 23, 1974 {88 Stat, 742),
was rewritten by § 105 of PL, 95-89, approved Aug. 4, 1977, effective Oct. 1, 1977 (91 Stat. 5531 The authorization language
was rensterred to § 20 of the Small Business Act; SBA is no lopger required to pay interest to the Treasury on approprisied
funds to be used o pay claims vrder this program and the anthorify to invest idie funds was modified,

Mt ast sentence, repealed by § 1171 of PL 96-302, approved July 2, 1980 (94 Stat, 833), authorized investment of funds not
reeded for operating expenses or claims payments to be invested in ULS. bonds and .S, guaranteed obligations, except for
moneys provided as capitsl. See § 6(a) of PL 93-386, approved Aug. 23, 1574 (38 Stat, 742},

Existing § 412 redesignated {2} and subsection 412(b) added by § 208 of PL. 100-590, approved Nov. 3, 1988 (lﬁz Stat. 3009),

357 ' {Rev. %)



{50110

§ SOHGGHE
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TITLE V -- LOANS TO STATE AND LOCAL DEVELOPMENT COMPANIES . ‘
Sec. 501 STATE DEVELOPMENT COMPANIES. 15 LSO 695,
(a)'*® The Congress hereby finds and declares that the purpose of this title is to State
davelopment

foster economic development and to create or preserve job opportunities in both urban and
rural areas by providing long-term financing for small business concerns through the
development company program authonized by this title.

companies.

(k)  The Administration is authorized to make loans to State development
comparties to assist in carrying out the purposes of this Act. Any funds advanced under this
subsection shall be in exchange for obligations of the development company which bear
interest at such rate, and contain such other terms, as the Administration may fix, and funds
may be so advanced without regard to the use and investment by the development company
of funds secured by it from other sources.

(¢}  The total amount of obligations purchased and outstanding at any one time by
the Administration under this section from any one State development company shall not
exceed the {otal amount borrowed by it from all other sources. Funds advanced to a State
development company under this section shall be treated on an equal basis with those funds
borrowed by such company after the date of the enactment of this Act, regardless of source,
which have the highest priority, except when this requirement is waived by the .
Adminigirator,

@™ 1o order to qualify for assistance under this title, the development company
must demonsirate that the project to be funded is directed toward at least one of the following
economic development objectives—

{1}  the creation of job opportunities within two years of the completion of
the project or the preservation or retention of jobs attributable to the project;

{2}  improving the economy of the locality, such as stimulating other
business development in the community, bringing new income into the area, or assisting the
commmnity in diversifying and stabilizing its economy; or

(3)  the achievement of one or more of the following public policy goals:

{A)  business district revitahization,

(B)  expansion of exports,

“Subsections 501(a) and (b) redesignated as S01(b} and (¢}, respectively, arrd new subsection S0z} added by § 115{a) of P
100-590, approved Nov. 3, 1988 (102 Stat. 2697). Section 115(bX 1) added the heading “State development companies”.
Subsection 501(z) rewritten by § 214(a) of P.L. 101-574, approved Nov. I3, 1990 (104 Stat. 2821),

“New subsection 501(d) added by § 214(b) of P.L. 101-574, approved Nov. 13, 1950 {104 Stat. 2821).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 3021y

{Cy  expansion of minority business development,
(D) rurel development,

(Ey'** expansion of small business concerns owned and controlled
by veterans, as defined in section 3{q} of the Small Business Act (15 U.8.C. 632(q)),
especially service-disabled veterans, as defined in such section 3(g)

{F}  enhanced economic compemwn, including the
advancement of technology, plant retooling, conversion to robotics, or competition with
imports,

{(3) tfianges necessitated by Federal budget cutbacks, including
defense related industries, or

{(H)  business restructuring arising from Federally mandated
standards or policies affecting the environment or the safety and health of employees.

If eligibility is based upon the criteria set forth in paragraph (2) or {3), the project uged
not meet the job creation or job preservation eriteria developed by the Administration if
the averall portfolic of the development company meets or exceeds such job creation or
retention criteria.

Sec. $02.  LOANS FOR PLANT ACQUISITION, CONSTRUCTION,
CONVERSION, AND EXPANSION

The Administration may, in addition to its authority under section 501, make
loans for plant acquisition,'* construction, conversion or expansion, including the
acquisition of land, to State and local development companies, and such loans may be
made or effected either directly or in cooperation with banks or other lending institutions
through agreements to participate on an immediate or deferred basis: Provided, however,
"That the foregoing powers shall be subject to the following restrictions and limitations:

(1YY USE OF PROCEEDS. - The proceeds of any such loan shall be
used solely by the borrower to assist | or more identifiable small business concerns and
for a sound business purpose approved by the Administration.

15 USE 694,

"Seubparagraphs 501(d)(3)E) ~ (G) renumbered as {F} «{H), mspctiweiy and new subparagraph SC1(A)(3XE) added

by § 405 of P.L.. 106-50, approved August 17, 1999 (113 Stat. 246).

*The ward "acquisition” added by § 108(a) of PL 94-305, approved fune 4, 1976 (90 Stat. 663).

“romer para, (1) and {3) repealed and former para, (2), (3), and (&) renumbered as para (1), (2), and (3), respestively, by §
1909 of PL. 97.35, approved Aug. 13, 1981 (95 S 337). Effective dote is Ocr. 1, 1961 per § 1918 of PL 97-35, Former
para. | required loans to be “so seoured as reasonably o assure repayment” and limited loan guaramees 10 90%. Former
para. 5 limited loans to 25 years plus construction period, and an additional 10 years if needed for arderly liguidation. For
full 1ext see § 502 of PL, 85-699, approved Aug. 21, 1958 (72 Stat. 697). Paragraph 302(1) was rewrittea by § 22111 0f

P.L. 105-135, approved Dec. 2, 1997 (111 Swat, 2603). Text of former paragraph $02(1) is reprinted below

{Rev. 9, Change 1)
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(2y  Loans made by the Administration under this section shall be
limited to $750,000"? for each such identifiable small-business concemn,'® except loans
meeting the cniteria specified in section 501(d)(3) shall be limited to $1,000,000 for each
such identifiable small business concern.

(3)'*® CRITERIA FOR ASSISTANCE.-

. (A} INGENERAL.-Any development company assisted under
this section or section 503 of this title must meet the criteria established by the
Administration, including the extent of participation to be required or amount of paid-in
capital to be used in each instance as is determined to be reasonable by the
Administration. o

(B} COMMUNITY INJECTION FUNDS.-

@  SOURCES OF FUNDS.-Community injection
funds may be derived, in whole or in part, from-

The proceeds of any such loan shall be used solsly by such borrower o assist 3o Kentifiable small-business

concern and for a sound business purpose approved by the Adminisgation.

“*This limitation was raised from “$500,006” to "$750,060" by § 8007(b) of PL 100-418, approved August 23, 1988 (

Stat. 1561). Section 8007(c) of PL 100418 provides that:

Criteniz
for assis.

Com~
PRSIty
injection |
funds.

The Administrator of the Small Business Administration shall report to the Comnmittees on Small Business of the
House of Representatives and the Senate within 6 months after the date of enactment of this titde as 1o the viability
af ereating cooperative Federal-State guarantee programs, particularly for purposes of export financing, to
encourage States 1o coinsure Federal loans, thus permitting the Federad Government to reduce its exposure,

Fohrae following foomate signal added by § 214(¢) of P.L. 151-574, approved Nov. 15, 1990 (104 Stat. 2822).

Mgubsection 502(3) rewritten by § 202(a) of P.L. 104-208, approved Sept. 3¢, 1996 (110 St 3008-734}. Text of former

subsection 562(3) is reprinted below:

Any development company assistedt under this section must mest criteria established by the Administration,
including the extent of partivipation to be required or amount of paid-in copital 0 be used in each Instance as I8
determined to be reasanabie by the Administration. Community bsfection funds may be derived, in whole or in

part, from --
(&) Suate or local govermments;
{B) banks or ather financial institutions;

{) foundations or gther not-for-profit instingions; or

£ 8} % sl business concern {oF #s owners, stockholders, or affiliates) receiving assistance thro

hodies authorized under tis title.

{Rev ¥, Change 1}
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SMALL BUSINESS INVESTMENT ACT OF 195% § S02EXBXT
. {1 State or local governments;
(I}  banks or other financial institutions;

(III}  foundations or other not-for-profit
institutions; or

(V) ihe small business concemn (or its owners,
stockholders, or affiliates) receiving assistance through a body authorized by this title.

W

{Rav. 9, Change 1}
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§ S0205)(B)n) o
§ 502¢5)

SMALL BUSINESS INVESTMENT ACT OF 1958

{iiy FUNDING FROM INSTITUTIONS.-Not less than 50
percent of the total cost of any project financed pursuant to clauses (i), (i1), or (i) of
subparagraph (C) shall come from the institutions described i in subciaascs (D), (I}, and (111) of
clause (i),

(€) FUNDING FROM A SMALL BUSINESS CONCERN.-The
small business concern {or its owners, stockholders, or affiliates) receiving assistance through
a body authorized by this title shall provide- .

(i} atleast 15 percent of the total cost of the project
financed, if the small business concern has been in operation for 2 period of 2 years or less;

{iiy  atleast 15.percent of the total cost of the project
financed if the project involves zhe construction ef a limited or single purpose building or
structure;

} {iity  at least 20 percent of the total cost of the project
financed if the project involves both of the conditions set forth in clauses (i} and (i) or

(iv)  atleast 10 percent of the total ¢ost of the project
financed, in all other circumstances, at the discretion of the development company.

‘ (D)** SELLER FINANCING. - Seller-provided financing may be
wsed 1o meet the requirements of subparagraph (B), if the seller subordinates the interest of
the seller in the property to the debenture guaranteed by the Admmistration.

(Ey COLLATERALIZATION. - The collateral provided by the
small business concern shall generally include a subordinate Hen position on the property
being financed under this title, and is only 1 of the factors i be evaluated in the credit
determination. Additional collateral shall be required only if the Administration determines,
an 3 case by case basts, that additional security is necessary to protect the interest of the
Government.

(43" If the project is to construct a new facility, up to 33 per centum of the
total project may be leased, if reasonable projections of growth demonstrate that the assisted
small business concern will need additional space withio three years and will fully utilize
such additional space within ten years.

(5)"* LIMITATION ON LEASING. - In addition to any portion of the
project permitted to be leased under paragraph (4), not to exceed 20 percent of the project
may be leased by the assisted small business to 1 or more other tenants, if the assisted small

190 Subparagraphs S02(3KD) and (E) were added by § 221{2) of P.L.. 105-1353, approved Dec. 2, 1597 {111 Stat. 2603}

WSection 502(4) added by § 116(x) of PL. 100-590, approved Nov. 3, 1988 (102 Stat, 299%). Heading for § 502 added by
§ 116(b) of PL: 104390,

12 paragraph $02(5) sdded by § 221(3) of P.L. 105-135, approved Dec. 2, 1997 (111 Stat. 2604).
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- business occupies permanently and uses not less than a total of 60 percent of the space in the
project after the execution of any leases authorized under this section. :
Sec.503.  DEVELOPMENT COMPANY DEBENTURES™ 15 USC 657,
(a) (1)  Except as provided in subsection {b), the Administration may Development

guarantee the timely payment of all principal and interest as scheduled on any afcbenm : company
issued by any qualified State or local development company, deb"m‘;:‘*

by SBA.
{2} . Such guarantees may be made on such terms and conditions as the YR

Administration may by regulation determine to be appropriate: Provided, That the
Administration shall not decline to issue such guarantee when the ownership interests of the
small business concem and the ownership mterests of the propernty to be financed with the
proceeds of a loan made pursuant to subsection (b){1) are pot identical because one or more
~ of the following classes of relatives have an ownership interest in either the small business
concern or the property: father, mother, son, daughter, wife, husband, brother, or sister:
Provided further, That the Administrator or his designee has determined on a case-by-case
basis that such ownership intergst, such guarantee, and the proceeds of such loan, will
substantially benefit the small business concern,”

{3)  The full faith and credit of the United Siates is pledged to the payment
of all amounts guaranteed under this subsection. .
H

(4)  Any debenture issued by any Siate or local development company with
respect to which a guarantee is made under this subsection; may be subordinated by the
Administration to any other debenture, promissory note, or other debt or obligation of such
company.'™

i
i
i

{by  No guaraniee may be made with respect to any debenture under subsection (a8)  Terms and
unleeg we conditions of
. Euaranier.

{1}  such debenture is issued for the purpose of making one or more loans
to small business concerns, the proceeds of which shall be used by such concem for the
purposes set forth in section 502;

WiNew sec. 503 added by § 113 of PL 96-302, approved July 2, 1980 {94 Star. 833),

Horovisos added by section 114 of FL 100-590, approved Nov, 3, 1988 (302 Stat, 2097),

“pL, 98-8, "Emergency Johs Appropristions, 1983,% approved March 24, 1983 (97 Stat. 13), provided for fiscal year 1983 in
part

Compary {sic) Act of 1958 because other sources of financing for the project include or are collateralized by
obligations described in section 163(b) of the Iniemmal Revenue Code of 1954; And provided further, That foans m
with the proceeds of debentures guaranteed under setion 503 of said Act shall be subordinated to (such) obligations , .

. . the Administration may not decline to participate in a project under section 303 of the Small Business Investn I
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(2)  necessary funds for making such Joans are not available to such
company from private sources on reasonable terms:

{3}  the interest rate on such debentures is not less than the rate of interest
determined by the Secretary of the Treasury for purposes of section 303(b);

(4)  the aggregate amount of such debenture does not exceed the amount of
loans to be made from the proceeds of such debenture (f:f{her than any excess attributable to
the administrative costs of such Joans);

)] the amount of any loan to be made from such proceeds does not
exceed an amount equal to 50 percent of the cost of the project with respect to which such
loan is made; and

{63. the Administration approves cach loan to be made from such proceeds,

(71" with respect io each loan made from the pmﬁeﬁs of such {i&bﬁ:ﬁﬂ:‘e
the Adminisiration-.

(AY¥ assesses and collects a fee, which shall be payable by the
borrower, in an amount esmbhshed annually by the &dmlmsm{m, which amount shall not
exceed the lesser ofe ,

{i) 0.9375 percent per year of the outstanding balance of
the loan; and '

(ii}  the minimum amount necessary to reduce the cost (as
defined in section 502 of the Federal Credit Reform Act of 1990) to the Administration of [2 USC 661a].
purchasing and guaranteeing debentures under this Act to zero; and

oy

eaagraph SO3(OXT) added by § 6 of P.L. 10436, approved Oct. 12, 1995 (109 $ist. 297). The amount of the fee was changed
from ©.125 percent per year of the outstanding balance of the Ioan and clause (i) was added by § 202(b3 of P.L. 104208,
approved Sept. 30, 1996 (110 Stat. 3009-735). For information on applicability of this amendment, see footnote to § HaX2) of
the Small Busingss Agt.

1 Subparagraph S03(0X7XA) was rewritten by § 222(1) of P.L. 105135, approved Dee. 2, 1997 (111 Stat. 2604). Texs of
formey subyparagraph (A) s reptined below: .. _ . )

(A} assesses and collects a fee, which shall be payable by the borrower, In an amount equal to the
lesset of;

43 93735 percent per year of the outstanding balance of the loan; ar

{ii} such percentage per year of the outstanding balance of the loan as the Administrator may
determinz 1o be necessary o vaduce the cost {as that term is defined in section 507 of the Federal Credit Reform Act
of 1950} to the Administration of purchasing and guaranteeing debentures under this Act to an amount that, aking
into consideration any availabie appropriated funds, would permiit the Admindstration to purchase or guarantes
$2.000,000,000 of debentures in fiscal year 1997;
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{8}  uses the proceeds of such fee to offset the cost (as such term is
defined in section 502 of the Federal Credit Reform Act of 1990) to the Adminpistration of
making guaranices nnder subsection (a).

©)** (1)  The purpose of this subsection is to facilitate the orderly and necessary
flow of long-term loans from certified development companies to small business concerns.

{2)  Notwithstanding the provisions of the constitution or laws of any State
* limiting the rate or amount of interest which may be charged, taken, received, or reserved, the
maximum legal rate of interest on any commercial loan which funds any portion of the cost
of the project financed pursnant to this section or section 504 which is not funded by a
debenture guaranteed under this section shall be a rate which is egtablished by the
Administrator of the Small Business Administration under the authority of this section.

{3)  The Administrator is authorized and directed to establish and publish
quarterly a maximum legal interest rate for any commercial loan which funds any portion of
‘the cost of the project finunced pursnant to this section or section 504 which is not funded by
a debenture guaranteed under this section.

{d@¥*? CHARGES FOR ADMINISTRATION EXPENSES.-

{13 LEVEL OF CHARGES.-The Administration may hupose an
additional chaige for administrative expenses with respect to each debenture for which
payment of principal and interest is guaranteed under subsection (3).

(2)  PARTICIPATION FEE.-The Administration shall collect a one-time
fee in an amount equal to 50 basis points on the total participation in any project of any
mstitution described in subclause (1), (1), or (11} of section 302(3(B)1). Such fee shall be
imposed only when the participation of the institution will occupy a senior credit position o
that of the development company. All proceeds of the fee shall be used to offset the cost (as
that term is defined in section 502 of the Credit Reform Act of 1990) to the Administration of
making guarantees under subsection (a).

{3; DEVELOPMENT COMPANY FEE.-The Administration shall collect
annually from each development company a fee of 0,125 percent of the outstanding vrincipal
balance of any guaranteed debenture authorized by the Administration after September 30,
1996. Such fee shall be denived from the servicing fees collected by the development

.}

Interest rates

Charges for
Administratio
eXpenses.

1
T

Participation
fee.

Brevelogment
company fes,

Wigubsections $03(c) and () redesignated as 503(d) and (&), respectively, and new subsection 503(c) added by § 112(c)(1) of PL
100-590, approved Nov. 3, 1988 (102 Swt. 2996). Section 1 12{c){(2) of PL. 100590 provides that new subsection 503(c) shall be
repeated on Oclober 1, 1990, Section 3 of P.L. 101-515, approved Nov., 8, 1990 (104 Swt. 2140}, extends the period io Oct, 1,

1994,

WSubsection S03(d) rewritten by § 202(c) of P.L. 164-208, approved Sept. 30, 1995 (110 Siat 3009735}, Text of former

503(d} is reprinted below:

The Administration may impose an additional charge for administrative expenses with respect to cach debenture for

which payment of principal and interest is guaranteed under subsaction {a).
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company pursuant to regulation, and shall not be derived from any additional fees inposed

on small business concerns, All proceeds of the fee shall be used to offset the cost (as that

term is defined in section 502 of the Credit Reform Act of 1990) to the Administration of [2USC 661a].
making guarantees under subsection {a).

{ey (1}  Forpuposes of this section, the term "qualified State or local “Qualified
development company” means any State or local development company which, as State or local
determined by the Administration, has -- oot

{A) a full-time professional staff;

(B)  professional management ability (including adequate
accounting, legal and busmess~semmng abilities); and

(C)  aboard of directors, or membership, whichmeetsona mgular
basis to make management decisions for such company, including decisions relating to the
making and servicing of loans by such company.

{2'® A company in a rural area shall be deemed 1o have satisfied the
requirements of a full-time professional staff and professional management ability if it
contracts with another certified development company which has such staff and management
ability and which is located in the same general area to provide such services.

(3)"® Hotwithstanding any other provision of law, qualified State or local
development companies shall be authorized to prepare applications for deferred participation
ioans under Section 7(a) of the Small Business Act, to service such loam and to charge a
reasonable fee for servicing such loans.

(H'®  EFFECTIVE DATE.-The fees authorized by subsections (b) and {¢} shall
apply to financings approved by the Administration on or after October {, 1996, but shall not
apply to financings approved by the Administration on or after October 1, 2000°%.

()" CALCULATION OF SUBSIDY RATE -All fees, interest, and profits Caleulation of
received and retained by the Administration under this section shall be included in the subsidy rate.
calculations made by the Director of the Office of Management and Budget to offset the cost
(as that term is defined in section 502 of the Federal Credit Reform Act of 1990) to the [2LiSC 661a].,
Administration of purchasing and guaranteeing debentures under this Act.

"Section 503(e) renumbered para. 1 by § 117{aX1) and {2), end § 503(eX2) added by § 117(aX2) of PL 100-590, approved
Nov. 3, 1988 {107 Stat, 2648}

*'New paragraph S03(eX(3) added by § 2 of P.L. 101-515, approved Nov. 5, 1990 (104 Stat. 2144),

“ubsection SO3{f) added by subsection 202(d} of P.L. 104,208, approved Sept. 30, 1996 (110 Stat. 3009-735).

" ate changed from 1997 by § 222(2) of P.L.. 105-135, approved Dec, 2, 1997 (k11 Siat. 2604},

"#Subsection 503(g) added by subsection 202(e) of P.L. 104-208, approved Sept. 36, 1996 (110 Stat. 3609.735).
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(h)'® REQUIRED ACTIONS UPON DEFAULT.- E:E:id’ !

(1)  INITIAL ACTIONS.-Not later than the 45th day after the date on
which a payment on a lean funded through a debenture guaranteed under this section is due
and not received, the Administration shall-

(A) take all necessary steps to bring such a loan current; or

(B) implement a formal written deferral agreement.

(2) PURCHASE OR ACCELERATION OF DEBENTURE.-Not later
than the 65th day after the date on which a payment on a loan described in paragraph (1) is
due and not received, and absent a formal written deferral agreement, the administration [sic]
shall take all necessary steps to purchase or accelerate the debenture.

(3) PREPAYMENT PENALTIES -With respect to the portion of any P“"F;?!{mmt
project derived from funds set forth in section 502(3), the Administration- penaities.

‘ (A)  shall negotiate the elimination of any prepayment penalties or
late fees on defaulted loans made prior to September 30, 1996;

(B)  shall not pay any prepayment penalty or late fee on the default .
based purchase of loans issued after September 30, 1996, and :

(C)  forany project financed after Septcmber 30, 1996, shall not pay
any default interest rate higher than the interest rate on the note prior to the date of default.

Sec. 504. PRIVATE DEBENTURE SALES'® - 15 USC 697a.
(a) Notwithstanding any other law, rule, or regulation, the Administration shall Sale of

sell to investors, either publicly or by private placement, debentures pursuant to section 503 debentures.
of this title as follows -- .

(D Of the program levels otherwise authorized by law for fiscal year
1986, an amount not to exceed $200,000,000;

(2) Of the program levels otherwise authorized by law for fiscal years.
1987 and 1988, an amount not to exceed $425,000,000.

(3)'  All of the program levels authorized for fiscal year 1989 and
subsequent fiscal years.

1%Subsection 503(h) added by § 203 of P.L. 104-208, approved Sept. 30, 1996 (110 Stat. 3009-736).
1%gection 504 was rewritten and in subsection 504(b) "this title” substituted for "Small Business Investment Act of 1958" by.
112(a) of PL. 100-590, approved Nov, 3, 1988 (102 Stat, 2996), which provided a permanent extension of the pilot progra.m
established by § 18008(a) of PL 99-272, approved April 7, 1986 (100 Stat. 366).
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’ {6}  Nothing in any provision of law shall be construed to authorize the Federal
Financing Bank to acquire--

{1}  any obligation the payment of principal or interest on which af any
time bas been guaranteed in whole or in part under section 503 of this title and which is being
sold pursuant to the provisions of the program authorized in this section;

(2)  any obligation which is an interest in any obligation described in
paragraph (1); or

(3) any obligation which is secured by, or substantially all of the value of
which is attributable to, any obligation described in paragraph (1) or (2).

Sec. 505, POOLING OF DEBENTURES'™ 15 USC €97b.

(a)  The Administration is authorized to issue trust centificates representing Pooling of
ownership of all or a fractional part of debentures issued by State or local development debentures.
companies and guaranteed by the Adminastration under this Act: Provided, That such trust
certificates shall be based on and backed by a trust or pool approved by the Administration
and composed solely of guaranteed debentures,

()  The Administration is authorized, upon such terms and conditions as are
deemed appropriate, to guarantee the timely payment of the principal of and interest on trust
certificates issued by the Administration or its agemt for purposes of this section. Such
guarantee shall be limited to the extent of principal and interest on the guaranteed debentures
which compose the trust or pool. In the event that a debenture in such trust or pool is
prepaid, either voluntarily or in the event of defaull, the guarantee of timely payment of
principal and interest on the trust centificates shall be reduced in proportion to the amount of
principal and interest such prepaid debenture represents in the frust or pool. Interest on
prepaid or defaulted debentures shall accrue and be guaranteed by the Administration only

“?9ection 2(b) of PL. 100-72, approved July §1, 1987 (101 Stat. 477), changed authorization in 504(a)}(2) from $285,000,000 to
cument amount, Section 2(c) of PL. 100-72 added new subsection 504(a)(3),

“igection 505 added by § 18008(c) of PL 99-272, approved Apsil 7, 1986 (160 Stax. 367). Title changed from "Authority for
issuance of trust cornificates” by section 11N of PL HIG-890, approved Nov. 3, 1988 {102 Star. 2005), Section 1 1 MdK{jof
PL 100-390 corrected typopraphical erver, from "all of 2” to "all or 2" in second line of § 585(a) ‘

Section 18608{d} of PL. 95272 provides:

{1} Notwithstanding any law, rule, or reguiation, within 60 days after the date of enactment of this Act, the Small
Business Administration shall develop and promulgate final rules and regulations 1o implement the central registeation
provisions provided for in section S03()(1) of the Small Business Investrment Act, and shall contract with an ageot for
an initial period of not 10 exceed two years to camy out the fiasctions provided for in section 505(f)X2) of such Act.

(2) Notwithstanding any law, nule or regulation, within 60 days after the date of enactment of this Act, the Small
Business Administration alse shall consult with representatives of appropriate Federal and State agencies and officials,
the securities industry, financial institutions and lenders, and small business persons, and shall develop and promulgate
final rules and regulations to implemant sections 304 and 303 of the Small Business Investment Act,
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through the date of payment on the guarantee. During the term of the trust certificate, it may )
be called for redemption due to prepayment or default of all debentures constitoting the pool.
{c)  The full faith and credit of the United States is pledged to the payment of all
amounts which may be required to be paid under any guarantee of such trust certificates
issued by the Administration or its agent pursuant to this section.

{d}  The Administration shall not collect any fee for any guarantes under this
_section: Provided, That nothing herein shall preclude any agent of the Administration from
collecting a fee approved by the Administration for the functions described in subsection
{f¥(2) of this section.

(e} {1}  Inthe ¢vent the Administration pays a claim under a guarantee issued
under this section, it shail be subrogated fully to the rights satisfied by such payment.

{23y No State or local law, and no Federal law, shall preclude or limit the
exercise by the Administration of its ownership rights in the debentures constituting the trust
or pool agamst which the trust certificates are issued.

@ (D'¥®  The Administration shalt -

{A)  provide for a central registration of all trust certificates sold
pursuant to this section; such central registration shall include with respect to each sale, .
identification of each development company; the interest rate paid by the development

company; commissions, fees, or discounts paid to brokers and dealers in trust certificates;

identification of each purchaser of the trust certificate; the price paid by the purchaser for the

trust certificate; the interest rate paxd on the trust certificate; the fees of any agent for carrying

out the functions described in paragraph (2); and such other information as the

Administration deems appropriate;

(B)  contract with an agent o carry out on behalf of the
Administration the central registration functions of this section and the issuance of trust
certificates to facilitate poolings; such agent shall provide a Rdelity bond or insurance in such
amounts as the Adommstration determines 10 be necessary 1o fully protect the interests of the
Government,

{CY  priorto any sale, reguire the seller to disclose 10 a purchaser of
a trust certificate issued pursuant to this section, information on the terms, conditions, and
yield of such instrument; and

(3 have the authority to regulate brokers and dealers in frust
certificates sold pursuant to this section,

'*Paragraphs {1} - {4) renumbered (A) - {13}, respectively, and paragraph (2} added by § 205(c) of P.L. 104.208, approved Sept.
30, 1996 (110 Star. 3609.738).
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¥

{2}  Nothing in this subsection shall prohibit the utilization of a book-entry
or other electronic form of registration for trust certificates.

Sec. 366. RESTRICTIONS ON DEVELOPMENT COMPANY ASSISTANCE™ IS USC 697%¢.

Notwithstanding any other provisions of law; (1) on or after May 1, 1591, no development Restrictions on
company may accept funding from any source, including but not limited to any department or  development
agency of the United States Government, if such funding includes any conditions, priorities ~ company

or restrictions upon the types of small businesses to which they may provide financial assistance.
assistance under this title or if it includes any conditions or imposes any requirements,

directly or indirectly, upon any recipient of assistance under this title; and {2} before such

date, no department or agency of the United States Government which provides funding to

any development company shall impose any condition, priority or restriction upon the type of

small business which receives financing under this title nor shall it include any condition or

impose any requirement, directly or indirectly upon any recipient of assistance under this

title: Provided, That the foregoing shail not affect any such conditions, priorities or

restrictions if the department or agency also provides all of the financial assistance 10 be

delivered by the development company to the small business and such conditions, priorities

or restrictions are himited solely to the financial assistance so provided.

, 15 USC 697d.
Sec. 507, ACCREDITED LENDERS PROGRAM'? Accredited

oz ; ’ . Lenders Program.
{a} ESTABRLISHMENT —~The Adminisiration is authorized to establish an

Accredited Lenders Program for qualified State and iccal development companies that meet

the requirements of subsection (b).

(b} REQUIREMENTS.--The Administration may designate a qual;ﬁed State or
focal development company as an accredited lender if such company--

Section 506 added by § 117¢h) of PL 100-590, approved Nov. 3, 1988 (102 Stat. 2998). Section 117(c} of PL 100-550
pravides thay

Nt iater than one hundred and eighty days after the effective date of this Act, the Small Business Administration shall
report (o the Small Business Committees of the Senate and the House of Representatives on the smount and nature of
all financial asgistance or income being received by certified development companies from sources other than the Small
Business Administration or those being assisted by the programs authorized in title V of the Sall Business Investment
Act of 1958, The report shall include any conditions or restrictions impased on the deveiopment companies due to such
financial assistance, a comparison of ali scurces of income which comprise the development companies’ budgets, an
analysis of the financial impact of various sources of financial assistance, and the feasibility of resiricting assistance
received from the Federal Government solely to Small Business Administration funding,

WiSection 507 added by § 212(a) of P.L. 103403, approved Oct. 22, 1994 (108 Stat. 4143). Section 212(b) requires that the
Administration promulgate final regulations zmpiemmtmg the section within 120 days of the enactment. Section 212{c) requires
that:

Not later than 1 year after the effective date of reguintions promulgated under subsection (&), and biennially thereafter,
the Administration shall report to the Commitiees on Small Business of the Senate and the House of Represeniatives on
the implementation of this section. Such report shail include data on the number of development companies designated
as acgredited lenders, their debenture guaraniee vohans, their loss rates, the gverage processing tine on their guarantee
applications, and such other information as the Administration deems appropriate.
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{1}  has been an active garti#ipazzz in the Development Company Program . ‘
authorized by sections 502, 503, and 504 for not less than the preceding 12 months;

(2}  haxwell-traiped, qualificd personnel who are knowledgeable in the
Administzation’s lending policies and procedures for such Development Company Program;

{3}  bhasthe ability to process, close, and service financing for plant and
equipment under such Development Company Program;

{4}  has 2 loss rate on the company's debentures that is reasonable and
acceptable to the Administration;

{5}  has a history of submitting to the Administration complete and
accurate debenture guaranty application packages; and

(6)  has demonstrated the ability to serve small business credit needs for
plant and equipment through the Development Company Program.

{¢) EXPEDITED PROCESSING OF LOAN APPLICATIONS.--The
Administration shall develop an expedited procedure for processing a loan application or
servicing action submitted by a gualified State or local development company that has been
designated as an accredited lender in accordance with subsection (b} . ;

(d)  SUSPENSION OR REVOCATION OF DESIGNATION.

(1y  IN GENERAIL.-The desgignation of a qualified State or local
development company as an accredited lender may be suspended or revoked if the
Admimstration determines that--

{A) the development company has not continued 1o meet the
criteria for eligibility under subsection (b); or

(B}  the development company has failed to adhere 1o the
Administration's rules and regulations or is violating any other applicable provision of law.

{2) EFFECT --A suspension or revocation under paragraph (1) shall not
affect any outstanding debenture guarantes, . )

- “Qualified State
{¢) - DEFINITION.--For purposes of this section, the term "qualified State or local j;",z‘fjl’,mm
development company” has the same meaning as in section $03{e). , company.”
Sec, 508. PREMIER CERTIFIED LENDERS PROGRAM'™ 15 USC 697e.

Section SO8 added by § 21Ha) of P.1L. 103403, approved Oct. 22, 1994 (108 Stat. 4183). Section 217(b) of P.L. 103-4{}3.
provides for the repeal of § 508 effectdve October 1, 1997, The program was extended through October 1, 2000, by § 223{c) of
PL. 135-135, approved Dec. 2, 1997 (111 Stat. 2606}
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Premier
(ay  ESTABLISHMENT.--On a pilot program basis, the Administration may Centified
establish & Premier Certified Lenders Program for'” certified development companies that Lendery
meet the requirements of subsection (b). Program.

{b) REQUIREMENTS.~

« {1}  APPLICATION.--To be cligible to participate in the Premier Certified
Lenders Program established under subsection {a}, a certified development company shall
prepare and submit 1o the Administration an application at such time, in such manner, and
containing such information as the Administration may require,

(2)  DESIGNATION.--The Administration may designate a cettified
development company as a premier certified lender'™

- {A) ifthe company is an active certified development company in
good standing and has been an active participant in the accredited lenders program during the
entire 12-month period preceding the date on which the company submits an application
under paragraph (1), except that the Administration may waive this requirement if the
company is qualified to participate in the accredited lenders program;

(B)  if the company has a history of—

| ()  submitting to the Administration adequately analyzed
debenture guarantee application packages; and

(i)  of properly closing section 504 loans and servicing its
loan portfolio;

{C)  if the company agrees to assume and % reimburse the
Administration for 10 percent of any Joss sustained by the Administration as a result of
default by the company in the payment of principal or interest on a debenture issued by such
company and guaranteed by the Administration under this section; and

' Phrase “not more than 15" was deleted by § 223GK1 ) of P.L. 105-135, approved Dec. 2, 1997 {111 Stat, 2604),

7 Subparagraphs SE8(DY2XA) and (B) were rewritten by § 223(aX2)({) of P.L. 105-135, approved Dec. 2, 1997 (131 Stat,
2604, Former subparagraphs {A) and {B) {with iptroductory language from the end of paragraph S08(b)(2)) are reprinted
bekow:

if such company--
{A} has been an active participant in the accredited lenders program during the 12-mionth pericd
preceding the date on which the campany submits an application under paragraph (1), except that, prior to January

1, 1996, the Administration may waive this requirement if the company is qualified to panticipate in the aceredited
lendess program; :

) has a history of submitting to the Administration adequately analyzed debenture guarantee
apphication packages; and
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(DY the Administrator determines, with respect to the company, that
the loss reserve established in accordance with subsection (€)(2) is sufficient for the company
to meet its obligations to protect the Federal Government from risk of loss,

. (3)"® APPLICABILITY OF CRITERIA AFTER DESIGNATION. - The
Administrator may revoke the designation of a certified development company as a premier
certified lender under this section at any time, if the Administrator determines that the
certified development company does not meet any requirement described in subparagraphs
(A) through (D) of paragraph (2).

(¥ LOSS RESERVE. -

1

(1) ESTABLISHMENT. - A company designated as a premier cenified
lender shall establish a loss reserve for financing approved pursuant to this section.

(2} AMOUNT. - The amount of each loss reserve established under

paragraph (1} shall be 10 percent of the amount of the company’s exposure, as determined
under subsection (X

TSubparagraph SOS(LH 2NN added by § 223EX2YAX VYol P.L. 105135, approved Dec. 2, 1997 (111 Stat. 2605). .
U Paragraph S08(bX3) atded by § 223()2)B) of P.L. 105.135, approved Dec. 2, 1997 (111 Suat. 2605). !

1M Subsection S08(c) rewritten by § 223(aK3) of P.L. 105-135, approved Dec. 2, 1997 (111 Stat 2603). Text of former
subsection $08(c) is reprinted below:

1088 RESERVE .~

(1)  ESTABLISHMENT.--A company designated as a premier cortified lender shall establish a loss
reserve for financings approved pursuant to this section.

{23 AMOUNT.-<The amount of the Joss resetve shall be based upon the greater of-
(A} the historic loss rate on debentures issued by such company; or

B 10 percent of the amount of the company's exposure as determined under subsection
{B}2X0.

{3} ASSETS.--The loss reserve shall be comprised of segregated assess of the company which shall be
securitized in faver of the Administration.

{4) CONTRIBUTIONS.--The company shall make contributions to the foss reserve in the following
amounts and at the following intervals:

(A) 50 percent when 2 debenturs is closed,
B) 25 percent not Jater than | year sfter a debenture is closed. .
(C) 25 percent not later than 2 years after & debenture is closed.
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{3)  ASSETS. - Each loss reserve established under paragraph (1) shadl be
comprised of— '

-(A)  segregated funds on deposit in an account or accousts with a
federally insured depository institution or institutions selected by the company, subjectto a
collateral assignment in favor of, and in a format acceptable to, the Administration;

{B} imrevocable letter or letters of credit, with a collateral
assignment in favor of, and 2 commercially reasonable format acceptable 1o, the
Administration; or

(Cy  any combination of the assets described in subparagraphs (A)
and (B). ‘ ,

(4)  CONTRIBUTIONS. - The company shall make contributions to the
loss reserve, either cash or letters of credit as provided sbove, in the following amounts and
at the following intervais; :

(A) 30 percent when a debenture is closed,

(B) 23 percent additional not later than 1 vear after a debenture is
cloged. - : ,

. {(Cy 25 percent additional not later than 2 years after a debenture is
closed.

{3y  REPLENISHMENT. - If a loss has been sustained by the
Administration, any portion of the loss reserve, and other funds provided by the premier
company as necessary, may be used to reimburse the Administration for the premier
company’s 10 percent share of the loss a5 provided in subsection (b}(2XC). If the company
utilizes the reserve, within 30 days it shall replace an equivalent amount of funds.

(6}  DISBURSEMENTS. - The Administration shall allow the certifted
development company to withdraw from the loss reserve amounts attributable to any
debenture that has been repaid.

(&) LOAN APPROVAL AUTHORITY --

(1)  IN GENERAL ~Notwithstanding section 503(b}(6), and subject to
such terms and conditions as the Administration may establish, the Admiristration may
peémiit a company designated as a premier certified lender under this section'™ to approve,
authonize, close, service, foreclose, litigate {except that the Administration may monitor the
conduct of any such litigation to which a premier certified lender is a party), and lquidate

8 Phrase *1o approve loans” deleted and language before “that are funded” added by § 223(a)(4) of P.L. 105-135, approved
Bec, 2,1997 {111 Stat. 2605).
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loans that are funded with the procseds of a debenture issued by such company and may |
authorize the gugrantee of such debenture.

(2y  SCOPE OF REVIEW The approval of a loan by a premier certified
lender shall be subject to final approval as o eligbility of any guarantes by the
Administration pursuant to section 503(a), but such final approval shall not include review of
decisions by the lender involving creditworthiness, loan closing, or cempiiarxze with legal
requirements inposed by law or regulation,

{e} REVIEW ~After the issuance and sale Qf debentures under this section, the
Administration, at intervals of greater than 12 months, shall review the financings made by -
each premier certified lender. The review shall include the lender’s credit decisions and
general compiiance with the eligibility requirements for each financing approved under the
program authorized under this section. The Administration shall consider the findings of the
review.in carrving out its responsibilities under subsection (f), but such review shall not
affect any outstarding debenture guarantee.

(fi  SUSPENSION OR REVOCATION.--The designation of a certified’™”
development company as a preniier certified lender may be suspended or revoked if the
Administeation determines that the company--

(1) has not continued 1o meet the criteria for eligibility under subsection
' ®

¥’

(2) has not established or maintained the loss reserve required under
subsection (c);

{3)  is failing to adhere 1o the Administration’s rules and regulations; or
{4)  iswiolating any other applicable provision of law.

(g}  EFFECT OF SUSPENSION OR REVOCATION. -- A suspension or
revocation under subsection {f) shall not affect any outstanding debenture guarantee,

(" PROGRAM GOALS. - Each centified development company participating in
the program under this section shall establish a goal of processing a minimum of oot less than

¥ “Srate or local” replaced by “certified” by § 223(2)(5) of P.L. 105-135, approved Dec. 7, 1997 {111 Stat, 2606,

# Subsection 508k}, which required the proroulgation of regulations within 186 days afler the date of the ensviment of the
saction, was rewritien by § 2237} of PL. 105-135, approved Dec. 2, 1897 (111 Stat. 2606). Subsection 223(by of P.L.
185-135 provides: ,

) REGULATIONS - The Administrator shall—

(1) not fnter than 150 days after the date of enactment of this Act, promulgate regulations to ¢ )
the amendments made by subsection (a); and ‘

{2 not fater than 180 days after the date of enactment of this Act, issue program puidelines and fully
implement the amendments made by subsection (a).
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50 percent of the loan applications for assistance under section 504 pursuant to the program
aunthorized under this section.

(i) REPORT .--Not later than | year after the date of enactment of this Act, and Report to
annually thereafier, the Administration shall report to the Commitices on Sroall Business of  Congressional
the Senate and the House of Representatives on the implementation of this section. Each committees.
report shall include—

{1}  the number of certified development companies designated as premier
certified lenders;

(2)  the debenture guarantee volume of such z:cz;:zpazzies;

(3) 2 comparison of the loss rate for premier certified lenders to the loss
rate for accredited and other lenders, specifically comparing default rates and recovery rates
on liguidations; and

{4)  such other information as the Administration deems appropriate.

Sec. 509 PREPAYMENT OF DEVELOPMENT COMPANY 1FUSCo7E

DEBENTURES.*

Hgection 309 added by § 503 of P.L. 103-401, approved Oct. 22, 1954 {108 Stat. 4199). Section 502, entitded "Intention of
Congress”, provides:

{2} IN GENERAL.—The Small Buginess Administration shall fully uwtilize the $30,000,000 appropriated in Public
Law 103-317 to reduce, in accordance with this title and the amendments made by this title, prepayment penaities
imposed in connection with debentures issued under--

(1} section 303 or 503 of the Smail Business Investment Act of 1338, which have been purchased by the
Federal Financing Bank; and

&5 titie T to compagies operating under sectm 301 of such Act, which have been purchased by the
Small Business Administration,

3y EQUAL OPPORTUNITY ~in order io pm\;ide an equal apportunity to participate in the program authorized
wixler this fitle, the Small Business Adwministradion shall afford each borrower or issuer of a debenture subject to this
title, not less than 45 days 1o elect to participate and to provide an earnest money deposit. The Adminiswation shail

subsequently allow a pertod of nof less than 4 months, during Whl(‘-h shose bm*cwmw issuers that elect w parficipats
shall be allowed to complete the prepayment process.

(© RESTRICTIONS ON PARTICIPATION ~In ao ovent shall the Small Business Administration..
{Hn aftow any borrower o3 isiuer to participate in the program if the borrower or issuer fails tow
{A) make a timely lection and provide the deposit on 2 timely basis; or
B complete the prepayment process within the required time; or

{2) allow any borrower or issuer to participate in the program at a percentage rate other than the mte
finally determined to be applicable to all other borrowers or lssuers with simitar tenns of years,
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(@  IN GENERAL.-— pmm,,’ i

devzlopment
{1} PREPAYMENT AUTHORIZED.--Subject to the requirements set wmmpz;
forth in subsection (b}, an issuer of a debenture purchased by the Federal Financing Bank and debentures.
guaranteed by the Administration under this Act may, at the election of the bormower (in the
case of a loan under section 503) or the issuer (in the case of a small business investment
company} and with the approval of the Administration, prepay such debenfure 1n accordance
with the provisions of this section.’®

{2y PROCEDURE.-
(A} IN GENERAL ~In making a prepayment under paragraph (1)--

(1)  the borrower (in the case of a Inan under section 503) or
the issuer (in the cas¢ of a small business investment company) shall pay to the Federal
Financing Bank an amount that is equal to the sum of the unpaid principal balance due on the
debenture as of the date of the prepayment {plus accrued interest at the coupon rate on the
debenture) and the amount of the repurchase premium described in subparagraph (B); and

(ify the Administration shall pay to the Federal Financing
Bank the difference between the repurchase preminm paid by the borrower under this
subsection and the repurchase premiurn that the Federal Financing Bank would otherwise
have received,

{By REPURCHASBE PREMILUM.--

(i) IN GENERAL.--For purposes of subparagraph (AX3),
the repurchase premium is the amount egual to the product of--

@ the unpaid principal balance due on the
debenture on the date of the prepayment; and

(I} the applicable percentage rate, as determined in
accordance [with] clauses (ii) and Gii).

(iy  APPLICABLE PERCENTAGE RATE --For purposes
of clause (i)(II), the applicable percentage rate means-- . .

1)) with respect to a 10-year term loan, 8.5 percent;

*The following sentence was deleted from paragraph 509¢a)Xt) by § 208 (O(IXHKD of PL. 104208, approved Sept, 30, 1996
{110 Stat, 3009-747),

A small business irnvestment company operating under the authority of section 301¢d) that has issued a debenture

was purchazed by and is beld by the Administration, may, under the same terms and corditions, prepay such dehen

and the penalty as provided in this section, and shall thereafter be immediately eligible w0 apply for additional assistance
from the Administration.
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"

(I}  with respect to a 15-year term loan, 9.5 percent,;

v (II)  with respect to a 20-year term loan, 10.5
percent; and

(IV) with respect to a 25-year term loan, 11.5
percent. ‘ .

(iii) ADJUSTMENTS TO APPLICABLE PERCENTAGE
RATE.--The percentage rates described in clause (ii) shall be increased or decreased by the
Administration by a factor not to exceed one-third, if the same factor is applied in each case
and if the Administration determines that an adjustment is necessary, based on the number of
borrowers having given notice of their intent to participate, in order to make the program
(including the amounts appropriated for this purpose under Public Law 103-317) result in no
substantial nel gain or loss of revenue to the Federal Financing Bank or to the
Administration. Amounts collected in excess of the amount necessary to ensure revenue
neutrality shall be refunded to the borrowers.

(b) REQUIREMENTS.--For purposes of subsection (a), the requirements of this
subsection are that--

(1)  the debenture is outstanding and neither the loan that secures the
debenture, if any, nor the debenture is in default on the date on which the prepayment is
made;

(2) . State, local, or personal funds, or the proceeds of a refinancing in
accordance with subsection (d) of this section under the programs authorized by this title, are
used to prepay or roll over the debenture; and ‘ '

(3)  with respect to a debenture issued under section 503, the issuer
certifies that the benefits, net of fees and expenses authorized herein, associated with
prepayment of the debenture are entirely passed through to the borrower. -

(¢) NO PREPAYMENT FEES OR-PENALTIES.--No fees or penalties other than
those specified in this section may be imposed on the issuer, the borrower, the
Administration, or any fund or account administered by the Administration as the result of a
prepayment under this section. :

.

(d) REFINANCING LIMITATIONS.--

(1)  IN GENERAL.--The refinancing of a debenture under sections 504
and 503, in accordance with subsection (b)}(2)--

(A)  shall not exceed the amount necessary to prepay existing

debentures, including all costs associated with the refinancing and any applicable prepayment
penalty or repurchase premium; and
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(B)  except as provided in paragraphs (2) and (3, shall be subject 1o . .
the provisions of sections 504 and 505 and the rules and regulations promulgated thereunder,

including rules and regulations governing payment of authorized expenses, commissions,

fees, and discounts to brokers and dealers in trust certificates issued pursuant to section 508,

{2y  JOB CREATION.--An applicant for refinancing under section 504 of a
loan made pursuant to section 503 shall not be required to demonstrate that a requisite
number of jobs will be created with the proceeds of a refinancing,

{3}y LOAN PROCESSING FEE.--To cover the cost of loan packaging,
pwcessing, and other administrative functions, a development company that provides
refinancing under subsection (b¥2) may impose a one-time [oan processing fee, not to exceed
0.5 percent of the principal amount of the Joan.

{4 NEW DEBENTURES.--Issuers of debentures under title Il may issue
new debentures in accordance with such title in order to prepay cxzstmg debentures as
authorized in this section.

()  PRELIMINARY NOTICE.

(A IN GENERAL.--The Administration shall use certified mail
and other reasonable means to notify each eligible borrower of the prepayment program
provided in this title. Each preliminary notice shall specify the range and dollar amount of .
repurchase premiums which could be required of that borrower in order to participate in the '
program. [n carrying out this program, the Administration shall provide z period of not less
than 45 days following the receipt of such notice by the borrower duning which the borrower
must notify the Administration of the borrower's intent to participate in the program. The
Administration shall require that a borrower who gives notice of its intent 1o participate to
make an earnest money deposit of 31,0040 which shall not be refundable byt which shall be
credited toward the final repurchase premium.

(B)  DEFINITION.—For purposes of this paragraph, the term “Borrower.”
"borrower”, in the case of a small business investment company or a specialized small
business investment company, means "issuer”,

{68) FINAL NOTICE.—Based upon the response to the preliminary notice
under paragraph (5), the Administration shall make a final computation of the necessary
prepayment premiums and shall notify each qualified respondent of the results of such .
computation. Each gualified respondent shall be afforded not less than 4 months to complete

the prepayment.
{g)  DEFINITIONS.~-For purposes of this section--

{1}  theterm "issuer" means--

{A) the qualified State or Jocal development company that issued a
debenture pursuant to section 503, which has been purchased by the Federal Financing Bank;
and
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{B) asmall business investment company licensed pursuant 1o
section 301'%; or

{(2)  theterm "borrower" means a small business concern whose loan
secures a debenture issued pursuant to section 503,

(fi  REGULATIONS.-Not later than 30 days after the date of enactment of this
section, the Administration shall promulgatc such regulations as may be necessary o carry
out this section. .

(g) AUTHORIZATION.-There are authorized to be appropriated $30,000,000 1o
carry out the provisions of the Small Business Prepayment Penalty Relief Act of 1994,

TITLE VI - CHANGES IN FEDERAL RESERVE AUTHORITY
[Omitied as no longer current.}
TITLE V11 -- CRIMINAL PENALTIES

(This titie amends the U.S. Code to include certain actions by persons affiliated with
or dealing with SBICs as Federal crimes. The provisions have been amended from time to
time to include various agencies. The pertinent parts of the affected sections, 18 US.C. 212,
213, 215, 657, 1006 and 1014, are set out below for information purposes only).

18 USC § 212.0ffer of loan or grahsity 1o bank examiner,

Whoever, being an officer, director or employee . .. of any small business investment
company, makes or grants any loan or gratuity, to any examiner or assistant examiner who
examines or has authority to examine such . . . corporation . . . shall be fined not more than
$5,000 or imprisoned not mare than one year, or both; and may be fined a further sum equal
to the money so loaned or gratuity given.

The provisions of this section and section 218 of this title shall apply to all public
examiners and assistant examiners who examine member banks of the Federal Reserve
System or insured hanks, or National Agricultural Credit Corporations, whether appointed by
the Comptrolier of the Currency, by the Board of Govemors of the Federal Reserve System,
by 3 Federal Reserve Agent, by a Federal Reserve bank or by the Federal Deposit Insurance
Corporation, or appointed or elected under the laws of any state; but shall not apply to private
examiners or assistant examiners employed only by a clearing-house association or by the
directors of a bank. '

“Borrower.

¥ Reference to "subsection (¢} o7 {(d) of section 301" chznged to “section 3017 by § 208RX GDHGD of PL. 1044208, approved

Sept. 30, 1996 (110 Stat. 3009.747),

Wrgeetion 2187, referred to in this section, is former § 218 prior to Its redesignation 55 18 USC 213 by § 1{d) of Bl §7-849,

approved Oc, 23, 1962 (76 Stat. 1125).
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18 USC § 213.Acceptance of a loan or gratuity by bank examiner,'® .

) Whoever, being an examiner . . . of small business investrment companies, accepts a
loan or gratuity from any . . . corporation . . . or organization examined by him or from any
person connected therewith, shall be fined pot more than $5,000 or imprisoned not more than
one year, or both; and may be fined a further sum equal to the money 50 loaned or gratuity

given, and shall be disqualified from holding office as such examiner.

18 USC § 215.Receipt of commissions or gifts for procuring loans. '
{a} Whoever---

{1}  cormuptly gives, offers, or promises anything of value to any person,
with intent to influence or reward an officer, director, employee, agent, or attorney of a
financial institution in commection with any business or transaction of such institution; or

{2} as an officer, director, employee, agent, or attorney of a financial
institution, cornuptly solicits or demands for the benefit of any person, or corruptly accepts or
agrees 10 accept anything of value from any person, intending to be influenced or rewarded in
connection with any business or transaction of such institution;

shall be fined not more than $1,000,000 or three times the valie of the thing given, offered _ .
promised, solicited, demanded, accepted, or agreed o be accepted, whichever is greater, or J
imprisoned not more than 30 years, or both, but if the value of the thing given, offered,

promised, solicited, demanded, accepted, or agreed to be accepied does not excesd $104,

shall be fined not more than $1,000 or imprisoned not more than one vear, or both,

(b)¥[Transferred).

(¢)  This section shall not apply to bona fide salary, wages, fees, or other
compensation paid, or expenses paid or reimbursed, in the usual course of business.

(dy  Federal agencies with responsibility for regulating a financial institution shall
jointly establish such guidelines as are appropriate to assist an officer, director, employes,
agent or attorney of a financial institution to comply with this section. Such agencies shall
make such guidelines avaiiable 1o the public.

18 USC § 657 Lending, credit and insurance institutions,

¥ Pormer 18 UST 218 was redesignated to be current 13 USC 213 by § 1(d) of PL §7-849, approved Oct. 23, 1962 (76 Stat.
1125 : :

1818 USC 213 substantially rewritten by § 1107 of PL. 98-473, approved Oct. 12, 1984 (98 Stat. 2145). .

WiSubsection (BX8), which defined the torm "financial institution™ as including a small business investment company, was
wansferred 1o 18 USC § 20 by § 962(€X(1) of PL 101-73, approved Avg. 9, 1989 (103 Stat. 503).
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Whoever, being an officer, agent or employee of or connected in any capacity with . .

. any small business investment company, and whoever, being a receiver of any such
institution, or agent or employee of the receiver, embezzles, abstracts, purloins or willfully

_misapplies any moneys, funds, credits, securities or other things of value belonging to such
institution, or pledged or otherwise intrusted {sic] to its care, shall be fined not more than
$1,000,000 or imprisoned not more than 30 years, or both; but if the amount or value
embezzied, abstracted, purloined or misapplied does not exceed $100, he shall be fined not
more than $1,000 or imprisoned not more than one year or both.

TITLE VII
SMALL BUSINESS INVESTMENT ACT OF 1958
18 USC § 1006. Federal credit institution entries, reports and transactions.

Whoever, being an officer, agent or employee of or connected in any capacity with . .
. any small business investment company, with infent to defraud any such institution or any
other company, body politic or corporate, or any individual, or to deceive any officer,
auditor, examiner or agent of any such institution or of department or agency of the United
States, makes any false entry in any book, report or staternent of or to any such institution, or
without being duly authorized, draws any order or bill of exchange, makes any acceptance, of
issues, puts forth or assigns any note, debenture, bond or other obligation, or drafl, bill of
exchange, mortgage, judgment, or decree, or, with intent to defrand the United States or any
agency thereof, or any corporation, ingtitution, or association referred to in this section,
participates or shares in or receives directly or indirectly any money, profit, property, or
benefits through any transaction, lean, commission, contract, Or any other act of any such
corporation, institution, or association, shall be fined not more than $1,000,000 or imprisoned
not more than 20 years, or both.

18 USC § 1014, Loan and credit applications generally; renewals and discounts; crop
insurance.

Whoever knowingly makes any false statement or report, or willfully overvalues any
land, property or security, for the purpose of influencing in any way the actionof . .. a small
business investment company . . . upon any application, advance, discount purchase,
purchase agreement, repurchase agreement, commitment, or loan, or any change or extension
of any of the same, by renewal, deferment of action or otherwise, or the acceptance, release,
or substitution of security therefor, shall be fined not more than $1,000,000 or imprisoned not
more than 30 years, or both,
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