96 154074

: DEPARTMENT OF THE TREASURY
WAmﬂNGTONZ~'

Z Januvary ‘11, 1996 -
| ASSISTANT.SECRETARY : -

 INFORMATION

MEHORANDUH F()R SECRETARY RUBIN f
L Yl
'xTHROUGH., ?«3;(John D. Hawke, Jr.,;i}
= ) R .Under Secretary. foraDomestlc Flnance
'K;FRQﬁft B ;,3;gDarcy Bradbur;ijgg
T a f‘A531stant Secretary .
n»Flnanc1a1 Markets :,4

Roger L Anderson ﬁbﬂ‘
. Senior Advisor - .
Federal Flnance;

[

:stBJEC1;e3 - yDébt Limit;ssénapioiw° |

."We have updated our 1atest scenarlo in response to your comments
. to glve more precise estimates of 1) when various actions would
have to. be taken both to- stay under the debt limit and to
- ,malntaln adequate cash balances and 2) how long such actlons
: :would take us." L . ; . e , : , e

faWe have also updated the summary chart of our needs.

*fThese estlmates are. based on the assumptlons in. the dally
l cashflow and show adjustments only when the assumptlons dlffer.

ﬁ:.gThese estlmates, of course, vary dally

. ATTACHMENT: =Tab 1: Debt Limit Scenario
BRI - ~Tab.2: .Summary.of Needs.

B o EXEOUTIVE SECRETARIAT -




ST

112
113

o5
18

110
A1
112"

115
1116

N7

1/18

1719
1122
S Ve I
124
- 125
e
129
1730
31

Cash*’

Debt*

. 205
242"

. 145
124
118

131

13.1.

131

145
- 136
- 136"
116
223
24.0.

29.0

392

1396
383
375
387

. 39.2

37.2°

351"

14,9628
4,966.2

4.952.3

CSRDF adjustment

49552

4,955.7 . . S
2.6 'CSRDF adjustment
49504 .. . .o

4,952.6

49524

49536
4,953.4

4,953.4
4,9496

4,952.4

49539

'4,9565.8

4,957.5 .
49601
49615

4,958.0
49614

4,963.7
49654 -
49680

| -*<O_1,/O<5O/'96 forecast :V

Ad ustment

. Scemario il .0

| ;0»1_‘/‘0;5/‘96

'. c‘avsh fEffeGi" 'D:e‘b't Effgct Ad| cash Adl debt** DL marqm**

oL 205
7 262
SR 145
1210

S 118
05 . 131
B LR

. ~1145
136

o116

v 2230
. 240
. 29.0
.35
. 39.2
396 .

© 383

375

387

372

4,887.4
.. 48925
Aa{87813c
14,8815
74,8820 - -
4,8794
48772
© 48792
48804
48802 .
'4,880.2 - -
48764
48792
48807
- '4882.6 .
- 4,8843
48869
4,888.3 -
v 48848
48882 .
© 48905
48922
+:4,804.8

126
75

- gran
185

f7180f =
206
L2280
208 0

196

198 . -
198 -

236 . -
208 ..

193

157

131

M7
152 -
118
95
78
52

" Ls*Trust funds invested to limit; actual debt at $4.9 trllion

A



ot
Lz

215,
206

217
- 2/8

209
2112

2/13

2114
2115
216
- 2/19
2/20

- 2/21

2122 ..

2123
2/26

Y
28
229

Cash*

Debt* '

‘282
12.1
- 9.0
',7,4

5.7

. 9.5

48
57

47

46 4,952
14,9793
- 4.980.3

5'5
6.4

6.4 -
9.9
103 -
15.4 -
. 137
141
122
11.9

16.3

49617

4, 950.7

4,950.9

,49572.0" R
‘ .CSRDFadjuStment“ S

4,948.4 " B

.4,947.6

4,950.2

4,951.7

4,950.6

'CSRDF adjustment -
cash mgt bl"

49526

unspecified actions =

49803 .
49818 -

cash mgt bill matures' =«

4,991.3

49912 -

49922 . e
aooss

49970 o

50036 . .

 *01/05/96 forecast

' Adlustment o

“Scenario Il -

" CashEffect Debt Effect Adl cash

_-.10.8.

M7

L. 106

S (38.0) 1158

SO 1240

S L1590

. (6.0).0 - (6.0) . 154 -

20 -282.
60 B0 - 181
134

S5 M7
185

o141
122
Mg
163

L »":,".'011"/‘_05/'95‘_ _

Ad] debt**
- 4,890.5

48855
48857
14,8868 . -
48859 . .
48837 .
-4,882:9
14,8855 °
©-.4,887.0°
4,887.9 . .
48796
- 4,8806
'4,8806
14,8821
-4,8840 .
14,8856
14,8855 . -
74,8865 7 -
- "4,890.1 -
4,891 3;}‘

4,4 897.9

DL margnn V
143
141

163
17.1 7,

21
194

9.9 .

21ﬁ‘_f

s **Trust funds invested to limit; actual debt at $4.9 trilion

| 15«,1.4.5 B

132 |

o145
130

204
194 . -

o7
160

135

87



31
3/4

3/5

3/6

37

- 3/8

3/11
3/12
- 3/13

34
- 3/15
3118

3/19

S 320

3/21

3022

3125
3126

327
. 3/28°
329

- Scenario il -

. Cash* - Debt* - Ad;ustment

(11. 8) '4,984.2 CSRDF ad;t cash mgt bill; unspecd acttons
(10.6) 4,985.5 o . ,
(14.2) 4,985.8 "
(15.8) 4,982:8 ' R

(9.4) 4,983.1 CSRDF. adjustment

'(12.2) 4,983.1 .

(11.3) 4,984.1
(12.6) 4,987.4
“(14.1) 4,990.5 ce
(9.3) 4,996.8 unspemf‘ ied act:ons
6.0 49991 o :
- 6050017 . .
54. 50032 o
12.8 5,011.1 cmb matures reduce bill auctuon »
10.7 5,011.0 = .. '
11.7 50116
10.9 50140

99 50169 . T

18 1 5,024.9. reduce bi ll auctron
17.8 50242 : : :

- *01/05/96 forecast |

Cash Effect Debt Effect

200

@120

i
(100) o
(150) :

o

—

', 8.2 "

94

- 58
420

-+ 106
18
087

T4
- 5.9
- 107
. 140
o 227
.0 268.0 0
254
- 17.8°
- 157
159 -
149 -+
141
158 -

- '01/05/96

»Adg cash Adl debt“ DL marqm**
48905 -
. 4,8918- -
4,892.1 -
4,889.1
- -4,889.9
4,889.9 -
. 4,890.9
14,8042
48973 .
48936 .
. 48959
74,8971 1
48985 - .
4,8000
- 48929 -
. 4,8928 .
48934
48958
48987
14,8990

95
,A82

7.9
10.9

101~ 

10.1.
9.1
5.8

6.4 -

29
<15

0.0 -
A B

72

6.6

13
- 0.3

7 +Trust funds invested to limit; actual debt at $4.9 trlion



4

4/2 -

43

414
4/5
418
4/9

4110
4/11 .
4012
. 4115
. ane
4T

. 4/18

o419
422

423
4124

4125 -

- 4/26

429 -
T 4/30 0

Cash*"' Debt* - .

‘-(132

(222
(214

(247
(24.3
(228
- (15.3 3
39 50075
114 ‘5,009,.8“5;. A
cash mgt bill matures -~

5.0 5,020.0 unspecuf' ied aCtIOHS CSRDF adjustment

54 50213

5,008.3 -
5,008.8

(16.1

5,005.2

19.9 5011.3

- 24,4 50132
©36.3. 50155
- .44.0.5017.9 -
465 50224
. 49.8 5,025.5
527 50267 -
565 50280
524 50299 .

*Q1/05/96 forecast

5,009.7 cash mgt bm

)

)

) CSRDF ad;ustment

) 5,006.2 g
(23.6) 50030‘ o

) 50062

) 5,008.2

) 5,009.7 .

)

Adlustment

reduce bill auction

°(10.0) © . (10.0) -~ -57.8.
e T T 80T
645

60.4

Cash Effect Debt Effect
: 23'47 '
b 12.071 : f_gf1.2.0;’ - 16.8°
. 05 . 78"
6.4
53

‘Seenario Il .-

- 0’11 /05/96

Ad; cash Adl debt“* DL marqm**

7.2

.339°
T - 5
(1200 0 (120). - 379
e 424

- .'543
S B82.0°

64.5

4,896.8
4,898.1°
.4,898.5
48971 .
.4,898.1"
48955 -
14,8923 - .
48955 - -
48975
4,899.0 .-
14,8945
. 48968
14,8991 -
48886
14,8905 . .
48928

- 4,8952
48997
48928 -
48940 -
48953
- 48972

3.2 -

e

- 2.9
1.9
4.5 -

7T

25
1.0
55
32
09 -
114

.95

1.2

e .

6.0
.47

7 ~Trust funds invested to limit; actual debt.at $4.9 trillion - -

45



528 - . (6.2)

| ?scen‘arionl‘> Lol . «0,1'/55/96‘

Cash* ‘Debt* . = e Ad;ustment R Cash Effect Debt Effect Adl cash Ad| debt** DL marqm**

51 - 441 50235 CSRDFad;ustment S e 20 521 48928 . . 72 .

52 - 466. 50250 - - o B T T T ',546 48943 57
5/3 - -28.2.50116 e R R :. 362 48809 . - 191

'5/6 - - 269 .5012.4 e ) ST Te349 04,8817 183
- 5/7 . 229 5016.4 CSRDF adjustment oS T 05 1309 48862 138 .
5/8 . 21.0 50151 . .- T Lt o ... 290 48849 . 151 °

CUBI9 - 208 50113 L oo et e s T L 088 4,881 189 ¢

5/10° - 20.2 5,01‘4‘1_ Lo e T 2820 48839 0 161
53 220 50168 0 0 o T T e T 03000 4,8866 0 1340
- .5/14  '21.0 5019.3 " ST 0 2900 4,889 0 109

515. . (4.3
516 (0.7
517 (1.6
.5/20 - (1.3
5121 (29 L . -
5/22 . (4.8) 5,030.0 , S e T 82 - 4,899.8 0 02

)
) 5, 026.7 R B e T AT R 214 48965 35
)
)
' 5/23 . (5.5) 5,031.3 reduce bill auchon ST s 8.0y (80) .96 48931 0 . B9
)
)
)
)
)
)

5,027.7 . - et i 217 . 48976 o 250

5124  (76)50330 - . S e T T4 48948 0 62

5/27  (7.6) 50341 e T4 48959 0 41
5,035.7 Gt e 88 489760 0 26
- 5,037.7 .. . . oo o 8B 48995 0 05
5037.4° . . oo e e BB 48992 o0 0.8
5,033.0 unspecﬁ”ed actlons ... . .. .+ s 100 o~ - 67 . 48948 & 52

529 . (6.2
. .5/30 . (84
- 5/31  (18.3

Q1/05/96 forecast - - ... 7o wTustfunds invested to limit; ctual debt at $4.9 trilion

15,025.3 unspeonfled act;ons e e B0 o o 18T 48951 490 o
502637 © . - - DT s e e 223 - 48961 . 39 0

5.029.0 . oo s 201 48988 - 12 o


http:4,897.52

6/3 -
6/4

- B/5

6/6
6/7

©.6/10

6/11

6/12 -

6/13
6/14
6/17

6/18
6/19

6/20
- 6/21

6/24.
6/25.

6/26

6/27 -

6/28

.

Cash*

Debt*

5,004.5

4,999.2

5) 4,999.3

5,001.4

' Scenario It

Adgustment
cash mgt blll CSRDF adjustment

50065
50082 . -
5,004.6

5,004.6 °
5,006.4 °

5,006.8 -
5,008.5

“cash mgt bill matures .- e

50113

- 5,014.4
- 5,015.6
5017.2

cash mgt bills 'rﬁat‘utés" =

50188

5,020.4 -

5024.3
2 50242
75,064.1

*01/05/96 forecast

reduce bill auctxon -

Debt 'Eﬁéct

- 01/05/96 .

- Cash Effect
-~ 280

20

dont mvest CSRF mtérest payment\ -

S (16.0)

50y

o : 129.8

(120

(160)

s0)
- (140)

Adl cash Ad| debt** DL marcnn** V
- 4,896.1.
4, 898 1 -
©.4,899.8
. 48962 .
48908

127
10.7

6.9

6.9
6.6
786
81
88
11.8

41.8

493
. .383
R 40‘0"
. 429

o 432 -
T 430
272
292 -

4,890.9

14,8930 - .
48962 . 38
20
16
119

9.1
60
208 .
o192
176 .

- 4,8980.
74,898.4

.4,888.11
48909 -
..4,8940 -
48792 -
48808 -
48824 .
4,884.0- - :
48879 121
. 4,8728 " -

7.0

-39
19
1.‘027«:
'{,38”'
92 .
9.1

‘38

16.0

, 27 2 -
2130

- +*Trisst funds invested to limit, actual debt at $4.9 trillion



2/15.
3/14
471

5/15

C5/31

- WE NEED

" 35.0
10.0
10.0
20.0

"15.0 -

10.0

1000

- 3/1
3/14
a1
'5/15

5/31
6/28



AN
6‘\"

A ] Y / ) 5 C/?j
DEPARTMENT OF THE TREASURY ‘
WASHINGTON, D.C. 20220

January 18, 1996

ACTION

MEMORAND"?UM FOR SECRETARY RUBIN

- THROUGH Linda L. Robertson\ﬁib[:/ L&
Assistant Secretary
Legislative Affairs and Public Liaison

FROM: Victor A. Rojas \M’\
Deputy Assistant Secretary.
Legislative Affairs and Public Liaison

SUBIECT: . Telephone Call to Senate Majorlty Whip Trent Lott regardmg
Possible Senate Action Next Week to Raxse the Debt Limit

ACTION FORCING EVENT:

Sen. Trent Lott, Senate Majority Whip, in comments to the press yesterday after a speech to
the U.S. Chamber of Commerce, stated that "I personally assume that the Congress will take
some action to avoid some sort of debt crisis development in the debt ceiling."  Lott went on
to say that "I presume we may do something on (the debt limit) next week...[TThere may be
a necessity for some conditions in order to move it through the House...I would assume that
- in the Senate the inclination is going to be to move (the debt limit) in as clean a fashion as
possible.”

RECOMMENDATION:

Senate - and presumably subsequent House -- action on the debt limit next week could
significantly impact our strategy for moving forward in our assessment and announcement of
options that might carry us through February. We strongly recommend that you call
Majority Whip Lott this afternoon before you depart for the G-7 meetings to ask him directly
his assessment of what - if anything - is likely to occur next week regardmg Senate action on
the debt hm1t :

A S

Agrée:

Disagree: ‘ Let’s Discuss_

EXECUTIVE SFRRFTARIAT



TELEPHONE CALL TO SENATE MAJORITY WHIP TRENT LOTT REGARDING
POSSIBLE SENATE ACTION NEXT WEEK TQ RAISE THE DEBT LIMIT

I read with great interest your comments to the press yesterday suggesting that the -

Senate might act next week to raise the debt limit.

Any action which the Congress might take next week to raise the debt limit would be
- as you can well imagine - of significant importance to us and we contlnue to work
our way through this problem.

To this end, 1 would appreciate anything that you could tell me - going beyond your
comments of yesterday - regardmg the p0551b1hty of Congressmnai action on the debt
limit next week.

~ As I am certain you are aware, we continue to believe that it is of the utmost

importance that Congress pass a clean debt limit extension, to disentangle the debt
limit from the budget process once and for all.

As we go forward (beyond February), it becomes ihcreasingly difficult to avoid
default. However, we remain committed to take whatever future steps are lawful to

- avert default.

® We are currently studying various opnons but as we go forward, these options
become 1ncreas1ng1y limited.

Moreover, as we depart further and further from our regular finance methods, the
U.S. Treasury Department becomes an increasing subject of concern for outsiders.

T e Standard and Poors, ICBA, and officials in both Brazil and Argentina have

recently expressed concerns about this.

I appreciate yeur takmg the t1me to talk and I look forward to the resolution of thlS
matter. ‘ .
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o SUBJECT:fij>‘fDehttLimitFScenafiQVfu'

‘We have updated our latest scenarlo to estlmate 1) when varlous
actions would have to be taken both. to _stay. under’ the debt limit
and to maintain adequate cash balances and 2) how long such :
actlons would take us. o L . , :

‘We have also updated the graph of cumulatlve new actlons needed.,,ff

__These estlmates are based -on the assumptlons 1n the dally , o
cashflow and show adjustments only when the: assumptlons dlffer. .

\

These estlmates, of course vary dally

| Flnally" we have “Pdated the graph showmg the amounts in the G- o
Fund and the CSRDF not 1nvested on a- dally ba51s 51nce November,

15.
ATTACHMEHT:T“Tab‘ith Debt lelt Scenarlo :
-~ .. " Tab 2: Cumulative New. Actlons Needed

Tab 3:

Amounts Unlnvested
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14,892.4
4,893.3

-~

126
75
21.4
185
14.9°
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© . **Trust funds invested to limit; actual debt at $4.9 trilion
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“**Trust funds invested to limit; actual debt at $4.9 trillion
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_ DEPARTM ENT OF THE TREASURY
- WASHINGTON, D.C.

SECRETARY OF THE TREASURY . Ianuary 22, 1996

_The Honorable Newt Gingrich
Speaker

U.S. House of Representanves ,
Washington, D.C. 20515

- Dear Mr. Speaker 4

Asl1 stated in my testimony before the House Banking: Comnuttee on December 13, the
ability of the Department of the ’I‘reasury to continue to finance the operations of the
Government without an increase in the debt limit is limited. I also stated that when we

_ approached the next critical date relating to our ability to finance the Government’s
operations, I would provide Congress and the American people with information as to
whether we could get beyond that date, and, if so, how.

I have now concluded that either February 29 or March 1 is the date on which Treasury will
no longer be able to fulfill all of its financial obligations without legislation increasing the
statutory debt limit. On February 29, an interest payment of $5.8 billion is due. On March
1, over $30 billion of payments are due including Social Security, Veterans, Railroad
Retlrement Civil Service Retirement, military retirement, and other benefits, certain -
Medicare and Iow income housing payments, and military -active duty pay. I detail below the-
extraordinary -actions I can take to provide sufficient debt limit room prior to those dates.

 Beyond these actions, there are no legal and prudent options I am able or willing to take. I
want to urge m the strongest terms that Congress take action this week to enact a clean debt
11m1t increase.

If we were rot to take any extraordmary actions, we would not have sufficient leeway under
the debt limit to raise the cash needed to pay bills on February 15. In the absence of such
actions, the United States would default on its debt on February 15 for the first time in the -
Nation’s history. However, I have repeatedly said that default is unthinkable, and I do not
believe Congress will let it happen. In letters to Congress, I have always said that I will take
whatever legal and practical steps I can take to avoid default.

There ‘are several steps that I believe are both legal and prudent to take to avoid a default on
February 15 if Congress does not increase the debt limit before then: '

. First, T will suspend the re-investment of the approximately $3.9 billion of Treasury
securities held by the Exchange Stabilization Fund (ESF). These securities will equal
the amount of the ESF’s holdings of dollars, and the ESF will be given a credlt
balance in that amount. This is an action that several Treasury Secretaries prior to
me have becn forced to take.
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o Second, the Federal Financing Bank (FFB), as permitted by its statutes, will 'exchange
approximately $9 billion of the assets held in its portfolio, consisting of debt
obligations of various federal agencies, for an equivalent amount of Treasury
securities held by certain government trust funds. FFB will, in turn, reduce its own
indebitedness to the Treasury by transfemng such securities to Treasury, wh1ch will in
turn cancel these securities. : :

L Th1rd based on current circumstances, I will amend my November 15 determination
of a 12-month debt issuance suspension period to extend that period by another two
months, to 14 months. This action is consistent with the earlier opinions given to me
and represents the maximum term permissible under these circumstances. This action
will permit the redemption of approximately $6.4 billion in additional Treasury debt
held by the Civil Serwce Retirement and Disability Fund (CSRDF).

We estimate: that these actions will enable us to ﬁnance Govemment operations into the last

week of February -- although I caution that our present projections are subject to change as

our information on cash flows is updated daily. The recent Government shutdown and
extreme weather conditions have affected both revenues and outlays.

These actions may not create sufficient debt limit room to enable us to make the $5.8 billion |
interest payment on February 29, and in no case will they create sufficient debt limit room to
enable us to raise enough cash to make the $30 billion of benefit and other payments due on
‘March 1.

I want to ernphasize that we will have no other options that are both legal and prudent.
While a variety of possible additional actions have been mentioned in the press, there are no
other actions that we will be able or willing to take. Some of these suggested actions are
beyond our legal authority. Others, such as delaying tax refunds to American taxpayers and
selling the Nation’s gold reserves are completely unacceptable, particularly in light of the
fact that Congress clearly has the power to ensure that the government will meet its
obligations by assuming its responsibility to increase the debt limit. Tens of millions of
Americans count on the Department of the Treasury to make prompt payments to them of tax
refunds to which they are entitled, and it would create enormous hardship to delay these
payments. Further, as Secretary Baker wrote to Congress in 1985, it would undercut
confidence in our Government both here and abroad if we were to consider selling the
Nation’s gold. .

The actions I am announcing today are all fully authorized and have been concurred in by -
my General Counsel and the Office of Legal Counsel at the Department of Justice. These
‘actions will be unnecessary if Congress increases the debt limit prior to February 15. AsI
have repeatedly said, this is no way to run the finances of a great nation. We need a clean
increase in the debt limit in order to stop putting unnecessary costs on the American
taxpayers, to avoid the uncertainty in the financial markets that will surface as we get closer
to March 1, and to concentrate on the critical task of balancing the budget. Failing to.
increase the debt limit does not reduce the deficit by one cent. The Nation’s creditworthiness
is critical to all. of»us and should be off the table with respect to the budget process.
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I again urge Congress to pass a clean increase in the debt limit this week.

be most eager to work with you to craft an agreeable bill.

' Smcérely, .
R e, Lgon

Robert E. Rubm

e Congressidnal Leadership
Committee Chairmen
- Ranking Members

We will of course

£



DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. -

SECRETARY OF THE faeAsunv : January 22, 1996

The Honorable Thomas A. Daschle
Democratic Leader '

United States Senate

Washington, D.C. 20510

Dear Mr. Leader:

As I stated in my testimony before the House Banking Committee on December 13, the
ability of the Department of the Treasury to continue to finance the operations of the
Government without an increase in the debt limit is limited. I also stated that when we
approached the next critical date relating to our ability to finance the Government’s
operations, I would provide Congress and the American people with mformanon as to
whether we cou’d get beyond that date, and if so, how.

I have now con¢luded that either February 29 or March 1 is the date on which Treasury will
no longer be able to fulfill all of its financial obligations without legislation increasing the
statutory debt limit. On February 29, an interest payment of $5.8 billion is due. On March
1, over $30 billion of payments are due including Social Security, Veterans, Railroad
Retirement, Civil Service Retirement, military retirement, and other benefits, certain
Medicare and low income housing payments, and military active duty pay. I detail below the
extraordinary actions I can take to provide sufficient debt limit room prior to those dates.
Beyond these actions, there are no legal and prudent options I am able or willing to take. I
want to urge in the strongest terms that Congress take action this week to enact a clean debt
limit increase. '

If we were not to take any extraordinary acnons, we would not have sufficient leeway under
the debt limit to raise the cash needed to pay bills.on February 15. In the absence of such
actions, the United States would default on its debt on February 15 for the first time in the

- Nation’s history. However, I have repeatedly said that default is unthinkable, and I do not
believe Congress will let it happen. In letters to Congress, I have always said that I will take
whatever legal and practical steps I can take to avoid default.

There are several steps that I believe are both legal and prudent to take to avoid a default on
February 15 if Congress does not increase the debt limit before then:

o First, T will suspend the re-investment of the approxifnately $3.9 billion of Treasury
securitics held by the Exchange Stabilization Fund (ESF). These securities will equal
the amount of the ESF’s holdings of dollars, and the ESF will be given a credit
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balance in that amount. This is an action that several Treasury Secretaries prior to
me have been forced to take.

.. Second, the Federal Fmancmg Bank (FFB), as permltted by its statutes, will exchange
. approximately $9 billion of the assets held in its portfolio, consisting of debt
obligations of various federal agencies, for an equivalent amount of Treasury
securities held by certain government trust funds. FFB will, in turn, reduce its own
.indebtedness to the Treasury by transferring such secuntles to Treasury, which will in
turn cancel these securities. : ~

®  Third, based on current circumstances, I will amend my November 15 determination
~of a 12-month debt issuance suspension period to extend that period by another two
months, to 14 months. This action is consistent with the earlier opinions given to me
and represents the maximum term permissible under these circumstances. This action
‘will permit the redemption of approximately $6.4 billion in additional Treasury debt
held by the Civil Service Retirement and Disability Fund (CSRDF).

We estimate that these actions will enable us to finance Government operations into the last
. week of February -- although I caution that our present projections are subject to change as
our information on cash flows is updated daily. The recent Government shutdown and
extreme weather conditions have affected both revenues and outlays.

These actions may not create sufficient debt limit room to enable us-to make the $5.8 billioni -
interest payment on February 29, and in no case will they create sufficient debt limit room to
enable us to raise enough cash to make the $30 billion of benefit and other payments due on
March 1.

I want to emphasize that we will have no other options that are both legal and prudent.
While a variety of possible additional actions have been mentioned in the press, there are no
_ other actions that we will be able or willing to take. " Some of these suggested actions are
“beyond our legal authonty Others, such as delaying tax refunds to American taxpayers and
selling the Nation’s gold reserves are completely unacceptable, particularly in light of the
fact that Congress clearly has the power to ensure that the government will meet its -
obligations by assuming its responsibility to increase the debt limit. Tens of millions of -
Americans count on the Department of the Treasury to make prompt payments to them of tax
refunds to which they are entitled, and it would create enormous hardship to delay these .
payments. Further, as Secretary Baker wrote to Congress in 1985, it would undercut
confidence in our Government both here and abroad if we were to consider selling the
Nation’s gold.

The actions I am announcing today are all fully authorized and have been concurred in by -

- my General Counsel and the Office of Legal Counsel at the Department of Justice. These
actions will be unnecessary if Congress increases the debt limit prior to February 15. As 1
have repeatedlv said, this is no way to run the finances of a great nation. We need a clean

* increase in the debt limit in order to stop putting unnecessary costs on the American
taxpayers, to avoid the uncertainty in the financial markets that will surface as we get closer
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to March 1, and to concentrate on the critical task of balancing the budget. Failing to
~ increase the debt limit does not reduce the deficit by one cent. The Nation’s creditworthiness
is critical to all of us and should be off the t.able with respect to the budget process. E

[ again urge Congress to pass a clean increase in the debt limit thls week We will of course
be most eager to work thh you to craft an agreeable bill.

Sincerely,

R € Mt

‘Robert E. Rubin

cc: Congressional. L&deréhip
Committee Chairmen '
Ranking Members



DEPARTMENT OF THE TREASURY
‘ WASHINGTON, D.C..

SECRETARY OF THE TREASURY January 22, 1996

The Honorable Richard A. Gephardt
- Minority Leader ‘

' U.S. House of Representatives-
Washington, D.C. 20515

Dear Mr. Leader:

As I stated in my testimony before the House Banking Committee on December 13, the-
ability of the Department of the Treasury to continue to finance the operations of the
Government without an increase in the debt-limit is limited. I also stated that when we
approached the next critical date relating to our ability to finance the Government’s |
operations, I would provide Congress and the American people with. mformatmn as to
whether we could get beyond that date, and, if so, how..

- 1 have now concluded that either February 29 or March 1 is the date on which Treasury will
‘no longer be able to fulfill all of its financial obligations without legislation increasing the .
statutory debt limit. On February 29, an interest payment of $5.8 billion is'due. On March
1, over $30 billion of payments are due including Social Security, Veterans, Railroad
Retirement, Civil Service Retirement, military retirement, and other benefits, certain
‘Medicare and low income housing payments, and military active duty pay. I detail below the
extraordinary actions I can take to provide sufficient debt limit room prior to those dates.
Beyond these actions, there are no legal and prudent options I am able or willing to take. I
want to urge in the strongest terms that Congress take action this week to enact a clean debt
limit increase.’ ' :

If we were not to take any extraordinary actions, we would not have sufficient leeway under
the debt limit to raise the cash needed to pay bills on February 15. In the absence of such
actions, the United States would default on its debt on February 15 for the first time in the
Nation’s. history.- However, I have repeatedly said that default is unthinkable, and I do not .
believe Congress will let it happen. In letters to Congress, I have always said that I will take
whatever legal and practical steps I can take to avoid default. ‘

AThere are several steps that I believe are both legal and prudent to take to avoid a default on
- February 15 1f Congress does not increase the debt limit before then:

| ®  First, I will suspend the re-investment of the approximately $3.9 billion of Treasury
securities held by the Exchange Stabilization Fund (ESF). These securities will equal
the amount of the ESF’s holdings of dollars, and the ESF will be given a credit
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balance in that amount. This is an action that several Treasury Secretaries prior to -
me have been forced to take. :

® Second the Federal Fmancmg Bank (FFB), as permitted by its statutes, will exchange
approximately $9 billion of the assets held in its portfolio, consisting of debt
obligations of various federal agencies, for an equivalent amount of Treasury =
securities held by certain government trust funds. FFB will, in turn, reduce its own
indebtedness to the Treasury by transferring such securities to Treasury, which w111 in
turn cancel these securities.

® . Third, based on current circumstances, I will amend my November 15 determination
' of a 12-month debt issuance suspension period to extend that period by another two -
months, to 14 months. This action is consistent with the earlier opinions given to me
and represents the maximum term perm1351ble under these circumstances. This action
will permit the redemption of approximately "$6.4 billion in additional Treasury debt '
held by the Civil Service Retirement and Disability Fund (CSRDF).

~ We estimate that these actions will enable us to finance Government operations into the last
- week of February -- although I caution that our present projections are subject to change as
our information on cash flows is updated daily. The recent Government shutdown and
extreme weal her conditions have affected both revenues and outlays

These actions may not create sufficient debt limit room to enable us to make the $5 8 bxlhon
interest payment on February 29, and in no case will they create sufficient debt limit room to -
enable us to raise enough cash to make the $30 billion of beneﬁt and other payments due on
- March 1.

I want to emphasize that we will have no other options that are both legal and prudent.
While a variety of possible additional actions have been mentioned in the press, there are no
other actions that we will be able or willing to take. Some of these suggested actions are
beyond our legal authority. Others,.such as delaying tax refunds to American taxpayers and
selling the Nation’s gold reserves are completely unacceptable, particularly in light of the
fact that Congress clearly has the power to ensure that the government will meet its
obligations by assuming its responsibility to increase.the debt limit. Tens of millions of
Americans count on the Department of the Treasury to make prompt payments to them of tax
refunds to which they are entitled, and it would create enormous hardship to delay these
payments. Further, as Secretary Baker wrote to Congress in 1985, it would undercut
confidence in our Government both here and abroad if we were to consider selling the
Nation’s gold

The actions lilam announcing today are all fully authorized and have been concurred in by

- my General Counsel and the Office of Legal Counsel at the Department of Justice. These
actions will be unnecessary if Congress increases the debt limit prior to February 15. As
have repeatedly said, this is no way to run the finances of a great nation. We need a clean
increase in the debt limit in order to stop putting unnecessary costs on the American
taxpayers, to avoid the uncertainty in the financial markets that will surface as we get closer
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to March 1, and to concentrate on the critical task of balancing the budget‘ Failing to .
increase the debt limit does not reduce the deficit by one cent. The Nation’s creditworthiness
is critical to all of us and should be off the table with respect to the budget process.

I again urge Congress to pass a clean increase in the debt limit this week. We will of course
be most eager to work with you to craft an agreeable bill.

Sincerely,

20&/\%\5( ﬁw&t«

Robert E. Rubin

cc:  Congressional Leadership
Commiittee Chairmen
Ranking Members



DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY - ' o ‘January 22, 1996

The Honorable Robert Dole
Majority Leader
- United States Senate
"~ Washington, D.C. 20510

Déar Mr. Leader:

As I stated in my testimony before the House Banking Committee on December 13, the
ability of the Department of the Treasury to continue to finance the operations of the
Government without an increase in the debt limit is limited. I also stated that when we
approached the next critical date relating to our ability to finance the Government’s
operations, I would provide Congress and the American people with information as to
whether we cou]d get beyond that date, and, if so, how. .
I have now conc 1uded that either February 29 or March 1 is the date on which Treasury will
no longer be able to fulfill all of its financial obligations without 1eglslat10n increasing the
statutory debt limit. On February 29, an interest payment of . $5.8 billion is due.” On March
1, over $30 billion of payments are due including Social Security, Veterans, Railroad
Retirement, Civil Service Retirement, military retirement, and other benefits, certain
Medicare and low income housing payments, and military active duty pay. I detail below the
extraordinary actions I can take to provide sufficient debt limit room prior to those dates.
Beyond these actions, there are no legal and prudent options I am able or willing to take. I
want to urge in- the strongest terms that Congress take action this week to enact a clean debt
limit increase.

If we were not to take any extraordinary actions, we would not have sufficient leeway under
the debt limit to raise the cash needed to pay bills on February 15. In the absence of such
actions, the United States would default on its debt on February 15 for the first time in the
‘Nation’s history. However, I have repeatedly said that default is.unthinkable, and I do not
believe Congress will let it happen. In letters to Congress, I have always said that T wﬂl takc
whatever legal and practical steps I can take to avoid default,

There are several steps that I beheve are both legal and prudent io take to avoid a default on
February 15 if Congress does not increase the debt limit before then: '

L ( S ‘
[ First, I will suspend the re-investment of the approximately $3.9 billion of Treasury
securities held by the Exchange Stabilization Fund (ESF). These securities will equal
the amount of the ESF’s holdings of dollars, and the ESF will be given a credzt



-~

balance in that amount This is an action that several Treasury Secretaries pnor to
me have bcen forced to take.

L Second the Federaj Financing Bank (FFB), as permitted by its statutes, will exchange
" approximately. $9 billion of the assets held in its portfolio, consisting of debt

obligations of various federal agencies, for an equivalent amount of Treasury ‘
securities held by certain government trust funds. FFB will, in turn, reduce its own
indebtedness to the Treasury by transfemng such securities to Treasury, which will in
turn cancel these securities. \ :

L ‘ Third, based on current circumstances, I will amend my November 15 determination

‘ of a 12-month debt issuance suspension period to extend that period by another two

months, to 14 months. This action is consistent with the earlier opinions given to me -
and répresents the maximum term permissible under these Circumstances. This action -
will permit the redemption of approximately $6.4 billion in additional Treasury debt
held by the Civil Service Retirement and Disability Fund (CSRDF).

We estimate that these actions will enable us to finance Government operations into the. last
week of February -- although I caution that our present projections are subject to change as.
our information on cash flows is updated daily. The recent Government shutdown and
extreme weather conditions have affected both revenues and outlays.

" These actions may not create sufficient debt limit room to enable us to make the $5.8 billion
interest payment on February 29, and in no case will they create sufficient debt limit room to
enable us to raise enough cash to make the $30 billion of benefit and other payments due on
March 1.

I want to emphasize that we will have no other options that are both legal and prudent.
While a variety of possible additional actions have been mentioned in the press, there are no
‘other actions that we will be able or willing to take. Some of these suggested actions are
beyond our legal authority. Others, such as delaying tax refunds to American taxpayers and
selling the Nation’s gold reserves are completely unacceptable, partxcularly in light of the
~fact that Congress clearly has the power to ensure that the government will meet its
obligations by assuming its responmblhty to increase the debt limit. Tens of millions of
Americans count on the Department of the Treasury to make prompt payments to them of tax
refunds to which they are entitled, and it would create enormous hardship to delay these
payments. Further, as Secretary Baker wrote to Congress in 1985, it would undercut
confidence in our Government both here and abroad if we were to consider scllmg the
Nation’s gold.

The actions I am announcing today are all fully authorized and have been concurred in by
my. General Counsel and the Office of Legal Counsel at the Department of Justice. These
actioris will be unnecessary if Congress increases the debt limit prior to February 15. As]
have repeatedly said, this is no way to run the finances of a great nation. We need a clean
increase in the debt limit in order to stop putting unnecessary costs on the American
taxpayers, to avoid thé uncertainty in the financial markets that will surface as we get closer



Iarruary 23, 1996
MEMORANDIM FOR THE PRESIDENT .
FROM: Robert E. Rubin
SUBJ ECT‘ Telephone Call to Newt Gmgnch to Discuss Debt Limit Deadhne

Yesterday, I notified Congress that by February 29th or March 1st we will not longer be able
to meet all of our financial obligations without a debt limit increase. The Leadershlp has
responded by saying it will not move leg1slat10n without hearing from you.’ Rather than
permitting a procedural hang-up to cloud this issue, I request a brief telephone call to -
Speaker Gingrich simply advancing your request: for a clean debt limit. This call should be
brief and it should not be used to negotiate details of this legislation. '

Debt Limit Discussion
®  Working hard on State of the Union Address, so I won’t take much of your time.

. As you know, Secretary Rubin has concluded that on February 29th or March 1st
Treasury will no longer be able to meet all of its financial obligations without a debt
limit increase. Just to get to that date he has to take three additional extraordinary
actions -- the last ones he has remaining. Congressional enactment of a clean debt
limit extension this week would make these actions unnecessary. :

) After we take these three Stepé, we will have no other legal and prudent options
remaining. ’ ‘

. While other possible actions have been mentioned in the press [e.g. selling
gold or delaying tax refunds], there are no other acnons that we will be able -
or willing to take.

. Come March l without a debt limit increase, we will not be able to pay Social -
Security, Raﬂroad Retirement, Civil Service Retirement, military retirement,
veterans’ and other benefits, at least for several months .

1

e Congress 'should pass a débt limit increase now, to:
L “avoid the uncertamty in the ﬁnanc1al markets that wrl] surface as we get closer
to-March 1, and; :
° ‘concentrate on the critical task of balancing the budget.

° I look forward to seeing you tonight. Good-bye.
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MEMORANDUM TO SECRETARY RUBIN RGN

FROM: EDWARD S. KNIGHT gmﬁgi /§7"7 bk

SUBJECT: Authority of the Secretary to Suspend Reinvestment of
Exchange Stabilization Fund Investments 1n Treasury
Obllgatlons

"You have requested my opinion regarding your authority to suspend
reinvestment of Exchange Stabilization Fund ("ESF") dollar .
amounts invested in Treasury debt instruments. For the reasons
set out below, I conclude that you have the authority to refrain
from reinvesting ESF dollars in Treasury obligations. Indeed, in
the present debt limit impasse, refraining from reinvesting these
ESF dollars, and thereby reducing the risk of imminent default by
the United States, is consistent with the statutory purpose of
the ESF: that it be a means by which the Secretary can promote
orderly exchange arrangements and a stable system of exchange
rates. _

First, the language of the ESF statute, 31 U.S.C. § 5302,
grants you considerable discretion to manage the ESF. The
explicit statutory authority includes discretion to invest ESF
funds so long as those funds are not needed for the specific
purposes listed in the ESF statute. The statute also 1mp1101t1y
authorizes you to refrain from investing some or all of such
"extra" funds. The structure of the present ESF investment
system supports this reading of the statute. Moreover, there is
ample precedent for, and presumptive legislative assent to, such
action: the Secretary has exercised his authorlty to disinvest
or suspend ESF dollar investments on at least nine previous
occasions over three decades, precisely for debt limit management
purposes, yet no legislation abridging that authority has ever .
been enacted.

I. The ESF Statute Permits the Secretary to Invest ESF Monies, -
but Does Not Require Him to Do_So. :

The.statute'éstablishing the ESF provides. in relevant part:

- The Department of the Treasury has a stabilization fund. The
fund is available to carry out this section, . . . and for
investing in obligations of the United States Government
those amounts in the fund the Secretary of the Treasury,
with the approval of the President, decides are not required
at the time to carry out. this sectlon. . .o o

EXECUTIVE smammm
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31 U.S.C. § 5302(a)(1).

The plain language of the statute expressly gives the

Secretary discretion, subject to the approval of the President,

to invest ESF monies when those monies are not requlred for the
specific ESF programs identified in the statute. Thls 1nvestment
authority is permissive, not mandatory; the ‘fund is
"available...for investing" to the extent the Secretary decides
that monies are not needed for the specific statutory purposes.
In short, the statute does not require the Secretary to invest.

ITI. The Flexibility of the Present Investment Plan Supports
Reading the Statute to Grant the Secretarz Autbo;;tz to Suspend

Investment.

‘ Pursuant to an investment plan approved by President
Kennedy, ESF dollars are currently invested in special market-
based Treasury certificates of indebtedness ("COIs"). Unlike
most Treasury obligations, the COIs are designed to give the
Secretary flexibility: they are redeemable at par at any time.
This flexibility was an important feature of the investment plan
when it was submitted for Presidential approval. In his
.submission of the plan to the President, Secretary Dillon
characterized the COIs as "giving the Fund the required access to
ready cash for its operations." See Tab A at 1. The plan '
submitted by Secretary Dillon was approved by President Kennedy
without alteratlon.

Consistent w1th the language of the authorizing statute, the-
Presidentially-approved plan expressly states that the Secretary
has authority to refrain from investing ESF monies not required
for the specific statutory purposes of the ESF: Secretary
Dillon's submission states that under the plan the Secretary has
authority "to invest any. portions of the Fund he deems not _
currently required for stabilizing the exchange value of the
‘dollar... to such extent as he deems appropriate...." Id. at 3.!

, : As a matter of law, President Kennedy's approval
authorizes the Secretary to invest ESF monies "to such extent as
[the Secretary] deems necessary" when they are not necessary to
carry out the purposes of the ESF. At the time of President
Kennedy's approval, the purpose of the ESF was to stabilize the
exchange value of the dellar. 1In 1976, the statute was amended
to authorize the use of the ESF "consistent with the obligations
of the Government in the International Monetary Fund." 31 U.S.C.
§ 5302(b). Those obligations include efforts to stabilize
exchange rates as part of the overall responsibility of the
" United States in the IMF to foster an orderly international

" monetary system.
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III. Hlstcrlcal P;ecedent Conflrms the Secretarz Authorltz to

Suspend Investment.

On at least nine occasions over the past three decades,
Treasury has disinvested or suspended investment of a portion of
the ESF dollar pool in order to avoid exceeding the public debt
limit. (A list of these occasions is attached at Tab B.)
Congress has implicitly assented to these actions. In many
instances, Congress has subsequently enacted "make-whole"
legislation restoring to government trust funds and accounts,
including the ESF, interest lost as a result of the disinvestment
or suspension. E.q., Pub.L. 99-177 (Dec. 12, 1985) Sec. 272;
Pub.L. 101~-140 (Nov. 8, 1989) Sec. 301; Pub.L. 101-508 (Nov. 5,
1990) Sec. 11901(b). The plain language of these bills directs
their application to the ESF as one of the government trust funds
“or accounts that lost interest earnings as a result of the
Treasury's actions to avoid exceeding the debt limit. E.q.
Pub.L. 99-177, Sec. 272(3)(G); Pub.L. 101-140, Sec. 301(d) (2);
Pub.L. 101-508, Sec. 11901(b) (5) (B). Moreover, through Treasury
reports on the ESF, through OMB budget reports, and through GAO
reports on the Secretary's actions to avoid debt limit crises,
Congress has been specifically‘informed of the disinvestment
and/or suspension of investment in the ESF. See Tab B, n.l. Yet
no legislation limiting the Secretary's authorlty in thls regard
has ever been enacted.

Iv. Susge ding Investment in These Circumstances Is Consistent

with the Iegislative Intent in Cregtlng the ESF.

The purpose of the ESF is to give the Secretary of the
Treasury means by which to promote orderly exchange arrangements
and a stakle system of exchange rates. 31 U.S.C. § 5362(b). The
Secretary's exercise of his discretion to suspend investment of
"extra" ESF dollars, as part of an effort to avoid imminent
default by the United States on its obligations, is consistent
with that purpose. Consistent with the overwhelming bipartisan
consensus of members of Congress and Treasury officials over the
last three decades, you have concluded that default, or even a
serious threat of imminent default, would have a destabilizing
effect on exchange arrangements and rates.

V. Conclusion.
For the reasons set out above, I conclude that you have

authority in the present circumstances to suspend relnvestment of
ESF dollar resources in Treasury obllgatlons.

Attachments
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JAN 24 1383

MEMORANDUM FOR THE PRESIDENT

.Subject: Investment of Exchange Stabilization Fund

,

. There is attached a letter requesting your approval
of investment of the Exchange Stabilization Fund in any
direct United States obligations. The law permits this,
but outstanding authorizations approved by the President
limit investment to $100 million in any direct obligations
and an additional $150 million only in Treasury bills.

If you approve, I plan to have issued to the Fund
for some of its portfolio special non-marketable obli-
gations which will be redzemable upon demand. This action
will give the Fund the required access to ready cash for
its operations and at the same time enable us to avoid
undesirable market effects, which at times arise from
Exchange Stabilization Fund transactions in other market-
able obligations. I envisage that the interest- rate on
the special obligacions w111 be related to the rate for
three-month Treasury bills. ‘
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THE SECR&IARY OF’ THE TREASURY
WASHINGTC‘N

JAN 241583

Dear Mr. President:

. The legislation which established the Exchange Stabili-
zation Fund authorizes the investment in direct obligations
of the United States of any portions of the Fund which the
Secretary of the Treasury, with the approval of the President,
may from time to time determine are not currently requxred for
stab11121ng the exchange value of the dollar.

There are presently outstanding two authorizations for
investment approved by the President: one dated January 18,
1956, which permits investment in any .direct obligations of
the Unlted States up to an aggregate of $100 million, and
.another dated February 12, 1960, which permits. addltlonal
investment in Treasury bllls up to an aggregate of $150 million.
‘At present the Fund's investments total about $97 million, of
which about $51 million is in Treasury bills and about $46
million is in longer-term marketable obligations of the United
‘States

With all of the Fuﬂd s investments in obligations which
must be marketed to convert them into cash for stabilization .
operations, it has been considered necessary to maintain some
cash balance. This cash balance, which fluctuates greatly
but which is often a considerable amount, earns no interest.
This situation could be obviated if a part of the Fund's in-
vestménts could be made in special obligations of the United:
States which would be redeemable on demand. Under such an
arrangement, investment in Treasury bills could also be wholly
avoided when, as now, it is desirable to maintain pressure on
the Treasury bili rate. :

For these reasons, I believe that a portion of the Fund
should be invested in special non-marketable obligations of
the United States which would be redeemable on demand and which
- would bear interest at a rate determined by the Secretary ol
the Treasury after taking into consideration the rate on
Treasury bills. This would make possible full investment of
the Fund without any risk of loss, or of operations ever
being impaired because of inadequato liquidity.
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In order to carry out’'the arrangement, I recommend that,

in lieu of the present authorizations, the Secretary of the

Treasury be authorized to invest any portions of the Fund he
deems not currently required for stabilizing the exchange
value of the dollar in direct obligations of the United States
including, to such extent as he deems approprlate, the special
obligations descrlbod above,

o’ . Faithfully yours,

 Dougd4s Dillon |

The ' President

The White House : N

APPROVED:







SUSPENSION OF REINVESTMENT IN ESF OBLIGATIONS
' DURING PREVIOUS ADMINISTRATIONS!

1. November 1957 - Eisenhower Administration
2. March 1979 - Carter Administration

3. May - June 1980 - Carter Administration

- 4. September 1984 - Reagan Administration
5. September 1985 - Reaéan Administration“
6. October 1986 - Reagan Administration

7. August 1989 - Bush Administration

8. November 1989 - Bush Administration

9. October 1990 - Bush Administratién

1 See GAO/AIMD-96-38R, Debt Ceiling Limitations and
Treasury Actions (January 26, 1996); Office of Management and

Budget, Special Analvses, Budget of the United States Government,
Fiscal Years 1981, 1982, 1986, 1987, 1988; Report of the

Comptroller General, A New Approach to the Public Debt
Legislation Should Be Considered, (FGMSD-79-58, Sept. 7, 1979);

Exchange Stabilization Fund: Report of Audit for FY 1958 at 9.
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| WASHINGTON

_ February 14, 1996
GENERAL COUNSEL

MEMORANDUM FOR SECRETARY RUBIN

FROM: EDWARD S. KNIGHT %woﬂ ’5”5

SUBJECT: - "Authority of the Federal Flnan01ng Bank and the
- Secretary of the Treasury to Enter into a Certain
Transaction that Is Intended to Reduce the Amount
of Outstanding Debt that Is Subject to the Debt
Limit Statute '

You have requested my opinion regarding a proposal to have the
Federal Financing Bank (the "FFB") and the Secretary of the
Treasury {(the "Secretary") enter into a certain transaction
described in detail below (the "Proposed Transaction") that, when
completed, is intended to have the effect of reducing the total
amount of outstandlng debt that is subject to the debt limit .
‘statute.? :

For the reasons outlined below, 1t is my opinion that:

(1) as Secretary, you are authorized to enter lnto
each step of the Proposed Transaction to be entered
into by the Secretary, and the FFB is authorized to
enter into each step of the Proposed Transaction to be
entered into by the FFB;

(2) when the Proposed Transaction is completed
the total amount of outstanding debt: that is subject to
the debt limit statute will be reduced;

(3) any issuance capa01ty-under the debt limit
statute that is made available from completing the
Proposed Transaction may be used to issue to the public
new cdebt obligations of the United States to obtain
additional funds for the Treasury's cash account, and
your issuance of .new debt obligations within such debt
issuance capacity will not violate the debt limit
statute; _ v

(4) the Proposed Transaction is substantially
similar to actions that the Secretary and the FFB took
on several previous occasions, and the General

A

131 U.S.C. §3101.
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Accountlng Office concluded that those preV1ous actlons
_ met all legal requirements; and

(5) the conclusions reached in thisAopiniOn are
consistent with the conclusions reached by past
Treasury General Counsels. ;

Background on the FFB.

The FFB was created by the Federal Financing Bank Act of 1973
(the "FFB Act").? The FFB is a "body corporate"® and an
"instrumentality of the United States Government."* The FFB is
"subject to the general superv151on and direction of the
Secretary,"® and the Secretary is the chairman of the board of
directors of the FFB.® In 1974, the President designated’ four
offices in the Treasury Department whose incumbents would be,
ex officico, the other members of the board of directors of the
FFB. : ~

The FFB was established by the Congress at the request of the
Treasury Department to deal with severe debt management problems
resulting from years of off-budget financing that had flooded the
government securities market with a variety of government-backed
securities. These securities were financed outside of the

- Treasury Department by various federal agencies in the form of

direct agency debt issues, sales of loan assets with federal
guarantees, and federal guarantees of obligations of private
borrowers. . These securities competed with Treasury securities,
undermined the Treasury Department's debt management policies,
and placed the Treasury Department in a position .of acquiescing
in agency financings on terms which the Treasury Department

believed did not reflect the full value of the government

backing.

In addition, although these government-backed securities were the
credit equivalent of Treasury securities, they sold at
demonstrably higher interest rates. The borrowing costs for
these government-backed securities exceeded the Treasury
Department's cost of borrowing because of the sheer proliferation
of competing issues crowding each other in the financing

2pub. L. No. 93-224, 87 Stat. 937, 12 U.S.C. § 2281 et seq.

3FFB Act § 4, 12 U.S.C. § 2283. /

FFB Act § 5(a), 12 U.S.C. § 2284(a).

’Under FFB Act § S5(a), 12 U.S.C. § 2284(a).



calendar, the cumbersome nature of many of the securities, and
the limited markets in which they were sold. Underwriting costs
and other transaction fees and expenses were also Significant
factors in the higher borrow1ng cost.

When federal and federally assisted borrowing programs are
financed through the FFB rather than the capital markets, the
cost of financing those programs is reduced because the interest
rates offered by the FFB for such financing are significantly
less than the interest rates offered by capital market investors.
Therefore, financing federal and federally assisted borrowing
programs ithrough the FFB accomplishes the purposes for which the
FFB was established: reducing the cost to the government (and
ultimately to the U.S. taxpayer) of financing such federal
programs and centralizing government-backed borrowing in the
Treasury. L o

1

The Proposed Transaction.

4 The Proposed Transaction invoives purchasés and sales of the
following debt obligations:

(a) certain debt obligations of the United States
Postal Service ("USPS") that USPS previously issued to
the FFB and that are presently held by the FFB, which

" obligations are identified on Schedules A-1 and A-2
attached to this opinion (such obligations being the
"USPS Debt Obligations");

- (b) certain debt obligations of the Tennessee
Valley Authority ("TVA") that TVA previously issued to
the FFB and that are presently held by the FFB, which
obligations are identified on Schedule A-3 attached to
this opinion (such obligations being. the "TVA Debt
Obligations");

(c) certain special Treasury debt obligations that
the Secretary previously issued to the Civil Service
Retirement and Disability Fund (the "Fund") as
investments and that are presently held by Fund, which
obligations are identified on Schedule B attached to
this opinion (such obligations being the "Treasury

- Specials"); and

(d) certain debt obligations of the FFB that the
FFB previously issued to the Secretary and that are
presently held by the Secretary, which obligations are
identified on Schedule C attached to this opinion (such
obligations being the "FFB Debt Obligations").
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The steps of the Proposed Transaction are as fellows;

The FFB and the Secretary, as manager of the Fund, will enter
into an exchange transaction in which the USPS Debt Obligations
and the TVA Debt Obligations that are presently held by the FFB
will be exchanged for the Treasury Spe01als that are presently
held by the Fund. Specifically:

Step 1A: The FFB sells to the Fund the USPS Debt
Obligations and the TVA Debt Obllgatlons that are
presently held by the FFB.

Step 1B: The Secretary, as manager of the Fund,
purchases the USPS Debt Obligations and the TVA Debt
Obligations as investments for the Fund.

Step 2A: As payment for the purchase of the USPS
Debt Obligations and the TVA Debt Obligations, the
Secretary, as manager of the Fund, delivers to the FFB
the Treasury Specials that are presently held by the
Fund as 1nvestments

Step 2B: The FFB accepts the Treasury Specials as
payment for the USPS Debt Obligations and the TVA Debt
Obligations sold to the Fund.

Next, the FFB and the Secretary will enter into an exchange
transaction in which the Treasury Specials that the FFB receives
from the Fund will be exchanged for the FFB Debt Obllgatlons that
are presently held by the Secretary Spec1flcally

Step 3A: The FFB sells back to the Secretary the
Treasury Specials that the FFB received from the Fund.

Step 3B: The Secretary purchases the Treasury
Specials from the FFB.

Step 4A: As payment for the purchase of the
Treasury Specials, the Secretary delivers to the FFB
the FFB Debt Obligations that are presently held by the
Secretary.

Step 4B: The FFB accepts the FFB Debt Obligations
as payment for the Treasury Spe01als sold back to the
Secretary.

My conciusions regarding the Proposed Transactions are as
follows:
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I.

As Secretary, You Are Authorized to Enter into Each Step of the
Proposed fransaction To Be Entered into by the Secretary, and the
FFB Is Authorized To Enter into Each Step of the Proposed
Transaction To Be Entered into by the FFB.

Step 1A: The FFB sells to the Fund the USPS Debt Obligations and
' the TVA Debt Obligations that are presently held by the
FFB.

a. The FFB Act authorizes the proposed sales.
Section 6(a) of the FFB Act authorizes the FFB to sell the USPS

Debt Obligations and the TVA Debt Obligations. This sentence
provides, in relevant part: .

The Bank [FFB] is authorized to make commitments
- to purchase and sell, and to purchase and sell on terms
and conditions determined by the Bank [FFB], any
obligation which is issued, sold, or guaranteed by a
Federal agency.® S

The USPS Debt Obligations and the TVA Debt Obligations are all
"obligations," as that term is used in the FFB Act. The FFB Act
defines "obligation" as: o

. . . any note, bond debenture, or other evidence of
indebtedness . . . .

'The USPS Debt Obllgatlons are "obligations" in the form of notes
issued by USPS under section 2005 of the Postal Reorganization
Act of 1970 (the "Postal Act").'® The TVA Debt Obligations are
"bonds" issued by TVA under section 15d of the Tennessee Valley
Authority Act of 1933 (the "TVA Act") .

In addltlan, USPS and TVA are each a "Federal agency," as that
term is used in the FFB Act. The FFB Act defines "Federal
agency" as:

812 U.S.C. § 2285(a) (emphasis added):
"SFFB Act § 3(2), 12 U.S.C. § 2282(2).
939 U.S.C. § 2005.

- 116 U.S.C. § 831n-4.
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. . . an executive department an independent Federal
~establishment, or a corporation or other entlty
established by the Congress Wthh lS owned in whole or
in part by the United States.

-In the case of USPS, sectlon 201 of the Postal Act establlshed
USPS as "an indépendent establishment of the executive branch of
the Government of the United States."! 1In the case of TVA,
section 1 of the TVA Act established TVA as "a body corporate."!*
While the TVA Act does not specifically state who owns TVA,
section 2 of the TVA Act does specify that all three members of
the Board of directors of TVA are to be appointed by the
President with the advice and consent of the Senate.!® Moreover,
in litigation that arose shortly after the Congress established
TVA, the United States Supreme Court referred to TVA as "an
agency of the federal government"!® and "an instrumentality of
the United States."! 1In addition, the Congress has included TVA
in the list of entities identified as "wholly owned government
corporatlcns" in the Government Corporation Control Act.?® 1In
sum, TVA is a corporation that is wholly éowned by the United
States,

Accordingly, each of the USPS Debt Obligations and the TVA Debt
Obligations is an "obligation which is issued . . . by a Federal
agency," as those terms are used in the FFB Act. It follows that
the express terms of the first sentence of section 6(a) of the
FFB Act authorize the FFB to sell the USPS Debt Obllqatlons and
the TVA Debt obllgatlons.

ZEFB Act § 3(1), 12 U.S.C. § 2282(1).
1339 y.s.Cc. § 201.

%16 U.S.C. § 831.

1516 U.S.C. § 83la(a).

\

'Ashwander v. TVA, 297 U.S. 288, 315 (1936).

VPennessee Electric Power Co. v. TVA, 306 U.S. 118, 134
(1939) . . |

1831 U.S.C. § 9101(3)(N).

- 1%The first sentence of section 6(a) of the FFB Act was also
the authority under which the FFB purchased the USPS Debt
Obligations from USPS and the TVA Debt Obligations from TVA in
the first place. As set out above, that sentence provides that
the FFB is authorized "to purchase . . . any obligation which 1s
issued . . . by a Federal agency." Again, the USPS Debt
Obligations and the TVA Debt Obligations are all "obligations, as
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b. The proposedvsales are consistent with the
legislative purpose of the FFB Act.

As discussed above in the background section of this memorandum,
the FFB Act is essentially debt management legislation for the
Treasury Department. Section 2 of the FFB Act states that the
purposes of that act are threefold: (1) to assure coordination
of federal and federally assisted borrowing programs with the
overall economic and fiscal policies of the government; (2) to
reduce the costs of federal and federally assisted borrowings
from the- public' and (3) to assure that such borrowings are
financed in a manner least disruptive of private financial
markets and institutions.?®

The Congress provided the FFB with authority to finance its debt
management. operations in two ways: either through the issuance
of debt obligations of the FFB directly to the public, under
section 9(a) of the FFB Act,® or through the issuance of debt

" obligations of the FFB to the Secretary under section 9(b) of the
FFB Act.? However, the Congress also granted to the FFB an
additional means of financing its operations: through selling,
under section 6(a) of the FFB Act, the debt obligations of other
entities that the FFB has purchased under section 6(a) of the FFB
Act.

After the FFB has purchased agency debt obligations, it is
possible for the FFB to structure a sale of those debt
obligations in at least two ways that would be consistent with
its debt management functions. First, the FFB could consolidate
several individual agency debt obllgatlons that it has purchased
into a large package and coordinate the sale of that entire
package (or participation interests in that package) into the
market so that the timing of that sale would not disrupt or
compete with the regular issuance of Treasury securities in the
market. Or, secondly, the FFB could sell the agency debt
obligations that qualify as permitted investments for government
trust funds to one or more government trust funds. An advantage
of selling agency debt obligations to trust funds, instead of to
the public, would be that the debt obligations would never
compete in the market with Treasury securities. The Proposed

that term is used in the FFB Act, and USPS and TVA are each.a
"Federal agency," as that term is used in the FFB Act. (
Therefore, the first sentence of section 6(a) of the FFB Act
authorized the FFB to purchase the USPS Debt Obligations issued
by USPS and the TVA Debt Obligations issued by TVA.

272 U.S.C. § 2281.
#12 u.s.c. § 2288(a).

212 U.S.C. § 2288(Db).



Transaction is structured along- the llnes of this second type of
use of the "sale" authority granted by the Congress to the FFB.
Thus, structuring the sale of the USPS Debt Obligations and the
TVA Debt Obligations as a sale to the Fund would be consistent
with the debt management functions of the FFB and, consequently,
consistent with the legislative purpose of the FFB Act.

c. The contractual terms of the USPS Debt Obligations
and the TVA Debt Obligations do not preclude the
FFB from selling them.

The USPS Debt Obligations contain no contractuél restraint on the
authority of FFB to resell them under the authorlty of the FFB
Act.

The TVA Debt Obllgatlons contain the follow1ng contractual
provision:

This Bond is not negotiable. However, upon at
least sixty days' written notification to the
Corporation [TVA], the Bank [FFB] may exchange this
Bond for an aggregate principal amount of $[face amount
of respective bond] of negotiable Bonds of the same
series, maturity, and interest rate, such Bonds to be
in the form of registered Bonds.  Such registered Bonds
shall be in such denominations as may be agreed to by
the Corporatlon and the Bank. Only such changes as are
agreed to in writing by the Bank will be made in the
form of the negotiable Bonds exchanged for this Bond.
In the event the Bank desires to make such exchange and
sell all or a portion of the Bonds, the Corporation
shall have the rlght if it so desires, to prepare any
statements, opinions or other documents in connection
with such sale which are generally similar to those
customarily utilized in public sales of the
Corporation's Bond issues. )

A note or bond that is not negotiable by 1ts terms is
nevertheless assignable like any other chose of action.?® A
restriction in a note or bond making it nonnegotiable has the
effect of making a purchaser of that note or bond a mere assignee:
rather than a "holder in due course."?* The holder of a
nonnegotiable note or bond is not glven any of the special
protections afforded by the law. to a purchaser who takes a
negotiable instrument for value in good faith and without certain
notices. The purchaser receives only such rights or title as the

- 2gee 10 C.J.S. Bills and Notes: Letters of Credit § 140
(Transfer of nonnegotiable paper) (1995).

%411 Am. Jur. 2d Bills and Notes § 377 (Holder of
nonnegotiable instrument) (1963).



assignor possessed, and the purchaser'takes title subject to all
equities and defenses existing in favor of the orlglnal obligor
‘which could be used against the original payee.?

The restrictions on negotiability contained in the TVA Debt
Obllgatlons, therefore, do not preclude the FFB from selling or
assigning the TVA Debt Obllgatlons to the Fund. The effect of
the restrictive prov1510ns is simply that the Fund does not
become a holder in due course with respect to the TVA Debt
Obligations.

However, the Fund has no need to be a holder in due course with
respect to the TVA Debt Obligations. First, the TVA Debt ‘
.Obligations were issued by a federal agency (TVA). There is no
plausible risk that TVA would repudiate its debt obligations or
assert defenses against the Fund. Secondly, TVA issued the TVA
Debt Obligations dlrectly to another federal agency (the FFB),
and that federal agency is proposing to sell them directly to the
Fund. There is no other party who has held the TVA Debt
Obligations, so no other party would be able to assert an
intervening claim with respect to the TVA Debt Obligations. ‘
Finally, the Proposed Transaction will include a commitment by
the FFB to purchase back the USPS Debt Obligations and the TVA
Debt Obligations upon demand by the Secretary, as manager of the
Fund :

Step 1B: The Secretary, as manager of the Fund, purchases the
USPS Debt Obligations and the TVA Debt Obligations as
investments for the Fund. :

The USPS Debt Obligations and the TVA Debt Obligations are
legally permltted investments for the Fund, notwithstanding the
restrictive provisions included in the statute that specifies
permitted investments for the Fund.

The Civil Service Fund statute specifies that surplus funds in

the Fund may be invested in (a) special Treasury debt obligations

issued directly to the Fund,?® and (b) if the Secretary makes a
determination that it is in the public interest to do so,

" (i) other interest-bearing obligations of the United States, and

(ii) obligations guaranteed as to both prlnc1pa1 and interest by

the United States.?

$1d. _ o

%5 y.s.C. § 8348(c), (d).

275 y.s.C. § 8348(e).



Notwithstanding these restrictive provisions regarding permitted
investments, it is my opinion that certain provisions of the
Postal Act and the TVA Act provide supplemental authority to the
Secretary to purchase the USPS Debt Obligations and the TVA Debt
Obligations as investments for any government trust fund under
the control of the Secretary, including the Fund.

Section 2005 of the Postal Act provides, in part:

(d) obligations issued by the Postal Service under
this section shall--~ : .

(3) be lawful investments and may be
-accepted as security for all fiduciary,
-trust, and public funds, the investment or
deposit of which shall be under the authority
‘or control of any officer or agency of the
Government of the United States . . . .

Section 154 of the TVA Act provides, in part:

- (d) Bonds issued by the Corporation [TVA]
hereunder shall be lawful investments and may be
accepted as security for all fiduciary, trust, and
public funds, the investment or deposit of which shall
be under the authority or ccntrol of any officer or
agency of the United States.?®

Surplus funds in the Fund are "trust . . . funds, the investment

or deposit of which [are] under the authority or control of [an]
officer . . . of the United States," namely, the Secretary.

Accordingly, under the Postal Act and the TVA Act,’ respectively,
the USPS Debt Obligations and the TVA Debt Obligations are
"lawful investments" for the Fund.

This conclusion regarding permitted investments for the Fund is

consistent with conclusions dating back to 1934 reached by prior
Attorneys General and prior Treasury General Counsels regarding

permitted investments for government trust funds.

In 1934, the Attorney General advised the Postmaster General that
postal savings funds could lawfully be 1nvested in bonds issued
by the Federal Farm Mortgage Corporation.?® The statute
providing for ‘the establishment of postal savings depository

2839 U.S.C.- § 2005(d).
#16 U.S.C. § 831n-4(d).

M0s5ee 37 Op. Att'y Gen. 479 (1934) ..
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accounts (the "Postal Savings Act")?! authorized the investment
of postal savings funds in "bonds or other securities of the
United States."® Section 4(a) of the Federal Farm Mortgage
Corporation Act of 1934 provided, in part, that bonds issued by
the Federal Farm Mortgage Corporation:

. '« . shall be lawful investments, and may be accepted
as security, for all fiduciary, trust and public funds
the investment or deposit of which shall be under the
authority or control of the United States or any
officer or officers thereof.® ‘

The Attorney General said it was "unnecessary" to consider
whether bonds issued by the Federal Farm Mortgage Corporation
were "bonds or other securities of the United States,”" the type
of securities specified in the Postal Savings Act as permitted
investments for postal savings funds. The Attorney General
concluded that postal savings funds were "clearly comprehended"
‘within the words "fiduciary, trust, and public funds the
investment or deposit of which shall be under the authority or
control of the United States or any officer or officers thereof."
Oon that basis, he concluded that postal savings funds could
lawfully be invested in bonds issued by the Federal Farm Mortgage
Corporation by the express provision of the Federal Farm Mortgage
Corporation Act.

In 1966, both the Treasury General Counsel® and the Assistant
Attorney General, Office of Legal Counsel,?® concluded that the
Secretary had lawful authority to invest trust funds subject to
the Secretary's control in certain debt obligations that the
Congress made lawful investments for fiduciary, trust, and public
funds in pe01f1c legislation, namely

(1) farm loan bonds issued by Federal land banks,
section 27 of the Federal Farm Loan Act of 1916, R
39 Stat. 380; )

- Mact of June 25, 1910, Pub. L. No. 61~ 268, 36 Stat. 814
(1910) . ,

274. § 9, 36 Stat. 817.
3pub. L. No. 73-88, § 4(a), 48 Stat. 344, 345 (1934).

30Opinion dated October 12, 1966, from Fred B. Smith,
Treasury General Counsel, to Treasury Secretary Fowler.

3opinion dated october 7, 1966, from Frank M. Wozencraft,

Assistant Attorney General, Office of Legal Counsel, to Fred B.
Smith, Treasury General Counsel.

- 11 -
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(2) obligations of the Federal Home Loan Banks,
section 15 of the Federal Home Loan Bank Act of 1932,
47 stat. 736;

(3) debentures of the Federal intermediate credit
banks, section 6(b) of the Farm Credit Act of 1935,
49 stat. 316;

(4) debentures of the banks for cooperatives,
section 1 of the Act of August 23, 1954, 68 Stat. 770;
and : , :

(5) participation certificates of the Federal
National Mortgage Association, section 311 of the
Federal National Mortgage Association Charter Act, as
enacted in the Housing Act of 1954, 68 Stat. 622, and
as amended by section 701(b) of the Act of September 2,
1964. ,

The 1966 opinions of the Treasury General Counsel and the
Assistant Attorney General, Office of Legal Counsel, were
delivered in connection wlth an issuance by the Federal National
Mortgage Association ("FNMA")® of certain participation
certificates in a pool of government-owned mortgages. In January
1967, FNMA issued $600 million of participation certificates to
the publlc and $500 million of ?articipationAcertificates to
various government trust funds.? The purchase by the government
trust funds of the participation certificates issued by FNMA was
fully examined by Congress during the hearings held by the chse
Ways and Means Commlttee to consider the Administration's

3%The Federal National Mortgage Association that issued the
participation certificates that were the subject of the 1966 ‘
opinions of the Attorney General and the Treasury General Counsel
was the wholly-owned government corporation that existed before
the Housing and Urban Development Act of 1968 partitioned that
smngle corporation into two separate corporations, one that was
given the name "Government National Mortgage Association," which
remained wholly within the government, and the other that was
given the name "Federal National Mortgage Association," which was
established as a government-sponsored private corporation.
Pub. L. No., 90-448, 82 Stat. 476, 536 (1968).

, ;

75100 million of participation certificates to the Federal

. 0ld-Age and .Survivors Insurance Trust Fund, $100 million to the
Civil Service Retirement and Disability Trust Fund, $100 million
to the National Service Life Insurance Trust Fund, $100 million
to the Unemployment Trust Fund, $50 million to the Railroad
Retirement Account, and $50 million to the Federal Hospital
Insurance Trust Fund. See Administration Proposal to Temporarily
Increase the Debt Ceiling: Hearings before the House Comm. on
Ways and Means, 90th Cong., 1lst Sess. 33 (1967).

- 12 -
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proposal then pending to lncrease temporarily the publlc debt
limit.

More recently, in 1985, 1986, 1987, 1988,.1989, and 1990, the
Secretary, as manager of the Fund, purchased obligations issued
by the FFB under section :9(a) of the FFB Act? as investments for
the Fund, notwithstanding the fact that those debt obligations of
the FFB were not the type of securities specified in the Civil
Service Fund statute as permitted investments for the Fund,
namely, special Treasury debt obligations, other interest-bearing
obligations of the United States, and obligations guaranteed as
to both principal and interest by the United States. But, as in
the case of the Postal Act with respect to debt obligations
‘issued by USPS, and in the case of the TVA Act with respect to
debt obllqatlons issued by TVA, the FFB Act designates debt
obligations issued by the FFB as lawful investments for all
government trust funds under the control of an offlcer of the
United States.*®

In conclusion, the express provisions of the Postal Act and the
TVA Act authorize the Secretary to purchase the USPS Debt
Obligations and the TVA Debt Obligations as investments for any
government trust fund under his control, as an officer of the
United States, which lncludes the Fund. .

- ¥padministration Proposai to Temporarily Increase the Debt
Ceiling: Hearings before the House Comm. on Ways and Means, 90th
Cong., 1lst Sess. (1967).

313 U.S.C. § 2288(a). ,
Y%section 9(d) of the FFB Act provides:

(d) Obligations of the Bank [FFB] issued pursuant
to this section shall be lawful investments, and may be
accepted as security for all fiduciary, trust, and - '
public funds, the investment or deposit of whlch shall
be under the authority or control of the United States,
the District of Columbia, the Commonwealth of Puerto
Rico, or any territory or possession of the United
States, or any agency or instrumentality of any of the
foregoing, or any officer or officers thereof.

12 U.S.C. § 2288(d).



Step 2A: As payment for the purchase of the USPS Debt

: , Obligations and the TVA Debt Obllgatlons, the -
Secretary, as manager of the Fund, delivers to the FFB
the Treasury Specials held by the Fund as investments.

The Secretary, as manager of the Fund, is authorized to deliver
to the FFB the Treasury Specials presently held by the Fund if
the Proposied Transaction c¢onstitutes a true exchange, that is, if
the USPS Debt Obligations and the TVA Debt Obligations that are
to be received by the Fund are equal in value to the Treasury
Specials that are to be surrendered by the Fund

The Treasury Spe01als that are presently held by the Fund are
special interest-bearing obligations of the United States that
the Secretary issued directly to the Fund as investments for the
surplus funds in the Fund.*' . The maturities and 1nterest rates
of these Treasury Specials are fixed by statute.*? :

I understand that the principal amounts, interest rates, and
maturity dates of the USPS Debt Obligations and the TVA Debt
Obligations that are to be received by the Fund do not match
exactly the principal amounts, interest rates, and maturity dates

of the Treasury Specials that are to be surrendered by the Fund.

However, I further understand that the Mr. Joshua Gotbaum,
Treasury Assistant Secretary (Economic Policy), has determined,
on behalf of the Secretary under authority duly delegated to hlm,
that the value of the USPS Debt Obllgatlons and the TVA Debt
Obligations that are to be received is equal to the value of the
Treasury Specials that are to be surrendered.

For purposes of this opinion, I assume the validity of

Mr. Gotbaum's determination. With that determination having been
made, the Proposed Transaction constitutes a true exchange, and
the Secretary, as manager of the Fund, is' authorized to deliver
‘to the FFB the Treasury Specials presently held by the Fund.

I understand that Mr. Gotbaum's determination as to the value of
the USPS Debt Obligations and the TVA Debt Obligations was based,
in part, on a contractual commitment by the FFB to purchase the
USPS Debt Obligations and the TVA Debt Obligations back from the
Fund at any time, upon demand by the. Secretary, as manager of the
Fund. That commitment by the FFB is authorlzed by section 6(a)
of the FFB Act.

Section 6(a) of the FFB Act authorizes the FFB to commit to
purchase back the USPS Debt Obligations and the TVA Debt

%UJC §mwmp(m.

“2see 5 U.S.C. § 8348(4d).
‘ /
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~ Obligations that the FFB proposes to sell to the Fund. As set
out above, but with different parts emphasized here, thls section
provmdes, in relevant part:

The Bank [FFB] is authorized to make commitments
to purchase and sell, and to purchase and sell on terms
and conditions determined by the Bank [FFB], any
obligation whlch is issued, sold, or guaranteed by a
Federal agency.® '

Thus, a commitment by the FFB to purchase the USPS Debt
Obligations and the TVA Debt Obligations back from the -Fund under
terms and conditions determlned by the FFB is authorized by
.-section 6(a) of the FFB Act. .

Step 2B: The FFB accepts the Treasury Specials as payment for
. the USPS Debt Obllgatlons and the TVA Debt Obllgatlons
h sold to the Fund.

Section 6(a) of the FFB Act alsoc authorizes the FFB to accept the
Treasury Specials as payment for the USPS Debt Obligations and
the TVA Debt Obligations sold to the Fund. As set out above, but
with different parts emphasmzed here, thls section prov1des, in
relevant part:

. The Bank [FFB] is _authorized to make commitments
to purchase and sell, and to purchase and sell on terms
and conditions determined by the Bank [FFB], any
obligation which is issued, sold, or guaranteed by a
Federal agency.*

Section 6(a) of the FFB Act thus provides the FFB with broad
discretion to determine the terms and conditions on which to sell
the USPS Debt Obligations and the TVA Debt Obligations to the
Fund. That broad discretion may reasonably include accepting
delivery of certain debt cobligations, instead of cash, as payment
for the USPS Debt Obligations and the TVA Debt Obligations.
Therefore, section 6(a) of the FFB Act authorizes the FFB to
accept the Treasury Specials as payment for the USPS Debt
Obligations and the TVA Debt Obligations.

-

12 U.s.c. § 2285(a) (emphasis added).

“I_Cl.
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Step 3A: The FFB sells back to the Secretary the Treasury
Specials that the FFB received from the Fund

As in Step 1A (in which the FFB ‘sells the USPS Debt Obligations
and the TVA Debt Obligations to the Fund), section 6(a) of the

. FFB Act authorizes the FFB to sell to the:Secretary the Treasury
Specials that the FFB received from the Fund. As set out above,
this sectnon provides, in relevant part: ; :

The Bank [FFB] is authorized to make commitments
to purchase and sell, and to purchase and sell on terms
and conditions determined'by the Bank [FFB], any
oblication whlch is issued, sold, or guaranteed by a

Fedezal agencz

The Treasury Specials are "obligations," as that term is used in
the FFB Act. Again, the FFB Act defines “obligations" as "any
note, bond, debenture, or other evidence of indebtedness."*® As
‘described above, the Treasury Specials that the FFB will receive
from the Fund are all interest-bearing debt obllgatlons of the
Unlted States issued by the Secretary. ' |
Those Treasury Specials were 1ssued by the Secretary through the
Treasury Department. The Treasury Department is a "Federal
agency," as that term is used in the FFB Act. Again, the FFB Act
defines "Federal agency" as including any: "executive :
department."* The Treasury Department is, an executive
department..*®

Accordingly, each of the Treasury Specials is an "obligation
which,is issued . . . by a Federal agency," as those terms are
used in the FFB Act. It follows that the express terms of the
first sentence of section 6(a) of the FFB.Act authorize the FFB
to sell the Treasury Specials back to the;Secretary.

Q%Qi‘

‘FFB Act §,3(2\), 12 U.S.cC. § 2282(2)."

“FFB Act § 3(1),, 12 u.s.c. s 2;281(1).k

gection 301(a) of title 31, United Statee Code, provides:
(a) The Department of the Treasury is an executive

department of the United States Government at the seat

of the Government.

31 U.5.C. § 301(a). '
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Step 3B: The Secretary purchases tbe Treasury Spe01als from
the FFB. .

Section 3111 of title 31, United States Code, authorizes the
Secretary to purchase the Treasury Specials before their
maturities. This section provides:

An obligation may be issued under this chapter to
buy, redeem, or refund, at or before maturity,
outstanding bonds, notes, certificates of indebtedness,
Treasury bills, or savings certificates of the United

States Government. Under regulations of the Secretary
of the Treasury, money received from the sale of an
obligation and other money in the general fund of the
Treasury may be used in maklng the purchases,
redemptlons, or refunds.*?

The first sentence of sectlon 3111 refers to the purchase of
"bonds," "notes," "certificates of indebtedness," "Treasury
bills," and "savings certificates" of the United States
government. There is no doubt that section 3111 of title 31,
United States Code, also applies to. the special Treasury debt
obligations that are issued by the Secretary directly to various
government. trust funds and deposit accounts as investments,
including the Treasury Specials that are part of the Proposed
Transaction. .

The special Treasury debt obligations that the Secretary issues
directly to trust funds and deposit accounts are, in fact,
"bonds," "notes," and "certificates of indebtedness," depending
upon the respective maturities of such special Treasury debt
obligations. As evidence of this, section 3102(a) of title 31,
United States Code, specifies that the "bonds" that are
‘authorized to be issued by that section may be issued either "to
the public" or "to Government accounts."’® Accordingly, the
special Treasury debt obligations having terms greater than ten
years that are issued directly to government accounts are "bonds"
. issued by the. Secretary under section 3102 of title 31, United.
States Code. Similarly, the special Treasury debt obligations

4931 U.s.C. § 3111 (emphasis added).

*The second sentence of section 3102(a) of title 31, United
States Code, provides:

. . . The Secretary may issue bonds authorized by this
section to the public and to Government accounts at any
annual interest rate and prescribe condltlons under
section 3121 of thls title.

31 U.S.C. §.3102(a) (emphasis added).
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having terms from one to ten years that are issued directly to
government accounts are "notes" issued by the Secretary under
section 3103 ‘of ‘title 31, United States Code, and the special
Treasury debt obligations having terms less than one year that
are issued directly to government accounts are "certificates of
indebtedness" issued by the Secretary under sectlon 3104 of
tltle 31, United States Code.

One central difference: between the bonds,.notes, and certificates
of indebtedness that the Secretary issues to the public and the
bonds, notes, and certificates of indebtedness that the Secretary
issues directly to certain government trust funds is the amount
of discretion that the Secretary is granted to prescribe the
-terms and conditions of such obllgatlons Section 3121 of _
title 31, United States Code, provides the Secretary with broad
discretlon to prescribe the terms and conditions of the bonds,

. hotes, and certlflcates of indebtedness that the Secretary 1ssues
to the public.’® 1In contrast, the statutes governing the
investment. of certain government trust funds prescribe specific
terms and conditions, such as the interest rate and the method

Slsection 3121(a) of title 31, United States Code, provides:

(a) In issuing obligations under sections 3102-
3104 of this title, the Secretary of the Treasury may
- prescribe-- _

(1) whether an obligation is to be
issued-on an interest-bearing basis, a
' discount basis, or an interest-bearing and
discount basis; ’

_ (2) regulations on the conditions under
~which the obligation will be offered for
sale, including whether it will be offered
for sale on a competitive or other basis;

(3) the offering price and'interest

rate;

(4) the method of cdmputing the interest
rate;

(5) the dates for, paying principal and
interest; . ,

t
)
N

' (6) the form and denomlnatlons of the
obligations; and :

(7) other conditions.

31 U.S.C. § 3121.
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for computing the interest rate, of the bonds, notes, and
certifégates of indebtedness to be issued directly to such trust
funds.

Notwithstanding the limitations on the Secretary's discretion to
determine certain of the terms and conditions of the special
Treasury debt obligations that the Secretary issues directly to
government trust funds and deposit accounts, such special
obligations are nonetheless covered by sections 3111 of title 31,
United States Code. Consequently, the Secretary is authorized to
purchase the Treasury Specials from the FFB under section 3111 of
title 31, United States Code.

| " Moreover, even though section 3111 refers ‘to the outstanding

obligations of the United States government being purchased
through either the issuance of new Treasury obllgatlons under
chapter 31 of title 31 or through the use of money in the general
fund of the Treasury, there is no doubt that the Secretary is
‘also authorized, under section 324 of title 31, United States
Code, to pay for such purchases by delivering obllgatlons that
have been- acquired by the Secretary. This conclusion is
discussed in more detail in the analysis of the next step of the
Proposed Transaction.

Step 4A: As payment for the purchase of the Treaéury Specials,
the Secretary delivers to the FFB the FFB Debt
Obllgatlons that are presently held by the Secretary

Section 324 of title 31, United States Code authorizes the
Secretary to deliver the FFB Debt Obligations as payment for the
Treasury Specials. First, subsection (a) of that section
provides, in part:

S2For example, the statute governing the investment of
surplus funds in the Fund specifies: !

The obligations issued for purchase by the Fund
shall . . . bear interest at a rate equal to the
average market yield computed as of the end of the
calendar month next preceding the date of issue, borne
by all marketable interest-bearing obligations of the
United States then forming aa part of the public debt
which are not due or callable until after the
expiration of 4 years from the end of that caléendar
month. If the average market yield is not a multiple
of 1/8 of 1 percent, the rate of interest on the '
obligations shall be a multiple of 1/8 of 1 percent
nearest the average market yield. A

5 U.S.C. § 8348(d).

- 19 -



L

(a) The Secretary of the Treasury may--
(1) dispose of obligations--

(A) acquired by the Secretary
for theﬁPnited States Government

- . - »

The Secretary acquired the FFB Debt Obligations that are
presently held by the Secretary when the FFB issued obligations
to the Secretary under section 9(b) of the FFB Act to finance the’
original purchases of the USPS Debt Obllgatlons and the TVA Debt
Obligations by the FFB.*® Accordingly, the FFB Debt Obligations
.are "obligations . . . acquired by the Secretary for the United
States," as those terms are used 1n sectlon 324(a) of title 31,
United States Code.

Secondly, subsection (b) of that section specifically authorizes
the Secretary to accept obligations, instead of cash, as payment
for obligations disposed of by the Secretary under subsectlon
(a). Subsection (b) provides:

(b) The Secretary may dispose . . . of obligations
under subsection (a) of this section in the way, in.

amounts, at prices (for cash, obligations, property, or
a combination of cash, obligations, or property), and -

3331 U.s.C. § 324(a).
*section 9(b) of the FFB Act provides, in relevant part:

(b) The Bank [FFB] is also authorized to issue its
‘obligations to the Secretary of the Treasury and the.
Secretary of the Treasury may in his discretion
purchase or agree to purchase any such obllgatlons, and
for such purpose the Secretary of the Treasury is
authorized to use as a public debt transaction the
proceeds of the sale of any securities hereafter issued
under chapter 31 of Title 31, and the purposes for
which securities may be issued under chapter 31 of ‘
Title 31 are extended to include such purchases. Each
purchase of obligations by the Secretary of the
Treasury shall be on such terms and conditions as to
yield a return at a rate not less than a rate '
determined by the Secretary of the Treasury, taking
into consideration the current average yield on
outstanding marketable obligations of the United States
of comparable maturity. . . . :

12 U.S.C. § 2288(b).
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on conditions the Secretary con51ders advisable and in
the public 1nterest.

Therefore, section 324 of title 31, United States Code,
authorizes for the Secretary to deliver to the FFB the FFB Debt
Obligations presently held by the Secretary as payment for the
purchase of the Treasury Specials.’® Moreover, subsection (b) of
that section provides the Secretary with broad discretion to
determine the price at which to deliver the FFB Debt Obligations.

Step 4B: The FFB accepts the FFB Debt Obllgatlons as payment for
the Treasury Speczals sold back to the Secretary

As in Step 2B (in which the FFB accepts the Treasury Specials as
" payment for the USPS Debt Obligations and the TVA Debt
Obligations sold to the Fund), section 6(a) of the FFB Act
authorizes the FFB to accept the FFB Debt Obligations as payment
for the Treasury Specials sold back to the Secretary. As set out
above, this ‘section provides, in relevant part:

The Bank [FFB] is authorized to make commitments
to purchase and sell, and to purchase and sell on terms
and conditions determined by the Bank [FFB], any

'obllgatlon Wthh is 1ssued sold, or guaranteed by a
Federal agency.’ '

531 U.S.C. § 324(b) (emphasis added) .

section. 9(b) of the FFB Act also authorizes the Secretary
to sell the FFB Debt Obllgatlons held by the Secretary This
sectlon provides, in part: :

. e . The Secretary of the Treasury may sell, upon such
terms and conditions and at such price or prices as he

shall determine, any of the obligations acguired by him
under this subsection [9(b)]. '

As discussed above, the FFB Debt Obligations are "“obligations",
as that term is used in the FFB Act. Furthermore, the FFB Debt
Obligations are “obligations acquired by [the Secretary] under
this subsection [9(b)]. As also discussed above, the Secretary
acquired the FFB Debt Obligations in connection with the FFB
having borrowed funds from the Secretary under section 9(b) of
the FFB Act to finance the FFB's original purchases of the USPS
Debt Obligations and the TVA Debt Obligations. It follows that
the express terms of section 9(b) of the FFB Act authorize the
Secretary to sell the FFB Debt Obligations back to the FFB.

H

712 U.S.C. § 2285(a) (emphasis added).
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Section 6(a) of the FFB Act thus provides the FFB with broad
discretion to determine the terms and conditions on which to sell
the Treasury Specials back to the Secretary. That broad
discretion may reasonably include accepting delivery of certain
debt obligations, instead of cash, as payment for the Treasury
Specials. Therefore, the first sentence of section 6(a) of the
FFB Act authorizes the FFB to accept the FFB Debt Obligations as
payment for the Treasury Specials sold back to the Secretary.

In conclusion, each step of the Proposed Transaction is
authorized by an express provision of the relevant governlng
statute.

II.

When the Proposed Transaction Is Completed, the Total Amount of
. Outstanding Debt That Is Subject to the Debt L1m1t Statute Will
Be Reduced.

When the Proposed Transaction is completed, the USPS Debt
Obligations and the TVA Debt Obligations that are presently held
by the FFB will be held by the Fund.. The USPS Debt Obligations
and the TVA Debt Obligations are not debt that is subject to the
‘debt limit statute. The current debt limit statute provides, in
pertinent part: 4 . ‘

(b) - The face amount of obligations issued under.
this chapter [chapter 31 of title 31, United States
Code] and the face amount of obligations whose
principal and interest are guaranteed by the United
States Government (except guaranteed obligations held

- by the Secretary of the Treasury) may not be more than-
$4,900,000,000,000, outstanding at one time, ~subject to
changes periodically made in that amount as provided by
law through the congressional budget process described
in Rule XLIX of the Rules of the House of
Representatives or otherwlse.

The USPS Debt Obligations and the TVA Debt Obligations are not
. obligations that were issued under chapter 31 of title 31, United
States Code,?® and they are not obllgatlons that are guaranteed

%31 U.s.c. §3101(b).
%The USPS Debt Obllgatlons were issued by USPS under

39 U.S.C. § 2005; the TVA Debt Obligations were issued by TVA
under 16 U.S.C. §831n-4. ,
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as to both principal and interest by the United States.® Since
the USPS Debt Obligations and the TVA Debt Obligations are not
debt that is subject to the debt limit statute, the steps of the
Proposed Transaction involving the purchase and sale of the USPS
Debt Obligations and the TVA Debt Obligations will have no effect
(increase or decrease) on the amount of outstandlng debt subject
to the debt limit statute.

When the Proposed Transaction is completed, the FFB Debt
Obligatioris that are presently held by the Secretary will be
cancelled. However, the FFB Debt Obligations are not debt that
is subject to limit.® ‘Therefore, the cancellation of the FFB
Debt Obligations will have no effect (increase or decrease) on
the amount. of outstanding debt that is subject to the debt limit
statute. .

when the Proposed Transaction is completed, the Treasury Specials
(having a value equal to the value of the USPS Debt Obligations
and TVA Debt Obligations that are sold to the Fund) that are
presently held by the Fund will be held by the Secretary. The
Treasury Specials are debt that is subject to limit. Therefore,
the fact that the Treasury Specials will no longer be
"outstanding"” debt will cause a decrease in the total amount of
‘outstanding debt that is subject to the debt limit statute, %

The amount: of that decrease will be equal to the face amount of
the Treasury Specials that the Secretary accepted as payment from
the FFB as a part of the Proposed Transaction. -

, ®See 39 U.S.C. § 2005(d) (5) (payment of principal of or

interest on obligations issued by USPS not guaranteed by the
government. of the United States); 16 U.S.C. § 831n-4(b) (payment
of principal of or interest on obligations issued by TVA not
guaranteed by the government of the United States).

S1As set out in text accompanying footnote 58, supra, the
debt limit statute applles to (1) obligations 1ssued under
chapter 31 of title 31, United States Code, and (2) obligations
whose principal and 1nterest are guaranteed by the United States.
Debt obligations that are issued by the FFB are issued under
section 9 of the FFB Act, 12 U.S.C. § 2288, not chapter 31 of .
title 31, United States cOde. In additioh, the FFB Act does not
specifically provide that debt obligations that are issued by the
FFB are guaranteed as to both principal and interest by the
United States. Therefore, the FFB Debt Obligations. are not debt
that is subject to the debt limit statute.

®2The debt limit statute applies to the face amount of
certain types of obligations that are "outstanding at one time."
31 U.S.C. § 3101(b). When the Treasury Specials are held by the
Secretary, they are no longer “outstandlng," for purposes of the
debt limit statute.
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III.

Any debt issuance capacity under the debt:limit statute that
would be made available from the Proposed Transaction may be used
to issue to the public new debt obligations of the United States
to obtain additional funds for the Treasury's cash account, and
your issuance of new debt obligations within such debt issuance
capacity will not violate the debt limit statute

i

Iv. o

The Proposed Transaction Is Substantially Similar to Actions that
the Secretary and the FFB Took on Several Previous Occasions, and
the General Accounting Office Concluded that those Previous

Actions Met All Legal Requlrements.

i

Each step of the Proposed Transaction 1s;7as a factual matter,
substantlally similar to actions taken by the Secretary and the
FFB in 1985, 1986, 1987 1988, 1989, and 1990 64

The only difference between those previous actlons,and the
Proposed Transaction is that in the previous actions the
Secretary purchased, as investments for the Fund, certain debt

$35ee generally Memorandum dated November 10, 1995, from
Walter Dellinger, Assistant Attorney General, Office of Legal
Counsel, to Treasury General Counsel Edward S. Knight, at s.

80n October 9, 1985, the Secretary purchased, as an
investment for the Fund, a debt obligation of the FFB in the
principal amount of $5 billion that matured June 30, 1986. On
‘October 25,.1985, the Secretary purchased, as an investment for
the Fund, a debt obligation of the FFB in the principal amount of
$3.5 bllllon ‘that matured June 30, 1986. .0n October 31, 1985,
the Secretary purchased as an 1nvestment for the Fund, a debt
obligation of the FFB in the pr1n01pal amount of $6.499,990
billion that matured June 30, 1986.° ‘Those short-term debt
obligations were paid in full on June 30, '1986. On July 31,
1986, the Secretary purchased, as,lnvestments for the Fund, debt
‘obligations of the FFB in the principal amounts of $5 billion,
$5 billion, and $4.99,990 billion that matured on June 30 of
1987, 1988, and 1989, respectively. Those debt obllgatlons were
refunded on their respectlve maturity dates with new debt
obligations of the FFB that the Secretary purchased, as
investments for the Fund. Now the Fund holds debt obligations of
the FFB in the principal amounts of $5 billion, $4.99, 990
billion, and $5 billion that mature on June 30 of 2003 12004, and
2005, respectively.

v

i
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obligations that were issued by the FFB itself,® whereas in the
Proposed Transaction the Secretary proposes to purchase, as-
investments for the Fund, certain debt obligations that were
issued by USPS and TVA, respectively, and are presently held by
the FFB. Except for the difference in the identities of the
obligations proposed to be purchased by the Fund, the Proposed
Transaction is the same as the previous actions. And, as
discussed above, the USPS Debt Obligations and the TVA Debt
Obligations are as much lawful investments for government trust
funds as are debt obligations issued by the FFB.

The first in this series of previous actions taken by the
Secretary and the FFB was the subject of congressional -
hearings.® At those hearings, the Comptroller General of the
United states reported his conclusions regarding that first FFB
transaction with the Fund. Those conclusions were:

(1) that there was nothing improper in the FFB
issuing debt obligations of the FFB to the Fund because
section 9(d) of the FFB Act provides that debt
obligations of the FFB shall be lawful investments for
all trust funds under the control of the United States;

(2) that the FFB could prepay its own debt owed to
the Secretary with Treasury debt obllgatlons acqulred
by the FFB from the Fungd;

(3) that, after doing so, the amount of
outstanding Treasury debt obligations would be reduced
by the amount Treasury debt obligations that the FFB/
paid to the Secretary, : .

(4) that the Secretary could thereupon issue new
Treasury debt obligations to the public in an amount
equal to the amount of Treasury debt obligations paid
by the FFB to the Secretary;

(5) that the legality of the Secretary's actions
depended solely on whether the FFB debt obligations:
issued to the Fund count as debt that is subject to the
debt limit statute; and

55As set out in footnote 40, supra, debt obligations issued
by the FFB are lawful investments for all government trust funds
under the control of any officer of the United States. FFB Act
§ 9(d), 12 U.s.C. § 2288(d). '

®*see generally The Federal Financing Bank and the Debt
Ceiling: Hearings Before the Subcomm. on Economic Stabilization
of the House Comm. on Banking, Finance, and Urban Affairs, 99th
Cong., 1lst Sess. (1985). ' : B
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(6) that FFB debt obligations issued to the Fund
do not count as debt that is subject to the debt limit
statute.®
Thus, the Comptroller General concluded that the first of the
1985 FFB actions with the Fund met all legal requirements. The
Proposed Transaction is substantially 51mllar to that previous
action.

v.

The Conclusions Reached in ‘this Opinion Are Consistent with the
Conclusions Reached by Past Treasury General Counsels.

In 1982, then Treasury General Counsel Peter J. Wallison also ,
concluded that the FFB could lawfully exchange debt obligations
issued by USPS and TVA for special Treasury debt obligations held
by government trust funds. In a memorandum to the Treasury
Assistant Secretary (Domestic Finance) evaluating the
permissibility of, among other options, having the FFB sell to
government trust funds certain obligations that the FFB held in
its loan portfolio to raise additional funds for the Treasury's
cash account during a debt limit impasse, Mr. Wallison concluded:

. « « With respect to the TVA and Postal Service debt
now held by the FFB . . . , the obligations are clearly"
both permissible trust fund investments and not subject

. to the public debt limit. Any purchases of FFB-held
debt would allow the FFB to repay some of its ‘
obllgatlons to the Treasury, bringing in cash. Because
this type of transaction involves non-limit securities,
use of new trust fund cash or cash raised by redeemlng
spec1als should not raise any legal dlfflcultles,
assuming yields were appropriate.®®

In 1985, then Treasury-General Counsel Robert M. Kimmitt
concluded that it would be permissible for the Secretary to use
of the authority of the FFB, under section 9(a) of the FFB Act,

to issue up to $15 billion of debt obligations of the FFB out51de
of the debt limit statute to obtain additional funds for the
Treasury's cash account. However, Mr. Kimmitt also concluded
that the use of other cash-raising options that would permit the
Treasury Department to act for extended periods of time without

f71d. at 32.

S®Memorandum dated May 11, 1982, from Treasury General
Counsel Peter J. Wallison to Treasury Assistant Secretary Mehle
at 2. :
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congressional action would be held to be an impermissible evasion
" of the debt limit. In a memorandum to the Treasury Secretary
evaluating the permissibility of, among other options, having the
Secretary and the FFB sell their entire loan portfolios to raise.
additional funds for the Treasury's cash account durlng a debt
limit impasse, Mr. Kimmitt concluded:

To use billions of dollars of special purpose agency
debt in effect to raise money to pay the general
obligations of the United States for well over a vear
after the debt limit is reached is to make a mockery of
the debt limit.®®

.Significantly, Mr. Kimmitt reached his negative conclusion about
the option of selling entire loan portfolios to keep the
government operating for extended periods of time after the
public debt limit has been reached. . .

In contrast, I am reaching here a favorable conclusion about a
much more limited action, namely, having the FFB sell the
relatively small portion of the FFB portfolio made up of the USPS
Debt Obligations and the TVA Debt Obligations. My office
considered the possibility of having the FFB sell the other
obligations held in the FFB portfolio, but each of those other
obligations was eliminated for one of two reasons: either (1) it
was not free from doubt that the respective obligation qualified
as a permitted investment for government trust funds; or (2) if
the respective obligation did qualify as a permitted investment
for trust funds, it was not free from doubt that a sale of such
obligation would make available any additional issuance capacity
under the debt limit statute. The USPS Debt Obligations and the
TVA Debt Cbligations are the only obligations presently held by
the FFB as to which I can deliver an favorable opinion without
gqualification that (1) they may be lawfully sold to any
government trust fund, including the Fund, as investments, and
(2) their sale will make avallable additional issuance capacity
under the debt llmlt statute

Moreover, the Proposed Transaction involving the sale of the USPS
Debt Obligations and the TVA Debt Obligations to the Fund is but
one of three actions that, when taken together, will keep the
government operating for only a very short period. Thus, the
Proposed Transaction does not "make a mockery of the debt limit."

69emorandum dated October 16, 1985, from Treasury‘General
_Counsel Robert M. Kimmitt to Treasury Secretary Baker,
Attachment. B at 6. (emphasis added).

The FFB is not selling to the Fund a $300 million variable

rate debt obligation of USPS because it has been determined that
debt obligation is not an appropriate investment for the Fund.
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Accordingly, the conclusions reached in this opinion are
consistent with the conclusions reached by past Treasury General

Counsels.
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Iy February 12, 1996 i ACTION
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MEMORANDUM FOR: SECRETARY RUBIN
DEPUTY SECRETARY SUMMERS

THROUGH : . UNDER SECRETARY HAWKE-%&Q(

FROM: Gerald Murphy Cre
Fiscal Assistant Secretary

SUBJECT: Exchanqe Stabilization Fund Investments
Sub;ect to the Debt Limit

ACTION FORCING EVENT:

In the absence of an increase in the current statutory debt limit
of $4,900 billion, the ceiling will be exceeded on February 15,

1996. In order to avoid exceeding the limit, we need to
temporarily discontinue the reinvestment of the Exchange
Stabilization Fund (ESF). Based upon past approvals (coples

attached), Treasury has left ESF uninvested many tlmes to avoid”
exceeding the statutory debt limit.

The discontinuance of reinvestment does not reduce the cash
available to ESF to carry out its functions. - However, it will
result in a loss of some earnings to the ESF. Since, by way of
offset, the General Fund pays less interest as a result of this
action, there 1s no net cost to the Government.

As of January 31, 1996, the ESF had a balance of $3.9 billion
invested in Treasury securitiles subject to the debt limit.

We would appreciate your immediate approval to discontinue the
reinvestment of the ESF when needed to avoid exceeding the

statutOﬁj/Sgbt limit.
A

Approved Disapproved Let's Discuss

Attachment: Tab 1 - PRast Approved Memoranda

166 Yiejlss -
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DEPARTMENT OF ., THE TREASURYjG?) / é

WASHINGTON

SSISTANT SECRETARY
October 19, 1990

MEMORANDUM FOR:  SECRETARY BRADY | . '

DEPUTY SECRETARY ROBSON
THROUGH: UNDER SECRETARY GLAUBER!
FROM: E - Gerald Murphy =

Fiscal Assistant Secretary

ACTION FORCIHNG EVENT:

On October 19, 19901t appears that the debt may come very close
to the statutory limit of $3195.0 billion. There is a
possibility that the limit may be exceeded on this day. In order
‘to avoid exceeding the limit we may need to disinvest the
‘Exchange Stabilization Fund (ESF). Based on past approval
(copies attached) Treasury has disinvested ESF many times to
avoid breaching the debt limit.

These temporary disinvestments do not reduce the cash available
to ESF to carry out its functions, but they will result in some
loss of earnings to the account. Since by way of offset, the
General Fund pays less interest, there is no cost to the
Government.

As of March 31, 1990 (see attached unclassified balance sheet),
ESF had a balance of $24.9 billion. However, most of that was
held in the form of foreign currencles and SDR's and .9 billien
was actually invested in Treasury securities subject to the
limit. The current balance sheet could not be attached to this
memorandun since it is classified, however it will be made
available upon request. :

We would appreCLate your immedlate approval to disinvest if
needed. :

%;%774 Approve Disapprove Other

Attachments

hd
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DEPARTMENT OF THE TREASURY
' WASHINGTON

June 30, 1989

ASSISTANT SECRETARY

MEMORANDUM FOR: =~ SECRETARY BRADY -
DEPUTY SECRETARY ROBSON bzz; .

THROUGH: , Under Secretary Glauber /7
T R e T
FROM: Marcus W. Pa N 7
Acting ¥1 Assistant Secretary
SUBJECT: Use of E.S.F. for Debt Limit Purposes

ACTION FORCING EVENT:

Oon July 3, 1989 it appears that the debt may come very close to
the statutory limit of $2,800.0 billion. There is a remcte
possibility that the limit may be exceeded on this day due to
large Social Security investments that take place on the first
workday of each month. 1In order to avoid exceeding the limit we
may need to disinvest the Exchange Stabilization Fund (ESF).

- Based on past approval (copies attached) Treasury has disinvested
ESF many times to avoid breaching the debt limit.

These temporary cdisinvestments do not reduce the cash available
to ESF to carry out 1its functions, but they will result in some
loss of earnings to the account. Since by way of offset, the

General Fund pays less interest, there is no cost to the
Government.

As of December 31, 1988 (see attached unclassified balance
sheet), ESF had a balance of $21.4 billion. However, most of
that was held in the form of foreign currencies and SDR's and
$2.3 billion was actually invested in Treasury securities subject
to the limit. The current balance sheet could not be attached to
this memorandum since it is classified, however it will be made
available upon reguest. ‘

We would appreciate your approval by June 30, 1989 to disinvest
and reinvest various amounts on a daily basis, if needed, to
accommodate fluctuations in the debt until the limit is
incgegsed.

7?77 Approve - Disapprove Other

Attachments



MEMORANDUM FOR:

THROUGH :

FHROM!:

SUBJECT:

DEFARTMENT OF THE TREASURY
WAGHINGTYON

October 3,

SECRETARY BAKER

Under Secretary Gould @-

1986

' Gerald Murphy Cg;wf B

Fiscal Assistant Secratdry

Use of E.S.F; for Debt Limit Purposes

It appears likely that the Treaaury will have to disinvest
the Exchange Stabilization Fund (ESF) in order not to

exceed the current debt ceiling ($2,111 billion). -
currently totals about $483 million.

The ESP

Current estimatas

indicate the need to fully disinvest the ESF by Octobsr 8.
once the debt limit i{s increased the Fund will be Eully

investad.

We would appreciate your approval by close of buainasa

today, October 3,

Approval: W

1986.

Vids

We. J-'«M
in 18 r,

Zoellick P2 1]y W-‘tﬁrh

IMITIATOR

_ NEVIEWER NEYIEWIEIR RKVIKW(R REVIEWER QE
4ﬁ; | Fﬂ@tnuxb R&mnmndék H(FCavanaugh | H/¥remner «gﬂmmmﬁzﬂ’ GJ
winy/oure | Mo i | G729 fors | KR4 11/ o | W 700 T




SUBJECT:

‘Memorandum I I

~Deputy Secretary Darman

Vv ay

) : ACTION BRIEFING = INFORMA"
SECRETARY BAKER DATE: August 28, 1555

\
-

Geiald Murphy é;rrj

Acting Fiscal Agsistant Secretary ‘ -

Debt Subject to Limit

In John Niehenke's memo to Deputy Secrestary Darman
(copy attached), he indicated that a portion of the
Exchange Stabilization Fund (ESF) would have to be dis-
invested in early September to avoid exceeding the debt
limit of $1823.8 billion. Treasury has disinvestad ESF

fvmany times in the past to avoid. breaching the debt limit.

Essentially what we do each day during a crisis is to
calculate the total debt as of the preceding day and then. ~
disinvest or reinvest ESF to stay within tha ceiling.

. These temporary disinvestments do nct.reduca the cash
available to ESF to carry out its functions, but they will
reault in some loss of earnings to the account..

As of June 310, 1985 (see attached balance sheet), ESF
had a balance of $12.9 billion. Howaver, most of that is
held in the form of foreign currencies and SDR's and only
$2.3 billion is actually invested in Treasury securities
subject to the debt limit. At this tims, we anticipate the
need to disinvest and reinvest various amounts on a daily
basis to accommodats fluctuations. in the debt until the
limit {3 increased.

~

We would appreciate your approval by Séptember 3.

T e
A}?pao_v\z: g“/“”’ A’-/Q ;E ~ |
ce: M?./é%i;d

Attachments
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. _.CODE |p.nac . { HiJNiehenkd I:DMulford| gimmite

Q intiame . |FtDAChiodo n.;t:}van?ugt tdJNieh ﬁ ‘ Coe L.

‘NITIALS/DATE 'v‘{\t'&’.//?.-‘iﬁ. /\}\[/g\ - g /ffu Ml /3\’}«6 PHK- /6—?—‘1 '

2B LR



. Lo BN

l « ’ . ' ) | . I E . N ‘
q' | : - Data: September 4, 1984
‘ MEMORANDUM FOR: SECRETARY REGAN | W[» A
: THRU: Under.Secretgig Sprinkel’ ////
\ » . \

From: Carole Jones DineenmAy
- Fiscal Assistant Secretary

Subject: Debt Subject to Limit

On September 6, the debt subject to-limit ims - i

~ estimated at'$1574.2 which would be $1.2 billion over
the statutory ceiling. Therefora, it will ba necassary
on Friday, September 7, to disinvest the Exchange
Stabilization Fund by about $1.2 billion (as of Thursday,
September 6). While thias amount will be reinvestad the
next day, there will be several other days through
September 20 when the diainvestment of ESF will be
rnecessary to stay under the ceiling. Current estimatas
indicate a maximum uninvested balance of approximataly
$2.0 billion, - ‘

These temporary disinvestments do not reduce the
"~ cash available to ESF to carry out its functions, but
” they will result in some loss of earnings to the. account.

: A separats memo from Tom Healey will advise you .,
f" further on the debt forecast for the end of Septamber/

early October. A |
.Approve: /[77« /
| I

Initlator Reviewer ,' Reviswer Reviswer Reviewer Ex. Sué

b

anm GMURPHY | THEALEY | Hicks Stucky
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‘T EASURY‘CLEARANCE SHEET

NO.
Date 2-5-96

FROM: “Fi soa] Ac;qj stant Ee(“j"etarv
THROUGH Under{f:Secretary Hawke | J\\\')—— Q\a
SUBJECT: Exchan e ] blllzat'on

R}‘,VII‘W OFFICES {(Check when office clearsl ‘

[ Under Secretary for Flnance S
0] Domestic Finance’ ' "

] Economic Pollcy
‘(J Fiscal :
[ FMS
[ Public Debt

D Under Secretary for Internatnonal Aifau-s
{J Internsational Aﬂmrs i

{J ATF
(] Customs
{J FLETC

{7 Enforcement

[ Secret Service
{7J General Counsel
O Inspector General

g mms;

[ Legislative Aflairs

. DManagement
: [] OCC

t Limit

{7 Policy Management
[J Scheduling
] Public Affairs/Liaison
[J Tax Policy
] Treasurer
OE&P
[J Mint -
] Savings Bonds

[J Other
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INITIATOR(S) o e ‘
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REVIEWERS

DChiodo ‘j.jCasht~and ‘De‘bt Management. 622-0580
 DBradbury . Federal Finance 622-2710
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DEPARTMENT OF THE TREASURY '
WASHINGTOMN. D C.

UNDER SECRETARY - ‘ . * March 15, 1996
The Honorable Newt Gmgnch ,
- Speaker : -

- V U.S. House of Represemanves
' Washington, D.C. 20515

Dear Mr. Speaker:

Secretary Rubin has asked me to bring you up to date on debt limit developments since -
my letter to you of February 26, and to give you a current report on Treasury's projected cash
and debt positions for the balance of this month. He has also asked that I convey his '
appreciation for the temporary debt limit action recently taken by the Congress, and for the
‘Leadership's constructive comments about the need to resolve the debt limit issue by passing
longer term legislation prior to the expiration of the current temporary debt limit measure.

In my last letter I noted that our March 12 announcement of the regular bill auction
scheduled to be conducted on March 18 would have to be made conditional absent some debt
“limit action by the Congress. With the passage of H.R. 3021 on March 7, however, we were '
~ able to make a timely and unconditional announicement of that auction. As a consequence, we
will be able to raise sufficient funds to redeem the $25.5 billion in bills maturing on March 21.

H.R. 3021 was signed into law on March 12 as Public Law No. 104-115. Under the
terms of that legislation, the Secretary of the Treasury is authorized to issue obligations,
exempt from the debt limit, in respect of amounts deposited in federal trust funds and
government accounts {a) on or after March 15 (or such earlier on which the Secretary would

. not othierwise be able to issue such obligations}), and (b) before March 30. This new authority-

~was first used on March 13, when amounts were received for deposit in certain trust funds

~ that, but for the exemption provided in Public Law 104-115, could not have been invested in

Treasury obligations because of insufficient debt limit leeway. Pursuant to the new
exemption, however, these deposits were fully invested, and all other deposits received before
‘March 30 will also be fully invested. In addition, obligations held by trust funds and
government accounts that mature during this period will be reinvested under the terms of the
new legislation.

On March 19, we plan to announce, unconditionally, a regular weekly bill auction to
be held March 25, which will provide sufficient funds to redeem-the $24.7 billion in bllls that
mature on March 28.

‘ Subsc:quent auctions, however‘. may have to be announc_éd i:_onditiénally in Lhe\absence‘
of a further debt limit increase. Specifically, on March 20, we are scheduled to announce the
amounts of 2- and 5-year notes to be auctioned on March 27 and 28, respectively, and to be



issued and paid for on April 1. On March 22, we are scheduled to announce the amount of
52-week bills to be auctioned on March 28, and issued and paid for on April 4. And on

- March 26, we are scheduled to announce the amounts of 13- and 26-week bills to be auctioned

on Apnl &, and issued and paid for on April 4.

If there is no debt limit increase, or assurance of a debt limit i mcrease by the time of
the scheduled announcement date for any of these auctions, such announcement will state that
the auction will be held only if Treasury has assurance of its ability to issue the securities on
the scheduled issuance date without exceeding the debt limit. As I mentioned in my February
26 letter, we strongly prefer not to make such conditional announcements because they
prohibit "when-issued” trading in the securities to be auctioned. Dealers may thus be less able
to pre-market the securities, and their risk of participating in the auction may thus be
increased, raising the. govemment s costs of borrowing.

- On March 30, absent further action by the Congress, the exemptions provided in Public
Law 104-115 will expire, and all of the outstanding debt issued pursuant to Public Laws 104-
103 and 104-115 will become subject to the debt limit. This will raise the amount of
outstanding debt to a level substantially in excess of the current debt limit. Because -
outstanding debt will be in excess of the debt limit on March 30, Treasury will be 1mmedxately
disabled from issuing any additional debt. Accordingly, we will be unable to issue securities
to the public or to any trust fund or federal account, mcludmg securities that would otherwise
be issued to rol] over matunng investments. -

- On April 1, approximately $28.6 billion in Treasury securities mature and must be -
redeemed. We do not currently project that we will have sufficient cash available for the
required redemption of these maturing securities absent a debt limit increase. In addition, on
April 1 we project that there will be approx:mately $13 billion in receipts and rollovers to be
invested for federal trust funds and government accounts, of which approximately $1.9 billion .
will be for the Social Security and Medicare funds. Unless Congress acts to increase the debt
limit before that time, we will be unable to issue new securities for investments or to redeem
those maturing. As you know, the statutes governing these\funds and accounts (other than the

~Civil Service Retirement and Disability Fund and the G Fund) have no provision for automatic
restoration of interest lost as the result of Trcasury s mabﬂnty to mvest recelpts or to rall over
matunng investments.

" Alsoon April 1, absent any authority to issue debt itis hkely, based on our current
projections, that the Treasury will not be able to pay $6.4 billion of interest due on outstandmg ‘
securities, as well as $11.8 billion of other payments, including military, civil service, '
veterans' and railroad retirement benefits, and military active duty pay. On April 3, we would
be unable to make $21.3 bnlhon of payments, including Social Secumy benefits.

Let me say again that our cash and debt pro;ecuons are Subj&Ct to change to reflect the
actual volumes of daily receipts and ‘expenditures that we experience. We will kecp you
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informed of any changes that would matenally affect the projections that we have set forth m
this letter.

_ We understand that Congress expects to act 1o increase the debt limit before March 29,
We continue to believe that it is of great importance for Congress to resolve the uncertainties

. surrounding the debt limit by promptly enacting a long-term increase acceptable to both

Congress and the President, as the Congressional Leadership pledged to the President on

February 1. Secretary Rubm looks forward to workmg with Members of Congress to achieve

this objective.
Sinccre1© : g %
#3hn D. Hawke, Ir. ‘

nder Secretary of the Treasury
for Domestic Finance -

/

cc: - Congressional Leadership
Committee Chairmen
Ranking Members



