
•. -'. ' i 	 I 

1996-~)E-Ol1648 
.8"""i"l DEPART~ENT OF THE TREASURYI 

. 	 I WASHINGTON 

I 

UNDER SECRETARY 

:qecember 11, 1996 

i 
I 

\ 	
I 

I 
I 

MEMORAN][)UM FOR: 	 SECRETARY RUBIN 
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, 

FROM: 	 UNDER SECRETARY HAWKE ' 
, . 

SUBJECT: 	 Legislativ~ Strategy Options for Financial Modernization 

The pu.rpose of this memo is to follow up on' the earlier discussion we had on our 
procedural approach to financial modernization legislation, and to address more particularly the 
question whether or how we should prop,ose legislation. 

It seems to me we have several possible choices: 

I 
• 	 Say nothing publicly with'respect to our views until we,are asked to testify in 

nearings addressing particular legislative proposals of others, or until March 31, by 
which date we must submit a report on the "common charter" issues', 

• 	 Go public with a set ofbrpadly stated objectives and principles that we think 
should be relevant, to suc~ legislation, without discussing particular substantive 
positions. (A draft stateIT;lent of "goals and principles" that we have been working 
on for several months is attached; This could be adapted for such an approach.) 

, 	 , 

• 	 Send up a report on the "charter" issues, and in that context either: 
I 

• 	 announce a specific set of objectives or positions, perhaps in the form of an 
outline of possible legislation or a statement describing the substance of a 

I 

legislative position; or 
. I 

• 	 include specific le~islative recommendations, some or all of which could be 
in the form of draft legislative provisions; or 

I 	 , 

h~e are required to conduct a study 6n "the abolition of separate and distinct charters between 
banks and savings associations," and to make recommendations by March 31, 1997 "with regard 
to the establishment of a common chartdr for insured depository institutions." The legislative 
history acknowledges that we may fulfill; this obligation by submitting a legislative proposal 
together with explanatory text. ' 

, I 
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• offer a fuUy fl~shed.out piece of draft legislation that we would seek to 
have introduc~d as an Administration bill. 

Th(~re are advantages and dis~dvantages to each or'these possible courses of action. 

1. Sav Nothing Until Aske(ll 

I 
Advantages: 

• 	 PreserJ.es maximum flexibility with regard to our substantive 
position. Allows us to modify position easily as legislation 

I 
progresses. 

i , 

• Present~ the smallest target for opponents to shoot at. 

I

• 	 Minimi~es the possibility that we emerge a "loser" if substantive 
positiorls we favor are not adopted. 

. 	 I 
I 

Disadvantages: 

• 	 Diminishes our ability to influence the course of the legislation. 

• 	 Could s~bject Treasury/Administration to criticism for failure to 
take a leadership role on significant legislation of great importance 
to the financial services industry. . I 

2. put Out a General Statement of "Goals and Principles" 

Advantages: 	 ( 
I 

• 	 Preserves substantive flexibility while setting out a principled 
framew6rk for legislation. 

\. , 
• 	 Provides a set of reference points for evaluating or commenting on 

other legislative proposals. 

• 	 May help to focus attention on key policy choices. 
! 
! 

Disadvantages: 

• 	 Fails to provide specific solutions to the substantive issues, and thus 
may les~en our ability to influence course of legislation. 

: 

I 
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• May b~ viewed as reflecting a decision t6 stay out ofthe effort to 
obtain p1odernization and to leave the fight to others. 

3. Send a Report With a Statement Describing Our Su,h5tantive Po$ition 

Advantages: 

• 	 Announces where we are on the issues. 
I 

• 	 Provides some focal point for supporters ofour position. 

• Enhances our ability to affect the course of the legislation. 

Disadvantages: 

• 	 Expose~ our position to attack by opponents. 

• 	 Does n6t address the myriad detaiJs invoJved in complex legislation, 
which c~n be ofgreat importance. ' 

4. S~d a Report With Legislative Recommemlations 

Advantages: 

• 	 Allows us to articulate a comprehensive and detailed position on 
I 

the issues, and to present legislative recommendations and language 
short of! an entire bill. 

I 
• 	 Would r:educe risk that failure to enact a Treasury bill would be 

viewed as a loss for us. 
i 

• 	 Could ptovide flexibility in modulating our position as the 
legislative process goes forward. 

• 	 . Would provide a rallying point for supporters. 
I 

Disadvantages: 

• 	 Puts Treasury in less ofa leadership position. We assume the role 
of an Ita~visor" to the Congress, rather than a moving force. 
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5. Send a Report in the Form ofa Treasury Bill 
I 	 < , 

I 

Advantages: 
, 

• 	 AJlows:us to present a comprehensive and detailed position on all 
the issues, 

I 

• 	 Would 'demonstrate Treasury's leadership and provide a strong 
rallying~ point for supporters. 

I 
I 

• 	 Gives ~s full status asa "player" in the legislative process. < 
! 

• 	 Would baximize our ability to affect the course of the legislation. 

• 	 Makes hs a clear "winner" if our proposal, or m;,jor portions, are < 
enacted,. 

I 

Disadvantages: 

i 

• 	 May make it more difficult for us to retreat to fallback positions. 

• 	 Provides broadest target for attack, both on basic position and on 
< details of legislation,

I 
I 

• 	 May increase chances of being branded as a "loser" if our proposal, 
or <majo~ portions, are not adopted, 

I 	 < 

I 
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DISCUSSION DRAFT--NOT FOR DISTRIBUTION 
December II, 1996 

LEGISLATING FOR l'HE FINANCIAL SERVICES SYSTEM 
I 

OF ,THE 21ST CENTURY 

i 

The l05th Congress will have the opportunity to address, in a comprehensive 
way, the need for legislation to pdve the way for the financial services system of the 
21st Century. To be successful ill any such initiative, it will be essential to focus on 
the marketplace of the future. In ,the past, efforts directed at financial "modernization" 
have foundered largely because of political controversy addressed to the resolution of 
immediate poiitical or competitive confliCts, rather than long-term objectives. New 
legislation must avoid such a narrow focus. It must be transitional in nature, looking , ) 

to the future -- that is, it must project the direction in which market forces are moving, 
and address the role of governmerit in that transition. The objective should not be to 
resolve. today's marketplace confrontations today, but to lay the groundwork for fair 

. I 

and procompetitive change. : 
i 

Critical to this effort will bt a common understanding of the goals that 
government should strive to attain: It will also be important to have agreement on the 
standards or criteria for assessing particular legislative proposals that are intended to 
serve these goals. The following statement of goals and principles is proposed with 

. I 

the thought that it would find broad support. 
I 
I 

i 

GOALS FOR THE FINANCIAL SERVICES· SYSTEM OF THE FUTURE 

Financial markets are changing, increasingly becoming global in scope, and new 
financial instruments are evolving, ichallenging the relevance of our present system of 
regulation and supervision of finan,cial institutions. The foundations of that system 
were laid in Depression-era laws, ~nd the basic laws that govern the system today have 
b'een in place for more than 25 years. Any fundamental reexamination of those laws 

I 
should start by asking the question: What are the objectives we want our financial 
services system to promote? . 

I 

Broadly stated, these objecti~es would include serving not only the interests of 
users of the system, but those of t~e economy in general. 

I 
For users of the system -- c~msumers, businesses, govemment-- a primary goal 

should be: ! 
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• 	 to foster a system that provides the variety of financial services users 
1 

demand, with the highest degree of efficiency and Jowest cost 
consistent with the !maintenance of safety and equity. 

1 

To further the attainment of this goal, we should strive: 
I 
! 

• 	 to promote compet~tion among providers; 

• 	 to maximize the choices available to all customers; 

• 	 to encourage innovation; and 

• 	 to secure for users the benefits of advances in technology. 
, I 
. ' 

In seeking to attain these b~oad goals, government policy should also take 
account of widely shared objectives that may not be fully served through the operation 

I 

of market forces. Thus, importan~ goals should include the needs: 
, 

• 	 to assure that the interests of consumers are appropriately protected, 
by promoting transparency and disclosure, and by deterring 
deceptive practices;i 

j . . 

• 	 to guarantee security and privacy in transactions; and 
j. , 

• 	 to eliminate discrimination in access to credit. 
! 
, 

finally, the important relationship of the financial services system to broad 
concerns of economic policy must'l be taken into account. IThe goals of policy in this 
regard should be: , '. . 

I 
. I 

• 	 to assure that U.S. financial institutions are fully competitive in 
international financial markets; 

I 
I 

• 	 to protect U.S. taxpayers from the risk of loss resulting from failures 
of financial instituti~ms; and 

I 

I 
to minimize the impact of stress in the financial services sector on 
the economy in genJraI. 
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PRINCIPLES FOR ACHIEVING FINANCIAL SYSTEM GOALS 
I 

. Legislative proposals addreksing the reform or modernization of the financial 
services system should be crafted :to advance the broadly stated goals described above . 

. But because these goals are broadly stated, it will be useful to have a set of more 
specific cr;iteria or principles, designed to promote these goals, against which, particular 
legislative proposals can be evaluated. Such principles must address the role of 
government generally, the process of supervision and regulation, the maintenance of a 
competitive marketplace, and the ~rotection of consumer and taxpayer interests. 
Moreover, any such principles must take account of the fact that it is not possible to 
predict with certainty how technolpgy and the marketplace may develop in the future, 
and thus what the lowest cost and :most efficient means for delivering financial services 
will be. We suggest the followin9: 

Government restrictions should be imposed on the activities of 
providers of financi~1 services only where such restrictions are 
essential to protect ~Iearly .defined public interests, and then only to 
the extent necessary: to achieve such protection. 

I 

• 	 Government policy ~hould protect and promote competition, not 
competitors. Impediments to competition should not be created, nor. 
should markets be qivided, in the name of assuring "competitive 
equality." I 

• 	 Competitive ~quality should be provided by affording all 
providers comparable opportunities, not by imposing 
restrictions oli inefficiencies on those thought to have 
competitive advantages. 

• 	 Barriers to eJtry, expansion and exit should be minimized. 

I 

• Recognition s~lOuld be given to the need to keep U.S. 
institutions co'mpetitive in a global marketplace. 

i 
I 

• 	 The regulation of economically interchangeable or closely-related 
products, markets ahd institutions should be harmonized or unified. 

I 
I 
I 

• 	 Opportunities~ for regulatory arbitrage should be eliminated, so 
that the substance of regulation does not depend upon the 
form in which a provider chooses to conduct business. 

I 
I 
I 
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• 	 Providers should be afforded maximum flexibility to choose 
the structure l that they determine to be most efficient for the 
deJivery of t~eir products and services. 

Incremental or isol~ted legislative changes should be fashioned to 
advance long term goals, rather than m'aking those goals more 
difficult to achieve. i 

I 

Temporary .Aoratoriums and stop-gap legislation aimed at 
specific court: decisions or regulatory rulings should be 

, avoided. ' 
I 
I 

Market discipline should be encouraged. 
I 

When Congress dee',ms regulation essential to accomplish important 
objectives of public Ipolicy, it should carefully consider both the 
manner in which new requirements arc promulgated and the means 
chosen to enforce crimpliance. In each case an appropriate balance 
must be struck. i 

• 	 Detailed, self-,executing statutory enactments, as to which no 
regulatory agency has exemptive powers or rule making 
authority, ten1d to be rigid and inflexible. On the other hand, 
rules written by a regulatory agency under a broad delegation 
of authority f~omCongress often become voluminous, 
spawning extensive collections of rulings and interpretations,

I 
which may increase the difficulty of compJiance. 

• 	 Consideration should be given to the use of sunset dates, 
in order to force reexamination of the objectives, as we1l 
as an assessment of the effectiveness of the remedies , 	 . 

chosen. I 
I 

• 	 Enforcement brried out through the supervisory process, by 
the impositio~ of money penalties and cease-and-desist orders, 
can impose e~ormous burdens on both the agencies and the 
institutions th¢y regulate. On the other hand, enforcement left 
to purely private civil remedies, may encourage nonmeritorious 
litigation, ~xp~sing institutions to liabilities of unwarranted 
magnitude, particularly if minimum or "no fault" damages are 
prescribed. I . 

/ 
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• The objective in each case should be to provide 
_meani*gful remedies that reasonably encourage 
compli~nce and provide consumers with an effective 
means :for being made whole when they suffer injury as 
a resul,t of violations 

• 	 Reliance on credible and objective private sector .mechanisms, 
-- self-regulatory organizations, rating agencies, accounting 
boards, outside and internal auditors, and independent board 
committees --: should be expanded. . . 

• 	 The process of bank supervision should be streamlined and 
modernized, and should not be burdened with extraneous 
responsibilities. ! 

I 

• 	 Performance-based regulation and supervision should be 
encouraged. ! . 

I 

• 	 The process s'hould make optimal use of improvements in 
technology, p~rticularly those that permit real-time valuations. 

I 

o. The program' of tiered capital requirements and prompt 
corrective action adopted in FDICIA should be made more 
effective. Eahy intervention and resolution, prior to the time 
real capital is! exhausted, should be viewed as a primary 
safeguard for1governmental interests. 

I 

. I 	 . 
Policy should 'focus on the improvement of risk management, 
information systems and internal controls. 

• Legislation and reg~lation intended to protect consumer interests 
should be appropriately balanced to assure that 'necessary and 
meaningful protectiQns are afforded without the imposition of undue 
or unreasonable burdens. 

! 
° In the area o( disclosure, consumers should be provided with 

clear,accurate, relevant and usable information about 
financial services and products. Opportunity should be 
provided for voluntary disclosure standards and credible .self­
regulatory me:chanisms to operate before mandatory 

. regulations ar~ imposed. 
I 
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• 	 Financial an4 technological innovations and institutional 
changes that ifacilitate and broaden access to credit for 
underserved ~cctors of the economy should be encouraged . 

. Regulatory and supervisory contraints that create impediments 
to such access should be discouraged. 

. I. 

I 
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. . CI'""'li.' THE DEPUT~ SECRETARY OF THE TREASURY 

. ..-<l I WASHIN(;TON 

. . I' . ' , 'I January 21, 1997 

MEMORANDUM TO SECRETlRYRUBIN 

I 
FROM: LAWRENCESUMMEIts.­

I 
SUBJECT: Financial Modernization 

I 

. . . i . . 


I discussed financial modernizationl today with Jerry Hawke, Rick Carnell, Ed Knight, Penny . 	 . I . 
Rostow, Sheryl Sandberg, and Rob~rta McInerney. 	 . . 

i 

We agreed. to take the following stdps: 
I
I . 

1. Prc~pare a concise table sum~arizing where key constituencies and key Members of 
I 

Congress stand on the most iimportant ell~ments of our draft proposal, 

2. Ac:celerate the process of seeing if we can reach some sort of agreement with the , 
Federal Reserve Board, preferably within the next two weeks. Toward this end we: . 

~~ 	 Have sent to the FedlHowell Jackson's paper comparing expanded subsidiaries 
with holding company affiliates; 

I 
I 

Witt arran'ge for Jer~ Hawke and me to meet again with Chairman Greenspan; 
I 

Stand ready to recei~e and review Chairman Greenspan's 30-page paper on 
'. financial modernization, which is nearing completion. 

i 

Think of how we can bdter!portray our draft proposal as helping people (e.g., 
fadlitating convenient one-stop shopping by consumers). Also identifY popularly· . 
appealing provisions that w~ could include to broaden support for the bill (e.g., I,etting 
small businesses have NO,"! accounts). Talk with Dan Tarullo and Ellen Seidman to 
better. understand their concerns, and integrate with NEClWhite House. '\ 

4. 	 Arrangei a meeting with JOh~ Hilley and all of us to discuss political strategy on 
financial modernization. I 

5. 	 Think through more speCifidally how to coordinate the financial services study with 
any financial modernizationiproposal. Jerry Hawke will convene a meeting next week 
with Economic Policy and ~inancial Institutions to come to closure on a 
rec;ommendation on how to handle this. 

I 

I 


I 
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6. 	 Continue drafting efforts'so as to have a bill to introduce if we choose to. Continue 
legislative efforts. ; 

I 
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THE UNDER SECRET.oRY OF THE TREASURY 


FOR DOMEsnc FINANCE 


April 30, 1997 

Memorandum 

To: 	 Secretary RUb?n 

Deputy Secret~ry Summers 


From: 	 Under SecretaryHaWkgti 
Subject: 	 Key Provision.!! in FinancUlI Modernization Proposal 

, 
Attached is a summary of the ~ey substantive provisions in our Financial Modernization 

. proposal as it now st~mds. 
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Key Provisions ofTreasl~ry;~ Financial Modernization Proposal 

I 

1. Expansion of the Permissible Fin~ncial Activities of Bank Holding Companies.
I 	 . . 

o Two years after theeffdctive date, bank holding companies ("BHes") meeting 
.certain qualifications wbuld be pem:itted to engage in any "financial" activity, 
including: ! 

i 	 \ 

the full range of; insurance and securities activities, investment advisory 
activities and miltual fund sponsorship, merchant banking, and other' . 
activities that mhy be deemed financial by the newly created National 
Council ori Findncial Services. 

I 
,2. Expansi-onof the Permissible Activities of Bank Operating Subsidiaries. 

! 	 I 

• 	 Two years after the effdctive date, n.ltional banks (and state banks to the extent 
pemlitted by state)aw) iwould be amhorized toconduct any financial activity 
through operating subsidiaries (although national banks would not be peffi1itted to 

. 	 I 
engage in real estate development). 

I 
3. Nonfinancial Activities (44Bankin~ and Commerce").

I . 

I 

Two alternati ve approaches will be suggest,!d:
I 
I 

• . 	 Under the "basket" approach (Alternative A), BHCs that derive a specified 
percentage of their gras's revenues in the U.S. from "financial" activities could 
derive the balance ofthbir revenues from nonfinancial activities. We would not . I 
suggest what that perc;entage should be. 

1 

! 	 . 
111 addition to t~e "basket" limitation, we would suggest a prohibition 
against any aftitiation between a BHC and any nonfinancial firm having 
assets in excess lof a specified ar~ount (calculated to approximate the 1,000 
largest nonfinan1cialcompanies). 

. i 

The thrift chartdr would be diminated after two years, and existing unitary 
thrift holding cdmpanies (which presently have no activity limits) would 

j • 

be given a grandfather exemption from the basket test (terminable on a . 
I

change of contr,?l). 

I 
Under tbe "status quo'i approach (Alternative B), SHCs would not be penllitted 
to engage in ill1X nonfiiancial activities. 

. I 
The existing thr:ift charter would be preserVed, and thrift holding 

I 
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I 

companies would continue to have the authority they have at present to 
engage in any l~wful activity. . . 

I . 

4. Capital Protections and .FirewallS. 

• 	 Bank capital would ha~e to be mairtained at the highest level ("weJl capitalized") 
in order for a BHC 9r ~ brulk subsidiary to engage in any activity that was not 
permissible for a national bank to engage in directly. 

• 	 BHCs would have to give rul undertaking that if bank capital fell below the 
well capitalized level, it would be promptly restored or.the bank would be 
divested. I ' 

i 

Bank capital would be given a "h,aircut" for any amount invested in a 
subsidiary, so t~at banks would have to satisfy the "well capitalized" 
standard after excluding ther investments in subsidiaries. 

• 	 Existing limits on affiliate transacti.)ns (sections 23A and 23B of the. Federal 
Reserve Act) would be; extended to brulk-subsidiary dealings. . 

• 	 Banks would be proteJted against being held liable for affiliate or subsidiary 
obligatiol1s under the "~iercing the ,~orporate veil" doctrine. 

I 	 . 

• 	 Bank regulatorS would be rr.andated to assure that banks wer~ observing 
principles of corporate sepai'ateness, 

I 
• 	 Under Alternative A, ~rulks would be prohibited from extending any credit to or 

for the benefit of rulY n'onfinancial <lffiliate. 
J I 

5. BHC Regulation by the Federal Reserve. 

The Fed would continlie as the regulator of BHes under either Alternative A or 
Alternative B. Any co~npany that wanted to acquire a bank would have to get 
permission from the F~d and qualify as a BHC.. 

I 

The Fed would retain i~s authority 10 obtain reports to keep it informed of a parent 
company's or its subsidiaries' activities. Supervisors of regulated affiliates would 
be reljuired to share reports with thl: Fed. 

The Fed could e~amin~ bank holding companies or their nonbank subsidiaries if it 
had n~ason to suspect activity that would pose a significant threat to a subsidiary 

bank. i 
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I 
• . The Fed wouldbe per~itted to set consolidated capital req~irements for BHCs 

I 
only where: 	 I 

the BHC has cbnsolidated "ssets in excess of$1 00 billion, owns a bank in 
excess of$5 bi:llion, and the Fed determines that the imposition of capital 
requirements i~ or may be necessary in a particular case to avert a threat to 

I 	 . 
the safety and soundness of the bank that cannot be averted by other, 
means, or to aJert serious adverse macroeconomic effects', , 	 I . 

I 
the banking assets of the BHC constitute more than 90 percent of the . 
BHe's total as~ets, and the imposition of capital requirements is necessary 
in a particular base to avert a threat to the safety and soundness of the 
bank' or' I . 

a SU~Sidia;y J1k of the BHe has been less than well capitalized for more 
I • I ' 	 . 

than 180 days.! 

• 	 [n those cases where Jimposes capital requirements, the Fed would be required to 
develop rules for exc1~ding f~om the BHe's consolidated assets and capital the 
assets and capital of s~bsidiaries tbat are subject to capital requirements of other 
regulatory authorities pr are adequately capitalized under nonnally applicable. 
market-based'criteria'l 

I 
6. Treatment of Thrift Institutions'. 

I 

Under Alternative A tthe "basket" approach), there would be a two-year 
"conversion" period b~ the end of which all federally chartered thrifts would 
convert to bank chart~rs, and all remaining state-chartered thrifts would be treated 
as banks for federal bank regulatory purposes.. . . 

! 
. I, . 	 . 

• 	 OTS and oed would be merged at the end of the conversion period. 
I 
I
I 	 . 

• 	 The BlF and S,AIF funds \\ould be merged. 
I 

• 	 Thrift holdinglcompanies would be grandfathered as to their nonfinancial 
activities, up to the point of a change in control. 

• 	 Each of the balking agencies would be required to adopt programs to . 
/ 

promote housi;ng finance,' <lnd to accommodate the conversion of thrifts, 
including tbe development of guidelines that assured that former thrifts 

. could continu4 to specializ;: in residential mortgage finance. . 
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The size of the :FDIC board would be restored to three members, to take 
account of the elimination ofOTS. (It was increased from three to five 
when OTS was: created.) 

, I 

, I 
• 	 Under Alternative B (the "status quo" approach), the thrift system would be left 

as it is today: 1 

OTS and OCC :Would be kept intact (although we would propose that the 
I 

bar against combining functions be lifted); 	 . 
! 

No conversion of thrifts would be required, and thrift holding companies 
would continue to have the diversification rights tbey have today; 

BIF and SAIF would be merged. 

7. Wholesale Financial Institutions '("WFls"). 

o WFIs could be formed las either national banks or state member banks. 
I 

o , They would not have F,DIC insurance and could not accept retail deposits. 

i 
• 	 Owners of WFts woul9 not be treat,~d as SHCs, and could therefore engage in any 

activity. ! 

• 	 WFIs would be subject; to CRA. 

I 


8. Functional Regulation oflnsura~ce and Securities Activities. 

Insurance activities ofbankirig; organizations would be subject to normal state insurance 
regulations, provided they do not discfiminate aga;nst financial institutions. State laws that had 
the purpose or effect of discriminating!, or that had a disproportionately adverse effect on 
financial institutions, would be preempted. , 

• 	 Securities activities wOllld be regulated as follows: 

The nroker and ,dealer exemptions for banks from the Securities Exchange 
Act would be narrowed to permit SEC regulation of activities other than 
tradil ional banking activitie:,;. 

. I 
The SEC would be required to amend its net capital rule to avoid a de 

. faCIO pushing o,:,t of hroker-dealer activities from the bank. 

• 	 SIPe insurance!would not apply to broker-dealer activities conducted in 
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the bank. 

" 	 Certain products traditionally provided by banks would be deemed 
banking products not subject to SEC regulation, and the primary banking 
regulator and t~e SEC jointly could add new activities to this list. 

• 	 The Investment Company Act would be updated and clarified with respect 
to banking activities. The bank exemption from the Investment Advisers 
Act would be narrowed. 

" 	 Registration oflbank-issued securities and periodic reporting by banks 
having securiti6s registered under the Securities Exchange Act of 1934 
would be transferred from the banking agencies to the SEC. 

1. 	 ... 

9~ ConsunJcr Protection Provisions. 

The banking agencies;in consultation with the SEC, would be required to 
prescribe rules regarding banks' retail sales of nondeposit investment products, to 
avoid customer confUSIon about the nature and applicability of FDIC and SIPC 
insurance, and to prote,ct against conflicts of interest and other abuses. Such rules 
would address such matters as sale:; practices, qualifications of sales personnel, 

I 

incentive compensation and refenals. 
I 

The rLIles would requiJe simple, direct and und~rstandable disclosures, such as the 
following: 

NOT FDIC-INSURED OR SIPC-INSURED 

NOT GlJARANTEED BY THE BANK 


MA Y GO DOWN' IN VALUE. 


Sharing of confidential customer information between banks and their nonbank 
aftiliates would be prohibited if the customer to objects.

I 
, 
1 

• 	 The National Council on Financial Services would periodically assess the 
effectiveness of such r~gulations, and could prescribe regulations more stringent 
than those adopted by ,the agencies. . 

10. National CQuncil on Financial Services. 
, 

• 	 A National Council o~ Financial Services would be created, consisting of the 
Secretary of the Treasury (as Chair), the Chairman of the Federal Reserve (as 
Vice Chair), the Comcltroller of the Currency, the Chairs of the FDIC, SEC and 
CFTC, and an presentior former state insurance regulator (appointed by the 
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President for a three-year tenn). 

• 	 The Council would haL the following functions: 
I 

To prescribe thy method for applying the gross revenues test for measuring 
the extent ofa BHC's financial activities, and to add to the definition of 
"financial," as ilt deems appropriate;· , 

I 
• 	 To resolve dim:)rerices among the agencies as to such questions as whether 

a particular proouct or activity is insurance, a security or banking. . 
I, 

11. MiscelilaneQYS. I 
Antitrust review ofb~ mergers and acquisitions would be.vested exclusively 
in the.Antitnlst Divisiol1 of the Justice Department. At present, there is 
duplicative review by tile banking a;~encies, which has proved to be a needless 
burden over the Years. The applicable substantive antitrust standards and 

'I . 
enforcement procedure? would not he changed. 

I 

• 	 Redomestication of m6tual insurance compapies would be permitted. Some 
states in which mutuals: are presently organized do not permit mutual-to-stock 

I 
cOllversions. This prov:ision would allow mutuals that want to convert to stock 
form 10 change their do'mici les to states that permit conversions. 

i ' 
I 

I 

I 
,i 
I ' 
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·!v1ay 15, 1997 
, 

NOTE FOR DEPUTY SECRETARY SUMMERS 

I 
FROM: Joshua Gotbaum( . 

I . 

Assistan Secretary for· Economic Policy r 
Richard S. Carnell f~ . 
Assistant Secretary for Financial Institutions 

! 
I 

SUBJECT: Estimate for Consumer Benefits from Financial Modernization 
! ' 

Attached is supporting informdtion for estimating the gains to consumers from financial 
modernization. Personal consumptiOl~ expenditure:) on financial intermediation services were 
$293 billion in 1995. Studies of the b~ing and life insurance industries estimate inefficiencies 
on the order of 20-50 percent of costs,; and previou!; episodes of deregulation have led to 
consumer benefi ts of 7-40 percent o{output. A conservative estimate of the benefits to 
consumers from financial modernization legislation is therefore a gain of 5%, or $15 billion per . 
year, after a several-year transition pehod. . . . 

We have talked with Bob Lita~ and Bob Glauber, both of whom suggested that the 
estimate is reasonable and feel that the bulk of the 5avings will come from allowing cross­

! . . , 

fertil ization of management, information technologies and marketing expertise. 

Attachment: 

cc: Under Secretary Hawke 



PERSONAL CONSUMPTION EXPENDITURES: ]i'INANCIAL INTERMEDIATION SERVICES 
. "! 


I 


• 	 According to the Bureau ofEcqnomic Analysis, personal consumption expenditures on 
financial intermediation services were $293 billion in 1995 (see table below). 

I 
, 

1993 1994 1995T:YEe ofEx~enditure {$ ,Bils.}I 
Brokerage Charges and Investment Counseling 35.6 36.1 37.0 

I ' 

Bank Service Charges· , 30.5 31.0 32.8 
f 

Implicit Service Charges by Financial :Intermediari(~sb 143.9 148.9146.0 

IExpense of Handling Life Insuranc'e 68.2 71.0 74.0f 

; 
i 278.2 284.1 292.7ITotal 	 , 

Source: Bureau of Economic Analysis.! Survey ojCurrent Business, Table B.4, December 1996. 

Estimates of Potential ~mciency Gains in Financial Intermediation 

The Banking Industry: ,A recent Federal Reserve Board working paper indicates 'that, 
on average, studies have estim~ted cost inefticiencies to be within the range of 13 to 20 
percent of total banking industry costs. ) 

I 
The Life Insurance Industry: Two 1993 articles in the Journal ojBanking and Finance 
study efficiency in the life insuiance industry. Both studies find inefficiency estimates that 
range from 35 percent to over:SO percent. 2 

Effects ,of Past Industry Deregulation 
I 

Stoc:k Brokerage: According to one study, the 1975 deregulation of brokerage ,I 

commissions led to significant !reductions in brokerage fees: Commissions fell by 
50 percent in real terms betwe~n 1975 and 1978 for institutions and by 10 percent for 
individual investors, on averag1e. However, fees rose slightly (2 percent) for small 
individual investors, as cross-subsidies under the pre-1975 regime were eliminated. These 
estimates are an underestimat~ of advantages to consumers, since they ignore the creation 

a Includes trust services and safe deposit box rental. 
I 

b Bureau of Economic Ana,lysis estimate of services furnished without payment by 
I 

financial intermediaries except life ins~rance carrien and private noninsured pension plans. 
I 
I 

. I . 



/ 

of an entire new industry -- disc~unt brokerage -- that was spawned by the elimination of 
commission regulation. 3 

i 
I 

Effects on Growth: Two researchers from the Federal Reserve Bank of New York found 
that when states eliminated lawJ that prohibited banks from having more than one branch, 
state real income growth rose on the order (of 112 to 1 percentage point over a period of 
about ten years. They found th~t the effects came not from increased investment, but 
rather from an increase in the quality of proj ects funded by banks.4 

I 

I 

• 	 Other Industries: In a survey pf a number ofindustries, one researcher concluded that 
the wave of deregulation that b~gan in the late 1970s has produced benefits to consumers 
of between $30 and $45 billion per year (1990 dollars).s Examples for individual 
industries include: II 

-- Airline deregulation hilS produced benefits to consumers ofbetween $9 and 
$15 billion per year, and to the airlines themselves of another $5 billion (all amounts in 
1990 dollars). That suggests d~regulation produced benefits in the airline industry that 

I 
were worth between 15 and 25 percent of 1990 output. . 

I 
-- Railroad deregulationlhas generatt!d consumer benefits of $7 to $10 billion per 

year, and benefits to railroads of a further $3 billion. Total benefits amounted to aqout 
30 to 40 percent of 1990 output. . .

I 	 . 

-- Trucking deregulatiorl has saved the economy about $10 billion per year (a gain 
of $15 billion for consumers, bu't a loss for the trucking industry of about $5 billion). That 
sugg(!sts net benefits of about 7;percent of industry output as of 1990. 

I 

I 

:Savings Es1 imates 

i 	 \ 
Consull]ers would save nearly $;3 billion per year for every one percentage point drop in 
financial intermediation costs, based on personal consumption expenditures on financial 
intennediation services in 1995': 

. i 
• 	 Based on the data, it would not;be implausible to have savings of 5 percent that phases in 

over a several year transition p~riod.6 These savings would result from more financial 
services firms attaining best~pr*tices through increased cross fertilization of mangement, 
information technologies, and marking expertise . 

. I 
I 

2 




I 
I 

. I 

1. AJlen N. Berger and Loretta 1. Mester, "Inside the Black Box: What Explains Differences in 
the Efficiencies ofFinanciaIInstitution~," Federal Reserve Board, Finance and Economics 
Discussion Series #1997-10, January, 1:997. The study measures X-inefficiency. Firms exhibit X­
inefficiency when they are unable to cOhtrol costs or maximize revenue relative to a best-practices 
firm. I 

2. Andrew M. Yuengert, "The Measur:ement of Efficiency in Life Insurance: Estimates ofa 
Mixed Normal-Gamma Error Model," Journal ofBanking and Finance, ]7 (2-3), April 1993, pp. 
483-496; and Lisa A. Gardner and Mar:tin F. Grace, "X-Efficiency in the US Life Insurance 
Industry," Journal ofBanking and Fin~llce, 17 (2-3), April 1993, pp. 497-510. The studies 
measure X-iilefficiency, see previous n()te. A comparison oflife insurance premiums to insurance­
in-force showed that on average this ratio did not differ according to whether states had anti­
affiliation insurance licensing statutes. : 

I 

3. Seha M. Tinic and Richard R. West,! "The Securities Industry Under Negotiated Brokerage 
Commissions: Changes in the Structure and Performance ofNew York Stock Exchange Member 
Firms," The Bell Journal ofEconomics, ]980, pp. 2.9-41. . 

4. Jith Jayaratne and Philip E. Strahan,I"The Finance-Growth Nexus: Evidence from Bank 
Branch Deregulation," Quarterly JourJ~al ofEconomics, 111 (August 1996), pp. 639-670. 

5 Clifford Winston, "Economic Deregulation: Days ofReckoning for Microeconomists," 
Journal ofEconomic Literature, 31 (S~ptember 1993), pp. 1263-1289. Cost reductions relative 
to industry output are Treasury estimat~s, using dat.) on industry output from the Survey of 
Current Business. ! 

6, This estimate was based on discussions with Bob Litan. . i 

3 
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THE WHITE HOUSE:,' 

WASHIN<;rON 

DATE: 5-)]9-97--=--=,..::-.-=-=--­

SECRETARY ROBERT RUBINNOTE Fon: 	 , ' 

, 
I 

Tile President has reviewed Ihe altached. and it i~ forwarded to vou . I " .; 

for your: 

In formation 

Action 

,I 
~tatr SecrelaryThank you. 
(:x6-2702) 

cc: 

I 

j 



THE PRESIDENT HAS SEEN 
i ~ - I q -q I 

THE WH ITE HOUSE
! . 
i WASHINGTON 

~ : May 18,1997 

MEMORANDUM FOR THE'ilisfoENT 
I 

. i 
FROM: TODD STERN 

SUBJECT: . Financial Servi,ces Modernization 

The attached memo from Gene SperlIng seeks your approval to let Treasury proceed with a 
proposal for financial services moderhization. Sec. Rubin hopes to announce Treasury's 
modernization proposals in a May 21! speech, and he has agreed to testify before the House 
Banking Committee the first week ofJune. Ifyou agree, Treasury will, tomorrow, put out some 
advance word onthe Rubin speech. ! . _-'- . _ 

The attached memo is long, detailed and technical, but you can get the essentials by looking at the 
first four pages. Those give you a sUlnmary of the five main controversial issues, plus a review of 
action on the Hill. (pages 5-14 go back over the five key issues in depth.) Internally, there is 
consensus on Treasury's proposal aniong all involved agencies •• NEC, Commerce, Justice, SSA, 
OMB, CE'-\, DPC, and Leg. Affairs. : 

I 

. The five ~ey issues and Treasury'slanswers, in a nutshell: (1) Should banks be allowed to 
affiliate with other financial service cbmpanies (e.g., insurance, securities) and with non-financial 
firms? Treasury intend .. (0 propose Itwo different alternatives, which would each allow banks to 
affiliate freely with other financial c9mpanies, but would treat affiliation with non-:ftnancial 
firms differently; (2) should diversifi¢d holding companies be regulated, with special reference to 
the role of the Fed? Treasury wouldlallow Fed to impose capital requirements in limited 
circumstances -.,. where (i) the holding company has aSsets over $75 billion including bank assets 

I 

over $5 billion, (U) aggregate bank assets constitute at least 75% oftotal holding company 

assets, or (iii) bank subsidiary falls below "well-capitalized" category; (3) should the CRA be 


I 

extended beyond banks and thrifts? No, infeasible andpossible damaging politically; (4) should 
strong consumer protections be writ~en into new legislation as distinguished from being left to 
regulation? Treasury would r.equire ;bank regulators to adopt regulations to protect consumers, 
but not write protections into the bill itself; and (5) should Treasury submit legislative language 
'h'? 	 IWit Its report. Yes. 	 ,. . 


I 

Rubin note. 1 have also included a hote from Bob Rubin which emphasizes that (a) this would be 
a Treasury initiative, requiring little White House time; (b) although he thinks prospects for 
passing legislation. even next year, a~e uncertain, Treasury's absence from the field would appear 
as a lack of leadership; and (c) trying to exten! the eRA to 110ndepository financial institutions, 
such as insurance companilrmutl,lal funds, could render an overall bill dead on arrival. 

. I 

Approve Treasury proceeding~: Disapprove_ Discuss_ 
I 



, 
I 
i 

'97 MAY 16 PH2:31 

DEPARTMENT OF THE TREASURY THf. PR£SH>ENT H~S SEEM 
WASHINGTON, D.C. 
I 	 ~-'f1-q,
! . 

, May 16, 1997 .SECn£TARY 01' THE TREASURY 

I 
MEMORANDUM FOR THE PRESIDENT 

I 
I 

FROM: Robert E. Rubiri~ .~. \l. ~ 

SUBJECT: Treasury's FinaPcial Modernization Proposal 

I 
I would like: to share with you a few observations of my own in addition to the views represented 
in the attached memorandum from th~ National Economic Council. 

Over the past nine months, the Treastlfy has carefully reviewed the political and-poJicy issues 
relating to modernization of financial :services regulation. We have conferred with a range of 
experts on t.he subject and met with dozens of associations representing the views ofproviders 
and users of financial services. I beliJve that our proposal, although controversial in some . 
respects, strikes a reasonable balance among the competing interests and policy considerations. 
It also leaves the most controversial i~sue -- affiliations between banks and nonfinancial 
companies -- for further debate. ! 
Should you approve ourrecommend~tion to move forward, the proposal would be a Treasury 
initiative, and would not require a si~nificant time commitment from the White House. I and my 
staff will manage the process ofadvahcing the proposal, and with due regard for your 

. Administration's overall priorities. 	 i . 

i 

I 

Historically, Congress has had great ~ifficulty enacting legislation to modernize federal 
regulation of financial services -- w~ch involves thorny issues and longstanding conflicts among 
banks, securities finns, insurance corppanies, and others. This Congress may be no exception: 
we do not expect legislation to pass t,his year, and the prospects next year are Uncertain. 

But the Treasury's absence from the!field would be seen as a failure by' the Administration to 
provide leadership where leadership :is expected. 

I 
! 

Lastly, some have suggested using financial modernization legislation as a vehicle for extending 
the Conununity Reinvestment Act to nondepositoryfinancial institutions (such as mutual funds 
or insurance companies). We belie~e that such an extension is neither practical nor politically 
feasible _. and could, in fact, render by financial modernization proposal dead on arrival. We 
will, in any event, block any Congressional efforts to weaken CRA. 

I 
, 

I look forward to learning soon of your decision on this matter. 
I 
I 
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• 	
DEPARTIMENT OF THE TREASURY . ~ 

WASHINGTON 

GENER~l. COUNSEL. 

: f'v1ny 20 I 1907 
I 

MEMORANDUM FOR SECRETA'RY RUBIN 
: 

THROUGH: 	 JOHN D. HAWKE, JR. 
UNDER SECRETARY F DOMESTIC FINANCE 

I . . 
FROM: 	 EDW ARD ~. KNIGHT t>/e-

I 
SUBJECT: 	 Financial Modernization L~gislation

I . , 
I 
I 

We are puuing the finishing touches (;m Treasury's financial modernization legislation. The 
current draft contains a few areas oflegal significance that I want to highlight. 

i i 
• 	 National Council on FinanCial Services: The Treasury legislation creates the National 

Council on Financial Servjce~ (Council) that will function as a new, major government 
agency with broad authorities. For example, the Council's ability to define "financial" 
activities for purposes of ne~ affiliations potentially could allow expanded commercial 
activities for banks, particularly in the technology and information fields. In addition, the 
Council membership included an individual, appointed and confirmed by the Seriate, with 
experience in state insurance ,regulation; such a proposal to include a current or former 
state insurance regulator on the Council contradicts arguments Treasury is making in the 

I 

context of the IRS restructur;ing. It would be more consistent for Treasury to propose a 
federal government employe~ with insurance experience for membership on the Councilor 
to eliminate this position entirely. . . 

i 
I 

Preemption of State Law:! Preemption of state laws by federal statute is often 
controversial in the legislati~e process, especially when state laws are preempted in their' 
application to ~ entities. ;Under the Treasury proposal, federal law preempts two 
significant types of state law;s: (i) those that prevent or restrict all banks (national and 
state) from affiliating with companies engaged in the broader activities authorized by the 
nl~w legislation; and (ii) cert~in laws that discriminate or interfere with the conduct of 
insurance activities by national banks. I The preemption language in both cases is . 
appropriate to prevent state~ from undermining the comprehensive reform of the financial 
services system contel1'lplatcid by the Treasury proposal. Moreover, the Treasury 
It:gislation takes a targeted ~nd deliberate approach. 

I 

I In a much narrower contekt, "the Treasury proposal also preempts state laws designed to 
prevent mutual life insurers from rJlocating to a state that allows the conversion ofsuch insurers 
into stock companies that may tak~ advantage of'the new affiliations offered by the legislation. 



2 

In contrast, the bill sponsored by Representative Roukema (with the backing of many 
large banks and diversified comp'anies) contains preemption provisions much more 

, sweeping than those proposed b¥ Treasury. The provisions of the Leach bill preempting 
state laws are somewhat vague, but expressly preempt state laws that prevent or limit the 
affiliation of all banks with a sec~rities company. ' 

I 
I 

• 	 Real Estate Development: Th~ Treasury financial modernization proposal takes a 
position on real estate developrrlent activities. As reported in the press, the DeC has 
received an application requesti~g approval for an operating subsidiary of a national bank 
to engage in certain real estate development activities that are not permissible for national 
banks to engage in directly, Th~ press has reported that the Federal Reserve Board sent a 
letter to the ace urging the aGe to reject the application and expressing its opinion that 
operating subsidiaries of nation~1 banks should not be permitted to conduct real estate . 
development activities. 

The Treasury legislation generally authorizes subsidiaries of national banks to engage in 
financial activities that are not PFrmissible for national banks to engage in directly. 
Howl~ver, we expressly exclude:real estate development (other than the limited real estate 
development activities currently permissible for national banks) from the scope of· 

. activities in which national bank' subsidi.aries may engage. In addition, under Alternative A ' 
(whic:h eliminates the Federal th'rift charter), we generally give national banks the powers 
of Federal thrifts, but we do no~ give national banks the power currently held by Federal 
thrifts to invest in a company th~t engages in real estate development. 

. ! , 
National Treatment Standard for Foreign Banks: In order to provide a measure of 
legal certainty to foreign banks and other foreign financial institutions operating in the 
Unit(~d States, the Treasury legi'slation introduces into legislative language a legal standard 
of national treatment (as well aJ equality of competitive opportunity) in the application of 
the provisions of the legislation ito those institutions. The principle of national treatment is 
one of the policy underpinnings: of the International Banking Act of 1978, which, 
according to the Conference Report for the Act, was enacted to ensure that U.S, and 
foreign banks are given' "appro~riate equal treatment." 

We are including the principle qf national treatment in the legislation itself, as is done in 
several discrete provisions oft~e Roukema and Leach bills,·and making clear that the 
principle should guide the applipation of all of the provisions of the bill to foreign financial 
institutions. In addition, our legislation makes clear that national treatment should be 
applied in a manner that does n~t disadvantage either foreign or domestic financial 
institutions in relation to each other. 

I 

• 	 Antitrust Standards: The antitrust provisions are a Treasury initiative that generally 
streamlines the duplicative and ioutdated antitrust review of bank acquisitions and mergers 
found in current law. The resuit of these provisions is to treat banks in the same manner 

I 



3I 
I 

as other companies for purpose~ of the antitrust laws. Comparable provisions are not 
included in the Leach, Roukema', or D'AmatofBaker bills. 

Treasury's proposal removes th~ "competitive factors" analysis from the list of factors for 
the appropriate Federal banking Iagency to consider when reviewing a proposed 
acquisition or merger. As a result, the Justice Department will have sole responsibility for 
evalua.ting the competitive effects of such transactions under the antitrust laws. We have 
discussed these provisions with Justice Department staff and the current draft incorporates 

, 	 I 

their comments.! 	 . 

• 	 Format: As you know, the Tre~sury proposal contains two alternative approaches with 
respe,:t to financial modernization. As currently drafted, both approaches are contained in 
one document, with relevant prcivisions appropriately identified as Alternative A or . 
Altemative B, or both. This format takes some effort to understand and might be 
crit,icized as an attempt to prese~t what amounts to two bills as one, 

Submitting two separate bills will be easier to understand and could increase the chances 
of Congress using one of our approaches as a mark-up vehicle. If we submit the ,two 
approaches in a single documen~, Congress will have to take action to separate the 
discarded alternative from our I~gislation in order to create a bill for mark-up. 

I I ' 
, I 

We would be happy to provide a more detailed briefing for youon any of these issues. 
I 

! 
l 

cc: Rick Carnell Rbchelle Granat 
I 

Michael Froman Mark Hingston 
Neal Wolin John Roberts 
Penny Rostow G~vin Buckley 
Sara Cavendish Virginia Rutledge 
Dave Icikson Je'ffKing' 
Eleni Constantine Patty Milon 
Caroline Krass ~aryBeth Triano 
Joan Affleck-Smith Dana Gould 

I 

Bill Murden 
Matthew Green 

Kay Bondehagen
I 

Gerry Hughes , 
Russ Munk 
Marilyn Muench 
Francine Barber 
Ken Schmalzbach 
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DEPARl;"MENT OF THE TREASURY 
I WASHINGTON. D.C. 
I 	

If-oY\~ ~J ~ ~ 
I 	 ~/ t&4L/L.s/5.5

ASSISTANT SECRETARY September 22, 1997 
f~I 

NOTE FOR SECRETARY RUBIN I ur IAj 
FROM: 	 Richard S. Carnell ~ 

Assistant Secret~ry for Financial Institutions (~IM~ 
SUBJECT: 	 Update on Financial Modernization 

i 
, 	

. ~J~)'. I 	 . 

On, Sj~ptember 17, the House Colnmerce Committee released a 340-page Ul~•• __ 

modernization bill -- a bill that the Comh,ittee's RepUblican leadership planned to mark up in 
subcommitte,e and full Committee befor~ the end of the month. ' 

. 	 I 

wJ had significant concerns abo!ut the draft bill. It would, for ex~mple, have essentially 
eliminated the acC's operating subsidiary approach (part 5); eliminated judicial deference to the 
OCC and other federal financial regulators in any regulatory disputes with state insUrance 
commissioners; adopted or facilitated drious types of discrimination against national banks; and 
increased the Fed's regulatory power at the expense of the Treasury and its bureaus. 

. 	 I 

Th~ d.raft bill received an unenth~siastic and largely negative response. For example, banks 
objected to provisions eliminating the o~erating subsidiary, curtailing the OCC's authority, and . 
restricting national bank insurance powers. Thrifts objected to losing their current affiliation rights 
and receivi'ng grandfather rights narrower than those approved by the House Banking Committee. 
Diversified financial services firms expr~ssed disappointment that the draft bill would have 
eliminated :any basket for nonfinancial abtivities, narrowed the definition of what is financial, and 
given the Federal Reserve Board broad ~uthority to narrow it even further. Insurance companies and 
insurance age:nts opposed the bill because it would not have defined insurance or restricted bank 
insurance powers as tightly as they had slought. Congressman Dingell made clear that he would offer 
an amend~ent to tighten the restrictions Ion bank insurance powers, and the Republican leadership 

. concluded that he would have the votes to prevail at mark-up. 

I· 	 I 
Recognizing the problems that tHey faced, Subcommittee 'Chairman Oxley did not schedule a 

mark-up, and Commerce Committee Ch~irman BJiley requested that the Committee have until next 
year to report the bill. On September 18] Representatives Armey, Boehner, Bliley, arid Oxley 
released a joint statement indicating thatlthe House leadership would grant the extension, and 
expressing;thl~ir desire to "redouble our efforts to find comnion ground and reaffirm our commitment 
to passage of legislation this Congress." I 

Un~er Secretary Hawke respond~d by welcoming the joint statement and declaring: 
"Treasury continues to believe that Congress can achieve enactment oflandmark legislation if this 
effort is guided by a dedication to elimin'ate barriers to competition, by a commitment to develop a 
balanced approach that does not discriminate against particular segments ofthe industry, and by a 
recognition of the principle that instituti6ns should have maximum flexibility in structuring their 
businesses consistent with safety and soJndness concerns. We want to work closely with Congress 
in seeking fO achieve that objective." I 

I 

I 
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DEPARTMENT OF THE TREASURY•
:WASHINGTON, D.C. 

I March 16, 1998 
SE.CRETARY OF THE. TREA!;URY 

The Honorable Newt Gingrich 

Speaker 

U.S. House ofRepresentatives 

Washington, D.C. 20515 


Dear Mr. Speaker: 

This Adrrunistration has been a strong proponent offinancial modernization legislation that would 
reduce 'costs and increase access to financial services for consumers, businesses and communities. 
Although the House Republican lea~ership draft ofH.R. 10 would remove some archaic 
restrictions that have hampered inno,vation by our finimcial institutions, it faits to achieve true 
reform. As currently drafted, the bill would stifle innovation and efficiency in the national banking 
system, diminish the ability of co~unities and consumers to benefit from our financial system, 
eliminate advantageous features of the current thrift charter, and impose needless costs on small 
banks. . : 

I . 

The bill would materially weaken th~ national banking system by depriving national banks of 
powers they now have, by subjectin~ national banks to anticompetitive limitations inapplicable to 
state-chartered banks, and by exposing national banks to discriminatory state laws. The bill 
. I 

would also leave in place archaic and unjustifiable limitations on the ability of national banks to 
compete. Taken as a whole, these cranges would diminish the national charter, make national 
banks less competitive, and undermihe the authority of the Office of the Comptroller of the 
Currency. i 

I 
Similarly, the bill strips away the beqefits ofthe thrift charter ~- without making the benefits of 
that charter available to all depository institutions, as the Treasury did in its legislative proposal. , 

! 

Instead, at the expense of banks andtthrifts and their customers, the bill dictates that financial 
services companies conduct new financial activities only in a bank holding company affiliate_ A 
bank that wished to avail itself ofne.tv powers would thus have to transfer capital to an affiliate, 
thereby depleting the bank's resourc~s and shifting any earnings benefit from the bank to the 
affiliate. This requirement would also cause a wholesale transfer of fmancial resources outside of 
the rea<?h of the Community Reinve~tment Act, under which banks and thrifts made $18 billion in 
loans to communities in 1996 alone.· Communities, consumers; and those small banks unable to 
afford this new structure would cleatly be among the losers under the draft bill. 

I . 

i·, 



" 

I· 2 
i 

None ofthe:se steps is warranted by saiety-and-soundness concerns, and none is necessary to 
create co~petitive equity among various providers offinancial services. Taken as a whole, they 
serve only to stifle creativity, reduce b:enefits to consumers, and undermine the nation's dual 
banking system. In this respect, the bi;ll is the antithesis of real financial modernization. 

I , 
The Administration continues to supp~)rt financial modernization. However, given the profound 
deficiencies that I have described, and!others that my staffwill subsequently detail, we oppose this 
bill and would not recomm~nd its ena6tment. We nonetheless stand ready to work with you and 
the Democratic leadership to cure its deficiencies and produce a bill that would achieve real 
reform. '1 

Sincerely, 

• I 
cc: The Honorable Richard K Armey 

, I 
The Honorable John A Boehner , ! 
The Honorable Tom Bliley i 

The Honorable James A Leach 
I 

The Honorable Michael G. Oxley 
I, 

I 

, I 
I 

,I 

Robert E. Rubin 

The Honorable Richard A Gephardt 
The Honorable John D. Dingell 
The Honorable John J. Lafalce 
The Honorable Bruce F. Vento 

\ 
\. 
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Fro.~ Ed Knight 
To: DOK3.DOP05(FROMANM, ROBERTSONL, ROSTOWV), DOK3.DOP; •• 
Date~ 3/15/98 12:06pm 
Subject: Letter on H.R. 10: -Reply 

IThis looks very good to me. I 

I 
»> Grego.!:'y Baer 03/13/98 06: 16pm »> 

Attached is a revised version ?f the letter on H.R. 10, incorporating comments 

from OCC, OTS, and Jerry Hawke~ OKB and NEC are reviewing. 


, 
CCl DOM3.DOP06(CARNEL~R),, 

i, 
i 
i 

i 
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DEPARTMENT OF THE TREASURY 

IWASHINGTON. D.C. 


SECRETARYOFTHE TREASURY 

May 13, 1998 

The Honorable Newt Gingrich 

Speaker 

US. House of Representatives 

Washington, DC 20515 


Dear Mr. Speaker: 

The Administration supports the glal offina~cial modernization. However, the Ad~inistration . 
strongly opposes RR. lOin the fohn it is being presented to the House for a vote. I 'will 
recommend that the President vetd the bill if it is passed in this form or as modified by the 

I . 

Managt~r's amendment. [urge yoy to vote against the bill, 

In its present form, H.R. 10 would substantially weaken the national banking system. Because 
supervising national banks is the phmary means through which the Executive Branch has a role in 
formulating and implementing findncial institutions policy, H.R. 10 would significantly diminish 
the role: of the Executive Branch ir this key area of economic policymaking 

I 

I 

The biH would also weaken the effect of the Community Reinvestment Act. and impose needless 
costs on small banks. We have dJtailcd a number of other concerns with the bill that have not 
been addressed in the current ver~ion of this legislation. 

, 
I 

, None of the amendments made in: order by the Rules Committee fully resolve the Administration's 
obje~tions to the bill. However, the LaFalce- Vento Amendment, if adopted, would significantly 
improve the bill. I . 

An <:lmendment proposed by Mr. JBaker contains a provision that would substantiatly weaken the 
Community Reinvestment Act, by exempting banks with assets of less than $100 million I will ' 
recommend a veto if the bi!! is pa'sscd with such an amendment . 

I . 

I 
Sincerely, 

Robert E. Rubin 



.-" 


DEPA.RTMENT OF THE TREASURY 
I WASHINGTON, D.C. 

'SECRETARY OF THE TREASURY 

May 13, 1998 

i 
The Honorable Richard A. Geph~rdt 

Minorit.y Leader : 


U.S.~ouse of Representatives 'II 

Washington, DC 20515 
, I 

I 

Dear Dick: ' i
i
I I 

The Administration supports the goal of financial modernization. However, the Administration 
strongly opposes H.R. 10 in the f?rm it is being presented to the House fora vote. I will 
recommend that the President veto the bill if it is passed in this form or as modified by the 
Manag4~r's amendment. I urge y~u to vote against the bill. 

t 
t 

I 

In its present form, H.R. 10 would substantially weaken the national banking system. Because 
supervising national banks is the ~rimary means through which the Executive Branch has a role in 
formulating and implementing financial institutions policy, H.R. 10 would significantly diminish 
the ro]{: of the Executive Branch itn this key area of economic'policymaking. ' 

I 
I 

The bin would also weaken the effect of the Community Reinvestment Act, and impose n~edless 
costs on small banks. We have d~tailed a number of other concerns with the bill that have not 
been addressed in the current version of this legislation. 

t 

: I 

None of the amendments made in: order by the Rules Committee fully resolve the Administration's 
I . 

objections to the bill. However, t,he LaFalce-Vento Amendment, if adopted, would significantly 
improve the bill. 1 • 

I 
Anamendment proposed by Mr. Baker contains a provision that would substantially weaken the 
Community Reinvestment Act, by exempting banks with assets of less than $100 million. I will 
recommend a veto if the bill is pa~sed with such an amendment. 

t 

i .Sincerely, 
~----t~~- ' 

i Gu ') 
Robert E. Rubin 
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OMEARD(ESGG 202 395 3109 P.0l/01MAY-12-1998 18:33 
~.' i 

DJlAFT -·5/124:30 PM 

TO: Till Gibbons 


FAX TRANSMITTAL, 

fa-III 

395-3130 I 
Re: H.R. 1d-

; 

The FinanciBJ Services Act of 1998 

- _ :,: d-e ~1J " .. . 
Dear Mernber:, .. k,J..; S·'I.t.f1PDi'.tS X~41~C--i oJ. {V}~I <:..~.j.tCl\~,q~",*

"j\.L A~ CfV'"' ~ \-\.b~ , 
"'The Administtation strongly opposes H.R lOin the form it is beinS presented to the j 

House for a vote II In6',,( I will r'ecominend that the President veto the bil1 if it is passed in 

this form" I urge you to ~ote sgalnstltho bill. \ ~ 


Of· LS M Ocl.;.tI<6. ~ ~ ~<!l~..o • 


In its pre5ent form. H.R. 1 0 ~uld substantially weaken the national banking system. 

Because supervising national banks is the primary means through which the Executive Branch has 

a role in fonnulating and implementing financial institutions policy, H.It. 10 would significantly 

diminish,' we role of'the Executive Br~ch in this key area ofeconomic policymalcing. 


Thl~ bill would also weaken tJe effect of the Community Reinvestment Act, and impose 

needless CCIsts on smal1 bz.nks. We fu!.ve detailed a number of other concerns with the bill that 

have not bl~en addressed in tho ewre* version ofthis Jegislation. 


i 
I . 

NOhe ofthe amendments made in order by the Rules Committee fully resolves the 

Administration's objections to the bill; However, the LaFalce-Vento Amendment, ifadopted, 

would $ianlficantly improve the hill, : 


: ! ' 

recommend a v~ if the bill is passed :""';th sue 

-vcee i@ .,. _Z£4~ // 


' -I 

fe~. i, 
I 
I 

~ \ 

>--- Zf!!J ~ OMh' 

~ .1Jl6?~ 
I 

- /' 
,' ­ /.,,~ 

An iamendment proposed by Mt. Baker contains a provision that would substantially)i ~ v 
the Community Reinvestment Act, bY, exempting banks with assets oflesa than $100' . 10n:'1 will \ 

0 

"'~~~..-! 

~~111',--///7 
Robert'E. Rubin 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 

IASSISTANT SECRETARY i 
i 
I 

·MEMORANDUM FOR SECRETARY RUBIN 
DEPUTYSECRETARYSU~RS 

. I 

I , 
, 

FROM: 	 Richard~. Carnell .~ 

Assistant Secretary for Financial Institutions 


I 	 . 

Linda L.;Robertson.4.~ 

Assistant Secretary fa? Legislative Affairs and Public Liaison 


I 	 . 

! 
I 

. SUBJECT: Options for Legislative Plan for Financial Modernization 1999 , 
I 
I 

I 	 • 

, Per your request, we have s'et forth below preliminary o'ptions for fmancial modernization 
strategy in the next Congress. I 

Goals' 

Ideally, a fmancial modern~zation bill would break down antiquated and inefficient 
barriers 1hat make those firms less ~fficient and thereby impose costs on consumers. HR. 10 
succeed(;:d in achieving many of those goals in a reasonable way, and was in many ways quite' 
similar to the bill Treasury initial1~ proposed. H.R. 10 allowed affiliations among commercial 
banks, investment banks, and insurance companies, and .established a reasonable regime for 
supervision and regulation of the new entities. Functional regulation was preserved, and 
consolidated oversightofnew con~lomerates was established. . , 

However, H.R. 10 also con~ained si nificant flaws that were partic~larly, and in some 
cases uniquely, of concern to the Treasu . (1) transferred significant regulatory authority from I 

the Treasury, OCC, and OTS to the Fed. ough the prohibition on op subs was the most , ------==-	 ---. -,.n~d e~ample, the bill also contai*ed numerous gratuitous cuts at OCC, OTS and FDIC 
authorit)~were collectively of equai imp~rtanc0.g., allowing the Fed to determine 
whether national banks were well ~apitalized and well managed, and thus eligible for broader 
powers. (2) It limited bank insurance sales in ways that, while acceptable to large banks that 
stood to ~efit from other provisi?ns ofH.R. 10, were a bad deal for consumers and for most 
banks.(3) I expanded a Federal Home Loan Bank System in serious need of contraction, 
reform, an refocusing. ! . . 

I 	 ' 

'~l I i 
t An ideal bill for·the next Congress would contain the Glass-Steagall reform and expanded 

'insuranc, authority ofH.R. 10 but!without the problematic provisions noted above or any CRA 
rollb~~~. In addition, such a bill ~ight include policy initiatives developed during the past years 
(possi61y related to financial security/consumer protection and systemic'risk.). 

I 

EXECUTIVE SECRETARIAT 



.1 
I 

'The Current Landscape 

I 
. It appears certain that the Chairmen of both the House and Senate Banking Committees 


will introduce fmancial selVices m9dernization bills and actively seek to mark up those bills. 

I 

I, 
I 

I 
Chairman Leach introduced a bill on January 6, and he has tentatively scheduled hearings 

I . 

for Febnlary, with a mark-u ntemplated by mid-March. However, the House Banking 
Commlttee will have seven new M~m ers on eac SI e, which adds some uncertainty about what 
kind of bill would ultimately em~ from the Committee. 

i 

(cfuilrman Leach introduceq a version of H.R. 10 similar to the one he introduced at the 
end Of.th~lassession -- a slightly ~odified version of the bill reported. by the Senate Banking 
Committe. Ranking Member JohD. Lafalce plans to float, in early-January, a narrower proposal , , 
that his staff has characterized as la;rgely amenable to Tr~sury and that would be ~rto fall 
outside the House Commerce Committee's juriSdic~ib?bill is similar to the ei r ill, as it 
simply n:moves Glass-Steagall and: other existing restrictions on affiliations amon mmercial 
banks, investment banks, an~~knce companies. Unlike the Dreier bill, it also expressly / 
allows merchant banking. L~: s staff has iridicated his preference for working closely with I 
Treasury on this pro~ ~ . 

• I 

i It is too soon to predict whifh biIlthe Commi.ttee will mark up, though betting on the 
Chairman is always good practice. :However~mbers understand that it may not be feasible to L 
enact a bill as broad as H.R. 10\ Members ~htaff also recall that last session the Commerce W '1 
Committee significantly al~ thd,Banking Committee's bill-- a risk that Leach's bill would . . . 
tun again.. 

Both Republican and Demo'cratic staff have expressed an interest in knowing how 
flexible the Treasury will be on thelop sub issue this year. -



--

o 

I 
I 

, i . 
Senator Sarbanes's staffha~ expressed concern that Senator Gramm will not make a 


serious effort to consult with, and d,evelop a bill acceptable to, Democrats. They state that 

Sarban,es will strongly oppose a bill that allows non-financial firms to own banks, weakens CRA, 

or fails to restrict unitary thrift holding companies. The Sarbanes staff has expressed interest in 

gett~ng a better ~nderstanding whatlpositi~n T~easury will take and they have Eautioned us about ( " 

cuttmg a deal With Senator Gramm :that will alienate the Democrats. . 


i 	 ~I.(n..-

Three new Democrats have joined the Committee --Schu~ and Edwards -- and 

it remains unclear how they will approach this issue. Schumer and Edwards (N.C.) both have 

home-state business constituencies that strongly supported H.R. 10. Sarbanes's staff will meet 


I 

with their staffs in an effort to enlist their support, thoughitis subject to question how willing 

they will be to follow Sarbanes's le~d. . 


, 	 I 

I 


'Prospects 	 I 

The chances of legislation phssing both the House and Senate cannot he known at this 
I 

early point. The H.R. 10 coalition (banks, securities companies, insurance companies, and 

insurance agents) appears to remain: intact -- though we question whether it yet has the cohesive 


, 	 I 

resolve it had last year. The possibi:lity of passage cannot be dismissed. 

, ...... 	 I 
01e clear lesson of last sessi,on is that legislation will progress or not progress regardless 


of what position Treasury ad~Ifthe coalition splinters, the bill will almost certainly fail even 

if we support it; if the coalition rem*ins intact, the bill is likely to progress despite our 

opposition. That was the case last y:ear, although with the clock on our side we were able to help 

block H.R. 10, This time, we do not have the clock on our side (thougl(!he absence of time 

pressures may also make dealmakin~ among the coalition more diffic~ 


Strategy 	 i 
I \ 

I \, 
W'e recommend a strategy of constructive, but low-key, engagement. We do not believe 


that Treasury should begin the Congress by proposing a specific bill or urging enactment of 

financial rnodernization legislation. !We should, however, take advantage of the opportunity that 

Senator Gramm's elevation presents,: and in the next few weeks meet with his staff -- as well as 

the staffs of Chairman Leach, Repre~entative LaFalce, and Senator Sarbanes -- to learn what they 

are considering. These meetings wo~ld not require us to take a position on any particular bill, 

but would (1) allow us to gain intelligence on exactly whafthey're considering; (2) establish a 

working relationship that could avoid the isolation we faced last year; and (3) give us the 


, 	 , 
opportunity to stress our core princigles: maintaining a role for the politically accountable 

Executiye Branch in financial servic~s policymaking-- not just with respect to the op-sub (where 

our views were widely known) but also a series of other H.R. 10 provisions that undercut 

Treasury a.uthority -- and stressing o~r strong support ofCRA and opposition to FHLBankand 

other special interest provisions. We would stress that departure from these principles would 

cause us to reevaluate our strategy arid put us on a veto track. . 


I 
I 
I 3 



, ....:. 

~' 

I 	 ' 
As soon as we've spoken with the Committee leadership, we plan to meet with staff of 

, , 	 , 

each member of the Senate and House Banking Committees, starting with Democrats. Past 

educational efforts have been prod*tive, and member's positions may be changing in this ') 

Congress.(ScliUmer and Edwards in particular might be expected to have strong views not ( 

necessarily in tune with Sarbanes. the sooner we find this out, the b~ 

.! 	 \ , 

'We would, of course, continue to work closely with Sarbanes·s staff to let them know that 
we undemtand their concerns and td keep them aware of ou~ activities/We might want to give 

, them f6rnlal assurances that we will not seek any mixing of banking a'nd commerce, and that we CJ{ 
, 	 I 
would accept the compromise onuriitary thrift holding companies contained in H.R. 10 (future ,......... 
unitaries prohibited; existing unitaribs grandfathered, with rights transferrable only to financial ~ 
companies). Our commitment to CRA, though probably not subject to question, would also be 

I 	 " 

reiterated through continued cooperr~ 

Public Liaison I 

While the industry coalition ~ppears to remain supportive of its positions on H.R. 10, the 

passage of time and change in Congressional leadership is likely to cause some groups to 

reevaluate (but, not necessarily Chang,e) their positions. We hope to monitor Aosely the positions 

of the relevant groups and cultivate support on our key issues. For example,(gaff of the ' 

American Insurance AssoCiation (representing casualty insurers) has expressed an openness to 

discussing the op sub. Staff from th~ ACLI had previously voiced an openness to supporting the 

op sub if insurance underwriting we~e permitted only in affiliates. The SIA also expressed a 

willingness to accept the op~, i ' 


I 
I 

Information gathering can occur atseveralleyels: 

• 	 Public Liaison (PL) and Do~estic Finance can meet with the various trade groups, 

individual companies, and community groups to inquire about their views on the shape of 

financial modernization legislation to come. 


I 
I 	 • 

• 	 Monitoring of industry positi~ns and sharing of this information within the Department 

will be ongoing. I 


To continue our dialogue with industry groups, we recommend inviting them to meet 
I 

with us regUlarly. Additionally, meetings with community groups would serve to maintain a 
. good working relationship with them\ If a more public position is warranted, PL could arrange 

for Treasury officials to speak at various industry meetings. 


Depending upon the progress 'of the fmancial modernization legislation, we may want to 


schedule a CEO lunch with key co~es. Other types of outreach from you and the White 

House may also become advisable(.)f Chairman Greenspan is as pro-active as he has been, then 

our princ;ipals need to counter his inflfJ ' 


! 4 	 ' 
I 
I 
I 



DEPARTMENT OF THE TREASURY 
WA'SHINGTON, D.C. 20220 

I, 

I. February 11, 1999 

I 
MEMORANDUM FOR SECRETARY RUBIN 

THROUGH: Linda L. Ro~ertsontf·.{~.. 
Assistant Setretary 
(Legislative Mairs and Public Liaison) 

, 
FROM: Jaime E. Llrraga j~ 

Deputy to the Assistant Secretary 
(Legislative :Affairs) 

I 
I 

SUBJECT: 	 Testimony dn Financial Modernization Before the House Banking 
Committee on Friday, Feb. 12 at 10 am 

I
I 	 .• 

: You are scheduled to appeir before the House Banking Committee to deliver testimony 
on finandal modernization tomorrdw morning at 10:00 am. Members were scheduled to stay for 
votes until 2 pm tomorrow. Howe~er, the Leadership today decided to hold the last vote before 

I 

the President's Day recess this afternoon and many Members have returned to their districts. As a 
result, Member attendance at tom~rrow's hearing will likely be lower than initially expected. As 
you will see from the polling results attached, several senior Members plan to attend as well as 

. I 

several Committee freshmen, who have expressed a strong interest in learning more about 
Treasury's position, vs. that oftheiFed's, on financial mod~rnization. , 

\ 	 I' 

-: Chairman Greenspan testified before the Committee today .. Many Members raised 
questi~ns about the so·called Fed~treasury split on where new financial activities should be 
housed and who should regulate tnem. Chairman Greenspan reiterated the Fed's position, but, 
when pr,essed by Chairman Leach, Isignaled his willingness to discuss this issue with Treasury and . 
with Congress. However, Chairm1n Greenspan subsequently pointed out his view that he would 
prefer, no bill over one that included an op-sub (see attached summary of Greenspan testimony 
prepared by Financial Institutions).;. . . ' 

, 	 I 

Beginning with the Chairman, who is strong1y in favor of financial modernization, 
Members are likely to press you o~ how far Treasury is willing to compromise with the Fed on the 
op~sub. Chairman Leach will ask you the same question he asked of Greenspan: are you 
personally willing to meet with Greenspan and interested Members of Congress in an effort 
to resolve the Fed·Treasury impas~e on the op-sub·affiliate issue? '. 

I 
I 

, Attached to this memo arelthe following: a summary of polling results; a summary ofthe 
Gree~span testimony; and press a1icles following Wednes9ay's press conference. . . 



! 
I 

It. t 

I 
I 

Member Positions on Financial Modernization and the Op-Sub 
I 
I 

I 
Based on our meetings with ~ommittee staff to date, and polling, the following is a 

summary ofMembers' positions on financial modernization and the op-sub. Please note that floor 
votes for tomorrow were canceled artd may diminish Member attendance. 

! 

Republ,lclln Members ! 
I 
I 

Chairman Jim Leach (R-IO): Strong supporter ofbroad-based financial modernization; his 
version ofH.R. 10 contemplates prdhibiting an aCC-regulated op-sub, and authorizes new 
financial activities in affiliates regula~ed by the Fed. Adamantly opposed to banking and 

I 

comm~rce. Chairman Leach asked ~hairman Greenspan at the hearing whether the Fed is willing 
to work with Treasury and Congress to arrive at a mutually agreeabJe compromise on op-subs vs. 
affiliates. Chairman Greenspan ans~ered that he was. However, he later indicated that he 
continl;les to prefer new financial ac~ivities to be conducted solely in Fed regulated affiliates. 

I 
I 

Rep. Bill McCollum (R-FL), Vice-cthairman: Not opposed to an op-sub .. Voted against H.R. 10 
on the 'House floor. Sympathetic t6 a narrower approach to financial modernization. and is 
considering supporting the LaFalce: bill. , . I 
Rep. Marge Roukema (R-NJ): Chairs the Financial Institutions Subcommittee. Voted in favor of 
H.R. 10. Tends to be pro-Fed. Su1pports a commercial basket. but does not support an op-sub.. 
Also would like to see the unitary thrift loophole closed. ., 

Rep. Doug Bereuter (R-NE): May attend. Voted against HR. 10. Represents small community 
banks in his district. Appears sympathetic to Treasury's view on the op-sub, but has not reached 
a decision on his view. Against banking and comnlerce.. 

,i·
I 

Rep. Richard Baker (R-LA): Chairs Capital Markets Subcommittee. Voted in favor ofHR. 10 
but is VI:lry sympathetic to a narro""'er LaFalCe approach and is an original co-sponsor of the bill. 
Has many concerns about our viey.,s on Federal Home Loan B~nks and plans to raise questions 
with the Secretary about Treasu1's views. Plans to introduce an FHLBs bill soon. 

Rep. Rick Lazio (R.:.NY): Chairs the Housing Subcommittee. Voted in favor ofH.R. 10. No 
informlltion available at this time ~bout his views on op-sub..· . 

I 
I 

Rep.. Spencer Bachus (R-AL); ~iII attend. Will ask Treasury's positions on the op-sub and will 
seek reassurances that the op-suq is safer and sounder than affiliates. Newly appointed Chairman 
oftne Domestic and International Monetary Policy Subcommittee. Voted against H.R. 10. Has 
small banks in his district, is supportive of an op-sub, but plans to introduce amendments during 
mark-up to reduce CRA regulatdry burden on small banks. '. 

I 
Rep..Michael Castle (R-DE): May attend. Former Chairman of the Domestic and International 
Mopetary Policy Subcommittee.! Voted in favor ofH.R. 10. Generally sympathetic to Treasury's 
op-sub views; would like to be helpful on this provided that he does not go against Chairman 

, I. . 
i . 
I 



Leach in' Committee. At the hearing,;ifhe attends (which is uncertain given his travel plans), will 
ask about ways of solving the Fed-Tr,easury problem on the op-sub. Is there a potential 
comproinise on the issue that can beJeached between the Fed and Treasury? How can Treasury 
resolve thE: issue with the Fed? I-/'

I 
, 

Rep. Peter King (R-NY): Will not a'ttend. Newly appointed Chainnan of the Oversight 
I 

Subcommittee. Voted in favor ofH.R. 10. 
i, . 

Rep. Tom Campbell (R-CA): Voted: against H.R. 10. No additional information available at this 
time, I 

I 
Rep. Ed Royce (R-CA): PJansto attend. Supports the Fed on affiliates. Is open to Sen. 
Gramm's proposal on a size cap forian op-sub. Voted in favor ofH.R. 10. 

, I 
j 

Eep. Frank D. Lucas (R-OK): Will attend. He has a conflicting hearing in the Ag. Committee. 
but will attend to listen to Secretary" s statement. Lucas prefers the Leach bill and is opposed to 
banking and commerce provisions. !He has no strong views either way on the op-sub and prefers 

- that the regulators work out an agr~ement. 

Rep. Jack Metcalf (R-WA): Will n~t attend. Voted in favor ofH.R. 10. Has leaned against the 
Fed in .the past. 	 ' 

Rep. Robert Ney (R-OH): Not at~ending. He cosponsored the Leach bill. Has not looked at 
the La,Falce bill yet. !

I 
I 


, I ­
Rep. Bob Barr (R-GA): Not attending. Barr would support the op-sub. He has not looked at 
LaFalce bill yet-- but will be lookirig at it carefully. (Rep. Baker signed on to the Lafalce bi1l and, 
since tMy respect Baker's opinion highly, they may consider as well.) Barr is concerned with the 
banking-and commerce provisions.! 

Rep. Sue Kelly (R-NY): I
I 

, I 
! 

Rep, Ron Paul(R-TX):! 

! 
Rep. Dave Weldon (R-FL): Will pot attend. He voted for the passage ofthe bill last year., 
Howev1;!r, his staffer commented that he is not y.redded to the merger of commerce banking. Mr. 
Weldon wants a financial moderni;Zation bill and will most likely work issue-by-issue rather than 
be a co,·sponsorer for the Leach or the lafalce bills. ­

- I 
II 	 _ 

Rep. Jim Ryun (R-KS): Will not ~ttend. He is concerned about how commercial activities will 
affect smaller banks. He is not concerned about the op-sub debate. His staffer commented that 
the Congressman does not yet ha~e a position on LaFaJcevs. Leach, but that since the Lafalce 
bill is a simpler bill, the Congressfuan may lean towards favoring it. 

, 	 I 

I 


Rep., }.;.(errill Cook (R- UT): Wi]~ not attend. He wants financial modernization and believes that 
I 



i 
the op-sub has been a major reason for holding offreform. He is willing to help facilitate the 
passage .of a bill and is flexible on op~sub. He co-sponsored the Leach bill. 

Rep. Bob Riley (AL): , 
I 

I 
Rep. RickHilI (R-MT): Will attendl Does not care for the op-sub and opposes the Lafalce biD. 

r . 

: I . 
Rep. Steven laTourette (R-OH): May attend. His staffer commented that LaTourette is known 
as the deciding vote in last year's Hduse passage ofHRl0. He has not taken a position on the 
op-sub issue nor the Lafalce and Le~ch bills. . i 

Rep. Dqnal4Manzu/lo (R-IL).· 

Rep. Walter B. Jones (R-NC): WiIllnot attend. Staffindic~ted that he is flexible on corporate 
structures and has not ruled out cosponsoring the Lafalce bill. 

Rep. Paul Ryan (R-WI): I
I 

.. i . . 
Rep. D'oug Ose (R-CA): Has noty~t taken aposition~ is waiting for the hearings before deciding. 

I 

Rep. John Sweeney (R-NY): Supports moving modernization and op-sub. But needs additional 
inform~ti()n. ,. 

i 
Rep. Judy Biggert (R,..IL): Will att~nd. No position yet-waiting to hear Members present their 
position. Staff indicated a briefing would be helpful. . 

Rep. Lee Terry (R-NE): Will not Jttend. Has reservations on the op-sub, chiefly because the 
largest etnployer in his district is Fi~st National Bank of Omaha with 25,000 employees. 

i 

Rep. Mark Green (R-WI): Will nOi attend. . 
I . . 

Rep. Pat Toomey (R-PA): Will attend. Not yet prepared to make a decision; wants to gather 
additiom~l information before decid~ng. . 

Demo·cr.atic Members 

Rep. John LaFalce (D-NY), Ranking Member: Will attend. Voted against H.R. 10. Introduced 
.a streamlined version of financial rrlodemization, H.R. 665, which includes an op-sub supported 
by the Administration. Mr. Lafalce is aware that Treasury's supports last year's Senate Banking 
Committee compromise on the uni~ary thrift. .. . 

I 

Rep. Bnlce Vento (D-MN): Will ~ttend. Ranking Memb~r on Financial Institutions 
Subcommittee. Voted against R.R. 10. Supportive ofan op-sub, but also very supportive of 
mixing banking and commerce. i 

I 
I 

I 
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Rep. Paul Kanjorski (D-PA): Will ~ttend. Ranking Member on the Capital Markets 
Subcommittee. Voted against RR. 10. Leans towards Treasury on the op-sub. However, he is 
strongly opposed to the mixing ofb~nking and commerce. He plans to raise this issue with the 
Secretary at the hearing -- Treasury's reasoning behind our concerns With the issue. He also plans 
to ask about how financial moderniz~tion affect, and possibly help, small and local community 
banks. :. 

·1 
Rep. Maxine Waters (D-CA): R~ngMember on Domestic and International Monetary Policy 
Subcommittee. Voted against H.R.llO. Plans to introduce p'ro-CRA and lifeline banking 
amendmellts. Staff is sympathetic to op-sub policy arguments. 

I 
. . I 

Rep. Carolyn Maloney (D-NY): Will not attend. Voted in favor ofRR. 10. Supports an 
op-sub, and tends to lean against the Fed on many issues. 

I 
. Rep. Luis Gutierrez (D-IL): Will not attend. Voted against RR. 10. Very pro-CRA. Staffis 
. sympathetic to op-sub policy argum~nts, but unclear where Rep. Gutierrez stands. 

I 

Rep. Nyd;a Velazquez (D-NY): Will not attend. Will ultim~tely deCide whether to support a bill 
on the basis ofwhether the New Y ~rk Bankers, the New York Community Bankers, and the Met 
Life and NY Life insurance companies support the bill. Does not lean one way or the other on the 
op-sub. . . 

Rep. Mel Watt (D-NC): I 
I 

Rep. qa,y Ackerman (D-NY): WiI~ not attend. Voted in favor ofRR. 10. Supportive of an 
op-sub. 

Rep. Ken Bentsen (D-TX): Will attend. Voted against RR. 10. Generally supportive ofan 
op-sub and questions will focus on Jthe op-sub. . 

I 
I 

Rep. James Maloney (D-C1): Will attend. Voted against HR. 10. Supportive of an op-sub. 
I 

Tough questions will be on the op-lsub. Currently looking at the LaFalce bill. 
, 

Rep. Darlene Hooley (D-OR): W~JI not attend. She is generally supportive of the LaFalce bill. 
Today in the hearing she told Grleehspan that she is very disappointed about the split between the 
Fed and Treasury on the op-sub. ~he regards this regulatory spat as the reason the bill has not 
passed .. She was pleased with today's Washington Post article about Rubin offering concessions 
to the Fed. Her priority is to pas~a bill this year, but she is less concerned with the details. She 
wants a bill that includes CRA protection, consumer protections, and equality among the different 
stakeholders. r 

Rep. Julia Carson (D-IN): 
I 
I 

Rep. Robert Weygand (D-Rl): Nc)t attending. The Congressman has not come to any 
conclusions on where he stands o~ Leach vs. LaFalce. Staff suggested that we set up a briefing 

( 
/ 
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with the Congressman and/or the staff at a later time. 
I 

Rep. Brad Sherman (D-CA): Will attend. He is most concerned with consumer issues and 
which financial services/products are i insured. He has not made any decision on the Leach vs. 

I 

Lafalce bills. 

Rep. Max Sandlin (D-TX): 

Rep. Gregory Meeks (D-NY); Will ~ot attend. He supports reform on financial modernization 
and is in flvor of passage ofa bill. However, he is concerned about the effect of financial 
modernization on the low-income pJpulation. He is concerned that larger banks will impose 

· higher transaction fees that will disproportionately have an adverse economic effect for low, 
income individuals. He is uncertain about his stance on the op-sub but is likely to support the 
Lafalce bill. . I . . 

I 

Rep. Barbara Lee (D-CA): Will atiend. She is planning on offering amendments to both the 
Leach and Lafalce bills on extendink CRA, on life-line banking accounts, and on financial 
·disclosur(~. I 

I 
Rep. Virgil H. Goode, Jr. (D,.. VA):; Will attend. The Congressman will be using the hearings as 
tools to gage how financial mode~zation will affect the small banks in his district. He opposed 
the bill; last year. ! 

Rep. Frank Mascara (D-PA): Willi not attend. CRA and thrifts are important to him. He 
supports Lafalce and found the Secretary's meeting with the House Banking Democrats to be 
very helpful. I 

I 

. I· " . 
Rep. Jay Inslee (D-WA): Will attend. He has concerns about banking and commerce. He 

. I 

would like to see the preservation Of the unitary thrift charter and has no position on the op-sub. 
He has no position on the ~aFalce pill. . 

I 
1 

Rep. Jail Schakowsky (D-/L): Likely to attend. Not too concerned about the different positions 
of the different stakeholders. How:ever, since the bill will allow large corporations to merge, how 
will financial modernization help tHe average consumer? 
, I 
Rep. Dennis Moore (D-KS):' Will attend. The Congressman does not have a position on 
financial modernization and will u~e the hearing as an educational tool. 

I . 
. I· 

Rep. Charlie Gonzalez·(D-TX): Will attend. Does not plan on asking any questions. No 
position on Lafalce bill or H.R. 10. 
· I 
Rep. Stephanie Tubbs Jones (D-df/): 

I 

Rep. Michael Capuano (D-MA): lIs co-sponsor ofLafalce bilI and appeared at press conference 
with Secretary Rubin, and Reps. Lafalce and Vento. He is not convinced that huge banks should 

i 
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I 

I 
have adva.ntages over smatter banks.~ Questions whether large banks can meet the credit needs of 
both small and diverse urban commtinities. 

i 
Rep. Bernard Sanders (l-V1): wmlnot attend. Staff indicated that he is supportive of the 
Lafalce bilI and the op-sub. 



I 
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, Notes o:n 2/11/99 Greenspan Testimony 
, I, ' 

IN GENERAL I 

'Greenspan emphasized the shbsidy issue as the key issue for opposing op subs' -- we 
should not emulate cross subsidization offinancial activities ofthe European universal 
,I ' 
bank. I" 

f 
Only one Member (Bentsen) grilled him on the ability ofbanks to transmit subsidies to 

I 

, affiliates as well as subsidiaries. 
, I 

Greenspan testified how important it was to have a bill, but later said (in response to a 
question from Mr. Sweeney~ freshman Republican) that he would prefer no bill rather than 

, have an op sub. I 
I 

, HR 10 would not diminish ~he Executive Branch's role. Greenspan repeatedly claimed 
, that our view about Execut"ve Branch diminution resultsfrom HR 10's elimination of 
, OCC's Part 5 rule (to auth6rize national bank subs doing activities not pennissible for 
;1 banks but related to bankin~), rather than wholesale diminution ofthe national bank 
charter. Ij , 

, Since Fed doesn't believe t~at DCC's Part 5 authority is valid anyway, and has barely been' 
hnpiemented, Fed doesn'tl)elieve HR 10 diminishes the Executive Branch role. 

, Greenspan also claims that OCC's share ofbanking assets rose from 55% to 58% since 
I 

: 1996, and the percentage of national banks (in terms of numbers) has risen, too, so the 
\., charter is doing fine. I 

F'ed would be willing to wo!rk with Treasury to satisfy our concerns about Executive 
Branch role, even at the expense ofFed power, except for the op sub. 

, ,I," 

This isn't an issue ofturf tQ the Fed: even ifFed were the sole regulator, it would still 
not authorize op subs because of the subsidy's effects on the allocation ofcapital. 

, I 
I 

LaFalct.~: 

I 
Emphasized Treasury compromise: no insurance underwriting, all of the safeguards and 
joint rulemaking on sub activities (and sole Fed rulemaking on merchant banking sub 
activities). I ' 

I 
Raised issue offoreign banks (18) authorized to have securities underwriting subs 

operating here -- and that t~e Fed, in approving these, cited similar safeguards to the 

Lafalce bill (capital deduc~ion, etc.). 


i 

I 
I 
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I 

I 
I 

I 
Greenspan countered that national treatment concerns forced the Fed to treat 
foreign universal banks as if they were bank holding companies, not banks. And as 
such, they could ope}ate "Section 20" securities subs in the U.S. I . 


" Fed would not adopt foreign universal bank model here -- bad for capital 
allocation; holding dompany approach is better. 

McCollum; I 

:Asked about Gramm's $IB hap on b~s having subs. , I, , 

Greenspan replied th~t the subsidy transmission would not be as great Gust as it is 
not for agency activities). White he does not like the $IB cutoff, he can't mount a 
strong attack on sub~idy grounds. But there .stiIJ would be a safety and soundness 
Issue. 

:Greenspan acknowledged tnat white he didn't make ~10 issue ofop sub safety and 
.' I ' . 

: soundness in past years, Fed, staffhave changed his mind, 

His primary safety aL soundness argument (repeated to McCoUum, Baker, and 
others) is that a sub ~an lose its capital very quickly in a financial crisis, 
endangering the bank. He repeatedly cited the First Options case in 1987, a sub of 
Continental -- a nati~)Oal bank -- which in the 1987 market crisis lost all its capital 
in a day. I 

. . ' Greenspan was not ~sked about how a 100% capital deduction would have 
changed that, but he: did argue that banks would never want their subs to fail 

, because ofthe harm ito their funding costs. .' 

, ; McCollum asked ifa holding company benefits from the subsidy. Greenspan replied that 
i the market value of the banK capitalizes the subsidy, thus raising the market value ofthe 
: holding company. But the ~ubsjdy spillover is better contained. ' 

Vento: 

i Asked about Edge Act (Ov~rseas) subs ofUS banks. 
. ,1 ' 

Greenspan respondeid that Edge Act subs replicate the foreign universal b~ 
approach in order rdr our banks to be on a level playing field. We want a level 
playing field here -- rhiCh would be achieved through the holding company 
approach, I 

: 'Asked about state bank (noh-Fed-member) subs authorized to do underwriting.' 

• Greenspan said ve~ little ofthat isdone by state bank subs. These are mostly 
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small banks. i 

I 
; Asked about all the safegua~ds that are in place for state bank subs currently (and subs 
under the Lafalce bill). I 

I 
I 

Greenspan said that .he could conceive of a situation where the op sub has so many 
restrictions that no bank would want it. He claims that banks originally supported 
the op subs because1they thought there would be a competitive advantage in it for 
them. (He was not~sked if bankers' current indifference is because the current op 
sub proposal denies/such a competitive advantage and has too many restrictions.) 

Roukema: 

Continues to oppose op sub. 

I 
I 

In a response to Bereuter ~uestion, Greenspan cited as evidence of a subsidy the 
, 	difference between the capital ratios of banks and unaffiliated nonbank finance companies 

having the same credit ratings. Because banks need lower capital ratios for the same 
I;redit rating, they benefit from a subsidy. 

I 

I 

He was not asked About an altemativ~ explanation: since a nonbank finance 
company generally/holds riskier loans than banks, it needs more capital in order to 
achieve the same credit rating as the bank to which it is compared. 
, 	 I 

R. Baker: 	 I 

Emphasized that the issue lis not about the appropnateness of banking firms engaged in 
I 	 . 

. newactiv~ties, .but just the; structure for housing them. Noted that he doesn't think that. 
structure IS as Important as regulatory competence. 

I 
Also emphasized that holding company structure has safety and soundness problems. 
Courts have ruled againstlFDIC in Bank ofNew England case, and FDIC has settled. 
FDIC was forced to reim~urse holding company investors for tapping the holding 
company's resources to minimize losses to the FDIC from the bank's failure. 

. I 	 . 
I 

Bentsen: 

Asked why can'tthe ban~ upstream a subsidy through dividends, using the funds to 
capitalize an affiliate? I 

Greenspan noted fhat most bank dividends go directly to holding'company 
shareholders and aebtholders, not to affiliates. He was not asked about haw that , 
might change as holding companies could expand their activities under HR 10. 

I' 

I 
, 

I 
I 
I 
I 
I 
I 

I 


! 
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Greenspan said that/the reasbn banks don't upstream funds is that this would 
reduce bank capital and raise its cost offunds. Downstreaming capital to a 
subsidiary is not the lsome, since the cost ofbankfunds is derived from the 
consolidated conditihn ofthe bank and its subs. 	 .. 

'. I 	 ' , 
:Bentsen then asked if the lower funding cost was not due to the fact that the bank 
ibtmefitted from having the it~vestment in the sub. 

i " 	 . 

Greenspan replied thlat banks don't want to transfer capital to affiliate because the 
banking organizatiorl would be more profitable if the bank kept the funds. 

' 
, ,I 

No one asked Greenspan if: (1) having the bank subsidiary keeps economic 
capital in the bank dnd better protects safety and soundness and the FDIC; and 
(2) having greater ebonomic capital in the bank reduces the value ofany subsidy , 
from the safety net. IStronger bmiks with more economic capita/and less leverage 
benefit less from a Jubsidy than weaker banks with less capital and more 

I 
leverage. : 

I 

BacchI;lS.~ 

, 
;Asked, if Treasury and the Fed hadalways disagreed. 
ii' 

Greenspan replied tliat prior to two years ago, Treasury preferred the holding 
company approach. I(No one asked about thf! presence or lack ofcapital and 
other safeguards in earlier proposals.) , i I . , 

Toomey (freshman Republican): I 
'I 

: Asked how will catastrophi910sses ip op subs affect,banks more adversely than 
i catastrophic losses in an affiliate? 	 ..i· 

; . 	 Greenspan replied tJat sub losses are reflected in the bank's books under , 
consolidated accoun~ting rules. And it's more than just a financial reporting issue, 
but goes to the ques~ion ofJegal ownership. ,Ifthere were limited liability on the 
bank's part, and the Ibank could cut off funds, this would not be a problem. And 
banks won't let thei~ subs fail ifit means a higher cost offunds. . , I 	

I ' 
No, one brought up ~hat banks have limited/iability for their subs; that once a sub 
with negative net wdrth is sold or closed the bank's GAAP capital would rise; that 
consolidated accouf,ting would give holding companies the same alleged 
incentive to prop up; troubled subs or affiliaies; and that our safeguards prevent 
the bank from doing so. 

• I 

NON-OJ;) SUB QUESTIONS: 
i 

\ 



I (~ l ... 

\ 

Banking and Com.n1erce views (sevbral questions) 

Concentration ofEconomic Power (Sanders and others) 

Know Your Customer proposed regulation 

Preemption ofstate insurance authority (1 question)


I 
, I 

! , 
\ 

I 

I 
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ExecS to Congress: '~end Fences, Enact Reforms 

• By DEAN ANASON I ­

. , 

WASHINGTON -- Exasperated bT political obstades. 
leading accutives urged ~n~ on Wedncscia>: to:cnact 
financial reform nolir by spmnmg off controY'Cl'llial ~ 
such u the regulatory turf war. . ' . 

-If 6crcdy competitive financial firms can set ~e our 
parochial interestS. arid ichine consensus. surely ow: gov­
ernment agendes ail do the same,- David H. Kaminsky, 
dWrman and chid executive of Merrill Lynch & Co.I, told 
the House Banking c.:Ommittee. : . 

He and other witil1esses tatificd that U.s. compames\ will &ll behind intet.national competitors if the !rea.sury 
Ocpa.rtment and Fed..cral R.cserveBoard do not coDilPro­
'mise OD which will oversee the new powers, ~ded 

I 
I. 

banks by the legislation'. 
·We ought not to keep our best 

teams off the field because we 
Cannot agree on our referees," 
said Michael E. Patterson, vice 
chairman of J.P. Morgan & Co. 

As if on cue, Treasury Secre­
tary Egbert E Rubin endorsed a 
compromise that would let his 
staff supervise bank subsidiaries 
that underwrite securities and 
conduct merchant banking activ­
ities. Insurance underwriting and 
real estate development would be 
limited to holding companies 
units regulated by the Fed. 

The Clinton administration 
threatened to veto financial 
reform last year because it did 
not give banks full financial pow­
ers, but, Mr. Rubin said, "We were 
prepared to give up the insurance 
as part of the, effort" to get legis­
lation enacted. 

The Fed, however, remains 
unsatisfied, according to Rep. 
John LaFalce, House Banking's 
ranking Democrat and lead 
author of the legislation backed 
by Mr. Rubin. Co-sponsors 
include fC]low Democrat Bruce F. 
Vento of Minnesota and Rcpubli­
can Richard H. Baker of 
Louisiana. 

Rep. LaFalce touted his 161­
page plan as a "streamlined" alter- . 
natM to committee chairman Jim 
Leach's 317-page bill. Both bills 
would permit banking, insurance, 
and sccwitics firms to own each 
other. 
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But the LaFalce plan would let 
financial holding companies 
derive 15%' of annual revenue 
from commerdal activities. It 
also preserves current law on uni­
tary thrift holding companies, 
and creates consumer protections 
for sales of inveStment and insur­
ance products. . 

Banks that ;atIiliate with insur­
ance or securities entities would 
need a "satisfactory" or better 
Community Reinvestment Act 
rating. Under t.heLaFala: plan. 
holding compailies could face 
divestiture if their ratings slip 
below "satisfactory." 

Although Rep. LaFalce said he 
hoped that his bill could be 
merged into Rep. Leach's, their 

opposing pos~tions on mixing 
banking and commerce could 
divide lawmakers and indl,lStry 
factions. Even Mr. Rubin c:xpliddy 
withheld his support Oil this issue . 
because of "seri()us concerns" iabout its econorhlc consequences. 
. Industry witner.ses said they I 

\ 

would still support the bill even if 1it bars holding companies from 
owning commercial businesses 
but would prefer the option of at 
least limited nonfiJlanciaJ activi­
ties. 

, 

"The distinctions between 
finandal services and commerce 
grow fuzzier every day, particu­
larly in the area of electronic 
commerce," said John B. McCoy, 
president and chief executive of 
Bank One Corp. For example. he 
said. the ban might prevent banks 
from offering Web sites l.inkiJJg 
customers to commc:rdal sites. 

Aetna Inc. presidc,nt and chief 
executive Richard 1. Huber" 
added that forays into CO!l'Ul1CJ'­

cial activities· would be limited 
because shareholders demand 
that' public companies stick to 
their core businesses. . 

Rep. Leach called the LaFalce 
proposal "a constructive addition 
to the policy dialogue" and 
seemed willing to compromise 
on some issues inducting powers 
for bank operating subsidiaries. 

The Iowa Republican even sug­

ing and commerce question. His 
.bill already would let holding 
companies sell future products 
that are -financial .in nature or 
incidental thereto" and expanding 
that definition could draw in 
more activities by including "com­
plementary'" products, he said. 

Defending current law, which 
.allows nonfinancial companies to 
own a lingle thrift. Rep. lafalce 
said that -modernization is about 
moving forward. not twog 
authority away from existing 
institutions." 

But bank industry officials said 
they will not support a bill that 
does not damp down on COm­
mercial ownership of thrifts. 

"'We believe congressional 
action to stop further ownership 
of b~g institutions by com­
mercial firms. is critical," said R. 
Scott Jones, president of the 

. American Bankers Association 
and chairman of Goodhue Coun­
ty National Bank, Red Wing,
Minn. . <> 

gested acompromise on the bank~ r 
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Treasury, Fed 

Move (Closer 

On'Bank Bill 

Rubin Offers DJmpromise 

On Overhaul ofSeroice3 

By K..uauiN DAY 
lf4liunpm Pon Stt:ifflfl,ikr 

Treasury Secretar, Robert E. Rubiu yeIler­

day offered a compromise to the Federal 


.	Reserve Board on legislation to revamp regu1a­
tion ol banking. eeotrit:ies and iDsunmoe, a 
move that industry offtciaJs bailed as a big step I , . . 	toward removing a ke:\, obstacle that beJped blI 
a bank overhaul biIllai:t year. I 

The Treasury aDd the Fed-the two main 

federal ban1c regu.I.atoi&-bave been at ~. 

beads over whicb igeocy will be the primary 

federal bank regulate!%'. if reform IegiaIatioo 

passes. : . 

Rubin signaled the Treasury's W11HngDess to 
cOmpUnLie by 8aymg the agency eudoraes I 

IIoe'V'er3.I provisions ola trill introduced ySerday I 

by Rep. John J. LaF.\k:e of New York. the 
I 
I 

ranking Democrat. otl the House Banking I 
Committee. 

8Pecific;any. Rubin backed language allowing 

banks to oller CIl.'Itome'rta variety of fiDm:iaJ 

8er'Vices. including, eeatrities underwriting. 

through subsidiaries. Tbe Treasury would c0n­

tinue to regulate most bank subsidiaries. 


But, in an apparent bow to the Fed. the 

lafalce provisioo would DOt allow banks to 

undenrrite insurana: or eeJI real estate through 

a subsidiary. Instead. the bill requires a bank to 


.cooduc:t those adiritii~ through a holding 

company. The Fed, regulates bmk boktiDg. 

~ . 


,thinlt this proposal is aomethiDg Cooereas 

wiD look at as a re.a.sooable amplOmise,-lIid 

Ed yingting. chie! lobbtist for the 0lIJlI.'JlIerCi 

banking industry. . 

II'M'......_IOSI 

T....,,5Icnarr....L......... 1Iaing 
.... nt'S....................... 

\ 
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Congress Re~ews Debate 
/' 

on Refonning· 
'Banking Laips, but Hurdles Remain .' 

By MiCH.AEL ~ cial1el'ViceS firms expressed broad support 
St4J/.Rqortf1' o/THZ WALl,. &riu.:n 10'UUl..u. for Mr, LeadI', bill. wbldl mirrors last 
WA.SHINGTON-Con~ Is back. and year's Senate m"Skm., aDd urged ())ogress 

so is finaDclaJ-senices reform. ' '10take swUtactiOD. "TbeoutstaDdinglssUes 
Debate on the evergreen tssue kicked 

off wtth the fiI1t of three daYs of bearings, 
on a bill. sponsored by House Banking and 
Financial Sm1ees Chainnan Jim Leach 
(R., Iowa). to update Depresslon-era laws. 
There are two other competing measures: 
one Introducecfyestet\ .J byia Democratic 
committee member and a senate proposal 
that Is sUlI being crafted. , : . . 

Proponents bave failed to get ameasure 
through Congress for the past 20 years. and ... 
there is no certainty that ttiis will be the 
year for reform. Old stumbling blocks ~ 
main: regulation of the new; financlal SIl­
permar'kets. adequate eo~er safe­
guards and mWng of eommerclaJ and fl· 
nancial enterprises. In addition, the Jegls. 
.Iation faces a new crop of lawmakers-and 
a new Senate Banking Committee chair­
man, Pbll Gramm. wbo J~ year elfe(­
tively torpedoed a promising compromise 
on financia.l1ervices reform.iAlso. power­
ful bank lobbies are si~g that they 
could Withdraw support unless they get 
Umlts on c:ommerclaI eomp8.nles buying 
thrift 1nstitut10ns. i 

Lawmakers last year were close to ap­
proving an overhaul bill. In May. the 
House passed Its own bill; as the Senate 
version neared a vote. key Iobbles­
bankers. Insurers and brokerage firms-
agreed on a compromise. It iwouJd have 
legally saneUoned the ereation of c:ongIom· 
erates acting as bUge f1nan~ iupermar·
leets, offering c:onsumer-banldng accounts. 
Investment services and insurance.· 

But Senate approval was S~led by Mr. 
Gramm's last·minute maneu}'ertng. The 
Texas Republlc:an objected tliat the mea­
sure amounted to the government's telllng 
banks how to lend money. by e~ending the 

are few and resotvable." DaYkl Komansky. 
d::\aInDan aDd cbI.ef uecutive of· MenW 
Lyneh Ir Co.. said in tesUmon:y yesterday. 

"UDllke years past. when legislaU,e ef· 
forts deadlocked due to interlndustry tur1 
fights aimed at forestaWng eompeUUon, 
there Is no disagreement In the lDdustty" 
over Mr. Leach's proposal. he said. 

Even as business rallied around the 
Leach bID, U.~. Treasury secretary Robert 
Rubin endorsed most provlsions in a rival 
bill introduced by Rep. John LaFalce (D., 
N.Y.) the banIDng commlttee's ranking 
Democrat. "It's a very slgnWeant. very 
eonstructive effort" for, fjnanclaJ modern­
l1ation, Mr. Rubin saId. . 

One of the' biggest imped1meDts to ft· 
nandaHervices reforin has been the 
White House, which bas opposed most pro­
posals over worries they w9UId dimJnl.sb 
the Treastuy Department's regulatory au· 
thartty. The LaFalce bID retains Treasury 
oversight of most of the new ftnaDclaJ su- . 
permariets. 

The Federal Reserve. wblch would be 
the prime overseer of DeWnnandaker­
vices eonglomerates, opposes sharing 
oversight Wlder the LaFalce btu. Both Fed 
Cbairma.n Alan Greenspan and Mr. Rubin 
are scheduled to testlJy at this week'lIhear­
tngs. 

Even If a btu gets through the House 
this session, its fate In the Senate Isn't 
clear. Last month, Sen. Gramm set an am­
bttioU$ target of ge_ an overbaul bID 
out of hls committee by the end of Febru- ­
ary. But he sUlI hasn't put aproposaI on the 
table, and he bas alienated eommlttee De­
mocrats by moving forward on a draft 
without t.be1r Input. . 

Proponents are worried that Sen. 
Community Reinvestment Act to financial-Gramm will bloclt important consumer 
services ,firms. Under the ac:t~ banks are safeguards. espeda1Iy the extension of the 
required to make loans to loW-income ar· Community Reinvestment Act. He also 
eas. I . supports financlaJ conglomerates owning 

Still, last year's progress bas inspired commereial companies. wbieh key Democ­
some optimiSm. Leaders of toP, U.S. finan- rats fierc:elyoppcise. 

i 
I 

I 

, 
\ 
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SUBJECT: 	 Options for 1'.dministration's Financial Privacy Initiative 

i 

Attached is an options paper we have developed in consultation with NEC and OMB staff. NEC 
hopes to present the paper to principals in the next few weeks. 

We would like your impressions of the draft. You also may find it useful background for your 
upcoming discussions with Represfntative Markey. " . 

ATTACHMENT 



! 
. I 

I 
I 
! 

DRAFT !FOR DISCUSSION PURPOSES ONLY 
I 
I 
I 

OPti~ns Paper for Privacy Initiative 
! 

I. INTRODUCTION 
I 

I 
Last year's financial services legislation included important provisions to protect the privacy of 
sensitive consumer financial inforrrlation. For the first time, consumers will receive notice about 
companie:s' policies for sharing inf6tmation with affiliates and third parties, and have the right to·· 
"opt out" of having their informatidn shared with third parties for marketing and other purposes. ' 
However,. the President promised at the signing cermemony, and again in the State of the Union, 
to d0 more In t IS area. ' .'h' 	 I 

Set forth below is a proposed legiSlktive package on financial privacy. For issues considered 
particularly difficult or important, options and pros and cons are included. We recorrimend that 
the package include four new majot types ofprotections. 

• 	 Customer choice about informa~ion sharing within a financial corporate family; 

• 	 Customer access to financial information; . . . 
• . Prohibition on discrimination bt financial firms based on medical information; and 

• 	 Elimination of an exception in S. 900 that allows smaller banks to engage in joint marketing 
agreements for·financial products without provding customer choice. . .' . . 

, 

The proposals also includes some rrijnor improvements to S. 900, dra~ng on lessons learned 
through the rulemaking process, and provisions to address privacy problems posed by changes in 
the treatment of bankruptcy data. Apotential proposal to repeal an existing preemption of state 
privacy law is also discussed, I 

j 
SPECIFlC PROPOSALS FOR THE INITIATIVE 

I 

1. Offer Consumers Choice Rega~ding Information Sharing Among Affiliates. Consumers 
currently have,only limited control over the transfer of their financial information outside the 
institutions that collecLit. S. 900 gives them the ability to opt out of information sharing with 
third parties for marketing and other purposes. However, firms are only required to provide 
consumers with a notice that they ~ill share information with affiliated companies - they are not 
required to offer a choice to opt outl Consumers should have the ability to decide whether such 
transfers offer them sufficient bene~ts, or if they feel that they involve too great a sacrifice of 
personal privacy. On the other hand, we should avoid unnecessarily raising costs for consumers 
or increasing risk for financial insti~ltions. . 

I 

a. Information covered by propo~al. Regardless of which structure is chosen, we recommend 
that the olPt out requirement have the following general coverage: 

I . 

I 

Customer choice reguired for: i 



i 

I 
i 
I 
"I 

i 
• 	 Any informatiori sharing for a marketing purpose. Marketing without customer 

consent is the core consamer privacy concern atthe moment, and the source of most, 
complaints. The legislation would build on voluntary steps taken by industry leaders, 
which give consumers ~c~ opportunity to block marketing by phone, mail ore-maiL 

i 
• 	 Information sharing about where a customer earns her money or spends hislher 

money. The legislation fould prevent a company from denying credit or other 
financial services based ;on the customer's lifestyle. Many institutions will soon have 
the technological capability to construct detailed "profiles" of consumers that detail 
all oftheir income and sbending patterns, and that can be used for highly 
individualized marketing efforts. This concern parallels that of "profiling" on the. 
Internet. i . 

Customer choice not reguired for: 

I 
• Sharing for law enforceinent, data processing and similar purposes, as in S.900. 
• Assuming that customer's are granted full access rights (see below), sharing of, 

account balances and pa~ment history for risk management or customer service . 
purposes":' e.g., allowing a credit card company considering a credit limit increase to 
consider that the custom'er has just defaulted on a small business loan, or allowing a· 
bank to mail consolidatdd account statements. This is consistent with an existing 
S.900 exception"and w~s supported in US Gensler's testimony. 	 .. 

I 
b. 	 Strudure of proposal. This re1sult can be achieved thr~ugh either of two structures: a· 

general consumer right to opt o~t, with a series ofexceptions (the S. '900 approach); or a' 
specific consumer right to opt 06t of particularly troubling information sharing, with 
finaneial affiliates otherwise pe~nitted to share information. 

I . 
I 

Option 1: General choice subject to S. 900-like exceptions 
I 


Pros: I" . 

• 	 Builds on an existing template, and therefore is easier to understand and present. 

I 

• Sounds more restrictive than alternative, and will thus be favored by consumer groups. 
I 

Cons: 	 ! 
I 

• 	 Ramifications for the financial industry are difficult to predict. Although this was the 
aIlproach for third-party sal~s in S.900, the third-party issue is simpler, since sales to third 
parties are generally only fot marketing purposes. Affiliate sharing can have many other 
purposes, and our exception~ may not capture all of the legitimate ones. 

• 	 Would be less favored by inhustry. 
I ., 
I 

··Opti(Jn 2: Generally permit sharing subject to specific restrictions. 

Pros: 



• 	 Would likely allow financial institutions to provide greater levels of service to customers 
thxough devices such as integrated customer call centers, and allow institutions to deny 
extensions of credit and other services to high-risk customers. , . 

• 	 Is more permissive than the general ban with exceptions, and will thus be favored by 
industry. ! 

Cons: 

I 
Introduces a new template tqat doesn't match S. 900, which may be more confusing to • 
consumers and be more burdensome to institutions. Would allow significant amounts of 

information to be shared am~'ng affiliates without consent, raising concerns about 

possible discrimination against particular customers. 

Would be less favored by cohsumer and privacy advocates. 
• 	

I 

c. 	 Opt Olilt versus Opt In ! 
I 

In previous testimony and st~tements, the Administration has favored "opt-out" choice 
rather than "opt in" choice, though l1reasury testimony has said we would consider opt-in for 
particularly sensitive data such as mi~dical information. Under opt-out, if the customer takes no 

I 	 . 

action, information sharing proceeds; under opt-in, an institution may not share information 
unless the customer affirmatively permits it to do so. 

, 
i 

• 	 Financial services firms strongly:oppose opt-in because they believe that most customers are 
indifferent and would not opt eitJler way: thus, an opt-out restriction would generally allow 
them to continue sharing inform~ition for this class of consumers. 

. 	 ! 

• Consumer groups want consumers' information protected unless the consumer affirmatively , 	 . 
says otherwi~e. One could also ~irgue that opt-in choice would give financial firms a greater 
incentive to educate customers a~out uses oftheir data, so as to entice them to opt in. 

We discussed this issue with the HOllse Commerce Committee Democratic staff (Markey, 
Dingell). Although they continue to tfavor opt-in, they suggested that they would not oppose an 
Administration proposal for opt-out (assuming other elements ofthe proposal were satisfactory). 

. 	 I 

I 


There are several possible permutations here: 
I 
I 

Option l--Opt-out for infoffi1ation ~haring among both affiliates and third parties. 
I 

Option 2--0pt-in for affiliates and trird parties. 
\ 

, Option 3-.:.opt-out for affiliates and;opt-in for third parties. (In other words, fewer restrictions 
on sharing more likely to benefit the consumer.) This approach would favor large banks over 
small banks. \ 

I 
! ,, 



Option 4-0pt-out, except for particularly troubling types of information sharing. Sharing for 
marketing purposes and/or sharing: of customer purchasing practices for purposes of profiling 
would require opt-in. I 

! 	 . 
1 

For a more detailed explanation of the alternatives, see the attached matrix chart. 
i 
i 

We recommend Option I 
! 

2. Imprt:"ve Consumers' Ability to!Access and Corre.ct Financial Information. Consumer 
groups and the EU have pushed us tt) grant consumers an unequivocal right of access to their 
financial information. In practice, cbnsumers already have this right financial firms are legally 
required to provide monthly account statements and make corrections where appropriate; . 
financial firms routinely honor requ~sts for copies of historical records. 

I 
j 

We propose to make the right of ac~ess more plain by explicitly providing consumers the right to 
access personal financial informatioh that institutions collect about them, and to have that , 
information corrected if it is inaCCUGlte or incomplete. The customer would have to cover the 
reasonable cost of the search, and thc!re wouldbe an exception for proprietary information such 
as credit scoring models. 

I 
3. 	 Prevent Discrimination in Fina"cial Services Based on Shared Medical Information. The., 

. proposal will prohibit discrimination in the provision of financial services based.on medical 
information that a financial institution gathers from its affiliates. The proposal will state that a ' 
bank holding company or subsidia~ may not, in deciding whether to provide a financial product 
or service, obtain or consider medical information obtained from an affiliate, unless it obtains 
and evaluates the same medical infohnation about every applicant for that product or service. 
Thus a COflsumer will not be placed 11t a disadvantage solely because he or she has a relationship 
with an affiliate of the financial insti'tution. The proposal will be consistent with rules being 
finalized in the medical privacy aren~. 

. 	 I 
By phrasing the proposal in terms of credit discrimination, we hope to make clear that we are not 
r~visiting the larger issue of medical.privacy, but rather looking at the issue only in the financial 
context. That said, we would craft tl~e proposal broadly, so that the lender could not even receive 
medical information. The Markey st'affpointed out that if the standard were only that the lender 
couldn't base a denial on medical intormation, the lender could simply provide a pretext for the 
denial, and the consumer would hav~ little means of proving the lender wrong. 

I 

Issues for Decision 	 . 
I 
1 

Should! mMical privacy protection~ be included in a financial privacy legislative package? 

Pro: 	 I, 
• 	 Will likely be one of the most popular parts of the proposal, as consumers particularly fear 


misuse ofmedical data. : 

• 	 Helps to close a genuine loophol~ in existing law. 

, . 
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Would please Hill Democrats life Rep. LaFalce, who acceded to Administration wishes that • 
medical privacy be dropped froITt S.900, but have suffered for it politically. 

I 	 . 
Con: 	 , I 

• 	 HHS may continue to have conterns about how and whether to include the medical 

provisions in this proposal. I 


• 	 Could lessen momentum for bro,ader changes on medical privacy. 

4. Remove Joint Marketing Exemption. The third-party opt-out provisions of S. 900 provide 
an exemption for finanCial institutiohs that join forces in "joint marketing agreements" for 
purposes of marketing financial products and other services through third party marketers~ This 

I 

exception was intended to provide small banks and other small financial institutions with the 
I 

opportunity to take advantage of infSlrmation-sharing opportunities they may miss out·on because 
they are not large enough to engage ~n broad affiliations with other types of financial firms. If 
inter-affiliate information sharing will now be covered by an opt-out, there appears to be little 
justification for retention ofthe exemption. We may wish to consider, however, whether: some 
alternative: relief for small banks is ~ppropriate or politically desirable. ..' . 

. 1 
I 

I 
5. 	 State Preemption. I 
The financ:ial services industry's greatest concerns about privacy restrictions currently. focus on 
the States. They are concerned not ~nly about strict regulation, but also inconsistent regulation 
- the possibility that a nationally active bank would have to process data undcr 50 differentstate 
regimes. Ifadditional federal privacy protections are ever adopted, industry will dep:1and state 
preemption. Hill Democrats and consumer groups generally recognize that this is the deal that 
will happen. I 	 . 

A Sarbanes amendment to S.900 provided that nothing in that law shall preempt state privacy 
laws that go further. However, a separate law, the Fair Credit Reporting Act, contains an explicit 
preemption of state regulation of in~)rmation sharing within a "corporate family" - i.e., affiliate 
sharing LlI1til 2004. Although we b¢lieve the best' reading of S. 900 is that it leaves the FCRA 
preemption unaffected, some in the j}nancial services industry have argued the opposite. 

I 
I 

The FCRA preemption is not as significant as it may first appear. It does not prevent states from 
acting on access or third party marketing. Even for affiliate sharing, there may be ways to avoid 
it. And states can still enact affiliate :sharing restrictions, provided they do not take affect until 
2004 (which may from a policy point of view be a good thing, given the time needed for firms to 
reprogram their systems). I 

Should we repeal the provision in the FCRA that prohibits state restrictions on affiliate­
. sharing ulilti12004? I 

i 



Pros: 

• 	 Will l)e lauded by the consumer; groups. 
• 	 Allowing stricter state laws is consistent with our position in medical privacy, where HHS 

. recommendations support allo~ing states to provide additional protections. 
. 	 ! 

I 
Cons: 	 I 

! 
I 

• 	Questionable on policy grounds'. 

• 	 Serves as an admission that Sarbanes erred in drafting his amendment, when that is not the 
current impression . 

•. 	May make the entire proposal upac~eptable to the financial services industry. 

! 

B. 	 Othelr Proposals 

I. Prevent Abuses ofBankruptcy 'Trustees Financial Information Databases. Bankruptcy 
trustees collect and hold a great deal of sensitive financial information regarding those with 
whom tht:y have trustee relationship,. Much of this information is required to be made public by 
law, in court records and elsewhere; to assist interested parties in pursuit oflegitimate.claims . 
against d(:btors in bankruptcy proce;edings. We have received indications that some bankruptcy 
trustees are preparing to aggregate ~.nd sell this information to third parties. The sale ·of this 
information to institutions without ~ direct, legitimate interest in a particular bankruptcy claim 
could have a substantial negative impact on an individual's future ability to obtain credit; and 
open the door to abuses. The initiafive would restrict the dissemination and use of this sensitive 

II'wormatIon.. 	 ! 

I 	 . 
2 •. Prohibit Denials ofService to C,llstomers Who Opt Out. The initiative will bar financial 
institutions from denying products or services to a customer solely on the basis of that 
customer's decision to opt out of some type of information sharing. 

I 
I 

3. 	 Make Financial Institutions Rekponsible for Misrepresentations of Their Privacy Policie.f. 
The initiative will clarify that an institution will be considered in violation of the law and subject 
to sanctions if it fails to honor any aspect of in its stated privacy policy as disclosed to consumers 
under S. 900, whether or not that p~icular aspect of the privacy policy is required by S. 900 or 
any other federal law. ! 

I 
I 

4. 	 Ensure That Consumers Can Use Privacy Policy Notices for Comparison Shopping. 
Clarify that privacy notices must b9 provided to individuals upon request, and as part of any 
application for a financial service, to enable consumers to make informed decisions based on 
comparisons of those policies befort thc time a customer relationship has been established. The 

I 
I,, 



I ,,, 
. I 

GLBA is unclear as to the timing o~ initial notices, and does not mandate that they be included 
with application materials. I 

5. Clarify the Definition ofNon-p'ublic Personal Information. The initiative will clarify that 
all information collected by an institution in connection with the provision of a financial product 
or service, including Social Security numbers, is to be covered by notice and opt-out 
requirements for both affiliate and third-party information sharing. 

I 

6. Ensure That Secondary Marketl.lnstitutions Cannot Transfer Sensitive Data. The initiative 
will furth(~r clarify that if institution~; such as Fannie Mae and Freddie Mac disclose any 
nonpublic personal information, or ~ny information derived from nonpublic personal 
information, to any party for marketing purposes, they are subject to notice and opt out 
provisions. I 

7. Provid,(! Better Enforcementfor ?retext Calling. S. 900 prohibits the practi<?e of "pretext 
calling," the obtaining ofinformatiop about individuals through the use of false statements,and 
other deceptive tactics, and authorizes criminal penalties for offenders. The law currently grants 
enforcement authority only to the F~'C for pretext calling violations, and the President's initiative 
will extend enforcement authority to; state attorneys general. 

8. Close Loophole in Re-Use Provisfon. The re-use provi~ion in S. 900 is supposed to hold a 
recipient company to the same standflIds as the company that transfers the data. A drafting error 
appears, however, to allow a 100pho1.e if a company first transfers the data to an affiliate. The 
data might then be transferable with(~ut the re-use restrictions. We would propose to nx the 
looph()le. . ! . 

i 

I 



',' 

I 
i 

APPENOIX A -- BACKGROUND ON FINANCIAL PRlVACY 

! 
Advances in information technology now enable financial companies to collect more information 
on individuals, and to use that information in much more sophisticated ways, than ever before. 
Sales and transfers of vast amounts ~)f consumer information are now commonplace for purposes 
ranging from product marketing to credit evaluation. Consolidation of a broad range of 
financial services activities in singl~ entities; permitted by the passage of major financial services 
legislation last year, will give these 11rms still greater knowledge of individuals' investment 
choices, product purchases, and other information. Consumer and privacy advocates are . 
concerned that some information tra'ditionally seen as "private" maybe used to discriminate 
against individuals in the provision ~)f financial services, or expand the use of invasive marketing 
techniques. i 

I 
I 

Financial information sharing can benefit consumers in terms of lower costs and more efficient 
customer service. Financial service~ firms report that customers frequently complain when their 
information is not shared within the:organization - e.g., when a bank bounces a check from a 
long-time customer with a good credit history, or when a credit card limit increase is denied to a 
customer with substantial holdings a't an affiliated private bank or securities broker. Information' 
sharing can be an important compo~ent ofhigh-tech relationship banking: the ability to answer 
all ofa customer's inquiries on a single call. It may also allow firms to reduce risks, such as by 
allowing them to deny additional credit card balances to a customer who has just defaulted·on·a 
small business loan extended by a bank affiliate. 

I . 
! 

1. Privacy Provisions in the Granul:r-Leach-Bli/ey Act 
I 
i . 

The GLBA greatly expanded privacy protections for personal financial information. The privacy 
issue was introduced relatively late in the debate over the bill, and the leading proponents of 
greater protections included Rep. M,~key, and Senators Shelby, Bryan, and Sarbanes. The 
President's May event highlighted pnvacy issues, and public concern accelerated after 
revelations of privacy abuses byu.sl Bancorp last summer. 

Major PnlVisions 

I, The GLBA requires a financial in~titution to provide NOTICE to all prospective customers 
regarding its information sharing practices, so that individual,S can make informed choices about 

. priv.acy policies. Regular customers :with ongoing relationships, such as a loan or insurance 
policy, Will also get the policy notice: every year. ' 

I 
i 

• Notice covers sharing with both third parties and aff!Jiates. 
I 

I ' 


2. Consumers may OPT-OUT of information sharing with third parties. There are exceptions 
. for transaction processing and m¥keting "joint agreements," which were billed as a way to 
level the playing field for sma1l1ip11s that do not have affiliates: A consumer may exercise 
the opt-out right at any time. 



• 	 The joint marketing agreementsimay be used only to market financial products, must be fully 
disclosed to consumers, and arel~;ubject to mandatory confidentiality agreements. 

I 

• 	 There is no opt-out for sharing qfinformation among affiliates - notice only. 
I 

3. 	 Limits on REUSE - third-party hocessors who receive data may not re-sell that data without 
providing notice and opt-out, ju~t as a financial institution would. 

I 
I 

4. 	 Sharing of ACCOUNT NUMB~RS for marketing purposes is prohibited. 
I 

I 
5. 	 The law makes PRETEXT CALLING, the practice of obtaining information via telephone 

. I 

under false pretenses, afederal crime.' 	 . 
i 
I 

2. 	 Presidential Statements on Fina'ncial Privacy 
I 

I 
In his signing statement for the GLBA last November, the President stated: 

I 	 . 

. i 
"The bill I signed today also does, d,s Congressman Leach says, take significant steps to protect 
the privacy ofour financial transactions. It will give consumers, for the very first time, the right· 
to know iftheir financial institution intends to share their financial data, and the right to stop 
private ,information from being shari?d with outside institutions ... But as others have said here, I 
do not belleve that the privacy protel~tions go far enough. ... Without restraining the economic 

I 

potential ofnew business arrangeme:nts, I want to make sure every family has meaningful 
choices about how their personal information will be shared within corporate conglomerates. 
We can't allow new opportunities to 'erode old andfundamental rights. " 

I 

The President echoed these comments in his State of the Union address in January:
I 

I 
"We've ... taken the first steps to protect the privacy ofhank and credit card records and other 

financial statements. Sf?on I will sen'f legislation to you to finish that job. " 
, 

3. 	 Views 01Other Interested Partie,~ on Financia/Privacy
I 

Rep. Markey/Senator Shelby. Markey and Shelby formed an unlikely left-right alliance over 
privacy issues in the S. 900 conferente, and are still working together on the issue. Last year 
they introduced the "Consumers' Ridht to Financial Privacy Act," which provides notice and 
opt-in for all information sharing, requires institutions to give consumers access to all 
information about them, and prohibits institutions from denying services to customers that opt 
out of information sharing. I 

Upon passage oflast year's bill, Markey said, "The White House really pulled the rug outfrom 
under consumers by agreeing to weak privacy protections in the banking bill." Shelby's 
comments were similarly negative, a.Ad there are no indications that either will back away from 
their public: stands. Indeed, the two r~cently founded a bipartisan, bicameral "Congressional 
Privacy Caucus" to push their legisla~ion. Shelby has a few Republican allies in this effort, 
including Rep. Joe Barton (TX). I 



" 

Other D(!mocrats. Minority Leadier Daschle announced the fonnation of another privacy 

group, th(~ Senate Democratic Priv~cy Task Force, Fcbruary 9. The group is chaired by Sen. 


I 

Leahy, and is designed to be more Of an educational effort than a legislative task force. Leading 
pro-privacy Dcmo~rats in the Senat¢ include Bryan, Sarbanes, and Leahy. Bryan is the most 
vocal of these, and is the sole co-sponsor of the Shelby bill.' Sarbanes has introduced privacy 

I 

legislation before, but has been hesitant about pressing the issue - his interest is significantly 

staff-drivlen. House pro-privacy Democrats include Dingell, Waxman, and Hinchey. 


I 

Senator Gramm. Gramm strOngl~ opposes Congressional efforts to legislate privacy policy. 
He opposed the provisions in S. 90q, and in a February 3 interview said, "This is an issue that is 
being driven by polls andpolitics. I am not going to let the Information Age be killed oj/before 
it is ever born." Gramm has the support of all of his Committee Republicans except-Shelby on 
the issue. i 

*****.**~'******** 

I 
Industry" Financial services firms have generally opposed legislative privacy protections, and 

, fought to dilute the provisions contained in the GLBA. They can be expected to oppo~e any new 
priva~y bill. However, two factors flay make them more amenable to legislation than they hav~ . 
beenm the past. : 

,. Thirty or more states may consider financial privacy legislation this year. The prospect of 
having to comply with 50 different state requirements is far more daunting to most firms than 
a federal rule, and many may be: willing to trade tougher federal protections for preemption 
of state laws. : . " 

• 	 Some major finns are already pJoviding at least notice and opt-out for affiliate marketing 

already (Citigroup under an agreement with the Federal Reserve, Chase Manhattan under a 

settlernent with the New York ~ttomey General, Washington Mutual and other Washington 

State thrifts voluntarily). They ~lay thus be able to accept a federal rule that codifies 

practices similar to those they al~'eady have in place. 


I 
i 

ConsumerlPrivacy Advocacy Groups. Advocates generaily favor much stronger privacy 

protections, and complained loudly that the GLBA provisions did not go far enough. The 

Treasury :md the White House were; accused by some of settling for too little. Their strongest 

criticisms focused on the omission Of affiliate restrictions, the exception for joint marketing 

agreements, and the failure to grant bonsumers a right of access. 


I 

I 
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THE DEPUTY ~ECRETARY OF THE TREASURY '. 

WASHINGTON 

i 
S~ptember 29, 1993 

MEMORANDUM FOR BUREAU HE~DS 

FROM: Deputy se~retary Aitrna~ 
SUBJECT:: Government Performance and Results Act 

i 
The PrElsident recently I signed the Government Performance and 
Results Act (GPRA) of 1993 into law. As the President noted in his 
remarks upon signing t~e Bill, "It requires the formulatioh of 
strategic plans, of setting yearly goals and targets for every 
program; of measuring cind reporting how well programs actually 
perform compared to Ithe' targets set for them, and more 
accountability for achi~ving results." 

, ! 

I 
The Administration iSI quite interested in ensuring proper 
implementation of GPRA.! The President will be discussing the Act 
on an upcoming, Cabinet meeting. In addition, GPRA will be 
discuss~d at a Deputy S~cretaries meeting and at an agency Chiefs 
of Staff meeting. It ha~ also been the subject of special meetings 
of the President I s Coun:cil on Management Improvement (PCMI), the 
pr~sidE!nt I s Council on! Integrity and Efficiency (PCIE) and the 
Chief Financial Officer~, Council. ' 

I 
Treasury' has accepted an in~itation to participate on an 
Interagency Working G~oup which will assist the Office of 
Management and Budget (OMB) with the implementation of this Act. 

I want you to know thaJ Treasury is well positioned to implement 
this IElgislation. The ~epartment has done much work on performance 
indica1:ors and strateg~c planning' and has been recognized as a 
leader in these fields by the General Accounting Office (GAO), the 
Office of Management aqdBudget (OMB) ,\many federal,agencies, and 
academia. We have also! had Hil~ staff and GAO speak to staff from 
throughout Treasury on/performance measurement. I have attached 
two Treasury document~ ("Criteria for Developing Performance 
Measurement Systems in! the Public Sector", and "Federal Planning 
Anthology") which shoJld assist, your bureau in its performance 
indicator and planning/efforts. ' 

We have a Performance I~dicator Working Group with representatives 
from all bureaus, and just recently we completed the latest status 
report, on indicator idevelopment. In addition, we have a 
collaborative strategibplanning proceis in place and will soon 
begin the development ~f the first pIal? to bear Secretary Bentsen I s 
signature. I 



- 2 ­

The Assistant Secretary (Management}/CFO, through the Office of 
Plannin9 . and Management: Analysis, will' be responsible for the 
implementation of this Act. I know I can count on your support in 
ensuring that Treasury maintains its leading position in 
performance measurement:, planning, budgeting and financial 
managemEmt. i, 

~ ! '. •Also att:ached please fln9 a copy of GPRA along wlth the commlttee 
report on this Bill, and OMB I S Draft Implementation Plan (including 
the President's signing ~tatement).

I, . 
If you require additional: copies, or if you have questions on GPRA, 
please have your staff cbntact Michael Bloom, Director, Office of 
Planning and Management ~nalysis at 622-2~90. 

I 

Thank yo~ for your'attention to this matter~ 
! 

Attachm€:nts 

, , 



--------

I 93-125624 
I 

DEPARTMENT OF THE TREASURY 
I 

WASHINGTON 
I 
I 
I 

ISeptember 22, 1993 
I 

MEMORANDUM FOR DEPUTY SECRETARY ALTMAN 

George Munoz IFROM: I ~"-" 
Acting A~sista t Secretary (Management) - Designee 

I 

SUBJECT: Government Performance and Results Act (GPRA)
I 
I 
IACTION FORCING EVENT: 

Passage of the GPM. 
I 

I 
I 
I 

IRECOMMENDATION: 
I 

That you sign the attached memorandum regarding GPRA, a 
Presidential initiative.! 

Disagree I Let's Discuss 
i 
I 

BACKGROUND/ANALYSIS: ! 
I 
I 

ThH GPRA will require the development of strategic plans;
• I •

annual plans settlng performance goals; and annual reportlng on 
actual performance. Theiattached memorandum disseminates 
information currently av~ilable on the implementation of the Act. 

i 
I 

ATTACHME:NTS: Memorandu~ for signature
I

GPRA of 1993 
Committee IReport 
OMB Draft\rmplementation Plan, including 

Presiderytial Signing statement 
Federal Planning Anthology 
criteria for Developing Performance Measurement 

systems!in the Public Sector 
! 
, . 
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TREASURY ·CLEARANCE SHEET NO. CX3-L2D~.2 y
\ I ' Date August 31, 1993, 

MEMORANDUM FOR: 0 SECRETARYI 0 DEPUTY SECRETARY 0 EXECUTIVE SECRETARY 

1o ACTION 0 BRIEFING INFORMATION LEGISLATION' 

o PRESS REU;ASE' 0 PUBliCATION 0 REGULATION D SPEECH 
o TESTIMONY; OTcHl:.ERI:l.-______--:-______ 

FROM: Michael ,i Bloom 
THROUGH' ,Iohn pi Mitchell 

1 

SUB"IECT: Governmebt Performance and Reslllts Act 

I 

I 

REVIEW OFFICES (Check when office clears) 
o Under Secretary for Finance 0 Enforcement 	 Policy Management 

o Domestic Finance ! 0 ATF 	 o Scheduling 

o Economic Policy 0 Customs 	 Public Affairs/Liaison 

Fiscal 	 FLETC o Tax Policy 

[] FMS 0 Secret Service Treasurer 
I ' 

[] Public Debt 0 ~eneral Counsel o E&P 

tJ Inspector General o Mint 
I 

Under Secretary for Int'! Affairs 0 IRS 	 Savings Bonds 

o International Affairs ' 0 L~gislative Affairs 


qJ Management \ o Other 


IIJOCC
, 

INAME (Please Type) 

INITIATOR(S) 

INITIAL 
! 
[DATE
I 

1 

OFFICE TEL NO. 

Michael J, Bloom 
'(1' All)

" Y
1 
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'I ' 
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I 
I 
I 

Office of Planning and 
Management Analysis 
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Director:, Office of Planning and 
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I 
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Acting Director, Financial 
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Chief Financial Officer 
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:/ 
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1997-SE-Ol0525, 	 , . 

• • 	 THE DEPUTY SECRETARY OF THE TREASURY 
I WASHINGTON 

I 
I 
i
I 
September 26, 1997 

The Honorable William V. Roth, Jr. 
Chairman 
Committee on Finance 
United States Senate 
Washington, D.C. 20510 . 

Dear Chairman Roth:. I '. 

In my letter of September 24 to Senat9r Jay Rockefeller (D-WV), I discussed the Department's 
consultations with Congress on its strategic plan under the Government Performance and Results 
Act (GPRA). 	 j 

I \ 
I am writing to clarify my letter with respect to the issue of IRS performance measures. Separate

I 	 _ 

from main Treasury's GPRA consultations with Congress, Donna SteeJe Flynn of the Ways and 
Means Committee has very helpfully expressed concern about certain examination measures with 
the IRS. I regret that my letter did nolt reference these comments. I have asked my staff to verify 
whether there were other comments. I 

1am also attaching a helpful discussioh of the IRS's performance measures from the National 
Conimissioil on Restructuring the IR~. I ask that the Senate Finance Committee include this 
letter in its hearing record. i .' 

.fNL-f~ h,
Sincerely, 

,of ./ i..,A.J.JA./' / . 

~4H.summers 
f'~ 

I 
cc: 	 The Honorable Daniel PatrickIMoynihan :1ffl.. 

. The Honorable Jay Rockefeller 
q l~bl'77I 

Attachment 

http:i..,A.J.JA


THE DEPUT~ SECRETARY OF THE TREASURY 
I 

I WASHINGTON 
i 
I 
I 

: September 26, 1997 

The Honorable Bill Archer 
Chairman, Committee on Ways and Means 

. U.S. House of Representatives I 

Washington" ~.C 20515 I. 

"Dear Chairman Archer: ! I 

I 
I 
I 

In my letter of September 24 to Senator Jay Rockefeller (D-WV), I discussed the Department's 
I 

consultations with Congress on its str~tegic plan under the Government Performance and Results 
Act (GPRA). I 

, , 

) am writing to clarify my letter with rJspect to the issue ofIRS performance measures. Separate 
from main Treasury's GPRA consultations with Congress, Donna Steele Flynn has very helpfully 
expressed concern about certain examiration measures with the IRS. I regret that my letter did 
not referencf: these comments. I have ~sked my staff to verify whether there were other 
comments. I 

i 

I am also attaching a helpful discussio~ of the IRS's performance measures from the Nationa1 
Commission on Restructuring the IRS.I I have asked that the Senate Finance Committee include 
this letter for the record. 

Sincerely • 
./1/. 

cc: Ms. Donna Steele Flynn 

Attachment 
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I 
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Workforce and Culture 

that employees will execute orders and fdUow directions. The negatives are that the IRS 
f:Iwironrnent often does not encourage pers6nal or organizational groWth, and stifles creativity, 
innovation, and quick problem resolution. ! .. 

I . I· 
The IRS provides minimal incentive for mapagers or front-line workers for achieving mission. 
Most managers interviewed said that rathet than use their judgment to assist taxpayers, they 
document changes they think will help the system, and send them through the chain of command 
for approvaL Most managers indicated that this is often discouraging due to the time lag caused 
by the multiple layers of management a~proval required to override systems. Front-line 
employees and managers rarely receive a reisponse to their suggestions. In addition, Congress, 
Treasury, GAO, arId the press tend to focus :On failures without acknowledging. successes. Both 
internal and extemal forces foster· an environment in which employees value rules over 
outcomes, and do :tittle to encourage the use!of judgment in handling taxpayer problems. While 

I 

the IRS traditional career path develops goo~ managers of labor intensive operations, it does not 
produce enough bu,siness strategists or innov~tive leaders of technology based process change .. 

I 
The lack of structure to improve operations based on input from front-line personnel and 
managers is mirrored at the highest levels' of the· organization. Senior managers expressed 

I 

fiustration that the infrastructure and decision making process at the IRS does not encourage a 
full airing of issues. Dissent often is frowned upon, and top level decision makers are not always 
given the best options for making strate~c decisions. Often, the institution. views even 
constructive criticism, whether internal or e~ternal, as an attack, blunting the opportunity to have 
a full review of issues and solutions. i 

f 

/ntgrngi Performance Mea.sures.· I . . . .' 
The IRS has a fomlal system for reviewing apd evaluating its front-line employees and managers 
based on "critical elements" for every job description. Employees are rated by their managers on 
their performance in each of these elementslon a five point scale. In addition to understanding 
that they must meet a certain level ofperformance for the critical elements, field employees are 
aware of the numerical performance goals that must be met by their group, division, and District 
or Service Center. Current law prohibits R~venue Agents, Tax Auditors, and Revenue Officers 
from being evaluated by numerical goals. !Congress created this rule to ensure that taxpayers 
would be treated fairly and not be subject to dollar quotas that field employees might feel 
pressure to meet. I 

The Commission applauds the IRS for itJ attempts to develop a measurement system that 
influences employee behavior in a positive: way. While measures· have consistently improved 
over the past five years, they still need further refinement and development. Most employees 

. I 
interviewed at the IRS are concerned that ~e internal measurement systems (the Field Office 
Performance Index (FOPI), Service Center Operations Index (SCOl), and the formal system for 
evaluating employees that the agency use~ as a vehicle to influence employee behavior) are 
ineffective and encourage perverse behavior~ Employees believe that the numerical standards of 
the FOPI and SCDI do not measure long-term quality performance accurately. Consequently,. 
employees put an emphasis on short-termI performance and meeting goals of efficiency (as 
measured by the FOP I awi SeOl), rather than on a balanced focus on efficiency, quality, and 

13 




'A ~v ision for a New IRS 

14 
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ADMINISTRATION HISTORY ApPENDIX 
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,CHAPTER THREE: IMPROVING F;INANCIAL SERVICES, AND MARKETS AND THE 

FEDERAL GOVERNMENT'S FINANCIAL MANAGEMENT 
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-,' 19 -~~;- SE - 00 3 ~78 
• -\ I,! .t:t1 ~ O~PARTMENT OF THE TREASURY 

\i., 0 IBUREAU OF' THE PUBLIC DEBT 

\~~1r-Q ..,1 I WASHINGTON, DC 20239-0001 

'~~~ I 


March 27. 1998 

EncloSf'..d, for your information,,is a copy of the Treasury, Securities and Exchange 
I 

I , 


i 
Commission, and Board of Governors of the Federal Reserve System Joint Study of the

! . 
Regu]atoQ' System for Government Securities. 

I 
I 
I 
I 
I 
; 

I 
! Kerry' Lanham 

Acting Director 
Government Securities Regu]ations Staff 

Enclosure 

! www.publicdebt.treas.gov 

http:www.publicdebt.treas.gov
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DEPARTMENT. OF THE TREASURY 
I 
~ASHINGTON, D.C. 20220 

I 

March 26, 1998 

The Honorable Newt Gingrich 
Speaker 
U.S. House ofRepresematives 
Washington. DC 20510 

Dear Mr. Speaker: 

the Government SecuritieS Act Amendments of1993 ("GSAA,'" Pub. L. 103-20~ 107 
I 

Stat. 2344) direct the Secretary of~ Treasury, the Securities and Exchange Commission. and , 
the B08l.'d ofGovernors ofthe Federal Reserve System to evaluate certain rules for government 
securities. Paragraph (a) ofSectioh. 112 ofthe GSAA specifies that we evaluate, with respect to 
any government securities rules pr~ after October 1, 1991, and any nationahecurities 
association rule changes app1ic8bI~ to government securities transactions approved after that date, 
the effeCtiveness ofsuch rules and ~ their impact OD.~e govemmeut securities market. We . 
were alsO directed to evaluate the etfectiveness ofsurveillance and enforcement and tp submit any 
recommendations we consider appfopriate concerning the re.gulation ofthe government securities 
~. I 

. 1~ to these directiJ ~ hereby submit our joint report, which is aditled Ioint 
Study ofthe Regulatory System rotGovemment Securities. 

"Ve are also transmitting th~ report to the Presideot ofthe SeDate. 
I 

Sincerely, 

Robert 1~. Rubin 
Secretary ofthe 
Treasury 

Enclosure 

ArthurLevitt, Ir. ,Alan Greenspan 
Chairman ofthe Ch.airm.an ofthe 
Securities and Board ofGovernors . 
Exchange Commission ofthe Federal 

ReserveS~ 

t, 

http:Ch.airm.an


i 
. DEPARTMENT OF THE TREASURY. 

I 

WASHINGTON, D.C. 20220I . 
I 
I 

March 26, 1998 

The HOllorable Newt Gingrich 
Speaker 
U.S. He,use ofRepresentatives 
Washingto~ DC 20510 

Dear Mr. Speaker: 
I 

. I 
The Government Securiti~ Act Amendments of 1993 ("GSAA," Pub. L. 103-202, 107 

Stat. 2344) direct the Secretary of,tbe Treasuzy, the Securities and Exchange Commission, and , 
the Boaird ofGovernors ofthe Fed:eral Reserve System to evaluate certain rules for government 
securities. Paragraph (8) ofSecti~ 112 ofthe GSAA specifies that we evaluate, with respect to 
any goviernment securities rules promulgated after October 1, 1991, and any national'securities 
associ.ation rule changes appJic8bI~ to government securities transactions approved after that ,date, 
the effec:;tiveness ofsuch rules and ;eva1uate their impact on ttte govemmem securities market. We . 
were aha directed to evaluate the e1fectiveness ofsurveillance and enforcement and to submit any 
recommendations we consider apF,Opriate concemiDg the regulation ofthe govemment securities 
market. : 

. I 
. ]~ to these directives, we hereby submit our joint report, which is entitled Ioint ' 
Stp9y ofthe RegulatOIY System f~Govemment Securities. 

"1 , 

''Ne are also transmitting ~ report to the President ofthe Senate. 

I 

Robert E. Rubin Arthur Levitt, Ir. 
Secretalry ofthe Chairman ofthe 
Treasury Securities and . 

Exchange Commission 

BndoSUre 



·' , 

'. 

I 
DEP1!:~!I~!T~~,To~cE ::';~SURY 

I 

I 

I 
March 26, 1998 

The Hc)norable Albert Gore, Ir. 
President 
United States Senate 
Washington, DC 20510 

Dear }J.[r. President: 

The Government Securiticrs Act Amendments of 1993 ("GSAA," Pub. L. 103-202,107 
Stat 2344) direct the Secretary ofthe Treasury, the Securities and Exchange Commission, and 
the BOllrd ofGovernors ofthe FeCtera1 Reserve System to evaluate certain rules for govment 
securities. Paragraph (a) of Secti6n 112 ofthe GSAA specifies that we evaluate, with respect to 
any government securities rules pt-onmlgated after October I, 1991, and any national securities 
association rule changes applicable to government securities transactions approved after ,that date, 
the effectiveness ofsuch rules and evaluate their impact on the government securities market. We 
were also directed to evaluate the: effectiveness ofsurveillance and enforcement and ,to submit any 
recollllilendations we consider appropriate concerning the regulation ofthe government sea.q:ities 
market. I . 

I ' 

Pursuant to these directives, we hereby submit our joint report, which is entitled Ioint 
Study c!fthe Regulatory System for' Government Securities. 

. I 

We are also transmitting the report to the Speaker oCtile House. 
I 

Sincerely, 

Robert E. Rubin Arthur Levitt, Jr. 
Secretary ofthe Chainnanofthe 
Treasmy Securities and 

Exchange Commission 
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UNITED STATES iDEPARTMENT OF EDUCATION 
WASHINGTON, D.C. 20202 

I 

I 

A~u gus t 2 3, 1 9 94 

The Honorable William Ford 
Chairman f 

i, 
Education and Labor Committee 
U.S. House of Representatives 

Washington, D.C. 20515 


Dear Mr. Chairman: 
i 
I 

On November 16, 1993, you wrote a Jetter jointly with Chairman Kennedy, requesting that 
the Departments of Education and the! Treasury examine alternatives concerning the status, 
operations, and purposes of the Studeht Loan Marketing Association in view of the enactment 
of the Student Loan Reform Act of 1~93. The Act substantially replaced the Federal Family 
Education Loan Program (FFELP), f<?r which Sallie Mae is charged by Federal law to 
provide a secondary market, with the/Federal Direct Student Loan Program (FDSLP). 

It is important to clarify the Adminis(ration's position with regard to Sallie Mae's future. In 
the bill we sent to Congress that beca,me the basis for the Student Loan Reform Act, we 
sought a study by our two Departme~ts to If ••• examine alternatives concerning the status, 

operations, and purposes of the Asso?iation during and after the transition from the FFELP 

to the FDSLP. Such alternatives shall include providing for an orderly transition of the . 


. Association from a Government-spon~ored Enterprise [GSE] to a private corporation .... If 


While that provision was dropped before the Act was passed, we strongly agree with your 

request that such a study be done. i 

I 
We are carrying ouuhe study you requested. While we are not yet ready to recommend 
specific actions for Congress to take ;on the future of Sallie Mae, we are in agreement on the 
principal considerations that ought to! guide us. Our primary focus, of course, is on ensuring 
a smooth transition from FFELP to F;DSLP for both the Government and Sallie Mae. The 
most promising approach now undericonsideration is to use the tFansition period to 
restructure Sallie Mae from a GSE t~at has certain ties to the Federal Government into a ' 
completely private enterprise. Any such program would have to make sure that Sallie Mae is 
able to continue to fulfill any respon$ibilities we decide are essential to the orderly transition 
from guaranteed to direct lending, a~d must maintain the GSE's financial safety and 
soundness. : 

In March 1994, Sallie Mae providedl the Departments of Education and the Treasury with an' 
, . I 

analysis of possible privatization options. As part of our study, we have been reviewing 
Sallie Mae's analysis as well as othdr financial data from Sallie Mae and other sources. 

I 



Page 2 Honorable William Ford 
\ 

We intend to submit, early in the 104:th Congress, a legislative recommendation to the House 
and Senate on the future of Sallie Ma~. The Office of Management and Budget has advised 
that there is no objection to the submission of this letter from the standpoint of the 

I 	 ' 

Administration's program. i 	 ' , 
\ 
i 

We look forward to working with yo~ on these important issues. 

Sincerely, 

\ 

<4JJry'" 8~.
Sec' of the Treasury 

cc: 	 Lawrence: Hough, CEO 
Student Loan Marketing Associati:on 

, 	 \ 

I 
I ' 

, ,.. 
I 
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UNITED STATES DEPARTMENT OF EDUCATION 
WASHINGTON, DC 20202 

I 
I 

A:u gus t 23, 1 994 

The Honorable Edward M. Kennedy!, 
Chairman ' ! 
Labor and Human Resources Committee , 
U.S. Senate 
Washington, D. C. , 20510 

Dear Mr. ,Chairman: 

On November 16, 1993~ you wrote a! letter jointly with C~ainnan Ford, requesting that the 
Departments of Education and the Treasury examine alternatives concerning the status, 
operations, and purposes of the Stude'nt Loan Marketing Association in view of the enactment 

, I 

of the Student Loan Reform Act of 1?93. The Act substan~ially replaced the F.ederal Family 
Education Loan Program (FFELP), for which Sallie Mae is charged by Federal law to 

I 

provide a secondary market, with theiFederal Direct Student Loan Program (FDSLP). 
I " 

It is important to clarify the Adminis~ation's position with regard to Sallie Mae's future. In 
the bill we sent to Congress that became the basis for the Student Loan Reform Act, we 
sought a study by our two Departmerits to "... examine alternatives concerning the status, 
operations, and purposes of the Ass{xiiation during and after the transition from the FFELP 
to the FDSLP. Such alternatives sllail include providing for an orderly transition of the 
Association from a Government-sponSored Enterprise [GSE] to a private corporation .. " 
While that provision was dropped before the Act was passed, we strongly agree with your 
request that such a study be .done. i ' 

We are carrying out the study you requested. While we are not yet ready to recommend 
specific actions for Congress to take qn the future of Sallie Mae, we are in agreement on the 
principal considerations that ought to 'guide us. Our primary focus, of course, is on ensuring 
a smooth transition from FFELP to FDSLP for both the Government and Sallie Mae. The 
most promising approach now under ¢onsideration is to use the transition period to 
restructure Sallie Mae from a GSE that has certain ties to the Federal Government into a 
completely private enterprise. Any stich program would have to make sure that Sallie Mae is 
able to continue to fulfill any responsibilities we decide are essential to the orderly transition 
from guarantc::ed to direct lending, and must maintain the GSE's financial safety and 
soundness. ' 

I 

i
I ' 

In March 1994, Sallie Mae provided the Departments of Education and the Treasury with an 
analysis of possible privatization opti6ns. As part of our study, we have been reviewing 
Sallie Mae's analysis as well as other fmancial data from Sallie Mae and other sources. 

i ' 
! 



, 
I 

I 
Page 2 - Honorable Edward M. Kennedy 

. I 

I 

We intend to submit, early in the lO4th Congress, a legislative recommendation to the House 
and Senate on the future of Sallie Mae. The Office of Management and Budget has advised 
that there is no objection to the submission of this letter from the standpoint of the 
Administration's program. i 

I 

We look forward to working with you: on these important issues. 
I 

Sihcerely, 
I 

\ 

~~. ~-{;;]!8~ .. 
. 	 Secretary of Ed~ca~ion ~- Sec of the. Treasury 

cc: 	 Lawrence Hough, CEO I 

Student Loan Marketing Association 
1 
I 
I 

I 

, 
I\ 
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DEPARTM.ENT OF THE TREASURY 
I 

WAS,HINGTON. D.C. 20220 

I, 
I 

!',ugus L ,~;-:: 1994 
I 

MEMORANDUM. FOR SECRETARY BENT:SEN~ 

FROM:' 	 Frank N. Newman (A/~ ;~Cr:ON
Under secreta~y for Dome~tic Finance 

SUBJECT: Privatization lof the Student Loan Marketing 
Association: 'Letters to House and Senate 

,Education co~ittee Chairmen Ford and Kennedy 

ACTION FORCIJ~G EVENT: 

Chairmen Ford and Kennedy reqluested that the Administration study 
the future of Sallie Mae, a G1overnment-sponsored enterprise, in 
view of the law passed in 199'3 that sUbstitutes Federal direct 

I 	 ' 
student loans for the curren~ guaranteed stUdent loan program 
over a transition period of s;everal years. 

I 
, ! 

RECOMMENDATION: 
, 

attached le:tter. 
,I . 

__~________Disagree ________Let I s Discuss 

BACKGROUND/ANALYSIS: 

The attached joint letter from· you and Secretary of Education 
Riley states that it is important to clarify the Administration's 
position regarding the future! of Sallie Mae. We intend to 
conduct a study jointly with Education to review possible options 
for Sallie Mae's future and whys to promote a smooth transition 

I 	 •

from guarantE~ed student loans; to Federal dJ.rect student loans. 
We intend to submit a joint lbgislative recommendation early in 
the 104th Congress. 

I 

Sallie Mae supports privatization. The Treasury has statutory 
responsibility for overseeing! the financial safety and soundness 
of Sallie MaE~. We want Salli~ Mae to continue to fulfill any 
responsibilit:ies we decide ar~ essential to an orderly transition 
from guarantEled to direct lentling and we want to ensure that any 
privatization effort does notl jeopardize the financial viability 
of the GSE. "I 

i 
I 

Education, NEC, and OMB stafflhave reviewed the attached letters, 
which are to be signed by sec~etary Riley before transmittal to 
the Treasury for your signature.

. 	 I 
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ATTACHMENTS: Letters for signature 
.Incoming Letter 

Edward S. Knight 
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! 
November 16, 

The Honorable Richard W. Riley 

Secretary of Education I 


Federal Office Building 6 

400 Maryland Avenue, S.W. 


'Washington, D.C. 2n202 

Dear Hr. secretary: , 

As you know, the Admini~tration/s direct loan legislative 
proposal (Section 21& of S.9~0 and H.R.2055) called for a study 
by the Secre:taries of Educat:ion and Treasury to "examine 
alternatives concerning the ~tatus, operations and purposes of 
the Student Loan Marketing Association during and after the 
transition from the Federal ~amily Education Loan program to the 
Federal Direct Student Loan brogram." The Conferees on Title IV 
of the Budget Reconciliation; Act of 1993 decided not' to include a 
provision requesting a study: of the future of the Student Loan 
Marketing Association (Salli~ Mae). The Conferees agreed, 
however, that the Senate Labpr and Human Resou,rces and House 
Education and Labor committees would request a study of Sallie 
Mae. I 

I 

We believe that a studylof the futUre of Sallie, Mae is 
important as the direct loan:program is phased in. ,Therefore, we 
request that the Administration undertake a Sallie Mae study and 
that you report your finding~ and recommendations to our 
Committees within six monthsl, 

I 

With kind regards, 

Sinc~rely, 

1) iJkMd/It. ~.IW_-'-")William Ford Edward M. Kennedyl \ I 
Chairman I Chairman 
House Education and Labor Senate Labor and Human 
Committee Resources Committee 

cc: The Honorable Lldyd Bentsen 
ISecretary of the Treasury
I 
I , 
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I NO. ______________TREASURY! CLEARANCE SHEET 
! 	 .Da~ August 9, 1994 

MEMORANDUM FOH: rn sr~CRETARY 0 DEPUTY SECRETARY EXEGUTIVE SECRETARY 
o ACTION i 0 BHIEFING o INFORMATION LEGISLATION 
o PHESS RELEASE! o PUBLICATION DREGULATION SPEECH 
o TESTIMONY i 	 ;0 OTHER _____ ~______ 

! .. i 
FROM: Onder' Secreta ry: Newman ''(,'\).1..' 
THROUGH: 	 i 
SUBJECT:Privatization bf the SLMA: Letters to House & Senate 

REVIEW' OFFICES 'CI 1 Educatjonl Committee Chairmen Ford & Kennedy
• 	 , t. lCC { wlien office c earsl 
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. . I o Inspector General o Mint 
o Under Secretary for Internntional Affairs IRS 	 o Savings Bonds 

o InLemational Affairs . o Legislative Affairs . 
o Management' o 
OOCC 

SPECIAL INSTIWCTIONS 
The final letter will be inser~ed into the package after it has been 

I 

signed by Secretary Riley. 

Review Officer Date o Executive Secretary Date 
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Office of Market Finance 2-2630 

2 2710Federal Finance 
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M. Levy 
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