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- DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

MEMORANDUM FOR DEPUTY SECRETARY SUMMERS

FROM: John Murphy
' Acting Deputy Assistant Secretary
(Departmental Finance and Management)

SUBJECT: Findiﬁg of No Significant Impact for Implemenation of White Housc
Security Review Vehicular Traffic Restriction Recommendations

ACTION FORCING EVENT:

On June 2, 1997, the Department of the Treasury published an Environmental Assessment (EA)
for Implementation of White House Security Review Vehicular Traffic Restriction
Recommendations. The EA was released for a thirty day public comment period. Six hundred
fifty copies of the EA were distributed. We received twelve comment letters raising a variety of
issues related to the restriction recommendations. The issues raised in the comment letters have
been reviewed and responded to. To complete the National Environmental Policy Act (NEPA)
compliance process for this action we must issue either a Finding of No Significant Impact

(FONSI) or a Notice of Intent to prepare an Environmental Impact Statement (EIS). The EA and

the comments do not identify any significant environmental impacts resulting from the action
which would require preparation of an EIS. The FONSI will be published in the Federal ,
Register. The FONSI Tab A and the “Federal Reglsler” notice (4 copies) at Tab (B) are attached
for your signature.

RECOMMENDATION:

~_Agree ' Disagree m_;Lct’s Discuss
BACKGROUND: - S |
NEPA requires every. Federal agency to analyze the environmental impacts of their actions.

Compliance is demonstrated through preparation of a document setting forth a description of the
action and the impacts resulting from the action. This is usually done before the action is taken;

however, the NEPA emergency provision allows for preparation of the document after the action.

Because of the need for secrecy prior to taking action, we delayed our NEPA compliance. The
EA analysis is limited to the action taken and its impacts. Two of the comment letters (Eleanor
Holmes Norton and the National Capital Planning Commission) state that Treasury should
prepare an EIS to fully analyze the impacts of our action. They do not present a compelling
argument to support their claim. If another agency finds our document unsatisfactory, they can



refer the manér to the Council on Environmental Quality for resolution. If a private party
disagrees with our decision, they could take us to court to demand that we comply fully. Neither
of these outcomes is anticipated over the FONSIL

ATTACHMENTS: Tab A: FONSI for signature
Tab B: 4 Copies of the “Federal Regxster” nonce for signature
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. (ACHP); the National Trust for Historic Preservation; and Saint John’s Church. Four were from

Area Metropolitan Transit Authority (Metro).

DEPARTMENT-OF THE TREASURY
.WASHINGTON, D.C. 20220

Finding of No Signiﬁcan_t Impact
v for Implementation of White House Security Review
- Vehicular Traffic Restriction Recommendations

The Department of the Treasury (Treasury) has made a finding of no significant impact (FONSI),
with respect to the environmental assessment (EA) for implementation of White House Security
Review Vehicular Traffic Restriction Recommendations. This EA was prepared by the
Department of the Treasury following the security action to restrict vehicular access to certain

“streets in the vicinity of the White House Complex pursuant to the emergency provision (40 CFR

1506.11) of the Council on Environmental Quality’s (CEQ) National Environmental Policy Act
(NEPA) implementing regulations. The Federal nghway Administration (FHWA) was a -
cooperaling agency.

On June 2, 1997, the Treasury made the EA available to the public for a thirty day comment
period. A total of 650 copies of the EA were distributed to Federal, state, and local agencies,
Members of Congress, the Government of the District of Columbia, private organizations and
interested members of the public. Additionally, the EA was available via the Internet. Twelve
comment letters were received. Three of the comment letters were from private individuals.
Two were from individuals or agencies representing the District of Columbia: Eleanor Holmes
Norton, and the District of Columbia Department of Public Works (DCDPW). Three were from'
historic preservation organizations and sites: the Advisory Council on Historic Preservation

other governmental entities: Region III of the Environmental Protection Agency (EPA); the
National Capital Planning Commission; the National Park Service (NPS) and the Washmgton

i

A brief description of the security action and the findings of the EA are presented below
followed by a summary of the issues raised in the comment letters along with Treasury s
response for each issue.

On May 19, 1995 the Secretary of the Treasury ordered the Director of the United States Secret
Service to restrict vehicular traffic on certain streets surrounding the White House Complex. The
Director implemented the action on May 20, 1995. The security action was taken to provide ’
necessary and appropriate protection for the President of the United States, the first family, and
those working in or visiting the White House Complex. _ .

This security action was one of several recommendations resulting from the “White thse
Security Review” (the Review). The final report of the Review is classified; however a “Public
Report of the White House Secunty Review” was issued in May 1995. The Review’s

recommendation states that it was “not able to identify any altematlve to prohlbmng vehlcular



t."

traffic on Pennsylvania Avenue that would ensure the protection of the President and others in
the White House Complex from explosive devices carried in vehicles near the perimeter.”

The EA examined the impacts of the security action on transportation, air quality, noise,,
vibration, visual/aesthetic resources, cultural resources, pedestrian access, soc1oeconomxc
resources, natural resources and cumulative environmental effects.

Available pre-action data was collected from local and Federal agencies and supplemented by
traffic counts and travel time analysis conducted for the EA. With the exception of traffic counts
for certain intersections, the available pre-action data was not directly comparable to the post
action measurements and did not allow for accurate comparison of before and after action
conditions. The analysis in the EA described the conditions after the action and several traffic
modifications which the DCDPW implemented to alleviate congestion.

The EA did identify certain streets which received large increases in traffic after the security
action. It also identified other streets which had large decreases in traffic. It was impossible to
determine exactly how much of the increase or decrease was due to the security action because of
the above mentioned lack of pre-action data. The majority of the streets in the study area
continue to operale at an acceptable level and traffic levels are typical of a downtown area in a
major mty *

The changes in traffic patterns did notresult in any violations of National Ambient Air Quality
Standards (NAAQS) for carbon monoxide, the pollutant of highest concern in intersection
modeling. While the area remains in non-attainment status for ozone, ozone levels should not be
significantly changed as a result of the security action. Ozone changes are more apt to result
when there is a significant increase in vehicle miles traveled. The security action merely shxﬁed
traffic w1thm the local area.

Noise levels in the study area were not significantly increased by the security action. Levels in
the area on the north side of the White House dropped noticeably. Vibration levels on H street
were examined and found to be similar to pre-existing levels. The frequency of vibration
probably did incrzase; however, because the vibration levels remain below the threshold for
damage to fragﬂe historic buildings, no problems are anticipated.

The placement of the temporary security barriers has had an adverse visual impact on a number
of historic buildings in the study area. This will be remedied by the NPS when they complete
their plan for replacement of the temporary barriers with an acceptably designed permanent
barrier. The removal of traffic from Pennsylvania Avenue presents pedestrian tourists and
residents alike with an 1mproved view of the north side of the White House.

Pedestrian access as measured by aecndent data appears to be relatively unchanged Access to the
north side of the White House is improved at Pennsylvania Avenue.



Socioeconomic analysis was limited to emergency services (fire and police) and Metro bus cost
increases and parking meter revenue losses. No police or fire stations were moved as a result of
the security action. Some minor adjustments in emergency response routes were made.
Metrobus changed several routes and bus stops as a result of the security action. Some
intersections had to be reconfigured to accommodate the turning radius of the buses. Metrobus
provided a cost estimate of $115,000 in capital costs and $314,000 in annual operating costs.
Parking meter revenue losses were estimated to be $98 000 annually :

No endangered or threatened species are known to frequent the study area, Little or no impact
occurred to the native wildlife since there was no ground disturbing activity.

The cumulative impacts analysis did not identify any violation of NAAQSs even when the
projected full operation of the Ronald Reagan Federal Building was added into the air quality

analysis.

A number of fecomnendations are discussed which could further improve traffic conditions in
the are:a around the White House. These recommendations are presented in the EA; however,
they are meant for consideration by the relevant NPS and District of Columbia offices which

have the legal authonty to implement them.

Nore of the impacts analyzed in the EA were found to be significant under NEPA. None of the
comment letters raised new issues that were not addressed in the EA. The comments along with
responses to each comment are included below. Based on the FONSI, an Environmental Impact

Statement will not be prepared for the security action (40 CFR 1501.4(c),(e)). ‘ -

S‘ummary of issues raised in the comment letters:

/

/
Issue I: Two commenters questloned the lack of alternatives in the enylronmental asscssment
(EA). Both suggested alternatives/that should have been considered. :
/

Response: The White House Secunty Rev:ew which was an eight month comprehensive study,

/ considered numerous other altcmatxves however, it ultlmately concluded that none of the/other
alternatives would provide the necessary level of protection to the White House Complex. The
Security Review is classified top secret and could not be included in a public review document

such as the EA. ) /

!
/
i

Issue 2: Two commenters stated that Treasury should prepare an Environmental Impact
Statement (EIS) because the EA does not adequately address the socioeconomic impacts of the
action. (Both statcd that thcre are significant impacts to thc commercial sector of the cxty from

the restriction. f

/

/
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Response: Neither comment provided any data to support the assertion as to commercial impact.
Treasury’s analysis of the economic impact of the action was limited to identifiable costs
incurred by the District in terms of increased Metro costs and lost parking revenue. Treasury was
able to gather reliable data in each of these areas. Over 150 copies of the EA were miailed to
commercial entities and associations representmg the private sector. No comments were

received from any of these entities.

Issue 3: Three commenters quesuoned how Metro and the District would be reimbursed for the
Metrobus costs incurred and parking meter revenue I\ost as a result of the security action.

Response: Treasury continues to work with the Ofﬁce of Managcment and Budget to explore
ways in which the Federal Govemment can provxde economic support to Metro and the District.

Issue 4: Two commenters stated that Treasury should prepare an EIS because the EA does not
adequately address the traffic conditions resulting from the security action. One commenter
alleged that Treasury did not consider all the traffic data that might be available.

Response: The EA characterizes the traffic operating conditions within the study area in terms of
level of service and travel speed and identifies the streets which received the increases and

~ decreases in traffic. It does not quantify the increase lior decrease in commuting time resulting

from the security action, because of the lack of a com‘pérable pre-action data. The emergency

‘nature of the action precluded a systematic, advance: col]cctlon of traffic data. Existing data was

used to the extent possible, but no complete set of mformatlon ever existed which could be used
for a direct comparison of before and after condxtlons "After an extensive search, every available
source of data was used for the traffic analysis in the EA including the DCDPW, the FHWA,
and the NPS.

|

Issue 5: One commenter stated that the EA had thordughly evaluated the poiential impacts of

the action. 1t concluded that the impacts were minor, ]should be further reduced by the

recommendations in Chapter 3 and recommended that we prepare a FONSL

|

Response: Treasury agrees the impacts are minor. It should be noted that several of the -

recommendations in Chapter 3 have been, 1mp1emcnted by the cognizant agencies such as the

DCDPW and Metro. The recommendanons are items whlch could provide additional rehef to

traffic problems.  ~ S

|
\

. Issue 6: Three commenters questioned the adequacy o‘f the air quality a.nalysis providé in the EA.

They believe that since the District was in non-attamment status for ozone, even before the
security action, and attainment for carbon monoxide (CO) ozone should have been modeled to
measure any increases. One commenter stated that slow moving vehicles would emlt more
emissions than were emitted before the action.
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Response: Ozone is a regional problem. An action that creates traffic delay within a corridor of
the study area does not translate into increased ozone in that same corridor because of the time

lag between the emission of substances that are the precursors to ozone and ozone creation. Such

an action theoretically could pose a threat to the reglém by representing an increase in the
inventory of emissions leading to ozone formulation. The effects of individual projects are not
known: the state of the art is to take care of ozone in planning, accounting for the interaction of
numerous actions and multiple interrelated factors. The security action is not considered to be
regionally significant. Many things contribute to ozone production. Hence the analysis at the
region wide level. It is not common practice to conduct an assessment of the effects of an
individual project, primarily because the individual p'roject normally is not significant enough to
perform an entire regional analysis to see how it fits into the picture. Whatever the effects the
individual action would have on emissions would be \thhm the terms of error of the model and
thus would be statistically insignificant.

Addltlonally, the security action did not result in a Iarge increase in vehicle miles traveled
(VMT); the traffic that otherwise would have been using Pennsylvania Avenue has shifted to
adjoining streets. Idling or slow moving vehicles haye low volatile organic compound (VOC)
and nitrous oxide (Nox) emission rates. Instead, the amount of VMT and the speed of the travel
are the main influences on VOC and Nox production!. For Nox, which is the more vexing of the
main ozone producing pollutants, any decrease in average speed below 28 miles per hour actually
reduces emissions. Most of the traffic in the study arlea moves at speeds below this level during
the three peak periods. _ ( ! :

& '\ :
Issue 7: One commenter stated the belief thatTreasﬂ;try was trying to conceal the extent of the
increase in carbon monoxide (CO) emissions, positing that the model results should be compared
to ambient concentrations prior to the closing of Penﬁsylvama Avenue to vehicular trafﬁc in
199s. ~
Response: While a comparison of the CO levels pri(&r to and after the action could potentially
find some increases in emissions, such a comparison|would be impossible to perform, because
traffic levels and CO concentrations were not measured before the action took place. In addition,
an increase in emissions, by itself, is not an indication that a problem exists, provided that the
NAAQS are met, and the State Implementation Plan is not violated. The EA shows that both
these conditions are met. The analysis performed in the EA satisfies the requirements of the
NEPA.

[ssue 8: One commenter quesnoned the treatment of indirect emissions in the EA and the
assertion that Treasury doesn’t have control over these emissions.
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Response: The direct and indirect emissions resulting from the security action were analyzed
under NEPA. The same analysis techniques were uised that would have been used for the
analysis under the Clean Air Act Amendments’ (CAAA) conformity requirements had they been
applicable. The indirect emissions were not mc]uded in reaching a CAAA conformity decision
because Treasury does not have a continuing program of comrol over traffic in the downtown
area. 1

Issue 9: Two commenters stated that the results of the noise and vibration analysis along H
Street are not representative of what they expcnence at their locations. One stated that parking
tour buses along H Street were a noisy visual “wall of steel” on the historic structures. The same
commenter requested that a vibration barrier be mstalled along H Street to eliminate the potential
for damage to the historic structures. One questioned the use of the 95 dB vibration threshold for
damage to extremely fragile hxstor < butldmgs from the Federal Transit Administration (FTA).

Respense The uoise and visration data in the EA are actual data taken in a representative
manner at various locations i.: the H Street area. ThlS data is consistent with the limited amount
of pre-existing data that was available. Treasury believes that repairing of the street could further
reduce the noise and vxbratlon levels along H Street. Treasury agrees that the illegally parked
tour buses create additional sources of noise and vxbranon and should be removed by the
appropriate authorities. i
|

According to the FTA, the 95 dB vibration threshol<:li is'applicable to both short term impacts
from construction and :oug-term vibration effects of operational traffic. It was used in the EA
because it is one of only a few guidance. publications: on the effects of vibration. Further research
has identified the California Department of Transportation (Caltrans) criteria for historic
buildings and ancient ruins. The Caltrans guidance applxes to continuous vibration sources, such
-as those resulting from traffic and trains. The Cal trans guidance uses a vibration criteria of 0.08

* incl/second Peak Particle Velocity (PPV) as the threshold for damage. PPVs below this level
should not result in damage. This is a more conservative level than the FTA’s 95 dB (rms) or
0.12 inch/second PPV criteria. The post-action measured levels along H Street were 0.016
inch/second or below. Pre-action data showed levelsias high as 0.035 inch/second PPV at
Decatur House. Both the pre- and post-action levels are well below the Caltrans level of 0.08
inch/second PPV. Tt is clear that the security action did not result in any significant increase in
these levels, and the vibration data does not show an)lz need for installation of a vibration barrier

along H Street. \ 1

Issue 10: Two commenters stated that the cumulative impacts analysis in the EA was deficient
because it did not include a discussion of the General Service Administration’s (GSA) proposal
to limit on street parking at Federal Office Buildings here in the District.
Response: The purpose of the EA was to analyze the security action, which occurred two years
before the GSA proposal. The GSA proposal is currently at the scoping stage and was not
developed enough to include in the EA at the time thg EA was being written. A draft of the

: 1 .

6 |




Treasury EA was reviewed by GSA. GSA did provxde detailed information about the parking at
the Ronald Reagan Federal Building for use in the éumulatwe impact analysis. The GSA action
will be fully described in a draft EIS they plan to release in December 1997. The security action
should be part of the base condition for their EIS, ‘ ‘

. t
Issue 11: Three commenters ask:J jucstions related to the Metrobus 1mpacts Two requested
detailed data on increases or decr~ses in ridership resultmg from the actions. One provided
corrections related to schedules and stops. ‘ ! :

| ‘
Response: Information obtained from Metro after the security action indicated there were some
ridership changes in the period before and after the security action, but the changes could not be
attributed to the security action. The corrections rele’,xted to stops and schedules are
acknowledged, %
Issue 12: The ACHP stated thai additional 1nformatllon about the historic character of the
affected buildings would be needed to complete the Sectlon 106 review under the National
Historic Preservation Act. The commenter also clanf’ ed the extent of the original Section 106
review coverage undertaken at the time of the secumy action by the Department.
Response: Additional information on the signiﬁcané:e of the buildings on the register will be
included in any follow-on Section 106 compliance aétivity Treasury agrees that the temporary
barriers were addressed as an emergency action at the time of the action and that only newly
identified issues would be part of a tuilow-on Secnon 106 activity. It was important to recognize
the adverse effect of the temporary barriers and to c]anfy that the NPS will be replacing the
temporary barriers with a system of permanent barriers as part of its Long-term Design Plan for
Pennsylvania Avenue. : '

Issue 13: One commenter noted that the description of the Section 106 compliance activity was

confusing as to which agencies were doing what. |
\ ,

Response: Section 106 compliance for the placement of the temporary security barriers was
completed by the Department of the Treasury in 1995. The NPS has a project to develop an
acceptable permanent design and replace the temporary barriers, which will be subject to the

Section 106 compliance process. Treasury is conducting a separate Section 106 process to
“examine effects other than the placement of the temporary security barriers, including trafﬁc
increases and the resulting visual, noise, and v1brat10n impacts.

Issue 14: One commenter noted that the E Street traffic recommendation could affect the Zero
Milestone and the Butt-Millet memorial, raising historic preservation issues that were not
included in the EA. | :
Response: The recommendation for providing for r,es';umption of westbound traffic on E'Street

assumed that the existing street configuration would be maintained and not require widening in
A H




the area of the Zero Milestone and the Butt-Millet memorial. The recommendations provided in
Chapter 3 are just that, recommendatlons for consideration by the agencies with the authorlty to
implement them.

|
Issue 15: One commenter stated that the EA was misleading because it did not describe the
process for reaching a decision on whether to 1ssue a |FONSI or a notice of intent to prepare an

environmental impact statement. . ‘
|
- |
Response: The C2Q’s NEPA regulations have been in place since 1978. Treasury did not feel it
was necessary to explain the purpose of an environmental assessment in its document. The
comment period was announced in the Federal Regist‘er and the EA itself.

i

Issue 16: One commenter stated that trafﬁc was worse and that Pennsylvanian Avenue and E
Street (westbound) should be reopened to vehicular trafﬁc

Response: The security need for the restriction has not been eliminated; however, Treasury is
working with other agencies to examine potential nevsl( designs for traffic on E Street. The EA
does show that some streets have had increases in traﬁﬁc. The exact amount which is due to the
action cannot be determined due to the lack of pre-action data.
i |
_ Issue 17: One commenter criticized the EA for not having a section on the beneficial impacts of
the action such as the better access to Lafayette Park and providing a more appropriate setting for
one of our preeminent national symbols.

Response: Treasil:-:y agrees that there are' many beneficial impacts resulting from the vehicular
traffic restriction and attempted to describe them in qualitative terms in the EA. Most of these
impacts are very difficult to assign dollar figures to an:d such an effort is not warranted at the EA
level. ' ‘ '

‘Issue 18: One commenter noted that the action is not consistent with the District’s transportation

plan, as outlined in the IranspoﬂaﬂoannjﬂﬂegmdAchonElmfoﬂheNatmnisﬁapﬂal

Response The action was taken to protect the White House Complex from explosive devices
carried by vehicles near the perimeter. This action, while inarmonious with the transportation
plan, is a necessary security precaution.

Issue 19: One commenter believes that there is sufﬁ01ent pre- ex1st1ng traffic data available from
the District and the FHWA to allow for estimation of the action’s cffects.

|
Response: The EA used the above mentioned data én“d data from other sources and still could
not identify a method for making the suggested estimation. FHWA was a cooperating agency for
the EA.




- Lawrence H. Summers

Issue 20: One commenter citing anecdotal evidenc§ from her constituents suggests that noise -
levels now are noticeably higher. This commenter also suggested that the methodology used for
noise in the EA contains flaws and therefore fail to fully quantify the actual increase.

Response: The EA noise data was acquired using sttandard industry practices and'equipment. It

presents the actual dB readings taken at the time of the meas: : .n~nt in a scientifically accurate
manner. :

Issue 21: One commenter noted that the boundaries for the extended study area are appropriate
for evaluating the project’s effects. :
. . \

Response: Treasury agrees.

»

Deputy Secretary







DEPARTMENT OF THE TREASURY - :

Finding of No Significant Impact for Implementation of White House Security Review
Vehicular Traffic Restriction Recommendations.

AGENCY: Department o1 « Treasury

© ActionzNotice . __ ... . : I

SUMMARY: Notice is hereby given that the Department of the Treasury (Treasury) has made a
finding of no significant impact (FONSI) with respect to the environmental assessment (EA) for
implementation of White House Security Review Vehlcular Traffic Restriction
Recommendations. This EA was prepared by the Department of the Treasury following the
security action to restrict vehicular access to certain streets in the vicinity of the White House
Complex pursuant to the emeigency provision (40 CFR 1506 11) of the Council on
Environmental Quality’s (CEQ) National Envnronmental Policy Act (NEPA) implementing,
regulations. The Federal Highway Admlmstratlon (FHWA) was a cooperating agency.

FOR FURTHER INFORMATION CONTACT For. a copy of'the FONSI contact Mr. Bxl]
McGovern, Environment and Energy Programs Officer, 1500 Pennsylvania Avenue, NW,
Treasury Annex Room 6140, Washington, DC 20220, telephone (202) 622-0043; fax (202) 622-
'1468. Copies of the FA are also available at the above address The EA is still available on the
Department of the Treasury’s home page at http: f/www treas.gov. Additionally, copies of the
EA were mailed to Federal, State, and local agencies; pubhc interest groups; interested
individuals; and District of Columbia public libraries. |
{
SUPPLEMENTARY INFORMATION: |

On June 2, 1997, the Treasury made the EA available t(!> the public for a thirty day comment
period. A total of 650 copies of the EA were distributed to Federal, state, and local agencies,
Members of Congress, the Government of the District of Columbia, private organizations and
interested members of the public. Additionally, the EA was available via the Internet. Twelve
comment letters were received. Three of the commentf letters were from private individuals.
Two were from individuals or agencies representing the District of Columbia: Eleanor Holmes
Norton, and the District of Columbia Department of Pubhc Works (DCDPW). Three were from .

" historic preservation organizations and sites: the Adwsory Council on Historic Preservation

(ACHP); the National Trust for Historic Preservation;jand Saint John’s Church. Four were from
‘other governmental entities: Region 111 of the Environmental Protection Agency; the National
Capital Planning Commission; the National Park Servnce (NPS), and the Washington Area
Metropolitan Tran sit Auth.arity (Metro). [ ‘

| :
A brlef description of the security action and the f’mdlings of the EA are presented below
followed by a summary of the issues raised in the comment letters along with Treasury s
response for each issue. ;
f

|
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On May 19, 1995 the Secretary of the Treasury ordered the Director of the United States Secret
Service to restrict vehicular traffic on certain streets surroundmg the White House Complex. The
Director implemented the action on May 20, 1995, The security action was taken to provide V
necessary and appropriate protection forthe Premdent of the United States, the first family, and
those working in or vxsltmg the White House Complex.

!
This security action was one of several recmumendatlons resulting from the “White House
Security Review” (the Review). The final report of the Review is classified; however a “Public
Report of the White House Secunty Review” was issued in May 1995. The Review's
recommendation states that it was “not able to identify any alternative to prohibiting vehicular
traffic on Pennsylvania Avenue that would ensure the protection of the President and others in
the White House Complex from explosive dev1ces camed in vehicles near the perimeter.”

| :
The EA examined the impacts of the security action on transportation, air quality, noise,
vibration, visual/aesthetic resources, cultural reseurcés, pedestrian access, socioeconomic
resources, natural resources and cumulative environmental effects.

~Available pre-action data was collected from local and Federal agencies and supplemented by
traffic counts and travel time analysxs conducted for the EA. With the exception of traffic counts
for certain intersections, the available pre-action data]was not directly comparable to the post
action measurements and did not allow for accurate comparison of before and after action
conditions. The dnalysxs in the EA described the condmons after the action and several traffic
modifications which the DCDPW implemented to allgwate congestion.
The EA did idemify‘ccrtain streets which received lar"ge increases in traffic after the security
action. It also identified other streets which had large decreases in traffic. It was impossible to
determine exactly how much of the increase or decrease was due to the security action because of
the above mentioned lack of pre-action data. The majonty of the streets in the study area

~ continue to operate at an acceptable level, and. trafﬁc levels are typical of a downtown areaina

major city. ’ «

The changes in traffic patterns did not result in any \*igolatians of National Ambient Air Quality
Standards (NAAQS) for carbon monoxide, the pollutz'mt of highest concern in intersection
‘modeling. While the area remains in non-attainment status for ozone, ozone levels should not be -
significantly changed as a result of the security acuon Ozone changes are more apt to result
when there is a significant increase in vehicle miles traveled The security action merely shifted
traffic within the local area, ‘

Noise levels in the study area were not significantly mcreased by the security action. Levels in
" the area on the north side of the White House droppbd noticeably. Vibration levels on H street
were examined and found to be similar to pre- ex1st1ng levels. The frequency of vibration
probably did increzse; however, because the vibration levels remain below the threshold for
damage to fragile historic buildings, no problems are antlclpated
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The placement of the temporary security barriers has’ had an adverse visual impact on a number '

of historic buildings in the study area. This will be remedied by the NPS when they complete
their plan for replacement of the temporary barriers with an acceptably designed permanent
barrier. The removal of traffic from Pennsylvania Avenue presents pedestrian tourists and
residents alike with an improved view of the north side of the White House.

Pedestrian access as measured b, accident data appears?to be relatively unchanged. Access to the
north side of the White House is improved at Pemsylvz%.nia Avenue. - ‘

Socioeconomic analysis was limited to emergency services (fire and police) and Metro bus cost
increases and parking meter revenue losses. No police or fire stations were moved as a result of

‘the security action. Some minor adjustments in emergqincy response routes were made.

Metrobus changed several routes and bus stops as a result of the security action. Some A
intersections had to be reconﬁgured to accommodate the tumning radius of the buses. Metrobus
provided a cost estimate of $115,30C in capital costs and $314,000 in annual operatmg costs
Parking meter revenue losses were estimated to be $981 000 annually.

No endangered or threatened species are known to frequent the study area. Little or no 1mpact
occurred to the native wildlife since there was no ground d1sturbmg actmty

The cumulative 1mpacts analysis did not ldentlfy any \gnolat;on of NAAQSS even when the
projected full operation of th= Ronald Reagan Federal Building was added into the air quality
analysis. |

A number of recommendations are discussed which co;uld further improve traffic conditions in
the area around the White House. These recommendations are presented in the EA; however,
they are meant for consideration by the relevant NPS and District of Columbia offices which

have the legal authority to implement them |

|

None of the impacts analyzed in the EA were found to be sig;if cant under NEPA. None of the

- comment letters raised new issues that were not addrelssed in the EA. The comments along with

responses to each comment are included below. Base[d on the FONSI, an Environmental Impact
Statement will not be prepared for the security action (40 CFR 1501.4(c),(e)).
T

Summary of issues raised in the comment letters: }

Issue 1: Two commenters questioned the lack of alteimauves in the envxronmental assessment
(EA). Both suggested alternatives that should have been considered.

_ Response: The White House Security Review, whxch was an eight month comprehensive study,

_considered numerous other alternatives; however, it ﬁltlmately concluded that none of the other

alternatives would prowde the necessary-level of protectxon to the White House Complex. The

_Security Review is classified top secret and could not be included in a public review document

such as the EA.

!
|
|
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. Issue 2: Two commenters stated that Treasury should prepare an Environmental Impact

Statement (EIS) because the EA does not adequatelj,fl address the socioeconomic impacts of the

action. Both stated that there are significant impacts to the commercial sector of the cny from
the restriction. | :

Response: Neither comment ,...vic2d 1ny data to s‘l!lpport the assertion as to commercial impact. -
Treasury’s analysis of the eco...mic impact of the action was limited to identifiable costs

incurred by the District in terms of increased Metro costs and lost parking revenue. Treasury was
able to gather reliable data in each of these areas. Over 150 copies of the EA were mailed to
commercial entities and associations representing th(; private sector. No comments were

received from any of these entities. E
Issue 3: Three commenters questioned how Metro and the District would be reimbursed for the
Metrobus costs incurred and parkmg meter revenue lost as a result of the security action.

Response: Treasury continues to work -vith the Ofﬁc;e of Management and Budget to explore |

ways in which the Federal Government can provide economic support to Metro and the District.

Issue 4: Two commenters stated that Treasury should prepare an EIS because the EA does not
adequately address the traffic conditions resulting from the security action. One commenter
alleged that Treasury did not consider all the traffic data that might be available.

1
Response: The EA characterizes the traffic operatin'g conditions within the study area in terms
of level of service and travel speed and identifies the streets which received the increases and

~ decreases in traffic. It does not quantify the increase}or decrease in commuting time resulting

from the security action, because of the lack of a corr!lparable pre-action data. The emergency
nature of the action precluded a systematic, advance collection of traffic data. Existing data was
used to the extent possible, but no complete set of mformatlon ever existed which could be used
for a direct comparison of before and after condltlons After an extensive search, every available
source of data'was used for the traffic analysis in the IEA including the DCDPW, the FHWA,
and the NPS. i

Issue §: One commenter stated that the EA had thor?ughly evaluated the potentlal 1mpacts of
the action. It concluded that the impacts were minor, should be further reduced by the
recommendations in Chapter 3 and recommended that we prepare a ﬁndmg of no significant
impact. -1
Response: Treasury agrees the impacts are minor. It should be noted that several of the
recommendations in Chapter 3 have been 1mplement<!:d by the cognizant agencies.such as the
DCDPW and Metro. The recommendations are items which could provide additional relief to

traffic problems. | !

Issue 6: Three commenters questioned the adequacy of the air quality analysis' provide in the EA.

" They believe that since the District was in non-attainment status for ozone, even before the

security action, and attainment for carbon monoxide (CO), ozone should have been modeled to




 measure any increases. One commenter stated that slow moving vehicles would emit more

emissions than were emitted before the action.

Response: Ozone is a regional problem. An action that creates traffic delay within a corridor of
the study area does not translate into increased ozoné in that same corridor because of the time
lag between the emission of substances that ai¢ the nrecursors to ozone and ozone creation. Such
an action theoretically could pose a threat to the regxlon by representing an increase in the
inventory of emissions leading to ozone formulation, The effects of individual projects are not
known,; the state of the art is to take care of ozone m'plannmg, accounting for the interaction of
numerous actions and multiple interrelated factors. The security action is not considered to be
regionally significant. Many things contribute to ozc‘me production. Hence the analysis at the
region wide level. It is not common practice to conduct an assessment of the effects of an
individual project, primarily because.the individual pro;ect normally is not significant enough to
perform an entire regional analysis to see how it fits into the picture. Whatever the effects the
individual action would have on emissicas would be within the terms of error of the model and

thus would be statistically xnsxgmﬁcant

Additionally, the security actlon did not result in a large increase in vehicle miles traveled '
(VMT); the traffic that otherwise would have been ulsing Pennsylvania Avenue has shifted to
adjoining streets. Idling or slow moving Vehicles have low volatile organic compound (VOC)
and nitrous oxide (Nox) emission rates. ' Instead, the|amount of VMT and the speed of the travel
are the main influences on VOC and Nox production. For Nox, which is the more vexing of the

main ozone producing pollutants, any decreas in average speed below 28 miles per hour actually

reduces emissions. Most of the traffic in the study area moves at speeds below thlS level during
the three peak periods.

Issue 7: One commenter stated the behef that Treasury was trying to conceal the extent of the
increase in carbon monoxide (CO) emissions, positing that the model results should be compared
to ambient concentrations prior to the closmg of Pennsylvania Avenue to vehxcular traffic in
1995.

Response: While a comparison of the CO levels prior to and after the action could potentially
find some increases in emissions, such a comparison would be impossible to perform; because
traffic levels and CO concentrations were not measured before the action took place. In addition,
an increase in emissions, by itself, is not an indicatién that a problem exists, provided that the
NAAQS are met, and the State Implementation Plan is not violated. The EA shows that both
these conditions are met. The analysis performed in the EA satisfies the requirements of the

NEPA.

Issue 8: One commenter questioned the treatment of indirect emxssxons in the EA and the
assemon that Treasury doesn’t have control over these emissions.

Response: The direct and indirect emissions resultl?g from the security action were analyzed
under NEPA. The same analysis techmques were used that would have been used for the

analysis under the Clean Air Act Amendments’ (CAAA) conformity requirements had they been

4 :
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applicable. The indirect emissions were not included in reaching a CAAA conformity decision
because Treasury does not have a continuing program of control over traffic in the downtown
area.

|
Issue 9: Two commenters stated that the results of the noise and vibration analysis along H
Street are not representative of what they experience at the. I sa**ons. One stated that ‘parking
tour buses along H Street were a noisy visual “wall of stec]” on the historic structures. The same
commenter requested that a vibration barrier be mstalled along H Street to eliminate the potential
for damage to the historic structures. One questloned the use of the 95 dB vibration threshold for

damage to extremely fragile historic buildings from !the Federal Transit Administration (FTA).

|
Response: The noise and vibration data in the EA are actual data taken in a representative
manner at various Jocations in the H Street area. This data is consisteni with the limited amount

‘of pre-existing data that was available. Treasury believes that repairing of the street could further

reduce the noise and vibration levels along H Street. Treazvr, agices that the illegally parked
tour buses create additional sources of noise and vnbranon and shoald be rcmoved by the
appropriate authorities. « l ~

According to the FTA, the 95 dB vibration thresholcii is applicable to both short term impacts
from construction and long-term vibration effects of operational traffic. It was used in the EA
because it is one of only a few guidance publlcatxons on the effects of vibration. Further research
has identified the California Department of Transportatlon (Caltrans) criteria for historic

- buildings and ancient ruins. The Caltrans guidance apphes (0 continuous vibration sources, such

as those resulting from traffic and trains. The Caltrans guidance uses a vibration criteria of 0.08

_inch/second Peak Particle Velocity (PPV) as the thresho]d for damage. PPVs below this level

_ should be part of the base condxtxon for their EIS.

should not result in damage. This is a more conservatwe level than the FTA’s 95 dB (rms) or
0.12 inch/second PPV criteria. The post-action measured levels along H Street were 0.016 -
inch/second or below. Pre-action data showed levels as high as 0.035 inch/second PPV at
Decatur House. Both the pre- and post-action level§ are well below the Caltrans level of 0.08
inch/second PPV. It is clear that the security action ‘dld not result in any significant increase in
these levels, and the vibration data does not show any need for installation of a vibration barrier
along H Street : ) :
Issue 10: Two commenters stated that the cumulatii/e impacts analysis in the EA was deficient
because it did not include a discussion of the Gencral Service Administration’s (GSA) proposal
to limit on street parkmg at Federal Ofﬁce Bmldmgs here in the District.

Response: The purpose of the EA was to analyze thb security actxon, which occurred two years
before the GSA proposal. The GSA proposal is curréntly at the scoping stage and was not
developed enough to include in the EA at the time the EA was bring written. A draft of the
Treasury EA was reviewed by GSA. GSA did prov'xde detailed information about the parking at
the Ronald Reagan Federal Building for use in the cumulative impact analysis. The GSA action
will be fully described in a draft EIS they plan to re]ease in December 1997. The security action
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Issue 11: Three commenters asked Quesvtions relatedE to the Metrobus impacts. Two requested
detailed data on increases or decreases in ridership resulting from the actions. One provided
corrections related to schedules and stops. , i
Response: Information obtained from Metro aﬁer.th?e security action indicated there were some.
ridership changes in the period before and after the security action, bu. .i.c changes could not be
attributed to the security action. The corrections reléted to stops and +~ hedules are
acknowledged. C

Issue 12: The Advisory Council on Historic Preserv%nion stated that additional information about
the historic character of the affected buildings would be needed to complete the Section 106
review under the National Historic Preservation Act! The commenter also clarified the extent of
the original Section 106 review coverage undertaken at the time of the security action by
Treasury. |

| Response: Additional information on the signiﬁcamle of the buildings on the register will be

included in any follow-on Section 106 compliance aictlvny Treasury agrees that the temporary
barriers were addressed as an emergency action at the time of the action and that only newly '
identified issues would be part of a follow-on Sect:oln 106 activity. It was impoftant to recognize
the adverse effect of the temporary barriers and to clarify that the Nation Park Service will be
replacing the temporary barriers with a system of pex"manent barriers as part of its Long-term
Design Plan for Pennsylvania Avenue. 3
l :
Issue 13: One commenter noted that the description of the Section 106 compliance activity was
confusing as to which agencies were doing what. 1 :

|

Response: Section 106 compliance for the placement of the temporary security barriers was

“completed by the Treasury in 1995. The NPS has a project to develop an acceptable permanent

design and replace the temporary barriers, which will be subject to the Section 106 compliance
process. Treasury is conducting a separate Section 106 process to examine effetts other than the
placement of the temporary security bamers, mcludling traffic increases and the resulting visual,
noise, and vibration impacts. c

Issue 14: One commenter noted that the E Street trzifﬁc recommendation could. affect the Zero
Milestone and the Butt-Millet memonal raising hlstornc preservation issues that were not
incl udcd in the EA. i

i
Response: The recommendation for providing for r‘esumption of westbound traffic on E Street
assumed that the existing street configuration would|be maintained and not require widening in
the area of the Zero Milestone and the Butt-Millet memorial. The recommendations provided in
Chapter 3 are just that, recommendations for considération by the agencies withithe authority to
implement them.




——r

: Issue 15: One commenter stated that the EA was mi

‘plan, is a necessary security precaution.

|
{
§

isleading because it did not describe the
process for reaching a decision on whether to 1ssue a FONSI or a notice of intent to prepare an
environmental impact statement. .

|
Response The CEQ’s NEPA regulations have been in place since 1978. Treasury did not feel
it was necessary to explain the purpose of an environmental assessment in its document. The
comment period was announced in the Federal Reglister and the EA itself.

Issue 16: One commenter stated that traffic was worse and that Pennsylvanian Avenue and E

Street should be reopened to vehicular traffic. |

[

|
ReSponse The security need for the restriction has not been eliminated; however Treasury is

‘working with other agencies to examine potential new designs for traffic on E Street. The EA

does show that some streets have had increases in trafﬁc The exact amount which is due to the

. ) L.
- action cannot be determined due to the lack of pre-actlon data.

Issue 17: One commenter criticized the EA for not havmg a section on the beneficial impacts of
the action such as the better access to Lafayette Park and providing a more appropriate setting for
one of our plreemment national symbols. |

_ Response: Treasury agrees that there are many beneficial impacts resulting from the vehicular

traffic restriction and attempted to describe them in qualitative terms in the EA. Most of these
impacts are very difficult to assign dollar figures to and such an effort is not warranted at the EA
level. .

Issue 18: One commenter noted that the action is not consistent with the District’s transportation
plan, as_ outlined in the Imnspoﬂaﬁcn!isMatégy.and,ActionPJan‘fomheNatianlstapital.

Response: The action was taker to protect the Whlte House Complex from explosive devices
carried by vehicles near the perimeter. This action, |Wh1] e inharmonious with the transportation ‘
Issue 19: One commenter believes that there is sufficient pre- exnstmg traffic data available from
the District and the FHWA to allow for estimation of the action’s effects.

Response: The EA used the above mentioned data and data from other sources and still could not
identify a method for making the suggested estimation. FHWA was a cooperating agency for the

EA..

Issue 20: One commenter citing anecdotal evidence from her constituents suggests that noise

 levels now are noticeably higher. This commenter also suggested that the methodology used for

noise in the EA contains flaws and therefore fail to ﬁllly quantify the actual increase.
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Response’: The EA noise data was acquired using st%mdard industry practices and equipment. It
presents the actual dB readings taken at the time of tihe' measurement in a scientifically accurate
manner. : ) o !

|

Issue 21: One commenter noted that the boundaries for the extended study area are appropriate-
for evaluating the project’s effects.

Response: Treasury agrees.

Lawrence H. Summers V |
- Deputy Secretary
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DEPAR‘TMENT OF THE TREASURY

OFFICE OF REAL AND PERSONAL
- PROPERTY MANAGEMENT

To:  John Murphy L Date: Sept 12, 1997
Via:  Ken Schmalzbach

Re:  Implementation of White House Security Review Vehicular Traffic Restriction
Recommerndations Finding of No Significant| Impact and “Federal Register” Notice -

Treasury has prepared a Finding of No Significant (‘FONSI) Impact for the Environmental
Assessment (EA) for the “Implementation of White House Security Review Vehicular Traffic
Restriction Recommendations.” The Office of Enforcement the Secret Service, the Office of
General Counsel, the Federal Highway Admlmstratllon (FHWA), and my office guided the
preparation of the FONSI. The FONSI was written by Treasury. Issuance of the FONSI
completes the National Envxronmental Policy Act (NEPA) compliance effort for the security
action. :

The EA was subject to a 30-day public comment period. Six hundred fifty copies of the EA
were distributed. We received only twelve comment letters on the EA. Treasury considered -
each comment before deciding to issue a FONSI.

Treasury needs to announce the availability of the FbNS~I in the “Federal Register” as part of
the public participation process required under NEPA. Attached are the FONSI (Tab A) and
the required four original copies of the Federal Regxster notice (Tab B)-for signature by the
Deputy Secretary. ; |

t
}

Recommend you forward the FONSI and the “Federal Register” notlce for signature.
|

Belf 1 P e

./~ ROBERT T. HARPER
- DIRECTOR
: !

R B T
- Room 6140
Treasury Annex Building
Phone 622 0500
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DEPARTMENT OF THE TREASURY
WASH!NGTON D.C.

SECRETARY OF THE TREASURY - June 25 1996
14
. |

The Honorable Daniel K. Akaka
Committee on Governmental Affairs |
United States Senate

Washington, D.C. 20510

Dear Senator Akaka:

I understand that the Senate Commnttee on Governmental Affairs will hold a hearing on

Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue, *
and I wanted to provide you with information regardmg the decision to restrict vehicular

access on Pennsylvania Avenue. |

On May 19, 1995, T issued an order directing the United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on
State Place. The basis for that directive was the ﬁndmg of the White House Security Review
(“Review™) that “there is no alternative to prohxbltmg vehicular traffic on Pennsylvama
‘Avenue that would ensure the safety of the President and the thousands of visitors who are at
or near the White House daily from explosive devnces carried by vehicles near 1ts
boundaries.” 4 |
This decision was based on nonpartisan advice that was ground in prudent security and
intelligence information that is indisputable, and what was true then, is true today. There
were no practical alternatives, and the solution protects the Presuient and public access.
i
The White House Security Review was the most c’omprehensive analysis of White House
security ever conducted. The Review’s recommendatmn to proh1b1t vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent
nonpartisan Advisory Committee, which mcluded former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’s conclusmn was further validated by the
Oklahoma City bombing. Indeed, the Advisors reachcd this recommendation, and I
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have
~enclosed addmonal information about the Review for your reference.

|
|
|
|
|

1
|
|



To ensure that its findings were supported by careful analysis, the Review consulted ten
technical experts, eleven public access consultants, and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, the Review briefed the House and Senate
Leadership and the approprlate Comrmttec Members who have oversight responsibility for
the Secret Service, i
Traffic and appearance are both concerns to us as well and the Administration is working on
them both with the city and the Congress. Howeyer, this measure maintains the same
amount of public access to the White House, whxle reducing the serious security risk posed
to the White House, the President and ﬁrst Famlly, employees, and visitors by vehicles

carrying explosives. ‘ ‘

The order to close Pennsylvania Avenue to vehlcular fraffic was based on the authority and
responsibility given to the Secretary of the Treasu{ry to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal opinions discussing this authority were provided by
Treasury’s General Counsel and by the Office of Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its opinion that “section 3056 grants the Secretary
broad authority to take actions that are necessary ; and proper to protect the President. In
light of the recommendations of the White House! 'Security Review and the United States
Secret Service’s unique expertise and special responsibility in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” I have

enclosed copies of the legal opinions for your ‘reftiarence.

I know that you share my concern and commitmént to ensuring the safety of the President

and the thousands who visit and work either at or near the White House. If you would like
any additional mformanon please feel free to contact me.

i
Sincerely,

QWE Zm

Robert E. Rubm

Enclosures
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY ) i June 25’; 1996

The Honorable Bob Smith
Committee on Governmental AffaJrs
United States Senate

Washington, D.C. 20510

Dear Senator Smith:

I understand that the Senate Committee on Governmenta! Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 1996 This is an extremely important issue,
and I wanted to provide you with information regardmg the decision to restrict vehlcular
access on Pennsylvania Avenue. A

On May 19, 1995, I issued an order directing the United States Secret Service to prohibit
véhicular traffic on segments of Pennsylvania A\;fenue and South Executive Avenue, and on
State Place. The basis for that directive was the, finding of the White House Security Review
(“Review”) that “there is no alternative to prohlbmng vehicular traffic on Pennsylvania .
Avenue that would ensure the safety of the Premdent and the thousands of visitors who are at
“or near the White House daily from explosive devmes carried by vehlcles near its
boundaries.” ]

This decision was based on nonpartisan advice that was ground in prudent security and
intelligence information that is indisputable, and what was true then, is true today. There
were no practical alternatives, and the solution protccts the President and public access.

The White House Security Review was the most' comprehensive analysis of White House
security ever conducted. The Review’s recommendanon to prohlblt vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent ‘
nonpartisan Advisory Committee, which mcluded former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’s Eonclumon was further validated by the
Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and I
concurred with it, before the devastating tragedy, in Oklahoma City occurred. I have
enclosed additional information about the Review for your reference.
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To ensure that its findings were supported by carglful analysis, the Review consulted ten
technical experts, eleven public access consultants, and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, the Review briefed the House and Senate
Leadership and the appropriate Committee Members who have oversight responsxblhty for
the Secret Service. : i

Traffic and appearance are both concerns to us as/well and the Administration is working on
them both with the city and the Congress. However, this measure maintains the same
amount of public access to the White House, whrle reducing the serious security risk posed
to the White House, the President and first Famrly, employees and visitors by vehicles

carrymg explosives. I
The order to close Pennsylvania Avenue to vehlcullar traffic was bascd on the authority and
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal opinions [drscussmg this authority were provided by
Treasury’s General Counsel and by the Office of Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its opmwn that “section 3056 grants the Secretary
broad authority to take actions that are necessary and proper to protect the President. In
light of the recommendations of the White House §ecur1ty Review and the United States.
~ Secret Service’s unique expertise and special respon31b111ty in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” 1 have '
enclosed copies of the legal opinions for your reference.

: E
I know that you share my concern and commument to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like
any addmonal information, please feel free to contact me.

Robert E. Rubin

Enclosures




DEPARTMENT OF THE TREASURY.
WASHINGTON, D.C.
|

SECRETARY OF THE TREASURY ) . ]’une 25) 1996

The Honorable John McCain
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Dear Senator McCain: :
. . i . .
| ~ :
I understand that the Senate Committee on Governmental Affairs will hold a hearing-on
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue,
and 1 wanted to provide you with information régarding the decision to restrict vehicular
access on Pennsylvania Avenue. | :

On May 19, 1995, 1 issued an order directing tﬂe United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on .
State Place. The basis for that directive was the finding of the White House Security Review
(“Review”) that “there is no alternative to prohlbltmg vehicular traffic on Pennsylvama
Avenue that would ensure the safety of the Presxdent and the thousands of visitors who are at
or near the White House daily from explosive dewces carried by vehicles near its
boundaries. ” : ;
This decision was based on nonpartisan advice tlhat was ground in prudent security and
intelligence information that is indisputable, and what was true then, is true today. There
were no practical alternatives, and the solution ;E)rotects the President and public access.

| _ ,
The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review’s recommendation to prohibit vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent
nonpartisan Advisory Committee, which included former Secretary of Transportation William -
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on ‘extensive
study and solid facts. Tragically, the Review’s ‘conclusion was further validated by the
Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and |
“concurred with it, before the devastating tragedy in Oklahoma City occurred. I have
enclosed additional information about the Review for your reference.

|
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To ensure that its findings were supported by careful analysis, the Review consulted ten
technical experts, eleven public access consultanjts, and security experts from eight foreign
countries, The Review also sought the advice and support of Congress regarding this
important decision. Before my order was 1ssued the Review briefed the House and Senate
Leadership and the appropriate Committee Members who have over51ght responsibility for
the Secret Service.

Traffic and appearance are both concems to us as well and the Administration is working on
them both with the city and the Congress. However, this measure maintains the same
amount of public access to the White House, while reducing the serious security risk posed
to the White House, the President and first Famxly, employees, and vxsnors by vehicles

carrying explosives.

The order to close Pénnsylvania Avenue to vchmular traffic was based on the authority and
responsibility given to. the Secretary of the Treasury to protect the President under 18 U.S.C,
Section 3056 and related statutes. Legal opmlons discussing this authority were provided by
Treasury’s General Counsel and by the Office of I.cgal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its oplmon that “section 3056 grants the Secretary
broad authority to take actions that are necessary, and proper to protect the President. In
light of the recommendations of the White House Security Review and the United States
Secret Service’s unique expertise and special responsibility in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” I.have
enclosed copies of the legal opinions for your reference.

I know that you share my concern and commitmtgznt to ensuring the safety of the President
and the thousarids who visit and work either at or near the White House. If you would like
any additional information, please feel free to contact me. :

|
20

‘Sincerely,

\E, ﬂ»u(n%_

Robert E. Rubin

|
|

Enclosures




DEPARTMENT OF TI'HE TREASURY
WASHINGTON, D.C.

1

SECRETARY OF THE TREASURY Ju“e 25 1996
b

|
| |
The Honorable William S. Cohen S
Committee on Governmental Affairs i
United States Senate ‘ ;
Washington, D.C. 20510 {

|

Dear Senator Cohen: ,;

I understand that the Senate Committee on Governmental Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue,
and I wanted to provide you with information regardmg the decision to restrict vehicular
access on Pennsylvama Avenue. . i
On May 19, 1995, 1 issued an order directing the United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on
Staté Place. The basis for that directive was the finding of the White House Security Review
(“Review”) that “there is no alternative to prohibiting vehicular traffic on Pennsylvania
Avenue that would ensure the safety of the President and the thousands of visitors who are at
or near the White House daily from exploszve dewces camed by vehicles near its
boundaries.” ‘ g

This decision was based on nonpartlsan advice that was ground in prudent security and
intelligence information that is indisputable, and| what was true then, is true today. There
- were no practical alternatives, and the solution protects the President and public access.

. « | : '
The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review’s recomm'endation to prohibit vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent
nonpartisan Advisory Committee, which included former Secretary of Transportation William -
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s concluston regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’s conclusion was further validated by the
Oklahoma City bombing. Indeed, the Advisors Ireached this recommendation, and I
concurred with it, before the devastating tragedy in Oklahoma City occurred. 1 have
enclosed additional information about the Rev1ew for your reference.




To ensure that its findings were supported by care!ful analysis, the Review consulted ten
technical experts, eleven public access consultants, and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, 'the Review briefed the House and Senate
Leadership and the appropriate Commlttﬁe Members who have oversight responsibility for
the Secret Service., .

Trafﬁc and appearance are both concems to us as] well and the Administration is working on
them both with the city and the Congress. However this measure maintains the same
amount of public access to the White House, whﬂe reducing the serious security risk posed
to the White House, the President and ﬁrst‘Familfy, employees, and visitors by vehicles
carrying explosives. : | '

!

The order to close Pennsylvania Avenue to vehicular traffic was based on the authority and

responsibility given to the Secretary of the TreasUry to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal opmlons discussing this authority were provided by
Treasury’s General Counsel and by the Office of sLegal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its oplmon that “section 3056 grants the Secretary.
broad authority to take actions that are necessary|and proper to protect the President. In
light of the recommendations of the White House Security Review and the United States
Secret Service’s unique expertise and special responsibility in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary " I have
enclosed copies of the legal opmlons for your referencc

I know that you share my concern and commitment to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like
any additional information, please feel free to cohtact me.

i Sincerely, |

; Robert E, Rubin
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DEPARTMENT OF THE TREASURY
WASHINGTO"N, D.C.

: |
SECRETARY OF THE TREASURY .+ June 25,1996 -

|
|
The Honorable Ted Stevens '
Chairman |
Committee on Governmental Affairs | |
United States Senate '
Washington, D.C. 20510 - }

Dear Mr. Chairman:

I understand that the Senate Committee on Governmental Affairs will hold a hearing on
" Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue,
and I wanted to- provide you with information regarding the decision to restrict vehicular
access on Penn sylvama Avenue. !
|
On May 19, 1995, I issued an order drrectmg the United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on
State Place. The basis for that directive was the finding of the White House Security Review
(“Review”) that “there is no alternative to prohibiting vehicular traffic.on Pennsylvania
Avenue that would ensure the safety of the Pres|ident and the thousands of visitors who are at
or near the White House darly from explosive devrces carried by vehicles near its ‘
boundaries.” :
This decision was based on nonpartisan advice t,hat was ground in prudent security and
intelligence information that is indisputable, and what was true then, is true today. There

were no practical alternatives, and the solution f)rotects the President and public access.

The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review's recomn)'endation to prohibit vehicular traffic from a
segment of Pennsylvania Avenue was fully enqorsed by its six member independent
nonpartisan Advisory Committee, which included former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive .
study and solid facts. Tragically, the Review’ siconclusion was further validated by the
Oktahoma City bombing. Indeed, the Advrsors reached this recommendation, and I
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have

enclosed additional information about the Review for your reference.

|
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To ensure that its findings were supported by careful analysis, the Review consulted ten
technical experts, eleven public access consultants, and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, the Review briefed the House and Senate
Leadership and the appropriate Committee Members who have overmght responsibility for
the Secret Service.

1
Trafﬁc and appearance are both concerns to us as well and the Administration is working on
them both with the city and the Congress. However, this measure maintains the same
amount of public access to the White House, whlle reducing the serious security risk posed
to the White House, the President and first Famlly, employees, and visitors by vehicles

carrying explosives. .

The order to close Pennsylvania Avenue to vehicular traffic was based on the authority and .
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal opinions discussing this authority were provided by
Treasury’s General Counsel and by the Office of Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its opinion that “section 3056 grants the Secretary
broad authority to take actions that are necessary and proper to protect the President. In
light of the recommendations of the White House Security Review and the United States

. Secret Service’s unique expertise and’ special respbnmblhty in this matter, we agree with [the]

conclusion that section 3056 authorizes the actions contemplated by the Secretary ” I have .
“enclosed copies of the legal opinions for your reference

I know that you share my concern and commltment to ensuring the safety of the President
and the thousands who visit and work either at or] near the White House. If you would hke
any additional mformatmn please feel free to contact me.

Sincerely,

Robert E. Rubin
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY . . }Uﬂe 25, 1996
n .

The Honorable Byron L. Dorgan
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Dear Byron:

1.
I understand that the Senate Committee on Goveijnmental Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 1?96. This is an extremely important issue,
and I wanted to provide you with information regarding the decision to restrict vehicular
access on Pennsylvania Avenue. | ‘ ‘

On May 19, 1995, I issued an order directing the United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on

. State Place. The basis for that directive was the ffinding of the White House Security Review
(“Review™) that “there is no alternative to prohibiting vehicular traffic on Pennsylvania

* Avenue that would ensure the safety of the President and the thousands of visitors who are-at
or near the White House daily from explosive devices carried by vehicles near its -
boundaries.” - S | :

This decision was based on nonpartisan advice th%xt was ground in prudent security and
intelligence information that is indisputable, and what was true then, is true today. There
were no practical alternatives, and the solution pr;otects the President and public access.

The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review’s recommendation to prohibit vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent
nonpartisan Advisory Committee, which includeq former Secretary of Transportation William
Coleman and former Director of the FBI and the!CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posep from vehicles was based on extensive
study and solid facts. Tragically, the Review’s conclusion was further validated by the

. Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and I
concurred with it, before the devastating tragedy in Oklahoma City occurred. T have
enclosed additional information about the Review} for your reference.
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To ensure that its findings were supported by careful analysis, the Review consulted ten
technical experts, eleven public access consultants and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, the Review briefed the House and Senate
Leadership and the appropriate Commlttee Members who have over51ght responsibility for
the Secret Service.

Traffic and appearance are both concerns to us a§ well and the Administration is working on
them both with the city and the Congress. However this measure maintains the same
amount of public access to the White House, whxle reducing the serious security risk posed
to the White House, the President and first Famﬂy, employees and visitors by vehicles

carrying explos;*ves )
The order to close Pennsylvania Avenue to vehxcLIm traffic was based on the authority and
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C.,
Section 3056 and related statutes. Legal opmloné discussing this authority were provided by
Treasury’s General Counsel and by the Office of |Legal Counsel at the Department of Justice.
Justice's Office of Legal Counsel stated in its opinion that “section 3056 grants the Secretary
broad authority to take actions that are necessary and proper to protect the President. In
light of the recommendations of the White House Security Review and the United States
Secret Service’s unique expertise and special rcspon51b1hty in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” I have
enclosed copies of the legal opinions for your reff;:rence.

: l
I know that you share my concern and commitment to ensuring the safety of the President
and the thousands who visit and work either at or near the White House If you would like
any additional information, please feel free to contact me.

; Sincerely,
I

C’Bbg \/LS ns

i Robert E. Rubin
i
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DEPARTMENT OF TIHE TREASURY
 WASHINGTON, D.C.

SECRST;’\RY OF THE TREASURY ' » B ' June 25 l 1996
"~y

|

‘ »
. The Honorable Joseph I. Lieberman 1
Committee on Governmental Affairs ' ;
United States Senate i
Washington, D.C. 20510 ‘

Dear Joe:

I understand that the Senate Committee on Govc‘mn\?ental Affairs will hold a hearing on

Pennsylvania Avenue on Wednesday, June 26, 1‘996 This is an extremely important issue,

and I wanted to provide you with information regardmg the decision to restrict vehicular
access on Pennsylvama Avenue, : i
On May 19, 1995 I issued an order directing the United States Secret Serv1ce to prohibit
vehicular traffic on segments of Pennsylvania Aivenue and South Executive Avenue, and on
State Place. The basis for that directive was the finding of the White House Security Review
(“Review™) that “there is no alternative to prohibiting vehicular traffic on Pennsylvania
Avenue that would ensure the safety of the President and the thousands of visitors who are at
or near the White House daily from explosive dev1ces carried by vehicles near its
boundaries.” : : 1

This decision was based on nonpartlsan advice that was ground in prudent security and
intelligence information that is indisputable, and what was true then, is true today. There
were no practical alternatives, and the solution Qrotects the President and public access.
|

The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review’s recommendatlon to pI'Ohlblt vehicular traffic from a
segment of Pennsylvania Avenue was fully cndorsed by its six member independent
nonpartisan Advisory Committee, which mcludqd former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’s ;conclusion was further validated by the
Oklahoma City bombing. Indeed, the Advisorsireached this recommendation, and 1
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have
enclosed additional information about the Review for your reference.

|

|
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. To ensure that its findings were supported by careful analysis, the Review consulted ten
technical experts, eleven public access consultantF, and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, the Review briefed the House and Senate
Leadership and the appropriate Committee Members who have oversight respon31b111ty for
the Secret Service. «

Traffic and appearance are both concerns to us as well and the Administration is working on
them both with the city and the Congress. However this measure maintains the same
amount of public access to the White House, whlle reducing the serious security risk posed
to the White House, the President and first Famxly, employees, and visitors by vehicles

carrying explosives.

The order to close Pennsylvania Avenue to vehicular traffic was based on the authority and
_responsibility given to the Secretary of the Treaspry to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal opinions discussing this authority were provided by
Treasury’s General Counsel and by the Office of ' Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its oplmon that “section 3056 grants the Secretary
broad authority to take actions that are necessary! land proper to protect the President. In
light of the recommendations of the White House Security Review and the United States
~ Secret Service's unique expertise and special respon31b1hty in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” T have
enclosed copies of the legal opmxons for your reference
I know that you share my concern and commitmént to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like
any addxtlonal information, please feel free to co?tact me.

; Sincerely,

T (L,

Robert E. Rubin
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY - June 25’ 1996

The Honorable David Pryor

 Committee on Governmental Affairs
United States Senate !
Washington, D.C. 20510 ;

 Dear David: o 1

I understand that the Senate Commlttee on Governmental Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 1'996 This is an extremely important issue,
and I wanted to provide you with information regardmg the decision to restrict vehlcular
access on Pennsylvania Avenue. E
7 | : .
On May 19, 1995, 1 issued an order directing tﬂe United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on
~ State Place. The basis for that directive was the finding of the White House Security Review
(“Review™) that “there is no alternative to prohlbmng vehicular traffic on Pennsylvania
Avenue that would ensure the safety of the President and the thousands of visitors who are at
or near the White House daily from explosive dewces carned by vehicles near its
boundaries.” o ; :

1

i
This decision was based on nonpartisan advice that was ground in prudent security and

intelligence information that is indisputable, and what was true then, is true today. There
were no practicai alternatives, and the solution protects the President and public access.

" The White House Security Rewew was the most comprehensive analysis of White House
security ever conducted. The Review’s recommendation to prohlbzt vehicular traffic from a
segment of Pennsylvania Avenuc was fully endorsed by its six member independent
nonpartisan Advisory Committee, which mcluded former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive

- study and solid facts. Tragically, the Review’ S\conclusmn was further validated by the
Oklahoma Cxty bombing. Indeed, the Advisors reached this recommendation, and I
concurred with it, before the devastatmg tragedy in Oklahoma City occurred. ‘I have
enclosed additional information about the Rev1ew for your reference.



To ensure that its findings were supported by ca:eful analy31s the Review consulted ten
technical experts, eleven public access consultants and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, . the Review briefed the House and Senate
Leadership and the appropriate Commmee Members who have oversight responsnbxlxty for
the Secret Service. . {

k
Traffic and appearance are both concerns to us as well and the Administration is working on
‘them both with the city and the Congress. However, this measure maintains the same
amount of public access to the White House, while reducing the serious security risk posed
to the White House, the President and first Family, employees, and visitors by vehicles

carrying explosives. i

The order to close Pennsylvania Avenue to vehmular traffic was based on the authority and |
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C.
* Section 3056 and related statutes. Legal oplmons discussing this authority were provided by
Treasury’s Gereral Counsel and by the Office of| 'Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its oplmon that “section 3056 grants the Secretary
- broad authority to take actions that are necessary'and proper to protect the President. In

~ light of the recommendations of the White House Security Review and the United States '
~ Secret Service's unique expertise and special responsibility in this matter, we agree with [the]
conclusion that section 3056 authorizes the actmnls contemplated by the Secretary.™ I have
enclosed copxe> of the legal opinions for your reference

I know that you share my concern and commltment to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like

any additional information, please feel free to contact me.
1

f Sincerely,

By L,

Robert E. Rubin
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.
|

SECRETARY OF THE TREASUBY : June 25’ E1996 )

I

|

R
The Honorable Carl Levin -
Committee on Governmental Affalrs i
United States Senate : ]
Washington, D.C. 20510 - ;

Dear Carl:. o : ]

I understand that the Senate Committee on Govete‘nmental Affairs will hold a hearing on

Pennsylvania Avenue on Wednesday, June 26, 1|996 This is an extremely important issue,
and I wanted to provide you with information regardmg the decxsxon to restrict vehicular
access on Pennisylvania Avenue.

{ .

On May 19, 1995, I issued an order directing the United States Secret Service to prohibit
. vehicular traffic on segments of Pennsylvania A\‘/enue and South Executive Avenue, and on -

State Place. The basis for that directive was the finding of the White House Security Review

‘(“Review”) that “there is no alternative to prohxbxtmg vehicular traffic on Pennsylvania

Avenue that would ensure the safety of the Pre31dent and the thousands of visitors who are at

or near the White House daily from explosive devmes carried by vehicles near its

boundaries.” !

: ! ‘
This decision was based on nonpartisan advice that was ground in prudent security and
intelligence information that is indisputable, and? what was true then, is true today. There
were no practical alternatives, and the solution protects the President and public access.
N :

The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review’s r@comm;endation to prohibit vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent
nonpartisan Advisory Committee, which mcluded former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’s iconclusion was further validated by the
Oklahoma City bombing. Indeed, the Adv1sors| reached this recommendation, and I
concurred with it, before the devastating tr_agedy in Oklahoma City occurred. I have .

enclosed additional information about the Review for your reference.




2- |
To ensure that its findings were supportcd by careful analys:s the Review consulted ten
technical experts, eleven public access consultants and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
-important decision. Before my order was issued,| the Review briefed the House and Senate
Leadership and the appropriate Commiittee Members wha have oversight responsibility for
the Secret Service. : :
|
Traffic and appearance are both concerns to us as well and the Administration is working on
them both with the city and the Congress. However, this measure maintains the same
amount of public access to the White House, whxle reducing the serious security risk posed
to the White House, the President and first Famlly, emponees and visitors by vehicles

carrying explosives. l

The order to close Pennsylvania Avenue to vehtcular traffic was based on the authority and
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal 0p1mon§ discussing this authority were provided by
Treasury’s General Counsel and by the Office of Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its opinion that “section 3056 grants the Secretary
broad authority to take actions that are necessarygand proper to protect the President. In
light of the recommendations of the White House Security Review and the United States
Secret Service’s unique expertise and special responsibility in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” I have
enclosed copies of the legal opinions for your reference.

| | |
I know that you share my concern and commitment to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like
any additional information, please feel free to contact me.

g Sincerely,
|

‘35 (NS

1 " Robert E. Rubin

Enciosures




DEPARTMENT OF,T‘HE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY June 25’ 11996
I

i

The Honorable Sam Nunn
Committee on Governmental Affairs r
United States Senate I
Washington, D.C. 20510 ‘ |
|
|
J

Dear Sam: |
I understand that the Senate Cornmittee on Govefmmental Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 1996. This is dn extremely important issue,
and I wanted to provide you with 1nformatron regardrng the decision to restrict vehicular
access on Pennsylvania Avenue. ‘

On May 19, 1995, I issued an order directing th(‘t United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on -
State Place. The basis for that directive was the finding of the White House Security Review
" (“Review”) that “there is no alternative to prohrbltmg vehicular traffic on Pennsylvania
Avenue that would ensure the safety- of the President and the thousands of visitors who are at
or near the White House daily from explosive dévices carried by vehrcles near its
boundaries.” _ {
This decision was based on nonpartisan advice t}‘tat was ground in prudent security and
intelligence information that is indisputable, and!what was true then, is true today. There
were no practical alternatives, and the solution protects the President and public access.
I

The White House Security Review was the' most comprehensive analysis of Whlte House
security ever conducted. The Review’s recommendation to prohibit vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent -

~ nonpartisan Advisory Committee, which mcluded former Secretary of Transportation William -
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’s k:onclusion was further validated by the
Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and I
concurred with it, before the devastatlng tragedy in Oklahoma City occurred. I have
enclosed additional 1nformat10n about the Rev1ew for your reference.

i
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To ensure that its findings were supported by careful analysw, the Review consulted ten
technical experts, eleven public access consultants, and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued,‘ the Review briefed the House and Senate
Leadership and the appropriate Commlttee Members who have oversight responsibility for
the Secret Service. . '

Traffic and appearance are both concerns to us as well and the Administration is working on
them both with the city and the Congress. However, this measure maintains the same
amount of public access to the White House, while reducing the serious security risk posed
to the White House, the President and first Famlly, employees, and visitors by vehicles

carrying explosives. , 1

The order to close Pennsylvania Avenue to vehicLla traffic was based on the authority and
responsibility given to the Secretary of the Trea,sury to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal opmlons discussing this authority were provided by -
Treasury’s General Counsel and by the Office of,Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its opinion that “section 3056 grants the Secretary
broad authority to take actions that are necessary'and proper to protect the President. In

light of the recommendations of the White House Security Review and the United States
Secret Service’s unique expertise and special responsibility in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary ” 1 have
enclosed copies of the legal opinions for your reference '

I know that you share my concern and commitment to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like
any additional information, please feel free to coPtact me.

| Sincerely,
oG (L

Robert E, Rubin

i
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DEF’ARTMENT OF T|HE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY . June 25’5 1996

|
The Honorable John Glenn
Ranking Democrat
Committee on Governmental Affairs
United States Senate
Washington, D.C. 20510

Dear John: 1 ' \
I understand that the Senate Committee on Govéminental Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 1996 This is an extremely important issue,
and I wanted to provide you with information regardmg the decision to restrict vehicular
access on Pennsylvama Avenue {
On May 19, 1995, I issued an order directing the United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on

- State Place. The basis for that directive was the finding of the White House Security Review
(“Review™) that “there is no alternative to prohlbmng vehicular traffic on Pennsylvania
Avenue that would ensure the safety of the President and the thousands of visitors who are at
or near the White House daily from exploswe devices carried by vehicles near its
‘boundaries.” !
This decision was based on nonpartlsan advice that was ground in prudent security and -
intelligence information that is indisputable, and what was true then, is true today. There
were no practical alternatives, and the solution protects the President and public access.

The White House Security Review was the rnost! comprehensive analysis of White House
security ever conducted. The Review’s recommendation to prohibit vehicular traffic from a.
segment of Pennsylvania Avenue was fully endorsed by its six member independent
nonpartisan Advisory Committee, which mcIuded former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’s conclusmn was further validated by the

. Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and I
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have
enclosed additional information about the Review for your reference.

|
|
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2. }
To ensure that its findings were supported by cart::ful analysis, the Review consulted ten
technical experts, eleven public access consultants, and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, the Review briefed the House and Senate
Leadership and the appropriate Committee Memb'ers who have oversi ght responsnblhty for
the Secret Service. ‘ !

. | :
Traffic and appearance are both concerns to us as well and the Administration is working on
them both with the city and the Congress. Howe‘ver this measure maintains the same
amount of public access to the White House, whlle reducing the serious security risk posed
to the White House, the President and first Famlly, employees, and visitors by vehicles
|

carrymg explosives. . |
\

The order to close Pennsylvania Avenue to vehxcular traffic was based on the authonty and
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal oplmons discussing this authority were prov1ded by
Treasury’s General Counsel and by the Office of | Legal Couasel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its opinion that “section 3056 grants the Secretary
broad authority to take actions that are necessary iand proper to protect the President. In
light of the recommendations of the White House Security Review and the United States
Secret Service’s unique expertise and special respon31b111ty in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” I have
enclosed copies of the legal opinions for your reference.

I know that you share my concern and commitment to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like

any additional information, please feel free to co?tact me.

Sincerely,

TS Ly

Robert E. Rubin
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

) |
SECRETARY OF THE TREASURY . June 25’

The Honorable Pete V. Domenici

Committee on Governmental Affairs
United States Senate i
Washington, D.C. 20510

Dear Pete:

I understand that the Senate Committee on Governmental Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue,
and I wanted to provide you with information regardmg the décision to restrict vehicular
access on Pennsylvania Avenue.

On May 19, 1995, I issued an order directing the United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenuc and South Executive Avenue, and on
State Place. The basis for that directive was the finding of the White House Security Review
(“Review™) that “there is no alternative to prohibiting vehicular traffic on Pennsylvania
Avenue that would ensure the safety of the President and the thousands of visitors who are at
or near the White House daxly from explosive devxces carried by vehicles near its
boundaries.” i

This decision was based on nonpartisan advice t;'hat was ground in prudent security and
intelligence information that is indisputable, and what was true then, is true today. There
were no practical alternatives, and the solution ipmtects the President and public access.

The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review’s recommendation to prohibit vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent
nonpartisan Advisory Committee, which included former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The '
Committee’s conclusion regarding the threat pojsed from vehicles was based on extensive
study and solid facts. Tragically, the Review’s conclusion was further validated by the
Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and 1
concurred with it, before the devastating tragedy‘ in Oklahoma City occurred. I have

enclosed addmonal information about the Review for your reference.
I

|
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To ensure that its findings were supported by careful analysis, the Review consulted ten
technical experts, eleven public access consultants and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued; the Review briefed the House and Senate
Leadership and the appropriate Commlttcc Membcrs who have oversight responsibility for
the Secret Service. | :

Traffic and appearance are both concerns to us a’s well and the Administration is workmg on
them both with the city and the Congress. However this measure maintains the same
amount of public access to the White House, while reducing the serious secunty risk posed -
to the White House, the President and first Famxly, employees, and visitors by vehicles
carrying explosives.

The order to close Pennsylvania Avenue to vehicular traffic was based on the authority and
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C.
- Section 3056 and related statutes. Legal opinions discussing this authority were provided by
Treasury’s General Counsel and by the Office of Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its opinion that “section 3056 grants the Secretary
broad authority to take actions that are necessary and proper to protect the President. In
light of the recommendations of the White House Security Review and the United States
Secret Service's unique expertise and special responsibility in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” I have
enclosed copies of the legal opinions for your reference.

I know that you share my concern and comm1tm|ent to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like
any additional information, please feel free to cqntact me.

Sincerely,

& S Ly

Robert E.- Rubin

‘
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY : June 25 1996
s

] .

The Honorable Thad Cochran
Committee on Governmental Affairs L
" United States Senate : R
Washington, D.C. 20510

Dear Thad: |
|
I understand that the Senate Committee on Governmental Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 11996 This is an extremely important issue,
and I wanted to provide you with information rega:dmg the decision to restrict VCthU]&I’
access on Pennsylvania Avenue. ]

| !
On May 19, 1995, I issued an order directing the United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on
State Place. The basis for that directive was the finding of the White House Security Review
(“Review”) that “there is no alternative to prohibiting vehicular traffic on Pennsylvania »
Avenue that would ensure the safety of the President and the thousands of visitors who are at
or near the White House dally from explosive devxces camed by vehicles near its.
boundaries.” ;'
This decision was based on nonpartisan advice that was ground in prudent security and
intelligence information that is indisputable, and what was true then, is true today. There
were no practical alternatives, and the solution Irrotects the President and public access.
The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review’s recommendanon to prohlblt vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent -
nonpartisan Advisory Committee, which mcluded former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee's conclusion regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’sgconclusion was further validated by the
Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and I
concurred with'it, before the devastating tragedy in Oklahoma City occurred. I have
enclosed additional information about the Rev1ew for your reference

|
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To ensure that its findings were supported by careful analysis, the Review consulted ten
technical experts, eleven public access consultants and security experts from eight foreign
countries. The Review also sought the advice and support of Congress regarding this
important decision. Before my order was issued, the Review briefed the House and Senate
Leadership and the appropnate Committee Members who have oversight responsibility for
the Secret Servwe

‘Traffic and appearance are both concerns to us as well and the Administration is working on

them both with the city and the Congress. However, this measure maintains the same
amount of pubhc access to the White House, whﬂe reducing the serious security. risk posed
to the White House, the President and first Famziy, employees, and visitors by vehicles
carrying explonlves il

The order to close Pennsylvania Avenue to veh:cular traffic was based on the authority and
responsibility given-to the Secretary of the Treasury to protect the President under 18 U.S.C.
Section 3056 and related statutes. Legal opinions discussing this authority were provided by
Treasury’s General Counsel and by the Office of Legal Counsel at the Department of Justice.
Justice’s Office of Legal Counsel stated in its nﬁinion that “section 3056 grants the Secretary
broad authority to take actions that are necessary and proper to protect the President. In
light of the recommendations of the Whlte House Security Review and the United States
Secret Service's unique expertise and specxal respons&blhty in this matter, we agree with [the]
conclusion that section 3056 authorizes the actions contemplated by the Secretary.” I have
enclosed copiés of the legal opinions for your reference

I know that you share my concern and commltrnent to ensuring the safety of the President
and the thousands who visit and work either at or near the White House. If you would like
any additional information, please feel free to contact me.

l

. ]

J Sincerely,

| :

& » '

By Lo

Robert E. Rubin
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY y june 25!, 1996

§

i
i

The Honorable Fred Thompson
Committee on Governmental Affairs
United States Senate 1
Washington, D.C. 20510

Dear Fred:

"I understand that the Senate Commlttec on Governmental Affairs will hold a hearing on
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue,
and I wanted to provide you with information regardmg the decision to restrict vehicular
access on Pennsylvania Avenue. ’

On May 19, 1995, I issued an order directing the United States Secret Service to prohibit
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on
State Place. The basis for that directive was the finding of the White House Security Review
(“Review™) that “there is no alternative to prohlbxtmg vehicular traffic on Pennsylvania
Avenue that would ensure the safety of the President and the thousands of visitors who are at
or near. the White House daily from explosive dewces carried by vehicles near its .
boundaries.” .

This decision was based on nonpamsan advice that was ground in prudem security and
intelligence information that is indisputable, and what was true then, is true today. - There
were no practical alternatives, and the solution Frotects the President and public access.
The White House Security Review was the most comprehensive analysis of White House
security ever conducted. The Review's rccomn'lendation to prohibit vehicular traffic from a
segment of Pennsylvania Avenue was fully endorsed by its six member independent
nonpartisan Advisory Committee, which mcluded former Secretary of Transportation William
Coleman and former Director of the FBI and the CIA, Judge William Webster. The
Committee’s conclusion regarding the threat posed from vehicles was based on extensive
study and solid facts. Tragically, the Review’ s} conclusion was further validated by the
Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and 1
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have
‘enclosed additional information about the Revie;w for your reference.
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The Honorable Ted stavens
. Chairman

' Committee on Governmental Affairs
United States Senate :
Washington, D.C. 20510
Mr, Chairman

The Honorable William 8. Cchen
Committee on Governmental Affairs
UInited States Senate

Washington, D.C. 20510

Senator Cohen

The Honorable Thad Cochran
Committee on Governmental Affairs
United States Senate

washington, D. C. 20510

Thad .

The Honorable Bob Smith

Committee on Governmental Affairs
United States Senate

washington, D.C. 20510

Senator Smith

The Honorable John Glenn

Ranking Democrat

‘Committee on Governinental Affairs
United States Senate
Wwashington, D.C. 20510

John

¢

The Honorable Carl Levin
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Carl

The Honorable Joseph I. Lieberman

Committee on Governmental Affairs.

" United States Senate
"Washington, D.C. 20510
Joe ’

The Honorable William V, Roth, Jr.
committee on Governmental Affairs
United States Senate

washington, D.C. 20510

Bill

" The Honorable Fred Thompson

committee on Governmental Affairs
United States Senate . -
Washington, D.C. 20510

Fred

The Honorable John McCain
Committee on Governmental affalrs
United States Senate

Washington, D.C. 20510

Senator McCain

The Honorable Pete V, -Domenici
Committee on Governmental Affairs
United States Senate

washington, D.Cc, 20510

Pete

The Honorable Sam Nunn

Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Sam .

The Honorable David Pryor
Committee on Governmental Affairs
United States Senate

washington, D.C. 20510

David

The Honorable Daniel K. Akaka
Committee on Governmental Affairs
United States Senate ‘
Washington, D.C. 20510

Senator Ahkaka
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The Honorable Ted Stevens
Chairman

committee on Governmental Affairs

United States Senate
washington, D.C. 20510
Mr. Chairman

The Honorable William S. Cohen
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Senator Cohen

The Honorable Thad Cochran

Committee on Governmental Affairs

United States Senate
Washington, D.C. - 20510
Thad :

The Honorable Bob Smith .
Committee on Governmental Affairs
United States Senate

washington, D.C. 20510

Senator Smith

The Honorable John Glenn

Ranking Democrat .
Committee on Governmental Affairs
United States Senate

‘Washington, D.C. 20510

John '

The Honorable Carl Levin
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Carl :

The Honorable Joseph I. Lieberman
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Joe .

The Honorable William V. Roth, Jr.
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Bill

The Honorable Fred Thompson
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Fred

~ The Honofable John McCain

Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Senator McCain

The Honorable Pete V. Domenici
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Pete .

The Honorable Sam Nunn

Committee on Governmental Affairs

United States Senate
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Sam

The Honorable David Pryor
Committee on Governmental Affairs
United States Senate’

Washington, D.C. 20510
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The Honorable Daniel K. akaka
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Senator Akaka
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United States Senate
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SUMMARY OF T HE PROPOSED RESOLUTION

The proposed resolution, which would be ulnpiemented through legislation and a binding
contractual protocol to be entered into by pamczpatmg members of the tobacco industry,
mandates a total reformation and restructuring of how tobacco products are manufactured,
marketed and distributed in the United States:

(1) by seeking to prevent underage access to, and dramatlcally reduce underagc use of,
tobacco products; i
i ' .
‘ (2) by confirming the Food & Drug Administration’s authority to regulate tobacco
products under the Food, Drug and CosmcUc Act, with certain provisions applicable to tobacco
products; -

| .
(3) by mandating changes in the corporate c!:ulture of tobacco compan_jes;

(4) by setting national requirements hrmtmg smoking in public places (with State and
local governments remaining free to set more stnngent requirements);

(5) by requiring that the participating members of the tobacco industxy'pay hundreds of

_ billions of doliars to fund medical research; publi¢ education; cessation programs; health-care

costs incurred by federal, state and local governments; and federal and state enforcement of the
restrictions imposed by the proposed resolution; - {

6) by preserving the rights of individuals t(lf:) sue the tobacco industry;

(7) by ensuring that members of the tobacco industry who seek to avoid the strictures of
the new regime will be held fully accountable for a‘ny injuries their products may cause; and

(8) by establishing a comprehensive reglme of federal regulation and federal and state
enforcement to implement these requirements. ;

!

The principal details follow.

1. Prevention of Underage Use of Tobacco }?’roducts
|
The proposed resolution strikes at the core problem of underage consumption of tobacco

products. The Food & Drug Administration (“F D{?&”) and other public health authorities have
concluded that virtually all new consumers of tobacco products are under legal age. The
proposed resolution attempts to cure what the FDA has termed a “pediatric disease” by
drastically curtailing advertising and marketing pracuces that have been criticized as appealing to
minors; by imposing strict controls restricting the sale of tobacco products to adult consumers
only; and by requiring dramatic reductions in the levels of underage use, with the tobacco

L
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industry to pay substantial economic surcharges if fhe required reductions are not met. In so
doing, the proposed resolution incotrporates all of the restrictions in the current FDA rule and in
many mstances goes substantially beyond them. .

A,

E
|
Curtailment of Advertising 1

With the specific consent of the tobacco companies pamcxpatmg in the proposed

resolution, virtually all forms of non-text tobacco advertising accessible by adolescents wﬂl be
banned. The proposed resolution would, among many other things:

i

Prohibit use of human images and cartoon characters -- such as Joe Camel and the
Mariboro Man -- in all tobacco- product advertising.

Ban all outdoor tobacco-product ad\l'emsmg, including advertising in enclosed
stadia and advertising inside a retail: cstabhshment that is directed outmdc -

Except for advertising in adult-only :faci[ities or adult publications, limit tobacco-

product advertising to black text on a white background.

Ban sponsorships (including concerts and sporting events) in the name, logo or
szlling message of a tobacco brand.
Ban all non-tobacco merchandise (sﬁch as caps, jackets and bags) bearing the
name, logo or selling message of a tobacco brand.

Ban direct or indirect payments for tobacco product placement in movies,

television programs and video games
Ai

Prohibit direct and indirect payment$ to “glamorize” tobacco use in media
appealing to minors, including live and recorded music performances.

Prohibit tobacco-product adVertisihéon the Internet unless it is designed to be
inaccessible in or from the United States.

|
t
:
|

Access Restrictions

The proposed resolution will also sh'arply restrict adolescents’ access to tobacco

products. Without preventing state and local governments from imposing stncter measures, the
proposed resolution would incorporate every access-restriction embodied in the current FDA
rule, and would add additional significant restrictions. The access restrictions include:

1.

Setting a minimum age of 18 to purchase tobacco products.

7/
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2. Establishing a requlremcm of face-tolface transactions for all sales of tobacco

products. |
i
3. Requiring retailers to check photo ideintiﬁcation of anygne under 27.
4. Banning all sales of toba;co productsé through vending rﬁachines.
5. Bz@ﬂng self-service displays of toba;;;co products except in adult-only facilities.
6. chning the distribution of tobacco pi‘oducts through the mail except for sales

subject to proof of age (with subsequent FDA review to determine if minors are
obtaining tobacco products through the mail).

7. Imsposing retailer compliance obligatipns to-ensure that all displays, adve’-nising,
labeling, and other items conform with all applicable requirements. -

The.access restrictions would be coupled with an entirely new system of
enforcement to ensure that these provisions are meamngful in practice. The proposed resolution -
mandates minimum federal standards for a retail lzcensmg program: any entity that sells directly -
to consumers -- whether a manufacturer, wholesaler,! 1mporter, distributor or retailer — would
need to obtain and maintain a license. Sellers would be subjected to stiff penalties and
potentially to suspension or loss of their licenses if they do not comply with the access
restrictions. The federal government and state and local authonities would enforce these access
and licensing provisions through fundmg provided by annual tobacco industry paymems

The proposed resolution also contams powerful economic incentives for the states
to do their part to reduce underage tobacco use and to enforce the access restrictions. States are
required to achieve levels of compliance with the accfess restrictions within their borders of 75%
by the fifth year after enactment of the proposed resolution, 85% by the seventh year and 90% by
the tenth year and each year thereafter. States that fail to do so would lose a significant portion
of the health-care program funds that would othcrmse be allocated to them out of the payments
to be made by the tobacco industry (which are descnbed below). Funds withheld from states on.
this basis would, in turn, be reallocated to those states that demonstrated superior “no sales to
minors” enforcement records. ;

C. “Look Back" -- Economic Surcharges on the Tobacco Industry if Underage
Use is not Greatly Reduced ;
i

The proposed resolution would give the tobacco industry powerful economic
incentives to further the goal of dramatically reducing underage tobacco use by imposing
surcharges on the industry if required reductions are not achieved. The proposed resolution’s
“look back™ provision establishes steep required reductions in the level of underage tobacco use
from estimated levels over the past decade: for undcriage cigarette use, 30% by year S after

l
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enactment of the proposed resolution, 50% by year 7 and 60% by year 10, with incidence
remaining at such reduced levels thereafter; for underage smokeless tobacco use, 25% by year 5,
35% by year 7 and 45% by year 10, likewise with ;ncxdence remaining at such reduced levels
thereafter. (These required reductions amount to even steeper declmes from estimated current
levels of underage cigarette use.) }

A For any year in which these requireld reductions are not met, the FDA must
impose a mandatory surcharge on the pa.rﬁcipating! members of the industry in question (cigarette
or smokeless tobacco) based upon an approximation of the present value of the profit the

- companies would earn over the lives of all underage consumers in excess of the required

reduction (subject to a $2 billion annual cap for thé cigarette industry (as adjusted for inflation)

and a comparably denved cap for the smokeless tobacco industry). Tobacco product
manufacturers could receive a partial refund of thxs surcharge (up to 75%) only after paying the
assessed amount and only if they could thereafter prove to the FDA that they had fully-complied -
with the resolution, had taken all reasonably ava:lablc measures to reduce youth tobacccyusage
and had not acted to undermine the achievement ofl‘ the reducnon goals.

2. . Regulation of the Tobacco Industry . i
5

The proposed resolution mandates new warning labels, requires the mdustry to
disclose research on the health effects of its products and information about non-tobacco
ingredients, makes industry-funded cessation programs available to persons who want to quit,
and endows the FDA with extensive regulatory poijers over the tobacco industry in this country.

. , SRR :
A.  Warnings and Labeling :
J

The proposed resolution first requirés a new set of rotating warmnings to be placed '
on packages of tobacco products. Their content -~ 1suc:h as “WARNING: Smoking can kill you™ -
- follow requirements in other countries; such as Canada Their location is to be more prominent
than previous warnings: 25% of the front of cxgarette packs (at the top of the pack) and 25% of
the principal display panel of smokeless tobacco products.

' |

In addition, the proposed resolution iwoﬁld expand the health waming concept as
applied to advertising. For example, without limiting the FDA’s normal rulemaking authority,
 the proposed resolution (1) would require that use of currently employed descriptions such as
“low tar” and “light” be accompanied by a rnandatdry health disclaimer in advertisements; and
(2) proh1b1t the use of any health claims without rcvnew by the FDA. The FDA would also have
the corresponding power, but not the obligation, to wmodlfy advertising restrictions with respect to
tobacco products that it concludes present sufﬁc:enitly reduced health nisks.

‘ ‘

|
B. Disclosure of Health Research anq Information

i

To ensure access by the FDA to full information about the health effects of
4]
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tobacco products, the proposed resolution imposes é series of comprehensive disclosure
obligations on the tobacco industry. First, the mdustry is required to disclose to the FDA
previously confidential internal laboratory research relating to health, toxicity, addiction and
drug dependence, and is under a continuing obhgatmn to disclose to the FDA all such research
generated in the future (with protection for propnetary information and applicable privileges).
Second, industry documents produced (or to be produced) in the pending Attorney General
actions and other litigations relating to smoking and health, addiction or nicotine dependency,
“safer” or “less hazardous” cigarettes and underage tobacco use and marketing will be made
available to the public in a national tobacco document depository. To the extent the industry
continues to assert that any such documents are covered by privileges or protections, the
proposed resolution provides for a binding, fast-track procedure by which any interested person
may challenge such assertion before a specially appomted federal court. Finally, any subpoena
authority that the FDA has with respect to manufacmrers of other devices would also apply to
tobacco manufacturers. ; .

| ‘ -

~ The proposed resolution also institutes new and greatly expanded disclosure

obligations with respect to non-tobacco ingre‘dients.? The tobacco industry is required to disclose
to the FDA the identity and amount of non-tobacco 'ingredients used in each brand. The industry
is also required to disclose ingredient information to the public to the same degree that current
federal law requires for food products (roughly, the»:denmy of ingredients ~- other than
flavorings -- in descendmg order of quantlty) ‘ ; :

C.  Cessation Programs *

The proposed resolution provides ﬁn%}ding for people who want to quit using
~ cigarettes or smokeless tobacco. The proposed resolution authorizes the FDA to accredit
cessation programns and techniques that it determines to be effective. Those cessation programs
and techniques are then to be made available to rncrinbers of the public, to be paid for by funds
provided under the proposed resolution by the tobaoco industry.

D. Regulation of Tobacco Products }

L

The proposed resolution would i 1mpose a regulatory regime to govern the
manufacturing, content and development of tobacco products in this country. This regime would
include FDA approval of the ingredients tised in tobacco products and the imposition of
standards for reducing the level of certain constltuents including nicotine.

First, the proposed resolution subjec;s the tobacco industry to the “good
manufacturing practice” standards comparable to those applicable to other FDA-regulated
industries, but tailored specifically to tobacco products. These standards include requirements
regarding quality control systems, FDA inspections (including inspections of facilities and
certain records), and record-keeping and reporting. | At the same time, the proposed resolution

makes clear that tobacco farmers face no greater regulatory burden than the producers of other
!
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3. Changes in Corporate Culture

|

|

|

|

|

|
raw products regulated by the federal government. 1
1

Second, the proposed resolution greatly expands federal regulalory aumorlty over

the non-tobacco ingredients used in tobacco products In addition to requiring full disclosure of
these ingredients to the FDA, the proposed resolution requires manufacturers to submit within 5
years a safety assessment for ingredients currently u.sed and to obtain the FDA’s preapproval for
any new ingredients. The FDA would have authonty to disapprove an ingredient’s safety. In
connection with this process, manufacturers are requtred to have procedures for the selection,
testing, purcham storage, and use of ingredients; to keep records regarding the foregoing; and to
allow FDA access to such records, with protection (,\)f proprietary mformatlon

Finally, the proposed resolution nges the FDA substantial authonty over product
development by imiposing a regulatory regime that would among other things, set standards for
the reduction of certain constituents, including nicotine, to encourage the development-of

“reduced-risk” tobacco products. » -

i
t
i
I
I
l

- The proposed resolution requires ftmdamental change in the way participating
members of the tobacco industry do business in order to ensure that they comply with the spmt
as well as the lester, of the proposed resolution. |

I

Participating manufacturers are re:qu}ired to create, and to update each year, plans
to ensure compliance; to identify ways to reduce uriderage use of tobacco products; and to
provide internal incentives for reducing underage use and for developlng products with reduced
risk. |

Participating manufacturers must alslo implement compliance programs setting
compliance standards and procedures for employee:s and agents that are reasonably capable of
reducing violations. These programs must assign to specific high-level personnel the overall
responsibility for overseeing compliance; forbid delegation of substantial discretionary authority
to individuals who have shown a propensity to disregard corporate policies; establish training or
equivalent means of educating employees and agcnfts; and institute appropriate disciplinary -

measures and steps to respond to violations and prevent similar ones from recurring. -
] «

Participating manufacturers arefuxttlxér required to take affirmative steps to
inculcate the spirit of the new regime. They must promulgate corporate principles that express
and explain the company’s commitment to compliance, reduction of underage tobacco use, and
development of “reduced-risk” tobacco products. They must work with retail organizations on
compliance, including retailer compliance checks and financial incentives for compliance. And
they must dishand industry associations that have been criticized by public health authorities, and
may only form new ones subject to strict oversxght lof their activities.

E
!
|
l
i


http:Einill.ly

!

i
i
i
|
[
I
!
i

Compames would be subject to fines and penalties-(including “Scarlet Letter”
advertising) for breaching any of these obligations. iTO assist with enforcement, companies must
direct their employees to report known or alieged Violations to the company compliance ofﬁcer
who is in turn required to provide reports to the FDA Finally, “whistleblowers” in the tobacco
industry will be provided with the maximum protection available under current federal statutes.

4. Nationwide Standards To Minimize lnvoiuntary Exposure To Environmental
Tobacco Smoke ' {
The proposed resolunon mandates the first federal minimum standards governing
‘smoking in public places or at work (with states and localities retaining power to impose stricter
requirements). It: j

. Restricts indoor smokmg in “public facnhtics to ventilated areas with systems
‘that exhaust the air directly to the outsxde maintain the smoking area at “negative
pressure” compared with adjoining areas and do not recirculate the air inside the
pubilc facility. ‘ ;

. Ensures that no employee may be reqmred to enter a designated smoking arca
mvoluntanly while srnokmg is occurring.

. Exempts restaurants (other than fast food restaurants) and bars, private clubs,
hotel guest rooms, casmos, bingo parlors, tobacco merchants and prisons.
|

‘The Occupational Safety and HealthiAdmimstranon would have authority to
enforce these restrictions. !

|
|

The proposed resolution requires those companies to pay hundreds of bilhons of
dollars to fund federal and state enforcement eﬁ“orts to provide funds to federal, state and local
governments for health care needs and research; to provide payments that yield pubhc benefits
and thereby resolve punitive damages claims that ‘ot:herwisc might be asserted in litigation based
on past conduct; and to pay for the expenses related to the administration of the Act.

5. Payments by the Tebacco Industry

A particular priority for these expenc;iimres is to fund a variety of public and
private, non-profit efforts to discourage minors from beginning to use tobacco products and to
assist current tobacco consumers in quitting. Those programs include research, public education
campaigns, individual cessation programs, and 1mpact grants to communities and individuals
affected by the Act.

The participating companies are required to make an aggregate $10 billion
payment on the date of the proposed resoiution’s enactment. Thereafter, they are to make

7
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specified annual payments tied to volume of domestic sales; these payments will be increased to
reflect inflation and are to continue for as long as the companies continue to sell tobacco
products in this nation. (If the industry’s specified annual payment is to be reduced in a given
year as a result of a decline in volume, but the industry’s profit for that year is larger than its
1997 profits {(as adjusted for inflation), the reduction in the annual payment due to the decline in
volume would be offset to the extent of 25% of the'i increase in profit.) At current levels of sales,
the proposed resolution requires total payments of $368 5 billion over the first 25 years and
$743.5 billion over the first 50 years (subject to credits described below in connection with
potential civil tort liability). These payments are se:parate from any surcharges required under the
- “look back” provision discussed above. These payments would be the joint responsibility of the
participating companies, would receive priority in any bankruptcy or reorganization proceeding,
and would be the obligation only of a company’s manufacturing entity selling domestically. All
payments under the proposed resolution (including ‘any pursuant to the “look back” prov1sxon)
are ordinary and necessary business expenses for thc year of payment, and no part theréof is
either in settlement of an actual or potential hablhty for a fine or penalty (civil or cnmma’l) or the
cost of a tangible or intangible asset. ' Y
{

The payments would be allocated ar}mng the programs and entities referred to
above. - The proposed resolution contemplates that the companies would then pass the annual
payments through to consumers in order to promotcia the maximum reduction in underage use.

6. Preservation of Right to Sue ;
|
In addition to mandating the paymeﬁts described above, the proposed resolution
" preserves individuals’ right to sue the tobacco mdustry In return for the enormous public health
benefits and monetary payments described above, the proposed resolution instead affords the
participating companies with protection from civil habnhty m the following ways.
i
First, the proposed resolution settles the present governmental and parens patriae
actions, and bars similar actions from being maintained in the future. It also settles the currently
pending class actions, to the extent they are not reduced to final judgment prior to enactment of
the Act. Addiction claims are likewise settled. é '
I
Second, the proposed resolution pregewcs access to the tort system by individuals.
Existing legal doctrine regarding the type of tort claims that can be brought, as reflected in the
Supreme Court’s Cipollone decision, is also preserved Claims could not be maintained,
however, on a class or other aggregated basis, and ¢could be maintained only against tobacco
manufacturing companies (and not their retailers, distributors or affiliated companies). In
addition, claimants could seek punitive damages only with respect to claims predicated upon
conduct taking place after enactment of the proposéd resolution, since, as noted above, part of the
aggregate industry payments are in settlement of punitive damages claims. Finally, except with
respect to aiready pending actions, third-party payor (and similar) claims could be maintained
onlyona subrograted basis.
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Judgments and settlements arising from tort actions would be paid as follows: The ~
proposed resolution sets an annual aggregate cap cqlual 10 33% of the industry’s annual payment
(including any reductions for volume decline or increases for inflation). Any excess judgments
* or settlements above the cap in a year would roll over until the next year. Moreover, while
judgments and settlements would run against the defendant, they would give rise to an 80-cent-
on-the-dollar credit against the industry’s annual payment. Finally, to ensure that the available
funds are not allocated disproportionately, any individual judgments in excess of $1 million
would be paid at the rate of $1 million per year unless every other judgment and settiement could
first be satisfied within the annual aggregate cap. In all circumstances, howevcr the companies’
- would remain fully responsxble for costs of defense

7. Enforceinent !
, I
Finally, the proposed resolution provides for a comprehensive scheme of
enforcement. Violations of the proposed resolution’s requirements carry civil and criminal
- penalties based upon the penalty provisions of the Food Drug and Cosmetic Act and, where
applicable, the provisions of the United States cnmmal code. Special enhanced civil penalties -
attach to violations of the obligations to disclose research about health effects and information -
about the toxicity of non-tobacco ingredients -- up to ten times the penalties applicable to similar
violations by pharmaceutical companies. 1
A ‘ , \
In addition, terms of the proposed resolution would be embodied in state consent:
decrees, giving the states concurrent enforcement powers. State enforcement could not impose
obligations or requirements beyond those imposed by the proposed resolution (except where the
proposed resolution specifically does not preempt additional state-law obligations) and would be
limited to the penalties specified in the proposed resohmon and by prohibition on duplicative
penalties. l

The proposed resolution is subject tolthe approval of the Boards of the companies
involved. ' i
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This legisiation would mandate a total reformatlon and restructuring
of how tobzcco products are manufactured marketed and distributed in this
country. The nation can thereby see real and swift progress in preventing
underage use of tobacco, addressing the adverse health effects of tobacco use:
and changing the corporate culture of the tob{acco industry.

The Food and Drug Administré\tion ("FDA") and other public health
authorities view the use of tobacco products by our nation's children as a “pedsatnc
disease" of epic and worsening propomons that results in new generattons of
tobacco-dependent children and adults. There is also a consensus within the
scientific and medical communities that tobaclzco products are inherently dangerous
and cause cancer, heart disease and other sen'ous adverse health effects. ‘

The FDA and other health authontnes have concluded that virtually all
new users of tobacco products are under Iega age. President Clinton, the FDA,
the Federal Trade Commission ("FTC"), state Attorneys General and public heaith
authorities all believe that tobacco advertising. and marketing contribute
significantly to the use of nicotine-containing tobacco products by adolescents.
These officicils have concluded that, because past efforts to restrict advertising and
marketing have failed to curb adolescent tobacco use, sweeping new restrictions
on the sale, promotion and distribution of suéh praducts are needed.

Until now, federal and state govemments have lacked many of the
legal means and resources they need to address the societal problems caused by
" the use of tobacco products. These officials have been armed only with crude
regulatory tools which they view as inadequate to achieve the public health
objectives with which they are charged.

This legislation greatly strengthens both the federal and state
governments' regulatory arsenal and furmshes them with additional resources
‘ needed to address a public health problem that affects millions of Americans,
mcludmg most importantly underage tobacco use. Further, it is contemplated that
_certain of the obligations of the tobacco companies will be implemented by a
binding, enforceable contractual protocol. -
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The legislation reaffims individuals’ right of access to the courts, to

civil trial by jury and to full compensatory d?mages Resolution through the Act of
potential punitive damages liability of the tobacco industry for past conduct is only
made in the context of the comprehensive settlement proposed by the legisiation.
It is not intended to have precedential effect, nor does it express any position
adverse to the imposition of punitive damages in general or as applied to any other
specific industry, case, controversy or product and does not provide any authonty :
whatsoever regarding the propnety of punitive damages.

Among othesr things, the new regime would:

o

Confirm FDA's authonty to regulate tobacco products under the
Food, Drug and Cosmetic Act making FDA not only the preeminent
regulatory agency with respect to the manufacture, marketing and
distribution of tobacco products but also requiring the tobacco
industry to fund FDA's oversight out of on-going payments by the

manufacturers pursuant to the% new regime (“Industry Payments®).

Go beyond FDA's current regulatlons to ban all outdoor tobacco
advertising and to eliminate cartoon characters and human figures,

. such as Joe Camel and the Madbom Man, two tobacco icons which

the public health commumty has long assailed as advertising
appealing to our nation's youth.

Impose and provzde fundung; out of the industry Payments for an :

aggressive federal enformment program, including a State-

administered retail licensing system, to stop minors from obtaining

‘tobacco products, while in 'no way preventing the States from

enacting additional measures.

Ensure that the FDA and the States have the regulatory ﬂexibility‘ to
address issues of particular concern to public health officials, such
as youth tobacco usage and tobacco dependence.

Subject the tobacco industry -to severe financial surcharges in the
event underage tobacco use does not dechne radically over the next
decade. ! :

Empower the federal government to set national  standards
controlling the manufacturing of tobacco products and the

-ingredients used in such products.

A



° Provide new and flexible regulatory enforcement powers to ensure
that the tobacco industry works to develop and introduce “less
hazardous tobacco products,” including, among other things, vestmg
'FDA with the power to regulate the levels of nicotine in tobacco
products. ]

° Require the manufacturers L)f tobacco products to disclose all
previously non-public internal laboratory research and all new
interal laboratory research generated in the future relatmg to the
health effects or safety of their products.

{ :
° Establish a minimum federal standard with tough restrictions on

- smoking in public places with ‘ienforcement funding from the Industry
Payments, while preservmg the authority of state and Iocal

governments to enact'even more severe standards.
|

P

° Authorize and fund from lndustry Payments a $500 million annual,
national education-oriented counter—advertrsmg and tobacco control
campaign seeking to dtscourage the initiation of tobacco use by
children and adolescents and to encourage current tobacco product
users to quit use of the products

° Authorize and fund from lndust_ry Payments the annuat payment to

~all -States of significant, on-going financial compensation to fund

health benefits program expenditures and to establish and fund a
tobacco products fiability judgments and settlement fund. -

° Authorize and fund from lndti:stry Payments a-nationwide program,
~ administered through State governments and the private sector, of
smoking cessatlon i

The sale of tobacco products to aduits would remain legal but
sub;ect to restnctive measures to ensure that they are not sold to underage
purchasers These measures respond dtrectly to concerns voiced by federal and
state pubtic health officials, the public health community and the public at large that
the tobacco industry should be subject to the strictest scrutiny and regulatory
~oversight. This statute imposes regu!atory controls, including civil and criminal
penalties, equal to, and in many respect%s exceeding, those imposed on other
regulated industries. Further, it imposes on tobacco manufacturers the obligation

to provide funding from Industry Payments for an array of public health initiatives.

The sale, distribution, marketing, advertising and use of tobacco
products are activities substantially affecting interstate commerce. Such’/products

|
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are sold, marketed, advertised and distnbuted in interstate commerce on a
nationwide basis, and have a substantial effect on the nation's economy. The
sale, distribution, marketing, adverﬂsmg and use of such products are also
activities substantially affecting interstate commerce by virtue of the health care
and other costs that federal and State governmental authornties have attributed to
usage of tobacco products. |

Various civil actions are pendmg in state and federal courts arising
from the use, marketing or sale of tobacco products. Among these actions are
cases brought by some 40 state Attomeys General cases brought by certain cities
and counties, the Commonwealth of Puerto Rico, and other third-party payor
cases seeking to recover monies spent treéting tobacco-related diseases and for
the protection of minors and consumers. Also pending in courts: througheut the
United States are various private putative class action lawsuits brought on behalf
of individuals claiming to be dependent upon and injured by tobacco products.
Additionally, a muititude of individual surts have been filed against the tobacco
products manufacturers and/or their di stnbutors trade assomat»ons law firms and
consultants. | '

t

* All of these civil actions are complex; slow-moving, expensive and
burdensome, not only for the litigants but also for the nation's state and federal
judiciaries. Moreover, none of those htlgatlons has to date resulted in the
collection of any monies to compensate smokers or third-party payors. Only
national legislation offers the prospect of - a swift, fair, equitable and consistent
result that would serve the public interest by (1) ensuring that a portion of the costs
of treatment for diseases and adverse health effects linked to the use of tobacco
products is borne by the manufacturers of these products, and (2) restricting
nationwide the sale, distribution, marketing land advertising of tobacco products to
persons of legal age. The unique position occupied by tobacco in the nation's
history and economy, the magnitude of actual and potential tobacco-related
litigation, the need to avoid the cost, expense, uncertainty and inconsistency
associated with such protracted litigation, the need to limit the sale, distribution,
marketing and advertising of tobacco products to persons of legal age, and the
need to educate the public, especially young people, of the health effects of using
tobacco products all dictate that it would be in the public interest to enact this
legislation to facilitate a resolution of the ma;ttérs described. :

Public heaith authorities believe that the societal benefits of this

legistation, in human and economic terms, would be vast. In particular, FDA has
~found that reducing underage tobacco use by 50% “would prevent well over
60.000 early deaths.” FDA has estimated that the monetary value of its present
regulations will be worth up to $43 blliuon per year in reduced medical costs,
improved productivity and the benefit of avondmg the premature death of loved

1
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ones. This statute, which extends far beyond anything FDA has previousiy
proposed or attempted, can be expected to produce human and economic beneﬁts

many times greater than such exxstmg regulatlons
l

As part of this settlement, the tobacco companies recognize the
historic changes that will be occurring to thezr business. They will fully comply with
increased federal regulation, focus intense efforts on dramatic reductions in youth
‘access and youth tobacco usage, recogmze that the regulatory scheme
encourages the development of products wnth reduced risk and acknowledge the
predominarit public health positions assocuated with the use of tobacco products.

[Source/preceder{t: FDA Rule]

-
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| TITLE I: R¢=format10n Of The Tobacco Industry
E

Title | of the legislation would mcorporate and expand upon FDA‘s recent
regulation of nicotine-containing tobacco products The following rules would
apply to all tobacco products sold in the U.S. (including all its temitories and

" possessions, as well as duty-free shops within U.S. borders). The new regime

would be allowed to operate as described betow for five years. FDA would have
authority to make revisions even w:thm this period under extraordinary
circumstances. Thereafter, the FDA would be authorized to review and revise the
rules under applicable Agency procedures.

A. Restrictions on Marketing afld Advertising

The advertis‘;iﬁg vand marketing of tobacco ;iroducts would be drastically chtgiled. -

including in ways that exceed the FDA ru!elas originally promulgated and inways

that have previously been challenged on lfirst Amendment grounds. As in the

FDA rule, the new regime would:

° Prohibit the use of non-tobaé;co brand names as brand names of
tobacco products except. for tobacco products in existence as of
January 1, 1995 (897 1 6(a))?

o Restrict tobacco ' product advertlsmg to FDA specified medla
 (897.30(a)(1)-(2)

° Restrict perm:ssrble tobacco product advertising to black text on a

white background except for advertising in adult-only facifities and in

adult pubﬁcations (897.32(a)-(b))

°  Require cigarette and smokeless tobacco product advertisements to

carry the FDA-mandated statement of intended use (‘Nlcotme'

Delivery Device") (897.32( c))

e Ban all non-tobacco merchar}dise, includihg caps, jackets or bags
bearing the name, logo or selling message of a tobacco brand . -
- (897.34(a))
° - Ban offers of non-tobacco 1tems or gifts based on proof of purchase

of tobacco products (897. 34(b))

w

1 The citations in thls and in the next sectlon are to Part B97 of the FDA‘
tebacco regulatxons 61 Fed. Reg. 44396 (August 28, 1996).

st



@ Ban sponsorships, including concerts and sporting events, in the
name, logo or selling messagje of a tobacco brand (897.34(c))

Further, building on and going beyond the FDA rule, the new regime wouldi
o Ban the use of human images and cartoon characters — thereby
eliminating Joe Camel and the Mariboro Man - in all tobacco
advertising and on tobacco product packages

°  Ban all outdoor tobacco pro!duct advertising, including in enclosed

stadia as well as brand advertlsmg directed outside from a retail
establishment (modifies 897. 30(3)(1) and extends 897.30(h))

° Prohibit tobacco product advertlsmg on the internet unless desugned
to be maccessxble in or from the United States

e Estabhsh nationwide restncttons in non adult-only facilities on point of

. sale advertising with a view toward minimizing the impact of such

- advertising on minors. These provisions, which are detailed in

"Appendix VI, restrict point of sale advertising that was otherwise
perrnltted in retail establishments by the FDA rule.

| -
° Ban dnrect and indirect payments for tobacco product placement in
" movies, television programs and video games

: - A
e Prohibit direct and indirect payments to "glamorize" tobacco use in
media appealing to minors, including recorded and live

performances of music ! ‘ : T

© Without limiting the FDA's nomal rulemaking authority in this area,
require that the use, in both existing and future brand styles, of
words currently employed as product descriptors (e.g., "light" or "low

tar") be accompanied by a mandatory disclaimer in advertisements
(e.g., "Brand X not shown to be less hazardous than other
cigarettes"); exemplars ‘o‘f allI new advertising and tobacco products
labeling shall be submitted to FDA concurrently with their

~ introduction into the marketplace for FDA's on-going review.

[Source/pre=cedent FDA Rule; 21 CF.R. 101 70]
B. Warnings, Labeling and Packagmg

The federally-mandated waming labels on cugarettes were last changed in 1984.
Since then a number of countries, including Canada and members of the A

i
|
-9-
|
|

3



European Unioh have xmposed‘new waming labels. Further, the Federal Trade
Commission's methodology to measure the "tar" and nicotine yields of cugarettes
has been crmc:zed as producing mlsleadlng' information.

1. The legislation, through amendments to the Federal- Cigarette
Labeling and Advertising Act and the Comprehensive Smokeless

Tobacco Health Education | Act, would mandate new rotating

wamings, to be introduced concurrently into the distribution chain on
all tobacco product packages and cartons, and to be rotated

be:

°  "WARNING:
©  "WARNING:
° "WARNING:
° . "WARNING:
° "WARNING:
°  TWARNING:
e "WARNING:
°  “WARNING:

smokers"

° . "WARNING:

your health”

quarterly in all advertisements. For cigarettes, the wammgs would

|

Cigarettes are a;dd ictive” .
Tobacco smokeican harm your children*

Cigaréttes cause fatgl‘ lung disease"

|
Cigarettes cause cancer"

i

Cigarettes causé strokes and heart disease"
Smoking dunng pregnancy can harm your baby'

Smoking can ktll you"
t
Tobacco smoka‘a causes fatal lung disease in non-

P

Quittirig smoking now greatly reduces serious risks to |

For smokeless tobacco products, the warnings would be:

°  "WARNING:
° "WARNING:
> "WARNING:
°  "WARNING:

This product can cause mouth cancer”

This product c;arlw cause gum disease and tooth loss”
| : :

This product is not a safe alternative to cigarettes”

;
Smokeless toba;ccc is addictive"

For cigarettes, the wamings would occupy 25% of the front panel of the package
(including packs and cartons) and would appear on the upper portion thereof. The
legislation would contain a grandfather prqvision for existing brands with flip-top

|
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boxes comprising less than 25% of the front panel. For smokeless tobacco
products, the warnings would appear -on the principal display panel (e.g., @ band
around the can for moist smokeless tobacco products) and would occupy 25% of
the display panel. The wamings would be printed in line with current Canadian
standards (e.g., 17 point type with appropriate adjustments depending on length of
required text) and in an alternating black on white and white on black format. The
size and placement of wamings in advertisements would follow the requirements
set forth in the existing United Kingdom standards As described in Appendix 1,
the warning text and, where relevant, “tar” and nicotine (or other constituent) yield
information would occupy 20% of press advemsements

Cigarette and smokeless tobacco product packages would also carry the FDA

mandated statement of intended use ("Nicotine Delivery Device") on the side of

pack. ' |
. | ) -

2. The FDA would be required to promulgate a rule governing the
testing, reporting and disclosure of tobacco smoke constituents that
the Agency determines the publlc should be informed of to protect
public health, including, but not limited to “tar," nicotine and carbon
monoxide. This authonty woutd be transferred from the FTC and
would include the authonty to require label and advertising
disclosures relating to “tar* and nicotine, as well as disclosures by

other means relating to other constltuents
I

[So'urcelpreecedent: Canadian waming regulations; FDA Rule; FDCA, 21 U.S.C.
Sec. 360h, with conforming amendment in light of FCLAA]

|
C. Restrictions on Access to 'lfobaccovProducS

Preventing youth access to tobacco produéts is @ major objective of this legislation
and the FDA Rule. Without preventmg state and local governments from imposing
stricter measures, the legislation would mcorporate every access restriction of the
FDA Rule, and more. As in the FDA Rule, Fhe legislation would:

° Set a minimum age'of 18 to burchase tobacco products (897.14(a))
I
° Require retailers to check p‘hoto identifi catnon of anyone under 27
(897. 14(b)(1) -(2)) ! .
° Establish the basic requireréent of face-to-face transactions for all

sales of tobacco products (897.14(c))

° Ban the sale of tobacco prodpcts from opened packages (897.14(d))
l /

l
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° Establish a minimum package; size of 20 cigarettes (897.16(b))

° Impose retailer compliance otéaligations to ensure that all self-searvice
displays, advertising, Iabeling and other items conform with a|
applicable requirements (897.14(e))

° Ban the samphng of tobacco p'vroducts (897.16(d))

° Ban the distribution of tobacco products through the mail, mchtudxng
redemption of coupons, except for sales subject to proof of ages, with
a review after 2 years by FDA to determine if minors are obtaining
tobacco products through the ma:l (goes beyond 897.16(c)(2)(i)))

-

Building on and going beyond the FDA Rule the !eg;slatlon would

o Ban all sales of tobacco products through vending machines ((goes
beyond 897.16(c)(2)(ii))

" °  Ban self-service displays of tobacco products except in adulfit-only
facilities. In all other retail outlets tobacco products must be polaced
out of reach of consumers (i.e., behind the counter or under- lock-
and-key) or, if on the ccunter,! not visible or accessible to consuimers
(goes beyond (897.16(c)(2)(ii))

[Source/precedent: FDA Rule] ’
D. Licensing of Retail Tobacco Product Sellers

The legislation would mandate minimum federal standards for a retail licesnsing
program that the federal govermment and s'gate and local authorities would emforce
through funding provided by the Industry Payments. Any entity that sells direzctly to .
consumers — whether a manufacturer, wholesaler importer, d|stnbutor or retailer —
would require a license. i

Elements of the licensing program would ihé:lude:

° Mandating compliance with the Act as a condition to obtain andd hold

a license !
° Penalties for violations (See Appendlx )]
° Suspensson or revocation of licenses (on a site-by-site basizs) for

certain violations (s Appendlx i
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° A requirement that distribution of tobacco products for resale to
consumers be made oniy to hcensed entities :

Licensing fees to cover theladmmlstrauve costs of lssuxng state
licenses (all other costs covered as noted above)

° Comparable federal hcensmg programs (with federal enforcement)
for military facilities, U.S. govemment installations abroad, and other
U.S. territories and possessions not otherwise under the jurisdiction
of the States (including duty-free shops within U.S. borders)

° Comparable licensing programs to govemn tobacco product sales on
Indian lands (see Appendix III) .

[Source/precedent: Various state laws govermng sales of tobaoco products and

alcoholic beverages] { -

- E. Regulatlon of Tobacco Product Deve!opment and -

Manufacturing -

This legislation, for the first time. would impfose a regulatory regime to govern the :
-developmerit and manufacturing of cigarettes and smokeless tobacco products, -

including FDA approval of the ingredients used in such products and imposition of
standards for reducing the level of certain constituents, including nicotine.

- I : *
Elements of the regulatory regime would indlude:

~1..  Tobacco products shall have the same definition as contained in the
FDA Rule. "Jurisdiction shall also cover Roll Your Own, Little Cigars, -
Fine Cut, etc. |
2. Tobacco will continue to be categorized as a “drug” and a “device”

under the Food, Drug and Cosmetic Act (“FDCA"). The Agency's
authority to regulate the products as “restricted medical devices" will
. be explicitly recognized and tobacco products will be classified as a
new subcategory of a Class Il device pursuant to 21 U.S.C. section

360c. FDCA shall apply to these products as provided by the Act

and the amendments to FDCA contained herein.

3. The Class |l classification fshaﬂ permit FDA to require produci :

- modification of tobacco products, including the regulation of nicotine

. content, and shall provide that the sale of tobacco products to adults
_in the form that conforms to Performance Standards established for
tobacco products pursuant to Section 514 (“Section 514") of the



4.

FDCA (21 U.S.C. Sectlon 360d) shall be permitted notwi thstandmg
21 U.S.C. Sections 360f, 352(;) and 360h(e)

Reduced Risks Products }

Products scld that an objective, reasonable | consumer wou!d believe pose less of a

health risk:

o

Tobacco product manufacturers will be barred from making claims
that could reasonably be interpreted to state or imply a reduced
heaith risk unless the manufacturer demonstrates to FDA that the
product scientifically does in; fact *significantly reduce the risk to
health™ from ordinary tobaccoiproducts. Currently employed product
descriptors such as “light” land “low tar’ will be regulated as
described in I(A) above. 3

FDA would have to approve all health claims (direct or implied), as
well as the content and '‘placement of any such claims in
advertisements, to prevent the public from being misled and to
prevent the advertisement from being used to expand, or prevent the

- contraction of, the mar‘ketplaoe

|
For “less hazardous tobacco products”, FDA will be authorized to

permit scientifically-based spec:ﬁc health claims and to permit
exceptions to the advertising restrictions that apply to other products
if FDA determines that such advertising would reduce harm and
promote the public heaith. The FDA will promulgate a rule to govemn
how these determinations wnll be made.

The manufacturers will be requnred to notify FDA of any technology
that they develop or acquire and that reduces the risk from tobacco
products and, for a commerc:ally reasonable fee, to cross license all
such technology, but only to those companies also covered by the
same obligations. Procedural protections will be built in to resolve
license fee disputes, if the private parties cannot agree among
themselves first. If the technology reported to the FDA is in the early
development stages, the manufacturer will be provided confidentiality
protection during the development process. :

The Agency shall also have the authority to mandate the introduction
of “less hazardous tobacco products” that are technologically
feasible, after a formal rule making subject to the Administrative
Procedures Act ("APA"}, with the right of judicial review. In doing so,



the Agency shall have the aut]hority to mandate that a manufacturer
subject to this Act who jowns such technology (at .such
manufacturer's election) elthgar introduce such products, or, at a
commercially reasonable market rate, license such technology to a
manufacturer who agrees to bring the technology to market in a
reasonable time frame. In the event that no manufacturer or
licensee introduces such “lessihazardous tobacco products,” within a
reasonable time frame set by FDA, then the U.S. Public Health
Service may produce either itself, or through a licensing
arrangement, any such product.

° The goal of any rule mandating the introduction into the marketplace
.of “less hazardous tobacco préducts for which the technology,exists
is to guarantee that a mechamsm exists to ensure that products
which appear to hold out the hcpe of reducing risk are actually tested
and made available in the marketplaoe and not heid baok

|
5. A Performance Standards

To further the public health, to promote the production of “reduced risk” tobacco
products and to minimize the harmm to consumers of tobacco products by insuring
that the best available, feasible safety technology becomes the industry standard,
FDA will have the authority to promulgate, Performance Standards pursuant to
Section 514 that require the modification of tobacco products to reduce the harm
caused by those products (including the components that produce drug’
dependence), provided that the standard shau not require the prohibition on the
sale to adults of traditional tobacco products in the basic form as described in the
August 28, 1996 FDA Rule at 61 Fed. Reg at 44616 (to be codified at 21 C.F.R.
Section 897.3). Specifically: [

A.  For a period of no feyver than twelve years following the
effective date of the Act, the:product Performance Standards will
be governed by the following: The Agency shall be permitted to
adopt performance standards that require the modification of
existing tobacco products, inc;luding the gradual reduction, but not
the elimination, of nicotine ylelds and the possible elimination of
other constituents or other harmful components of the tobacco
product, based upon a ﬂndmg that the modification: (a) will result
in a significant reduction of the health risks associated with such
 products to consumers thereof, (b) is technologically feasible, and
(¢} will not result in the creation of a significant demand for
contraband or other tobacco products that do not meet the product
safety standard. In determinirig the risk of the demand for a market

.
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in contraband products, - the FDA shall take into account the
number of dependent tobacco product users and the availability, or
lack thereof, of altemative products then on the market and such
other factors as the Agency may deem relevant.

‘

The authority to requu'e such product modification can be
exercised upon a showing of "substantial evidence," based upon
an administrative record developed through a formal rule making
subject to the Administrative Procedures Act, with the right of
judicial review, and any such modification shall be subject to the
current procedures of the Regulatory Reform Act of 1996 to provide
time and a process for Congress to intervene should it so choose.
In the event a party subsequently files a petition seeking an
administrative review of whether a modification has, in fact,
resulted in the creation of a significant demand for contraband or
other tobacco products that do not meet the safety standard and
FDA denies the petition, the petmoner shall have the right to seek
judicial review of the denial 01: the petition. :

Additionally: o

|

° Within one year of the effective date of this Act, the FDA
shall establish a Sc1entsf ic Advisory Committee to examine
and determine the effects of the alteration of nicotine yield
levels and to examme and determine whether there is a
threshold level below which nicotine yields do not produce
drug dependence and, if so, to determine that level, and also
review any other safety dependence or health issue so -
designated by FDA. |

i
!

° ' Separate from and w;thout detracting from the Agency's
‘ authority under the | requirements of the Section 514
Performance Standard noted above, effective three years
from the date of enactment of this Act, no cigarette shall be
sold in the United States which exceeds a 12 mg “tar” yield,

using the testing methodology now being used by the
Federal Trade Commtf:sn(m ‘

B. After the initial twelve year period, the Agency will be
permitted to set product safety standards that go beyond the
standards it is authorized to set pursuant to the above noted
provisions and, if it does 'so, any such product Performance
Standards shall be govemed by the fol lowmg The Agency will be

!
|
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permifted to require the alteration of tobacco products then being
marketed, including the elimination of nicotine and the elimination
of other constituents or other,demonstrated harmful components of
the tobacco product,! based upon a finding that: (a) the safety
standard will result in a sxgmﬁcant overall reduction of the health
risks to tobacco consumers¥ as a group,? (b) the modification is
technologically feasible, and, {(c) the modification will not result in
the creation of a signiﬁcant demand for contraband or other
‘tobacco products that do ;not meet the safety standard. In
- determining the overall health benefit of a change, the Agency shall
consider the number of dependent tobacco users then in existence,
the availability and demonstrated market acceptance of altemate
products then on the market, and the effectiveness of sinoking
cessation techniques and dewces then on the market and such
other factors as the Agency may deem relevant.

Given the significance of such an action, the Agency will be
permitted to require the elimination of nicotine or take such other
action that would have an effect comparable to the elimination of
nicotine based upon a "preponderance of the evidence" pursuant
to, at a manufacturer’s election, a Part 12 hearing, or notice and
comment rule making, with| a right of judicial review. Any such
action shall be phased in, and no such phase-in shall begin in less
than two years, to permit time for a meaningful Congressnonal
review pursuant to the current procedures of the Regulatory
Reform Act of 1996. In the event a party subsequently files a
petition seeking an administrative review of whether a modification
has, in fact, resuited in the creation of a significant demand for p
contraband or other tobacco products that do not meet the safety
standard and the FDA denies the petition, the petitioner shall have
the right to seek judicial review of the denial of the petition.

The elimination of nicotine or: ot]her harmful constituent shall not be
deemed to violate the prohibition on the sale of traditional tobacco products to
adults, even if it results in a reduction of the number of the consumers who use
the tobacco products then remaining on the market.

i
i

This includes the reduction in harrfx which will result from decreased drug
dependence from the reduction and/or elimination of nicotine from (a) those who

!

continue to use tobacco products, but less often, and (b) those who stop using
tobacco products.

F
I
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In any 1ud1¢|ai review, the deference accorded to the Agency's
findings shall depend upon the extent to which the matter at issue
is then within the Agency's fi eId of expertise. :

Manufacturing Oversight i

/

The legislation would subject tobaccck product manufacturers to good
manufacturing practice standards (“GMPs") comparable to those applicable to
medical dévice manufacturers, food companies and other FDA regulated
industries, but tallored specrﬁcauy to tobacco products. In this regard there would

be:

[+]

i
|
i

Implementation of a qual:ty oontrol system (eg., to prevent
contamination) !

Inspection of tobacco product materials (e. g to ensure comphance
with quality standards)

i
¥

‘Requirements for proper hanéling of finished product

1
Tolerances for pesticide chemlcal residues in or on commeodities in
the possession of the manufacturer existing EPA authority and
oversight i is retained |

Inspection authority comparable to FDA's authonty over other FDA
regulated products, includingithe ability to enter manufacturing plants
and demand certain records |

Record keeping and reportiné requirements
I

Tobacco farmers will face no greater regulatory burden than the producers of other
raw products regulated by the federal govemment :

[Sourcelpn=cedent FDA Rule; FDCA, 21 U S.C. Sections 346a 360]

7.

L]

Access to Company lnformat(on

i

The Act would ensure that previously non-public or confidential

documents from the files of ihe tobacco industry — including intemnal

health research documents - are disclosed to FDA, private htxgants
and the public. The detalls of the arrangement are set forth in
Appendix VI,

|

|
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° Any subpoena authority FDA has with respect to manufacturers of
medical devices generally would also apply to tobacco - product
manufacturers. A i

o

F. Non-tobacco Ingredients

Currently, at the federal level, tobacco manufacturers are required only to submit.
aggregated ingredient information (not by brand or company) to HHS for
monitoring and review. Nor do tobacco prtg}ducts manufacturers currently disclose
to consumers ingredients information for each of the tobacco products they sell.

~ The legislation would supersede the cunent often-criticized federal ingredient law
and confirmi FDA's authority to evaluate all addmves in tobacco products. Mo non- .

tobacco ingredient could be used in rnanufactunng fobacco products unless the
manufacturer can demonstrate that such ingredient is not harmful under the
intended conditions of use. Further, the legislation would reqguire the
manufacturers to disclose to FDA the mgredlents and the amounts thereof in each

_brand. In addition, it would require \manufacturers to disclose ingredient
information to the public under regulations comparab!e to what current federal law
requires for food products, reflecting the nntended cond:t:ons of use.

!

Under this proposed legislation: ;

° Manufacturers would be requwed to provide FDA on a confidential
basis a list of all ingredients, substances and compounds (other than
tobacco, water or reconstituted tobacco sheet made wholly from
tobacco) which are added byfthe manufacturer to the tobacco, paper
or filter of the tobacco product by brand and by quantity in each

~ brand. For each such item, the manufacturer would identify whether
or not it believes that the item wouid be -exempt from public
disclosure under the legtslatlon

© Manufacturers would be requxred to submit, within § years of the

' enactment of the Act, for each ingredient currently added to the

' tobacco product, a safety assessment, based on the best available

evidence, that there is a reasonable certainty in the minds of

. competent scientists that theingredient (up to a specified amount) is

not hamful under the intended conditions of use. FDA shall
promulgate applicable reguiations within 12 months.

- Within a statutory time -period FDA must review
assessment(s) in accordance with the applicable standard;
within 90 days, FDA shall approve or disapprove an


http:comparable.to

ingredient's safety, and if FDA takes no action, the ingredient
is deemed approved. FDA may also challenge any
manufacturer's assertion that an ingredient would be exempt

- from disclosure to consumers under applicable regulations
comparable to what current federal law requires for food
products.

- New ingredients or use of current ingredients beyond the
specified maximum amount are subject to a oomparable
process prior to use. ;

- FDA would be required to protect as strictly confidential

' ingredient information not otherwise subject to public
disclosure. If not subject to such disclosure, this information
will be treated as trade secrets under federal law, exempt
from FOIA requests and protected by procedures which shall
inciude the designation of an agent who will store it in a
locked cabinet, maintéin a record of any person who has
access to the information and require a written conﬁdentlaltty
commitment from any such person.

)

Manufacturers would be requxred to disclose to the public ingredients
information pursuant to regulatlons comparable to what current
federal law requires for food products. During an initial 5 year
period, each ingredient that wou[d be exempt from disclosure under
the food regime would be presumed not to be subject to disclosure
unless FDA disproves its safety. However, manufacturers would be
required to disclose all ingredients which they have been compelled
to publicly disclose with respect to a particular brand in order to
comply with a statute or regulation (e.g., MA Ch 94 §3078).
. i

Manufacturers would be required - to have procedures for the -
selection, testing, purchase, stcrage and use of ingredients. The Act
would: . -

- Provide for record kee;’)ing regarding ingredients-

- Alfow FDA access to such records, with protection of

proprietary mformat:oni

[Sourcefprecedent: MA Chapter 94, §3078 21 C.F.R. §§101.4, 10i 105, and
101.170; 13 U.S.C. §1805; 5 U.S.C. §552(b (4) MA proposed reg. 105 C.M.R.

§660.200(G)]



1
|
!
|

i
|
|

!
G. Compliance and Corporate Culture.

A key element in achieving the Act's goals will be forcing a fundamental change in
the way the tobacco industry does busmess Accordingly, the Act will provide for

“means to ensure that the industry will not only comply with the letter of the law but
will aiso have powerful incentives to prevent underage usage of tobacco products
and to strive to develop and market less hazardous tobacco products.

First, manufacturers would be required to create plans, with an annual review and

update to: |

° Ensure compliance with all apfplicable laws and regulations

° Identify ways to achieve the éoa!s of reduced youth access to and
incidence of underage consumptlon of tobacco products and provrde
internal incentives for doing so

° Provide internal incentives to gevelop products with reduced risk

Second, with a special emphasis on laws a;nd reguiations that make it unlawful to
sell tobacco products to underage persons and other laws directed at the issue of
underage tobacco use, the manufacturers Imust implement compliance programs
that |nc|ude at a minimum, the foilowing elements

° Compliance standards and procedures to be followed by employees

and agents that are reasonably capable of reducing the prospect of
violations - |
ne Assignment to speoiﬁc indrvidhal(s) within high-level personnel of the

organization of overall respor_rsibility to oversee compliance with the
relevant standards and procedures, especially in regard to
preventing underage tobacco/use

X I

° Use of due care not to del egéte substantial discretionary authority to
individuais who the orgamz]atton knows, or should have known
through the exercise of due dmgence had a propensity to disregard
corporate policy | : ,

i
I

° Steps to communicate relevant standards and procedures to all
employees and other agents (including lobbyists), e.g., by requiring
participation in training programs or by disseminating pubhoataons
that explam in a practical manner what is required

°  Internal audats hotlines and other measures to promote compliance
|

|



° Appropriate drscrplrnary mechanasms and measures (e.g., dnscrphne
of employees who violate marketmg restrictions)

1

° Reasonable steps to respond appropnatey to a woiatlon and to
» preventfurther similar vrolatxons ,

1
l

Furthermore, the Act would provide “whisgleblcwers" in the tobacco industry with
the maximum protection available under current federal statutes.

\

Beyond comphance with the ietter of the iaw manufacturers would be required to
take affirmetive steps in furtherance of the sprnt of the new regime, mcludlng

° . _Promulgatmg corporate pnncxples that express and explain the
company's commitment to compliance, reductions of underage
tobacco use, and deveiopment of reduced risk tobacco products

t

° Designating a specific individual within high-level personnel! of the
organization with appropriate responsibility and authority to promote
efforts to attain these new sta'ndards

° Provrdmg reports to shareholders on compliance as well as progress
toward meeting these new standards

Manufacturers wouid also be requlred ;to work with retail organizations ‘on
compliance, including retailer compliance checks and financial incentives for
compliance. % ' ‘
|

Third, each tobacco manufacturer would 'require all contract lobbyists (and any
other third-parties who may engage in lobbying activites on behalf of a
manufacturer) to agree that they will not support or oppose any state or federal
legislation, or seek or oppose any governmental action on any matter, without the
manufacturer’s express authorization. Manufacturers would also require anyone
lobbying ori their behaif to agree in wntmg that a) they are aware of and will fully
comply with.all applicable laws and regulatrons b) they have reviewed and will fully
comply with the Act as it apphes to them c) they have reviewed. and will fully
comply with the Consent Decree as it applies to them; and d) they have reviewed
and will fully abide by the manufacturer's busaness conduct policies and any other
policies and commitments as they apply, especrally those related to prevention of
" youth tobacco usage.

Fourth, within ninety days after the Act's e{ffective date, the Tobacco Institute and

the Council for Tobacco Research, U.S.A. would be dissolved and disbanded.

Tobacco product manufacturers would! be permitted to form new trade

-associations only in accordance with strict procedures and federal -oversight
I : .

]
i
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designed to ensure compilance with antltmst and other applicable laws (See

Appendix V) 1‘

Finally, companies would be subject to ﬁnes and penalties (including “Scarlet
Letter" advertising) for breaching their obligations vis-a-vis the development, -
implementation and enforcement of oomphance plans and corporate principles.
These penatties shall follow the - schemelset forth in the Clean Air Act, up to
$25,000 per day per violation with a totali not to exceed $200,000. In addition,
each manufacturer's employees shall be directed to report to that manufacturer's
compliance officer any known or alleged violations of this Act by retailers or
~ distributors. In accordance with praocedures established by FDA, the compliance
officer shall be required to fumish all such reports to FDA for reference to
appropriate federal or state enforcement authontles The manufacturer shall be
subject to fines or penalties in the event |ts compliance officer fails to fumlsh any
such reports to FDA. 5 . .
|

[Sourcelprecedent: Federal Orgamzatzonal Sentencing Guidelines; various federal
consent decrees; various corporate envnronmental programs]

H. Effective Dates %

Many of the foregoing requirements relafing to the reformation of the tobacco
industry will become effective shortly after the Act is signed by the President;
including the following categories of new rules which will be tmplemented on the
dates indicated:

Category ?

Effective Dates on Final Passage
Retail Product Displays 9 months B
Retail signage 5 months
Advertising 9 months

Packege Labeling

Sponsorships
Vending machines
Sampling

GMPs

Corporate compliance
Face-to-face transactions

Ban on sales of open packs

20 cigarettes per pack minimum
Puerto Rico pack size

1/3 in 90 days

1/3 in 120 days

1/3 in 180 days

12/31/98

12 months

3 months '
24 months or in accordance with
rulemaking, whichever is {ater
12 months

3 months

3 months

3 months

12 months



!
|
!
|

i .
TITLE {I: "Look Back" Provisions/State Enforcement Incentives

A central aim of this legislation is to achieve dramatic and immediate
reductions in the number of underage consumers of tobacco products. The
legislation accordingly contains a "look-back" provision giving tobacco product
manufacturers significant economic mcenttves to take every possible step to
ensure that the advertising, marketing and distribution requirements of this Act
are met, and imposing substantial surcharges on the manufacturers in the event
that underage tobacco-use reduction targets are not achieved.

The "look-back" provision sets targets for the dramatic reduction of
current levels of underage tobacco use: (as measured by the University of
Michigan's National High School Drug Use Survey "Monitoring the Future").
Underage use of cigarette products must decline by at least 30% from estimated
levels over the last decade by the fifth year after the legislation takes effect, by at
least 50% from estimated levels over the last decade by the seventh year after
the legislation takes effect, by at least 60% from estimated levels over the last
decade by the tenth year after the legnslatlon takes effect, and remain at such
reduced levels or below thereafter. (These required reductions amount to even
steeper declines from current levels of underage 'smoking.) Underage use of
smokeless tobacco products must decline by at least 25% from current levels by
the fifth year after the legislation takes effect by at ieast 35% from current levels
by the seventh year after the leglslatlon takes effect, by at least 45% from
current levels by the tenth year after the legislation takes effect, and remain at
such reduced levels or below thereafter. FDA will annually assess the
prevalence of underage tobacco use (based on the methodology employed by
the University of Michigan survey) to determine whether these targets have been
- met. ‘ {

If a target has not been met FDA will impose a mandatory
surcharge on the relevant industry (cigarette or smokeless tobacco) based upon
an approxirnation of the present value of the profit the industry would earn over
the lives of all underage users in excess of the target (subject to an annual cap
of $2 billion for the cigarette industry (adjusted each year for inflation) and a
comparably derived cap for the smokeless tobacco industry). - Tobacco product
manufacturers could receive a partial abatement of this surcharge (up to 75%)
only if they could thereafter prove to FOA that they had fully complied with the
Act, had taken all reasonably available measures to reduce youth tobacco use
and had not taken any action to undermme the achievement of the required
reductions.
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‘A fuller description is provided in Appendix V. .

in addition, the proposed Act; goes well beyond the provisions of the
Synar Amendment’s “no tobacco sales to mmors " law and related regulations, 42
U.S.C. § 300X-26, and the Final Rule promulgated thereunder, which became
effective Féebruary 20, 1996 (61 Fed. Reg June 19, 1996). The proposed Act
requires the several States to undertake s;gmﬁcant enforcement steps designedto
dramatically reduce the incidence of youth smoking, and youth access to tobacco |
products. These enforcement obligations are funded by Industry Payments. Each
state must maintain specific levels of enforcement effort, or the state risks the loss
of a significant portion of the heaith care program funds otherwise payable to the
state under the Act. Amounts withheld from states not doing an adequate
enforcemerit job will be reallocated to states with a superior "no sales to minors". -
" enforcement record. No state will be he!d responsible for sales to underage
consumers outside that state's jurisdiction. i

: , " The details of these state epforcement incentives are set forth in
- Appendix VI. b
i
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TITLE Hl: Penalties and Enforcj:ement; Consent Decrees;
Non-Participating Companies

B

Penalties and Enforcement |

I
This legislation will be enforceable both by the federal government,
including FDA and civil and ¢riminal divisions of the Department of
Justice, and by the several States. FDA will also have the
authority to contract d:rectly with state agencies to assist with
enforcement. If conduct is subject to a particular State's consumer
protection law or similar statute such state may proceed under that
law. !

|

State enforcement actions — whether brought under the Act or a
State's consumer protection law — could not impose obligations or
requirements beyond those imposed by the legislation (except

- where the legislation does not specifically preempt additional state-
law obligations), and would| be limited to the civil and -criminal
penalties established by the?legislati,on and by the prohibition on
duplicative penalties. State| enforcement proceedings under the
Act (or predicated on conduct violating the Act), except those
exclusively local in nature, would be removable to federal court.
Nothing in the Act precludes a State from enforcing its laws in the
ordinary fashion as to matters: not covered by the Act or Protocol.

}

Civil and criminal penalties fo;r violations. of the legislation based on
those governing other drugs or devices regulated under the Food,
Orug and Cosmetic Act and, where applicable, under Title 18 of the
U.S. Code. |

-

In addition, the industry faces civil penaities of up to $10 million. per
violation for any violations of the obligations to disclose to the FDA
research about tobacco-product health effects and information
regarding the toxicity of nonitobacco ingredients and constituents
used in their products. This penalty is ten times the largest penalty
faced by other drug or dewce manufacturers for similar violations.

To reflect the fact that not all§States have filed lawsuits against the
tobacco industry, but that the intent of the negotiators is to provide
the benefits of the settliement to all States, the industry also will
enter into a binding and enforceable national tobacco control

|
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Protocol embodying certain ltrsam'xs of the proposed resolution. As
an enforceable contract, whtch would not be subject to facial
constitutional challenge, thns Protoco! will provide benef‘ts and

enforcement rights to the fedleral government and all states.
{

. \
Consent Decrees |

Certain terms of the agreement will also be reiterated in consent
decrees between the tobacco industry and the states that will not
take effect until after enactment of the Act. These consent decrees
will be identical to, and will reiterate, the terms of the agreement
with respect to: (1) restrictions on advertising, marketing and
youth access to tobacco products; (2) trade associations; (3)
restrictions on lobbying; |(4) disclosure of tobacco smoke:
constituents; (5) disclosure of non-tobacco mgredtents - (6)
disclosure of existing and future industry documents reiating to
health, toxicity and addiction; (7) compliance and corporate cuiture:
(8) obligations to make monetary payments to the States reflecting
their reasonable share of the total provided by the Act; (9)
obligations of the industry to deal only with distributors and retailers
that operate in compliance with applicable provisions of law
respecting the distribution, sale and marketing of tobacco products;
(10) wamings, labeling and packaging (to the extent noted below);
and (11) dlsmlssal of other ‘pending litigation specified by the
parties. j
The consent decrees wiil not contain provisions as to: (1) product
~ design, performance or modification; (2) manufacturing standards
and good manufacturing practices; (3) testing and reguiation with
" respect to toxicity and ingredients approval; and (4) the national
FDA “look back” provisions. j
I
‘The consent decrees will iprovnde that their terms are to be
construed in conformity with the Act and the Protocol and with each
other. State proceedings to:enforce the provisions of the consent
decrees may be brought instate court, subject to an acceptable
procedure to ensure consistent rulings with respect to conduct that
is not exclusively local in character. State proceedings to enforce
the consent decrees may seek injunctive relief only, and may not
. seek criminal or monetary sanctions. A State shall not be limited
from seeking criminal ori other sanctions for a company's

1
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subsequent violation of an |n;unct on entered by the court in an
action brought to enforce the.consent decree :

The provisions of the consent decrees will remain enforceable
regardless of whether subsequent changes in the Act or in any
other provision of law diminish the obligations of the companies in
the areas covered by the consent decrees, except: (1) where such
changes create federal reqmrements that produce obligations in
conflict with those contamed in the consent decrees; (2) with
respect to the allocation of funds; and (3) with respect to wamings,
labeling and packaging. With respect to warnings, labeling and
packaging, if the requirements of the Act are later modified, or if
Congress subsequently prohibits warnings on tobacco products,
the. consent decrees will be modified to conform to $§uch
requirements. -However, if Congress later eliminates altogether the
warning requirement in the Act, the warnings originally set forth in
the Act (the so-called Canadian warnings) shall be mandated and
enforceable under the consent decrees.

" In addition, the parties recégnize that certain provisions of the
consent decrees and the agreement may require them to act (or
refrain from acting) in a manner that they might otherwise claim
would violate the federal or state constitutions. They will therefore
in the consent decrees expressly waive any claim that the

~ provisions of the consent decrees or the agreement violate the

federal or state constitutions. The consent decrees will also state
that if a provision of the Act covered by the decrees is
subsequently declared unconstitutionat the provision remains an
enforceable term of the consent decrees.

Non-participating companies ‘

The regime envisioned by t!he resolution would be substantially
undercut if certain compames were free to ignore the limitations it
imposes, and were instead able to sell tobacco products at lower
prices (because they were not making the payments described
above) and through less restncted advertising and marketing
activities. The resolution accerdmgly anticipates the possibility that
some manufacturers of tobacco products may not consent to the
institution of this regime. Rather than seeking to impose on such
manufacturers the advertising restrictions, full required payments
and corporate culture changes set forth above, the resolution

1
|
|
s
|
I
1

-28-



avoids constitutional questions that might otherwise be raised by
establishing a separate regir;ne for non-participating manufacturers.
Non-participating manufacturers would be subject to the access
restrictions and regulatory oversight set forth above. They would
receive none of the civil irablllty protections described in Title VL.
Their product would be subject to a user fee equal to the portion of
the payments by participating manufacturers allocated to fund
public health programs and: federal and state enforcement of the
access restrictions. :

The resolution further recognizes that -- unlike' the partnc&patmg
manufacturers — non-participating manufacturers will noi have
made consensual paymenté to settle governmental actions for
health care costs, to seftle class actions and in to provide
consideration for the partial settlement of individual tort actions
- (including punitive damagesiclaims). Because such actions would
remain wholly unsatisfied, it is vital that the claimants be ensured
that funds will be available to satisfy any judgments that may be
obtained. Accordingly, the resolution requires that each non-
participating manufacturer place into an escrowed reserve fund
each year an amount equal to 150% of its share of the annual
payment required of participating manufacturers (other than the
portion aliocated to public health programs and federal and state
enforcement). These escrowed funds would be earmarked for
potential liability payments, :and the manufacturer would reclaim
them with interest 35 years wlater to the extent they had not been
paid out in liability. :

| ,
Moreover, the resolution also recognizes that -- because non-
participating manufacturers are not subject to the corporate culture
commitments requiring manufacturers to monitor distributor and
retailer compliance with the underage access restrictions —
distribution and retail sales of those manufacturers' products
present a particularly great obstacle to.the achievement and
enforcement of the access restncttons Accordingly, the resolution
provides that the exemption from civil liability applicable to
distributors and retailers . of the products of participating
manufacturers will not apply to distributors and retailers who handie
tobacco products of non-participating manufacturers. ‘
| ‘ o
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Title IV: Nationwide Standards To Minimize

Involuntary Exposure To Environmental Tobacco Smoke

l

Until now, there has been no minimum or other federal standard governmg
smoking in public places or at work. The {eg|slatton would:

o

Restrict indoor smoking in "publlc facilities” (i.e., any building
regularly entered by 10 or more individuals at least one day per
week) to ventilated areas with systems that:

- Exhaust the air directly to the outside;

ﬁ
- Mamtam the smoking area at “negative pressure" compared
with adjoining areas; and

- Do not recirculate the air inside the public facility.

Ensure that no employee sh.:'lel be required to enter a designated
smoking area while smoking is occurring. Cleaning and

maintenance work in a designated smoking area shall be conducted

while no smoking is occurring.,

Exempt restaurants (but not “fast food" restaurants)' and bars
(including those in hotels), private clubs, hotel guest rooms, casinos,
bingo parlors, tobacco merchants and prisons.

Direct OSHA to issue, not iater than one year after the effective date

of the legislation, regulatlons implementing and enforcing the

preceding standards, with enforcement costs paid out of the Industry

Payments. The smoking restrictions outlined in this Title would take

effect on the first anniversary of the enactment of the legislation
|

! “Fast food” restaurant means any réstaurant or chain of restaurants which
primarily distributes food via customer pick-up (either at a counter or drive-
through wiridow). In addition, OSHA would be authorized to issue regulations
clarifying this definition to the extent necessary to ensure that the intended
inclusion of establishments catering largely to minors is achieved. Any such
regulation may consider such factors as‘wﬁxether a restaurant either has attached
playgrounds or play areas for children, uses ad campaigns that feature or
prominently include cartoon characters :and/or toy giveaways or advertises
“happy meal” or other comparable k:ds-combmattcn platters and other factors
QSHA deerns relevant. :
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The legislation would not preempt or otherwise affect any other state or local law

“or regulation that restricts smoking in pubhc' facilities in an equal or stricter manner.

Nor wouid the legislation preempt or othelwlse affect any federal rules that restrict
smoking in federal facilities. . ‘ {
}

[Soureelprecedent H.R. 3434, as reporte& out of committee; WISHA workplace -

smoking rule; state law exemptions for the "hospitality sector”]

|
|




TITLE V: Scope and Effect
Scope of FDA Authority | {
All product sold in US comme%rce
| Covers new entrants; imports; :‘U.S. duty free, etc.
BATF to retain fiscal authority %over tobacco produgts |

FTC to retain existing 'authorit{(, except for “tar", nicotine, and carbon
monoxide testing

|
Grower Limitation: FDA jurisdiction does not extend to the growing,
cultivation or curing of raw tob‘acco (USDA has exclusive authority).

i

State Authority ' i

X

Preservation of State and Locai Government Laws and Legal
Authority .

While setting a federal “floor" for tobacco control measures in many
substantive areas, this legislation preserves, to the maximum extent,
state and local government §authonty to take additional tobacco
control measures that further restrict or eliminate the product's use
by and accessibility to mmors

This legislation also permits state and local governments to enact
measures that further restnct or eliminate employee and general
public exposure to smoking m workplaces and in other public and
private places and facilities.
| ,

The legal authority of a state or Iocal govemment to further regulate,
restrict-or eliminate the sale or distribution of tobacco products, and
to impose state or local taxes on such products also remains
"~ unchanged. |

The legislation retains similair flexibility for indian tribes, military
facilities and other federal agencies.
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Uniformity of Warning Labels Packagmg. Labeling and Other

Advertising Requirements; Manufacturing Reqmrements
} |
Current federal law provndmg for national uniformity of warming

labels, packaging and |abe!mg requirements, and advertising and

promotion requirements related to tobacco and health, is preserved,
except that this legislation gi}/es FDA express authority to require
changes in the language of the wamings, subject to the standard
requirement that it provide public notice and a hearing opportumty
prior to making such changes 1*

S:mllariy, the prcwsnons of FDCA designed to provide umformrty in
product manufacturing and desngn requirements relating to medical
devices will apply to tobacco products except that any application by
a State or locality for an exemption permitting it to adopt additional or
different requirements relating to performance standards or good
manufacturing practices may only be granted if the requirement
would not unduly burden interstate commerce. Further, to ensure

that FDA has an adequate 'opportunity to evaluate non-tobacco .

ingredients as described ml Title I(F), no exemption relating to
ingredients may be applied | ifor until the . fith anniversary of the
effective date of the Act. } ,
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TITLE VI: ProgralmsIFundmg

TOTAL 25 YEAR PACKAGE FACE VALUE $368.5 Billion

A.
1.

Payment ' .
Year 1 2 3 4 5 6-8 9 S -

Total

~Up Front Commitment - Lump Sum Cash Payment — $10 Billion
Payable on Statute Signing Da\lte. '

Base Annual Payments - 25 Year Total Face Value is $358.5
Billion (Figures Subject to Inflation Protection and Market
Volume Adjustments) '

o
Duration — annual payments in perpetuity

o | | .
Commencement ~ 12/31 of first fuli year after statute signing
‘ |

- Face Amounts (includes payménts from all industry sources):

Payments $8.5B $9.58 S$11.58! $14B $158 . $15B 3158 $158

t
. Base I L v
Amount: $6B $78 $88 | %108 $108 $1258 $18B $158
Public | '
Health .
Trust $2.58 $2.58 $3.58B ~ 348 °~  $5B $2.58

|
Infiation Protection for Annual Payments

° Greater of 3% or CPI%applied each yeaf on previous year, '
beginning with first annual payment. '

Adjustment for Volume Decrease (Adult Votume Only) or Total
Volume Increase ‘ :

° Beginning in year ; payment made equal to scheduled
annual payment tlmesithe ratio of actual relevant domestic
tobacco product unit sgl_es volume to relevant base volume.
In the event of a dechne in volume, relevant actual volume
and relevant base voiume are adult volume figures; in the
event of an mcrease ln volume, relevant actual volume and

|
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~ Applicability

relevant base volume ara total volume figures. Base volume
is 1996 volume. ; '

i

° Any reduction in an annua| payment will be reduced by 25%

of any increase above the industry’s base year net operating

profits (after application of inflator discussed above) from

domestic sales of tobacco products.

Payment Protection |

° Provide for paymenf priority/continuation during bankruptcy/
 reorganization proceedings. Protocol cannot be rejected in
bankruptcy. Obligation for annual payments responsibility

only of entities selling into domestic market.

Pass-Through i

g
° in order to promote maximum reduction in youth smoking, the
statute would provide for the Annual Payments to be reflected
in the prices manufacturers charge for tobacco products.

|

i

Applicable to All Sellers of Tobacco Products

* ° Through protocol and statute to protocal signatories.

, i

° Through alternative Statutory provisions to non-signatories.
Tax Treatment ' | . |

All payments pursuant to this Agreement (including those pursuant to Title
1} shall be deemed ordinary and necessary business expenses for the year
of payment, and no part thereof is either in settlement of an actual or
potential liability for a fine or penalty (civil or cnmmai) or the cost of a

tangible or intangible asset.

\
|
i
\
i
|
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TITLE VII; Public Heaith Funds From Tobacco Settlement
As Recommended By The Attorneys General For Consideration
8y The President Alnd The Congress
E
- BASED ON THE PREMISE OF |$ 1 BILLION FOR THE FIRST YEAR
AND GRADUALLY INCREASING TO $1.5 BILLION THEREAFTER, ADJUSTED
FOR INFIATION AFTER THE FIRST YEAR.
- |
BASED ON THE PREMISE OF $1 BILLION FOR SMOKING
CESSATION FOR THE FIRST 4 YEARS AND $1.5 BILLION THEREAFTER
ADJUSTED FOR INFLATION. !

(A} - ALLOCATION OF GRANT MONIES AMONG PROGRAMS — The use of
moneys under this Section shall be limited to programs established under this
Section, shall be adjusted for inflation annually from the effective date, and shall
be allocated among such programs as follows:

l

(n $125,000,000 for the first %hree years and $225,000,000 annually
thereafter to the Secretary of HHS to | accomphsh the purposes described in
Paragraph (B) of this Sectaon (Reductron« in Tobacco Usage); :

;

(2y  $300,000,000 annually for the FDA to carry out its obligations
under and to enforce the terms of this Act. including for grants to the states to
assist in the enforcement of the provxsnons of the Act

|

(3y  $75,000,000 for the ﬁrst two years, $100,000.000 in the third year,
and $125,000,000 annually thereafter to fund state and local tobacco control -
community based efforts modeled on the ASSIST program, designed to
encourage community involvement in reducing tobacco use and the enactment
and implementation of policies designed to reduce the use of tabacco products;

: S
C(4)  $100,000,000 annually ta! fund research and the development of
methods for how to discourage individuals from starting to use tobacco and how
to help individuals to quit using tobaccol

. | .

(5) Beginning in the second year, $75.000.000 annually for a period
of ten (10) years to compensate events, teams or entries in such events, who
lose sponsorship by the tobacco industry as a result of this Act, or who currently
receive  tobacco industry funding to sponsor events and elect to replace that

' |

|
|
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funding, provided that the event, team, or éntry is otherwise unable to replace its
tobacco industry sponsorship during those given years. Funds used for this
purpose shall . promote a Quit Tobacco Use theme. After a ten year period, no
additional funds shall be used for this purpose and the funds previously allocated
to this purpose shall be used as follows: SD% to supplement funding of the multi-
media campaigns in paragraph (1) of this subsection; 25% to supplement the
- funding of the enforcement provisions of paragraph (2) of this subsection; and .
25% to supplement the funding of commumty action programs in paragraph 3)
of this subsection. i
(B) ESTABLISHMENT OF PROGRAMS BY THE SECRETARY - The
Secretary shall establish programs to accomplish the following purposes—
|
(1) the reduction of tobacco product usage, both by seeking to
dlscaur.age_ the initiation of tobacco use hy persons under the age of 18 and by
encouraging current tobacco users to qun through media-based and non-media
based education, prevention and cessahon campaigns. The Secretary may
make grants to state health departments to assist in carrying out the purposes of
this provision. |
(2) the research into and deve:bpment and public dissemination of
technologies and methods to reduce the risk of dependence and injury from
tobacco product usage and exposure;
{3). the identification, testing and evaluation of the health effects of
both tobacco and non-tobacco constituen"ts of tobacco products;
4) the promulgation of suchg other rules and regulations as are
necessary and proper to carry out the provisions of this Act, as well as the
development of such other programs as the Secretary determines are consistent

with the goals of the Act. - |

b

(9] Public Educatton Campaign - '$500, 000,000 shall be spent annually in
such muiti-media campaigns designed to discourage and de-glamorize the use
to tobacco products. To carry out such efforts, an independent non-profit.
prganization with a Board made up of prestlg;ous individuals and the leaders of
, the major public health organizations shan be created which shall contract or
make grants to non-profxt private entities who are unaffiliated with tobacco
manufacturers or tobacco importers, who have a demonstrated record of working
effectively to reduce tobacco product use and experiise in multi-media
communications campaigns. The independent body shall be authorized to
contract with state health departments, where appropriate, to run campaigns for
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their states and communities. In creaftihg the program the Secretary or
independent body shall also take . mtc account the needs of particular
populations. The goal shall be the reductton of tobacco product usage, both by -
seeking to discourage the initiation of tobacco use by persons under the age of
18 and by encouraging current tobacco users to quit.

|
(D) Tobacco Use Cessation - For the first 4 years, $1 billion, and thareafter,
$1.5 billion of the total amount paid by thql tobacco industry shall be paid into a
Trust Fund to be used to assist individuals who want to quit using tobacco to do
so. Within 12 months the Secretary shall promulgate regulations to govern (1)
the establishment of criteria for and a procedure for the approval of cessation
programs and devices far which payment may be made under the program, (2)
the eligibility requirernents for individuals seeking to use moneys from the trust to
fund the tobacco cessation efforts, and (3)| the procedures to govern the tobacco
cessation program. o :

The goa! of the tobacco cessation program shall to enable the most
tobacco users possible to receive assistance in their effort to quit using tobacco
by providirig financlal assistance and identifying the programs, techniques, and
devices that have been shown to be safe and effective. Benefits to individuals
should not be limited to a single effort, but should be tailored o the needs of
-individual smakers according to standards established by the Secretary using the
best availabie scientific guidelines. |
(E) . Public Health Trust Fund Presidential Commission — A Presidential
-commission will be appointed to include representatives of the public health
community, Attorneys General, Castano attorneys and others to determine the
specific tobacco-related medical research for which the $25 Billion Public Health

Trust Fund will be used.

i
i
i
i
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TITLE VIH: cn‘m Liability

The following prowsxons wcuid govern actions for civil liability
related to tobacco and health.

A, General

1.

i

Present Attorney Gen]eral actions (or similar actions brought
by or on behalf of any govemnmental entity), parens patriae
and class actions are legislatively settled. No future
prosecution of such ‘act:o‘ns All “addiction”/dependence
claims are settled and all other personal injury claims are
reserved. As to signatory States, pending Congressional
enactment, no stay 2pplications will be made in pending
actions, based upon the fact of this resolution, without
mutual consent of the \parties. :

Third-party payor (and similar) actions pending as of 6/9/97
are not settled, but governed by provisions regarding past
conduct set forth in Se:,ction B below.

’ v . |
B. Provisions as to Civil Liabllity for Past Conduct

The following provisions apfaly to suits for relief arising from past
conduct — i.e., suits by persons clalmmg injury or damage caused by conduct
taking place prior to the effective date of the Act

1.

All punitive damages_ claims resoived as Vpart of overall
settlement. No punitive damages in individual tort actions.

|
Individual ftrials only: ie., no class actions, joinder,

aggregations, consolidations, extrapolations or other devices
to resoive cases other than on the basis of individual trials,
without defendant's consent

Action removable by defendant to federal count upon receipt
of application to, or order of, state court providing for trial or
other procedure in v:olation of this provision.

'

Except as exprass!yi provided in the Act, FCLAA and
applicable case law unchanged by the Act.

Provided that the five negotiating companies enter into the
Protocol: Protocol manufacturers to enter into joint sharing

-Qoos
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agreement for civil I:ablllty Protocol manufacturers not
jointly and severaily! liable for liability of non-Protocol
manufacturers. Tnals involving both protocol and non-
Protocol manufacturers to be severed.

Permissible parties: |

Plaintiffs -- a. CI:aims of individuals, or claims
derivative of such claims, must be
brought either by person claiming lmury
or heirs.

|
b. Th:rd-party payor (and similar) claims

not based on subrogation that were
- pending as of 6/9/97.

c. Third-pany payor (and similar) claims
based on subrogation of individual
claims; no extrapolations, etc.

Defendants — a. Actions may be maintained only against

manufacturing companies, their -

successors and assigns, any future
frauduient transferee, and/or entity for
suit designated to survive defunct
- manufacturer. .
i

b. Manufacturers liable vicariously for acts
of agents (including advertising
agencies and attorneys).

. . i ‘
No removal except urrder paragraph 2 above.

The development of‘f “reduced risk” tobacco 'productsaﬂer

the effective date of the Act is neither admissible nor -

discoverable. 3
|

" Statute of limitations: for all actions, individual state laws

govemning time penods from injury, discovery. notice or
contammanon!wolatlon

Annual aggregate cap for judgmentsisetﬂements 33% of
annual industry base payment (including any reductions for
volume decline). If ;aggregate judgments/settiements for a

o
i

|
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i | o
year exceed annual aggregate cap, excess does not have to
be paid that year and rolls over.

Any judgments/settiements run against defendant, but give
rise to 80-cent-on-the-dollar credit against annual payment
in year paid. Suntabie provision for settlernent consultation
and permission. Manufacturers control insurance claims,
and any insurance recovery obtained by manufacturers (net
of cost) on account of judgment and/or settiement covered
by above sharing arrangement allocated 80% to annual
payments. Manufacturers retain any insurance proceeds on
account of defense cqsts _
| .

Provision with respect to individual judgments above $1
million: amount in excess of $1 million not paid that year
unless every other judgment/seftlement can be satisfied
within the annual aggregate cap. Excess rolls forward
without interest and is paid at the rate of $1 million per year,
until the first year that the annual aggregate cap is not

- exceeded (at which time the remainder is paid in full). For

purposes of this proi.eision a third-party payor (or similar)

action not based on sub(ogat;on is treated as having been

brought by a single plamt:ff and s subject to the $1 million
rollover on that basis.|

In the event that the annual aggregate cap is not reached in
any year, a Commission appointed by the President will

determine the approprtate allocation of the amount:

representing the uqused amount of the creditt  The
Commission will be entitled to consider, among  public
heaith, governmental entities, and other uses of the funds,
applications for complensahon from persons, including non-
subrogation claims of third party payors. not othenwise
entitied to compensat:ion under the Act. .

‘ |

Defense costs paid by manufacturers.

C.  Provisions as to Civil Liability for Future Conduct
. |

The foilowingi provisions apip!y to suits for relief arising fram future
conduct - i.e., suits ciaiming injury or damage caused by conduct taking place
after the effeclive date of the Act. . |

e MV
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1. Paragraphs 2, 3, 5, 6. 3 8,9.10 and 11 in Section B apply.

2. No third-party payor{(o:‘ similar) claims not based on
subrogation. .

I
Title IX: Bcard; Approval

The terms of this resolution are subjéct to approval by the Boards of
Directors of the participating tobacco companies.

|
'
i
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Appendix | - Warningsin Advertisements

i .

The space in press and poster advertisements for tobacco products that is
to be devoted to the warning and, where re}levan’t. the "tar,” nicotine and any cther
constituent yieid statements will be 20% of the area of the advertisement. - The size
~ of the printing of the waming and the yiegd statements shall be pro rata to the

foliowing examples:

a)’

b)

3
o~
!

Whole page broadsheet newspaper - 45 point type
Half page broadsheet newspaper - 39 point type

. Whole page tabloid newspaper - 39 point type-

Half page tabloid newspaper - 27 point type
DPS magazine - 31.5 point type '
Whole page magazine - 31.5 point type

28 cm X 3 columns - 22.5 point type

20 cm X 2 columns - 15 point type

FDA may revise the required type sizes within the 20% requirement.

43



Appendlx Il - Retail Tobacco Product Seller Pena!tzes

1. The sale of tobacco productsf to consumers by an unlicensed seller
shall be a criminal violation, and be subject to minimum penalty of
$1,000, or imprisonment, for 6 months, or both, if an individual, or in
the case of a corporation, by a maximum penalty of $50,000. Any
State or local jurisdiction may provide by statute or code more
severe penalties. |

2. In addition to any crlmmal penaitnes which may be imposed under
any applxcable state or local law a tobacco product licensee may be
subjected to civil sanctions, including penalties, or license
suspension or revocation (onia site-by-site basis), or a combination
thereof, for any violation of the provisions of the State licensing laws
regarding sales to minors. [Such sanction shall not exceed the
following: . l

@) For the first offense within any two year period, $500 or

a 3 day license suspens;on or both.
i

(b)  For the second offense within any two year period,
$1,000 or a 7 day license suspension or both.

(©) For the third offeinse within any two year period, $2,000
or a 30 day license sus'pensicn or both. :

(d) For the fourth Qoffense within any two year penod ‘
$5,000 or a 6 month hcense suspension or both. :

(e) | For the fifth offense within any two year period,
$10, OOO or 1 year hcense suspension or both.

(f) - For the sixth and any subsequent offenses within any
two year .period, $25, 000 or a revocation of license with no
possibility of reinstatement for a period of three years.

] :

(g) Permanent license revocation is mandatory for the

tenth  offense  within any two year  period.
|

i
f
i
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Each state must enact a statufory or regulatory enforcement scheme
- that provides substantially similar penaities to the minimum federal
- standards for a retall licensing iprogram.

[Source/Precedent: Washington State Afcohfol Licensing Act]

g
|
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Appendix Il - Applicaéibn to Indian Tribes

|
Apphcatlon Of Act :

- The provisions of the FDCA, the regulatlons of the FDA, and'the Act -

relating to the manufacture, d|stnbutton and sale of tobacco products
shall apply on Indian lands as defined in 18 U.S.C §1151 and on any
other trust lands subject to the junsdiction of an indian tribe. To the
extent that an Indian tribe engages in the manufacture, distribution or
sale of tobacco products, the provrsmns of this Act shall apply to

" such tribe. |

Any federal tax or fee |mpo'sed on the manufacture, distribution or
sale of tobacco products shall be paid by any Indian tribe engaged in
such activities, or by persons engaged in such activities on such
Indian lands, to the same extent such tax or fee applies to other

persons under the law. | :

I

Tribal Programs And Authority

For the purposes of the proV:/isions of this Act, FDA is authorized to

treat any federally-recognized Indian tribe as a state, and is
authorized to provide any such tribe grant and contract assistance to
carry out the licensing and enforcement functions provided by this

i
Such treatment shall be authiorized only if:

(a) the Indian tribie has a governing body carrying out
substantial govemmental powers and duties;

(b)  the functions té be exercised by the Indian tribe under
this section pertain to activities on trust lands within the
jurisdiction of the tnbe and

{c) the Indian tnbe‘. is reasonably expected to be capable .
of carrying out the functtons required under this Act.

~ [Source/precedent: Clean Air Act, 42 U.S.lC. §7601(d)]

3.

FDA regulations which establish a retail licensing program shall
apply on Indian trust lands, and each tribe’s program shall be no less
strict than the program of the State in whzch the tribe is located.

K
|
I
|
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If FDA determines that an Indian tribe does not quahfy for treatment
as a state, FDA will directly admmlster the retailer ltoensnng program,
or may delegate such authori ty to the state

Tobacco Compensation Anq Public Health Grants

A portion of the settlement| funds to which a state is otherwise
entitled shall be paid to HHS for distribution to the Indian tribes which
have been certified by FDA for treatment as states. The funds to be
paid for such pumposes on behalf of Indian tribes shall be determined.
by the proportion of registered tribal members resident on the
reservation to the total population of the state in which the tribe is
located. The funds to be dist:ributed to Indian tribes shall be vsed for
the same purposes as those funds are to be used by the states and
be subject to the same camphance requ;rements for retail sales to
minors as are the states under the Act.

The Department of Health arlld Human Services will annually pay to
the goveming body of each Indlan tribe its share of the funds for use
under an FDA-approved plan after annual certification by FDA, under
the same standards that apply to the States, that the Indian tribe is in
compliance with the reqwrements of the Act and any applicable
regulations. i
If HHS does not distnbute all, or a portion, of an Indian tribe's share
of the funds in any given yéar because the tribe has not qualified
under the terms of this section or has not met the compliance
requirements for retail sales to minors, those funds will be distributed
to other qualified tribes in the same state for the same purposes and -
on the same proportlonal basis, less the non-qualified tribe's
population, as other settlement funds are to be distributed to the
tnbes. 5

1

" Obligations of Tobacco Manufacturers

Tobacco manufacturers shaﬁi not engage in any activity on Indian
lands subject to this Act which activity the manufacturers may not
otherwise do within a State. |

Tobacco manufacturers also agree not to sell tobacco products for
manufacture, distribution, or sale to an Indian tribe, or to a
manufacturer, distributor, onretacl seller subject to the jurisdiction of
an indian tribe, except under the same terms and conditions as the

!

|

|
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tobacco manufacturers impose under other manufacturers,

distributors and retail sellers under the Act, or any applicable
regulations. ‘ -



|
}
i

Appendix IV — lndusiry Associations

Within 80 days of the effective date of the Act, the tobacco product manufacturers
shall disband and dissolve the Council for Tobacco Research, U.S.A. and the
Tobacco Institute. In addition, with respect to any new trade associations: -

A

- Tobacco product manufactunfers may form or participate in any new

tobacco industry trade association. Any such new trade
association shall have an |independent board of directors, in
accordance with the following requirements. For at least 10 years

after the formation of the new association, a minimum of 20 percent

of the directors, but at least one director, shall be other than a
current or former director, officer or -employee of any association
member or affiliated compariy No other director of a new trade
association may be, at the same time, a director of any association
member or affiliated company The officers shall be appointed by
the board and shail be empgoyees of the association, and during
their term shall not be employed by any association member or

. affiliated company. Legal counsel for any such association shall be

independent and not serve 'as legal counse! to any association
member or afﬂliated company while counsel to the association.

1
Any new tobacco product manufacturers’ trade association shall

adopt by-laws ‘governing the association’s procedures and the
activities of its members, board employees, agents and other
representatives. The by-laws shall include, among other things,
provisions that: : } :

(1) members who are competitors in the tobacco industry
shall not meet on the association's business except under
sponsorshxp of the assoc:atlon

(2) every board of directors meeting, board sub-
committee meeting, general association or committee meeting, and

-any other association sponsored meeting, shall proceed under and-
- strictly adhere to an agenda approved by legal counsel and

circulated in advance; and |

(3) minutes describing the substance of the meetings
shall be prepared for all such: meetings, and shall be maintained by
the association for a period of 5 years.



C.

Moreover, under the new regime:

1.

The structure, by-laws, and activities of tobacco industry
trade associations shall be subject to continuing oversight by
the U.S. Department! of Justice and by state antitrust
authorities. For a peribd of 10 years from the creation of a
new trade association, such authorites may, without
limitation on whatever‘ other rights to access they may be
permitted, upon reasonabie prior notice: :

(a) have access dtﬁmng regular office hours to inspect
and copy all books, records, meeting agenda and
minutes, and other association documents; and.

(b) interview the association’s directors, officers -and
- employees, who may have counsel present.

The inspection and discovery rights provided in (a) and (b)
above shall be exercised through a multi-state States’
Attorneys General oversight committee. Any documents
and information provided to any state pursuant to (a) and (b)
above shall be kept confidential by and among the states
and shall be utilized only for govemmental purposes of
enforcing the Act and ancﬂiary documents

In order to achieve the goals of this Agreement and the Act
relating to tobacco use by children and adolescents, the
tobacco product manufacturers may, notwithstanding the
provisions of the Sherman Act, the Clayton Act, or any other
federal or state antitrust law, act unilaterally, or may jointly
confer, coordinate or act in concert, for this limited purpose.
Manufacturers must ; obtain prior approval from the
Department of Justice of any plan or process for taking action
pursuant to this section; however, no approval shall be
required of specific actions taken in accordance with an
approved plan. Approyal or non-approval of a plan shall not
be grounds for abatement of any surcharge to a manufacturer
for failure to meet the reductions in underage tobacco use

contemplated in this resolution and the Act.
l

i



Appendix V — "Look Back"

A summary of the “look back" provision is as fo!lows

~ |
A.  The Reduction Requlrements.

1. The required reductions in underage tobacco use are measured
against a base percentage. 1 For underage use of cigarettes, the
base percentage is the average, weighted by relative population of
such age groups in 1995 as determmed by the U.S. Census Bureau,
of (a) the average of the percentages of 12th graders (ages 16 and
17) from 1986 to 1996 who used cigarette products on a daily basis;
(b) the average of the percentages of 10th graders (ages 14 and 15)
from 1991 to 1996 who used cigarette products on a daily basis; and
(c) the average of the percentages of 8th graders (age 13) from 1991
to 1996 who used mgarette products on a daily basis. The per-

~ centages are those measured by the University of Michigan's Na-

“tional High' School Drug Use Survey "Monitoring the Future" or by
such comparable index-using identical methodology as is chosen by
FDA after notice and hearing. '

For underage use of smokeless tobacco products, the .base
percentage is the average, weighted by relative population of such
age groups in 1995 as determined by the U.S. Census Bureau, of (a)
the percentage of 12th graders (ages 16 and 17) in 1996 who used
smokeless tobacco products on a daily basis; (b) the percentage of
10th graders (ages 14 and 15) in 1996 who used smokeless
products on a daily basis; and (c) the percentage of 8th graders (age
13) in 1996 who used smokeless tobacco products on a daily basis.
These percentages are to be derived from the same source as are
the percentages with respectito use of cigarette products. '

2. After the fifth year after enacfment of the Act and annually thereafter,
the FDA will calculate the incidence of daily use of tobacco products
by those under 18 years of age as follows:

For cxgarette product use, the FDA will calculate the average,
weighted by relative populatxon of such age groups in 1995 as
determined by the U.S. Bureau of Census, of the percentages of
- 12th graders (ages 16 and 17) 10th graders {ages 14 and 15) and.
8th graders (age 13) who used cigarette products on a daily basis
during the preceding year. The percentages used in this calculation
~ are to be those measured (a;\') by the University of Michigan Survey;



or (b) by such comparable index using identical methodology as is
chosen by the FDA after notice and hearing. If the methodology of
the University of Michigan Survey is hereafter changed in a material
manner from that employed in 1986-86 (including by changing the
states or regions on which that Survey is based), the FDA shall use
the percentages measured by an index chosen by it after notice and
hearing having a methodology identical to that employed by the
University of Michigan Survey]m 1986-96.

For smokeless tobacco product use, the FDA will calculate the

average, weighted by relative ?population of such age groups in 1995
as determined by the U.S. Bureau of Census, of the percentages of
8th (age 13), 10th (ages 14 and 15) and 12th graders (ages 46 and
17) who used smokeless tobacco products on a daily basis during

the preceding year. This calculation is to be made using the same

methodology as with respect t’o cigarette product use.

Any data underlying the Unwersnty of Michigan Survey shall be
available by request from FDA

The reduction requirements (expressed as reductlon from the base
percentage) for cigarette products are as follows:

Year After Enactment Reduction Requirement

30% reduction

years 5-6 |
|
years 7-9 | 50% reduction
| .
year 10 (and . ; 60% reduction
thereafter) |

|

The reduction requirements (expressed as reduction from the base
percentage) for smokeless tobacco products are as follows:

Year After Enactment Rfeduction Requirement
i

years 5-6 25% reduction

years 7-9 ‘ i 35% reduction

—



B.

. The Surcharge

year 10 (and | 45% reduction
thereafter) '

|
i
!
I

: Where the FDA's calculation (per th¢ procedure set forth above) shows that
the reduction requirements with respect to underage use of cigarette products
were not met in the preceding year, the FDA will impose a surcharge on the manu-
facturers of cigarette products. Where the FDA's assessment shows that the
Reduction Requirements with respect to.underage use of smokeless tobacco
products were not met in the preceding year, the FDA will impose a surcharge on
the manufacturers of smokeless tobacco products

1.

(a) |

(b)

!
The surcharge with respect to the cigarette mdustry will be calculated

as follows:
N

The FDA will the determine tﬁe percentage point difference between:
(i) the required percentage reduction applicable to a given year, and

(ii) the percentage by which the percent incidence of underage use
of cigarette products for that year is less than the base incidence
percentage

: (En the event that the FDA's! calculation of the percent incidence of

underage use of cigarette products for that year is greater than the
base incidence percentage, *the number of percentage points used
will be (i) the required percentage reduction for that year plus (i) the
percentage by which the aétual percent incidence for that year is
greater than the base inci.derjce percentage.)

The surcharge will be $80 million for each percentage point derived
per the above procedure. This amount reflects an approximation of
the present value of the profit the cigarette industry would eamn
over the life of underage! smokers in excess of the required
reduction (at current levels of population and profit).  This
calculation will be subject toithe following:

(1) the $80 million will be adjusted proportionately for
percentage increases or decreases compared with 1995 in the
population of persons resudent in the United States aged 13-17,
inclusive.



i

|
i
5
|
i

|
i
i
-
|
{
i

(2) the $BO million wxll‘ be adjusted proportionately for
percentage. increases or decreases compared with 1996-in the
average profit per unit (measured in cents and weighted by -annual
sales) eamned by the cigarette industry. (The average profit per unit
in 1996 will be derived from the industry's operating profit as
reported to the SEC; and the average profit per unit for the year in
which the surcharge is being determined will be calculated and
certified to the FDA by a major, nationally recognized accounting
firm having no existing connection to the tobacco industry using the

- same methodology as employed in deriving the average profit per .
unit for 1996.)

(3)  the surcharge will be reduced to prevent double couniing of
persons whose smoking had already resulted in the imposition-of a
“surcharge in previous years' (to the extent that there were not
underage smokers of comparable age in those previous years on
whom' a surcharge was not patd because of the cap set forth in.
paragraph (d) below) :

(4) the surcharge may not exceed $2 billion in any year (as
adjusted for infiation).

The surcharge with respect to the smokeless tobacco industry w:ll be
denved through a comparable procedure based upon a base per-
percentage point amount and a cap specific to that industry.

The surcharge payable by c:éareﬁe manufacturers will be the joint
and several obligation of those manufacturers, allocated by actual
market share. The surcharge payable by smokeless tobacco
product manufacturers will be the joint and several obligation of .
those manufacturers, as allocated in the same manner. Within each
such respective product market, the FDA will make such allocations
according to each manufacturer‘s relative market volume in the
United States domestic cugarette or smokeless tobacco markets in
the year for which the surcharge is being assessed, based on actual

federal excise tax payments.
t

The surcharge for a given year, if any, will be assessed by the FDA
by May 1 of the subsequent calendar year. Surcharge payments will
be paid on or before July 1 of ':(he year in which they are assessed by
the FDA. The FDA may establish, by regulation, interest at a rate up

1

1
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C. - Use of the Surcharge

After payment of its share of the surcharge, a tobacco product

manufacturer may seek return of up to 75% of that payment through

the abatement procedures descnbed below.

The Surcharge funds would be used: in an manner designed to speed the
reduction of the levels of underage tobacco use.

~ Upon final completion and review of any abatement petition, the FDA would
transfer as grants to state and local government public health agencies,
without further appropriation, 90%‘ of all monies paid as Surcharge
amounts. ‘ A

o

As a condition of such transfem, ‘the recipients of the transferred
funds would be required to spend them on additional efforts by state
and local government agencies, or by contract between such

agencies and private entities, to further reduce the use of tobacco

. products by children and adolescents.

The FDA may retain up to 10 percent of such Surcharge amounts for
Administrative Costs — the administration of the Surcharge
provisions of the Act and related proceedings, and for other admin-
istrative requirements lmposecf on the FDA by the Act.

If 10 percent of the Surcharge amounts exceeds the Administrative
Costs, the FDA may (1) transfer any portion of the excess to other
federal agencies, or to state and local government agencies, to meet
the objective of reduction of youth tobacco-usage, or (2) may expend
such amounts directly to speed the reduction of underage tobacco
use. » e

D.  Abatement Procedures | 1
J

]
Uponi payment of its allocable share of any Surcharge, a tobacco product
manufacturer may petition the FDA for an abatement of the surcharge, and shall
give timely written notice of such petition to the attorneys general of the several

states.

The FDA shall conduct a' hearing on an abatement petition
pursuant to-the procedures set forth in sections 554, 556 and 557
of Title 5 of the United States Code.

|
|
1
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7.

-The attorneys general of thez several states shall be entitied to be

heard and to participate in such a hearing.
‘ 1

The burden shall be on the ménufacturer to prove,A by a
preponderance of the evidence, that the manufacturer should be
granted an abatement.

b
The FDA's decision on whether to grant an abatement, and the

amount thereof, if any, shall be based on whether:
: I

(a) The manufacturer has acted' in good faith and in full
compliance with the Act, and any FDA rules or regulations
promuigated thereunder, and all applicable federal, ctate or
local laws, rules or regu!atlons ‘ -

(b) In addition to full comphance as set forth in (a) above, the
manufacturer has  pursued all reasonably available
measures to attain theirequired reductions;

l

(c) There is ewdence of any action, direct or indirect, taken by
the manufacturer to ‘undermine the achievement of the
required reductions or other terms and objectives of the Act;
and

(d)  Any other relevant evidence
Upon a finding - by the. FDA that the manufacturer meets the
grounds for an abatement under the standards set forth above, it
shall order an abatement of up to 75% of the Surcharge with
interest at the average Unlted States 52-Week Treasury Bill rate for
the period between payment and abatement of the surcharge. The
FDA may consider all relevant evidence in determining what per-

centage to order abated.
' i

Any manufacturer or state. éttorney general aggrieved by an

abatement petition decision of the FDA may seek judicial review
thereof within 30 days in the United States Court of Appeals for the
District of Columbia Circuit. Unless otherwise specified in this Act,
judicial review under this sectson shall be governed by sections
701-706 of Title 5 of the Umted States Code.

Notwithstanding the foregoing, a tobacco product manufacturer
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- . H r °
may neither file an abatement petition or seek judicial review of a -
decision denying an abatement |f it has failed to pay the surcharge

in a timely fashion. ; ’

8.  No stay or other injunctive re:lief enjoining imposition and collection
of the surcharge amounts pending appeal or otherwise may be . -
granted by the FDA or any oo:urt. :

[Source/precedent: 5§ U.S.C. Sections 554 556-57, 701-06]

!

|
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Appendix Vi: State Enfozrcement Incentives
| *;
The details of the state enforcément incentives are as follows

In addition to FDA and other federal agency, state attormey general
and other existing state and local law enforcement authority under current law the
proposed Act requires the following:

|
A States must have in ‘effect a "no sales to minors” law
provndmg that it is uniawful for any manufacturer retailer or distributor of tobacco
products to sell or distribute any such products to any persons under the age of
18. (42 U.S.C. §300X-26(a)(1); 45 C.F. R §96.130(b)). This state statutory
requirement remains in addition to the federa! regulatory prohibitions on retail sales
of tobacco products to children and adolescents (also defined as persons under
the age of 18) adopted by the FDA in its August 28, 1996 Final Rule (to be codlﬁed
at21 CF.R §89714et_eg), : ]
B. States must conduct random, unannounced inspections at
least monthly, and in communities geographically and statistically representative of
the entire stzte and its youth population to ensure compliance with the "no sales to.

minors" law, and implement “any other action which the state believes are .

necessary to enforce the law." (goes ;furthe; than 45 CF.R. §96.130(c),
96.130(d)(1).(d)(2); . | . "

C. States must conduct ét least 250 random, unannounced
- inspections of retailer compliance with the “no sales to minors" law per year for
each 1 million of resident population, as determlned by the most recent decennial
census. In the case of tribes, tribes must conduct no fewer than 25 such
inspections per location of point of sale' to consumers per year, conducted
throughout the year.

i
:

Annual State Regortingt Requirements

As a condition to receiving any:moneys due and payable pursuant to
the Act, States must annually submit a report to the FDA and the States must
make their reports public (except as provzded in (C) below) within the state. Such
state reports must include at least the followmg

- A. A detailed description of enforcement activities undertaken by
the state and ;ts political subdivisions durmg the precedmg federal fiscal year;

1
!

\ |
|
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* sold or offered for sale in the state.

[
B. A detailed description of the state's progress in reducmg the
availability of tobacco products to mdwrduals under the age of 18, |nctudmg the
detailed statlstlcal results of the mandated comphance checks

C. A detailed description cf the methods used in the compliance
checks, and in identifying outlets which were tested, with the FDA providing the
state appropriate confidentiality safeguards for information provided to the agency
regarding the timing and investigative techniques of state compliance checks that
depend for their continued efficacy upon such conﬁdentlalmf

« D. A detailed description cf strategies the state mtends to utilize
in the current and succeeding years to make further progress on- reducmg the
availability of tobacco products to children and adolescents and

|

E.  The identity of the "single state agency" responsible for
fulfiling the Synar Amendment and the Act's requirements, including the
~ coordination and report of state efforts to reduce youth access to tobacco products ‘

~ (strengthens and extends beyond 45 C.F .R.i §96.130(e) by adding greater detail to
~ the requirements and transferring reporting obligation of states to FDA from HHS) - -

Required Attainment Goals for State Enforcement

The FDA is required to make an annual determination, prior to allocating any ’
moneys allocated to the states under the proposed Act for the purposes of
defraying public health care program cxpend&tures {but not including or
conditioning moneys made available under the Act for the payment of private
claims), as to whether each state has "pursued all reasonably available measures
to enforce" the prohibition on sales of} tobacco products to .children and
adolescents.

in addition to the criteria set forth in 45 C.F.R. §96.130, the proposed

Act will require the FDA to find presumptlvely that the state has not "pursued all

reasonably available measures to enforce" the “no sales to minors law” unless the

state has achieved, in the following years, the following compliance rate results for
the retail cornpliance checks required by the;Act:

Federal Fiscal Year : I ‘Retail Compliance Check

Under Review ' Performance Target
5th Year after year of o 75%

enactment of Act
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7th Year after year of o 85%
enactment of Act ' ‘

10th Year after year of | 90%
enactment of Act and C :
annually thereafter 4

These compliance percentagés are expressed as the percentage of
the random, unannounced compliance checks conducted pursuant to the Act for -
which the retailer refused sale of tobacco products to the potential underage
purchaser. (note: these performance targets are far more stringent on the states
than those in the Synar Amendment, which gets as a "final goal" a target of.no less
than 80% (i.e., an inspection failure rate of no more than 20%) within "several
years." See 45 C.F.R. §96.130. In addltlon the proposed Act's targefs are
mandatory, uniform national minimum performance reqmrements while the Synar
Amendment calls for HHS simply to "negotlate" an “interim performance target" -
begmnmg in 1998). o ' ‘

Reduction of Money AlkLcated to State Not
Meeting Perfonnance Targets

If a state does not meet the Act‘s no sales to minors" performance
targets for retail compliance checks, then the FDA may refuse to pay to that non-
complying state certain moneys otherw:se payable to that state under the
proposed Act. No state shall be held responSIble for sales to underage consumers.
outside that state's jurisdiction. Specmca!ly. the FDA may withhold from such state
an amount equal to 1% of moneys otherwise payable to that state under the Act to
defray heaith care expenditures of public programs of medical assistance for each
percentage point by which the state's performance on its mandatory compliance
checks fails to meet the required performance targets for that year. In no event
may the FDA withhold more than 20% of the money otherwise allocable to such
state under the Act for such purposes. |

J . : v

The FDA shall reallot any Mthhold Amounts, once final, to states
that exceed the Act's Performance Targets, in amounts and by an allocation
formula detémined by the agency to reward those states with the best record of
reducmg youth access to tobacco products. |

Appeal Followmq Withhold

| 3
Upon notice from the FDA of a withhold of moneys (the "Withhold
Amount") allocable to the state under the Act, a state subject to such notice of
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withhold may petition the agency for a release and disbursement of the Withhold

Amount, and shall give timely written notice:of such petition to the attomey-general

for that state and to all tobacco product manufacturers The agency shall ‘hold,
“and invest in interest bearing securities of the United States govemment or its
" agencies, any Withhold Amounts subject: ! to a pending petition for release and
disbursement or related appeal until final dl$p08!tlon of such petition and appeal.

: In the case of petition by a sta;te for a release and disbursement of a
Withhold Arnount, the agency's decision on whether to grant such a petition, and
the amount thereby released and d|sbursed if any, shall be based on whether:

(1) - the state has acted in ;good faith and in full compltanoe with
the Act, and any agency rules or regulations promuigated thereunder; . .

o -
. (2) ° the state has pursued|all reasonably available measures to
- afttain the Retail Compliance Check Performance Targets and Youth Smokmg
" Reduction Goals of the Act; ‘ |

_ (3) there is evidence of an} action, direct or indirect, taken by the
state to undemine the achievement of the Retail Compliance Check Performance
. Targets and Youth Smoking Reduction Goals or other terms and objectwes of the
Actiand , |
' ’ i
4) any other relevant evidénqe.

The burden shall be on the stéte to prove, by a preponderance of the
evidence, that the state should be granted a release and disbursement of the
Withhold Amount or any portion thereof. Prior to decision, the agency shall hold a
hearing on the petition, with notice and opportunity to be heard given to the
attorney general of that state and to all domélzstic tobacco product manufacturers.

Upon a finding by the agencyj that the state meets the grounds as

set forth above, and the burden of proof for a release and disbursement of a
Withhold Amount, then it shall order a release and disbursement of up to 75% of
the Withhold Amount appealed, and it shall so release and disburse to the state
that amount, with interest at the average United States 52-Week Treasury Bill rate
for the period between notice and release of such Withhold Amount. The agency
may consider all relevant evidence in determining that percentage of the Withhold
Amount to order released and disbursed. .

i

. Any manufactufe’f or state atto‘lrney general aggrieved by a Withhold
Amount decision of the agency may seek judicial review thereof within 30 days in
the United States Court of Appeals for the District” of Columbia Circuit. Unless

i
i
H
|
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otherwise specnﬁed in this Act, Judxmal rewew under this Section shall be govemed
by Sections 701-706 of Title 5 of the United: States Code.
| .
No stay or other injunctive relief enjoining imposition of the withhold
pending appeal or otherwise may be granted by the FDA or any court.

No appeal may be taken from an agency decision denying a petition
to release and disburse a Withhold Amount unless filed within 30 days foliowing
notice of such decision. No stay or other mjunctwe relief, enjoining imposition of
the withhold pending appeal or othewvlse may be granted, by any court or
administrative agency. Appeals filed hereunder shall be made to the District of
Columbia Circuit Court of Appeals and, on appeal, shall be govemed by the
procedural and evidentiary provisions of the Administrative Procedures Act, unless
otherwise specified in this Act. The judgment of the sttnct of Columbta Ccurt of
Appeals on appeal shall be final. !
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follows: :

Appehdix Vit - Rest'rictionshn‘ Point of Sale Advertising

The detaits with respect to poi?t of sale advertising restrictions are as

1. There shall be no Point of Sate Advertising of tobacco products, excludmg :
adult-only stores and tobacco outlets, except as prowded herein: :

A

Each manufacturer of tobaccol products may have not more than two

separate point of sale advemsements in or at each location at which .

tobacco products are offered for sale, except any manufacturer with
25 percent of market share may have one additional point of sale

advertisement. A retailer may have one sign for its own or its .

wholesaler's contracted house retaller or private label brand.

No supplier of tobacco prodqcts may enter into any arrangement
with a retailer that limits the retailer's ability to display any form of
advertising or promotional matenal onginating with another suppller
and permitted by iaw to be dtspiayed at retail.

Point of Sale advemsements\ permitted herein each shall be of a

display area not larger than 576 square inches (either mdmdually or
in the aggregate) and shalI consist of black letters on white
background or recognized. typographtcal marks. Point of Sale
advertisements shall not be attached to nor located within two feet of
any fixture on which candy is d:sp|ayed for sale. Display fixtures are
permitted signs consisting of brand name and pnce not larger than 2
mches in height. ‘

o 2. Except as prov:ded herein, Point of Sale Advemsmg shall mean aI pnnted
or graphical materiais bearing the brand name (alone or in conjunction with
any cther word), iogo, symbol, motto] selling message, or any other indicia
of product identification identical or similar to, or identifiable with, those used
for ary brand of cigarettes or smokeless tobacco, which, when used for its
intended purpose, can reasonably be anticipated to be seen by customers
at a location at which tobacco products are offered for sale.

3. Audic and video formats otherwise permitted under the FDA Rule may be
distributed to adult consumers at pomt of sale but may not be played or
shown at point of sale (i e., no “static wdeo displays").
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Appendix Vil - Public Disclosure of Past and Future 'E'obacco Industry

Documents and Health Research

1

'The legislation would ensure that previously non-public or confidential
documents from the files of the tobacco industry — including the results of internal
health research — are disclosed to the federal government, the States, public
and private litigants, health officials and the public. The legislation also would
provide for binding, streamlined and accelerated judicial determinations with
nationwide effect in the event that disputes remarn over the legitimacy of clarms
of privileges. or protections, including attomey-cllent privilege, and work product
and trade secret protectrons _ ‘ .

1.

[

Under the Act, the manufacturérs and CTR and Tl would establish
a' nationa! tobacco document depository that is open to the public
and located in the Washington, DC area. This depository would
serve as a resource for litigants, public health groups, and anyone

_ else with an interest in the tobacco industry's corporate records on

the subjects of “smoking and health, addiction or nicotine
dependency, safer or less hazardous cigarettes and underage
tobacco use and marketing. Specrf icatly:

N

The depos:tory would mctude all of the documents produced
to the other side by the manufacturers CTR and Tl in the
Attorneys General actrons (including all documents selected
by plaintiffs from the Guxlford U.K. repository), Philip Morris
Companies Inc’s defamation action against Capital
Cities/ABC News, the FTC's investigation concerning Joe
Came! and underage marketing, the Haines and Cipolione
actions and the Butler action in Mississippi.

In the event there are additionat existing documents

discussing or referring to hiealth research, addiction or
dependency, safer/less hazardous cigarettes, studies of the.

" smoking habits of minors and the relationship between

advertising or promotion apd youth smoking that the.
manufacturers or trade associations have not yet completed
producing as agreed or required in the above actions, such
additional documents shall be placed in the depository
commencing within 80 days of the effective date of the Act,
and concluding as soon as practicable thereafter

[
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Except for privileged and trade secret materials (which shatl
be exempt from dtsclosure into the depository), all documents
placed in the deposxtqry shall be produced without any
confidentiality desngnattoins of any kind.

Along with these document collections, the manufacturers and
trade associations shall' place into the depository all indices

- (as defined by the court's order in the Minnesota Attorney

General action) of documents relating to smoking and health, .
including all indices identified by the manufacturers in the
Washington, Texas andiMinnesota Attormmey General actions.
Any computerized indices shall be produced in both a
computerized and hard—copy form. (If redactions of any such
indices are required in order to protect any privileged or trade
secret information, such redactions shall be subject to the
procedures set forth below for adjudicating any disputes over
claims of privilege and trr;:ide secrecy.) '

All documents placed into the depository shall be deemed
produced for purposes of any litigation in the United States.
The court in each underlying action shall retain the discretion
to determine the admissxbthty on a case-by~case basis of any
such produced document

I
The tobacco industry sha[l bear the expense of maintaining
the deposito:y ;

Immediately upon finalizing a resolution of these litigations with the
Attorneys General, without wamng for Congress to embody these -
requirement in the proposed legislation, the manufacturers, CTR and
Tl shall: !

o

!

|

Commenc:e to conduct a good—falth de novo, document-by-
document review of all documents previously withheld from
production in tobacco lmgahon on grounds of privilege. The
purpose of this revuew%sha!i be to identify documents which
the reviewer concludes: are not privileged. All documents so
identified shall be placed in the depository as soon as
practicable. 1 :

Prepare‘ and place ingthe national depository as soon as
.practicable a comprehensive new privilege log of all



documents that the manufacturers, CTR and Tl, based on
their de novo review, continue to deem to be Ieglttmately
privileged agamst dlsclosure

itemlze on this new pqvnlege log all of the descriptive detail
that the court has required defendants to fumish document-
by-document on their privilege logs in the Minnesota Attorney
General action, thereby ensuring that there will be sufficient
detail on the privilege lOgs to enable any interested person to
determine whether he or she wishes to challenge claims. of

pnwlege or trade secrecy on any partlcular documents.

The Act also would estabhsh a panel of three federal Article lli

judges, appointed by the Judicial Conference, to hear and decide
all disputes over claims of pnwlege or trade secrets, except for
those disputes that already have been determined by other federal
or state courts at the time the Act is enacted or are pending in
cases prior to the time the Court has had an opportunity to begin to

review privilege claims.

Q

i
I
The three-judge panel]shall decide all prlwlege or trade

secrecy challenges asserted by the federal government, the

~ States, public and pnvate litigants, heaith officials and the

public wuth respect to tobacco industry documents.

The Act would vest exclusnve federal jurisdiction for the three-
judge panel to decide any such disputes in accordance with .

" the ABAVALI Model Rules and/or principles of federal law with

respect to privilege and the Uniform Trade Secrets Act with
respect to trade secrecy. Any such adjudication shall be
reviewable only in the manner prescribed by 28 U.S. C [Sec.
1254—certiorari].

.Tﬁe panel's adjudications shall be binding upon all federal and |

state courts in all litigation in the United States.

The panel shall be authorized to appoint Special Masters
pursuant to Fed. R. CM P. 53, with the cost to be borne by
the tobacco industry. |

Once the .Act becomes éffective and the three-judge panel is
appointed, ali disputes that may arise concerning privilege
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claims by the manufacturers or trade associations relating to
smoking and health subjects must be resolved through this
process, except for d|sputes in pending cases that can be
resolved prior to the time the Court has had an opportunity to
begin to renew privilege | clatms

If a claim of privilege is r;tot upheld, the three-judge panel shall
consider whether the claimant had a good faith factual and
legal basis for an assertion of privilege and, if the claimant did
not, shall assess against; the claimant costs and attomeys fees
and may assess such addmonai costs or sancttons as the panel
may deem appropriate. |
P .

In order to expedite the process of judicial review and to ensure that
the federal government, the? States, public and private litigants,
health officials and the public ino longer need to be concerned that
claims of privilege and trade secrecy are being asserted improperly
or without legal basis, the legislation would create an accelerated
process by which any public or private person or entity, subject to a
right of intervention by any other interested person or entity, may
challenge any claims of privilebe or trade secrecy before the three-
judge panel. Under the Act, a person or entity filing such an action to
challenge to privilege or trade secrecy will not need to make any
prima facie showing of any kind as a prerequisite to in camera review
of the document or documents 'at issue.

The manufacturers would alsc be subject to certain contmumg
disclosure obligations over' and above the aforementioned
provisions and whatever furtht—;rv judicial discovery may be required
in pending or future civil actions. Specifically, for the first time ever,
the manufacturers would bé required to disclose all original
laboratory research relating tb the health or safety of tobacco
products, including, without :limitation, all laboratory research
relating to ways to make tobacco products less hazardous to
consumers. : 1
i .

°  Whenever such research is performed in the future, the
manufacturers shall disclose its results to the FDA.

|
In addition, all such research (except for legitimate trade
secrets) shall be produced to the national document depository
described above. In addition, the manufacturers and trade

|
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_associations shall produce into the depository on an ongoing

basis any future studies of the smoking habits of minors or
documents discussing or refemng to the relationship, if any,
between advertising and pz%omotion and underage smoking.

No original laboratory research relatmg to the health or safety
of tobacco products shall be withheld from either the FDA or
the depository on grounds of attomey—chent privilege or work
vproduct protection. ;

The tobacco manufacturers’ var;gd CTR's and TI's compliance with
any of the provisions of this Act shall not be deemed a waiver of -
any applicable privilege or protection.

The Act will also incorporate‘reésonabie and appropriate provisions

~ {o protect against the destruction of documents bearing on matters

of public health or safety.
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Q&A on Tobacco Settlement
June 20, 1997

Did the Aduninistration help close the deal? z

No. My staff monitored the talks closely SO that we would be in'a posxt:on to evaluate and
respond to any possible settlement. We consistently told the parties that they would have to
close an agreement on their own, and they were able to do so thhout any help from the
Administration. _

How will you proceed? ;

I have asked my Domestlc Pohcy Adbvisor, along with the Secretary of Health and Human
Services, to undertake a thorough public heaith review of this agreement. They will consult
with all interested agencies, members of Congress, and the public health community.

| -

How long will the review take? « :

The review will take as long as necessary to conduct a careful analysis, but we will seek to

~ work promptly and expeditiously. We expect thifs to be a matter of weeks, not months. -

Dr. Kessler and Dr. Kcop have asked ina letter to you that you give them 30 days tb
complete their own review before signing off op anything. Are you going to wait?

I intend to consider closely the views of the publi’c health community, including Drs. Koop
and Kessler, before rendering any judgment on the settlement. But it is premature to commlt
to any firm timetable for reaching my conclusmn

What will you look at in evaluating this agreoment? :

We w;H evaluate whether this agreement protects the public health -- and particularly the
health of our children. We will pay special attemlon to the part of the agreement dealing
with FDA jurisdiction. The actions the FDA has takcn under this Administration forced the
industry to the bargaining table, and we will insist that the FDA has all necessary authority to
regulate nicotine and tobacco products. We also will carefully review the financial terms of
the settlement, including whether the money will: go toward protecting the health of our
ch!ldren and the general public.

The final deal limits punitive damagés -- a key 'concession to the tobacco industry.

Won't you oppose that given your previous opposition to caps on punitive awards?

!
The limitation on punitive damages for past misconduct is not a deal-breaker for us. We
understand that the attorneys general extracted substantial concessions from the tobacco
companies for this limitation, and we will evaluate whether the agreement as a whole
advances the nation’s public health interests.

i
Are you taking a political risk in considering approval of this seftlement?

i
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A. This isn’t about politics; it’s about protecting the public health. We dxdn t think about

politics when we took on the tobacco compames last year with our announcement of the
FDA rule. And we won’t look to politics now m eva{uatmg this agreement.



