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WASHINGTON. D.C. 20220 .. ,' 

" 

MEMORANDUM FOR DEPUTY SECRETARY SUMMERS 


FROM: John Murphy 
Acting Deputy Assistant Secretary 
(Departmental Finance and Management) 

SUBJECT:, Finding of No Significant Impact for Implemelildtion of White House 
Security Review Vehicular Traffic Restriction Recommendations 

ACTION FO;lCIING EVENT: 

On June 2, 1997, the Department of the Treasury published an Environmental Assessment (EA) 
for Implementation of White House Security Review Vehicular Traffic Restriction 
Recommendations.' The EA was released for a thirty day public comment period. Six hundred 
fifty copies of the EA were distributed. We received twelve comment letters raising a variety of 
issues related to tIle restriction recommendations. The issues raised in the comment letters have 
been reviewed and responded to. To complete the National Environmental Policy Act (NEPA) 
compliance process for this action we must issue either a Finding of No Significant Impact 
(FONSI) or a Notice of Intent to prepare an Environmental Impact Statement (EIS). The EA and ' 
the comments do not identify any significant environmental impacts resulting from the action 
which would require preparation of an EIS. The FONSI will be published in the Federal 
Register. The FONSI Tab A and the "Federal Register" notice (4 copies) at Tab (B) are attached 
for your signature. 

RECOMMENDATION: 

-,--__~.Agree ____Disagree ___Let's Discuss 

BACKGROUNJ): 

NEPA requires every F~deral agency to analyze the environmental i~pacts of their actions. 
Compliance is demonstrated through preparation ofa document setting forth a description of the 
action and the impacts resulting from the action. This is usually done before the action is taken; 
however, the NEP A emergency provision allows for preparation of the document after the action. 
Because of the flI~ed for secrecy prior to taking action, we delayed our NEP A compliance. The 
EA analysis is limited to the action taken and its impacts. Two of the comment letters (Eleanor 
Holmes Norton ~md the National Capital Planning Commission) state that Treasury should 
prepare an EIS to fully analyze the impacts of our action. They do not present a compelling 
argument to support their claim. Ifanother agency finds our document unsatisfactory, they can 
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refer the matter to the Council on Environmental Quality for resolution. Ifa private party 
disagrees with our decision, they could take us to court to demand that we comply fully. Neither 
of these outComes iis anticipated over the FONS!. 

ATTACHMENTS: 	 Tab A: FONS! for signature 
Tab B: 4 Copies of the "Federal Register" notice for signature 

.1 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


Finding of No Significant Impact 

for Implementation of White House Security Review 


Vehicular Traffic Restriction Recommendations 


The Department of the Treasury (Treasury) has made a finding of no significant impact (FONSI\ 
with respect to the environmental assessment (EA) for implemenlation of White House Security 
Review Vehicular Traffic Restriction Recommendations. This EA was prepared by the 
Department of the Treasury following the security action to restrict vehicular access to certain 
streets in the vicinity of the White House Complex pursuant to the emergency provision (40 CFR 
1506.11) of the Council on Environmental Quality's (CEQ) National Environmental Policy Act 
(NEPA) implementing regulations. The Federal Highway Administration (FHWA) was a 
cooperating agency. 

On June 2, 1997, the Treasury made the EA available to the public for a thirty day comment 
period. A total of 650 copies ofthe EA were distributed to Federal, state, and local agencies, 
Members of Congress, the Government-of the District of Columbia, private organizations and 
interested members of the pUblic. Additionally, the Ekwas available via the Internet. Twelve 
comment letters were received. Three of the comment letters were from private individuals. 
Two were from individuals or agencies representing the District of Columbia: Eleanor Holmes 
Norcon, and the District of Columbia Department ofPtiblic Works (DCDPW). Three were from 
hist.oric preservation organizations and sites: the Advisory Council on Historic Preservation 
(ACHP); the National Trust for Historic Preservation; and Saint John's Church. Four were froIj1 
other governmental entities: Region III of the Environmental Protection Agency (EPA); the 
National Capital Planning Commission; the National Park Service (NPS); and the Washingt0'1! 
Area Metropolitan Transit Authority (Metro )._ 

A brief description of the security action and the findings of the EA are presented below 
followed by a summary of the issues raised in the comment letters along with Treasury's 
response for each issue. 

On May 19, 1995 the Secretary of the Treasury ordered the Director of the United States S'ecret 
Service to restrict vehicular traffic on certain streets surrounding the White House Complex. The 
Director implemented the action on May 20,1995. The security action was taken to provide 
necessary and appropriate protection for the President of the United States, the first fami~y, and 
those working in or visiting the White House Complex. 

This security action was one of several recommendations resulting from the "White H~'use 
Security Review" (the Review). The final report of the Review is classified; however a"Public 
Report of the White House Security Review" was issued in May 1995. The Review's 
recommendation states that it was "not able to identify any alternative to prohibiting vehicular 



traffic on Pennsylvania Avenue that would ensure the protection of the President and others in 
the White House Complex from explosive devices carried in vehicles near the perimeter:" 

The EA examined the impacts of the security action on transportation, air quality, noise" 
vibration, visual/aesthetic resources, cultural resources, pedestrian access, socioeconomic 
resources, natural resources and 9uinulative environmental effects. 

A vailable pre-action data was collected from local and Federal agencies and supplemented by 
traffic counts and travel time analysis conducted for the EA. With the exception of traffic counts 
for certain i~tersections, the available pre-action data was not directly comparable to the post 
action measurements and did not allow for accurate comparison of before and after action 
conditions. The analysis in the EA described the conditions after the action and several ,traffic 
modifications which the DCDPW implemented to alleviate congestion. 

The EA did identify certain streets which received large increases in traffic after the security 
action. It also identified other streets which had large decreases in traffic. It was impossible to 
determine exactly how much of the increase or decrease was due 10 the security action because of 
the above mentioned lack ofpre-action data. The majority of the streets in the study area 
continue to operate at an acceptable level and traffic levels are typical of a downtown. area in a 
major city. 

The changes in traffic patterns did nofresult in any violations of National Ambient Air Quality 
Standards (NAAQS) for carbon monoxide, the pollutant of highest concern in intersection . 
modeling. While the area remains in non-attainment status for ozone, ozone levels' should not be 
significantly changed as a result of the securityaction. Ozone changes are more apt to result 
when there is a significant increase in vehicJe miles traveled. The security action merely shifted 
traffic within the local area. 

Noise levels in the study area were not significantly increased by the security action. Levels in 
the area on the north side of the White House dropped noticeably. Vibration levels on H street 
were examined and found to be similar to pre-existing levels. The frequency of vibration 
probably did incr'ease; however, because the vibration levels remain below the threshold for 
damage to fragile historic buildings, no problems are anticipated. 

. . 

The placement of the temporary security barriers has had an adverse visual impact on a number 
of historic buildings in the study area. This will be remedied by the NPS when they complete 
their plan for replacement of the temporary barriers with an acceptably designed pennanent 
barrier. The removal of traffic from Peimsylvania Avenue presents pedestrian tourists and 
residents alike with an improved view of the north side of the White House. 

Pedestrian access. as measured by accident data appears to be relatively unchanged. Access to the 
north side of the White House is improved at Pennsylvania Avenue. 

j 



Socioeconomic analysis was limited to emergency services (fire and police) and Metro bus cost 
increases and parking meter revenue losses. No police or fire stations were moved as aresult of 
the security action. Some minor adjustments in emergency ~esponse routes were made. 
Metrobus changed several routes and bus stops as a result of the security action. Some 
intersections had to be reconfigured to accommodate the turning radius of the buses. Metrobus 
provided a cost estimate of $115,000 in capital costs and $314,000 in annual operating costs. 
Parking meter revenue losses were estimated to be $98,000 annually. 

No endangered or threatened species are knoWn to frequent the study area. Little or no impact 
occurred to the native wildlife since' there was no ground disturbing activity. 

The cumulative impacts analysis did not identify any violation ofNAAQSs even when the 

projected full operation of the Ronald Reagan Federal Building was added into the air quality 

analysis. . 


A number of recommendations are discussed which could further improve traffic conditions in 
the ar{;a around the White House. These recommendations are presented in the EA; however, 
they are meant for consideration by the relevant NPS and District of Columbia offices which 
have the legal authority to implement them. 

None of the impacts analyzed in the EA were found to be significant under NEPA. None of the 
comment letters raised new issues that were not addressed in the EA. The comments along with 
responses to each comment are included below. Based on the FONSI, an Environmental Impact 
Statement will not be prepared for the security action (40 CFR lSOI.4(c),(e»). . 

Summary of issues raised in the comment letters: 

Issue 1: Two commenters questioded the lack of alternatives in the en~jronmental assessmeht 
(EA). Both suggested alternatives/that should have been considered. .

I . 
I 

Response: The White House Sec4,rity Review, which was an eight month comprehensive study, 
) considered numerous other alternatives; however, it ultimately concluded that none oftheiother 

alternatives would provide the Q~cessary level of protection to the White House Complex,. The 
Security Review is classified top secret and could not be'included in a public review docfunent 
such as the EA. II 

! 
Issue 2: Two commenters stated that Treasury should prepare an Environmental Impact 
Statement (EIS) because the ~A does not adequatdy address the socioeconomic impadts of,the 
action. ,Both stated that ther~ are significant impacts to the commercial sector of the qity from 
the restriction. . ·1 

I 
i 
I 
I 
I 
f 
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Response: Neitber conunent provided any data to support the assertion as to commercial impact. 
Treasury's analysis of the economic impact of the attion was limited to identifiable costs ' 
incurred by the District in terms of increased Metro bosts and lost parking revenue. Treasury was 

I ' , 
able to gather reliable data in each of these areas. O~er 150 copies of the EA were mailed to 
conunercial entities and associations representing the private sector. No conunents were 
received from any of these entities. ' I ' -, 

! 

Issue 3: Three commenters questioned how Metro and the District would be reimbursed for the 
Metrobus costs incurred and parking meter revenue ]ost as a result of the security action. 

I 
Response: Treasury continues to work with the Office of Managem:ent and Budget to explore 
ways in which the: Federal Government can provide 6conomic support to Metro and the District. 

,I, 
Issue 4:- Two commenters stated that Treasury should prepare an EIS because the EA does not 
adequately address the traffic conditions resulting fr~m the security action. One commenter 
alleged that Treasury did not consider al1 the traffic ~ata that might be available. 

Response: The EA characterizes the traffic operatinJ conditions within the study area in. terms of 
level of service and travel speed and identifies the streets which received the increases and 
decreases in traffic. It does not quantify the increase br decrease in conunuting time resulting 
from the security action, because of the lack of a comparable pre-action data. The emergency 
nature of the action precluded a systematic, advance~ollection oftraffic data. Existing data was 
used to the extent IJOssible, but no complete set of information ever existed which could be used ' 
for a direct comparison of before and after conditionsl -After an extensive search, every a'vailable 

I 

source of data was used for the traffic analysis in the EA, including the DCDPW, the FHWA, 
and the NPS. , ' ' I ' 

I 
, Issue 5: One commenter stated that the EA had thordughly evaluated the potential impacts of 
the action. It concluded thin the impacts were minor, Ishould be further reduced by the : 
recommendations in Chapter 3 and recommended tha~ we prepare a FONS!. 

Response: Treasury agrees the impacts are minor. It \shOUld be noted that several of the ' 
recommendations in Chapter 3 have been, implemented by the cognizant agencies such as the 
DCDPWand Metro. The recommendations are items~hich could provide additional reHefto 
traffic problems. I '.I : . 

I 
Issue 6: Three commenters questioned the adequacy o'fthe air quality analysis provide in the EA. , 
They believe that since the District was in non-attainment status for ozone, even before the 
security action, and attaininent for carbon monoxide «:0), ozone shpuld have been modeled to 
measure any increases. One conunenter stated that slbw moving vehicles would emit more 
emissions than were emitted before the action. 

4 
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Response: Ozone isa regional problem: An action that creates traffic delay within a corridor of 
the study area does not translate into increased ozone in that same corridor because of the time 
lag between the emission of substances that are the p~ecursors to ozone and ozone creation. Such 
an action theoretically could pose a threat to the regi6n by representing an increase in the , 
inventory of emissions leading to ozone formulation. The effects of individual projects are not 
known; the state of the art is to take care ofozone in planning, accounting for the interaction of 
numerous actions and mUltiple interrelated factors. 1he security action is not considered to be 
regionally significant. Many things contribute to ozone production. Hence the analysis at the 
region wide level. It is not common practice to cond~ct an assessment of the effects of an 
indiv!dual project, primarily because the individual ~roject normally is not significant enough to 
perform an entire regional analysis to see how it fits into the picture. Whatever the effects the 

I . 

individual action would have on emissions would be iwithin the terms of error of the model and 
thus would be statistically insignificant. . . 

Additionally, the security action did not result in a latge increase in vehicle miles traveled 
I 

(VMT); the traffic that otherwise would have been using Pennsylvania Avenue has shifted to 
I' 

adjoining streets. fdling or slow moving vehicles have low volatile organic compound (VOC) 
and nitrous oxide (Nox) emission rates. Instead, the bount ofVMT and the speed of the travel 
are the main influences on VOC andNox production!. For Nox, which is the more vexing of the 
main ozone' producing pollutants, any decrease in average speed below 28 miles per hour actually 
reduces emissions. Most of the traffic in the study ~ea moves at speeds below this level during 
the three peak periods.' I . 

I . 

. i . 
ISsue 7: One commenter stated the belief that Treas¥rY was trying to conceal the extent of the 
increase in carbon monoxide (CO) emissions, positing that the model results should be compared 
to ambient concentrations prior to the closing ofPe~sylvania Avenue to vehicular traffic in 
1995. . 

Response: While a comparison of the CO levels pri~r to and after the action could potentially 
find some increases in emissions, such a comparison Iwould be impossible tQ perform, because 
traffic levels and CO concentrations were not measured before the action took place. In addition,

I 

an increase in emissions, by itself,is not an indication that a problem exists, provided that the 
NAAQS are met, and the State Implementation Plan is not violated. The EA shows that both 
these conditions are met. The analysis performed in ~he EA satisfies the requirements of the 
NEPA. ! 

Issue 8: One commenter questioned thetreatmerit of indirect emissions in the EA and the 
assertion that Treasury doesn't have control over the~e emissions. 

I 
I 

I, 
I 

/ 
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Response: The direct and indirect emissions res~Jing from the security action were ~alyzed 
under NEP A. The same analysis techniques were used that would have been used for the , 
analysis under the CIe.an Air Act Amendments' (CAM) conformity requirements had they been 
applicable. The indirect emissions were not included in reaching a CAAA conformity 'decision 

I , . 
because Treasury does not have a continuing progr~ of control over traffic in the downtown 
area. 

I, 

Issue 9: Two commenters stated that the results or'the noise and vibration analysis along H 
Street are not representative of what they experienc~ at their locations. One stated that parking 
tour buses along H Street were a noisy visual "wall pf steel" on the historic structures. The same 
commenter requested that avibration barrier be installed. along H Street to eliminate the potential 
for damage to the: historic structures. One question~d the use of the 95 dB vibration threshold for 
damage to extremely fragile histor::: buildings from !the Federal Transit Administration (FT A). 

! 

Response:· The nuise and vi~jfation data in the EA dre ~ctual data taken in a representative 
manner at various locations i., the H Street area. This data is consistent with the limited amount 
of pre-existing data that was available. Treasury bel:ieves that repairingof the street cOlild further 
reduce the noise ~md ,,:ibration levels along H Streed Treasury agrees that the illegally parked 
tour buses create additional sources of noise and vibration and should be removed by the r 

appropriate authorities. I .. 

I 

According tp the FTA, the 95 dB vibration threshold, is applicable to both short term impacts 
from construction and tOl!I.5-term vibration effects o(operational traffic. It was used in the EA 
because it is one of only a few guidancepublications

l 
on the effects of vibration. Further research 

has identified the California D'epartmen1 of Transporiation (Caltrans) criteria for historic. 
I . 

buildings and ancient ruins. The Caltrans guidance ~pplies to continuous vibration sources, such 
as those resulting from traffic and trains. The Caltrarts guidance uses a vibration criteria of 0.08 
inch/second Peak.Particle Velocity (PPV) as the threkhold for qamage. PPVs below this level 
should not result in damage. This isa more conserv~tivelevel than the FTA's 95 dB (rms) or 
0.] 2 inch/second PPV criteria. The post-action meas1ured levels along H Street were 0.016 
inch/second or below. Pre-action data showed levels[as high as 0.035 inch/second PPV at 
Decatur House. Both the pn~- and post-action levels are well below the Caltrans level of 0.08 
inch/second PPV. It is clear that the security action did not result in any significant increase in 
these levels, and the vibration data does not show any need for installation of a vibration. barrier 
along H Street. i 

I 
Issue 10: Two commenters stated that the cumulative impacts analysis in the EAwas deficient 
because it did not include a discussion of the General IService Administration's (GSA) p~oposal 
to limit on street parking at Federal Office Buildings ~ere in the District. .. I 
Response: The purpose oftheEA was to analyze tne' security action, which occurred two years 
before the GSA proposal. The GSA proposal is currently at the scoping stage and was not . 
developed enough to include in the EAat the time th~ EA was being written. A draft of theI . 

I 
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Treasury EA was reviewed by GSA. GSA did provide detailed information about the parking at 
the Ronald Reagan Federal Building for use in the dumulative impact analysis. The GSA action 
will be fully desc:ribed in a draft EIS they plan to release in December 1997. The security action 
should be part of the base condition for their EIS. I . 

. i· . 

Issue 11: Three ,;::ommenters ask>": -iucstions re)ate~ to the Metrobus impacts. Two requested 
detailed data on increases or decr:",ses'in ridership ~esulting from the actions. One provided 
corrections related to schedules and stops. ! 

i 
Response: Information obtained from Metro after the security adion indicated there were some' 
ridership changes in the period before and after the security action, but the changes could not be 
attributed to the security action. The corrections rel~ted to stops and schedules are 
acknowledged. I 

I 

Issue 12: The ACHP stated thut ariditiQ.I1al informat!ion about the historic character of the 
, I ' 

affected buildings would be needed to complete the Section 106 review under the National 
I 

Historic Preservation Act. The commenter also clarifi ed the extent of the original Section 106 
review coverage undertaken at the time of the security action by the Department. . 

I 
Response: Additional information on the significan~e of the buildings on the register will be 
included in any follow-on Section 106 compliance a~tivity. Treasury agrees that the temporary 
barriers were addressed as an emergency action at th~ time of the action and that only newly 
identified issues would be part of a 1011ow-on Sectio~ 106 activity. It was important to recognize 
the adverse effect of the temporary barriers and to clarify that the NPS will be replacing the 
temporary barriers with a system ofpermanent barri~rs as part of its Long-term Design Plan for 
Pennsylvania Avenue, 

I 
Issue 13: One commenter noted that the description ;ofthe Section 106 compliance activity was 
confusing as to which agencies were doing what. I 

I 
Response: Section 106 compliance for the placem!!n't of the temporary security barriers was 
completed by the Department of the Treasury in 199~. The NPS has a project to develop an 
acceptable permanent design and replace the temporafy barriers, which will be subject to the 
Section 106 compliance process. Treasury is conducting a separate Section 106 process to 

. examine effects other than the placement of the temp6rary security barriers, including tr~ffic 
. increases and the r,~sulting visual, noise, and vibratio~ impacts, . 

I 
Issue 14: One commenter noted that the E Street tramc recommendation could affect the Zero 

I 

Milestone and the Butt-Millet memorial, raising historic preservation issues that were not 
included in the EA.. I . 

I, 
. I 

Response: The reeommendation for providingfor re~umption ofwestbound traffic on E'Street 
assumed that the existing street configuration would be maintained and not require widening in 

,J . ..! .' 
i 
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the area of the Zero Milestone and the Butt-Millet mlmorial. The recommendations provided in 
Chapter 3 are just that, recommendations for conside~ation by the agencies with the authority to 
implement them. I 

I 
> 

I 
Issue 15: One commenter stated that the EA was mi~leading because it did not describe ~he 


process for reaching a decision on whether to issue a FONS! or a notice of intent to prepare an 

environmental impact statement. . . I 


I 
Response: The CEQ's NEPA regulations have been in place since 1978. Treasury did not feel,it 
was necessary to explain the purpose of an environmJntal assessment in its document. The 

I 

comment period was announced in the Federal Regis~er and the EA itself. 
I 

I ' 
Issue 16: One commenter stated that traffic was worse and that Pelll1sylvanian Avenue and E 
Street (westbound) should be reopened to vehicular trhlnc. 


! 


Response: The security need for the restriction has n~t been eliminated; however, Treasury is 
working with other agencies to examine potential ne~ designs for traffic on E Street. The EA 
does show that some streets have had increases in traffic. The exact amount which is due to the 

I 

action cannot be determined due to the lack of pre-action data. 

I 
. Issue 17: One commenter criticized the EA for not having a section on the beneficial impacts of 

the action such as the better access to Lafayette Park and providing a more appropriate setting for 
one of our preeminent national symbols. I 

Response: Treasury agrees that there are many benef}cial impacts resulting from the vehicular 
traffic restriction and attempted to describe them in qualitative terms in the EA. Most of these 
impacts are very difficult to assign dollar figures to ~d such an effort is not warranted at the EA 

I 

level. I 

Issue 18: One commenter noted that the actio~ is not !consistent with the District's tr~sportation 
plan, as outlined in the Iransportation Vision, Strategy and ActionElan1:o.r1he Nation's Capital. 

. . . - I 

Response: The action was taken to protect the White House Complex from explosive devices 
I 

carried by vehicles near the perimeter. This action, while inharmonious with the transportation 
plan, is a necessary security precaution. I· I 

Issue 19: One cornmenter believes that there is sufficient pre-existing traffic data available from 
the District and the FHWA to allow fot estimation of {he action's effects. : 

I 

Response: The EA used the above mentioned data imid data from other sources and still c,ould 
not identify a method for making the suggested estim~tion. FHWA was a cooperating agency for 

the EA. I 

I 

I8 I 
I 



Issue 20: One commenter citing anecdotal eVidenJ from her constituents suggests that noise . 
levels now are noticeably higher. This commenter Jlso suggested that the methodology used for 

I 

noise in the EA contains flaws and therefore fail to fully quantify the actual increase. 

Response: The EA noise data was acquired using Jandard industry practices and'equipment. It 
presents the actual·dB readings taken at the time orthe mea~·.: .7Y''1t in a scientifically accurate 
manner. 

Issue 21: One commenter noted that the boundarie~ for the extended study area are appropriate 
for evaluating the: project's effects. 

\ 

Response: Treasury agrees. 

Lawrence H. Summers 
Deputy Secretary 
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DEPARTMENT OF THE TREASURY 

. . I 
Finding of No Signifkant Impact for Implementation of White House Security Review 
Vehicular Traffic Restriction Recommendations. 

AGENCY: Department ot a.. · Treasury 

AC1ion:-.No.tic.L ____ .... 

SUMMARY: Notice is hereby given that the Department of the Treasury (TreasUry) has made a 
. I 

finding of no significant impact (FONS!) with respect toithe environmental assessment (EA) for 
implementation of White House Security Review Vehic~lar Traffic Restriction . . 
Recommendations. This EA was pft:pared by the Department of the Treasury following the 
security action to restrict vehicular access to certain streJts in the vicinity of the White House 
Complex pursuant to tht: emergency provision (40 CFR :1506.11) of the Council on 

• I 

Environmental Quality's (CE\.J) National Environmental Policy Act (NEPA) implementing. 
regulations. The FederalHighway Administration (FHWA) was a cooperating agency. 

. I 
I 

FOR FURTHER INFORMATION CONTACT: For acopy ofthe FONS! contact Mr. Bill 
McGovern, Environment and Energy Progt;ams Officer,/ISOO Pennsylvania Avenue, NW, 
Treasury Annex Room 6140, Washington,DC, 20220; ~elephone (202) 622-0043; fax (202) 622
1468. Copies of :!1e F.A ::u-e also available at the above address. The EA is still available on the 

I 

Department of the Treasury's home page at h~p:llwwwftreas.gov. Additionally, copies of the 
EA were mailed to Federal, State, and local agencies; public interest groups; interested 
individuals; and District of Columbia public libraries. I 

i 
ISUPPLEMENTARY INFORMATION: I 
I 

On June 2, 1997, the Treasury made the EA available to the public for a thirty day comment 
period. A total of 6:50 copies of the EA were distribut~d to Federal, state, alid local agencies, 
Members of Congress, the Govenunent of the District pf Columbia, private organizations and 
interested members of the p:lblic. Additionally, the EA was available via the Internet. Twelve 
comment letters were received. Three of the comment~letters were from private individuals. 
Two were from individuals or agencies representing tHe District of Columbia: Eleanor Holmes 
Norton, and the District of Columbia Department ofP~blic Works (DCDPW). Three were from 
historic preservation organizations and sites: the Advi$ory Council on Historic Preservation 
(ACHP); the National Trust for Historic Preservation; rand Saint John's Church. Four were from 
other govenunental entities: Region III of the Environinental Protection Agency; the National 
Capital Planning Commission; the National Park SeI'\'fice (NPS); and the Washington Area 
Metropolitan Tran~;it Autl.-Jrity (Metro). '1 . 

. I 
A brief description of the security action and the findings of the EA are presented below: 
followed by a summary of the issues raised in the coriunent letters along with Treasury's 
response for each issue. . : 

http:h~p:llwwwftreas.gov
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i 

On May 19, 1995 the Secretary of the Treasury ordeJed the Director of the United States Secret 
I . 

Service to restrict vehicular traffic on certain streets ~urrounding the WhiteHouse Complex. The 
Director implemented the action on May 20, 1995. The security action was taken to provide 
necessary and appropr'iate protection forthe Presiden:t of the United States, the first family, and 
those working in or visiting the White House Comp1rx. 

I 
This security action was one of several recollilllendat:ions resulting from the "White H~use 
Security Review" (the Review). The final report of the Review is classified; however a "Public 
Report of the White House Security Review" was iss~ed in May 1995. The. Review's 
recommendation states that it was "not able to identitr any alternative to prohibiting vehicular 
traffic on Pennsylvania Avenue that would ensure th6 protection of the President and others in 
the White House Complex from explosive devices ca'med in vehicles near the perimeter;" 

I 

The EA examined the impacts of the security action ~n transportation, air quality. noise, 
vibration, visual/aesthetic resources, cultural resourcJs, pedestrian access, socioeconomic 
resources, natural resources and cumulative environn~ental effects.' . 

I 
Available pre-action data was collected from local and Federal agencies and supplemented by 
traffic counts and travel time analysis conducted for the EA. With the exception of traffic counts 

. I . 

for certain intersections, the available pre-action data!was not directly comparable to the post 
action measurement~ and did not allow for accurate cpmparison of before and after actiO,n 
conditions. The analysis in the EA described the conditions after the action and several traffic 
modifications whic:h the DCDPW implemented to allrviate congestion. 

, I, 
The EA did identify certain streets which received lar'ge increases in traffic after the security 
action. It also identified other streets which had larg~ decreases in traffic. It was impossible to 
determine exactly how much of the increase or decrease was due to the security action because of 

" J , 

the above mentioned lack of pre-action data. The majority of the streets in the study area 
continue to operate: at an acceptable level, and traffic 1evels are typical of a downtown area in a 
major city. 

. . I 
The changes in traffic patterns did not result in any \'iplations ofNational Ambient Air Quality 
Standards (NAAQS) for carbon monoxide, the pollutant of highest concern in intersection 
modeling. While the area remains in non-attainment status for ozone, ozone levels shoul4not be . 
significantly changed as a result of the security action!. Ozone changes are more apt to result 

. I 

when there is a significant increase in vehicle miles traveled. The security action merely,shifted 
traffic within the local area. I . 

Noise levels in the study area were not significantly i*creased by the security action. Levels in 
the area on the north side of the White House dropped noticeably. Vibration levels on Hstreet 
were examined and found to be similar to pre-existing levels. The frequency of vibration 
probably did increase; however, because the vibratiod levels remain below the threshold for 
damage to fragile historic buildings, no problems are bticipated. . 



, 'I . 
The placement of the temporary security barriers has'hap an adverse visual impact on a number 
of historic buildings in the study area. This will be rem~died by theNPS when they complete 
their plan for replacement of the temporary barriers wit~ an acceptably designed pennanent 
barrier. The removal: of traffic from Pennsylvania A verlue presents pedestrian tourists and 
residents alike with an improve:ri viewofthe north side !ofthe White House. 

I 

I 

Pedestrian access as measured b J accident data appears Ito be relatively unchanged. Access to the 
north side of the White House is improved at Pennsylvinia Avenue. ' 

I 

I 
Socioeconomic analysis was limited to emergency services (fire and police) and Metro bus cost 
increases and parking meter revenue losses. No polic~ or fire stations were moved as a result of 

,the security action. Some minor adjustments in emerg~ncy response routes were made. 
Metrobus changed several routes and bus stops us a res~lt of the security action. Some 
intersections had to be reconfigured to accommodate tJ?e turning radius of the buses. Metrobus 
provided a cost estimate of $' 15,';[18 in "apital costs arid $314,000 in annual operating costs. 
Parking meter revenue losses were estimated to be $981,000 annually. '" 

No endangered or threatened species are known to freJuent the study area. Little or no impact 
occurred to the native wildlife since there was no grouhd disturbing activity. 

, , I , ' , 
The cumulative impacts analysis did not identify any v,iolation ofNAAQSs even when the 
projected full operation of th~ 'Ronald Reagan Federal iBuilding was added into the air quality 
analysis. ,I ' 
A number of recommendations are discussed which c6uld further improve traffic conditions in 
the area around the White House. These recommenda,tions are presented in the EA; however, 
they are meant for consideration by the relevant NPS ?nd District of Columbia offices which 
have the legal authority to implement them. ! ' 

None of the impacts analyzed in the EA were found tJ be sig~ificant under NEP A.' None of the 
comment letters raised new issues that were not addre~sed in the EA. The comments along with 
responses to each comment are includee below. Based on the FONSI, an EnvironmentalImpact 
Statement will not be prepared for the security action;( 40 CFR 150].4( c ),( e)). " 

Summary of issues raised in the commen't letters: 

Issue 1: Two commeriters questioned the lack of altdrnatives in the environmental assessment 
(EA). Both suggested alternatives that should have b;een considered. ' 

i 

Response: The White House Security Review, whicH was an eight month comprehensive study, 

, considered numerous other alternatives; however, it Jltimately concluded that none of the other 

alternatives would provide the necessary level ofprotection to the White House Complex. The 

, Security Review is classified top secret and could nOf be included in a public review document 

such as the EA. i' 
i . 



i 

. Issue 2: Two commenters stated that Treasury should prepare an Environmental Impact 

Statement (EIS) because the EA does not adequatel~ address the socioeconomic impacts of the 
action. Both stated that there are significant impacts' to the commercial sector of the city from 
the restriction. 

I 
"d d I h"Response: Nelt'her comment t" v. iL ~ my '}'ata to support t e assertIon as to commercIa Impact. 

Treasury's analysis of the eco.~'vmic impaCt of the adtion was limited to identifiable costs 
incurred by the Di.strict in terms of increased Metro tosts and lost parking revenue, Treasury was 
able to gather reliable data in each' of these areas, O~er 150 copies of the EA were mailed to, 
commercial entities and associations representing th~ private sector. No comments were 
received from any of these entities. 

Issue 3: Three commenters questioned how Metro artd the District would be reimbursed for the 
Metrobus costs incurred and parking meter revenue I'ost as a result of the security action~ 

. . I 

Response: Treasury continues to work.vith the Offite of Management and Budget to explore 
ways in which the Federal Government can provide economic support to Metro and the District. 

I 
Issue 4: Two commenters stated that Treasury should prepare an EIS because the EA does not 
adequately address the traffic conditions resulting frqm the security action. One commenter 
alleged that Treasury did not consider all the traffic qata that might be available. 

I 

Response: The EA characterizes UI\! traffic operating conditions within the study area in terms 
of level of service and travel speed and identifies theistreets which received the increases and 
decreases in tr~ffiG. ~t does not quantify the increase lor decrease in ~ommuting time resulting 
from the secunty actIOn, because of the lack of a comparable pre-actIOn data. The emergency 
nature of the action precluded a systematic, advance 6011ectionoftraffic data. Existing data was 

, I 

used to the extent possible, but no complete set of information ever existed which could be used 
for a direct comparison of before and after condition~. After an extensive search, every available 
source of data was used for the traffic analysis in the lEA, including the DCDPW, the FHWA, 
and the NPS. i 

! . . 

Issue 5: One commenter stated that the EA had thoroughly evaluated the potential impa1cts of 
the action. It concluded that the impacts were minor Jshould be further reduced by the . 
recommendations in Chapter 3 and recommended th~t we prepare a finding of no significant 
impact. 

I 

Response: Treasury agrees the impacts are minor. Ii should be noted that several of the 
recommendations in Chapter 3 have been implement~d by the cognizant agencies such as the 
DCDPW and Metro. The recommendati~ns are item~ which could provide additional relief to 
traffic problems. I 

Issue 6: Three commenters questioned the adequacy bfthe air quality analysi; provide in the EA. 
They believe that ~;ince the District was in non-attairJnent status for ozone, even before the 
security action, and attainment for carbon monoxide (CO), ozone should have been modeled to 

. I 



measure any increases. One commenter stated that slow moving vehicles would emit more 
I 

emissions than wt":re emitted before the action. I . 
. I 
Response: Ozone is a regional problem. An action that creates traffic delay within a corridor of 
the study area does not translate into increased ozonJ in that same corridor because of the time 
lag between the emission of substances that fuC the ~recursors to ozone and ozone creation. Such 
an action theoretkally could pose a threat to the re!;l~m by representing an increase in the 
inventory of emissions leading to ozone'fonnulation. The effects of individual projects are not 
known; the state of the art is to take care of ozone in!planning, accounting for the interaction of 
numerous actions and multiple interrela~ed factors. The security action is not considered to be 
regionally significant. Man'y things contribute to oz6ne production. Hence the analysis at the 

I 

region wide leveL It is not common practice to conduct an assessment of the effects of an 
individual project, primarily because.the individual project normally 'is not significant enough to 
perform an entire regional analysis to see how it fits :into the picture. Whatever the effects the 
individual action , would have on emissicns would be' within the tenns of error of the model and 

thus would i)e statistically insignificant .'. I. .... 
Additionally, the security action did not result in a large increase in vehicle miles traveled 
(VMT); the traffic that otherwise would have been u~ing Pennsylvania A venue has shifted to 
adjoining streets. Idling or slow moving vehicles h~ve low volatile organic compound (VOC) 
and nitrous oxide (Nox) emission rates. 'Instead, thelamount ofVMT and the speed of the travel 
are the main influences on VOC and Noxproduction. For Nox, which is the more vexing of the 
main ozone producing pollutants, any decreas.: in a~erage speed below 28 miles per hour actually 
reduces emissions. Most of the traffic in the study area moves at speeds below this level during 

the three peak periods. . : :,. . I .'. . 
Issue 7: Onecommenter stated the behefthat Treasury was trymg to conceal the extent of the 
increase in carbon monoxide (CO) emissions, positing that the model results should'be compared . .. 
to ambient concentrations prior to the closing of Perinsylvania A venue to vehicular traffic in 
1995. 

Response: While a comparison of the CO levels prior to and after the action could potentially 
find some increases in emissions, such a comparison. would be impossible to perfonn; because 
traffic levels and CO concentrations were not me~Ured before the action took place. In addition, 
an increase in emissions, by itself, is not an indicati6n that a problem exists, provided that the 
NAAQS are met, and the State Implementation Plarl is not violated ..The EA shows that both 
these conditions are met. The analysis performed iIi the EA satisfies the requirements of the 
NEPA. 

Issue 8: One cornmenter questioned the ~reatment of indirect emissions in the EA and the 
assertion that Treasury doesn't have control over these emissions. 

I . 
Response: The direct and indirect emissions resulting from the security action were analyzed 

" l I
under NEP A. The same analysis techniques were used that would have been used for the 
analysis under the Clean Air Act Amendments' (CAAA) confomiity requirements had they been 



applicable. The indirect emissions were not included in reaching a CAAA conformity decision 
because Treasury does not have a continuing prografn of control over traffic in the downtown 
area. I 

I 
I 

Issue 9: Two commenters stated that the results of the noise and vibration analysis along H 
Street are not representative of what they experiencd at th"u 1.. -;at:ons. One stated that parking 
tour buses along H Street were a noisy visual "wall 6f sted" on the historic structures. The same 
commenter requested that a vibration barrier be instAlled along H Street to eliminate the potential 
for damage to the historic structures. One questionea the use of the 95 dB vibration threshold for 
damage to extremely fragile historic buildings from Ithe Federal Transit Administration (FTA). 

I 
I 

Response: The noise and vibration data in the EA are actual data taken in a representative 
manner at various locations in the H Street area. This data is consistent with the limited amount 
of pre-existing data that was available. Treasury believes that repairing of the street could further 
reduce the noise ,md vibration levels along H Street., Tre~1:r~' aglees that the illegally parked 
tour buses create additional sources of noise and vib~ation and shl,uld be removed by the 
appropriate authorities. 

i 
According to the FT A, the 95 dB vibration threshold is applicable to both short term impacts 

I . 

from construction and long-tenn vibration effects ofoperational traffic. It was used in the EA 
because it is one of only a few guidance publication~ on the effects of vibration. Further research 
has identified the California Department ofTranspo~ation (Caltrans) criteria for historic 
buildings and ancient ruins. The Caltrans guidance ~pplies[Q I~ontinuous vibration sources, such 
as those resulting from traffic and trains. The Caltnins guidance uses a vibration criteria of 0.08 
in~h/second Peak Particle Velocity (PPV) as the thr~shold for damage. PPVs below this level 
should not result in damage. This is a more conservative level than the FTA's 95 dB (rms) or , 
0.12 inch/second PPV criteria. The post-action mea'sured levels along H Street were 0.016 

I 

inch/second or below. Pre-action data showed level~ as high as 0.035 inch/second PPV at 
Decatur House. Both the pre- and post-actioillevels are well below the Caltrans level of 0.08 

I 
inch/second PPV. It is clear that the security action :did not result in any significant increase in 

. I 

these levels, and the vibration data does not show ariy need for installation of a vibration barrier 
along H Street. . I 

I 

Issue 10: Two commenters stated that the cumulatire impacts analysis in the EA was deficient 
because it did not include a discussion of the General Service Administration's (GSA) proposal 
to limit on street parking at Federal Office Buildjng~ here in the District. . 

I 
I 

Response: The purpose of the EA was to analyze th~ security action, which occurred two years 
before the GSA proposal. The GSA proposal is cUITpntly at the scoping stage and was not 
developed enough to include in the EA at the time the EA was bping written. A draft of the 

. I 

Treasury EA was reviewed by GSA. GSA did provide detailed infonnation about the parking at 
the Ronald Reag,m Federal Building for use in the c:umulative impact analysis. The GSA action 
will be fully described in a draft EIS they plan to release in December 1997. The security action 
should be part of the base condition for their EIS. I . 

I 

I 



I 
Issue 11: Threecommenters asked questions related; to the Metrobus impacts. Two requested 
detailed data on increases or decreases in ridership r~sulting from the actions. One provided 
corrections related to schedules and stops. I 

. I . 

Response: Information obtained from Metro aftert~e security action indicated there were some 
ridership changes in the period before and after the security action, bu~ ~;~t,; changes could not be 
attributed to the ~ecurity action. The corrections rel~ted to stops and !-;.~ledules are 

. I 
acknowledged. . . . 

Issue 12: The Advisory Council on Historic Preservation stated that additional information about 
I . 

the historic character of the affected buildings woulq be needed to complete the Sectiqn 106 
review under the National Historic Preservation Act! The commenter also clarified the extent of 
the original Section 106 review coverage undertaken at the time of the security action by 
Treasury. . 

Response: Additional information on the SignificanJe of the buildings on the register will be 
included in any follow-on Section 106 compliance abtivity. Treasury agrees th$ the temporary 
barriers were addressed as an emergency action at th1e time of the action and tha~ only newly . 
identified issues would be part of a follow-on Sectio~ 106 activity. It was imporant to recognize 
the adverse effect of the temporary barriers and to clhrify that the Nation Park S~rvice will be 
replacing the temporary barriers with a system of pefmanent barriers as part of its Long-term 
Design Plan for Pennsylvania Avenue. I 

I 
Issue 13: One commenter noted that the descriptioti of the Section 106 compliance activity was 
confusing as to which agencies were doing what.! . . 

I 

Response: Section 106 compliance for the placemeht of the temporary security barriers was 
completed by the Treasury in 1995. The NPS has a project to develop an accep1able permanent 
design and reptacl;! the temporary barriers, which wiN be subject to the Section ~06 compliance 
process. Treasury is conducting a separate Section 1106 process to examine effetts other than the 
placement of the temporary security barriers, includi'ng traffic increases and the Ifesulting visual, 
noise, and vibration impacts. . I 

. I 
Issue 14: One commenter noted that the E Street traffic recommendation could· affect the Zero 
Milestone and the Butt-MiUet memorial, raising histbric preservation issues that were not 
included in the EA. i 

I 

Response: The recommendation for providing for rbsumption of westbound traffic on E Street 
assumed that the existing street configuration wouldlbe maintained and not req~ire widening in 
the area of the Zew Milestone and the Butt-Millet mt;morial. The recommendations provided in 
Chapter 3 are just that, recommendations for considJration by the agencies with the authority to 
implement them. I 

I 



! 

Issue 15: One commenter itated that the EA was miisleading because it did not describe the 
process for reachimg a decision on whether to issue a FONS! or a notice of intent to prepare an 
environmental impact statement. . I 

i, 
Response: The CEQ's NEPA regulations have bedn in place since 1978. Treasury did not feel 
it was necessary to explain the purpose of an enviroinnental assessment in its document. The 
comment period was announced in the F~deral Regi~ter and the EA itself. 

I . 
Issue 16: One commenter stated that traffic was worse and that Pennsylvanian Avenue and E 
Street should be reopened to vehicular traffic. I 

I . . 

Response: The s(!curity need for the restriction has ~ot been eliminated; however, Treasury is 
working with other agencies to examine potential n~w designs for traffic on E Street. The EA 
does show that some streets have had increases in traffic. The exact amount which is due to the' 

. action cannot be determined due to the lack of pre~ahtion data. 
. I 

I 
Issue 17: One commenter criticized the EA for not having a section on the beneficial impacts of 
the action such as the better access to Lafayette Par~ and providing a more appropriate setting for 
one of our preeminent national symbols. ! 

Response: Treasury agrees that there are many ben~ficial impacts resulting from the vehicular . 
traffic restriction and attempted.to describe them in ~ualitative terms in the EA. Most of these 
impacts are very difficult to assign dollar figures to bd such an effort is not warranted at the EA 
level. . . I . 

I 
Issue 18: One commenter noted that the action is nO,t consistent with the District's transportation 
plan, as outlined :in the Transp.QrtatioD-Yision, Stratdg~..and.Action..PlanfoLthe..Nati~C.apital. 

Response: The action was taken to protect the Whit House Complex from explosive devices 
carried by vehicles near the perimeter. This aCtion, While inharmonious with the transportation 

, plan, is a necessary security precaution. 1 . . 

I 
I 

Issue 19: One commenter believes that there is suffi,cient pre-existirig traffic data available from 
the District and the FHW A to allow for estimation df the action's effects. 

I 
! . 

Response: The EA used the above mentioned data and data from other sources and still could not 
identify a method for making the suggested estimatibn. FHW A was a cooperating agency for the 

~'I . . 
Issue 20: One commenter citing anecdQtafevidencefrom her constituents suggests that noise 

. levels now ar<:; noticeably higher. This commenter ~lso suggested that the methodology used for. 
noise in the EA contains flaws and therefore fail to fully quantify the actual increase. 

http:attempted.to


I 

I 
Response!: The EA noise data was acquired using st~dard industry practices and equipment. It 
presents the actual dB readings taken at the time of tihe measurement in a scientifically accurate 
m~~ .. i 

Issue 21: One commenter noted that the boundaries for the extended study area are appropriate' 
for evaluating the project's effects. 

Response: Treasury agrees. 

Lawrence H. Summers 
. Deputy Secretary 
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DEPARTMENT OF THE TREASURY 

I 

OFFICE OF REAL AND PERSONAL 
I 

PROPERTY MANAGEMENT I ' 
---------1---------------·--------

I 
To: John Murphy Date: Sept 12, 1997 
Via: Ken Schmalzbach 

Re: 	 Implementation of White House ,Security Review Vehicular Traffic Restriction 
Recommendations Finding of No Significantl Impact and "Federal Register" Notice' 

, 	 I 

Treasury has prepared a Finding of No Significant (FONSI) Impact for the Environmental 
Assessment (EA) for the "Implementation of White iHouse Security Review Vehicular Traffic 
Restriction Recommendations." The Office of Enfdrcement, the Secret Service, the Office of 
General Counsel, the Federal Highway Adniinistrat~on (FHW A), and my office guided the 
preparation of the FONSI. The FONSI was writtenjbY Treasury. Issuance of the FONSI 
completes the Nafional Environmental Rolicy Act (~EPA) compliance effort for the security 
action. i,' 

The EA was subject to a 30-day public coIIllhent pJiOd. Six hundred fifty copies of the EA 
were distributed. We received only twelve comme~t letters on the EA. Treasury considered 
each comment before deciding to issue a FONS!. I 

. I 
Treasury needs to announce the availability of the FONSI in the "Federal Register" as part of 
the public participation process required under NEPA. Attached are the FONSI (Tab A) and 
the required four original copies of the "Federal Register" notice (Tab B) for signature by the 
Deputy Secretary. I 

I 

, . I , 

Recommend you forward the FONSI and the "Fede~al Register" notice for signature, 

I 

/JdI1;JJ~~ 
~, ROBERT T. HARPER 
V ' ·DIRECTOR 

I 
----------i--~---------------------

Room 6140 
Treasury Annex Building 

I 

Phone 622-0500 
I 
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DEPARTMENT OF THE TREASURY 
I•

WASHINGTON, D.C. 

. I 
SECRETARY OF THE TREASURY June 25, 1996 

I 

The Honorable Daniel K. Akaka 
Committee on Governmental Affairs . 
United States Senate 
Washington, D.C. 20510 

Dear Senator Akaka: 

I understand that the Senate Committee on Governmental Affairs will hold a hearing on 
I 

Pennsylvania Avenue on Wednesday, June 26, 1~96. This is an extremely important issue, 
and I wanted to provide you with· information regarding the decision to restrict vehicular 
access on Penn~.ylvania A venue. . 

On May 19, 1995, I issued an order directing the United States Secret Service to prohibit 
vehicular traffic: on segmerits of Pennsylvania A vbue and South Executive Avenue, and on 
State Place. The basis for that directive was the finding of the White House Security Review 
("Review") that ."there is no alternative to prohiQiting vehicular traffic on Pennsylvania 

. A venue that would ensure the safety of the President and the thousands of visitors who are at 
or near the White House daily from explosive de~ices carried by vehicles near its 
boundaries. " 

This decision was based on nonpartisan advice th~t was ground in prudent security and 
intelligence information that is indisputable, and what was true then. is true today. There 
were no practical alternatives, and the solution pi-otects the President and public access. 

I 

I 

The White House Security Review was the most :eomprehensive analysis of White House 
security ever conducted. The Review's recomm~ndation to prohibit vehicular traffic from a 
segment of Pennsylvania Avenue was fully endqrsed by its six member independent 
nonpartisan Advisory Committee, which includ~ former Secretary of Transportation William 
Coleman and former Director of the FBI and the: CIA, Judge William Webster. The 
Committee's conclusion regarding the threat posed from vehicles was based on extensive 
study and solid facts. Tragically, the Review's ¢onclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisors reached this recommendation, and I 
concurred with it, before the devastating tragedy! in Oklahoma City occurred. I have 
enclosed additional information about the Revie'Y for your reference. 

I 
I 

I 
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, I 

To ensure that its findings were supported by careful analysis, the Review consulted ten 
technical experts, eleven public access consultant~, and security experts from eight foreign 
countries. The Review also sought the advice and support of Congress regarding this 
important decision. Before my order was issued, !the Review briefed the House and Senate 
Leadership and the appropriate Committee Memb~rs who have oversight responsibility for 
the Secret Service. ! 

! 

Traffic and app~ce are both concerns to us ~sl well and the Administration is working on 
them both with the city and the Congress. However, this measure maintains the same 

, I 

amount of public access to the White House, while reducing the serious security risk posed 
I 

to the White House, the President and first Family, employees, and visitors by vehicles 
carrying explosives. 

I , 

The order to close Pennsylv(Ulia A venue to vehicular fraffic was based on the authority and 
responsibility given to the Secretary of the TreasJry to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinions: discussing this authority were provided by 
Treasury's General Counsel and by the Office of ILegal Counsel at the Department of Justice. 
Justice's Office of Legal Counsel stated in its opihion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary filld proper to protect the President. In 
light of the recommendations of the White House: Security Review and the United States 
Secret Service's unique expertise and special responsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actionk contemplated by the Secretary.I" I have 
enclosed copies of the legal opinions for your refbrence. 

! 

I know that you share my concern and commitm¢nt to ensuring the safety of the President 
and the thousands who visit and work either at o~ near the White House. If you would like 
any additional information, please feel free to contact me. 

Sincerely, 

4o~£,(l,~ 
I Robert E. Rubin 

Enclosures 

"-. 



DEPARTMENT OF THE TREASURY 
WASHINGTON. D.C. 

! 

SECRETARY OF THE TREASURY June 25,11996 

The Honorable Bob Smith 
Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Senator Smith: 

I understand that the Senate Committee on Gove'mmental Affairs will hold a hearing on 
Pennsylvania Avenue on Wednesday·, June26, tp96. This is an extremely.important issue, 
and I wanted to provide you with information regarding the decision to restrict vehicular 
access on Pennsylvania Avenue.

. 
! 
I 

On May 19, 1995, I issued an order directing thb United States Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania Avenue and South· Executive A venue, and on 
State Place. The basis for that directive was the; finding of the White House Security Review 
("Review") that "there is no alternative to prohi9iting vehicular traffic on Pennsylvania 
Avenue that would ensure the safety of the Presi'dent and the thousands of visitors who are at 

. or' near the w;Jr.ite House daily from explosive d~vices carried by vehicles near its . 
boundaries.'" ! 

I 
I 

This decision was based on nonpartisan advice that was ground in prudent security and 
intelligence information that is indisputable, and!what was true then, is true today. There 
were no practical alternatives, and the solution protects the President and public access .. 

I 
The White House Security Review was the most! comprehensive analysis of White House 
security ever cQnducted. The Review's recomm~ndation to prohibit vehicular traffic from a 
segment of Pennsylvania Avenue was fully end~rsed byits six member independent 
nonpartisan Advisory Committee, which include9 former Secretary of Transportation William 
Coleman and former Director of the FBI and the CIA, Judge William Webster. The . 
Committee's conclusion regarding the threat poskd from vehicles was based on extensive 
study and solid facts. TragicaIly, the Review's tonclusion was further validated by the 
Oklahoma City bombing.. Indeed, the Advisors :reached. this recommendation, and I 
concurred with it, before the devastating traged~ in Oklahoma City occurred. I have 
enclosed additional information about the Review for your reference. 

I 
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To ensure that its findings were supported by carJful analysis, the Review consulted ten 
technical expert,), eleven public access consultant~, and security experts from eight foreign 

I 

countries. The Review also sought the advice and support of Congress regarding this 
important decision. Before my order was issued, : the Review briefed the House and Senate 
Leadership and the appropriate Committee Memb~rs who have oversight responsibility for 
the Secret Service. I 

I 
Traffic and app<:arance are both concerns to us as1well and the Administration is working on 
them both with the city and the Congress. Howe~er, this measure maintains the same 
amount of public access to the White House, whilb reducing the serious security risk posed 
to the White House, th~ President and first Family, employees, and visitors by vehicles 
carrying explosives~ : 

! 
. I 

The order to close Pennsylvania Avenue to vehicular traffic was based on the authority and 
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinions Idiscussing this authority were provided by 
Treasury's General Counsel and by the Office of !,egal Counsel at the Department of Justice. 
Justice's Office of Legal Counsel stated in its opinion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary Jnd proper to protect the President. In 
light of the recommendations of the White House Security Review and the United States 
Secret Service's unique expertise and spedal respdnsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actions: contemplated by the Secretary." I have 
enclosed copies of the legal opinions for your reference. 

I 
I know that you share my concern and commitmerit to ensuring the safety of the President 
and the thousands who visit and work either at or hear the White House. If you would like 
any additional information, please feel free to conthct me. . 

. . • I 

! Sincerely, 

4o~€,{2,~ 
\ Robert E. Rubin 

Enclosures 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 

I, 
SECRETARY OF THE TREASURY June 25) 1996 

I 

IThe Honorabk John McCain I 
Committee on Governmental Affairs I 


United States Senate I 

Washington, D.C. 20510 I 


Dear Senator McCain: 
I 
I 

I understand that the Senate Committee on Governmental Affairs will hold a hearing,on 
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue, 
and I wanted to provide you with information regarding the decision to restrict vehicular 
access on Pennsylvania A venue. I 

On May 19, 1995, I issued an order directing tJe United States Secret Service to prohibit 
vehicular trafnc on segments of Pennsylvania Avenue and SoOth Executive A venue, and on 
State Place. The basis for that directive was the finding of the White House Security Review 
("Review") that "there is no alternative to proh~biting vehicular traffic on Pennsylvania 
Avenue that would ensure the safety of the President and the thousands of visitors who are at 

I 

or near the White House daily from explosive d¢vices carried by vehicles near its 
boundaries.". I 

i 

. I 
This decision was based on nonpartisan advice that was ground in prudent security and 
intelligence information that is indisputable, and what was true then, is true today. There 
were no practical alternatives, and the solution ~rotects the President and public access. 

'. 	 I 
I 

The White House Security Review was the most comprehensive analysis of White House 
security everl:onducted. The Review's recommendation to prohibit vehicular traffic from a 
segment of Pennsylvania Avenue was fully endorsed by its six member independent 
nonpartisan Advisory Committee, which includ<:d former Secretary of Transportation William 
Coleman and former Director of the FBI and the CIA, Judge William Webster. The . 
Committee's Gonclusion regarding the threat po~ed from vehicles was based on extensive 
study and solid facts. Tragically, the Review's iconclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisorsireached this recommendation, and I 
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have 
enclosed additional information about the R~vie'r' for your reference. 

I 

I 

'1 

! 
I 



'. 


To ensure that its findings were supported by dreful analysis, the Review consulted ten 
technical experts, eleven public access consul~ts, and security experts from eight foreign 
countries. Thl~ Review also sought the advice apd support of Congress regarding this 
important decision. Before my order was issued, the Review briefed the House and Senate 

, I 

Leadership and the appropriate Committee Mem,bers who have oversight responsibility for 
the Secret Service. ,1 

Traffic and appearance are both concerns to us as well and the Administration is working on 
them both with the city and the Congress. HoJever, this measure maintains the same 
amount of public access to the White House, wHile' reducing the serious security risk posed 
to the White House, the President and first Family, employees, and visitors by vehicles 

carrying explo:iives. ,',I ' 

The order to dose Pennsylvania A venue to vehicular traffic was based on the authority and 
responsibility given to. the Secretary of the Trea~ury toprotect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinio~s discussing this authority were provided by 
Treasury's General Counsel and by the Office of Legal Counsel at the Department ofJustice. 
Justice's Offiet: of Legal Counsel stated in its opinion that "section 3056 grants the Secretary 
broad authority to ~e actions that are necessaryr and proper to protect the President. In 
light of the recommendations of the White Hous¢ Security Review and the United States 
Secret Service's unique expertise and special responsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actions contemplated by the Secretary." Ihave 
enclosed copies of the legal opinions for your reference. 

i 

I know that you share my concern and commitmhnt to ensuring the safety of the President 
and the thOUsaflds who visit and work either at or near the White House. If you would like 
any additional i.nformation, please feel free to co~tact me. 

I 
i' Sincerely, , 

~()~~~, {l,~£~ 
I Robert E. Rubin 

Enclosures I 
I 

I 

'" 
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WASHING • N, D.C. 
\HE TREASURY 

I
SECRETARY OF THE TREASURY June 25, 1996 

The Honorab1i~ William S. Cohen 

Committee on Governmental Affairs 

United States Senate 

Washington, D.C. 20510 


Dear Senator Cohen: 

I understand that the Senate Committee on Govdmmental Affairs will bold a bearing. on 
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue, 
and I wanted to' provide you with information r~garding the decision to restrict vehicular 
access on Pennsylvania Avenue. I 

I 
On May 19, 1995, I issued an order directing tHe United States Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on 
State Place. The basis for that directive was thd finding of the White House Security Review 
("Review") that "there is no alternative to prohi,biting vehicular traffic on Pennsylvania 
A venue that would ensure the safety of the President and the thousands of visitors who are at 
or near the White House daily from explosive d~vices carried by vehicles near its 
boundaries." . 1 . . 

I 
This decision was based on nonpartisan advice that was ground in prudent security and 
intelligence information that is indisputable, andi what was true then, is true today. There 
were no practical alternatives, and the solution wotects the President and public access. 

. ! . 
The White House Security Review was the most: comprehensive analysis of White House 
security ever conducted. The Review's recomm~ndation to prohibit vehicular traffic from a 
segment of Pcmnsylvania Avenue was fully endorsed by its six member independent 
nonpartisan Advisory Committee, which includekl former Secretary of Transportation William 
Coleman and former Director of the FBI and the CIA, Judge William Webster. The 
Committee's conclusion regarding the threat poscit from vehicles was based on extensive 
study and solid facts. Tragically, the Review's conclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisors !reached this recommendation, and I 

I . 

concurred with it, before the devastating tragedY: in Oklahoma City occurred. I have 
enclosed additional information about the Revie~ for your reference. 

I . 
I 
I 
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To ensure that its findings were supported by careful analy.sis, the Review consulted ten 
technical experts, eleven public access consultants!, and security experts from eight foreign 
countries. The Review also sought the advice and support of Congress regarding this 
important decision. Before my order was issued, Ithe Review briefed the House and Senate 
Leadership and the appropriate Committee Memb~rs who have oversight responsibility for 
the. Secret Service. 

Traffic and appearance are both concerns to ~s asiwell and the Administration is working on 
them both with the city and the Congress. Howerer, this measure maintains the same 
amount of public access to the White House, while reducing the serious security risk posed 
to the White House, the President and first Family, employees, and visitors by vehicles 
carrying explosives. I 

I 
, I 

The order to close Pennsylvania A venue to vehic~lar traffic was based on the authority and 
responsibility given to the Secretary of the Treas",ry to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinipn~ discussing this authority were provided by 
Treasury's General Counsel and by the Office of'Legal Counsel at the Department of Justice. 
Justice's Office of Legal Counsel stated in its opiriion that "section 3056 grants the Secretary / 
broad authority to take actions that are necessary land proper to protect the President. In 
light of the recommendations of the White Hous~ Security Review and the United States ' 
Secret Service's unique expertise and special resRQnsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actio~s contemplated by the Secretary." I have 
enclosed copies of the legal opinions for your reference. 

I 
, I 

I know that yOIJ share my concern and commitmbnt to ensuring the safety of the President 
and the thousands who visit and work either at or near the White House. If you would like 
any additional information, pJease feel free to cortact me. 

I Sincerely, ' 
I ' 

~oSL-S~l~ ~ r {2,~ 
Robert E. Rubin 

Enclosures 
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DEPARTMENT OF TlttE TREASURY•
WASHINGTON, D.C. 

! 

SECRETARY OF THE TREASURY June 25,11996 
I 

The Honorable Ted Stevens 
Chairman 
Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 
, 

I understand that the Senate Committee on Gov~rnmental Affairs will hold a hearing on 
Pennsylvania Avenue on Wednesday, June 26, 1;996. This is an extremely important issue, 
and I wanted to provide you with information regarding the decision to restrict vehicular 
access on Pennsylvania Avenue. I 

I 

On May 19, 1995, I issued an order directing t~e United States Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania Ayenue and South Executive A venue, and on 
State Place. The basis for that directive was th~ finding of the White House Security Review 
("Review") that "there is no alternative to prohibiting vehicular traffic on Pennsylvania 
A venue that would ensure the safety of the President and the thousands of visitors who are at 
or near the White House daily from explosive d~vices carried by vehicles near its . 
boundaries. " ! 

i 

. I 
This decision was based on nonpartisan advice that was ground in prudent security and 

I 

intelligence information that is indisputable, and what was true then, is true today. There 
were no practical alternatives, and the solution protects the President and public access. 

j, 

The White House Security Review was the most comprehensive analysis of White House 
security ever conducted. The Review's recom~endation to prohibit vehicular traffic from a 
segment of Pennsylvania Avenue was fully endorsed by its six member independent 
nonpartisan Advisory Committee, which includ¥ former Secretary of Transportation William 
Coleman and former Director of the FBI and th:e CIA, Judge William Webster. The 
Committee's conclusion regarding the threat posed from vehicles was based on extensive 
study and solid facts. Tragically, the Review'siconclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisors' reached this recommendation, and I 
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have 
enclosed additional information about the Revie,w for your reference. 

, i 
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To ensure that its findings were supported by careful analysis, the Review consulted ten 

technical experts, eleven public access consultantk, and security experts from eight foreign' 

countries. The: Review also sought the advice and support of Congress regarding this 

important decision. Before my order was issued; the Review briefed the House and Senate 

Leadership and the appropriate Committee M~mbers who have oversight responsibility for 

the Secret Service. . , I. 


I . 
Traffic and appearance are both concerns to us as weIland the Administration. is working on 

them both with the city and the Congress ..However, this measure maintains the same 

amount of pubJic access to the White House, wh~le reducing the serious security risk posed 

to the White House, the President and first Family, employees, and visitors by vehicles 

carrying explosives. . I 


t " j 

The order to close Pennsylvania Avenue to vehicular traffic was based on the authority and· \ , 
responsibility given to the Secretary of the Treas¥ry to protect the President under 18U.S.C. 
Section 3056 and related statutes. Legal opinions discussing this authority were provided by 
Treasury's General Counsel and by the Office of\Legal Counsel at the Department of Justice. 
Justice's Office of Legal Counsel stated in its opinion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary jand proper to protect the President. In 
light of the recommendations of the White House Security Review and the United States 
Secret Service':; unique expertise and' special respbnsibilityin this matter, we agree with [the] 
conclusion that section 3056 authorizes the action~ contemplated by the Secretary." I have 

. enclosed copies of the legal opinions for your refrrence. 

I know that you share my concern an~ commitment to ensuring the safety of the President 

and the thousands who visit and work ,either at o~ near the White House. If you would like 

any additional information, please f~l free to co~tact me. ' 
 I 

I 

I Sincerely, 


,4o~\f"€, ~~ 
. , I Robert E. Rubin 

j . 

Enclosures' 

,I 
I 



DEPARTMENT OF T;HE TREASURY 

WASHINGTON, D.C. 
. I . 

SECRETARY OF TH E TREASURY June 25.! 1996 
I 

The Honorable Byron L. Dorgan 

Committee on Governmental Affairs 

United States Senate 

Washington, D.C. 20510 


Dear Byron: I 

I 

I understand that the Senate Committee on Govdnmental Affairs will hold a hearing on 
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue, 
and I wanted to provide you with information regarding the decision to restrict vehicular 
access on Pennsylvania A venue. i.. . . . 

On May 19, 1995, I issued an order .directing ther United States Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania A ~enue and South Executive Avenue, and on 
State Place. The basis for that directive was the ifinding of the White House Security Review 
("Review") that "there is no alternative to prohiqiting vehicular traffic on Pennsylvania 

. A venue that would ensure the safety of the Presi~ent and the thousands of visitors who are at 
or near the White House daily from explosive derices carried by vehicles near its . 
boundaries." . 

This decision waS based on nonpartisan advice th~t was ground in prudent security and 
intelligence information that is indisputable, and ~hat was true then, is true today. There 
were no practical alternatives, and the solution ptotects the President and publiC! access. 

The White House Security Review was the most bomprehensive analysis of White House 
security ever conducted. The Review's recommendation to prohibit vehicular traffic from a 
segment of Pennsylvania Avenue.was fully endorsed by its six member independent 
nonpartisan Advisory Committee, which included former Secretary of Transportation William 

l 

Coleman and former Director of the FBI and the!CIA, Judge William Webster. The 
Committee's conclusion regarding the threat posed from vehicles was based on extensive 
study and solid facts. Tragically, the Review's cbnclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisors teached this recommendation, and I 

• I 

concurred with it, before the devastating tragedy ,in Oklahoma City occurred. I have 
enclosed additional information about the Reviewl for your reference. 

I 

I 
i 
I 
I 
I 

·1 
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To ensure that its findings were supported by car~ful analysis, the Review consulted ten 
technical experts, eleven public access consultant~, and security experts from eight foreign 
countries. The Review also sought the advice and support of Congress regarding this ' 
important decisllon .. Before my order was issued'i the Review briefed the House and Senate 
Leadership and the appropriate Committee Memoers who have oversight responsibility for 
the Secret Service. 

., I . 
Traffic and. app"'....arance are both concerns to us a~ well and the Administration is working on 
them both with the city and the Congress. How~ver, this measure maintains the same 
amount of public access to the White House, while reducing the serious security risk posed 
to the White House, th,e President and first Family, employees, and visitors by vehicles 
carrying explosi~ves. . 

I 

The order to close Pennsylvania Avenue to vehichlar traffic was based on the authority and 
I 

responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinion~ discussing this authority were provided by 
Treasury's General Counsel and by the Office ofjLegal Counsel at the Department of Justice. 
Justice's ·Office of Legal Counsel stated in its opipion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary land proper to protect the President. In 
light of the recommendations of the White House' Security Review and the United States 
Secret Service's, unique expertise and special resppnsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actions contemplated by the Secretary." I have 
enclosed copies of the legal opinions for your reference. 

I 
I know that you share my concern and commitment to ensuring the safety of the President.' 
and the thousands who visit and work either at o~ near the White House. If you would like 
any additional information,please feel free to co~tact me. 

I Sincerely, 
I 

c-t>b~ ~)I~
I 

i Robert E. Rubin 

i 

fEnclosures 
i 
t 



E TREASURY 
WASHINGTON, D,C, 

I 
SECRETARY OF THE TREASURY June 25,11996 

i 
I 
I 

!
The Honorable Joseph 1. Lieberman I 

Committee on Governmental Affairs 

United States Senate 

Washington, D.C. 20510 


Dear Joe: 

I understand that the Senate Committee on Govdrnrltental Affairs will hold a hearing on 
I 

Pennsylvania Avenue on Wednesday, June 26, 1!996. This is an extremely important issue, 
and I wanted 10 provide you with information .regarding the decision to restrict vehicular 

I· . 
access on Pennsylvania Avenue. ! 

On May 19,1995, I issued an order directing ~e United Stat~s Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on 
State Place. The basis for that directive was th~ finding of the White House Security Review 
("Review") that "there is no alternative to prohi,biting vehicular traffic on Pennsylvania 
A venue that would ensure the safety of the President and the thOUsands of visitors who are at 
or near the White House daily from explosive dhices carried by vehicles near its 

· " . Iboundanes. .. I .. 

, 
This decision was based on nonpartisan advice that was ground in prudent security and 
intelligence information that is indisputable, and! what was true then, is true today. There 
were no practical alternatives, and the solution protects the President and public access. 

t 
! 

The White House Security Review was the most comprehensive analysis of White House 
. security ever conducted. The Review's recommendation· to prohibit vehicular traffic from a 
segment of Pennsylvania Avenue was fully end~rsed by its six member independent 
nonpartisan Advisory Committee, which includf¥! former Secretary of Transportation William 
Coleman and former Director of the FBI and th¢ CIA, Judge William Webster. The 
Committee's conclusion regarding the threat po~ed from vehicles was based on extensive 
study and solid facts. Tragically,. the Review's :conclusion was further validated by the 
Oklahoma City bombing. Ind~, the Advisorsireached this recommendation, and I 
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have 
enclosed additional information about the Review for your reference. 
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To ensure that its findings were supported by cru:eful analysis, the Review consulted ten 

technical experts, eleven public access consultants, and seCurity experts from eight foreign 

countries. The Review also sought the advice arid support of Congress regarding this 

important decision. Before my order was issued!. the Review briefed the House and Senate 

Leadership and the appropriate Committee Members who have oversight responsibility for 

the Secret Service. I 


Traffic and appearance are both concerns to us as well and the Administration is working on 
them both with the city and the Congress. However, this measure maintains the same 
ainount of public access to the White House, white reducing the serious security risk posed 

. I 

to the White House, the President and first Family, employees, and visitors by vehicles 
carrying explosives. '.' I '. . . 
The order to close Pennsylvania A venue to vehic,ular traffic was based on the authority and 

. responsibility given to the Secretary of the Treaspry to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinions discussing this authority were provided by 
Treasury's General Counsel and by the Office ofi Legal Counsel at the Department of Justice. 
Justice's Office of Legal Counsel stated in its op~nion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary: and proper to protect the President. In 
light of the recommendations of the White House Security Review and the United States 
Secret Service's unique expertise and special res~nsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actions contemplated by the Secretary." I have 
enclosed copies of the legal opinions· for your re~erence: 

I 
. I . 

I know that YOll share my concern and commitm~nt to ensuring the safety of the President 
and the thousands who visit and work either at or near the White House. If you would like 
any additional infonnation, please feel free to contact me. 

I . 

1 Sincerely, 

ci-J L r7 . 
i O~.l ~ ~ \ ltv' 

Robert E. Rubin 

Enclosures 
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DEPARTMENT OF THE TREASURY 

WASHINGTOIN, D.C. 


I 
SECRETARY OF THE TREASURY June 25,11996 

I 

The Honorable: David Pryor 

Committee on Governmental Affairs 

United States Senate 

Washington, D.C. 20510 


Dear David: 

I understand that the Senate Committee on GovJrnmental Affairs will hold a hearing on 
Pennsylvania Avenue on Wednesday, June 26, 11996. This is an extremely important issue, 
and I wanted to provide you with infonnation rdgarding the decision to restrict vehicular 
access on Pennsylvania A venue. I 

I 

On May 19, 1995, I issued an order directing ~e United States Secret Service to prohibit 
vehicular traffic on segments of Pen'nsylvania, Arenue and South Executive Avenue, and on 

. State Place. The basis for that directive was the finding of the White House Security Review 
("Review") that "there is no alternative to proh~biting vehicular traffic on Pennsylvania 
A venue that would ensure the safety of the President and the thousands of visitors who are at 
or near the White House daily from explosive dbvices carried by vehicles near its 
boundaries. " i 

, 
I 

This decision was based on nonpartisan advice tflat was ground in prudent security and 
intelligence infonnation that is indisputable, and what was true then, is true today. There 
were no practical alternatives, and the solution ~rotects the President and public access . 

. The White House Security Review ~as the mos~ comprehensive analysis of White House 
security ever (;onducted. The Review's recomniendation to prohibit vehicular traffic from a 
segment of P,ennsylvania Avenue was fully end,orsed by its six member independent 
nonpartisan Advisory Committee, which included former Secretary of Transportation William , , 

Coleman and former Director of the FBI and the CIA, Judge William Webster. The 
Committee's (:onclusion regarding the threat poSed from vehicles was based on extensive 
study and solid facts. Tragically, the Review's Iconclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisors! reached this recommendation, and I 
concurred with it, before the devastating tragedy in Oklahoma City occurred .. I have 
enclosed additional information about the Revie~ for your reference. 

I 

-, 




I
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I . 
To ensure that its findings were supported by careful analysis, the Review consulted ten 
technical experts, eleven public access consultantA. and security experts from eight foreign 
countries. The Review also sought the advice an~ support of Congress regarding this 
important decision. Before my order was issued" the Review briefed the House and Senate 
Leadership and the appropriate Committee Memb:ers who have oversight responsibility for 
the Secret Service. : . 

I 

I 


Traffic and appearance are both concerns to us as well and the Administration is working on 
. them both with the city and the Congress. How~ver, this measure maintains the same 
amount of public access to the White HouSe, while reducing the serious security risk posed 
to the White House, the President and first Family, employees, and visitors by vehicles 
carrying explosives. . I ' 

The order tocJose Pennsylvania Avenue to vehicular traffic was based on the authority and 
responsibility g;iven to the Secretary of the Treas~ry to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinions discussing this authority were provided by 
Treasury's General Counsel and by the Office of!Legal Counsel at the Department of Justice. 
Justice's Offic€! of Legal Counsel stated in its opinion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary1and proper to protect the President. In 
light of the recommendations of the White Housd Security Review and the United States 
Secret Service's unique expertise and special resROnsibility in this matter, we agree with (the] 
conclusion that section 3056 authorizes the actiorls contemplated by the Secretary." I have 
enclosed copie:; of the legal opinions for your reference. 

I . 
I know that you share my concern and commitment to ensuring the safety of the President 
and the thousands who visit and work either at ot near the White House. If you would like 
any additional information, please feel free toco~tact me. 

" I 

! Sincerely, 
! 

Robert E. Rubin 

Enclosures 
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To ensure that its findings were supported by careful analysis, the Review consulted ten 
technical expens,eleven public access consultant~, and security experts from eight foreign 
countries. The Review also sought the advice an~ support of Congress regarding this 

. important decision. Before my order was issued,1 the Review briefed the House and Senate 
Leadership and the appropriate Committee Members who have oversight responsibility for 
the Secret Service. : . 

I 
Traffic and appearance are both concerns to us ~ well and the Administration is working on 
them both with the city and the Congress. How~ver, this measure maintains the same 
amount of public access to the White House, while reducing the serious security risk posed 
to the White House, the President and first Family. employees, and visitors by vehicles 
carrying explosives. . i· . . 

The order to close Pennsylvania Avenue to vehic61ar traffic was based on the authority and 
responsibility ,given to the Secretary of the Treasury to protect the President under 18. U.S.C. 
Section 305.6 and related statutes. Legal opinion~'discussing this authority were provided by 
Treasury's Oeneral Counsel and by the Office ofj Legal Counsel at the Department of Justice. 
Justice's Office: of Legal Counsel stated in its opinion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary Iand proper to protect the President. In 
light of the recommendations of the White HousJ Security Review and the United States 
Secret Service's unique expertise and special responsibility in this matter, we agree with [the} 
conclusion that section 3056 authorizes the actions contemplated by the Secretary." I have 
enclosed copies of the legal opinions for your reference. 
. I 

I know that you share my concern and commitment to ensuring the safety of the President 
and the thousands who visit and work either at or near the White House. If you would like 
any additional information, please feel free to cohtact me. . 

i 

I . Sincerely,
I " 

12>~~ (L\ I.~ 
i . Robert E. Rubin 

I 
Enclosures i 
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DEPARTMENT OF TIHE TREASURY 
WASHINGTON, D.C. 

I 

I 
·S~CRETARY OF THE TREASURY June 25, 11996 

I 

The Honorable Sam Nunn 
Committee on Governmental Affairs 
United States Senate , 

Washington, D.C. 20510 I 
I 

I
,Dear Sam: 
1 

I understand that the Senate Committee on Govetnmental Affairs will hold a hearing on 
Pennsylvania Avenue on Wednesday, .June 26, 1996. This is an extremely important issue, 
and I wanted to provide you with information regarding the decision to restrict vehicular 
access on Pennsylvania Avenue. I. 

On May 19, 1995, I issued an order directing th~ United States Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania A~enue and South Executive Avenue, and on 
State Place. The basis for that directive was the; finding of the White House Security Review 

, ("Review") that "there is no alternative to prohibiting vehicular traffic on Pennsylvania 
A venue that would ensure the safety of the Presi~ent and the thousands of visitors who are at 
or near the White House daily from explosive devices carried by vehicles near its 

· " 1boundanes' 
l 

This decision was based on nonpartiSan advice clat was ground in prudent security and 
I 

intelligence information that is indisputable, and Iwhat was true then, is true today. There 
were no practical alternatives, and the solution protects the President and public access. . 

I 

! 
The White House Security Review was the' most comprehensive analysis of White House 
security ever conducted. The Review's recommiendation to prohibit vehicular traffic from a 
segment of Pennsylvania Avenue was fully endorsed by its six member independent 

I 

nonpartisan Advisory Committee, which includeP former Secretary of Transportation William 
Coleman and former Director of the FBI and the CIA, Judge William Webster. The 
Committee's conclusion regarding the threat pos'ed from vehicles was based on extensive 
study and solid facts. Tragically, the Review's bonclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisors jreached this recommendation, and I 
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have 
enclosed additional information about the Revie~ for your reference. 

-'1 

, 
I 
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To ensure that its findings were supported by careful analysis, the Review consulted ten 
technical experts, eleven public access consultant~, and security experts from eight foreign 
countries. The Review also sought the advice ana support of Congress regarding this 
important decision. Before my order was issued,! the Review briefed the House and Senate 
Leadership and the appropriate Committee Mem~rs who have oversight responsibility for 
the Secret Service. ! 

Traffic and appearance are both concerns to us ~ well and the Administration is working on 
them both with the city and the Congress .. How~ver, this measure maintains the same 
amount of public access to the White House, while reducing the serious security risk posed 
to the White House, the President and first Family, employees, and visitors by vehicles 
carrying explosives. . i 

The order to close Pennsylvania Avenue to vehichlar traffic was based on the authority and 
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinions discussing this authority were provided by .' 
Treasury's General Counsel and by the Office ofiLegal Counsel at the Department of Justice. 
Justice's Office of Legal Counsel stated in its op~nion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary iand proper to protect the President. In 
light of the recommendations of the White Hous~ Security Review and the United States· 
Secret Service's unique expertise and special responsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actio~s contemplated by the Secretary." I have 
enclosed copies of the legal opinions for your re~erence. { 

, 

I know that you share my concern and commitment to ensuring the safety of the President 
and the thousands who visit and work either at of near the White House. If you would like 
any additional information, please feel free to contact me. . 

I . 

I Sincerely. 

Robert E. Rubin 

Enclosures 
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DEPARTMENT OF TIHE TREASURY 


WASHINGTON, D.C. 
. I 
SECRETARY OF THE TREASURY June 25,: 1996 

The Honorable, John Glenn 

Ranking Democrat 

Committee on Governmental Affairs 

United States Senate 

Washington, D.C. 20510 


Dear John: 
i 

. I . 
I understand that the Senate Committee on Governmental Affairs will hold a hearing.on 
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue, 
and I wanted to provide you with information rdgarding the decision to restrict vehicular 

• I 

access on Pennsylvanla Avenue. 

On May 19, 1995, I issued an order directing the United States Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania Avenue and South Executive Avenue, and on 

. State Place. The basis for that directive was thtr finding of the White House Security Review 
("Review") that "there is no alternative to prohibiting vehicular traffic on Pennsylvania 
A venue that would ensure the safety of the President and the thousands of visitors who are at 
or near the White House daily from explosive devices carried by vehicles near its 
boundaries. " . I 

I 
I 

This decision was based on nonpartisan advice that was ground in prudent security and 
intelligence information that is indisputable, andlwhat was true then, is true today. There 
were no practical alternatives, and the solution protects the President and public access. 

The White House Security Review was the mosi comprehensive analysis of White House 
security ever ,:onducted. The Review's recommendation to prohibit vehicular traffic from a 
segment of Pt!nnsylvania Avenue was fully endorsed by its six member independent 
nonpartisan Advisory Committee, which incIuddct former Secretary of Transportation William 
Coleman and former Director of the FBI and th~ CIA, Judge William Webster. The 
Committee's conclusion r~garding the threat po~ed from vehicles was based on extensive 
study and solid facts. Tragically, the Review's ;conclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisors! reached this recommendation, and I 
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have 
enclosed additional information about the ~evie~ for your reference. 

I 
i 

I 
I 
I 

1 
i 
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To ensure that i.ts findings were supported by car~ful analysis, the Review consulted ten 
technical experts, eleven public access consultant~, and security experts from eight foreign 
countries. The Review also sought the advice and support of Congress regarding this 
important decis:ion. Before my order was iSSUed,! the Review briefed the House and Senate 
Leadership and the appropriate Committee Membbrs who have oversight reSpOnsibility for 
the Secret Servilce. ' 

Traffic and appearance are both concerns to us as well and the Administration is working on 
them both with the city and the Congress. HoweVer, this measure maintains the same 
amount of public access to the White House, while reducing the serious security risk posed 
to the White House, the President and first Famil1y, employees, and visitors by vehicles 
carrying explosives. I 

, 

o 0 0I 

The order to close Pennsylvania Avenue to vehic~lar traffic was based on the authority and 
responsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinion~ discussing this authority were provided by 

, 0 

Treasury's General Counsel and by the Office oflLegal Counsel at the Department of Justice. 
Justice's Office of Legal Counsel stated in its opinion that "section 3056 grants °the Secretary

I 

broad authority to take actions that are necessary:and proper to protect the President. In 
0 

light of the recommendations of the White House Security Review and the United States 
Secret Service's unique expertise and special resPonsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actions contemplated by the Secretary." I have 
enclosed copies of the legal opinions for your reference. 

I 

I 


I know that you share my concern and commitm~nt to ensuring the safety of the President 
and the thOUsarlds who visit and work either at or near the White House. If you would like 
any additional :information, please feel free to cohtact me. 

I , 
o ) Sincerel y , 

l0~s (L,~ .!\--' 

I 
0, Robert E. Rubin 

Enclosures 



DEPARTMENT OF THE TREASURY 
, WASHINGTdN, D.C. 

SEcnETARY OF THE TREASURY June 25, 1996 

The Honorable: Pete V. Domenici 
Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

I 
IDear Pete: 

I. 
I understand that the Senate Committee on Governmental Affairs will hold a hearing on 
Pennsylvania Avenue on Wednesday, June 26, 1996. This is an extremely important issue, 
and I wanted to provide you with information regarding the decision to restrict vehicular 

• I 
access on Pennsylvania Avenue., I . 

On May 19, 1995, I issued an order directing tl1e United States Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania A~enue and South Executive A venue, and on 
State Place .. The basis for that directive was the finding of the White House Security Review 
("Review") that "there is no alternative to prohibiting vehicular traffic on Pennsylvania 
Avenue that would ensure the safety of the Preslident and the thousands of visitors who are at 
or near the White House daily from explosive d,evices carried by vehicles near its 
boundaries. .. i 

. : 

This decision was based on nonpartisan advice ihat was ground in prudent security and 
intelligence information that is indisputable, and what was true then, is true today. There 
were no practical alternatives, and the solution protects the President and public access. 

I . 
The White House Security Review was the most comprehensive analysis of White House 
security ever conducted. The Review's recommendation to prohibit vehicular traffic from a 
segment of Pennsylvania Avenue was fully endorsed by its six member independent 
nonpartisan Advisory Committee, which includM former Secretary of Transportation William 
Coleman and former Director of the FBI and tije CIA, Judge William Webster. The J 

Committee's conclusion regarding the threat posed from vehicles was based on extensive 
study and soUd, facts. Tragically, the Review's: conclusion was further validated by the 
Oklahoma City bombing. Indeed, the AdvisorS reached this recommendation, and I 
concurred wilth it, before the devastating tragedy in Oklahoma City occurred. I have 
enclosed additional information about the Revi~w for your reference. 

I 

I· 
I 

I 
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To ensure that its findings were supported by careful analysis, the Review consulted ten 

technical experts, eleven public access consultants, and security experts from eight foreign 

countries. The Review also sought the advice and support of Congress regarding this 

important decision. Before my order was issued( the Review briefed the House and Senate 

Leadership and the appropriate Committee Members who have oversight responsibility for 

the Secret Service. I 


I 

Traffic and appearance are both concerns to us a~ well and the Administration is working on 
them both with the city and the Congress. How~ver, this measure maintains the same 
amount of public access to the White House, wh~le reducing the serious security risk posed 
to the White House, the President and first Fami,ly, employees, and visitors by vehicles 
carrying explosives. • . I 

The order to close Pennsylvania A venue to vehicular traffic was based on the authority and 
respOnsibility given to the Secretary of the Treasury to protect the President under 18 U.S.C . 

. Section 3056 and related statutes. Legal opinioCls discussing this authority were provided by 
Treasury's General Counsel and by the Office of Legal Counsel at the Department of Justice. 
Justice's Office of Legal Counsel stated in its opinion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary and proper to protect the President. In 
light of the rewmmendations of the White Hous~ Security Review and the United States 
Secret Service"s unique expertise and special resPonsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the actions contemplated by the Secretary." I have 
enclosed copies of the legal opinions for your reference. 
. I 

I kno;w that you share my concern and commitIT\ent to ensuring the safety of the President 
and the thousands who visit and work either at or near the White House. If you would like 
any additional information, please feel free to contact me. 

I 

Sincerely, 

Enclosures 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 


. I 

SECRETARY OF THE TREASURY June 25,11996 

I 
i 

The Honorable: Thad Cochran 
Committee on Governmental Affairs 
United States Senate· 
Washington, D.C. 20510 

Dear Thad: 

I understand that the Senate Committee on Governmental Affairs will hold a hearing on 
Pennsylvania Avenue on Wednesday, June 26, 1i996. This is an extremely impOrtant issue, 
and I wanted top provide you with information rdgarding the decision to restrict vehicular 
access on Pemlsylvania A venue. ., I 

I 
On May 19, 1995, I issued an order directing ~e United States Secret Service to prohibit 
vehicular traffic on segments of Pennsylvania Avenue and South Executive A venue, and on 
State Place. The basis for that directive was the finding of the White House Security Review 
("'Review") that "there is no alternative to prohibiting vehicular traffic on Pennsylvania 
A venue that would ensure the safety of the President and the thousands of visitors who are at 
or near the White House daily from explosive devices carried by vehicles near its 
boundaries. " . : . 

I 

I 
This decision was based on nonpartisan advice trat was ground in prudent security and 
intelligence information that is indisputable, and what was true then, is true today_ There 
were no practical alternatives, and the solution protects the President and public access. 

! 

The White House Security Review was the most comprehensive ~alysis of White House 
security ever conducted. The Review's recommendation to prohibit vehicular traffic from a 

I 

segment of Pennsylvania A venue was fully endbrsed by its six member independent 
nonpartisan Advisory Committee, which includect former Secretary of Transportation William 
Coleman and former Director of the FBI and th~ CIA, Judge William Webster. The 
Committee's conclusion regarding the threat posed from vehicles was based on extensive 
study and solid facts. Tragically, the Review's,conclusion was further validated by the 
Oklahoma City bombing. Indeed, the Advisors' reached this recommendation, and I 
concurred with'it, before the devastating tragedy in Oklahoma City occurred. I have 
enclosed additional information about the Review for your reference. 

I 
! 
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To ensure that its findings were supported by JefUl analysis, the Review consulted ten 
technical expelts, eleven public access consultantk, and security experts from eight foreign 
countries. The Review also sought the advice and support of Congress regarding this 
important 'deciSion. Before my order was issued; the Review briefed the House and Senate 
Leadership and the appropriate Committee Members who have oversight responsibility for 
the Secret Service.' I " 

Traffic and apI>earance are both concerns to us al well and the Administration is working on 
them both with the city and the Congress. Howfver, this measure maintains the same 
amount of pub]ic access to the White House, while reducing the serious security risk posed 

, I 

to the White House, the President and first Family, employees, and visitors by vehicles 
carrying explosives. ,I , ' , , I 
The order to close Pennsylvania Avenue to vehicular traffic was based on the authority and 
responsibility given-to the Secretary of the Trea~ury to protect the President under 18 U.S.C. 
Section 3056 and related statutes. Legal opinio~s discussing this authority were provided by 
Treasury's Geileral Counsel and by the Office of Legal Counsel at the Department of Justice. 
Justice's Offic1e of Legal Counsel stated in its opinion that "section 3056 grants the Secretary 
broad authority to take actions that are necessary and proper to protect the President. In 
light of the recommendations of the White House Security Review and the United States , 
Secret Service's unique expertise and special re~ponsibility in this matter, we agree with [the] 
conclusion that section 3056 authorizes the' actiqns contemplated by the Secretary." I have 
enclosed copie:s of the legal opinions for your reference. ' 

, I 

I know that you share my concern and commit~ent to ensuring the safety of the President 
and the thousands who visit and work either at br near the White House. If you would like 
any additional information, please feel free to cbntact me. , i 

I 

j Sincerely, 

I(I--:l ' 7 
I U:.~ "L, '> 'f ,-'I . Robert E. Rubin 

Enclosures 
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DEPARTMENT OF THE TREASURY 
I 

WASHINGTON, D.C. 

I 
SECRETARV OF THE TREASURY June 25; 1996 

The Honorabll~ Fred Thompson 
Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Fred: 
. . 

r understand that the Senate Committee on Governmental Affairs will hold a hearing on 
Pennsylvania Avenue on Wednesday, June 26, ~996. This is an extremely important issue, 
and I wanted to provide you with information regarding the decision to restrict vehicular 

• • I
access on PennsylvanIa Avenue. !. 

On May 19, 1995, I issued an order directing t~e United States Secret Service to prohibit 
vehicular trafflc on segments of Pennsylvania Avenue and South Executive A venue, and on 
State Place. The basis for that directive was th~ finding of the White House Security Review 
("Review") that "there is no alternative to prohibiting vehicular traffic on Pennsylvania 
A venue that would ensure the safety of the Pt:e~ident and the thousands of visitors who are at 
or near the White House daily from explosive devices carried by vehicles near its , 
boundaries. " ;

i 
! 

This decision was based on nonpartisan advice that was ground in prudent security and 
intelligence information that is indisputable, anq what was true then, is true today .. There 
were no practical alternatives, and the solution protects the President and public access. 

I 

The White House seCurity Review was the most comprehensive analysis of White House 
security ever conducted. The Review's recommendation to prohibit vehicular traffic from a 

I 

segment of Pennsylvania Avenue was fully endorsed by its six member independent . 
nonpartisan Advisory Committee, which includbct former Secretary of Transportation William 
Coleman and former Director of the FBI and the CIA, Judge William Webster. The 
Committee's conclusion regarding the threat poked from vehicles was based on extensive 
study and solid facts. Tragically, the Review's! conclusion was further validated by the 
Oklahoma City bombing. Indeed, the AdvisorS reached this recommendation, and I 
concurred with it, before the devastating tragedy in Oklahoma City occurred. I have 
enclosed additional information about the Review for your reference. 
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SUMMARY OF THEPROPOSED RESOLUTION 
I 

I 


The proposed resolution, which would be irpplemented through legislation an<.l a binding 
contractual protocol to be entered into by participating members of the tobacco industry, 
mandates a tel tal reformation and restructuring ofh~w tobacco products are manufactured, 
marketed and distributed in the United States: I ' 

i 
(I)by seeking to prevent underage access t?, and dramatically reduce underage use of, 

tobacco products; . i . 
. I, 

(2) by confirming the Food & Drug Administration's authority to regulate tobacco 
products linder the Food, Drug and Cosmetic Act, ~th certain provisions applicable to tobacco 
products; I 

i 
. I 

(3) by mandating changes in the corporate culture of tobacco companies; 
I 

(4) by se:tting national requirements limiting smoking in public places (with State and 
local governments remaining free to set more stringent requirements); 

(5) by requiring that the participating mem~ers of the tobacco industry pay hundreds of 
billions of dollars to fund medical research; public 'education; cessation programs; health-care 
costs incurred by federal, state and local governments; and federal and state enforcement of the 
restrictions imposed by the proposed resolution;. i . 

(6) by preserving the rights of individuals to sue the tobacco industry; 
I . . 

r 
(7) by ensuring that members of the tobacco industry who seek to avoid the strictures of 

the new regime will be held fully accountable for any injuries their products may cause; and 
I 

(8) by establishing a comprehensive regim~ of federal regulation and federal and state 
I 

enforcement to implement these requirements. ' 

The principal details follow. 

I 
1. Prevention of Underage U$e of Tobacco Products 

The proposed resolution strikes at the core problem of underage consumption of tobacco 
products. The Food & Drug Administration ("FD~") and other public health authorities have 
concluded that virtually all new consumers of tobacco products are under legal age. The 
proposed resolution attempts to cure what the FDA has tenned a "pediatric disease" by . 
drastically curtailing advertising and marketing pr~ctices that have been criticized as appealing to 
minors; by imposing strict controls restricting the ~ale of tobacco products to adult consumers 
only; and by requiring dramatic reductions in the l~vels of underage use, with the tobacco 

i 



industry to pay substantial economic surcharges if the required reductions are not met. In so 
doing, the proposed resolution incorporates all oftfte restrictions in the current FDA rule, and in 
many instances goes substantially beyond them. 

<,A. 	 Curtailment of Advertising 
I 

With the specific consent of the tob~cco companies participating in the proposed 
resolution, virtually all fOnDS of non-text tobacco advertising accessible by adolescents will be 

) 
banned. The proposed resolution would, among many other things: 

I 

1. 	 Prohibit use of human images and c3rtoon characters -- such as Joe Camel and the <, 

Marlboro Man -- in rut tobacco-proquct advertising. 
, 

2. 	 Ban rut outdoor tobacco-product adJertising, including advertising in enClosed 
stadia and advertising inside a retail iestablishment that is directed o~tside. ~ 

< 	 < < < <I 

3. 	 Except for advertising in adult-only :facilities or adult publications, limit tobacco- < 

product advertising to black text on ~ white background. < 

4 	 Ban sponsorships (including concerts and sporting events) in the name,logo or 
sdling message of a tobacco brand. i 

5. 	 Ban all non-tobacco merchandise (such as caps, jackets and bags) bearing the 
name, logo or selling message ofa tbbacco brand. 

! 	 < 

6. 	 Ban direct or indirect payments for tobacco product placement in movies, 
television programs and video game~. < 

.! 

< 7. 	 Prohibit direct and indirect paymentf to «glamorize" tobacco use in media 
appealing to minors, including live ~d recorded music performances. 

8. 	 Prohibit tobacco-product advertisin~on the Internet unless it is designed to be 
inaccessible in or from the United states. 

t 

B. 	 Access Restrictions 

The proposed resolution will also sh~IY restrict adolescents' access to tobacco 
products. Without preventing state and local goveriunents from imposing stricter measures, the 
proposed resolution would incorporate every accesS-restriction embodied in the current FDA 

I 
rule, and would add additional significant restrictions. The access restrictions include: 

I 
1. 	 Setting a minimum age of 18 to purchase tobacco products. 

/. I . 
2 I 

i 
I. 
! 



I 

2. 	 Establishing a requirement of face-toll face transactions for all sales of tobacco 
prod~~. 	 . I 


I 


3. 	 R<:quiring retailers to check photo id~ntification of anyone under 27. 
~ 	 r 

4. 	 Banning all sales of tobacco products! through vending machines. 
I 

5. Banning self-service displays oftobafco products except in adult';'only facilities. 

6. 	 Bcmning the distribution of tobacco p~oducts through the mail except for sales 
subject to proof ofage (with subsequ~nt FDA review to determine if minors are 

. obtaining tobacco products through ttie mail). 
'I 

7. Imposing retailer compliance obligati~ns to ensure that all displays, advt11ising, -
labeling, and other items conform with all applicable requirements. 

The,access restrictions would be coupled with an entirely new system of 
enforcement to ensure that these provisions are mearungful in practice. The proposed resolution " 
mandates minimum federal standards for a retaillicepsing program: any entity that sells directly 
to consumers -- whether a manufacturer, wholesaler,! importer, distributor or retailer - would 
need to obtain and maintain a license. Sellers would: be subjected to stiff penalties and • 
potentially to suspension or loss oftheir licenses ifti?-ey do not comply with the access 
restrictions. The federal government and state and local authorities would enforce these access 

" 	 I 
and licensing provisions through funding provided by annual tobacco indusUy payments .. 

The proposed resolution also contain) powerful economic incentives for the states 
to do their part to rcduce underage tobacco use and t6 enforce the access restrictions. States are 
required to achieve levels of compliance with the acsess restrictions within their borders of75% 
by the fifth year after enactment of the proposed reso,lution, 85% by the seventh year: and 90% by 
the tenth year and each year thereafter. States that fa;l to do so would lose a significant portion 
of the health-care program funds that would otherwise be allocated to them out of the payments 

I 

to be made by the tobacco industry (which are described below). Funds withheld from states on 
this basis would, in tum, be reallocated to those states that demonstrated superior "no sales to 
minors" enforcement records. I 

I 

. . 	 I·t. 	 "Look Back" -- Economic Surcharges on the Tobacco Industry if Underage 
Use is not Greatly Reduced I 

I 

I 


The proposed resolution would give the tobacco industry powerful economic 
incentives to further the goal ofdramatically reducing underage tobacco use by imposing 
surcharges on tile industry if required reductions are hot achieved. The proposed resolution's 
"look back" provision establishes steep required redJctions in the level of underage tobacco use 
from estimated levels over the past decade: for undetage cigarette use, 30% by year 5 after 

I 

3 I 
! 
i 



" 

I 
i 

I 
enaCtment of the proposed resolution, 50% by year 7 and 60% by year 10, with incidence 
remaining at such reduced levels thereafter; for unperage smokeless tobacco use, 25% by year 5, 
35% by year 7 and45% by year 10, likewise with incidence remaining at such reduced levels 
thereafter. (Thc:se required reductions amount to e:ven steeper declines from estimated current 
levels of underage cigarette use.) :

. i 
. For any year in which these required reductions are not met, the FDA must . . 
impose a mandatory surcharge on the participating1members of the industry in question (cigarette 
or smokeless tobacco) based upon an approximation of the present value of the profit the 

- companies would earn over the lives ofall underage consumers in excess of the required 
reduction (subj<:ct to a $2 billion annual cap for th~ cigarette industry (as adjusted for inflation) 
and a comparably derived cap for the smokeless tobacco industry). Tobacco product . 
manufacturers could receive a partial refimd ofthi~ surcharge (up to 75%) only after paying the 

. I . 

assessed amoun.t and only if they could thereafter Brave to the FDA that they had fully-complied 
with the resolution, had taken all reasonably availa,ble measures to reduce youth tobacco-usage 
and had not act<!d to undennine the achievement of the reduction goals. 

! 
2. Regulation of the Tobacco Industry I 

I 

I 
The proposed resolution mandates ne\V warning labels, requires the industry to 

disclose research on the health effects of its produc1ts and information about non-tobacco 
ingredients, makes industry-fimded cessation progtams available to persons who want to quit, 
and endows the FDA with extensive reg~latory poy..ers over the tobacco industry in this country. 

I 
I 

A. Warnings and Labeling 

'1 
The proposed resolution first requires a new set of rotating warnings to be placed . 

on packages of tobacco products. Their content -- ~uch as "WARNING: Smoking can kill you" 
I 

- follow requirements in other countries; such as Canada. Their. location is to be more prominent 
than previous warnings: 25% of the front of cigarette packs (at the top of the pack) and 25% of 
the principal display panel of smokeless tobacco pr,oducts. 

i 
I 

In addition, the proposed resolutioniwould expand the health warning concept as 
'applied to advertising. For example, without limitipg the FDA's nonnal ruleniaking authority, 

. the proposed resolution (1) would require that use 6fcurrently employed descriptions such as 
"low tar" and "light" be accompanied by a mandatory health disclaimer in advertIsements; and 
(2) prohibit the use of any health claims without reyiew by the FDA. The FDA would also have . 
the correspondillg power, but not the obligation,. to :modify advertising .restrictions with respect to 
tobacco products that it concludes present suffiCiently reduced health nsks. 

I 
I 
I 

8. Disclosure of Health Research and Information 
I 

I 
To ensure access by the FDA to fulhnformation about the health effects of 

i 



I 

I 
i 

tobacco products, the proposed resolution imposes aseries of comprehensive disclosure 
obligations on th,e tobacco industry. First, the ind~try is required to disclose to the FDA 
previously confidential intemallaboratory research relating to health, toxicity, addiction and 
drug dependence, and is under a continuing obligatibn to disclose to the FDA all such research 
generated in the future (with protection for propriet~ information and applicable privileges). 

. I 

Second, industry documents produced (or to be pro~uced) in the pending Attorney General 
actions and other litigations relating to smoking and health, addiction or nicotine dependency, 
"sa,fer" or "less hazardous" cigarettes and underage Itobacco use and marketing will be made . 
avrulable to the public in a national tobacco document depository. To the extent the industry 

- continues to assert that any such documents are cov~red by privileges or protections, the 
proposed resolution provides for a binding, fast-tradk procedure by which any interested person 
may challenge such assertion before a specially appbinted federal court. Finally, any subpoena 
authority that the FDA has with respect to manufacturers of other devices would also apply to 
tobacco manufacturers. I

I 

i , 
The proposed resolution also institutes new and greatly expanded disclosure 

obligations with respect to non-tobacco ingredients': The tobacco industry is required to disclose 
to the FDA the identity and amount of non~tobacco iingredients used in each brand. The industry 
is also required to disclose ingredient information to the public to the same degree that current 
federal law requires for food products (roughly, the!identity of ingredients ~- other than 
flavorings -- in descending order of quantity). ' 

C. Cessation Programs 

TIle proposed resolution provides Jding for people who want to quit using 
cigarettes or smokeless tobacco. The proposed resolution authorizes the FDA to accredit 
cessation prograrns and techniques that it determin~s to be effective. Those cessation programs 
and techniques are then to be made available to merrbers of the public,to be paid for by funds 
provided under the proposed resolution by the tobarco industry. 

I, 

D. Regulation of Tobacco Products I 

i 
Tine proposed resolution would impdse a regulatory regime to govern the 

manufacturing, content and development oftobaccq products in this country. This regime would 
include FDA approval of the ingredients used in tobacco products and the imposition of 
standards for reducing the level of certain constituents, including nicotine. 

! 

.Ei~, the proposed resolution subjec~s the tobacco industry to the "good 
manufacturing practice" standards comparable to ~ose applicable to other FDA·regulated 
industries, but tailored specifically to tobacco products. These standards include requirements 
regarding quality control systems, FDA inspection~ (including inspections offacilities and 
certain records), and record-keeping and reporting. iAt the same time, the proposed resolution 
makes clear that tobacco farmers face no greater regulatory burden than the producers of other 

I 
I 

5 I 
I 



raw products regulated by the federal government. 
I 

Second,the proposed resolution gre~tly expands federal regulatory aLLthority over 
the non-tobac:co ingredients used in tobacco produdts. In addition to requiring full disclosure of 
these ingredients to the FDA, the proposed resolution requires manufacturers to submit within 5 
years a safety assessment for ingredients currently ~ed, and to obtain the FDA's pre:approval for 
any new ingredients. The FDA would have authori,ty to disapprove an ingredient's safety. In 
connection with this process,manufacturers are required to have procedures for the selection, 
testing, purchasl~, storage, and use of ingredients; tq keep records regarding the foregoing; and'to 

- allow FDA a(;cess to such records, with protection 9f proprietary infonnation. 
I 

.Einill.ly. the proposed resolution gives the FDA substantial authority over product 
development by imposing a regulatory regime that iwould, among other things,' set standards for 
the reduction of certain constituents, including nicdtine, to encourage the development'Of 
"reduced-risk" tobacco products. . . I· . -

I, 
I 

3. Cbange:, in Corporate Culture I 

I 
1 

• I 

. The proposed resolution requires f'u.ndamental change in the way participating 
I. 

members of the tobacco industry do business in ord,er to ensure that they comply with the spirit, 
as well as the le}:ter, of the proposed resolution. i 

I 

Participating manufacturers are req~ired to create, and to update each year, plans 
to ensure compliance; to identify ways to reduce uriderage use of tobacco products; and to 
provide internal incentives for reducing underage uSe and for developing products with reduced 

• 1 
ris~ , 

i . 

Participating manufacturers must alJo implement compliance programs setting 
compliance standards and procedures for employees and agents that are reasonably capable of 

1 

reducing violations. These programs must assign to specific high-level personnel the overall 
responsibility fm overseeing compliance; forbid de'legation of substantial discretionary authority 
to individuals who have shown a propensity to disr~gard corporate policies; establish training or 
equivalent means of educating employees and ageqts; and institute appropriate disciplinary 
measures and steps to respond to violations and prevent similar ones from recurring .. 

I 
I : 

Participating manufacturers are.further required to take affirmative steps to 
. I 

inculcate the spirit of the new regime. They must promulgate corporate principles that express 
1 

and explainthe ,company's commitment to compliance, reduction of underage tobacco use, and 
development of "reduced-risk" tobacco products. They must work with retail organizations on 
compliance, including retailer compliance checks arid financial incentives for compliance. And 
they must disband industry associations that have qeeh criticized by public health aUIDorities, and 
may only form new ones subject to strict oversightloftheir ~ctjvities. 

6 
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I 

Companies would be subject to fine~ and penalties (including "Scarlet Letter" 
advertising) fix breaching any of these obligations. iTo assist with enforcement, companies must 
direct their employees to report known or alleged viblations to the company compliance officer, 
who is in tum required to provide reports to the FDA. Finally, "whistleblowers" in the tobacco 
industry will be provided with the maximum protection available under current federal statutes. 

. 	 i 
I 

4. 	 Nationwide Standards To Minimize Involuntary Exposure To Environmental 

Tobacco Smoke 


The proposed resolution mandates the first federal minimum standards governing 
. smoking in public places or at work (with states arid localities retaining power to impose stricter 
requirements). It: i . 

I 

• 	 Restricts indoor smoking in "public facilities" to ventilated areas with s) stems 
that exhaust the air directly to the outside. maintain the smoking area at "negative 
pressure" compared with adjoining a:reas and do not recirculate the air inside the 
public facility. : 

• 	 Ensures that no employee may be required to enter a designated smoking area . 
involuntarily while smoking is occuf,ring. . 

• 	 Exempts restaurants (other than fast food restaurants) and bars, private clubs, 
hotel guest rooms, casinos, bingo parlors. tobacco merchants and prisons. 

I 
, 

. The Occupational Safety and HealthiAdministration would have authority to 

enforce these restrictions. 


i5. 	 Paymenlts by the Tobacco Industry 

I 	 . 
The proposed resolution requires thdse companies to pay hundreds of billions of . 

dollars to fund fi~deral and state enforcement effo~; to provide funds to federal, state and local 
governments for health care needs and research; to provide payments that yield public benefits 
and thereby resolve punitive damages claims that otherwise might be asserted in litigation based 

• 	 I 

on past ~onduct; and to pay for the expenses related to the administration of the Act. 

A particular priority for these expen~itures is to fund a variety of public and . 
private, non-pro:fit efforts to discourage minors from begi~ng to use tobacco products and to 
assist current tobacco consumers in quitting. ThosJ programs include research, public education 
campaigns, individual cessation programs, and imp~ct grants to communities and individuals 

I 

affected by thl~ Act. 	 I 

I 
The participating companies are req~ired to make an aggregate $10 billion 


payment on the date of the proposed resolution's eriactment. Thereafter, they are to make 

I 	 I . 

I 
i 
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specified annual payments tied to volume of domestic sales; these payments will be increased (0 

reflect inflation and are to continue for as long as trye companies continue to sell tobacco 
products in this nation. (If the industry's specified annual payment is to be reduced in a given 
year as a result ofa decline in volume, but. the industry's profit for that year is larger than its 
1997 profits (as adjusted for inflation), the reduction in the annual payment due to the decline in 
volume would be offset to the extent of 25% of the :increase in profit.) At current levels of sales, 
the proposed resolution requires total payments of$368.5 billion over the first 25 years and 
$743.5 billion over the first 50 years (subject to crepits described below in connection with 
potential civil tort liability). These payments are s~parate from any surcharges required under the 

- "look back" provision discussed above. These payments would be the joint responsibility of the 
participating companies, would receive priority in ~y bankruptcy or reorganization proceeding, 
and would be th,e obligation only of a company's manufacturing entity selling domestically. All 
payments under the proposed resolution (including~any pursuant to the "look back" provision) 
are ordinary and necessary business expenses for t~e year of payment, and no part ther~of is ' 
either in settl/!ment of an actual or potential liabilitY for a fine or penalty (civil or crimina1) or the 
cost of a tangibl,e or intangible asset. i 

! 

1be payments would be allocated arl,ong the programs and entities referred to 

above. The proposed resolution contemplates that the companies would then paSs the annual 

payments through to consumers in order to promote the maximum reduction in uhderage use. 


. . . I 
I6. Preserv~'tion of Right to Sue I 
I 

I 
In addition to mandating the payments described above, the proposed resolution 

. preserves individuals' right to sue the tobacco indu~try. In return for the enormous public health 
benefits and monetary payments described above, tpe proposed resolution instead affords the 
participating companies with protection from civil liability in the following ways. 

I, 
Eirst, the proposed resolution settles; the present governmental and parens patri~ 

actions, and bars similar actions from being maintained in the future. It also settles the currently 
pending class ac.tions, to the extent they are not redUced to final judgment prior to enactment of 

I 

the Act. Addiction claims are likewise settled. . , 
i 

S,econd, the proposed resolution pre~erves access to the tort system by individuals. 
Existing legal doctrine regarding the type of tort claims that can be brought, as reflected in the 
Supreme Court's Cipollone decision, is also preseryed. Claims could not be maintained, 
however, on a c:iass or other aggregated basis, and ~ould be maintained only against tobacco 
manufacturing companies (and not their retailers, distributors or affiliated companies). In 
addition, claimants could seek punitive damages o~ly with respect to claims predicated upon 
conduct taking place after enactment of the propos~d resolution, since, as noted' above, part of the 
aggregate industry payments are in settlement of p~nitive damages claims. Finally, except with 

I 
respect to already pending actions, third-party payor (and similar) claims could be maintained 

only on a subrogated basis. 
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i 

I 
i 

Judgments and settlements arising f~om tort actions would b~ paid as follows: The 
proposed resolution sets an annual aggregate cap e~ual to 33% of the industry's annual payment 
(including any reductions for volume decline or increases for inflation). Any excess judgments 
or settlements above the cap in a year would roll o~er until the next year. Moreover, while 
judgments and settlements would run against the defendant, they would give rise to an 80-cent
on-the-dollar credit againstthe industry's annual payment. Finally. to ensure that the available 
funds are not allocated disproportionately. any indi~idual judgments in excess of$} million 
would be paid at the rate of $1 million per year unl~ss every other judgment and settlement could 
first be satisfi.ed within the annual aggregate cap. Itt all circumstances, however, the companies: 

- would remain fully responsible for costs ofdefense; . 

7. Enforceinent 

Finally, the proposed resolution pro~ides for a comprehensive scheme o( 
enforcement. Violations of the proposed resolution's requirements carry civil and criminal 

. penalties based upon the penalty provisions ofthe Food, Drug and Cosmetic Act and, where 
. : 

applicable, the provisions of the United States crimi:nal code. Special enhanced civil penalties 
attach to' violations of the obligations to disclose rdearch about health effects and information . 
about the toxicity of non-tobacco ingredients -- up t~ ten times the penalties applicable to simihir 
violations by phiumaceutical companies. I 

In addition, terms of the proposed re$olution would be embodied in state consent 
decrees, giving the states concurrent enforcement p6wers. State enforcement could not impose ... 
obligations or requirements beyond those imposed qy the proposed resolution (except where the· 
proposed resolution specifically does not preempt a4ditional state-law obligations) and would be 
limited to the penalties specified in the proposed resolution and by prohibition on duplicative 
penalties. i . 

The proposed resolution is subject tolthe approval of the Boards ofthe companies 
. iinvolved. 

I 
I 

I 
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I 
FOR SETTLEMENT DISCUSSION 
pURPOSES ONLY 6/20/97 3:00 p.m, 

PROPOSED RESOLUTION 

I 
PREAMBLE 

This legislation would mandat~ a total refonnation and restructuring 
of how tobacco products are manufactur~d, marketed and distributed in this 
coiJntry. The nation can thereby see re~1 and swift progress. in preventing 

, underage use of tobacco, addressing the a~verse health effects of tobacco use 
and changin!~ the corporate culture ofthe tob:acco industry. 

I 
I 

The Food and Drug Administration ("FDA") and other public ~ealth 
authorities view the use of tobacco products py our nation's children as a "pediatric 
disease" of epic and worSening proportion~ that results in new generation~ of 
tobacco-dep,ende.nt children and adults. Trere is also a consensus within the 
scientific and medical communities that tobacco products are inherently dangerous 
and .cause cancer, heart disease and other sbrious adverse health effects. 

The FDA and other health authiorities have concluded that virtually all 
new users of tobacco products are under legal age. President Clinton, the FDA, 
the Federal Trade 'Commission C'FTC"), state Attorneys General and public health 
authorities all . believe that tobacco adyertising. and marketing contribute 
significantly to the use of nicotine-containin'g tobacco products by adolescents. 
These officiitls have concluded that, becaus~ past efforts to restrict advertising and 
marketing have failed to curb adolescent tobacco use, sweeping new restrictions 
on the sale, promotion and distribution of suqh products are needed. 

, 	 I 

Until now, federal and state gbvernments have lacked many of the 
legal means and resources they need to ad~ress the societal problems caused by 

'. 	 the use of tobacco products. These offici~ls have been anned only with crude 
regulatory tools which they view as inadequate to achieve the public health 
objectives with which they are charged. I 

This legislation greatly strerlgthens both the federal and state 
governments' regulatory arsenal and furnikhes them with additional resources 
needed to address a public health probletn that affects millions of Americans, 
including most importantly underage tobacC:o use. Fu'rther, it is contemplated that 
certain of the obligations of the tobacco companies will be implemented by a 
binding, enforceable contractual protocol. i· 

-	 . I 
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. The legislation reaffirms .indi~iduals' right of access to the courts, to 
civil .trial by jury and to full compensatory damages. Resolution through the Act of 
potential punitive damages liability of the t6bacco industry for past conduct· is only 
made in the· context of the comprehensive ~ettlement proposed by the legislation. 
It is not intended to have precedential effect, nor does it express any position '. 

adverse to the imposition of punitive damages in general or as applied to any other 
specific industry, case, controversy or product and does not provide any authority 
whatsoever regarding the propriety of punitive damages. 

Among othe,r things, the new regime would: 
1 

. . 

Q Confinn FDA's authority to !regutate tobacco' products under the 
Food, Drug and Cosmetic Act, making FDA not only the preE!,minent 
regulatory agency with resPE!ct to the manufacture, marketing and 
distribution of tobacco products but also requiring the. tobacco 
industry to fund FDA's overSight out of on-going payments by the 
manufacturers pursuant to thJ new regime ("IndustrY PaymentsD 

I 	
). 

Q 	 Go beyond FDNs current rJgulations to ban all outdoor tobacco 
advertising and to eliminate dartoon characters and hUman figures, 

. such as Joe Camel and the Marlboro Man. two tobacco icons which 
the public health communitY has long assailed as advertiSing 
appealing to our nation's youtn. 

() Impose and provide fUnding! out of the Industry Payments for ~n 
aggressive federal' enforcetnent program, including a State
administered retail licensing ~ystem, to stop minors from obtaining 
tobacco products, while. in Ino way preventing the States from 
enacting additional measures. 

! 

o 	 Ensure that the FDA and the iStates have the regulatory flexibility to 
address issues of particular concern to public health officials, such 

I
as youth tobacco usage and tobacco dependence. 


I 

.1 

o Subject the tobacco industry I· to severe financial surcharges in the 
event underage tobacco use does not decline radically over the next 
decade. 

o Empower the federal gov~rnment to set national standards 
controlling the manufacturing of tobacco products and the 

. ingredients used in such prod~cts., I ' 
I 
I 

-2



o 	 . Provide new and flexible regulatory enforcement powers to ensure 
that the tobacco industry works to develop and introduce "less 
hazardous tobacco pr~ducts,":including. among other things, ·vesting 
FDA with the power to regulate the levels of nicotine in tobacco 
products. i

I 

o Require the manufacturers bf tobacco products to disclose all 
previously non-public intem~1 laboratory research and all new 
internal laboratory research generated in the future relating to the 
health effects or safety of their products. 

. . I 

I 
o Establish a minimum federa! standard with tough restrictions on 

smoking in public places with !enforcement funding from the Industry 
Payments. while preserving the authority of state and local 

I 	 . 

governments to enacfeven more severe standards. ~~ 
i' 	 . 

o 	 Authorize and fund from Industry Payments a $500 million annual, 
I 

national education-oriented counter-advertising and tobacco control 
campaign seeking· to discou~age the initiation of tobacco use by 
children and adolescents andl to encourage current tobacco product 

I 

users to quit use of the products. 	 . 
i 

o Authorize and fund from IndLlstry Payments the annual payment to 
all ·States of significant. on-going financial compensation to fund 
health benefits program exp~nditures and to establish· and fund a 
tobacco products liability judgments and settlement fund .. 

o Authorize and fund from Ind~stry Payments a·. nationwide program, 
. administered through State Qovernments and the private sector, of 

smoking cessation. 

The sale of tobacco produyts to adults would remain legal but 
subject to restrictive measures to ensure that they are not sold to underage 
purchasers., These measures respond dir~ctly to concerns voiced by federal and 
state public health officials, the public health community and the public at large that 
the tobaccl) industry should be subject tb the strictest scrutiny and regulatory 

. oversight. This statute imposes regulatoty controls, including civil and criminal 
penalties, equal to. and in many respectk exceeding, those imposed on other 
regulated irldustries. Further, it imposes or tobacco manufacturers the obligation 
to provide funding from Industry Payments for an array of public health initiatives. 

The sale, distribution, marketing. advertising and use of tobacco 
products are activities substantially affectiMg interstate commerce. Such/products 

! 
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I 
are sold. rllarketed, advertised and distributed in interstate commerce on a 
nationwide basis, and have a substantial effect on the nation's economy. The 

I . 

sale, distribution, marketing, aqvertising and use of such products are also 
activities substantially affecting interstate commerce by virtue of the health care 
and other C()sts that federal and State govJmmental authorities have attributed to 
usage of tobacco products. I 

Various civil actions are pending in state and federal courts arising 
from the us'e, marketing or sale of tobacco products. Among these actions are 
cases brought by some 40 state Attorneys ~eneral, cases brought by certain cities 
and countiels, the Commonwealth of Pue,rto Rico, and other third-party payor 
cases seeking to recover monies spent treating tobacco-related diseases and for 
the protectkm of minors and consumers. Also pending in courts· through('ut the 
United StatE~s are various priva~e putative qlass action lawsuits brought on' behalf 
of individuals claiming to 'be dependent upon and injured by tobacco products. 
Additionally, a multitude of individual suits; have been filed against the tobacco 
products m~lOufacturers and/or theirdistribytors. trade associations, law firms and 
consu Itants. I 

I 

I 


. All of these civil actions are pomplex. slow-moving, expensive and 
burdensomE~, not only for the litigants but also for the nation's state and federal 
judiciaries. Moreover, none of those litigations has to date resulted in the 

I 

collection of any monies to compensate smokers or third-party payors. Only 
national legislation offers the prospect of ia swift, fair, equitable and consistent 
result that would serve the public interest b~ (1) ensuring that a portion of the costs 
of treatment for diseases and adverse health effects linked to the use of tobacco 

. . . I 

products is borne by' the· manufacturers pf thesl? products, and (2) restricting 
nationwide the sale, distribution, marketing land advertising of tobacco products to 
persons of legal age. The unique position occupied by tobacco in the nation's 
history and economy, the magnitude of: actual and potential tobacco-related 
litigation, the need to . avoid the cost, expense, uncertainty and inconsistency 
associated with such protracted litigation, the need to limit the sale, distribution, 
marketing and advertising of tobacco products to persons of legal age, and the 
need to edulcate the public, especially YOUMg people, of the health effect~ of using 
tobacco pmducts all dictate that it would be in the public interest to enact this 
legislation to facilitate a resolution of the ma,tters described. 

I 
Public health authorities believe that the societal benefits of this 

legislation, in human and economic terms, !would be vast. In particular, FDA has 
found that reducing underage tobacco' use by 50% "WOUld prevent well over 
60.000 early deaths." FDA has estimatedithat the monetary value of its present 
regulations will be worth up to $43 billio~ per year in reduced medical costs, 
improved productivity and the benefit of avoiding the premature death of loved 

. .' I . 
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i 
I 

ones. Thi:; statute, which extends far tieyond anything FDA has previously 
proposed or attempted, can be expected to produce human and economic benefits 
many times greater than such existing regulkttions. '. " 

I . 
. I 

As part of this settlement, the tobacCo companies recognize the 
historic changes that will be occurring to th~ir business. They will fully comply with 
increased f~;,deral regulation, focus intense bfforts on dramatic reductions in youth 
. access ani:::t youth tobacco usage. recbgnize that the regulatory scheme 
encourages, the development of products v!iith reduced risk and acknowledge the 
predominarut public health positions associated with the use of tobacco products. 

I
[Source/precedent: FDA Rule1 

-5-:

I 



Contents 
I 

·page 
I 

Preamble............................................~ ................................................1 
. i 

Title I: Reformation of the Tobacco IndustrY ............................ 8 
i 

A. 	R:estrictions on Marketing and Advertising ...................... 8 
I 

B. 	 Vv'arnings, Labeling and Packaging ........................... 9 
I 

. 	 I 

C. Ftestrictions on Access to Tobacpo Products ...................11 

, 	 . . ~ 

D. Licensing of Retail Tobacco Product Sellers ..................~..12 
! 	 • 
I 

E. Hegulation of Tobacco Product Development and Manufacturing .. 13. 

. I'F. !\Ion-tobacco Ingredients ..... '1' ••••• - ••••••••••••••••••••• 19 

G. 	Compliance and Corporate CUltLre ... _..................... 21 
I 

H. Effective Dates ...... . . . . . . i . . . . . . . -. . . . . . . . . . . . . . . . . ... 23 
i 

Title II: "Lelok Back" Provisions/State Enf9rcement Incentives .............24 
I 

Title-III: PEmalties and Enforcement; Consent Decrees; Non-Participating 
. 26( " ..ompanles• ................ I:......... _................. '.. 


I 
I 
I 

A. Penalties and Enforcement ................................,26 


B. Consent Decrees. . . . . . . . . .. . ...... _....................27 


C. Non-participating Companies ..! ...... _ . _ ...... _ .............28 

I 

Title IV: Nationwide Standards to Minimi~e Involuntary Exposure to 
Environmental Tobacco Smoke

l
....... _.....................30 

Title V: Sc:ope and Effect. . . . . . . . . . .. . ............................32 


A. Scope of FDA Authority. ___ . _.. __ .. _. __ ........... _. _..... 32 


_____ .. , ...... ___ . _ .. ____ . _..32B. State Authority ... _ . _. ___ .. 

Title VI: Programs/Funding .. _.. 	- - . - - . _. _.. , - _.. __ .. ' _.... _.. _....34 



A. Up Front Commitment ........' ............................ 34 


B. Base Annual Payments .......: ........................ , ... 34 

, I 

C. Applicability ...........' .....•............................ 35 


D. Tax Treatment ............. !............................ 35 

, I 

I 
. - j . 

Title VII: 	 Public Health Funds From Tobacco Settlement As Recommended by 
The Attorneys General For Consideration by the President and the ' 
(;ong ress . . . . . . . . . . . . . . . .. . ..... '. . .............. ~ ...... 36 

Title VIII: Civil Liability. . . .. . . . . . . . . .. . ...................... ; ....39 
.. 
A. General ...............•...1. ~ .......... : ... , ......... ,,'39 


I 
, 	 I 

B. Provisions as to Civil Liability fo~ Past Conduct .................39 

I 

, I 

C. Provisions as to Civil Liability fo~ Future Conduct ....... , ...... .' 41 

, 

Title IX: B(»ard Approval." . . . . . . . . . .. I •••• .' •.•••••••••••••••••••• : 42 

Appendices: 

Appendix I:, Warnings in Advertisements I 

i 
Appendix It Retail Tobacco Product Seller Penalties 

! 
Appendixl!l: Application to Indian Tribes; 

, 	 I 

i
Appendix IV: Industry Associations i' 

IAppendix V: "LQok Back" 
I 

Appendix VI: State Enforcement lncentives 
, 	 I ' 

I 

Appendix VII: Restrictions on Point of Sale Advertising 

Appendix \fill: Public Disclosure of Past ~nd Future Tobacco Industry 
Documents and Health Research i ' 



I 
TITLE I: R(~formation Of The Tobacco Industry 

, 	 I 

Title I of the legislation would incorpo~te' and expand upon FDA's.' recerit 
regulation ()f nicotine-containing tobacco products. The following rules would 
apply to all tobacco. products sold in thel U.S. (including all its territories and 
possessions. as well as duty-free shops Yiithin U.S. borders). The new regime 
would be aillowed to operate as described below for five years. FDA would have 
authority to make revisions even wit~in this period. under extraordinary 
circumstances. Thereafter, the FDA would be authorized to review and revise the 
rules under applicable Agency procedures. I 

A. 	 Restrictions on Marketing a~d Advertising 
. ... 

The adve'rti~;ing and marketing of tobacco products would be drastically curtailed, . 
including in ways that exceed the FDA rulel as originally promulgated and in ways 
that have previously been challenged on First Amendment grounds. As in the 
FDA rule, the new regime would: I 

o 	 Prohibit the use of non-tobatco brand names as brand names of 
tobacco products except. for i tobacco products in existence as of 
Janu(:lry 1, 1995 (897.16(a»1 I 

o 	 Restrict tobacco' product to FDA specified mediaa~vertising
(897.30(a)(1)-(2) I '. 	 . 

o 	 Restrict pennissible tobacco' product advertising to black text on a 
white background except for ~dvertising in adult-only facilities and in 
adult publications (897.32(a}-(b» 

, 	 I 

o Require cigarette and smokel~ss tobacco product advertisements to 
carry 	 the FDA-mandated, s~tement of intended use C'Nicotine' 
DeliveryDevice") (897.32(c») , 

i 
o Ban all non-:tobacco merchandise, including caps, jackets or bags 

bearing the name, logo or selling message of a tobacco brand " 
, (897.34{a» I . 

o Ban offers of non-tobacco items or gifts based on proof of purchase 
.' i 

of tobacco products (897.34(b» 

The citations in this and in the next section are to Part 897 of the FDA's 
i 

tobacco regulations, 61 Fed. Reg. 44396 (IUgust 28, 1996). 

I 
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I. 
i· 

Q 	 Ban sponsorships. including concerts and sporting events. in the 
name. logo or selling messa~e of a tobacco brand (897.34(c» 

Further, building On and going beyond the FDA rule, the new regime would: 
! 

o 	 Ban the use of human images and cartoon characters - thereby 
eliminating Joe Camel and, the Marlboro Man - in a/l tobacco 
advertising and on tobacco p'roduct packages

I 
o 	 Ban all outdoor tobacco prdduct advertising, including in enclosed· 

stadia as well as brand ad~ertising directed outside from a retail 
establishment (modifies 897.30(a)(1) and extends 897.30(b}) 

Q 	 Prohibit tobacco product adv'ertising on the Internet unless designed 
to be inaccessible in or from ~he United States 

o Establish nationwide restrictions in non adult-only facilities on pOint of 
sale advertising with a view toward minimizing the impact of such 

1advertising on minors. Th~se provisions. which are detailed in 
. Appendix VII, restrict point pf sale advertising that was otherwise 
pennitted in retail establishments by the. FDA rule. 

i 
() Ban direct and indirect paYli1ents for tobacco product placement in 

. movies, television programs and video games . 
i 

o. Prohibit direct and .indirect payments to "glamorize" tobacco use in 
media appealing to mi~ors. including recorded and live 
perfonnances of music . 

() Without limiting the FDA's normal rulemaking authority in this area, 
require that the use, in both existing and future brand styles, of 
words currently employed as product descriptors (e.g., "light" or "low 
tar") be accompanied by a rhandatory disclaimer in advertisements 
(e.g., "Brand X not shown to be less hazardous than other 
cigarettes"); exemplars of all new advertising and tobacco products 
labeling shall be submitt~d to FDA concurrently with their 

. introduction into the marketplace for FDA's on-going review. 

ISource/precedent: FDA Rule; 21 C.F.R. 1,01.70] 
I 

r I 

.B. Warnings, Labeling and Pa~kaging
, 

I 

The federally-mandated warning labels on cigarettes were last changed in 1984. 
Since then a number of countries, . including Canada and members of the 

i 
-g~. 

I 
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I 
.. I

I 
. 	 I . 

European Union, have imposed new wam'ing labels. Further. the Federal Trade 
Commissiorl'~ methodology to measure th~ ''tar'' and nicotine yields of cigarettes 
has been criticized as producing misleadingl information. . ' 

i 	 . 
1. 	 The legislation, through amendments to the Federal· Cigarette 

Labeling and Advertising' Act and the Comprehensive Smokeless 
Tobacco Health Education I Act, would mandate new rotating 
warnings, to be introduced concurrently into the distribution chain on 
all tobacco productpackag¢S and cartons, and to be rotated 
quarterly in all advertisement$. For cigarettes, the warnings would 
be: 

,, 
o 	 . 'WARNING:' Cigarettes are addictive" 

I . 
i . 

o 'WARNING: Tobacco smoke:can harm your children" 
I 

o 'WARNING: Cigarettes cause fatal lung disease" 
, i ' 

o 	 'WARNING: Cigarettes cause cancer" 
I 

o 'WARNING: Cigarettes cause strokes and heart disease" 
i, 

o 'WARNING: Smoking during !pregnancy can harm your baby'" 
i I 

o 'WARNING: Smoking can kil' you" 
,j 

o 'WARNING: 
smokers" 

Tobacco smoke 
I 
i 

causes fatal lung disease in non

o 	 'WARNING: Quitting smoking now greatly reduces serious risks to 
your health" 

I 

i 
For srnokeless tobacco products, the warnings would be: 

i 
o 	 'WARNING: This product cal) cause mouth cancer" 

I 

o 'WARNING: This product ca~ cause gum disease and tooth loss" I 	 . 
I . 

o 'WARNING: This product is not a safe alternative to cigarettes" 
j 

o 	 'WARNING: Smokeless tobacco is addictive" 

For cigarettes. the warnings would occupy 125% of the front panel of the package 
(including packs and cartons) and would ap'pear on the upper portion thereof. The 
legislation would contain a grandfather pr9vision for existing brands with flip-top 

; 

I 
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boxe,s comprising less than 25% of the front panel. For smokeless tobacco 
products, the warnings would appear on the principal display panel (e.g.,..a band 
around the can for moist smokeless tobacCo products} and would occupy 25% of 
the display panel. The warnings would be printed in line with current Canadian 
standa~ds (<<3.g .• 17 point type with appropriate adjustments depending on length of 
required te~:t) and in an alternating black ori white and white on black format. The 
size and pli:lcement of warnings in advertisements would follow the requirements 
set forth in the existing United Kingdom standards. As described in Appendix I. 
the warning text and, where relevant, "tar" ~nd niCotine (or other constituent) yield 
information would occupy 20% of press advertisements. . 	 , 

Cigarette and smokeless tobacco product packages would also carry the FDA 
mandated ~.tatement of intended use ("NiCotine Delivery Device") on the side of 
pack. 

I 
2. 	 The FDA would be requireq to promulgate a rule governing the 

testing, reporting and disclos~re of tobacco smoke constituents that 
the Agency determines the Rublic should be informed of to protect 
public health, including, but riot limited to "tar,1I nicotine and carbon 
monoxide. This' authority wf:,uld be transferred from the FTC and 
would include the authority to require label and advertising 
disclosures relating to Itta~' and nicotine, as well as disclosures by 
other means relating to other Fonstituents. . 

! 
[Source/pr€~cedent: Canadian warning regulations; FDA Rule; FDCA, 21 U.S.C. 
Sec. 360h, with conforming amendment in light of FCLAA] 

I 
C. 	 Restrictions on Access to liobacco Products, . 

Preventing youth access to tobacco produtts is a major objective of this legislation 
and the FDA Rule. Without preventing stat,e and local governments from imposing 
stricter measures, the legislation would incorporate every access restriction of the 
FDARule,and more. As in the FDA Rule. ~he legislation would: 

I 

o 	 Set a minimum age of 18 to purchase tobacco products (897.14(a» 
I 

o 	 Require retailers to check photo identification of anyone under 27 
I . 	 . 

(897.14(b)(1}-(2» I 	 \ . 

I 
o Establish the basic requirement of face-to-face transactions' for all 

sales of tobacco products (897 .14( c» 

o Ban the sale of tobacco prodLcts from opened packages (897. 14(d» 
. 	 I 

I 
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I . ,., 
! 

o Establish a minimum package size of 20 cigarettes (897. 16(b» 
! 

o 	 Impose retailer compliance olMigations to ensure that all self,.ssrvice 
I 

displays, advertising, labeling and other items confonn witith all 
applicable requirements (897.14(e» 

. i 
o Ban the sampling of tobacco products (897.16(d») 

o 	 Ban the distribution of tobacqo products through the mail, incbtuding 
redemption of coupons. except for sales subject to proof of age, with 
a review after 2 years by FDA to determine if minors are obtaining 
tobacco products through the mail (goes beyond 897.16(c)(2)(i») 

! ' 

Building on and going beyond the FDA RuIJ, the legislation would: 

o Ban al\ sales of tobacco products through vending machines ({goes 
beyond 897.16(c)(2)(ii») : 

o Ban self-service displays of ~obacco products except in adlililt-only 
facilities. In all other retail outlets, tobacco products must be !BJaced 
out of reach of consumers (i'.e.. behind the counter or under:- lock': 
and-key) or, if on the counter,! not visible or accessible to conswmers 
{goes beyond (897.16{c)(2)(ii)} 

• 	 I ,. 

[Source/precedent: FDA Rule1 , 
'i 

D. 	 Licensing of Retail Tobacco Product Sellers 

. I . 


The legislation would mandate minimum federal standards for a retail licensing 
program thelt the federal government and state and local authorities would emforce 

I 

through funding provided by the Industry Payments. Any, entity that sells dire!!ctty to 
consumers - whether a manufacturer, wholesaler. importer, distributor or relailer 
would require a license. !. . 

. , 

Elements of the licensing program would include: 
i 

o 	 Mandating compliance with the Act as a condition to obtain anm hold 
a license I 

o Penalties for violations (See J}Ppendix II) 
I 

Suspension or revocation of licenses (on a site-by-site ba5.t"$) for 
certain violations (see Appendix II) . 

I 

I 

I 
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o 	 A requirement that distribution of tobacco products for- resale to 
consumers be made only to litensed entities 

i 
• 	 0 Licensing fees to cover the! administrative costs of issuing state 

licenses (all other costs cover~d as noted above) , 

o 	 Comparable federal. licensing: programs (with federal enforcement) 
for military f~cilities. U.S. government installations abroad, and other 
U.S. territories and possessions not otherwise under the jurisdiction 
of the States (including duty-free shops within U.S. borders) 

I 
I 

o 	 Comparable licensing progra~s to govern tobacco product sales on 
Indian lands (see Appendix III) 	 .. 

, 

[Sourcelprel:5dent: Various state laws governing sales of tobacco products and , 	 . 
alcoholic beverages] 	 . .. 

. , 

E. 	 Regulation of Tobacco Product Development and 

Manufacturing. . 


, 

This legislation. for the first time, would im~ose a regulatory regime to govemthe 
-developmetlt and manufacturing of cigarettes and smokeless tobacco products. " 
including FDA approval of the ingredients u~ed in such products and imposition of 
standard::; for reducing the level of certain constituents, including nicotine.· i . 	 . 
Elements of the regulatory regime would inClude: 

. I 
1. . Tobacco products shall have the same definition as contained in the 

FDA Rule .. Jurisdiction shall ~Iso cover Roll Your Own, Little Cigars. 
Fine Cut. etc. 

2. 	 Tobacco will continue to be Categorized as a "drug" and a "device" 
under the Food, Drug and qosmetic Act ("FDCA"). The Agency's 
authority to regulate the prod~cts as "restricted medical devices" will 

. be explicitly recognized and tobacco products will be classified as a 
new subcategory of a Class II device pursuant to 21 U.S.C. section 
360c. FDCA shall apply to these products as provided by the Act 
and the amendments to FDClj\contained herein. 

3. 	 The Class II classification ~hall permit FDA to require product 
modification of tobacco prod~cts, including the regulation of nicotine 
content, and shall provide tha't the sale of tobacco. products to adults 
in the form that conforms to Performance Standards established for 

. tobacco products pursuant to Section 514 ("Section 514") of the 

I 



" 

FDCA (21 U.S.C. Section 360d) shall be permitted notwithstanding 
21 U.S.C. Sections 360f, 3520) and 360h(e) , .. 

4. 	 Reduced Risks Products 

Products selld that an objective, reasonable :consumer would believe pose less of a 
health risk: 	 ! 

I 
0' 	 Tobacco product manufacturers will be barred from making claims 

that could reasonably be int~rpreted to state or imply a reduced 
health risk unless the manufacturer demonstrates to FDA that the 
product scientifically does i~ fact ·significantly reduce the risk to 
health" from ordinary tobacco! products. Currently employed product 
descriptors such as "light" Iand "low tar' will. be regulateq as 
described in I(A) above. i " 

o FDA would have to approve ,all health claims (direct or implied), as 
well as the content' and 'placement of any such claims in 
advertisements, to prevent the public from being misled and to 
prevent the advertisement froin being used to expand,or prevent the 

I 	 ' 

contraction of, the marketpla~. 	 , 

o For "less hazardous tOba~ products", FDA will be authorized to 
permit scientifically-based specffichealth claims and to permit 
exceptions to the advertising 'restrictions that apply to other'products 
if FDA determines that suc~ advertising would reduce harm and 
promote the public health. Toe FDA will promulgate a rule to govern 
how these determinations willi be made. ' , ,

I 
i 

o 	 The manufacturers will be required to notify FDA of any technology 
that they develop or acquire and that reduces the risk from tobacco 
products and, for a commer~ally reasonable fee, to cross license all 
such technology, but only to: those companies also covered by the 
same obligations. Procedural protections will be built in to resolve 
license fee disputes, if the private parties cannot agree among 
themselves first. If the technology reported to the FDA is in the early 
development stages, the ma~ufacturer will be provided confidentiality' 
protection during the development process. 

I 
I 

o The Agency shall also have t~e authority to mandate the introduction 
of "less hazardous tobacCo products" that are technologically 
feasible. after a formalrulei making subject to the Administrative 
Procedures Act ("APA"), with: the right of judicial review. In doing so,

" 'I ' 

I 

I
'. I
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. I 
the Agency shall have the au~hority to mandate that a manufacturer 
subject to this Act who lowns such technology (at' ,such 
manufacturers election) eith!?r introduce such products, or, at a 
commercially reasonable market rate, license such technology to a 
manufacturer who agrees to: bring the technology to market in a 
reasonable time frame. In I' the event that no manufacturer or 
licensee introduces such "Iessihazardous tobacco products," within a 
reasonable time frame set by FDA, then the U.S. Public Health 
Service may' produce eith:er' itself, or through a licensing 
arrangement, any such produqt. 

I 
o The goal of any rule mandating the introduction into the marketplace 

.of "Ie~s hazardous tobacco pr9ducts" for which the technologYl.exists 
is to guarantee that a mechanism exists to ensure that products I . ._ 

which appear to hold out the hope of reducing risk are actually tested 
and made available in the marketplace and not held back. 

i 
5. Performance Standards . i 

i 

I 

To further the public health, to promote the production of "reduced risk" tobacco 
products, and to minimize the harm to cons~mers of.tobacco products by insuring 
that the best available, feasible safety techrlology becomes the industry standard, 
FDA will have the authority to promulgate! Performance Standards pursuant to 
Section 514 that require the modification of:tobacco products to reduce the harm 
caused by those products (including t~e components that produce drug" 
dependence), provided that .the standard stlall not require the prohibition on the 
sale to adults of traditional tobacco product~ in the basic form as described in the 
August 28. 1996 FDA Rule at 61 Fed. Reg.' at 44616 (to be codified at 21 C.F.R. 
Section 897.3). SpeCifically: I 

A. . For a period of no fewer than twelve years following the 
eff!?ctive date of the Act, the! product Performance Standards will 
be governed by thefol/owing:: The Agency shall be permitted to 
adopt performance' standarqs that require the modification of 
existing tobacco products, including the gradual reduction, but not 

I 

the elimination, of nicotine yields, and the possible elimination of 
other constituents . or other fuarmful components of the tobacco 
product, based upon a finding that the modification: (a) will result 
in a significant reduction of the health risks associated with such 
products to consumers thereof, (b) is technologically feasible, and 
(c) will not result in the creation of a significant demand for 
contraband or other tobacco products that do not meet the product 
safety standard. In determining the risk of the demand for a market 

I 
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in contraband products," the FDA shall take into account the 
number of dependent tobaccd product users and the availability, or 
lack thereof, ofaltemative prbducts then on the market arid'5uch 

I 

other factors as the Agency m:ay deem relevant. 
i 

The authority to require such product modification can be 
exercised upon a showing of I'substantial evidence,lI based upon 
an administrative record developed through a formal rule making 
subject to the Administrativ~ Procedures Act, with the right of 
judicial review, and any such modification shall be subject to the 
current procedures of the Regulatory Reform Act of 1996 to provide 
time and a process for Congress to intervene should it so choose. 
In the event a party subsequently files a petition seeking an 
administrative review of wIJether" a modification has, in Jact, 
resulted in the creation of a ~ignificant demand for contraband or 
other tobacco products that do not meet the safety standard and 

I " 

FDA denies the petition, the petitioner shall have the right to seek 
judiCial review of the denial of: the petition. 

" 	 I 

Additionally: ! 
I 

o Within one year of the effective date of this Act, the FDA 
shall establish a Scientific Advisory Committee to examine 
and determine the effects of the alteration of nicotine yield 

"levels and to examine and determine whether there is a 
threshold level below ,which nicotine yields do not produce 
drug dependence and, if so, to determine that level, and also 
review any other safety, dependence or health issue so 
designated by FDA. I 

I 

" 
" 

I 
I 

o 	 Separate from and without detracting from the Agency's 
authority l:Inder the: requirements of the Section 514 
Performance Standard noted above, effective thre'e years 
from the date of enac,ment of this Act. no cigarette shall be 
sold in the United States which exceeds a 12 mg "tar" yield, 
using the testing m~thodology now being used by the 
Federal Trade Commission. " 

i, 
B. After the initial twelve year period, the Agency will be 
permitted to set product safety standards that go beyond the 

" 	 I

standards it is authorized ~o set pursuant to the above noted 
provisions and, if it does :so, any. such product Performance 
Standards shall be governed by the following: The Agency will be 

I 

I 
I 

I 
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pennitted to require the altetation of tobacco products then being 
marketed. including the elimi,nation of nicotine and the elimination 
of other constituents or otheq demonstrated hannful components ,of 
the tobacco product,1 based upon a finding that: (a) the safety 
standard will result in a significant overall reduction of the health 
risks to tobacco consumers! as a group,2 (b) the modification is 
technologically feasible, and: (c) the modification will not result in 
the creation of a significa~t demand for contraband or other 
'tobacco products that do lnot meet the safety standard. In 
detennining the overall health benefit of a change, the Agency shall 
consider the number of depehdent tobacco users then in existence, 
the availability and demonstrated market acceptance of alternate 
products then on the mark~t, and the effectiveness of smoking 
cessation techniques and devices then' on the market and ~such 
other factors as the Agency may deem relevant. 

Given the significance of luch an action, the Agency will be 
permitted to require the elimination of nicotine or take such other 
action that would have an ~ffect comparable, to the elimination of 
nicotine based upon a "preponderance of the evidence" pursuant 
to, at a manufacturer's election, a Part 12 hearing. or notice and 
comment rule making, with I a right of judicial review. Any such 
action shall be phased in, and no such phase-in shall begin in less 
than two years, to permit ;time for a meaningful Congressional 
review pursuant to the carrent procedures of the Regulatory 
Refonn Act of 1996. In t~e event a party subsequently files a 
petition seeking an administrative review of whether a modification 
has, in fact, resulted in the creation of a significant demand for I' 
contraband or other tobacc9 products that do not meet the safety 
standard and the FDA deni~s the petition, the petitioner shall have 
the right to seek judicial review of the denial of the petition. 

! 
I 

1 The elimination of nicotine or' other harmful constituent shall not be 
deemed to violate the prohibition on the isale of traditional tobacco products to 
adults, eVE!n jf it results in a reduction of Ithe number of the consumers who use 
the tobacco products then remaining on the market. 

2 This includes the reduction in harm which will result from decreased drug 
dependence from the reduction and/or elimination of nicotine from (a) those who 
continue to use tobacco products, but leks often. and (b) those who stop using 
tobacco products. 



I 

I , 
I 
1 

In any judicial review, the deference accorded to the Agency's 
findings shall depend upon the extent to which the matter at issue 
is then within the Agency's field of expertise. . 

6. 	 Manufacturing Oversight 

The legislation would subject tobacc6 product manufacturers to good. 
manufactur:ing practice standards ("GMPs") comparable to those applicable to 
medical dE!vice manufacturers, food companies and other FDA regulated 
industries, but tailored specifically to tobacCo products. In this regard there would 
be: 

i
I 

II 	 . 
o 	 Implementation of a quali1;y control system (e.g., to prevent 

contamination) j. 

I 
o 	 Inspection of tobacco produCt materials (e.g., to ensure compliance 

with quality standards) 
. 	 . :I 

O' Requirements for proper han91ing of finished product 
I 

o Tolerances for pesticide chetnical residues in or on commodities in 
I· 	 . 

the possession of the man'ufacturer; existing EPA authority and 
oversight is retained I 

o 	 Inspection authority comparable to FDA's authority over other FDA 
regulated products, including (the ability to enter manufacturing plants 
and demand certain records i 

! 

o 	 Record keeping and reportin~ requirements
I . 

Tobacco fclrmers will face no greater regulatory burden than the producers of other 
raw produc:ts regulated by the federal government. 

i 

. [Source/pn~cedent: FDA Rule; FDCA. 21 ~.S.C. Sections 346a; 360] 

7. 	 Access to Company Information 

o The Act would ensure that previously non-public or confidential 
documents from the files of the tobacco industry - including internal 
health research documents +- are disclosed to FDA, private litigants 
and the public. The details of the arrangement are set forth in 
Appendix VIII.! . 



, 
I 

o Any subpoena authority FDA has with respect to manufacturers of 
medical devices generally would also apply to tobacco' product 

I 	 . 

manufacturers. 

F. 	 Non-tobacco Ingredients 
i , 


Currently, cit the federal level, tobacco mahufacturers are required only to submit 

aggregated ingredient information (not py brand or company) to HHS for 

monitoring ,and review. Nor do tobacco products manufacturers currently disclose 

to consume!rs ingredients information for each of the tobacco products they sell. 


! 

The legisla1tion would supersede the currerit often.:..criticized federal ingredient law 
and confiml FDA's authority to evaluate all :additives in tobacco products. No non- . 
tobacco in~lredient could be used in man~facturing tobacco products unles.!) the· 
manufacturer can demonstrate that sucH ingredient is not harmful under the 
intended c:onditions of use. Further,! the legislation would require' the 
manufacturers to disclose to FDA the ingrepients and the amounts thereof in each 

.. 	 brand. In addition, it would require Imanufacturers to disclose ingredient 
information to the public under regulations :comparable.to what current federal law 
requires for food products, reflecting the intrnded conditions of use. 

Under this proposed legislation: I 
i 
I 

o Manufacturers would be required to provide FDA on a confidential 
basis a list of all ingredients. $ubstances and compounds (other than 
tobacco, water or reconstituted tobacco sheet made wholly from 
tobacco) which are added by!the manufacturer to the tobacco, paper 
or filter of the tobacco product by brand and by quantity in each 
brand. For each such item. the manufacturer would identify whether 
or not it believes that the item would be exempt from public 

l
disclosure under the legislatiqn. . 	 . 

o 	 Manufacturers would be reduired to submit, within 5 years of the 
enactment of the Act, for e'ach ingredient currently added to the 
tobacco product. a safety as1sessment. based on the best available 

I 

evidence. that there is a reasonable certainty in the minds of 
. competent scientists that the!ingredient (up to a specified amount) is 
not harmful under the intended conditions of use. FDA shall 
promulgate applicable regula~ions within 12 months. 

I 

Within a statutory i
I 

time 
. 

period FDA must review 
assessment(s) in accordance with .the applicable standard; 
within 90 days, FDA shall approve or disapprove an 
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ingredient's safety, and if FDA takes no action, the ingredient 
is deemed approve~. FDA may also challenge any 
manufacturers assertion that an ingredient would be exempt 
from disclosure to consumers under applicable regulations 
comparable to what current federal law requires for food 

I 
produ~.: 	 . 

1 

New ingredients or use of current ingredients beyond the 
specified maximum ~mount are subject to a comparable 
process prior to use. : 

. I 

FDA would be required to protect as strictly confidential 
ingredient informatio~ not otherwise subject to ,.public 
disclosure. If not subj~ct to such disclosure, this informCltion 
will be treated as tra~e secrets under federal law, ex~mpt 
from FOIA requests and protected by procedures which shall 
include the designation of an agent who will store it in a 
tocked cabinet, maint~in a record of any person who has 
access to the information and require a written confidentiality 
commitment from any such person . 

. l 

o 	 Manufacturers would be required to disclose to the public ingredients 
information pursuant to reg:ulations comparable to what current 
federal law requires for food products. During an initial 5 year 
period, each ingredient that ,.yould be exempt from disclosure under 
the food regime would be presumed not to be subject to disclosure 
unless FDA disproves its safety. However, manufacturers would be 

I 

required to disclose all ingredients which they have been compelled 
to publicly disclose with respect to a particular brand in order to 
comply with a statute or regulation (e.g., MA Ch 94 §3078). 

I 

o Manufacturers would be required· to have procedures for the 
selection, testing, purchase, ~torage and use of ingredients. The Act 
would: I 

Provide for record keeping regarding ingredients 
I 

Allow FDA access to such records, with protection of 
proprietary informationi , 

[Source/precedent: MA Chapter 94, §3078; 21 C.F.R. §§101.4, 101.105, and 
101.170; 18 U.S.C. §1905; 5 U.S.C. §552(b)(4); MA proposed reg. 105 C.M.R. 
§660.200(G)] 	 . I . 

I 
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I 
G. 	 Compliance and Corporate Culture. 

. I 
. A key element in achieving the Acfs goals ~i11 be forcing a fundamental ch.ange in 
the way the! tobacco industry does business. Accordingly, the Act will provide for 
means to ensure that the industry will not ohly comply with the letter of the law but 
will also haiile powerful incentives to prever\t underage usage of tobacco products 
and to striVE~ to develop and market Jess ha~ardous tobacco products. 

First, manu:facturers would be required to deate plans, with an annual review and 
update, to: . . 

. . i . 
o 	 Ensure compliance with all ap'plicable laws and regulations 

o 	 Identify ways to achieve the goals of reduced youth access ;'to and 
incidence of underage consumption of tobacco products and provide 
internal incentives for doing so . 

I 

o Provide internal incentives to develop products with reduced risk 

Second, with a special emphasis on laws Jnd regulations that make it unlawful to 
sell tobaCCCI products to underage persons,and other laws directed at the issue of 
underage t()bacco use, the manufacturers imust implement compliance programs 
that include, at a minimum; the following elements: 

I 
o 	 Compliance standards and procedures to be followed by employees 

and agents that are reasonably capable of reducing the prospect of 
I 

violations 	 I 
, 

o Assignment to spe~ific individual(s) within high-level personnel of the 
organization of overall respo~sibility to oversee compliance with the 
relevant standards and procedures, especially in regard to 
preventing underage tobaccoluse 

I 	 , 

o Use of due care not to dereg~te substantial discretionary authority to 
individuals who the organiz~tion knows, or should have known 
through the exercise of due qiligence. had a propensity to disregard 
corporate policy i 

I 
I 
I 

o 	 Steps to communicate relevant standards and procedures to all 
employees and other agents! (including lobbyists). e~g., by requiring 
participation in training programs or _ by disseminating publications 
that explain in a practical manner what is required 

I . 
I 

o . Internal audits. hotlines and o'ther measures to promote compliance , 
I 
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o 	 Appropriate disciplinary mechanisms and measures (e.g .• discipline
I 

of employees who violate marketing restrictions) . . 

! o 	 Reasonable steps to respond appropriately to a violation and to 
, 	 I 

prevent further similar violations 
i 

Furthermore, the Act would provide "whis~leblowers" in the tobacco industry with . 
the maximLim protection available under current federal statutes .. 

i 
, I 

Beyond colnpliance with the letter of the,law, manufacturers would be required to 
take affirmcltive steps in furtherance of the spirit of the new regime, including: 

I 
I 

o 	 Promulgating corporate principles that express and expl?in the 
company's commitment to Icompliance, reductions of underage 
tobacco use, and development of reduced risk tobacco products, 

I 
o 	 Designating a specific individual within high-Jevel personnel of the 

organization with appropriate: responsibility and authority to promote 
efforts to attain these new standards 

I 
I 

o 	 Providing reports to sharehol~ers on compliance as well as progress 
toward meeting these new standards 

I 
I 

Manufacturers would also be required· ~to· work with retail organizations· on 
compliance, including retailer compliance checks. and financial incentives for 
compliance. " 

I 

. 
I 

Third, each tobacco. manufacturer would 	:require all contract lobbyists (and any 
other 	 third·parties who may engage in lobbying activities on behalf of a 
\. 	 I . 

manufacturer) to agree that they will not 	~upport or oppose any state or federal 
legislation, or seek or oppose any govemmental action on any matter, without the 
manufacturer's express authorization. Manufacturers would also require anyone 

I 	 . 
lobbying on their behalf to agree in writing: that a) they are aware of and will fully 
comply with all applicable laws ~nd reg~lations; b) they have reviewed and will fully 
comply with the Act as it applies to the~; c) they have reviewed and will fully 
comply with the Consent Decree as it applies to them; and d) they have reviewed 
and will fully abide by the manufacturer's business conduct policies and any other 
policies and commitments as they apply, ~specially those related to prevention of 

I 	 ' 

youth toba~:co usage. 	 ' 
i 

Fourth, within ninety days after the Act's e,ffective date. the Tobacco Institute and 
the Council for Tobacco Research, U.S.A. would be dissolved and disbanded. 
Tobacco product manufacturers would! be permitted to form new trade 
. associations only ,in accordance with strict procedures and federal oversight 

! 



designed to ensure compliance with anti:trust and other applicable laws. (See 
Appendix IV) . 

I 

Finally, companies would be subject to fines and penalties (including "Scarlet . 
Letter" advertising) for breaching their obligations vis-a-vis the development. 
implementation and enforcement of compliance plans and corporate principles. 
These penalties shall follow the . scheme Iset forth in the Clean Air Act, up to 
$25,000 pElr day per violation with a total: not to exceed $200,000. In addition, 
each manufacturer's employees shall be directed to report to that manufacturer's 
compliance: officer any known or aneg~ violations of this Act by .retailers or 
distributors. ,In accordance with procedul"(rs established by FDA. the compliance 
officer shall be required to furnish all such reports to FDA for reference to 
appropriate: federal or state enforcement ~uthorities. The manufacturer snail be 
subject to fines or penalties in the event it~ compliance officer fails to fumish any 
such reports to FDA. 

! 
[Sourcelpre~cedent: Federal Organizational Sentencing Guidelines; various federal 
consent decrees; various corporate environ:mental programs] , 

H. 	 Effective Dates ! 

I 


Many of the foregoing requirements rela~ing to the reformation of the tobacco 
industry will become effective ,shortly aft~r the Act is signed by the President; 
including the following categories of new rules, which will be implemented on the 
dates indicated: \ 

CategQ!Y , 

Retail Product Displays 

Retail signage 

Advertising 

,Pack~lge labeling 


Sponsorships 
Vending machines 

. Sampling 
GMP::; 

Corporate compliance 
Face-to-face transactions 
Ban on sales of open packs 
20 cigarettes per pack minimum 
Puerto Rico pack size 

Effective Dates on Final Passage 
l 9 months . 
i. 	 5 months 

.9 months 
1/3 in 90 days 

.113 in 120 days 

1/3 in 180 days 

12/31198 

12 months 
3 months 
24 months or in accordance with 
rulemaking. whichever is later 
12 months 
3 months 
3 months 
3 months 
12 months 
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i 

TITLE II: "Look Back" Provisions/State Enforcement Incentives 
: 

A cEmtral aim of this legislation is: to. achieve dramatic and immediate 
reductions in the number of underage consumers of tobacco products. The 
legislation accordingly contains a "look-back" provision giving tobacco product 
manufacturers significant economic ince~tjves to take every possible step to 
ensure that the advertising, marketing an~ distribution requirements. of this Act 
are met, and imposing substantial surcharges on the manufacturers in the event 
that und~~rage tobacco-use reduction targe~s are not achieved. 

The "look-back" provision sets targets for the dramatic reduc..'iion of 
current levels of underage tobacco use[ (as measured by the University of 
Michigan's National High School Drug Use Survey "Monitoring the Future"). 
Underage lise of cigarette products must decline by at least 30% from estimated 

I 

levels over the last decade by the fifth year after the legislation takes effect, by at 
least 50% from estimated levels over the last decade by the seventh year after 
the legislation takes effect, by at least 60ro from estimated levels over the last 
decade by the tenth year after the legislation takes effect, and remain at such 
reduced levels or below thereafter. (These required reductions amount to even 
steeper dec::lines from current levels of underagesmoking.j Underage use of 
smokeless tobacco products must decline by at least 25% from current levels by

! 

the fifth yeair after the legislation takes effect. by at least 35% from current levels 
by the seventh year after the legislation;' takes effect, by at least 45% from 
current IE!VE~ls by the tenth year after the I,egislation takes effect, and remain at 
such reduced levels or below thereafter. FDA will annually assess the 
prevalence of underage tobacco use (based on the methodology employed by 
the University of Michigan survey) to determine whether these targets have been 
met. I 

I 
If a target has not been ,;net,· FDA will impose a mandatory 

surcharge (111 the relevant industry (cigarette or smokeless tobacco) based upon 
an approximation of the present value of the profit the industry would earn over 
the lives of all underage users in excess of the target (subject to an annual cap 
of $2 billion for the cigarette industry (adjusted each year for inflation) and a 
comparably derived cap for the smokeles~ tobacco industry), . Tobacco product 
manufactun~rs could receive a partial abatement of this surcharge (up to 75%) 
only if they could thereafter prove to FDA: that they had fully complied with the 

I 

Act, had taken all reasonably available measures to reduce youth tobacco use 
and had not taken any action to undernline the achievement of the required 
reductions. I 

! 
I 
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i
I . 
I 

I, 
I 

. A fuller description is provid~d in Appendix V. , 
, 

In addition, the proposed Act; goes well beyond the provisions of the. 
Synar Amendment's "no tobacco sales to minors" law and related regulations, 42 
U.S.C. § 300X-26, and the Final Rule p~omulgated thereunder, which became 
effective FE~bruary 20, 1996 (61 Fed. Reg~. June 19, 1996). The proposed Act 
requires thE! several States to undertake significant enforcement steps designed ,to 
dramaticaU), reduce the incidence of youth smoking, and youth access to tobacco . 
products. "these enforcement obligations are funded by Industry Payments. Each 
state must maintain specific levels of enforcement effort, or the state risks the loss 

I ' 

of a Significant portion of the health care program funds othefWise payable to the 
state under the Act. Amounts withheld: from states not doing an ao"equate 
enforcemerlt job will be reallocated to states with a superior "no sales to minors", 
enfo'rcement record. No state will be held responsible for sales to underage 
consumers ~utsidethat state's jurisdiction. I ' ' 

I 

The details of these state ebforcement incentives' are set forth in 
Appendix VI. ! 
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I 
I 

!
, 
i 

TITLE III: Penalties and Enforcement; Consent Decrees; 
Non~Participating Companies 

Penalties and Enforcement 
1 

This legislation will be enforceable both by the federal government 
including FDA and civil and qriminal divisions of the Department of 
Justice, and by. the severa' States. FDA will also have the 
authority to contract directly with state agencies to assist with 
enforcement. If conduct is sObject to a particular State's consumer 
protection law or similar statu~e. such state may proceed under that 
law. ~ 

1 

I 

State enforcement actions -; whether brought under the Act -:Or a 
State's consumer protection law - could not impose obligations or 
requirements beyond those I imposed by the legislation (except 
where the legislation does nO,t specifically preempt additional state
law obligations), and would i be limited to the civil and criminal 
penalties established by the: legislation and by the prohibition on 
duplicative penalties. Statei enforcement proceedings under the 
Act (or predicated on conduct violating 'the Act), except those 
exclusively local in nature, would be removable to federal court. 
Nothing in the Act precludes;a State from enforcing its laws in the 
ordinary fashion as to matterS not covered by the Act or Protocol. 

I 
I 

Civil and criminal penalties for violations of the legislation based on 
those governing other drugs br devices regulated under the Food, 
Drug and Cosmetic Act and, Where applicable. under Title 18 of the 
U.S. Code. 1 ' 

In addition, the industry faces' civil penalties of up to $10 million, per 
violation for any violations of the obligations to disclose to the FDA 
research about tobacco-pr09uct health effects and information 
regarding the toxicity of non1tobacco ingredients and constituents 
used in their products. This penalty is ten times the largest penalty 
faced by other drug or device! manufacturers for similar violations. 

i 
To reflect the fact that not all IStates have filed lawsuits against the 
tobacco industry, but that thei intent of the negotiators is to provide 
the benefits of the settlement to all States, the industry also will 
enter into a binding and enforceable national tobacco control 

I 
I 
I \, 

I 
i 

-26-1 



B. 

o 

o 

o 

Protocol embodying certain terms of the proposed resolution. As 
an enforceable contract, Which would not be subject to facial 

I • 

constitutional challenge. thip Protocol will provide benefits and 
enforcement rights to the federal government and all states. ' 

I 
I 
I

Consent Decrees I 

Certain terms of the agreement will also be reiterated in consent 
decrees between the tobacco industry and the states that will not 
take effect until after enactment of the Act. These consent decrees 
will be identical to, and will :reiterate, the terms of the agreement 
with respect to: (1) restrictions on advertising, marketirg and 
youth access to tobacco products; (2) trade associations; (3) 
restrictions on lobbying; 1(4) disclosure of tobacco S:moke 
constituents; (5) disclosur~ of non-tobacco ingredients;- (6) 
disclosure of existing and future industry documents relating to 
health, tOXicity and addiction: (7) compliance and corporate culture; 
(8) obligations to make monetary payments to the States reflecting 
their reasonable share of: the total provided by the Act; (9) 
obligations of the industry to deaf only with distributors and retailers 
that operate in compliance with applicable provisions of law 
respecting the distribution, s~le and marketing of tobacco products; 
(10) warnings, labeling and packaging (to the extent noted below); 
and (11) dismissal of oth~~r 'pending litigation specified by the 
parties. I 

The consent decrees will not contain provisions as to: (1) product 
design, performance or modification; (2) manufacturing standards 
and good manufacturing pr~ctices: (3) testing and regulation with 
respect to toxicity and ingr~dients approval; and (4) the national 
FDA "look back" provisions. j , 

I 
I 

The consent decrees will !provide that their terms are to be 
construed in conformity with the Act and the Protocol and with each 
other. State proceedings toienforce the provisions of the consent 
decrees may be brought in :state court, subject to an acceptable 
procedure to ensure consistent rulings with respect to conduct that 
is not exclusively local in character. State proceedings to enforce 
the consent decrees may seek injunctive relief only, and may not 
seek criminal or monetary sanctions. A State shall not be limited 
from seeking criminal or I other sanctions for a company's 

I 

I 
I 
I 
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i· 
I 
I 

! 

I 
I 
I
I 

I 

subsequent violation of an ,njunction entered by the court in an 
action brought to enforce the iconsent decree 

I 
The provisions of the consent decrees will remain enforceable. 
regardless of whether subs~quent changes in the Act or .in any 
other provision· of law diminish the obligations of the companies in 
the areas covered by the consent decrees. except: (1) where such 

I 

changes create federal requirements that produce obligations in 
conflict with those contain~d in. the consent decrees; (2) with 
respect to the allocation of funds; and (3) with respect to warnings, 
labeling and packaging. With respect to warnings. labeling and 
packaging, if the requirements of the Act are later mod ifieq , or if 
Congress subsequently prohibits warnings on tobacco products, 
the. consent decrees will : be modified to conform to ~uch 
requirements..However, if Congress later eliminates altogether the 
warning requirement in the Act. the warnings originally set forth in 
the Act (the so-called Canadian warnings) shall be mandated and 
enforceable under the conse~t decrees. 

. !, 

In addition, the parties recdgnize that certain provisions· of the 
. I . 

consent decrees and the agreement may require them to act (or 
refrain from acting) in a manner that they might otherwise claim 
would violate the federal or state constitutions. They will therefore 

I 

in the· consent. decrees e~pr~ssly waive any claim that the 
provisions of the consent d~crees or the agreement violate the 
federal or state constitutions.: The consent decrees will also state 
that if a provision of th~ Act covered by the decrees is 
subsequently declared unco~stjtutional. the provision remains an 
enforceable term of the consent decrees. 

! 
I 

Non-participating companies : 

I 
The regime envisioned by tre resolution would be substantially 
undercut if certain companies were free to ignore the limitations it 
imposes, and were instead able to sell tobacco products at fower 
prices (because they were hot making the payments desa:ibed 
above) and through less r~stricted advertising and marketing 
activities. The resolution accordingly anticipates the possibility that 

I
some manufacturers of tobacco products may not consent to the 
institution of this regime. Rather than seeking to impose on such 
manufacturers the advertising restrictions, full required payments 
and corporate culture changes set forth above, the resolution 

I 

I 
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I 

avoids· constitutional questions that might otherwise be raised by 
establishing a separate regirpe for non-participating manufacturers. 

; . 

Non-participating manufacturers would be subject to the access 
restrictions and regulatory oversight set forth above. They would 
receive none of the civil liability protections described in Title VIII. 
Their product would be subjbct to a user fee equal to the portion of 
the payments by participating manufacturers allocated to fund 
public health programs and; federal and state enforcement of the 
access restrictions, : .'. 

I 
I 
I 

The resolution further recognizes that -- unlike the participating 
manufacturers - non-participating manufacturers will no'\ have 
made consensual payment~ to settle governmental actions for. 
health care costs, to. settle class actions and in to provide 
consideration for the partial settlement of individual tort actions 
(including punitive damagesiclaims). Because such actions would 
remain wholly unsatisfied, it; is vital that the claimants be ensured 
that funds will be available to satisfy any judgments that may be 
obtained. Accordingly, the resolution requires that each non
partiCipating manufacturer place into an escrowed reserve fund 
each year an amount equal to 150% of its share of the annual 
payment required of participating manufacturers (other than the 
portion allocated to pubJich'ealth programs and federal and state 
enforcement). These escr<;>wed funds would be earmarked for 
potential liability payments,; and the· manufacturer would reclaim 
them with interest 35 years :Iater to the extent they had not been 
paid out in liability. " 

I 
Moreover, the resolution also recognizes that -- because non
participating manufacturers ~re not subject to the corporate culture 
commitments requiring manufacturers to monitor distributor and 
retailer compliance with the underage access restrictions 
distribution and retail sale~ of those manufacturers' products 
present a particularly great obstacle to. the achievement and 
enforcement of the access r~strictiOris. Accordingly. the resolution 
provides that the exemption from civil liability applicable to 
distributors and retailers! of the products of participating

I 

manufacturers will not apply to distributors and retailers who handle 
tobacco products of non-partIcipating manufacturers. 

! 

I 
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. Title IV: Nationwide Standards To Minimize 

Involuntary Exposure To Environmental Tobacco Smoke 


. 	 ! 
I 

Until now, there has been no minimum 'or other federal standaid governing 
smoking in public places or at work. The legislation would: 

'\ , 

o 	 Restrict indoor smoking in !"public facilities" (i.e., any' building 
regularly entered by 10 or more individuals at least one day per 
week) to ventilated areas with systems that: 

! 

Exhaust the air directly ~o the outside; 

Maintain the smoking ~rea at "negative pressure" corTJpared 
with adjoining areas; arid 

00 not recirculate the air inside the publicfacility. 
I 

o 	 Ensure that no employee sh~1I be required to enter a designated 
smoking area while smok,ing is occurring. Cleaning and 
maintenance work in a design:ated smoking area shall be conducted 
while no smoking is occurring., 

I 

I 

o 	 Exempt restaurants' (but not ''fast food" restaurants)1 and bars 
(including those in hotels), priVate clubs, hotel guest rooms, casinos, 
bingo parlors, tobacco merchants and prisons. 

o Direct OSHA to issue, not la~r than one year after the effective date 
of the legislation, regulatiohs implementing and enforcing the 
preceding standards, with enf~rcement costs paid out of the Industry 
Payments. The smoking restrictions outlined in this Title would take 
effect on the first anniversary of the enactment of the legislation 

I 	 . 
"Fast food" restaurant means any restaurant or chain of restaurants which 

. primarily distributes food via customer' p,ick-up (either at a counter or drive
through window). In addition, OSHA woJld be authorized to issue regulations 
clarifying this definition to the extent ner;essary to ensure that the intended 
inclusion of establishments catering largely to minors is achieved. Any such 
regulation may consider such factors as.w~ether a restaurant either has attached 
playground:; or play areas for children, I uses ad campaigns that feature or 
prominently include cartoon characters landfor toy giveaways or advertises 
Uhappy mei:II" or other comparable kids-cbmbination platters, and other factors 
OSHA deerns relevant. I 
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irrespective of whether the i implementing regulations have been 
I 

promulgated. 	 . 

The legislalion would not preempt or otheryNise affect any other state or local law 
,	or regulatiolll that restricts smoking in publid facilities in an equal or stricter manner. 
Nor would the legislation 'preempt or othe~ise affect any federal rules that restrict 
smoking in 'federal facilities. l 

II . . 

[Source/precedent H.R. 3434, as reported out of committee; WISHA workplace 
smoking rule; state law exemptions for the 'lhospitality sector'f] 



TITLE V: Scope' and Effect 

A. 	 Scope of FDA Authority 

o 	 All product sold in U.S. commEfrce 
I 

o 	 Covers new entrants; imports; ~U.S. duty free, etc. 
. i 

o 	 BATF to retain fiscal authority f.>ver tobacco products 

o FTC to retain existingautho~, except for "tar", nicotine, and carbon 
monoxide testing , 

I 
o 	 Grower Limitation: FDA jurisdiction does not extend to the growing. 

cultivation or curing of raw tobacco (USDA has exclusive authority). 
I 	 ~ 

B. 	 State Authority 

1. 	 Preservation of State and Local Government Laws and Legal 
Authority I 

o 	 While setting a federal ''floor' for tobacco control measures in many 
substantive areas, this legislation preserves, to the maximum extent.. 
state and local government Iauthority to take additional tobacco 
control measures that further irestrict or eliminate the product's use 
by and accessibility to minors.} 

! 
! 

o 	 This legislation also pennits ?tate and local governments to enact 
measures that further restrict or· eliminate employee and general 
public exposure to smoking it, woi1<places and in other public and 
private places and facilities. : 

I 

The legal authority of a state 6r local government to further regulate, 
restrict- or eliminate the sale or distribution of tobacco products, and 
to impose state or local taxes on such products, also remains 
unchanged. I 

o The legislation retains simil~r flexibility for Indian tribes, military 
I 

facilities and other federal agencies. 
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2. 	 Unifonnity of Warning Labe.ls, Packaging. Labeling and. Other 
Advertising Requirements; Manufacturing Requirements 

} 	 ! 
o 	 Current federal law providing for nati.onal unifonnity of warning 

labels, packaging and labeJir;ag . requirements, and advertising and 
promotion requirements related to tobacco and health, is preserved, 
except that this legislation gives FDA express authority to require , 
changes in the language of the warnings, subject to the standard 
requirement that it provide public notice and a hearing oppo~unity 
prior to making such changes} 

I . 	 ~ 
o 	 Similarly, the provisions of FIDCA designed to provide unifonnity in 

product manufacturing and design requirements relating to medical 
devices will apply to tobacco products, except that any application by 
a State or locality for an exemption permitting it to adopt additional or 
different requirements relating to performance standards or good 
manufacturing practices ma~ only be granted if the requirement 
would not unduly burden int~rstate commerce. Further, to ensure 
that FDA has an adequate: opportunity to evaluate non-tobacco 
ingredients as described in TItle I(F). no exemption relating to 
ingredients may be applied for until the. fifth anniversary of the 
effective date of the Act. . 

. -33
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TITLE VI: Programs/Funding
I 

TOTAL 25 YEAR PACKAGE FACE VALUE - $368.5 Billion 
I 

A. 	 . Up Front Commitment - LUn;tp Sum Cash Payment - $10 Billion 
! 

1. 	 Payable on Statute Signing Date. 
I 

B. 	 Base Annual Payments- 25 Year Total Face Value is $358.5 
Billion (Figures Subject td Inflation Protection and Market 
Volume Adjustments) ! " 

I 
1. 	 Duration - annual payments i~ perpetuity 

i 
2. 	 Commencement -12131 offir$t full year after statute signing 

i 
3. 	 Face Amounts (includes paym~nts from all industry sources): 

Payment !, 

Year 2 3 4 5 6-8 9 


Total 
Payments $8.56 $9.56 $11.581 $148 $156 . $156 $158 $158 

IBase 	 1 
Amount: $66 $76 $88 ! $108 $108 $12.58 $158 $158 

Public .i 
Health : 


Trust $2.58 $2.58 $3.58 i $48 $58 $2.58 


I 
4. 	 Inflation Protection for Annual payments 

: 

I· " 
o Greater of 3% or CPI: applied each year on previous year, 

beginning with first ann~al payment.
I 

5. 	 Adjustment for Volume Decre~se (Adult Volume Only) or Total 
Volume Increase i 

o 	 Beginning in year"· 1; ipayment made equal to" scheduled 
annual payment timesj the ratio of actual relevant domestic 
tobacco product unit s~les volume to relevant base volume. 
In the event of a decline in volume, relevant actual volume 
and relevant base volume are adult volume figures; in the 
event of an increase in volume. relevant actual volume and 

I 

, 
I
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, 
I

relevant base volume are total volume figures. 8ase volume 
is 1996 volume. i 

I , 
o Any reduction in an annual payment will be reduced by 25% 

I 

of any increase above the industry's base year net operating 
profits (after application of inflator discussed above) from' 
domestic sales of tobacco products. 

i 

6. Payment Protection 

I 
o Provide for payment priority/continuation during bankruptcy! 

reorganization proceedings. Protocol cannot be rejected in 
bankruptcy. Obligation for annual payments responsibility 
only of entities sellin~ into domestic market. 

7. 	 Pass-Through 
i 

o In order to promote maximum reduction in youth smoking. the 
statute would provide for the Annual Payments to be reflected 
in the prices manufacturers charge for tobacco products. 

• I' 	 . . 
c. Applicability I • 

1. Applicable to All Sellers of T obaceo Products 
I 

\) Through protocol an~ statute to protocol signatories. 
I 

o Through alternative statutory provisions to non-signatories. 
. I 

T<IX Treatment i 
I 

All payments pursuant to this Agreement (Including those pursuant to Title 
II) shall be deemed ordinary and necessary business expenses for the year 
of payment, and no part thereqf is either in settlement of an actual or 
potential ~iability for a fine or penalty (civil or criminal) or the cost of a 
tangible or intangible asset. ! 
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TITL.E VII: Public Health Funds From Tobacco Settlement 
As Recommended By The Attor~eys General For Consideration 


By The President A:nd The Congress 


I 
I 

BASED ON THE PREMISE OF 1$ 1 BILLION FOR THE FIRST YEAR 
ANDGRADUALLY INCREASING TO $1.!5 BILLION THERE.A.FTER, ADJUSTED 
FOR INFI..ATION AFTER THE FIRST Y~R. 

BASED ON THE PREMISE: OF $1 BILLION FOR SMOKING 
CESSATijON FOR THE FIRST 4 YEA~S AND $1.5 BILLION THEREAFTER. 
ADJUSTED FOR INFLATION. ! 

i 
(A)' Al.LOCATION OF GRANT MONIES AMONG PROGRAMS - The use of 
moneys under this Section shaH be limited to programs established under this 
Section, Ishall be adjusted for inflation 'annually from the effective date, and shall 
be allocated among such programs as fo)lows: 

I 

i 
(1) $125,000,000 for the first ~hree years and $225,000.000 annually 

thereafter to the Secretary of HHS to iaccomplish the purposes described in 
. I 

Paragraph (B) of this Section (Reduction; in Tobacco Usage); 
i 

(2) $300,000,000 annually fo~ the FDA to carry out its obligations 
under and to enforce the terms of this· Act. including for grants to the states to 
assist in the enforcement of the provisioms of the Act; 

I 

I 


. I 

(3) . $75,000,000- for the first two years, $100,000.000 in the third year, 
and $125,000,000 annually thereafter to fund state and local tobacco control· 

. I • 

community based efforts modeled o(lthe ASSIST program. designed to 
encourage community involvement in reducing tobacco use and the enactment 
and implementation of policies designed; to reduce the use of tobacco products; 

I 
,'(4) $100,000,000 annually to: fund research and the development of 

method!i for how to discourage individuals from starting to use tobacco and how 
to help individuals to quit using tobacco;! 

I 

I 


(S) Beginning in the second year, $75.000.000 annually for a period 
of ten (10) years to compensate events, teams or entries in such events. who 
lose Spc.)Osorship by the tobacco industrY as ,a result of this Act. or who currently 
receive- tobacco industry funding to sponsor events and elect to replace that 

I 
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funding, pr~Jvided that the event, team, or ~ntry is otherwise unable to replace its 
I 

tobacco in,:justry sponsorship during those given years. Funds used for this 
purpose shall. promote a Quit Tobacco U~e theme. After a ten year period. no 
additional funds shall be used for this purppse and the funds previously allocated 
to this purpose shall be used as follows: 59% to supplement funding of the multi
media can:lpaigns in paragraph (1 J of this subsection; 25% to supplement the 
funding of the enforcement provisions of paragraph (2) of this subsection: and 
25% to supplement the funding of community action programs in paragraph (3) 
of this sub:section. . : 

! 
(8) EstABLISHMENT OF PROGRA~S BY THE SECRETARY - The 
Secretary shall establish programs toaccomplish the following purposes-

I 

(1) the reduction of tobacco product usage. both by seeking to 
discourage the initiation of tobacco use hy persons under the age of 18 and by 
encouraging current tobacco users to Quit through media-based and non-media 

I. ,. 

based education, prevention and cessation campaigns. The Secretary may 
make graflts to state health departments t,o assist in carrying out the purposes of 
this provision. I 

. I 

(2) the research into and devJlopment and public dissemination of 
technologies and methods. to reduce th~ risk of dependence and injury from 
tobacco product usage and exposure; , 

i 
(3) the identification, testing and evaluation of the health effects of 

both tobacco and non-tobacco constituents of tobacco products; 
I 

(4) the promulgation of such: other rules and regulations as are 
necessary and proper to carry out the! provisions of this Act. as well as the 
development of such other programs as the Secretary determines are consistent 
with the Sloals of the Act. 

, I 
(C) Public Education Campaign - $500.000,000 shall be spent annually in 
such mUlti-media campaigns designed tp discourage and de..g lamorize the use 
to tobacco products. To carrt out su~h efforts, an independent non-profit. 
organi.~ation with a Board made up of prestigious individuals' and the leaders of 

I . 

the majcif public health organizations s,hal! be created which shall contract or 
make grants to non-profit private enti~ies who are unaffiliated with tobacco 
manufacturers or tobacco importers. whq have a demonstrated record of working 
effectively to reduce tobacco produer use and expertise in multi-media 
communications campaigns. The independent body shall be authorized to 
contract with state he.alth departments, where appropriate, to run campaigns for 

. , 
j 

I 
I 

I 
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their state:s and communities. In cre*ing the program the Secretary or 
independent body shall also take, into account the needs of particular 
populations. The goal shall be the reductibn of tobacco product usage, both by , 
seeking to discourage the initiation of tobacco use by persons under the age of 
18 and by encouraging current tobacco users to quit. 

i 
(D) Tobacco Use Cessation - For the first 4 years, $1 billion. and thereafter, 
$1.5 billion of the total amount paid by th~ tobacco industry shall be paid into a 
Trust Fund to be used to assist individuals' who want to quit using tobacco to do 
so. Within 12 months the Secretary shall, promulgate regulations to govern (1) 
the establishment of criteria for and a procedure for the approval of cessation 
programs imd devices for which payment may be made under the program, (2) 
the eligihilifty requirements for individuals s~eking to use moneys from the trust to 
fund the tobacco cessation efforts. and (3)1 the procedures to govern the tobacco 

" .cessa Ion program.;t 1 . 

. The goal of the tobacco cessation program shall to enable the most 
tobacco us,ers possible to receive assistance in their effort to quit using tobacco 
by providir'ig financial assistance and identifying the programs, techniques. and 
devices th':lt have been shown to be safe: and effective. Benefits to individuals 
should not be limited to a single effort. but should be tailored to the needs of 
individual ~.mokers according to standards established by the Secretary using the 
best availa,ble scientific guidelines. 

(E) Public Heatth Trust Fund Presid~ntial Commission - A Presidential 
I 

commis:sion will be appointed to include' representatives of the public health 
community. Attorneys General. Castano attorneys and others to determine the 
specific tobacco-related medical research :for which the $25 Billion Public Health 
Trust Fund will be used. ! 

! 

I-38



U 0, ".,), ~ I 1 ~ ; .l \J 	 'w I 
06/23/97 MON 19:23 	tAX 202 456 5581 DOMES~Ic POLleY COL 'Ia!006 

i 

TiTLE VIII: Civil Liability
I ' 
i 
i 

The following provisions wpUld govern actions for civil liability 
related to tobacco and health. 

A. 	 General 

1. 	 Present Attorney Gen~ral actions (or similar actions brought 
by or on behalf of any governmental entity). parens patriae 
and' class actions are legislatively settled. No future 
prosecution of such iactions. All "addiction"/dependence 
claims are settled an~ all other personal injury claims are 
reserved. As to sig~atory States. pending Congressional 
enactment. no stay applications will be made in pending 
actions, based upon: the fact of this resolution. without 
mutual consent of the !parties. 

2. 	 Third-party payor (an~ similar) actions pending as of 6/9/97 
are not settled. but govemedby provisions regarding past 
conduct set forth in Section B below. 

I 


I 

B. 	 Provisions as to Civil liabUity for Past Conduct 

The following provisions apply to suits for reliet" arising from past 
conduct - i.e., suits by persons claiming! injury or damage caused by conduct 

. I 	 . 
taking plac;e prior to the effective date of the Act. 

. 	 ! 

1. 	 All punitive damages claims resolved as part of overall 
settlement. 	No punitiJe damages in individual tort actions. 

I 
2. 	 Individual trials only: i.e., no class actions. joinder. 

aggregations,consoli9ations. extrapolations or other devices 
to resolve. cases other than on the basis of individual trials. 
without defendant's cOJlsent. 

I 

I 
Action removable by defendant to federal court upon receipt 

, I 

of application to, or o~der of, state court providing for trial or 
other procedure in violation of this provision. 

I . 
i 

3. 	 Except as' expressly provided in the Act, FCLAA and 
applicable case law u~changed by the Act. 

4. 	 Provided that the fiv~ negotiating companies enter into the 
Protocol: Protocol mknufacturers to enter into joint sharing 

. i 

i 
I 
I 
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! 


5. 

6. 

7. 

8. 

9. 

agreement for civil liability. Protocol manufacturers not 
jointly and severally! liable for liability of non·Protocol 
manufacturers. Tria!s involving both protocol and non
Protocol manufacturers to be severed. 

I 

Permissible parties: : 

Plaintiffs -- s. 	 claims of individuals, or claimsI 	 . 

dEjlrivative of such claims, must be 
b~ought either by person claiming injury 
0 heirs.
1 


b. 	 Third-party payor (and similar) claims 
I 	 . 

not based on subrogation that were 
. p~nding as of 6/9/97. 

c. 	 Third-party payor (and similar) claims 
based on subrogation of individual 
c(aims; no extrapolations, etc. 

I 

Defendants - a. 	 A'ctions may be maintained only against 
manufacturing companies.· their· 
successors and assigns, any future 

/ 

fraudulent transferee, and/or entity for 
sLit designated to survive defunct 

. Ilianufacturer.. 
I, 

b. 	 tv,anufacturers liable vicariously for ·acts 
of agents (including advertising 
agencies and attorneys). 

I 
. I 	 . 

No removal except under paragraph 2 above. 
. 	 . I 

The development of: Mreduced risk" tobacco products· after 
the effective date 9f the Act is neither admissible nor· 
discoverable. 

I 
. Statute of limitations;: for all actions, individual state laws 
governing time periods from injury, discovery. notice or 

. 	 I 
contaminationlviolation. 

i 
Annual aggregate cap for judgments/settlements: 33% of 
annual industry base payment (including any reductions for 
volume decline). If 'aggregate judgments/setlh:ments for a 

. I 	 . 

. I 
I 

I 

I 
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I 

year exceed annual aggregate cap, excess does not have to 
be paid that year and fOils over. . 

Any judgments/settlements run against defendant, but give 
rise to aO-cent-on-th~-dol1ar credit against annual payment 
in year paid. Suitable provision for settlement consultation 

I 
and permission. Manufacturers control insurance claims, 
and any insurance rebovery obtained by manufacturers (net 
of cost) on account qf judgment and/or settlement covered 
by above sharing a~rangement allocated 80% to annual 
payments. Manufactorers retain any insurance proceeds on 
account of defense cdsts. , 

I 

Provision with respe~t to individual judgments above' $1 
million: amount in e~cess of $1 million not paid that year 
unless every other judgmenUsettlement can. be satisfied 
within the annual aggregate cap. Excess rolls forward 
without interest and i~ paid at the rate of $1 million per year, 
until the first year tnat the annual aggregate cap is not 
exceeded (at which trme the remainder is paid in full). For 
purposes of this proyision, a third·party. payor (or similar) 
action not based on ~ubrogatlon is treated as having been . 
brought by a single plaintiff and is subject to the $1 million 
rollover on that basis.! 

10, 	 In the event that the annual aggregate cap is not reached in 
any year, a Commi~sion appointed by the President will 
determine the appropriate allocation of the amount· 
representing the u~used .amount of the credit. The 
Commission will bel entitled to consider. among public 
health. governmental: entities, and other uses of the funds, 
applications for compensation from persons, including non
subrogation claims pf third party payors. not otherwise 
entitled to compensation under the Act. 

i 
11. 	 Defense costs paid by manufacturers_ 

C. 	 Provisions as to Civil Liability for Future Conduct 
I 

The following provisions apbly to suits for relief arising from future 
conduct -- i.e., suits claiming injury or damage caused by conduct taking place 
after the E~ffective date of the Act.. I 
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I 

I 

1. Paragraphs 2,3.5,6.7. a, 9.10 and 11 in Section B apply. 
I , 

2. No third-party payor I (ot similar) claims not based on 
subrogation. 

I • 

!, 
,: 

Title IX: Board Approval 
I 
. 

The terms of this resolution are subjE:!ct to approval by the Boards of 
Directors of the participating tobacco comp~nies. 

I, 
I 

-42:.. 
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I, 

i-

Appendix I • Warnings! in Advertisements 
I 

I 
The space in press and poster advertisements for tobacco products that is 

to be devoted to the warning and, where r~levant. the "tar," nicotine and any other 
constituent yield statements will be 20% of the area of the advertisement. ,The size 
of the printing of the waming and the yie~d statements shall be pro rata to the 
following e:(amples: :~ , . 

! 

I 

a) 'Nhole page broadsheet newspaper - 45 point type 
b) Half page broadsheet ,newspaper - 39 point type 
c) Whole page tabloid newspaper - 39 point type

,. I 
d) Half page tabloid newspaper - 27 point type. 
e) DPS magazine - 31.5 point type 
f) Whole page magazine· 31.5 point type

I • 
g) 28 cm X 3 columns - ~2.5 pOint type 
h) 20 cm X 2 columns - 1!5 point type , 

FDA may revise the required type sizes within the 20% requirement. 

.1 
I , 



( 
I 

I 
I 

Appendix II - Retail Tobacco Product Seller Penalties 
I 

. 1. 	 The sale of tobacco products' to consumers by an unlicensed ~eller 
shall be a criminal violation, and be subject to minimum penalty of 
$1,000, or imprisonment, for 9months, or both, if an individual, or in 
the case of a corporation, by; a maximum penalty of $50.000. Any 
State or local jurisdiction may provide by statute or code more 
severe penalties. 

1 

2. 	 In addition to any criminal penalties which may be imposed under 
any applicable state pr local law, a tobacco product licensee may be 
~ubjected . to civil sanctiorts, including penalties, or license 
suspension or revocation (on! a site-by-site basis), or a combination 
thereof, for any violation of the provisions of the State licensing ·Iaws 
regarding sales to minors. ; Such sanction shall not exceed the 
following: . i 

I 

(a) 	 For the first offense within any two year period, $500 or 
a 3 day license suspension or both. 

I 
(b) For the secOnd! offense within any two year period, 
$1,000 or a 7 day license suspension or both. 

. I, 

(c) 	 For the third off~nse within any two year period, $2,000 
or a 30 day license suspension or both. 

I 

(d) For the fourth loffense within any two year period, . 
$5,000 or a 6 month license suspension or both. 

1 

I 

(e) ,For the fifth o,ffense within any two year period, 
$10,000 or 1 year license suspension or both. 

I 

(f) . 	 For the sixth and any subsequent offenses within any 
. 	 1 

two year . period, $25,000 or a revocation of license with no 
possibility of reinstaterrient for a period of three years. 

I 
(g) 	 Permanent license revocation is mandatory for the 
tenth 	 offense within any two year period. 

I 

i 
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Each state must enact a statutory or regulatory enforcement scheme 
that provides substantially similar penalties to the minimum federal 

. standards for a .retail licensing :program . 
. I 


. I 


[Source/Precedent: Washington State Afcoh?1 licensing Act] 

I 
, 
I 

. 


i!, 
i 
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Appendix III - ApPlicaiion to Indian Tribes 

A. 	 Application Of ~ct 

1. 	 - The provisions of the FOCA,: the regulations of the FDA, and'the Act 
relating to the manufacture, distribution and sale of tobacco products 
shall apply on Indian lands as defined in 18 U.S.C§1151 and on any 
other trust lands subject to ~e jurisdiction of an Indian tribe. To the 
extent that an Indian tribe engages in the manufacture, distribution or 
sale of tobacco products, the provisions of this Act shall apply to 

- such tribe. I 	 . 
I 

2. 	 Any federal tax or fee impo~ed on the manufacture, distribution or 
sale of tobacco products shalf be paid by any Indian tribe engag~ in 
such activities, or by persons engaged in such activities on such 
Indian lands, to the same extent such tax or fee applies to other 
persons under the law. : 

B. 	 Tribal Programs And Authority 
I, 
I 

1. For the purposes of the prOVisions of this Act, FDA is authorized to 
I 

treat any federally-recognized Indian tribe as a state, and is 
authorized to provide any SU9h tribe grant and contract assistance to 
carry out the licenSing and enforcement functions provided by this 
section.' 	 

2. 	 Such treatment shall be authprized only if: 

(a) the -Indian tribe has a governing body carrying out 
substantial governmental powers and duties; 

(b) . the functions t6 be exercised by the Indian tribe under 
this section pertain ~o activities on trust lands within the 
jurisdiction of the tribe; and 

I _ 

(c) the Indian tribJ is reasonably expected to be capable 
of carrying out the funptions required under this Act. 

[Source/precedent: Clean Air Act, 42 U.S.C. §7601(d)] 
I 

3. 	 FDA regulations which estkblish a retail licensing program shall 
apply on Indian trust lands, and each tribe's program shall be no less 
strict than the program of the State in which the tribe is located. 



4. 

C. 

1. 

2. 

3. 

D. 

1. 

2. 

If FDA determines that an Indian tribe does not qualify for treatment 
as a state, FDA will directly administer the retailer licensing program, 
or may delegate such authoriw to the state. 

I 

I 

Tobacco Compensation An~ Public Health Grants 


A portion of the settlement i funds to which a state is otherwise 
entitled shall be paid to HHS for distribution to the Indian tribes which 
have been certified by FDA for treatment as states. The funds to be 
paid for such purposes on behalf of Indian tribes shall be determined· 
by the proportion of registered tribal members resident on the 
reservation to the total population of the state in which the tribe is 
located. The funds to be distnbuted to Indian tribes shall be l~Sed for 
the same purposes as those ifunds are to be used by the state~ and 
be subject to the same compliance requirements for retail sales to 
minors as are the states under the Act. 

The Department of Health a~d Human Services will annually pay to 
the governing body of each IMdian tribe its share of the funds for use 
under an FDA-approved plani after annual certification by FDA, under 
the same standards that appl'y to the States, that the Indian tribe is in 
compliance with the requirements of the Act and any applicable 
regulations. ; 

If HHS does not distribute ali., or a portion, of an Indian tribe's share 
of the funds in any given year because the tribe has not qualified 
under the terms of this section or has not met the compliance 
requirements for retail sales to minors, those funds will be distributed 

I . 

to other qualified tribes in the same state for the same purposes and 
I 

on the same proportional: basis, less the non-qualified tribe's 
population, as other settlerr}ent funds are to be distributed to the 
tribes. I 

. Obligations of Tobacco Ma1nufaeturers 
I 

T obaceo manufacturers shall not engage in any activity on Indian 
lands subject to this Act which activity the manufacturers may not 
otherwise do within a State. : 

I 

Tobacco manufacturers a[sq agree not to sell tobacco products for 
manufacture. distribution, pr sale to an Indian tribe, or to a 
manufacturer, distributor, ori retail seller subject to the jurisdiction of 
an Indian tribe, except under the same terms and conditions as the 

I 
I 
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i 
\

tobacco manufacturers impose under other manufacturers, 
distributors and retail selle~ under the Act, or any applicable 
regulations. I . . 

i
: 

I 
I 
" 

i 

I 
I 

I 

I. 


, 
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Appendix IV - Industry Associations 
I 

Within 90 days of the effective date of the Act, the tobacco product manufacturers 
shall disbarld and dissolve the Council for Tobacco Research, U.s.A and the 

, 	 I 

Tobacco Im;titute. In addition, with respect to any new trade associations: 

A. ' Tobacco product manufactur~rs may form or participate in any new 
, I 

tobacco industry trade a9sociation. Any such new trade 
association shall have an! independent board of directors, in 
accordance with the following requirements. For at least 10 years 
after the formation of the new' association, a minimum of 20 percent 
of the' directors, but at least one director. shall be other than a 
current or former director, officer or 'employee of any assocIation 
member or affiliated company. No other director of a new trade 

I 

association may be, at the same time. a director of any association 
'I 	 ' 

member or affiliated company. The officers shall be appointed by 
the board and shall be employees of the association, and during 
their term shall not be employed by any association member or 

, affiliated company. ,Legal counsel for any such association shall be 
independent and not serve 'as legal counsel to any association 
member or affiliated company while counsel to the association. 

I 

I 
B. 	 Any new tobacco product r1jlanufacturers' trade, association shall 

adopt by-laws governing th:e association's procedures and the 
activities of its members. board, employees, agents and, other 
representatives. The by-laJs shall include, among other things, 
provisions that: 

(1), members who *e competitors in the tobacco industry 
shall not meet on the association's business except under 
sponsorship of the association; 

I 

(2) every board of directors meeting, board sub
committee meeting general <:;Issociation or committee meeting. and I 

,any other association sponsored meeting. shall proceed under and, 
'strictly adhere' to an agen~a. approved by legal counsel and 
circulated in advance; and i 

'(3) minutes desCri~ing the substance of the meetings 
shall be prepared for all such: meetings. and shall be maintained by 
the association for a period of 5 years 

I-49-1 
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C_ 	 Moreover. under the new regime: 
! 

1_ 	 The structure, by-laws, and activities of tobacco il)dustry 
trade associations shal,l be subject to continuing oversight by 
the U.S. Departmenti of Justice and by state antitrust 
authorities. For a period of 10 years from the creation of a 
new trade association, such authorities may, without 
limitation on whatever! other rights to access they may be 

I 

permitted, upon reaso~able prior notice: 

(a) 	 have access dliJring regular office hours to inspect 
and copy all books, records, meeting agenda and 
minutes, and other association documents; and,. 

, 

(b) 	 interview the <ltssociation's directors, officers :and 
employees, who may have counsel present. '

i 
The inspection and discovery rights provided in (a) and (b) 
above shall be exercised through a multi-state· States' 
Attorneys General oversight· committee. Any documents , 
and information provided to any state pursuant to (a) and (b) 
above shall be kept Gonfidential by and among the states 
and shall be utilized, only forgovemmental purposes of 
enforcing the Act and ~ncillary documents .. 

, 

2. 	 In order to achieve th~ goals of this Agreement and the Act 
relating to tobacco u~e by children and adolescents, the 
tobacco product man'ufacturers may. notwithstanding the 
provisions of the Sherman Act, the Clayton Act, or any other 
federal or state antitrust law, act unilaterally, or may jointly 
confer, coordinate or a'ct in concert, for this limited purpose. 
Manufacturers must' obtain prior approval from the 
Department of Justice 9f any plan or process for taking action 
pursuant to this section; however, no approval shall be 
required of specific actions taken in accordance with an 
approved plan. Approval or non-approval of a plan shall not 

, 	 I 
be grounds for abatem~nt of any surcharge to a manufacturer 
for failure to meet the reductions in underage' tobacco use 
contemplated in this resolution and the Act. 

. I 
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Appendix V - "~ook Back" 
I, 

A summary of the "look-back" provision is ~s follows: 
I 

I 
A. 	 The Reduction Requirements. 


, 

1. 	 The required reductions in underage tobacco use are measured 

against a base percentage. i For underage use of cigarettes, the 
base percentage is the average, weighted by relative population of 
such age groups in 1995 as determined by the U.S. Census Bureau, 
of (a) the average of the perbentages of 12th graders (ages 16 and 
17) from 1986 to 1996 who used cigarette products on a daily basis; 
(b) the average of the percentages of 10th graders (ages 14 and 15) 
from 1991 to 1996 who used cigarette products on a daily basis; and 
(c) the average of the percen~ages of 8th graders (age 13) from~.1991 
to 1996 who used cigarette: products on a daily basis. The per
centages are those measur~d by the University of Michigan's Na
tional High School Drug Use: Survey "Monitoring the Future" or by 
such comparable index-using identical methodology as is chosen by 
FDA after notice and hearing'

l 
. 

For underage use of smokeless tobacco products, the .base 
percentage is the average, weighted by relative population of such 
age groups in 1995 as detem1ined by the U.S. Census Bureau, of (a) 
the percentage of 12th grad~rs (ages 16 and 17) in 1996 who used 
smokeless tobacco products!on adaify basis; (b) the percentage of 
10th graders (ages 14 an~ 15) 	 in 1996 who used smokeless 
products on a daily basis; and (c) the percentage of 8th graders (age 
13) in 	1996 who used smokeless tobacco prod~cts on a daily basis. 
These percentages are to be derived from the same source as are 
the percentages with respeclito use of cigarette products. , 

2. 	 After the fifth year after enactment of the Act and annually thereafter, 
the FDA. will calculate the incidence of daily use of tobacco products 
by those under 18 years of age as follows: 

For cigarette product use, I the FDA will calculate the average, 
weighted by relative populchion of such age groups in 1995 as 
determined by the U.S. Bu~eau of Census, of the percentages of 
12th graders (ages 16 and 17), 10th graders (ages 14 and 15) and 
8th graders (age 13) who updd cigarette products on a daily basis 
during the preceding year. The percentages used in this calculation 
are to be those measured (~) by the University of Michigan Survey; 

I 

I 

I 

-51', 



I . 

I 

or (b) by such comparable index using identical methodology as is 
chosen by the FDA after notice and hearing. If the methodology of 
the University of Michigan Su~ey is hereafter changed in a material 
manner from that employed in ·1986-96 (including by changing the 
states or regions on which that Survey is based), the FDA shall use 
the ~rcentages measured by; an .index chosen by it after notice and 
hearing having a methodology identical to that employed by the 
University of Michigan Survey!in 1986-96. 

I 

For smokeless tobacco product use, the FDA will calculate the 
average. weighted by relative ipopulation of such age groups in 1995 
as determined by the U.S. Byreau of Census, of the percentages of 
8th (age 13), 10th (ages 14 and 15) and 12th graders (ages.16 and 
17) who used smokeless tobacco products on a daily basis during 
the preceding year. This cal¢ulation is to be made using the s.ame 
methodology as with respect tb cigarette product use. 

j 

Any data underlying the University of Michigan Survey shall be 
available by request from FDA. 

I 

3. 	 The reduction requirements (~xpre$Sed as reduction from the base 
percentage) for cigarette products are as follows: 

Year After Enactment Rectuction Requirement 

years 5-6 	 30% reduction 

years 7-9 	 50% reduction 

year 10 (and 60% reduction 

thereafter) 


The reduction requirements (expressed as reduction from the base 
percentage) for smokeless tobacco products are as follows: 

Year After Enactment R~duction Requirement 

years 5-6 	 25% reduction 

years 7-9 	 35% reduction 

I 

I 
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year 10 (and 45% reduction 
thereafter) 

B. 	 The Surcharge 

Where the FDA's calculation (per thy procedure set forth above) shows that 
the reducti4)n requirements with respect to underage use of cigarette products 
were not met in the preceding year, the FD~ will impose a surcharge on the manu
facturers of cigarette products. Where lpe FDA's assessment shows that the 
Reduction Requirements with respect to I underage use of smokeless tobacco 
products were not met in the preceding yeflr, the FDAwill impose a surcharge on 
the manufacturers of smokeless tobacco products. 

I 	 .• , 
1. 	 The surcharge with respect to the cigarette industry will be calculated 

as follows: . . I ~ , 
.1 

(a) 	 The FDA will the determine t~e percentage point difference between: 
I 

I 
(i) the required percentage reduction applicable to a given year, and 
, 	 ,, 

(ii) the percentage by which jthe percent incidence of underage- use 
of cigarette products for that year is less than the base incidence 
percentage. 

(In the event that the FDA's! calculation of the percent incidence of . 
underage use of cigarette P10ducts for that year is greater than the 
base incidence percentage, ,the number of percentage points used 
will be (i) the required perce~tage reduction for that year plus (ii) the 
percentage by which the aCtual percent incidence for that year is 
greater than the base incide~ce percentage.) 

, 
(b) 	 The surcharge will be $80 million for each percentage point derived 

per the above procedure. Tris amount reflects an approximation of 
the present value of the profit the cigarette industry would eam 
over the life of underage: smokers in excess of' the required 
reduction (at current lev~ls of population and profit). This 
calculation will be subject to,the following: 

I 

(1) the $80 million will be adjusted proportionately for 
percentage increases or decreases compared with 1995 in the 
population of persons resident in the United States aged 13-17. 
inclusive. ' 
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(2) the $80 million Willi be adjusted proportionately for 
percentage. increases or dedreases compared with 1996' in the 
average profit per unit (measured in cents and weighted by-annual 
sales) earned by the cigarette :industry: (The average profit per unit 
in 1996 will be derived from the industry's operating profit as 
reported to the SEC; and the :average profit per unit for the year in 
which the surcharge is being determined will be calculated and 
certified to the FDA by a major, nationally recognized accounting 
firm having no existing connection to the tobacco industry using the 
same methodology as employed in deriving the average profit per 
unit for 1996.) 

(3) the surcharge will be r~duced to prevent double counting of 
persons whose smoking had already resulted in theimposition:of a 
surcharge in previous years: (to the extent that there were not 
underage smokers of compa~able age in those previous years on 
whom a surcharge was not paid because of the cap set forth .in 
paragraph (d) below). ! ' 

(4) the surcharge may ndt exceed $2 billion in any year (as 
adjusted for inflation). I . 

2. 	 The surcharge with respect to ~he smokeless tobacco industry will be 
derived through a comparable procedure based upon a base per
percentage pOint amount and "a cap specific to that industry. 

3. 	 The surcharge payable by cigarette manufacturers will be the joint 
and several obligation of tho~e manufacturers, allocated by actual 
market share. The surcharge payable by smokeless tobacco 
product manufacturers will b~ the joint and several obligation of 
those manufacturers, as allocated in the same manner. Within each 
such respective product markt;:!t. the FDA will make such allocations 
according to each manufacturer's relative market volume in the 
United States domestic Cigarette or smokeless tobacco markets in 
the year for which the surcharge is being assessed, based on actual 
federal excise tax payments. : 

I 

4. 	 The surcharge fora given year, if any, will be assessed by the FDA 
by May 1 of the subsequent calendar year. Surcharge payments will 
be paid on or before July 1 of the year in which they are assessed by 
the FDA. The FDA may establish, by regulation. interest at a rate up 

I 
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5. 	 After payment of its share eDt the surcharge, a tobacco product 
manufacturer may seek return; of up to 75% of that payment through 
the abatement procedures described below. . . 

I 
! 

C.' Use of the Surcharge 	 I 


i 
, 
The Surcharge funds would be useq in an manner designed to speed the 

reduction of the ,levels of underage tobacco use. 
, 

Upon final completion and review of ~ny abatement petition, the FDA would 
transfer as grants to state and 10C91 government public health agencies, 
without further appropriation, 90%1 of all monies paid as Surcharge

I 
amou nts. I 	 ~ , 

I 	 . 
o As a condition of such transfers, the recipients of the transf~rred 

funds would be required to sp~nd them on additional efforts by state 
and local govemment agen'cies, or by contract between such 
agencies and private entities,i to further reduce the use of tobacco 

, products by children and adolescents. 

, 


o The FDA may retain up to 10 percent of such Surcharge amounts for 
Administrative Costs - the administration of the Surcharge 
provisions of the Act and rela~ed proceedings, and for other admin
istrative requirements impose1 on the FDA by the Act. , 

o If 10 percent of the Surcharg'~ amounts exceeds the Administrative 
Costs, the FDA may (1) tran~fer any portion of the excess to other 
federal agencies, or to state and local government agencies, to meet 
the objective of reduction of youth tobacco usage, or (2) may expend 
such amounts directly to speed the reduction of underage tobacco 
use. 

D. Abat:ement Procedures 
i 

. I ,

Upon payment of Its allocable shar~ of any Surcharge, a tobacco product 
manufacturer may petition the FDA for an i3batement of the surcharge, and shall 
give timely written notice of such petition t9 the attorneys general of the several 
states. ' 

1. 	 The FDA shall conduct a I hearing on an abatement petition 
pursuant to the procedures s'et forth in sections 554, 556 and 557 

I 
of Title 5 of the United States Code, 

, 
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2. 

3. 

4. 

5. 

6. 

7. 

. The attorneys general of the; several states shall be entitled to be 
heard and to participate in suph a hearing. 

i 

The burden shall be on Ithe manufacturer to prove, by a 

preponderance of the eViderce, that the manufacturer should be 

granted an abatement. . 


I 

The FDA's decision on whe~her to grant an abatement, and the 

amount thereof, if any, shall be based on whether: 


I 

(a) 	 The manufacturer has acted·· in good faith and in full 

compliance with the Act, and any FDA rules or regulations 

promulgated thereundf;!r, and all applicable federal, ttate or 

local laws. rules or reg~lations; 


i 	 • 

(b) 	 In addition to full compliance as set forth in (a) above, the 

manufacturer has· pursued all reasonably available 

measures to attain theirequired reductions; 


I 
(c) 	 There is evidence of ~ny action, direct or indirect, taken by 


the manufacturer to :undermine . the achievement of the 

required reductions or :other terms and objectives of the Act; 

and 	 . I 

(d) 	 Any other relevant eviqence. 

Upon a finding by the. FDA that the manufacturer. meets the 
grounds for an abatement u~der the standards set forth above, it 
shall order an abatement or up to 75% of the Surcharge with 
interest at the average United States 52-Week Treasury Bill rate for 
the period between payment bnd abatement of the surcharge. The 
FDA may consider all releva'nt evidence in determining what per- . 
centage to order abated. I 

Any manufacturer or state' attorney general aggrieved by an 
abatement petition decision of the FDA may seek judicial review 
thereof within 30 days in the Wnited States Court of Appeals for the 
District of Columbia Circuit. Unless· otherwise specified in this Act, 
judicial review under this s~ction shall be governed by sections 
701-706 of Title Sof the Unjt~d States Code. 

I 

Notwithstanding the foregoi~9. a tObacco product manufacturer . 

i 
i 
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may neither file an abatement petition or seek judicial review of a 
decision denying an abatement if it has failed to pay the surcharge 
in a timely fashion. .. 	 . 

, 
8. 	 . No stay or other injunctive relief enjoining imposition and collection 

of the surcharge amounts pending appeal or otherwise may be . 
granted by the FDA or any cdurt. 

I 
i 

":,",[Source/precedent: 5 U.S.C. Sections 5~. 556-57, 701-06] 
I 
I 
I 
I 

I, . 
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! 
Appendix VI: State Enforcement Incentives 

I 

i 
The details of the state enforc~ment incentives are as follows: 

i 

In addition to FDA and other federal agency, state attorney general 
and other e):isting state and local law enfor~ment authority under current law, the 
proposed Act requires the following: . 

i . 
. A. States must have in: effect a "no sales· to minors" law 

providing that it is unlawful for any manutadturer, retailer or distributor of tobacco 
products to sell or distribute any such prod~cts to any persons under the age of 
18. (42 U.S.C. §300X-26(a)(1); 45 C.F.R §96.130(b»~ This state st~tutory 
requirement remains in addition to the feder~1 regulatory prohibitions on retail sales 
of tobacco products to children and adolesCents (also defined as persons under 
the ~ge of 1i3) adopted by the FDA in its Aug,ust 28, 1996 Final Rule (to be codified 
at 21 C.F.R. §897.14 et §gg.); i 

B. States must conduct random, unannounced inspections at 
least monthly, and in communities geograph,cally and statistically representative of 
the entire s~lte and its youth population to ensure compliance with the "no sales to 
minors" law, and implement "any other action which the state believes' are 
necessary to enforce the. law." (goes further than 45 C.F.R. §96.130(c), 
96.130(d)(1),,(d)(2); ! .' 

• I 
. , 

C. States must conduct at least 250 random, unannounced 
inspections of retailer compliance with the ','no sales to minors" law per year for 
each 1 million of resident population, as det~rmined by the most recent decennial' 
census. In the case of tribes, tribes m4st conduct no fewer than 25 such 
inspections per location of point of sale l to consumers per year, conducted 
throughout the year. 

Annual State Reportin9 Requirements 
; 

As a condition to receiving any: moneys due and payable pursuant to 
the Act, States must annually submit a report to the FDA and the States must 
make their reports public (except as provided in (C) below) within the state. Such 

I 

state reports must include at least the foltowil;1g: 
, 

A A detailed description o~ enforcement activities undertaken by 
the state and its political subdivisions during the preceding federal fiscal year; 

! 
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I 

, B. A detailed description of the state's progress in reducing the 
availability of tobacco products to individucitls under the age of 18, including the 
detailed statistical results of the mandated cpmpliance checks; . 

, ! ' ' , 

C. A detailed description ot the methods used in the compliance 
checks, ana, ,in identifying outlets which w~re tested, ,with the FDA providing the 
state approp)riate confidentiality safeguards ltor information provided to the agency 
regqrding the timing and investigative techniques of state compliance checks that 
depend for their continued efficacy upon suCh confidentiality. 

! 

, D. A detailed description of strategies the state intends to utilize 
in the current and succeeding years to m1ake further progress on reducing the 
availability of tobacco products to children at,d adolescents; and 

I '_, 
E. The identity of t~e "single state agency" responsibl~ for 

fulfilling the, Synar Amendment and the Act's requirements, including the 
coordination and report of state efforts to reduce youth access to tobacCo products 
sold or offen~d for sale in the state. I " 

(strengthens and extends beyond 45 C.F .R.! §96.130(e) by adding greater detail to 
the requirements and transfening reporting c;>bligation of states to FDA from HHS) , 

Required Attainment Goals for State EnforCement 
I 

The FDA is required to make an annual Idetermination. prior to allocating any 
moneys allocated to the states under tti¢ proposed Act for the purposes of 
defraying public health care program expenditures (but not including or 
conditioning moneys made available und~r the Act for the payment of private 
claims), as t·o whether each state has "pursued all reasonably available measures 
to enforce" 'the prohibition on sales ofl tobacco products' to ,children and 
adolescents.. . ! 

i 
I 

In addition to the criteria set forth in 45 C.F.R. §96.130, the proposed 
Act will require the FDA to find presumptively that the state has not "pursued all 

I . ' 

reasonably clvailable measures to enforce" the "no sales to minors law" unless the 
state has achieved, in the following years, the following compliance rate results for 
the retail cornpliance checks required by theiAct: ' 

Federal Fiscal Year ,I Retail Compliance Check 
Under Review Performance Target 

5th Year after year of 75% 
enactment of Act 
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7th Year after year of 85% 

enactment Of Act 


90% 

enac:tment of Act and 

annually thereafter 


. i ' . , . 
These compliance percentages are expressed as the percentage of 

the random, unannounced compliance ch~cks conducted pursuant to the Act for 
which the retailer refused sale of tObaccb products to the potential underage 
purchaser. (note: these performance targets are far more stringent on the states 
than those in the Synar Amendment, which sets as a ''final goal" a target ofl.OO less 
than 80% (Le., an inspection failure rate6f no more than 20%) within "several 
years." Se;-45 C.F.R. §96:130. In addition. the proposed Act's targets are 
mandatory. uniform national minimum perf6rmance requirements. while the Synar 
Amendment calls for HHS simply to "negqtiate" an "interim performance target" 
beginning in 1998). 

10th Year after year of 

Reduction of Money AII~cated to State Not . 

Meeting Performance Targets 


If a state does not meet the Act's "no sales to minors" performance 
targets for r;etail compliance checks, then the FDA may refuse to pay to that non

.' I 

complying :state certain moneys otherwjse payable to that state under the 
I 

proposed Act. No state shall be held responsible for sales to underage consumers 
outside that state's jUrisdiction. Specifically,' the FDA may withhold from such state 
an amount E~qual to 1 % of moneys otherwise payable to that state under the Act to 
defray health care expenditures of public prpgrams of medical. assistance for each 
percentage point by which the state's perfcilrmance on its mandatory compliance 

I 

checks fails to meet the required performarce targets for that year. In no event 
may the FDA withhold more than 20% of the money otherwise allocable to such 
state under the Act for such purposes. I 

i 

The FDA shall reallot any w!thhold Amounts, once final, to states 
that exceed the Act's Performance T arge;ts, in amounts and by an allocation 
formula detE~rmined by the agency to reward those states with the best record of 
reducing youth access to tobacco products. i 

. I
Appeal Following Withhold 
. I 

Upon notice from the FDA o~ a withhold of moneys (the "Withhold 
Amount") allocable to the state under the f'ct. a state subject to such notice of 
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withhold may petition the agency for a release and disbursement of the Withhold 
Amount, and shall give timely written notice: of such petition to the attorney-general 
for that state and to all tobacco product l11anufacturers_ The agency shall 'hold, 
and invest in interest bearing securities of the United States government or its 

.. 	agencies, a.ny Withhold Amounts subject- :to a pending petition for release and 
disbursement or related appeal until final disposition of such petition and appeal. 
.' . 	 , 


i 

I 


In the case of petition by a state for a release and disbursement of a 
Withhold Amount, the agency's decision o~ whether to grant such a petition, and 
the I;lmount thereby released and disbursed; if any, shall be based on whether. 

I ", . 

(1) - the state has acted in 'good faith and in full complianCe with 
I 

the Act, and any agency rules or regulation~ promulgated thereunder; :.. 

. i 


(2) . the state has pursued Iall reasonably available measur~s to 
attain the Hetail Compliance Check Perfqrmance' Targets and Youth Smoking 
Reduction Goals of the Act; . 

(3) there is evidence of any action, direct or indirect, taken by the 
state to undermine the' achievement of the Retail Compliance Check Performance 

. Targets and Youth Smoking Reduction Goals or other terms and objectives of the 
Act; and I i' 

i 

(4) any other relevant evid~nce. 
I 	 . 

The burden shall be on the stette to prove, by a preponderance of the 
evidence, that the state should be granted a release and disbursement of the 
Withhold Amount or any portion thereof. Pr!or to decision,the agency shall hold a 
hearing on the petition, with notice and ~pportunity to be heard given to' the 
attomey general of that state and to all domrstic tobacco product manufacturers. 

. ! 	 . 
Upon a finding by the agency that the state meets the grounds, as 

set forth above, and the burden of proof for a release and disbursement of a 
Withhold Amount, then it shall order a relec:ise and disbursement of up to 75% of 
the Withhold Amount appealed, and it shall so release and disburse to the state 
that amount, with interest at the average Uf"\ited States 52-Week Treasury Bill rate 
for the period between notice and release of such Withhold' Amount. The agency 
may conside:r all relevant evidence in determining that percentage of the Withhold 
Amount to order released and disbursed. 

! 
I 

Any manufacture'r or state att9rney general aggrieved by a Withhold 
Amount decision of the agency may seek judicial review thereof within 30 days in 
the United States Court of Appeals for the District' of Columbia Circuit. Unless 
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otherwise specified in this Act, judicial revje~ under this Section shall be governed 
by Sections 701-706 of Title 5 of the United: States Code. 

. I 

No stay or other injunctive relief enjoining imposition of the withhold 
pending appeal or otherwise maybe granted by the FDA or any court. 
.' . I 

I 

No appeal may be taken froni an agency decision denying a petition 
to release Clnd disburse a Withhold Amount unless filed within 30 days following 
notice of such decision. No stay or other injunctive relief, enjoining imposition of 
the withhold pending appeal or otherwis~, may be granted, by any court or 
administrative. agency. Appeals filed hereunder shall be made to the District of 
Columbia Circuit Court of Appeals and, on appeal. shall be governed by the 
procedural and evidentiary provisions of th~ Administrative Procedures Act, unless 
otherwise specified in this Act .. The judgm~nt of the District of Columbia Court of 
Appeals on appeal shall be final. 

, . 
I 
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Appendix VII - Resirictions emi Point of Sale Advertising ': '., 

The details with respect to pOi?t of sale advertising restrictions are as 
follows: 

1. . 	Them shall be no Point of Sale' Adv~rtising of tobacco products, excluding . 
adult·-only stores and tobacco outlets, exceptas provided herein: 

I 
A. . 	 Each manufacturer of tobacco Iproducts may have not more than two 

separate point of sale adverti~ements in or at each location at which. 
tobacco products are offered for sale, except any manufacturer with 
25 percent of market share rhay have one additional point of sale 
advertisement. . A retailer may have one sign for its own' or its 
wholesalers contracted house: retailer or private label brand. 

I 
No supplier of tobacco prod4cts may enter into any arrangement 
with a retailer that limits the retailers ability to display any form of 
advertising or promotional m~terial originating with another supplier 
and permitted by law to be displayed at retail. . 

B. 	 Point of Sale advertisementsi p~imitted herein each shall be of a 
display area not larger than 576 square inches (either individually or 
in the aggregate) and shall consist of black letters on white 
background or recognized. tYpographical marks. Point of Sale 
advertisements shall not be attached to nor located within two feel of 
any fixture on which candy is clisplayed for sale. Display fixtures are 
permitted signs consisting of b~and name and price. not larger than 2 
inches in height. 

2. 	 Except as provided herein, Point of Sale Advertising shall mean all printed 
or grc'tphical materials bearing the brand name (alone or in conjunction with 
any ether word). logo, symbol. mottol selling message, or any other indicia 
of productidentificatian identical or si~ilar to, or identifiable with, those used 
for arty brand of cigarettes or smokeless tobacco, which, when used for its 
intended purpose, can reasonably be anticipated to be seen by customers 
at a lG)cation at which tobacco products are offered for sale. 

3. 	 Audio and video formats otherwise permitted under the FDA Rule may be 
distributed to adult consumers at pdint of sale but may not be played or 
showin at point of sale (i.e .. no "static rideo diSPlayS'? 

I 
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Appendix VIII - Public Disclosure of Past and Future Tobacco Industry 

Documents and Health Research 


I 

'The legislation would ensure that previously non-public or confidential 
documents f((3m the files of the tobacco industry - including the results of internal 
health research - are disclosed to the fed~ral government, the States, public 
and private Utigants, health officials and the public. The legislation also would 
provide for binding, streamlined and accelerated judicial determinations with 
nationwide effect in the event that disputes t;emain ,over the legitimacy of claims 
of privileges or protections, including attorney-client privilege, and work. product 

, 	 I 
and trade secret protections., ,I 

I 

1. Under the Act, the manufacturers and CTR and TI would establish 
al national tobacco document depository that is open to the public 
and located in the Washington, DC area. This depository would 
serve as a resource for litigant~, public health groups, and anyone 

, else with an interest in the tobacco industry's corporate records on 
the subjects of' smoking and health, addiction or nicotine 
deperidency, 'safer or less hazardous cigarettes and underage 
tobacco use and marketing. Specifically: 

o 	 The depository would inci~de all of the documents produced 
to the other side by the manufacturers, CTR and TI in the 
Attorneys General action~ (including aU documents selected 
by plaintiffs from the Guilford, U.K. repository), Philip Morris 
Companies Inc.'s defamation action against Capital

I 

Cities/ABC' News, .the FifC's investigation concerning Joe ' 
Camel and underage marketing, the Haines and Cipollone 
actions and the Butler acti?n in Mississippi. 

o 	 In the event there are additional existing documents 
discussing or referring to health research, addiction or 
dependency, safer/less ha;zardous Cigarettes, studies of the, 
smoking habits of minors and the relationship between 
advertising or promotion ahd youth smoking that the 
m,anufacturers or trade as~ociations have not yet completed 
producing as agreed or required in the above actions, such 
additional documents shali be placed in the depository 
commencing within 90 days of the effective date of the Act, 
and concluding as soon a~ practicable thereafter. 

I 
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o 	 Except for privileged an:d trade secret materials (which shall 
be exempt from disclosure into'the depository), all do~ments 
placed in the deposit6ry shall be produced without' any 
confidentiality designatio~s of any kind. 

I 
I 

() 	 Along with these document collections. the manufacturers and 
trade associations shall! place into the depository all indiCes 
(as defined by the court's order in the Minnesota Attorney 
General action) of documents relating to smoking and health, . 
including aU indices identified by the manufacturers in the ' 
Washington, Texas and iMinnesota Attorney General actions. 
Any computerized indie:es shall be produced in ~oth a 
computerized and hard-copy fonn. (If redactions of any such 
indices are required in order to protect any privileged or trade 
secret information, such redactions shall be subject to' the 
procedures 'set forth below for adjudicating any disputes over 
claims of privilege and trade secrecy.) 

I 

o 	 All documents placed ihto the depository shall be deemed 
produced for purposes of any litigation in the United States. 
The court in each underiying action shall retain the discretion , 
to determine the admissibility on a case-by-case basis of any 
such produced dOCUnien~. 

I 
o The tobacco industry s~a[1 bear the expense of maintaining 

the depository. 

2. 	 Immediately upon finalizing a ;resolution of these litigations with the 
Attorneys General, without w~iting for Congress to embody these 
requirement in the proposed legislation. the manufacturers, CTR and 
TI shall: ! 

I 

I 
o 	 Commence to conduct: a good-faith, de novo, document-by

document review of al\ documents previously withheld from 
production in tobacco '!tigation on grounds of privilege. The 
purpose of this review;shall be to identify documents which 
the reviewer concludes' are not privileged. All documents so 
identified shall be pl~ced in th~ depository as soon as 
practicable. 

I 
o Prepare and place in ~ the national depository as soon as 

, practicable a compr~hensive new privilege log of all 

I 
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documents that the manufacturers, CTR and TI, based on 
their de novo review, continue to deem to be legitimately 
privileged against disclosure. 

. I 

.1 
o 	 Itemize on this new privilege log all of the descriptive detail 

that the court has reqtiired defendants to furnish document
by-document on their privilege logs in the Minnesota Attorney 
General action, thereby ensuring that there will be sufficient 
detail on the privilege logs to enable any interested person to 
detennine whether he 'or she. wishes to challenge claims of 
privilege or trade secrecy on any particular documents. ' 

3: 	 The Act also would establish a panel of three federal Article III 
judges, appointed by the JUdicial Conference, to hear and decide . 
all disputes over claims of privilege or trade secrets, except for 
those disputes that already h~ve been detennined by other federal 
or state courts at the time the Act is enacted or are pending in 
cases prior to the time the Cdurt has had an opportunity to begin to 
revi~w privilege claims. I 

I 
I 

Q The three-judge panel I shall decide all privilege or trade
I 	 . 

secrecy challenges asserted by the federal government, the 
States, public and private litigants, health officials and the 
public with respect to to~acco industry documents. 

o The Act would vest exc;lsive federal jurisdiction for the three- . 
judge panel to decide ahy such disputes in accordance with 
the ABNALI Model Rule1s and/or principles of federal law with 
respect to privilege andj the Uniform Trade Secrets Act with 
respect to trade secreqy. Any such adjudication shall be 
reviewable only in the rrtanner pre!}cribed by 28 U.S.C. [Sec. 
1254-certiorari]. I 

o 	 The panel's adjudications shall be binding upon all federal and 
state courts in alilitigatio:n in the United States. 

1 
o The panel shall be authorized to appoint Special Masters 

pursuant to Fed. R. Civ! P. 53, with the cost to be borne by 
the tobacco industry. 

o Once the Act becomes effective and the three-judge panel is 
appointed. all disputes that may arise concerning privilege 
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I 

r 
i 

claims by the manufacturers or trade associations relating to 
smoking and health subjects must be resolved through this 
process, except for dis~utes in pending cases that Can be 
resolved prior to the time the Court has had an opportunity to 
begin to renew privilege plaims. 

o 	 If, a claim of privilege is riot upheld, the three-judge panel shall 
consider whether the cl~imant had a good faith factual and 
legal basis for an assertion of privilege and. if the claimant did 
not, shall assess against :the claimant costs and attorneys' fees 
and may assess sl,Jch ad9itional costs or sanctions as the' pa~el 
may deem appropriate. : 

I 

4. 	 In order to expedite the process of judicial review and to ensure that 
the federal govemment, the: States, public and private litigants, 
health officials and the public ;no longer need to be concemed that 
claims of privilege and trade secrecy are being asserted improperly 
or without legal basis, the legislation would create an accelerated 
process by which any public or private person or entity. subject to a 
right of intervention by any other interested person or entity, may 
challenge any claims of privilege or trade secrecy before the three
judge panel. Under the Act, a person or entity filing such an action to 
challenge to privilege or trad~ secrecy will not need to make any 
prima facie showing of any kind as a prerequisite to in camera review 
of the document or documents ,at issue. 

S. 	 The manufacturers would al~o be, subject to certain continuing 
disclosure obligations over! and above the aforementioned 
provisions and whatever further judicial discovery may be required 
in pending or future civil action~. Specifically, for the first time ever, 
the manufacturers would ,bt$ required to disclose all original 
laboratory research relating to the health or safety of tobacco 
products, including, without! limitation. all laboratory research 
relating to ways to make topacco products less hazardous to 
consumers. 

i 
o 	 Whenever such researcli is performed in the future, the 

manufacturers shall disclose its results to the FDA. 

o In addition, all such research (except for' legitimate trade 
secrets) shall be produced1to the national document depository 
described above. In addition. the manufacturers and trade 
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· associations shall produce into the depository on an ongoing 
basis any future studies ~f the smoking habits of minors or 
documents discussing or referring to the relationship. if any. 
between advertising and promotion and underage smoking. 

I 
I 	 . 

o No original laboratory rese,arch relating to the health or safety 
of tobacco products shall pe withheld from either the FDA or 
the depository on grounds; of attomey-client privilege or work 
product protection. I 

6. 	 The tobacco manufacturers' a~d CTR'$ and TIts compliance with 
;any of the provisions of this A9t shall not be. deemed a waiver of 
any applicable privilege or prot~ion. 

, 
, 

7. 	 The Act will also incorporatere~sonable and appropriate provisions 
I 

to protect against the destruction of documents bearing 0['1 matters 
of public health or safety. I 
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Q&A on Tobacco Settlement 
I 

June 20, 1997 

Q. 	 Did the Administration help close the deal? 

A. 	 No. My staif monitored the talks closely so that we would be in' a position to evaluate and 
respond to any possible settlement. We consistently told the parties that they would have to 
close an agmement on their own, and they were *ble to do so without any help from the 
Administration. ~ 

Q. 	 How will you proceed? 

A. 	 I have asked my Domestic Policy Advisor, along' with the Secretary of Health and Human 
Services, to undertake a thorough public health review of this agreement. They will consult 
with all interested agencies, members of Congress, and the public health community. 

Q. 	 How long will the review take? 

A. 	 The review will take as long as necessary to conduct a careful analysis, but we will seek to 
work promptly and expeditiously. We expect thi~ to be a matter of weeks, not months. " 

Q. 	 Dr. Kessler and Dr. Koop have asked in a letter to you that you give them 30 days to 
complete thdr own review before signing off 0;0 anything. Are you going to wait? " 

A. 	 I intend to consider closely the views of the public health community, including Drs. Koop 
I ' 

and Kessler, before rendering any judgment qn the settlement. But it is premature to commit 
to any firm timetable for reaching my conclusion~ 

! 

What will you look at in evaluating this agreeritent? Q. 	
I ' 

A. 	 We will evaluate whether this agreement protects the public health •• and particularly the 
health of our children. We will pay special atten~ion to the part of the agreement dealing 
with FDA jurisdiction. The actions the FDA has taken under this Administration forced the 
industry to the bargaining table, and we will insist that the FDA has all necessary authority to 
regulate nicotine and tobacco products. We also rill carefully review the financial terms, of 
the settlement, including whether the money will go toward protecting the health of our 
children and the general public. : 

Q. Th~ final de:llllimits punitive damages - a ke)concesSion to the tobacco industry. 
Won't you oppose that given your previous opposition to caps on punitive awards? 

I 
A. 	 The limitation on punitive damages for past miscpnducfis not a deal-breaker for us. We 

understand that the attorneys general extracted substantial concessions from the .tobacco 
I . 

companies for this limitation, and we will evaluate whether the agreement as a whole 
advances the nation's public health interests. ! ' 

i 
Q. 	 Are you takiing a political risk in considering a'pproval of this settlement? 



A. 	 This isn't about politics; it's about protecting th:e public health. We didn't think about 
politics when we took on tile tobacco companies last year with our announcement of the 
FDA rule. And we won't .Iook to politics now i~ evaluating this agreement. 

I 


I 



