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. MEMORANDUM POR'SECRETARY RUBIN
FROM: | EDWARD S. KNIGHTfZé%Aﬁnééf/ /ﬁ;vL27?C

SBUBJECT: Waco Hearlngs Excerpts Dlscu551ng Transfer of ATF
S . to DOJ/FBI : .

Please find attached transcript portions of yesterday's Waco
Hearings cqntaining exchanges between Director Magaw and
Representatives Brewster and Bereuter on the sub)ect of
transferrlng the Bureau of Alcohol, Tobacco and Firearms from
Treasury's jurisdiction to the DOJ/FBI's gurlsdlctlon.
Undoubtedly, this subject will arise again in the future.

Attachment
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Wear+ here
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MR. NOBLE: I didn't feel uncomfortable, I just didn't have the
authority. ‘ -

REP. BEREUTER: Okay, then did you bounce it up to whomever did
have the authority? ' ‘ (

‘MR. NOBLE: That's what I'm saying, is the person who had the
authority, his name is John Simpson, he was the Acting Assistant
‘Secretary for Enforcement. He's the person whom I advised about all
the concerns I had. He's the person with the de sera and de facto
authority to have called off the raid or permit the raid to proceed.

REP. BEREUTER: All right. Whatever your gut reactions. were, I
salute you. I've got about 19 years of military background and with
regards to the tactics and planning, it was very, very poor. Part of
Mr. Brewster's question that he asked you, Director -- I'm not sure if
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I'm in agreement w1th your response. Because as I sit through these
hearings I'm asking about the legitimate roles of government and our’
oversight functicns and I agree with you when you said ATF is an
agency that needs close oversight. I mean not only within Treasury
but that's our purpose and function constitutionally. And I have been
bothered that -- I guess from the Watergate hearings, it's almost lald
down the marker in this town that if you have a Congressional
oversight hearing that there must be a smoking gun. And I don't think
that's necessarily true either. So I want you to know that. 'I'm
being upfront with you. : ”

‘And I also -- that's not a question.
MR. NOBLE: I just appreciate it.

.REP. BEREUTER: 'I also though know all the political garbage
that‘s going on in the town too, back and forth, back and forth, and I
wish we could just get on with' the business. But part of the
questions that I go through is is there a future for the ATF, that's
what I am asklng myself. And if there is a future for the ATF, what
kind of future is it? Or do we go back to the don't call them ATF,
call them revenuers again I guess. And moving firearms to FBI. I
mean I've been asking that question. I think Mr. Brewster's question
was very good. And when you say well let's not really do that because
wouldn't that make them just a federal police force. Well isn't that
what ATF is now? would you help me answer that question. See I
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disagree with that.

MR. MAGAW: ATF has fairly limited jurisdictions. Firearms -- we
don't get into financial institution fraud, we don't get into bank
robbery, any of those things. And so the firearms, by the fact that
it's a regulatory industry, it's also tax collected on that, it all
fits very well in the Treasury scheme. And because firearms are so
controversial and there's so much passion throughout the country pro
-and con for them, I believe that you leave them in an agency like this
where you have the close oversight. And that's strictly my opinion
and my judgment. :

REP. BEREUTER: All right, well we're going to keep on that issue
“because that will be some of the carry over issues after this hearing.
Right now I am galng to yield the balance-of my time to Mr. Ehrlich.

REP. MCCOLLUM: Mr. Ehrllch you will be recognized. I don't
think we have somebody else on this side of the aisle that wants to go
right now anyway So you have the 30 seconds plus your own time, so
go ahead. ' ‘

REP. EHRLICH: Thank you, Mr. Chairman. Please indulge me for a
second. We're talking about political garbage, my colleague to my
right used the phrase political garbage, and a lot of us on both sides
of the aisle were actually trying to get facts. We appreciate your '
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testimony here today. The source of my utter frustration with this
town, being here six months, is comments like the following that were
made at the White House press brleflng today.

In answer to a question to Mr. McCurry, how specifically are the
Republicans trashing law enforcement, this answer was elicited. By
implying to the American people that somehow or other the conduct that
they are looking at in Waco is representative of the way law
enforcement officers behave. And the President isoing to stand
forthwith with law enforcement officers, four square with law
.enforcement officers. He is standing up for the law enforcement
officers in this country who put their lives on the line while this
Republican majority and this committee attempt to undermine confidence
in law enforcement officers.

i

I assure you both, that's not my purpose, and I have a couple of

very specific questions for you. Mr. Noble, revisiting hopefully for
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different tack in some of the questions, it's my understandlng from
some discussions I've had that the Texas Rangers felt they were not
treated well at all during the siege time at Waco. Are you aware of
that feeling?

MR. NOBLE: Sir, I say this with all due respect to the question,
I very much would like to leave this hearing not saying anything bad.
about any law enforcement component unless necessary. I know having
been with the FBI's hostage rescue team that when they come into an
operation they take over. And I've been with other law enforcement
officers when that happens and it is not something that makes law
enforcement officers who believe they are able happy That's just the
way 1t is.

REP. BREWSTER: Was that .a yes?
MR. NOBLE: Yes.

REP. BREWSTER: Okay. Along that same line, it was my
understanding that Koresh at one point asked to negotiate with the
Rangers and they at one point asked to negotiate with him. Is that
correct? If we could make it shorter, I don't have a lot of time.

MR. NOBLE: Okay, this is going to be fast. I saw it on TV, yes.
REP. BREWSTER: I'm sorry. |

MR. NOBLE: I saw the Texas Rangers interviewed on TV where they
said that, so that's the source of my information.

:*6£l'¥«re'REP; BREWSTER: Okay, I haven't seen that. Mr. Magaw, I'm
certainly impressed with the discussion you and I have had previously
and also with your discussions of the many things that went wrong here
and how you feel that you are making progress and keeping it from
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happenlng again that way. Also I thlnk you ve been very stralght up
in talking about the fact that the tactical 1ntelllgence was not good,
that you changed the press (ph) structure, that you ve made many
"changes in ATF.

On that same lihe, and I am just asking a rhetorical question,
why would we not be better served for ATF to be part of FBI and FBI do
the intelligence part, ATF do the flrearms part?



the alcohol and the tobacco industry over the years not so good a job
1nterfac1ng with the firearms 1ndustry, and we're going to do a better
job at that.
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April 30, 1995

Mr. Secretary:

Per Sylvia Mathews, here are
suggested talking points regarding
possible Congressional hearings on
the Waco events. '

These are for your 7:30 a.m.
meeting on-Monday.

A transcript of the Attorney
General’s interview on Meet the
Press today is included.

Chris Brown/Enforcement
‘Chris Peacock/Public Affairs
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Do you think Congressional hearings to examine the actions

of federal law enforcement at Waco are appropriate?

We respect Congress’ prerogative to examine events at Waco,
and we’ll cooperate if that happens. But as Attorney -
General Reno said Sunday on Meet the Press, "I think to link
Waco with what happened in Oklahoma City is wrong, because
there is absolutely no excuse for what happened in Oklahoma -
City." I would hope that any such inquiry won’t distract us
from bringing to justice the people who blew up the federal

building filled with more than 500 men, women and children.

ATF's'actions at Waco have already been subject to exten51ve
scrutiny. In September 1993 a Treasury review team,
supervised by an independent panel, analyzed ATF's

‘investigation and its attempt to serve lawful warrants at

the Branch Davidian compound on February 28, 1993. Both
parties and the press praised the report for its candid,
impartial evaluation of those events.

Treasury acted swiftly. Secretary Bentsen installed new
leadership at ATF, including the appointment of John Magaw,
the previous director of the Secret Service, as director.
The two raid commanders are no longer authorized to carry

firearms or lead raids. ATF personnel have received

extensive training in crisis management since the ing¢ident.

. Frankly, ATF does a good job. It found the key evidence in

the World Trade Center bombing. In the past ten years
lawsuits charging ATF with constitutional violations have
been filed in less than half a percent of all cases. Not
once has a court ruled against ATF. '

Background:
In the last ten years ATF investigated more than 50,000

cases involving nearly 80,000 suspects and served more than
10,000 federal warrants. :
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NBC -"MEET THE FRESS"
» . WITH BOST: TIM RUSSERT
JOINED BY: DAVID BRODER AND ROBERT NOVAK

GUEST: JANET RENO, U.S. ATTORNEY GENERAL
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FLERSE CREDIT QNY QUHTES OR EXCERRTS FROM THIS NBC QRGGRQM TO "NBC'S
MEET THE RRESS.

MR. RUSSERT: And with us now, the attorney generai of the United
States, Janet Reno. Madam Rttorney General, welcone.

What is the latest on Oklanoma City? We have 126 dead, including
15 children. Are we any closer to capturing John Joe =~ John Doe II?

ATTORNEY GEN. RENG: - Obviously, as I have said on many occasions,
to discuss just what is happening would be counterproductive to the
investigation, but FEI agents, ATF agents across the country are
pursuing every lead. The U.S. attorneys in various districts are
working closely with the FBI. I am in constant touch with Director
Freeh, and I feel very good about the way the 1nvestxgatlcn is
proceeding.

MR, RUSSERT: There are about a thousand law enforcement
officials involved in .the investigatien, I've read. How long can you
maintain that intensity of this manhunt?

ATTORNEY GEN. RENO: T think it is important that we do
everything humanly possible te bring the people responsible for this
* tragedy in Oklanmoma City to justice, and we're going te continue that
effore. : :

MR. RUSSERT: Timothy McVeigh, who has been captured, has been
told by everyone from the president on down that he's going to get the
death penalty, if convicted. Would it be appropriate to say to h1n,
“Listen, talk to us. Tell us who was involved in this bomb:ng,,
this conspiracy, come clean, and perhaps we'll give yau 1life
inprisonment®”?

ATTORNEY GEN. RENO: In all of trese situations, we look . at the
isgsues as they dovelop, and we dor’t deal with "what ifs.™

MR, RUSSERT: So there's novpcssibility we would plea bargain
with Mr. McVeigh? V
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3 to how to proceed with cooperation or any other factor based on the
vidence that is available at the time, but to speculate would not be
ise. .

MR. RUSSERT: But he's a wealth of information as to what
appened. ' ) :

ATTORNEY GEN. REN(: ARAgain, you have to consider the whole effort
n the context of the information we have, the evidence we have, and
ouw've got to make a judgment based on the whole context and where the
nvestigation leads us. :

MR. RUSSERT: One oF the more interesting things to me, Madame
ttorney General, is the money. We have Mr, McVeigh rent a truck,
ent hotel rooms, acquire fertilizer, spending probably clese to
18,22@ over a two-week period. HWhere did he get the money? He was
nemployed. . ‘

ATTORNEY GEN. RENO: Obviously,; tnis is one of the.issues that
ill be pursued as this investigation unfolds.

MR, RUSSERT: And you kpow néthing else at this point?

ATTORNEY BGEN. REN(: Rgain, as you well know, it wouldn’t be wise
or me to talk about what 1 know as we’re pursuing the investigation

or fear of disrupting the xnvest;gatxon.

MR. RUSSERT: Let me talk about some of the rhetoric that has
pen used over the last couple months about your agency. The head of
‘he NRA, who will be our guest later in the prograsm, has said the
‘ellowing: “You can se¢p it when jack—booted government thugs wearing
;lack, armed to the teeth, break down a door; cpen firg with an
.wtomatic weapon, and kill or maim law—abiding citizens. In Clinton's
dministration, if you have a badge, you have the government's go-
nead to harass, intimidate, even murder law-abiding citizens.*®

What's your reaction?

ATTORNEY GEN., RENO: I think the best reaction is to say, "Give
1s the specifics, Let us look at it." Because what we want to do is
.0 make sure that law enforcement holds people accoqhtable when they
rommit a erime, wWwhen they have engaged in violent acts, but we want to
io 8¢ according to the Constitution, according to principles of due

srocess, without rhetoric.

I think the most damagzng thing that we can do in the country is
o talk in pgeneralities or in picturesque terns. I think it {s.
mportant that we talk based on the gvidence and the law and that we
:nforce the law the right way, firmly, fairly, holding people
accountable. ‘

MR. RUSSERT: Congrosswoman Helen Chenoweth of lowa —-- ldaho is
introducing legislation which says that a federal agent will have to

.ETX
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register his firearm with a locél sheriff and become deputized'befove
he can carry out his duties. What would you think of that
legislation? '

‘ATTORNEY GEM. RENO: I don't think that that legislation could be
productive to really a proper enforcement of the law consistent with
due process, consistent with the Constitution. I think clearly there
are principles of federaliss that apply here, and I think we should
talk together about how we develop the partnership between federal and
state law enforcement. We’ve been working with law enforcesent across
this country to make sure that we work together, respecting each
agency's role in the ultimate, proper enforcement of the laws.

MR. RUSSERT: Ang finally, let me ask you about B. Bordon Liddy.
He is somecne who says he's using pictures of the president and the
Tirst Lady for target practice and that if an ATF or FBI agent conmes
to his house, "I advise shooting them in the head, because they wear
flak jackets. Shoot them twice 1n the body. If that doesn’'t work,
shoot them in the groin.”

ATTORNEY GEN. RENO: Again, I think it is so important for all.of
this nation to talk in measured, reasoned teems about how we prevent
viclence, about how we bring this nation together.

Something special is happen1ng in Los Angeles, 1 think today and
this weekend. Three years ago, Los Angeles erupted in riots, but
.today Los fngeles is coming together. Communities across America are
working together to bring groups that have engaged in conflict
-zogether peacefully so that we can address the ultimate problems of
this nation. :

MR. RUSSERT: = David? - . N

MR. ERODER: General, you referred to the principles of
federalism when answering Tim's question. The Supreme Court this week
«nocked out a federal law banning guns within a thousand feet of any
school, said that was just too much of a stress of the xnterstate
*omuerce clause.

The president mas told you to find some way around that decision.
‘Anat I'm curious about is why, since we have 42 state laws banning
juns from schools, why do we need a federal law, except to give some
federal official political symbolism credit for passing it?

ATTORNEY GEN., REND: I don't think it's political symbolism. 1
think what we're trying to do is to make sure that we have laws that
address the issue that we confront. Having been 253 miles down a
state far removed from other states’ borders, I'm not as sensitive to
:nose issues where problems develop because of crimes that cross
sistrict lines or state lines, and I think, as we address the
.egislation in this next week and thoughtfully work together, 1 think,
+e can come up with legislation that adheres to the principles of

‘ederalism while at tne sane time provides the necessary protection
“or gur children. C

ETX
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MR, BRODER: But if it's already a crime in 4& states, how will
any child be safer by Congress passing such a law?

ATTORNEY GEN, RENO: Qgain, there may be situations where that
crime may be the factor that can enable the federal government to take
action against a gang or others that cross state lines.

It is so important for the states that don't have it, for those
‘that do that may have liamited resources that we work with thes in a
“true partnership, focusing on what the federal government should be
doing in partnership with state and local government.

MR. BRODER: Now, FBI Director Freeh gave some testimony this
week that was pretty startling. He said for two decades, the FBI has
been at an extreme disadvantage with regard to donmestic groups which
advocate vioclence. We have no intelligence or background infermation
on them until they're violent talk becones deadly action.,

Is that an accurate description of the situation?

ATTORNEY GEN. RENQO: When I took office, I was confronted with
the guidelines. I had not dealt with the guidelines as a local
‘prosecutor, and when Director Freeh took office; he, I think, found
the same concern that I had, that people had interpreted the
guidelines in a very limited way. If you read the guidelines, I think
they give the FBI the tools toc do the job, and we've been working and
"hope to werk in consultation with Congress . on how these guidelines
should be interpreted to give them the full effect that will 'provide
the protections thne guidelines were designed to provide, but, at the
samg time, not shackle the FBI in its duty to pursue legitimately and
properly any lead that is —— leads to violence.

MR. BRODER: But Director Freeh alsc said to Senator Thompson of
Tennessee that if the guidelines that you inherited were interpreted
broadly, rather than defensively —— that!'s his language =-- that he
could have dealt with a situation like, hypothetically, the Michigan
militia.- :

~You've been there two years. Why maven't the guidelines been
interpreted in a way that gave you that authority?

. ATTORNEY BEN. RENO: Again, when I took office, I looked at them
and concluded that the interpretation had been limiting.: :

It was fascinating, because one agency would say -= or one agent
would say, "Yes, I can do it." Another would say, "I can't.” We
‘wanted to work carefully through this issue, and Director Freeh and |
have been doing so. -

MR. BRODER: As you know, the reason that the guidelines were put
in place was that, almost 2@ years ago, the Senate committee found
that the FBI and other law enforcemsent agencies had been engaging in

-ETX
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what they called a pattern of consciously and repeatedly violating the
laws and constitutions by investigating the political activities of
hundreds of thousands of American citizens; and the report said that
was done without the k?owledge of presidents or attorney generals.

Now, i1f you're going to expand the authority of the FBI to
infiltrate these organizations, what assurance is there that we won't
run into exactly this problem again?

ATTORNEY GEN. RENO: I think what we need to do is to make sure .
that the guidelines are used not to investigate political reaction,
. bBut to investigate any lead that results in evidence that would lead
us to viclence and lead us to effortse to prevent vielence. I think
that can be done under the guidelines as they have been annocunced over
these 20 years, and what we want to do is to work with Congress to
rake sure that they understand how we are interpreting the guidelines,
now we are taking steps 6 avoid the abuses that the guidelines were
designed to prevent. R

MORE
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MR. NOVAK: Madame Attorney General, the bombing in leahoma City
came on the second anniversary of the burning of the Branch Davidian
‘compound in Waco, Texas. Thoamas -— Timothy McUezgh, the suspect, was
apparently enraged by Wace, visited Wace. In the aftermath of the
pombing, it turns out there are a lot of people in this country uhc
are. st111 simmering over and burning over the attack on Wace.

' Do you think new, in the interests of a national reconciliation,
it is time for you for the first time to admit that you made a mistake
in ordering the federal assault at Waco?

ATTORNEY GEN. RENQ: First of all, I think teo link Waco with what
nappened in Oklahesa City 1is == is wrang, because there is absolutely
no excuse whatsoever for what happened 1n Uklahcma City. Let us
address Waco separately. :

In any situation where the lives of officers who were executing a
lawful warrant were taken —— four officers, four agents, were killed,
16 were wounded in a 4S-minute gun battle. That*s when I came in,

We didn't attack., Ue tr:edvto exercise every restraint pessible
to avoid the viglence. We tried, based on what we knew at the tinme,
to negotiate, to work through, to try to understand what we could do
to resolve that situation short of vaolence.

When the decision was made that something had to be dane because
it was going to go on and it could net be peacefully resolved, we
tried to do everything we could. Not one FBI shot was fired.

In the end, independent peaple came in, independent fire experts
-ame in and concluded that that Fire was not set by government, it was
set by David Koresh and his followers.

The ‘important thing, Mr, Novak, is that we hold people
iccountable for their violence, that law gnforcement work with
saverybody concerned to do everything they can to bring people who are
siolent to account, but that we do 50 trying te learn from every
:xperience we can how we can do so without violence to those who are
10t »espensible.

MR. NOVAK:. But since there are other paople, Madame Attorney
sengral, who disagree with that interpretation of what happened in
)ace, would you welcome & congressional irnvestigaticn by the House,
ne Senate, or both to Finally answer the unanswersd questions about
ace? : ‘

ETX
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ATTORNEY GEN. RENO: What we have said from the beginning -- and,
as you know, I have testified anod I have said that we welcome every
effort imaginable to figure out how we hold people accpuntable for

their violent acts., .%

You cannot walk away from the death of four agents and 16 people
wounded and say, “"Too bad. We'rg not going to go after them.,” We’ve
got to do it in a fair; thoughtful way, and I would welcome, as [
have, every effort to uﬂderstand how we hold people accountable while
minimizing the violence,

MR, NOVAK: Let me ask you one unanswered question, and that is
== that you have never answered —— and that is for your decision that
lead to the death of 81 peoaple at Haco, who told you that there was.
sexual molestation going on there, which you now say was an incorrect
information? R lot of people wonder where did you get that '
information? ' ' '

ATTORNEY GEN. RENO: Sir, one of the problems is that you all in
the media take something that somebody said and throw it out. UWhat I
will do -— 1 do not have the Waco files with me, but we will get that
information to you to show you the evidence of sexual molestation that
was available to us., fAnd it is important that as we review Waco that
particularly all of you in the media, as we review Waco, review it
carefully, based on the evidence, based on the record, 5o that we do
nat contribute to the sisinforsation that so obscures the issues that

we've got to confront in this nation.

MR. RUSSERT: mMadame Rttorney General, do Qou have any doubt that
you'll capture John Doe 117 ' ’

-

ATTORNEY GEN. RENO: One of the things that I've learned is that
we are going to do everything we can to make sure that that man is
osrought to justice, and based on what the FBI and federal law
snforcement and local law enforcement working together have been able
0 do, I think we're going to do it,

MR, RUSSERT: We thank yau for joining us this nawningQ
ATTORNEY GEN. RENO: Thank you.

HRY
END

ETX
wpr 30, 19395 11:20 ET
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MEMORANDUM FOR SECRETARY BENTSEN . - ' /1
, S A , o

r .
FROM: Ronald K. Noble®kn) V' 2. e
SUBJECT: Investigation of ATF Waco Operatiody - o {ﬁzzj
' d
. . . ) . '—'3'/’\./ AR
ACTION FORCING EVENT: - | Léf:::” |

As a result of our meeting this morning, we have decided to seek
the advice of House and Senate Committee Chairmen who have
~cver51ght of the Treasury Department with respect to a proposal
for reviewing ATF’s actlons in Waco, Texas.

. - . 0/\ »\'-?-. ‘ ' ‘ o Fﬁ L DA
RECOMMENDATION 2L ,/’ t‘*‘ e
, T ‘ -~ S
That. you make phcne c to Chairmen Moynihan, Deconc1n1,,‘” padt
Rostenkowski and Hoyér seeklnc their_ advice_on_the propossd plan. &8

L4.27Agree Dlsagree Let’s Discuss
BACKGROUND :

At today’s meeting, it was recommended that I, Ronald K. Noble,

be charged with respon51billty for conductlng the Treasury
Department’s review of ATF’s action in Waco, TX. I would cversee
an investigation conducted on a day-to-day basis by experts such
as former Assistant U.S. Attorneys and supplemented by
investigative assistance from Treasury law enforcement components
and the General Counsel’s offlce

I was an Assistant U.S. Attorney in Philadelphia, for four years,
where I investigated and prosecuted complex white collar and
political corruption cases. I was also the Deputy Assistant
Attorney General for the Criminal Division at the Department of
Justice, and in that capacity was involved in reviewing a number
of high profile and extremely complex criminal cases. I am
presently Associate Professor of Law at New York University Law
School and am.the President’s choice for Assistant Secretary
(Enforcement) at the Treasury Department.

Your calils to the Chairman of Tréasury committees is for the
purpose of consulting with them about this proposal, seeking
their advice.

Attachment:
' R

Talklng P01nts

CERTIFIED TO BE A TRUE COPY X;“ff

0F THE ORlGlNAL DOCUMENT
:B?XM/
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Talking Points:

b Mr.'Chairman,Awe have been closely monitoring the situaﬁion in
Waco, TX, since Sunday, February 28th. And, as you may know, the
Deputy Secretary himself went down there last week.

o0 = We have also discussed among ourselves the most appropriate,
objective method for Treasury to review the sequence. of events
which led to the Davidian cult standoff. This is not merely to
second guess ATF. We are convinced that there are lessons to be
learned that can benefit Treasury and other law enforcement
agencies in our thorough review of this situation.

©  The circumstances of the law enforcement action led to genuine .

tragedy and I think that we should do everything that we can to
determine whether o¢r nct there are alternative -cor -.additional .
procedures to avoid similar situations in .the future. ’

~

o... A proposal-we .are.considering..and-.about-which I would ilike . . -

: :*ur thoughts and advice is the following: Ronald K. Noble is the

President’s choice for the Assistant Secretary (Enforcement) post
here at Treasury. He’s also our choice to head up the’ATF inquiry.
Noble’s Jjust come to Treasury,; and hasn’t been confirmed ysct.
Would his’ 1nvolvement with the ATF review cause him a problem on
the Hlll in terms of conf1rmat10n°

Noble is an experlenced federal prosecutor, and a former

‘Ceputy Assistant Attorney General in the Criminal Division at

Justice. It has been recommended that Mr. Noble head up a-
comprehensive review of the Waco standoff. As a practical matter,
his leadership could mean hiring experts, such as former Assistant

"U.S. Attorneys to handle the 1nvestlgatlon on a day-to~day. baSlS,

subject to Mr. Noble s over51ght.

o Mr. Noble would also avail himself of expertise from the -
Department of Justice, Defense and other state and federal law
enforcement entities. At this time, we have not identified a

.specific individual.

¢ . We would hope that the investigation could be completed within
120 days after all resources have been brought on board. We will,
of course, keep you advised of such a review and its results.
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Department |
of the Treasury

tfo: __DISTRIBUTION
' Executive Secretary
“and Senior Adviser

room:

__ date:_3/23/93 to the Secretary

SBUBJECT: ATF Waco Operation Investigation

Attached is a copy of Ron Noble's memorandum
~ to Secretary Bentsen regarding the above '
subject. The comments are those of the
Secretary.

Any questions, please contact me.

Attachment

DISTRIBUTION: Jack Devore
Mike Levy
Ron Noble

Josh Steiner

Edward S. Knight

. room 3408
nhaone 822.0007

we

.ﬂ

to:

Department
of the Treasury

- TOOM: .

" still is a need for the Secretary
.to make these contacts. The

Executive Secretary
and Senior Adviser

__date:. . to the Secretary
o QR Coo s e d .
Gay: " kJQLJQ ,

—

My understandlng is that there

situation in Waco could resolve
itself shortly. Then, the White
House 1n conjunctlon with Treasury
would announce. the initiation of a
study led by Ron Noble. This
assume: none of the key members

object.

2
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- Edward S. Knight
room 3408
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MEMORANDUM FOR SECRETARY BENTSEN

FROM: - Ronald K.'Noblé<}}ﬁ>v
' Assistant Secretary
(Enforcement)

SUBJECT: . Waco Talking Points for President

ACTION FORCING EVENT:

‘The Treasury Review of ATF’s involvement in the
- investigation of David Koresh, culminating in the raid on the
Camp Davidian Compound last February 28th, is due on Thursday,
September 30th.

RECOMMENDATION:

That you review: the proposed talklng points for
apgroprlatenesw.

e
,

\—/’ i
"xf /figree . Disagree__ Let’s Discuss

BACKGROUND/BNAIYSIS.

The White House has requested 1nformatlon related to the
forthcomlng Treasury report.

ATTACHMENTS :

Talking Pcints

CERTIRIED YO BE A TRUT COPY
GF THE Ciofiisl DOGHRNT
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THE WACO ADMINISTRATIVE REVIEW
TALKING POINTS FOR SECRETARY BENTSEN'S MEETING WITH THE PRESIDENT

The Process

-Mr. President, we will be releasing the report of our

" inquiry of the events leading to the tragic raid near Waco,:

Texas, February 28, 1993 on Thursday, September 30.

-The roughly Soo-page report outlines in great detail the
actions that ATF took in planning for and executing the raid as

well as ATF's conduct following the raid.

-The Department of Justice will release its report on the
siege following the raid and the decision to try to conclude it
in a few days. We have been coordinating with Justice throughout
the process. ,

-The Review has relied upon agents from Treasury's law
enforcement bureaus other than ATF to conduct the investigation,:
and outside reviewers and experts have monitored the inquiry,
including Chief Willie Williams of the Los Angeles Police
Department. The reviewers have made independent assessments and
they commend both the 1ntegrLty and the comprehens1ve nature of

‘the review. é;JLM, A;&:;JN ééfﬁigg(fék/jgf 7/uw35?

~Efforts are underway to consult w1th the Hill prior to the

’

- announcement, and we can brief anyone on your staff if you wish.

~ The Findings of the Report

The report assesses ATF's actions in a number of areas:

: -Despite certain public claims to the contrary, ATF pfoperly
investigated Koresh for federal firearms and explosives -
violations and properly sought arrest and search warrants;:

-The tactical plans for carrying out the raid were flawed in
several respects, including the absence of careful consideration
of potentially less dangerous optlons and a lack of adequate
contingency plans; o

-Most of the Review's tactical experts agree that the raid
plan had a reasonable chance of success if all of the planners'
major factual assumptions had been correct. However, ATF's
development and use of intelligence was 1nadequate. As a result,
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the key factual assumptions upon which the plan was bullt were
inaccurate; .

-There were problems with thé ‘command structure and the
positioning of the raid commanders during the executlon of the

‘,plan,

-ATF lost the element of surprise and the raid commanders
knew it. Nevertheless they went forward with the raid, despite
clear instructions from both Treasury and ATF's top management
that they not proceed if the secrecy of the raid were
compromlsed,

-After the raid, some top ATF officials misled the public
and Treasury regarding their knowledge of the loss of the element
of surprise. 1In addition, the two principal ATF raid commanders
misleadingly 'altered the written raid plan after they were asked
to produce it, and when confronted with the alterations, lied
about their conduct. :

Actions Following the Report

-New leadership is necessary to recover from this tragedy
and lead ATF forward, regardless of whether parts of ATF are
later folded into the FBI.

-ATF Director Steve Higgins has submitted his retirement
effective October 30, 1993. He has had a long career and
contributed much to ATF, but in light of many factors, I agree
with his assessment that we need new leadership at this time.

-I have selected John Magaw, the Secret Service Director, to
become the new Director of ATF. He is well regarded in the
federal law enforcement community and by line agents. He will
bring fresh and professional leadership to the troubled agency.

-The Deputy Director of the Secret Service (Guy Caputo) will .
serve as its acting Director while we review candidates to
replace Magaw. This should not adversely affect the Secret
Service or its mission.

~I intend to put the Associate Director for Law Enforcement
(Hartnett) and his Deputy (Conroy) on immediate administrative
leave with pay. I expect they will retire shortly. If not, they
will be reassigned and personnel actions against them w1ll likely

. be taken.

*I have selected.the ATF Special Agent in Charge from New
York (Charles Thomson) to become the new Associate Director who
will oversee all ATF law enforcement operations. A career ATF
employee, Thomson is well regarded throughout the agency and led

~ his office's successful investigation of the World Trade Center
‘bomblng :



-

. =In addition, I am replacing ATF's head of Intelligence and
the Special Agent in Charge in Houston and his deputy. They all
made material misrepresentations following the disaster. They
will be put on administrative leave with pay, pending personnel

.actions. Magaw and Thomson will be making recommeﬁdations‘to me

in the next few days of candidates to replace these individuals.
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WASHINGTON, D.C.

GENERAL COUNSEL

August 13, 1996 MISFILED DOCUMENT
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MEMORANDUM FOR SECRETARY RUBIN
FROM: EDWARD S. KNIGHT %
SUBJECT: FIFTH CIRCUIT AFFIRMANCE OF WACO DEFENDANTS'

CONVICTIONS

On Friday, August 2, the Fifth Circuit issued its opinion in
United States v. Branch, the appeal by six Branch Davidians of
their convictions arising out of the Waco flreflght on February
28, 1993. In a 2-1 decision, the panel affirmed the defendants'’
conv1ctlons, vacated the sentences on one count and remanded for
additional findings and resentencing; and afflrmed the remaining
sentences. The panel held the mandate pending the en banc :
decision in United States v. Kirk on the constltutlonallty of 18
U.S.C. § 922(0), criminalizing possession of machine guns, under
which one defendant was convicted. This memo brlefly summarizes
the highlights of the lengthy decision.

Excessive Force o . N
' |

The defendants claimed that the district court erred in
denying an instruction on self-defense on voluntary manslaughter.
The appeals court held that to entitle defendantS|to a jury
instruction on self-defense, the evidence that the defendants
were entitled to defend themselves must be sufficient in light of
all the other evidence to create a reasonable doubt on the issue.
In this context, the court held, there must be sufficient
evidence from whlch a reasonable juror could conclude either
that: (1) the defendants did not know: the ATF agents were law
enforcement officers, or (2) that the ATF agents' use of force
was unreaschable. The court reviewed the record and rejected the
first possibility and, on this issue, the dissent; did not
disagree. : . I

Rev1ew1ng the record at length, the majorlty|also rejected
the defendants' three arguments with regard to unreasonable use
of force: that the ATF agents fired first, that the ATF agents
fired indiscriminately, and that excessive force was inherent in
the raid. On the key last point, the court held that the
decision to execute a "dynamic entry" raid using some 70 agents
was not excessive in light of ATF's knowledge of the arsenal at
the Davidian compound: "Surely a citizen may not [initiate a

'
|
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firefight solely on the ground that the police sent too many
well-armed officers to arrest him." 1In response,|the dissent
argued that the majority's test of excessive force provides no
outer boundary: "[U]lnder the court's sweeping ratlonale, it would

‘have made no difference if the agents had been supported by

armored personnel carriers, or by tanks, or by suppreSSLOn fire

from aircraft."”

Pending Challenge to Section 922(o0)/ Stay of the Mandate
. {

One defendant was indicted under 18 U.S.C. §i922(o) for
possessing a machine gun, He moved to dismiss the indictment on.
the ground that the section, which contains no requirement that
the gun have been in interstate commerce, exceeds|Congress' power
under the Commerce Clause, as the Gun-Free School|Zones Act was
held to do in United States v. Lopez. The Fifth Circuit stayed
the mandate in this case pending resolution of the Lopez
challenge to § 922(o) in a separate en banc case, |United States
v. Kirk. The stay of the mandate will probably delay any further
efforts to seek review in this case.

Remand of Sentences under § 924(c) (1) for AdditionaltFindings
0

Several of the defendants were convicted under 18 U.S.C. §
924 (c) (1) for using a firearm during the consplracy. In a
decision after the trial in this case, the Supreme Court held
that § 924 (c) requires "active employment" of a firearm by the
defendant, not just possession. Bailey v. United| States (1995).
The court upheld the convictions of the defendants, finding that
the evidence was overwhelming that each of them actively used a

- gun during the firefight. However, the court remanded the

sentences of the defendants on this ground for the district court
to make specific findings about "active employment" in imposing
sentences on this count. V T
The court also rejected the defendants' argu&ent that

§924(c) requires the indictment to charge and the jury to find
each defendant had used a machine gun in order for the court to
1mpose a sentence under the section's machine gun'provxslon.
Reviewing the section's legislative history and statutory

structure, the court concluded that the machine gun prov131on

does not create an 1ndependent statutory offense but is merely a -
sentence-enhancement provision. Thus, the determination that
each defendant used a machine gun lies with the court at
sentencing, not -- as defendants argued -- with the jury at

trial. Agaln, the dissent did not dispute the maborlty s rulings
on this issue. : ,
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’ ’ | Date: August 12, 1996
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TO: Secretary Rubin

0O OTHER

FROM: Edward S. Knight - General Counsel

SUBJECT: Fifth Circuit Affirmance of Waco Defendants’ Convictions
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

GENERAL COUNSEL ; ‘ September 25, 2000

‘ MEMORANI)UM FOR THE SECRETARY

THE DEPUTY SECRETARY
FROM: "~ NEALS. WOLINAMAY
SUBJECT: The Waco Litigation

|
On September 20, 2000, the United States District Court in Waco, Texzis,ad'opted an advisory
jury verdict and issued a favorable decision in Andrade v. United States. The decision resolves
nine civil lawsuits filed on behalf of deceased Branch Davidians and thelr relatives, as well as by
some survivors of the fire at the Branch Davidian compound. These are the last of the cases
arising from ATF’s attempt to serve a search warrant on the Branch DaVidian compound outside
Waco and the gun battle and siege that ensued.

The district court made the following findings with respect to the events mvolvmg ATF on
February 28, 1993: ,

¢ The Branch Davidians initiated 2 gun battle when they fired from multiple locations at ATF
agents who were attempting to serve lawful warrants;

¢ No ATF agent fired any shot nor used any force against residents of the Compound or the
‘ Davidians that was unprovoked; :

o ATF agents returned gunﬁre to the Compound in order to protect thomselves and other
agents from death or serious bodily injury; S

» l

e At all times, ‘the ATF agents' gunfire was directed at those areas of the Compound where they

percelved deadly threats,

o ATF agents were prevented from serving the lawfully issued arrest and search warrants by
the Davidians' superior fire power and defensive position; and |

e ATF agents complied with the law, including identifying themselves and their purpose at the
outset, in attempting to execute the arrest and search warrants at the compound.
t .
Because the ATF agents did not fire without provocation or in an mdlscrlmmate manner, the
court concluded that the use of force by ATF agents was reasonable under the circumstances and
could not result in hiability.

-




| ce: Under Secretary Johnson

With respect to the FBI’s actions on April 19, 1993; the district court found:

¢ The FBI did not prevent or hinder any Plaintiff from leaving the building;

» Although the FBI fired three so-called "military” CS tear gas rounds at approximately
8:00am on April 19, 1993, at the “tornado shelter,” no such rounds were fired into the main
wooden stracture. No Plaintiff was injured by the firing of these rounds and they had no
causal relationship to the fires which broke out shortly after noon;

* The fires where started intentionally by DavidianS‘ '
o The fires were neither caused nor contributed to by any act of the Umted States; and
e Davidians inside the Compound generated the only gunfire on April|19, 1993. There was no

gunfire frorn any employee of the United States that day.

" .
As with ATF, the district court concluded that the actions of FBI could not result in liability.

The plaintiffs have 60 days from the date of the decision to appeal to the United States Court of
Appeals for the Fifth Circuit. Plaintiffs have indicated they will appeal. |
‘ : |

Assistant Secretary Bresee
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MEMORANDUM

Comptroller of the Currency
Administrator of National Banks

Washington, DC 20219

To: Secretary Rubin _
Deputy Secretary Summers

From: ~  FEugene A. Ludwig ﬁ/"’“’ .

Date:  August 21, 1997

Subject: Digital Signatures

This memo will bring you up to date on congressional activities regarding digital signatures,
and summarize some important issues raised by the debate over whether |a federal pre-emption
of state law is needed in this area to promote electronic commerce. The subject is of broad
interest to Treasury because it poses policy questions that affect all partlupants in retail
electronic commerce, and it is relevant to the president’s request that T reasury see that-
government flexibly accommodate the needs of emerging electronic payments systems. In
addition, the OCC just received its first application to issue and store digital signatures from
Zions First National Bank in Utah. Financial firms are seeking federal legislation to establish
legal certainty for electromic contracts and uniform operating requirements. They also may be
looking to bypass what they see as unduly burdensome provisions in some state dlgltal
signature laws.

The term "digital signature” usuall ly refers to an electronic commurucatlon that can serve three
functions: It tells the recipient of an electronic message the identity of the sender
(authentication), that the messagée has not been tampered with (mtegnty) and that the identified
sender is, in fact, the person who sent this message (nonrepudiation). Currently the only way
to accomplish all three functions in a secure transmission is through the use of cryptography.

In the future, biometric techniques using fingerprints, for example, may‘well perform the
authentication and nonrepudiation functions. But the message, itself, will still be encrypted.

To make this digital signature system work, experts say that designated {trusted third parties”
must be authorized to. certify that a digital signature is genuine. These are commonly called
"certificate authorities.” 1n one sense, these certificate authorities play a similar role to that of
notaries public today. Banks and other financial institutions and technology companies are -
actively pursuing aspects of these business opportunities, as issuers and users of certificates for
Internet and other electronic transactions.




~introduce a bill similar to this one in September.

~ constitute payment information or a message.

-2 .

The White House, Congress, a number of state legislators, and federal agencies are
considering how to adapt current laws premised on a paper-based transac:tions system to one
that uses electronic media. The Administration’s recent Framework for Global Electronic
Commerce, produced by Ira Magaziner, calls for the promotion of a decentralized, contractual
basis of law for electronic commerce. To date, 39 states have dpproved‘tor are considering
digital signature/digital authentication legislation, although many states are taking significantly
different approaches to the issue. As federal and state initiatives move ahead in the coming
months, some may be at odds with each other, reflecting their dlffermg interests.

- It is not surprising then that some banking and financial companies interested in the digital

signature and certificate authority business have turned to Congress to seek relief from this
patchwork of state laws. Several large banks this summer offered draft legislation to House
Banking Domestic and International Monetary Policy Subcommittee Chairman Mike Castle and
Senate Banking Financial Institutions and Technology Subcommittee Chairman Bob Bennett.
The banks proposed to pre-empt state law only for depository institutions] and to authorize the

Federal Reserve to oversee these activities. Bennett’s staff says that the Senator wants to

Castle held a hearing on this issue last month, and his staff is preparing a broader bill that
would pre-empt state law for banks and nonbanks, thus requiring approval by the Commerce
Committee as well. Drafts we have seen of the proposals being considerled by Castle and
Bennett both include certain limitations on liability for certificate authorities. This provision

might put the legislation in conflict with the Administration’s encryption policy, which

-proposes liability caps as an incentive to certificate authorities that volunteer to participate in a

“public-private key escrow” system when using high powered encryption for domestic
messages. The policy is intended to give law enforcement officials the opportunity to seek
access to these messages. They already would have access to messages s:em overseas using
high powered encryption, because the Administration would require the key escrow system be
used for exported encrypted products. This policy is reflected in Sen. John Kerry’s bill to
amend the Export Control Act, Wthh awaits ﬂoor action in the Senate.

To date, banks and other financial institutions have largely escaped the acnmomous debate

over the requirements of a key escrow system, because the Kerry bill and other bills before

- Congress would exclude banks from this provision when they are using dlgltal signatures

attached to financial payments and payments information. However, ﬁndm.ml institutions
interested in becoming certitication authorifies that provide digital sngnatures for their
customers’ messages, or that are interested in storing digital sngnatures as key recovery
agents, would not escape the escrow provisions of the legislation.

Right now, only a handful of banks are interested in becoming certificate authorities or getting
into the messaging business. But, as their business evolves over time, many banks may find
that they need to link messages with payments to satisfy customer needs.| A further
complicating factor regarding messaging is determining, as a matter of lalw, the point at which
payment information becomes a message. For example, it is unclear whether a letter of credit

. . | i
or the loan documentation that often accompanies a loan payment or payment receipt would




N

As with all electronic commerce issues, the timing of government action's is often a balance
between public policy goals and the nurturing of new markets. At the OCC, we are
conducting our own analysis and working with staff of the Congress to closely monitor
legislative developments. [ also will raise the issue of digital signatures !and related
congressional activities at next month’s e-money coordinating meeting of the bureaus. 1|
believe that our discussion will lead to a comprehensive understanding of Treasury interests in

this area, and will allow us to develop a coordinated response to the legislative proposals.

cc:  Under Secretary Hawke
Under Secretary Kelly
Assistant Secretary Carnell
Senior Deputy Assistant Secretary Geithner
-7 Deputy Assistant Secretary Rostow
Treasury Bureau E-Money Coordinating Group
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

March 14, 1997

MEMORANDUM FOR DEPUTY SECRETARY SUMMERS

FROM:  JOSEPHH. GUTTENTAL*%CN -
| SEL

INTERNATIONAL '?‘AX i

THROUGH: DONALD LUBICK 1t I
ACTING ASSISTANT/SECRETARY (TAX POLICY)

SUBJECT: STATE TAXATION OF ELECTRONIC COMMERCE

1
{.

You asked for advice as to the role of the Treasury Department regarding the state
taxation of electronic commerce. Afier meetings with representatives of the§ Multistate Tax
Commission and consultation with the Office of Public Liaison, we are recommending that at
present, Treasury play an active, but solely advisory role in helping the states reach a consensus
on these issues without any federal intervention. However, Treasury should stress that if the
states cannot resolve these issues on their own within some reasonable time period, then it will

“be necessary for the federal government to act. V

In general, although Treasury’s paper specifically stated that it was limited to federal
income tax issues, state taxation of electronic commerce should be guided bly the same general
principles that we have proposed for federal taxation. Tax laws should be neutral with respect to
whether commerce is conducted by conventional or electronic means and no| new taxes should be
applied to electronic commerce. A uniform method of allocating income denved from electronic
commerce among the states should be devised in order to avoid double taxatlon and uncertainty.
However, the implementation of these principles at the federal level may dxffer from their
implementation at the state level, where there has traditionally been greater rehance on indirect
~ laxes. - . ) l

At present, attempts are being made at both the federal and state Ievell to address the state
taxation of electronic commerce. At the federal level, Ira Magaziner, while alcknowledgmg
Treasury’s responsibility for tax policy issues, has stated that uniform state taxation is necessary.
In addition, ye%erclay Senator Wyden and Representative Cox introduced a Ilnl] the “Internet
Tax Freedom Act,” addressing state taxation of electronic commerce. A summary of this bill is

-attached. In general, it would impose a moratorium on subnational taxation ?f the Internet or

~ electronic commerce, other than generally applicable income or sales and use taxes, and would
require the administration to submit a comprehensive plan to address these issues. This bill will
be very controversial and may raise Constitutional questions. For example, 4 spokeswoman for
the National Governor’s Association was reported as saying that they regard|any federal pre-
emption of state and local taxes as an unfunded federal mandate. However, industry
representatives have publicly supported the bill. '
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At the state level, the states are attempting to develop a uniform method to tax electromc
commerce. This will take place under the auspices of the National Tax Association (NTA)
which will act as a neutral overseer. A preliminary meeting to discuss the scope of this-work was
recently held.

Since any federal pre-emption of state taxation is politically sensitive, we recommend
that Treasury encourage and assist the states in developing a uniform method of taxing
electronic commerce by participating in the NTA’s project solely as an advisor. However,
Treasury should make it clear that this is an important sector of our economy, whose growth will
not be impeded by state tax rules. If the states cannot develop and implement a rational and
consistent method of taxing this income within a reasonable period of time, {then it may be
necessary for the federal government to act and that in the interim, the states should voluntarily .
adopt a moratorium on the imposition of new taxes on the Internet or electronic commerce. We
recommend that you announce this policy in an appropriate public forum, perhaps a meeting of
the NTA. Consistent with this approach, the Administration should announce that it does not
support the Cox-Wyden bill at this time, although its supports its ultimate gi:»als.

Recommendations:

L. Participate as an advisor in the NTA project on uniform state taxation of electronic
commerce and continue to participate in other U.S. and state agencyinitiatives in this
area. This policy is to be announced at an appropriate public forum, |with the caveat that
Treasury will recommend that the federal government act if the states are not able to
develop and implement uniform rules and that in the interim, the states voluntarily adopt
a moratorium on the imposition of new taxes. Accordingly, the Adnlumstratlon will not
support the Cox-Wyden Intetnet Tax Freedom Act at this time, although we support its
goals

_Agree Disagree Let’s Discuss

Add a statement along these lines to the tax section of Ira Magaziner’s paper, “A
Framework for Global Electronic Commerce.”

3

_Agree Disagree : Let’s Discuss
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Summary of the “Internet Tax Freedom Act”

as‘introduced by Senator Wyden and Representative Cox on March 13, 1997

[. Imposes an incefinite moratorium of subnational taxation of the Internet, interactive computer

services, and elecironic commerce, except for:
- ncome taxes,
- franchise taxes, and

- generally applicable sales and use taxes, administered in a neutral

manner.

2. Directs the Secretaries of the Treasury, Commerce, and State, in consultation with other
interested parties, to study the domestic and international taxation of the Internet and electronic
commerce and jointly submit appropriate policy recommendations to the President, who shail

transmit appropriate policy recommendations to Congress.

3. Declares that it is the sense of the Congress that the President should seek bilateral and
multinational agreements to establish that “activity on the Internet and interactive computer

services is free from tariff and taxation.”
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DEPA‘R’TM ENT OF THE TREASURY l"FOR“A‘lOH
WASHINGTON, [.C. 20220 .
August 13, 1997

MEMORANDUM FOR:  SECRETARY RUBIN
) - DEPUTY SECRETARY SUMMERS ’

FROM: JOSEPH H. GUTTENTAG, &
: INTERNATIONAL TAX COUNSEL

SUBJECT: » PRESIDENTIAL DIRECTIVE ON 'ELEC';I' RONIC COMMERCE

When the Administration’s 4 Framework jor Global Electronic Commerce was released on
July Ist, the President directed Treasury “to work with State and local golvemments and with foreign
governments to achieve agreements that will ensure that no new taxes are|/imposed that discriminate
against Internet commerce; that existing taxes should be applied in ways that avoid inconsistent
national tax jurisdictions; and that tax systems treat economically similar transactions equally,
regardless of whether such transactions occur through electronic means or through more

conventional channels of commerce.”

You have asked the Office of Tax Policy to report on how Treasu y intends to implement this
Presidential directive.

The tax section, attached, of the Framework paper was written in conjunction with the Office
of Tax Policy and it reflects Treasury’s overall policy on the taxation of electronic commerce, as
previously set forth in Treasury’s November 1996 paper, Selected Tax Policy Implications of Global
Electronic Commerce. Treasury’s basic policy is neutrality, which requires that the tax system treat
economically similar-transactions equally, regardless of whether such translactlons occur through
-electronic means or through conventional channels of commerce. The best means to achieve
neutrality is through an approach which adopts and adapts existing pnncxples including those found
in our present bilateral treaty network -— in lieu of imposing new or additional taxes. The
Framework does not refer to the need for any new agreements. .

‘An approach based on adapting existing principles has been adopted for a number of reasons.
It is the best means to achieve neutrality between zlectronic and conventional commerce since all
types of commerce will be subject to the same rules. Although one could attempt to design a new set
of tax rules for electronic commerce that would have the same economic %ﬂ'ect as current rules have
n the case of conventional commerce, this is not likely to be successful. Also, existing international
taxation principles, as contained in our network of bilateral tax treaties, embody a preference for
taxation by the country where the person earning the income is a resident rather than by countries in
which the income has its source. This approach is generally suppcrted by U. S -based companies,
most of whom are the world leaders in their mdusmes ‘

Consistent with this approach of adapting existing principles, we do not believe it is necessary
at this time to negotiate any new international agreements on the taxation of income derived from
electronic commerce. International tax issues, with limited exceptions, should be dealt with in
bilateral tax agreements under the control of Treasury. There may be pressure in the future to enter
into international agreements dealing with electronic commerce and it may be in the interests of the

;
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United States to do 50, but, with the possibility of limited exceptrons those agreements should not
deal with tax issues. »

Instead, our existing tax rules and tax treaties should be reinterpreted in light of
developments in electronic commerce. For example, sale of goods transactions are subject to
different tax rules than intellectual property licensing transactions. However, it can be difficult to
distinguish between these two types of transactions when a computer program is transferred over the
Internet. Therefore, it.is necessary to adapt existing pnncrples to categorize such electronic
transactions within the framework of our current tax treaties.

Treasury has been actively involved in developing the tax principles required by electronic
commerce both by developing internal guidance and by raising these issues with our treaty partners.
The Office of Tax Policy has been working in the OECD to develop a consensus on these issues to
be used in interpreting our tax treaties with other OECD members. We have also been discussing
these issues with our individual treaty partners. Although the discussions r}egarding these issues are at
various stages, where a consensus has been reached we have generally been able to agree on rules
that are acceptable. '

Issues also arise in the value added tax (VAT) area. Although the same general neutrality
principle applies to value added taxes, this principle may be difficult to adniainister because consumers
can directly import electronic goods (such;as computer software downloaded from the Internet) -
without the tax being imposed at the border. Attention is only beginning‘tc'; be paid to the VAT
issues raised by electronic commerce and it is premature to state whether any new agreements will be
necessary. Value added taxes are subject to GATT and other internationalltrade agreements and any
issues that arise may be capable of resolution through these agreements’ dispute settlement

procedures At present, the issue has only arisen in the context of certain tlelecommumcatlons
services in the EC and the solution adopted by the EC was satisfactory. Treasury, in conjunction with

USTR, will continue to monitor developments in this area.

The Office of Tax Policy has also been implementing the Presidential directive at the state
level. The current focus of activity involves the Cox-Wyden “Internet Tax Freedom Act” which
would bar new state-level taxes on electronic commerce. It would also require that the
Administration submit to Congress policy recommendations on domestic and international taxation
of electronic commerce. The Act is consistent with the principles contamed in the Framework and
the Administration supports the goals and objectives of the Act. Deputy Secretary Summers testified
at the Senate hearing on the bill and Treasury submitted written testimony for the House hearing. We
have also been in frequent contact with state and local government organizations to address their
concerns regarding the bill’s tax moratorium and have been working with the Hill staff to improve
the text of the bill. In addition, an Office of Tax Policy representative recerrtly spoke at the annual
meeting of the Multistate Tax Commission, an influential organization of state tax officials, and
convinced them to take a more moderate position on the bill and to work with us on this issue.

To give you an idea of the nature, diversity and amount of work we are doing in this area,
attached is a schedule of forthcommg international meetmgs with respect to taxation of electronic




tariffs on global e:lectronic commerce.

Tax Section of

A Framework for Global Electronic Commerce

I.  Financial Issues

1. CUSTOMS AND TAXATION

For over 50 years, nations have negotiated tariff reductions becaus

e they have recogmzed

that the economies and citizens of all nations benefit from freer trade. Given this recognition, and
because the Internet is truly a global medium, it makes little sense to introduce tariffs on goods and

services delivered over the Internet. -

Further, the Internet lacks the clear and fixed geographic-lines of tr

characterized the physical trade of goods. Thus, while it remains possible

ansit that historically have
to administer taniffs for

products ordered over the Internet but ultimately delivered via surface or air transport, the structure

of the Internet makes it difficult to do so when the product or service is delivered electronically.

Nevertheless, many nations are looking for new sources of revenue, and may seek to levy

Therefore the United States will advocate in the World Trade Org

anization (WTO) and

other appropriate international fora that the Internet be declared a tant’f—free environment whenever it
is used to deliver products or services. This principle should be established quickly before nations

impose tariffs and before vested interests form to protect those tariffs.

In addition, the United States believes that no new taxes should be
commerce. The taxation of commerce conducted over the Internet shou]&

imposed on Internet
be consistent with the

established principles of international taxation, should avoid inconsistent national tax jurisdictions -
and double taxation, and should be simple to administer and easy to understand. .

Any taxation of Internet sales should follow these principles

e It should neither distort nor hinder commerce. No tax system should discriminate
among types of commerce, nor shculd 1t create incentives that will change the nature

or location of transactions.
o The system should be simple and transparent. It should be

overwhelming majority of appropriate revenues, be easy to
burdensome record keeping and costs for all parties.

-3
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o ’I‘hé system should be able to accommodate tax systems used by the United States and’
our international partners today. :

Wherever feasible, we shou]d look to existing taxation concepts and prmc:lples to achleve
these goa]

Any such taxation system will have to accomplish these goals in the context of the Internet's
special characteristics -- the potential anonymity of buyer and seller, the capacity for multiple small
transactions, and the difficulty of associating onling 3ctivities with physically defined locations.

To achieve global consensus on this approach, the United States, through the Treasury
Department, is participating in discussions on the taxation of electronic cor’nmerce through the
Organization for Economic Cooperation and Development (OECD), the primary forum for
cooperation in international taxation. ‘

The Admimstratlon is also concerned about possible moves by statc and local tax authorities

- to target electronic commerce and Internet access. The uncertainties associated with such taxes and

the inconsistencies among them could stifle the development of Internet commerce.
o T 4

The Administration believes that the same broad principles applicable to international
taxation, such as not hindering the growth of electronic commerce and neutrality between
conventional and electronic commerce, should be applied to subfederal taxauon No new taxes -
should be applied to electronic commerce, and states should coordinate their allocation of income
derived from-electronic commerce. Of course, implementation of these pninmples may dxffer at the
subfederal level where indirect taxation plays a larger role. -

" Before any further action is taken, states ard local governments shc‘mld cooperate to develop
a uniform, simple approach to the taxation of electromc commerce, based on exnstmg principles of
taxation where feasible.

-;1;




Forthcomiﬁg International Meetings Involving Taxation of Electronic Commerce

.

This is only a partial list to demonstrate the extensive interest in this subject and does not
include bilateral tax treaty negotiations at which these issues will be considered.

September, 1997 Bamberg, Germany: Meeting of G-4 (US delegation headed by Acting
Assistant Secretary Lubick) — Discussion of Infontnation Technology lead by
IRS including compliance issues raised by electronic commerce

September, 1997 Paris, France: Meeting of tax treaty groixp of OECD to consider tax treaty
issues including electronic commerce :

October, 1997 New. Delhi, India: Meeting of the International Fisﬁal Association —
Discussion of income tax treaty issues raised by electronic commerce

‘ November, 1997 Turku, Finland: OECD Corference “Dismantling Blarrie‘rs to Electronic -
Commerce” — A precursor to the proposed 1998 conference in Vancouver
and includes one-half day devoted to taxation in conjunction with the business
community.

1998 Vancouver, Canada: Proposed OECD Conference {*A Borderless World —

3%

Realizing the Potential of Global Electronic Commerce
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2EPARTMENT CF THE TREASURY
WASHINGTON., 0.2, 2022C
August 22, 1997

MEMORANDUM FOR: |, SECRETARY RUBIN
DEPUTY SECRETARY SUMMERS

FROM: TIM GEITHNER ~17-
"SUBJECT: A FRAMEWORK FOR GLOBAL ELECTRONIC COMMERCE:
- PRESIDENTIAL DIRECTIVE ON ELECTRONIC
COMMERCE 3 ‘

Lo .
You asked for a report on how we intend to implement the Presidential directive on

electronic commerce with respect to electronic money.

In the Administration’s Framework for Global Electronic Commerce, released on July
Lst, the President directed the Department of the Treasury "to cooperare with foreign
governments to monitor newly developing experiments in electronic payments systems; to
oppose attempts by governments to establish inflexible ana highly prescriptive regulations
and rules that might inhibit the development of new systems for electronic payment; and as
electronic payment systems develop, to work closely with the private sector in order to keep
apprised about policy development and ensure that governmental activities flexibly
accommodate the needs of the emerging marketplace.™

The electronic money section of the Framework paper was wntten in conjunction with
the Office of the Comptroller of the Currency and with the help of the Ofﬁce of the Assistant
Secretary for International Affairs. The recommendations in the:paper are consistent with
Treasury and OCC's previous policy initiatives in the area of e!ectroni‘c'f payment systems.

Treasury and OCC’s view is that the emerging nature of new payments systems-
requires a tlexible approach and that early regulation would be premature. Treasury is also
- committed to opposmg attempts by governments to establish inflexible and overly restrictive
regulations and rules that might inhibit the development of new systems for electronic
payment. For example, Treasury has taken the position that non-banks should not be
prohrbued from issuing eh_utromc currency

Within Treasury, OCC has taken the lead on the issue of e- money. However within
the context of the G-10 process, last year, on behalf of Treasury, I chalred and led a
delegation to a G-10 Ministers and Governors Working Party on Electromc Money which
completed and issued a report. The conclusions of this report were adopted by the Mxmsters
at the Denver Summn of the Eight.

i

Looking ahead. the most active forum for carrying out the President’s directive will -
be the Basle Committee on Banking Supervision where Treasury is represented via the
- Comptroller of the Currency. Comptroller Ludwig co-chairs the electronic money sub-
committee of this group. However, a number of other fora may also offer the opportunity to -




pursue appropnate poiicy inuatives as well. These are desc rived in J‘e accompanying memo
which OCC has prepared. ‘ |

[n OCC's view, the fora described in this memo wiii provide adequate means to fulfill
the President’s directive "to cooperate with foreign governments to monitor newly developing
experiments in electronic payments systems" and "to oppose attempts by governments to-
establish inflexible and highly prescriptive regulations and rules that might inhibit the
development of new svstems for electronic payment."

! o E . -
. Nevertheless. it may prove necessary to explore these issues in c{>ther fora. OASIA
and OCC will. monitor developments and, if necessary, raise these issues wherever
appropriate.

The second element of the President’s directive is that Treasury |"work closely with
the private sector in order to keep apprised about policy development and ensure that
governmental activities tlexibly accommodate the needs of the emerging marketplace.”

The primary existing mechanism for formalized input from the private sector is the
Consumer Electronic Payments Task Force. Composed or the Board ot Governors of the
Federal Reserve System, the Federal Reserve Bank of Atlanta, the FDIC the FTC and,
within Treasury, the FMS, the OCC and the OTS, and chaired by Comptroller Ludwig, this
- group has conducted informal exchanges with industry officials and has held public meetings.
The task force will prepare a final product on these matters by the fi rst quarter of 1998.

In addition to this forum, staff of OCC, FinCEN, the Secret Semce and other
bureaus have regular informal contact with industry officiais. Treasury staff will continue to
hold informal meetings with industry officials from time to time and schedulc meetings with
senior officials and mciusrry leaders to keep abreast of the emerging marketplace

! :

The attached memo from the Office ot the Comptroiler ot the Currency describes
each of the fora in which international cooperation is currently pndem}ay and the current and
planned activities in each. ' ~
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. CPLECTRONIC PAYMENT SYSTEMS
New tecnnoiogy nas made it Dossibic 1o SOV IOT 200US LNl SEINVICES OVED the in: amL
S0me o inz methods we 2id link. existing giecirenic panking an: covment Sj.'sl»tcms. niuding

Jredit and cebit card nervorks. "Vith new retali inrerraces via tne inlerner. "Eiectromc maoney.”
pased on stored-value. smart card. or other tecnnologies, Is aiso under ¢evelopment. Substantiai
arivate secior investmen: and cumpeution is scurring an intense ceriod of innbvation :hat shouid
2enent censumers and tusinesses wishing to engage in gicbal @:zCironic commerce.

»Uihis early stage in the deveiopment or'Alectrdni- pavment £ siems; the commercial and
ecnnoiogicai environmeant is caanging rapidiv. [ wouid te hard o ceveiop|poiicy ihat is both
imely ana appropriate. T or these reasons. 1n:iaxibie and highix ;*:esc':tg:ti\'a reauiaucns and
Tates arenappropriate and potenuaily harmrul Rather. oo the neor erm, :,.::.e oyv-caie
ONIONAL Of ¢leCron;C DaYMm2nt eXPernments s oretemes.

From a :onge:f term perspective. rowever. the marketpiaze ane industry seif-reguiation
alone may not rully address aij issues. IFor exampie. government action ma \ be necessary 10
ensure the safety and soundness of electronic payment systems. tO prozec:t consumers. or 0
respond to important law enrorcement objectives.

: ,

The United States. Lhrougn the Department ot the Treasurv is workmq with other
zovernments in intermnational tora to study the global impiications of emermna electronic
payment svstems. A\ number Or organizations are already working on 1mr>ortant aspects of

clectrome cankm{z and pavments.* Their anaivses will contritute to a better understanding of
20w electronic payment svstems wili atfect ziobal commerce 2nd banking.

The Economic C3mmunique issued at the Lvon Summ:: by the G-7 Heads o State cailed
for a cooperative study of the implications of new. sophisticated retaii elecironic payment
svstems. In response. the G-10 depuues formed a Working Partv. with reorcsemamon from
finance muistries and centrai banks {in consuitation with law snforcement authorities). The »
Working Party is chaired by 1 representative trom the U.S. Treasury Dmaﬁmem and tasked to
produce a report that identifics common policy objectives among the G-i 0 countries and
analyzes the national aporoaches © electronic commerce taken 1o date. ‘

: P’ ' .
As electronic payment systems develop. governments snould work closely with the
. . e iy e e . .
private sector 1o inform policy development. and ensure that governmental activities (lexibly
accommodate the neeas ol the emerging marketplace.

" £.g. the Commtee on Payments and Settlement Systems of the Bank: for Intermatonal Sentlements. the
Basle Commutee on Banking Supervision. and the Financiai Action Task Force.

8.
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U.S. Participation and Interests in Internationai Initiatives on Electronic Pavments

L

The United States government is represented in a number or international fora dealing with
electronic payments. Those efforts deai with the sarety and soundness of the payment system,
law enforcement issues, consumer protection issues, and cross-border issues. The most active
arena currently 1s the Basle Commirtes on Banking Supervision. Other fora in which U.S.
government representatives participate are following up on initiatives taken last year.

- | .
The Treasury department and other agencies also monitor electronic payments issues in other
international fora in which the U.S. goverrment is not a parucipant, but vfhich directly affect
U.S. interests. The European Monetary Institute and the European Commission are particularly
important, and both are actively engaged in pursuing electronic payments initatives.

Basle Commuttee on Banking Supervision. The Treasury Department is represented via the

Office of the Comptroller of the Currency on the Basle Commitntee on Baln.king Supervision.

Supervisory officials from the Federai Reserve and the FDIC are also me:xnbers. At the urging of

Compuoiler Ludwig, the Basle Commuttee has established 4 working group which 1s in the '

process of analyzing risks for banks associated with the provision 'of electronic money and
electronic banking services. The working group will soon compose general guidance supervisors

should consider in managing those risks. The working group plans to submxt a report to the

Basle Comminee in Novemnber 1997, and the repont is scheduled to be ﬁnalxzed by year-end

1997. The next meeting of the working group is planned for the spring of 1998.

G-10 Ministers and Governors Warking Party on Electronic Money. Trzjeasuxy chaired, and sent
a delegation to, a G-10 Working Party which reported on consumer protection, law enforcement,
supervisory, and cross-border issues related to electronic money. The Working Party’s work was
completed with the presentation of its report 1o the G-10 Ministers and Govemors The report
was also released to the pubhc

Bank for Internanonal Serr!emems The Federal Reserveis a member ot the Governors of the.
G-10 Central Banks under the auspices of the Bank for Intemational Settlements. In 1996,
groups reporting 10 the G-10 Governors produced a series of five studlcs on various aspects of

- retail electronic money. Topics covered include security, regulatory, 1ega1 law enforcement, and

monetary policy issues. Currently, in accordance with recomendanons in those studies, the

- G-10 Governors are monitoring and gathering information on electronic money developments,
- In that vein, the G-10 Governors have produced the first of their semiannual surveys on”

electronic money developments in the G-10 and other countries. ' The next survey is due in the
fall of 1997.

Financial Action Task Force (FATF). Treasury law enforcement authorities represent the U.S.
on the FATF, an inter-governmental body created by the G-7 countries to develop and promote
policies w combat money-laundering. In June 1996, FATF revised its anti-money laundering
recommendations to include a specific recommendation encouraging countrics to pay special
attention to money laundenng threats inherent in new payment technologxes Late in 1996,
FATF members met with industry representatives to discuss law enforcement concerns, and how

|

!
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the industry could respond to FATF recommendations. Those discussions led to the commiment
. by FATF members 10 continue a dialogue with industry representatives. The next meeting with
industry recresentatives wiil be in the spring of 1998 and e-money will be among the topics of
discussion. 5

Internationai initiatives on efectronic payments in which the U.S. has a policy inrerest. Both the
European Monetary nstitute (EMI) and the European Commission (EC) dre considering
proposals to member countries that issuance of electronic money not be confined only to credit
institutions, and that nonbarnk issuers not be subject to the full panoply of banking regulations.
Those recommeridations signal a shift in regulatory posture away from more restrictive measures
which many European nations had enacted or conternpiated, to regulatory|regimes that may make
it less difficult for U.S. firms 1o exploit competitive advantages in new paymcnts technologies.
The EMI task force dealing with these issues hopes wo make concrete recommendaﬂons by
year-end 1997. The EC intends to draft a proposal by late 1997 or early 1998 for a directive on
e-money issuance. Prior to issuing the draft, the EC will be seeking mformal input from the
OCC, Federal Reserve Board, and industry representatives in the U.S. and abroad.
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TREASURY CLEARANCE SHEET No.
o Date: August 25, 1997
MEMORANDUM FOR: H SECRETARY ¥ DEPUTY SECRETARY U|EXECUTIVE SECRETARY

0 ACTION .= BRIEFING O INFORMATION: O LEGISLATION
00 PRESS RELEASE 0O PUBLICATION 0O REGULATION O SPEECH
O TESTIMONY O OTHER ’

FROM:  Timothy Geithner
THROUGH: .
SUBJECT: A Framework for Global Electronic Commerce
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' DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

February 20, 1998

INFORMATION
MEMORANDUM FOR SECRETARY RUBIN
THROUGH: John D. Hawke, Jr.@ -
' Under Secretary for Bomestic Finance

FROM: Richard S. Camell Rg ,
’ Assistant Secretary for Financial Institutions

. Gregory A. Baer A
Deputy Assistant Secretary for Financial Institutions Policy

Meg Lundsager M%

Deputy Assistant Secretary for Trade & Investment Policy
SUBJECT: , Data Privacy Issues in Electronic Commerce and Banking

Introduction;

Although privacy issues have always been with us, the rapid expansion of electronic
commerce has heightened concerns about who can access informationthat one would
prefer to keep confidential. We met with Deputy Secretary Summers yesterday to discuss
these issues. Set out below is a summary of where we are and where we’d like to £0.

Status:

On the domestic front, as part of the White House’s electronic commerce initiative,
headed by Ira Magaziner, Treasury has been assigned responsibility fo{r the issues of
internet taxation and electronic payment systems. Under the same 1n1t1at1ve the President
‘directed the Commerce Department and OMB to encourage private 1ndustry and privacy
advocacy groups to develop effective codes of conduct, industry devel oped rules, and
technological solutions to protect privacy on the Imernet Commcrce expects to submit a
report on privacy by July 1.

. Commercc«: has developed a “discussion draft” of privacy principles and
enforcement tools for self-regulatory regimes. Ira Magaziner, Secretary Daley,
and other Commerce officials are seeking industry conformance to these
principles.

—— -
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Concerns:

. Separately, Sally Katzen, now at the NEC, is exploring the idea of establishing a
privacy office. An interagency working group has been formed, but the existence,
scope, and location of the office are still to be determined.

On the international front, the European Union Privacy Directive takes effect in October,
and is intended to restrict European data flows to any nation that d‘oes! not provide
“adequate” privacy protections. European national law and the Privacy Directive provide
a higher degree of protection for European citizens against the uﬁautlélorized collection,
use and transmission of personal data than is provided under U.S. law. The Europeans
take a centralized, comprehensive approach, whereas U.S. tradition favors
decentralization.

. Stringent, literal-minded enforcement of the Directive would ‘seriously disrupt data
flows to the United States, but no one expects such hard-line (Ianforcement. On the
other hand, no one expects the EU to disregard its own directive.

. Commerce staff has initiated negotiations with EU officials, suggesting industry
adherence to Commerce’s privacy principles as a potential compromise.

Numerous financial services groups and providers -- ABA, Consumer Bankers
Association, Securities Industries Association, Chase, Citibank, the Coahtlon\of Service
Industries -- have told us of their concern that the financial services mdustry is not
adequately represented in the Commerce/Magaziner process and that Commerce’s one-
size-fits-all privacy principles are a poor. fit for the financial serviceé industry.

Practically speaking, no one really knows what the Europeans will do, including the
Europeans. (One possible scenario is limited enforcement against only those firms or
industries with the worst practices.) Given this uncertainty, we have some concern that
Treasury’s interests could be compromised by Commerce discussions of its draft
principles with EU officials without prior consultation.

Objectives:

.Our objectives at this time are to:,1) ensure a separate “carve out” for financial services in

the policy process, with Treasury takmg the lead in this area; 2) urge the EU to recognize
the uniqueness of the financial services industry; and 3) signal to m(iustry the need for
urgent and concerted effort to address the electronic personal data privacy concerns of
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domestic consumers and international governmental authorities. Although some
industries, such as banking, have some protections in place, others do not.

' Nek

cC:

€ps:

Undersez‘retary Hawke will encourage Sally Katzen to confer 'rmth Ira Magaziner
about establishing a more formal NEC (or perhaps DPC) process around the

- privacy issue, with Treasury having the lead for the financial services industry.

Mr. Summers’s staff representative at the Magaziner mcetings, Michael Moynihan,
broached the subject of Treasury’s leadership in financial services yesterday with
Mr. Magaziner, who seemed amenable to the idea. Treasury staff will meet with
Commerce officials directly to discuss how we can facilitate the process.

Following consultation with industry representatives and financial regulatory

~agencies, Treasury will develop a position on the adequacy of|personal data

protection in financial serviceés. The position will reflect the unique characteristics
of the trust-based industry and its highly regulated environment. '

All efforts will proceed with a recognition that Treasury can serve most effectively
as a shepherd, rather than director, of effective and efficient protection of personal
data by financial services firms. U.S. firms’ strategic leadership in electronic

commerce is at stake. Preemptxve actlon may also forestall undesirable leglslatlve
action.

Once we have a clearer idea of the appropriate balance to strike between
consumers’ interest in a more dirigiste approach to personal data privacy and
industry’s satisfaction with the generally laisser-faire status quo, we may want to
encourage industry action. This could be done through public expressmns of
Treasury’s position in selective fora.

A USTR-led interagency group is examining the possibilities for sectors and issues
that the United States would suggest including in Sir Leon Brittan’s Transatlantic

" Initiative (if we and the EU decide to launch this initiative thlS spring). Treasury

will suggest that we should include our concerns about how the EU privacy
directive might be enforccd : ‘

Deputy Secretary Summers, David Medina, Penny Rbétow, Michael Moynihan,
Ben Jones, Joan Affleck-Smith, Susan Hart, Sara Cavendish
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“The Deputy Secretary. of the Treasury
- QOctober 18, 1999 |
NOTE FOR KAREN KORNBLUH | ‘
Senior Advisor to Deputy Secretary
FROM:  STUARTE. EIZENSTAT
SUBJECT: Treasury Electrohic Corﬁmcfce :
Your rﬂemo dn é-comfncrce is excellent. See

comments. I would like to really get on top of th
issue.

17,]

‘Is there anything I can do to get into the bémking ‘
area given the working group? The SEC seems to
have full control over trading, ‘

The question, with all the actions involved and the
Beier/Katzen task force, is where there is room to‘
. get into this.

Comments: ok. , _
ok, but I cannot personally attend each
week.

. ok-KK, you do
Yes.

No. ‘

- This could be heid out for the future.

Attachment
cc: Carolyn Keene

Room3326 622-1080
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MEMORANDUM , | 1;

TO: - SEE | | | &M j/f/af)(,«,%

FROM: Karen ng‘l
SUBJECT:  Treasury Electronic Commerce Activities and Agenda Devlopme

‘ | o o *7’4? S, Lok
Per your request, below is a summary of the major e-commerce activities at Trcasury Most o
this information has been garnered from the Office of Tax Policy and Domestic Finance, which are

working on these activities directly. » .
| R VPSS

As this incomplete list illustrates, TreaSury offices and bureaus are working on a broad array of ¢- p)
commerce policy issues central to Treasury’s mission and to the broader debate onthe CF?Z

- governance of the digital economy. However, many of these activities have not risen to the levef

of even Asst Secretary-attention, let alone Deputy Secretary or Secretary. ] The danger is that : _%@
without more high-level attention, Treasury’s policymaking suffers from lack of an mtegrated . ¥
perspective and our interesis are not preserved in debates within the ration, wit .

Congress, and with the business community. Just this week, OTP and Econ Policy were each 'K«/? 4
‘poised to raise concerns with the Administration’s proposed “broadband” initiative -- w:thout
knowing the other had snrmlar concerns and so without the help of the other’s arguments. ]W‘PQ

My recommendation, for what it’s worth, would be that:
Yy w""é’z/ LJ

¢ Those e-commerce issues listed below be added to relevant weekly meeting dig(‘il_gsmnsso Becin /699@.
that you and the Secretary can provide input and a sense of import;

¢ You endorse (by mentioning it at the various weeklies) David Wilcox's idea of holding a L/l"‘“ ﬂef-—#-;
weekly seminar with outside experts (e.g., Joe Farrell, former FCC Chlef Economist and Zewwe 5>

expert in telecommunications regulation, Craig Mundy, Microsoft’s point manon the merging J, a

of the TV and the Internet industries) which will serve as aninformal method of bringing -

‘together different interested offices within Treasugy;

and/or the Secretary&the various offices to submit their e-commerce agendas and then
ave someone on §four of Yhe Secretary @onvene a meeting to produce a Treasury
?A policy agenda which can be articulated in a speech by you or him.
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axation of K Lommer‘c:’)

Internet Freedom Act Commission

Background
Curre /@af-state uréhases (6 Lfroma catalo‘ bver the Interfigt) ar@t to sales,
less the company selling the(produgt Gas an-“ne e_g., a store) in the same siate as the

purc aser,Jhe-Supreme Court ruled that(requiring remote sellerst colloct a sales tax tmposed
admmxstratxve burderpn them. AS a result, these remote pu ject only to a
“use” tax asers are required to report and pay when they file their annual returns.

Few taxpayers neport and enforcement is virtually impossible.

This state of affairs became a great cause for concern among the states and localities as projected
growth in e-cornmerce threatened dramatic cuts in their revenue (estlmatés vary widely). They
began to contemplate and in some cases impose Internet taxes. The e-commerce community went
to Congress.

Issue

Qze Internet Freedom Act, endorsed by the President, imposes a moratonum on new Internet
taxes unfir N ovember 2001, Ini the meantime, it calls for a Commission composed of 18 members
-Tincluding one¢ member each from Treasury, Commerce and USTR -- tojreport to Congress by
May 2000 on possible solutions. The Commission as its Chair selected Virginia Governor
Gilmore. 'Treasury is the lead agency within the Administration and is represented by Joe
Guttentag, the Treasury (and Administration) expert on Internet taxes. However the White
House is heavily involved because of the delicacy of the subject matter and there is no agreement
yet on a strategy to promote any given recommendation or to prevent bemg scapegoated if the
Commission deadlocks, as it well might.

The most likely outcomes at this point:

Deadlock between those Commissioners like Grover Norqulst who bt.heve that the Internet
should be a tax-free zone and those state and local government representatwes who insist that
e-commerce be subject to the same taxes as all other commerce.

¢ are umfor%geﬁmtlons and one rate per state In rgtum

Qn fopt-m approach in which any state that sxmphﬁes is entitled to tax '
,__—-—-—/’

é ro ressive Policy Institute and Ira Magaziner have separately proposed m
- )L—' Cv"‘l/ solutiopthat would have &¢hird party (e.g., credit card company) collect taxes on payment,

% e 1mplementatlon issues are 5o vast that most of the companies on the Commission and

2




elsewhere have rejected this option but perhaps it holds promise for the future.

e Lommission could agree to principles for any legislative action. Principles might include that
Temote purchases (whether on Internet or from catalog) treated same; simplification should

be prerequisite for collection; Internet should 1@ be tax haven ngpPshould it bear
disproportionate . .

nterngg’ ional

Joe Guttentag and his team, notably Mike Mundaca, through per31stent work especially thh the
OECD have achieved general acceptance for Treasury’s principle of non-dlscnmmanon and
transparency in taxation.

e

@et Banking )

Background

Internet banking allows a wwmmmwﬂwme bank’s Web site and

~ aftér providing his ID and password ~ to.access his account in order to obtam account
information, move money among accounts, get and pay bilis oii-line, and shop for mortgage,
insurance, mutu.alﬁnd and other services. Qénd ors arg developing smart cards onto which a
¢orsunmervoutd-trensfer-“wittirawals electronically at his computer. (Checks will still need to
be deposited by mail or hand) PT banking, an older technology that requxres a customer to load
special software onto his computer, is still widely used but expected to be replaced by Internet
banking.

Treasury s Office of Financial Institutions Pohcy has collected data on the igrowth of Internet
banking:
‘o InDecembei 1995, only 245 institutidns had Web sites and only one was transactional
(allowed customers to transfer funds or make paymentslMWO
institutions offered online bankmg, and about 25 percent of their sites were transactional
(GAO)

. _Approx:matviy three to four percent of US households currently use onhne banking.
- (Goldman Sachs) Analysts predict that online banking may grow 1o twelve fo twenty percent
of US households in the next three years. '

¢ More than 40 percent of the largcst consumer banks offer Internet services. Wells Fargo has
ommmmmymma banking
customers, which is the largest number of Internet banking customers at one bank. First
Union says that it is opening 3,000 to 4,000 online accounts a day and that twenty percent of
those are customers new to the bank.




In addition to existing banks that provide Internet banking services, Internet-only banks are
cropping up. There are six so far. There is some dispute about whether of not branchless banks
enjoy lower overhead than traditional banks. They claim they do and the (Dfﬁce of Financial
Institutions Policy reports that NetBank’s non-interest expenses in fourth quarter 1998 were 1.6%
of earning assets vs. the 4.4% average for similarly-sized traditional banks| However, OTS
reports that in general Internet bank overhead is not lower. They do offer better rates,and lower
fees. Telebank, the largest Internet-only bank, says it has more than 700,000 customers. The
“bank teported that it topped $2 billion in total assets in the fourth quarter of 1998, making it one_
of the 50 largest savings banks. Telebank was recently bought by E- Tra,de group Inc., the second
largest securmea broker on the Internet.

In your meeting with Ellen Seidman, she shared her concemn that Internet banks have a short-term
focus unhealthy for the safety and soundness of the system. OTS sees three factors that give rise
to this concern: ﬁﬁmﬁsemwsarmst a given for an Internet bank which
cannot originate loans (they argue that origination requires in-perspn contact) and so purchases .
‘shorter-tern assels such as loan packages or securities. @)ﬁg@i@@ﬁ@%ﬁﬁrﬁﬁhf:
investors entering the Titernet banking fieldare using the Internet business model of Tocusing on
building market share rather than profitability and §6 offer rates that do not cover their costs (in
‘contradiction of their claims that their rates reflect lower costs). (3) Other investors are looking

to show a quick profitability in order to sell the bank and so “reach for yield,” or seek assets with
quick, high retuins, to make up for the low rates they offer.

Issue N
The banking regulators have formed an Internet Banking task force through the FFIEC and
chaired by OTS. They are contemplating a new guidance laying out what they will look forin a
charter application. They ma olicy guidance to balance the need to|safeguard the deposit
insurance system on the one hand and the goal of encouraging innovation in the banking industry
on the other. They are leaning towards requiring Internet banks to hold far more capital than
brick-and-morter banks and a to have a business plan built aronnd obtaining a stable asset base.
They may also lay out concerns about existing banks allowing investors to set up Internet banking
businesses under their charters — allowing the circumvention of the charter process. Such
requirements would certainly constrain expenmentauon in this industry more than it has been in
non-regulated industries. ’

Bank regulators may need policy guidance as they begmg to discuss how \|lanous existing financial
laws, such as laws regarding consumer protection, CRA and safety and soundness apply to
Internet banking. HR10 would require the federal banking agencies to conduct a study and report
to Congress on adapting existing requirements on the delivery of financial services to online
banking and lending. :




ternet Trading
i ) |
There are more than 100 firms specifically devoted to online trading, up from none in 1994. Full
service brokerage firms have started offering online trading as well. The largest online brokerage,
Charles Schwab, has a 28 percent market share and handled 61 percent of all its custemer trades
on the Web last year. Low commissions (the top ten online firms charge on average $15.75 per
trade, compared with a minimum fee of approximately $50 for tradnt:onal brckerage ﬁrms) and
ease of access have led to a rapxd growth in use:

o The more than 7 million online brokerage accounts in the U.S. represent approximately 20
Of all accounts. That percentage is expected to double in two years. In the last year,
online customer assets have doubled to $420 billion

e Online stocL; trades increased to an average of 496,074 a day in the last quarter of 1999 ~up
49 percent from the last quarter of 1998. (NASD)

Isﬁ

W@M&L&Mﬂmw has focused on the execution of trading
‘orders, disclosing trading risks and Internet fraud. The SEC is studying Internet trading and SEC
- Chairman Leavitt has spoken on the issue. He has announced plans to double the staff of its
“Cyberforce,” which searches for Internet fraud, but has said that the SEC has no immediate plans
to propose regulations on online investing.

proro

Background

Last year the Vice Premdent called for an Electromc Bill of Rights giving customers the right to
. r ; h of that information is
used: and to see the information themselves.




However, the Federal Credit Reporting Act only requrres “opt out” for sharing of certain
1n£0:mananﬂ71 C ntities:

Affiliate Third Party - - Credit Agencies
Transactional Info Permitted Permitted Permitted
Other Nonpublic :
Personal Info (e.g., Notice & opt-out  If on a regular basis,| Notice, access,
income, credit history) required notice, access, verification &
. verification & opt-out
: . o opt-out required required

d only the Fed can issue “interpretétions” of FCRA.

Issue '

The President in May called for amendments to existing law requiring institutions to give

“customers the right to “opt out” of sharing of transactional and non-transactional personal
information with third parties or affiliates and prohibiting institutions from sharing medical
information. ‘

- HR 10 privacy provisions do not go as far as the President requested. The bill would require
financial opt-out rights for non-transactional personal information shared with third parties — it
does not apply to information shared with affiliates or non-transactional information. The bill also
would remove prohrbmons in the FCRA against rulemaking by federal bankmg agencies and
eliminates constraints on the regulators ability to examine financial 1nst1tut10ns for compliance
with the FCRA. Tt also would require Treasury to report to Congress on mformatlon sharmg
practices among financial institutions and their affiliates and includes pretext calling provisions.
Senator Sarbanes, Senator Leahy and Congressman Markey have each mt‘roduced legrslatlon that
gogs further and Gary and Secretary Summers have end_r—q opt-out o someé > sharifig of -

_transactional information with affiliates.

Meanwhile, more voluntary efforts are underway. The OCC has issued guidance to national
banks on Web site privacy statements. The guidance provides national banks with examples of
effective practices for information consumers who access bank Internet sites about bank privacy
policies for the collection and use of personal information. The guidance also discusses examples
of effective practices for the development of bank privacy policies and foriensuring adherence to
those policies. '

The FTCina repon to Congress this July on overall Internet pnvacy cndorsed industry self-

follow voluntanly tlfymg Intemet users of a site’s practiges; pemnttmg consumers a chorce
_____ -




about the use of data collected from them; giving users access to that information an a chance to
_challenge it; and taking reasonable steps to ensure that information complie b site is
. accurate and secure from unauthorized use. A poll of the most popular Web sites shows 81
~ percent post privacy policies, yet only 10 to 20 percent follow all four FTC guidelines.

ffect on Econ /n@ ' : A .
k\mggbgnd Deg oyment, Access & Cgmgetnzlo
Background

The regional Bell operating companies are forced by regulations implementing the '

Telecommunications Act of 1996 to open thei itors in order to enter long-

distance. They argue that their regulatory burdens make it unprofitable for them to deploy the
infrastructure that allows Fast transmission of large amounts of data (“broadband™) to rural areas.

Two of the comipanies commissioned a study showing that the rural states with the lowest

broadband penetration were those with the most stringent regulation. Twenty Senators,
persuaded by their argument have asked the White House to back regulato . Competitive

local phone companies argue that the competition the Act spawned is dnv‘mg competmon and.
relief for the Bells would slow deployment. Senator Daschle is holding an event with the -

~competitive providers and others to demonstrate the advantages of competrtlon for rural
deployment.

. : | .
AOL joins the Bells in arguing that they are stymied from offering rural access and in addition
“argues that AT1 and ofher cable companies will be the only provider of bmadhand in these rural
areas. They £0 on to argue that because the law and regulatron impose no requnrement on cable
to be a “common carrier” these cable companies will limit access to Intem'et service providers and
content producers with whom they have financial arrangements — stifling the competition the ISP
market and thereby stifling the openness of the Internet. ‘

The FCC has issued one study on deployment mak1 ing a case g%ﬁnst fh_e nchd for government
action at this tinte—Trirstead plans to review deployment annually. It also demurred from
regulating “cable open access” arguing that it is too soon to tell if there is or will be a problem.

Instead, the Commission lard down a marker to the mdustry that it will step in if it sees problems
emerging. : ,

The FCC is also in the process of reformmg universal service - the vast system of

schoqls and hbr‘mes through feemaﬂ_phnnmemge There is some talke of addlng broadband to
the list of subsidized services — which would necessitate increasing the coslt of all phone service
dramatically if not accompanied by an effort to target the reclprent pool narrowly.




Issue
e e-commerce working group chaired by David Beier and Sally Katzen is c1rculat1ng for

comment an Administration policy paper calling for specific actions to promote broadband
dgployment -- inclading giving the Bells some regulatory relief and exp i ice to
cover broadband -- and a letter to the FCWW&JWM@MM

“open access.” Treasury has been asked to critique the economic arguments made by the
* industries and to comment on the draft papers. Both Econ Policy and OTP have reviewed the

- Administration drafts and have serious concerns about the approach they propose takmg but
neither has yet shared these concerns with the White House.

Productivitv Increases .

The Internet is changmg the structure and behavior of American compames and industries
whether or not they are in the electronic industry. Among other factors, it/ has changed
distribution and has improved communication within companies and between companies, their
suppliers and théir customers. Econ Policy has been following the data and the debate on the
effect of technology on productivity. This issue is of course central to understandmg issues
eifectmg the stock market and the overall working of today’s economy.

e ————e .
R
pn

Electronic Payr‘riejfs’)

Backgrou

Treasury was charged by the President a year ago with monitoring developments in electronic

. payments and working to ensure that the goals of consumer protection and prevention of fraud
were met,_Most payments today are made by credit card. However, much discussed for future

‘ W cash” —a method for transferning monetary value in real tlme using a smart card
“or an electronic walles. It requires sophisticated encryption and authenticat;ion technology bufcan

result in lower authentication costs over time. “Electronic checks” are an IOU with room for
detailed transactional information for recordkeeping. ' "

FMS is running a number of bilot projects to experiment with a number of technologies, vendors
-and processes for federal government electronic payments:

@easury/FMS is the largest supplier of “stored value” smart cards in the world. The Army
and Airforce already use for payroll at all Army training centers and VA medical centers
provide cards to patients. Reloadable smart cards are issued to the individuals who can load
value on the cards at ATMs and use them at terminals in cafeterias, retail stores and vending
machines.- Srnart ¢ards work well in closed environments to eliminate paper processes.

FMS is conducting one test in Bosnia to see if it can reduce the cost of §hipping, securing and
accounting for coin and currency in the region; increasing usage of the ﬁonvertible mark in

8




Bosnia; and reducing the use of US currency for black market and gambling activities.

e FMS working with Citibank to provide 30 companies electronic wallets they can use to
purchase technical documents from Commerce “electronic cash.”

e FMS is using electronic cash to pay selected vendors

e FMS is testing the e-check as a Federal disbursement mechamsm for vendor payments DOD
is using electronic checks to pay SO contractors
Customs, INS, VA and BEP are piloting digitally storing and process: ing paper checks
FMS encouraging agencies to conduct financial transactions with the pubhc online via credit
card. BEP, BPD, and Mint are selling products by credit card from Web sites. FCC and
Patent Office allow payment of fees by credit card over the Internet

e FMS leads an inter-agency team to implement use of a Government Purchase Card for making
retail payments between Federal entities. Settlement for these transactions will occur within

the Treasury’s General Account.
The IRS has created an electronic tax administration (ETA) to spearhead ]electromc filing and
payment. Taxpayers can now file electronically, paying their taxes using a credit cards and even
using a PIN code so that they need not also file a separate signed paper document.

The EU has issued a directive on e-money requiring issuers to retain reserves and the Basle
- supervisors Small Group is discussing the issues surrounding e-payments., The OCC has issued a
guidance alerting banks to the risks of such payments.

Issue

CT reasury may want to think about how to draw lessons from FMS' various experiments and

‘whether and how to disseminate these within the government and to the pnyatc_stL_Bmuse

of Treasury’s huge presence in the market, our purchasing decisions will influence development

“and use of technology.

,«\’ Other issues that might be worh examining include the effect of an in increase in e-payments on
netary supply and broad safety and soundness issues.




Security™

™ '
Q gital Signature/Authentication of Digital Transactions -
s
Background

\ \
—~ — _
e Yerify the identify of an clecter and are or

nsitive transac Eg/(e g., making payments, agreeing to contracts, makmg orders) In January

19 roved an application by Zions First Nati first financial
W%!MWWW digital signatures for different uses, and

there are now a number of such certification authorities.

| Treasury has been work with OMB to develop a digital signature policy and standards of
electronic authentication for the entire federal government. ‘

FMS (which handles approximately 85 percent of government payments) is also conducting a
pilot study with the Fed that gives government financial officers the authority to make wire
transfers for electronic payments. FMS would be the certificate authority! In addition, selected
agencies now have the option of using digital signatures for financial docdmentation and intra-
agency payments. The IRS also has a pilot in which tax preparers can issue PIN numbers to
taxpayers filing electronically -- so that they need not send in a hard copy of a signed return even
when filing over the Internet. |

Issue |
: |
egislation reported out of both the Senate and House Commerce Committees would preempt
@te laws invalidating electronic signatures in e-commerce transactions. @ bill would
(withdraw the preemption for states adopting laws based on the National Conference of
mmissioners of Uniform State Law’s model Uniform Electronic Transactions Act. The
ggmimstratlon opposes the House bill -- which takes a more heavy-handed a; e
@emptlon and prescribes appropriate technologies -- and supports the Senate bill. Both bills are
now heldup by WW}M the bills would increase the burden on consumers
to prove that a transaction was invalid but may move to the floor if consumers are carved out of
the bill’s provxsxons |

The banking regulators have a serious concern that the House Iegislation will compromise their
ability to regulate in this area as safety and soundness concerns arise. Thése concerns were

- reflected in the letter opposing the bill send by the Commerce Dept to Chairman Bliley however
the amendment the OCC and other banking agencies drafted has only beerix offered to Commerce -
- the lead agency on this legislation — and has not gone to the Hill. §

!
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ncryption

Background

: E@ypumus_ﬁ allows users to secure messages (e.g., t\he transmission of
balance iﬁomamMmWMthhgmicate them (e.g.,
through construction of a digital signature system). As more of the financial industry,and the
economy rely on electronic transmissions{ critical sectors of the economy become more vulnerable

electronic interception. Stronger and stronger encryption is nécessary {o secure these
ransmissions and enable to growth of electronic commerce.

Issue

There are tensions among the economic agencies and the national security/law enforcement
agencies over how much to constrain exports of encryption technology and how much access
te‘né?y"ﬁﬁb’n technologies must allow the federal government to have to private communications.
The Secretary has asked Econ Policy, Domestic Finance and Enforcement to develop a Treasury
policy position so that Treasury can more fully engage in this debate. '

.
vacr-Terroner

et

Background

. {
In laying out the Administration’s policy on protecting critical infrastructure, President Clinton-
directed Treasury to work with the banking and fina : o deve ..;_ olan to: assess the
industries’ vulnérabilities to cyber attack; recommend a plan to eliminate s%gdﬁcant
vulnerabilities;, propose a system for identifying, preventing, and responding to attacks; educate

the industry; and develop a research agenda. Initial implementation must be complete by the end
of 2000. . : v .

-and-hunance.sectq

Issue

Treasury has convened industry representatives to an all-day meeting and created an industry
coordinating committee, which has begun work. An industry information sharing and analysis
ittee, expected to open for broad industry membership this Fall, woulld serve as an

information clearinghouse in the event of Y2K difficulties and for cyber threats thereafter.

11
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overnment Data\
Treasury i hﬁgencies is working to make data gathering and dissenglination as efficient as

possible. A number of projects rely on streamlining and electronic commgnication:

e ThelRSis provzdmg access to information, forms and taxpayer records. It has cgeated a
locator service for finding e-filing practmoners by entering zip code. It is also encouraging,
electronic filing, This year, a new program in Ohio and Kentucky allo‘ws taxpayers to use the
telephone to file both Federal and state returns at the same time. The IRS has rolled out a
form allowing easy electronic payroll filing for small businesses and is pnlotmg electronic filing
of both Federal and state payroll and unemployment data with IRS. ,

¢ The International Trade Data System (ITDS) is a NPR-endorsed proje]ct to streamline the
various requests agencies across the government (e.g., FDA, EPA, Ag, Customs) make of
importers. Pilots are scheduled to be rolled out this year. In FY 2001| Customs is slated to
take over I'TDS and integrate it with ACE. -

. Treasury 18 parucipatmg in mteragency projects to increase citizen access to government data
including through “computer kiosks.”

Internet Crime

The Pre51dent recently directed a number of agencies, including Treasury, to form a task force and
" issue a report on Internet-related crime. The Attorney General chairs the task force.
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NOTE FOR JOE GUTTENTAG -

-~ KAREN KORNPLUH
: Seni_or Advisor to Deputy Secretary

FROM:  STUARTE. ElZI

SUBJECT: E-Commerce Con
Excise Tax

ENSTAT

nmission — Federal

Regarding your November 24 memo on the FET,
while I have sympathy with your points, Secretary
Summers is strongly against repFal on budget grounds.

As you know, Podesta’s guidan
positive.

Attachment .

Room 3326

ce is somewhat more

622-1080
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. compromise out there somewhere which I would hope there is, let's keep

EE hﬁw Sl

From: Joseph H. Guttentag JEU 12 s
To: kornbluhk B >
Date: 11/24/99 2:35pm :

Subject: Boommprce: Comﬁxiséion Federal Exéise Tax

You have said the Stu wanted my views on the importance of the FET to

o
70 Tt C:vf,é,_/zj

i 576
/eaﬂc/ﬂv7 9«&4

the Ecommer

commission and its report, I had sent a similar though not as detailed membo to Sheryl carlidd écf Aot o

today.

We have been t;rying to avoid focus on the FET as we know repeal create;s major revenue
problems. We were hoping that the Adminsitration could find a way to deal with the problem

_either by outright repeal or if not by reduction immediately, or spread out

~NTL FeT
Afﬁle.é lome

Sty

>‘vv‘rl ?e(u'é

z
over a period of time.

At least arecogrifion. I cannof speak for our economists, but generW they w would SaY /45 e

further

that targeted excise taxes are not thenr favonte way to ralse revenue I really think they would go

Sthong &

i ‘ )47140—: 4?4';

(Failure to deal with shis issue will have a negative affect on the Admiinistration's ablhtym_fnrge a on 4,,51/

__consensus among the Commissioners supportmg the posnon that we have|adopted: i.e.

simplification and no change in nexus.

It is essential that we get business support on the Commission. We may have Leavitt, Kirk,

Locke, and possibly Lebrun and more remotely Jones., that gives us eight

W S e ilog e

out of the necessary

13. Among the business community we should be able to get Gateway, hopefully Schwab and we -
need MCI, AT&T, and Time Wamer. MCI and AT&T are most concemted about state and local A#7

telecommunication taxes and admitedly less about the FET. We intended

ito leverage our action

with respect to the FET to get the states to agree to do something to ranonalmze their -

horrendously comphcated and burdensome taxes.

As you can see, getting a consensus may be a long shot and a smular long;shot for the "other sxde"

but_the FET would definitely help and its absence hurts us and may cause

'our other

Administration ffiembers to take a lower profile and look for some other way out._Pincus,
possibly in a moment of pique,said he would be unable to call business members for support if we

didn't tackle the FET. WEe can always make those calls, and maybe he will be persuaded

otherwise.

- So loss of this card to play is most serious. How serious it is hard to say at this point. Gilmore

has proposed repealing the FET over time and while it still exists using the dollars for revenue
sharing with the states to make up for the ecommerce revenue that his proposal would cause them

to Iose This proposal means that the FET is visible and on table.

I think this is a faxr presentatlon of the issues. If the dec1s1on by Treasury

is that we can‘t aﬁ‘ord

CC: talismanj, burmanl, friedmanj, mundacam, sandbergs

the baIl in play
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THE DEPUTY SECRETARY OF THE TREASURY
WASHINGTON

December 22, 1999

MEMORANDUM FOR SECRETARY SUMMERS
FROM: Stuart E. Eizenstat)&%ﬁ

SUBJECT: E-Commerce

Attached is an overview of e-commerce issues in Treasury that
Karen prepared for me several months ago and that I understand
you wanted to see. At this point in time, I thlnk that we
should focus our e-commerce efforts on three pOlle issues:

Internet Tax. As you know, the poélitics of this will only'
increase. I am keeping on top of the issue through Joe
Guttentag and meetings that David Beier holds with the agencies.
I will continue to keep you informed.

Internet Banking. The banking regulators have formed a task
force headed by OTS and one option they are contemplatlng is
requiring higher capital standards for Internet. banks There
are also CRA issues as well as implications for the future
structure of thé industry. I plan to meet with Gary Gensler,
Ellen Seidman and Jerry Hawke to get briefed on the issue and
scope out what initiatives or study are adv1sable and will
report to you my findings.

Facilitating the Growth of E-Commerce/Implementing Executive
Memoranda (EM)}. The President has issued a number of executive
memoranda over the past month on e-commerce. ShFryl has
suggested and I agree that I should call a meeting of the
various Treasury offices, perhaps led by Economlb Policy, to
_kick-start a process to devise a comprehensive agenda of
critical policy changes needed for Treasury to enhance the
growth of e-commerce and increase access. :

e EM on Facilitating the Growth of Electroni% Commerce
instructs all agencies to identify any provision of law or
regulation administered or issued by them that may impose a
barrier to electronic transactions or otherwise impede the




conduct of e-commerce and to recommend how such laws or
regulations may be revised.-

e EM on Use of Information Technology to Improve our Society.

- directs you along with other agencies to “1dent1fy policy
initiatives that promote greater access to flnanc1al
services through the use of information technology "

e EM on Electronic Government directs you along with heads of
other agencies “to assist agencies in the development of
private, secure, and effective communication across
agencies and with the public, through the use of public key
technology. 1In light of this goal, agenc1es are encouraged
to issue, in coordination with the GSA, a Government wide
minimum of 100,000 digital signature certificates by
December 2000." Don Hammond has been working on this with -
OMB. ' ’

Other issues:’

s On Digital Signature, I understand that Sheryl is doing a
superb job managing a process with GC, Domestic Finance and
Enforcement that is bringing coherence to our |internal
position.

e In the area of electronic payments, I understand FMS is doing
some of the most innovative work in the country. I plan to go
out there and learn more. I will report to you if there is
an evident way for us to share the lessons they are learnlng
and get Treasury some credmt for the innovation at the same
time.

e David Wilcox is planning to start research into the issue of
broadband deployment - a potentially critical |issue to future
economic growth and an issue of great controversy between
cable companies and AOL at this time.

Attachment : \

cc: Sheryl Sandberg
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FROM: Karen : '
SUBJECT: - Response tMAgenda Questions . S Coe

\ l/ﬁ,«(./

i , There should be no turf problem for three reasons’
foe's mandate is to coordinate ¢ among the agencles not to initiate e-commerce %..f cu./.]

Y

policies within the agencies’ jurisdictions; (2) Treasury has primary responsibility for tax and
financial institutions; we share responsibility only with OMB on government payments; and we
have a major role to play in Administration economic and trade policy setting; and (3) on all these
issues we have already been active -- although mostly through our bureaus (e 8., OCC and OTS. ms]
on Internet banking; FMS on electronic payments). o ‘

e Secretary. Demonstrating to the 0 ces e 1mportance you attach to these issues would help
them to focus and frame challenges they may be ignoring today.

ernet Tax. The first step is to let it be known that you are the point person on this issue.
Options: (1) Layout the stakes in your TEI speech; (2)touch base yourself with some of the key
CEOs (e.g., Steve Case of AQL) andGovernors Gilmore and Leavitt to see where the
Commission could come out; (3) as we approach the December Commission meeting, touch base
with Rep. Cox and Senator Wyden, the sponsors of the Internet Tax Freedom Act.

égmt Banking. Call a meeting with Gary, Ellen Seidman, Jerry Hawke to talk about what the
agencies are planning on Internet banking and what they see as the major 1ssues. If appropriate,
ask that they come back with a rollout plan on educating the industry and consumers.

ectronic Payments. FMS will give you a presentation on their pilots during your visit there. ..
Follow-up by asking Gary and Don Hammond {AssistantSecrevary Fiscal)to work with FMS on
an agenda for encouraging deployment of electronic payments. Treasury may put out for
comment the digital signature technology we propose to use for government payments. Ask Gary
and Don to consider a forum in which FMS describes lessons learned from its pilots, plans for
ﬁ;tui'e pilots, announces the digital signature proposal, and seeks industry comment

' Cyber-Terromm. Gfeg Baer has formed an mdustry group working in Y2K and other cyber-
f f importance to the financial services industry. Perhaps this group could share
“best practices” with financial services industries in other countries under your leadership.

i s e O



O E-Commerce. David Beier has taken the lead along with USTR on this issue. But you

ficipal spokesperson for the i importance of tanff-free e-commerce in Seattle if Sue
Esserman agrees !

Importance to the Economy. David Wilcox has begun a seminar series in order to educate
himself on e-commerce issues. When the budget battle is over, he plans to tum his attention to a
project on deployment of broadband infrastructure. (fat pipes for fast Internet access) throughout
tmmwm
affecting the entire economy. This is a very big, very sensitive philosophical issue being fought
thrgeﬂays_mmg AQI, ATT and the Baby Bells._ Y&t could work with David and the industry -
to ensure that any paper he wntes is sensitive to concerns from all parties and articulates sound
policy. '




The Deputy Secretary of the Treasury
October 18, 1999 |

| Semor Advxsor to Deputy Secretary
FROM:  STUARTE. EIZENSTAT
SUBJECT ¢ Treasury KElectronic Commercg
~ Your memo on e-commerce is excellent See

comments. [ would like to rcally geton top of this
issue. ,

Is there anything I can do to get into the b!anking R
area given the working group? The SEC seems to
have full control over trading.e

* The question, with all the actions involved and the
~ Beier/Katzen task force, is where there is room to
get into this.

Comments: ok.

ok, but I cannot personally attend each

week. ,

ok-KK, you do -

Yes.

No.

- This could be hcld out for the futnrc

Attachmcnt ’
cc: Carolyn Keene

" Room3326 . 6221080
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 FROM: Karen 44 Mﬁ
SUBJECT:  Treasury Electronic Commerce Activities and Agenda Devlopmmg'j '/ Poer s

/M..wyf?ufé\. |
Per your requeit, below is 8 summary of the major e-commerce activities at Treasury. Mostof , ./ y/ )9‘/‘
this information has been garered from the Office of Tax Pohcy and Domestic Finance, which are :

‘working on these actlvmes directly. ~ 4 /[ ""“J“’v ﬂ

As th:s incomplete list illustrates, Treasury ofﬁces and bureaus are worlcmg on a broad array of

commerce policy issues central to Treasury’s mission and to the broader debate on the 72 JA §zc f Z
governance of the digital economy. However, many of these activities have not risen to the lov: F

of even Asst Secretary-attention, let alone Deputy Secretary or Secretary. The danger is that

without more high-level attention, Treasury’s policymaking suffers from lack of an mtegmad { ,
pwgn__ our interests are not preserved i debates within o
Cmandmthﬂwbumnmcommumy Iustth:sweek,()’l‘PdeoonPohcywereeach "‘(/x’
poised to raise concemns with the Administration’s proposed “broadband” initiative -- thhout

knowing the other had similar concerns and so unthout the help of the other’s arguments M

My recommendanon, for what it’s worth, would be that

o Those e-commerce issues listed below be gdded to relevant veek

e
d:i’":y weeldy seminar with outside experts (eg. Toe Farrell, fomxet FCC Chief Econonust and  Lowe i
""‘N&’ expert in telecommunications regulation, Craig Mundy, Microsoﬁ's pomg manon the merging fhot Ao
FeaA | of the TV and the Intermet industries) which will serve as. method :
. £o_gether different interested offices within Treasuxy

. 'andllbrﬂmSecrmry thevaﬁousoﬁi 08
-*M(( ;... have someone on 3 P
‘(" policy agenda which ¢
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axation of E Commerce ,‘_/)
l I E l 5 c . » = »
Backgrb:md

—
urreptly, dut-of-state purchaRts (€2, fior
@ 4 0883 c‘b‘nplny ,alm“'. ¥

a5 a0 “newus” (0.3 store mthesames gte as

pur ‘Jﬁ/i‘gwhuqs, ourt ruled that{re -al;«"x pol&d
Endandirad .'listranveburdm pn them. - A ssult, these remote p ibject only to a

“use” tax whithpm arereqmredtoreponandpaywhmtheyﬁlethezrannualret\m
Few taxpayers report and enforcement is virtually 1mposslble v

This state of affairs became a great cause for concern among the states and localities as projected
growth in e-commerce threatened dramatic cuts in their revenue (estimates vary widely). They
began to conternplate and in some cases impose Internet taxes. The e-commerce community went
to Congtess

Issue

Wwdom Act, endorsed by the President, imposes a moratorium on new [_tq,met |
taxes until' No ¢ meantime, it calls for a Commission composed of 18 members -
<including one member each from Treasury, Commerce and USTR — to report to Congress by
May 2000 on posszble solutions. The Commission as its Chair selected Virginia Governor
Gilmore, Treamry is the lead agency within the Administration and is represented by Joe
Guttentag, the Treasury (and Administration) expert on Internet taxes. However, the White :
. House is heavily involved because of the delicacy of the subject matter and there is no agroement
yet on a strategy to promote any given reoormnmdat:on or to prevent being scapegoated ifthe ‘
~ Commission daadlocks, as it well might.

Thgmosthkelyou;pomcsatthnspoim:

ween those Commissioners like Grova'Norqmst st who believe that the Intemet
should be a tax-free zone and those state and local government represmtauves who insist that
e-comnwrwbewbjecttothemtamuallothucommoe :

- Inpetem,
“;,; e & ,Thepmblemisgetﬁngal! localities
B A mcenhve for local governments:

Kl Ponqmwumummmypmmm

t would have &3hird party (6.8, credif card company) collect taxes on payment,

M”‘/f e implem entatxomsmesaresovastﬂmtmoatofthecompamesontheComnnmonmd

. | 2



elsewhere liave rejectéd this option but perhaps it holds promise for the future.

. ssion could agree to principles for any legislative action. Pnnmpw

fiFchiizes (whether on Internet or from catalog) treated same; sim cation should ‘

hmm@n@chonwm tax haven x@hould it
disproportionate burden, efc.

Joe Guttentag and his team, notably Mike Mundaca, tbroﬁgh persistent work especially with the
OECD have achieved general acceptance for Treasury’s principle of non-dxscmmnatmn and
transparency in taxation. .

~—

JInternet Bankinﬁ )

Background

be deposxted bv maxl or hand)

4 gy
special software onto his computcr is sull wndely used but expected to be replaced by Intemet

) ‘bankmg

N Trehmry’s Oﬁice of Financial Insﬁmﬁom Policy has collected data on the growth of Internet

~ e InDecember 1995, only 245 mstlmuonshadWeb ntesandonlyonewastranswuonal

(allowed customers to transfer fands or make pay

institutions offered online banking, and about 25 percent ot‘thwn sites were transactional
(GAD) » .

. ApprommamlyﬂueemfmnpmmofUShwaeboldsmnmﬂymonlmel@nhng. o
- ( f ,.ommmmmmw'
.rofUShoumholdnmthemthreem :

. ‘Morothmmpementofthelargestmmmabnnkx oﬁ‘erlntemetmoes WellsFargohas

‘customers, whichmthclaxgestmmb«oﬂmmbmhngwstommatonebank First
Umonsaysthatlttsopaungii000to4000mlmeaccountsadayandthattwcntypercanof
those are customers new to the bank.



In addition to existing banks that provide Internet banking services, Intemet-only banks are
cropping up. There are six so far. There is some dispute about%whethtm(?t%mmmm
enjoy lower-ovirhead than traditional banks. They claim they do and the Office of Financial

- Institutions Policy reports that NetBank's non-interest expenses in fourth quarter 1998 were 1.6%
of earning asseis vs. the 4.4% average for similarly-sized traditional banks. However, OTS
reports that in general Internet bank overhead is not lower. They do offer better rates.and lower
fees. Telebank, the largest Intemet~o y8 it has more than 700,000 customers. The

" bank reported that it topped $2 billi tal assets in the fourth quarter of 1998, making it one
of the 50 largest savings banks. Telebank was Tecen ly bought by E-Trade group Inc., the second
largest semntxm broker on the Internet.

In your meeting with Ellen Sudﬂ_m; ghe shared her concern that Intemet banks have a short-wm

focus unhealthy for the safety and soundness of the system. OTS sees three rise

~ t6 this concemn. (lmmmost a given for an Intemst bank which
cannot ongmate loanﬂthey argue that origination requ:res in-persp n contact) and 8o purc

m p sing

g marke( al ' : fer Tates thal donotcoverthe:reosts('m
contradxctmn of thelr clmms that their- mtes reﬂect lower costs). (3) Other investors are looking
to show a quick profitsbility in order to sell the bank and so “reach for yield,” or seek assetsthh
quick, high ret\uns, to make up for the low rates they offer.

Issue

The ba: tators have formed an Internet Banking task force through the FFTEC and

byOT‘i Theyareoonmgglatmganewgmdnncelaymgoutwlmtheyvn]llookforma :
charter application. They may nee guidance to balance the need to safeguard the deposit

' msurancesystemontheonehandmdﬂwgoa!ofcncouragmgmnovauonmmebmkmgmdusuy'
. eV 8 ; e K] ho d '

They may also |ay out concerns. about exlstmg banks allowmg mvewtom to set up nternet bank
- businesses undar their charters= allowing the circumvention of the charter process. Such
requirements would certainly constrain expwmentanon in thm industxy more than it has been in
non-regulated industries. -

Bmkremﬂntmsmaynmdpokcygmdmmuﬂwybcgmgtodmwmhowvaﬁmmmﬂmmﬂ

""“.‘.hm,mchnlawamgndingmnwnmmmmmdufaymdmndmapﬁym
; quire the federal banking agencies to conduct a-study and report -

B toCongreasomadapungmngreqmmmtsontheehvayofﬁmml semoastoonlhw
‘ bankmgandlemdin& : _ A



- service brokerage firms have started offering online trading as.

Alsg;\

m__mmmmmmm to online trading, up from none in 1994, Full
well. The largest online brok

erage,
Charles Schwiib, has a 28 percent market share and handled 61 percent of all its custemer trades

on the Web lait year. Low commissions ns (the top ten online firms charge on average $15.75 per
trade, compared with a minimum fee of approximately $50 for traditional brokerage firms) and
easeofacoesshaveledtoarapndgowthmuse

.o The more than 7 million online hrokeragc accounts in the U.S. represent approximately 20

all'accounts, That percentage is expected to double in two years. In the last year,
online customer assets have doubled to $420 billion

. Onlme stock trades increased to an average of 496, 074 a day in the last quarter of 1999 -up
49 percent from the last quarter of 1998. (NASD)

/

“ (Treasury has lirgely left this issue to the SEC which has focused on the execution of tradmg

orders, disclosing trading risks and Internet fraud. The SEC is studying Internet trading and SEC
Chairman Leavitt has spoken on the issue. He has announced plans to double the staff of its
“Cyberforce,” which searches for Internet fraud, but has said that the SEC has no immediate plans

to propose regulations on online i investing.

- ( Privicy

‘Background
LastywtheVicerdeaucallodfor an Electronic Bill ofoghts giving customers
Qhﬂﬂ&m Jics ' ‘rrr*n.. JM‘:.; N I




However, the Federal Credit Reporting Act only requires “opt out” for sharing of certain
. TS :

Transactional Info Permitted Pecmitted Permitted
Other Nonpui)fﬁc , - |
Personal Info (e.g., Notice & opt-out  If on a regular basis, Notice, access,
income, credit history) required notice, access, verification &
- verification & opt-out '

opt-out required required
My the Fed can issue “mterpretattons” of FCRA.

Issue

" The Prwdent in May called for amcndments to existing law requmng institutions to give
customers the right to “opt out” of sharing of transactional and non-transactional personal
information with third parties or affiliates and prohibiting mstttutxons from shamg medical
information. -

HR 10 privacy provisions do not go as far as the Prasxdent requested The bill would reqmre
financial opt-out rights for non-transactional personal informafion sh _
_does not apply to information shared with affiliates or no Honal mfomanon. "The bill also
“would remove prohibitions in the FCRA against rulemaking by federal banking agencies and

... eliminates constraints on the regulators’ ability to examine financial institutions for compliance -

~ with the FCRA. It also would require Treasury to report to Congress on information sbanng
practices among financial institutions and their affiliates and mcludes pretext calling provisions.

‘ SmamrSahamSmamdmhydeongrmanMnkcyMwmdam&odumdlegiﬂmanﬂm
o7y have endorsed opt t—out"forsomcs@ﬂmof“

Memwhﬂe, mrevoluntaryeﬁ‘onsareunderway TlmOCChuuwdgmdmeeto m

banks on Web site privacy statements. The guidance provides national banks with examples of
pn&@%%mmwm access bank Internet sites about bank privacy
e pehaufotthoeo!lmen u:émofpma}mﬁ}mhon “Tho guidance also discusses examples
—————of effoctive practi {vacy policies and for ensufing am_._.-_“ o

- those policies. |
ThoFl‘Cmaraportto OngY tlusl onevemlilnww ' wdorsadmdustrywlf-
BEriiation putlined four core DrivaAC: .,..»..ﬁ]«mf.m. to
follow voluntanly ” Intemctumof a stte’s mpmtungconmmmadmwe
M

6



http:etfe01i.VO

vap_ogul_x_euseofdutaooﬂectq@_&gmjhem,gxmgumawesstothﬁmfomhonmadmem
challenge it; and taking reasonable steps o engure the ~
accurate and secure from unauthorized use. A poll of the most popular Web sites shows 81

pércent post privacy policies, yet only 10 to 20 percent follow all four FTC guidelines.
(Effecﬁ on Economy A - | o ..

Background

The onal ]Bell operanng compames are forwd by regulauons unplementmg the
: . R : : :

Two of the companies comrmssloned a stndy ahowmg that the rural states wnth the lowest - o
broadband perietration were those with the most stringent regulation. Twemy Senators,

persuaded by their argument have asked the White House to back re : * Competitive
local phone companies argueé that the competition the Act spawned 18 drivlng competition and
relief for the Bells would slow deployment. Senator Daschle is holdmg an event with the
competitive provxdem and others to demonstrate the advantages of competltlon for rural
deployment

AOLJomthoBensmmgumgmmeymmwﬁomoﬁ‘mgmralammdmaddxtmn
“argues that A1T and other cable companies will be 28N

.. areas.. Myg«:mmmﬂmmﬂnmmd@ﬂmonmmnomqmmmmmble
to be & “common carrier” these cable companies will limit access to Internet service providers and

* content producers with whom they have financial arrangements — stifling the competition the ISP

. market mdthea’ebysuﬂmgtheopmnmofﬂmlntenu

”‘jaéhonat P rwncwdeployment‘ ykalsodmnurrcdﬂ'om o
mleopenmss’ arguing that it is too soon to tell if there is or will be a problem.
Instead,tlchvmnusmonlmddownumarkerbodxeindumythat:twdlstopmffitseesproblm
emergmg

m__mmmd»mmdmmwm-wmm@ . o

oot rn;qunu piv i) W IO l. 21

the list ofsubsxdized services — whlchwouldmmnsthecost of all phone service
dramatically if not accompanied by an effort to target the recipient pool narrowly.
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WM It requires phisncated etwrypnon and authentication technc
“result in lower authentication costs over time. “Electronic checks” are an JOU with room for
dmiled transatmondl mformatlon for reoordkeepmg

“Open access.” access. 'I‘reamry has been asked to cnt:qua the economic arguments ma,de hy the
industries and to comment on the draft papers. Both Econ Policy and OTP have reviewed the
Administration drafts and have serious concemns about the approach they propose taking - but
neither has yet shared these concerns with the White House. -

Productivity Increases

The Internet is changmg the stmcmre and behavior of Amencan compames and industnes ‘

whether or not they are in the electronic industry. Among other factors, it has changed
distribution and has improved communication within companies and between compamea, their
suppliers and their customers. Econ Policy has been following the data and the debate on the
effect of technology on productivity. This issue is of course central to understanding issues
effecting the stock market and the overall working of today’s cconomy

//“"""‘""‘*‘-M

Electronic PWB :

Treasury was charged by the President a year ago with monitoring developments in electronic

" payments and working to ensure that the goals of consumer protection and prevention of fraud

were met, Mmstpaymmtstodaymmadebycre&tcard However muchdmwmdforﬁanm

, FMstmnnmgzanumberofpﬂotpmjectswm:pmment“&thamnﬂ)erofteetmologies,vmom

and processes for federal government-electronic payments:

vﬂmmﬂnaﬁsﬂ&%aﬁmﬁmﬂm@smuﬂd&mﬁlmuﬂm
machines. Smart cards work well in closed environments to eliminate papes processes.
FMS is conducting one test in Bosnia to see if it can reduce the cost of shipping, securing and
accounting for coin and currency in the region; increasing usage of the convertible mark in

. g ‘
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Bosnin; and reducing the use of US currency for black market and gnmbling activitica

e FMS worlcmg with Citibank to provndc 30 companies electronic wallets they can use to
purchase téchnical documents from Commerce “electronic cash.”
o FMS is using slectronic cash to pay selected vendors
o FMS is testing the e-check as a Federal disbursement mechanism for vendor payments DOD
© ' is using electronic checks to pay 50 contractors '
o Customs, INS, VA and BEP are piloting digitally stonngandpmcassmg paperchecks
s FMS encouraging agencies to conduct financial transactions with the public online via credit
card. BEP, BPD, and Mint are selling products by credit card from Web sites. FCC and
. Patent Office allow payment of fees by credit card over the Internet
e FMS leads an inter-agency team to implement use of a Government Purchase Card for making
retail payments between Federal entities. Settlement for these transactlons will ‘occur within
thc Treasury's General Account.:

The IRS has created an electronic tax administration (ETA) to spearhead electronic ﬁhng and -
payment, ‘I‘axpayas can now file electronically, paying their taxes using a credit cards and even
using a PIN code so that they need not also file a separate signed paper document

The EU has taszued a dtrectwe on e-money reqmrmg issuers to retain reserves and the Basle
supervisors Small Group is discussing the issues surroundmg e-payments The OCC has issued a
guidance alerting banks to the risks of such payments. -

Issue

reasury may v vanttothmkabouthowtodrmwlessonsfromFMS vanousexpenmemsand
3 w . ’ £ v 5 . n -

of Treamxy’n hugo preaeam in the market, ¢ our pmchammdwmom wnllk mﬂuence devdopment

and e o Eology.

¢ 2§im¢8ﬂm beworhmnumngmdudothee&'eaofmmmwcmo.paymmum
_monets me&dsafatyandsoundnessmgs o
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_ reanpuoumdpremhesappropnatevtechnolog ~ and supports the S e bill, Be biﬂsare

@_tl::dmnfy of an electrmr and are @or

uvotrmsWe s-.mahngpaymcnta. agreemgto oontrwts,malnngorders) InJaxmary
W rovedana .’3“ : lirst National | s the

there are now a number of such cemﬁcatlon autbonttes

Treasury has been work with OMB to develop a dlgltal signature pohcy and standards of
electromc authentication for the entire federal government.

FMS (which handles apprommately 85 percent of government payments) is also conduchng u
pilot study with the Fed that gives government financial officers the authority to make wire = -
transfers for electronic payments. FMS would be the certificate authority. In addition, selected
agencies now have the option of using digital signatures for financial documentation and intra--
agency payments. The IRS also has'a pilot in which tax preparers can issue PIN numbers to

taxpayers filing electronically -- so that they need not send in a hard copy of a signed retum even
when ﬁlmg over the Internet. v

' Issue

ow held 1D by confumer group concerns the thebﬂlsweu[dmeasetiwburdmonconmm

'""-toprovmhatmtmnaactmnwasmvairdbmmaymvetotheﬂoorlfmnwmmmedef

the bill’s provns:ons

' The banking regulators huve a serious concern that the House legislation wnll compronuse their

ability to regulate in this area as safety and soundness concerns ariss. These concerns were

~"~vroﬂeetedlmmslettcroppomngﬁwbﬂl mﬂbythoComngﬁtoChamBlﬂeyhowcver

- the lead agency on thls legiahnon and hasnotgone totheHill
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4 through construction of a digital mgnamresystem) As more ofthe financis mdustry.undthc
- economy rely on electronic transmissions((critical sectors of the economy become more vulnerable
ectronic interception. Stronger and stronger encryption is necessary to socure theas
@m&mcms and ensble to growth of electronic commerce.

Issue

There are tensions among the economic agencies and the national security/law enforcement
agencies over how much to constrain exports of encryption technology and how much ¢ access
“encTyption technologies must allow the federal government to have to private communications.
The Secretary has asked Econ Policy, Domestic Finance and Enforcement to develop a Treamry
policy pomtnon so that Treasury can more fully engage in this debate. -

industries’ vulnerablhtxes tocyber attack; r nplan to ahminate slsmﬁcant -
vulnerabilities; propose a system for identifying, pwventing, and responding to attacks; edumtc :
the industry; and develop a reaeaxch ag@ada Initial lmplemmtatmn must be complete by theend -
of 2000.

Issue o , » v

7~ Treasury has convernied industry representatives to an all-day meeting and created an industry
coordmatmgcormmttee which has begun work. An industry information sharing and analysis
ittee, expocted to open for broad industry membership this Fall, would serve as an
information clearinghouse in the event of Y2K difficulties and for cyber threats thereafter.

11
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- T Um/ er agencies i3 working to make data gathormg and dissemination as efficient as
possxble A number of projects rely on streamllmng and electronic communication:

. The IRS is pro\ndmg access to mformauon, forms and taxpayer rccords It hag coeatod a

locator service for finding e-filing practitioners by entering zip code. It is also encouraging
electronic filing. This year, a new program in Ohio and Kentucky allows taxpayers to-use the
telephone to file both Federal and state refurns at the same time. The IRS has rolled outa

form allowing easy electronic payroll filing for small businesses and is piloting electronic filing

of both Federal and state payroll and unemployment data with IRS.

"o The International Trade Data System (ITDS) is a NPR-endorsed project to streamline the

various requests agencies across the government (e.g., FDA, EPA, Ag, Customs) make of
importers. Pilots are scheduled to be rolled out this year. In FY 2001, Customs is slated to
take over ITDS and integrate it with ACE.

e Treasury is participating in mtemgency projects to mcrease cmzen access to govemmcnt data
including through “computer kiosks.”

Internet Crime

The President reoemly directed a number of agencies, including Treasury, to form a task foroe and
issue a report on Internet-related crime. The Attorney General chairs the task force.

12
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THE DEPUTY SECRETARY OF THE TR"AS‘ IRY
WASHINGTON

March 6, 2000

MEMORANDUM FOR UNDER SECRETARIES

GENERAL COUNSEL
ASSISTANT SECRETARIES
BUREAU HEADS

FROM: STUART E. EIZENSTAT / o

SUBJECT: - Reducing Barriers to Electronic Commerce

As I'mentioned at the January 21 Bureau Heads meeting, on November 29, 1999, President
Clinton signed the attached memorandum on “Facilitating the Growth of Electronic Commerce.”
In the memorandum, the President notes the great promise that electronic commerce holds for the
American people, including significantly greater choice and convenience as well as enhanced -
competition.

The President’s memorandum also highlights the need to update our laws and regulations that
may have the unintended effect of impeding business-to-business and business-to-consumer
online transactions.” To accomplish this, the President directs each Federal agency to identify
laws and regulations administered by the agency that may impose barriers to electronic
commerce and to recommend how such laws or regulations may be revised to allow electronic

- commerce to proceed while maintaining protectmn of the public mterest

This effort is very important, and I know that many of you already have spent considerable time
successfully adapting e-commerce to some of the programs administered by your offices. I want
to emphasize, however, that the President has directed us to cast a wide net in identifying barriers
to e-commerce. This means that each and every Treasury office and bureau should look beyond
purely technical issues to the full set of policies, procedures, regulations and statutes that it has in
place, and analyze those thoroughly. '

I ask each of you who have not already done so to designate as soon as possible someone in your
office to be the contact person on this topic. This person should be a policy or legal official, as
opposed to information technology (IT) staff. We have designated Michael Beresik, Deputy
Assistant Secrétary for Financial Institutions Policy, and Tom McGivern, Counselor to the
General Counsel, to coordinate this project in the Department. Please provide the name of your
office’s contact directly to Michael (michael.beresik@do.treas.gov or 202-622-2600) or Tom
(tom.mcgivern@ do.treas.gov or 202-622-2317). Chief Information Officer Jim Flyzik and his
organization, working with your IT staff, also will play an important role, providing technical
and other assistance as the process of identifying barriers to e-commerce, and solutions for
eliminating those barriers, moves forward. :

i


http:do.treas.gov
mailto:michael.beresik@do.treas.gov
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In the November 29 memorandum, the President also directed the Administration’s Working
Group on Electronic Commerce to establish a subgroup led by the Commerce Department: (1) to
identify Federal, State, and local laws and regulations that impose barriers to the growth of
electronic commerce, and (2) to recommend how these laws and regulations should be revised to
facilitate electronic commerce while also ensuring that protection of the public interest, including
consumer protection, is équivalent to that provided with respect to offline commerce.

The Sub-Group met inJanuary to discuss its first project, a Federal Register notice that was
issued on February 1 and that invites the public to identify laws or regulations that may obstruct
or hinder electronic commerce (attached). To assure that we receive comments on this notice
from members of the public that your agencies deal with on a daily basis, I would like you to

think of creative methods of informing them of the notice, such as highlighting it on your web

site. Finding ways to assure that we receive comments focused on the statutes and regulations

- your offices oversee will help us identify the e-commerce barriers that are of greatest interest.to...—. ...

the public. P

Our goal in this effort is to identify additional significant actions that the Department will take to
eliminate barriers to-e-commerce. As I mentioned at the Bureau Heads meeting, I would like
each office and bureau to develop an initial list of actions they plan to take over the next 30 days.

Thank you for your assistance.

Attachments

_cc: Secretary Summers

Sheryl Sandberg
Neal Comstock



THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release e November 28, 1999

November 29, 1999

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT: Facilitating the Growth of Electronic Commerce

~ The rapid growth of the Internet and its increasing use throughout the

world for electronic commerce holds great promise for American consumers
and for the Nation. Consumers will have significantly greater choice
and convenience and will benefit from enhanced competltlcn for their
bus}'nesses e s [ T T I T - e an
It: is essentlal for consumers and the health of the economy that »
government facilitate not only retail activity, which has increased
substantially, but also the movement to the online environment of other
categories of transactions. We must update laws and regulations
developed before the advent of the Internet that may have the unintended
effect of impeding business-to-business and business-to-consumer online
transactions. Impediments may include regulatory or licensing
requirements and technical standards and other pollc1es that may hinder
electronic commerce in particular goods or services. While some of
these legal restrictions are the subject of pending legislation, other
potential barriers are outside the scope of those legislative proposals.

Under the Government Paperwork Elimination Act, Federal agencies are
addressing issues regarding electronic transactions within the Federal
Government and between the Federal Government and other parties. We
should provide for similar consideration of laws and regulations
governing electronic commerce in the private sector.

In adapting laws and regulations to the electronic environment, it is
critical that consumers and the public at large be assured of a level of
protection in electronic commerce equivalent to that which they now
enjoy in more traditional forms of commerce. Any disparity in /
protection may undermine consumer confidence in electronic commerce and

impede the’ growtr of this important new trade medium. At the same time,

we must recognize that different media may require different approaches

and that public interest protections designed for the physical world may
not fit in the electronic commerce arena. We should attempt to develop

an equivalent level of protection, recognizing that different means may

be necessary to accomplish that goal.

The United States Government Working Group on Electronic Commerce ({the
Working Group) shall establish a subgroup, led by the Department of
Commerce, to: (1) identify Federal, State, and local laws and
regulations that impose barriers to the growth of electronic commerce,
and (2) recommend how these laws and regulations should be revised to
facilitate the development of electronic commerce, while ensuring that
protection of the public interest {including consumer protection) is
equivalent to that provided with respect to offline commerce. This
subgroup shall carry out the responsibilities identified below on behalf
of the Working Group, with the exception of reporting to the President.

Within 60 days of the date of this memorandum, the Working Group shall
invite the public to identify laws or regulations that may obstruct or
hinder electronic commerce, including those laws and regulations that
should be modified on a priority basis because they are currently
inhibiting electronic commerce that is otherwise ready to take place.
The Working Group also shall invite the public to recommend how
governments should adapt public interest regulations to the electronic
environment. These recommendations should discuss ways to ensure that
public interest protections for online transactions will .be eguivalent

file://CAWINDOWS\TEMP\E-COMM-~1.HTM
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to that now provided for offline transactions; maintain technolegy
neutrality; minimize legal and regulatory barriers te electronic
commerce; and take into account cross-border transactions that are now
likely to occur electronically.

The Working Group shall reguest each Federxal agency, including.
independent regulatory agencies, to identify any provision of law
administered by such agency, or any regulation issued by such agency,
that may impose a barrier to electronic transactions or otherwise impede
the conduct of commerce online or by electronic means, and to recommend
how such laws or regulations may be revised to allow electronic commerce
to proceed while maintaining protection of the public interest.

The Working Group shall invite representatives ¢of State and local
governments to identify laws and regulations at the State and local
level that may impose a barrier to electronic transactions or otherwise
to the conduct of commerce online or by electronic means, to discuss how
State and local governments are revising such laws or regulations to
facilitate electronic commerce while protecting the public interest, and
to discuss the potential for consistent approaches to these issues.

The Working Group shall report to the President in a timely manner

-identifying:

commerce or that need to be amended to facilitate electronic
commerce, and : .

(2). recommended steps for addressing the barriers that will’
facilitate the growth of electronic commerce and will ensure
continued protection for consumers and the public at large..

WILLIAM J. CLINTON

##H

‘~“mw;"——_"*“*ww*(i%“wlaws—andwregulations-that“impose‘barriersmto“electronic'”"””“‘”” "
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DEPARTMENT OF COMMERCE

Office of the General Counsel; Laws or
Regulations Posing Barriers to
Electronic Commerce

AGENCY: Department of Commerce.
ACTION: Notice: Request {or public
comment on laws or regulations posing
barriers to electronic commerce.

SUMMARY: The Department of
Commerce, on behalf of the Subgroup
on Legal Barriers to Electronic
Commerce {"Legal Barriers Subgroup”)
of the U.S. Government Working Group
on Electronic Commerce, requests
public comments and suggestions

concerning policies, laws or regulations

that need to be adapted in order to

_eliminate barriers to and promote

electronic commerce, electronic

--services, and ¢lectronic transactions, ~ -

DATES: Comments are requested by
March 17, 2000.

ADDRESSES: Comments may be
submitted via the Web at http:// 0
www.ecommerce. gov/ebarriers/
respond. Alternatively, electronic
submissions may be sent as documents
attached to E-mail messages addressed
to ebarriers@®ita.doc.gov. Submissions -
made as E-mail attachments or
submitted on floppy disks should be in
WordPerfect, Microsoft Word or ASCII
format, Diskettes should be labeled with
the name of the party and the name and
version of the word processing program
used to create the documient. Paper
submissions may be mailed to the
Subgroup on Legal Barriers to Electronic
Commerce, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW,, Room 2815, Washington
D.C. 20230. If possible, paper
submissions should include floppy
disks in WordPerlect, Microsoft Word or
ASCII format. Except for floppy disks
with paper submissions, duplicate
copies should not be submitted.

FOR FURTHER INFORMATION CONTACT;
Kenneth Clark, phone: 202-482-3843;
E-mail kclark@doc.gov.

SUPPLEMENTARY INFORMATION:

Background

On November 29, 1999, President
Clinton issued a Presidential
Memorandum to the Heads of Executive
Branch Departments and Agencies -
entitled “Facilitating the Growth of
Electronic Commerce.” The President
noted that the rapid growth of the
Internst and its increasing use
throughout the werld for electronic
commerce holds great promise for =
American consumers and for the Nation.
Consumers will have significantly
greater choice and convenience and will

benefit from enhanced competition for -
their business. To realize this promise,
the President said, it is essential that

" government facilitate “‘not only retail

activity, which has increased
substantially, but also the movement to .
the online environment of other
catsgories of transactions.”

The President noted that laws and
regulations developed before the advent
of electronic commerce may
significantly impede consumers and
businesses in conducting various kinds
of transactions slectronically. These
impediments can involve requirements
that particular types of transactions be
concucted on paper or in person, or that
records be maintained or provided in
written form. They may also include
regulatory, statutory or licensing
requirements, or technical standards.

‘and other policies, that hinder ......... ...

electronic commerce or otherwise
require business or transactions to be
conducted in a way that discriminates
against the online snvironment.

Such requirements and policies must
therefore be reviewed and, where
appropriate, adapted to the new

" electronic environment. But the

Prasident noted that in making these

adaptations, it is essential to ensure that

electronic commerce is as safe for
consumers as traditional forms of
commerce.

To implement these objectives, the
President mandated that the United
States Government Working Group on |
Electronic Commerce: (1) Identify laws -
and regulations that impose barriers to
the growth of electronic commerce, and

© {2) recommend how these laws and

regulations should be revised to
facilitate the development of electronic
comunerce, while ensuring that
protection of the public interest
(including consumer protection) is
equivalent to that provided with respect

‘to offline commerce. The President

mandated that the Commerce
Depeartment lead a subgroup to
implement this work, and the Subgroup:
on Legal Barriers to Electronic '
Commerce has been formed to carry out‘
those responsibilities.

The President directed the Subgroup
to invite the public to participate in this
effort by identifying laws or regulations
that may obstruct, hinder or

. discriminate against electronic

commerce, including those that should
be modified on a priority basis. The
Subgroup was also charged with
inviting public comment on how such’
laws and regulations could be adapted
to the electronic environment while
ensuring that public interest protections’
will be equivalent to those now
provided in offline commerce. This

Notice and Request for Comment
implements those directives.

Scope of This Request
Areas of Focus for the Working Group

Electronic Transactions

These include business-to-business
and consumer-to-business transfer of
information, money, or other resources.
{Note that transactions between
government agencies and the public are
axcluded from this review because they
are being addressed as to federal

"agencies pursuant to the Government-

Paperwork Elimination Act.)

Merchandise Sales

The Legal Barriers Subgroup is
interested in all types of policy, legal

-and regulatory impedlmems td

glectronic commerce and invites
comment on any that may be identified.

Conducting business in the sale of goods
on the Internet may involve a wide
range of issues besides the actual
transaction, from incorporation and
notice requirements to warranty or
liability policies. Respondents are
invited to comment on such issues and
to identify policies, laws or regulations
that may impede the offering of goods
for sale electronically. Comments are
also requested concerning how such
barriers could be removed while
ensuring that equivalent conswmer
protections to those guaranteed in
traditional commerce will apply to the
sale of goods online.

Offering Services

Comment is also mwted concerning
the provision of professional or other
services by electronic means. Such
services differ from industry to industry,
but may be dependent on certain
statutory or regulatory frameworks.

Respondents are invited to cornment on -

whether these frameworks discriminate
against the provision of services by
electronic means or make electronic
provision of services more difficult.-
Respondents are also invited to discuss
how best to adapt these frameworks
appropriately to the online
environment.

Multiple Party Regulation

The Committee is especially
interested in comments on regulations
governing the relationship or exchange
of information between different

 categories of private parties (e.g.,

batwesen banks and students or
insurance companies and doctors).
Respondents are invited to comment on
regulatory provisions that address
communication betwesn parties,
whether these provisions impede


http:wheth.er
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electronic commerce due to
requirements for written documentation
or other actions that create a
disincentive to electronic information
transfer, and how such impediments
could be removed while still protecting
the public interest.

Independent Agencies Inc*luded Within

"the Scope of the Inquiry

This request invites cornments
concerning laws or regulations
administered by any federal agency, as
the President's Memorandum invites
participation in the Working Group by
independent agencies concerned with
its work. Any comments ¢oncerning
laws or regulations administered by
independent agencies will be forwarded

Areas of Law and Regulatlon Excluded

" This request for comment focuses on
domestic laws or regulations that may
adversely affect electronic commerce
{although the potential effects of such
laws or regulations on cross-border
commerce are relevant to this inquiry
and may be included in any response).
However, the Legal Barriers Subgroup
will refrain from reviewing laws and
regulations in areas where
comprehensive activities are already
underway to remove regulatory or legal
barriers to electronic commerce. Areas
excluded from this inquiry include the
following:

(1) Treaties, international laws,

-conventions or agreements, or the laws

of countries other than the United
States.

(2) Tax laws or regulations.

(3) The following consumer
protection regulations, which are
subject to currént rulemaking
proceedings of the Board of Governors
of the Federal Reserve: Regulation B,

. relating to the Equal Credit Opportunity

Act; Regulation E, relating to the
Electronic Fund Transfer Act;
Regulation M, relating to the Consumer
Leasing Act; Regulation Z, relating to -
the Truth in Lending Act;.and
Regulation DD, relating to the Truth in

‘Savings Act.

(4} Issues being addressed pursuant to
the Government Paperwork Elimination
Act, which mandates steps to be taken
by the Federal Government to remove
barriers to electronic communications
with and within the Federal
government,

Note concerning State or local laws and
regulations: Barriers to electronic commerce
may arise simply from a lack of uniformity -
in policies, laws, standards or codes among
different jurisdictions. Althovgh we do not
request comments about individual state or
local laws or regulations, respondents may

wish to identify general areas in which
barriers to electronic commerce result from
State ar local policies, laws, or practices; or
from differing State and federal policies,
laws, licensing requirements, standards or
other practices. Respondents also may wish
to comment on whether increased
coordination is needed between the Federal
and State governments to avoid unnecessary
impediments to elecironic commerce.

Basic Questions for Public Comment

Comments on any issue within the
scope of this ingquiry are welcome.
However, responses to the following
specific questions would be most
helpfu:l to the Working Group.

1. Does any federal agency-
administered law or regulation impose
an impediment to the conduct by

- electronic means of commercial

transactions between you or your firm,
company.or organization and any other__
non—government party or parties? (Be as
specific as possible in citing or
otherwise identifying the law or
regulation.) .

2. 1f so:

{a) What is the degree of the
impediment? (For example, does it
completely bar the transaction from
occurring electronically, or does it make
the transaction more difficult,
expensive, or time-consuming without
barring it altogether?)

(b) What is the nature of the
impediment? (For example, is it a
recordkeeping requirement, a “written

notice” requirement, or some other type.

of requnrement'f’]

{¢) Can you provide information as to
the costs that are associated with or
result from the legal or regulatory
impediment?

d) What do you understand to be the
reason for imposing the requirement
that causes the impediment?

{e) Can you suggest alternative ways,
other than through the requirement that
causes the impediment, by which the
agency could achieve the goal of the
requirement? [Most helpful would be

- examples that work in other contexts.)

{f) Can you suggest ways in which the
requirement can be modified to remove
or reduce the impediment while
continuing to provide consumer
protections for electronic transactions
that are equivalent to those that exist for
offline transactions.

Additional Issues or Questions for
Public Comment

3. Do federal laws or regulations in
any particular field or area generally
impose significant impediments to the
conduct of commercial transactions by
electronic means? If so, please indicate
how they result in such impediments
and provide any suggestions you may

have to remove or reduce the
impediments, while achieving the
purposes of the laws or regulations and

. maintaining equivalent consumer

protectxons

4. Are there particular federal laws or
regulations that should be modified on
a priority basis because they currently
inhibit electronic commerce that is
otherwise ready to take place? In
responding to this and other questions,
you are urged to take into account cross-
border transactions that are now likely
to occur electronically.

5. Are there federal laws or

* regulations that should be clarified to

facilitate electronic commerce by

' preserving important public interésts in

the area of online commerce such as

. consumer protecnon civil rights or law -

enforcement?

- 6. Are there federal laws or
regulations that constitute
disproportionate or particular barriers to
electronic commerce for small
businesses? If so, are there changes or
solutions you can suggest that would
enable small busmesses to engage more
easily in electronic commerce?

7. To the extent that the adaption of
laws or regulations to the electronic .
environment requires electronic notices
or disclosures, can you offer specific

. suggestions as to formatting or other

requirements for such notices or

. disclosures to ensure that they are

conspicuous and will be received and
understood?

8. From the standpoint of consumers,
are there federal laws or regulations that
have already been adapted to the
electronic environment in a manner that

- has resulted in a lessening of consumer
: protections—including protections

against fraud, or against over-reaching
by unscrupulous or exploitative
entities? If so, what is the degree of the
harm involved, or the amount of cost

“imposed?

9. Are there federal laws or

- . regulations that have already been
adapted to the electronic environment

in a manner that has resulted in a
lessening of other public-interest
protections, such as those involving
health, safety or the environment?

10. Have you encountered areas in
which barriers to elecironic commerce
result from: {a) Particular subject areas
or types of State laws; {b} a lack of
uniformity, or conflicts, among State
‘laws; or {c) differing or conflicting State
and federal laws? «

11. Have you encountered
impediments to electronic commerce .
that stem from licensing requirements,
technical standards, codes, or other
policies? If yes, what are they and how.
could they be removed?
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12. Have you encountered
impediments to electronic commerce
that stem from a lack of uniformity in
such requirements, standards, codes, or
other policies among State or local
governments or between them and the
Federal Government?

Specificity of Responses and Comments

Comments and responses to the
questions posed in this notice will be
most helpful if they are specific in (1)
identifying federal laws or regulations
imposing impediments to electronic
commerce, and (2] estimating costs
associated with these impediments
through reduced sales or business.
efficiency. The Working Group would
appreciate receiving suggestions for
modifying the law, regulation or policy
to reduce or remove the impediments,
or alternative ways (other than through
" the provision at issue) by’ whxch the
agency could achieve the goal of the
provision while maintaining consumer
and public protections equivalent to
those provided for transactions taking
place by non-electronic means. .
Questions 1 and 2, above, provide an
example of the degree of detail in
responses that would be most helpful.

Publication

Comments will be published online at
http://www.ecommerce.gov/ebarriers/
review. Respondents should not submit
materials that they do not desire to be
made public.

Authority: Presidential Memorandum,
“Facilitating the Growth of Electronic
Commerce,” dated November 29, 1999.

Dated: January 27, 2000.

Andrew J. Pincus,

" General Counsel, Department of Commerce.
[FR Doc. 00-2198 Filed 1~31-00; 8:45 am]
BILLING CODE 3510-BW-U

DEPARTMENT OF COMMERCE

International Trade Administration
[A-357-007] '

Carbon Steel Wire Rod From
Argentina: Final Results of

" Antidumping Duty Administrative
Review

AGENCY: Import Administration,

International Trade Administration,

Department of Commerce.

ACTION: Notice of final results of

antidumping duty admmlstratlve
review.

SUMMARY: On November 18, 1999, the
Department of Commerce published the
preliminary results of the administrative
review of the antidurnping duty order

on carbon steel wire rod from Argentina
(64 FR 63283). We preliminarily ‘
determined that sales of the subject
merchandise were made below normal
valua. This review covers one
manufacturer/exporter of the subject
merchandise to the United States,
Acindar Industria Argentina de Aceros
S.A. (*Acindar”) and the period
November 1, 1997 through October 31,
1998.

We gave interested parties an
opportunity to comment on the
preliminary results, No comments were
received. We have made no changes for
the final results. We have determined
that Acindar has made sales below.
normal value during the period of
review. Accordingly, we will instruct
the U.S. Customs Service to assess
anticlumping duties. on entries sub)ect to

. this review.

EFFECTIVE DATE: February 1, 2000

FOR FURTHER INFORMATION CONTACT: -
Helen M. Kramer or Linda Ludwig, i
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Wasaington, D.C. 20230; telephone -
{202) 482-0405 or 482-3833, .
respectively.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Trade and Tariff Act of
1930, as amended (the Act) are
references to the provisions effective
January 1, 1995, the effective date of the
amendments made to the Act by the
Uruguay Round Agreements Act of 1994
{URAA). In addition, unless otherwise
indicated, all references to the
Department’s regulatlons are to 19 CFR
Part 351 {1999).

SUPPLEMENTARY INFORMATION:

Background.

The Department published the '
preliminary results of this reviewon
November 19, 1999 (64 FR 63283). We
received no comments from interested
parties. The Department has now
completed this review in accordance
with section 751(a) of the Act. We made
no changes in the calculation
methodology from the prelxmmary
results.

Scope of the Review

The product covered by this review is
carbon steel wire rod. This merchandise
is currently classifiable under HTS item
numbers 7213.20.00, 7212,31.30,
72113.39.00, 721113.41.30, 7213.49.00,
and 7213.50.00. These HTS subheadings
are provided for convenience and U.S.
Customs purposes. The written

description of the scope of the
proceeding is dispositive.

Final Results of Review
As a result of this review, we have

_determined that the following margin

exists for the period November 1, 1997
through October 31, 1998:

Margin
Manufacturer/exporter (percent)
Acindar Industria Argentina de
ACEros S.A ..ovcniinininenn 2.63

The Department shall determine, and
the U.S. Customs Service shall assess,.
antidumping duties on all appropriate
entries. For assessment purposes, the
duty assessment rate will be a specific
amount per metric ton. The Department
will issue appropriate appraisement

.- instructions directly to the Customs - -onn

Service. Further, the following deposit
requirements shall be effective for all
shipments of the subject merchandise
from Argentina that are entered, or
withdrawn from warshouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided for
by section 751{a}{(1} of the Act: (1} The
cash deposit rate for Acindar will be the
rate established above in the “Final
Results of Review” secticn; (2] for
previously investigated companies not

-listed above, the cash deposit rate will

continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, or the original investigation,
but the manufacturer is, the cash
deposit rate will be the rate established
for the most recent pericd for the
manufacturer of the merchandise: and
{4) the cash deposit rate for all other
manufacturers or exporters of this
merchandise will continue to be 119.11
percent, the “All Others™ rate made
effective by the LTFV determination,
These requirements, when imposed,
shall remain in effect until publication
of the final results of the next .
administrative review.

* This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f) to file a
certificate regarding the reimbursement
of antidumping duties prior to '
liquidation of the relevant entries

R during this review period. Failure to

comply with this requirement could
result in the Secretary’'s presumption
that reimbursement of antidumping
duties occurred and the subsequent -
assessment of double antidumping
duties.

This notice serves as the only
reminder to parties subject to


http:7213.49.00
http:721113.41.30
http:72113.39.00
http:7212.31.30
http:7213.20.00
http://www.ecommerce.gov/ebarriers
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