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I 
Executive Summary 

In the past decade, American socie)y's understanding of its gay, lesbian, bisexual and transgendered 

I 
I (GLBT) citizells has evolved dram~tically. GLBT issues are commonly discussed in the media, domestic 

partner benefits are available in mliny workplaces, and same-sex marriage may soon become a reality. 
These societal changes provide an !impetus for USDA to reexamine sexual orientation issues within the 
Departrilent. Therefore, in July 1999, USDA Civil Rights Director Rosalind Gray convened the Second 

i

I 
USDA Task Force on Sexual Orientation. This group was asked to review, update, and extend the fmdings 
published in 1994 by the First USIDA Task Force on Sexual Orientation. . 

Our review found that the Dep~ent has taken sev~al steps in recent years to document a sexual 
orientation nondiscrimination policy and to defme an appropriate system for filing complaiJits of

I discrimination based on sexual oribntation. We also found that much work remains to be done if the 
Department wishes to prevent harassment and discrimination against sexual.minorities, promote the full 

I 
acceptance and open service ofGIJ.BT employees, and provide full access to USDA programs by GLBT 

customers. , 	 I. '. ' I 
I 

'We have mad,~ a number ofrecommendatlons deslgned to reach these goals. Through these 
recommendations, we propose th~t the responsibility for implementing the Department's sexual orientation 

I 

nondiscrimination policy is shared by every USDA employee. In particular: 	 ' 

• The Secr'~tary of Agriculture IShOUld open a dialog on sexual orientation issues within the Department; 

I 
 I ' 

designate a member of his Subcabinet as a Champion for GLBT employees and issues; and authorize 
the payment of relocation expenses for domestic partners of employees moved by the Department. 

• The Assistant Secretary for JdministratiOn sh~uld implement a "~afe Space" program to encourageI 	 the open service of GLBT errtployees in the Department and should broaden the Department's
I 

Workpla,~e Violence Prevent~on and Response Program to address hate crimes. 

I 	 I , 

I 
• The Office of Civil Rights,sllouldbroaden the Departmental Regulations on civil rights to strengthen 

its ability to prevent and proJess complaints of sexual orientation discrimination in both employment 
and program delivery; shouIa fully communicate these policies and avenues of redress to employees 
and customers; should train .ill employees -- but particularly managers and civil rights personnel -- on 
sexual orientation discrimination and diversity; and should utilize the USDA Gay, Lesbian, Bisexual 
and TrailSgendered EmployJe Organization (GLOBE) as an information resource to support these 
activities. 

• The Offlce of Human Resources Management should educate employees on available benefits, 
, particularly as they apply to ithe domestic partners ofGLBT employees, and should conduct exit 
interviews of employees voihntarily separating from the Department as a method to gauge 
improvements in diversity t6Ierance within the Departnient. 

, 	 II • 	 The Office of Communication should develop a mechanism to actively monitor Departmental vacancy 
announ(;ements and publications to assure ,that these documents carry an approved, fully inclusive 

I 
 equal opportunity policy statement. 


Ifth~'Department fully imPlemlts its sexual orientation nondiscrimination and diversity policy, USDA 

stands to gain greater openness, ~ob satisfaction, and retention among its workforce; increased productivity 


I and customtJr service; and the prevention of costly complaints. We have estimated the potential savings 

that could be realized ~y the Department through this course of action to be approximately $23 million 

annually. ' 


1 
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I 
 Introduction 

I 
I 

In July 1999, USDA Civil Right~ Director Rosalind Gray announced the formation of the Second 
USDA Task Force on Sexual Orientation. Eight individuals, representing a variety of . 
professions and Agencies throu~hout the Department, were selected to fonn this task force. The 
names and affiliations of these ihdividuals can be found in Appendix 1. 

. I 	 . 

I The First USDA Task Force on Sexual Orientation was established in 1993 after then Secretary 
of Agricultun:: Mike Espy first ilic1uded sexual orientation in the USDA Civil Rights Policy 
Statement. The original task force presented its findings in a report dated January 31, 1994, 

I 
 which can be found in Appendi~ 2. The charge handed to the current task force was to review, 

update, and extend the 'findings ~f the original task force report. 	 ' 

I 
 The January] 994 report identirled six major areas for which recommendations were made. 

These areas a:re: 

I • Filing cotnplaints of discrimination based on sexual orientation 

• Benefits for partners and fJnilies of gay and lesbian employees 

• Program delivery and relatdd areas 

I • Training ,and education I 
• Advisory committee on sexual orientation and employee resource group 

I 

• Communication of USDA policies on sexual orientation I . I . 	 , 
Through our review we have found that several steps have been taken since 1993 to establish a 
sexual orientation nondiscrimiriation policy for the Department ofAgriculture and to defme anI 	 appropriate system for filing c~bplaints ofdiscrimination based on sexual orientation. For this 
the Departm~int should be commended. These accomplishments,however, have not yet made a 
significant impact on the USDA workplace culture. Consequently, if the Department wishes to 
create an environment that wel90mes sexual orientation diversity,USDA :now stands at a point in I 	

I 

time where it must begin to fully implement this nondiscrimination policy. 

I 	 The subsequent chapters ofthiJ report will review each of the above six areas in depth. Chapters 

'I 
2 and 3 will discuss the core isJues of equal access to employment opportunities and program 
delivery, respectively. Chapterl 4 will discuss the implementation of our sexual orientation 
nondiscrimination policy throu~ effective communication, training and education, and other 
steps necess,LI"Y to establish a ~orkplace culture that is more tolerant and accepting of sexual 
minorities. However, before considering the achievements' and ongoing challenges since the last 

I 
 I . 


report, we bdieve it is instructive to ask why the Depa:rtment should focus on this issue at this 
time. In Chapter 1 we attempt ito ans~er this question by examining the changes that have 
occurred in society and the workplace since the establishment of the first task force in 1993 and 

I by i~~ntifying faCtors which pJint to the need for greater Depa:rtmental attention to this issue. 

I 

I 

I 
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I 
I' Two terms re~luire definition before this report can be adequately digested: 

. I 

I First, sexual orientation is understood to include homosexuality, heterosexuality, and 

I 
bisexuality, whether that oriendtion is real or perceived.'" Therefore, the reader should keep in 
mind that policies designed to prevent discrimination on the basis of sexual orientation protect 
all employees, even though corrlmon parlance focuses on the effect such policies have on 
self-identified sexual minoritiesl

. 

I 
 Second, to 'be fully inclusive oflexual minorities, we will use the acronymGLBT for gay, 

lesbian, bisexual and transgendbredt individuals. It should be noted, however, that some 
transgendered individuals may ~elf-identify as heterosexual. Additionally, discrimination 
against transgendered indi viduals may be determined in many cases to be sex discrimination 
when such discrimination is a r~sponse to nonconformity with expected gender roles. Despite 1 

I 

I 
these two exceptions, however,Iwe are including all tfansgendered individuals in our . 
consideration of sexual minorities because our definition of sexual orientation encompasses an 
observer's perception or assumption ofwhether another individual is homosexual, heterosexual 
or bisexual. 

I 
I 
I 
I 
I 
I 
I ) 

I 
I *This defmition of sexual orientation has been used in all the complaint process regulations developed by 

other Federal departments and is the defmition that is found in the draft Employment Non-Discrimination 
Act (ENDA}.IS.20A5 I . 

I 
trransgender, or "gender blending," has been variously defined, but is most commonly considered to 
encompass individuals whose ge*der identity or display differs in part or in total from their biological sex, 
based on the surrounding society's expectations of members of that sex. I6,4() Transgenderism in the 
American workplace can raise qdestions and conflicts which range from the simple physical appearance 
issues of a man wearing earrings lor a woman wearing a tie, to the complex social and biological issues 
raised by individuals who undergo sexual reassignment surgery.· .

I 
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I 

I 	 Chapter 1 

Background and Justification 

I 	 This chapter discusses the recent advances that have been made in GLBT civil rights in America, the 
I 

concurrent changes that have talf:en place in the Federal workplace, and the benefits that could be 

I 
realized by USDA iffurther eff9rts are made to embrace sexual orientation diversity within the 

Department. 

I Advances in GLBT civil rights during the 1990's 
. I 	 . . 

The history of the l1nited States has been one of evolving attitudes and laws on civil 

I 	 rights, from the adoption of our Constitution in 1789 when voting citizenship was 
reserved for land oWning white males, through the abolition of slavery in 1863, the 

I 
ertfranchisement or\vomeri in 1920, and the end oflegalized segregation in 1964.26 The 
debate over civil rights for GLBT citizens during the later halfofthe twentieth century is 
simply the latest mile ofthis national civil rights journey. Within the past decade, many 

I 
changes have occurled that affect GLBT individuals in ouT society. While this report 
cannot present a corhprehensive history of GLBT civil rights in the 1990' s, we would 
like to identify several reference points from which we can evaluate USDA's workplace 
policies, activities, rd culture.. . 

I Because laws and policies are typically an extension of cultural attitudes, it is useful to 
first examine the evplving acceptance ofGLBT equal rights in American society ..A 
review ofpublic opinion polls conducted on systematically selected and representative 

I samples of the U.S.ladult population reveals the following about American adults: 56 . 

I 
• In 1999, 83% indicated they support equal rights for homosexuals in terms ofjob 

opportunities, ub from 71 % in 1989 and 56%·in 1977. . 

• In 1999, 70% iJdicated they support homosexuals serving in the armed forces, up 
from 60% in 1~89 and 51% in 1977. Similarly, 75% and 61% favor hiring 

I homosexual doctors and high school teachers, respectively. These numbers are up 
I 	 . 

from 56% and 47%, respectively, in 1989. .. 

• In 1998, 52% s~pported equal rights in terms ofSocial Security benefits for gay and I 	 lesbian domest~c partners. (No data were collected on this question during the 1970' s 
and 1980's.) . 

I 	 These data indicate that a regular~y expanding majority of Americans believe workplace 

I 
rights and benefit.s ~hould accrue equally to all employees, regardless of sexual 
orientation. This attitude is reflected in the growing number of state laws and municipal 
ordinances which ate gIfidually reversing legal workplace discrimination against GLBT 
employees:s2 .. 

I • Approximately 104 million Americans (38% of the population) are currently 
protected from sexual orientation discrimination in employment under some form of 
state and/or municipal statute. Eighteen states and the District of Columbia prohibit 

I 
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I 

I discrimination in public employment (i.e., state employees); 11 states, the District of 

Columbia, 18 c6unties, and 106 cities prohibit discrimination in private employment. 
. In contrast, omy. 2 states and the District of Columbia provided such protection in 

1990.I 	 j 
• 	 Currently, 7 sta es, 19 counties, and 64 cities offer some form of domestic partner 

I 

I . . 


,benefits to their1emp.1oyees. One state (California), 4 counties, and 37 cities provide 
some form of domestic partner registry for their citizens. . 

Similarly, corporaJ America has taken significant steps to end sexual orientati~nI 	 discrimination in thbworkplace and to provide GLBT employees with equal pay for 
equal work thrOughldomestic partner benefits:32,s4 

I 	 • Currently, 1,585 employers in the United States are identified as having 
I 

I 
nondiscrimination policies that include sexual orientation. This number includes 

. 255 of the FortUne 500 Companies and 282 colleges and universities. With no 
centralized medhanism for collecting such statistics, these data are likely an 
underestimate.j 

I 	 • Similarly, 3,402 employers in the United States are identified as providing domestic 

I 

partner health ihsurance. This number includes 92 ofthe Fortune 500 Companies . 

and 1 04 colleg~s and universities. For employers offering domestic partner benefits, 

69% offer thes~ benefits to both same-sex and opposite-sex couples. An 


I 

I 

independent survey conducted in 1997 estimated that 13% of all U.S. employers 


'provide domes~ic partner health care benefits. In contrast, less than two dozen U.S. 

employers provided domestic partner benefits to their employees in 1990. 


I 
• A 1999 survey!conducted by the Society for Human Resource Management found 

domestic partnh benefits to be the No. 1 recruiting incentive for executives and the 
No. 3 recruitin~ incentive for managers and line workers. Today, nearly two . 
employers a week begin offering domestic partner benefits to their employees. 

I ' 	 , . 
I Apart from legislative, executive, and corporate gains in workplace nondiscrimination, 

advances have alsd been made through the judicial system: 
I 	 . 

I 	 •' In the 1996 case ofRomerv. Evans,44 the U.S. Supreme Court struck down 
I 

Colorado's "Amendment 2," which sought to bar any municipality within the state 

I 
from adopting b ordinance permitting "homosexual, lesbian or bisexual orientation 
[to] entitle anyl person or class ofpersons to have or claim any minority status, quota 
preferences,p¥tected status or claim ofdiscrimination." Writing for the Court's 6 

I 
to 3 majority, Justice Anthony Kennedy invoked the 14th Amendment's guarantee of 
"equal protection ofthe laws" by stating: "We must conclude that Amendment 2 
classifies hombsexuals not to further a proper legislative end but to make them 
unequal to evJ.yone else. This Colorado cannot do. A State cannot so deem a class 
of persons a stranger to its laws." 

I 
I '. In the 1998 cake of Oncale v. Sundowner Offshore Services,38 the U.S. Supreme 

Court held unJrumously that same-sex sexual harassment violates Title VII's 
. prohibition agkinst discrimination on the basis of sex. 

• 	 In the 1999 ca~e ofBaker v. State,S the Vermont Supreme Court held unanimously 
that ''the State is constitutionally required to extend to same-sex couples the

I 
I 	 4 



I 

I 	 common benefits and protections that flow from marriage" under the "common 

benefit" clause bfthe Vermont Constitution. This clause is the State Constitution's 
I 

analog to the 14th Amendment's "equal protection" clause. In writing/for the State I 	 Supreme Court,1 Chief Justice C. J. Amest~y stated that extending the common 

benefits clause to same-sex relationships "is simply, when all is said and done, a 


recognition of1"'common humanity." ..
I 
I 

Despite the above aovances in workplace rights, gains in other areas are not as 
numerous. While almajority. of Americans favor equal protection of GLBT employees, 
the same review of public opinion polls disGussed earlier suggests that, for some 
individuals, this belief reflects tolerance rather than full acceptance of GLBT people:56 

• 	 In 1998, 48% of adult Americans considered homosexual relationships between I 	
I 

conseriting adults to be morally wrong, essentially unchanged from 47% in 1977. 
I 	 ' 

'Similarly, in 1999,46% did not consider homosexuality to be "an acceptable 

I 
 alternative lifestyle," down only slightly from 51 % in 1982. 

I 

• In 1998, only 36% supported equality in terms of adoption rights for gay and lesbian 
domestic partne~s, and only 33% supported the legal recognition of homosexual

I marriages. (No data were collected on these two questions during the 1970' s and 
1980's.) 

I As with the tolerant attitudes discussed earlier, intolerant attitudes have also led to 
legislative action or obstruction:24 

I 	 • Between 1996 and 1999, 30 states have adopted legislation or st~te constitutional 

I 
amendments bahmg homosexual marriages. During 1996, the first year that such 
bills were contebp1ated, anti-same-sex marriage laws were successfully enacted by 
15 of 31 states c!onsidering such a bill. 

• 	 Conversely, betleen 1996 and 1999, 96 bills favorable to GLBT citizens 
(comprehensivd civil rights bills, employment nondiscrimination bills, and/or 
domestic partne~ship bills) were introduced in various' state legislatures, with only 7 I 	 ofthese bills su~cessfully enacted. ' 

The issue of moral Lreligious judgments and the intolerance for GLBT people such I 	 judgments can genetate are important because they are reflected in the attitudes that 
many individuals bring to the workplace. These attitudes shape the culture and 
environment of an drganization, and present 'significant challenges when implementing a I 	 nondiscrimination ~olicy. 

I 
I 

Has the Federal workplace kept pace with recent advances 
inGLBT civil rights? 

I 
The information presented in the previous section indicates clear support on the part of 
m,any c?rporations, lexecutives, legislato~s, jurists, and a majority of ~e ~~rican. public 
f(lr equitable treatment of GLBT people ill the workplace. But has this shift ill attitude 

I 
bc~en reflected in th6 Federal workplace in the 1990's? The answer to this question is yes 
with regard to exec~tive initiatives, but no with respect to legislative actions. 

·1 	 5 
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I From the standpoint of policies and legal protections, Federal GLBT employees have, on 

paper, enjoyed equcil rights in hiring and promotion since 1978. The Civil Service 
Reform Act of 1978 identifies discrimination as a prohibited personnel practice (PPP), 

I 
and stipulates that do employee with authority to take or direct a personnel action shall 
"discriminate for or against any employee or applicant for employment on the basis of 
conduct which doeJ not adversely affect the' performance ofthe em:ployee or applicant or 

·1 	
I 

I 
'the performance oflothers."9 A 1980 memorandum from Office ofPersonnel 
Management (OPlvP Director Alan Campbell outlined the Government's policy on PPPs, 
and stated that "applicants and employees are to be protected against inquiries into, or 
actions based upon! non-job-related conduct, such as religious, commUnity, or social 
affiliations, or sexual orientation."7 

I 	 lbis law and OPM!POliCYas it regarded sexual orientation discrimination in Federal 
employment was not widely recognized, communicated or enforced during the 1980's. 
Subsequently, President Clinton and his Administration have taken the following steps: .1 • 	 In 1993, PresiJent Clinton,directed his Cabinet to institute sexual orientation ' ,

I 
nondiscrimination policies in their Departments and Agencies. Throughout his term 

I 	 in office, he ha~ also appointed over 150 openly gay or lesbian officials to his 

I 

, administration, including James Hormel, U.S. Ambassador to Luxembourg; John 


Berry, Assistarft Secretary of the Department of Interior; Roberta Achtenburg, 

former Assistaht Secretary ofHousing and Urban Development; and Bruce Lehman, 

former Director 

I 

of the U.S. Patent and Trademark Office.47, 

I " 
.' In 1995, President Clinton issued Executive Order 12968 which mandated that 

I Federal securi& clearances could no longer be denied solely on the basis ofail 
I ' •

employee's sexual orientation. l 

I 
c. In 1998, President Clinton issued Executive Order 13087 which provided'for "aI 	 uniform polic~ for the Federal Government to prohibit discrimination based on 

sexual orientation;.,.to the extent permitted by law."21 This Executive Order was 
, I ' 

followed in 1999 with an OPM guidance document which defines how this 
I Executive Ordb- should be implemented within Federal Agencies.2 


I 
Despite these administrative gains, there have been several significant legislative 

II 	 setbacks in the 1910's for Federal GLBT employees: 

'. In 1993, folIo,¥ing Congressional resistance to President Clinton's plan to lift the 

I ban on gays in the military, a compromise policy termed "Don't ask, don't tell, don't 
pursue" was atcepted and subsequently codified. Despite the title of this law, the ' 
number of ga~ and lesbian service members discharged annually has steadily 

I i)1creased sinc~ the policy was implemented, with 1,149 individuals dischargec;l in 

I 
. 1998, up froml597 in 1994.10 Currently, the United States and Turkey are the only 
members oftl~e NATO alliance that still bar gay and lesbian individuals from 
military servi~e.42 

I 

I 
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I 
I • In 1996, the Defens~ ofMarriage Act (DOMA) \3 was passed by Congress and signed 

by President Clinton, following a Hawaii Supreme Court ruling which could have 
led to the recogpition of same-sex marriages in that state. DOMA permits states to 

I 
refuse to reco~ze same-sex marriages should such Unions become legal in another 
state.* Additiorially, for the purposes of the Federal Government, DOMA defines 
marriage as "a ~egal union between one man and one woman as husband and wife," 
and defmes a sHouse to be "a person of the opposite sex who is a husband or a wife." 
.These definitioris would restrict Federal spousal benefits, including those of Federal 
employees, regtrrdless of any wider definition of marriage that may be adopted by aI 	 state. Marriag~ laws have always been regarded as a state function, and DOMA 
represents the first time in U.S. history that Federal definitions have been applied to 

. I . 
the terms 'marriage' and 'spouse. '53 .I • The EmPIOymeht Non-Discrimination Act (ENDA) has been introduced in every 

. session of Conbess since 1994 (currently, HR 2355 and S 1276).18,29 This Act 

I would prohibit employment discrimination on the basis of sexual orientation 
nationwide. rue bill would not apply to small bUSInesses (less than 15 employees), 

. I 	 . 

I 
religious org~zations, or the uniformed services, and would not provide for 
preferential tre~tment, affirmative action, claims of statistically disparate impact, or 
the collection of statistics on' sexual orientation.' Despite the limited scope of this 
bill as a civil ri~hts statute, and despite the impressive number ofHouse and Senate 

I 	 co-sponsors (171 and 37, respectively), the bill has yet to pass either House of 
Congress. 

I Where does lUSDA stand? 

Despite Congressional resistance to equal employment opportunity for GLBT 

I 
I illdividuals, The Pr~sident and his Cabinet Secretaries have been clear in their mandate 

to prohibit discrimibtion on the basis ofsexual orientation in the Federal workplace. 
Where does USD1 stand in comparison to other agencies inproviding these protections? 

The brief answer to this question is that the Department compares favorably to other 
Federal agencies in establishing sexual orientation nondiscrimination policies. ForI 	 example: I 

I • The .1994 report from the First USDA Task Force on Sexual Orientation is unique in 
the Federal goJernment. No other Department has developed a task force approach 
to studying theldevelopment and implementation of sexual orientation 
nondiscrimination policies.45

I 	 . I 
.. In 1994, the USDA became one of the first Departments to officially recognize a 

. I 	 . 

GLBT employ~e group, the USDA Gay, Lesbian; Bisexual, and Transgendered 

I 	 Employee Orgbization (GLOBE).45,5o 

I *The constitutionality of this provision ofDOMA is doubtful, based on the "full faith and credit" clause of the U.S. 
I 

Constitution, which requires states to recognize the "acts, records, and proceedings" ofother states.S3 

I 
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I 
I • By 1996, working with USDA GLOBE, the Department had included sexual 

orientation in ~e nondiscrimination policy statements of every Agency within the 
Department. 'Iflls was accomplished two years before President Clinton's 1998 
Executive Order 13087 mandated such a uniform policy. 50 

I' ,
• In 1999, the USDA included sexual orientation in the Departmental Regulations 

II which define d~scrimination complaint procedures for employees41 and conducted 
program customers.34,35 While most other Federal departments have defined such 
procedures for ~mployees, to date, no other department has defined these procedures 

I for customers.2?.45 

While~ the Departm~nt can be proud of the above accomplishments, our review of the

I n.~commendations from the First USDA Task Force on Sexual Orientation reveals that 
significant challenges remain in order to implement the Department's sexual orientation 
nondiscrimination policy (see Appendix 3). The USDA is not unique in this regard; 

I hnplementation of sexual orientation nondiscrimination policies is an ongoing challenge ' 
in every Departme~t and Agency of the Federal Government The subsequent chapters 
of this report will a~tempt to define the issues which should be considered and the

I strategies which shbuld be adopted to fully implement the USDA's sexual orientation 
nondiscrimination bolicy. For comparison sake, however, we would like to list here two 
positive examples 1vhere other Departments have effectively engaged employees and

I c:ustomers on GLBf issues: 

I 
I 

.' The Department of Commerce (DOC), working closely with Commerce GLOBE, 
has developed ~ brochure on sexual orientation nondiscrimination policies and . 
complaint prodedures, and distributed this brochure to all DOC employees: DOC 
also developed "The Common Ground Program," in which employees can 
voluntarily disblay asymbol in their work area indicating that theirs is an accepting 
environment for GLBT coworkers.45 (The brochure and program description can be 
found in Appebdix 4.) In contrast, the USDA has yet to develop a Department-wide 

I 
 mechanism fo1 communicating our sexu~l orientation nondiscrimination policy. 


el Many Departments have been fortunate to have openly gay or lesbian political 
appointees within their Subcabinet and/or Senior Executive SerVice (SES). Such 

I appointments 6ften provide an advocate for GLBT issues with.irl a Department's 

I 
administration; leading to supportive activities by the Department. For example, on 
June 11, 1999,1 President Clinton proclaimed June to be Gay and Lesbian Pride ' 
Month.22 At this time, the Department of Interior (DOl) listed the Stonewall Inn* on 
the National Register ofHistoric Places. DOl also held a Department-wide Pride 
celebration duhng Jline 1999. These aCtivities within DOl were a direct result of the 
leadership ofMr. John Berry, an openly gay Assistant Secretary at DOl, working 

I 
I cooperatively ~th DOl GLOBE.50 While the Clinton Administration has appointed 

over 150 openly gay or lesbian officials in the Federal Government, this task force 
could only ideIltify one such political appointee at USDA. t Furthennore, the 
Department d6es not have a designated advocate for GLBT issues within the 
Secretary's SJbcabinet. 

I 

I *The Stonewall lIm is the site of the 11969 New York City uprising that marked a k~Y turning point in the modem 


GLBT civil rights movement. I ' 

tMs. Glenda Humiston, Deputy Undetsecretary for Natural Resources and Environment; name used by permission. ' 
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I 

I Financial benefit of USDA action 

The USDA has met ~he letter of the Ci~il Service Refonn Act and Executive Order I 13087 by enacting pblicies against sexual orientation discrimination and by outlining 
avenues of redress f6r processing discrimination complaints. Why should the 

I Di~partment take thei next step of communicating and implementing the spirit of these 

I 
policies? Acknowle~ging that it is the correct and logical next step from a civil rights 
standpoint does not provide a complete answer to this question. This task force 
recognizes that, given the earlier description of the disparate views held by the 

I 
Administration and Congress on GLBT issues, any implementation activities the 

I ' 

I 
Department undertakes will need to withstand Congressional sCDltiny. To do so, the 
~epartme~t must bel a.ble to sh~w that .th~ benefits ~ar outweigh the costs of aggressively 
lIliplementmg our p0hcy at a time of lImIted finanCIal resources. 

I We have identified Jeveral tangible business incentives which underpin the argument for 
USDA to become mbre assertive in supporting our GLBT employees and customers: 

• It is safe to assube that a workplace which tolerates the expression of anti-GLBT

I attitudes causes la significant amount of personal stress and loss of productivity
I 

among its GLBT employees. The Human Rights Campaign (HRC) has developed a 
formula for estirhating the cost of this reduced productivity.25 The HRC fonnula 
multiplies a) thd number ofGLBT employees in an organization; b) an estimated I 'lO% reduction ih productivity; and c) the average annual employee salary. 
Estimates of the: number of GLBT individuals in the general population have ranged 
from 1 % to lO%.30 Using a conservative figure of 5%, and assuming that our 

I 
I approximately '1103,000 USDA employees12 are representative of the general 

population, we can estimate that there are at least 5,150 GLBT employees at USDA. 
Using this figurb and the average USDA salary of $43,000 12 in the HRC fonnula, we 

I 
estimate that bylcultivating a workplace that welcomes GLBT employees and allows 
them to fully focus on their work, the Department could recover as much as $22.1 . 
million in lost p~oductivity annually. Furthermore, this figure could be doubled or 
tripled if one fa9tors in the equally negative effects experienced by employees who 
are relatives and friends of GLBT individuals. 

I • In the current edonomy which boasts an unemployment rate of only 4.1 %, 17 hiring 

I 
the best employbes is a constant challenge. The Department competes directly with 
many corporati6ns, colleges and universities for employees in the agriculture, food 
processing, infdrmation technology; and agricultural research and education sectors 
oftoday's econ6my. A small sample of our many competitors who have 
implemented sekual orientation nondiscrimination policies and offer domestic 

I partner be~efitslinc1udes: General Mills, Pillsbury, TropicanalDole Beverages, 
Monsanto Company, Genentech, Glaxo-Wellcome, SmithKline Beecham, The 
National Grocers Association, The Nature Conservancy, Microsoft: Corporation, 

I IBM, Apple Co~puter, Cornell University and the State University of New York 
'System, the University of Michigan and Michigan State University, the University of 
California Syst~m, the University of Iowa, and the University of Minnesota.S4 We

I must be able to loffer a welcoming work environment with full compensation in the 
\form of domestic partner benefits if we are to successfully compete for employees 

with thesefinn~ and academic institutions. Furthennore, recentGLBT college

I 
I 
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I 
I graduates are more open about their sexual orientation than their older counterparts. 

Additionally, r~cent heterosexual college graduates often delay marriage and child 
rearing to a latbr age while they establish their careers. Both of these groups demand 
a nondiscrimiclttory work environment, as reflected in the recruiting power of 
domestic partnbr benefits discussed earlier. ' 

I .' To become an ~mplOyer of choice requires that an organization not only attract and 
hire talented iddividuals, but also retain them. During fiscal year (FY) 1999, 1,964 
employees volktarily resigned from the Department, excluding retiring and 
seasonal emp16yees. 12 The Department does not collect data to define the variety of 
reasons that m6tivate such separations, the amount spent on training these 

I 

individuals while employed at the Department, or the cost of hiring and traiIiing 

I replacement erhployees. However, it is safe to assume that failure to establish a 
workplace that Iwelcomes GLBT employees and offers equal pay for equal work 
through domestic partner benefits has contributed to the loss of skilled and 

I experienced eJployees in whom the Department has considerable investment. If we 
I , 

estimate that 5~ of the 1,964 employees who sep'arated from the Department in FY 
1999 (i.e., 98 ihdividuals) are GLBT, and that the Department's workplace culture 

I 

contributed at least in part to their departure, we can predict that developing a work 
environment ,hich encourages the retention of GLBT employees could save USDA 
thousands of dollars annually in recruiting, advertising, interviewing, relocating, and 

I 
• • I 

trammg expenses. 
I 

I 
.> Recent (1996-1999) initiatives by the Department to resolve outstanding complaints 

and law suits ib other civil rights areas have highlighted the immense costs that the 
Department in?urs when employees do not respect civil rights mandates.36,37 To 
more effectively deal with complaints, the Department is attempting to shift from a 
reactive mode Ito a preventive mode through at least two critical initiatives of

I Secretary Glickman's Administration: Department-Wide civil rights training for all 
employees,3 arid the development of alternative dispute resolution (ADR) to resolve 

I 

complaints informally before they reach the costly formal stage:49 The statistics 

I discussed earli1er indicate that a vast majority of Americans now view sexual 
orientation disbrimination in the workplace to be unacceptable. As this perspective 
becomes the nbrm, and as the recent inclusion of sexual orientation in the .

I , Department's bomplaint procedures becomes common knowledge, we can expect 
both employmbnt and program complaints to be filed: With an average cost of 
$175,000 per Jdjudicated formal complaint,37 even if only three employment and 

,.1 t~ee.pr~gr~ ICOmplain~S ?er year resulted in a fmdin~ of sexual ori~tation _ 
dIscnmmatlO~ $1.05 ffillhon could be saved annually If these complamts were 
prevented throfgh proper implementation of our sexual orientation 

I nondiscrimination policy. 

I 
Using the above Jtimates on productivity gains, employee retention, and complaint 
prevention, we 'believe that the Department stands to save in excess of $23 million 
annually by fully frnplementing its sexual orientation nondiscrimination policy.' This , 
figure doubtlessly exceeds the annual costs that the Department would incur 

I 
 implementing this policy. 


I 

Financial arguments against political challenges to sexual orientation nondiscrimination 

policies have beed successful in the past. For example, in 1993, Apple Computer 
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I 
I p:roposed building a service center in Williamson County, near Austin, Texas. The 

expansion would hJve preserved 700 area jobs and created 750 additional jobs. 
However, the Willikson County Commissioners voted against a $750,000 tax 

I 
abatement necessarY for Apple to begin construction, despite the projected $300 million 
eeonomic benefit to the region. The Commissioners took this action because Apple 
Computer provides!domestic partner benefits to its gay, lesbian, and Unmarried 

I 
. heterosexual emplo~ees. When Apple Computer began considering alternative 

construction sites outside of the region, the local business community and Texas 
Governor Ann Ric~ards confronted the Commissioners. Faced with choosing between 
theirmoraljudgmebts and losing jobs and corporate taxes, the County Commissioners 
withdrew their objebtion to the Apple Computer policy and granted the tax abatemenPl 

I Thus we can see tJ trends exhibited in public opinion polls, state legislation, judicial 
I . 

rulings, administrative actions, and corporate practices indicate that full nationwide civil 
rights protections f6r GLBT individuals is, in matters of the workplace, a short term 

I 
I inevitability, and iJ all other matters, a long term eventuality. The Department can· 

choose to act on thik reality or it can rest on its current accomplishments and allow 
productivity to lag, !discrimination complaints to accumulate, and current and 
prospective employees to be lost to our competitors. We believe that the wiser, more 
fiscally responsible' course of action is to engage the future today, to the fullest extent 

I possible. . 

I 
I 
I 
I 
I 
I 
I 
I 
I 
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I Chapter 2 

Equal Access to Employment Opportunities 
I 
I 

This chapter develops the concept ofthe workplace cultural continuum and proposes that USDA can best 
prevent occurrences and complaints ofsexual orientation discrimination and harassment i~ employment 

. by striving to develop a workplace culture which fully accepts and respects GLBT employees. 

I 
The workplace cultural continuum 

1 
 . . I .. 

.1be workplace culture that any employee or applicant might encounter can be looked 

1 
upon as a continuJu of behaviors and attitudes, ranging from complet~ rejection to 
complete acceptancle. These cultural conditions, either negative or positive, are the 
n~su1t of the actioJ of both the employing institution and individual employees. 
Whether one examines this continuwn from the vantage point of civil rights, worker 
productivity, or di~ersity of the employee talent pool, an employing institution cannot 1 n~ain viable unless it eradicates negative and divisive policies and behaviors, and 
cultivates a work e~vironment in which all of its employees are valued. 

For the purposes of this report, we have divided the workplace cultural continuwn into 1 I 

i4)Uf stages (see Figure 1). Under each stage we have identified how workplace . 

I 
behaviors and attitUdes in each of these stages are ·manifested with regard to GLBT 

I . 

employees and applicants. . 

Figure 1. The wor~lace cultur~ continuwn, as applied to GLBT employees and 

1 applicants. I 

I 
 Discrimination 
 Avoidance Accel2tance 
Workplace violence; 

Hostility I 
Prohibited Homophobia; Open service; 

r- Heterosexism; personnel Domestic partner 
practices 

Sexual harassment 
benefitsLavender ceiling 

I j 
I 

In the following se~tions we discuss each of these stages in depth, and examine where 

1 USDA's workplacJ culture resides along this continuwn. Using this contuluwn as a 
p,hilosophical fram~work, we propose that USDA should work to reduce, to the greatest 
extent possible, in¥tutional and personal behaviors that fall within the categories of 

I hostility, discrimiIliition and avoidance, and should strive to promote tolerance and 
ultimately full acc~tance of its GLBT employees . 

.1 Hostility: Workplace violrnce and sexual harassment 

I I'hysical and verba1 attacks on GLBT individuals, often referred to as "homohatred," 
have been commoriplace throughout much ofrecorded history. Recently, such violence 
has been acknowletlged as a serious problem in the United States, as highlighted by the 
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I 
I 	 murder of Matthew Shepard in Wyoming in 1998. This and other tragedies have led to 

I 
hate crimes lewslation to increase the collection of statistics and the severity of penalties 
fiJr these crimes. Als of 1999,23 States and the District of Columbia have some 

. mechanism in placJ to respond to or record information about hate crimes related to 

I 
s.exualorientation.5fI The Federal Bureau ofInvestigation (FBI) also collects nationwide. 
data on hate crimes

I 
l and publishes these statistics in their annual Uniform Crime 

. 
Reports.23 During 1998, the most recent year for which data are available, 9,235 
bias-motivated crirbinal offenses were reported in the United States. An evaluation of 
these data reveals the following: 	 .I .' 	 Of the 9,235 hlte crime offenses reported, 1,439 (16%) were co~itted based on the 

sexual orientation of the victim. 

I 	 •• The most freq~ent1y repo~ed offenses perpetrated against GLBT individuals include 
simple or aggravated assault (40%), intimidation (34%), and property damage or 

I 

vandalism (20%).

I 	 Ofthe 13 bias1motivated murders committed in 1998, 4 (31 %) were committed . 

I 
against GLBT lindi viduals. 

. " Of the 7,755 r~orted incidents ofbias motivated crime (which may include one ot 
more criminal/offenses), 101 incidents (1.3%) occurred in a government or public 
building. Eleven of these incidents (11 %) were directed at GLBT victims. 

I 
I Some weaknesses lin these data should be discussed. First, not all jurisdictions 

participate iiI the $ate Crime Data Collection Program. However, the FBI estimates that 
80% of the U.S. pppulation is represented by the jurisdictions that do participate. 

I 
Second, because ofprivacy concerns, many GLBT individuals either do not report that 
their sexual orientktion was the target ofthe crime, or do not report the crime at all. 
Based on their evJluation of this underreporting, the Southern Poverty Law Center, a 
non-profit orgarniation that studies hate crimes, estimates that homosexuals are more 
likely to be physically assaulted than any other group -- twice as often as Blacks and six 
times as often as Jews or Hispanics.4 

I 

I . I 

I 

. . . 

These statistics directly concern USDA because they indicate that GLBT individuals are . 

targets ofhate cnbes in excess of their representation in the general population, and that 

the Federal workPlace is not immune from serving as a setting for this type of violence. 

Indeed, USDA GLOBE is aware of at least one recent workplace incident ofbias 


I 
I . 

motivated intimidation against a gay USDA employee.5o 

I 
Unfortunately, viblence in the workplace is an issue which USDA has had to face in 
recent years. Consequently, the Department has developed an aggressive campaign to . 
prevent workplace violence through the development and distribution of educational 
materials and thr~ugh mandatory training for its employees.48,S5 Workplace violence 

I 
 may have a variety ofmotivations which are beyond the scope ofthis report to review. 

l

However, hatred for a particular class of individuals is clearly one of these motivations. 
Therefore, becaJse the hate crimes statistics discussed above indicate that GLBT 

I 
I . 


individuals are ~e most frequently targeted group, the USDA Workplace Violence 

Prevention and Response program could be strengthened by directly addressing such 
hate crimes wheh conducting training for employees. 

I 	 '113 
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I 

I Along with violencd, sexual harassment is another direct expression of hostility that an 

enlployee may expehence in the workplace. As discussed in Chapter 1, the Supreme 

I 	 Court recently expanded the interpretation of the Title VII definition ofsex 
discrimination to intlude same-sex sexual harassment. It is likely that many of the 

I 
GLBT -targetedactsl of intimidation identified in the hate crimes statistics discussed 
above would include cases of same- and opposite-sex sexual harassment. 

I 
The Department hal developed a mandatory training initiative for all employees on the 
subject of sexual harassment. This training initiative was part ofthe Phase II ciVil rights 
training recently cohducted by the Department. The Department developed a 

I 
"Preventing SexuallHarassment Guidebook"39 which was distributed to the Agencies for 
use in their self-traihlng programs. This training manual provides an excellent review of 
the issue of sexual ~arassment. USDA should be commended for developing a 

I 
handbook and training program which fully integrates same-sex sexual harassment into 
the discussion of ptohibited activities. . 

I Discrimination: prohibit,d personnel practices 

. 	 As discussed in Chftpte~ 1, sexual orientation discrimination in employment is a 
prohibited personnel practice under the 1978 Civil SerVice Reform Act. This Act was 
r,eiterated in 1998 by Executive Order 13087, which added sexual orientation to the list 
cfFederal employrpent nondiscrimination bases. To clarify this Executive.Order, in 
June 1999, OPM phblished a guideline entitled "Addressing Sexual Orientation .' 
Discrimination in Federal Civilian Employment -- A Guide to Employee's RightS."2 
Tllis guideline detfued four avenues by which a Federal employee may file a complaint 

I 	
of discrimination Hased on sexual orientation. These include the Merit Systems 
Protection Board (MSPB), the Office of Special Counsel (OSC), the Negotiated 
Grievance ProcedJre of an employee's union, and the Agency Grievance Procedure. 

In March, 1999, USDA published DR 4300-7 "Processing EEO Complaints ofI 	
I 

DisCrimination,"41IwhiCh for the first time included sexual orientation in the 
Department's proqedures for processing and resolving complaints of employment

I d.iscrimination. "lith this publication, the Department has met its obligations under the 
above legislative ~d administrative actions to establish a policy and to defme a 
meChanism for.resolving complaints of sexual orientation discrimination. This .

I !lchievement brings the Department in line with other cabinet level departments, most of 
which have established such avenues of redress.20,4S A review ofDR 4300-7 reveals 
several items of note:

I 	 I 

I 
• DR 4300-7 takes a somewhat unique approach in that it allows an individual fil~ng a 

sexual Orientation discrimination complaint to use the regular structure of the EEO 
complaint prdcess (while making it clear that the complaint cannot be appealed to 
the EEOC, but must be resolved within the Department). In this way the Department 

I 
can resolve s~xual orientation discrimination complaints within the current Office of 
Civil Rights (OCR) structure, without the need to devise a separate agency grievance 
procedure. The Department should be commended for designing an integrated rather 
than separate mechanism for resolving sexual orientation discrimination complaints. 
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I 
I • Although we believe DR 4300-7 to be a basically sound document, there are three 

areas where thih procedure could be strengthened. First, the list of statutes on which 
this DR is based should be expanded to include the Civil Service Refonn Act of 

I 
1978. TIlls act lis the cornerstone ofprotection against sexual orientation 
discrimination in Federal employment, as discussed earlier. Second, the DR should 

, include the definition ofthe tenn "sexual orientation" used in the introduction to this 

I 
, report. Becaush this tenn is often misunderstood, inclusion of this definition will 

benefit anyone Iwho reads or implements the DR. TIllrd, during investigations of 
sexual orientation discrimination complaints, an investigator should not be required 
to ask and record the sexual orientation of a witness. While this question is often 

I 
obvious or min:imally intrusive for the other discrimination bases, inquiring as to the 

'I sexual orientation of a witness could be viewed as an invasion ofprivacy which may 
I 

discourage the Icooperation of the witness and thereby weaken the complainant's 
case. 

I In addition to a complaint processing procedure, in 1998 the Department established the 
Conflict PreventioJ and Resolution Center (CPRC). TIlls initiative is designed to assist 

I employees in reSOlring workplace conflicts in a confidential manner atthe most 
infonnallevel possible, through the use of alternative dispute resolution (ADR) 

I 
techniques.49 TIlls ,is an avenue which could be of great benefit to GLBT employees at 
USDA because thel confidential nature of this program would allow conflict resolution 
without disclosing ~me's sexual orientation through the administrative grievance or EEO 
complaint processcis. Also, incidents ofharassment that a GLBT employee could 
e:xperience on the jbb might not fit into the distinct categories ofemployment

I discrimination, sexbl harassment, or workplace violence. The Department should be 
commended for developing a mechanism Whereby these conflicts can be effectively 
resolved. ' 

I Despite the Department's accomplishments in defining avenues of redress for complaints 
M discrimination or harassment based on sexual orientation, this task force could fmd no 
documentation of k outstanding or closed employment complaint of sexual orientation I discrimination alle~ed against the Department. Because it is impossible to imagine that' 
this fonn of discrithination does not occur at USDA, we have assumed that two factors 

I 
. . I 

c:ontribute to this ibservation: . 

II Procedures for processing sexual orientation discrimination complaints have only 

I recently been ~stablished. To address this factor, the Department will need to 

I 
clearly comm~cate to all employees the avenues of redress that are now available. 
This must be done in an integrated manner, so that employees are aware of all the 
options for resblving conflict, including The Merit Systems Protection Board 
(MSPB), the Office of Special Counsel (OSC), the EEO complaint process (DR 

I . 
4300-7), the Conflict Prevention and Resolution ,Center (ADR), employee unions, 
and the Empldyee Assistance Program. * .I *Becaus~'of the filar of di~closing onJs sexual orientation, the first place an employee might turn when faced with 

discrimination or harass~ent is to the bonfidentiality and support provided by the Employee Assistance Program 

I (EAP). The EAP needs to be linked to the other avenues ofresolving complaints and conflicts so that personal 
sexual orientation issues do not cloud the need to address external, inappropriate pressures an employee may be 
experiencing in the workplace. 
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I 

I • Employees fear iiisC/osing their sexual orientation in order to file a complaint. To 

address this factbr, the Department must advance the USDA workplace culture 
beyond its current position on the continuum in order to create an atmosphere which I 

I 

both deters sexuhl orientation discrimination or harassment and encourages 

I 
. complaints to be filed by those who believe they are victims 'of sexual orientation 
bias. 

I 
 Avoidance: Homophobia, I)eterosexism, and. the layender ceiling 


I 
. While overt diSCriJination can be dealt with through th~ avenues of redress discussed 

above, there are co~ert forms of discrimination which negatively impact GLBT 
employees. Two terms need to be defined here: homophobia and heterosexism.30 

Homophobia is a fefrr or misunderstanding ofGLBT people. H?terosexism is the 

I 
 assumption that ev~one is or ought to be heterosexual. 


. I . 

I 
In a nationwide poll conducted in 1998, 55% ofAmericans indicated they have a friend 
or acquaintance whb is homosexual, up from 24% in 1983.56 While this appears to be an 
encouraging statistib, it reveals that approximately half (45%) ofall Americans claim to 
know no one who i~ gay or lesbian. In an extremely mobile and active society, one in 
"'hich GLBT issueg appear regularly on the nightly news and in television sitcoms, it is 
astounding that neJly halfof the population maintains this assertion. This statistic 
supports the observation that homophobia and heterosexism are still pervasive in 

I 
 PlI1lerican society. 


I 
I 

I 
I 

In the workplace, these attitudes of intolerance, fear, and denial allow heterosexual 
employees to disparage or avoid GLBT people and issues. This creates an environment 
where many GLBTj employees keep their sexual orientation a secret; i.e., they remain 
"closeted." Furthermore, when GLBT issues are avoided organizationally as well as 
individually, the rekult is an institutionalized "lavender ceiling."28 In other words, when 
homophobia and hkterosexism are an established part of the workplace culture, the open 

I 
service, career development, and promotional advancement of GLBT employees is 
impeded or prevented. The inability ofa GLBT employee to serve openly at work harms 

I . 

the emotional and. pnancial well being of the employee and, through reduced worker 
productivity, impairs the competitiveness ofthe employing institution. 

Both the cause and effect ofa lavender ceiling in an organization can be evidenced in a I I 

I 
variety of ways, stich as the absence ofa GLBT nondiscrimination policy, the absence of 
organization-wideltraining and communication on GLBT issues, or the absence of any 
openly GLBT marpigers or executives. Within USDA there are individual offices and 
work sites where GLBT employees work openly, without fear of negative personal or 
professional consJquences. However, when viewed as a whole, we have found evidence 

I that a lavender ceiling exists within our Department. For example: . 

• Since the initik inclusion of sexual orientation in the Department's Civil Rights 

I Policy Statemknt in 1993, USDA has not developed a Department-wide 
communication or ttaining program on GLBT issues. 
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I 

I • While the Depa,rtment granted official recognition of the establishment of USDA 

GLOBE in 1994, the Department has not sought to establish a partnership with 
USDA GLOBEi for advice or assistance in implementing the USDA's sexualI .orientation nondiscrimination policy. 

• The Departmen~ has not made provisions to include GLBT employees or issues in 

I the Departmentl,s Special Emphasis Programs. We recognize that GLBT issues fall 
outside ofthe affirmative action initiatives on which these programs are based. . 

I 
However, Special Emphasis Programs have a wider function than affirmative action 

I ac~ivit.ies (e.g.: :organizing the designat~ celebratory n:onths; conducting outreach to 
mmonty groups) and could be made to mclude GLBT Issues. . . 

! 

• The Departmertt has only one openly GLBT Cabinet, Subcabinet, or Senior 
I 

Executive Service manager of which this task force is aware. This may be more an 
effect than a calIse of the Department's Lavender Ceiling. However, it leaves the 
Department without the sensitivity to, and advocacy for, GLBT issues that are 
necessary at thb upper echelons of management. . 

I 
As discussed abovJ the Department should be applauded for developing its current 
policies against seiual orientation discrimination. For these written policies to be taken 
seriously, however! the Department must take concrete steps to breathe life into these 
documents. If the Department wishes to progress toward the positive end of the

I workplace culturallcontinuum, USDA management will need to dismantle our lavender 
ceiling. To remove this barrier to full diversity, the Department must conduct training 
and communicate ""ith employees on sexual orientation issues. Furthermore, the 

I Department must tfugage, publicly support, and celebrate its GLBT employees. 

For most emPIOyJs without managerial responsibilities, GLBT issues are not usually 

I discussed in the USDA workplace. Breaking down barriers between employees is a 
major organizatiodal challenge, one that requires effort by both managers and 
employees. The c~mmunication and training initiatives discus~ed above will be critical 

I to this effort. Ho~ever, in addition to training and communication, some companies and 
• I 

at least one Federai department have developed what are called "Safe Space 
J>rograms"27.30.4S as! a means ofbreaking down barriers between employees. (See the 
DOC Common Grbund Program in Appendix 4.) In these programs, an employee places I in his or her officela small sign or magnet with a symbol, such as a pink triangle . 
surrounded by a ~een circle. This sign indicates the employee's acceptance and support 

I of GLBT coworkeb and willingness to discuss GLBTissues. We propose that USDA 
should develop an~ implement such a program. 

If the Department lattempts to revise cultural attitudes in th~ workplace, i~ will be 

I 

I necessary to deve~op some measurement to evaluate the effectiveness bf these efforts. 


The current methdds of evaluating civil rights programmatic accomplishments (e.g.: 

tracking the resolrltion of outstanding complaints; evaluating the civil rights performance 

of Departmental Administrators and managers) would not be sufficient to gauge cultural 
changes within thb Department. We believe that the Department should develop a 
mechanism whereby the less quantifiable issues of tolerance versus intolerance (for any 

I 
I 

I 

protected class) ate surveyed on a regular basis. This task force does not have the 
expertise to develbp a specific survey design for this evaluation. However, we believe 
an option that shoWd be considered is conducting exit interviews with employe~s who 
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I 
I 	 voluntarily separatelfrom USDA. Surveying this pool of employ.ees would be less . 

cumbersome than conducting a Department-wide, random survey on a periodic basis, 
and would provide an ongoing measurement that could be compiled on a regular 

I 
I schedule. Also, the~e employees would most likely be inclined to answer frankly 

regarding the cultur~l environment within the Department. The collection of such data 
would serve to not dnly gauge how well the Department is doing in reducing intolerant 
cultural attitudes, bJt also would identify areas that need redoubled intervention efforts. 

I Acceptance: Open service and domestic partner benefits 

I 	 By working to prevent and resolve hostility, harassment, an~ discrimination, and by 
striving to break dob communication barriers between employees, an employer can 

I 	 . 

positively influence the workplace culture and the level of respect and acceptance 

I 	 exhibited among erJployees. For GLBT employees, the ultimate expression of gaining 
the respect and acceptance of coworkers is'the opportunity to serve openly within the 

I 
workplace. The reduced stress which accompanies the ability to' be one's self and to 
work in an inclusiv~ environment, one that is free of anti-GLBT jokes, slurs, and I 	 attituges, shoul~ no~ be underestimated. If this level of acceptance is achieved at USDA, 
the Department will witness the increased job satisfaction andsavings in reduced 
discrimination comblaints, increased productivity, and worker retention discussed in I I..ChaPter 1. . 

I 

An employing institution cannot require its employees to treat one another equitably, 
however, if it does hot require itself to do so. The most potent mechanism by which an 
employer can demdnstrate the equitable treatment of employees is to provide equal pay 
for equal work. Fo~ GLBT employees, this statement of equitable treatment can be 
reduced to a simpl~ question of family and economics: Does the Department reco~ze 
my family, and will I receive compensation in the fonn of benefits equal to my 
heterosexual coworkers? I 	

I 

I 
The family is the b~SiC uiUt of American society. Employers have long recognized that 
providing benefits iwhich support the family structure, especially health care and 
retirement benefitsl is critical to attracting and maintaining a productive workforce. 

I 
Currently, the average American worker receives approximately 40% of his or her 
compensation in the fonn of benefits.52 Such benefits were developed and were 
particularly crucial at a time when most households consisted of a wage earning 

I 
husband, a non-wJge earning wife, and dependent children. However, family structure 
in America has chkged dramatically in recent years. The typical family just described 
is now atypical; m1rried couples with at least one child now comprise only 25% of 
American househdlds.lI Currently, there are4.S million households composed of . 
unmarried couple~ living in the United States; one third of these households are 

I composed of same sex couples. 52 Other alternative family structures exist, such as single 
parent households Iand households composed of extended family members. 

I Therefore, the typical employee benefit structure used by most employers is based upon 
a societal demo~phic that no longer exists. Consequently, what were once considered 
to be employment benefits provided to all can now ,be viewed as benefits provided to the 
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I 

I pJivileged few. By structuring health and retirement benefits around traditional families, 


an employer invalidates the majority of families that currently exist and creates an 

unnecessary and unfair class distinction 1?etween employees. . 


. . f . . 
For the purposes ofIthis report, three questions must be examined to fully evaluate the 

I domestic partner b~nefits issue. 1) What are the current benefits available to USDA 
employees? 2) Hot are GLBT employees and their partners included or excluded from 

I 

. these benefits? 3) What can USDA realistically do to affect the current benefit structure, 

given that employe~ benefits are largely determined by Congress and OPM? 
. . I 

I 
To answer these questions, we are fortunate that a committee within Federal GLOBE 
r(~cently completed la review ofFederal benefits.15 A table of their findings is attached as 
Appendix 5. The brnefits listed in this table can be divided into three categories. In the 
following paragraphs we will review the benefits in each of these categories, and discuss 

. the steps that the D~artment could take to Improve the benefit structure at USDA for its I GLBT emPloyees'j . . '. .' 

I 1. Benefits for which GLBT employees and their domestic partners are denied equal 
access. For each ofthe benefits listed in this section, statutory changes will be required 
to exterid these fits to GLBT employees and their partners: 

I • Health benefits. By statute, a Federal employee can only share health insurance 
benefits with the employee's spouse or dependent children. The common definition 

I 
of spouse has always been sufficient to exclude the unmarried partners of GLBT 

I employees froIh these benefits. However, in 1996, Congress and President Clinton 

I 
specifically liclitedthe Federal definition of spouse to a married member ofthe 
opposite sex thl-ough the adoption of the "Defense ofMarriage Act" (DOMA).13 The 
inability to shate health benefits with one's domestic partner can cause significant . 

I 
financial hardship to Federal GLBT employees if an employee's partner loses his or 
her job, is self bployed, works for an employer who does not offer health insurance 
benefits;or ch60ses to remainat home to raise children .. 

: 
" Leave without Ipay: The Family and Medical Leave Act of 1993 permits employees 

to take 12 weeks ofleave without pay to attend to personal or family illnesses or for 

I the birth or ad6ption of a child. However, this law narrowly defmes family to only 
include a spou~e, son, daughter, or parent. Again, the DOMA defmition of spouse 
leaves no doubt that unmarried GLBT partners are actively excluded from a 

I Federally recogruzed family. This is a particularly harsh distinction in light ofthe 
incidence ofmV/AIDS and breast cancer among working age gay men and lesbians, 

respectively. I . , 
I •• Benefits for surviving spouse. Again based on the limitations of the term "spouse," 

unmarried GLIH employees are barred from designating their domestic partner as 
their surviving spouse for worker's compensation payment should the employee die, 

I or for survivo~ annuity payments upon the death of the retiree. 

I 

I 
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I 

I 	 2. Benefits for which GLBT employees and their domestic partners have equal access. 

I 
Fortunately, there ~e a number of benefits which GLBT employees can share with their 
domestic partners. However, many employees and personnel managers may not be 

I 

aware of how these benefits apply to GLBT individuals: 

I 
• Accumulated sidk leave. Under the F ederal Empl~yee's· Family Friendly Leave Act 

of 1994, an employee's accumulated sick leave can be used not only for personal 
illness, but to cJ.e for an ill family member, to take a family member to medical' 
appointments, t6 adopt a child, and to make funeral arrangements. This Act is 

I 

inclusive of GLBT partners because it uses a broad definition of family, i.e.: "any 

I 
I individual relat~d by blood or affinity whose close association with the employee is 

the equivalent of a family relationship." An additional executive memorandum 
provides that anlemployee may take up to 24 hours leave without pay for similar 
medical concerns, as well as school and early childhood activities. Because this 
executive memdrandum does not define family, there is no exclusion of GLBT 

I partners. I 

• Leave banklleav;e transfer. After exhausting all available leave, employees in 
medical need cah apply for participation in a leave bank or leave transfer program. 

I The regulations l\Vhich govern these programs use the broad "affinity" definition of a 
family member oiscussed above. Therefore these programs are available to 
employees who ~equire leave to care for an ill domestic partner. 

I 	 • Annuity benefitl for a surviving insurable interest. As discussed earlier, unmarried 

I 
GLBT employe~s are barred from listing their domestic partner as a spouse for 
retirement surviyor benefits. However, in the absence of a spouse any employee can 
designate an insurable interest or beneficiary to receive survivor annuity payments. 
Therefore, this dvenue is available for a GLBT employee to provide retirement 
survivor benefit~ to his or her partner. Before an insurable interest or beneficiary I can receive survivor benefits, however, all other legal claims to the b'enefits must be 
exhausted. The~e include a fonner spouse with a court order, a current spouse with 

I 

.entitlement rights, and minor children. 


• 	 Designated survkVing beneficiary. An employee may deSignate anyone of his or her 
choosing as a sJrviving berieficiary for the Thrift Savings Plan, the Federal 
Government Life Insurance Program, unpaid compensation, and retirement disability 

I 	 . 

I 
I 

I 

c?mpensation. Thus there ar~ no impediments for a GLBT employee to designate 
his or her partner as a beneficiary for any ofthese payments. However, the . 
employee must kctivelY make these designations, whereas a spouse is the automatic 
beneficiary oft1iese payments for a heterosexually married employee, unless 
otherwise desighated. . . 

I 
I 3. Benefits for WhiCl GLBT employees and their domestic partners could have equal 

access, depending o~ Departmental discretion. The. only benefit which meets this 
d€!scription is the paYment'of relocation expenses when an employee changes job 
locations. Federal departments and agencies are given broad discretion to define an 
etnpioyee's househ61d when paying these expenses. Consequently, agencies within 

I USDA have varied kidely in their decisions on whether or not to pay to move the partner 
of a GLBT employde who is being relocated. . 
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As discussed earlier, employee benefits are established by Congress and OPM. 
However, we belie~e there are several steps that USDA could take to communicate its 
support for the eqJ.I pay of GLBT employees. First, because each department has 
discretion in the paYment of relocation expenses, USDA should publish and implement a 
standard policy reqhiring Departmental agencies to include the cost ofmoving a GLBT 

. I .

employee's partner when relocatmg an employee. Second, the Department should 
effectively commulucate infonnation on those domestic partner benefits currently 
available to GLBT lemployees. Finally, for those domestic partner benefits which are 
denied to GLBT e~ployees, USDA should develop a partnership with OPM to 
encourage Congres,s to revise the current Federal employee benefit structure to provide 
domestic partner h6alth and retirement benefits for both homosexual and unmarried 
heterosexual empldyees. Alternatively, OPM and USDA could conduct a costlbenefit . 
analysis of family-based versus marriage-based benefits. Such an evaluation could 
e:xamine a variety 6fbenefit restructuring programs; for example, health benefits could 
be offered atvarious rates such as Self, Self+l, Self+2, etc., to allow the employee to 
define his or her f$uly. . 
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Chapter 3 

Access to Program Delivery 

I This chapter examines the pol~'Cies prohibiting sexual orientation discrimination against USDA 
customers. andproposes a model for preventing such discrimination by assuring customer access to 

benefits and services. 

I 
. Customer nondiscrimination policies and complaints . 

I 
I '. To adequately coJider customer nondiscrimination policies, we must make a distinction 

between USDA conducted and assisted programs. A conducted program is any effort by 
a USDA agency th~t results in the delivery of a benefit or service directly to a member 
ofthe public (a customer or "beneficiary"). Examples ofthese programs include the 

I 

Direct Farm Loan lfrogram, the Natural Resource Conservation Programs, and the Food 
Safety Inspection Service programs. An assisted program is any effort funded by USDA I 	 but administered b~ an intermediary state, public, or private agency or organization (a 
"recipient") that delivers a benefit or service to a beneficiary. Examples of these 

I 	
·1 

programs include *e Food Stamp Program, the National School Lunch Program, and the' 
Cooperative State Research, Education, and Extension Service programs. 

I 
 Conducted program~: 


I 
II In 1999, the Department published a Final Rule at 7 CFR l5d entitled 

"Nondiscriminktion in Programs or Activities Conducted by the United States 
Department ofIAgriculture."34 TIlls rule defmes the Department's nondiscrimination 

I 
policy for conqucted programs, and, for the first time, inchides sexual orientation 
among the list bf nondiscrimination bases. TIlls represents the first rule published by . 
a Federal agenby or department to protect beneficiaries from sexual orientation 
discrirnination145 The Department should be applauded for taking this bold step. 

o Concurrent wik the publication of the above Federal regulation, the Department 

I published DR ~330-3 "Nondiscrimination in USDA-Conducted Programs and 
Activities."35 TIlls Departmental Regulation defmes the enforcement authorities, 
compliance activities, and complaint procedures necessary to implement the above 

I ~ondiscriminahon policy. . 

Assisted programs: 

I 
I •• In 1999, the Department published DR 4330-2 "Nondiscrimination in Programs and 

Activities Recbiving Federal Financial Assistance From USDA."33 Similar to DR 
4330-3 discus~ed above, this document defines the policy, compliance activities, and 

I 
complaint procedures necessary to implement the Department's prohibition against 
discriminatio~ in USDA assisted programs. Unlike the conducted programs policy, 
however, this document fails to include sexual orientation as a nondiscrimination 
basis, and pro-Wdes no other avenue ofprotection from this form ofdiscrimination to 
assisted pro~ beneficiaries. 

I 
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I 

I Similar to the discussion in Chapter 2 on employment discrimination complaints, this 

task force could d06ument only one outstanding and no closed complaints against the 

I 
 Department allegin~ sexual orientation discrimination in program delivery. As with 

employment complhints, we assume the same factors of fear and the prior absence of a 
complaint process liave resulted in this lack of complaints. . 

I 
A model for assuring accessibility to benefits and sell"Vices '. . 

I The Department c1 be proud that it has broken new ground in protecting customers of 
I • 

directly conducted USDA programs from discrimination on the basis of sexual

1 orientation. The dJvelopment and publication of nondiscrimination policies and 
procedures must bd followed, however, by appropriate implementation. Therefore, we 

. have reviewed DR ~330-2 and DR 4330-3 to evaluate the likely effects their 

1 implementation will have on GLBT customers . 

. We found both DR 4330-2 and DR 4330-3 to ~e thorough, well written documents, 

1 within the confines of the subjects they attempt to cover. Despite this praise, however, 

1 
we believe that theke documents still take a narrow view of civil rights in the delivery of 
service to our custdmers. Both documents are adversarial, relying solely on civil rights 
statutes and regulations to compel nondiscrimination. . . 

We believe that thJ Department should adopt a bro,ader philosophical approach to assure 
nondiscrimination in program delivery -- one which yokes traditional prohibitory civil 

1 

1 . rights requirement~ with affirmative program eligibility requirements. This tact would 


be identical to the ~pproach we take in employment nondiscrimination. That is to say, 

Title VII and seve~al other civil rights statutes prohibit employment discrimination on a . 


1 
variety of specific pases (race, gender, disability, etc., but not sexual orientation, social 
affiliation, etc.). l1hese prohibitions are coupled with the 1978 Civil Service Reform 
Act, which takes ah affirmative approach by requiring that an applicant for employment 
or promotion can tie judged only on the merits of his or her application or performance. 

Using this two pr~lged benchmark to assess program delivery, we see that'DR 4330-2 

1 
1 imd DR 4330-3 prbtect USDA customers from discrimination on the various bases found 

:In Title VI and ot~er related civil rights statutes, but do not couple these prohibitions . 
with any complim~ntary affirmative statutes. Logically, then, the Department could 
strengthen its effohs to prevent discrimination against USDA customers by relying upon 
our various progra!m statutes which require that USDA benefits and services must be 

1 distributed only oA the basis of customer eligibility. 


1 

This approach ha~ s.ome precedent in the Department. Fo;example, several complaints 

have been filed agamst the Department ill recent years WIth regard to the 4-H Program. 14 


This is an assisted program which provides youth development and agricultural 

technology education to teenage students, and is administered by state Land Grant 
colleges and univ~rsities using USDA funds distributed by the Cooperative State 

I . Research, Educatron, and Extension Service (CSREES). The complaints have stemmed 
either from a cornbunity that wanted to remove a gay or lesbian 4-H leader, or from a 

I 

4-H leader who did not want to admit a gay or lesbian student into the 4-H club. Based 

I. 
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I 
I on the current wording of DR 4330-2, which does not include sexual orientation as a 

nondiscrimination b'asis, there is no statutory civil rights authority to resolve these 
complaints. Over tBe years, however, CSREES has not allowed a single 4-H leader or 

I 
student to be dismissed because of his or her sexual orientation. This is, because the 
Slnith-Lever Act46 J,hich authorizes the 4-H Program mandates that participation must 
bc! open to all citizehs. 

I 

I 
We recognize that ~R 4330~2 and I?R 4330-3 do not preclude the use ofprogram 
standards to assure equal access to program benefits, and that equitable program 
administration is the responsibility of the various USDA Agencies. However, USDA 

I 
Civil Rights DirectJrs have the responsibility ofassisting Agencies in preventing 
discrimInation through every means at their disposal. Unfortunately, the dual model 
discussed above is ~ot widely known or appreciated by Civil Rights Directors or Agency 
Administrators. Fo~ example, in 1999, the simple inclusion ofthe words "sexual 

I 
orientation" on a nrindiscnmination pOster required to be displayed by parochial school 
,I ' 

n:cipients in the USDA National School Lunch Program sparked a complaint against the 

I 
, USDA's Food and Nutrition Service (FNS).6 This complaint resulted in a revision of the 

Department's Publib Notification Policy Statement (DR 4300-3)19 so that sexUal 
orientation no longer appears in the nondiscrimination statement found on poste~s and 
publications distrib~ted by USDA to assisted program recipients.' Ths action was taken 
because sexual oriehtation is not included in Title VI or other related civil rights statutes. ' 

I fl..nd yet the Nation~l School Lunch Act43 which authorizes the National School Lunch 
Program requires that service to beneficiaries be based solely on financial need, and 
provides no mechahlsm whereby a recipient could legally deny a meal to a student based 

I , ' I 

on the student's or the student's parent's sexual orientation. Unfortunately, parochial 
schools no doubt b~lieve that such a denial would go unchallenged by USDA. ' 

We believe that USDA should expand its approach to addressing current and preventing I 
, 

future sexual orientation discrimination in program delivery by adopting the two 
pronged,model disbussed above. Agency Civil Rights Directors and Agency 

I Administrators sh9uld be encouraged to work cooperatively for the prevention of 
discrimination through the proper delivery ofprogram benefits and services, backed with 
the full force ofboth programmatic and civil rights statutes. Furthennore, DR 4330-2 
21Ild DR 4330-3 sh~)Uld be revised, not on civil rights grounds, but on programmaticI grounds, ,to articul~te the two pronged model discussed above. Finally, DR 4300-3 
~:hould be revised ~o allow the Department to return to a single nondiscrimination 

I statement, incIusi+ of sexual orientation, that can be used on all publications seen by 
employees, applic~ts, ,and the customers of conducted and assisted programs. 

I 
I 
I 
I 
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I Chapter 4 

RecoDlmentlations for Policy Implementation I· 
This chapter proposes that the responsibility for implementing the Department's sexual orientation 

nondiscrimination policy is lhared by every USDA employee, and discusses how this policy 
ifnplementation can be accomplished. 

I 
Shared responsibility 

I In Chapter I we established the civil rights, diversity, and economic arguments which 
I 

I 
support an aggressive implementation of the Department's sexual orientation . 
nondiscrimination policy. In Chapters 2 and 3 we discussed in broad terms the major 

I 
employee and custbmer issues that must be considered to implement this policy. From 
those chapters sevclral implementation themes have emerged. First, the . 
nondiscrimination bolicy must be clearly defined, which the Department has to a large 

I 
degree accomplished. Second, in order to prevent incidents of discrimination and 
harassment, the nopdiSCrimination policy must be effectively communicated, training. 
must be provided, \illd the USDA culture must evolve toward full acceptance of GLBT 
people. Finally, when complaints arise, they must be resolved quickly and effectively 
through the appro~riate avenues of redress. 

I 
I Vv'hilethis task forL was authorized by the USDA's Offi~e of Civil Rights (OCR), we 

do not believe that!the full implementation of the Department's sexual orientation 
nondiscrimination policy is simply a civil rights issue or the sole responsibility of OCR. 
Because this or any nondiscrimination policy can be reduced to a simple matter of 

I 
respect and accept!mce, the responsibility of implementing this policy lies with every 
USDA employee kd must be addressed at every level of the USDA managerial 
structure. Therefo~e we have divided this chapter according to the actions we' believe 

I
need to be taken at each level of the Department. 

I Secretary of Agriculture 

I The success of any policy or program within the Department begins with the support of 
the Secretary of Agnculture. Both Secretaries Espy and Glickman have voiced their 
support for sexual!orientation nondiscrimination since 1993.8 In order to effect this 

I support, there are several steps that the Secretary can and should take to ensure . 
Departmental conkntment to full implementation of this policy. . 

Recommendatioll: The sec~etary of Agriculture should open a dialog on GLBTI . I 
issues within the Department. Because this is an issue that most USDA employees and 
managers would zither avoid, the Secretary must exercise his leadership to set the tone 

I for the Departmerit on GLBT issues. The Secretary should be visible and vocal in his 
support of GLBT hondiscrimination, should regularly celebrate sexual orientation 
diversity, and shohld project an image of inclusiveness if he is to encourage our 

I 

I 
employees to do the same. Two examples of how this dialog could be initiated include: 
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I 	 • The Secretary should support, fund, and attend the annual Department-wide Gay and 

I 

Lesbian Pride Month celebration each June. This event provides the Secretary with 

I 	 the opportunity I~o both celebrate , sexual orientation diversity and to report on civil 
rights program jchievements. 

I 
• The Secretary should personally announce and visibly support sexual orientation 

nondiscriminatibn initiatives through meetings with managers, through letters to 
employees and krticlesin USDA News, and through the Secretary's participation in 
the annual ciVil!rights training. 	 . '.

I 
R.ecommendation 2: The Secretary of Agriculture should designate a member of his 
Subcabinet as a ChJmpion for GLBT employees and issues. Raising GLBT issues to 

I this level would prdvide a clear message to employees and the public that USDA 
management is conhnitted to aggressively implementing its sexual orientation 
nondiscrimination ~olicy. The designated Champion should provide advocacy for and 

I ensure inclusion of,bLBT issues within the broader development, execution, and . 
fimding of the Department's various missions. This individual should meet with OCR 

I 

I 

and USDA GLOBE on a regular basis to maintain managerial focus on the . 

iInplementation of bur sexual orientation nondiscrimination policy. 


. I 	 . 
Recommendation 3: The Secretary of Agriculture should direct the Office of Human 

I Resources Managefuent (OHRM) to institute a uniform, Department-wide policy which 

I 
authorizes the pay4ent of relocation expenses for an employee's domestic partner when 
the employee is rel6cated by the Department. Because the payment of relocation costs is 
the onlybenefit oV6r which the Department has direct discretion, and because this action 

I . 

would have a posit~ve financial impact on GLBT employees, we believe this is the 
strongest message the Secretary could send to GLBT employees that the Department 

I 	 r1ecognizes and valdes their families and that USDA is indeed committed to their 
equitable treatmenl 

Recommendation 14: Because USDA is one of the largest civilian employers in theI 'Federal Government, the Secretary of Agriculture should work with OPM to advocate 
for legislative changes to permit an employee to share benefits with a domestic partner. 
USDA and OPM should encourage Congress to develop an equitable benefits program I 	 which is family-ba~ed rather than marriage-based, and which allows the employee, 
rather than the govbrnment, to defme his or her family. 

I 	 .I Assistant Sec~retary for Administration 	 . 

As the manager rJponsible for administrative functions, the Assistant Secr~tary forI Administration is ~rincipally responsible for translating the Department's broad diversity 

and nondiscriminahon agenda into action. Therefore, as with the Secretary of 


I Agriculture, it is irhportant for the Assistant Secretary for Administration to be visible 

,md vocal in his or her support for the full implementation of our sexual orientation 

nondiscrimination and diversity policy. Most of the recommendations made in the 


I 
 remainder of this leport are directed at offices that fall under Departmental . 

Administration, and thus will require the leadership, endorsement, and encouragement of 

I 
I 	 26 



I 

I the Assistant Secretary in order to be successful. There are, however, two specific 

iriitiatives for whicli the Assistant Secretary should take the primary leadership role. 

I 

I 

I I . 


Recommendation p: The Assistant Secretary for Administration should develop and 

implement a "Safe Space Program." By doing so, the Department would communicate 

that USDA can be ~ safe place for GLBT employees to serve openly, and would identify 

supportive cowork¢rs with whom GLBT employees can talk freely, thus encouraging 

more GLBT emplo~ees to come out ofthe closet. The AT&T and Department of 

Commerce programs discussed in Chapter 2 should be used as models, both because of 

their success and t6 speed Department-wide implementation at USDA. 


I 
 RecommendatiOn/6: The Assistant Secretary for Administration should broaden the 

Department's disclitssion of workplace violence to include a consideration of hate crimes. 


I 

Departmental Adrrlirustration should revise "The USDA Handbook on Workplace 

Violence Preventi6n and Response" and the workplace violence training program to a) 

define hate crimes! b) discuss their incidence; c) caution supervisors and employees to. 

consider extremely biased language as a possible predictor of a violent situation; and d) 

'I discuss appropriat~ prevention and response strategies to deal with hatred in the. 
workplace. Organizations such as the Human Rights Campaign and the Southern 
:Poverty Law Cent~r could be contacted for assistance and advice in this effort. 

I Office of Civil Rights 

I . While the entire Department must share the responsibility of implementing our 

I 
nondiscriminatiod and diversity policies, OCR is the group charged with the crucial, 
techDlcal aspects ~ftuming.policy into reality. As such, this office conducts the critical 
tasks of Departm~tal rulemaking, policy communication, civil rights and diversity 

I 
training, complaint resolution, and interactions with advisory groups. In order to give 
effeCt to our sexukl orientation nondiscrimination policy, OCR should take a number of 
steps within thes~ five areas. 

I 
Departmental rulemarg . . 

I As the office responsible for technically defining how the Department's broad civil 
rights and diversity policies will be administered, it is critical that OCR develop rules 
and procedures which are consistent with the Secretary's policy statement, with existing 
civil rights statut~s, and with existing programmatic statutes. In this regard, we believeI 

I 

I 
that the full force ofthe Secretary's policy statement has not been captured in the 
subsequent techdical rules which have been developed to implement that policy. Based 
on the discussiorls in Chapters 2 and 3, we believe that USDA's nondiscrimination rules 
can be strengthened, within the scope of current statutory authority, for both employment 

I . 

I 
 and program delivery. . ' 


I 
Recommendatiln 7: . As discussed in Chapter 2, DR 4300-7 provides for the inclusion 
of sexual orientation in the Department's employment discrimination complaint process. 
To strengthen thls document, OCR should revise and reissue DR 4300-7 with the 
following chim~es: 

I 
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I • Section 4.a. snould include a reference to the 1978 Civil Service Reform Act, 5 I . 

U.S.C. 2302(1:)).

I • Section ~ shO~ld define sexual orientation as homosexuality, heterosexuality, and 
I . 

bisexuality, whether that orientation is real or perceived. 

• Section 6.c.(2~ should be revised to prohibit questioning or the identification of theI 
I 

sexual orientation of witnesses. 

I RecommendatiJ 8: As discussed in Chapter 3, OCR should develop a new framework, 
u based on the coopbrative use of civil rights and programmatic statutes, for processing 

and preventing cuktomer discrimination complaints. Under this framework, an Agency's 
Civil Rights Stafflshould be well versed in the Agency's programmatic statutes, and, the 

:1 
Agency's administration should fully understand the various civil rights statutes. 
Through training, iboth civil rights and programmatic eligibility standards should be 
understood by alllAgency employees as the dual basis for nondiscriminatory customer 

I 
I 

. service. To assistl in establishing this new framework, OCR should revise and reissue 
DR 4330-2 and DR 4330-3 with the following changes: . 

I • Section 4 of Joth documents should be revised to include a uniform 

I' 
nondiscrimindtion statement which combines the civil rights and programmatic 
protections thkt should be applicable to customers ofboth conducted and assisted 
programs. Ari example of such a statement would be: "It is USDA policy to ensure 
no person is shbject to prohibited discrimination in programs and activities . 

. I· 

I 

conducted or funded by USDA based on race, color, national origin, gender, religion, 

age, disabilit~, sexual orientation, marital status, familial status, political beliefs, 

income, receipt of public assistance, or any factor other than the eligibility 
requirements 6f individual programs." . . . 

'I • Section 5of Joth documents should be expanded to indicate the various authorizing 

I 
statutes and rbgulations which defme the eligibility requirements of the various 
USDA assistJd and conducted programs. While this list would no doubt be . 
extensive, it tould provide a necessary resource for Agency Civil Rights Directors 
when enforci?g the Department's nondiscrimination policy or when managing 

:1 
 challenges to Ithat policy. 


I 
• Section 7.d. of both documents should be revised to add the following or an 

equivalent sdtement: "[An Agency will] (1) Ensure that all Agency services and 
benefits are distributed to beneficiaries based solely on programmatic eligibility 

I 

requirements!" The subsequent parts under section 7.d. should be renumbered (2) 
through (6). 

I Recommendation 9: Because the Department's civil rights policy applies equally to the 
areas of eIilplo~ent and customer service, OCR should assure that all published 
nondiscriminatiob policy statements adhere to this principle. DR 4300-3 should be 
revised and reissJed to carry a single, uniform public notification policy statement to be 
used on all publidations, regardless of whether the publication is targeted for employees, 
applicants, or cu~tomers of conducted or assisted programs. An example of an 

I 
appropriate, inclrlsive statement would be: "The U.S. Department of Agriculture 

. (USDA) prohibit~ discrimination in all programs and activities conducted or funded by 
USDA based on kce, color, national origin, gender, religion, age, disability, sexual 

'I' 
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I 	 orientation, marit~l status, familial status, political beliefs, income, receipt of public 

assistance, or anyfactor other than the eligibility requirements of individual programs." 

I 	 ,Policy communication 

I 	 After defining nondiscrimination policy rules, a second critical function of OCR is to 

I 
communicate our nondiscrimination policy to all employees and customers. 
Unfortunately, sdual orientation issues and nondiscrimination policies are unique in 
'their ability to dr~w questions and, occasionally, criticism from both employees and 
customers. Therefore, we believe that the Department could benefit enormously by 
developing and diFtributing several educational publications. 

il: 	 Recommendatio~ 10: OCR,should'develop a brochure which a) defmes sexual 
orientation; b) deJcribes our sexual orientation nondiscrimination policy and the 
authority on whicb the policy was adopted; c) discusses.the importance of this policy in ,I' 

I 

employment and coworker diversity awareness and customer service; d) identifies June 
as the officially rJcognized Gay and Lesbian Pride Month; e) identifies USDA GLOBE 
as the officially rJcognized GLBT employee group; f) refers the reader to other manuals 
which describe a~enuesof redress for sexual orientation discrimination complaints; and I," 
g) lists contact information and other resources for more reading on the subject. The 
information in the brochure could be presented in a "Questions ,and Answers'" format. 
The brochure shofld be distributed to all employees through their biweekly pay envelope I 	

I 

and be available to customers. 

I' 
I, Recommendatiolll: OCR should develop a comprehensive employee manual 

describing all the ~ptions available for resolving employment discrimination complaints 
and workplace conflict. These options should include appeals to MSPB or OSC; the 

, EEO complaint process (DR 4300-7); alternative dispute resolution (CPRC); the 
negotiated grievaice procedure of an employee's union; and counseling through EAP. A 
specific discussioh ofsexual orientation complaints and conflicts should be fully

I integrated into th6 information provided in the manual on each of these avenues of 
redress. Furthenrlore, the detailed information found in this manual should be 
summarized in a brochure which introduces ~ployees to all the avenues of redress 

I 	 <I· available within the Department and indicates where the manual can be obtained. This 
brochure should ~e distri~uted to all employees through their biweekly pay envelope. 

I 	 Recommendatiof'12: Recently, as a follow up to the 1996 USDA Civil Rights Action 

I, 
Team recommendations, OCR initiated the development ofa brochure and questionnaire 
regarding discrimination complaints and the complaint process for use by USDA 
customers.6 We believe that OCR should complete the development and distribution of 
these documents. I Sexual orientation discrimination should be an integral part of the 
discussion of the prohibited discrimination bases listed in the brochure, and should be 

1\ 
 listed on the questionnaire as a basis on which a complaint can be filed for both 

, 	 I 
conducted and assisted program customers. 

I 

I 

I 
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I 
I I 

Civil rightts and diversity training 
I 

:1 A third critical functibn of OCR is to coordinate the training of managers and employees 
on civil rights and di{rersity issues. This crucial activity was underscored in September 
1998 by the issuance10f DR 4120-1, entitled "Annual Departmental Civil Rights . 
Trilining."3 This DR/requires that all USDA employees must receive such training. 

II . 

I 
WI; believe the infoqnation presented in the preceding three chapters regarding the 
unique concerns andlconstant evolution of sexual orientation issues in the workplace is 
sufficient to justifY specific training on these issues for managers as well as the inclusion 
of these issues in th~ annual civil rights training for employees. As the trend toward 
more openness by OLBTindividuals regarding their sexual orientation continues, such 

I . 

training will be critiCal to prevent employment discrimination complaints, program I 
I 

dt:livery complaints; and workplace conflicts. 

I 

I, i 
.Recommendation 13: At a June, 1999, meeting between USDA GLOBE and Civil 
Rights Director Ro~alind Gray, Ms. Gray assured the group that she would hold a sexual 
oiientation training!session for Agency Civil Rights Directors.5o Subsequently, this Task 
Force was asked to lidentifY an appropriate contract trainer, which it did in October 
1999.* OCR should authorize and conduct this training session as soon as possible. 

I I 
Recommendation 114: OCR should initiate sexual orientation training for all managers, 
civil rights personn;el, and employee relations specialists within each USDA Agency. 
This training shoultl be conducted and/or developed by contract firms which specialize 

I in this issue. The t~aining sessions should, at a minimum, include a discussion of the 

:1 
employment, worI¢lace culture, and customer issues discussed in the earlier chapters of 
this report. The training should also give managers practical tools for dealing with 
issues such as inadpropriate versus inclusive workplace language and behavior; 

I 
workplace violenc~; religious objections to GLBT people; and the resolution of sexual' 
orientation discri.niination complaints and conflicts. 

I I . 
Recommendatiort 15: OCR should conduct a review of the all-employee annual civil 
rights training mo~ules which are currently under development. OCR should assure that 

I' sexual orientationlissues are adequately and appropriately integrated into the discussions 
of equal emploYIrient opportunity, cultural diversity, and program delivery in these 
modules. USDA IGLOBE should be consulted in this review effort, and should be asked

I to review training materials for accuracy while in draft form. A similar cooperative 
approach should l.le used in the development of all future annual civil rights training 
materials. 1 

I Complaint resolution I 
As discussed in Chapters 2 and 3, there are essentially no outstanding complaints ofI 

I 

sexual orientatioh discrimination within the Department. However, as the culture within 
I 

and outside ofUSDA changes, the Department must be prepared for complaints to be 

I 
 I " 


*Bonnie J. Berger & Associates, TJkoma Park, :MD. 

I I 

I" 
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I 

I filed, to deal swiftly and effectively with these complaints, and to hold accountable those 

individuals respon~ible for discrimination. We encourage OCR to make this a particular 
focus in the trainirlg discussed above, particularly for civil rights personnel and 'I 	 employee relation~ specialists. 

I 	 InteracHons with advistry groups 

A final OCR function critical to implementing nondiscrimination policies is its 

I 	 responsibility to interact with employee advisory groups. USDA GLOBE was 
1 

I 
recognized by the IDepartment as an official employee organization in March 1994. The 
organization's mis~ion is "to create a work environment free of discrimination and 
harassment based dn sexual orientation,"51 and the organization attempts to playa 

1 	 . 

s'upportive role within the Department. However, this task force has found evidence that 
. USDA GLOBE ha~ been underutilized as a technical resource by USDA. Since the 
group was founded! only one attempt has been made by the Department to establish a 
formal link betweeA OCR and USDA GLOBE. Following a request from the 
organization in 1996, a liaison to USDA GLOBE was appointed within OCR. 
Unfortunately, the Jppointed person was not a member of Civil Rights management, and I 	 consequently the le~el of access necessary to effectively utilize this group was not' 
a<:hieved.50 

I Recommendation 16: OCR should appoint one of its senior managers as a liaison to 
USDA GLOBE. ms individual should work with the Board ofUSDA GLOBE to 

I 	
dt:velop a regular system of communication and consultation to assist the Department in 

I 
the development of OCR programs, decisions, and training which affect GLBT . 
employees and cust6mers. This cooperative relationship could also serve to fulfill many 
of the same functiods currently provided by the Special Emphasis Programs established 

1I for other protected classes (e.g., celebratory months; program outreach). 
, . I . 

Office of HuJtlan Resources Management 

'I 
I 

OHRM is primarily Lsponsible for assuring that personnel and benefits issues'are ' 
addressed in an equitable manner. With regard to implementing the Department's sexual 
orientation nondiscrihunation policy, we believe OHRM should address two key issues. 

I 	 ' 

I 	 Recommendation 17: As discussed in Chapter 2, there are several benefits which 
GLBT employees cab share with their domestic partners if they make the appropriate 

1 

beIleficiary or insurable interest designations. Because these designations and their 
availability are not ,+11 understood by all employees, OHRM should develop a brochure I which discusses the oenefits available to all employees, and the particular considerations 

I 
of which an employeb should be aware when designating a domestic partner as a 
betleficiary or an insJrable interest. This brochure should be distributed to all employees 

1 

through their biweekly pay envelope, and should be coupled with a more detailed 
edu.cational campai~ for personnel managers and benefits specialists. 

I, 


I 

I 
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I 

I Recommendation 18: As discussed in Chapter 2, OHRM should use exit interviews or 

an alternative sun:.ey tool to evaluate the USDA's cultural environment. Such a standard 

I 
i . 

instrument shouldl be used to monitor cultural trends through-data collected from . 
. employee experiences, such as observations of intolerant attitudes expressed in the 
workplace or the use of inappropriate language or jokes. These data could be compiled 
into an annual repbrt for use by the Department as·an additionai measure of theI ,effectiveness of Otlr nondiscrimination and diversity programs. 

I Office of Communication 

I 
The USDA Office ef Communications (OC) is responsible for distributing the . 
nondiscrimination statements that must appear on all USDA publications and vacancy 

I 
announcements. Although sexual orientation has been included in the official statements 
used by the Departfnent since 1998 (DR 4300-3), many USDA publications and vacancy 
announcements still fail to include sexual orientation as a nondiscrimination basis. 
'therefore, OC must become more active in assuring that the cortect nondiscrimination 

[ . 

statements are used on all USDA publications .. 

I Recommendation 119: OC should redistribute to all Agencies the appropriate Public 
Notification PolicyIStatement(s) f9und in DR 4300-3 which should be used on all USDA 
publications arid vabancy announcements. This redistribution should include a notice 

I 
I mquiririg that all A~encies review their publication procedures to assure that all 

templates carry the [Forrect statements. OC should develop a system to actively momtor 
Agency vacancy anpouncements, program statements, research and outreach 
publications, and ali other published documents for inclusion ofthe appropriate policy 
statements. I. . . 

I Mission Areas and Agencies 

I As discussed earlierl all employees bear responsibility for implementing the 
Department's nondiscrimination and diversity policy. While all ofthe preceding 
re~ommendations cJJI for individual managers or offices to implement specific activities 

I such as training or alnewapproach to customer~service, the employees and managers 

I 
within the Departmckfs Mission Areas and Agencies must be open and receptive to 
th.::se activities. We1encourage all employees to recognize their role in changing the 
culture at USDA. This message should be conveyed in the training initiatives discussed 
above. 

I Advisory Groups 

In discussions with USDA GLOBE, this task force was assured ofthat group's interest in 

I . [ 

serving actively as aD. information resource for the Department. USDA GLOBE should 
be commended for itk vigorous role' as an advocate for GLBT employees to date, and we 
en(:ourage the group to continue to be available to assist the Department with the 

I 
 . implementation reco~endations made above. 


1 
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I. 

I 
I Finatty, we commend the Department for taking the unique approach of studying GLBT 

policy issues throu~ the use of a task force. The members of this task force know that 
we have learned mttch through this process, and hope that we have contributed to the 
advancement ofnohdiscrimination and diversity at USDA. We believe USDA should 
continue to use thi~ task force approach as a means of regularly evaluating the 

I Department's prod-ess as it strives to be more inclusive ofGLBT employees and 
customers. 

I Recommendation 20: USDA should review its pr<~gress in implementing the 
Department's sexual orientation nondiscrimination and diversity policy and evaluate the 

I 

need to appoint and convene a Third USDA Task Force on Sexual Orientation in 2005. 
That task force co~ld conduct an in depth review of the progress made in the DepartmentI since the issuance bf this report, and could propose recommendations for future actions. 
The need for additIonal task forces on sexual orientation should be assessed every five 

I 
\\ 

years. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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I 
 Conclusion 

I America's view and under~tan4ing ofGLBT issues is very different in the year 2000 from what 
it was in 1993 when the First 9SDA Task Force on Sexual Orientation convened. During those 

.1 seven years, domestic partner l)enefits have moved from the vanguard to the commonplace, and 
I . 

same-sex marriage has moved from the unthinkable to the inevitable. During this same period of 
time, USDA has focused more kttention' on civil rights than at any time in its history. As a 

I byproduct of those efforts,the Department's GLBT employe,es and customers now have, at least 
on paper, greater protections against discrimination than they did in 1993. . 

I A disparity exists, however, be1ween the scope of the cultural shift that has occurred in American 
. I . 

society and the steps that USD~ has taken to accommodate that shift. Over the past seven years, 
little has been done through training, communication, or revised employee benefits to enhance

'I the workplace environment forlGLBT employees or service to GLBT customers. The silence of 

the Department on GLBT issues can only leave our GLBT employees and customers to conclude 

that they have been quietly but actively excluded from any real benefit of the Department's 


I 
 increased focus on civil rights. 


I 

In light of this disparity, thequ,estion the Department now faces is this: What will America look 

like in anotht~r seven years, and will USDA take the steps necessary to adapt to those changes? / 

While we cannot predict the future, we can conclude that the Department must either adapt or 
suffer the fmancial consequenges of its failure to respond to a changing society. ,ForWnately, 

I based on the societal changes that have occurred to date, USDA now has an incredible 
opportunity to fully implement' its sexual orientation nondiscrimination policy with far less 
concern over Congressional OrjPUbliC criticism than at any time in the past. 

I 
I To seize this opportunity, this task force urges the Department to adopt and implement the 

recommenda.tions made in thislreport in order to fully integrate sexual orientation 
nondiscrimination and diversity into all of the Department's activities. By doing so, the . 
Department stands to gain a gr~ater openness and job satisfaction among its employees, 
increased employee productivi~y and customer service, and the prevention of costly complaints. 

I As a result, the Department will finally communicate to its GLBT employees and customers that 
it does indeed treat all people fairly and equitably, and with dignity and respect. 

I 
I 
I 
I 
I 
I 
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I 
Preface 

I 
I On April 15, 1993, Secretary Espy issued the,Depanment's Equal Employment Opponunity 

(EEO) and Civil Rights POlicyl Statement.which specifically prohibits discrimination and .. 
harassment based on sexual orientation. The statement reads in part, "... our actions will 

I 
I . 

be directed towards positive accomplishments in the Department's efforts to attain a diverse 
workforce, ensure equal opportunity, respect civil rights,and create a work environment free 
of discrimination based on ge~der or sexual orientation." In June 1993, this Departmental 

I Task Force was formed to develop recommendations designed (Q implement the Secretary's 
policy regarding this issue. I 

I The USDA is not a pioneer in addressing the issue of sexual orientation in the work place. 
Several other cabinet level ndpanments and other Federal agencies, including the 
Department of TransportationIand the General Accounting Office, are formulating similar 

I policies. Eight states and sev~J41local govenunents have laws or ordinances which prohibit 
discrimination based upon sexual orientation. A wide range of companies in the private 
sector have also begun to'imdlement such non-discrimination policies, recognizing not only 

I t~e equity imperative, but alsb 'the issue of ensuring the productivity of all employees in an 
organization. I 

I Still, given the reality that fundamental denial of civil rights to' gays, lesbians, and bisexuals 
is not prohibited by federal Itw and is accepted as the norm in this culture, the Depamnent 

. faces no small challenge. Irrlplementing a policy of non-discrimination based on sexual 

I orientation will necessarily utvolve confronting and indeed challenging the current legal and 
cultural realities. Therefore ,I at the outset of this endeavor to put forward initial 
recommendations for the implementation of this policy, we wish to address several critical 

I 
. Fis~ues. f all i 'al f I. . di . . . b ed al" h' bee 

I 
. ll"st 0 , (em 0 protec1j1on agamst scrnnmatlon as on sexu onentation as n 
defended based on the fact that sexual orientation is not included as a protected class under 
Title vn of Ithe Civil RightslAct of 1964 as amended along with race, color, national origin, 
religion, or gender; nor is it included·undet·a separate statute as in the case of·age and 

I 
I disability. 1~bis is absolutely true. While eight states and over one hundred cities have 

outlawed discrimination based on sexual orientation, the Federal government, most states, 
and most municipalities do ~ot extend such protection. Rights and protections are denied in 
the areas of housing, employment, education, health care, and the right to legally sanctioned 
relationships,. custody of children, and police protection. However, in Federal employment 
decisions, Title V . of the Ci~i1 Service Refonn Act of 1978 mandates that employment I 
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I 

I decisions based on non-merit factors are prohibited personnel practices. A person's sexual 

I 

orientation is clearly "a non-merit factor, and therefore an employment decision based on it 
constitutes a prohibited personnel practice. Furthennore, the Secretary may extendI 	

I 

I 
employment protections for USDA employees beyond those mandated by Title VII. In doing 
so, the. Secretary has taken a stJong stand against one of the last acceptable fonns of 
discrimination. I 

I 
Secondly, the issue of non-discbination based on sexual orientation often geneIates 
objections to opening the door to demands for "special consideration" or Affmnative Action. 
Non-discrimination based on sekual orientation is simply not an Affmnative Action issue. 
Gay men, lesbialOs, and bisexuits are present in the USDA workforce; tbere is no iSsue of 

I representation. However, thesrl employees have remained largely invisible in order to ensure 
their safety and to protect their Icareers. Although a policy of non-discrimination based on 
sexual orientation is not an -Affinnative Action issue, it is definitely an issue of creating a 
non-hostile, respectful work en~ironment for all employees. The issue is not one of askingI for "special consideIa~ion" or "Ispecial privileges, II but one of providing the same rights and 
privileges granti:d heterosexual. co-workers. 

I A third objectiCifl to the inclusibn of non-discrimination based on sexual orientation fOCuses 
on the percepti(m that such a pblicy advocates immoral choices, immoral.sexual acts, and an 

I immorallifestyXe. JudgementsIabout morality and immorality are simply not at issue. No 
one is being asked to change his or her beliefs. The issue is equal protection, fair and 
equitable treatment, ·and the aiurance of a non-hostile work environment for all employees.

I Preceding paragraphs have addressed policies and issues which directly impact employment 
I 	 •

of USDA personnel. The Task Force feels that these lssues and our proposed 

I recommendations go to the cot.e of the Secretary's policy statement to create' "... a work 
environment fme of discrimindtion and harassment based on .. . sexual orientation .• 
However, the Task Force also Ilooked at me issue of prohibited discrimination on the basis of 

I sexual orientation in program delivery and related areas such as the awarding of contracts, 
licenses and pennits. Accordihgly, this report will also focus on not discriminating against 
our "customers, It the public ie seIVe, on the basis of sexual orientation. 

I 
In light of these issues. this report identifies the following areas as critical to the 

I 
 implementation of the secrert's policy .of non-discrimination based on sexual orientation: 


(1) tra.ii:ling and education for all segments of the USDA workforce; " 
:'> 	 , 

I 	 (2) the establishment Of a Secretary's Advisory Committee on Sexual Orientation and 
an employee resource group; ."

. I 	 .

I 	 (3) avenues of redresslfor employ~s who believe they are experiencing discrimination 
or harassment based on sexual orientation; . , 

I 

I 
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I· 
I f4) benefits for the partners and families of gay. lesbian, and bisexual employees; 

I '. . . 
(5) a policy of non-discrimination for USDA federally conducted programs; and I . . I . 
(6) communication of the USDA policies on sexual orientation.' . 

I The following sections of this ~eport provide background information in each of these areas . 
and propose specific recommeadations designed to facilitate the i.rilplementation of the 

I Secretary's policy. . 

I 
It is now USDA policy that discrimination and/or haz:assment based on sexual orientation will 
not be tolerat~j in the Departrrient. And as Secretary Espy states in his April 15. 1993 BED 
and Civil Rights Policy Statement, "This policy is more than a sincere statement of intent. It 

I 
is a personal commitment to tq.ke the actions necessary to ensure implementation. Each

I employee, at every level, willi be .held personally accountable for her or his performance in 
ensuring equal opportunity and promoting civil rights. II In affmning .this commitment, the . 

Secretary has t:hosen to exerci~e significant leadership in the shaping of the culture of USDA

I by assuring a working envirorlment in which all employees have the opportunity to work to 
their fullest potential in servicb of the mission of the Department of Agriculture. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
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I 
 Training and Education 

I Discussion: Training and education for every segment of the USDA workforce will be 
critical to the effective implem¢ntation of the policy of non-discrimination and 

I non-harassment based on sexual orientation. .. 

I 
Inclusion of se):ual orientation in the Secretary's BEO and Civil Rights Policy Statement is a

I . . I 	 • 

powerful, hopeful beginning. However, policies alone do not drive change. Only human 
I 	 .. . 

energy, awareness, and commitment lead to fundamental change. A tremendous amount of 
work needs to be done in ordet to bring USDA to the point of recognizing that 

I discrimination against gay med, lesbians, and bisexuals is fundamentally the same as 
I 

discrimination based on any o~ the seven factors of race, color, national origin, gender, 
religion, age, or disability. Likewise, there is much work to be done in order to bring this 

I society to the point of recogniZing that sexual orientation is not about choice, lifestyle, or 
sexual acts, but rather about a~ immutable an aspect of an individual's identity as gender or 

I 
 race. It is time for USDA to participate fully in this work of cultural change. 


I 
Recommendation 1: conduc~ training for staff who will be directly involved in the 
implementatioil of the SecretaGr's policy of non-discrimination, Training participants would 
include Civillughts Directorsl Directors of Personnel, and Public Affairs Officers. These 

I 
officials will be responsible f9r working in partnership with senior management to develop 
specific strategies for implementation within their agencies and within the Department. 
Training should also be provided to Civil Rights Staff Members, BEO Counselors, Dispute 

I 
Resolution Board Members, .Bersonnel Specialists, and Public Affairs Specialists. Both 
technical and awareness traini.'ng will be critical for those who will be directly responsible for I carrying out the policy on an ladministrative leveL 

Recommenda:tion 2: Conduct training for all members of the USDA Senior: Executive I 	 Service. This. training is ess~ntial, as implementation of a policy of non-discrimination based 
on sexual orientation will req~ire the commitment, understanding. and leadership of top 
management c)fficials. The ~ask Force recommends that, as a minimum, a 112 day training 
session be designed to provi~e Senior Executives with the infonnation necessary to 
effectively manage the implementation of the USDA policy within their sphere of influence. 
Topics to be covered should include: 

I 	 . 

I 	
I 

(I) an introduction to the Task Force report; 

I 
 (2) reView of the US1;)A policy, including legal implications; 

(3) sensitivity and aw1iareness training covering areas such as homophobia, sexual 
orientation vs. sexua] preference, and non-traditional family structures;· and 

I 
 (4) stl!'ategies for implementation of the policy under the umbrella of USDA diversity 

-initiacjves .. 

I 

I 
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I 
 Training addre~;sed in both R~mmendations 1 and 2 should occur shonly after the 

Secretary's acceptance of this report.· '.

I Recommendation 3: Direct tle Hum~n Resource Development Division of the USDA 
Office of Perscmnel to use its ~reative development process to produce a training module on 

I the issue of sexual orientation./ The development of this module should include participation 
and input from gay. lesbian, and bisexual employees in the Department who are willing to 
sexve in this atpacity. TIris m,bdule will serve as a resource for Civil Rights training for all

I segments of the USDA work!0rce - for managers and supexvisors, for employees, and as a 
. I . ' 

component. of new employee orientation programs.' '. 

I Recommendation 4: Include sexual orientation issues and awareness in the USDA Diversity 
Conference planned for April 1994. 

I· 
I 
I 
I 
I 
I 
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I 
I Advisory Conunittee on Sexual Orientation 

and Employee Resource Group

I 
' .' f . .. J aliz h S I 	 .,. al•n ISCUSSlon: 1. USDA IS to lU11y re e t e ecretary s commitment toensunng equ" 

opportunity for aU in employ~ent," the perspectives and values of all employees must be 'I used to shape USDA program~ and policies, 1bis is especially true for employees who do 
not currently have access to a~enues of influence and power. The work environment in

I USDA is not s~fficien~ly safe/for employ~s to self-identify as gay, le.s~ian, or ~isexual. and 
as a result, th(!lf expenences ~nd perspectIves are absent from the decisIon-making process. 
The Departme.nt has addressed this lack of power-sharing for many groups through the 

I establishment of advisory corrimittees and various employee resource groups. For example, .' 
, 	 I 

USDA has established the Secretary's Committee on Employees with Disabilities, the Forum 
for Blacks in Agriculture, the: Women's Action Task Force (WAT), and the Hispanic 

I Association for Cultural Exchange (HACE). There is no group to provide a collective voice 
I 

for gay. lesbian, and bisexual employees. Nor is there a group that can provide ongoing 
advice to the Secretary on iss6es affectiQg the gay, lesbian. and bisexual community. ,I 	 , ' I . 
Establishment of Employee Resource Group: 

I· Establishing G"Lnd supporting dn employee resource group will provide: 
I 

I (1) support for gay, lesbian, and bisexual employees through the sharing of 
information and referlal to resources; , 
(2) employees to assist with training and awareness sessions in USDA; and 

"' 
(3) a source for inforfnation on sexual orientation work place issues available to all 
USDA employees. I 

Recommendation 1: EstabI1sh and support a USDA chapter of GLOBE (Gay, Lesbian, and ,i 	 Bisexual Employees) as an dfficially sanctioned employee resource group. Grant USDA , 
GLOBE the ;same rights andlprivileges granted to other employee resource groups such as the 
Hispanic As!iOciation for Cu~tural Exchange (RACE) or the Association of Persons with 
Disabilities in Agriculture (tpDA). Include a representative from USDA GLOBE on the 
Civil Rights Management Council and include USDA GLOBE members' in Departmental 
planning groups such as the USDA Work Force Diversity Conference Task Force. 

(6)
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I G " 

I Establishment of Advisory Committee to the Secretary: 

'I 
 Establishing an advisory com4ittee to the Secretary will provide: 

" "I . 

I' 

"(1) advice to the USDAI leadership on issues affecting gay, lesbian, and bisexual 

employees; " 

(2) assistance in the implementation of Departmental policies; " 
(3) rese:arch on issues Mfecting the gay, lesbian, and bisexmu community; and " 

I 
 (4) resources to the de~elopment of a training module. " 


, Recommendation '2: EstablJh a Secretary's Advisory Committee on Sexual Orientation, 

'I: 
'I; 
II 
I 
I"
::.0 

,I 
I 
II 
I 
I: 

"
I 
I 48 



I 

I 
 Benefits for Partne~s and Families of Gay and Lesbian Employees 

I 
,I 

Discussion: L~gally. the denial of the right to lawfully sanctioned relationships is the 
foundation of denial of benefit~·to same' sex couples: Benefits are granted without question 
to the spouses .and. families of heterosexual employees who choose to marry.

I 	 . . . . 
Culturally, the definition of "family" is at the foundation of the whole issue of benefits. The 

I 
I traditional definition of familyIincludes only a married couple, husband and wife, with 

children in the household. However, the 1990 Census indicates that only 26 % of American 
households fit this definition. ISince gay men and lesbians make up about only 10% of the . 
population, the:y are clearly nqt the only segmem of the population adversely affected by the 
narrowness of the traditional defmition of family. It is time to change. . 

"1, In fact, the ch:ange has alread~ begun. In recognizing the rea.l,ity and . legitimacy of 
'committed relationships among their gay and lesbian employees -- and among their 

I, heterosexUal employees whose relationships do not fit the traditional model -- by granting the 
same benefits as routinely ~ted to married employees, the Federal Government would 
definitely not be breaking ne~ ground. A significant number of major corporations, smaJi 
businesses, st<!Lte and local governments, and the Province of Ontario have addressed the I 	 issue of dispaiate treatment b~sed on marital or family status by providing equal benefits for 
gay men and llesbians in com~itted relationships, as well as for unmarried heterosexual 
employees in committed relationships. Many others are quickly moving to do the same. As 

II 
more and more employers reriognize and respect the validity of non-traditional families, the 
Federal Government will become less and less an "employer of choice" if it does not address 
this issue in a constructive arid creative way. . . . 

'I, 

In explorin~ the issues inVOl~ed in extending benefits to gay and lesbian employees. 

I 
 perceived budgetary barriers pften seem even more imposing than political barrie~. 


However, many corp'panies hiive found that the myth that extending benefits to domestic 
partne~ and non-traditional family membe~' would send the cost ·of benefits programs 
sky-rocketing is just that -- a! myth. Companies and governmental jurisdictions that have '1' 	 extended bem~fits have not incurred a dramatically increased cost for ·benefits packages. 

Clearly. the issue of benefi~ is not "on the horizon." The issue of benefits is here. 

I 
/11 Invisibility is no longer acceptable to the gay, lesbian, and bisexual community, and 

tolerance is not enough. Gay men, lesbians, and bisexuals simply want the rights and . 
benefits that are available to Itheir heterosexual co,,:,workers. It is not a matter of "special 
privileges. " . It is a matter of equity. 

Commitment to valuing the kiversity of the USDA work force will remain an illusion if gay,I: lesbian;' and bisexual emplo~ees contulue.to be excluded from full membe~hip in Team 
USDA. . 

I 
(8 )
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,I 

I Recommendation 1: Since FEGU, FEHBA, and retiremeqt benefits are defined by Federal 

legislation and OPM regulati~ns, USDA should act as an advocate toward changing OPM . 

I' regulations and Federal legisfution to include domestic partners and non-traditional family 
members in Federal benefits packages. The Task Force recommends that USDA initiate this 
advocacy role through a letter from Secretary Espy to the Director of the Office of Personnel 
Management urging OPM to create a . government-wide task force to study the issue . 'I' 
.Recommendation 2: Direct an ongoing USDA Advisory Committee on Sexual Orientation 

II [Q thoroughly research the initiatives of private enterprise and public jurisdictions regarding 
I . 

benefits for gay, lesbian, and bisexual employees, their partners, and families and develop a 
comprehensive working papdr on this issue. . . ' .'

I 
I 

Recommendation 3: Direc~ the USDA Office of Personnel to review aU regulations 
governing benefits to determine what b~nefits can currently be extended to gay and lesbian 

. employees and their familiesl without any changes in federal legislatio~ or OPM regulations. 

I 
 Recomrnend:atioD 4: Issue a letter to all employees clarifying Designation of Beneficiaries. 

In the following three areas, employees can name as beneficiary anyone of their choice, 
including a family member, Ipartner, friend, or even an organization: 

Ii (1) FEGU Life Insumnce (SF-2823); 

(2) Designation of BJneficiary for Unpaid Compensation (SF-1152); and 

(3) Retirement Syste~ Designation of Beneficiary (SF-2808 for the Civil Service 

I 
I: Retire:ment System 'o~ SF-31 02 for the Federal Employees Retirement System). 

All other employee benefits provide for disparate treatment based on marital andlor family 
status. 

I Recommendation 5: Dire~ an ongoing Secretary's Advisory Committee on Sexual 
Orientation t.o conduct a Department-wide survey to evaluate the impact of denial of benefits 
on USDA employees who are gay, lesbian, or bisexuaL Solicit feedback on benefit areas 

I 
 gay and lesbian employees perceive as most crucial to their well-being. 


II, 

I 
I: 
I 

'I 
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I 
I Filing Complaints of Discrimination Based on Sexual Orientation 

I 
I 

Discussion: Fl"om the outset, it is important to state that managers and employees have an 
obligation not to engage in disdrimination or harassment on the basis of sexual orientation, 
and that such prohibited ~onduct should not have to be addressed solely through an 
established cOiIlplaint process. IManagement has the responsibility to take appropriate steps 
to address px:ohibited conduct, ~ncluding the taking of disciplinary and adverse action if

I warranted, irrespective of whether a formal complaint or grievance has been fiied. 

Avenues do currently exist for filing complaints of discrimination based on sexual 

I orientation. Under Title V of the Civil Service Reform Act of 1978, major adverse actions 
such as a demotion, fuing. suspension for more than l4 days, furlough for more than 30 
days, or withholding of a with:in-gradeincrease may be appealed to the Merit Systems 
Protection Board (MSPB). Otlher prohibited personnel practices that are not appealable to 'I 

I 

. MSPB may be addressed throJgh the administrative grievance procedure. . 

I, 

I, However, the current grievanL options are not adequate. For many gay, lesbian. or 


bisexual employees, filing a ghevance would probably mean self-identifying 'as gay. lesbian, 

or bisexual. Because of the chrrent environment at USDA, taking such a step may have 


I 
serious repercussions for an efuployee's personal and professional well-being. Because a 
grievance is flrst flIed with thbir supervisor, this exposes employees to a potentially hostile 
environment, thus discouragirig them from using the grievance procedure. 

. ., I 

I, 
Most negotiaU~d agreements have some wording to the effect that management will not make 
personnel decisions based on 6ff-duty conduct, but this· wording does not constitute specific 
protection for gay, lesbian, aid bisexual employees. 

I Since the EEO complaint process in USDA already handles discrimination complaints outside 
of Title VII, i.e. 'marital sta~s, it would be a logical and sensitive avenue for handling 
complaints of discrimination based on sexual orientation as well. In fact, concerns about 

I discrimination based on sexucU orientation can and have been dealt with through the EEO 
counseling process which alsb has the advantage of affording confidentiality if requested by 
the employee. 

Due to lack of protection un~er Title VII, however. further clarification is necessary in order 
to effectively utilize the fornial stages of the EEO complaint prcx:ess for complaints of 
discrimination based upon sdxual orientation. Although USDA clearly has no jurisdiction 

I' 
< 

I' 
I .over the courts or EEOC· decisions, the Secretary does have the authority to modify the 

USDA EEO complaint proc~ss to include complaints of discrimination based on factors not 
currently protected under Title Vll. Therefore, if mandated by the Secretary, a complaint of 
discriminatio,n based on sextiaI orientation maybe accepted by the Department as a fonnal 
complaint, may be heard before the Dispute Resolution Board, may be assigned for fonnal 

I investigation~ and may begfanted a fmal ~ecision by the Department. 

( 10 )
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I 

However, employees must be ptade aware that should they request a hearing before an 
EEOC Administrative Judge or request consideration of an appeal of a Departmental 
decision, the request may wel~ be rejected bec~use sexual discrimination is riot currently 
under the purview of Title VIT. Employees would also need to be made aware that a civil 
suit based on sexual orientatiob would be precluded on the same basis. Nevertheless, 
utilizing the Department's intdrnalEEO complaint process for complaints of discrimination 
based on sexmu orientation w~uld afford greatly enhanced protection for gay f lesbian, and 
bisexual USDA employees and would provide an effettive method for enforcing, the 
Secretary's policy of non-diSCrination based on sexual orient.3.tion. , 

Recommendation 1: Direct the Disputes Resolution Staff to amend the USDA EEO 

I complaint process to include ~omplaints of discrimination based on sexual orientation. The 

I 
Task Force envisions that profedures would allow for EEO Counseling, acceptance ,as a 
formal complaint, a Dispute Resolution Board hearing, formal investigation, and decision by 
the Department. I 

I, 
Recommendation 2: Direct the Disputes Resolution Staff to develop materials explaining the 

, grievance and complaint aven1ues available to all employees. All materials should clearly 
reference proc:edures availabl~ to employees and applicants who believe they have been 
discriminated against because Iof their sexual orientation. The materials should also clearly 

I articulate the limitations of utlilizing the aspects of the EEO complaint process controlled by 
the, EEOC or of riling a civil suit based on sexual orientation. 

I Recornmendaition 3: Direct agency Labor Relations Officers to negotiate adding sexual 
orientation to the non-discrimination clause in all new master agreements. 

I 

I 

I 

I, 

I 

I 

I, 
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I 
I 

Program Delivery and Related Areas 

I 
USDA programs generally fall into one of.two categories. These are: 

I' (1) Indi:rect or Federally Assisted programs falling under the purview of Title VI of 
the Civil Rights Act of11964 and re.lated statutes; and 

I 
, I 

(2) Fedl!rally Conducted Programs. 

I 
There is currently no statutory prohibition against discrimination on the basiS of sexual 
orientation for either program category. However, there is flexibility, for USDA to extend 
this coverage to its Federally conducted programs; there is much less flexibility for 
USDA to unilaterally ,extend such coverage to its Federally assisted programs. 

I Federally AssriSted Programs are those programs in which USDA assistance is provided 
through a recipient to the ben6ficiary (program participant). An example would be tbe Food 
Stamp Program which is administered by the States (recipients) to food stainp panicipants I 

I 

(beneficiaries)" i 

Title VI of the Civil Rights Abt of 1964 mandates that no persons shall, on the basis of race, 

I 
I color or national origin, be e~cluded from participation in, or be denied the benefits of, any 

program or activity of a recip~ent of Federal fmancial assistance. In addition, Section 504 of 
the Rehabilitation Act of 1973 probibits discrimination on the basis of disability in Federal! y 

I 
assisted programs. 'Dependertt upon the type of progTaIll, other Civil Rights statutes may 
also apply, e.g. Title IX of t~e Education Amendment of 1972 prohibits discrimination in 
education programs and activities on the basis of sex. 

I 
Congress would have to ameld Title VI to include sexual orientation in order for US~A to 
extend such a non-discrimination provision to program recipients. In .effect, USDA cannot 
impose on rec:ipients or outside entities requirements beyond what is mandated by Federal 

~w." I ,..,',
I 
I' 

Federally Conducted Programs are, those programs in which assistance is provided by 
USDA directly to the benefidiary. An example would be the fann loan programs 
administered by the Fanners IHome Administration. Current regulations found at 7 CFR 15 
Subpart B pn)hibit USDA frem discriminating against prog:rati1 beneficiaries on the basis of 
race, color, religion, sex, agb, disability, or national origin. ' ' 

I 
I Unlike Federally assisted pJgrams, the only controlling Civil Rights ~tatute for Federally 

conducted pr9gran1S is Secti~n 504 of the Rehabilitation Act of 1973 which prohibits 
discrimination on the basis of disability. The non-discrimination provisions for Federally

I , 

I 
conducted programs and activities at 7 CFR 15 Subpart B apply only to USDA employees 
administering USDA progra1ns. Therefore, USDA can add sexual orientation as a prohibited 
basis for disC::rimination in it~ Federally' conducted programs. ' 

I 
 ( 12) 
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I 

I USDA should make this addition by: 

(1) issuing a policy sta~ement by the Secretary; and .I 	
! 

(2) amending 7 CFR 15 Subpart: B to prohibit discrimination on the basis of sexual 
orientation in USDA c6nducted programs. . 

I Recommendation: As· an imLediate act, the Secretary should issue a policy statement 
prohibiting discrimination on the basis of sexual orientation in USDA Federilly conducted 
programs and .activities. This Iwould include prohibiting discrimination on the basis of sexual 
orientation by USDA in deter(nining recipients of contracts, licenses, pennits, assistance 
grants, and cooperative agreethents. As a future initiative, USDA should amend its 
regulations· at 7 CPR 15 Subplm. B to include sexual orientation as a prohibited basis of 
discrimination. 

I Additional Areas of Consideration 

(1) Public Notification POlic~: Departmental Regulation 4300-3, Equal Opportunity Public I 
Notification Policy, states, in Ipart, that" ... no person shall be discriminated against on the 
grounds of rac:e, color, religion, sex, national origin, age or handicap in employment or in

I any program C:)r activity provided by the Department . . . and that this policy will be 
communicated to the public through all appropriate USDA public infonnation channels." 

I . . .

I Recommendation: . Amend the Public Notification Policy to include .sexual orientation as a 

I 
prohibited basis for discrimin~tion in USDA conducted programs and activities and in 
employment of USDA persotinel. Ensure that the non-discrimination statement on USDA job 
vacancy announcements inclutles a reference to sexual orientation. 

I 

I 
(2) Licenses ~lDd Pennits: I...icenses and pennits do not fall into the category of assistance 
programs. 111erefore, the SecretaI)' may have authority to prohibit discrimination on the 
basis of sexual orientation byl holders of licenses or permits; however, this will depend on 
specific licensing authority for each particular program. In the case of the Forest Service, I the primary uisuer of license~ and permits, there is. a basis for the Secretary to prohibit 
sexual orientation discrimination by holders of licenses and pennits in their provision of 
services to the pUblic. How~ver, this prohibition could not extend to the employment and I . other internal practices of licensees and pennittees. There would also be an ex;emption of 
this policy for youth and religious groups.· . . 

I 	 Recommend~ltion: ~end Jhe Forest Service~ual to include.a prohibition against 
discriminatioll on the basis of sexual orientation by holders of licenses and pemrits in their 

I 
 provision of selVices to the Rublic. 	 . 


I 

I 

I 
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I 


(3) Procurement contracts: Procurements are controlled by the Federal Acquisition 
Regulations which are issued by the Office of Federal Procurement Policy within the Office 

I of Management and.Budget: IThUS, USD~ ~ould pr~ba~ly. lac~ authority to amend i~s . 
procurement regulatlOns to mclude a prohibItIOn of dlscnmlOatlOn based on sexual onentatlOn 
by recipient contractors. Ho~ever. as reflected in the fIrst recommendation, the Secretary 

I should include in his policy statement a prohibition against discrimination on the basis of 
sexual orientation in USDA'sl choosing of contract recipients. 

I (4) Assistancf~Grants and Cooperative Agreements: Some of these programs fall under, 

I, 
the umbrella of Title VI, thu~ USDA cannot place additional non-discrimination sanctions on 
participants. However, as reflected in the first recommendation, the Secretary should include 
in his policy statement a prohibition against discrimination on the basis of sexual orientation 
in USDA's choosing of granJees and recipients of cooperative agreements. 

I 
I 
I 
I 
I 
I 
'I 
I 
I 
I 
I 
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I 

Communicatidn of USDA PQlicies on Sexual Orientation 

I 
Discussion: The key to successfully implementing the recommended policies is in preparing 

I top leaders for their role in ckrrying out the policies. If they do not understand the policies 
in detail and do not have awareness of and sensitivity to gay, lesbian, and bisexual issues, 

I 
they cannot effectively impletnent the policies. In addition, those components of tbe '. 
organization ,yho will have administrative responsibility for the policies (personnel, civil 

. I 
rights, public affairs) must also be prepared to do their job. Only after we have completed 

I 
this step of c;'lIeful preparatidn can we move forward in announcing the policies to USDA 
employees and then imPlemerting them. 

I 
In addition, this communication and implementation strategy acknowledges the potentially 
strong resistance and negativb reaction to putting into place non-discrimination and' 
non-harassment policies. me Task Force recommends implementing the policies in stages, 
over time, arid integrating the policies into the appropriate programs. 

I . ' I . . . 
The following principles should be accepted as USDA moves forward in implementing this . 

~an~: I. ' 
I (1) Acknowledge an<~ plan for negative reactions from employees, the public, and 

members of Congress, " . 

'I . '. I . 
(2} The policy must be tiered from top management down. Agency heads and other 
top USDA Officials tnust support and implement policies before general 

I announcement to the work force. 

(3) The Secretary has the authority to implement the policy. 

I I 
(4) The Secretary's EEO and Civil Rights Statement is consistent with USDA goals 
for a diverse work f6rce. . 

I 
! . 

(5) Communication Ltd implementation of these policies should occur gradually to 
minimize the negatiJe reaction. . 

I (6) Treat all inquirids regarding the sexual orientation policies seriously. 

I (7) Use a variety of materials to communicate policy (letters. USDA News, 
teleconference) . 

I (8) Communicate these policies as a regular part of doing business; that is,. DO 
.. No1~ COM:MUNICATE THEM ONLY AS SEPARATE POUCIES -- INTEGRATE 

I 

THESE POUCIES [NTO APPROPRIATE PROGRAMS. 

I 
LIS)

I 
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Policy of Non-Discrimination Based on Sexua' Orientation 
Questions and AnswersI 

I For the fust time in the histoIiY of the Department of Agriculture, the Secretary's EEO and 
Civil Rights Policy Statement Ispecifically prohibits discrimination and harassment based on 
sexualorientaltion. Secretary iEspy's April 15 statement reads in part, "... our actions will 

I be directed towards positive a~complishments in the Department's efforts to attain a diverse 

I 
workforce, ensure equal opportunity, respect civil rights, and create a work environment free 
of discnmination based on gender or sexual orientation." The following questions are meant 
to address several basic issuei raised by the new policy. 

1. 	 Does the Secretary h~ve the power to establish a policy of non-discrimination in 

I 
I .employment based orl sexual orientation even though sexual orientation is. not 

included as one of thk seven factors protected under Title vn of the Civil Rights 
Act of 1964, the Age Discrimination Act of 1967, or the Rehabilitation Act of 
1973? 

Yes. Title V of the Oivil Service Act of 1978 states that discrimination on the basis 

I 
I of non-merit factors i~ a prohibited personnel practice. Furthermore, it is fullY within 

the scope of the authority of the Secretary to extend employment protections for 
USDA employees beyrOd those mandated by legislation. . 

2. 	 Under' this policy, will an employee who feels he or she has been discriminated 
aga~jt on the basis br sexual orientation be able to utilize the EEO complaint 
process? 

I 	 Yes, 'with certain limiblions. A USDA employee who believes he or she has been 
discritninated against 6n the basis of sexual orientation may contact an EEO 
Counselor who will facilitate efforts to resolve the case informally. If the complaint 

I 
I 	 . 

is not resolved at the informal level, the employee may rue a fonnal complaint. The 
complaint may be hd.ni before the USDA Disputes Resolution Board. If the case is 
still Diot resolved, the[case will b~ assigned for investigation after which the employee 

I may request a fmal Oecision by the Depanment. Ordinarily, an employee would also 
have the option to request an EEOC hearing. In all probability, EEOC would reject 
such .1 request since sexual orientation is not one of the seven factors currently 

I protec::ted by federallbgislation, In a similar manner, if an employee wishes to pursue 
a civil action followiAg the administrative process, the district court would not accept 
such a case for thesime reason, .

I 

I 
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I 
.. I ~ . 	 .I 3. 	 Under this policy, will sexual orientation be a basis for Affinnative Action? In 

other ,~'ords, will hiriJg goals be set for gay, lesbian, and bisexual employees as 
they have been set f01 women, minorities, and individuals with disabilities? I 
No. Non-discrimination based on sexual orientation is not an Affirmative Action 
issue.I 	 I 

I 
4. Doesn't a policy of ndn-disciimination based on sexual orientation condone 

immontlity? 

No. Judgements abou~ morality and immorality are simply not at issue. The policy

I 	
I . 

does not require anyone to change his or her beliefs. 'The issue is equal protection, 
fair and equitable treaJnent, and the assurance of a non-hostile environment for all 
employees.

I 5. Doesn't this policy give "special" rights to gay, lesbian, and bisexual employees? 

No. The USDA POliC~ of non-discrimination and non-harassment based on sexual I orientation does not eJdtend special. rights. It does provide for the same rights and 
privilet~es taken for gdnted by other employees. 

. 	 I .I 6. What kinds of behavior may be considered'barassment based on sexual 
orienultioD? I' .' .

I Harassment based. on sexual orientation may include any or all of the following: 
unwelc:ome teasing, in1sults, innuendoes, jokes, remarks, comments, questions. or

I stories related to sexu~ orientation; referring to an employee in derogatory tenns, 
such a'S faggot, queer,1 or dyke; ostracizing or denigrating an employee because of 
sexual orientation. The EEOC has recently published proposed guidelines for 

I . determining what con~titutes unlawful harassment under Title VII. These guidelines 
could:also be applied to sexual orientation harassment. 

. I 	 . 

I 

I 

I 

I· 
I 

I 
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I 

Conclusion 


Although the Task Force firmly believes that over the long temI t the USDA policy on sexual 
orientation must be thoroughlt integrated into the Department's Civil Rights policies, 
practices, and programs,we ~cknowledge this is a significant change that requires emphasis .. 
We strongly advocate that the! ~ecretary supplement his April 15 policy statemeot.with a 
clear and unainbiguous statembnt which clearly articulates USDA's position regarding 
discrimination or harassment based on sexual orientation. The Task Force offers the 

I 

foliowing 'statl!ment for consideration: 

USDA will not tolerate discrimination against any employee or applicant based on 
sexual orientation in ~ny aspect of emploYment. Employees or applicants who . 
believe they have been discriminatec:l against because of their sexual orientation 
will hilve the right to. file a complaint of discrimination. Furthennore, USDA 
manal~ers and. supenl'isors will ensure that the work environment is free of 
harassment based on sexual orientation. . 

It is the policy of USDA to ensure its employees deliver USDA programs to the
I . 

pUblic: without regard for sexual orientation. . 

USDA win infonn tJe public of its policy of non-discrimination in employment 
and program delivedr through the Secretary's EEO and Civil Rights Policy 
Statement, non-disc~imination statements in vacancy annOUDcements and' . 
Depal:tmental publications, and all other appropriate media for public 
infQrtnation. 

USDA will act as an. advocate toward changing OPM regulations and Federal 
legisbltion to include domestic partners and non-traditional families in Federal 
benefits packages. 

( 18) 
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Appendix 3 

Implement~tion Status of the Recommendations of 
the First USDA Task Force on Sexual Orientation 

I 
This table lists the recommendati0ns ofthe First USDA Task Force on Sexual Orientation, published in 
1994, and indicates whether or not each recommendation has been initiated, partially completed, or 
completed. To fit within this tabl~, all recommendations have been paraphrased or abbreviated. 

. I 	 ' 
I 

i 

First Task Force Recommendation 
I 

Not 
Initiated 

Partially 
Completed 

Completed Footnotes 

Training and Education I 
Train staff who will implement the policy. X 
Train the USDA Senior Executi~e Service. X 
Produce a training module on se~ual orientation. X 

Advisory Committee on Sexual Orientation and Employee Resource Group 

Establish and support USDA GLpBE ~ 1 

Establish Advisory Committee o~ sexual orientation. I 

Benefits for Partners and Fam~lies of Gay and Lesbian Employees 

Advocate fOJ' legislative approva~ of partner beD.efits. X 
Conduct rese,arch on domestic p<\rtner benefits. X 2 

Identify currently available domestic partner benefits. X 2 

Notify employees of beneficiary Idesign at ion options. X 
Evaluate im{lact of benefit denial on GLBT employees. . , X .. 

Flhng Complamts ofDlscnmmatlOn Based on Sexual Onentatlon 

Amend complaints process to in~lude sexual orientation. X 3 

Develop materials explaining av~nues of redress. X 
Add sexual orientation to union btaster agreements. . , X 4 

Program Delivery and Related Areas 

Prohibit discrimination in condufted programs. X 5 
Include sexual orientation in pu~lic statements/job ads. X 6 

Communication ofUSDA Poficy on Sexual Orientation 

Communicate/implement policy Ithroughout USDA. X 
I 

1. 	While the Department did grant official recognition to USDA GLOBE as an official employee group, the 
Department has not supported GLOBE as defmed by the text of this 1994 recommendation; Le., to use 
GLOBE as aresource nurink Departmental sexual orientation policy planning, training, and awareness. 

2. As a result of establishing the Sec6nd USDA Task Force on Sexual Orientation and commissioning this report, 
the Office of Civil Rights his completed or partially completed these recommendations (see Chapter 2). 

3. DR 4300-7, published in March 1999. . 
4. At the initiation of union me~ber\;, some union collective bargaining agreements have been revised to include 

I 	 . 

sexual 6rientation as part ofJ their nondiscrimination clauses. 	 . 
5. 7 CFR 15d and DR 4330-3, published in November 1999 and March 1999, respectively. 
6. DR 4300-3, published in February 1998 and revised in November 1999. 
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SEXUAL ORIENTATION· 
DISCRIMINATION 

I .-: Questions and Answers . 

"The challenge of diversity Is to ensure equal opportunity for 

--:------------------------.,----------··~~t..-all employeestoachlevethe/dullpotentfalandJeeJJltdued 1/-------------'
In the Commerce community. This includes each 

. employee's right to work without fear of 

stereotyping and unfair treatment by 

supervisors and colleagues due to one's 

sexual orientation. In creating such ~ 
an environment, we demonstrate ~ 

0"1 I"/)...... our commitment to workforce 
== diversity." Q....... 
~ 

William M. Dale/v .a;:;..
'\ Secrelary of com~lcr!c 

\ June 1997 . 
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The information contained in this publication is intended as a general 
overview and does 1I0t carry the force of legal opinion. 

In August 1996, the Department issued a non
discrimination policy that prohibits discrimination 
based on sexual orientation. The purpose of this 
policy is to provide a supportive and respectful 
work environment. It is only in such a workplace 
that a\l employees can contribute fully and reach 
their maximum potential. 

Sexual orientation discrimination is also a 
prohibited personnel practice under the Civil 
Service Reform Act of 1978. This act established 
the basic merit system principles governing 
federal personnel management. 

There are several avenues of redress for sexual 
orientation discrimination. Information about 
these procedures and their application to sexual 
orientation discrimination has not been readily 
available. Recognizing this void, the Office of 
Civil Rights compiled information ab@ut these 
avenues of redress in this booklet This booklet 
provides this information in a more accessible 
format to Commerce employees and applicants 
for employment. 

In addition, this booklet provides general 

information about the Department's policy on 

s.exual orientation discrimination and the 'state of 

the law on this issue. It also provides information 


. about other matters related to sexual orientation 

that may be of interest to Commerce employees in 

general and to Commerce ,employees who are 

lesbian, gay, or bisexual in particular. 
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• 	 their relationship with an individual(s) of a particular sexual 
orientation; or 

II their affiliation with a group that is associated with sexual orientation 
issues or whose membership is composed mainly.of people of a 

0'1 particular sexual orientation(s), including an employee organization. 
.j::.. 

DEPl\nnJlENT OF COMMER€E POLICY 

-' 
Wh~t is the Department's policy on sexual orientation 
discrimination? 

Employment discrimination based on sexual orientation violates 
Department of Commerce policy and it will not be tolerated. Retaliation 
for raising concerns of sexual orientation discrimination is also 
prohibited. 

Sexual orientation is also one of the focuses of the Department's 
diversity initiatives. Diversity in the work place acknowledges the 
individual worth and dignity of every person. Work force diversity 
recognizes that all employees - without regard to sexual orientation, 
age, race, color, differing abilities, religion, gender, or other non-merit 
factors must work together with mutual respect to advance the 

1 

SEXUAL ORIENTATION DISCRIMINATION 

SEXUAL ORIENTATION DISCRIMINATION. 

IN GENERAL, 

What is employment discrimination based on sexual 
or-ientatiofl? 

Employment discrimination based on sexual orientation is treating 
employees or applicants for employment differently from similarly 
situated coworkers or applicants because of: 

• 	 their sexual orientation or perceived sexual orientation; 

http:mainly.of


SEXUAL ORIENTATION DISCRIMINATION 

Department's mission. The goal of diversity is to provide an opportunity 
for all employees to contribute fully to our nation's economic strength, 

-----,-----------------, 
Does the Department's' non-discrimination policy grant 
special rights to employees and applicants who are 
gay. lesbian, or bisexual? 

No. The policy prohibits discrimination based on sexual orientation 
against all employees and applicants. It also forbids discrimination 
based on race, color, religion; sex, national origin, age, and disability. 
'Equal employment opportunity for every employee and applicant is the 
goal of this policy. 

SEXUAL ORIENTATION DISCRIMINATION - - -'- - - - - - 
What types of employment Issues does the policy. 
cover? 

The non-discrimination policy applies to all aspects of employment 
including hiring, promotion, termination and all other terms and 
conditions of employment. It also prohibits hostile environment 
harassment based 011 sexual orientation or in retaliation for raising 
concerns about sexual orientation discrimination. Hostile environment 
harassmenl uccurs wht:n actiuns iakt:1I because of ali employee's Sexual 
orientation (a) are intended to or do reasonably interfere with the 
employee's work performance or (b) create an intimidating, hostile, or 
offensive work environment. 

TilE LAW 

What is the law regarding sexual orientation 
discrimination in federal employment? 

At present, there is no federal civil rights law that prohibits 
discrimination based on sexual orientation in federal or private 
employment. 

While some state and local laws prohibit employment discrimination 
based on sexual orientation, these do not apply to federal employment 
even if your workplace is located in a state or localitv with such a law. 

However, sexual orielltation discrimination in federal employment is a 
prohibited personnel pi'actice under the Civil Service Reform Act of 
1978. 
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In practice, what does the Department's non
discrimination policy mean? 

0"1 
VI 

The non-discrimination policy simply means that: 

• 	 sexual orientation cannot be used as a basis for employment 
decisions; 

• 	 all employees must be treated equally without regard to sexual 
orientation; 

• 	 supervisors must ensure that their employees have a work 
environment that is free of harassment based on their sexual 
orientation. This includes jokes, comments, cartoons, or any 
derogatory behavior based 011 sexual orientation; and 

• 	 employees cannot be retaliated against because they raise concerns 
about sexual orientation discrimination. 

2 
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AVENUES OF INFORMAL RESOLUTION 

EEO COUNSELING AND MEDIATION 

Can sexual orientation discrimination be raised in the 
informal Equal Employment Opportunity (EEO) 
counseling process? 

Yes. Employees and applicants tor employment may raise ciaims of 
sexual orientation discrimination and related retaliation in the informal 
EEO Counseling process. However, at this time, sexual orientation 
discrimination complaints may not be addressed in the formal EEO 
complaint process. 

You may pursue EEO counseling and raise your claim in one of the 
~-------=a-'-ve.;c.n-'-u--es of redress described in the next section. However, you will still 

need to meet time limits for raising your claim in other procedures. 

0\ 
0\ 

How does the in!ormal EEO Counseling process work? 

The informal EEO Counseling process is a forum in which an EEO 
Counselor attempts to facilitate an agreement to resolve the claim. The 
EEO Counselor is. neutral and does not represent or support the position . 
of either party. 

The EEO Counselor can also provide basic information about other 
forums for raising an allegation of sexual orientation discrimination. 

You may remain anonymous during EEO Counseling. However, 
rempining anonymous may make it difficult for the Counselor to 
facilitate a resolution of your concerns. 

Mediation, an Alternative Dispute Resolution (ADR) process, is avail
able as an optional part of the EEO counseling process. ADR includes a 
variety of techniques used to resolve disputes in place of formal legal 
procedures. Mediation is an informal process in which the employee or 
applicant and management officials meet with a neutral third party, 

4 
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called a mediator. In a meeting or series of meetings, the mediat!Jr 
bringsthe parties together to reach a mutually acceptable resolution of 
the dispute. 

The mediator makes no decisions, but helps the parties agree on a reso
lution by finding points of general agreement and suggesting various 
ways that the goals of each party can be met. Mediators are trained to 
help people carefully consider their goals; interests, and options. When 
mediation is successful, the mediator draws up a resolution agreement 
for ihe parties tu sign. 

Mediation can reduce the time and cost involved in resolving disputes. 
All mediation discussions are confidential and no record is kept of the 
discussions. 

____ . ____._______ _ 
How can I obtain EEO counseling? 

. 

Contact the EEO Officer serving your bureau and ask to be assigned to 

an EEO Counselor. 


For more information about EEO counseling and mediation: 


• 	 Contact an EEO Counselor or your Agency EEO Office. 

• 	 Call the Department's Office of Civil Rights (OCR) at 
(202) 482-5691 (VoicerITY fTDD). 

• 	 See the OCR page on the Department's web site at 
http://www.doc.gov/ocr. 

5 


http://www.doc.gov/ocr


- - - --;, .. 
AVENUES OF REDRESS 

IN GENERAL 

Employees and applicants for employment who believe they have been 
discriminated against based on sexual orientation may seek redress 
under several procedures: 

ii Merit Systems.Proteciioll BU<Jrd appeai process 

• Office of Special Counsel complaint 

• Negotiated Grievance Procedures 

• DOC Administrative Grievance Procedure 

Most of these procedures require you 10 raise the allegations within a 
specific time frame from the date that you experienced discrimination or 
became aware of a discriminatory act. In addition, some procedures may 

0'1 
--.l not be used together. . 

The following sections provide basic information about these 
procedures and the circumstances under which each can be used. Be 
aware that more than one procedure may apply to your situation. You 
are encouraged to obtain additional information about each coul;se of 
action you are considering before making a choice. 

~ - ~)
AVENUES OF REDRESS -
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THE MERIT SYSTEMS PROTECTION BOARD 

IN GENHlAL 

What is the Merit Systems Protection Board? 

The U.S. Merit Systems Protection Board (MSPB) is an independent 
agency in the Executive bnmch of the Federal government. Its mission 
includes ensuring that executive branch agencies rnake employment 
decisions in accordance with the principles established by the Civil 
Service Reform Act (CSRA). 

Under the CSRA, it is a prohibited personnel practice to take 
discriminatory action against an employee because of sexual orientation 

~~--0r-0ther-matters-that-are-not-job-related~A-personnel-aclion-(such as~ ~~-~~~ 

appointment, promotion, reassignment, sllspension, etc.) may need to be 
involved before there can be a prohibited personnel practice: 

How can a claim of sexual orientation discrimination be 
raised before the MSPB? 

Aclaim of sexual orientation discrinlination can be brought before the 
MSPB in two ways: an MSPB appeal or an Office of Special Counsel 
complaint. 

MSPB ApPr:ALS 

What is the MSPB Appeal Process? 

The MSPB appeal process is a procedure that allows specified personnel 
actions to be appealed directly to the Board. In adjudicating appeals, the 
MSPB operates like a court. 

7 
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AVENUES OF REDRESS 	 AVENUES OF'REDRESS 

Who can appeal an agency action to the MSPB? 	 Can an allegation of constructive discharge be raised 
with the MSPB? ' 

, Employees and others (e.g., applicants for employment, annuitants in 

retirement cases) who are entitled to appeal specific actions vary 
 Yes. Constructive discharge, a type of removal, occurs when an 
depending on the laws and regulations, covering the specific action. employee is forced to resign or retire due to working conditions that 

would be intolerable to a reasonable person. Harassment that is very 
Generally, employees who may appeal agency actions to the MSPB are: severe may result in constructive discharge. 

• 	 empioyees in thecompeiitive st:rvice who haVe completed a 

probationary period; and 


How does the MSPB appeal process work?, 
• 	 employees in the excepted service with at least two years of 


continuous service. 
 First, the MSPB determines whether your appeal is timely and falls 
within MSPB jurisdiction. If your appeal meets procedural 
requirements, you have the right to choose between a hearing on the 

--------cn"'lerit!n)f-your-case-or-adecision-based-on-thewritten-recordl:-.------- 
What actions may be appealed directly to the MSPB? 

An administrative judge in the MSPB regional or field office issues a 
01 Most Federal employees may appeal certain personnel actions, 
00 decision. Any party may file a petition for review by the full Merit 

including: Systems Protection Board. The MSPB's final decision may be appealed 
to the United States Court of Appeals for the Federal Circuit. 

• 	 adverse actions: 
• removals, 
• suspensions of more than 14 days, 
• reductions in grade or pay, and 	 Who has the burden of proof in appeal proc'eedings? 
• 	 furloughs of 30 days or less; 

The employee who is seeking redress must prove that the appeal falls 
• performance-based removals or reductions in grade; 	 within the Board's jurisdiction and was timely filed. 

• 	 denials of within-grade increases; If the Board finds that it has jurisdiction, the agency must prove that it 
was justified in taking the contested personnel action . 

• , certain reduction-in-force (RIF) actions; 
If the agency meets its burtlen of proof. the Board //Ilist decide in favor 

• denials, of restoration to duty or reemployment rights; 	 uf the agency, unless YOLI prove one of the following: )
, 

• 	 the agency decision was based on a prohibited personnel practice 
slich as sexual orientation discrimination; 

• 	 removals from the Senior Executive Service (SES) or failure to be 
recertified; and 

• there was "harmful error" in the agency's procedures; or• 	 Office of Personnel Management determinations in employment 

and retirement matters. 


• the agency's decision was not in,accordance with the law. 

8 	 9 
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How can.1 file an MSPB appeal? 

You must file your appeal with the Board's regional or field office 
which has responsibility for the geographic area where your duty station 
was located at the time the aCtion was taken. Appeal forms can be 
obtained from an MSPB office or your servicing human resources office 
representative. If you do not use the form, you must be sure that the 
information in your appeal complies with the Board's regulations. 

What is the time limit for filing an MSPB appeal? 

The time limits differ depending on the individual circumstam;es. 

- - -,
AVENUES OF REDRESS 

(Voice). ITYffDD users may use the Federal Information Relay 
Service (1-800-877 -8339) to place calls to these numbers. You may 
also see the MSPB's web site for more information: 
http://www.access.gpo.gov!mspb. 

Title 5, Code of Federal Regulations (5 CFR) contains the Board's 
regulations in Chapter II, Parts 1200 through 1210. Copies of the 
regulations are available at any MSPB office. DOC libraries, human 
resource offices, and most public libraries. . 

U.S. OFFICE OF SPECIAL COUNSEL 

When an effective date has been set in a notice of the personnel action, 
you must file your appeal within 30 calendar. days of the effective date 
of the personnel action. 

0'1 
\0 . 	 When an effective date has not been set in a notice of the personnel 

action. the appeal must be filed within 35 calendar days of the issuance 
or'the decision. 

The MSPB may waive the deadline if there is good reason. You must 
also present supporting evidence. 

Can I raise an allegation of discrimination based on 
sexual orientation In an MSPB appeal and a grievance 
under a negotiated grievance procedure? 

No. An employee must choose between using the negotiated grievance 
procedure or filing an appeal with the'Board. 

How can I get more information about MSPB appeals? 

Contact your servicing human resources office or the MSPB's 
Washington. D.C. headquarters at (202) 653-7200 or 1-800-209-8960 

10 

What is the U.S. Office of Special Counsel? 

The U.S. Office of Special Counsel (OSC) is an independynt agency 
that investigates and prosecutes cases before the MSPB. . 

.OSC's mission is to protect employees. former employees, and 
applicants for employment from prohibited personnel practices and 
other activities prohibited by civil service law, rule, or regulation. 

Individuals may file complaints of prohibited personnel practices with 
the OSC. 

How does the OSC complaint process work? 

OSC has authority to decide which charges it will investigate and 
prosecute before the MSPB. 

If OSC decides to pursue a complaint, if conducts an investigation. All 
federal employees are required to cooperate fullv with OSC 
investigators. 

An employee may ask the Special Counsel to seek to postpone ()r "stay" 
a proposed adverse personnel action pending investigation. OSC may 

11 
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How can I file a complaint with eSC? 
-....J o· 

Complaints submitted to OSC must be in writing. ose will provide 
complaint forms upon request. If you do not use the form, you should 
make sure that your complaint meets ase's requirements. 

Send your complaint to: 
U.S. Office of Special Counsel 

Complaints Examining Unit 

1730 M Street, N.W. Suite 300 

Washington, D.C. 20036-4505, 


What is the time limit for filing ~ complaint with eSC? 

There is no time limit for filing a complaint. However, your complaint 
can be addressed more effectively when concerned parties are still in the 
workforce. 

12 
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grant this request if it has reasonable grounds to believe that the 
proposed action is the result of a prohibited personnel practice. 

Following investigation, OSC may recommend that an agency take 
corrective action if there is reason to believe that a prohibited personnel 
practice has occurred, exists or is to be taken. If the agency does not 
take the recommended action after a reasonable period, OSC may ask 
the MSPB to order corrective action. 

If OSC decides to prosecute a case before the MSPB, the case is heard 
by the MSPB's Chief Administrative Law Judge, who issues a 
recommended decision. The parties are given an opportunity to file 
exceptions to the recommended decision, and the MSPB then issues a 
final decision in the matter. The MSPB'sdecision may be appealed to 
the U.S. Court of Appeals for the Federal Circuit. 

_1__ _ 
. AVENUES OF REDRESS - -' - - - - 
How can I get more Information about eSC? 

For more information, call: 
Complaints Examining Unit: (202) 653-7188 
Public Information (202) 653-7984 

(800) 872-9855 

TTYrroo users mav use the Federal Informiltion 
-"" ~

Rp.lilV ~prvi('.p
--- ----

(l-Rnt)_
................
- ~---.1 , 

877-8339) to place calls to these numbers. 

You lIlay also see the ase web site athttp://www.gpo.access.gov/osc. 

13 
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-l • a contract provision that requires the agency to "treat employees with ..... 
respect and dignity;" or 

• 	 a broad scope clause prohibiting the agency from violating any rule 
or regulation, including "prohibited personnel practices." 

Check with your union representative to see if you have, the option of 
raising your claim in an NGP. You should also ask your union 
representative what time limits apply to you. 

How do NGPs work? 

This varies. In most cases, NGPs allow the union or agency to elect to 
use arbitration to resolve disputes. In arbitration, both parties make a 
formal presentation of their position. The arbitrator, who is a neutral 
third party, renders a deCision which mayor may not be binding on both 
parties, dep~ending on the terms of the union contract. 

- - ... - - - - 'AVENUES OF REDRESS 	 AVENUES OF REDRESS 

Can I file a claim in both an NGP and an MSPB appeal? NEGOTIATED GRIEVANCE PROCEDURES 

No. You must choose between the MSPB appeal process O/' the NGP. 
Can claims of sexual orientation discrimination be 

You cannot use both. You will want to review these procedures carefully 
raised in the Department's Negotiated Grievance before choosing. 
Procedures? 

Yes, under certain circumstances. A negotiated grievance procedure 
(NOP) is a procedure established in a contract between a union ano 
employer that allows bargaining unit employees to raise specified types 
of issues. The types of claims ihat may be raised in an NGP vary in 
different union contracts. 

A contract may contain a provision expressly allowing claims of sexual 
·orientation discrimination. If there is no such provision, sexual 
orientation discrimination may vi~late anotfier proviiion oflhe uniOOITn~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
contract such as: 

14 	 15 
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AVENUES OF REDRESS 

ADMINISTRATIVE GRIEVANCE PROCEDURE 

Allegations of sexual orientation discrimination and related retaliation 

may be raised in the Department's Administrative Grievance Procedure. 

The Administrative' Grievance Procedure is a process that allows for the 

review of managemen~ decisions by a higher level of management. 


With some exceptions, the grievance procedure applies to any matter 

regarding an individual's employment that is subject to the control of a 

management official of the Department. An agency action that is 

appealable to the MSPB may not be raised in the Administrative 
Grievance Procedure. Other exceptions are listed in Department 

Administrative Order(DAO) 202-771. Contact your servicing human 

resources office for a copy of this DAO. 


The process has two parts: the Informal Grievance Procedure and the 

Formal Grievance Procedure. Employees must use the informal 


-.l procedure before filing a formal grievance, except when the grievance tv 
concerns: (a) a disciplinary action for which the employee had advance 

notice and the right to reply, or (b) a summary performance rating with 

which the employee has expressed disagreement to the approving 
official in writing in advance. 

-----------,----- 

How does the informal grievance procedure work? 

An informal· grievance must be presented orally or in writing to the 

management official at the lowest organizational level with 

responsibility for the matter which is the subject of the grievance. This 
official must conduct an inquiry into the situation and issue a notice of 
the disposition of the grievance. 

The grievance must: (a) be expressly identified as an informal grievance 
under the Department's administrative grievance system. (b) 
identify the basis for the grievance. and (c) specify the relief requested. 
A management official receiving an oral grievance must give the 
employee a written summary of the grievance. 

16 
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What is the time limit for filing an informal grievance? 

Grievances must be presented within 15 days of the date of the agency 
action you are challenging or the date you lirst became aware or should 
have become aware of the action. The time limit may be extended only 
if you show good calise. Grievances concerning continlling practices or 
conditions may be presented at any time, 

How does the formal grievance procedure work? 

Formal grievance are submitted to the bureau human resources manager 
who services the level of the orgimization above the official who 
received the informal grievance~ If the grievance ispr~ced,urally,---·_____ 
acceptable, it is forwarded to an appropriate deciding official who must 
conduct fact-finding, consider the evidence. and issue a written decision. 

How can I file a formal grievance? 

Your servicing human resources office can help you identify the 
appropriate officer to receive your grievance. 

The grievance must (a) be in writing; (b) contain sufficient detail to 
identify clearly the basis for the grievance; (c) specify the relief 
requested; and (d) if applicable, contain a copy of the written 
notification to the employee of the disposition of the informal grievance. 

What is the time limit for filing a formal grievance? 

A formal grievance must be presented within ten calenaar days of the 
completion of the informal procedure. For matters raised dire~tly in the 
formal procedure, the time limits are: 

• 	 for disciplinary actions for which the employee had advance notice 
and an opportunity to reply: 15 days from the effective c1ate of the 
disciplinary action; and 

17 
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• 	 for a summary performance rating with which the employee has 
expressed disagreement to the approving official in writing: within 15 
days of the employee's receipt of the final rating. 

How can I get more information about the DOC 
Administrative Grievance Procedure? 

Contact your servicing hu'man resources office for additional 
information. The procedure is also explained in detail in Departme:nt 
Administrative Order 202-771: Employee Grievances. 

-.l 
W 

_. _.-.- - - - OTHER ISSUES 

OTHER ISSUES 

FEDERAL EMPLOYEES FAMILY 
FRiENDl.Y LEAVE ACT 

Why is the Federal Employees Family Friendly Leave 
Act (FFLA) of particular interest to employees who are 
lesbian, gay, or bisexuai? 

The FFLA permits eligible employees to use sick leave to: 

• 	 provide car~ for a family member who is incapacitated due to 
physical or mental illness, injury, pregnancy, or childbirth; or who 
requires assistance to to medical, optical, or de_ntal exal11inatiolll; 

-- or treatments or 

.• 	make arrangements for and attend the funeral of a family member. 

The FFLAis of particular interest to lesbian, gay, and bisexual 
employees because the definition of a family member under this law 
includes any individual related by blood or affinity whose close 
association with the employee is the equivalent of a family relationship. 
Therefore, the FFLA may be used to allow for care of or bereavement 
for a same-sex partner. 

A full-time employee may use up to 40 hours of sick leave in any leave 
ye,ir under this act and may be authorized an additional 64 hours, 
providing he or she maintains an 80-hour sick leave balance. 

For information on how the FFLA applies to employees with part:time' 
or uncommon tours of duty, contact your servicing human resources 
office. 

How can I apply for leave under the FFLA? 

Requests for FFLA leave must be submitted to your immediate 
supervisor via Form SF-71. Your request must state the purpose of the 
leave, i.e., family care or bereavement. . 

1918 
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How can I get more information about the FFLA? 

Contact your servicing human resources office for additional information 
about FFLA. 

EMPLOYEE ASSISTANCE PROGRAM 

-_ .. _-----... 

What services are provided by the Employee Assistance 
Program?2m10_ 

Employees may obtain assistance to help them manage the effects of dis
crimination, workplace stress or other mental health concerns from the 

-.l Employee Assistance Program (EAP). Available services include confi
.j:::. dential counseling and referrals to mental health service providers and 

support groups. 

EAP services are also available to immediate family members including 
same-sex partners and children. 

The EAP serving the Hoover Building, can be reached at (202) 482-1569 
(Voice). If you work at another location. contact your servicing human 
resources oftice for the number of the EAP serving your facility. 
TTYffDD users may use the Federal Information Relay Service to place 
a call to an EAP counselor. (1-800-877-8339) 

",~......' 
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The text of all OCR publications is also available on the OCR page of 
the Department's web site at http://www.doc.gov.ocr. 

Alternate Formats: OCR publications can be made available in 
other fonnnts lIpon request by :lily of the nbove methods. 

.. -. - - - 
To ORDER OCR PUBLICATIONS 

;(. V < by phone: 
". (202) 482-4993 (VffTyrrDD) 

by mail: 
A' U.S. Department of Commerce ...., 

Office of Civil Rights 

HCHB Room 6010' 


by E-Mail: 
Civil Rights@D1R@OCR 
(Banyan/Vines E-mail) or 
crights@doc.gov (Internet) 

by fax: 
.(202) 4~2-5375 or (2021 50.1-2937 
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views will aid in tbe proceSs of 

. ov~rcoming stereotypes, preJudiee, 
bomophobia (fear o! gay people) and 

mistoneeptlons. 

THE COMMON GROUND 
SYMBOL 

The Common Ground symbol 
tonsists of a pink triangle, 

surrounded by a green eirde. Tbe 
pink triangle eentral to the Common 
Ground symbol has been adopted by 

'~---CthegafcoDlDlunity as a sYIll60for-~~-· 
. struggle and pride. In Nazi 

Germany. bomosexuals were among 
tbe dasses of citizens targeted for 

extermination. Pink triangles were 
affixed to the dothing of bomosexual -....l 

VI prisoners in concentration camps. 
The green cirde is a symbol of 

acceptance. 

FOR MORE INFORMATION ON 
THE COMMON GROUND 

PROGRAM CONTACT: 

Rob Sadler (101) 481-8045 
Barbara Brenkworth (301) 713-0161 

Commerce GLOBE 
P.O. Box 7194 

Washington. D.C. 10044-7194 
(101) 543-9583 

THE 

COMMON 

GROUND 


PROGRAM 


~-. 

"Diversity ... must encompass 

a fundamental appreciation of one 

another and 6respeC;t.for both our 

Similarities and our differences. It 

must include a heartfelt 

respect in attitude and 


behavior towards those of 

different race, gender, age, 


sexual orientation, ethnlcity, 

and those with disabilities - all the 

facets that make each individual 


the unique and precious resource 

that each of us Is. I' 


Ronald H. Brown 

U.S. Secretary of Commerce 

Diversity 'POliCy Statement 


July 21,1994 



- - - ------------
WHAT IS THE COMMON 

GROUND PROGRAM? 

The Common Ground Program is 
designed to foster a supportive, 

inclusive, discrimination-free work 
environment for gay, lesbian and 

bisexual~emp!9yees-and, their 
beterosexual allies. Tbe Common 
Ground Program helps employees 

find coworkers and supervisors with 
whom they can safely discuss matters 

concerning sexual orientation or 
identify themselves as gay, lesbian or 

.------------bisemal·Many gay, leibiiiiorbisexual-

We can achieve our best only when 
we feel we are In a safe place. By

-...J 
0\ participating in the Common Ground 

Program, you will provide the 
support fellow employees may need 
to feel like a part of the Commerce 

team, regardless of their sexual 
orientation. When the work 

environment is charged with fear and 
hatred, or when the contributions of 

.employees are oversbadowed by 
concern over non-job related 

matters, neither we nor our 
customers, the taxpayers, receive full 

value. 

"Coming out" (identifying younelf as 
gay) can be a stressful process. But 

tliere are many reasons a gay person 
may wish to come out at work. Most 

people enjoy responding to polite, 
friendly questions about themselves 

and talking about the people 
important in their lives. Most people 

appreciate a courteous expression 

. of concern wben problems arise. . 
While most ttstraight" (heterosemal) 
employees feel free to talk about their 
spouses or partners, display pictures of 
tbem, and invite tbem to office social 
functions, many gay men, lesbians and 
bisexuals feel uncomfortable discussing 
their private lives in the workplace. 
'Ibis discomfort can create feelings of 
isolation. The Common Ground 
Program provides opportunities to 
openly discuss family and relationships 
and other issues in a supportive 
environment. 

employees will still choose to remain 
"in the closet" at work because they 
fear the personal and professional 
consequences if tbey come out. Others 
may simply be uncomfortable 
discussing their personal lives at work. 
Even for people wbo do not choose to 
tell coworkers tbat tbey are gay, it Is 
belpful to know tbat coworkers are 
supportive. 

WHAT IF YOU ARE UNSURE OF A 
COWORKER'S SEXUAL 
ORIENTATION? 

Many people say they do not know 
anyone who is gay. Chances are they 
and you - do. Do not make 
assumptions about sexual orientation 
based on a coworker's appearance, 
gestures, manner of speaking, or 
opinions on social and political issues. 
There is no single gay point of view or 
agenda. The gay community is, in 
itself, diverse, cutting across lines of 
race, gender, religion, national origin, 
age, disability, political affiliation, 

geograpblc region, economic status 
and family structure. 

In order to foster a more inclusive 
work environment, use gender

neutral language in the workplace. 
For enmple, you can ask a male 

coworker if be is in a relationship 
rather than ask if he has a 
girlfriend•. When. inviting 

coworkers to office social functions,. 
you can say that "friends" or 

"guests" are welcome, instead of 
using language tbat presumes a 

WHAT CAN YOU DO TO 
CREATE A COMMON GROUND 

FOR COWORKERS? 

.. Display the COd1~on Ground 
symbol in your work space. 

Voluntarily displaying the symbol 
lets others know that you support 
tbe principle central to the Policy 
Statement on Diversity: that you 

further the Department's mission 
by appreciating and maximizing 

the talents and expertise of all 
employees,rather tban focusing on 

personal differences. 

.. Let others know that you will not 
tolerate jokes, comments, cartoons 

. or any derogatory behavior 
directed at people because of their 

sexual orientation. 

.. Respect your coworker's privacy. 
Disclosing your sexual orientation, 

does not mean you have given up all 
rights to privacy. Respect for the 
privacy and dignity of others and 
courteous consideration of others' 

1 
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I 
~or further infonnation on the COIIll1lonI Ground program, Commerce GLOBE, or 
gbneral questions regarding sexual 

I orientation in the workplace, contact: 

Commerce GLOBE Hotline

I (301) 309-0639 . 

I ~o report an incident ofdiscrimination based 
on sexual orientation, contact your local EEO 

I 

Office. 

i 

Thank you for participating in the Common 
Ground Program. 

-I 
o 

I .MI 

I 
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Benefit 

Annual Leave 
! 

Sick Leave 

--..J 
00 

Authority 

5 USC 6303 
and 6304 

Federal 
Employees' 
Family 
Friendly 
beaveAct 
(FEFFLA), 
1994 

5 USC 6307 

5CFR 
630.201 & 
630.401 

Description 

Approved Absence with pay from official duties. 
Can be used for personal or emergency 
purposes. 

Period of approved absence with pay from 
official duty. Approved absences can be for: 
I. 	 Personaiillness .
2. Personal medical dental or optical 
- ··examinations-ortreatments 
3. 	 To care for family members who are ill or 

require medical, dental or optical 
examinations.. 

4. 	 Funeral arrangements 
5. 	 Activities related to adoption 
6. 	 Up to 7 days to se'rve as a bone-marrow or 

organ donor 

Family is very broadly defined: 
spouse & his or her parents * 
children, including adopted children and their * 
spouses,

* .parents, 
brother & sisters and their spouses * 
any individual related by blood or affinity * 
whose close association with tlte employee 
is the equivalent ofa family relationship. 

Applicability to Domestic 
Partners IActions needed 
to extend applicability 

Tied to employee - no 
applicability to domestic 
partners 
No action needed. 

Family is broadly defined 
such that domestic partners 
can be presumed to be 
"family" members. 

No action needed. 
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- - - - - - - .- - - - - - - - - - - 
Benefit 

Leave Without 
:

Pay - (LWOP can 
be extended to 
employees. for a 
variety of reasons. 
Two items presented 
reflect recent changes 
that involve L WOP 
associated with 
family matters. 
0therapproved-
LWOP requests are 
negotiated between 
employee and 

. supervisor.) 

-.] 
\0 

Leave Bank 

Authority 

Family and 
Medical 
Leave Act of 
1993 
Section 630, 
Part 12.10 
(Sick and 
annual leave 
regulations) 

Executive 
Memo
4111197 

Agency Leave 
Manual, 
Updated 
April 1997 

Agency policy 
implemented 
as an option 
under the 
Federal 
Employees 
Leave 
Sharing Act 
0/1988, P.L. 
103-103. 
5CFR 
630.1001 

Description 

An approved temporary absence from duty iIi a 
non-pay status requested by an employee. 
Provides employees with entitlement to 12 
weeks of unpaid ieave for: 
1.' Birth and care of new baby 
2. 	 Activities associated with adoption or foster 

care 
3. 	 Care ofspouse, son, daughter or parent 

with serious illness 
4. Personal serious illness 

Permits employees up to 24 hours (3 days) per 
year for: 
I. 	 School and Early Childhood Educational 

Activities 
2. 	 Routine Family Medical Purposes 
3. 	 Elderly Relatives' Health or Care Needs 

Family is not defined. 

After exhausting all available leave, leave bank 
members in medical need can receive up to 200 
hours each leave year due to their own illness or 
to care for an ill family member. Additional 
hours may be solicited from and donated by co
workers. 

Family member is defined as spouse, parent, in-
law, brother, sister, child or any individual 
related by blood or affinity whose close 
association with the employee is the equivalent 
ofa family relationship (EPA uses the term 
"significant other ''). 

Applicability to Domestic 
Partners / Actions needed 
to extend applicability 

Family is very narrowly 
defined; domestic partner 
would not qualify as an 
eiigible family member. 

Change needed: legislation 
to broaden the meaning of 
family. 

Because "family" is not 
explicitly defined, domestic 
partners are granted defacto 
inclusion. 

No action needed. 

Family is broadly defined to 
include domestic partners. 

No action needed. 



- - - - - - - - - - - - - - -

Retirement 

Survivor 


00 
0 

Beneficiaries 

Benefit 

Leave Transfer 
: 

Authority 

Required 
under P.L. 
103-103. 
, r'C?D 
-," v.L l \. 

630.901 

5 CFR 8331, 

8333 & 8342 


- - - -. 

Description 

After exhausting all available leave, employees 
in medical need due to their own illness or to 
care for an ill family member may request that 
leave be solicitedfro,rr:· and donated by' Co

workers. 

Family member is defined as spouse, parent, in-
law, brother, sister, child or any individual 
related by blood or affinity whose close 
association wUh-tne employee istne equivalent 
ofa family relationship. 

Survivor Benefits are generally payments in the 
form of monthly pensions. They go first to a 
former spouse with court order, second to a 
current spouse with entitlement rights, third to 
minor children, or finally, to someone with an 
insurable interest in employee. Insurable interest 
is very broadly defined. 

Employees are free to name a beneficiary(s) of 
their choice as long as there is no one "entitled" 
to a monthly survivor benefit. 

FERS has a death benefit payable to the 
"spouse." Spouse now governed by definition in 
DOMA. 

Applicability to Domestic 
Partners / ACtions needed 
to extend applicability 

Family is broadly defined to 
include domestic partners. 

17\10 action needed~ 

Employees may name 
domestic partners as 
"someone with an insurable 
interest" or as a beneficiary. 
Caveat: transfer to domestic 
partner not automatic. 
Employees must name 
survivor/beneficiary and 
ensure all legal claims are 
cleared in cases where a 
current or former spouse 
may have claim to the 
benefits. 

No legal action needed to 
extend benefits to domestic 
partners. 

Educational effort might be 
necessary. 

. 


. 
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Authority DescriptionBenefit Applicability to Domestic 

Partners IActions needed 
to extend applicability 

5 CFR 8434 Thrift Plan Under FERS - the rules applicable to Survivor Employee must name : 
& 8441 Benefits apply. survivor (someone with 

insurable interest) or 
Under CSRS - There is a lump sum payment designee. 
designated by the employee. If no designation 
on file, payment is made in accordance with No action needed to extend 
federal law: first to spouse (DaMA), then to. benefits. 
children,then parents, then estate, and finally, 
next of kin. ' , Educational effort might be 

necessary. 

Health and 5 USC 8901  OPM contracts with qualified carriers offering Benefits can not be 
Dental Insurance 8913 health benefit plans. Coverage is offered to extended to domestic 

federal employees (as defined in 5 USC 890 I) partners because they do not 
and members of the employee's family - defined meet the DOMA 

00 ...... as "spouse of an employee or annuitant and an definitions . 
unmarried dependent child under 22 years of 
age, induding  Change needed - legislation 
(A) an adopted ... or recognized natural child; to broaden meaning of 
and , family, redefine "spouse" or 
(B) a step ... or foster child ... add domestic partners as 

eligible for coverage. 
The definitions for marriage and spouse 
contained in DOMA apply. "Foster child" is 
broadly defined allowing employees in non
traditional families the flexibility to cover 
children under 22. 

Employees purchase term life insurance and 5 CFR 8705Life Insurance No action needed. 
Beneficiaries designate a beneficiary(s) without any 

restrictions. Beneficiaries can be an individual, 
organization, trust, estate, etc. 
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Description Applicability to Domestic 

Partners IActions needed 
to extend applicability 

AuthorityBenefit 

Under FERS and CSRS, employees cannot elect No action needed except 
Compensation 

! 
5 CFR8337Disability 

someone with an insurable interest. educational efforts to ensure 
associated with 

& 8451 
employee has made 

retirement ' designations. 
long as there is no one eligible for a monthly 
survivor beneift. 

Lump sum payment to the designee on file as 

Detennines how survivor benefits should be There is little ambiguity in 
Compensation 

FederalWorker's 
paid out in the event an employee dies when in this law; doesn't appear, 

Compen
Employee's 

an-approvedwork-condition~The-benefits-go-to- -domesticpartners-can-be-
.the surviving 'widow' - means a wife - or interpreted as eligible sation Act, ,

survivors. 
others to receive survivor benefits but the 
eligible recipients are very strictly defined, i.e., 

'widower' - means a husband. The law allows 

Change needed - legislation 
children under 18, step children under 18, , to add domestic partner as 

00 
N adopted children under 18, parents, another category of eligible 

grandchildren, etc. The compensation rate'paid recipient. 
is also detennined by the number of dependents 
which are also defined within the act. 

Payment due a deceased employee. Payment No action needed except to 
Compensation 

Title 4, GAO Unpaid 
can be outstanding salary owed employee, ensure employee knows to 
outstanding travel voucher payment, etc. 

Manual 
identify designees. 

Payment will be made to employee's designee. 
If no designee, payment is made in accordance 
with federal law: first to spouse (DOMA), then 
to children, then parents, then estate, and finally, 
next of kin. 

contact payroll 

Expenses 

Relocation 

C;\WINDOWS\TEMP\DPBI-I.wPD\2,16,99 
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I 	 ADR 

AIDS 

I 	
CFR 
CPRC 
CSREES 
DOC 
DOlI 	 DOMA 

I 	
DR 
EAP 
EEO 

I 	
EEOC 
ENDA 
FBI 

I 
I 

FNS 
FY 
GLBT 
GLOBE 
HIV 
HRC 
MSPB 

I 	 NATO 
OC 
OCR 

I 	 OHRM 
OPM 
OSC 

I 
I PPP 

SES 
Title VI 
Title VII 
USDA 

I 
I 
I 
I 
I 

Appendix 6 

jcronyms and Abbreviations 

Alternative 9ispute Resolution 
Acquired Immune Deficiency Syndrome 
Code of Feddral Regulations 
Conflict Prev:ention and Resolution Center 
Cooperative State Research, Education and Extension Service , I 
Department of Commerce 
Department ~f the Interior 
Defense ofMarriage Act 

I •
Departmental RegulatIon , I 
Employee Assistance Program 
Equal Emplo:Yment Opportunity 
Equal EmploYment Opportunity Commission 
Employment Non-Discrimination Act (proposed) 
Federal BureAu of Investigation " 
Food and Nutrition Service 
Fiscal Year 
Gay, lesbian, bisexual, and transgendered 
Gay, Lesbi~ Bisexual and Transgendered Employee Organization 
Human Immtinodeficiency Virus 
Human RigJ:iis Campaign 
Merit SysteJs Protection Board 
North Atlantib Treaty Organization 
Office of Coriununication . 

I 

Office of Civil RigJ:its 
Office ofHuman Resources Management 
Office ofPersonnel Management 
Office of SpeCial Counsel 
Prohibited personnel practices 
Senior Executive Service 
Title VI of thb 1964 Civil Rights Act 
Title VII of tfue 1964 Civil Rights Act 
United StateslDepartment of Agriculture 
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