DEPARTMENT OF AGRICULTURE
OFFICE OF THE $ECRETARY
CWASHINGTON, D.C. 20250

DECISION MEMORANDUM FOR THE SECRETARY

FROM: Mike Alexander W NOV 0 4 1954
Executive Assistant ‘

™

SUBJECT: Blue Ribbon Task Force to Create Greater Equal Opportumty and Diversity
Wlthm USDA

ISSJE;

USDA’s Coalition of Minority Employees (Coalition) has requested that the
Secretary appomt a Blue Ribbon Task Force to address several issues relative to equal

opportunity in the work place. These issues were presented to Secretary Espy in a letter and

subsequent meeting with the Coallition’s leadership. This memorandum will discuss the
necessity for a Task Force and present a model for its establishment.

BACKGROUND:

Many minority employees at the Department of Agrlculture are concerned about the
lack of diversity among USDSA’s career senior managers and senior executives; the lack of
accountability for managers who are found to have discriminated; the occurrence of reprisals
against employees who have filed complaints; the lack of minority members on important
task forces; preselection; the possible adverse. impact on minorities as a result of
reorganization; and several ()then1 issues which were presented to the Secretary by the
Coalition in their letter of September 13, 1994. (attached)

These concerns persist despite the Secretary’s efforts to create a new climate of equal
opportunity and civil rights at USDA. Minority employees are appreciative of the efforts that
have been made by the Secretary t“o begin changing the culture at USDA. However, there
is tremendous concern that these issues must be addressed in an even more effective
manner from a level within the| Department where genuine change can be fostered
especially within the career civil service.

The Coalition has asked that a Blue Ribbon Task Force be appointed by the
Secretary to ensure that the issues they raised are addressed and that their recommendations
are implemented.

AN EQUAL OPPORTUNITY EMPLOYER



The recent Department wxde conference on work force dlversuy (April- 1994) also
pointed out the need for such a coordmatmg body. During planning for the conference, it
- was clear that attention to these i issues is very uneven across the USDA. Nor is there any
group charged with sharing the lessons both positive and negative, that are being learned
by various agencies within USDA. Training of managers and employees is uneven and
uncoordinated across the Department and it is not even clear that the same definitions are
being used from one agency or office to the next.

. Atpresent, thereisa deﬁmte need for a coordinated Team USDA strategy and more
effective leadership on a Department wide basis. The Department’s Office of Civil Rights
Enforcement, and many agency c1v11 rights officers, expend significant energy focused on the
difficult and often overwhelming task of complaints management. Also, because these offices
are typically at reporting levels well below the Secretary, the sub cabinet, or even agency
administrators, they have rmmmal authority to influence decisions that impact work force
diversity prior to complaints bemg filed.

For smnlar reasons, the C1v11 Rights Leadership Council, which consists of civil rights
directors and representatives from employee groups and is chaired by the Director of
‘OCRE, has limited ability to affect events at the Departmental, or even agency, level where
key decisions are being made. The| Council primarily makes policy recommendations to the
Assistant Secretary for Administration through the Office of Civil Rights Enforcement.

It has become clear that progress on equal opportunity, civil rights, and work force
diversity issues generally within agencies occurs only when top level officials give it their
personal attention. As long as equal opportunity is the "responsibility” of civil rights
directors, special emphasis progrdm managers, and others who in most cases are several
layers removed from administrators and officials whose decisions directly impact diversity,

it is doubtful that these issues will be adequately addressed.

A Blue Ribbon Task Force of diverse individuals, including career and political
appointees from the highest levels, would bring more focused attention on some very
intractable and pervasive problems that exist across the Department.

OPTIONS:

There are several positive reasons to appoint a Blue Ribbon Task Force to Create
Greater Equal Opportunity and Dlver51ty within USDA. Primarily, such a body would ensure
that issues xrnportdnt to all employees at USDA are addressed at the highest levels of the
Department in a coordinated and effective fashion.
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Where problems exist across agenc1es coordinated policy responses and recommendations
would be developed. Most unportantly, because the Task Force would be appointed by the
Secretary of Agriculture, and include top USDA officials, as well as key employee leaders
they select, its decisions, if adopted|by the Secretary, would have far reaching impact within
the Department.

There is also a precedent for the creation of a body appointed by the Secretary to
improve USDA’s performance in aI critical area. The USDA 1890s Task Force, which was
established in 1988, has played a p1v|otal role in helping USDA overcome the historic neglect -
of historically black colleges and universities. The Task Force’s members are appointed by
the Secretary. It has recently been restructured to include both career and political
appointees, and has representation1 from each of the six mission areas and Departmental

Administration.

Most importantly, the USDA 1890s Task Force includes senior level officials from
the Department. Among its members are the Deputy Under Secretary for Food and
Consumer Services; the Associate Chlef of the Forest Service; the Director of the Office of

- Personnel; and the Acting Adrmmstrators of RDA and ARS. It is chaired by the Deputy

Chief for Strategic Planning and Budget of the SCS. Membership of individuals at this level
‘ensures that 1890 issues and concerns are being addressed by individuals within each mission
area with the authority to make depxsxons and commit resources. Also, the Task Force is
staffed by an Executive Team, led by a member of the senior executive service, which
coordinates implementation of all decisions. The Executive Assistant to the Secretary also
is'a member of the Executive Team.

"I’his commitment of high level talent and resources has proven very effective in
promoting the partnership between|USDA and the 1890 institutions. It has also become a
model for improving USDA’s work with Hispanic Serving Institutions.

A Blue Ribbon Task Force appointed by the Secretary to ensure progress in the area
of equal opportunity and work force diversity would provide proactive leadership on a
Department-wide basis; and provide a forum for input by employees who often have good
ideas on how to effect a change in culture at the Department. It would also demonstrate,
again, that this issue: deserves the attention of high level officials within USDA who can
make a difference.

Given the present lack of effective coordination of this issue, I do not see any
negatives to appointing a Blue Ribbon Task Force other than the minor impact on the
schedules it would have on those who are asked to serve. However, the importance of the
issue to the Department demands that key officials give it time and attention. Otherwise,
the changes the Administration has E]articulated simply won’t occur. If such a Task Force is
not established, there will continue to be no focal point influential enough to foster the kind
of change that can remove barriers {to equal opportunity and diversity.




at building a diverse work force and
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RECOMMENDATION:

Utilize the miodel of the 189

0s Task Force to appoint a Blue Ribbon Task Force to

Create Greater Equal Opportumty and Diversity within USDA. The Task Force would have
representatives from each mission area and include officials positioned similarly to those on

the 1890s Task Force. It would also i
Civil Rights Enforcement Office as

include the Directors of the Office of Personnel and the
well as representatives of key employee organizations

such as the Coalition. The Secretary would appoint the Task Force Members, including a

Chairperson and Vice-Chairperson

The Task Force would appoint an Executive Team (one per commissioner, or per
mission area) to provide staff support for the Commission.

The Task Force would be charged by the Secretary with coordinating USDA’s efforts

ensuring 1mp1ementanon of the Secretary’s April 1993

Civil Rights Policy Statement. This would include assessing and acting upon the
recommendations presented by the Coalition of Minority Employees and, where appropriate,

providing Departmental leadership

DECISION BY THE SECRETARY:

Approve (/

Diéapprove

Discuss with me __

Date‘ i 1{/ 24 I\ qv‘{

Reviewed by /2008 g

to their implementation.
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: U.S. D'*cpartment of Agriculture
Coalition of Minority Employees -
"The Coalntlon"

SEP | 3 1994

The Honorable Mike Espy
Secretary of Agriculture

United States Department of Agriculture
Washington, DC 20250

Dear Secretary Espy:

A few months ago the Coalition of Minority Employees (The Coalition) was founded out of
a need to eradicate systemic racial discrimination at the Department of Agriculture. The
Coalition’s growing -membership represents employees of more than 33 agencies and
organizations. - These employees, ranging in grades from GS-2’s to GS-15’s, have
communicated their personal experiences of encounters with both overt and covert

discrimination.

- An Issues Committee was appointed to survey our membership for issues of a
discriminating nature. From that survey over two dozen separate issues were identified.
After much discussion, twelve issues resulted and their recommended solutions are enclosed

for your response.

Mr. Secretary, The Coalition requests a meeting with you to discuss these issueé and other
factors associated with the establishment of The Coalition. Contact me on (202) 720-0968

to schedule this meeting.

We look forward to meeting with you and assisting in improving the work enwronment for
all employees of USDA.

Sincerely,

0’*{%% @

{AWRENCE GLACAS |
President ‘ Action Off ice: osec

iiiinin -

Enclosure




ISSUES OF THE USDA COALITION

Issue #1 Lack of Substantial Senior Black Managers and Supervisors

' Data Needed:

Recommendation:

Breakdown by race and sex

Total number of positions within USDA with supervisory code of 1
or3.

1) Continue with the USDA Management Development
‘-"rogram and Senior. Executive Service Candidate
Development Program assuring substantlal minority
partaczpat;on

2) Condulct assessments of the MDP and SESCDP graduates
to dete’rmme their effectiveness as potential managers
placing those ranked highest on priority consnderatlon lists
for USDA vacant managerial positions.

|

3) Devel o’p a tracking system to determine the placement of

noraty participants into USDA supervisory and managerial

positions.

Issue #2 Lack of Accountablel actions By Management

Findings as of August 30, 1994 for calendar years 1992, 1993, and 1994:

1)  TOTAL CASES: - 39
2)  OPEN CASES: . 11
3)  ACTIONS TAKEN !N CLOSED CASES (INDIVIDUALS):

- 14 Respondng Ofﬁce left agency, no action

- 6 Superviscry Counselmg Letter, Others, etc.

- 2 Letter of f\epnmand (two supervisors, one case.)
- 7 Evidence does not support discipline, no action.

4) TRAINING:

Recommendation:

11 cases (Training was provided to supervisors, regard!ess of the
action and when identified as being needed.)

In the case where a manager(s) has been determined to have
discriminated and!or purposely acted in an unfair manner, that
manager(s) and any superior that failed to take immediate
discipiinary actxons shall be officially punished to a degree
appropriate for the infraction, with training being a remote solution.
The form of pﬂqnlshment shall be communicated to the victim

through writtem communication of the agency's head official.




Issue #3  Lack of Blacks in the Senior Executive Service

As of August 31, 1994, USDA has 356 employees in the Senior Executive Service of
which 304 are career positions; 5 are occupied by black females and 4 by black
males. USDA has 52 non-career; (political) positions of which 23 are occupied by
black males and 4 by black females.

Recommendation:

Encourage selection of those ranked highest on our priority
consider‘ationflist described in issue #1, Recommendation #2
above. Required justification for non-selection.

Allow the President of the Coalition pr his/her designee sit on the

USDA Qualification Review Panel.

Distribute SES Vacancy Announcements to all recqgnized USDA
employee orgénizations.
|

Issue #4 Disparity in Settiements

Recommendation:

{\

¢

|

The Secretary should require each agency head to submit a
written report ‘wrthun 60 days that covers the past 24 months,
detailing by gender and race, the total time and resolve of each
informal and ﬂormal complaint.

If it is determi%wed that disparity exists, the Secretary should
require standardized guidelines to eliminate settlement disparities
by October 1,/1994.

Issue #5 Disputes Resolution Process -

For many complainants, the Dispute Resolution Board process has proven’to be
intimidating. There is a perception that the Board is biased toward management: -

Recommendation: Limit management officials to essential employees (the

e

discriminating official(s) and the resolving management official).
Eliminate undue pressure on complainants to resolve cases.:

Insure Board members are properly trained in resolution/mediation
skills.

Allow complai}want's representative.to speak for the complainant
during the negotiating/settlement phase.




3

Give complainants the option to discuss in advance the "Accepted
Issues” presented before the Board.

Provide for inldependent monitoring of the Dispute Resolution
Board process to insure proper procedures are adhered to.

Insure that ez?ch complainant is fully informed of the Dispute
Resolution B(iaard‘s process (Purpose and Procedures) in advance
of their &ppointed date to appear before the Board.

OCRE {o consider the recommendations listed in the USDA .
Dispute Resolution Board Plot Project Evaluation, dated May 1994
(attached), and include designated Coalition members,
‘complainants and management in an open dialogue to resolve
issues listed gabove and in the Evaluation's recommendations.

Reprisal Actions Aqéinst Cdm’p!ainants

Recommendaticn: Each finding bf reprisal by a manager against complainants or

past complainants should resuit in an automatic 30 day
-suspension, without pay for the first occurrence; 60 day
suspension, Without pay for the second occurrence and relocation;
and separation for reprisal acts, thereafter.

Lack of Minority Mer!nbers on Task Forces, including Leadership Roles

Recommendation: Managers who do not recommend diverse lists of names to serve

on various task forces should be penalized. Utilization of qualified
members of the Coalition of Minority Employees would enhance a
diverse representation on agency and departmental task forces.

Continued adherence to. policies established by previous administrations -

Recommendation: Many policies§~of the previous Administration are still in place.

Many are in complete opposition to this Administration's
commumcated policies e.g., equal opportunity for al! in
employment and program delivery.

Additionally, too many career managers with philosophies
diametrically opposed to the good intention of this administration
-should be ‘plabed, through internal reorganization, in positions of
lesser influence. :




Again, these preceding nine issues are but a few of the many
issues that exist as barriers to achieving equality of opportunity for
all. '

Issue #9 Presslection:

Managers are skilled at avoiding findings of guiit frem charges of preselection. They
know Office of Personnel Managelments definition of preselection paramount to any
technicality, is the essenti ahty of f@nmess Thus, any action taken by a manager(s) to
improve the chances of one employee over another should and must be treated as

ilegal. Preselection exists at all g{rades,

Recommendation: That e Secretary prepare and disseminate a policy on
preselaction. The policy should state that any acts to favor one
employee over another will result in automatic punishment, up to
and ir:icluding iseparation.

Issue #10  Length of Time in Séme Grade:

It is perceived that minorities reméin in the same grade substartially longer than their
counterparts. This is especially ot[)served in clerical positions when minority
employees have reduced opportunity to acquire training and personal contacts to

enhance their chances for upward mobility.

Recommendation: That the Secretary require an assessment of this issue, report
findings and 1mplement corrective actxons by no later than October
1, 1994, |

'!ssue #11 Recruitment of Minor&ities:

Too often, when the question is a}sked "why is there not more minorities in
profess onal and administrative occupatnons at USDA" the answer is, "no one

applied."

~ With appropriate outreach by maﬁagement and personnel offices, the aforementioned

response would not be a considerlation. There are still too many, first minority to ever
be selected to this or that position. -

Recommendation: The Secretary create and appoint members to a Departmental
Task Eoma«ea—RecrUItment to include representatives of The
f\j\&)} Coal ion. The Task Force be required to assess current
¥ practices, and: prepare and submit recommendations on how to
improve USDA's recruitment efforts to the Secretary by September

30, 1994.




Among the recommendatxons that must be included are (1)
recruitment at minority education institutions, (2) utilization of
minority news media, and (3) outreach to minority organizations.

Issue #12  Lack of USDA's Su:%port for Agencies to Participate in the Transportation
Subsidy Proaram with Metro.
- | |
As of August 1994, 95 Feuzral agencies have joined the Transportation Subsidy
Program including all of me”Depa;rtments of Energy and Transportation and some

units within EPA and HHS USD/]\, however, has issued a blanket statement that the

Department will not participate in this Program.

Recommendation: That the Secretary issue a policy statement to allow USDA
agencies to participate in e Trar?sportation Subsidy Program with Metro should they
wish. Such a statement would eliminate unions having the transportation subsidy

issue as an inducement for attracting USDA employees to their membership and
would also allow management officials to make the determination. :




October 18, 1994

’ SUBJECT: Blue Ribbon Commission

TO: Mike Espy
Secretary, USDA

- The following list ¢f names are submitted to serve on your newly established Blue
Ribbon Commission designated to iwork on issues and recommendations submitted on
September 13, 1994, and the Coalition’s concerns regarding the Department’s
Reorganization and Downsizing.

Lawrence C. Lucas, REA | seliad
Kevin Turner, FAS

Lousanya E. Barnes-Keene, ES
Carol Fields, OCRE

Blanche Hamllton, RDA
Harvey Wiley, FCIC

Clifford Herron, FmHA*
David Lewis, RDA*

Angel Cielo, FSIS*

Melody Mobley, FS*

Nossie Cunningham, ES*
William Gant, OIRM*

We have selected six members to serve as alternates (identified by the *).

The Coalition is ready to get starte‘d immediately on this very important mission to
improve the working environment and advancement opportunities in USDA for women
and minority employees.

LAWRENC TVCAS

President
Coalition of Minority Employees

cc: Mike Alexander, SEC




Unproductive programs
that have little to do with
agriculture are wasting
billions of our tax dollars.
It’s time to weed them out

USDA:

BUREAUCRACY

OUT OF
CONTROL

By DaniiL R. LEVINE

OW MANY FARMERS receive
: government assistance in Bell
County, Kcntucky!? Last

year Agriculture Secretary Edward
Madigan said 2127 were on the rolls
of one federal agency. That didn't

eader’s
Digest

seem possible to Sen. Richard G. Lu-
gar (R, Ind.), ranking minority mem-
ber of the Senate Agriculture
Committee. After all, 85 percent of

" the county is forest, Lugar, perplexed .

by the count, then received a U.S.
Department of Agriculture printout
showing 1217 farmers, and an ex-
planation that the first number was
a mistake. When he asked for more
details, the USDA provided another
list—this one
containing just
57 names.
Most of the
farmers on the
original list had died, moved, or
quit farming, yet they had not been
deleted from USDA rolls. “The list
had no relationship to reality,” Lu-
gar says. :
Bell County’s phantom farmers
are a symptom of a larger problem:
the USDA has become so-bloated it
can’t even keep track of iself. In-
deed, over the years—with the help

of Congress and special-interest

groups—the USDA has grown to a
disproportionate size by adopting
missions that have little to do with
agriculture. :
The USDA was created by Pres-
ident Lincoln in 1862 to research
new seeds and plants for a nation
where six out of ten workers were
farmers. The department had nine




employees and a $64,000 annual bud-
get. Today, though less than two
percent of the nation’s population
live on farms, the USDA continues
to swell. The exact number of its
employees Is uncertain, but estimates
range from 110,000 to more than
. 150,000 worldwide. George S. Dun-
lop, a former assistant secretary of
agriculture for thrcelyears, managed
more than 50,000 people while over-
secing )ust two of the USDA’s 42
agencies. “I had more people work-
ing for me than a half-dozen Cab-
inet officers combined,” he says. This
year the USDA wnll cost taxpayers
- $62.7 billion, or nearly $700 per
1J.S. household.

In September 1991, the General
Accounting Office (GAO), Congress’s
watchdog agency, | described the
USDA.as “a number of diverse,
autonomous and entrenched local
self-governing syster'ns ” While cul-
tivaung a mom*and apple-pie im-
age, the USDA has addicted farmers,
former farmers and | ‘pscudo farmers
to its services. Its Congressxonal bene-
factors festoon every farm bill with
make-work projects; for the depart-
ment’s remote outposts. Taxpayer

funds are routinely; funneled into -

USDA projects on blackbird control,
manure disposal, onion storage, soy-
bean-based ink, and screwworms
(virtually eliminated! in the United
States 26 years ago).

Moreover, 40 percent of - the
$9.3 billion in farm subsidies in 1990
went to the largest five percent of
farms. Even though 75 percent of
the nation’s farms lare considered

small, Bud Kerr, director. of the Of-
fice for Small-Scale Agriculture, is
the only USDA official specifically
representing small farmers.

“Farm policy is the classic exam-
ple of Congress serving the special
interest rather than the public in-
terest,” says Rep. Dick Armey (R,
Texas).

Of course, agriculture continues
to be a vital force in our economy,
and the Department of Agriculture
performs important functions. But
does the USDA really need to be
so big? Let’s look at some of its
problems:

Field Office Follies. Most of the
USDA’s employees work out of its
estimated 11,000 field offices, a rem-
nant of a bygone era when farm-
ers lacked phones and dependable
transportation. They needed offices
near home. But in today’s world of
interstate highways, faxes and com-
puters, the far-flung offices are an
anachronism. Even the USDA
doesn’t know the exact number of
field offices. When asked by Sena-
tor Lugar, Richard Albertson, as-
sistant secretary for administration,
replied, “We have tried to get a
straight answer to this question for
as long as I have been here. Qur
staff still cannot give us an accu-
rate number.”

The field offices are located in
94 percent of the nation’s counties,
only 16 percent of which are still
considered agricultural. In Nevada
there are field offices where there
are no fields. Seven separate agen-
cies have offices in Las Vegas, even
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though there are virtu'ally no farms
within 50 miles of the city.

Rather than share [space, USDA
offices are often located at different
addresses within the stame commu-
nity. Tiny Dillon, S.C. (pop. 6000),
has four USDA agenciés scattered in
four different locations.

[n areas having fcyly farmers to

-subsidize, some offices concentrate

on less traditional forms of agri-
culture to justify their existence. The
USDA’s Agricultural | Stabilization
and Conservation Service in Fair-
field County, Connecticut, one of
the nation’s richest suburban areas,

car: find only 58 farmers to assist.

So it’s helping in other ways. The
sign outside the Ox ’Ridge Hunt
Club in Darien reads ‘{Private,” but
that doesn’t mean it won’t accept
public money. The Fairfield Coun-
ty ASCS office gave the exclusive

club $3500 for a concrete loading
dcxk to dispose of horse manure.

Club members a rcady: pay as much
as $g9380 to belong, pus a $2000

“deposit.

"Thicker Ketchup At the Fresh
Fruit and Vegetable Division of the
Agriculrtural Marketing Service in
Washington, ID.C., Paul Manol spent
a good part of three years compos-
ing the nine-page manifesto United
States Standards for Grades of Christ-
mas Trees. This illustrated document
describes in detail how a Christrnas
tree should be shaped md trimmed
and informs us that a “premium”
tree is “fresh, clean anld healthy.”

In the same agency, Harold
Machias devoted muchlof threc years

READER'S DIGEST

to upgrading the standards for
ketchup. In 30 seconds, the “new”
thicker ketchup flowed two cen-
timeters less than the previous one—
thus creating a new nationwide bench
mark. Meanwhile, H. J. Heinz, the
nation’s largest ketchup maker, was
already producing a thicker ketchup
without government help.

The USDA is so busy being busy
that it hires temporary help. Em-
ployed last summer for $8 an hour
at the Soil Conservation Service,
James Sheets expected someone to
tell him what his job was. No one
ever did. At his desk in Room 6015,
deep inside the USDA’s main build-
ing, he was able to finish such heavy-
weight tomes as The Handmaid’s Tale
by Margaret Atwood and Adam
Smith’s The Wealth of Nations. "It
goes agamst my basic instinct to loaf,”
he says, “but half my workweek
was spent reading books.”

Anything Goes. Subjects only
remotely related to agriculture get
full-scale attention. Want to open
your own bed and breakfast inn or
run a hunting preserve? Just ask
for help from the “"Recreation Spe-
cialist” in the USDA’s Soil Conser-
vation Service. The USDA’s Video
and Teleconférence Division has
produced, at. raxpayers’ expense,
videos on such topics as food safety
at picnics,

Similarly, the USDA’s Extension
Service, created in 1914 to teach farm-
ers about agricultural advances, has
seized on one of the naton’s most
popular pastimes: gardening. It is

-spending $3.6 million a year in 23
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ciries to make sure that low-income
residents enjoy the lavocation. In
New York City thc department
teaches planting and watering tech-
niques to 21,319 url;an gardeners”
who maintain 10,976 separate veg-
etable plots, including tomatoes grown
on fire escapes.

The USDA is even giving $200
million a year to hel;‘) corporations,
many of them wealthy, pay for over-
seas advertising. When Sunkist
Growers, Inc., one oF the world’s
richest producc companies, decided
to advertise in Asia, American tax-

payers contributed $¢ rhlllton through .

the USDA’s Market Promotion Pro-
gram. Why? Because, to boost ex-
ports, the Foreign Agncultural Service
does not differentiate bctween firms
that need help and thosc that don’t.
In 1991 it gave Blue Diamond Grow-

ers $6.2 million and the E. & J.-

Gallo Winery $5.1 mllhon

This Is Agnculturc:‘ The USDA
also engages in coétly activities
that have nothing to do with farm-
ing. Its Farmers Home Adminis-
tration (FmHA) at onc time loaned
struggling farmers $1000 to help
them stay on their land Today it’s

a $46.5-billion bank—ane of the gov-
ernment’s largest lenders. Besides farm-
ers, its clients are developers and- the
rural poor. In 1991 the agency lost
$3 billion on bad loans. Between
1988 and 1991 it lent $67 million to
farmers who were already in arrears.
It lent another $38 million to bor-
rowers who'd failed to repay earli-
er loans; nearly half of them didn’t
repay the second time eicher.

In Sylacauga, Ala., developer
Joseph Turner secured a $1.4-mil-
lion USDA loan at one-percent in-
terest to build a low-income housing

“ complex. In less than two years Turn-

er parlayed his down payment of
$43,000 into $337,800—a profit of
more than 700 percent. The FmHA
allowed him to sell tax credits 1o
limited partners and even subsidized
the tenants’ rent. Agency officials
say generous- benefits are the only
way 1nvestors can be enticed to fund
low-income housing. Rep. John Din-
gell (D., Mich.) of the House Ener-
gy and Commerce Comnittee sees
it differently: “Taxpayers are being
ripped off.”

Other activities unrelated to agri-
culture: In 1991 the USDA handed
out $285 billion, more than half of
all it spent, on food stamps and oth-
er domestic nutrition programs. The
Rural Electrification Administration,
created in 1935 to provide electricity
to farms, loaned $359 million to tele-
phone co-ops at taxpayer-subsidized
interest rates as low as two percent.

Spending Spree. Even the head-
quarters of the USDA are symboli-
cally overblown. Spread over 1.4
million square feet with about 5000
offices, the building has a $3-mil-
lion mini-mall in the sub-basement,
complete with a dry cleaner, book-
store, gift shop, barber shop, credit
union, food bar and fitness center.

The ASCS believes its employees
are doing such a fine job that it
recently shelled out more than $1 mil-
lion on two employee-award cere-
monies. And Secretary Madigan and
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other top officials spent $750,000 last
year to repair and spruce |up their

offices with new kitchenettes, draperies -

and scalloped window cornices.
Meanwhile, some improvements
are not being put to full use Last
year the USDA spent abdut $650
million on new computersiand in-
formation technology. Yet when
GAO auditors went to the FmHA
office in Sherman County, |Kansas,
to check on the pilot sne of the
new USDA system, they found the

computers sitting idle while staffers -

kept track of loans from boxcs of
three-by-five cards. Soon afteiward,
the dcpartment announced bans to
spend $z billion more on computer
tcchnology over the next ﬁv‘e years.

“We cannot let the USDA throw
money down a black hole,” says Sen-
ate Agriculture Committee Chalrman
Patrick Leahy (D., Vt.). “Now is the

time to cut back.” Here's where the

Clinton Administration might begin: -

» Shur down unnecessary freld of-
Jees. First to be closed or merged
should be 179 ASCS offices that Sen-
ator Lugar discovered are spending
more on overhead than on hclpmg
local farmers. In Unicoi County, Ten-
nessee, the USDA office has an
annual budget of $75,000 and, in-
credibly, spends $29.78 on overhead

for every dollar it dispenses in fed-

eral largess. Also, offices serving ar-
eas with limited farm acreage should
be shut down. The GAO found that
the department could save $go mil-
lion a year just by consolidating ASCS
field offices. Since May, a USDA/

White House task force has been
examining ways to streamline all
USDA field offices.

* Eliminate duplicanon. Eight agen-
cies working on biotechnology? Ten
handling water quality? Wherever pos-
sible, agencies should be combined.

* Reduce federal involvement in

-agricultural universities’ research. This

“cooperation” from the government
is little more than a channel for pork-
barreling. Besides, states know their
own agricultural priorities far bewer
than the federal government does.

» Dissolve obsolete agencies. Elim-
ination of the Rural Electrification
Administration alone would save $2.5
billion a.year. Elimination of both
the Rural Development Adminis-
tration and FmHA, which subsi-
dize rural America, would save $8.3
billion. The Market Promotion Pro-
gram, which spends $200 million on
overseas advertising for wealthy U.S.
companies, should also be dissolved.

Every Time THE USDA reinvents it-
self, the bureaucrats dig deeper into
taxpayers’ wallets. But why should
taxpayers pay $62.7 billion a year to
run a departrnent that doesn’t even
live up to its name?

There is growing bipartisan con-

-cern on Capitol Hill about this waste.

Senator Leahy promises a continu-
ing probe early next session. “The
number of USDA agencies can and
should be cut in half,” Leahy says.
“It’s indefensible that the bureau-
cracy is growing while the number
of farmers is declining.”
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CHANGING THE CULTURE
AT THE

U.S. DEPARTMENT OF
" AGRICULTURE

ACCOMPLISHMENTS OF
SECRETARY MIKE Espy

t the direction of President Bill Clinton,
Secretary of Agriculture Mike Espy has
embarked upon a course to change the
culture of the U.S. Department of Agriculture
(USDA). While the media has focused most oflits
attention on Espy’s efforts to open new markets
for American agriculture, enhance the safety of our
nation’s food supply, streamline the Depanmer!xt,
and respond to floods, droughts, forest fires, aqd
other natural disasters, there are other areas, vitally
important to African-Americans and other minori-
ties, that have largely gone unreported.

Secretary Espy has begun to transform the
image of USDA from that of a Department only
concerned about production agriculture. More t}han
any other Secretary, Espy has emphasized areas

- within USDA such as rural economic development o

food and nutrition, and housing that are crucial to
the well-being of African-Americans and many
others who wrongly believe that if they are not
farmers, they have no interests at USDA. '

Espy has worked to make the Department
mcre responsive to the needs of all Americans.
While it will take more than'a few months to
change a culture that has been entrenched for
years, Secretary Espy has made a positive begin-
ning. Here’s how:

KEY APPOINTMENTS

Secretary‘Espy, at the
recommendation of the
President, has made several
key appointments among the
senior executives who run USDA, the fourth
largest Federal agency with a budget of $62 bil-
lion, $140 billion in assets, 110,000 employees,
and offices throughout the U.S. and the world.
Espy, the first African-American Secretary of Ag-
riculture, has appointed several African-Ameri-
cans, other minorities, and women to unprec-
edented positions of authonty at USDA. They
include: :

W Bob Nash, Under Secretary for Small Com-
munity and Rural Development; Wardell
Townsend, Jr., Assistant Secretary for Administra-
tion; Jose Amador, Assistant Secretary designate
for Science and Education; Patricia Jensen, Assis-
tant Secretary designate for Marketing and In-
spection Services; Dallas Smith, Deputy Under
Secretary for International Affairs and Commod-
ity Programs; Oleta Fitzgerald, Director of the
Office of Intergovernmental Affairs designate;
and Tony Williams, Chief Financial Officer.
Others include: Ali Webb, Director of the
Office of Communications; Ellen Haas, Assistant
Secretary for Food and Consumer Services;
Shirley Watkins, Deputy Assistant Secretary for
Food and Consumer Services; Lon Hatamiya,
Administrator of the Agricultural Marketing Ser-
vice; Dave Montoya, Director of the Office of
Civil Rights Enforcement; Roger Viadero, Inspec-
tor General designate; and Wilbur Peer, Deputy
Administrator for the Rural Development Admin-

istration.
l
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B Among career employees, key appointments
include: Evelyn White, the first ever African-
American and female to head USDA's Office of
Personnel, who sets policy for the Department’s
110, 000 employees, Ira Hobbs, the first Afncan—
. American male to head USDA’s Office of Opera-
tions, which oversees $3.8 billion in procurement;
and Pearlie Reed, the first African-American male
to be named Deputy Chief at the Soil Conserva-

tion Service.

ENHANCING DIVERSITY

aking good on the
President's pledgelto
create a government that
' looks like America, Espy”
appointments have significantly enhanced diver-
sity among the ranks of USDA's senior execu-
tives,

B InJune of 1994, USDA had 334 senior execu-
tives, down from 380 in Jurie of 1992. Even
though the overall number of senior executives
has been reduced, the number of women and
minorities among SES ranks has increased from
71t0 89.

B  Women and minorities now constitute 26
percent of senior executives at USDA, up from 18
percent in June of 1992. The percentage of rm-
norities has more than doubled, from 6 percent to
13 percent. The percentage of women has in-
creased from 13 percent to 17 percent of senior
executives.

B Under Espy's leadership, the number of Afri-
can-American female senior executives has in-
creased from 3 to 10 and the number of African-
American males from 17 to 26. The overall num-
ber of minority males, including Hispanics,

. Asians, and American Indians, has increased from
20 to 33. The number of mincrity women has
increased from 5 to 11. For women overall, the
number has increased from 51 to 57, again, dur-
ing a period of overall downsizing.

)

B Under Secretary Espy minorities now account
for 18.1 percent of all employees at USDA, up
from 16.2 percent. These increases have occurred
even though the Department must sxgmflcandy
reduce its overall work force.

EXPOSLNG DISCRIMINATION

nder Secretary Espy

USDA has also made
progress in processing com-
plaints of discrimination.
Historically, adequately processing complaints of
discrimination has never been a priority at USDA.
This has changed.

® Since Secretary Espy assumed office, USDA
has found 52 cases of discrimination against em-
ployees. In the year prior to Espy’s appointment
the Department found only four instances of
discrimination.

B Duringall of 1992, USDA found 6 cases of

discrimination in its farm, food stamp, and other
program areas. Under Secretary Espy, there have
been 26 findings of discrimination in these areas.

W USDA is also changing the way it processes
complaints. As of August 24, 1994, the
Department's Dispute Resolution Board had
handled 173 discrimination complaints. Among
these, 145 cases have been closed while 9 are
continuing in investigation. Conferences have
been set in others. The average time for cases at -
the Dispute Resolutions Board is 59 days. The
Board brings employees and managers to the
table to resolve disputes, reduces the amount of
time for processing complaints, and saves thou-
sands of dollars which are necessary to investi-
gate complaints under the traditional system.

B The average time for processing EEO com-
plaints has been reduced by 31 percent, a sub- .
stantial improvement over the situation mhented
in January of 1993.
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SurpORTING HBCUSs

S ecretary Espy has worked

to enhance USDA|s

) 748 Te) s | rclationship with and sup-
port for Historically Black

Colleges and Universites.

B In FY 1993, USDA agencies provxded $87
million in support to Historically Black Colleges
and Universities, mostly to the 1890 land-grant
institutions and Tuskegee University. ngn1fa~
cantly, in discretionary awards, the Department’s
1993 total of $16 million was more than three
times the amount awarded in FY 1992,

B USDA has made a commitment to establish
Centers of Excellence at each of the 1890s over a
period of 5 to 7 years. The centers, which wdl be
established in areas such as forestry, food safety
and animal health, aquaculture, and others, Jwﬂl
enhance the capability of each institution to assist
in the delivery of USDA programs. Three centers
were established in 1994, and four more are|
slated for 1995. USDA’s 1996 budget request to
Congress will include several more Centers|of
Excellence. 1

W Over the last 18 months USDA has provided
75 scholarships to minority students to study the
agricultural sciences at 1890 institutions. Upon
graduation, these 1890 scholars will be offered
employment at USDA agencies, enhancing ¢ efforts
to bring a new generation of minorities mto the
professional ranks at USDA. ~

Dip You -

IMprROVING CHILD NUI'RI’ITION

Mcenng the Presxdent s

( goal of putting people
“KNowe first, Secretary Espy has

. ~ worked to ensure that lall

children have access to the vital food and nut:ri-
tion programs at USDA. In 1994, USDA wxll pro-
vide $16 billion (or 40 percent of the total) i in food
assistance programs to minorities.

Db You

||

B Toopena much needed dialogue on the
health and nutrition needs of minorities, USDA
has initiated a series of roundtable discussions in
Washington, Chicago, and other cities, among
senior policy officials, community leaders, leading
exgerts, and others. ‘

® Through the School Meals Initiative for
Healthy Children, USDA has worked to ensure
that 25 million schoolchildren, including millions
of minority children, receive school lunches that
promote health, prevent disease, and meet the
Dietary Guidelines for Americans. Also, over $20°
million has been awarded in start-up grants to
help schools, especially schools in low-income
areas, begin a school breakfast program.

B Under Secretary Espy, USDA's Food and Nu-
trition Service has also taken steps to ensure that
nutrition benefits are available to all eligible
people. From $500,000 in FY 1992, USDA
awarded some $1.8 million in FY 1993 and ex-
pects to award over $1 million more in FY 1994
to local organizations and communities with
plans to reach out to groups that have tradition-
ally been underserved by the Food Stamp Pro-
gram.

@  USDA is also working with the Department
of Housing and Urban Development to increase
the availability of supermarkets and other full-
service grocery stores | in underserved urban and

rural areas.

® USDA's Women, Infants, and Children (WIC)
Program now reaches annually more than 6.5
million pregnant women, new mothers, their
infants, and their young children. Half are minori-
ties. USDA has worked to remove cultural barri-
ers that prevent even more minorities from par-
ticipating in the program.
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SUPPORTING MINORITY
BUSINESSES

—— SDA annually award
Db You almost $4 billion in

| {€X{e) /430 | direct contracts and nearly.
: =) $200 million in subcontracts.

B Since 1993, USDA has made progress in
awarding contracts to minority businesses. In FY
1993 the Department slightly exceeded the Fed-
eral objective of 5 percent awards to minority |
businesses. Overall, USDA awarded some $190
million in contracts to 8(a) and small disadvan-
taged businesses, representing 5.1 percent of tt‘at:al
contract expenditures, an increase of $52 million
over FY 1992.

M USDA awarded $9 million in total subcon-
tracts to minorites in FY 1993, up from $5 million
in FY 1992.

B Under Secretary Espy, USDA’s Rural Develop-
ment Administration has also significantly en-
hanced the availability of loans to minority busi-
nesses. Since May of 1993, RDA has made Busi
ness and Industry Disaster Loans of $7 million
and Intermediary Relending Program loans of

w

- .$4.5 million to minority-owned businesses. RDA

has guaranteed an additional $2.4 million in loans
to minority-owned businesses.
B USDA is working with the Department of
Commerce to assist rural minority businesses
through Rural Minority Business Development: .
Centers.

ENHANCING UNDERSERVED
COMMUNITIES

T he Administration’s
D You Rural Enterprise Zone
| (€3 0o} 29I | initiative will target $78 mil-
_ —. lionin FY 1995 to
underserved rural areas that are designated as

enterprise zones and communities.

B Approval of 3 enterprise zones and 30 enter-
prise communities this fall will target financial
assistance through USDA’s Rural Development
Administration to needy communities, with spe-
cial emphasis placed on serving under-represented
and persistently high-poverty counties.

B InFY 1993 Secretary Espy announced a $3
million cooperative agreement with 1890 land-
grant institutions to develop nonfarm income-
producing projects for underdeveloped rural com-
munities. The project will provide direct hands-
on job creation in communities that have tradi-
tionally depended upon agriculture.

B Secretary Espy hds anniounced the creaticn of
a strategic national plan to meet the goal of
bringing running water to all rural homes in
America by the year 2000. Funding for rural wa-
ter projects has increased from $1 billion to $1.5°
billion under the Clinton Administration, demon-
strating the President's commitment to rural
America.

ASSISTING MINORITY FARMERS

nder Secretary Espy,
USDA has also taken
steps to assist minority farm-

ers, who have historically

been underserved and in many cases discrimi-
nated against by the U.S. Department of Agricul-
ture.

8 As a Member of Congress, Espy wrote legis-

lation to provide outreach and technical assis-
tance to minority farmers. As Secretary of Agri-
culture, Espy ensured that this bill received fund-

" ing for the first time—$1 million in FY 1993 and

an additional $3 million in FY 1994.

B Other steps that Secretary Espy has taken to
assist minority farmers include:

The suspension by the Farmers Home Ad-
ministration of farm foreclosures which allowed
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. Corporation, the FSC/LAF is implementing an

L

time to ensure that all distressed farmers are be
ing treated fairly; and the implementation of an
automatic tracking system to ensure that all farm
loans, without exception, are processed ina
timely fashion. '
B In FY 1993, USDA’s Federal Crop Insurance

Corporation contracted with the Federation of
Southern Cooperatives/ Land Assistance Fund to

host workshops in four states to educate minority -

and limited-resource farmers on the details and
advantages of the Federal Crop Insurance Pro-
gram. Along with the Federal Crop Insurance

outreach and education program that will enable
minority and limited-resource farmers to paruelL
pate in greater numbers in the Federal Crop Insur-
ance Program.

ENHANCING WORKERS'
SAFETY
nder Secretary Espy,
USDA, which is re-

Dm YOU ’

sponsible for the safety of

co— much of our food supply, has
strengthened its efforts to ensure the safety of tllae
employees who work in meat and poultry plants
as well.
B Secretary Espy made one of his priorities the
completion of an agreement between USDA and
the Occupational Safety and Health Administra
tion (OSHA) to strengthen employee training and
reporting procedures for serious workplace haz-
ards.

¥

Under the agreement, USDA’s food inspec;
tors now report serious hazards affecting agency
and plant employees to agency management and
to OSHA to ensure proper investigations. The
‘agreement was signed in response to the 1991 fire
in North Carolina which killed 25 workers,
mostly women, in a poultry processing plant,

CONCLUSION

hese accomplishments represent only
' initial steps down what will be a long road

in Secretary Espy’s efforts to change the

culture, the image, and most importantly, the
reality of the USDA. Without doubt, problems
remain at the U.S. Department of Agriculture.
The Department must break glass ceilings which
remain in place for minority and female career
employees, reach out more to minority and
women-owned businesses, and ensure account-
ability for civil rights at all levels. Still, with the
full support of the President, the Secretary is de-
termined to reinvent the Department, in spite of
institutional resistance to change and i 1mprove-
ment.

The Secretary’s goal which he stated in his
Civil Rights Policy Statement in April 1993, is to
“make the Department of Agriculture a place
where equal opportunity is assured and where
promoting civil rights is essential to employee
and managerial success. Diversity is a source of
strength at USDA as we tap the talent, creativity,
and energy of all Americans who desire to serve,
or who have an interest in the programs we pro-
vide.”

Espy also stated “We wﬂl eliminate dis-
crimination from our program delivery system,
reach out to groups which have historically been

" neglected, and ensure that we are inclusive, rather

than exclusive, in all aspects of our program deliv-
ery.”
Secretary Espy remains committed to

achieving this goal.
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The US. Depamuent of Agriculture (USDA) prohibits dis-
crimination in its programs on the basis of race, color, national
origin, sex, rehgxon, age, disability, political beliefs, and mari-
tal or familial status (Not all prohibited bases apply to all

. programs.} Persons with disabilities who require altemnative

means for communication of program information (Braille,
large print, audiotape, etc.) should contact the USDA Office
of Commumcatxorns at {202)720-5881 (voice} or (202} 720-
7808 (TDD).

Tofilea complamt, write the Secretary of Agnculture U.s.
Department of Ag nculture Washington, DC 20250, or call
(202)720-7327 (voxce) or (202)720-1127 (TDD). USDA is an.
equal opportunity employer.

Issued September 1994
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CEPARTMENT OF AGRICULTURE
OFAICE OF THE CECRETARY
WAGBNINGTON. P.C. 20380

J 9 159

SUBJECT: SES Performawce
TO: Under/Assistant Secretarles
Agency Heads

As you know, my goal is to make fundamental changes in the
Department cf Aqriculture. Pregsident Clinton has charged us with
reinventing government, - becoming customer driven and results
oriented, reducing red tape, making government more efficient,
eliminating waste and d&plxcatxon. and empower;ng employees so thnt
their full potantials are utilized to get the job done.

In the coming days we will begin the performance appraisal
procese for members oflthc Senior Executive Service. Thisg letter
is to clarify my expectations for senier exaecutivas as this
important procass getsz undtrway.

Hy greatest expectation i{s that all ‘senior executives will
- join with mé and the subcabinet in fully supporting our efforts to
reinvent USDA and work hard at baing a catalyst for change.
specifically, I expect cenior exacutives to join me in building a
real Team USDA and to seize upon available opportunities to promote
the changaes we seek throughout the Department. I expect to see
clear evidence of this support at the executive appraisal cycle in
September 1993. r

Change is difficult. There are rany obstacles along the way.
However, Y axpact each senior executive to utilize their skilla in
removing these obastacles in support of our efforts. This upcoming
rating cycle should afford us an excellent oppoertunity to evaluate
the contributions of each nember of our leadership teanm, To
reinvent USDA, we must restructure our organization, make
fundamental changes in| our management culture and rethink many of
the systems and policxos that have become ingrained throughout
government. We must chanqe many of the old ways of conducting
business that may nave served us well in the past, but are no
longer adegquate for thc future. To accorplish this task, we will
need the full support of all USDA employees, but especlally tha
members of the ssnior executive service.

In the area of human resource management, I eXpect senior
executives to lead hy notivating .and educating, rather than by
dictating, and to help foster a new management culture at the
Department which respects employeea, values their input and seeks
to help all employees realize their full potential.

N
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In the crltzcal élement of EEQ and civil rights,. I want to see.
specific evidence of. support for;the policy statemigs ;#isaued an-i

digcabilities when opportnnitias are available. Each Performance
Review Board will make a thorough review of accomplishments in the
EEO/CR critical element.

To ensure that ratings are deserved, the Office of Advocacy
and Enterprise and the Office of Personnel will be asked to provids
me with irput regarding organizational performance in EEO/CR for
Assistant and Under |Secretaries, agency heads and staff office.
directors. ' .

Laatly, ag you all know, I have already expressed my concerns
about the presant awards and bonus system at the Departument.
However, I want to assura you that, vithin budgetary and political
realities, I am comnitted te makxng every effort to reward those
senior executives who make particularly outstanding contrlbutlons
to rainventing USDA.

ixe Espy
Secretary

cc: Agency Peraonnel officers
Agency Civil Rights Directors
Sanior Executives
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DEPARTMENT OF AGRICULTURE
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20250

Octcber 51993

SUBJECT: Senior Executive Seryvice Pefformance

TO: Under/Assistant Secretaries
Agency Heads

In my June ‘_9 1993, memorandum, I enlisted your support in instituting
fundamental changes in the Department of Agnculture that will allow us to focus more
effectively on the needs of cur customers now and in the future. I also clarified my
intent to evaluate the contnbutlons of our leadershlp team in effecting these changes
during the 1993 appraisal cycle, espeaally in the area of civil rights. In accordance with
my June memorandum, the Office|of Civil Rights Enforcement (OCRE) and the Office
of Personnel (OP) have developed| guidelines that will be used to obtain additional
information and input on Senior Executive Service perforrnance appraisals in the equal
opportunity/civil rights critical elergn:nt

The guidelines are attached As you can see, the functional areas stated closely
parallel those identified in the genenc performance element that is currently in place for
senior executives. [t is my intent tbat these guidelines be used to ensure factual
appraisals of civil rights accomplishments that focus on bottom line results.

Jointly, OCRE and OP willlprovide oversight of the evaluation process. In
addition, they will be developing procedures for monitoring accomplishments of
supervisory employees for the 1994 performance appraisal cycle.

Agency Heads will consult with their Civil Rights Directors to. obtain their input

prior to discussing ratmgs with senior executwes - , e

MIKE ESPY
Secretary

Attachment

AN EOQAL OPPORTUNITY EMPLOYER




GENERAL

UNITED STATES DEPAR TMENT OF AGRICULTURE
CIVIL RIGHTS APPRAISAL GUIDELINES

SENIOR EXECUTIVES - FY 1993

For the 1993 appraisal cycle, the following procedures will apply in regard to the equal
opportunity/civil rights (EO/CR) performance element:

*

Department of Agriculture (USDA) Civil Rights Directors will provide
input on the civil rights performance of senior executives, with the
exception of their 1mmedlate supervisors. Included are senior executives at
headquarters and in the field below the level of Agency Head.

OCRE will provide input on the performance of senior executives below
the Age;xcy Head level who supervise Civil R@ghts Directors.

Specifically, Agency Personnel Directors/Senior Executive Service (SES) -
Executive Secretaries|will make a copy of the write-ups of civil rights
accompllshments submitted by senior executives, annotate them across the
top margin to show the name and appraisal rating of each senior executive
and forward the annotated copies to Civil Rights Directors.

Civil Rights Directors will review the write-ups, initial and date them in the
bottorn left margin and return them to their Personnel Directors/Executive
Secretaries, retaining lan initialed/dated copy for further processing. -

Based on their réview}, the Civil Rights Directors will submit a report to
the Director, OCRE, which summarizes by RSNOD, information on the
number of SES emp]oyees rated "Exceeds,” "Meets" and "Does Not Meet"

Fully Successful, attachmg the copy of the written accomphshments

When they deem it necessary, the Civil Rights Directors will also submit
any critical information needed to fully document any rating at the
"Exceeds” and "Does Not Meet" Fully Successful levels, assuring that
sufficient information)is available to support the rating.




FUN CTIONAL AREAS

OCRE will review the reports provided by the Civil Rights Directors and if
warranted, submit any pertinent information related to the civil rights
performance of career senior executives to the chairpersons of appropriate

. performance review boards allowing them the opportunity to make a

complete review of accomplishments.

|

Any member of the SES whose performance on the EO/CR element is

~ critiqued or otherwise addressed in materials or recommendations

forwarded by OCREl shall have the opportunity to review and respond to
any such materials, and to respond to any proposed change in his or her .
rating, prior to completion of action thereon by the performance review

board.

OCRE will also prepare reports on civil rights organizational performance
for all agencies and staff offices by Under and Assistant Secretary areas

. and submit them to the Secretary’s Performance Review Board.

Below are the functional areas covcred in the generic civil rights performance element
for SES employees. Since all of them may not apply to each SES position, this guidance
‘must be tailored to reflect the responmblhnes and authority of the individual bemg rated.
Questions have been developed in each functional area to provide raters and reviewers .
with a framework for appraising acéemphshments Hopefully, this will help in focusing
on measurable bottom line results i 1n the context of USDA and Agency goals and
objectives as defined in the Secretary s civil rights policy statement, policy memoranda,
cml rlghts plans, and agency pl anmgng documents.

1. Outreach andi PUblic Notification:

What efforts were made to inform applicants, recipients and beneficiaries-
of the USDA nondiscrimination policy and civil rights comphanee
requirements? - L : -

-

What innovations have been made in the past year to identify and reach

[ : Lo .
‘out to under-served groups? How have these innovations impacted service

delivery to minorities, women, persons with disabilities and others?

What means were used to inform applicants, recipients and beneficiaries,
including persons with disabilities and the non-English speaking, of the

availability of programs, services and benefits? How do they differ from
previous years? Did the participation of under-served groups increased?
To what extent has the potential customer base been expanded/increase?




What efforts have been made to ensure that work sites (office space,
temporary housing, workshops, meetings), equipment and related facilities
are accessible to internal and external customers with disabilities?

What progress has been made in diversifying internal and external boards,

committees, councils,| etc.; in soliciting input from internal and external
custorners, including employee groups and grassroots organizations; in
responding promptly and openly to requests for information from

custorners?

"~ Contracts and 8§(a) Set Asides:

Work Force Diversity:

Were internal goals established for minority and female-owned business

enterprises? 8(a) set asides? Were goals substantially met?

What efforts were made to identify minority and women-owned businesses
who could participate in the future?

Were 1993 recrultment needs defined in terms of projected vacancies?
What targeted recrultmem efforts were initiated that focused on
underrepresented groups? Were recruitment efforts targeted to the levels.
of authority and occupations where underrepresentation exists? How many
(%) of the recruits were hired? At what grade levels? Were there net
increases in % repres‘emanon? Were new strategies or tactics used to
diversify the apphcam pool; if so, what and how?

What developmental :Itreumng experiences ( inter-and-intra-agency .
cross-training, developmental assignments, including details, OPM, USDA
and Agency development programs, Career Enhancement, etc.), were used
over the past year to|develop knowledge and skill levels of employees?
How were employees informed of the avallablhty of assignments, details,

" positions? Who rece‘wed developmental training (by RSNOD and |

employment category)'?

Training:

How were civil rlghts training needs and opportunities identified? Was
civil rights training made available to employees? If so, what subject
matter was covered, ‘the number of hours, training method? Was training
provided to a diversity of employees in terms of RSNOD, disciplines and

geographic locations?




5.

6.

Civil _Rights.[Management Ir

How were civil rights

1tegration:

policies, goals and objectives communicated to

supervisors, managers and other employees? Did feedback from
subordinates demonstrate that they understood what was expected of

them? How’?

How were employees

under their jurisdictions held accountable for meeting

expectations? How were their efforts integrated into ongoing activities,
monitored and evaluated?

accomplishments?

- 'Were employees recognized for their efforts commensurate with actual

Was the advice and assistance of civil rights directors regularly sought on
matters involving integration of cml rights into employment, programs and

related activities?

Civil Rights Program Planning, Implementation and Evaluation:

Were civil rights (affirmative employment, civil rights implementation

|

plans, reports, etc.), subrmtted for approval in a tlmely manner? Was

Were action items im

feedback, if any, incorporated’?

plemented and monitored for effectiveness in

eliminating barriers to employment or program delivery? How often‘?

How were evaluatlon

Were cornphance revi

results used?

ews conducted internally? Were corrective

acnons/recommendanons implemented? Were corrective

actions/recommendat

ions evaluated for broader applicability?

What data processes and systems were used to track and evaluate
recruitment, hiring? |Assess civil rights impacts of new program,

initiatives and/or cha
of compliance revxew

nges, reorganizations, etc.? Monitor 1mp1ementanon
recommendations?



7.

Discrimination Complaints:

Were employment or program discrimination complaints filed during the
year? Were complaint resolutions/settlements actively pursued through
reasonable offers? Of the total number of complaints filed, how many
were informally resolved? How many were settled during the formal
stage? Were issues common to more than one complaint/complainant
scrutinized and addressed?

What actions were taken to inform, obtain input and feedback from
employees and program participants to clarify issues and avoid complaints?
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-prior to dlscussmg ratings with senior executives.

" SUBJECT:. Senior Executive Service Performance

TO: -Under/Assistant Secretaries
Agency Heads

In my June 29, 1993 memoxandum I enlisted your support in instituting

~ fundamental changes in the Departmem of Agnculture that will allow us to focus more

effectively on the needs of our custpmers now and in the future. I also clarified my
intent to evaluate the contributions! of our leadership team in effecting these changes
during the 1993 appraisal cycle, especially in the area of civil rights. In accordance with -

‘my June memorandum, the Office of Civil Rights Enforcement (OCRE) and the Office

of Personnel (OP) have developed gmdelmes that will be used to obtain additional
information and input on Senior Executive Service performance appraisals in the equal

~ opportunity/civil rights critical element.

The guidelines are attached.| As you can see, the functional areas stated closely -
parallel those identified in the generic performance element that is currently in place for
senior executives. It is my intent that these guidelines be used to ensure factual
appraisals of civil rights accomphshments that focus on bottom lme results.

Jointly, OCRE and OP will ;!)rowde oversight of the evaluanon process. In
addition, they will be developing proccdures for monitoring accomplishments of
supervisory employees for the 1994 performance appraisal cycle.

Agency Heads will consult with their Civil Rights Directors to obtain their mput

o

MIKE ESPY
Secretary

Attachment

cc: Lynn Finnerty, OES




GENERAL

UNITED STATES DEPARTMENT OF AGRICULTURE

CIVIL RIGHTS APPRAISAL GUIDELINES

SENIOR EXECUTIVES - FY 1993

For the 1993 appraisal cycle, the followmg procedures will apply in regard to the equal
opportunity/civil nphts (EO/CR) performance element:

*

»

Department of Agriculture (USDA) Civil Rights Directors will provide
input.on the civil rights performance of senior executives, with the

++-exception of-their'immediate supervisors. Included are senior executives at -

headquarters and in the field below the level of Agency Head.

OCRE will provide iﬁnput on the performance of senior executives below
the Agency Head level who supervise Civil Rights Directors.

Specifically, Agency Personnel Directors/Senior Executive Service (SES)
Executive Secretaries will make a copy of the write-ups of civil rights
accomphshments subrmtted by senior executives, annotate them across the
top margin to show the name and appraisal rating of each senior executive
and forward the annotated copies to Civil Rxghts Directors.

-Civil Rights Directors will review the write-ups, initial and date them in the

bottom left margm alnd return them to their Personnel Dxrectors/Execunve
Secretaries, retammg an initialed /dated copy for further processing.

Based on their review, the Civil nghts Directors will submit a report to
the Director, OCRE, which summarizes by RSNOD, information on the
number of SES employees rated "Exceeds,” "Meets" and "Does Not Meet"

Fully Successful, atta;chmg the copy of the written accomplishments.

When they deem it necessary, the Civil Rights Directors will also submit
any critical information needed to fully document any rating at the
"Exceeds” and "Does|Not Meet" Fully Successful levels, assuring that
sufficient information is available to support the rating.




- FUNCTIONAL AREAS

OCRE will review the reports provided by the Civil Rights Directors and if
warranted, submit any pertinent information related to the civil rights
performance of career senior executives to the chairpersons of appropriate
performance review boards, allowing them the opportunity to make a '
complete review of aiccomplishments. :

Any member of the SES whose performance on the EO/CR element is
critiqued or otherwise addressed in materials or recommendations
forwarded by OCRE| shall have the opportunity to review and respond to
any such materials, and to respond to any proposed change in his or her
rating, prior to completion of action thereon by the performance review
board. "

OCRE will also prepare reports on civil rights orgamzatxonal performance
for all agencies and staff offices by Under and Assistant Secretary areas
and submit them to the Secretary’s Performance Review Board.

Below are the functional areas covered in the generic civil rights performance element
for SES employees. Since all of them may not apply to each SES position, this guidance

= - must be tailored to reflect the responsxbllmes and authority of the individual being rated.

Questions have been developed in each functional area to provide raters-and reviewers -
with a framework for appraising accomplishments. Hopefully, this will help in focusing
on measurable bottom line results in the context of USDA and Agency goals and

-..objectives as defined in the Secretary s civil rights pohcy statement, policy memoranda

civil rights plans, and agency planmng documents.

1. Qutreach and Public Notification:

What efforts were ma[de to inform applicants, recipients and beneficiaries
of the USDA nondiscrimination policy and civil rights compliance
requirements? - - K -

-

What innovations hav[e been made in the past year to identify and reach
out to under-served groups? How have these innovations impacted service

delivery to rmnormest women, persons with disabilities and others?

What means were used to inform applicants, recipients and beneficiaries,
including persons wnﬁ disabilities and the non-English speaking, of the
availability of programs, services and benefits? How do they differ from
previous years? Did the participation of under-served groups increased?
To what extent has the potential customer base been expanded/increase?




What efforts have been made to ensure that work sites (office space,
temporary housing, workshops, meetings), equipment and related facilities
are accessible to internal and external customers with disabilities?

What progress has been made in diversifying internal and external boards,
committees, councils, etc.; in soliciting input from internal and external
custorners, including employee groups and grassroots organizations; in
responding promptly land openly to requests for information from
custorners?

Contracts and 8§{(a) Set Asides:

Work Force Diversity:

'Were internal goals established for minority and female-owned business

enterprises? 8(a) set asides? Were goals substantially met?

What efforts were made to identify minority and women-owned businesses
who could participate|in the future?

Were 1993 recruitment needs defined in terms of prOJected vacancies?
What targeted recruitment efforts were initiated that focused on
underrepresented groups? Were recruitment efforts targeted to the levels -
of authority and occupations where underrepresentation exists? How many
(%) of the recruits were hired? At what grade levels? Were there net
increases in % represé_mation? Were new strategies or tactics used to
diversify the applicant|pool; if so, what and how?

What developmental training experiences ( inter-and-intra-agency
cross-training, deve}opmemal assignments, including details, OPM, USDA
and Agency development programs, Career Enhancement, etc.), were used
over the past year to develop knowledge and skill levels of employees?
How were employees mformed of the availability of assignments, details,
positions? Who recewed developmental training (by RSNOD and
employment category)’{

Training:

How were civil rights training needs and opportunities identified? Was
civil rights training made avaxlable to employees’? If so, what subject
matter was covered, the number of hours, training method? Was training
provided to a diversity of employees in terms of RSNOD, disciplines and
geographic locations?




5. Civil Rights/Management Integration:

- How were civil rights policies, goals and objectives communicated to

supervisors, managers and other employees? Did feedback from
subordinates demonstrate that they understood what was expected of
them? How?

How were employees under their jurisdictions held accountable for meeting
expectations? How were their efforts integrated into ongoing activities,
monitored and evaluated?

Were employees recognized for their efforts commensurate with actual
accomplishments?

Was the advice and !a\ssistance of civil rights directors regularly sought on
matters involving integration of civil rights into employment, programs and -
related activities?

6. Civil Riglits Program Planning, Implementation and Evaluation:

| V ‘
Were civil rights (affirmative employment, civil rights implementation
plans, reports, etc.), submitted for approval in a timely manner? Was
feedback, if any, incorporated?

Were action items inllplemented and monitored for effectiveness in
eliminating barriers to employment or program delivery? How often?
How were evaluation results used?

Were compliance reviews conducted internally? Were corrective
. Lo Ce .

actioris/recommendations implemented? Were corrective

actions/recommendations evaluated for broader applicability?

What data processes and systems were used to track and evaluate
recruitment, hiring? |Assess civil rights impacts of new program_
initiatives and/or changes, reorganizations, etc.? Monitor implementation
of cornpliance review recommendations? -




7.

Discrimination Complaints:

Were employment or program discrimination complaints filed during the
year? Were complaint resolutions/settlements actively pursued through
reasonable offers? Of the total number of complaints filed, how many
were .informally resolved? How many were settled during the formal
stage? Were issues common to more than one complaint/complainant

scrutinized and addressed?

What actions were tgken to inform, obtain input and feedback from
employees and program participants to clarify issues and avoid complaints?
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SUBJECT: Establishment of USDA |GLOBE

"TO: Agency Heads

In keepmg w1th the Secretary’s April 15 1993, EEO and Civil Rights Policy Statement the
USDA Gay, Lesbian, and Bisexual Employees (GLOBE) employee group was officially
sanctioned by Assistant Secretary Townsend on March 25, 1994. USDA GLOBE will
provide a collective voice for the concerns of USDA gay, lesbian, and bisexual employees
and serve as a resource to the Department in addressing issues related to discrimination and
harassment based on sexual orientation.

the USDA GLOBE Bylaws. Agency Heads are asked to provide the attached information to

Attached is Assistant Secretary Townscnd s March 25, 1994, letter which: includes a copy of // '
!

employees within their agencies.
~ Agency Heads are to continue to commumcate a commitment to equal opportunity in their
- civil rights policy statements in line w1th Secretary Espy’s April 15, 1993, policy statement:
Agency policy statements should include information on avenues of redress available to those

individuals who believe that they have been discriminated against because of their sexual
orientation. ]
|

Your continued commitment to the civil rights program of this department is appreciated and
will ensure equal opportunity and diversity in all employment and program delivery areas.

Questions concerning USDA GLOBE are to be referred to Patricia Browne, President,

USDA GLOBE at (202) 219-0307.

David Montoya
Director -

Attachment
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It is customary for Secrotaries ongnaumtom
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civil rights. Since coming on board, lhmullmdmthm
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as for future responsibility.

We will improve the ability of civil rights and EEO
velated units %0 accomplish their dutios in & manner thatis
timely and of high quality. The present EEO compiaint process
is burdensome and it is often misundierstood. It is time
consuming and expensive for employees and for the
Depum.‘lhnudmmﬁntmavﬂnxhum
units are positiooed 80 as. to lesson - mmm their
ability to porform functions vital to the sucoess of each ageacy.
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supervisors are able to discuss concerns openly without fear of
reprisal or retalistion. 1 am especially concerned about |
sllegations of a “culture of reprisal® at USDA. Many persons
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EEO AND CIVIL RIGHTS POLICY STATELIENT

DEPARTMENT OF AGRICULTURE ‘
OFPICE OF THE SECRETARY
WABMINGTON. D.C. 20280

April 15, 1993

element of reinveating government is that we change how we
interact with cae another, and how we treat one another. My
goal is 10 creste a participatory work environment at Team
USDA that allows everyone to realize their full potential, l.nd
wourpmdncuwty.mthantbemofhnm
resources.

In line with this policy, our actions will be directed
towards positive accomplishments in the Department's efforts to |
attein a diverse workforce, ensure equal opportunity, respect
civil rights, and create a work eaviroament free of

.discriminstion and harassment based o gender or sexusl

. .

I expect all madagers to develop a positive, problem
solviag spprosch to bhandling employment and program
discrimination complaints, to work at understanding the basis
for complaints, and to extend every effort 1o resolve them,
where feasible, before they reach the formal stage. Further,
there is simply no room for management by discrimination,

- yeprisal, or feer in the sew USDA and such activities will not

be wleratad.
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delivery system, reach out to groups which have historically
exclusive, in all aspects of our program delivery. We will
communicate in such a manner that everyone making an inquiry
or participeting in USDA programs understands how programs
will benefit them. We are the "people’s” dopartment. Barriers
Mmmmnmmmofwmmnbe
ovorcome.

. Under secretaries, assistant secretaries and agoncy
beads must cnsure that all managers are committed to each of
these goals and that their performance appraisals take into
sccount specific and timely acoomplishments in theso areas. 1
also expect agency hesds to examine the placement of civil
wmwmmmmmm

Mpdwynmhanmmofm
It is a perscaal commitmont to taks the actions nocossary to
easure implementation. Each employes, at every lovel, will be
heid personally accouniable for ber or his performance in

‘< MIKE
SECRETARY

AN EQUAL OPPORTUNITY EMPLOYER




- DEPARTMENT OF AGRICULYURE
OFFICE OF ASSISTANY SECRETARY FOR ADMINISTRATION -

WASHINGTON. D C. 20250-0100

MAR 2 1994

SUBJECT: Establishment of USDA GLOBE

"TO: Pz;t Browne
- Spokesperson, USDA GLOBE

In keeping with the Secretary’s April 15, 1993, EEO and Civil Rights Policy
Statement, I am pleased to officially sanction the creation of USDA GLOBE by
approving the attached bylaws. With this approval, USDA GLOBE will exercise all of
the rights and responsibilities of other officially sanctioned employee organizations.

bl B s
Wardell C. Townsend, Jr.

Assistant Secretary
for Administration

Attachment |
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‘Us S, Department of Agriculture
'Gay, Lesbian, and Bxsemall Employee Organization
(U SDA GLOBE)

‘Bylaws

-~ Mission Statement.

“The mission of the U. S. Departmunt of Agriculture Gay, Lesbian, and Bisexual -
" Employee Organization is to create a work environment free of discrimination and
- harassment based on sexual orientation. :

:1.  Name of the Organization.

“The U. S. Department of Agnculture Gay, Lesbian, and Bisexual Employee
' Organization, hereafter referred to as "USDA GLOBE."

“IL " Purpose.

The purpose of USDA GLOBE is|to:

-A.  Promote understanding of issues affecting gay, lesbian and bisexual employees in
- USDA.

~B.. Support the USDA policy of nondiscrimination based on sexual orientation.

C.  Provide outreach to the gay, lesbian, and bisemal community in the Department.

~D.  Serve as a resource group to the Secretaxy on issues of concern toc gay, lesbxan,
and bisexual employees.

E. Work for the creation of dwerse work foroe that assures respect and civil rights
for gay, lesbian, and bisexual employees.

F. Create a forum for the concerns of the gay, lesbian, and bisexual community in
the Department. :




1L

Membership. \,

Membership and all 'privileges and responsibilities of membership shall be available‘ to
all. USDA employees and retired USDA employees.

"IV,

A

zB.

VL

Government.

Meetings.

Meetings will be held monthly and will be open to all current or retired USDA
employees and their invited guests.

" The Officers shall conducti a monthly Executive Board meeting.

Committee Chairpersons. x:nay conduct committee meetings as necessary.

Meetings will generally be| held at the USDA headquarters ifl Wa.shington.
Meetings will occasionally|be held at non-headquarters locations in the
Washington area.

Dues.

Dues will be collected by tlhe‘ Treasurer from all members at the annual election
meeting in January. Dues|shall be $12.00 per year. New members may pay dues
on a pro-rated basis.

Only dues-vaying members shall be allowed voting privileges at meetings and
elections, |

The laws of this organization shall consist of these bylaws and additional guidelines

adopted by the membership.

VII. Officers and Election Pro?ess.

A

Each year at the Novembl:r general meeting, USDA GLOBE wxll form a o
Nominating Committee fo:r the purpose of oversecing the nomination and election
process. All USDA GLOBE members are eligible to run for office and may

. nominate themselves or other members willing to serve. The Nominating

Committee will: -




VIIL

L

S,

Solicit and/or receive| nominations from USDA GLOBE members willing
to serve as officers;

Centify candidate qualifications and prepare and present elections ballots at

the December generajl meeting;
Receive additional ndminations from the floor at the December general
‘meeting;

Mail a copy of the eliection ballot and applicable candidate information to |
all USDA GLOBE members not present at the December general meeting
after a final slate is proposed at that meeting; and

- Receive absentee ballots from voting members who will not be present for

the election at the January general meeting.

Each year at the January general meeting, USDA GLOBE will elect five Officers
from among the members. These Officers will include: President, Vice-President,
Historian, Treasurer, and Liaison to Federal GLOBE. By paper ballot, the
Officers will be elected by a simple majority vote of members attending the
election meeting and by members who have submitted absentee :allots, The .
Officers will function as an Executive Board chaired by the President. Terms will
“ be for one year and no Officer may serve more than two consecutive terms in the

same elected position.

Duties.

The President, with the help of other officers, when appropriate, will:

2

Develop or update a statement of direction that will identify spe.cif.ic
annual goals and objectives in support of the USDA GLOBE mission.

Organize, direct, and 'coordinate all USDA GLOBE activities to meet
defined goals and objectives.

Annually assess progress made, evaluate the effectiveness of the goals and
objectives themselves, take necessary actions to correct any deficiency, and
report findings to the USDA GLOBE.

Develop the agénda and preside at all mcetingé of the general
membership.




Serve as the officiall representative and spokesperson for USDA GLOBE.

Serve as the of‘ficial| representative for USDA GLOBE on the USDA Civil
Rights Management Council.

Sign and cxecutefalil agreements and.obligations voted by a majority of the
members in attendance at meetings.

The Vice-President will:

L

The Historian will:

Advise and assist the President in the execution of his or her
responsibilities.

Execute the functions of the President in the absence, or upon the
resignation, of the President.

Serve as second signature for all checks and disbursements made by USDA
GU)BE. | :
|

Coordinate with USDA GLOBE in estabhshmg committees, assure that
committee Chaxrpersons are nominated and assigned, and act as an
oversight manager of all committees.

|
Function as the l:axson to USDA GLOBE groups in non—headquarters
locations. ‘ :

Keep minutes o‘f all general meetings.

Maintain all official correspondence and documents.

Develop or coordu!late the development and reports and correspondence as
may be assigned by the President or Vice-President. |

Notify members o£ all meetings and activities.
Circulate minutes, [agendas, and other pertinent documents.

Maintain a list of members and other non-financial records.




> R

YA Make available toj all members and prospective members copies of the
Bylaws and other related documents.

The Treasurer will:

1. Receive all funds |payable to USDA GLOBE and issue receipt for such
funds, including membership dues.

-2, Satisfy financial obligations as duly authorized by a majority vote of
members present [at a general meeting. '

3. Keep a clear and |accurate record of all USDA GLOBE receipts and
disbursements. ‘ ‘

4. Maintain a checking account to store funds and issue payments and ensure
that the second signature on the account is that of the Vice-President.

5. Present a report on the financial status of USDA GLOBE at all general
' meetings.
' The Liaison to Federal GLOBE will:
L Represent USDA1 GLOBE at monthly Federal GLOBE mee:ings.

c2 Write the USDA |column for the Federal GLOBE newsletter.

3. Report current F?deral GLOBE activities at USDA GLOBE meetings.

4. Federal GLOBE dues will be paid for this Officer through USDA GLOBE
furids. | -

Filling Vacant PositionsT

When an Officer resignss his or her position on the USDA GLOBE Executive
Board or separates from USDA employment, he or she shall notify the President
prior to leaving USDA GLOBE. : ‘

In the event the Prcsidelnt is the resigning Officer, the Vice-President shall assume
the President’s responsibilities for the remainder of the term. A new Vice-

President shall be nominated. and.elected by members at-the next general
meeting, ' . ,




Voting. .

To initiate or transact normal business present
constitute 10% of the general membership.

ed at the meetings, a quorum shall

All issues regarding significant changes to USDA GLOBE, as determined by the
Executive Board, shall be presented as voting issues and must be voted on by at
least two-thirds of the voting members through paper ballot.

The annual election of Officers in January wil

1 also take place by paper ballot.

Members may arrange to vote through absentee ballot if they are unable to attend

the election meeting. -

Committees.

Any USDA GLOBE member may recommend that a committee be formed to

develop a specific issue of interest.

Any USDA GLOBE member may nominate another member ‘. be the |

Chairperson of a committee.

The USDA GLOBE Executive Board will cor
committees and appoint committee Chairpers:

\firm the establishment of
ons.

Committee Chairpersons will report the status of committee efforts at general

USDA GLOBE meetings. .

Chapters.

USDA GLOBE members may form local Chapters of USDA GLOBE in field

locations.

All USDA GLOBE members working in the geographical area of a USDA
GLOBE Chapter shall be eligible for Chapter membership under the same terms
and conditions as members of USDA GLOBE. '

Each Chapter shall have the power to select its own name and develop its own
charter. However, Chapter charters shall be consistent with Departmental policy

and with the vision, goals, and objectives of U

JSDA GLOBE.




USDA GLOBE Charters shall elect Ofﬁcers and be organized and operated in
accordance ‘with the democratlc principles reflected in this Charter.

All Chapter charters and subsequent amendments shall be submltted to the -
USDA GLOBE Executive Board for ratification.

Amendments.

mendments or changes to the ‘Bylaws will be made by a two-thirds vote of -
)ers present at gcneral meetings.

} ALY R G T

adersigned Departmental Officer witnesses the establishment of USDA GLOBE: ;

-'#"'--—.-—-‘ f’
Mﬁ Jrtiect” 7/) 2 /2 % 9;1
Il C. Townsend, Jr., Assistant ’fecrétary for Adzmmstranoi Date




U. S.Depar’t“rrient of Justice

Office of Legal Counsel

Office of the Washington, D.C. 20530
Assistant Attorney General

April 18, 1994

- MEMORANDUM FOR JAMES S. GILLILAND
GENERAIL COUNSEL

DEPARTMENT OF AGRI(&L_//’I’URIE,//'

From: Walter Dellinger A,J%

Assistant Attorney General
Office of Legal Counsel

Re:  Authority of USDA to Award Monetary Relief for Discrimination

This memorandum responds to your request for our opinion concerning the authonty
of the Secretary of Agriculture to award damages and other forms of monetary relief,
attorneys’ fees, and costs to md1v1duals who the Department of Agriculture ("USDA") has
determined have becn dlscnmmaied against as applicants for, or participants in, USDA
conducted programs.' You have informed us that the statutes authorizing these programs do
not authorize such relief and havc[ asked our opinion concemmg whether various civil rights
statutes authorize the Secretary to|afford such relief.

The Secretary has authority to award monetary relief, attorneys’ fees, and costs if
a court could award such relief in an action by the aggrieved person. Accordingly, the
dispositive questions regarding your inquiry are whether the anti-discrimination provisions of
the individual civil rights statutes|apply to federal agencies, and if so, whether the statutes
~waive the sovereign immunity of the United States against imposition of such relief. In
considering your request, we havF reviewed Title VI of the Civil Rights Act of 1964, the
Fair Housing Act, the Rehabllxtatxon Act, and the Equal Credit Opportunity Act. With

respect to attorneys’ fees and costs we have also reviewed the Equal Access to Justice Act

We conclude that the antij—discrim‘mation provisions of Title VI do not apply to federal
agencies. Some anti-discrimination provisions in each of the other statutes that we reviewed
" do apply to federal agencies, but only one of the statutes, the Equal Credit Opportunity Act,
waives sovereign immunity with!respect to monetary relief, authorizing imposition of
compensatory damages.  The Fair Housing Act and the Rehabilitation Act do not waive:
immunity against monetary relxef Arttorneys’ fees and costs may be awarded pursuant to

the waiver of immunity contamed in the Equal Access to Justice Act.

' See Letter to Walter Dellinger, Aicting Assistant Attorney General, Office of Legal Counsel, from James
S. Gilliland, General Counsel, Department of Agriculture (Oct. 8, 1993).




[. BACKGROQUND-

A federal agency must spend its funds only on the objects for which they were
appropriated. 31 U.S.C. § ¥30l(a) Consistent with this requirement,? appropriations law
provides that agencies have authomy to provide for monetary relief in a voluntary settlement
of a discrimination claim only ifthe agency would be subject to such relief in a-court action
regarding such discrimination brought by the aggrieved person.

This principle has been applied in a number of Comptroller General opinions. For
example, the Comptroller Genera} has concluded that agencies have the authority to settle
administrative complaints of employment discrimination by awarding back pay because such
monetary relief is available in a court proceeding under Title VII of the Civil Rights Act
of 1964 ("Title VII"); however, ';[t]he award may not provide for compensatory or punitive
damages as they are not permitted under Title VIL." Equal Employment Opportunity
Commission, 62 Comp. Gen. 239 244-45 (1983).° The Comptroller General has come to
the same conclusion with respect|to the Age Discrimination in Employment Act of 1967
("ADEA"). Albert D. Parker, 64 Comp. Gen. 349, 352 (1985). The Comptroller General
has applied this appropriations law limitation directly to USDA. See Comp. Gen. Decision
No. B-237615, at 1 (June 4, 1990) ("Employee may not be reimbursed for economic losses
pursuant to a resolution agreement made under [ADEA or Title VII] since there is no
authority for reimbursement of compensatory damages under either statutory authority.").*

Therefore, the question you have raised regarding the Secretary’s authority to award
monetary relief in admlmstrauvq proceedings turns on whether the various civil rights
statutes authorize the award of such relief against federal agencies in a court proceeding.
That question requires a two-step analysis: whether federal agencies are subject to the

discrimination prohibitions of the statute; and, if so, whether the statute waives the sovereign

* See also 31 U.S.C. § 1341(a)(1) (Anti-Deficiency Act).

! Waiving sovereign immunity, Title VII expressly authorizes awards of back pay against federal agencies.
A provision in Title VII entitled Employment by Federal Government,* 42 U.S.C. § 2000e-16, prohibits
discrimination by federal agencies (subsec (a)}; authorizes a civil action in which "the head of the department,
agency, or unit . . . shall be the defendant” (subsec. (¢)); and incorporates-the remedies provisions of
42 U.S.C. § 2000:-5 for such civil actions (subsec. (d)). Awards of back pay are expressly authorized by
42 U.S.C. § 2000e-5(g). Subsequent to issuance of the Comptroller General opinions cited in the text, Title VII
was amended to provide for compcns’atory damage awards against all parties, including federal agencies, and
punitive damage awards against all nlon-govcmmcnl parties. 42 U.8.C. § 1981a(b).

. ?
* The same appropriations limitation exists for settlements of litigation by the Department of Justice as exists |

for settlements of administrative procccdmgs by agencies. This Office has previously opined that the permanent
appropriation established pursuant to 31 U.S.C. § 1304 ("the judgment fund") is available "for the payment of
non-tort settlements authorized by the Attorney General or his designee, whose payment is 'not otherwise
provided for," if and only if the cause of action that gave rise to the settlement could have resulted in 2 final
money judgment.” 13 Op. O.L.C.|118, 125 (1989) (preliminary print) (emphasis-added) (quoting-31 U.S.C.

§ 1304).

| I

e



immunity of the United States agamst monetary relief,” See U.S. Dept. of Energy v. Ohio,
112 S. Ct. 1627, 1632 (1992) (Energy Department conceded it was subject to procedural
requirements of Clean Water Act and Resource Conservation and Recovery Act and liable
for coercive fines under those statutes; therefore, only question presented was whether the
statutes waived sovereign 1mmun1ty from liability- for punitive fines).’

The first step of the analysrs requires application of conventronal standards of
statutory interpretation. The second step, however, requires application of a special,
“unequivocal expression" interpretive standard that the Supreme Court has established to
govern determinations as to whether a statute waives sovereign immunity -- either the
inherent constitutional immunity of the federal govemment or the Eleventh Amendmeat
immunity of the States:

Waivers of the Government’s sovereign immunity, to be effective, must be

unequivocatly expressed. . | . [T]he Government’s consent to be sued must be
construed strictly in favor of the sovereign, and not enlarge[d] beyond what
the language requires . . . | As in the Eléventh Amendment context, the

unequivocal expression- of ehmmatlon of sovereign immunity that we insist
upon is an expression in statutory text. If clarity does not exist there, lt
cannot be supplied by a committee report.

United States v. Nordic Village, Inc ‘112 S. Ct. 1011, 1014-16 (1992) (internal quotation
marks and citations omitted). Thl{ls “[t]here is no doubt that waivers of federal sovereign
immunity must be 'unequivocally expressed’ in the statutory test.” United States v. Idaho,

Ex Rel. Dir., Dept. of Water Resl, 113 S. Ct. 1893, 1896 (1993).

- The methodology required|by this "unequivocal expression” standard may be
1llustrated by the decision in Nordrc Village. Seven Justices joined in an opinion for the
Court that found that although a provrsron of the Bankruptcy Code could be read to effect a
waiver of sovereign 1mmumty for ‘monetary claims against the United States by a bankruptcy
trustee, the provision was "susceptible of at least two interpretations that do not authorize
monetary relief." 112 S. Ct. at 1015 (emphasis in original). The Court made no effort to
apply traditional rules of statutory construction to determine Wthh was the better reading of
the provision and simply concluded:

The foregoing [two alternative interpretations] are assuredly not the only
-readings of [the provision], but they are plausible ones -- which is enough to

S The Court expressly identified in Department of Energy the fundamental difference between the
substantive coverage of a statute and liability for violations of the statute, stating that the Clean Water Act
contains "separate statutory rccognition‘i of three manifestations of governmental power to which the United
States is subjected: substantive and procedural requirements; administrative authority; and 'process and
sanctions;® whether enforced’ in court:s or otherwise. Substantive requirements are thus distinguished from --
judicial process . . . ." 112 8. Ci. at 1637.
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establish that a reading imposing monetary liability on the Government is not
"unambiguous” and therefore should not be adopted.

Id. at 1016.® The Court held that| sovereign immunity against imposition of monetary relief
had not been waived.

In consultation with the Civil and Civil Rights Divisions of the Department of Justice,
and having received and considered submissions from various interested governmental and
nongovernmental parties,” we ha»fe identified four civil rights statutes that may apply to
USDA programs: Title VI of the; Civil Rights Act of 1964, the Fair Housing Act, the
Rehabilitation Act, and the Equal Credit Opportunity Act. We will discuss Title VI first.
That analysis presents the least difficulty, because it is well established that the anti- -
discrimination provisions of Tltle VI do not apply to federal agencies and thus there is no
need to discuss whether sovereagn immunity has been waived. The remaining three statutes
require more discussion.. The first step of the analysis is satisfied in each case because
federal agencies are covered by the anti-discrimination provisions of each statute, at least to
some extent. Applying the uncquxvocal expressmn" standard required under the second
step, however, we have concluded that sovereign immunity has been waived with respect to
monetary relief by only one of the statutes: the Equal Credit Opportumty Act. The final
section of the mf,morandum discusses attorneys’ fees and costs.

O. TITLE VI

Title VI of the Civil Rights Act of 1964 ("Title VI"), 42 U.S.C. § 2000d, provides

-that "[n]o person in the United §tates shall, on the ground of race, color, or national origin,
be excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving federal financial assistance.” By its terms, this anti-
discrimination provision does nci‘n apply to programs conducted directly by a federal agency,
but rather applies only to "any program or activity receiving federal financial assistance."
The conclusion that this provision does not include federal agencies is reinforced by the
definitions of "program or activity" and "program” contained in 42 U.S.C. § 2000d-4a.

That provision specifically 1dent1ﬂes the kinds of entities that are covered, including State
and local governments, but contams no reference to the federal government.. The courts have.
held that Title VI "was meant to cover only those situations where federal funding is given to

a non-federal entity which, in t’um, provides financial assistance to the ultimate beneficiary.”

¢ Applying its rule that waivers olf sovereign immunity must be unequivocally expressed in the statutory. text,
the Court declined to consider the legislative history in an attempt to resolve the ambiguity. Id.

? See Letters from Roberta Achtenberg, Assistant Secretary for Fair Housing and Equal Opportunity, and
Nelson Diaz, General Counsel, U.S.| Department of Housing And Urban Development (Nov. 15, 1993); Elaine
R. Jones, Director-Counsel, NAACP Legal Defense and Educational Fund, Inc. (Oct. 28, 1993); Bill Lann Lee,
Western Regional Counsel, NAACP’ Legal Defense and Educational Fund, Inc. (Nov. 12, 1993; Nov. 24,
1993); Les Mendelsohn: Esq:. Speiser, Krause, Madole' & Mendelsohn (Nov. 4; 1993); David H. Harris, Jr.,
Executive Director. Land Loss Prcvzcmion Project (Nov. 5, 1993, Nov. 8, 1993).
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Soberal-Perez v. Heckler, 717 F. 2<|j 36, 38 (2nd Cir: 1983), cernt. denied, 466 U.S. 929
(1984); Fagan v. U.S. Small Busmess Administration, 783 F. Supp. 1455 1465 n.10
(D.D.C. 1992) (Title VI snappl:cab e to SBA direct loan program)

In light of our conclusion that the discrimination prohibition of Title VI does not
apply to federal agencies, there is no need to consider whether Title VI waives sovereign
immunity. '

II. | THE FAIR HOUSING ACT

Al

The Fair Housing Act, 42 U.S.C. §§ 360! et seq.,® prohibits covered persons and
entities from engaging in any "discriminatory housing practice,” which is defined as "an act
that is unlawful under section 3604, 3605, 3606, or 3617 of this title.” 42 U.S.C. § 3602(f).
Section 3604 prohibits discriminat}on in the sale or rental of housing. Section 3603 of the
Act provides that “the prohibitions against discrimination in the sale or rental of housing set
forth in section 3604 . . . shall apply" fo "dwellings owned or operated by the Federal
Government." Thus, a federal agency is subject to the discrimination prohibitions of section
3604 whenever the agency itself is engaged in selling or renting real estate.

In contrast to the language|explicitly subjecting federal agencies to the discrimination
prohibitions of section 3604, it is ]unclear whether federal agencies are subject to section .
3605, which prohibits "any person or other entity whose business includes engaging in
residential real estate-related transactions to discriminate against any person in making
available such a transaction, or in/the terms or conditions of such a transaction." The
definition section of the Act doesnot include governments or government agencies in the
definition of "person,” see § 3602!(d), and unless otherwise specified, the term "person" in
statute does not include the federal government or a federal agency. United States v. Umted
Mine Workers of America, 330 U S. 258, 275 (1947) ("In common usage," the term person

"does not include the sovereign, a,nd statutes employing it will ordinarily not be construed to
do s0."). The term "entity” is not defined at all in the Act. It is not necessary to resolve
this question for purposes of this lopinion, however, because we conclude in the next section
that the Act does not waive the sovereign immunity of the United States against monemry
liability.°

¥ The Fair Housing Act was originally enacted as Title VIll of the Civil Rights Act of 1968, Pub.L. No.
90-284, 82 Stat. 73 (1968).

% For the same reason it is also unnecessary to resolve whether the discrimination prohibitions in sections
3606 and 3617 apply to federal agcnclc’s We note, however, that these sections do not appear to be directed at
government activities. Section 3606 mf.kcs it unlawful to discriminate with respect to “access to or membership
or participation in any multiple-listing service, real estate brokers’ organization or other service, organization,
or facility relating to the business of se’lling.or renting dwellings.” Section 3617 makes it unlawful to "coerce,
intimidate, threaten, or interfere with any person™ with respect to the exercise of rights protected by sections
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B.

Whether feceral agencies are subject to monetary liability for violations of section
3604 of the Fair Housing Act tumns on application of the “unequivocal expression” standard
for waivers of sovereign xmmumty discussed in section I of this memorandum. We conclude
that the Act does not waive sovereign immunity, bezause its text falls well short of satisfying
~the "unequivocal expression” standard.

Section 3613 authorizes aggdeved persons to enforce the Fair Housing Act’s anti-
discrimination prohibitions in couth. Although section 3613 is silent as to whom this action
may brought against, it does specify what relief may be awarded. Subsection (c)(1)
authorizes a court to award an aggrieved person "actual and punitive damages," as well as
injunctive relief. In addition, under subsection (c)(2), the court "may allow the prevailing
party, other than the United States;, a reasonable attorney’s fee and costs. The United States
shall be liable for such fees and costs to the same extent as a private person. "

" We do not believe that section 3613 waives sovereign immunity, except with respect
to attorneys’ fees and costs. Mth?ugh the Fair Housing Act expressly establishes a general
cause of action for redress of discriminatory practices, it is silent as to the parties against
whom such a cause of action may|be brought and it does not contain language expressly
subjecting the United States to such a suit.

It is possible to infer from [the fact that section 3603 expressly subjects the United
States to the discrimination provnsmns of section 3604 that Congress intended that the cause
of action established by section 3613 would also apply to the United States. However,
section 3613 does not say so and the Supreme Court has held that subjecting a governmental
entity to the substantive or procedural requirements of a statute does not necessarily mean
that sovereign immunity has been|waived or abrogated with respect to claims for damages.
See, e.g., U.S. Dept. of Energy v. Ohio, 112 S. Ct. 1627 (1992) (federal agencies subject to
procedural requirements of Clean /Water Act and Resource Conservation and Recovery Act
but immune from actions for punitive fines); Atascadero State Hospital v. Scanlon, 473 U.S.
234, 244-46 (1985) (States subject to section 504 of Rehabilitation Act but immune from

actions for monetary relief); Employee v. Missouri Public Health Dept., 411 U.S. 279

(1973) (States subject to Fair Lab]or Standards Act but immune from actions for monetary
relief).'® The Court has stated theln additional language in the suit authorization provision
is necessary to “indicat[e] in some way by clear language that the constitutional nnmumty

[is being] swept away." Id. at 285.

3603-3606 of the Act.

' The Supreme Court has stated that the standard for establishing a waiver of the federal government’s
sovereign immunity is substantially the :samc as the standard for finding congressional abrogation of state
Eleventh Amendment immunity. See Nordic Village, 112 S. Ct. at 1016. Eleventh Amendment cases like-
Atascadero and Missouri Public Health iDept. are therefore helpful in our analysis.
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, The only additional relevant| language in section 3613 is subsection (c)(2), which
authorizes the award of attomeys’ fees:

In a civil action [brought by an aggrieved person under section 3613], the
court, in its discretion, may| allow the prevailing party, other than the United
States, a reasonable attomey s fee and costs. The United States shall be liable
for such fees and costs to the same extent as a pnvate person.

The presence, in a pmwsnon authorizing the bringing of suits by private parties, of language
indicating that the United States may be liable for attorneys’ fees and costs certainly indicates
a recognition that the United States may be subject to suits under the provision. The
question remains whether that is a sufficient expression of a waiver of sovereign immunity
against damages or any other monetary relief except attorneys’ fees and costs. A

We recognize that it is a plausible reading of the statute to answer that question in the
affirmative. We note, however, that the Supreme Court has declined to give such a reading
to an attorneys’ fees provision in a State sovereign immunity context. See Dellmuth v.

Muth, 491 U.S. 223, 231 (1989) (statmg in decision holding State sovereign immunity not
abrogated by Education of the Handlcapped Act: "The 1986 Amendment to the EHA deals
only with attorney’s fees, and does not alter or speak tc what parties are subject to suit.").

In any event, we conclude that the statute does not meet the "unequivocal expression”
standard because there is another plausible interpretation of the attorneys’ fees language that
would not entail waiver of immunity for damages and other monetary relief. Just because
the United States is subject to the|cause of action does not necessarily mean it is subject to
the full range of remedies that are set forth in the statute. These remedies include not only
compensatory and punitive damages but also a "permanent or temporary injunction,
temporary restraining order, or other order (including an order enjoining the defendant from
engaging in such [discriminatory housmg] practice or ordering such affirmative action as may
be appropriate).” 42 U.S.C. § 3613(c)(1).

The alternative plausible interpretation of the statute is that the attorneys’ fees
provision contemplates an action that is limited to secking relief other than money damages.
This reading is based on the fact Jthat the sovereign immunity of the United States against
‘non-monetary relief already has been waived by the Administrative Procedure Act
(the "APA"), 5 U.S.C. §§ 701 t seq., which provides that

[a]n action in a court of the United States seeking relief other than money
damages and stating a clalm that an agency or an officer or employee thereof
acted or failed to act in an official capacity or under color of legal authonty
shall not be dismissed nor relief therein denied on the ground that it is agamst
the United States.




S U.S.C. § 702."" “[Tlhe caselaw| of [the Court of Appeals for the District of Columbia
Circuit] confirms that "the [APA] xawer applies to any suit, whether under the APA . . . or
_ any other statute.”"'? Other Ctrcmts are in accord,"” and the Supreme Court has unphcuiy
held that the APA waiver is not hmlted to actions brought under the APA, see Bowen v.
Massachusetts, 487 U.S. 879, 891:901 (1988) (APA waiver'applied in action brought under
28 U.S.C. § 1331).

Under the Supreme Court's "unequivocal expression" standard, the availability of
this alternative interpretation of the Fair Housing Act attorneys' fees provision -- that it
contemplates an action for non- mo}‘netary relief based on the APA waiver of sovereign
immunity -- precludes finding a waiver of sovereign immunity. See Nordic Village,

112 S. Ct. at 1016 (when a prevxsxon is subject to more than one plausible interpretation,
the "reading imposing monetary liability on the Government is not 'unambiguous’ and
therefore should not be adopted").'*

' The legislative history of this APA provision indicates that its purpose was "to eliminate the defense of
sovereign immunity with respect to any action in a court of the United States secking relief other than money
damages and based or: the assertion of unlawful official action by a Federal officer.” S. Rep. No. 996, 94th
Cong.. 2d Sess. at 2 (1976), reprinted in 1976 U.S.C.C.A.N. 6121, See also id. at 9, 1976 U.S.C.C.A.N. at
6129 ("[T]he time [has] now come to eliminate the sovereign immunity defense in all equitable actions for
specific relief against a Federal agency or officer acting in an official capacity.”). See¢ generally, Kenneth C.
Davis, Administrative [aw Treatise § 23'. 19, at 192 (2nd ed. 1983) ("The meaning of the 1976 legislation is
entirely clear on its face, and that meaning is fully corroborated by the legislative history. That meaning is very

simple: Sovereign immunity in suits forlrehef other than money damages is no longer a defense. ')

" State of Alabama v. Bowsher, 734 F. Supp. 525, 533 (D.D.C. 1990), quoting P. Bator, P. Mishkin, D.
‘Meltzer & D. Shapiro, Hart and Wechsler's The Federal Courts and the Federal System 1154 (3rd ed. 1988),
and citing National Ass'n of Counties v 'Bakcr 842 F.2d 369, 373 (D.C. Cir. 1988), cert. denied, 488 U.S.
1005 (1989); Schnapper v. Foley, 667 F.2d 102, 108 (D.C. Cir. 1981), cert. denied, 455 U.S. 948 (1982);
Sea-land Service, Inc. v. Alaska R.R., 659 F.2d 243, 244 (D.C. Cir. 1981), cert. denied, 455 U.S. 919 (1982).

" See, ¢.g.. Specter v. Garrett, 995/F.2d 404, 410 (3rd Cir. 1993) ("the waiver of sovereign immunity
contained in {the APA] is not limited to jsuits brought under the APA"); Red Lake Band of Chippewa Indians v.
Bariow, 846 F.2d 474, 476 (8th Cir. 1988) (*[T]he waiver of sovereign immunity contained in [the APA] is not Q
dependent on application of the procedures and review standards of the APA. It is dependent on the suit against
the government being one for non-monetary relief.").

' Another alternative interpretation imay also be possible. Because the United States may intervene in
private actions brought under section 36{‘13 in order to seek broader relief, see 42 U.S.C. § 3613(e), it is
possible that the United States could inc]’ur liability for attorneys’ fees and costs without being a defendaat.

We find this interpretation to be less plausible than the non-monetary relief interpretation because the latter
gives effect to provisions in the same subsection, which is devoted to "[r]elief which may be granted,*

42 U.S.C. § 3613(c), while the former jrequires reading together separate subsections and inferring that
Congress may have contemplated in subsection (c) that interventions by the Attorney General under subsection
(e}, in cases where she- ".certiﬁesthat«th[c‘casc is-of general public importance™ and seeks -broader relief, might- - -
result in awards of attorneys’ fees and costs against the United Siates.
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We therefore conclude that the text of the Fair Housing Act as amended does not
" waive the sovereign immunity of the United States against imposition of monetary relief.
The APA waives sovereign immunity as to any non-monetary relief available under the Act.

kVC‘

The foregoing conclusion is reinforced by consideration of the text and legislative

_ history of the Fair Housing Act when it was oniginally enacted as Title VIII of the Civil
Rights Act of 1968 (“Title VIII"), 's_up_rg and of the 1988 amendments to the Fair Housing
Act (the "1988 Amendments"), Pub.L. No. 100-430, 102 Stat. 1619. This is a useful
methodology for considering whether the Act waives sovereign immunity because it allows a
focused analysis of whether Congress specifically intended to waive sovereign immunity."

As discussed above, the language in the Fair Housing Act that provides the most
specific basis for an argument that sovereign immunity for monetary liability has been
waived is the language in the attorneys’ fees provision authorizing a court to award

the prévailing party, other than the United States, a reasonable attorney's fee
and costs. The United Stat;es shall be liable for such fees and costs to the
same extent as a private person.

42 U.S.C. § 3613{(c)(2). This specific reference to the United States was not contained in
the original Fair Housing Act’s (T\it!e VIII's) attorneys’ fees provision, which authorized the
courts to "award to the plaintiff . | . reasonable attorney fees in the case of a prevailing
plaintiff: Provided, that the said plamuff in the opinion of the court is not financially able to
assume said attorney's fees." Pub. L. No. 90- 284, § 812(c), 82 Stat. 88 (1968). As with
the current version of the Act, the original provision on enforcement by private persons
- authorized an award of damages tlo an aggrieved person but was silent as to who could be
potential defendants in the civil acl;tions. Id., § 812, 82 Stat. at 88.

Thus, the original Fair Housing Act contained no express or implied reference to any
cause of action against the United States in its provisions establishing a private cause of

action and authorizing awards of éttomeys’ fees. The 1988 Amendments to the Act removed

'* Justice Scalia criticized this metho}dology in Pennsylvania v. Union Gas Co., 491 U.S. 1, 29-30 (1989)
“(Scalia, J., concurring in part and dissenting in part) ("That methodology is appropriate . . . if one assumes that
the task of a court of law is to plumb the intent of the particular Congress that enacted a particular provision.
That methodology is not mine . . . . It fis our task . . . not to enter the minds of the Members of Congress

. but rather to give fair and reasonable meaning to the text of the United States Code, adopted by various
: Congresscs at various times."). Nohvlthstandmg this criticism, we believe the methodology is appropriate here.
Whatever the merit of Justice Scalia’s emphas:s of code meaning over congressional intent in other contexts, we
do not think that approach is required or desirable where the question presented is whether sovereign immunity
has been waived and more than one statutory enactment is involved. We note that no other Justice expressed
agreement with Justice Scalia’s statement in Union Gas. Moreover, the Court’s majority.in Dellmuth used this

approach. See 491 U.S. at 227-32.
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ttormeys' fee awards and added language making it clear
to an award of attomneys’ fees and costs. The 1988
d any language suggesting that the United States was

the "ability to pay" limitation on a
that the United States was subject
Amendments, however, did not ad
subject to damages claims.

The legislative history of the 1988 Amendm:nts reinforces the conclusion that the
Housing Act does not waive the soverelgn immunity of the United States for monetary
relief.'® The principal legislative hlstory for those amendments is contained in the report
of the Committee on the Judmdry of the House of Representatives. H.R. Rep. No. 711,
100th Cong., 2d Sess. (1988), reprinted in 1988 U.S.C.C.A.N. 2173. In a paragraph giv'mg

an overview of the purpose of the
the revision "brings attorney's fee
civil rights laws."

1988 U.S.C.C|

amendments made by the committee, the report stated that
language in title VIII closer to the model used in other
A.N. at 2174, The committee went on to state later in the

report that “[t]he bill strengthens the private enforcement section by expanding the statute of

limitations, removing the limitatio

n on punitive damages, and brings [sic] attorney’s fee

language in title VI closer to the model used in other civil rights laws.” Id. at 2178.V7

The committee report indicates that the thrust of the amendments was to remove
limitations on effective private enforcement by changing the statute of limitations, removing
the limit on punitive damages, and removing the "ability to pay” limitation on the award of
attomeys‘ fees. It also indicates an intent to conform the language of the attorneys’ fees
provision to that in other civil nghts laws.'® There is no discussion whatsoever of actions

' Although legislative history cannot be relied upon to provide the “unequivocal expression” the Supreme
Court requires, Nordic Village, 112 S.Ct. at 1016, we believe it is permissible to cite legislative history to
reinforce a text-based conclusion-that a statute -does not waive sovereign immunity. ~Confidence in a conclusxon
based on the text can be strengthened where the legislative history reveals no evidence of intent to waive

sovereign immunity.

' In the discussion of section 813(c) in the section-by-section portion of the report, the committee focused
on removing the punitive damages limitation. The following is the entirety of the discussion of section 813(c):

types of relief a court may grant. This section is intended to
continue the types of relief thatare provided under current law, but removes the $1000
limitation or: the award of pum tive damages. The Committee believes that the limit on
punitive damages served as a- major impediment to imposing an effective deterreat on violators
and a disincentive for private persons to bring suits under existing law. The Committee
.intends that courts be able to award all remedies provided under this section. As in Section
812(0), the court may also award attorney’s fees and costs.

Section 813(c) provides for the

1988 U.S5.C.C.A.N. at 2200-01.

provision in Title VII of the Civil Rights of 1964 (employment
discrimination) contains the following similar language concerning the United States: *[Tlhe court . . . may
allow the prevailing party, other than . |. . the United States, a reasonable attorney’s fee (including expert fees)
as part of the costs, and . . . the United States shall be liable for costs the same as a-private person:® - -

42 U.5.C. § 2000e-5(k). :

' For example. the attomeys’ fees
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against the United States, much less any reference to an intent to waive sovereign immunity
or to establish monetary liability for the United States.

\ Given the focused nature off the 1988 amendments to the Fair Housing Act, it is not
reasonable to infer any intent to waive the sovereign immunity of the United States against
imposition of monetary relief. At most the amendments can be read to waive sovereign
immunity against awards of attomneys’ fees. Reading into the amendment a broader waiver
would be impermissible under the interpretative method required by the Supreme Court and
would amount to finding an accidental waiver or a waiver by inadvertence.

D,

Our conclusion regarding waiver of sovereign immunity under the Fair Housing Act
is supported by the case law on other statutes. In Dellmuth v. Muth, 491 U.S. 223 (1989),
the Supreme Court discussed whether the Education of the Handicapped Act ("EHA"), .
which, like the Fair Housing Act, had been amended to impose liability for attorneys’ fees
on an otherwise immune govemmental enuty (in that case, the States), subjected the States to
suit.  Although the textual basis for arguing waiver of sovereign immunity under that statute
appears to be stronger than is the case under the Fair Housmg Act, the Court declined to find:
waiver.

The EHA "enacts a comprehensive scheme to assure that handicapped children may
receive a free public education appropriate to their needs. To achieve these ends, the Act
mandates certain procedural requirements for participating state and local educational
agencies." Id. at 225. In De[lmuth the Supreme Court reversed a decision of the Third
Circuit Court of Appeals that the EHA abrogated the States’ sovereign immunity against suit
for damages. According to the Squreme Courn,

[TIhe Court of Appeals rested principally on three textual provisions.

The court first cited the Act s preamble, which states Congress’ finding that

“it is in the national interest that the Federal government assist State and

local efforts to provide prog'rams to meet the education needs of handicapped

children in order to assure equal protection of the law." Second, and most

important for the Court of /]'\ppeals, was the Act’s judicial review provision,
which permits parties aggrieved by the administrative process to "bring a civil
action . . . in any State court of competent jurisdiction or in a district court

of the Umtud States thhout regard to the amount in controversy." Finally,

the Court of Appeals pomted to a 1986 Amendment to the EHA, which states

that the Act’s provision for a reduction of attorney’s fees shall not apply

"if the couit finds that the State or local educational agency unreasonably

protracted the final resolution of the action or proceeding or there was

a violation of this section."| In the view of the Court of Appeals, this

amendment represented an express statement of Congress’ understanding that

States can be parties-in civil actions brought under-the EHA.
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Id. at 228 (citations omitted).

We quote at length the Supreme Court’s rejection of the Court of Appeals’ analysis,
because it can be applied directly to the Fair Housing Act:

We cannot agree that the textual provisions on which the Court of Appeals
relied, or any other prowsnons of the EHA, demonstrate with unmistakable
clarity that Congress mtended to abrogate the States’ immunity from suit. The
EHA makes no reference whatsoever to either the Eleventh Amendment or the
States’ sovereign immunity! Nor does any provision cited by the Court of
Appeals address abrogationtin even oblique terms, much less with the clarity
Atascadero requires. The general statement of legislative purpose in the Act’s
preamble simply has nothing to do with the States’ sovereign immunity. The
1986 Amendment to the EHA deals only with attamey’s fees, and does not
alter or speak to what parties are subject to suit. . . . Finally, [the private
cause of action provision] prowdes judicial review for aggneved parties, but
in no way intimates that the States’ sovereign immunity is abrogated As we
made plain in Atascadero, '[a] general authorization for suit in federal court
is not the kind of unequivocal statutory language sufficient to abrogate the
Eleventh- Amendment. " ’

. We recognize that the EHA's frequent reference to the States, and its
delineation of the States’ mportant role in securing an appmpnate education
for handicapped children, make the States, along with local agencies, logical

defendants in suits alleging violations of the EHA. This statutory structure

lends force (o the inference that the States were intended to be subject to
. damages actions for vnolangng of the EHA. -But such a permissible inference,

whatever its logical force, would remain just that: a permissible inference.

It would not_be the unequivocal declaration which . . . is necessary before we
will determine that Congress intended to exercise its powers of abrogation.

Id. at 231-32 (emphasis added) (citﬁtions omitted).

Dellmuth presented a stronger case for waiver of sovereign immunity than the Fair
Housing Act because the EHA contmns “frequent reference[s] to the States™ and is obviously
very much focused on the actmtles of the States, while the Fair Housing Act is focused on
the private sector and has re!auvely minor relevance to the activities of federal agencies.
Nonetheless, the Supreme Court refuscd to find that the EHA waived sovereign immunity,
relying on specific points that are dxrectly applicable to the Fair Housing Act: that an
attorneys’ fees provision speaks only to attomeys fees and does not address who is subject
to suit or what remedies are avzulable that a general authorization for suit is not an
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“unequivocal expression”; and that legitimate inferences that Congress intended a damages
cause of action are not "unequivocal expressions. "

The Department of Housing and Urban Development ("HUD") has submitted a letter
stating its conclusion that "a federal agency . . . may be required to pay damages and other
relief . . . [for] violations of the [Falr Housmg Act]."® HUD relies principally on the
analy51s contamed in Doe v. Attomcv General of the United States, 941 F.2d 780 (9th Cir. -
1991), which held that the Rehabilitation Act waives the sovereign immunity of the United
States against damage awards. As|discussed in the next section of this memorandum, we
believe that Doe used a method of |statutory interpretation that is impermissible under the
Supreme Court precedents and that the case was incorrectly decided.

IV. REHABILITATION ACT

. We reach fundamentally the same conclusions with respect to the Rehabilitation Act
of 1973 as amended (the "Rehabilitation Act"}, 29 U.S.C. §§ 794 et seq., as we have
reached with respect to the Fair Housing Act.

A

Section 504 of the Rehabilitation Act 29 U.S. C § 794, pI‘OhlbltS dlscnmmatxon on
the basis of disability:

No otherwise qualified individual with a disability in the United States,
as defined in section 706(8) |of this title, shall, solely by reason of her or his
disability, be excluded from|the participation in, be denied the benefits of, or
be subjected to d:scnmmatxon under any program or activity receiving Federal -

financial assistance or. under |any program or activity conducted by any
Executive agency or by the United States Postal Service.

** The Court’s opinion in Dellmuth relies heavily on Atascadero State Hospital v. Scanlon, 473 U.S. 234
(1985). See 491 U.S. at 227, 230-32. Atascadero also strongly supports the conclusion that the Fair Housing
Act does not waive sovereign immunity for monetary relief. Atascadero concerned the discrimination
provisions of the Rehabilitation Act of 19?3 and is discussed in detail in the next section of this memorandum,
which addresses that Act. Atascadero held that the Rehabilitation Act does not abrogate the sovereign immunity
of the States. We conclude in the next section that the analysis in that case should apply fully to actions against
the federal government. The case is significant for purposes of the discussion in this section because the
Rehabilitation Act has a structure that is similar to the Fair Housing Act.

P Letter to Walter Dellinger, Assistant| Attorney General, Office of Legal Counsel, from Roberta
Achtenberg, Assistant Secretary for Fair Housing and Equal Opportunity, and Nelson Diaz, General Counsel,
at 1 (Nov. 15, 1993). :
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Id. at § 794(a) (emphasis added). [The underlined language, which was added to section 504
in 1978, expressly subjects federal agencies to the discrimination prohibitions of the Act.

B.

Section 505 of the Rehabilitation Act (29 U.S.C. § 794a),l which also was added in
1978.% sets forth the remedies ava!ilable for violations of the dxscnmmanon prohibitions.
_ The following prov 1snons of section 505 are pertinent. here:®

(a)(2) The remedies, proced!ures and rights set forth in title' VI of the Civil
Rights Act of 1964 [42 U. S C. §§ 2000d et seq.] shall be available to any
person aggrieved by any act or failure to act by any recipient of Federal
assistance or Federal provnder of such assistance under section 794 of this title.
(b) In any action or procceclling to enforce or charge a violati'on' of a provision
of this subchapter, the court, in its discretion, may allow the prevailing party,
other than the United Statesg, a reasonable attorney’s fee as. part of the costs.

Thus, as with the Fair Housing Act, the Rehabilitation Act has had two legislative
enactments that bear on the sovereign immunity question:. the original discrimination
prohibition and a later amendment Fhat can be argued to.effect a- waiver of immunity against
imposition of monetary relief because it refers to the United States in a way that recognizes.
that federal agencies may be defendants in private actions. The history of the Rehabilitation

Act enactments would at least initia
favor of waiver, however, because
Housing Act amendments: while t
relatively minor changes-to an exis
provision, the section 504 amendm
authorizing a private action for vio

However, after analyzing th
Court’s "unequivocal expression” s

ly suggest the possibility of a more plausible argument in
its amendments were more sweeping than the Fair

he Fair Housing Act amendments of 1988 merely made-
ing cause of action and modified an attorneys’ fees

ents in 1978 added for the first time a provision

ations and a provision authorizing attorneys’ fees awards.

e Rehabilitation Act enactments under the Supreme.
tandard we conclude that there is no waiver of sovereign

immunity for monetary relief. There is no fundamental difference between the effect.of the
Rehabilitation Act enactments and the effect of the Fair Housing Act enactments. In both

cases, there is no express language

authorizing actions against the United States for damages

or other monetary relief and it is reasonable to read the cause of action and attorneys’ fees
provisions as allowing actions against the United States for injunctive relief pursuant to the

“ Pub.L. No. 95-602, § 119, 92 Stat.
= Pub.L. No. 95-602, § 120, 92 Stat.

3 The only.other provision of section
employment, which we do not understand

29812.
2982,

505 (29 U.S.C. § 794a(a)(1)) concerns discrimination in federal
to be covered by your opinion request. :
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waiver of sovereign immunity for s

uch relief contained in the Administrative: Procedure Act.

As the Supreme Court made clear 1p Nordic Village, where a plausible reading is available

that does not authorize monetary rel
nd therefore should not be adopted."

Government is not 'unambiguous’ a
1016.*

Our conclusion is supported
that the Rehabilitation Act does not
Atascadero State Hospital v. Scanlo
and 505 of the Act do not abrogate

"a reading imposing monetary liability on the
112 S. Ct. at

ief,

C.

by the case law. The Supreme Court already has held
abrogate the sovereign immunity of the States. In

n, 473 U.S. 234 (1985), the Court held that sections 504
the States’ Eleventh Amendment sovereign immunity

against imposition of monetary relief. Id. at 244-46. Applying an "unequivocally clear”
standard,” which is substantially the same as the "unequivocal expression” standard
governing waiver of federal immunity (Nordic Village, 112 S. Ct. at 1016), the Court held

_ that States that receive federal assistance are clearly subject to the dxscnmmauon prohibition

of section 504, i

[b]ut given their constitutional role, the States are not like any other class of
recipients of federal aid. A |general authorization for suit in federal court is
not the kind of unequivocal s:tatutory language sufficient to abrogate the
Eleventh Amendment. When Congress chooses to subject the States to federal
jurisdiction, it must do so specxﬁcally Accordingly, we hold that the
- Rehabilitation Act does not abrogate the Eleventh Amendment bar to suits
against the States.
|
473 U.S. at 246 (citations omitted).* The Court did not specifically address the section
505 attormeys’ fees and costs prov1510n but its holding contains an implicit conclusion that
the provision does not waive immunity for any monetary relief other than the attorneys’ fees

M As we explained ia the course of our} consideration of the Fair Housing Act, we believe it is permissible
to cite legislative history to reinforce a text;based conclusion that a statute does not waive sovereign immunity.
We have reviewed the legislative history ofi the Rehabilitation Act amendments of 1978 and have found, as was
the case with respect to the Fair Housing Act amendments of 1988, that it does not include any consideration
of the subjects of sovereign immunity or of] establishing monetary liability for the United Stztes. Thus, it is
consistent with our conclusion that those amendments do not waive sovereign immunity. :

¥ Atascadero established the following standard: "Congress may abrogate the States’ constitutionally .
secured immunity from suit in federal court only by making its intention unmistakably clear in the language
of the statute.™ 473 U.S. at 242. '

* Responding to the Supreme Court’s decision in Atascadero Congress'passed legislation expressly
abrogating the sovereign immunity of the States under the Rehabilitation Act and other civil rights statutes.
Pub.L. No. 99-506, § 1003, 100 Stat. 1845 (1986). That legislation contained no provisions bearing on the
sovereign immunity of the United States.
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and costs themselves. The statutory framework with respect to the United States is
substantially the same as with respe;ct to the States, and we see no basis for concluding that
the language of the Act waives the federal government's sovereign immunity when it does

not abrogate the immunity of the States.”

A panel of the Ninth Circuit| Court of Appeals has concluded otherwise, holding that
the Rehabilitation Act does indeed waive the sovereign immunity of the United States against
imposition of damages. Doe v. Attorney General of the United States, 941 F.2d 780 (1991).
We believe, however, that Doe was incorrectly decided. First, the Ninth Circuit’s analytical
approach was inconsistent with the Supreme Court’s requirement of an "unequivocal
expression” in statutory text without resort to legislative history. See Nordic Village,

112 S. Ct. at 1014-16. In the sectién of its opinion entitled "The Legal Standard for
Ascertaining Whether the Government has Waived Sovereign Immunity," 941 F.2d at 787,
the Ninth Circuit incorrectly stated that "[t]he key to determining whether there has been a
waiver is Congress's intent as mamfestcd in the statute’s language and legislative history."
Id. at 788. Rather than using the specxal standard established by the Supremne Court, the
Ninth Circuit chose to view the i ISSUF as requiring application of the factors for implying

a private right of action under Cort v. Ash, 422 U.S. 66, 78 (1975), with an additional
sovereign immunity gloss that "only| explicit congressional intent in the statutory language
and history will suffice” for implying a private right of action against the United States.
Doe, 941 F.2d at 788. : :

In addition, the Ninth Circuit's analysis of the Rehabilitation Act is unpersuasive.
The court’s conclusion was as follows:

In amending section 504, Congress made certain that federal agencies would
be liable for violations of thel statute. Congress’s insertion of federal agencies
in the pre-existing clause subjecting others to liability and its broad-brush
remedy provision indicate tha;t Congress intended that there be no distinction
among section 504 defendants. :

941 F.2d at 794. That conclusion is incorrect in two fundamental respects.. First, the )
addition of federal agencies to sectioln 504 was not.to a "clause subjecting others to liability,"
but rather to a clause that imposed al non-discrimination substantive requirement and did

not address liability in any way; it was not until section 505 was added in 1978 that the
Rehabilitation Act addressed remedxes. Second, the Supreme Court has rejected the view
that the "broad-brush remedy provision [section 505] indicate[s] that Congress intended that

" The only treatment of the federal government in section 505 that is different from the treatment of the
States (other than the obvious difference tha;l federal agencies are not recipients of federal assistance) is that
the attorneys" fees provision (paragraph (b)) does not allow the United States as a prevailing party to recover
attorneys” fees. That exception says nothing, of course, about the liability of the United States for damages or
other monetary relief, and the fact that the United States may -be- subject to attorneys’ fees awards does not
waive sovereign immunity for damages and jother kinds of monetary relief.
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there be no distinction among section 504 defendants.” As discussed above, the Supreme
Court opined in Atascadero State Hospital v. Scanlon that thére are indeed distinctions to be
made among section 504 defendants, holding that

given their constitutional role, the States are not like any other class of.
recipients of federal aid. Al‘ general authorization for suit in federal court is
not the kind of unequivocal| statutory language sufficient to abrogate the
Eleventh Amendment. When Congress chooses to subject the States to federal
jurisdiction, it must do so specifically.

473 U.S. at 246. The United Statqs, of course, also has special constitutional status, and the
approach taken in Atascadero requiring an unequivocal specific expression of intent to waive
sovereign immunity is equally applicable in the context of the federal government. Nordic

Village, 112 S. Ct. at 1016. '

V. EQUAL CREDIT CPPORTUNITY ACT

In contrast to our preceding| conclusions, we conclude that the Equal Credit
Opportumty Act (the "Credit Act"), 15 U.S.C. §§ 1691 et seq., partially waives the
sovereign immunity of the United States against the imposition of monetary relief, by
authorizing an award of compensatlory damages. Although this conclusion is not completely
free from doubt because it is possible that the Supreme Court would require a more explicit
statement of waiver, we reach this conclusion because we can find no reasonable explanation
for a provision exempting all government creditors from liability for punitive damages other
than that the provision recognizes that government creditors are liable for compensatory
damages. There is no comparable provision in any of the other civil rights statutes addressed

in this memorandum.

A,

The Credit Act prohibits any creditor from discriminating against any applicant with

respect to any aspect of a credit transaction. § 1691(a). The term "creditor” is defined as
. “any person who regularly extendsE renews, or continues credit; any person who regularly
arranges for the extension, renewal, or continuation of credit; or any assignee of an original
creditor who participates in the decnslon to extend, renew or continue credit." § 1691a(d).
For purposes of the Act, a "person| is "a natural person, a corporation, government or
governmental subdivision or agency, trust, estate partnership, cooperative, or association."”

§ 1691a(f) (emphasis added).

Although the Credit Act corlta’ins no further indication in its text or legislative history
as to whether the governmental references in the definition of "person” were intended to
include federal agencies, the natural understanding of the references is that the federal
government is included, because the anguage is unrestricted and there is no language ,
suggesting any different treatment for different levels of government. If it were intended that
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the federal government was to be éxempt and the statute limited in its coverage to State and
local governments, we would expéct that the text of the statute would make such a distinction
-- or at least the distinction would be identified in legislative mstory Neither the statute nor .
-the legislative history contain any such suggestion.

Our conclusion that the federal govemment 1< subject to the discrimination provisions
of the Credit Act may be remforced by reference to another, previously enacted statute that
also regulates the extension of credn the Truth in Lencing Act ("TILA"), 15 U.S.C.

§8§ 1601 et seq. Both the Credit Atct and TILA are part of the Consumer Credit ProteCtion
Act.®® Statutes addressing the samé: subject matter -- that is, statutes "in pari matena
should be construed together.?

TILA uses the same language as the Credit Act concerning covered government

" organizations. TILA applies to any "creditor," which is defined as a "person" who regularly
extends certain types of consumer éredit § 1602(f). “"Person”" is defined as a "natural
person” or an “organization," § 1602(d), and "organization" includes a "government or
governmental subdivision or agency.” § 1602(c). As with the Credit Act, there is no further
indication of what levels of government are covered. Unlike the Credit Act, however, TILA
contains an express assertion of sovereign immunity in the enforcement section of the statute,
thus indicating a clear recognmon that the federal government is subject to the substantive
provisions of TILA:

[Nlo civil or criminal penaltyAprovided under this subchapter for any violation
thereof may be imposed upon the United States or any department or agency
thereof, or any agency of any State or political subdivision.

§ 1612(b). It is reasonable to assume that when Congress defined "person” in the Credit Act
to include a "govermment, govemmental subdivision or agency," it intended those terms to
have the same scope as the identical terms used in the previously enacted TILA.* '

% TILA was enacted in 1968 as title | of the Consumer Credit Protection Act, Pub. L. 90-321, 82 Stat.
146, and the Credit Act was added to the Consumer Credit Protection Act as tltlc V11 in 1974, Pub. L. 93-495,

title V, 88 Stat. 1521.

™ See 2B Sutherland Stat. Const. § 51102, at 121 (5th ed. 1992) ("It is assumed that whenever the
legislature enacts a provision it has in mind previous statutes relating to the same subject matter. In the absence
of any express repeal or amendment, the new provision is presurned in accord with the legislative policy
embodied in those prior statutes. Thus, they all should be construed together ).

|

9 See 2B Sutherland, supra, § 51.02, fu 122 ("Unless the context indica(es otherwise, words or phrases in
. a provision that were used.in a prior act.pertaining to the same subject matter will be construed in the same

sense. ).
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B.

Of course, as discussed in prior sections of this memorandum, the fact that federal
agencies are subject to the substantive requirements of the Credit Act does not necessarily
mean that there has been a waiver of sovereign immunity against imposition of monetary
liability for violation of such requirements. The Credit Act sovereign immunity question is
not a simple one, because there is no language directly addressing the subject of sovereign
immunity or directly stating that the United States may be subject to an award of monetary
relief. However, as discussed below, we find there has been a waiver because the Act
contains a provision that indirectly, but in our view unequivocally, indicates that the United
States may be required to pay compensatory damages.

Section 1691e of the CredltlAct provides for a private right of action against creditors
who violate the discrimination proh‘lbmons of the Act. Under subsection (a), all creditors are
liable for compensatory damages: ["[a]ny creditor who fails to comply with any requirement
imposed under this subchapter shall be liable to the aggrieved applicant for any actual
damages sustained by such applicant acting either in an individual capacity or as a member
of a class.” Under subsection (b), jall creditors except governmental creditors are liable for
punitive damages: "[a]ny creditor,|other than a government or governmental subdivision or
agency . . . shall be liable tc the aggﬁeved applicant for punitive damages . " Equitable
relief is authonzed under subsccnon (¢).”" Finally, under subsection (d), costs and
attorneys’ fees may be imposed: "In the case of any successful action under subsection
(a),(b), or (c) . , the costs of ,th'c action, together with a reasonable attorney’s fee as
determined by the court, shall be added to any damages awarded by the court .

Subsection (b) of section 1691e provides the key to finding a partial waiver of
sovereign immunity against monetary relief. Coming immediately after a provision -
(subsection (a)) that states that all creditors are liable for compensatory damages, a provision
exempting government creditors fr?m liability for punitive damages necessarily implies a
recognition that government credit(})rs are otherwise liable for damages under the Act and
remain liable for compensatory damages under the preceding section, which contains no
such limitation. "[A] limitation of liability is nonsensical unless liability existed in the first
place." Pennsylvania v. Union Gas Co., 109 S. Ct. 2273, 2280 (1989) (holding that
CERCLA abrogated State soverelgn unmumty based in part on unphcatmn of provisions
exempting States from liability for | icertaun actions). :

Thus, the Credit Act is diff%:rent from the Fair Housing Act and the Rehabilitation Act
in the fundamental respect that it cpntains a provision indicating liability for damages that is
susceptible to no other plausible interpretation that would not impose liability. Whereas we
concluded that the attorneys’ fees provisions in the Fair Housing Act and the Rehabilitation
Act did not satisfy the "unequivocal expression” standard because there was another plausible

3 "Upon appliéation by an aggrieved #pplicant, the {court] may grant such equitable and declaratory relief
as is necessary {0 enforce the requirements imposed under this subchapter.” § 1691e(c).
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interpretation that d:d not impose monetary liability, see Nordic Village, Inc., 112 S. Ct.
at 1016, the interpretation of subsectxons (a) and (b) that subjects government creditors,
including the United States, to hab;hty for compensatory damages is the only plausible
interpretation. " Accordingly, we conclude that the Credit Act waives sovereign immunity
with respect to compensatory d&ma}ges.32 :

VI. ATTORNEYS' FEES AND COSTS

The analysis for whether attorneys’ fees and costs may be awarded under the civil
rights statutes whose anti-discrimination provisions apply to federal agencies is simpler than
the foregoing analysis on whether monetary relief may be awarded. There is no need to
decide whether the individual civil nghts statutes waive sovereign immunity for attorneys’
fees and costs, because the Equal Access to Justice Act (the "EAJA") expressly waives
sovereign immunity. Immunity for costs is waived by 28 U.S.C. § 2412(a), and immunity
for attorneys' fees is waived by 28 U.S.C. §§ 2412(b) and 2412(d). Each of these sections
contains language authorizing an award of attorneys’ fees or expenses to "the prevailing party
in any civil action brought by or agamst the United States.”

The EAJA also specifically addrcsses the extent of the United States’ liability for
attorneys’ fees and costs. There ar? two separate attorneys’ fees regimes under the EAJA.
Under 28 U.S.C. § 2412(b), a court may award attorneys’ fees against the United States, and
if it does, “[t]he United States shalli be liable for [attorneys’] fees and expenses to the same
extent that any other party would be liable under the common law or under the terms of any
statute which spemflcally provides for such an award."® Becausé the common law applies
the "American Rule,"” which provndes that each litigant must ordinarily pay his or her own
lawyer, Alyeska Pipeline Service Co v. Wilderness Society, 421 U.S. 240, 247 (1975), the
extent of liability for attorneys’ fees under the individual civil rights statutes should generally

** Qur conclusion with respect to the waiver of sovereign immunity under the Credit Act has implications
with respect to claims alleging violations of the Fair Housing Act. Although the latter statute does not waive
sovereign immunity, conduct violative of that statute may also violate the Credit Act. The fact that the two
statutes are, to some exfent, coextensive is lacknowledged in the Credit Act’s provision that "[alo person
aggrieved by a violation of this subchapter and by a violation of section 3605 of [the Fair Housing Act] shall
recover under this subchapter and section 3612 of [the Fair Housing Act], if such violation is based on the same
transaction.” 15 U.S.C. § 1691e(i). T'hus where a federal agency is discriminating in the extension of credit,
that conduct may violate both statutes. If lt does, the agency would have authority pursuant to the Credit Act's
waiver of sovereign imrmunity to provide monetary relief in settlement of a claim, even if the claim cites only
the Fair Housing Act, to the extent allowec‘l by the Credit Act.

» Because section 2412(b) begins with 4thc caveat "[u]nless expressly prohibited by statute,” we have
reviewed the civil rights statutes to determine whether they "expressly pnolnbnt" an award of attorneys’ fees
against the United States. They do not.
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be governed by the specific fee-shifting language of the statutes, each of which authorizes the
court to award “"a reasonable anoﬁey's fee. "™ ‘

As an alternative to an award of attomeys’ fees under section 2412(b), the EAJA
provides in section 2412(d) for a mandatory award of attorneys’ fees against the United
States (upon application by the prevailing party), except when the United States’ position was
substantially justified or when special circumstances would make an award of fees unjust.
Under subsection (d), attorneys’ fees are capped at the rate of $75 per hour, absent a special
judicial finding that special factors justify higher fees, § 2412(d)(2)(A), and parties may only
recover if they have incomes or nFet worths below certain levels, § 2412(d)(2)(B).

The EAJA. also provides for the extent of the United States’ liability for costs:
“[A] judgment for costs when taxed against the United States shall . . . be limited to
reimbursing in whole or in part the prevailing party for the costs mcuned by such party in
the litigation.” 28.U.S.C. § 24121(a)(1) Because this provision begins with the caveat
"[e]xcept as specifically provided by statute,” it is necessary to decide whether the civil
rights statutes provide differently with respect to costs. The Rehabilitation Act and the Equal -
Credit Opportunity Act do not contain language specifically addressing the liability of the
United States for costs. See 29 ULS.C. § 794a(b); 15 U.S.C. § 1691e(d). Therefore, the
EAJA provision applies under those two statutes. The Fair Housing Act, however, does
contain a specific provision that displaces the EAJA provision. It provides that "[t]he
United States shall be liable for . | . costs to the same extent as a private person.”
42 U.S.C. § 3613(c)(2).

VII. CONCLUSIONS

The Supreme Court has estiablished a strict "unequivocal expression" standard for
determinations on whether a statute waives the sovereign immunity of the United States
against imposition of monetary :eljef. One of the civil rights statutes that we have been
asked to review, Title VI of the Civil Rights Act of 1964, does not prohibit discrimination by
federal agencies. Anu-dlscnmmatlon provisions in the remaining statutes do apply to federal
agencxes but only one of them, the Equal Credit Opportunity Act, contains a waiver of
sovereign immunity regarding monetary relief, and that waiver is limited to compensatory
damages. Agencies therefore have authority to provide compensatory damages to the extent
allowed by the Credit Act in their voluntary settlement of discrimination claims if the
conduct complained of violates the Credit Act. In addition; the Equal Access to Justlcc Act
authorizes awards of attorneys’ fees and costs. against federal agencies.

* See Fair Housing Act, 42 U.S.C. § 3613(c)(2); Rehabilitation Act; 29 U.S.C. § 794a(b); Equal Credit
Opportunity Act, 15 U.S.C. § 1691e(d). _
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. To: Under and Assistant Secretaries
Agency Heads

Staff Office Heads

Agency Civil Rights Directors

Fr. Mike Alexander/ Executive A%sistam %f(d(
"Re: Changes in EEO and Civil Ri:ghzs at USDA

Thanks to the efforts of many of you, the Department of Agriculture. has made
noticezble progress in the area of caual opportunity and civil rights during the past few .
months. While we have much work to do before fulfilling Secretary Espy's goal of becoming
a Departmem where “equal opportunity for all Amcr:can; is assured and promoting civil
rights is essential to employee and managerial success,” there are unmistakable signs of -
changc at USDA., ) ‘

This memo is to soucit your help in documcmmg those changes to kcep both the
public and our employces mformed of the positive efforts we continue to make in-addressing
an area which s clearly a pnomy for Secretary Espy

On April 15 the Secretary issued his EEO and Civil Rights Policy Statement. He
emphasized that everyone would]be held accountable for pcrformancc in EEO and Civil
Rights. He also called on managers to be proactive in resolving complaints and many have
done so. The Secretary recemly!mformed you that input would be obtained from Civil
Rights Directors to ensure that performance. ratmgs in EEO and CR for senior executives
are fully justified.

The Complaints Management Division was moved from the Office of Personnel to
what is now the Office of Civil Rights Enforcement. OCRE has moved aggressively to
investigate and make determinations in discrimination complaints. The Disputes Resolution
Board pnlox project has worked eixtrcmcly well, bringing managers and employees together
with neutral third parucs to resolve EEO complaints.

Atthe agency level, in addition to being more proactive in resolving complaints, some
have also taken steps to send clear messages to employees and customers that, as the
Secretury has stated, there is a?new attitude at USDA. For example, the Farmers Home
Administration moved aogresswely to take over management of an FmHa funded housing
project in Louisiana once dxscnmmauon was found. FmHa has also taken steps to provide
greater access 10 its programs for historically underserved groups.
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There are other examp es,of aggressive implementation of the Secretary’s policy
statement. However, for the most pan we have not adequately communicated what is
happening to employees or to the public. USDA has historically been chastized for its
perceived lack of concern about civil rights. Now that this Department is taking some
positive steps, we need 10 commu’nicatc that as well. However, we need your help.

Please submit a short list of the key changts within your agency since the Secretary’s
April 15 policy statement 10 my oft“ ice by November 13. We are not looking for a listing of
individval accomplishments in EEO and Civil Rights. Nor is this related to performancc
ratings. A few paragraphs shoul d be sufficient. The purpose is simply to document some of
the major changes as well as efforts we have made in EEO and Civil Rights so that we can
better inform our ¢mployees and the public. We are looking for things that have been done

‘ dtfferent!v from previous Administrations.

!

Bad news about civil nghts and other issues will automatically be publicized.
However, if we publicize the eood things we are doing, the positive efforts we are making,
it wiil sxgmfxcam}y add to the momentum for change. Some i important steps have been taken
by agencies and by the Dcpart'mmt in the last few months. Please let us know what you
believe has been most significa;m in your office or agency.

!

Thank you. |
|
|
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SUBJECT: USDA 1994 Workforce Diversity Conference

TO: Agency Heads

President Clinton has indicated that he wants the Federal
Government to reflect the diversity of this country. 1In
embracing this goal, I am determined that USDA will become a
model Department that not only reflects the composition of the-
country but is prepared to meet the challenges of the 2lst
Century.

Demographlc projections indicate that organizations will
face a dramatically dlfferent labor force than the one we have
"today. By the year 2000, women and people of color are
expected to fill 75 percent of the newly created jobs in the
United States The number of individuals of-different ages,
ethnic heritage, physical abilities, religious beliefs, and
educational backgrounds will also be growing.. :

In order to fully understand the complexity of workforce
diversity issues, there|{will be a first-ever USDA Workforce
Diversity Conference to|be held in Washington, D.C., in
February 1994. The purpose of this conference is to help
participants better understand, build, utilize, appreciate and
manage the Department' silncrea51ngly dlverse workforce as we
look toward the year 2000.

|

I have asked the 8011 Conservation Service to coordinate
this conference. 1In the spirit of "“Team USDA," I am
encouraging other agencies to designate a representatlve to
participate on the Conference Planning Committee. I may also
make appointments to the committee.

Names of agency representatives should be submitted by
Friday, August 27, 1993, to Ms. E. Ann Grandy, Director, Human
Resources and Equal Employment Opportunity, 8011 Conservation
Service, Room 6210, South Building.

If you have any questlons, please contact Ms. Grandy at
202-720-2227 or by fax at 202-720-7722. :

‘ o | x MIKL ESPY =
- : ‘ SECRETARY
ccC: . . .
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April 1 11994

Mr. Charles Tisdale
Editor/Publisher

The Jackson Advocate
300 North Farish Sireet
Jackson, Mississippi 39202

Dear Mr. Tisdale:

I am compelled to respond to your article printed in a recent issue of the Jackson
Advocate entitled Black Land Loss\Grows Under Sec. Espy’s Regime.

To blame my "regime”, which has been in existence for only 14 months, for the
deplorable trends of Black land loss, which have been evident and escalating for decades,
is blatantly untrue and simply unfa1r On the topic of support for small and limited
resource farmers in general, and combatung discrimination against minority farmers in
particular, I am prepared to let the work I have done, and continue to do, speak for me.

You are correct to point out| that the loss of land by African-American farmers,
which no doubt is due in part to pervasive discrimination, has a tremendously negative
impact on the African-American community and on our entire nation. As the only
African-American member of the Committee on Agriculture while I served in the
- Congress, I played a major role in exposmg and condemning the systematic
discrimination against minority farmers by agencies of the Depanmem of Agriculture
(USDA). As Secretary of Agnculture I am committed to ending d1scnrmnanon of all

kinds at USDA.

The truth is that African-American farmers are also victims of the same powerful
_economic trends that have rad:cally§reduced the overall farm population and
concentrated land ownership in general: i.e. global competition, increased mechanization,
greater productivity and increased costs of production due to inflation, etc.

To mitigate the impact of these trends, while a Member of Congress, I authored
the Minority Farmers Rights Act of 1990. Key provisions of this bill, authorizing $10
million for technical assistance and outreach to minority and socially disadvantaged
farmers, were incorporated into the 1990 Farm Bill. As Secretary of Agriculture, I have
worked closely with the Congress to ensure that--for the first time--this program received
funding ($1 million in FY 93, $3 million in FY 94, and $5 million in the President’s FY
95 budget). This program was never funded or implemented during the Reagan-Bush
years Under the Clinton Administration this program has a bright future.

Important changes have been made at USDA in the past 14 months, specifically
" 10 assist African-American and other socially disadvantaged farmers. Concerted efforts

AN EQUAL OPPORTUNITY EMPLOYER
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are being made to reverse past trends of inadequate services to minority farmers. For
example, the Farmers Home Administration (FmHA) national office program
management performance goals for socially disadvantaged farmers direct states to: use
100 percent of ownership and ope'ranng loans targeted to this group; increase the
percentage of farms sold or ]eased} to socially dlsadvantaaed farmers; and report outreach
activities and accomplishments to the Secretary’s office. FmHA's inventory property
regulanons have been revised to gwe priority to socially disadvantaged applicants when
selling inventory pr operty

Other initiatives undertaken by this administration that will assist minority farmers
include: (1) the recently announced increase in price support levels as well as generally
lower commodity acreage reductlon program levels than were applicable in previous crop
vears; (2) an independent review of FmHA loan accelerations to ensure that all
distressed farmers are being treated fairly; (3) the 1mp]ementdnon of an automatic
tracking system to ensure that all farm loans, without exception, are processed in a
timely fashion; and (4) the targeting of $3.5 million in funds for FmHA to work through
1890 institutions to provide tg:chmcal assistance to small farmers.

Additionally, my reorganization proposal now before the Congress will eliminate
FmHA and replace it with a comprehensive Farm Service Agency. USDA activities
important to the survival of minority farmers will be located in the same agency. This
will permit us to provide more efficient, timely, sensitive, and customer friendly services
to minority and other small farmers whose needs have too often been neglected.

At a time when funding for many programs is being reduced, I have also worked
to expand USDA's support for 1890 colleges and universities, institutions that provide
vital assistance to African-American farmers and rural communities. For example,
USDA’s 1995 Budget includes funding for four new Centers of Excellence on 1890
campuses, a program initiated in 1992 to enhance the capability of each 1890 institution
to assist in the delivery of USDA programs

Last year, USDA signed a 53 million cooperative agreement with seven land grant
schools, including Alcorn State Umversm and two community based organizations, the
Arkansas Land and Farm Development Corporanon and the Federation of Southern
Cooperatives, to dévelop jobs and income producing projects for rural communities. In
addition, USDA’s National Schola%s Program will provide $2.8 million in scholarships for
students attending 1890 Umversmes to study food and agricultural sciences.

To address historic patterns of discrimination and increase USDA’s sensitivity to
the concerns of minorities, women, and others, I have articulated and am working to
enforce the strongest Equal Opportunity and Civil Rights policy in the history of USDA.
I have also appoinied the most diverse group, ever, to key positions of authority to help
lead FmHA and other agencies within USDA, including the appointment of an African-
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American director of the Mississip}?i,Slate FmHA office. Still, no one who is reasonable
should expect years of neglect to b? reversed in a few months.

Unlike previous Administrat’[ions our Office of Civil Rights Enforcement has
moved aggressively to investigate complamts of discrimination. For example, in 1991 and
1992 USDA made a total of on]y six findings of discrimination in program dehverv In
1993 alone, this administration dctérmmed that there were 26 cases of dzscnrmnauon,
primarily in the delivery of farm programs.

The lawsuits you cxted were filed by four African- Ame“xcan farmers who have
been fighting these cases for several vears. The lawsuits were filed after this
administration determined that dlsclnmmanon had occurred. I have encouraged
settlement of these cases, however, \we are awaiting an opinion from the Department of
Justice as to whether the remedies that attorneys for these farmers have requested are
authorized by law. [ am optimistic that the Department of Justice will authorize
appropriate relief in these cases. ‘

Finally, I reject the statement in your article that I am taking a "moderate”
approach to land loss issues because my "“financial support is mamly from large, white
farmers.” 1 am not running for anvthmo I have no need to worry about offending
financial contributors. Even if I we're that would not prevent me from doing what I
think is right.

The plight of African-American farmers and, I might add, the issues facing the
African-American community in general are too critical to be used as cannon fodder for
unwarranted personal attacks. Land loss, poverty, hunger, lack of decent housing and job
opportunities - these and other issues continue 10 disproportionately impact African-

Americans.

As Secretary of Agriculture, I oversee farm programs, but also programs vital for
rural economic devclopmem, rural pousing, food stamps, the school lunch program, the
Women, Infants, and Children Program (WIC) rural enterprise zones and other
programs that are necessary 1o prowde solutions.

On the issue of Black land loss, I reject your outrageous assertion that my
“regime" is contributing to the problem. Nothing could be further from the truth.

Sincerely,

.

MIKE ESPY
Secretary
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sponsibility for aiding limited resources family
mers, who often are the targets of discrimination
1eglect.
Alack family farmers and landowners in the rural
ve been in contwual crisis" for the past half
They have faced the systematic disposition of
J boldings, racial discrimination and eco-
cxgloxtanon ‘
T Afrlean American farm ownership and the Black
4rm population has dechned steadily at a rate more
than 2 1/2 times the rate of!oss of white farmers.

The latest agricultural ccnsu& shows that Blacks
now own only 2.2 million acres of land, down from 27
million acres at the turn ofthe century. Figures also
show Blacks are currently losing 1,000 acres per day,

In terms of wealth at a conservanve value of $750.00
per acre, Africans Amencans are losing over $275
million of irreplaceable equity resources annually,

In 1982, the U.8. Civil 'nghts commission in a
report entitled "The Decline of Black Farming in
America” stated that, “the loss of land and the inability
of Blacks to endure as landowners may result in
serious problems in racial relattons in this country.”
society where whites coatrol ‘vu'tually all agricultural
production, and land davelopment (ineluding commer-
cial) is not racially equal. Less than 2% of the popula-
tion conirols 98% of the naﬁons land and resources.
A number of Black fam\em express a similar
seutiment in that Sac; Espy; "has to take a moderate

gﬂgacug_thmmmxﬂanuswmmmwws—
i because his financial gupport is mainly from
iarg

hite farmers; and quite paturally one does not

bite the hand that feeds it.” ‘ ,
A prime cas¢ tp pomt wherem Sec. Espy hasg

.demonstrated ag uawillin 088 10 investigate matters

of discrimination and other improprieties by USDA

ag_e_ggj_es_ham in Mississippi, is ongoing "land gxab"
in Oktibbeha County (story covemd by the Advocate)
involving several prominent polincal figures, white
landowners and a young Aﬁ1can American farmer
DeWaytie Boyd, who in reclallmmg famxly land -
uncovered a fraudulent scheme by a white. farmer who
was a beneficiary of several U USDA programs in that.
county. {

An agricultural official jhas admitted that Boyd's
"case opens a can of worms that would bring down too
many high ranking govemment officials, large land
bolders and big business men', if investipated.™

Experts say the Boyd case {s a classic example
of how whites have used ASl‘lS and FmHA to take
land and other resources from Blacks. Boyd found
three instances in which his g'randmothe s signature
was forged on ASCS documents Boyd's complaint to
the FBI, the State Attorney's | General Office, the OIG
have all fallen on deaf ears. Steve Gaines, a State OIG
employee stated that "the forgenes of Boyd's grand-
mother-did not warrant lnvesﬁgancm and the Boyd
should tie more concerned thh the arson charges
leveled against him," by the very people he alleges,
seized his families lands.

Boyd says that the FmHA and ASCS were
providing programs and services to Waldrop Farms

based on fraudulent documents on file with each

respective agency. Boyd's applications to FmHA for
operating loans (to farm his family land) were conse-
quentially denjed.

Secretary Espy has first hand knowledge of the
discrimination against Black farmers that is practiced
by FmHA. In an article in the Clarion-Ledger dated,
July 26, 1990 entitled. "Espy: Apency discriminates
against minority farmers for loans." Espy is quoted as
saying, "FmHA . ‘insensitivity’ is one of the factors
contributing to the rapid decline of minority owngd

General OIG reviousl
supplied by you and also inférmation from thq FmHA

farms in Amernica™ According to this article Missis-

 sippi has lost more than 40% of its minority farmers

since 1978. These statements came at a hearing of the,
House subcommittes on government operations of
which Mr. Espy was a member while serving as
Mississippi's first Black congressman since recotistrucs -
tion.

In open court testimony in the arson charge
against Boyd, an USDA official testified that he was
aware of the forgeries of Boyd's grandmother's
signature and illegal payments without proper authori-
zation to Waldrop Farms. This mrormanon was made
available to Sec. Espy in a letter from afe
December 6, 1993 Espy replied to Boyd in a letter

dated February 4, 1994, that " Ifge Ofﬁcg of Ilsg_e ctor

and the eming your complaint, Based .
upon that review, O udulent or
i 1vi narmed in your complaint,
Boyd had previously written to OIG that ha .
wanted a thorough unbiased investigation into the
matter, in that neither he, the complainant, nor his
grandmother were ever comacted 1Y regard to the
forged signatures.
A letter to Boyd dated May 18, 1992, from the
Office of Inspector General of the U.S. Departmant of
Agriculture appcars to contradiet See. Espy. Said

letter stated, "Regarding your statement that you bave: ||

not received a copy of the OIG report. A5 Special
Agent Lynn Odenbach explained to.you on February
10, 1992, our file was closed following the receipt and
review of the ASCS and FmHA responses. Thereis 0o
QIG report.”

The Advocate has requested under the Freedom
of Information Act a copy of the FmHA administrative

- decision regarding Mr. Boyd's complaint in which the

former State Director, James Huff, Sr. raised questions
of eriminal activity and other improprieties on the part
of Waldrop Farms. This paper’s subsequent request is
under review by the General Counsel of the USDA,

Those knowledgeable abaut previous discrimi-
natory practices by agencies of the USDA, were
hopeful that Mr. Espy would use his position as

crerary vo reverse the wall documented trend of

SDA officials working in collaboration with "3
privileged few" to discriminate, and disenfranchise
Black farmers.

Boyd says, "I bope it does not take filing a law
suit in Secretary Espy's home state to prod him into
taking appropriate actions to remedy discriminatory
and illepal practices of his agency, but who knows?"
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