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Last September the Departr;nent implemented a pilot program within the Office of . 
Civil Rights Enfocement (cCRE), the Dispute Resolution Boards, designed to test much 
needed improvements in our methbd of handling employee discrimination complaints. The 
Secretary's goal was to implemeni a fair process that would be more timely, more cost 
efficient, and more user friendly (from the perspectives of both employees and managers) 
than the traditional method of inv~stigating and adjudicating complaints. 

I ' 

A few months ago I asked Geff Knishkowy, an attorney in the General Counsel's 
office who also serves as the Dep~rtment's Alternative Dispute Resolution Specialist, to 
assemble a team to evaluate the pilot phase of the Dispute Resolution Boards. I was 
particularly interested in the answ~rs to three questions: 1) Should we keep the Boards?; 
2) If so, how should they be changed?; and 3) What are the costs involved in continuing to 
use the Boards? I 

The evaluation team broug~t to their task a wide range of skills and an enthusiastic 
commitment to do the job expeditiously and well. The following report is evidence of their 
success, and I thank them for thei!r efforts on behalf of the Department. I also thank .. 
everyone, especially Board membJrs and participants, who contributed to this evaluation. 

I 
This report contains good news. The overwhelming response of-participants in the 

Board pilot is that the process shduld be kept, however with important modifications. . 
Participants expressed great apprJciation for the competence and fairness of the Board 
members. They appreciate the opbortunity the Boards offer to talk about the issues face to 
face, but were less satisfied wheri cases were settled prior to their stories being heard. 
They also appreciate getting streskful complaints resolved in a timely fashion so they can 
return to more productive activiti~s. On the other hand, both managers and employees feel 
that there is UndUE! pressure to re~ch a settlement agreement in all cases. 

I 

I, along with aCRE, am committed to addressing the concerns that have been 
raised during this 13valuation. We lare certain that the recommendations, when 
implemented, will produce an even better Board process that can be made available to 
employees across the Department. Through this process we have learned valuable lessons, 
useful not only in resolving EEO cbmplaints, but in other areas of potential conflict within 
the Department as well. I . 

If you have any comments! or suggestions after reviewing this report, please feel 
free to share them with the Secretary's office, with aCRE, or with me. Thank you. 

Sincerely, 

{()cUilctje~~h 
Wardell C. Townsend, Jr. 7' 
Assistant Secretary , 

for Administration 

Al EQUAL OPPORTUN"V EMPLOVER 

I . 
I 



~ United States Office of the Washington,
(((il») Department of General D.C. 
~ Agriculture Counsel 20250-1400 

Over the Pelst several months, I have had the privilege of working with the 
team of individuals that has putl together this evaluation report on the Dispute 
Resolution Board pilot project. The report should not be seen as the final or 
definitive word on the Boards, dr the end of the evaluation process. Rather, it 
should be used as a point of departure for discussions on issues raised d'uring the 
evaluation, and should be viewSd as the beginning of a process involving USDA 
management and employees, with the goal of creating a better environment for 
everyone. With the experience !of the Board pilot and this evaluation behind us, we 
now have the opportunity to move ahead and institute creative and effective 
dispute resolution systems in all areas of conflict at USDA. 

. I would likEl to extend my, personal gratitude to a number of people who 
gave time to this evaluation effort. First, thanks to the Evaluation Team members, 
an extraordinary Uroup of individuals committed to making USDA a better place to 
work for everyon,e. Their dedication, candor, and hard work have made this 
evaluation a truly rewarding experience. Thanks also to Joseph Lockley, OGC, and 
Jennifer Painter, OP/HRDD, for ~heir administrative support, and Scott Binde, AMS, 
and Kevin Kesecker, AMS, for their graphics and computer assistance. Finally, I 

I 

would like to thank all the individuals who took the time to respond to our 
questionnaires, participate in interviews and focus groups, and share with the 

I 

Team their experiences in the EEO process. Because of their willingness to 
express their opinions honestly 'and openly, I believe there will be changes for the 
better at USDA. 

Jeffrey Knishkowy, 
Evaluation Team Chair and 
USDA Dispute Resolution Specialist 
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EXECUTIVE SUMMARY 
USDA DISPUTE RESOLl!JTION BOARD PILOT PROJECT EVALUATION 

I. 	 INTRODUCTION 

Two general observations arise. from comments made by Complainants, 
Responding OffiGials, Resolving Officials, and other parties from whom input was 
obtained during the evaluation process. I 

I 
First, by near unanimous opinion, tne Dispute Resolution Boards should be 

kept, in modified form. Even ihdividuals who were not convinced that the 
. I 

settlement agreElments were f~ir or that the process was working well felt that the 
process had merit and that it ~hould be continued. The recommendations 
contained in this; report address improvements to a process that is broadly seen as 
worthwhile. 

Second, again by near unanimous opinion, a process like the Board process 
should be available earlier in the disputes. The participants clearly indicated that 
the ability to put their points df view on the table for discussion with other parties 
present was helpful in settling Idisputes, and that face to face discussion even 
earlier in the process would be desirable. 

. I 
Although hard data that! may be used to judge the time and cost of the 

Board process and the traditiohal 1614 process is incomplete, it appears that the 
Board process takes less time land is less costly than the traditional 1614 process. 
Again, using incomplete data, analysis reveals that the cost of settlements has 
been, thus far, higher in the Board process than outcomes in the traditional 1614 
process. Overall, when consi~ering the cost of the processes and the cost of 
outcomes, it is not clear that the Board process is less costly. . 

This report contains rec1ommendations addressing the Board process as it 
was originally designed, as w~1I as recommendations advocating the use of non
confrontational dispute resolution processes earlier in the life of disputes. 

II. 	 METHOD 

During the seven week evaluati.on process, the Dispute Resolution Board 
Evaluation Team gathered information about 48 cases that were heard by the 
Dispute Resolution Boards, arid 41 cases that were handled by the traditional 

I 

(1 614) process. An effort was made to get input from all of the Complainants, 
Responding Officials, and Re~olving Officials through a survey questionnaire, 
individual interviews, and focus groups. Further, extensive documentary research 

.. was~conducted using the file~ from all of the··cases and written material about the 

i < 
i 
I 
I 
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Board process as developed ar]d distributed by the Office of Civil Rights 
Enforcement. Finally, input was sought from individuals who were instrumental in 
designing, implementing, and bverseeing the Boards. . 

III. OBSERVA.TIONS 

A. Before tht! Board Process: 

1... comPlaina+ts, Responding Officials, and Resolving 
Officials were apprehensive. 	 . 

I 
2. All parties expected, and welcomed, the 
opportunity to ha~e the facts heard by an unbiased third 
party. 

3. Management's view was that the Department's 
policy is to "settle at all costs" all EEO complaints. . I . . 
4. Parties were inconvenienced by scheduling 

. I 	 • 

in'flexibility, and management, particularly Responding 
Officials, felt unJrepared to participate in the Board 
conference due tb problems with notification and I 

I 	 idissemination of information. 

I 


B. During the Board Process: 

. 	5. Actual exderience with the conference differed 
from expectation's. All parties expected to be able to 
pmsent evidence during the conference. Management 
expected to be' able to have representation during the, 
conference. 

6. Parties fOl,!nd the Board members to be fair, 

unbiased and eff,ective. 


7. ComPlainJnts felt intimidated during the 

conference., . 


8. The Board process, as it currently operates, does I' 
Inc)t emphasize communication among the parties. 

ii 
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I 
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C. After the Board Process:. 

9. Complainants, Responding Officials, and Resolving 

Officials believe th~t the Board process, with changes, 

shoulld continue. I

I 
. 


. I 

10. Complainants, Responding Officials, and Resolving 
Officials appreciate~ the opportunity for early settlement 

I 
of EEO complaints that the Board process offered. 

11. 	 Parties were:disapPointed if there was no 
,factfinding or assessment. 
I 
I 

12. Resolving O'fiicials and Complainants are more 
i 

satisfied with the Bbard process than Responding 
Officials. I 

13. ComplainantS are not happy with the outcome 

simply because the~ "got something." 


14. complainant~ were less satisfied with the process 
and settlements wh1en they did not have the opportunity 
to talk about the isJues before the Board . 

. 1 

15. Responding Officials are not satisfied with the 

outcomes. ! 


16. The Boards, <;Is they currently operate, facilitate 

settlement of complaints; they do not resolve conflict. 


17. Workplace communications and relationships are 
not likely to signific~ntly improve as a result of the Board 

• I Iprocess, as It currer y operates. 

18. Management Ifeels strongly that it is not 

adequately represented during the conference. 


19. Problems are arising concerning the interpretation 
of and compliance with settlement agreements. 

iii 



D. Additional Observations: 

20. Requiring p~rties to participate in the assessment 
and resolution phases of the conference may contribute

I 

to dissatisfaction with settlements. 
< 


I 

< I

21 . Board members are unaware that parties felt 
I 

pressured to settle. 

I 
22. Parties are not meeting face to face to discuss 
their problems pri6r to the Board process. < 


I 

I 

23. < USDA empl;oyees want the opportunity to meet, 
faCE) to face, earl~in the life of a dispute, in the presence 
of a skilled and unbiased third party, to attempt to 
res~)lve the disputb.

I 

24. RespondinJ Officials are concerned that cases 
without foundatiOn are getting to the Boards. 

I <

25. There need~ to be greater cooperation and better 
communication ar< ong the Boards; EEO counselors, and 
adjudicators. 

E. TIme and Cost: I 
1 . The Board process facilitates closure of EEO 

cornplaints in less time than closures are generally 
 Iachieved under t1e traditional 1614 process. 

, < ,. 
I 

2. The costs bf the Board process, excluding the
I . 

co:sts of settlem~nt agreements, are less than the costs 
of the traditional! 1614 process. 

3. The costsof the outcomes reached through the 
Board process w:ere greater than the costs of outcomes 
in comparable cases under the traditional 1614 process. 

4. Overall, Jhen considering the cost of the 
processes and cost of outcomes, it is not clear that the 
BClards are less 90stly than the traditional 1614 process. 

I 
i 
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IV. RECOMMENDATIONS 

1 . The Dispute Resolution Boards, with the changes 
I 

recommended in /this report, should continue. 

2. The Sec.retarv should adopt, publicize throughout 
USDA, ,and foll01' a policy that Board proceedings are 
intf:!nded to provide an opportunity for parties to 
voluntarily achieve resolution, and that resolution, while I de:;irable, is not randatory.' ;, . 

I 3. The Department should establish and disseminate a 
clear mission statement and operating procedure for the 

I 
 Boards. 


I 4. The Boards should provide all parties with clear 
information aboJt the Board process ahead of time, and 
gn~ater scheduliMg flexibility. ' 

5. The Boardl should act in afactfinding and 
assessment role lbefore ,offering mediation or resolution to 

thl:! parties.. I I . ' 

6. The assessment and resolution stages of the 
. I 

conference should be optional for Complainants. . 

7. Board meLbers '~hoUld receive formal mediation 
I . 

training from a qualified mediation instructor, and training 
in the drafting of clear settlement agreements, and the 
use of techniqu~s designed, to ensur.e that partiesclear.ly 
understand the agreements they sign. 

S.· OCRE shduld work with agencies to establish a
clear policy conterning agency representation and 
Responding Offibial representation during Board 
conferences. . , 

. 9. The Department should establish, or require 
agencies to est~blish, a mechanism that ensures . 
compliance witnl~ agreements reached during the Board 
process. . '. , 

I ' 

v 
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10. The Boards should have recordkeeping, quality 

control and evalOation systems in place to track the 

Board's activity./ 


11., OCRE sho.uld promptly establish clearly delineated 
'1 . . 

rolles and operating procedures for counselors, Board 
. 1 • 

ml;tmbers, adjudicators, and all other components of the 

EEO complaints 'process. 


1;l. A thoroudh operations review of the Boards should 

bo undertaken as_soon as. possible.' .. . 


1:3. A thorOt.i~h legal review of the Boards should be 

undertaken. I '. . 
14. An impler;nentation team, consisting of individuals 


. inside and outside OCRE, should be established to 

implement the ~ecommendations in this evaluation report. 

Membership should include individuals with expertise in 

A.DR and conflict management.


I . 
15. The Department should establish an alternative 

dispute resoluti:on process or processes, to be used 

before the filing of a formal EEO complaint, in which 

employees and/ managers are given the opportunity to . 

meet face to face, with a neutral mediator/facilitator, to 

clttempt to volJntarily, resolve their disputes. 

. r . 

J'LTERNATE RECOMMENDATION: 
I" . . . 

'16: The Department should offer an alternative dispute 

J'esolution prodess or processes, to be used before 


I 
disputes reach: any established· formal or informal dispute 

system. The AIDR pro,'cess should encourage employees . 


. and managers to meet face to face, with a 
mediator/facilitator/ombudsperson, in an attempt to 
voluntarily res61ve disputes of all kinds. . . . 

I· 
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I. BACKGROUND 

A. EEO Law. 

Congress has made it unlawful·for federal agencies to discriminate against 
employees and applicants for :emPIOyment (employees) based on race, color, 
religion, sex, national origin, age, or handicap. Individuals who believe they were 
the subject of discrimination rt,ay file an equal employment opportunity (EEO) 
complaint against the alleged biscriminating agency and seek a variety of remedies. 

. Regulations issued by the Equal Employment Opportunity Commission 
(EEOC), located in the Code O:f Federal Regulations at 29 C. F. R. Part 1 614 (1614), 
govern the processing of federal sector EEO disputes. Any employee who believes 
(s)he has been the subject of ~ob discrimination must first consult an EEO 
counselor. If the matter is no:t resolved in the counseling stage, the employee may 
file a formal EEO complaint. If a complaint is not dismissed for one of the reasons 
enumerated in 'I 614, the age~cy must complete an investigation within 180 days 
of the date the complaint wa~ filed. After that 180-day period, the complainant 

I . 

may either haVE! a hearing bef10re an ,EEOC administrative judge, who makes a 
recommended decision for the agency's consideration, or receive an immediate 
decision from the agency. If Lnsuccessful, the complainant may appeal to the 

I 

EEOC, or file a civil action in federal district court. . 

· AI . D' R I I . ' .B. ternatlve Ispute eso utlon. . 

Recently, federal agendies' have' been encouraged to resolve disputes of all 
kinds through atlternative disp;ute resolution (ADR) (~, mediation, miniti'ials, early 
neutral evaluation). Resolving disputes through ADR generally costs less in time 
and money than adjudication,! and can result in "win win" resolutions. The 
Administrative Dispute Resol8tion Act (ADR Act) states that using ADR would 
"enhance the operation of th~ Government and better serve the public." The Vice 
President's !\Iational Perform~nce Review (NPR) team's recent report on reinventing 
government calls on federal ~gencies to "expand their use of alternative dispute 
. resolution techniques." Sev~ral civil rights statutes encourage the use of ADR as 
well. 

Under 11314, ADR may be used at the counseling stage and after a 
complaint is fil19d. An agenc~ may use ADR at the counseling stage if the 
employee "agriges to participate in the procedure." Also under 1614, "[a]gencies 
are encouraged to incorporatb alternative dispute resolution techniques into their 
investigative enorts in order to promote early resolution of complaints. " 

1 

I 

I 

I ' 
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C. EEO at USDA. 

1 . Historical. 

< < I 

In 1987, when the numi:?er of EEO complaints filed was on the rise, USDA 

began utilizing full-time EEO counselors on a pilot basis during the pre-complaint 

stage. Because <of the high ratb of resolution during that pilot, USDA began using 

full-time counseltJrs on a permanent basis in 1989. The filing of EEO complaints,at 


< I 
,USDA began rising once again liin 1992, increasing from 211 in FY 1991, to 463 in < 

< « 'FY 1992, to 683 in FY 1993. 
" , I 

2. Secretary Espy's eEO Policy. ' 

On April 15, 1993, secr~tary Espy issued an EEO and Civil Rights Policy 
Statement (Policy Statement) ~or USDA. The Secretary stressed the need to 
"create an environment where iemployees and supervisors are able to discuss 
concerns openly .... " (Attachment 1) The Secretary stated that he expected all , i< 

USDA managers to "work at u:nderstanding the basis of [EEO] complaints, and to 
< extend every effort to resolve them, where feasible, before they reach the formal 

stage." Two da,ys earlier, the Secretary issued a memorandum to agency heads 

concerning "EEO Complaints R'esolution," in which he expressed concern about the 


I 

increasing number of EEO complaints being filed against USDA. The Secretary 

directed all. manager's to "be ptoactive in addressing EEO issues and ... creating 

work environments that enco~rage and support complaint avoidance." He also 

directed agency heaqs to incl~de EEO complaints resolution as a permanent factor 

in each manager's and supervisor's civil rights performance element.> (Attachment 


2)' I < < < < < 

To implernentthe Secretary's EEO Policy Statement, Wardell C. Townsend,
I 

Jr., Assistant Sff:!Cretary for Administration and USDA's senior EEO official, 

announced his intention to establish a number of programs that would "ensure 

fairness and equity in employment and the delivery of the Department's 

programs. ,,1 One such action) was the institution of a 3-month pilot project 

utilizing "Dispute Resolution ~oards", to resolve EEO complaints. 
 < 

3. The Dispute Resblution Boards. 
I 

A number of factors led to the idea of using Dispute Resolution Boards 
'«(Boards). One of the principal catalysts was the significant increase in EEO 


complaints med by USDA embloyees and the inability of USDA, with its existing 


1 July 29, '1993, Memorandum from Wardell C. Townsend, Jr., Assistant 
Secretary for Administration, to Agency Heads. 
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resources, to pmcess those complain,ts in a timely manner.2 The increase inEEO . 
complaints produced added costs for EEO investigations, which are conducted by 
an outside contractor. 3 Additibnally, because of the delays in handling the EEO 
caseload, there was great disruption in the workplace and personal anguish while 
EEO complaints remained 0~e~.4 Finally, because USDA could not keep up with 
the rise in complaints, a siJnificant complaint backlog developed.5 The 

I 

Department wanted to address lhese problems by establishing a process that 
would bring employees and m~nagers together, shortly after the filing of an EEO 
complaint, to talk about their problems and try to reach an early, mutually 
acceptable resolution of complaints. 6 The Department's principal objectives can 
be summarized ;as follows: I 

• Save time Py reducing the number of cases going thro~gh the 
entire EEO complaint process; . 

• Save monJy by reSolving· EEO disputes without incurring the 
cost of a lengthy investigation; and 

• Provide a fairer and less painful EEO process to all USDA . I 
employees affected by the EEO process. . 

The Board concept wad borrowed from the Navy and the Library of 
Congress. 7 Th(! Department ~nvisioned having a Board consisting of three 
impartial USDA employees pr~side over a 1-day proceeding attended by a 
"Complainant" (the emp.lOyeelWho filed the EEO complaint)' "Responding Official" 
(the manager alleged to have discriminated)' and ·"Resolving Official" (an agency 
official with settlement authotity). The Complainant and the Responding Official(s) 
would testify on the events leading to the filing of the EEO complaint, after which 
the Board would provide the parties with an assessment of the likely outcome of 

2 Interviews. with Mike Green, former Director, Complaints Management 
i

Division, Office of personnel;iThomas Beaumont, Acting Director~ Dispute i . ,
Resolution Boalrds; and Wardell C. Townsend, Jr. ., 

3 Green intl3rview. 

4 Townsend interview; interview with Larry Slagle, former Director, Office of 

. Personnel... I . . 
5 Interview with Mike Alexander, Executive Assistant to the Secretary . 


. 6 Alexander intervi~w. 


7 Green, Slagle interviews; Dispute Resolution Board focus group .. 
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the case and attempt to facilitate a settlement consistent with "good business 
practice." It was expected thatjbetween20% and 50% of EEO complaints could 
be settled at the Board stage. (Attachment 3) It was estimated that settlement of 
between 20%-35 1% of the case~ would save USDA money, and the pilot would be 
a success.8 ' 

In April 19~'3, a focus group consisting of USDA employees in the EEO and 
employee relations communitiesl began putting together the details of how the 
Boards might opelrate. USDA's IGeneral Counsel suggested that 1-person Boards 
might be as effective as 3-person Boards, and more efficient. The final decision 
was made by the Department t6 conduct a 3-month pilot from September to 
December 1993, using both 3-person and 1-person Boards. The Boards were to 
operate as a USDA "Reinventio~ Laboratory." ' , ' 

I 
For each cclse in the pilot~ the Board notified parties that they would be 

participating in a 1-day conference.' Pr:iQr to the conference, the Board would 
obtain documentclry information: relevant to the complaint. A "Guide for EEO 
Complaint Examinations by the Dispute Resolution Board" (Guide) was sent to 

, parties, and explained how the ~onference, consisting of factfinding, assessment, 
and resolution components, would work. (Attachment 4) Complainants and 
Responding Officials were told that they could have a representative present at the 
conference. 

The Guide explained that during the factfinding segment, the Board would 
hear testimony from both the C10mplainant and the Responding Official. A court 
reporter would record the testimony. If no settlement was reached during 
factfinding, the Board would m~et in private to review the evidence and prepare a 
"resolution offer." . The Board would reconvene the parties to give an assessment 
of the case, including the likely)outcome of an adjudication. Then, during the 
resolution stage, Board members would attempt to. achieve a. settlement using 
USDA's "Resolution Strategy. "I (Attachment 5) The Board would present its ' 
resolution offer tlo the Resolving Official, and then to all parties .. The Complainant . 
and Resolving Official (but not ItheResPOnding Official) would have an opportunity 
to discuss settlement options. If either the Complainant or Resolving Official 
wished to modify or reject the Board's offer, they had to explain why and present 
a reasonable alteirnative offer. I ..' . . 

If the com.plaint was settled, an agreement would be signed. If no 
settlement was reached, the irlvestigative process would continue. According to 
one of the Board's internal 6p~rating documents, where no resolution was reached 

8 "Dispute Resolution Boar~s, Operation. Summary"; Beaumont and Townsend.: 
interviews. ' , 
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because a supervisor would not agree toa "reasonable offer," that fact would "be 
documented and tl'ansmitted to the rating official for the supervisor for 
consideration in the preparation 6f the supervisor's annual rating in the critical EEO 
element." (Attachment 3) 

As noted above, providing a process that was fair to all sides of the 
complaint, and perceived that w~y by both management and employees filing EEO 
complaints, was an important otijective for the Boards. It was also hoped that the 
Board process would salvage pebple in the workplace, improve co.mmunication _ 
between empioyeos and their supervisors, and produce fair and satisfactory 
outcomes. 9 - Finally,in many cases, management was seen as failing to take 

- I

- action to resolve [EO disputes'IThe Board process was intended to be one in 
which management would be required to sit down with an employee complaining 
of discrimination, ;and discuss thf dispute in the presence of a third party in an 
attempt to resolve the dispute, so all USDA employees could return to productive 
activity. 10 

4. Board Members. 

The Board rnembers were selected by the then Director of the EEO 
Complaints Mana~lement Division, and the current Acting Director of the Boards. 
All but one of the individuals initially selected to serve on the Boards were 
members of the focus group thalt made recommendations on implementing the 
Boards. For the California cases (see below), two additional Board members were 
added. Board members were gJnerally selected for their "good common sense and 
a basic understanding of the corhplaint process and dispute resolution. ,,11 _ 

Another factor in the selection df Board members was diversity. 12 Training
I 

consisted primarily of teaching Board members USDA's Resolution Strategy, and 
discussions amon'g the Board m~mbers in which they anticipated issues and 
situations that rpi!~ht arise in ca~es and discussed how to address those 
situations. 13 - 

9 Town~end, !Beaumont, and Alexander interviews. 


10 Alexander interview. 


11 Beaumont interview. 


12 Townsend, Green interviews. 


13 Beaumont interview;-BoJrd focus group. 
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II. METHOP 

A. The Evaluation Team. 

In January 1994, the Assistant S~cretary for Administration, David 
Montoya, USDA's Director, Office of Civil Rights Enforcement (OCRE), Mike 
Alexander, Executive Assistantlto the Secretary, and James S. Gilliland, USDA's 
General Counsel, jointly decided that Jeffrey Knjshkowy, USDA's Dispute 
Resolution Spech31ist (DRS), shbuld conduct an evaluation of the Boards. The DRS, 
an attorney in USDA's Office O:f the General Counsel, is responsible for 
implementing thEI ADR Act at USDA, and is a member of a government-wide group 
sanctioned by the Administrati*e Conference of the Uriited States (ACUS) that is 
designing ADR systems for federal agencies. .
, ' . I . . . . 

. As the. firs;t step, the DRS sought to create an evaluation team with 
individuals who would satisfy three criteria: . 

, • backgrounds and explrtise in pertinent areas, including EEO and 

personnel issues, evaluation, statistics, and ADR; 
. ,I . 
• represEmtation of both management and non-management views; and 

• diversity . 

Twelve individuals, 9 USDA employees and 3 non-USDA individuals, were 
identified to serVe on the tearrl. The USDA employees were: . I 

J 

• GeorgeJustu~, Equal Opportunity Specialist, Food Safety & 
Inspection Service, who represents that agency in the EEO complaint 
pmcess; 

• Pierpont Mobley, Branch Manager, EEO Compliance and 
I 

Enforcement, Soil ConservationServica; 

I 
• Vivian Ortiz, <I:hief, Employee and Labor Relations Branch, Federal 

I 

Crop Insurance Corporation; 
I 

• Delores RUffi~, Director of EEO Counseling and Mediation and a 
cCllunselor/mediator, Animal and Plant Health Inspection Service 
(A.PHIS); I. . . . 
• Matina Sawiqki, Program Evaluation Specialist, APHIS, who had 
rE·cently evaluated EEO complaints resolution within APHIS; 
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I 

f) Gary Schmidt, an OCRE grievance examiner with experience in EEO 
adjudication; I . . . . ... . 
f) Charles Warrick, Acting Director, Compensation Division, Office of 
Pers,onnel; 

I 

. 

. 

i 

. . I ; 
til Judith Works, an attorney, supervisor of the Forest Service EEO 
cowlselors, and f~rmer Dispute Resolution Board member; and 

• Jeremy Wu, Chief of the Statistics Branch of the Agricultural 
Marketing Service! and chair of an employee focus group that had 
previously issued b'report and recommendations on EEO issues. 

. . I 
The three non-USDA employees were: . 

• Cassandra Me~oken, Director, Special Services Staff, Office of 
Federal Operation~, EEOC; . 


I 

• Nancy Miller, S;enior Attorney with ACUS and Co-Chair of the 
Eva~uation Subgroup of the ACUS Dispute Systems Design Working 
Group; and 

o Daniel Rainey, a consultant to USDA with expertise in the design 
and evaluation of~ispute resolution systems, civil rights, and 
facilitation. . 

This Team was Clpproved by the Assistant Secretary for Administration, the 
Executive Assistant to the Sec1retary, OCRE's Director, and the Acting Director, 
Dispute Resolutil:ln Boards. 

B. Scope and Objectives. 

The Evaluation Team w~s asked to .evaluate the Board "pilot," Le.,· the 
Board's operations during the three-month period beginning in mid-September 
1993 and endin!~ in mid-Decert,ber 1993. USDA officials were interested in having 
a number of issues addressed:j Did the Board process cost less in time and money 
than the traditional 1614 proc:ess? Was the Board process perceived as fair by all 
parties? Did the! Board proces~ improve working relationships? Were people 
satisfied with the outcomes of the Board process? Were there any downsides to 
the Boards? Dicl perceptions 6f the Boards change once parties went through the 
process? Should the Boardprbcess be continued? If so, what improvements 
should. be made, and at what cost? Should the Board process be mandatory or 

I· . . . 
voluntary? Should the Board process be used in non-EEO disputes? How does the 
Board process compare with the· traditional EEO complaints process under 1614? 
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Are there are other methods of ADR that can be used to resolve EEO 
complaints. 14 

, I 
C. 	 Cases Inciuded in the Evaluation. 

I 
i 

,
The Board pilot included those cases in which Board conferences were 

" I 	 " 
scheduled between September 14, 1993, and December 17, 1993. In total, 48 
cases were included in the pil6t, 36 in the Washington, D.C. area, and 12 involving

i 	 " 
the Western Region (Region 5) of the Forest Service. Participation by all disputing 
parties in the Ci:lSeS selected tor the Board pilot was mandatory. Of the 48 cases, 
1 was withdrawnby the employee, 2 were dismissed after an offer of full relief 
was made, 1 was not settled! and continued in the 1614 process, 13 were settled 
prior to the day of the conference, 23 were settled on the day of the conference, 
and 8 were settled after the day of the conference. 

I 
1. Washington, D.Cl:. Cases. 

I 
The Boalrd pilot, as originally designed, was to include only EEO complaints 

filed by employees"in the Wa~hirigt6n,D.C. area. Included in that category were 
"I
I 

(1) all complaints which were filed with USDA, but which USDA had not, by July 
29, 1993, either formally "atcepted" or dismissed; and (2) complaints filed after 
July 29, 1993" that could b~ scheduled for a Board conference"during the three-
month pilot period. 15 , I " 

2. California Cases. 
i 

I 
After the Board pilot began, a decision was made to extend the pilot to 

include 7 or 8 older, sensitiv~, and ,ongoing discrimination complaints in the Forest 
Service's Region 5, primaril~ involving Hispanic employees. A number of these 
cases had become the subject of Departmental investigations and congressional 
inquiries. USDA officials de~ided that, since these disputes were not being 
resolved throUigh other mearls, the Boards should be utilized to assist in resolving , 
them. Several other Forest Service cases from Region 5 were also selected to,

I 	 , 

participate in the pilot. Two Boards (each 3-member) went to California for 
conferences during the peri6d October 26, 1993, through November 5, 1993.16 ,

" I' 

14 Townsend, Alexande'r, Beaumont interviews. 

'15 Beaumont interview. 

16 A"iexander, Beaumont interviews. 
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3. . Comparison Group. . . . ! 

To answer the qUestior' whether the Board process resulted insavin~~ of . 
time and/or. money to USDA, it was necessary to compare Board cases with cases 

.	that had gone through the traditional 1614 process. After considering a number of 
options, the Evaluation Teami concluded that the Board cases should be compared 
with a comparable number ofl recently closed complaints that had gone through the' 
traditional 1614 process. The Comparison Group consisted of 41 cases that had 

1 	 . . 

gone through the 1614 proc~ss, and that were closed between October and 
December 199:3, either through dismissal, withdrawal, settlement, or decision .. 
The Comparison Group included complaints 'filed by USDA employees from all parts 
of the country. 

D. Data Collection • 

. Data fo~ the evaluationl was collected primarily through four methods: (1) 
interviews with program officials responsible for administering USDA's EEO 
program and, in particular, thbsewho developed and are administering the Boards; 

. I 	 . 

(2) questionnaires to users of the Board process; (3) focus groups with users of 
the Board process (interview~ were done in cases where individuals could not 
attend a focus group), and with Board members, EEO counselors and adjudicators; 
and (4) documfmtary researci'

I 
. , 

J . 1. Interviews. 

Interviews were condubted primarily with officials responsible for 
implementing USDA'sEEO P91icy and programs to find out what conditions led to' 
the creation of the Boards, what those officials had hoped the Boards would 
accomplish, and, having had ~he opportunity to see the Boards in operation for a 
period of months, whether they believed the Boards were fulfilling those hopes. 
Those interviewed from USD~ were: (1) Wardell Townsend, Assistan,t Secretary 
for Administration and USDAI's senior EEO official, (2) Mike Alexander, Executive 
Assistant to the Secretary, (3) David Montoya, Director, OCRE, (4) Larry. Siagle,
former [)irector'of personnel,1 (5) Mike Green, former Director, EEO Complaints 
Management Division, (6) Tom Beaumont, Acting Director, Dispute Resolution 

. 	 I 

Boards, OCRE, (7) Carol Fields, Acting Director, Employment Complaints . 
. . Adjudication, OCRE, (8) Larry Cavallaro, Director, Counseling/Mediation, OCRE; 

and (9) Alma Hobbs, Chairpe~son, USDA National Performance Review Team ..Also 
interviewed WilS an attorney Ithat represents several of the Complainants. 

2. Questionnaires. 

A questionnaire was designed for participants in the 48 Board cases to learn 
about their experiences with the Board process .. The same questionnaire was 
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! 

developed for th13 Complainants, Responding Officials, and Resolving Officials in 
those cases. The questionnair~ is diVided into nine sections and 70 questions -- 65 , , 

multiple choice, ,and 5 essays. I 89 sets of responses were tabulated: 24 from 
Complainants (5:2.2% responding), 45 from Responding Officials (60.8%), and 20 

I 
from Resolving Officials (55.6'fO)' Two of the 48 cases were excluded from the 
tabulations because parties from those cases believed that settlement was reached 
before the Board process begah, and did not complete the questionnaire. 

A second, similar questilnnaire was developed for ~he parties who 
participated in cclses processed under the traditional 1614 approach. Because of 
difficulty in obtaiining the nam~s and addresses of the parties in those cases, 
questionnaires were sent only to the employees who filed the complaints. Due to 
incomplete information at the time this Report was being written, the Team 
concluded that rio reliable comparisons between the Comparison Group and the 
pilot cases would be drawn. Nonetheless, some of the common themes that 
surfaced. in, the Comparison Grpup's essay answers are summarized in this· report. 

! 

3. Focus Groups. 

Focus groups were conducted to enable face to face communication with as 
many of the Complainants, Responding Officials, ,and Resolving Officials 'as 
possible in the short time availbble to the Evaluation Team. The focus groups were 

I 	 ' 
conducted between March 4, ~ 994 and March 15, 1994, by various members of 
the Team. 'In total, there were 18 focus groups attended by roughly 70 

I 

Complainants, Responding Officials, Resolving Officials, Board members, EEO 
I 	 ' 

counselors and adjudicators. In addition, there were 12 interviews in lieu of focus 
groups. I . ' , 

4. 	 Documentary Research. 


I 

Documents were reviewed to obtain (1) information on the operations of the 

Boards, and (2) data concernir~g the time arid cost of cases processed under both 
the Board process and the traditional 1614 process., Documentation relating to the 
operation of the Boards consi~ted principally of several internal documents , 
explaining the objectives and operations of the Boards, the Guide and standard 
correspondencEisent to the parties, and a document explaining the Resolution 

I, 	 ' 

Strategy. Case files were reviewed to obtain information on case processing time 
and the cost of the outcomeslof the cases. Finally, Board and other OCRE records 
were reviewed in an attempt to calculate the average cost (Board time, employee 
time, investigation costs, etc.;) for processing EEO cases, -excluding outcome costs. 
, , 	 ,I ' ' ' 
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E. The· Evaluation Process. 

After ascertaining the USDA officials' goals for the evaluation, the 
Evaluation Team identified thrJe general areas of inquiry -- efficiency (time and 
cost issues), process (operatiops, fairness, u~er satisfaction, etc.), and outcomes 
(settlement/resolution cost:;). fhe Team identified the potential sources for data in 
each of those areas, and the methods of collecting the data. The Team then . 
developed questiions to be ask~d in the questionnaires, interviews and focus 
groups, all the time striving to :ensure that questions were asked of all participants 
in a consistent, neutral and comprehensive manner. Responses to the 
questionnaires and participatioh in the focus groups and interviews were voluntary. 

i . 
. I . 

Da~a on the operation o~ the Boards was obtained from the Boards. This 

I . 
included standard documentation used by the Boards in each of its 'cases, two 
focus groups conducted with Board members, and an interview with the Director 
of the Boards. In addition,foc1us.groups were conducted with 5 EEO counselors, 
and 5 EEO adjudlicators to asc~rtain their views on the Board process. USDA 
officials were also interviewed to gain their perspectives on the Board's operations. 

As stated previously, data concerning time, cost, and outcomes in the Board 
and the traditional 1614 proce~ses was obtained through review of case files, and 
from OCRE's reGords. A checklist was created to ensure that documentary 
information was obtained in a bonsistent manner for all cases. The Evaluation 
Team also called USDA employees (Le., Complainants, Responding Officials, 
Resolving Officiclls, and employee relations personnel) who participated in 4 
randomly picked Washington, b.c. Board cases, and 1 randomly picked California 
Board case, to attempt to asc·~rtain the value of the average time spent by USDA 
employees on Board cases. 

III. OBSERV~lTIONS 

From the data obtained jthrough the 4 data collection methods, the .. 
. Evaluation TearT). developed the Observations and Recommendations that follow.· . 
The Observations are divided i'nto two categories: qualitative (user satisfaction, 
fairness, etc.) and quantitativ~ (time and cost). There is one set of 
Recommendations. I. 

Separate discussions ofl the California cases and the questionnaire essay 

responses by the Complainants in the Comparison Group precede the 

Recommendations. 
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A. QualitativE! Analysis. ' 

Based on the data collected during the evaluation, the Evaluation Team has 
made the followi,ng qualitative lobservations. We have divided this section into four 
parts: (1) obser,vations about the parties' views before entering the Board process; 
(2) observations about their vi~ws during the Board process; (3) observations 
about their views after the Bo~rd process; 'and (4) additional observations. In 
those instances where the obs:ervation could fall into more than one category, we 
have attempted to place it in the most appropriate category. The questionnaire 
,I ' , 

tabulations supporting these O,bservations and Recommendations ~re included as 
Attachment 6 to this report. References such as "B(5)" refer to the questionnaire 
number and the co~resPOndingl responses supporting the observations. 

1 . Observations -- B~fore The Board Process 
, I 

Observation 1: Parties were apprehensive entering the Board process. Only 
, 50.0% of the Complainants e~pected the Board process to be fair, while slightly 
,less than 50.0% of the Respo~ding Officials and Resolving Officials expected the 
process to be fair. A(3). Contributing to the apprehension was the initial 
correspondence from the Boards. Complainants were told their complaints "will be 
dismissed" if thHY failed to coOperate with the Board, while management was told 
that agencies cCluld not provid~ them with representation, and that failure to 
cooperate would "probably" result in an "adverse inference." Complainants were 
'also wary because of the perceived inherent bias 'toward management. From 

management's perspective, thb "word around USDA" was that management had 

to settle all caSE~S, and that "complainants will get something." Also, the "Guide" 

provided to parties before the 'process is an extremely formal and legalistic 

document, and makes the Board' conference sound like a very formal proceeding. 


, Observation 2: Parties bxpected, and welcomed, tlhe opportunity to have 

the facts heard by a third part~. Despite the initial apprehension, Complainants 

wanted the opportunity to pro~e discrimination, while management wanted the 


, opportunity to, defend themselves. " 

Obs~rvation3: Inmanlgement's view, the Department's policy is to "settle 
at all costs" allEEO cO'mplaints, irrespective of merit. This perception is fed by, 

, , 
among other things, (1) Board, settlement rates approa~hing 100%; (2) talk of 
success in terms of percentages; (3)' emphasis on money and time; and (4) , 
statements in the Guide such las, "Settlement is always preferred, on the right 
terms." According to USDA's Resolution Strategy, followed by the Boards and the 
EEO counselors, because therb is no guaranteed winner in an EEO case, 
"settlement is s.till preferred, ~n the right terms, even if the cl1ance of winning is 
very high." (Attachment 5)! : ' 
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Observation 4: Parties feel inconvenienced by, and management feels iII
prepared to participate in, the Board conference. The questionnaire responses 
indicate that there was insufficient flexibility in the scheduling of the conferences 
for all parties. EI(6). Moreove~, managers, particularly Responding Officials, did 
not have timely notification of Ithe Board conference, and felt unprepared to . 
participate in the conference. !This feeling is attributable to a lack of understanding 

.of the mission of the Boards, indirect communication between the Boards and 
Responding Officials before th~ conference, and, in some instances, failure to 
receive the Guide. A(7), B(2). 

2. Observations -- During The Board Process 

Observation 5: Parties' actual experience with the Board process differed 
from their expec:tations. 

• 54.0% of the Complainants and 60.0% of the Resolving Officials· 
were more satisfied with the Board process than they had expected to 
be. 33.0% of the Responding Officials were more satisfied and 
33.0% less satisfied with the Board process than they had expected 
to be. C(3). 

• Parties expected an opportunity to present evidence, to receive an 
assessment, and,l in some instances, a "decision." In many cases, . 
only the "resolution" stage of the Board conference took place. 

· I db··· d 'h .• Management expecte to e permltte to ave a representative 
present during th~ conference. In some cases they were permitted to 
have a representative or representatives present; in other cases, 
especially in Califprnia, management representatives were not allowed 
to attend the con~erence. This example demonstrates inconsistency 
in the Boards' oparations .. 
.. I .. . 

Observation 6: Parties found the Board members to be fair, unbiased,. and 
effective in the conduct of the conference. Complainants overwhelmingly felt that 
they were treat.3d with respedt by Board members. Significantly, Responding 
Officials, the group that was Ibast satisfied with the Board process, had many 
favorable things to say about ~he skills, fairness, and demeanor of the Board 
members. B(11)-( 19). 

Observatiion 7: Complainants felt intimidated during the Board conference. 
I . 

Questionnaire msponses and focus groups revealed that a substantial percentage 
of Complainants who attended a Board conference felt this way. B(7). Factors 
contributing to the intimidatioh included the number of agency officials present 

" , " 
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during the confemnce, pressure to settle, and threats of retaliation if the 
Complainant did not settle. ' 

Observatioln 8: The Boa~d process, as it currently operates, does not 
emphasize communication among the parties. While the Board conference gives 
parties the opportunity to sit ddwn together in the same room to discuss the 
problem, sometirlleS for the first time, only about 10.0% of the Complainants and 
27.0% of the Responding Officials felt that meetings and conversations with the 
other side helped' to settle the tomplaint. Conversations centered around 
settlement terms and offers. nit the underlying issues. C(51. 

3. Observations -- Aier The Board Process . . . 

Observation 9: Complainants, Responding Officials, and Resolving Officials 
believe that the I~oard process) with changes, should continue. (Figure 1) The 
parties all. recognized the. poterltial.good that can be done by a Board-type process. 
While not seeing the Boards as: a flawless process, many see it as the best first 
step in the right direction. 71.P% of 
the Complainants and 80.0% of the 
Resolving Officials believe the Board 
process should be continued, ~ither as 
is or with changes. Perhaps tHe most 

. significant endorsement of thel Board 
process came from the group that was 
the least satisfied with the Bo~rd 
process, Responding Officials:)' 69.0% 
believe the Board process shol!Jld be 
continued. Despite concerns ~bout the 

'. I
fairness of the process and outc.omes 
in their cases, Complainants, I . 
Responding Officials and Reso,lving 
Officials want t6 get to the table, 

100 

.eo 

60 

40 

20 

Discontinued Other 

ca. In my opinion, the Board process should be: 

Percent 

. ContInued 

discuss the issues, ..and.move bn. C(6). Figure 1 

I 
Observatiion 10: Complainants, Responding Officials, and Resolving Off.icials 

appreciated the opportunity for early settlement of EEO complaints that the Boards 
offered. This appreciation related primarily to the savings of time and reduction in 
stress. It had much less to db with the parties' satisfaction with the actual 
outcomes, or the way those dutcomes were reached. '. 

I 

Observation 11: PartiJs were disappointed if their Board ~onferences did 
not include fac1l:finding or assessment. Complainants clearly wanted to have the 
substance of their complaints' heard, and wanted to demonstrate why they 
believed discrimination had·obcurred;·RespondingOfficials wanted to. demonstrate 
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that the complaint had no merit, and resented settling when the merits were not 

discussed. 


. Observation 12: Resolying Officials and Complainants are more satisfied . 
with the Board process than ~esponding Officials. (See Figures 2, 3, 4) 60.0% of 
the Resolving Officials thQugHt the Board process was fair, while 50.0% were . 
satisfied with the overall Boa~d process 
and 56.0% with the conference. 
46.0% of the Complainants J..ere 
satisfied with the overall Boa~d process 
and found it to be fair, while 53.0% 
were satisfied with the confe~ence. In 
distinct contrast, only 29.0%1 of the 
Responding Officials were satisfied 
with the overall Board procesb, 31.0% 

. believe the process was fair,. bnd 
34.0% were scltisfied with th1e 

. conference. B(1), C(1 L C(2)., 
Resolving Officials are not dir1ectly at 
risk and can get cases off the books; 
Complainants ~Iet something bnd feel 
vindicated; Responding Officibls "lose," 
do not get a delcision; and II 
pressured. 

100 

80 

C1. I was satisfied with the 
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DIsagree Agree 
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Figure 3 
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B1. I was satisfied with the Board conference. 
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Observation 13: Complainants are not happy with the outcome simply
I ' ' 

because they "got'something.1 Conventional wisdom would indicate that, in light 
of the high settlE~ment rate, Co,mplainants would have a great affinity for the Board ' 
process. However,.only 38.0% of the Complainants are satisfied with the 
outcomes. Non!3theless, getti~gsomething now was viewed as better than going 
through a lengthy process with no Boards. 0(1) (Figure 5). 

, I 

I 
Observatii:m 14: Complainants were less satisfied with the process and the 

outcome when they did not hJve the opportunity to talk about the issues before 
I 

the Boards. Focus groups and questionnaire essay responses reveal that 
Complainants want to put the /issueson,the table to demonstrate that, ' 
discrimination hi:ls occurred, to have disciplinary action taken against managers 
who discriminatlB, and to keeplothers from being hurt in the future. They tend to 
view the Board process as being designed to eliminate their complaints rather than 
address their concerns. ) ' . 

Observation 15: Responding Officials are not satisfied with the outcomes. 
53.0% of the R'Bsponding Offi1cials said they were dissatisfied with the outcome, 
while 62.0% believe the outcame is not fair. 0(1), 0(2) (Figures 5, 6). 
Nonetheless, Responding Offirials are happy to have the complaint settled. 

D1. I am satisfied with the of the 02. The outcome is fair to both sides. 
Board process. 

Percent Percent 

100 
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100 
DC 
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80 .Rsv 80 .Rsv 
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80 
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20 20 7 5 

0 0
DIsagree Agree 
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No opinion Other No Opinion Other 

Figure 5 Figure 6 

Observation 16: The ~oards, as they currently operate, facilitate settlement 
of complaints; they do not resolve conflict. One questionnaire response typifies

I 

the parties' ViE!WS of the Board process: 
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th4~ "Dispute Resolution Board" ... is, in fact, a 
settlement board, where the board members negotiate a 
settlement betw~en two parties,' without ever bringing . 
thl~ conflict to th1e table, much less resolving it. . 

A "settlement" removes the Jpecific complaint from the books, leaving the 
underly~ng problems intact; a j"resolution" a.ddresses and, i~ea"y, han~les ~he 
underlYing problems. The Department's philosophy of settling complaints IS 

evident from the Resolution Strategy (Attachment 5) and the Guide {Attachment 
4}, which talk primarily aboutl risk analysis, costs and benefits. Particularly when 
considering conflict in the wdrkplace, a resolution philosophy that focuses more on 

. I 

promoting undElrstanding of the underlying issues and improving communications 
and relationships is likely to result in greater long-term benefits than can be 

. achieved under the current sittlement philosophy. . 

Observation .17: . -Questionnaire responses indicate that communications and 
relationships in the workplac~ are not likely to significantly improve as a result of 
the Board process, as it curr~ntly operates. Those responses indicate that .. 
relationships and communications have worsened more often than they have 
improved since the Board probess. Significantly, among the Resolving Officials, 
the group that appears to vieW the Board process most favorably, 25.0% said 
communications in the worlq:~lace had worsened since the Board process, while 
only 10.0% said communications had improved. E(1), E(2). 

Observaltion 18: ManJgement feels strongly that it is not'adequately 
represented during the conference. The Team has struggled with understanding 
this problem. There appear th be two principal issues. First, the agency is 
permitted to helve only a nonfparticipating observer present. Agencies have 
expressed a desire and need to have a representative present who is 
knowledgeable in personnel ~nd EEO issues and who can advise the agency on key 

I • • 

matters UL.Q..", "Is this settlement legal?"}. The second issue pertains to 
Responding Officials. Board ~rocedures permit Responding Officials to have a 

.,representative present during! the conference. However, Responding Officials may 
not be represented by agenct personnel, but must retain their own personal 
representative. Responding Officials thus feel "hung out to dry." Much of this 
problem could be addressed through a dialogue between OCRE and agencies about 
the representation issues, thtr bases for management concerns, the rationale for 
the Board's policy, and possible solutions. 

I' , ' 
Observation 19: Problems are arising concerning the interpretation of and 

compliance with settlement agreements reached during the Board process. A 
number of Cornplainants belibve that the agencies are not complying with the 
agreement, whereas the ageMcies believe that some complainants are seeking more 

, , than- is- provided for in the s~ttlement. The Boards do not have a mechanism in 
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I 

place for followin!l up on settlement agreements, and Complainants and their. 
counsel are confused about whJre to go with their compliance questions. . I . . . 

I 

4. Additional Observa/1:iOnS 

. Observatioll1 20: Requiring parties to participate in the "assessment" and 
"resolution" parts; of the Board bonferencemay contribute to parties' 
dissatisfaction with settlementsl• It is generally preferable for ADR techniques to 

I 
be used on a vollintary basis. Requiring parties to participate in the assessment 
(which is intended to serve as areality check that leads parties to think more about 
settlement) and nesolution com~onentsof the conference is contrary to 

I . 

fundamental ADR principles, may lead parties to conclude that they must settle, 
and, ultimately, may lead to settlements that, will not last. . 

I 
Observation 21: Board ,pembers are unaware that parties feel pressured to 

settle. 111 the focus group conducted with all Board members, the consensus was 
that parties were not settling b~cause of pressure. While in some cases the parties 
may not have felt undue pressJre to settle, many participants in the Board process 
expressed opinions to the cont~ary. As stated in the previous observation, 
pressure to settl£l, whether act~al or perceived, is not conducive to settlements 
that are either satisfactory or durable. B(25). 

. , 

Observation 22: partiesl are not meeting face to face to discuss their . 
problems prior t(1 the Board process. Only 12.5% of the Complainants said they

, 

had the opportunity to meet with management during the counseling stage. The 
I 

counseling/mediation program is . 
misnamed. Currently, no comritment . 
has been made to the mediation part of GS. During the counseling stage, I had the 

opportunity to meet with the other side. 
While mediation is occurring with 
the counseling/mediation prog~am. . 

. Percent· 
certain counselors or in certain 
agencies, it is nc)t happening tin a 
consistent basis. OpportunitiJs for· 
early resolution of conflict arelbeing 
missed. The lac:k of emphasis' at the 
Department on 'face to face mbetil1gs , 
between employees and 'mam~gers 
during the early stages of conflict 

I 

contributes to the filing of EE0 
I DIsagree Agreecomplaints. (Figure 7) G(1), Q(2), No opinion Other 

G(5). )Figure 7 
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. Observation 23:· USD~ employees want the opportunity to meet with each 
other earlier in the life of the dispute, in the presence of a·skilled, unbiased third 
party, to attemJ)t to resolve the dispute. All groups surveyed and interviewed 
believe face to 1face mediation! needs to be offered before a formal EEO complaint 'is 

filed. '. I.. .'. 

Observatiion 24: Resp~nuing Officials are concerned that cases without 
foundation are Sletting to the Boards. This concern seems to be based on 
Responding Officials' misconc:eption that a Complainant must demonstrate that the 
complaint has merit before it i:s accepted and gets to the Board. In fact, one of the 
reasons the Boards were established was to hear the facts and provide an 
assessment of the likely outc6me of an adjudication of the case. If the Boards 
consistently conduct factfindi~g and assessments, this concern on the part of

I . 

Responding Officials should diminish. Additionally, if conflict is addressed at the 
early stages, fewer EEO comd'aints will need to go to the Boards.. . 

Observatiion 25: There needs to be greater cooperation and better 
communication among the Bo,ards, EEO counselors and adjudicato.rs. It appears 
from comments made during focus groups and interviews with individuals working 
within USDA's EEO dispute rJsolution system that the different components of 
that system are not communi6ating effectively with each other, and are operating 

. I 

more in a competitive rather than cooperative manner. For example, criticism is 
directed at EEO counselors for not resolving enough disputes, and there is 
resentment toward the Boards because they are perceived as taking credit for 
resolutions achieved by the c6unselors. . 

.B. Quantitative Anal.ysis. 

1. Time. 

Observation: The Boar~ process facilitates clos~re of EEO complaints' in less 
time than closures are generally achieved under the traditional 1614 process. 

. I 
Data pertaining to the lime for processing EEO complaints in the Board and 

Comparison Group cases wa~ derived from the Board's records, files for cases in 
the Comparison Group, and inquiries to agency employee relations and EEO 

personnel.' . I '" 
Two methods were used for comparing time. The first was to compare the 

time elapsed, in both groups, from the filing of the EEO complaint to case closure. 
This method would show the average time for processing an EEO complaint in both 
categories. Thre problem witt:l comparing time in this manner was that many of the 
EEO complaints that went to ithe Boards had been filed, and were in the EEO 
complaint systf!m, for signifidant .periods cjf time before being assigned to the 
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Board as part of the pilot. Thus, to include those initial months in calculating time 
would not give a totally accurate picture of the time that the Board process took. 
Nonetheless, this was consider~d th~ best way to compare "apples" with "apples." 

Of the 48 130ard cases, J7 were closed during the,Board process. Time 
. tracking data was available for f6 of those cases. Considering the total time from 
filing of the complaint until clo~ure, the average processing time for Board cases 
was '152 days. Of the 41 case~ in the Comparison Group, time tracking data was 
available for 29 cases. ConsidJring the total time from filing of the complaint until 
closure, the average processing time for the Comparison Group was 238 days. 
Thus, the Board process, on average, took 86 days less per complaint than the 

,traditional 1614 process. 

An alternative method for comparing time was used which factored out the' 
time preceding assignment of dases to the Boards. All the cases in the pilot were 
"accepted" by th'e Boards, i.e., Inone of them were rejected or preliminarily 

,dismissed because they failed to meet the basic pleading requisites for proceeding 
under 1614. By comparing thel Board cases and the Comparison Group using date 
of acceptance (rclther than datJ of filing) to closure, the Team attempted to 
compare only the time when the sub;;tantive claims in the complaint were under 
consideration. 

Of the 41 cases in theCpmparison Group, the Team obtained data on 17 

cases'that were "accepted." Using the above-referenced alternative method, the 

average processing time for thJ Comparison Group was 136 days per complaint. 

For the Board cases, the Team lused .the Board's figures for "Board days" (date of 

assignment to the Boards to closure), which was marginally higher than the time 

from acceptance to closure. D~ring the Board process, the average time from 


I 

assignment to ck)sure was 46 cays. Thus, the Board process, on average, took 90 
days less per complaint than the traditional 1614 process. 

2. Cost. 

a. Proc::ess. 

Observati(m: The costs of the Board process, excluding the costs incurred 
under the terms of settlement agreements, are .Iess than the costs of the traditional 
1614. process, excluding the costs incurred under the disposition of such cases, 
whether by settlement or deci~ion. . . 

One of tht3 principal Objjctives of the Boards was to reduce the monetary 

cost of the EEO complaints process. 'Specifically, it was anticipated that the cost 

of lengthy inves-tigations, inclJding the amounts paid to investigators on contract 

with USDA, could be saved orl reduced by achieving settlements during the Board 
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. process. The other principal n"lonetary cost incurred during the EEO complaint 
process relates to the cost of!the time USDA employees expend in the process. 

. I· . . . 
As will be seen below, Ithe Team's attempt to compare the costs of 

processing caSE'S under the t,,:,o systems with any precision was ultimately a futile 
effort. Estimates given by OCREfor processing traditional 1614 cases are " . 
inconsistent, and no data exi~ts that would permit the tracking of the actual cost 

.. . . of Bo'ard cases. As we note i1n Recommendation #10, creation of an accurate 
recordkeeping system is critic1al to the operation of the Boards, as well as the EEO' 
complaints system as a whole. 

Information on the cosJs of processing the Board an.d Comparison Group 
cases was obtained from doc~mentation provided by OCRE. Information relating 
to the charges Ilf the contract investigators conducting investigations in traditional 
1614 cases ($4·,317.00 per dase) is probably the only accurate information . 
received with rospect to caselprocessing. This figure w8ssupported by a printout 
ofa database showing costs incurred in several hundred investigations in 1993. 
Since neither' the agencies nor OCRE maintain exact records of time and cost of 
employee time, many of the figures reflected below are estimates based on the 
best information available. 

For the Board cases, the process'ing cost per case was estimated by OCRE 
to be $2,206.00. This figurel was calculated by taking the grade level of the' 
Director of the Dispute Resolution Boards (GS 14/09)' 3 Board members (2 at GS 
14/05, 1 at GS 13/05), and 11 technician (GS 07/04), and multiplying the average 
time each individual spent pe~ case by the salary ($/hour) of each individual. The 
$2,206.00 figure includes the average time the Board staff spent preparing for and 

. attending the Board conferen6e. The $2,206.00 figure appears to be derived from 
1993 salaries plus overhead. . 

The $2,2,06.00 figure does not take into account the time spent by , 
Complainants, Hesponding and Resolving Officials, and agency contacts (Employee 

. Relations Specialists, etc.) pr~paring for and attending the Board 'conference, any 
time spent on settlement after the Board conference is completed, or any travel 
costs. No statistics or estimates were made by OCRE to calculate these costs, 
thus making it iimpossible to accurately calculate or estimate the average cost of a 
Board case. 

In an attempt to ascertain such an estimate, the Evaluation Team selected 5 
I ' 

random cases in the Board pilot, 4'from Washington, D.C., and 1 from California, 
and interviewed these partiesr·to ascertain their grade levels, and approximate'ly , 
how much timE~ each individual spent on the Board case. This approach was 
recommended by a financial analyst~ Based on interviews with Complainants and 
management officials, the average cost of non-Board employee time per Board 
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case is estimated at $14,1 07pO. Excluding the 1 California case, the average 
cost would be reduced by approximately $5,000.00 per case. This was the only 
information outside of aCRE available addressing this cost ·factor. It was collected 
in a very unscientific manner"and is considered to be very unreliable· information. 
Nonetheless, it is interesting to note that this is the perception of USDA employees 
concerning the time they exp~nd in the EEO process. 

One other method was jused in an attempt to estimate the average cost of 
USDA employef3 time per Board case. aCRE's calculations of the average cost of 
the Board staff time assumed Ithat Board members each spent 1 day preparing for 
a Board confere,nce, and 1 day attending the conference. It is known that 
Complainants, nesponding an~ Resolving .officials will each spend 1 day in a Board 
conference. (Note: in some cases there could be more than 1 Responding Official.) 
It is also fair to assume that ~ach ·of those individuals, on average, will take 1 day 
to prepare for the Conference!. Assuming the typical Complainant is a. GS 07/04, 
Responding Official a GS 14/05, and Resolving Official a GS .14/09, the average 
cost of USDA eimployee time !per Board case is $1,765.00. 17 If it is also .' 
assumed that an Employee R~'ations Specialist spends 1 day per .case (assuming a 
GS 14/05), then the total cos1t of non-Board time is $2,056.00 per case. 

. . I.' '. 
Adding the $2,206.00 /per case for Board staff time and $2,056~00 per case 

for non-Board time, the result: is an average of $4,262.00 per Board case. 
Because the time of parties ahd Employee Relations Specialists is probably more 
than. the time assumed here, the $4,262~00 figure is probably on the low side. 

. , - .. 

For the cases in the Comparison' Group, the per-case cost of the 
investigation is approximately $4,317:00. While this cost is- reasonably accurate, 
the remaining figures the Evaluation Team received relating to the in-house costs 
of a traditional 1614 case appear to be very unreliable. Some of the . 
documentation provided by 9CRE esthTlates the additional cost of investigating and 
adjudicating a traditional 161f1- case to be $6,000.00. This figure reportedly 
includes both OCRE adjudication time and the agency processing costs, including 
the time of the complainant, h,anagers, employee relations specialist, adjudicators,' 
and resolving officials. I 

Other information pro,-,!ided by aCRE suggests that the estimated cost per 
traditional 1614 case in the ~ormal complaint stage is approximately $12,298.00, 

17 The grade levels used ito obtain these 'cost figures are low, but not 
substantially lower than the grade levels of the actual pilot participants, as 
disclosed in the questionnaires. These figures are the same as the figures used to . 
calculate the time of Board staff, and have been used here for the sake of 
consistency and simplicity. 

I . 
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including a significant overheacl and operating cost factor. This figure conceivably 
would be augmented by inforn1ation contained in another document which 

, I 

suggested that an employee relations specialist's time on a typical EEO complaint
I 

could range between $3,186.0'0' and $4,482.0'0'. 

Despite the lack of rnliaJle information, because theooard process occurs 
early in the formal complaint process and, at least wi.th respect to 47 of the 48 
Board cases, the case ended vJithout going to a complete investigation 'or 
adjudication, it seems fairly cehain that the average cost of processing EEO 

, complaints through the Board wrocess will be less than the average cost of 
processing complaints under the traditional 1614 process. 

b. Outcomes. 

, . Observaticm: The costsfincurred by the Department under the terms of the 
settlement agree1ments facilitated by the Boards were greater than the costs ' 
incurred under the dispositions'in the Comparison Group, including settlements and 

decisions., '.' .1 . . ' ,. 

The average cost of the !outcomes of the 46 Board cases for which outcome 
information was available was $19,737.0'0'. This figure takes into consideration ' 
items such as cash settlements, compensatory damages, backpay and attorneys 
fees, as well as the monetary ~alue of non-cash settlements, such as training, 
travel, and tuition. A breakdo~n of outcome costs into the two geographical 
regions in the pilot -- Washington, D.C. and California -- shows that the average 
cost bf the outclJmeS in California was $60',250'.0'0', whereas the average cost of 
the outcomes in Washington, D.C. was $5,438.0'0'.. .' 

, I ' 3 . 
By comparison, the averrage cost of the outcomes ~nder the 1. cases In the 

Comparison Group for which closure information was available was $4,665.0'0'. A 
, , , I ' 

comparison of the 46 Board cases and the 31 Comparison Group cases shows that 
the outcome costs of the Boa~d cases exceed the outcome costs of the 
Comparison Group cases by a~ average of $15,0'72.0'0'. However, if the California 
cases are excluded, then the Board outcomes are $773.0'0' more, on average, than 
the Comparison Group cases. 

c. Total costs. 

Overall, when considering the cost of the processes and the cost of 
outcomes, it is InO~ clear that the Boards are less costly than the traditional 1614 
process. 
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C. The California Cases, 

The pilot cases from Region 5 of the Forest Service involved EEO complaints 
that, on average, were significantly older than the Washington, D.C: cases in the 
pilot. Most of the "California cases were specially selected for the Board pilot 
precisely because they were ollder, highly charged, and difficult to resolve. The 
Evaluation Team did not scrutihize the reasons why the settlements, in the , 

California cases were substantially higher than in the Washington, D.C. cases. 

However, it is reasonable to dJduce that disputes covering longer time spans and 
inflicting greater damage would require higher dollar amounts to achieve 
settlement. . 

While the settlement arll0unts in the California cases were higher than in the 
Washington, D.C. cases, the California parties' views of the Board process and the 
outcomes were 'generally consistent with those of the Washington, D.C. parties. 

The principal diflference was the greater intensity of those views. Complainants 


, appreciated the ·efforts of the ~oard members. However, they complained that· 

they were forced into settlements: several of them felt like they were "being . 
pushed to buy a used car, andi you had to take it then, that day.- or it would not be 
there tomorrow.n 

Complainan~s were disappointed that they did not have the 
opportunity to make their cases to the Board, and they complained about problems 
with management following tHrough with agreements. . 

. Forest Selrvice managermjlent's reaction to the Board process was similarly 
intense. The universal feeling was one of pressure to settle, even if cases had no 
merit. Management felt the process was biased against them, in part because they 
were not allowed to have representation during the Board conferences, while 
Complainants had an attorneyj present. Also, management observed Complainants 
meeting with DE)partment civil rights officials from Washington, D.C. outside the 

conferences, contributing to t?e impression of bias. Finally, management 

expressed the opinion that the selection olthe particular California cases for the 


, Board pilot was politically motivated,' . ' 

, . In sum, tlhe DepartmenJ,s good intentions in trying to resolve bitter, 
I . 

longstanding disputes have resulted in Forest Service management feeling 

convinced that they are presu1med guilty of discrimination, and Complainants being 

unhappy about their settleme+ts. , While the cost of settlements was high in 

comparison to the Washington, D.C. cases, use of the Boards in these California 

cases was a unique endeavorl, and does not reliably indicate the types of disputes 

the Boards would undertake ih the future. 
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D. 	 The Comparison Group's Responses. 

The Comparison Group complainants who responded to the questionnaire 
had many observations about the traditional EEO complaint process, and 
suggestions for ilTlproving that process. Some of the more frequently expressed 
comments wem: 

Of • 	 Speed up fhe EEO complaints process. The leng~hy process 
takes a toll on the work environment, family life, careers, and 
personal hialth. 

• EEOcomplaints should be handled by an independent, impartial 
group of i~dividuals. Independence and impartiality were cited, 
not only vJith respect to the individuals who decide EEO 
complaint~, but also EEO counselors, who are often seen as 
working for management. These employees did not trust the 

. current sy~tem. Only one of the employees had heard about 

. the BoardJ. Several said they would have utilized the Boards 
had that obtion been offered, but several others expressed 
distrust 0ier who would be sitting as Board members. 

• Resolve E~O disputes earlier in the process. In this connection, 
counselors should playa greater role in dispute resolution. 

• 	 Better edJcate employees of their rights and options in the EEO 
I 

process. Several responding employees complained that they 
did not un~erstand their'rights, and that information was 
withheld from them. 
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IV. . RECOMMENDATIONS. 

Recommendation 1: The Dispute Resolution Boards, with the changes 
. I 

recommended in this report, should continue. 

Recommendation 2: TJesecretary should adopt, publicize throughout 
USDA, and follclw, a policy th~t Bo.ard proceedings are intended to provide an 
opportunity for parties to volu'ntarily achieve resolution, and that resolution, while 
desirable, is not mandatory. 

RecommEmdation 3: USDA should establish a clear mission statement and 
I . 

operating procedures for the Boards, which should be documented in a clear 
written policy that should be disseminated throughout USDA, and applied 
consistently in all cases. 

Recommfmdation.4: The . Boards. should ensure that all parties receive timely 
I 

notification that they are involved in the Board process, provide them with a clear 
. written and ora'i explanation 6f how the Board process works, and provide 
scheduling flexibility to the pJrties attending a conference, so that all parties may 

I . . 

participate fully and fairly in the process. . 
. .' '. I 

Recommendation 5: The Boards should act in a factfinding and assessment 
role before offering mediation or resolution to the parties. 

Recommendation 6: The assessment and resolution stages of the Board 
I 

conference should be optional for Complainants. 

Recommendation 7: Blard members should receive formal mediation 
training from a qualified medi~tion instructor, and training in other essential skills, 
including the drafting of cleari settlement agreements, and the use of techniques 
designed to ensure that parties clearly understand the agreements they sign. 

I . 
Recommendation 8: OCRE shOUld work with agencies to establish a clear 


policy concerning agency re~resentation and Responding Official representation 

during Board c.onferences. 


Recommendation 9: ~he Department should establish, or require agencies 
to establish, a mechanism to: provide follow-up after settlements are reached in the 
Board process to ensure that! parties are complying with the terms of the 
agreement. 

Recommendation 10: OCRE should' have ongoing quality control and 
information systems in place, and a coherent recordkeeping system for the Boards 
and the entire EEO complaint process. 
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Recommendation 11: aCRE should promptly establish clearly delineated 
operating procE~duresfor couhselors, Boards, adjudicators, and all other 
components of the EEO complaints process, and publicize those procedures to the 
USDA community. 

j . 
Recommendation 1 2: rhe Department should com..!uct a complete 

operations revitJw of the Boa'lds, using experienced operations personnel, as soon 
.. as possible. I . ... 

Recomm'endation 13: A thorough legal review of the Board's operations 
should be undertaken. 

Recommendation 14: An implementation team, consisting of individuals 
inside and outside OCRE, Sho;uld be established to implement the recommendations 
in this evaluation report. Mer;nbership should include individuals with expertise in 
ADR and conflict management. 

. I 
RecommlEmdation 15: The Department should establish an alternative 

dispute resolution process or Iprocesses, to be used before the filing of a formal 
EEO complaint, in which employees and managers are given the opportunity to 
meet face to face, with a neJtral mediator/facilitator, to attempt to· voluntarily 
resolve their di~;putes. 

ALTERNATE RECOMMENDATION: 

i 
. Recommendation 16: The Department should offer an alternative dispute 

resolution process or process~s, to be used before disputes reach any established 
formal or informal dispute sy~tem. The ADR process should encourage employees 
and managers to meet face to face, with a mediator/facilitator/ombudsperson, in 
an attempt to voluntarily resolve disputes of all kinds. 
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DEPARTMENT OF AGRICULTURE 
bFFICE OF THE SECRETARY 

WASHINGTON, D.C. 202S0 

April 15, t.~93 
. EEO AND CML RIGlITS POLICY STATEMENT 

It i. <",!omary fo' Secrotari.. of Agri<uIL to issue 
str.)ng statements about their cuncern for equal oPPortunity and 
civil rights. Since coming on board, I have talked ~th scores 
of employees as well as members of the public. I knov.' that 
many employees, at all levels, lite absolutely co~tted to the 
goal of ensuring equal opportunity for all in employment and 

program delivery. . . I 

Hov.'ever, many also bc~lieve strongly that past EEO . 

statements, while sincere, were not reenforced witll the 

necessary actions and foUov.' up that critical policy lissues 


. require. Many feel that the Department's efforts have focused 
too much on process, and too little on results. The*-efore, I 
would like to share some of my concerns, goals, ~d 
expectations in this important area. . .1 

My goal is to make th(! Department of Agriculture a 
place where equal opportunity 101' all Americans islassured and 
where promoting civil rights is essential to employee and . 
managerial succeSs. Ours is a diverse society. DivJrsity is a 
source of strength for USDA ~: we tap the taleats.1 creativity, 
and energy of a11 Americans wbo desire to serve, or who have _ 
an interest in the programs and services that we prbvide.. 

. To ensure these results, we must first imptove our . 
system of accountability. In linc~ with this policy, nknagers and . 
supervisors will be evaluated for their performance in EEO and 
civil rights. Success in this vital area will bean iIJportant . 
factor in the performance a.sses:;ment of every employee. It will' 
be considered in their competition for monetary avJards as weU 
as for. future responsibility. 

. ' We will improve the ability of civil rights and EEO 

related 'units to accomplish their duties in a manner that is 


• _. ".-.' I 

timely and of high quality. The present EEO complaint process 
is burdensome and it is often misunderstood. It is time 
consuming and expensive for employees and for the 
Department. There is also concern that some civillrights related 

I 

units are positioned so as to leSsen- rather than enhance - their 
ability to perform functions vital to the success of bach agency. 

We will create an envi.ronment where eJIOyees.and 
supervisors are able to discuss concerns openly wi~out fear of 
reprisal or retaliation. I am CSFecially concerned a'!>out 
allegations of a ·culture of reprisal- at USDA. Many persons 
feel that filing EEO complaints will 00 detrimen~ to one's 
career. I ani also aware of sevi~ralinstances of overt racist and 
sexist remarks aDd ac~ which no one should have Ito endure. 

All of these considerations point to the need for . 
. I 

change. We must have the courage'to change, especially the 
way we manage our most precious resource, our People. A key 

demeo! of ..inventing govemmeDt is ..... t w. chaoge how'"'. 
interact with one another, and how we treat one another. M~. 
goal is to create a participatory work environment at Team I 
USDA that aHows everyone to realize their full polential, and . 
increases our productivity, without the waste of human 
resources.· 

i 

In line with this policy, our actions will be directed 
towards positive accomplishments in the Department's efforts to 
attain a diverse workforce, ensure equal opportunity, respec~ 


civil rights, and create a wo.rk environment free of 

discrimination and harassment based on gender or sexual 

orientation. . 


I expect all managers to develop a positive, problem 
solving approach to handling employment and program I 
discriminatidn complaints, to· work at understanding the basis 
for complaints, and to extend every effort to resolve them, ! 

where feasible, before they reach the formal stage. Further,1 
there is simply no room for management by discrimination; I 
reprisal. or fear in the new USDA and such activities will n,ot 

:be tolerated. I 

We will eliminate discrimination from our progra.cri 
delivery system, reach out to groups which have historicallY, 
been neglected. and ensure that we are inClusive, rather tba.O 
exclusive, in aU aspects of our program delivery. We will I 
communicate in such a manner that everyone making an inquiry 
or participating in USDA programs Understands how programs 
wiU benefit them. We are the ·people's· department. Barridrs 
that prevent the full participation of undeNerved groups will be 
overcome . 

. Under secretaries, assistant secretaries and agency I 
heads must ensure that aIt managers are committed to each lof 
these goalS and that their performance apprai~ls take into 'I' 

account specific and timely accompli!i~nts in these areas. I 
also expect agency heads to examine the placement of civil i 
rights units and ensure that they have adequate support. . 

. This policy is more than a sincere statement of intent. 
It is a personal commitment to take the actions necessary t6 
ensure implementation. Each employee, at every level, will be 
held personaUy accountable for her or his performance in 
ensuring equal opportunity and'promoting civil rights .. 
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OEPIAATMENT 0' 'AGAICULTUAE 
O"'CI 0" , ... , "C-"T."... 

W .....INOTO,... O.C, 20210 

SOBJECT: 'EEO Co~plaints Resolution. 

TO: Agency Heads 

,\ Breakdowns in persqnnel ,and management practice~ ihat cause 
inequities ir.1 the work environment result in E£O complaints.

I .•
Currently the Department has over 700 fot~al EEO complaints on 
'Which decisions must be I issued by September 30, 1993. 
Additionally, the Oepartt'lent has averaged over SS new formal EEO 
complaints per ~onth si~ce the beginning of the fiscal year. 
This is more than twice the average monthly rate experienced in 
previous years. I find this trend unacceptable. I believe' 
managers can and shouldisettle most complaints at the lowest 
level possible in the E,O complaints procefs. This does not mean 
managers are to settle ~very co~plaint at any cost nor should 
managers viewcomplaintjsettlecent as a buyout or personal 
defeat~ In fact, in most situations, managers should 
aggressively seek resQl~tion to complaints when it is the right. 
thing to do or when it ~epresents a good business decision. 
Effective imroediately, I 

(1) all managers are directed to take every reasonable 
opportu~ity to be ~roactive in addressing EEO issues and for 
creating work envi~onments that encourage and support 
complaii"lt avoidancr i . ' 

(2) agency heads ~re to endeavor to ~esolve as many as 
possible of the ou~standing EEO complaints filed against
their agency by Septe~ber 30, 1993; and . 

(3) agency heads ~ill in~lude c~mplaints resolution as-a 
permanent factor i~ each manager's and supervisor's civil 
r i<)ihts :performance; element. 

I urge ~ou to tak~ a personal interest in establishing and 
maintaining work envir~nments that create conditions that .will 
encourage managers to ~esolve EEO compla~nts early in the 
complaint process and support complaint avoidance strategies
through i~provernents id managem~nt and personnel practices.\ 

I / <.,
/i I.:.' .
'C C:~r-t... 

/ MIKE ESPY ') 
, Secretary~ 

'. 
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Dispute Resolution Boards - Overview 

Objectives 

Early resolution of minor issues 

Reductic,n of formal complaints needing adjudication 

Expeditio~s full relief determinations 

Implementation of a "good business practice" approach 

Conciliation servide for managers ahd employees 

Confidential and ijparti~l case merit assessment 

Operation 

Formal complaint is filed and joined with counsel~r's report'* 
'* 	 Technician obtains lappropiiate Focus report on profile 

Intake specialist dismis~es appropri~te complaints'* 
'* Board chair/Agency Ispecialist accept~ issues in complaint 
'* Technician requests certified. agency files on the issues 
'* Board is assigned ~he complaint 

Chair is seledted and two membeis appointed 

Technician notifies employee and Agency of assignment
'* 

'* 	 Agency ideritifies ~esponding managers . . 
Agency also empowe~s a supervisor to ag~ee to a resolution'* 

'* 	 Technician fuinish~s user manuals to parties . 
Office Manager sch~dules Board travel and lodging'* 
Board goes to disp~te site ..'* 

'* Board conducts an inquiry ~iththe parties all present 
Board reviewslthe record with the parties 
Board gets stipulation of facts agreement from parties 
The employee ~akes an opening presentation 
Chair asks-cl~rifyingquestions. . . 

. Board asks cl~rifying questions 
Managers ask blarifying questions 
Managers giV~1 articulated r~asons and presentation 
Chair asks clarifying questions 
Board asks clhrifying questions 
Employee asks1clarifying questions 
Board deliberates and reaches a consensus 

on the llikely outcome of the case . , on an appropriate remedy to propose 
Board discuss~s resolution (and reasons) with management 
Board discus~es resolution (and reasons) with employee 
R~solution a~reement prepared and signed 
Board facili~ates negotiations 

if employee makes reasonable counter proposal 
rtl~porter /ste,{ographer prepares transcript if no agreement 

Board moves on to Ianother case or ~eturns to office'* 
'* 	 Investigation completed using minimum impact procedures 

ATTAClNENT 3 



Guiding Principles 

The USDA Resolutio~ Strategy is used 
Interests, co~ts, work force relationships, risk 

Good business prac~ices ar~ implemented-
Relief con~lders cbntributory actions of all parties 
Factual assessment I lS based on the testimony and case theory 
Open development of the ~vidence facilitates resolution 

Expectations 

Between 20 and 50% of formal complaints are closed 

Factfinding confeience is held within )0 days of complaint 
acceptance 

Hearing and either resoiution or evidentiary file is usually 
completed in a day 

Subsequent investigation is usually limited to corroborating 
witne~ses, and may be conducted by phone or interrogatory 

Board averages t~, cases a week (100 a year) 

Resources (Office. Manager, clerks) are shared with other 
divisions in the dispute Resolution Staff 

Other considerations 

Employees and Man~gers may have a representative present 

Regular rules on 1epresentatives.apPIY. 

The Agency may nave an observer present, but· not as a 
participant . I 
The AgEmcy must provide an individual with the authority to 
resolve the compla~nt to participate in resolution discussions 

Prehearing discus!ions between the parties and the Board may 
be conducted 

Ex parte communications between the Board and either party are 
permitted 

... 
I 



Dispute Resolution Boarcls 
I 

Background 

I 
Historically, EEO domplaints took a long time to process (USDA 

average closure of 660+1 days) . However, USDA used this time very 
productively in the last ten fiscal years (1983 through 1992), 
closing 1571 out of 2869 EEO complaints (54%) by a voluntary 
resolution agreement sidned by the parties inste~d of a de9ision or 
a withdrawal. I 

Effective October I I, 1992, new EEO complaint processing 
regulations significantly shortened the time frame for processing. 
This was accomplished iby eliminating the stages· at which USDA 
historically was most p~oductive in settlements. In addition, new 
legal remedies (compens~tory damages) and publicity have lead to an 
increase 	in complaint filings. " 

Authority 

EEOcornplaint processing regulations (29 CFR 1614) provide 
some discretion in the Imethod of investigation (as long as it is 
neutral and impartial) and encourage the use of techniques that 
lead to voluntary resolutions. . " 

J?roposal I 
Dispute Resolutiom Boards a program for early neutral 

intervention in the inv~stigation process by a Dispute Resolution 
Boa-rd to provide confidential assistance to employees and 
supervisors involved inlwork place disptites where discrimination is 
p~rceived as a possibl~ motive. . 

Early neutral intJrventionand case merit assessment may be 
done by one or more pra!ctitioners~ Consensus by a group of three 
is perceived as more acceptable to employees· -and supervisorsi 

involved in 4:!mployment. disputes. "However, one practitioner is more 
efficient.· ,. . 

We propose to test the approach using two Dispute Resolution 
Boards in the washingtdnmetropolitan area. One Board would have 
three m~mbers, and th~ second Board just bne member. We would 

• I 	 •, 	 measure resolutlon rates and case processlng rates for each 
approach oVI:!r a 4 to :5 month per iod (August through December, 
1993) • We would also i compare case closure rates, closure time 

".. frames," processing costs, and relief provided by regular full 
processing versus the ~oard approach. " 

If successful, tJe Boards would J)e instituted on a staged 
basis (geographic servipe ceriters) for the rest of the Depart~ent's 
cases. Full implement~tionwould be completed by the last quarter 
of FY 94. 
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Resource~ (full program of 6 Boards) 

Each Board has 3 members. Members rotate responsibilities as 
the Chair . I 

Eadh Board has a Qlerk Stenographer capable of completing a 
verbatim transcription ~f the Board proceedings 

Each. stenographer Ihas a' stenograph machine, plus a laptop 
computer for wordprocessing~ 

The Division has a 1'irector, technician and intake specialist, 
in addition to the Boards 

Forms/Letters 

New acceptance letters' to the employee and Agency, notifying 
them of the accept~d issues, the ORB appointment, and the time 
frames for the hearing 

. I 
Appointment of Board member letters (New part of acceptance 
package) . I' 
Manuals that describe the procedures used by the Boards, the. 
roles and responsibilities of the parties, and the expected 
outcomes 

Request letters to the agency for: 

Merit Promotion files 

AdVerse actioh and discipline files 

AD 435s, 182S~ etc. fo~ the relevant office 

Supervisory dbcuments or incident reports 
, I 

Certification of the file form 

Letters returning ~iles to the Agency 

Standard. Board Ope~ing. statements 
I ' 

Stipulation of fac~s f6rm 

I
Standard settlemenf agreement form 

Standard Board directed relief forms, including standard 
certification of full relief form 

Letters transmittilg . 
Isettlement agreement to the Agency for implementation 

the testimonJ and records to the investigation division 
for completiqn of, the investigation 

a report of JnYlaCk of resolution effort to the Agency 

.. 
,:.~. 



operation Summary 

Once a formal complaint is filed and the investigation is 
begun by a Board, the I process w~11 be, . , interrupted. a,fter ,the 
testimony of th~ employee and superv1sors 1nvolved for an 1mmed1ate 
asse~sment of the facts, the issue in dispute, the options 
available for re'solutioh, and the Secretary' s request for good 
business sense solution~. The Board will confidentially apprise 
the employees and supervisor~ involved in the dispute of the likely 
outcome of ~n adjudic~tion, and assist them in corning to a 
voluntary closure of th~ dispute, if possible. 

An overview of. thl specific operation. of the process is 
attached. If the Board ~s successful, the EEO complaint is closed 
very early in the proc~ss with a voluntary resolution, and the 
supervisor will have exbeeded the performance expectation in the 
EEO critical element foi complaint resolution. The Board will be 
effective and, save cost~ if at least 20% of cas~s" are resolved~ 
Higher resolution rates/are actually expected. 

If the complaint is not . closed by resolution, the 
investigation process i~ resumed and completed. Using the Board, 
the process will be ~uicker and less intrusive than current 
investigation procedures." I f the complaint is not closed by 
resolution because a sJtpervisor will not agree to a reasonable 
offer presented by the IBoard, this fact will be documented and 
transmitted to the rating official for the sup~rvisor for 
consideration in the pr~paration of the supervisor's annual rating 
in the critical EEO elekent. 
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GUIDE FOR EEO COMPLAINT EXAMINATIONS 

BY TIlE dISPUTE RESOLUTION BOARD (ORB) 

1. INTRODUCTION 

This guide explains wHat the Dispute Resolution Board (DRB) process is and how

it works. It describes how cJmPlaints are processed and examined by the DRB, and how 

participants should carry out ~heir roles. The guide illustrates how the DRB examination 

is used by the U.S. Departmjnt of Agriculture (USDA) as a fact-gathering process at the 
I 

start of the investigation stage as well as an early neutral intervention and assessment 

process to att~:mpt resolution of Equal. Employment Opportunity (EEO) complaints. 

This gt~ide was develpped because the· DRB examination is unlike most other 
I 

investigative f,Jrmats. Neither is the DRB examination procedure the same as a hearing .. 

The popular idea of a hearidg arises primarily from exposure to courtroom-like formats. 
I . 

For most of us, this view comes from either personal experience with adversarial processes 
. ., . . . . 

such as MSPB, EEOC, or films depicting courtroom scenes: A primary reason why this 

guide has bee:n written is bLause the DRB examination is different from that type of· 
. , 

hearing, and f:rom the usual investigation process. It is a very informal process. 

This guide is PrimarilJ addressed to the parties (as defined in the next section), but 

is also intended for use by tJose who provide administrative support for the process. Its 

objective is to, present inforJation to all involved in order to maximize the opportunity to 

resolve the complaint. It alsJ provides technical guidance and practical suggestions to help 

· d I h'" <.the partIes prepare an sup~ort t elf POSItIOns. < 
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Personal pronouns like "you" are used throughout this guide. In this context, "you" 
, ! 

refers to the parti(:s to the complliint and, any representatives. Complain~, by their nature, 

produce a dispute over facts and iheir meaning. Therefore, the words "sides" and "parties" , I ' 
in this guide are llsed in the sensb that there are two sides to the issues being considered. 

'II. DEFINmONS 

The parties consist of the complainant (the individual who brought the complaint), 

the responding official(s) (the in~ividual(s) who is responsible, in whole or in part, for the 

actions or conditions underdispJte) and the resolving manager(an individual who has the 
I . 

authority to provide relief, including full relief, on the complaint). The parties bear primary 
, ' I . 
responsibility for resolving the dispute. ' . 

The, Board Member, oj Members (Board) is a person or persons skilled, in 

investigative technology, factual assessment, problem solving and negotiation techniques. 
, ' 

The Board is responsible for conducting fact finding inquires, assessing the issues in dispute, 

and presenting a resolution offe1 that will bring the dispute to voluntary closure. On a three 

member Board (or single mem~er Board), the Board Chair is the presiding official in the 

examination, is in charge of all IProceedings, and serves as the main examiner. He or she 

is responsible for developing relevant evidence for the record no matter whose position it 

supports, and for ruling on the irelevancy of evidence submitted by either side. .. 

Due Proc:ess in this administrative examination provides each party the opportunity 

to have full knowledge of the jecord used to judge the issues and reach conclusions. ' The 
I 

use of a disinterested, unbiased Board is part of administrative due process, as is providing 

for the presence of botb partiJ at the examination where they may hear tbe evidence as it 
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is presented. The opportunity for the complainant and responding official to testify under 

oath, and the parties to react to the composite record are other features of the 

administrative due: process concept. 

III. OVERVIEW 

The DRB examination ~rocess is an efficient procedure for beginning the 
I 

investigation and achieving reso!uFion of complaints. It consists of two parts, a Fact Finding 

conference and a· resolution donference. In comparison with .other investigative 

methodologies and techniques, it is administratively faster and more economical since it is 

normally completed in one sitting. TrlUS the parties are normally absent from their regular 

duties only once and the TDY of the Board is minimal. It may also offer a greater 

opportunity for informal resolution than a succession of individual interviews of witnesses 
. I·.. 
by a factfinder. At the Fact Findtng Conference, the Board will place the complainant and 

responding officials under oath o~ affirmation, interview them, and assure a verbatim record 

of their testimony is made. The parties may ask questions to clarify or develop facts not 

covered by the Board's questions. . 

The Board Chair may! rephrase or prohibit questions if they ar~ insulting, 

demeaning, irrelevant or unduly repetitious. The complainant and responding official will 

be permitted to Dlake a narrative statement to present their case prior to direct questioning. 
. . I 
The examination may be brieqy recessed to clarify matters at hand, if requested. In 

summary, the complainant and responding official are given an opportunity to testify and 

all parties hear tlll testimony. An responding officials will be present throughout the Fact 
I . 

Finding Conference. If you are a responding official, you can expect the complainant and 



his or her representative, if any,l hear all :f your testimony and arguments as you state 

them for the record. You will be asked to state your reasons in detail for any decision or 

action you took or recommended that affected the complainant or that is related to such a 

decision or action. You will be able to indicate what evidence you believe supports your 

. . . ' B h . h h f I h' l' h ' position. at parties ear t e ~cts as t ey come to Ig t. 

If you are'the comPlainanl or the responding official you can expect the Board to 

question you on the specifics 1f the case and -invite you to provide any additional 

information you want the record to contain. The Board may prohibit additional information 

which is not relevant to the accedted issues or basis. The Board may ask you to reaffirm 

i , " 
statements you have already submitted in your written complaint. This is to clarify and have 

under oath your original statemlnt, and to make sure it still represents your position. 

Whether you are the complainant lor responding official you can expect the Board members 

to ask you to identify precisely the specific events which led you to the conclusions you have 

drawn. 

When you ,:ome to the Fact Finding Conference, you should have all of the specific 

facts about each issue committe1 to memory or written down. These specifics should 

include precise reference to timJ place, surrounding conditions, exactly what happened, 

who did it, who else knows abou~ it, why it was done, etc. 
I ' 

A claim of discrimination is usually analyzed under a legal test of three parts. First, 
I 

an inference of discrimination (prima facie case) must be established. This is usually done 

'bY direct or indif(~ct comparison bf treatment, but may also be done by direct indications 

~f bias. Should there be a prima Ifacie case of discrimination, then the analysis proceeds to 

(;;: 
~~:'~-----------'-----......:.---,--~-- ---------------+
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the articulation of legitimate, hondiscriminatory reasons for the contested issues. For 
I 

example, if someone explains specifically why the selectee was considered best qualified, , 
I 

then a reason has been articulated. Finally, if a reason is given,. the analysis moves to 
. I, 

whether the articulated reasons I~re legitimate, true and nondiscriminatory, or whether they 

are a pretext masking discrimination. The parties should be aware that testimony may not 

always be taken in the same order as the analysis sequence just described. In this 

administrative process, it is the total and final record that is important. The legal test is 

called the preponderance of evidence. This means that one conclusion is more likely than 

·1 'J b ' . I d 'l ., f h 'd . another. t maya so e envlsline as a SImp e maJonty 0 t e eVl ence. , , 

IV. ,RELIMINARY PROCEDURES 

When a complaint is sblected for examination by the ORB, the parties will be 

notified by the Board of the tile and place of the' conference. The notification will alert 

the parties to the immediate nJd for detailed preparation and that they must submit to the 

, Board an indication of the docu1mentary evidence that is available. The Board will officially 

obtain all. relev:ant documents; "'Parties should 'also advise the Board immediately. of any 

special needs or accommodatipns. The parties will be allowed a reasonable amount of 

official time for preparation aJd presentation of materials to the Boards. The Board will 

request and reView documentalion for the investigative file prior to the examination. 

The Board Chair wili oben the conference with a clarification of the issues and an 

explanation of the procedures. The Board Chair will acknowledge the documentary file as 

it exists on that date. It is not intended that the Fact Finding Conference will be used to 

iintroduce documents into the record. Therefore, the withholding of material for 
, 

I 
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introduction at the Fact Finding <conference, or at a later proceeding is not appropriate. 

I 
The Fact Finding conference will be essentially limited to the taking and recording of 

statements under oath and taking note of the documents in the record. The final decision 

on all matters involving the examination process rests with the Board Chair. 

I 
V. TIlE FACT FINDING CONFERENCE 

The Fact Finding conferejce will be opened by the Board Chair. At the beginning 

of the Fact Finditlg Conference, the Chair will open the record by recognizing those in 

attendance. The Chair will identify the issues and basis which have been accepted by the 

Department for consideration. The Chair will acknowledge the existing file of 

documentation and obtain stipulations of facts from the principais. The principals are 
I . 

identified as the complainant and~esponding officials. The complainant and the responding 

official may have a representativJ present who may provide advice and guidance, but shall 

. neither testify on behalf of eitheJ principal nor ask questions of the other parties. 

The principals will be PIJed under oath at the beginning of their statement. There 

will not be opening or closing stjtements or arguments. The complainant will be provided 
I . 

the opportunity to present his/her statement first. This statement-· should· address the· 

. accepted aliegaticms and basis. slatements should be as specific as possible, identifying what 

was done, the dat.es, and individJals who may have additional relevant information. At the 

close of complainant'S statementl the Board, beginning with the Chair, will ask questions for 

clarification and additional testi~ony beyond that provided by the complainant. Since this 
I . 

is an administrative process and the Board will control the examination, objections to the 
. I 

lines of inquiry will generally not be allowed. Responding official's will then be allowed 



7 


to ask questions of the complrinant for clarification or rebuttal, purposes. Irrelevant, 

repetitious or offensive questio~s will be prohibited by the Board. The Board may rephrase 

. any questions asked to allow a !full and fair response. 

Each responding official Lm then be provided the opportunity to present a statement 

which should articulate.reasonsfor the challenged treatment·or actions. Statements should 

be as specific as possible, identifying what was done, the dates and individuals who may have 

relevant information. At the dose of the responding official's testimony, the Board, 

beginning with the Chair, will ask questions for clarification and additional testimony beyond 

that provided by the respondinJ official. Complainant will then be allowed to ask questions 

of the responding official for clarification or rebuttal purposes. However, irrelevant, 

repetitious or offensive questions will be prohibited by the Board. The Board may rephrase 

any questions asked to allow al full and fair response. . 

In conducting the fact ~inding, the process may disclose sources of relevant facts 

which did not come to light eJlier. Principals should be prepared to inform the Board of 

the source and location of additional materi;l and the names and locations of otherrelevant 

witnesses.... 

The Board may briefly rcess the conference at any point for necessary purposes such 

as clarifying uncertain points ,ith technical experts. The Board may also recess the meetin~ 

at any point where either party suggests a possible comprorriise or specific resolution. The 

examination will then berec~nvened to either record thetemis of settlement or proceed 

with the investigation of factsl . . 

Participants in the examination shall be fully responsive to the Board's I 
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questions and requests for documents. Nonparticipating parties shall have no active role in 

the. examination unless specificalJ called upon by the Board .. Since the testimony at the 

Fact Finding Conference is cave,ed by the Privacy Act, participants should not disclose 

testimony provided at the fact finping. Participants are bound by the Board's procedures 

for the orderly conduct· of the meeting. Participants will- conduct themsel~es . in a 

professional and courteous manner. Participants should advise the Board, in advance of the 

meeting, of any special needs. 

VI. PRESENTING YOUR EVIDENCE 

. This section is intended 10 help improve your participation in the examination 

process, and to effectively preseJt your perspective. It is included in the interest of due 

process to help participants plan /their approach and to give the Board the best chance to 

fully develop the facts of the matter. 

The examination process is expected to produce all of the material information 

known to the principals about tie complaint issues~ Your participation by testifying and 

. offering exhibits has the purpose IDf communicating your position to the other parties as well 

as -for· the record. You will be Lked to restate and confirm;'under oath, statements you 

have already made in any writteJ submissions. You will be asked to clarify the meaning of 

. d . I k' h Th' .your assertions an most Importantly, to state how you now t ey are true. IS IS not
I . 

meant to doubt your honesty, but rather to find out the precise source of fact and the logic 

you relied upon t.o support your Iconclusions. There will be no better time than during the 

• t' t bi" hi. . h"examma IOn 0 esta IS. your posItion on eac pomt at Issue. 

I· 
A representative is not necessary for your participation in the .process. Ifyou choose 
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to have a representative, you JOUld select someone who can provide you guidance on the 

best way to present your positidn. The best representatives have good ability to assess facts 
i ' 

are able to recaU details and ev~r.ts, can research and interpret policies and regulations, and, 

i 

are skilled in organizing material for factual presentation. 
i . 

You are fundamentally /looking for support for your view of the facts in this case. 

Your chances fc,)r demonstrating that support increase according to how well you distinguish 
I . 

between fact and non-fact. personal judgement does not hold much evidentiary weight. In 

responding to questions and in! presenting your testimony, you need to assert facts that are 

relevant and nothing more. State your facts and explain the meaning you believe is inherent 

in these facts. Show where yoJ place the weight an~ what logic you have used in connecting 

the facts with your conclusion~.' Your objective in this process is to develop a clear and 

convincing rec()rd. 

! 
, VII. TIlE RESOLUTION CONFERENCE OVERVIEW·· 

I 

Every reasonable effort should be made to resolve the complaint without the 
. I 

I 

necessity ofcarrying it toafinalagency decision. The earlier resolution is achieved, the less 
I 

frustrating for c!verybody invol~ed. Voluntary settlement is a resolution of the complaint and 
I 

is not only authorized, but encouraged. All parties should be on constant alert for 
. . / . 

opportunities 1tO settle at eveIo/ stage of the complaint process. 

When the testimonial ~hase of the.Fact Finding Conference is complete, and· if no 

resolution is fC!ached, the BoJrd will present a neutral assessment of the facts and the likely 
I 

outcome of the case, with an ~xPlanation, to all parties (including a resolving official). Then 

the Board will propose a re~olution offer for closure. In considering the resolution of 
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complaints, a rI!asonable analysis is necessary to determine what offer of settlement is 

appropriate in e:ach individual base. To make this determination, the Board will consider 

underlying interest involved, cokt, impact on relationships, and risks. Each of these factors 

is further explained below. 

Interests 

The first step in deciding how to resolve a dispute is usually the recognition of the 
I 

important interest involved in the case. For example, for' management this may be 

hiring/promoting the beL qualified, correcting/preventing inappropriate 

behavior/performance, aChie~ng program objectives, encouraging rewarding good 

performance, or minimizing wbrk flow disruption.. For the complainant, this imponant 

. b d I .. .. 'h h k' dmterest may e· career a vancement, remaining competltlve wIt ot ers, eepmg a goo 
! 

reputatio n, or achieving grea te, job satisfacli on. The objective for the parties then becomes 

retaining as muc:hcontrol over achieving these'important interests as possible. Adjudication 

removes all control from boJh parties in the dispute and hands it to a third party. 
I 

Settlement is the method that both parties keep control of their interests and fate. 

Where two options are acceptable, the lower cost option is preferred. Long term 

average costs are the appropriate measure, since they factor in both processing expenses and 

relief payments. 

Relationships 

MaximiZing positive relationships and minimizing adverse impacts on relationships 

are imponant j:onsiderations. How management views the complainant how peers view the 
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complainant, th<: impact of resolution on others in the worksite, and the Impact of 

processing on coworkers, friendl, and family are all considerations. 

In balancing the first threr factors, the strengths and weaknesses of the case must be 

assessed. Risk of loss varies with: the individual case facts, theory of discrimination involved, 

pattern of actions taken, and level of documentation available. Risk may be stated 

mathematically (30 percent, 3 out of 10, 30/70) or generically (low, moderate, average, 

high). High risk may make s'ettlement imperative for either party. Low risk means 

settlement would be on more fJorable terms. Settlement is always preferred, on the right 
" I" " 

terms. There is no guaranteed winner or loser in any adjudication. Every case has a risk 

of loss for either party. 

In applying these factod to a dispute, several considerations are important. You 
I " 

must remember to analyze the situation with the these points in mind. First, in each case, 
I 

there are many lPotential resolutions, ranging from no relief to full relief. Each option has 
I 

a different impacr on the underlying interests and relationships, costs a different amount, 

and affects risks differently. In every case, there is a good resolution for both parties. The 

Board"will use the factors abo\ie to identify and justify a resolution. 

Second, whether one is jight or wrong, or did or did not discriminate, ods or is not 

a victim of discrimination, is nlt a factor in managing resolution. If one goes to litigation, 

it is imponant that one have' a high probability of success. Maximizing control over 

. " I' h' I d . k' h . . . l' E h1Oterests, costs, re atlOns IpS an ns IS w at IS Imponant 10 reso utlon. very case as 

strengths and ~reaknesses on bbth sides, These strengths or weaknesses do not necessarily 
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have anything to do with being r;ight or wrong. For those who wish to litigate for a moral 

principle, it is impo'rtant to remimber that an overriding principal is what is best for the ' 

organization as a whole, or the individual on the whole, not the personal feelings of the 

individual. If onc~ is absolutely right in the decision being challenged, and one can achieve 
I , ' 

the interests involved by resolution, it is against this principle to risk those interests in the 

hands of a 'third party solely in In effort to be declared right. ' ' 
. I . 

Third, notmally, the underlying interests are the most' important factor in the case.' 

. l' h·1 . k d' I . . h 01'However sometlmes re allons IpS or ns s pre ommate. n no case IS cost to oe teo y 
I 

factor or the most important factor to the Department. Parties should work to minimize 
I . 

cost, but not at the expense of interests or relationships. 
I ' 

, Fourth, once an acceptable .resolution is identified, and bargaining parameters are 

lestablished, the Board will seek an agreement from the parties. If this is not possible, the 

demands of the disagreeing patty will be analyzed to ascertain their impact on interests, 

costs, relationships, and risks. Where significant drawbacks exist, they may justify going 

forward to adjudication. Wher~ benefits outweigh drawbacks, resolution is still preferable 
I ' , ' . 

to adjudication, and the Board may proceed to attempt closure by resolution on those terms. 
, ',I ' ' 

vrn. RESOLUTION CONFERENCE PROCEDURES 
I . 

At the, dose of the Fact Finding Conference, the Board will meet privately to 

deliberate the issues, review thl evidence gathered during the Fact Finding Conference, and 
I 

prepare a resolution offer. The Board will meet again with the parties to give an assessment 

of the dispute, including which facts are more likely true and what the likely outcome of an 

adjudication would be. The B6ard will discuss its proposed offer with the resolving official. 
, i 
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and then present their resolution offer to both parties. The resolving official must be a 
i 

participant in the Resolution C'onference. The resolving official and the complainant will 

each have an opportunity to dJcus, modify, or reject the offer. 

In the event that the reS~lving official or the complainant elects to modify orreject 

the Board's resolution offer, thky must give specific reasons, for modification or rejection, 

and must present a reasonable alternative offer. 

Any resolution is bindirig and will be reduced to writing, and be signed by both 
I 

parties before the Resolution Conference is closed. Both parties should be prepared to 
, , , 

seriously considc!r reasonable sJlutions to the case at this time. If no resolution is reached, 

the attempt will be documented and forwarded to the Director, Dispute Resolution Staff for 

further action. 



I 

DISPUTE RESOLUTION STRAlEGlES 

I. Barriers 

General Culture 

Wi.n 

Violence 


Perceptions of COCTe(tne5S 
N() discrimination 
.Procedures followed 
W'ithin rights to make decision 

. Perceptions of weakness I . 
Willingness to resblve will foster complaints 
Superiors will not respect a manager that resolves 
Subordinates will not respect a manager that resolves 

Development of the USDA Resolution Strategyn. I . 

Management denied haJrd pay 

Grievan(;e moo 

Arbitration invoked 

Expert testimony 

Agency litigated for im~rtant principle 
Loss became high probability
Resolutionachievedj with no impact on principle 
The challenge was to get from grievance to resolution quicker 

I 
tn. The Resolution Strateg~ 

Interest, prerogatives, flexibilities
I 

. Identify the ISSVE 
Determine the ~rerogative involved 
Assess its impa€tlimportance 
. I 

Cost comparisons I 

Determine the imount at risk 

Determine the average amount lost 

Determine costlof resolution 
Determine cost! of proCessing

I 
i 

Impact on work relationships 

Save the good Iemployee


IRespect average employee 
No REWARD for the poor employee . 
Determine im~ct of resolution on others 

I 

ATTACHMENT 51 .
I "~. 

--------" -·---i------"

I 



Risk anal ysis 

Establish the facts 

Apply the law . 

Assess strengths and ~eaknesses of the case 

Quantify the chances· 


IV. Apply the strategy' 

Each option is considered separately' 

Options range from full to no relief 


l
Authority exists. to provide full relief 
There is alwaYs a good option for resolution 

Merits of the claim alre not important 
I 

Who is right is irrelevant, who will win is important 
Resolution is hot a loss, or an admission 
Resolution is bontrolled by the parties 

I 

i 

. Factors very in significance 
Cost is never Ithe only, or most important factor 
Other factors Imay become most important 

Justify going to litig~tiOn . 
When the employee will not accept management's reasonable offer 
When the employee's offer is unacceptable 

I 

V. Mediation tips I 

Prepare - know the situation 

Establish· a bottom line (best alternative) 

Provide bargaining room , 


Nothing settled until all settled 

Each'concession smaller and smaller 


Its not over until its over I 

Get everything pinnoo down 


Get it in writing 
 I' 

Be .specific in terms 

Make the agreement: self executing 




I
THE RESOLUTION STRATEGY 

I 
A. Interests, Prerogativek, Flexibilities 

I 
The first step in detetinining whether and how to resolve a disp\1te is 
usually the identificatIon of the important management interests 
involved (hiring/promot~ng the best qu,alified; correcting/preventing
inappropriate behavior/performance; encouraging or rewarding good
performance; achieving program objectives; minimizing workflow 
disruption). The objec~ive then becomes the retention of as much 
control over these interests as possible. When adjudication is 
selected by management, I instead of resolution, management interests and 
prerogatives are being placed in the hands of a third party, not only
in the individual disp~te, but possibly in other similar circumstanc~s 
as well. The greater ~e policy implications, the greater the need for 
managers to retain as much control (by resolution)' as possible.'
Settlement 12 the best lmethod of protecting management interests. 

B. Cost Comparisons 

Managers should, strive to minimize costs", especially those",that are not 
directly tiE!d to progr¥, objectives (such as complaint proceSSing I 
costs). Where two opt~ons are both acceptable to management, the lower 
cost option is generally preferable. Long term total average costs I· 

should be factored in. I For example, if a complete remedy is $60001 
settlement :J.s possible at $4800; and adjudication will cost ,only $30PO; 
while it may appear adjudication is favored, it is only as long as one 
wins 70' or more of the time. Settling 10 cases cost $48,000. : 
Adjudicating ten cases 1[$30,000] and lOSing only 3 [$18,000] also costs 
$48,000.' , i I 

IC. Impact on Workforce Relationships 

Managers shc)uld strive Ito maximize good relationship and minimize 
adverse fact~ors in relationships. Three situations usually must be 
considered. First, th~ current relationship/performance assessment of 
the complaitlant must be determined. If the, complainant is a ' I 
satisfactory or' better Iemployee, managementmust'oecide"if it wants to 
begin battle! with the employee. Second, peer assessment of the 
complainant must be accurately determined (settlement with a bozo 
should-not, beasimple "caving in"). Finally, settlement options must ' 
be assessed for impact on other employees. 

D. Risk~~LY"1is 

I ' , " 
An integral part of balancing the first three factors is aasessingthe
risks of, a case in terJ;as of strengths 'and veaknes.es• '!'his ',vill~va~ 
depending en case facta and the theory of discrimination involved. I 
Odds of winning can be: mathematically estimated (i.e., 30t, 3 out of 
10, 30-70, etc.) or roughly calculated (low (0 to 25t], medium (26 to 
75t] or high (76t and up]. Amount of risk, if high, may make I 
sett,lament imperative./ If low, settlement would be,appropriate only on 
very favorable terms. The important operative is that settlement ia 
still preferred, on th~ right terms, even if the chance of winning ia 
VEry high. There is no guaranteed winner or loser•. 

I " 

= 

http:veaknes.es


: . 

I ' 
CONSIDERATIONS IN APPLYING THE RESOLUTION STRATEGY 

A. The Strategy is Appllbd, to Options 

:n eac~ case, there will b! innumerable options. These range from 
absolutely no ,relief all the way to full relief. Each option will have 
a different impact on management interests; cost a different amount of 
money; impact differentl¥ on the workforce; and affect long term risks 
differently. In every case, there is a resolution that is completely:
acceptable to managementl. The model is used to identify it, determine 
the acceptable bar9~~ning leeway, and justify the resolution. 

. I 
B. The Merits of the Claim Are NOT a Factor 

I 

Whether one ilJ right or k-ong' is not important in resolution 
management. Winning the! case is what is impOrtant, and this depends on 
the strength and weaknes:ses of the case. Every case has strengths AND 
weaknesses. For those who wish to maintain the "moral principle", a I 
manager i8 not right squandering tax dollars to satisfy a personal
belief in having done the right thing. The right thing is what is best 
for'the organizat!.onand1the attainment· of organiza·tional objectives ... : 
Finally, if one is absol~tely right, and one can achieve those same I 
interests by resolution, I it is morally reprehensible to risk managemeqt
interests in the hands of a thi:d party to satisfy the personal belief. 

, I 
C. There is no Formula to Weigh the Factors 

IUsually, management interests will be most important in the case, but,
occasionally, impact on workforce will predominate. Risk factors also 
play a significant role ~f chance of success drops below 70'. Cost, I 
however, never is the sole factor or the most important factor in ' 
resolution. It is cheaper to settle every case for full relief than to 
process cases. Managemebt should work, to minimize costs, but not at I 
the expense of interestsI or impact on workforce. Cost is therefore to 
be considered, but not to predominate the decision making process. 

,

" I, 
D. Use the Strategy to Justify Litigation

I . 
Once an acceptable resolution is identified, and bargaining parameters
established, the key is pbtainingcomplainants agreement. If this I 

"cannot be obtained, comp,lainant' s demands should be analyzed, unde; th, 
model to ascertain theirl impact on interests, costs, workforce and i 
risks. Where significant drawbacks exist, the model will :tustifygo1~g
forwarcS. If benefits st!ll predominate over c!rawbacks, thenr.solution 
on those terms is still preferable to going forward to ad:tu4i~tion. 
The analysis at this sta:ge can be likened to picking the terr~.1.n_~n 
which the conflict will be decided (Resolution is management' s' h,ome 
court advanta.ge" or, don't be Custer at the Little Bighorn). , 

·\:,1:-1 ' 
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..· 
FACTS 


INTERESTS 


COSTS 

WORKFORCE 

RISKS 

OPTION 4OPTION 3OPTION' 2'OPTION 1 
FULL RELIEFNO RELIEF 

, .. 

I 
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Dispute Relolution Board Questionnaire Results 

A. Background 

A1. I was 

24 the employee who filed the EEO complaint. 
, (including 1 job seeker) I 
45* the official responding to the EEO cOlpplaint. 
20* the official with authority to resolve the EEO 

complaint. 

89 Total qualified responses received 

24 out of 46 (52.2%) complainants (C). , 
45 out of74 (60.8%) responding officials (Rsp). 
20 out of 36 (55.6%) resolving officials cruv).

! 

* Includes 6 who were both responding and resolving 
officials. ! 

A4. md you have a dtoi<e in particip_J in the Board 

" 


-1
ATTACHMENT 6 

~. 

Al. Who represented you dUrh'1g the 

c· 

AJ. Did you expect tire Boord process to be I 
I 

c 

process? 

C 

c Rsp Rsv 

Total 

A7. Did you understand from the Guide how the Board 
conference would work? 

c Rsp Rsv 

No rf'."IV'ln,of'. 

Total 

B. Satisfaction With The Board Conference 

B1. I was satisfied' with the Board conference. 

Total 

C Rsp Rsv 

AS. Did you expect the Board process to resolve the com
plaint? 

Total 

c Rsp Rsv 

No res nse 

A6. Did you read a copy oflhe Guide? 



I 
Dispute Resolution Board Questionnaire Results 

B2. The conference worked just as it was 
Guide. 

c Rsv 

1 

I 

'8 

5 

I 

2 

.2· 

B3. The facilities and room where I ..n."'.......... before the 
Board were comfortable and satisfactory. 

B4. I expected the Board Iwnference to be .nr,.......". 


1. 

B5. The Board conference was infonnal. 

"Strongly disagree 

Disagree 
·.Noopinion 

Agree 

StrongIyagree 

Not applicable 

·No response 

Total 


C Rsp Rsv 


6 5/ 

I 7 

5 7 

4 10 

2 5 

6 .11 .. 3 

c Rsv 

'Sttonglydi~igrJ . 
Disagree 

···:;I:Na.~opiniori/: 

c 

9 

Total 

Rsp Rsv 

B6. There was sufficient flexibility for me in the scheduling 
of the Board conference. 

B7. I felt intimidated during the Board conference. 

-2

I 

I 
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Dispute Resolution Board Questionnaire Results 

.t ,I, ,,~ 

B8. I was satisfied with the fact finding part of the confer- in1. I trusted the Board member(s). 
ence. . I 

c Rsv .C 

Total 

Rsp Rsv 

B9. I was satisfied with the assessment 
ence. 

c , Rsv 

B12. The Board was impartial. 

c 
Total 

Rsp Rsv 

of the confer- B13. The Board was biased in favor of the employee. B10. I was satisfied with the resolution 
ence. 
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Dispute Resdlution Board Questionnaire Results 

B14. The Board was biased in favor ofmanaJement. 
I 

,f Total 

,I C Rsp 

14 
8 

7 

Rsv
"I',I
I:
i: 6 


7 


3 


3 


B15. I was treated with respect by the Board. 

Total 

c Rsp Rsv 

B17. The Board members wereskilled in fact fmding. 

Total 

C Rsp Rsv 

", Strongly'disagree I 


Disagree 2 


No opinion 3 


Agree 
 3 


,s~rJb1I;~g;~·'· 4 


4 


7 


B18. The Board members were skilled in assessing facts. 

Total 


c Rsp ,Rsv 


" 

Stronglydisagr~,~': ' 

Disagree 

J 

I 

,5" 

2 .,1, • 

B16, The opposing side was treated with .....::'..,,",f" by the B19. The Board members were skilled in problem solving. 
Board. 

c 
Total 

Rsp Rsv c 
Total 

Rsp 'Rsv 

-4



Dispute R~solution Board . Questionnaire Results 

B20. The Board members were skilled inlnegotiati~nlme- B23. Assessment was an important part of the Board proci 
ess.diation. . I 

c 

B21. I was able to fully present my side 
Board. 

Emp 

Rsv 

Rsv 

" ~;<f> ," " A' ~ "'''Z /~ l' 

Strongly,disagr-ee '," 

Disagree 
N(j'b~iriio~, .•~.' 

c 
Total 

Rsp Rsv 

B24. The Board actively encouraged me to accept a resolu
tion. 

c 
Total 

Rsp Rsv 

B22. Fact rmding was an important 
process. 

c 

I 

of the Board B25. Pressure applied by the Board on me was appropriate. 

Rsv c 
Total 

Rsp Rsv 

-5I 
, 

-
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Dispute ResoJution Board Questionnaire Results 

i
C. Satisfaction With The Overall Board ...."""'"it.."" 

Ct. I was satisfied with th(! Board process. _ 

c Rsv 

C4. I was less satisfied with the Board process than I 
originally expected. 

Total 

c Rsp Rsv 

.··}.··',S~onilfai~~~';;~; 
Disagree 

.··'r:i6···g~i~ibh:'!bi\.f.:; 

C2. The Board process was fair. CS. Meetings and conversations I had with the other side 
during the Board process helped to resolve the complaint. 

Total 

c Rsv c Rsp Rsv 

C3. I was more satisfied with the Board m't)c~~<il than I C6. In my opinion, the Board process should be 
originally expected. 

I 

c Rsp i Rsv c 
Total 

Rsp Rsv 

-6



Dispute Relolution Board Questionnaire Results 

Strongly disagree 2 .12 

Disagree I , 
No ()pinion' ····2 ·:·1 
Agree 1 

,.". Strongly agree 1 
Not applicable 

D. Satisfaction With'Th(: Outcome 

I 

D1. I am satisfied with the outcome of the Board process. 

' .. Strongly disagree 

.. pisagree 
f'·\·N~:()pinion . 

Agree 
;lWf;~'trbngiy a~ee 

D2. The outcome is fair to both sides. 

I 

I


Total 
I
c Rs~ Rsv 

I 

5 16 


1 
 ~ 

5. 5 


6 8
1 


I 

3 	 5 


21 


'11· 

D4. If the complaint was resolved before there was a Board 
conference, it was because I did not want to appear before 
the Boa~. 

Total 


C Rsp Rsv 


E. Improvement In Work Environment 

E1. After the Board process, the relationships in my work 
environment 

c 

.,\/'Slr<>(jEHy disagree' 

~~1{;~~;W~~ori;!:,':;\:":. 

Rsv c 
Total 

Rsp Rsv 

I 

D3. The prospect ofan adverse mark on my EEO appraisal 

element affeCted my decision to settle. I 


E2. After the Board process, communications with the 
other side in my work environment. 

I 


I 

i 

\. 

-7-, 

-
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Dispute Resdlution Board Questionnaire Results 
I . 

E3. As a result of the Board process, I 
environment to have 

c 

Fl. The other side is complying with the settlement terms. 

c 
Total 

Rsp Rsv 

E4. As a result of the BOlud process, I expect the USDA F3. I expect the resolution to be fully carried out. 
}York epvironment to have ! 

F. Durability Of Resoluthm . 
F4. Since the resolution was reached, disputes have re

Fl. lam complying with lhe settlement 

c Rsv 

curred. 

Total 

c Rsv 

-8
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Dispute R~solution Board Questionnaire Results 

FS. I have changed my mind about the resllution since the G. EEO Counseling 
Board process. 

Gl. During the counseling stage, my side attempted to 
resolve the complaint. . 

F6. The other side has c:hanged its mind about the resolu- G2. During the counseling stage, the other side attempted 
tion since the Board process. I . to resolve the complaint. 

.F7. Signing a settlement agreement during G3. During the counseling stage, the EEO counselor at· 
ess means that the EEO dispute has been ......'nlv..... tempted to resolve the complaint. 

Total 

c Rsv c Rsp Rsv 

-9



Dispute R~solutionBoard Questionnaire Results 

'. 

t 
I 
r 
i 
I 
•I , 

G4. Knowing that the i:omplaint' would Jreferred to the 
Board affected my participation in the cou'nseling stage . 

. 1 

r-------------~==---=-=---+_--=-==~ 

c Rsv 

GSi~8 
1 GS 9-12 

.' 

1 ·.·GS n::IS' 
. 2 SES/GS 16-18 

. Wage grade 

Other 

i 
GS. During the counseling stage, I had th~ opportunity to H2. RaceINational origin 
meet with the other side. 

C 

·9 
8 

5 

2 

Total 

Rsp 

'35·· 

Rsv 

H. Employment And Personal Background 

HI. Grade level 
r----==--=--==~~-=-=~=-=-=-~--~. 

4 10 


G6. The EEO complamt could have been ~esolved during H3. Gender 
the counseling stage. . 

TotalT6tal 
I c Rsp Rsvc Rsp Rsv 

-10 



84. Age 

I 
• Total 

c ;Rsp Rsv 

Dispute Resolution Board Questionnaire Results 

HS. Highest education level attained 

H6. Specify the number of times (including this one) within 
the last 3 years that you were: . 

__ an employee who filed EEO complaints. 

__ an official responding to EEO complaints. 

__ an official resolving EEO complaints. 

__ a witness in EEO proceedings. 


Summaries will be denoted by XI-X2.-X3-X4 where XI is the 
• number of times reported to be an employee who filed EEO 

complaint; X2 is the number of times reported to be an offici~1 
responding to EEO complaints; etc. I 

Employees: 

15 reporting 1-0-0-0 

I reporting 1-0-0-60+ 

3 reporting 2-0-0-0 or 2-0-0-1 

I reporting 8-0-0-0 

4 reporting unknown, unclear, or no response 


Responding Officials: . I 
25 reporting 0-1-0-0, 1-0-0-0, 0-1-0-1,0-1-1-0, or 0-2-0-0 

5 reporting 1-1-0-1,0-3-0-0,0-2-2-0, or 0-1-3-0 
2 reporting 0-2-1-3 or 0-(3+)-0-(3+) 
3 reporting 0-5-3-0.0-5-2- I. or 0-7-4-2 
I reporti ng 0-1-(30+)-(20+) 
4 reporting 0-(10-15)-5-3. 0-0-(10-15)-0,0-10-2-8, or . 

0-15-5-0 I 
1 reporting 0-(25+)-0-1 

I reporting as employee. responding official. and witness .. 

I reporting' as witness. 

4 reporting no response. 


Resolving Officials: 

7 reporting 0-0-1-0. 0-1-1-0, 0-1-2-0, 0-2-2-0, or 0-0-5-0 
5 reportingO~2-1-3, OA-4-0, 0-5-2-1. or 0-5-3-0 
3 reporting 0-0-10-3,0-0-17-0, or 0-(>=10)-0-0 
I reporting 6-10 participations 
I reporting 0-( 10-15)-5-3 
I reporting 0-20- 10-0 
1 reporting 0-0-300-0 
I reporting no response 

-11
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QWESTIONNAIRE METHODOLOGY 
I 

Two questionnaires were designed as part of the evaluation effort: one 
questionnaim for participarlts in the 48 Board cases, the other for participants in 
the Compari!,on Group cas~s. 

. The Board questionn1aire was developed for the three principal parties who 
participated in each of the first 48 cases processed by the Boards: the 

I 

Complainants, the Responding Officials, and the Resolving Officials. The list of . 
. these parties was provided!by the Dispute Resolution Staff to the Evaluation Team 

chair. The. cases were each assigned a case number, and the identity of the 
participants was concealedl from a team member whose task was to subsequently 
tabulate the t=4uestionnaire ~esults. The draft questionnaire was first reviewed by 
the entire evaluation team and then tested by one group of employees and another 

I 

group of managers in mid-February 1994. Based on the test group results, the 
amount of time needed to ~omplete the non-essay portion of the questionnaire was 
estimated to be less than 3:0 minutes. The final questionnaire is divided into nine 
sections and 70 questions.· All but 5 questions contained multiple choices for 
selection; the remaining 5 questions were essays. 

i
Beginning February 18th, about 150 packages, each containing an 

introduction letter from the IExecutive Assistant to the Secretary, the questionnaire 
and its instructions, and a self-addressed, stamped envelope, were mailed to the 
participants in the Board pilbt. The questionnaires were coded to authenticate the 
received responses. The fi~st completed questionnctire was received on or about 
February 28th. The team leader logged in the received questionnaires, which were

1
then passed on to the designated team member for computer entry and processing. 
Non-essay answers for each questionnaire were entered and processed by using 
the SAS software package;1 essay answers were further coded and entered as 
WordPerfect files ..About 25 percent of the received questionnaires were randomly 

1

selected and verified by another team member for accuracy. The interim 
.. . questionnaire results were tabulated and distributed to team members several 

times as they became avail~ble. Responses from officials who served as both· 
I 

Responding and Resolving CDfficials were counted twice in the final tabulation, once 
as a Responding Official and once as a Resolving Official. 

As of April 1 st, 83 qLallfied questionnaires wer~ received. Six of the 83 
responses WElre from indivi~uals who participated in the pilot as both Responding 
Official and Resolving Official. Their responses were considered in both categories, 
bringing the number of res~onses tabulated to 89. Three responses were 
disqualified because the ind,ividuals either did not participate in the Board prbcess 
or participated in a differenT capacity in the Board process. Also, in two of the 48 
Board cases, the respondents believed that settlement agreements were reached at . 
suc_h an early stag.e that th~ case did not belong to the Board process. These 
cases were excluded, thereby reducing the number of Board cases to 46. (Note: 



these two cases were excludea for purposes of the questionnaire responses only; 
all 48 cases we,re considered ir connection with the quantitative data.} . 

The Board questionnair~ was sent to 48 Complainants. As previously 
mentioned, two cases w,ere dJtermined not to be Board cases. Of the remaining 
46 Complainants; 24 returned a completed questionnaire. Therefore, the response 
rate among Complainants was 52.2%. 

Of the 77 individuals identified by the Team as Responding Officials and 
who returned questionnaires, 3 

r 

claimed that they did not participate in the Board 
process. Among the questionhaires received, 39 individuals identified themselves 
as the Responding Officials, a~d 6 identified themselves as both Responding and 
Resolving Officials. The response rate for Responding Officials was therefore 45 
out of 74, or 60,8%.. 

Only 38 Flesolving Officials received a questionnaire because some 
I 

individuals servod as a Resolving Official in multiple cases. Two cases were 
excluded as not a Board case./ Thirteen (14) Resolving Officials returned a 
completed questionnaire. Including the 6 officials who served as both Responding 
and Resolving Officials, the re6ponse rate for Resolving Officials was 20 out of 36, 
or 55.6%. I . ' . 

A second questionnairel was developed for the two principal parties who 
participated in cIne of the 41 cases processed under the traditional 1614 approach:

I 

the employees who filed an EEO complaint and the officials identified to respond to 
the complaint. An attempt w~s made to obtain questionnaire responses from the 
participants in the 1614 cases. Questionnaires were sent to the employees who 
filed the complclints. Howeve:r, because of difficulty in obtaining the names and 
addresses of the officials involved in the 1614 cases, questionnaires were not sent 
to that group. Because the Cbmparison Group' responses were not sufficiently 
complete to draw definitive c6nclusions, no tabulations of those responses are 
contained in this report. I 

I 
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