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Childiren Under the Law 

I 
HILLARY RODHAM 

. . I . 
Chilelrr-n's J)(!ft:!/,((· Fund 

r 
The authOT e:camin~s thi: rhanging slaWs of rhilrlnm finder the law. TI'aditionally, 

1 
the law has n::/iccted a social ronsr.nslls thaI chilrlT~n 's best in lerests aTe .rynonymolls 

with those of ~hejr parents, ~:crepl IInd~T tlu felu cirrllmstanct:s Iuil(:r~ the state is 

a1lthonu:d to !intt!TV~ne in family life IIndl!T tht: lioctrine Of parens patriae. Littlr 

consideration /IUS beengivell to the Sllbstantiv~ and pJ'Ol'Ctiumi rights of chi/dTI!1I 

11.$ ailiscretr. i~tercst group. At present, [triU Trtfonn is moVing to dumgti chill/Ten's 

legal status i1/ iI two. tuay.f: by exte11liing morrt aduLt ri~hts tel rhiltlrtill Ullci by n~rog' 
nizing certain Ilmiq1le needs and illtr.'1'e.~ts of rhildT~n as lega.lly (mforceable rights. 

Ms. Rodham Isummm'iu:s rcuTlt SUpTemrt COllrt decisions luhic" lUili in/lllenCf'
I , . 

rhanges Of both kinds. anti Slll{.e;uts specific diTutinlls r~form might lake. 

The phrase "~hildren's rights" is a slogan in search of dennitipn. Im'oked to sup· 
POrt such dispar.ne causes as world peace. constitutional guarantees for delinquents. 
affection for irlfanu. and lowering the voting age, it does not yet reHectany coherent 
doctrine regarUing the status of children as political beings. Assening that children 
are entitled tolrights and enumerating their needs does not clarify the difficult issues 

I • ' 
surrounding children's legal status. These issues of family autonomy and privacy. 
state respomi~ility. and children's independence are complex. but they detenninc 
how children lare treated by the nation's legislatures. courts. and administrative 
agencies.. 

This paper Ibriefly sets out the legal cOIll.:eption of children's status underlying 
American pui:)lic policy and case law, and suggests various ways in which this con: 

. ception needs Imajor revision. Th~re are important new themes emerging in the 
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illlerprl't:uion of children's status under the law. and several new directions which 
future litigation and legislation in the interes.t of children might take. Of particular 
interest is the trend toward recognizing children's needs and interests as rights 
ulltlel: the l:tw. 

Attributing a right to a person may involve describing an existing relationship 
or prescribing the fonnation of J new one. 11le prescriptive aspect of right repre
sents a moral judgment about how particular int.e1"ests should be ordered sO that 
certain ones will be given priority over others. The recent literature on children's 
rights is filled with such prescriptions, based on arguments from political. legal. 
and moral philosophy. Rarely, however. do the writers mention the· important 
differences between an existing legal right and other claims of right. A legal right 
is an enforceable claim to the possession of property or :authority. or to the enjoy- . 
mem of privileges or immunities.1 NIoral prescriptions and political demands. on 
the other hand. are not formally recognized by the law and have the statuS of needs 
or interests. not rights. Adult Amerians enjoy the legal rights set forth in the Con~ 
stitution, st:ttutes, regulations. and the common law of the federal and state govern
ments.: Child citizens. although their needs and interests may be greater than those 
of adults. have far fewer legal rights (and duties). Indeed. the special need, and 
interests which distinguish them from adults have served as the basis for not grant
ing them rights and duties. and for entrusting enforcement of the few rights they 
have to institutional c\ecision.makers. 

Current Legal Status of Children 

"Children" is sometimes a term of legal classification: but it is more co~on to 
find the legal categories of "infancy" or "minority" describing people uncier twenty
one, or under eighteen for some purposes. 'me stams of infancy. or minority. large

1 Defining "right" apan n,;m ~e gmeral usage whitb the term enjoys is difficult. The best at
tempt to unravel ~e jurisprudence of righu and. to e1ucid.ate lIle various meanings which it hu 
acquired in the law is Wesley Newc:omb Hohfeld'J analysis in Fundamental l.egal Conccptioru 
(New Haven: Y:a,leUniversi\y Press. 1919), The definition used ben: is drawn from the Compact 
Edition of Oxford English Dicrit:rrlllr'!. y. 11. pp. 1546'15,47 (New' York: Oxford Univenity Press. 
1971). . 

.. ' As one commentator described adult righu: "... today liben~ haJ bt:en extended s:) . far as Ihe 

I· 	 14111 lllone may extend it to all acIulu. white or black. male or female. rich or poor. intelligent or 
stupid: subordinate relations to prinu: penonJ muJt be consensual relations· and probably a.nnot. 
under the Thineenth Amendment and common law limitations on the freedom 10 cantna. be 
total." Andrew Jay Kleinfeld, "The Balance of Power Among Infanu. Their Parents and Ihe State. 
Pan II." Fllmil., uw QUlJrteTk. 4 (Oecember 1970).41,19••flo. 
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ly determines the rights and duties of a child before the law regardless of his or her 
ilctual age or particular circumstances. Justifications for such a broad. chronologi. 
cally determined classific:uion reiy on the physical nnd intellectual differences be· 
tween adults :md c..ltildren. 

There is obviously some sense to this rationale except that the dividing point at 
twenty-one or eighteen yearS is artificial and simplistic: it obscures the dramatic 
differences among children of different ages and the striking similarities between 
'older children and adults. The capacities and the needs of a chil~ of six months 
diner substantially from those ot a child of siX: or sixteen yean. 

In eighteenth century Engiish common law. the term children'S rights would 
have been a no~uitur. Children were rega~ded as chattels of the family a~d 
wards of the state. with no recognized' political character or power and few legal 
rights. Blackstone wrote little abOUt children's rights. instead,stressing the duties 
owed by "prized possessions" to, their £athers.~ Early American courts accepted this 
view." In this country children have long had certain rights resulti~g from their at· 
,tainment of some other legal stuus. such as parties injured by tortfeasors. legatees 

i under wills. or intestate successors: Even these rights. however. can be exercisede only vicariously through adult representatives. Older ch;ildrenhave a few addi
tional legal rights. granted by statutes which reflect some legal recognition of their 

'increased competence. Examples include the right to drive a motor vehicle. the 
right to drop OUt of school. the right to vote. the right to work.. and the right to 
marry (although before a c~rtainage marriage can be voided in the absence of 
parental consent). The doctrines of emancipation' andimp\ied emanc,ipation reo 
lease, a child from parental conuol following his or her ~arriage. after entering 
military ser\:ice. or after achieving economic independence or meeting another 
statutory de'finition of maturity. FinaUy. the Supreme Court ha~ held on a few oc· 
casions. and with, greater frequency in recent yea~. that the Constitution requires 
recognition of particular rights of children. among them the right to cenain pro

. cedural protections in juvenile courts. G the right to refuse to salute the Rag in the 

• William Bl:u:i..uoru:. C.OtftmmtllT/a on /l,e LIIII'J of £'ltrliJlld. \'01. I ~ I In..h ed. (l.ondon: .'\. Strahm 
:and W. Wordfall for T. udddi. 1700-179S). . 

, • See, e.g .. James Ken!. COmmllm/lITleS on AmeriCllJl Lu'l1', Vol. 1. l04th ~u. (BOROII: Little Brown. 
O. W. Holmes ed~ ,gil). 	 ' , 

• Hille" v. Ohio. H2 US 596 (19-48) (protection of Fourteenth Amendment against coerced mn· 
fession extcuded to flitem year old boy in ltate criminal trial): Kmt v. 1.!S. !8! US ~I (.g66) 
(wai,:er from juvenile murt to adult mun has 10 meet minimum requin:ments of due proa::ss): 

• 	111 U GGult, !J87 US I (1907/ (adult proccdura.l pl'Otec1ions in 'criminal trial extended co dl.'linqueDC)' 
proa:edings): in rc WInship. 397 US !S8 (19iu) (quantum of proof necessarY for conviaionin 
juvenile c:oun ra.ised to rusonable doubt sundam\ 
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public schools when doing so would violate religious beliefs,· and the right to don 
a black armband to protest the Vietnam war.7 

Beyond such instances. the law's concern with children has been confined to those 
ocasions when the state may limit parental control in the interest of necessary pro
tection or justifiable punishment of the child. or in the name of ,some overriding 
stale interest.' The theory of benevolent intrusion into families by the state 
seems to embody a contradiction. On the one hand. it operates within the 
context of a powerful social consensus that the proper relationship between parents 
and the state in their joint exercise of .control over a child's life favors parental 
dominance. On the other hand. the doctrine of paTens patriae has long justified 
state interference with parental prerogatives and even termination of all parental 

rightS. 

The social consensus that forms the first haH of this apparent contradiction in· 
cludes the following assumptions: a) America is a familial. child·centered societ)· ( 
in which parents are responsible for their 'Qwn cbildren and have primary control 
uver them. b) the community of adults, usually represented by the state. will not 
assume responsibility for the child unless the parents are unable to do so or will 
not do so, or until the child breaks a law: c) because ollrs is a child.loving society. 
non-parents and other adults representing the state W:lOt to and will do what is in 
the child's "best interests"; and d) "hildrel1 need not or should not be participants 
with the family and the Slate in making decisions which affect their lives. The tenets 
of this consensus. legitimized in the rules 6f law governing chlIdren's affairs. have 
represented outer limits beyond which child-oriented reforms cannot be effected. 
The other half of the apparent contradiction. however. involves regular challenges 
to family authority by Slale representatives. Certain social norms are enforced at 
the expense of family privacy, in the name of a child's best interestS. " 

The most striking characteristic of children's law is the large degree of discretion 
permitted decision·makers in enforcing community norms. 'When intervention 
must occur. bureaucratic discretion replaces familial discretion. The statutes au· 
thorizing Slate intervention implicitly accept that the state's representative will 
know what children need and should not be straight.jacketed by legal technicalities, 
For example. laws against child neglect ,or abuse represent a community's decision' 
to intervene in a parent-child relationship. Although the legislative decision favor· 
ing ~ntervention may be widely supported. it proves difficult to specify the condi· 

• BOQrd of EdUCluioft v • .BGmette. 319 US 614 (1943). 
'Tinitt:'l'v, Des Moin.es School DislriCl, 393 US 50 3 (1969). 
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tions under which it should occur. Our pluralistic heliefs about child-rearing do 
not lead. to a uniform irlterpretation of the best interests standard. The allowance 
of some degree of discretion is necessary for any legal system to operate. especially 
one presumed to deal with the specialized needs of its subjects. When few standards 
guide the exercise of discretion. however. and when there rarely are careful reviews 
of the judgments it produces. the legal system will not only be likely to treat in
dividuals capriciously. but will also subject members of social minorities to the 
prejudices and beliefs of-the dominant sectol' of the community.s Thi~ is especially 
true in l:hildren's law: where reservations against stale intervention are most easily 
overcome in cases involving poor. non-white. and unconventional families. Chil
dren of these families are perceived as bearers of the sins and disabilities of their 
fathers. a'nd as burdens which an "enliRhtened" ~ociety must bear.1I Thili atti· 
tude is especially prominent in regard to the labelling of certain bell;lvior as i 

I' 
delinquent. In addition to acts which are criminal [or adulu (e.g. armed robbery). 
children may be accused of delinquency for misbehavior that ili not criminal for I

Iadults, The so-called Statlill offemes. incorrigibility. u'uancy.' running :I~vay. sexual 
I 

precociousness. represent a confused mixture.of social control and preventive care .I 
that has resulted in rhe confinement of tholls.mtis of children for the (Time of hon'· i 

Iing trouhle growing up. I 
In practice. therefore. powerlessneSs of a family. bc::cause of political. psychologi

cal. or economic reasons. renders it susceptihle to I>enevolent intrusion. Unfortu· t 
nately. the state has not proved an adequate substitute parent in many of the cases 
where intrusion has ,resulted in tbe removal of a child from his home. In many I 
instances. states have been guilty of negic::ct according to their owu statutory stan I 

dards. Fears about arbitrary and harmiul state intervention ha\'e led to increased 
rights of parents and custodians so that they are now entitled to certain procedural 
guarantees before the state may remove their c:~~ldren. III Only recently. howe\·er. has 
attention focused on the rights of the children who are the subjects of state inter· 
vention. both against their parents and against the state when it assumes the p;.tren~
ing responsibility. This attention is struggling for legal recognition against the 

• The a~ou~t of discretion necessary in a lepl system h:mdling children's nct'ds is very dilhcult 
to detentline. especiall\' because the options for the cxt!'rciie of an~' discretion arc so limited by 
inadequate resources. But the abuses of discretion arc well documented. See. e.g. Sanford N. Kau. 
Whm PG1'mu FGil (Bolton: Beacon Press. 1971). 

'See, e.g,. Ten Brock. "California's Dual S'¥stml of Family La",: Its Origins. Developmmt and 
PTe:sent State." StGnford Law RtNir:w, 16 (1964). 2~7: Anthonv Pl:irt, The Child SGI"""! (Cbicago:, 
University of Chicago Press. 19~h). pp. 176.181. 

.... See. e.g .. StGnley 11. Illinois, .05 US 645 (1972)., 
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pre\':tilil\~ :t:;,,~uIlJPliou in c.:hildren·s Jaw that a child's interests are identical to those 

, of his parents. Even when a child cannot or will not recognize the identity of his 


illleresu with his parents', the law orcllnarily does so. confident that children usually 

do, not know what is best for themselves. Necessarily. lhe law must presume that 

parenls or the st:lte as parent do know what is best. The force ot this positiori is 

weakened by the fact that adults consistently refuse to support programs designed 

to meet the nee;"is and interests of children either when they ;tre still in their homes 

or when they are in the state's charge ..~ a recent history of the White House Con .. 

ference on Children points out. this country has a "cultural recalcitrance toward 

assuming public responsibility for children's needs."\1 

Rewriting laws has not substantially altered the long dominant consensus or dis. 
sipated public recalcitrance. The thnlu of mostrefonns. amply supported by 
demonstrations of children's needs has been to persuade adult society to treat chil
dren better. but has lIOt cll.mged the position of children within society or made 
them capable of securing such treatment for themselves.1:: 

Claims of Right 

The needs and interests of a powerless individual m~st be asserted as rights it they 
ate to be considered and eventually acceptedaseriforceable claims against' other 
penons or institutions. The advocacy of rights for children. coming as it does on 
the heels of adult rights movements. highlights the political nature of questions 
about children's statuS. That children's issues are political may seem obvious. Po
litical 'theorists from Plato onW3r'ci, have sought to specify proper'child-rearing 
practices and have discussed the proper'position of children within society. often 
coming to conclusions inconsistent wuil the prevailing American on~P In the 
United States. the problems of children have usually been explained without any 
consideration of children's proper political status. Accordingly. the obstTU!:tionist ' 
role of the unstated consensus arid the laws reflecting it has seldom been appreci. 

11 Shelley Kessler. unpUblished paper on the pasi While House Conferences on Children (New 
Haven, Conn.: Carnegie Council on Children. 1971). ' 

sa For histories of various child-Gving reforms. see Plau. The Child SavIllTS; Raben M. Mennell. 
Thoms and Thistles (Hanover, N.H.: ,University Press of New Eugland. '1973): Raben J. Pia:eu. 
Howe Of Refuge (Syrac:usc:, Syrac:usc University Press. 1909); Sanford' Fox. "Juvenile Justicz Re
form: An Historical Perspective," Stanford I.Aw Rmew, III (1970). 1187. 

sa Plato. The Republic. 135-10.4 (New Yon: Oxford Uni~mty Press. 19<15): Aristotle. Politics, 
!1·3!.316 (!"herman ed.; NewYort.: Oxford University Press. IgOl): J. Locke; Treatise on CivilGou· 
ernmenl, 54'50 (Sherman ed.: New Yort. and London: Appleton Century, 1937):' J. S. Mill. On 
Ubm, (ChiCJiO: Henry Regne:ry. 195.5). 
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ated. The pretense that children's iss'ues are somehow above ;)r ',eyuml p(Jliti(:~ cn· 
'dures and is reinforced by the belief that families are priVall.:. fIIm·Imli., il.al units 
whose interests subsume those of children.H There. is also all, ;Ib;cljll~ belie! 
that any official's failure to do what is best by a child is the exception. not the rule. 
and is due solelY"to occasional errors of judgment.u Moreover. nothing countervaib 
against this pattern. since children' are· almost powerless to articulate their own 
interests or to organize themselves into a self·interested constituency and ,adults 
allied with rhemhave.seldom exerted an appreciable influence within the political 
system. 

The basic rationale for depriving people of rights in a dependency relationship 
is that certain individuals are incapable or undeserving of the right to tak.e Care of 
themse!ves and cottsequently need .social institiuions specifically designed. to safe
guard their position_ It. is presumed that under the circumstances society is doing 
what is best for the individuals. Along with the family. past and present exa'mples 
of such arrallgements include marriage. slavery. and the Indian reservation system. 

, Th~ relative powerlessness of chiltlren makes them uniquely vulnerable to this' 
rationale. E?ccept for the institutionalized. who live in a state of enforced childish· 
ness. 'no other group is so tOtaUy dependent for. its well.being on choices, made by 
,others. Obviously this dependency can be explained to a significant degree by the 
physical. intellectual. and psychological incapacities of (some) children which 
render them weaker than (some) older persons. But the phenomenon must also be 
seen as pan of the organization and ideology of the politial system itself.te Lacking 
even the basic power to vote. children are not able to exercise nonnal constituency 
powers. articulating ,self. interests to politicians and working toward specific goals. 
Young children in particular are probably nO.t capable of organizing themselves in to, 
a politicaJ group; they mwt always be represented either by their parents or by 
established governmental 01' community groUps organized to lobby. litigate. and 
,exhort on their behalf. The causes of younger children have not fared well. partly 
because these rl(:presentatives have loyalties diluted by conflicts between Children's 
rights and their own institutional and professional goals. Older children have orga· 
nized themselves politically with some success, especially on the issues of the eigh· 

.. For a discWs.ion of lhe rc:uona why the familv, as one of JOCiety's privateuniu. il not properly 
,a subject for poliucal :ma.Iysis. ICC Sheldon WoiiD, Politics 4/'114 Vision (Boston: Little Brown, I gOo)• 

.. For lIle argument tbat lIle acrption illhe nde. see Justine Wise Potier. "Problems involving 
Famil,. and Child," Co/v~bia LAw RtNiD.U, 66 (lgOG), !OS. ,506. . 

' .. Dean R.oscoe PouDd'suggcsted iD a 1916 anide. "Individual Inu::rC'Su in.lIle Domestic R.e.la. 
uons," Michigan .l..Im1 RtNiD.U, 1-4 (1916), 177. 186-87. lhat the law deprived chi~drrn of their bar· 
ga~ng power so as to promote social nlue!. like family unity.' . 
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teen-year-old vote. dvilliberties ohehool students.-and anti·waranivities. but they 
100 have relied heavily on the suppOrt of adults. "Successful" reforms on hehal[ of 
rhildren-the establishment of juvenile courts. the institution of public schooling. 
Ihe passage of child la hor laws-were effected onlv after \'i~orollS politica I struggles. ' 

While these legal refonns may now seem. in the light of revisionist histories. l1 

LO have been catalyzed by questionable motives. they did give children certain 
legally enforceable rights not previously held. Moreover. these refonns signalled 
some change in general public attitudes aboutchildren. 

Whene,:er reiorms have been enacted. however. the rights they provide are thos~ '. 
which the state decides are in the beSt interests of the public and the child. Age and 
ability differences have not been entirely ignored. but the use of chronological di
viding lines to mark legal distinctions has continued. Nor has the child been given 
any choice in the exercise of his rights: they are compulsory. not susceptible to 
waiver. Thw aU children below a certain age are forbidden to work. regardless of 
individual desire. aptitude. and needY' Similarly. all children below a certain age. 
are required to attend school)D Finally." the institutions created to embody and 
enforce these rights are endowed with essentially unchecked discretion. Therefore. 
even though special juvenile proceedin~. exemption from work. and compulsory 
attendance are all rights in the strict sense of legally enforceable claims against the 
state or third persons. neither their rationales nor their implementation provide 
models for the rights movement. 

Present Claims of rigii~ follow two general approaches: advocating the extension 

of adult rights to children. and seeking legally enfo,rceable recognition of children's 

special needs and interests. The first approach is exemplified by proposals for ex

. tending all the righ~ oC adult criminal defendants to accused delinquentS. pro- . 
posals for empowering children to request medical care witho~t parental consent. 
and proposals for providing a child with legal representation in ,any situation 
where his interests are affected. Such rights may either be extended in the precise 
form exercised by adults. as in recent legislation lowering the voting age. or they 

If See footnote II. 
1I1n Prince 1/. Mtwllchwe'u, 5111 US IsS (1944). the Supreme Court held that the appliCition 10 

jehovah's Witnc::ss= of a state,statute providing that no bo~' under u,'eive and girl ullder eighteen 
sbould seU periodicals on the street was constitut,iolllli. The child involved in the casc. a nine-year· 
old 'girl. had been Idling religious literature with her guardian: both "'ere memben of the 1eCt: 
the child tC!Stiiicd :u to her religious beliefs; and the guardian w:u convicted of violating the statl: 
'Child Labor Law. ' , . 

• When the United Nations General Assembly promulgated the right of every child to a com~ 
pulsol1' education in iu Decumuion 01 the Righu 01 tlte Child. a delepte reponedlv asked how 
a penon could,be given a right that he wu colllpelled to exercise. ' 
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may be tailored to special characteristics of children. Tailoring is found in coun 
decisions holding dial children have rights of fi'eedom of expression under the 
First Amendment while at the same ume'lakingChildren's immaturity and de· 
pendent status into account in defining the scope of those rights.,Tailored standards 
are used to regulate exposure to obscenity.20, authorize medical treatment without 
parental consent.~1 and determine' circumstances under which a child's contract may 
be binding,::: Even rights which appear to be extended whole cloth to children. 
with the exception of the right to vote, do not seem to. escape modification in 
practice. 

Modification apparently occurs not only because of the actual physical and psy
chological differences between, children and adults: but also because of the discre
lion in legal proceedings involving children and because adults finally determine 

,what seems best. These practic:tl'mnstraims on extending adult rights to children 
are illustrated h~' Ihe experience of the jm'enile COUrt system in guaranteeing the 
right, to counsel. as granted by the Supreme Coun in III n:Gauit. A study of the 

actual implemenlation ofGnuil I'e"ealed: 

The views oLlawyers about the Tights of children diHerquite fundamelltally from those ,e') expressed by the Supreme COUrt and academics. Lawyers apply different standards to juve. 
nile clients. because they are children, not necessarily became lawyers have been constrained 
by the COUrtS' welfare orientation. A lawyer typically has conscientious re'Sc:rvations aboul 
helping a juvenile to 'beat a case: and. ii a case is won on a technicali Iy. he feels obliKed 
personally to warn his client against Lhe danger of future miscond\lct.~3 

Thus~ even the child's own lawyer win likely go beyond the scope of his professional 
responsibility in determining for himself and for the child where the child's best 
interests lie. 

The second approach to children's rights begins with the belief that even if all 
adult rights were granted to children and .~ere strictly enforced. this would not 

, ... See, e.g•• Ginsberr TI. Ne'I/I York. 590 USG2g (1g68). 
" In many states children an: allowc:d to sc:e.k 'treatmelll for \'ene:real di5oC'a5oC' and drug addiction 

without parental pe:nnission or knowledge • 
.. Although the gene:ral1'Ule n:mains that :I child is not liable for his contracts. it is riddled with 

exceptions: e.g .. whe:n the contract is for "necessaries." ' 
.. This quote is from the summarY of t\110 Studio that Anthonv Platt participated in as n:ported 

in his book. The Child Saven. p. ui7: footnote loB on page 166. Sec: also, the disc:ussi'on in Hand· 
boo.1c for Ne'I/I Juvenile Court Judges, 23 (Winter 1972). pp, 11.15. as to whether or nOI :a juve:nilr
judge has to stricti), follow the: rulings of the Supreme: Court, Eve:n though disregard of Court 
rulings is not uncommon in aduh proceedings. it is then: accomplished informallv .:md less visibly. 
rarely dignified by the: professional journau. and confined mostly to critiques of the: la\\', not 
invitations and rationales for ignoring it. 
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guarantee that certain' critical needs unique to children would be met. This line of 
reasoning is reAected in the \'arious bills of rights which have been proposed for 
children. each unveiling a blueprint for the child's rullest development.~4 These 
"need manifestos" proclaim the i'ights of children to adequate nlltrition.~:· 

a healthy environment,~6 continuous loving care.:':~ l sympathetic community.2R 
intellectual and emotional'stimulation,:lQ and other prerequisites for healthy adult· 
hood. Although a child may be entitled to such rights under theories of natural law 
or moral philosophy, most claims based. on psychological and even physical needs 
are not yet considered legal rights by our system. E,'en though such rights are be· 
ginning to achieve some recognition. particularly in judicial decisions concerning 
educ)ltion and psychological treatment. their, scope and content raise. troublesome 
questions.all Given the great difficulty of specifying psychological prerequisites 
and devising workable governmental responses for meeting them, a distinction 
should perhaps be made between claims focllsing on psychological needs and those 
specifying physicaJ ones, because the latter are more easily defined. Many of lIS 

might agree that a 'child should ba\'e the right to "grow III' in a world free of war,";tl 
or to live in' a ",reconstituted soriety:~~:: but wl~o should the law h.,ld responsible 
[or seeing that those rights are enforced? Or, how !lhould a "right to be wanted". be 
defined and enforced? Doubtless there ;re definitions of these sociC?-psychologic.al 
rights,a3 but if the law attempted lO' incorporale them. the necessarily broad and 
vague enforcement guidelines could recreate the hazards of ('urrent laws; again reo 
quiring the state to make broad discretionary judgrraellts about the quality ot a 
child's life, Moreover, the limits of the legal process itself would lend to undermine 
the integrity and effecth'eness of such laws. These limits :tre rarely appreciated. 

"See generally, Mary Kohler, "The Rights of Children." Socud Po/ic),,:39 (March/April. 1971); 
Paul Adams et al., Childi"en's Rights: Toward the Libe'l'ation of the Child (New York: Pr.aeger. 
1971': HeDIT H. Foster and Doris Jonas Freed. "A Bill of Rights for Children," Flfltlily fAil' 

. Qt.l/lrteTly. 6 (1972),343. . 
• WHERE, April 1971, publication of Advisory Centre for £ducation in Cambridge. E!lglalld. 
• JOiDt Commission on Mental Health of Children. Crisis in Child Menlo/ Heolth: Challenge 

lar the .1910'S (New York: Harper it: RoW. ·196g. 197o).Pp· 3'4. . 

., Crisis ;n Child Menul Health. 

• 1930 White House Conference .on Child' Health and Protection. 
• Crisis in Child Mental Heallh, pp. ~N. 
• For examples of right to education and treatment c:asa. 5«: Pennsyl.lllnia ifssociolion lor Re· 

tllf'ded Children V. Pennsylvania, 34! F. Supp. 179 (E.D. Pa, 197:1); Mills V. Boord of £ducatio,l, 341i 
F. Supp; 866 (D.D.C. 197:1): W,att v. Stic#lntry, 325 F. !iupp. 7111 (1971): "34 F. SUPP.1341 (1971). 

II. Adams.et 01., Children's Rights. p. 41. . . 
-See Josepb Goldstein. Anna Freud. Albert J. Salnil. JJ~d the Best J,lteTesu of lhe Child 

(New York: The Free Press, 1973). for'a thoughtful discussion of th.e concept of a "wanted" cbild 
aDd IUgestioru for incorpor.ating it intO the la\\". 

• Crisis.in Child Men141 Health, pp. :N. 
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There is attributed 10 the taw a magical power. :l capacity 10 do what is !ar beyond it~ 

means. While the law may claim to establish relationships. it can. in Cact. do lilde mure 
than aCknowledge :hem and give them recognition. It maybe able to destroy human re; 
lationships. but it cannot compel them to develop.34 

It is important to recognize the limited ability of the legal system to prescribe and 
enforce the qU;'Ility of "ocial arr::mgements. . 

Although many special claims of rights are far from legal recognition. s()me 
perhaps fundamentally unsuited for it. this does not mean they should be dismissed 
as "meaningless exhortations."x; The law is not unresponsive to societal values; and 
decisions are frequently influenced by notions of conventional morality, occasional· 
ly reflecting acceptance of changing morality. In recent years, courts have become 
~mewhat more willing to ask whether children should have additional rights. and 
if so, how might they be secured. The concept of right is corutantly in fennent. and 
Constitutional theory may e\'entually be expanded to include at least some quality 
of life claims as citizenship rights. New statutes with enforcement and review me· 
chanisms.aimed at 1imitin~ state abuses of power ma~ also create such guarantees. 

Exemplary Supreme COUrt Decisions 

Judicial decisions concerned with questions .of children's .rights provide one 
means for examining relevant leg-.Il opinions and conclusions. Because the Supreme. 
COUrt has been active in this regard and because it remains the final 'arbiter of the 
Corutiultion, it is valuable to review a few of its recent decisions in the field of 
children's rights" These opinions. sometimes hC?lding with the children's move· 
ment. sometimd against. re\'eal to what extent a.more favorable judicial view of 
children's rights is emellting. C.:ruuideration of children's rights before the Supreme 
Court has primarily been in the areas of education. child welfare. and juvenile 
court procedures. The Court has avoided "taJdng the easy way" with a fiat holding 
that a11 rights constitutionally assured for adults may be extended to children.lUI 
Instead. it has carefully tried to carve OUt :10 area between parental dominion and 
state prerogath·es. where. ceruin adult rights can be. extended to children under 
specific circumstance". The Court has abo [tied to fashion modified versions of i 

other rights. I 
i 

I 
I .. Joseph S. Goldstein. "Finding I.b~ Lt:ast D~trimclUal AltenJalil'~'~' Psv('ho4n4/'Ylit: Stud,· .0/ III,. 

Child 6118. at Ii!i (1972) • 
.. }trUtmilt }wtict St4ndilrdJ Project, Final Rcpon Planning Phali('. 1971.72 (Ne~.. York: Institlllt' 

of Judicial Administration. 19i!). if. . 
.. Mr:Keivt:~ II. Pt'nnryit'lInia, .(03 US 5!8. 5-15 (1971). l 
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This d~licate operation of inserting new elements into the control-of.children 
equation began during the compulsory schooling con~oversy. From the first con
frontations between . parents. and the state. education has been the subject of can· 
tinuous and often bitter struggles. primarily over the proper social role of education 
and the proper treatment of children within the schools. In enforcing state school
ing laws. the Supreme Court took. care to reinforce the parental right of supervision 
over tbtiir children's education.3'l' The education cases reaching the Supreme Court. 
including the desegregation cases; reflect this emphasis. The significance of early 
education cases in regard to children's rights, however, rests more on what the Court 
did not consider than what it did consider in its deliberations: "These cases never 
mention righu o·r interes~ of children involved. Since they rest entirely on a 
doctrine of parental right. the question whether the parent may not be lonl to 
,the interesu of his child is not discus.sed."s8 Neither. the author might have added. 
was any question about the statc's loyalty to the interests of the child raised. 

But one of the first speCific children's rights precedents. Brown v. BoaTel Of EdilCll' 

lion, occurred in the area·of education.u'ln BrOW71,Lhe Court held th~t the Con· 
stitutional rights of black school children were violated by segregated education 
and emphasized the critical importance of education both to children and to the 
general public: 

Today eduCltion is perhaps the most important funCtion of state and local govemment ... 
it is a principal instrument in awak.ening the cilild to cultural values. in preparing him for 
later professional twiling. and in helping him to adjust professionaHyto his environment. 

,In these days it is doubtful Lbat any child may reasonably be expected to succeed in life if 
be is .denied the opportunity of an education. Such an opportunity, where the state has 
undertaken to provide it. is a right which must be made available to aU children.~U 

Brown's regard for righu in education and its willingness to enforce those rights 
with affirmative action mark it as a sign~ficant precedent. 

Like the public education legislation. laws .governing juveniles charged with 
violations of thelaw have assumed the benevolence of state action. For a long time 
these statutes and the case law interpreting them provided no substantive or pro
cedural guarantees for the child. Be£orethe 1960's only a few couruheld that the 
Constitution required recognition of a child's right to procedural protections in 

.. See, ~.• Mryrr tI. NebrtuJt.d. 161 US !9O (19I!1): Pi~n:1I v. !:iocielY uf SistI!TS. 1011 US !jln (191~i•. 

• JOcinfdd. Part 11. 418. . 
_. BrtnIm II. BOGTd 01 Educa'ion,.!47 US 48!1 (19~)· 
.'BI"01IIn, 49!1. ' 
A/,. ,.. Goa"l,. !s, US 1 (196'7)' 
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any k.ind of case. civil or criminal.. Most CourtS continued to follow the non·recogni. 
tion rule implicitly sanctioned by the social consensus. 

In 1967 the Supreme COUrt decided In Tt: .Gaull!l the landmark case on pro· 
cedural rights in juvenile COUrt and still the most. famous children's rights case~ 
Gaull held that children in Juvenile COurt were constitutionally entitled to certain 
due. process guarantees previously gTanted only to adults in criminal COll~t: a) 
notice (to both. parent arid child) adequate to afford reasonable opportunity to . 
prepare a defense. including a sufficient Statement. of the charge: b) right to 
counsel. and if the child is inJigent. provision for the appointment. of. counsel:·· 
c) privilege againstself.incrimination; and d) right to confrontation and cross· 
examination of witnesses. The Court restricted its holding ·to precisely these pro· 
cedural guarantees a~d nOt others. it also limited the guarantees to those juveniles 
facing possible commitment to a state institution. But Gault declared. generally, 
that "neither the Fourteenth Amendment nor the Bill of Rights is for adults 
alone."e:! This and similar language in the opinion suggested :future grounds for 
arguing the constitutional rights· of c:hildren. In the six years since Gault,· the 
Coun has continued to hear children·s rights cases with mixed and at times in· 
congnJous results. The Court has decided that children are "persons" under the 
Constitution~:I: it has removed some of the disabilities traditionally imposed upon. 
illegitimate children .... ; it has protected the exercise of some First Amendment 
rights of students in the public schools-:': and it has upheld the constitutionality of 
the eighteen-year.old vote.~11 On the other hand. during this same short span. the !. 
Court has denied tbat jury ~rialsfor aUeged.delinque:1ts in juv~nile court are Con· 
Slitutionally required": it has declined to revie\v a lower COUrt decision upholding 
the right of school systems to use corporal punishment for disciplinary purposes"s: 
it has rejected the claim. BTOW7! notwithstanding; that there is a fundamenta1.per
sonal right to education under the Constitution~8; and it has generally revealed 
an ~nwil1ingness to pursue the broad pl'Omise of· 'Coult. 

The Court'S present reluctant mood is reflected in Justice Blackmun's plurality 

.. G.ill/t, 13• 
.. Tinker v. Des MO;fles School Districl, 39:'1' liS 503, 515 (1969), 
.. See. Levy v,l.ollisiana. 391. US 68 (1968): H'l'bt"T t'. Ae/nQ C"sual,,· lIud SlIrl'ly COlnptmT. 400 L'S 

10.. (1971). . . 
.. T ift.Itt:T• 
.. Oreron v. Mitchell. 400 US III (1970). 
If McK.eiverv. PennsylvaniA. 403 US 528 (1971). 
.. Ware v. E.stes, 328 F. SlIpp .. 657 (X. I. Tex. 1971). ('n't, tlen. ill .fU!l U.S. 1027. 
• 54n Antonio.inde1't'rtdt'rtt School District v, Rod,·igue1. 93 S. Ct. 1278 (197!)' 
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opinion in MC!\t'it.(,!, t/, Pfmnsylvania,r.o in which the COUrt refused to hold that 
jurr ll'i:1ls for jlln:niles are constitutionally required, Justice Blackmun acknowl. 
edged the many defects of the juYenile· COUrt s\,stem. but denied that they were of 
"constitutional dimension,"~l He g,l\'e the COUrt'S sanction to the ju\'enile court's 
rehabilitative goals: 

The juvenile COUT[ concept held high promise. We are reluctant 'to say th~~.; despite disap· 
pointments of gr,l\'e dimensions, it still does 1I0t ho:d promise. and we are ?OIfticutarlyre. 
lucta.nt to say, as do the Penns"lV3nia petitioners here. that the·s"stem onnot accomplish 
its rehabilitative goals. ~2 

. The presentinability of the system to realize its goals was attributed b~,the plurality 
to inadequate resources. rather than to any inherent unfaimeSsin the juvenile 
court system. As one commentator noted: 

To say that these shortcomings resulted from lade. of resources rather than inherent unfair· 
ness seemed irrelev:lnt to those who re:liized that until such shortcoming'S were reCtified. 
reprcUess of their source or ause, there could be no justification for failing to alford juve, 
niles facing incarceration and stigma the same procedural rights accorded adulu accused 
of aime.4I 

The plurall,ty's answer to that criticism again indic~tes the COUrt'S reluctance: 

If the formalities of the criminal adjudicative process are to be superim!'Osc:d :lpon the 

juvenile coun system. ,r.here is little need for its separate exutence. Perlu.ps uUimate dis. 

illwionment will come one day. but 'for the moment .we are. di~inclined to give impetus 

to it.lI• 


Thus the present Supreme COUrt appears to have "limited efforts toward the ·con· 
stitutional domestication' of juvenile procedures begun during the W;:rren COUrt 
years."~~ This same post.Gault restraint can be found in the areas Of welfare law' . 
and. education. 

In a 1972 Supreme Court case. jeDenon v. Hackney, Justice Rehnquist. writing 
for the majority. held it consistent with both the Constit~tion and the Social Se· 

rcuritr Act that the state of Texas could provide a lower standard of \\'el£are benefits 

-Mt:Kci'lll1f' v. Pnlns:vl'llflnill. ",05 US 528 (1971). 
AId..-647·48• 

-1d..547· . 

-Note: "Parena Patriae and Statutory Vagueness in the Juvenile Court.:'. Yak Lnw Journal 8: 


(1m). 745, 755· ' 

..McK.t:Wl1f', 550-55" 

-Note. 8s Yale L.J.. 74.5. 746. 


500 

http:Perlu.ps
http:lucta.nt


r:;'ildrt:1l UndeT the Law 
HI1J..AllY RODHAM 

to recipients of AFDC than toeligibl.e or disabled persons receiving welfare assis

tance under the Act.:\8 The federal program for Aid to Families with Dependent 

Children is this couiury's most comprehensive child welfare legislation. Under· the 

program. the care and protection of needy children has been entrusted to states and 

localities. who in turn have usually relied heavily on private voluntarism. The 

rights and duties of children under resulting programs have been adjudicated p~i.· 

maril)' by state courts. with patchwork. results. Consequently. to e\'aluate the status 

of dependent children the laws and court derisio'ns of fifty states must be examined. 

A less exhaustive but more manageable approach is to explore congressional·and 


. Supreme Court reactions to the problems of dependen~'. also complex but at leaS( 
enabling cenaingeneralizations. In passing AFDC legislation the Congress ad
mitted that some children n~ded assistance· because of their famiiy's financial 
status. They have periodically qualified that admission. however, with a number 
of value judgments about reasons for a family's povert~·. State governments have 
been gh-en considerable discretion in screening potential welfare recipients and in 
policing their conduct. The Supreme COUrt has brought constitutionaJ standards 
into the process. One result of the Court's decision has been to ensure thatirrational 
state rules against parental behavior would not be allowed to interfere with the 
rights of dependent children to minimum financial security. 

In JefJeTSon 11. Hacknry the Burger Court refused to "second gues~" state officials 

charged with the difficult task. o.f administering welfare :md brushed aside the 

argument that children might suffer' irreparable harm from insufficient welfare 

benefits. 


Applying the trnditional standard of review under that [14th] Amendment. we cannot.say 
·thatTexas· decision to provide somewhat lower benefits for AFDC reci!,ieltu is invidious 
or irrational. Since budgetarY restraint~ do not allow the payment of the ·full. standard of 
need for aU weHare recipientS. the state may have. i:oncluded that the aged and infirmed 
are the least ~ble of the categorical grain recipienu· to bear' the hardshi!,s of an inadequate 
.standard of living; ''''hile dilferentpolicy judgments are of course possible. it is not irra
tional (or the state to believe that the young are more adaptable than the sick. and elderly_ 
especially because the hiuer have Jeu hope of improving their situation in the years reo 
maining to them. Whether or ~ot one agrees with this state determination there is n()thing 
in the Constitution which forbids it.n ., 

Setting aside issues of constitutional· and statutory interpretation. Justice Rehn
·'1
", n 

• JefJft'lQn v. HaCkney, 406 US 535 (1.971). 
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quist's ,'jew that the state's decision to provide needy and eligible children an in
adequate stanoard of Jiving was "nOt irrational" ,reveals a grim adherence to the 
t"Ollvemi,on that the ~lIthorities k.now what they are doing and will not IUlrm the 
children whose needs they are ch:lrged with meeting. In this opinion there is also 
:1 heavy dose ot the old-time belief that tor the Young, however poor. survi\'al is ollly " 
a bootstrap away. Justice ~brshal1. ill a ...i~orolls dis,sent. asserted that the Texas 
polic)' was inconsistent wi th a congressional finding in the legislative history of 
lhe AFne Act: ":-'f:my of these~ children will be seriously handi!..:apped :15 adults 
because as children they are not recei"ing proper and sufficient food. dothing. 
medical attention, allli the other bare necessities of life:':'" 

The logic.: of jt:UCTson TI. Hacklltry was extended ill the recent education case, 
San Antonio IndependeTIt School Districl v. Rod.'·igue%..:'~ That case arose out of 

the claim that the' Texas method of financing public educ,ation .through the prop
erty tax. which resulted in widely varying per pupil expenditures. "iolated the con
stitutional rights of students in San Antonio's poorest, lowest tax base district to 
equal protection of the b.ws and to education itself. The Supreme Court denied 
the claim. reversing a three-judge Texas district 'purt. Writing for the lI;ajority. 
Justice Powell held first that the students of-the school district in question ,were not 
a suspect class under the Equal Protection Clause, and thus were not entitled to a" 
strict judicial review or the Texas financing scheme. and second that the Con-' 
stitution provides no explicit right to education. nor can ,education be construed, 
as an implicit. fundamental right' under the Constitution. "essential to the effective 
exercise of First Amendment freedoms and, to the imelligent utilization of the, 
right to vote."SO Instead. the majority heJd that the importance of education for 
the effec'tive exercise of' rights is arguably les~' than the significance of adequate 
food, clothing, and housing, none of which are constitutionally protected rights:'1 

Thus the COUrt declined to invalidate the Texas scheme. leaving the matter of 
educational finance to the discretion of the state: 

The very complexity of the problems of financing :md managing ;I. statewide public school 
syStem suggest that 'there will be more than olle constitutionally penniuible method o{ 
solving dlem: and that. within the limits of rationality, 'the' legislature's efforts to tackle 
the problems' should be entitled to respect. a:! 

• Id., 581. 
• 511n Antonio Indcpll1ldntt School District v. Rodrirun. 9!! S.c.t. 1278 (19i~U. 
-Id., 12gB. . 
Ald., 1.990 
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Justices White. Brennan. MarshalL and Douglas dissented. asserting that inval· 
idation. of the Texas scheme was compelled. They each gave somewhat different 
reasons fordisagreeing with the majority opinion,' but four reasons predominated. 
·First.sometook. direct issue with the argument that education is not a fimdamencil, 
Constitutionally recognized interest. "inextricably linked to, the right to participate 
in the electoral process and the rights of free speech and free association guaranteed 
by the First Amendment." Instead, it was argued that "any classification affecting . 
education must be subjected (0 strict judicial scnitiny,"lI3 i.e .• the state must prove 
that the financing system does not discriminate against poorer students and their,. 
parents. Second. the school children in poorer districts and their parents are indeed 
a suspect class under the Fourtee'!th Amendment bec-.luse they are allocated school 
funds under the Texas law on the basis of wealth. and therefore the strictscrutinv 

, standard applies.a• Third. regardless of whether'a fundamental right to educati~~ 
exists. there are rights in education. Qnce the sta,te has undertaken to provide it. 
which. under Brown, "lnust be made available to all on equal tenns."e.. Finally. 

'even ifplaintiffs are not asuspect class: education not a fundamental right. and 
the Brown test not controlling on the issue of educational finance. the Texas law 
must meet:the rationality test of the Fourteenth Amendment. While Texas's ob
jective in preserving local control over the public ,schools is a constitutionally 
permissible one. the financing scheme is not rationally related to it because it ac· 

. cords .. 'different treatment ... to persons placed by' a statute into different classes 
on the basis of criteria wholly unrelated to the objective of that statute: "eo 

In the Rodrigue:. case.· the Court was unwilling ti> 'restrict the scope of the sta,te's 
tllicretion by defining the educational needs and iiuCTeSts of children as rights. 

Even when the Court is prepared to limit state control.,however, it often avoids 

formalizing the status of such needs and interests. Decisions are inclined to follow 

the traditional fo~ula of balancing the state's interests with those of the parents • 


. simply assuming that these reflect what is best.Ior the child_ TIlls method was em· 

ployed by the Court in Wisconsi71 v. Yoder.·~ even though in that case the children 

whose interests were .11 stake had the capacity to evaluate their interests for them

selves. It was by no means evident that the interests of the children were identical 


·Id.... 15°1-1. 
-Id.. 15llf a. Brennan's dissent). 
MId.• 1556 a. Marshall's dissent). 
-Id.. 1559 a, ManhaJl's dissent). 
-Id•• 1514 a. White's diuent).. 

c, 

, •I .. Wu.:oruin 'II. Yodn, 406 US 105 (1971). r 
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to those of their p~rents. WisconSin Tl. YocleT involved i. challenge by several Old 
qrder Amish parents to Wisconsin's statute which imposed an affirmative duty on 
parents to require their children to attend high SdlOOI. and made violation of this' 
duty a crime. Three parents. Mr. Yoder. Mr. Miller. and Mr. Yutzy. claim.ed that 
the compulsory school law violated their religious freedom and that of their chilo 
dren. Only one of the children. however. actually testified ·in .coun that .she shued 
her parents' religious views and did not wish to continue to attend school. The other 
two children did not testify, 

Chief Justice burger. writing for' the majority. upheld the right of the ArD;ish 
parents to exemption from tbe statute. The opinion held that this exemption was 
necessary to promote free exercise of religion. The Chief Justice took Fains to 
distinguish the genuine religious claims of, the Amish from those oC others who 
merely had unconventional li£estyles and. might also be tempted to seek such a 
First Amendment e'xemption from compulsory schooling laws.as Having made this 
distinction. the majority opinion then reaffirmed the Amish parents' rights to con· 
trol the upbringing of their children-to the point of depriving them of an ad· 
vanced. worldly education .. 

Justice !)ouglas took a different and ground·breaking view of the case. He 
joined the Court's opinion only· regarding the schooling of the child who had pub. 
licly su~ibed to her parents; religioll.'i objections.aa As to the children of the other 
tWO defendants. Justice Douglas dissented from the majority. He held that the 
majority opinion was inadequate because these defendants had raised their chilo 
dren's religious beliefs in defense but had not brought their children to. testify. 
Reviewing various cases holding that "children themselves have constitutionally 
p~tectible interests."TO Douglas asserted first that the critical interests at stake were 
those of the children. not those of their parents. and second that the disp:lte could 
not be properly resolved until the children had represented their own ;nterests.in 
court. 

I agree with the Coun that the religious scruples of the Amish are opposed to the education 
of their children beyond the grade !Chools. yet f disagree with the Court's conclusion .that 
the matter is Within ule dispensation of parents alone. The Court assumes that the only 
inteTests at stak.e in the case: :are those of the Amish parents on the one hand, and those of 
the State on the OUler. The difficulty with this' approacll is that. despite dIe C,Jurt's claim, 
the parents arc seekiug to vindicate not only their· own free exercise claims.b~t ..Iso those 
of their high.school·age children •... 

-It!... 115'119, 
-ltL,145· 
"It!.., 14!. 

flIt!... 141-. .... 44...6. 
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On this important 'and vital mam:r·of .education. I think. the children should be en· 
titled to be heard. While the parenu. absent dissent. normally 'peak. for the entire wmiy. 
the education of the child is a mimer on which the child will oCten have decided views. 
He may want to be a pianin or an astronaut or an oceanographer. To do so. he will have to 
break. from the Amish tradition. 

It is the future oC the studenL not the future of the parents. that is imperilled in tochy's 
decision.. , .It is the student's judgment. not his parent·s. that is es.scntialif weare to give 
full meaning to what we have said about the Bill of Rights and of the right of students to 
be masters of their own destiny. If he is hanlessed to the Amish way of life by those in 
authority ave,r him and if his education is truncated. his entire life may be stunted and 
deformed. The child. therefore. should be given an opponunity to be heard before the 
State gives the exemption which we h'onor tOday.n 

Douglas based his opinion not only on available legal precedents. but on psycho
logical and sociological findings that children of the relevant ages possess the moral 
and intellectual judgment necessary for making responsible decisions on matters 
of religion and education. To rebut the presumption that children Jad. sufficient 
maturity to male such decisions. Douglas relied on the works of Piaget. Kohlberg. 
Kay, Gesell •. and Ug. He also argued that "the maturity of Amiih youth. who identi· 
fy with and assume adult roles from early childhood ... is certainly not less than 
that of children in the general population:''T~ 

The majority opinion does not deal with the merits of, Douglas' views: it only 
notes that the children are not panies to the litigauon.T3 Only two justices. Brennan 
and Stewart. acknowledged in their concurring opinions that the issues raised by 
Douglas "are interesting and important."T4Tbey agreed with the majority.how
ever, that these issues should not be before the Court because "tht:re is no suggestion 
whatever in the record thal the religious beliefs of the children here concerned 
differ in any way from those of their parents:''T~ This statement reiterate! the pre· 
. sumption of identity of interests between pare~,t and child. and. here the conse· 
quences of acting in accord with the family'! religion may be quite different for 
children than for their parents. 

Establishing the Rights of Children 

These opinions illustrate two persistent, general problems of legal theory which 
children's rights advocates seek to overcome. First. legal policy is ambivalent about 

n Itt., 1-45'S46, footnote 5. 
'"Id.• S!lo-!lI, 
"Itt., S57 (JusticzsBrmnan and Stl:W2.n concurring). 
"Itt.,1!l7· 
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the limitation of parental control and the assertion of state control over children. 
There is an absen'ce of fair. work.able. and realistic standards for limiting parental 
,discretion :md guiding state inten·ention. Second. the state generally fails to 
evaluate a chiJd's independent interests. giving a competent child the chance to 

, aniculate his interests for himself. 
Ascribing rights to children will not immediately solve these problems. or under· 

mine the consensus which perpetuates them. It will. however. force from the judi. 
ciary and the legislature institutional suppon for the child's point of view. As was 
once said. in another context: "rights to have any meaning must adhere to partic· 
ular institutions: the rights of Englishmen are indeed. necessarily more secure than 
the 'Rights of Man,' "':'8 Children's rights cannot be secured until some particular 
institution has recognized them and assumed responsibility for enforcing them. 
In the past. adult institutions l).ave not performed this function. partly. as we have 

i 	 seen~ because it was thought children had few rights to secure. Unfortunately. the 
·1 	 institutions designed specifically for children also have failed to accomplish this 
i aim. largely because they were established to safeguard interests. not to enforce ! rights. on the assumption that the former could be done without the latter. i Securing children's ri~hts through the legislatures and the courts ,will include 
I', 	

generating new lines of legal theory. grounded in past-precedent but building on it 
to more reasonable laws and legal interpretations for the future. Certain interesting 
legal theories have been introduced already, which are being utilized by children's 
rights advocates. ,iJl pressing further claims. and which. if acceptc:d. could 
resolve the theoretical problems outlined above. While the resolution of theoretical 
problems'may not eliminate the main obstacles to the enforcement of children's 

, legal rights or to the creation of services to meet their needs. it will at l'!ast strip 
away the legalistic camouflage surrounding the continuing problems of uncheck.ed 
discretion. inadequate resources. and widespread public indifference. 

AI stated earlier. claims of rights for children fall into lWO broad categories: 
claims that the rights which adults enjoy be granted to children. and claims that the 
special needs and interests of children be recognized as rights. Legislation granting 
rights in either category probably is preferable to judicial opinions decreeing them. 
but both governmental branches should be pressed to reexamine and revise chil
dren's status under the law. Legal positions will contribute to a new !>OCial attitude 
loward children's rights. 

Turning to the first strategy for obtaining new rights. the following three posi

.. Bernard ericlt.In Defense Of Politics (London: Penguin, Books, 1961). p. 48. 
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lions foc~s attention on the independent status of children: a) the legal status of 
. infancy. or minority. should be abolished :lnd the presumption of incompetency 
. reversed; b) all procedural rights guaranteed to :ldults under the Constitution 
should be granted to children whenever. the state or a third party moves against· 
[hem. judicially or administratively; and c) the presumption of identity of interests 
between parents and their children should be rejected whenever the child has in· 
terests demonstrably independent of those of his parents (as determined by the 
consequt::nas to both of the action in question). and a competent child should be-
permitted to :lssert his or her own interests. , 

Devising acceptable arguments to suppOrt recognition of special rights based on 
physical and psychplogical needs is more difficult. Rather than specifying particular 
needs that the legal system could meet. the following suggestionsconcem a me~od
ology for constitutionalizing such rights and a procedural device for overseeing the 
needs of children {or whom the state assumes primary responsibility. The strictures 
of the new equal protection theory should apply [0 children. i. e., dassific:nions of 
children qua children. or of certain classes of children. should be considered suspect. 
and needs which from a developmental standpoint are fundamental should be pro
tected as fundamental interests under the Constitution. Also. in 'areas where de
cision makers will necessarily con"dnne to exercise di.\Cretion they should no longer 
jtist be guided by the best interests of the child standard. but should be subjected 
to a review process which focuses not only on the child but also on the state's respon. 
sibility as a substitute parent. 

These arguments will now be discussed more fully, 

A bO/ition of minority status 

Age may be a valid criterion for determining the distribution of legaL benefits and 
burdem, but before it is used its application should be subjected to a test of ration
ality. Assessing the rationality of age claSsificl.tiqps could be expedited by legislative 
abolition of the general status of minority and adoption of an area,by-area appr~ach 
(as has already J~een done to a degt·ee. for example. in the motor vehicle' statutes). It 
could also be accomplished by judicial declaration that the present classification 
scheme is over·inclusive. atter which the state would bear the burden of juStifying 
its restrictions on infants. As Foster and Freed point out. " ... the arguments for and 
against perpetuation of minority status have a familiar ring. In good measure they 

'are the same arguments that were advanced over the issues of slavery and the 
emancipation of married women."~The.abolition.of slavery and the emancipation 

,. Foster :and Freed. p. 343. 
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of married women did not automatically invest previously "inferior:' persons' with 
full adult citizenship rights. but the state at least had to begin to rationalize its treat
ment of ,those groups. The abolition of minority. more justifiably. need not mean 
that, children become full-Hedged miniature adults before the law. Their sub
stantive and procedural rights could still be limited or modified on the basis of 
supportable findings about needs and capacities at various ages. 

If the law were to abolish the StatUS of minority and to reverse its underlying pre
sumption of children's incompetency. the result would be an implicit presumption 
that children. like other personS. are capable of exercising rights and assuming reo 
sporsibilities until it is proven otherwise_ Empirical differences among children 
would then serve as the grounds for making exceptions to this presumption and 
for justifying rational state restrictions. For example. in his dissent in Wisconsin 
v. Yodn',7B Justice Douglas presumed that the children involved in the caSe were 
intelligent and mature enough to express opinion when their interests were affected. 
In essence. Douglas reversed the presumption of incompetency. He then looked 
for evidence to contradict the presumption ofcompetency and when he found none. 
he argued that the children should be given full rights as parties to a lawsuiL If 
the children involved had been younger. Douglas might have concluded that -he 
presumption of competency should have: been suspended. However. young children 
are known to possess strong opinions o'n some issues. and many such opinions may 
have a rational basis. In custody suits. for ~xample. many states now require that 
the ~pinions of children over twelve be followed and that the opinions of younger 
children be accepted as evidence in a case. Feelings of the young should at least 
be recorded and weighed. This argument is reinforced by the fact that very young 
children have at times been fo~nd competent to give evidence in trials where adult 
interests are at stake. 

The difference between a rebuttable presumption of incompetency and a pre
sumption of competency is that the former placeS the burden of proof on children 
and their allies. while the latter shifts it to the op~nents of changing children's 
status. Many legislatures now regard the presumption of incompetency as rebutta
ble and are legislatively removing some of children's legal disabilities. When Con
gress and. the states extended the right to vote to eighteen-year-olds through the 
Voting'Rights Act ,of 1970 and the'Twenty.Sixth Amendment to the Consritution. 
they went through the process of reversing the p~umption of' incompetency re

:garding enfranchisemenL Through hearings, and,other fact finding procedures, a 
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majority of Congressmen and state legislators'were persuaded by availa:ble evidence 
that the presumption should be rebutted. and voting rights granted in the same 
fonn enjoyed by adults. . 

GTantin.g all pToudtlTai rights 

The argument for this position is simple. A Child is now considered a person under 
the Constitution. When the State moveS against persons and threatens to take away 
their liberties or otherwise' affect their ,interestS adversely. they are entitled to the 
protective procedures of the Bill of Rights. as applied to the .states through the. 
Fourteenth Amendment. As the late Mr. Justice 'Black said. concurring in In T~ 
Gault: 

When a penon.. infant or aduIL, can be seized by the State. charged, and convicted for vio

lating a state O'imin,al I;~w, and then ordered by the State to be confined for six years. I 
think. the Constitution requires that he be tried in accordance with the guar:mtees of all the 
provisions of the Bill of Rights made appiieable to the States by the Fourteenth Amend· 
ment.. , . Appellants are entitled to these rights not because 'fairness. impaniality, ·and 
orderlines~in short, the eSsentials of due process'-require them ~nd not because they are;, 

'the procedural rules which have been fashioned from the generality of due process.: bu~. 
because they are specifically and unequivocably granted by provisions of the Fifth and Sixth 
Amendments which the Fourteenth Amendment mak.es applicble to the State~ 

Undoubtedly this (entitlemelll to Constitutional guarantees) would be true of an adult 

defendant, and it would be a plain denial of equal protection of the law~an in\;diou~ 
discrimination-to bold that othen subject to heavier punisHments could, buauJ~ they ar~ 
children. be denied these same constitutional safeguards.lI 

The only effective means for securing these Bill of Rights guarantees in our cur· 
rent legal systcn is by the provision of legal counsel. Although the introduction of 
(he adversarial system into ju\'enile coun proceedings is deplored by many. lawyen 
representing children should ensure three CTiti~1 prerequisites for fairness. First. 
they can articulate and argue the C".hild's position. even though filter.!d through 
their own adult and professional pe~pectives. Second. they can require that th~ 
law be strictly followed, And third, they can make new law in tlle area by appealing' 
cases and lobbying for statutory C"hanges, Independent counsel for children shuuld 
not be restricted to children accused of delinquency. but should be recplil'('d ill :lllY 

case where a child's interests are being adjudicated. The COlll'ts lJIlISI bC.'l'UlIIl· murf" 

"In re Gault, !87 US'I, 61 (1967). C[ .. also, J, DOlIgl:aS'A eli"'....,II. jnillt'd I" J,IU;it'L, :11111 J, ~1;anhal1 
in McKeweT v. Pennsyt"auia arguing the same poinl. 
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sensitive to such cases. recognizing that children in neglect or custody proceedings 
may have interests independent of their parents or the state. 

Substillll~on of aT! roaiualiotl of (onst!quellrt:s for the implieri iri{mtit" 

of in,lcrests betwun pareT! U ami "hilrL,'en 

i 

This point was tre:tted clearly and at length by Justice Douglas in his opinion in 
Wisconsin f1, Yoder.au Only o~e aspect of the arguments requires further stress~ 

. Justice Douglas chided the majority for suhsuming the rights of school children 
under their parents' rights. :tnd for not giving the children the opportunity to be 
heard. Justice Douglas might have added that the majority presumed an identity 

,of religious opinions was the same as an 'identity of interests. In general. it is not 
clear whether the implied identity of interests operates as a legal. presumption or 
only a permissible assumption in the absence of contrary evidence. Regardless, Ule 
values 1£ represents should be treated only as an assumption. and in cases o( poten
tial conflict between parent and child the consequences to the child of parental 
action or inaction should be considered. Where the consequences appear irrevers· 
i~le, the assumption should be discarded in favor: of :m extrafamilial decision thatI 

I takes into account the opinions of all interested parties. If the consequences seem 
! reversible or insubstantial. the assumption t~at the parent kno\\'S best should 

probably continue togo\'em. 

A. pplicQtioll of the new, ~qrtQL p"ourtion theulY 

The.Equal'ProtectionClause of the Fourteenth Amendment guarantees that all 
people similarly situated will be treated alike by the state. The Supreme COUrt and, 
lowe.' federal courts use two standards of judicial re\'iew for assessing the constitu· 
tionality of state action under this clause. Under traditional equal protection 
analysis, a state has broad discretion to classify persons. so long as the classification 
bears a reasonable relationship to a permissible state objective. The measure of 
reasonableness is "the degree of it!! success in treating similarly those similarly 
situated."81 A classification. under this standard. is unreasonable if it is over· or 
under-inclusive 'or in some other way not r,ltionally related to the achievement of 
a legitimate state objective. Under the so-called new equal protection analysis. the 
state bears thehurden of justifying it!! das...ification on grounds of a "compelling 
state interest" whenever that classification 'is suspect hecause of its effects on Lhe,' 
group of persons in the class or whenever it seems to, be in conflict with a' funda· 

.. Sec. pp, 504-505 ill Ie'Xl, . .' 

.. Tussman ana. Ten Rroelt. Th~ E.qual ProUctilm of Ih~ IJUL'S. ~~l~cud WDVS If};H·6:J,'7S9 (1g65). 
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mental personal interest. The Supreme Coun has been relo-ained in its use of this 
stria form of judicial review. . 

The argument for defining various developmental needs of children as funda· 
mental interests is well-stated, with respect [0 education and AFDe benefits. in the 
opinionS of Justices Marshall and Brennan, qUOted above.all Under their test of 
{undamentality, a child's need or interest only has to be shown to relate to "the 
effectuation of those rights which are in fact constitutionally guaranteed."·s Thus, 
"... as the nexus between the specific constitutional guarantee and the non-con
stitutional interest draws closer. the non-constitutional interest becomes more 
fundamental and the degree of judicial scrutiny applied when the interest is in
fringed on a discriminatory basis must be adjusted accordingly."u The argument 
that certain types of children fonn suspect ciassifiquions is'also made in the dissent
ing opinio~ of Justice Marshallin the Rodrigut::. case, with respect to poor children. 
living in low tax base school districts."~ The courts already recognize as suspect those 
classifications based on race.8G national origin.d7 alienage.AII indigency.811 and illegit
imacy.an Thus. application of l1le doctrine to poor school children is arguably with
in its traditional scope. The Rodriguez majority disagreed with this application. 
however, apparently on the theory that economic deprivation is suspect only when 
actual or functional indigency obtains,and not when there is "comparative poverty 
vis-a-vis comparative affiuence~"111 Some courts. have. round classes of retarded or 
handicapped children suspect. which supportS strict judicial scrutiny of the state's 
treatment of them.lI:! 

There is less suppOrt for the contention that children qua children should be 
treated as a suspect class! but an argument may be constructed using the, original 
rationale for suspect classifications. The suspeCt 'character of classifications based 
on racial or ethnic characteristics or wealth differentiations originated in the recog· 

• See. pp. ~'50!l in telU. 


-Rodri~+1 LW 4407.4416. 

"14..,#*6. 

-14.., +ui. 

• See, e.g., Bnram v, Bond Of Education, 3'17 US .fa!! (19S4): McLaurhlin v. Florida, 379 US 18, 

(1g6.V. . . 
• See. e.g., Oyam4 v. CtdifC'lmia, 33lr US 633 (1948) • 

. - See; e.g., Graham v. Richardson, .f03 US 365 (1971). 

- See, e.g•• Griffin v.Illinois, 551 US,II (1950). 

• Weber v. AemG CtUwdry;,. Surety Coml'arrt • .fo6 US 16.f (1971). 
II Rodriguc:::. 93 S. Cl. 1278. footnote 6, 1!l1I (Su:wan, J. concurring): see the majorit)' opinion 

disaIssion, u90"94. 
• See, e.g .. Colonsdo A.uociation fOT Retl:lrderi Cltildrl!Tl v. Colorado. C.A. No. C·,.610 (N. Colo.; 

tiled Dec:. 21. 1971r). . 
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nition that certain groups of. persons comprise "discrete and insular"03 minorities 
who are relatively powerless to protect their interestS in the political process: The 
use of age as a classifying char:l.cteristic has rarely been questioned. 

In his dissent to the Supreme Court case upholding the constitutionality of the 
eighteen.year-old \·nte in federal elections. Justic'e Stewart fiatly asserts rhat: "Thf" 
establishment of an age qU'alification 'is not state action aimed at any discrete and 
insular minol"ity,"'I~ But ,age' categories should be open to scrutiny for some of the 
same re:lsons well established sllspen classifications are. The assumption th:lt age 
qualifications are generally rational is not borne out by much of the evidence about 
the abilities of children at "ariom ages and developmental stages before twenty-one. 
Thw, a gT0up discriminated against on the basis of age could constitute a discrete 
and insular minority it their access to the political system were limited solely be
cawe they were young. They might possess the requisite rationality to participate, 
but be forbidden to do so. If this were the case, then they would be a swpect minor
ity and state action affecting their interestS should be required to demonstrate :l 
compelling govemmental interest in maintalOing legal disabilities. If, however, 
some or all of the members of the age-defined minority were not rational or mature 
enough to participate in the 'political process, then state action affecting them 
should also be subjected to strict judicial scrutiny. because of their powerlessness. 
On the basis of either set of conclusions about children'S abilities. the state should 
no longer be allowed t9 assume the rationality of regulations based on a~e, :lnd 
should at least be reql.Jired to justify its action on the basis of modern legislative or 
ildministrath'e findings. Under the new equal pl'Otenion doctrine. it would addi· 
tionally have, ro demonstrate a C'ompelling ~tate interest in its legislative objective. 

Moving (uuay from the "best interests" standarci 

The :lrgument against· the conti~ued reliance un the "hest interestS" stan
d'ud has particular reference to instances of st.lte intervention when a chile! 
is "neglected," ..depenclent.,.. "abwed," ,"in need of supervision." or "wa)'
ward.." The statutory descriptions fitting these labels are imprecise. often delib
erately so, in order that concemed state a,ents will not be hampered in their efforu 
to free a child from an unhealthy or dangerous famili environment, Some children. 
of course, do suffer incalculable harm while in the cwtody of their parents. and the 
community should protect these children, from the ham which would result were 

-The quote is from UniteirfSltlUS tI. CII'Dlene'PToducu CD., :504 US 1«. 152, n. 4 (19:58). See 
gener.ally thediscuuions in $e,n,"a v. Priest. 5 Cal. :511 Y!4.41\7 P td. 1241. u!I;;, (1!lil): :-.Iatc. "1>('. 
velapmenu in, the Law-Equal ProteCtion." HanHlf'd L4~' RlI!Vilm! Ib (1969) 106Ij, 11lI4'16; Merle 
MtClung. -School Clusilication: Some Legal Approaches to Labels." Inefluaiil"l ill £duut'Dn, 14 
aU,iy 1973). pp. 17':57 • 

.. OYerDn tI. Mitchell, 400 US III (1970).. 
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paren~ discretion left- unchecked. But the unchecked discretion of the state has 
vices of its own. The best interests standard. initially followed in most state inter
ventions and explicitly used as the s~da.rd for adjudicating children's interesrs 
10 proceedings e"aiuating parental care. is not proper.ly a standard. lnstead. It 

is a rationalization by decision.maken justifying their judgments about a child's 
future. like an empty vessel into which adult perceptions and prejudices are poured. 
II does not offer guidelines for;. how ~dult powen should be exercised. Seductively. 
it implies that there is a best alternative {or children deprived of their family. This 
implication prev,ents both the de"cision-maker and those to whom he is accountable
from carefully weighing the possible negative impact of any decision. 

Recognizing the weaknesses o{ the best interests standard. Professor Joseph Gold
stein lias suggested another guideline for decision-maken in custody cases: "that 
which is least 'detrimen~l among availablealtematives {or the child,"'IIAlthough 
this guideline may appear only a semantic change. Goldstein argues that: 

IntrOducing we ida of. 'available alu:rilativo' should lora: iDlo focus (rom !.hec:hild's 
vantage point considention of the adV2Jltages and disad\'amages of the actual real optiom 

. . to be measured in term5 of wat which .is least lik.ely to prec:lude tbe chances of' the c:I1ild 
becoming 'wanted: 'T)le proposed standard is less awesome. more reatistic:..and !.hus more 
amenable to relevant data gathering than 'best interest: No magic is to be attributed to !.he 
new formulation. but were is ill any /lew set oC guiding words an opportunity at least (or 
couru and agencies 10 re·examine weir lasluandthus possibly to force into view {acton oC 
iow visibility which seem frequently 10 bave resulted in decisions actually in conftict wi!.h 
'rhebc:st interesu of the c:Ilild.'It 

Goldstein's guideline may result in a new focus on the probable harm of state inter
vention into a parent-child relationship. but it still falls short because it does not 
specify the standards which should govern such intervention. The principles whicll 
compete whenever there are efforts to draft wor~~ble standards are not amenable 
to any comfortable resolution. 

Sentiment against state intervention stems from the state's poor record in caring 
for children removed from their families. Restricting state intervention to instances 
where there is evidence of physical abuse would eliminate from judicial jurisdic
lion cases of emotional or psychological neglect, Ironically, reaction against state 
intervention in cases of non.physical abuse is consistent with consensus romanticism 
about the family. accepting as inevitable that families can deny children rights, 
E.ven though state interference with family prh'acy should be minimized because 
of the state's unwillingness. or inability, to are for children as well as most familieli 

• Goldstein. "Finding the Least .. , ." p. 6!!. 

.. Goldstein, "Finding the Leasl ...•" p. 657. 
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do. the state. representing the com,munity of adults, has the responsibility to inter
vene in cases oC severe emotional deprivation or psych?logical damllge if it is likely 
that a child's development will be substantially harmed by his continued presence 
in the family. The state not only has the responsibility to intervene. Inlt to nunure 
the child after intervention. The absence of a commitment to post· intervention 
t:are dOc:S not necessarily negate the reasons for the original intervention. Some 
children, even in these, days of inadequate services. do benefit from a temporary or 
permanent removal from their families. 

The principal challenge lies in determining which children could· benefit from 
removal. Standards that limit the amount of discretion vested in decision-makers 

, ,must be drafted. This will involve specifying acceptable reasons for intervention 
and providing workable review mechanisms for both the initial decision and the 
child's placement. Intervention should be allowed only after the state has attempted 
to provide services for the child and his parent' aimed at ameliorating the, condi· 
tions of neglect. Only medically justifiable reasons for intervention should be ac
ceptable. Such reasons should include inadequate psychological care, as in cases of 
children presenting symptoms of maternal depri\·ation or severe emotional disturb
ance. Parental behavior that does not result in medically diagnosable harm to it 

child'should not be allowed to tri~r intervenrion. however offensive that beha," 
ior may be to the community.' 

A common complaint about tbe c:xercise of discretion in neglect cases is that alien 
values. usuallymidcUe-class. are used to judge a family's child-rearing practices. 
One way to answer that complaint is to entrust the discretion n'ecessary for evaluat
ing a child's needs to persons repre,senting the milieu in Which a family lives. Boards, 
composed of citizens representing identifiable constituencies-racial. religi~us. 

ethnic. geographical-could make the initial decision regarding intervention or 
review judicial decisions. Additionally. they should be responsible for periodically 
reviewing placementS and making recommendations about terminating parental 
rights. The board memberShip should include parent and.professional'representa
tives. perhaps children as well. Decisions to intervene and to terminate parental 
rights should require a three·fourths vote to overcome the presumption against 
intervention. Membership might be elected and should rotate often to avoid in
stitlttional calcification. Providing a check on judicial and bureaucratic discretion. 
this form of community involvement also inight broaden the constituency of aduits 
actively concerned about services for children. Without an inaease in community 
,involveD\ent. the best drafted laws and most eloquent judicial opinions will merely 
,recycle past disappointments. 
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