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Background 

In addition to the death penalty laws in many states, the federal government has also employed capital 
punishment for certain federal offenses. For example, between 1927 and 1963, the U.S. decuted 34 
individuals, including two women. There have been no federal executions since Victor Feguer was 
hanged in Iowa for kidnapping in 1963. " ,.' , 

In 1972, the United States Supreme Court ruled that all state death penalty statues were uhconstitutional 
because they allowed for arbitrary and capricious application. The federal statute suffered' from the same 
infirmities as the state statutes and no death sentence employing the older federal statutes has been 
upheld. . 

I 

For·furtherdiscussion of the history of the federal death penalty, see R. Little, The Federal Death . 
Penalty: History and Some Thoughts About the Department ofJustice's Role. 26 Fordharri Urban Law 
Journal 347 (1999).' . I 

1988 Drug Kingpin Statute' 

In 1988, a new federal death penalty statute was enacted for murder in the course of a drug-kingpin 
conspiracy. This statute was modeled on statutes which had been approved by the Supreme Court after 
its 1972 ruling. Between its enactment and the 1994, expansion of the federal death penalty described 
below, 6 people were sentenced to death for violating this law, though none has been executed. One of 
the defendant,s, John McCullah, had his death sentence overturned and was later re-sentericed to life in 

, prison. Another defendant, David Ronald Chandler, had his sentence overturned by the 11 th Circuit U.S. 
Court of Appeals. The panel of federal judges ruled that Chandler was not properly defenUed by his 
attorney during the sentencing phase of the trial. Chandler is awaiting the decision of a reLhearing en 

. banc on this ruling from the 11 th Circuit. ' 

1994 Crime Bill Expansion, 

In 1994, as part of an omnibus crime bill, the federal death penalty '~as expanded to some 60 different 
offenses. Among the federal crimes for which people in any state or territory of the U.S; 4an receive a 
death sentence are murder of certain government officials, kidnapping resulting in death, murder for 

, hire, fatal drive-by shootings, sexual abuse crimes resulting in death, car jacking resulting in'death, and 
certain crimes not resulting in death, including the running of a large-scale drug enterprise. 

~ , " 

, Judicial Conference Report on Federal Death Penalty 

In May 1998,the Subcommittee on Federal Death Penalty Cases of the Committee on Defender Services 
. of the Judicial Conference of the United States prepared a r~port entitled,"'Federal Death Penalty 
Cases: Recommendations Concerning the Cost and Quality of Defense Representatibn." Listed ' 
below are some of the major findings of that report: . 
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• The number offederal prosecuti~ns in ~hich an offense punishable b'y death is chrlrged, and to 
,which special statutory requirements for the appointment and compensation of courtsel apply, 
increased sharply after the 1994 Federal Death Penalty Act increased the number of federal crimes 
punishable by death. ' . 	 , 

o 	 Number of defendants charged with offenses punishable by death: 
• 	 1991--12' 
• 	 1992--45 
• 	 1993--28, 
• 	 1994--45 
• 	 1995-118 ' 
• 	 1996--159 
• 	 1997--153 

o 	 The Number of cases where the Attorney General has authorized seeking the death penalty 
has increased since the 1994 Federal Death Penalty Act was passed, increasing the number 
ofcrimes punishable by death. The number ofcases authorized as death penalty cases by 
year in which the authorization decision was made (figures provided by the Qepartment of 
~~: 	 ' 

• 	 1990--2 
• 	 1991--6' 
• 	 1992--16 
• 	 1993--5 
• 	 1994--7 
• 	 1995--17 
• 	 1996--20, 
• 	 1997--31 

• 	The cost of defending cases in which the Attorney General decides to seek the deatH penalty for 
commission of an offense potentially punishable by death (authorized cases) is much higher that 
the cost of defending cases in which the Attorney General declines to authorize the death penalty 
for an offense punishable by death. " , ' , I 

o 	 Average total cost per representation of a sample of cases in which the defendant was 
charged with an offense punishable by death and the Attorney General did no11t authorize 

, seeking the death penalty: $55,772 
o 	 Average total costper representation of a sample ofcases iri which the defendant was 

charged with an offense punishable by death and the Attorney General authotizedseeking 
the death penalty: $218,112 " I ' 

o 	 The cost of defending a federal death penalty case that is resolved by menas of a trial is , 
higher than the cost ofdefending a case that is resolved through a guilty plea, :even though 
mant guilty pleas are entered after most of the preparation for trial has been completed. The 
number of federal death penalty trials, and the number of individdual defenda~ts tried on 
capital charges, has increased since the federal death penalty was revived by Congress in 
1988.,' , I 

o 	 Average total cost per represenation of a sample of authorized federal death penalty cases 
resolved through a guilty plea: $192,333 . , ' i' 

o 	 Average total cost per represenation of a sample of authorized federal death penalty cases 
resolved through a trial: $269,139 ' I ' 

o 	 Average total cost of prosecutingan authorized federal death penalty case, not including , 
non-attorney investigative costs or the costs of experts and other assistance prbvided by law 
enforcement agencies: $365,000 I 

Race and the Federal Death Penalty 	 I 
, " 	 i ' 

Of the inmates on federal death row now, over three-quarters are members of racial minorities. 
According to statistics from the Federal Death Penalt . Resource Counsel Pro'ect (3/8/00), bfthe 196 
f~deral death penalty prosecutions authOrIzed y t e Attorney Genera SInce 1 8, 47 have, been white, 

.. 38 Hispanic, 10 Asian/Indian and 101 African-American. 149 oftne 196 prosecutions (76~), have been 
against minority defendants. See also Racial Disparities in Federal Death Penalty Prosecutions: 
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1988-1994, prepared by the Death Penalty Information Center at the request of the Chair of the House 

Judiciary Subcommittee on Civil and Constitutional Rights. ' . ' 


Disposition of the Cases (as of 3/8/00) 


Ofthe 196 defendants approved by the Attorneys General for capital prosecution since 19~8: 


62 cases were discontinued as death penalty c~ses after a plea bargain " 

24 requests for the death penalty withdrawn before trial 

32 were sentenced to less than death after jury or judge voted against death 

18 were sentenced to death arid are pending on appeal ' 

10 were acquitted or the capital charge was dismissed 

3 died/committed suicide before sentencing 

3 awaiting retrial or resentencing after reversal on appeal 

44 awaiting, or now on trial for capital charges 


. (SoJJrce: Federal Death Penalty Resource Counsel Project, 3/8/00) 

Other Notes on Dispositions (not updated) 

Since the .1994 law expanding the federal death penalty went into effect, 243 cases have been'reviewed 
for capital prosecution and the review committee recommended seeking the death penalty ~in 69 of these 

cases. 

(Source: Justice Dept. as quoted in Washington Post, 1111198) " 


Since the federal death penalty reslimyd, the Attorney General's review process has considered seeking 

the death penalty against 418 defendants, in 283 capital prosecutions were not authorized, land in 135 

seeking the .death penalty was authorized. The com,parab.Ie numbers for 1998 alone are: 16

1
6 defendants 


reviewed, 122 not authorized, 44 authorize<;l for .the death penalty. , 

1(Source: R. Little, The Federal Death Penalty: History and Some Thoughts About the Department of 

Justice's Role, 26 Fordham Urban LJ. 347,429 (1999». ' 

Method of Execution 

'Under the 1988 federal death penalty law, no method of execution was provided in the statute. President 
Bush did issue ~egulations in 1 ~93 au,thorizing lethal injection as the f!1etho? of execution. IUnder th.e 
1994 law, the manner of executIon wIll be that employed by the state III whIch the federal sentence IS 
handed down. If that state does not allow the death penalty, the judge may choose another :state for the 
carrying out of the execution. The federal Bureau ofPrisons has converted an old cell block in Terre 
Haute, Indiana, into a new facility for. condemned federal prisoners. 

Appeals 

There is only one appeal granted to the defendant as a matter of right and that is an appeal of the 
sentence and conviction to the U.S. Court of Appeals for the Circuit in which the case was l tried. There is 
also one chance to present any facts which were overlooked or unavailable at the time of the trial. All 
other review, ,such as Supreme Court review, is discretionary and can only be requested Olice, except 
under the rarest of factual situations requiring both clear proof of innocence and certain cohstitutionaL 
violations. I . 

, '. 

Clemency 

For Federal Death Row inmates, the President alone has pardon power. 

. Native Americans , 

The use of the federal death penalty on Native American reservations has been ieft to the discretion of 
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the tribal governments. Almost all the tribes have opted not to use the federal death penaliy. As of 
January 1, 2000 there were 46 Native Americans on state death rows. (NAACP Legal Defense Fund) 

u.s. Military 

The u.s. military has its own death penalty statute, utilizing lethal irijection, though no exbcutions have 
been carried out in over thirty years; There are 7 men on the military death row, five of whom are black, 
one white, and one Asian. 

HOME IWHAT'S NEW ITOPICS IDPIC REPORTS 
EXECUTIONS I DEATH ROW ISTATE~BY-STATE INFORMATION I INNOCENCE I 


COSTS IMETHODS ImVENILES IWOMEN I HISTORY I.INTERNATIONAL I ::::"='==-i-"-;;:" 


PUBLIC OPINION I CONTACT DPIC I ADDITIONAL RESOURCES 


\ " 
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Death Row USA 

Death Row Statistics 
As of April 1, 2000 

TOTAL NUMBER OF DEATH ROW INMATES KNOWN TO LDF: 3,670 

Race of Defendant: 

White 1,698 (46.27%) 

Black 1,574 (42.89%) 

LatinolLatina 321 ( 8.75%) 

Native American 46 ( 1.25%) 


, Asian 31 ( .84%) 

Unknown at this issue o ( .0%) 


Gender: 

Male 3,615 (98.50%) 
Female ,55 (1.50%) 

Juveniles: 

Males 69 (1.88%) 

JURISDICTIONS WITH CAPITAL PUNISHMENT STATUTES: 40 
(Underlined jurisdiction has statute but no sentences imposed) 

Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Dela~are, Florida, Georgia, Idaho, 
Illinois, Indiana, Kansas, Kentucky, Louisiana, Maryland, l\1ississippi, Missouri, Montana,INebraska, 
Nevada, New Hampshire, New Jersey, New.Mexico, New York, North Car()lina, Ohio, Ok~ahoma, ' 
Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, \Mashington, 
Wyoming, U.S. Government, U.S. Military. 

JURISDICTIONS WITHOUT CAPITAL PUNISHMENT STATUTES: 13 

Dakota, 
Rhode Island, Vermont, West Virginia, Wisconsin. , 
Alaska, District of Columbia, Hawaii, Iowa, Maine, Massachusetts,Michig'an, Minnesota, 

Additional Information:' 

'" ' 

/ 
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• Execution Update . 

(total executions by year, gender, race, and defendant-victim racial combinations) 


Ii Execution Breakdown by State 

• Summar of State Lists of Prisoners on Death Row 

(tota of prisoners on death row in eac state, by race) 


II State Lists of Prisoners on Death Row 

Back to Death Row USA Home 


Back to DPIC Homepage 


..... 
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Death Row USA· 
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. Summary of State Lists of Prisoners on Death 
As of Aprill, 2000 
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Note: 8 prisoners were sentenced to death in more than one state, 1 ofthem in 3 states. 
included 'in the chart above for each state in which they were sentenced to death, but the 
prisoners under sentence ofdeath is 3670. ' 

Additional Information: 

Death Row Statistics 

In the United StatesSureme Court - October Term 1999 
(Slgm lCant Cnmma ,Ha eas, & Other Pending ases) 

Execution Update, , 
(total executions by year, gender, race, and defendant-victim racial combiqations) 

, Execution Breakdown by State 

State Lists of Prisoners on Death Row 

Back to Death Row USA Home 


Back to DPIC Homepage 


7/23120003:59 PM20f2 



Draft 
7-25-00 

MEMORANDUM FOR THE PRESIDENT 


FROM: BETH NOLAN 
BRUCE LINDSEY 
MEREDITH CABE' 

SUBJECT: Death Penalty' 

1. Federal Death Row 

Currently, there are 19inrnates on federal death row. Thirteen are black, 4 are lhite, 1 is 
Hispanic, and 1 is Asian. Five were Bush Administration prosecutions. The convictiops 

, occurred in the following states: Alabama, Arkansas, Colorado, Georgia, Illinois, Kansas, 
Missouri (2), Pennsylvania, Texas (6), 'and Virginia (4). ' 

Three more individuals ,whose juries recommended the death penalty await formal 
sentencing. One is white, two are blacklHispanic. They were convicted in Arkansas ahd 
Missouri (2). 

'II. Department of Justice Statistical Survey 

i 
, The Department of Justice has completed a survey of the racial/ethnic composition of 

defendants and their victims in death penalty-eligible 'cases thathave been submitted b~ U.S. 
A ttorneys to the Attorney General's capital case review committee. I The DOJ survey covers the 
933 cases submitted between January 27, 1995 (when the review process was put into place) and 
February 14, 2000? The DO] survey therefore does not include data on pre-1995 fede~al cases; 
cases in which the federal government does not charge a defendant with a death-eligibl6 offense, 
either out of deference to a state prosecution or for another reason; or cases with adeat~-eligible 
charge in which the de?th penalty 'IS foreclosed as part of a plea agreement. 

I The survey'covers cases in which a U,S. Attorney has charged a defendant with an offensethat can caIT¥ the death 
penalty. Under the Department's death penalty protocol, U.S. Attorneys should submit to the Attorney General for 
review "all federal cases in which a defendant is charged with an offense subject to the death penalty," reigardless of 
whether the U.S. Attorney intends to request authorization,to seek the death penalty. Prior to 1995, U.S. Attorneys 
submitted cases only when they wished to seek the death penalty. I 
2 Only 12 of the prisoners currently on death row were sentenced during the survey's reporting period. (A total of 15 

,defendants were sentenced to death during the reporting period, but 3 have since had their death seiltence~ vacated). 
Five. were charged before the currentreview process was in place, and 2 were convicted after end of the dtudy 
~~ , , 



·' 

. The DOl survey inel udes data .at each stage of the Attorney General's review lrocess: 
submission ofa case to the Attorney General's review committee; review of the caseland 
decision by the Attorney General whether to authorize the U.S. Attorney to seek the death ' 
penalty; and trial and sentencing. , The DOl survey also includes statistics on defendahts broken 

,down by the geographic districts of the U.S. Attorneys' offices that prosecuted the defendants. 

In brief, the DOl survey shows that,of the cases submitted, 19% of defendants were 
whi.te, and 82% were minorities.3 The Attorne~ General authorized seeking t~e d~~thlpenalty 
agamst 143 defendants, 29% of whom were whIte, and 71 % of whom were mmontles, Ofthe 
143 defendants against whom the Attorney General authorized seeking the death penalty, 49 
pleaded guilty prior to trial, and the death penalty authorization was withdrawn. Of tHose who 
pleaded guilty and avoided the death penalty, 43% were white, and 57% were minorities.4 With 
,respect to geographic disparity, of the 633 total cases submitted to the Attorney Genetal's review 
process, 267 (or 42%) came from just 5 of the 94 districts. Twenty-five districts did fibt submit 
any cases to the Attorney General during the survey period. 

DOl has noted that, while the statistics show the Attorney Generafs review process is not 
racially biased - the Attorney General authorized seeking the death penalty against a lbwer ' 
percentage of minority defendants than the percentage of minority defendants whose dases she 
reviewed - they are aware that many homicide cases are not submitted to the review p~ocess at 
all. And, despite the apparent fairness of the review process, the statistics ,01). federal d~ath row 
(although limited tp 19 cases) do not compare favorably with state statistics. For exartrple, only 

, Maryland has a higherpercentage ofbli:lck prisoners on death row, and no state has as Ilow a 
percentage of white prisoners on death row.' , . '\ 

A brief summary of some of the DOl survey's findings is attached. Also attac~ed is 
state-by-state information on the race ofdefendants on death row and a recent article ftom the 
Chicago Tribune about racial disparity in plea bargaining in the federal system. I 

III. 	 Matters for Response and/or Further Study, , 

, 	 ' " I 
A. 	 Why do'five U.S. Attorneys' offices submit cases to the Attorney General at a 

much higher rate than the other 89 offices, including 25 offices that havb not 
submitted any cases to the Attorney Generid since the protocol went int6effect? 
Astudy might look at the pattern of submissions by the U.S. Attorneys'loffices 
taking into consideration, among other things, the charging practices of nearby 
U.S. Attorneys' offices and state and local prosecutors. 	 I 

B. 	 Why are'some homicide cases that could carry death-eligible charges ndt 
submitted to the Attorney General's review process? Representative rutal, 

, suburban, and urban areas could be analyzed to determine the ways in vJhich, and 

3 Percentages may not total 100 because of rounding. , 

4 The statistics on pleas also show that 51% of all white defendants against whom the Attorney General authorized 

seeking'toe death penalty entered into,plea agreements foreclosing the death penalty. By contrast, only 27.% of 

black defendants against whom the death penalty was authorized pleaded guilty. ' , 
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.' ; , I 

.' 

'the reasons why, <homicide cases are (1) directed to the state or federal Jystem and 
(2) cha~ged wifu either capital or ndri-c~pital offefl:ses. 

c. 	 Why is there a disparity between the racial makeup oithose for whom the death 
penalty is authorized and those who plead guilty, prior to trial as part ofiplea ' 
bargain's under which the death penalty is foreClosed? 

" IV. . Who Shotlld Perform Study 

F~rther study could tal<:e two basic forms:' either(l) a "blue-ribbon commissio~,,, like 
that appomted by Governor Ryan, or (2) the Attorney General could conduct further study., A 
commission could probably be created by~xecutive Order, but would require fundirig[to ' 

, operate.5 It also seems ,that it would take far longer for a commission to be created, appointed, 
funded, and to start its work, much less reach any JUeaningful condusions.6 Give,n thdse 
considerations, we recommend that you direct the DepartmentofJustice toexecute a study, or 
studies, of these issues. In either case, DOJ has estimated that a study of these issues probably 
cOlild not be completed in 6months, and is m'ore likely to take at least a year. ~ < . 

DECISION: 

AGREE 

DISAGREE 

DISCUSS 

1 Senator Feingold has int~oduced legislaticinthaf w~uld institute a 'moratorium on the de~ih penalty, and that would 
es.tablish a"National Coinmission on the Death Penalty" to study "all matters relating to the administration of the 
death penalty."'Senator Feingold's proposed commission would study the death penalty in both the fed~ral and state" 

'systems. , " '.' '. ." .. ',' ;, i 

6,A DOJ study could also have a "commission" element; for example, at the Attorriey General's diiectiqn, the 
director of the National Institut~ for Justice appointed a National Commission on the Future of DNA E~idence to ' 
carry out a study of DNA evidentiary issues,inc1udingpost-conviction testing. That study was supported bya DOJ 
component but had the input of several "outside" co~missioners, ' 

J' 



DRAFT - August 3, 2000 (3:04PM) 

SURVEY OF THE FEDERAL DEATH PENALT,Y SYSTEM 

(1988-2000) 


u.s. Departlll~nt of Justice 

Washington, D.C. 

August _, 2000 


INTRODUCTION 

During the twentieth century, the federal government infrequently carried out the death 
penalty against criminal defendants. From 1927 to 19'63, the federal government executed 34 
criminal defendants. There has not been. federal execution since 1963. . I 

On November'18, 1988,'the Pre~ident signed into law the Anti-Drug Abuse. A~l,of 1988. 
A section of this law, known as the Drug Kingpin Act (DKA), made the death penalty a~ailable 
as a possible punislunent for certain drug-related offenses .. The availability ofcapital ptPushment 
in'federal criminal cases expanded further on September 13, 1994, when the President signed 
into law the Violent Crime Control and Law Enforcement Act. A section of this law, kriown as 
the Federal Death Penalty Act (FDPA), designated approximately 60 federal offenses J capital 
crimes. In signing the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), the 
President added another four federal offerlses to the list of capital crimes 

Despite this expansion of the federal death penalty over the last 12 years, the vast 
majority of capitaI cases have been prosecuted in the states. As ofthe end of 1998, therb were 
3,433 defendants:with pending death sentences in the states, compared with 19 defen~ts with 
currently pending death sentences in the federal system as a result 'of convictions under the DKA 
and the FDPA. Federal death row inmates thus account for approximately one-half of ohe 
percentofall the defendants on death row in the United States. I 

. , ' 

Part I of this Survey provides an overview ofthe decision-making process in the Ifederal 
death penalty system. Part II provides available racial/ethnic data about each stage'ofthb federal 
decision-making process from November 18, 1988 to July 20, 2000. Part III provides a~ailable 
racial/ethnic data about the overall federal decision-making process during the same period.

I 

Given that certain percentage$ in Parts n and III are based on small subsets of m..divid~s, the 
reader should use care in drawing conclusions from them about'the overall application of the '. 
federal death penalty. Part IV provides limited racial/ethnic data about the prosecution 6f 
homicides an4 the imposition of the death penalty in the states':" Given that the pool ofstate 
defendants is much greater than the pool of federal defendants, the reader also should us~ care in 
drawing comparisons between the state data in Part IV and the federal data in Parts II and III., 
Finally, percentages in this survey do not always add up to 100 because of rounding. 



PART I: 'AN OVERVIEW OF THE DECISION-MAKING 

PROCESS IN THE FEDERAL DEATH PENALTY SYSTEM 


, Part I of this Survey presents an overview of the decision-making process in the federal 
death penalty system. Section A describes the initial stage ofthe process, in which a de?ision is 
made whether a particular case will be prosecuted in the state or federal system. For, those cases 
that are prosecuted in the federal system, Section B describes how one ofthe 93 United States 
Attorney across the country decides whether to recommend to the Attorney General thatjhe or 
, she be authorized to seek the death penalty in the case. Section C describes the next stage in the 
process, in which the Attorney General's Review Committee on Capital Cases in washi.tigton, 
D.C. (the Review Committee) decides whether or not it agrees with the Vnited States Attorney's 
recommendation as to ,:~ether th~ death penalty s~ould be so~ght. Secti?n D de~c~beslthe 

, Attorney General's deCISIOn-making process. Section E descnbes the vanous deCISIons and 
procedural routes that are followed after the Attorney General authorizes a United Stat~sl' 
Attorneys to seek the death penalty. , 

A. STATE VERSUS FEDERAL PROSECUTION 

'" 

I 
-- ,,-~-,I 

, , ' , 

Prior to 197-, the states and the federal government executed individuals who had 
committed murder mid a variety ofother criines, such as rape and kidnapping. Today, h6wever; 
all defendants on death row, both in the state and federal systems, were convicted ofcruri.es 
specifically related to homicides. I 

As with most crimes, homicides principally are investigated and prosecuted by state law 
enforcement authorities, either as capital or non-capital cases. From 1988 to 1998, the latest year 
from which statistics are available, a total of238,320 homicides were reported (but not I ' 
necessarily prosecuted, either as a capital or non-capital case) throughout the United States. See 
Table _. During the same time period, approximately __ defendants L %) were prqsecuted 
and convicted in the federal system for acts ofhomicide (either as a capital or non.:capital case). 
See Table . ," ' 

Even where federal jurisdiction technically may exists over a particular homiCide,! such as 
homicides committed during street-level robberies, state prosecutors continue to prosecutb the 
bulk of murders in this country without any involvement of federal authorities. Inthose I 

instances where both state and federal law enforcement officials have concurrent jurisdiction 
over a particular homicide, and there is more than an insubstantial federal interest in the ~aSe, 
there are a wide range ofconsiderations that affect how, and by whom, such a case will be 
handled. When homicides are prosecuted federally - either as a capital or non-cApital caJe -- it is 

. :::~: 

IWhile the vast maj~rity of crimes subject to the death penalty under federal law involve homicid,?s, a few 
do not. See 18 U.S.C. §§ 794 (espionage); 2381 (treason); 3591 (b)(I) (certain aggravated narcotics trafficking 
offenses). The federal government has not sought the death penalty in any such case since 1988. 
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, ' I 

often because of the availability. ofcertain federal laws or federal investigative or prosetutorial 
tools. For example, federal authorities have certain laws available (e.g., the racketeeridg , 
statutes) that may make it easier to'prosecute simultaneously many members of a violent ' 
organizations that engage in a pattern of violent activities. At the same time, federal prdsecutors 
do not face the same evidentiary or procedural restrictions that state prosecutors face in hertain 
jurisdictions. Additionally, many states lack the equivalent ofthe federal witness proteqtion 
program and the investigative resources and expertise of federal law enforcement agencies. For 

I 

these and other reasons, state prosecutors may decide to refer certain homicides to their federal 
counterparts. 

I 

Apart from these differences in laws and resources, which often affect whether a 

particular homicide is prosecuted in state or federal court (as a capital or non-capital case), state 


, ' I 

and federal law enforcement officials often work cooperatively to maximize their overall ability 
to prevent and prosecute violent criminal activity in their respective communities. Indecid, it is a 
central feature of current federal law enforcement policy that the 93 United States Attorrleys 
across the country work closely with their state and local counterparts to develop initiati~es to 
combat the most pressing crime problems affecting their jurisdictions. In some areas, th~se 

I, , 

cooperative efforts lead to agreements that certain kinds ofoffenses will be handled"by-federal 
, I 

authorities. ·In Puerto Rico, for example, the United States Attorney has agreed with his local 
" , I 

counterpart that the federal government will prosecute catjackings involving death, which has led 
, , I 

to ,a disproportionately large number ofhomicides being handled by that particular United States 
. Attorney's Office. In other areas, by contrast, these cooperative efforts lead to a federal I . 

emphasis on crimes other than homicides, leaving most homicides to be handled primarily by 
state prosecutors. ~ese decisions are not, however,'static ones. A given homicide that ~ppears 
to be ofpurely local interest may, upon further investigation months or years after the offense, 
prove to be related to organized multi-jurisdictional criminal activity that is being investigated by 

, federal law enforcement officials, who may seek to transfer the case from state prosecutors to 
federal prosecutors. ' ' . I 

These and other individual considerations are not readily susceptible to meaningful 
statistical analysis. 

B. THE UNITED STATES ATTORNEYS 

" Once a particular homicide case has come into the federal law enforcement system, the 
first decision· for the United States Attorney is whether to consider the case atall as capitM. 

, I 
eligible. Not all homicides in the federal system are capital-eligible. For example, a United 
States Attorney that has jurisdiction over a highway that runs through federal land may d~cide at 
the outset of an investigation that a vehicular homicide was negligent at best and should not even 
be considered as capital-eligible. ' , :;'< 

. For those cases that are potentially capital-eligible, however, the United States Attorney 
must decide whether he or she wishes to recommend to the Attorney General that he or she be 

3 




authorized to seek the death penalty in that case. With the enactment of the Drug Kin~J.in Act in 
1988, the Department of Justice instituted a policy that required a United States Attorney to 
submit to the Attorney General for review and approval those cases in which the United! States 
Attorney affinnatively wished to seek the death penalty. Under this policy, the decisioJ not to 

" I
seek the death penalty was left entirely to the United States Attorney's discretion. On January 
27, 1995, following the enactment of the FDPA, the Department altered this policy to require

I 

United States Attorneys to submit to the Attorney General for review "all Federal cases in which 
"a defendant is charged with an offense subject to the death penalty, regardless ofwhethe~ the 
United States Attorney intends to request authorization to seek the death penalty." 

This new protocol.does not require United States Attorneys to submi~ to the Attorney 
General all ofthe potentially capital-eligible defendants in the federal system. First, even When] l' ' 
United States Attorneys charge a defendant with a capital-eligible offense, they have the 
discretion to .conclude a plea agreement with the defendant foreclosing the death penalty before 
submitting the case the Attorney General for review. For example, soon after indicting several 
defendants for capital-eligible offenses, a United States Attorney may decide to enter intb a 
cooperation agreement with one ofthe defendants, under which the defendant agrees to provide 

I 

truthful testimony against his co-defendants in exchange for a promise that he or she-will not face 

the death penalty. Second, United States Attorneys have the same discretion to enter int6 pleas 

after arresting a defendant but before asking the grand jury to charge him in an indictmeht with a 


. capital-eligible offense. Third, United States Attorneyshave the discretion not to chargeIa 
defendant in the fist place with a capital-eligible offense. For example, a United States ~ttorney 
might decide in aparticular case that he or she simply could not prove to a jury beyond a! 
reasonable doubt that the defendant had the requisite level of intent to be charged .with a 6apital
eligible offense. Fourth, United States Attorneys have the discretion not to submit to thel" 
Attorney General for review those potentially capital-eligible cases in which the United States 
Attorney initially considered the " case for federal prosecution, but ultimately decided to dkfer 
prosecution to state authorities because the federal interest in the case was insubstantial. 

I

IFor 
example, while an isolated homicide committed during a street robbery might in some I 
circumstances technically be subject to federal prosecution, most such homicides are handled by 
state prosecutors. . . . . I 

The reader should note that there has been no centralized data collection process i~ place 

regarding these four categories ofcases. As a result, the data regarding submissions .by United 

States Attorneys that are "set forth in Part II of this Survey do not include infonnation regtrrding 

the entire pool of capital-eligible defendants in the federal system since 1988. 


Beyond these four categories of cases, there remains a significant numbe."of cases that. 

United States Attorneys must ~ubmit to the Attorney General for review since the currentI 

protocol went into effect, namely, those in which a United State~".Attorney' charges a capilal

eligible offense and does not enter into a plea with the defendant"before making a submission to 

the Attorney General. In making submissions in these cases, the United States Attorney tPust 

recommend to the Attorney General whether or not he or she believes that the death penalty 
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should be authorized in that case. Prior to doing so, the United States Attorney or his or her 
designee will meet with the defendant's attorneys and allow them to make written and riral 
presentation, as why the death penalty should not be sought in the case.2 '. i 

Once a United States Attorney de~ides whether ornot to seek authorization fron! the 
Attorney General to pursue the death penalty, he or she is required to submit detailed information 
about the case to the Capital Crimes Unit (CCU) ofthe Criminal Division of the Departlnent of 
Justice.3 In particular, the United States Attorney must submit a comprehensive discussion of the 
theory of liability; the facts and evidence relating to the issue. ofguilt or innocence; the facts and 
evidence relating to any aggravating factors (including victim impact) or mitigating factbrs; the 
defendant's background and criminal history; the basis for Federal prosecution; and any iother 
relevant information. The United States Attorney is also required to submit any material 
received from defense. counsel in opposition to the death penalty, and other significant. 1 

documents such as confessions, key witness statements, and autopsy and crime scene reports4• 

I 
Under currenfDepartment policy, bias based on characteristics such as an indivi~ua1'S 

race or ethnicity can play no role in a United States Attorney's decision to recommend the death 
.. I 

penalty. Moreover, a United States Attorney may not provide information about the--- I 

race/ethnicity of the defendant to the CCU attorneys handling the case, to the Review 'I 
Committee, or to the Attorney General. As a result, the decision-making process in Washington, 
D.C., which is described below, is race/ethnicity-blind, unless such information is expli~itly 
raised by defense counsel.s .' ' . 

2Since -' federa.1law has expressly required that, upon the request ofan indig"nt 
capital defendant, a federal judge appoint two attorneys to represent the defendant and make 
available sufficient funds for reasonable investigative and expert services. The attorneys I 
appointed to represent an indigent defendant must have the "background, knowledge, or 
experience [that] would otherwise enable him or her to 'properly represent the defendant, with 
due consideration to the seriousness of the possible penalty andto the unique and complex nature 
ofthe litigation." Further, at least one defense attorney must be "learned in the law ofc~pital
cases." . / .. I 

'The ceu was cre.ied in 1998 IUld consists ofa small group of experienced capiL 
. litigators who assist in handling various aspects of the Department's death penalty proce'ses. 

40n occasion, United States Attorneys have changed their r~ommendations aborlt ' 
particular cases after, new information about the case came to light or after further consideration .. 

I 
Since the data on these changed recortunendations has not, to date, been systematically c~ptured, 
the data presented below is limited to the initial recommendations of United States Attorneys . 

. ::.:~: 

SThe only individuals in Washington, D.C. who are privy to the race/ethnicity 
information are paralegals in the CCU who collect this data under separate cover from the United 
States Attorneys. This data forms the pool from which all ofthe federal data on racelethlucity . 
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C.' THE ATIORNEY GENERAL'S REVIEW COMMITI'EE 

,With the issuance oithe new death penalty protocol on January 27, 1995, the Attorney 
General created a pennanent advisory panel, the Review Colll.l'nittee, to assist her in detbining 
whether to seek capital punishment in cases submitted for review by United States Attorneys. 
The Review Committee qurrently has five members appointed by the Attorney General (with 
three members required for a quorum), and includes, as a matter of practice, at least one1designee 
of the Deputy Attorney General and at least one designee of the Assistant Attorney General for 
the Cririlinal Division. ' I 

For each case submitted by a United States Attorney, the Review Committee receives all 
ofthe underlying materials that have been submitted by the United States Attorney, inclhding the 
materials from defense counsel. The Review Committee then meets with defense counsbl either 
in person or on video conference, along with attorneys from the United States AttorneY'J Office 
and the CCU. During this meeting, defense counsel are invited to make an oral presentation to 

I 

the Review Committee as to why the Attorney General should not authorize the United States 
Attorney to seek the death penalty. Thereafter, the Review Committee makes-its -- ----'1 

, recommendation to the Attorney General as to why the death penalty should, or should not, be 
sought in that case.6 

D. THE A TIORNEY GENERAL 

Before considering a particular case, the Attorney General receives the recoriunebdation 
ofthe United States Attorney, the recommendation of the Review Committee, and all ofithe 
underlying materials that have been submitted by the United States Attorney, including the ' 
materials from defense counsel. After discussing the case with the Review Committee ahd the 
CCU attorneys (and with the United States Attorney for the case when he or she disagreJs with 
the recommendation ofthe ReVIew Committee)" and after careful review ofall of the rel~vant 
material (including, at times, additional infonnation gathered at the Attorney General's rrquest), 
the Attorney General signs a letter to the United States Attorney either authorizing the filing ofa 
notice of intent to seek the death penalty or authorizing the United States Attorney not tolfile 

that is reported below is drawn. 

6As with the recommendations of United States Attorneys, the Review Committee has, on 
occasion, changed its recommendations about particular cases after new infonnation about the 
case came to light or after further deliberation. Since the data on these changed votes hJ not, to 
date, been systematically captured, the data presented b~low is limited to the initial ' 
recommendations of the Review Committee. ' 
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such a notice.7 

E. POST*AuTHORIZATION ACTMTY 

A decision by the Attorney General to authorize a United States Attorney to seek the 
death penalty is always subject to reconsideration until the jury has recommended a sentence. . 
Thus, even after such a decision has been made, additional facts or arguments may be b~ought to 
the Attorney General's attention in support ofa request to withdraw a notice of intent to .seekthe 
death penalty. Such reconsideration can be sought by defense counsel, the United State~ 
Attorney, the Review Committee, or the A.ttorney General herSelf. 

. In addition to reconsideration by the Attorney General, the Attorney General's decision to 
authorize the seeking of the death penalty cali also be changed by means ofa plea agreerltent 
between the United States Attorney and the defendant that forecloses the possibilitY ofchpital 
punishment This may occur, for example, when a key witness recants testimony or othJrwise . 
becomes unavailable on the eve of trial. Under current Department policy, such agreembnts do 
not require the Attorney General's prior authorization. _. ----I 

For those defendants who proceed to trial, there are two phases to the case. In the "guilt 

phase," the jury must decide unanitI),ously whether the prosecution proved beyond a reasbnable 

doubt that the defendant has committed the underlying death-eligible offense. If the j~ finds 

the defendant guilty, the case proceeds to the "sentencing phase." 


At the sentencing phase, in order to meet legal requirements for the imposition of the 
death penalty, the prosecution must prove beyond a reasonable doubt that the defendant I 
committed the capital offense with a certain level ofintent In addition, the prosecution must 
prove any aggravating factors beyond a reasonable doubt, and must prove at least one frdm a list 
of specific factors set olit in the applicable statute.8 In recommending a sentence, the jurY may 

. only consider aggravating factors that it unanimously fmds to have been proven beyond ~ 

7In some instances, the Attorney General does not make a decision on a case subD;litted 
for review by a United States Attorney. For example, in some cases the United States Attorney 
may enter'into aplea agreement with a defendant while the case is under consideration by the 
Attorney General (or the Review Committee). In other cases, consideration ofa given d~fendant 
may be indefinitely suspended if the defendant is a fugitive. 

SAlthough the exact list of aggravating factors varies depending on thena~e ofthe off:\mse, the s:tatutory . 
list of factors generally includes: killing multiple victims; committing the capital offense against particular~y 
vulnerable victims or high-level public officials; paying someone else to com~it the murder; committing the murder 
for pecuniary gain; committing the murder while committing other serious crimes; causing a grave risk ofdeath to 
persons other than the actual victims; committing the offense in a particularly heinous manner; engaging id 
substantial planning or premeditation in committing the murder; or having a previous convictions for othet serious 

offenses. SeeU.S.C.§ 3592(b)-(d); 21 U.S.C. § 848U. 
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reasonable doubt. Mitigating factors can include any ofseveral specific factors listed in the . 
statute, as well as anything else "in the defendant's background, record, or character or imy other 

. I 

circumstance ofthe offense that mitigate against imposition of the death sentence."9 Mitigating 
factors need only be proven by a preponderance ofthe evidence, and each juror can ~e an 
individual decision as to which factors have been proven to his or her satisfaction. BotH the 
prosecution and defense may, in the judge's discretion, rely on information that might nbt be 
admissible as evidence in the guilt phase of the trial (such as hearsay, for example); and\may also 
rely on all of the evidence submitted during the guilt phase without having to present it anew 
during the penalty phase. . .. . .. I 

At the end of.the sentencing phase, the federal judge instructs the jurors that they, must 
each weigh the aggravating and mitigating factors and decide upon a sentence. The jud~e also 
instructs thejury that they' may not in any way consider the race, national origin, sex, or !religious 
beliefs of the defendant or the victim in reaching a verdict. Jurors are then given at least two 
sentencing options: death or life in prison without any possibility ofrelease. With respeht to 
certain offenses, jurors are also given a third option -- to have the judge impose a lesser ~entence 
authorized by statute. In reaching their verdict, which must be unanimous, each juror mttst 
certify that he or she did not, in fact, consider the race, national origin, sex, or religiouS"beliefs of 

I 
the defendant or the victim in reaching his or her determination and that his or her deterrhlnation 

I 

would have been the same regardless of those factors. In all cases, the jury's decision is binding 
upon the judge. . . 

. 9The specific mitigating factors listed in the FDPA are impaired ca:~acity, duress, minor participation, 
equally culpable defendants who will not be punisbed by death, lack of a prior criminal record, mental or ~motional 
disturbance, and consent by the victim. 18 U .S.C. § 3592( a); see also 21 U .S.C. 848U (similar list ofmitigating 
factors under Drug Kingpin Act). . . . I 
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PART II: STATISTICAL DATA REGARDING PARTICULAR 
STAGES OF THE FEDERAL DECISION-MAKING PROCESS 

A. STATE VERSUS FEDERAL PROSECUTION 

As noted above, the decision whether a homicide is prosecuted in state court ratlier than 
federal court (as a capital case or a non-capital case) is not readily susceptible to meaningful 

. statistical analysis and no data is presented in this Survey on this stage of the decision-rriaIdng 
process. 

B. THE UNITED STATES ATTORNEYS' RECOMMENDATIONS 
. 1'\. tt 

. ~~, . . . 
From November 18~ to January 27, 1995, when D~partment policy required United 

States Attorneys to submit to the Attorney General·for review and approval only thQse c~ses in 
which they affmnatively wished to seek the death penalty, United States AttorneyssubnUtted a 
total of requests for review, all under the Drug Kingpin Act, and all carrying the IDnited 
States Attorney's recommendation that the Attorney General authoriie seekinlfthe -death 
penalty. to Starting on January 27, 1995, when United States Attorneys were required to submit 
to the Attorney General for review all cases In which a defendant was charged with a capital-

I 

eligible offense and the case was not resolved by plea bargain prior to consideration by the 
Attorney General, United States Attorneys have submitted _. capital-eligible defendants for 
review. This section provides statistical data regarding these __ total submissions. 11 . 

Overall 

. [add text] 

By United States Attorneys' Recommendations 

. tOOf these _ submissions, Attorney General Thornburgh decided -' Attorn~y General Barr decided --' ' 
Acting Attorney General Gerson decided --' and Attorney General Reno decided~. . i 

IIIn addition to the total submissions described above, there were seven cases that cannot properly be 
considered within the pre-protocol or post-protocol categories. In each of these seven cases, arising during,the 
transition from the former procedures to the currerit ones, the United States Attorney submitted to the Attorney 
General a recommendation not to seek the death penalty -- before such approval was in fact reqllired undet the new 
procedures. Because these cases ~ere not in fact reviewed under the new protocol, and need not have been . 
submitted under the former protoc61~ they are essentially indistinguishable fi:om an uncounted number of ~ases from 
the 1988-1995 period (during which a United States Attorney's decision noftO seek the death penalty was hot 
submitted for the Attorney General's approval) that are not accounted for in this Survey. Accordingly, the~e seven 
cases are likewise excluded from the data reported below. For information, six of the seven cases involved offenses 

. I 

under the Drug Kingpin Act, and the seventh was charged under a racketeering provision, 18 U.S.C. § I 959(a). 
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I 

I 
As explained above, only cases submitted since January 27, 1995 include cases ih which 

the United States Attorneys recommended both for and against seeking the death penalty,. This 
section reports for this group ofcases the prosecutors' recommendations, by race/ethnicity and 
geographical district (Table~. Caution should be exercised in comparing data from different 
districts for the reasons set forth above in Part LA. 

[add highlight bullets]· 

By Capital-Eligible StatutOlY Offense Charged 

[add highlight bullets] 

By Victim 

[add highlight bullets] 

C. THE REVIEW COMMITTEE'S RECOMMENDATIONS 

Tables _ to _ 
. 

report inform.ation concerning the racial/ethnic and geographical 
. 

. breakdown ofthe results of the review by the Review Committee in the _'caSes submi~edhy 
United States Attorneys since the current protocol went into effect on January 27, 1995. No 
corresponding information for the pre-protocol period is reported because, as noted abov~, the 

• I 

Review Committee was not created until the revision of the capital case review protocol in early 
1995. 

Overall 

[add text] 

By United States Attorneys' Recommendations 

[add highlight bullets] 

By Capital-Eligible Statutory Offense Charged 

[add highlight bullets] 

By Victim 

[add highlight bullets] 

.D. THE ATTORNEY GENERAL'S DECISION 
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. Overall 

[add text] 

By United States Attorneys' Recommendations 

[add highlight bullets), 

By Review Committee Recommendations 

[add highlight bullets] 

By Capital-Eligible StatutOry Offense Charged 

[add highlight bullets] 

By Victim 

[add highlight bullets] 

E. PosT-AUTHORIZATION ACTMTY 


Overall. 


[add text] 

By United States Attorneys' Recommendations 

[add highlight bullets] 

By Review Committee Recommendations 

[add highlight bullets) 

By Capital-Eligible Statutory Offense Charged 

. [add highlight bullets] 

By Victim. .) 

11 



[add highlight bullets] 

F. 	 FEDERAL DEFENDANTS SENTENCED TO DEATH 

As noted above, since 1988, federal juries have recommendetl the death sentence for a 
total of25 defendants, ofwhom five were initially indicted before·the protocolt6~k effdct on . . 	 I 
January 27, 1995. The sentences of four of these 25 defendants (one white and three black; all 
indicted under the Department's current protocol)'were vacated in subsequent judicial I 
proceedings. In addition, two defendants (both Hispanic) are currently awaiting formal I 

sentencing following the jury's recommendation of death. Thus, as ofJuly 20, 2000, there were· 
19. defendants with pending federal death s~ntences: 	 . I . 

Table _ provides a case~by-case report of information about each of the 25 defendants as 
to whom a federal jury recommended the imposition of the death penalty. For each sucH . 

. . 	 I 

defendant, the table proyides.the defendant's name, race/ethnicity and gender, the race/ethnicity 
and sex of the victim(s) of the defendant's capital offense(s), the current procedural status ofthe 
case, whether the case was authoriZed for capital prosecution before or after the implementation 
of the current protocol, the capital offense(s) of conviction, and the district in which.th~.base was 
indicted. . 	 I 

• 	 As to the 19 defendants under a pending sentence of death as of July 20, 2000: 

21 percent (4) are white; 

68 percent (13) are black; 

5 perce~t (1) are Hispanic; 

5 percent (l) is other (Asian). 


• 	 These 19 defendants were prosecuted in 14 separate cases - 10 cases had one defendant 
. convicted of capital charges and sentenced to death, while 4 cases had two or mote 
capital defendants sentenced to death. The 14 cases were prosecuted in 12 differ6nt 
judicial districts in 10 different states. Only two United States Attorney's Officeslhave 
prosecuted more than one capital case resulting in a death sentence, and none has 
prosecuted more than two such cases. 

• 10 of these 19 defendants (53 percent) had capital convictions related to only one victim. 
9 ofthe 19 defendants (47percent) had capital convictions related to two or morel victims. 

• 	 18 of these 19 defendants were sentenced to death for crimes involving aJotal of27 
victims. 22 of the 27 victims were male. Of the total 27 victims: . I 

26 percent (7) were white; , 
59 percent (16) were black; 
11 percent (3) were Hispanic; and 
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4percent (I) was o$er (Asian). 

• The remaining defendant, Timothy McVeigh, was found responsible for the deaths of 168 
individuals, both male and female and ofvarious races/ethnicities in connection kth the 
~ 995 bombing of the MurrahF ederal Building in Oklahoma City, Oklahoma. 

• 	 13 of these 19 defendants (68 percent) were sentenced to death for crimes against victims 
exclusively of the same race/ethnicity. Ofthese 13 defendants: 

23 percent (3) were white; 

62 percent (8) were black; 

8 percent (1) was Hispanic; and 

8 percent (1 ) was other. 


• 	 ·6 of these 19 defendants (32 percent) were sentenced to death for crimes against at least 
one victim ofa different race/ethnicity. Of these 6 cases: 

17 percent (1) involved a white defendant and at least one victim who was not 
white; and . . I 
83 percent (5) involved a black defendant and at least one victim who was not 
black. 

. to· 
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PART III: STATISTICAL DATA REGARDING THE OVERALL 
FEDERAL DECISION-MAKING-PROCESS 

. Part III presents an'overview of the data reported in Part II in a manner that more easily· 
allows the reader to compare statistics between different stages of the D(!partment's capiW case 
review process. Section A provides a cross-sectional comparison of the race/ethnic da~ in each 
stage of the review process. Section B provides a longitudinal analysis of each racial/ethnic . 
group as·ifprogresses through the various stages of the review process ..Section C provi~es 
summary data about the extent to which there has been consensus among the United States 
Attorneys, the Review Committee (in the post-protocol period only), and the Attorney General 
during the review process. 

A. CROSS-SECTIONAL ANALYSIS 
..' ·.1 ' 
Tables _ to _ summarize the racial/ethnic distribution of defendants within each stage . 

ofthe Department's review process for various reporting periods .. Thus, for example, thJ reader 
can compare the raciatlethnic breakdown of defendants submitted for review against the I 
breakdown for the smaller group as to whom capital prosecution is authorized: Sp"ecmcaIly, 
Table _ presents an overall cross-sectional analysis ofthe race/ethnic breakdown for eabh stage 

. I. 

·ofthe overall Departmental review process for· the _ cases submitted from 1988 to 2000. 
Table _ reports similar data for the _ pre-protocol cases in which United States Attorpeys 
recommended seeking the death penalty for violations ofthe Drug Kingpin Act (althou~ Table 
_ presents no data concerning the Review Committee, which did not exist in the pre-pr6tocol 
period). Table'_ reports similar data for the _ post-protocol cases. \ 

B. LONGITUDINAL ANALYSIS 

. The flow charts in Tables _ to _. summarize the progression ofdecisions made (luring 
the reporting period. Each flow chart reports, with respect to the specified racial/ethnic boup . 
and reporting period, the number and percentage ofdefendants as to whom particular dedisions 

I 

were made. Thus, for example, the reader can compare the rates at which defendants of9iffereht 
groups who were authorized for capital prosecution were in fact convicted ofa capital offense. A· 
separate set of such flow charts is presented, respectively, for all_ cases since 1988, the _ 
cases in the pre-protocol period, and the _ post-protocol cases. Within each set there i~ first 
presented a flow chart for all defendants, and then one .each for white, black, Hispanic, and other 
defendants, respectively, as summarized below: 

Table Reporting Period Group of Defendants 

x All cases since 1988 . All defendants 
x All cases since 1988 White defendants 
x All cases since 1988 Black defendants 
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x All cases since 1988 
x All cases since 1988 

x Pre·protocol cases 
x Pre·protocol cases 
x Pre·protocol cases 
x Pre-protocol cases 
x Pre-protocol cases 

x Post-protocol cases 
x Post-protocol cases 
x Post,:,protocol cases. 
x Post-protocol cases 
x Post-protocol cases . 

Hispanic defendants 
Other defendants 

All defendants 
White defendants 
Black defendants 
Hispanic defendants 
Other defendants 

All defendants 
White defendants 
Black defendants 
Hispanic defendants 
Other defendants 

C. THE DEGREE OF CONSENSUS WITHIN THE DEPARTMENT 

Table _ compares the Attorney General's decisions in the _ post-protocol.cas~s with 
the recommendations of the Committee and the United States Attorneys on a district-by-district 

. I 

basis. In addition, Table _ compares the Attorney General's decisions ~th the United States 
Attorneys' recommendations in the pre-protocol caSes (the Committee did not exist fu this 
period), and Table _. provides such a comparison for all _ caseS ·since 1988. A summ~ of 
some of the findings is set forth below: 

[add highlightsJ12 

"[add footnote regarding initial v. final recommendatia: ofUnited States Attomls and 
Review Committee] 
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PART IV: LIMITED STATISTICAL DATA REGARDING THE 

HE PROSECUTION OF HOMICIDES AND THE IMPOSITION OF 


THE DEATH PENALTY IN THE STATES 


. The criminal justice systems in the 38 states that pennit the death penalty handle lthe vast 
majority of:the capital prosecutions in the United StateS.13 These states apply the death penalty 
to varying categories ofcriminal offenses and have varying practices both with respect t6 how 
cases are selected forcapital prosecution -- selection procedures can vary widely even within a 
giveri state from one county to another -.:. and how state laws provide procedural protectibns to 
capital defendants. There is thus no unitary ,lIstate system" against which to compare the Idata 
about federal capital cases reported above. Because the factors affecting the choice between state 
and federal prosecution in cases ofoverlapping jurisdiction also vary from one locality t6 
another, the relatively small group of federal defendants charged with capital~eligible crikes may 
not constitute a fairly representative subset of all defendants in the United States who can be 
charged with capital crimes. Accordingly, there are significant limits on the ability to cotnpare 
state and federal data regarding the implementation of the death penalty. _ I 

Nevertheless~ to the extent that such comparisons can be made, Part IV briefly~exbines 
aggregate data concerning the states' implementation of the death penalty since 1988. Bt way of 
background, Section A presents data on individuals who commit homicides and individuMs who 

.' are victims ofhomicides nationwide, regardless whether the offenders are charged with c~pita1 or 
non-capital offenses. Section B presents data on defendants who have been convicted of1capital 

. I 

offenses and sentenced to death in the 38 states where the death penalty is available. Fin81ly, 
Section C presents data about the __ state defendants who have actually been executedl during 
the reporting period,I4 I 

13The 38 states that provide for imposition of the death penalty are: . [list]. Twelve states ([list]) and the 
District of Columbia ban the death penalty in their respective state court systems altogether . I 

14Additional information concemingindividuaistates' implementation of the death penalty is repohed in a 
BJS Bulletin entitled Capital Punishment 1998 (Dec. 1999). 
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DRAFT - July 6~ 2000 (6:27PM), 

TALKING FOINTS FOR THE STATISTICAL ST.JRVEY OF THE 
APPLICATION OF TlIE FEDERAL DEATH PENALTY 

• 	 'Ihe Department ofJustioe has COlllpleted a stati.stical survey oftbe raeialIcthnic 
coinpoaition of c:lefimdaxds and1heir victims in 633 capital-eligible cases that ~, 
submitted b)r the 94'United ~tates Attomeys BmDSS the cauntry to the .Atto~y General 
for rCview betwecm Ja.nnary 27, 1995 (when the Depa:r:t.ment's cwrent death p~ 

,protocol went into effect) and February 14,2000 (the'close of1he SW"'4I'ey peridd). 

• 	 This statistical survey includes data. an defendants at eaeh stage Githe Attmn~ Oene~'s 
review proCess as ofthe close of1:b.c survey period. The statistics on'de£cndantll ere also 
brcbn down by the geographic districts ofthe United States Attomeys who charged the 
detend.an~. 

• 	 Uru:ler: the death ~prot'Qo)l aum:ntly ineffect,. UDitec1 ~ Attom.eys are required 
to S1l'bmit to the Attomcy Gc:ner..J. for review anl:y thoSe csaes in which 1:b::y hAve actually 
charged an Dffense stlbjeot to the death penalty and have .m:rt entered into B pl~ agreement 
with :teSpect to that charge. In such a cil:eltm.stlmce., .. United States Attomey tnust: make , 
a suhJllissi~ to the Attorney 0erJ.eI:al, even. ifthlll United states AttoDl1I!!)' recCll!,11nends that 
he cr she not be autbotized. by the Atktmey Ge)'.1J1l!'al to seek. the death pe.J3alty•• 

• 	 T.bree Qte&ories ofcapital-c1igible defendants fall outside the cur:rent pro~oeal and 
1herefoxeueed notbe submiUcdby T.1Dit.ed Sbltes Attorneys to the Attomey G:keml fO;f 

review: (l) QISCS in which a'Uuitcd States Attotxley c:hat:ged an offense subjeJt to the 
death penalty but conoluded a plea Bgl"Ceme.o.t prior to submitting the case to the Attomey 
Gtmer.1l ~ bel::auae dle United ,States A.ttar:I:&ey entered hito a cooperation ~ 
v..ith the defendant); (2) I;8SCS in.wbich a Unit1:4 States Attorney e:u:rciscd his lor her 
prosecutorial diSCIe1ioD not to charge a c:apital-eligible offense in the first pa.cf; and (3) 

• C8SeS in ~ a UrJitei! States Attomey ~ fedcra1 prosecution altogether to a state .' '. prosecuticn.. DefcndBnts in Cases falling in these tb.tee .eategorie& an: not covJed by this 
statistical survey~ 	 . . , . I 

• Tha statistical S1J!'\I'ey dif5:n:ntiates betwee.n those ouc:s inwhich111= Attome~ Geoer8l 
ultimately IID!b.orlzedthe dea1h peoa1ty and. those inwhich she did not. By co;t!raI5t, tht:: 
survey does m:Jt differemiate between cases inwhiDh l1.nited States Attomeys 
recOmlDmdmd the death. p.cnal1y and thoSe inwhich they did not. 

• P~es in this statistical survey may not add1.1p to 190' beCQl1:iCl ofl.'~" Many of 
1he1'erec:ntages am based anyer:y &mall ~sets oflndividuals~ especially in sUch cases, the 

roo 1m 	 _._- _...... -...,- _......... -.""' .... -.. _- ... " ., 
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reader should c:x:e,;c.ise cantion in drawblg conclusions about tb.e overcdl application ofthe 
death pc:rulJty in the fcdcml systzm. 

SUMMAB.X 

• DuriJlg the 1I1U'Vey' period, DllitedStates Attol'lley8 mhlnitted for review to the 
, 	Attoruey General cases mvalviDg '33 defeuclam1B, with a reeommendatio~ either to 

seek ot' ..t to Jlak. the deatla pemlf\Y. Ofthase 633: I 

19 percent (119) ~wlite: 

48 pecccnt (303) 'We1.'eblade; 

29 perc:ent (183) wc,;mHispailic: ami 

4 pcrccnt(2l) were from othernciaVetbrdc groups. 


• Ofthe 633 sublldtted c:asC9t tlke Attorn", Gea.erQI n.c:hed a :final decision l\'ith ,~". 
. . 	 I ••" 

respect to 521 d.efeD4tt.l1t1i .. I afIh~ clG,Se of the survey periocL OfthOie 521, the ; 
. Attorney General authorize" Ullited States Attorneys to leek the death penalty 
against 143 (21%) ofthe de:fenllaJats QIi Ilot to seek it agaiJl8t 378 ('73%). Oftbe 
378 defendant. agaizut Whom ffle AItorJley Ge.ueral did not :e:uCb.crize th~ death 
pga]ty: 

16 ~ (60) were wllite; 

49 p&:l'lXd (187) 'Werebltu:k; 

31 pc::r:ccnt (1l'S) weEe mspamc; and ' 

:3 percaut eU) were other. 


• Of tho 143 .piDJtwhalD.seeImagthe AttQne,. Gener41 did authorize the death 
Pe'Ilalty: 

.' 
• 

29 PeFOc:q:J:t (41) w.e:n: white; 
4S PC:n:cn1: (64) Wt:Jl,'; black; 
20 peteetrt (2.8) were Hispanic; a.D;d 
7 peccem: (1OJ wetf:l other. . 

Of the 143 apiut .,.,pm' thEi ••tIl peaaltywu .1Ith~1'ized. 4' pleaded pnty prior 
to trial ... put afple1a barpia prll"iUllt to w!aida th.c!.cleath penaltyauthorization 
WBI "'icl.. lni. .... 016010·49= 

43 peEWCllt (2.1) were white; 
35 ~t(l1) weue b~ 
16PlIJrCeIlt (I) 'IlVeII:e Bispa:uic; IllJd. 
«5 pcrccc.t (3) \lIIeft;) other. 

-
.''''.. 

",' 

2 

_ ... , ."... "1" 
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• 	 Olthe rlJDaining 94 agaiastwholll. the deadlpenaItywas autbarized, 53 ~d their 
triaI pending and 41 had ibm triJds c:oDlpleted as of the 8114.of the SUl'Yey :period. Of 
those 41 defmdanta, 37 we" convicted.ofa eapmu offense at tbe piltIiDnr..eenCG 
stage of triaL Of those 37, 22 did IlOt recelft the death penalty. Of the re~iDg 
15 wbo were &1!Dte.cecl to death: . 

20 pen:ent (3) Vlrrre white; 

73 peNeDt (11) were black; 

opa'CWlt (0) were HispllllJ.ic:; and . 

7,pa:tee1li (1) were o'thcr. 


• 	 Two' of the IS defeudantlll8llteneecl to death had their senteneea'Vll.Cated tielo", the 
dOle ofthe'.urvCll1' period, Inving 13 with pending death ae1lteJIceA at the ~onclusion 

, I 
of~ survey period. AdditiDIUIIIYt 5 dden.dantlll who were cbargetll before the 
eurren~ death penalty Pl'Dto~ taokcffeet had pending d_~ sentences atlthe 
CGJlcluiDD ofthe JlD'Vey period. Of tIut 18 totft) defea.dahts wUh pendiDg death J'':' 
leJltelJees at the cOlldusioll oltha l!I~ey period: . 

2Z pe.rceat (4) Wete whltc; 
67 pe:.i'CC!mt (12) were bl.a.ck; 

6 pl:lfCeUt (1) were Hispantc; a:o.d 

6 percent (1) V(I:!ll'e other • 


• , 	 WJth ~espKt to'V'ictiDu, 01 the 514 defendants chargec1 in cases with idcm:tmed ' 
rictims, 373 (73%) were the same I'3ce/etluUdiy as all the victims Ilsllociat~d l'fith 
thai.. atpital dlargeSl 

WlIen both the defendam and all victiJns were,.v.rbite (80 defetu:lants), the death 
pe~tywas authm::i7J:d. for 45 percl:llt (36) ofdefePdaruSj I 
Whea both: tbede:f'en.Qqnt and all ~c:.ti:n1s wc= black (171 defendtmts)~ the death 
penalty 'W8S authori2e4. for 20 pl".f'Cf:Q! (35) ofdc:felicfa:nUj and 
.Wheu 'both the dd'endant and. all victilDs wem HiSpanic 008 defendants). the deatb 
penalty 'Wa& 1l1lt1:torlzGd. rift .2.0 petceDt (22) ofdefendants. .' ! ' 

, 	 ~ 

• 	 Ofthe 514 ddslt_tII ch.aqed in caIle.5 With identified ~ss 141 (2T'A) Iwere ofa 
4ifferellt raoeletllnlcity than at lead one victbn associated with their .pital clunges: 

When the defendant was wbi~ and at least one victim was not ~hite (lIs'
def~clants), the dcafhpewtlty was authorized for 33 pm'Cent (5) ofdsf'~; 
When 11;I.e d.f.ItbiJ.dant was black iUld at lcsst one victim was not black (7~ . 
defend:ttlts). the dca.tb. penaltY was. anthorized £011-37 percent (2.9) ofdcfcnde.nts; 
.WIUm the defendtmt was BispaDic and at least cme ~ctimwas llDt Hisp$dc (37 

3 
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defe.nd.a.na). ~ dee.th penalty ,wasfl1lfhorizcd for 16 percent (6) ofdefendants. 
.' 	 I . 	 I

• 	 Willi tespect to pographic rate., ortbe 633 sublnissiODS by United States Attorneys 
to the Attorney Gaeral (with a iec:ommeud.ttoll: for or against the death penalty), 
267 S.bDliuiol.ldl (42 perc:eat) C8D;1I!1 from the mDo'Wing 5 Districts: 

11 ~t (67) ~ frQln the I)js~ct ofPuetto Rico (Sm Jwm); 
10 PCICeD.t (62.) were-from the ~emDistrict ofVirginia (AlcxBDdria); 
S perce.tlt (51) ~ 1I0fll the Easmttl. Distrlct ofNew York (B:rooklyn): ' 

- 1 pe.ram.t (47) were &om 1he Sout.bem Distrid: ofNew York (Manhattan); 
- . I) pexeem(40) were ftom the District ,ofMaryland (Baltimore). I . 

• 	 The l'C:D1aiDing 3&6 lubmlniens (58 percent) caaae from fi4 other Diaf;ricbi, nODe of 
widell sllbm'i1ted bJ.ore tbaQ17 ca5eI!l. 25 Di!ltrictl!l did Dot sub~it JlllY eases to the ' 
Attuhley General dlll'iDg the ftlrrey period.. 	 ' , '. 

" 
:'t •. " 

rOSSIBLJ!l NEXT STEPS INOTVEl' CLEAltED WITHIN DOJl: 

• 	 Dixed the Criminal ~ivisian and the A1:tr:D:nc.Y General~s Advisoxy Committee aiU.S. 
Attor1leys· (AOAC) to develop detailed. guidehei for deciding whichhonzioidC cases to 
prosecuta inthe federal systemrather tbau in the state systems. J I ' 

• 	 Amend 'the.cur:rent ckatb. penalty pI01:Qcol to require United States Attorneys ~ submit to 
the A1.tDr:tlsy General for re~ew- all capitalweligi'ble aascsi not just those inwhi~ uUni:ted 
States Attcmcy actually charges a capital-eJ.igj,b1e crime.' ' . , . 

•• 	 Amend the ~ death peaalty protocol 10 ICCJ.~ UnitBd States Attameys tJ seek the . 
Attomey Gerl.cm's pc:tmlssicm'&dare aUowiDg a defendant to plead guilty to a'n offellSe 
not ca:t:ryin.J the death pemd:ty in. cases in which 1he AUcmcy General previously 

, authorize.do th., United States Attm:ney to seek tJ.:uD death penalty. 	 I 

• 	 Dhec:t the Crimjnal Division, the AGAC. ard. th.e Nationallbstitute ofJustice t6 
commission studies mOllS the foU~ lines: ," l' 

A study ofa repreacn1Xstivc' ~ mbutban,. and 'Ul'bm 8.l,'e3.S that analyzes 
the vays in. whiCh, and the reasons 'Why, homfcide.eases 'are; (i) ldirected to 

" 1he state or:fcdtmil systems. and (h1 c.harged eithar non-capitaU'tl or 
c~~y. ' . 

.Astlldy oftb.e pattem ofsumrAis,icms 'by tlle U!1ited States A~S' ' 
OfIiees. mcJ.udin& but JlQt J.imited to, 1Ul.f¢l.a1ysis ofthe factors rbontributing 
to 1b.e tact that; (i) five 0fIicc:s submit cases to tb6 Attomey GeIIera1 at a 

4 
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m:a.cb higher rate than 1he others 89 Offic:es; and (it") 25 Offices have not 
submitted my Cases to the Attomey General since the pmtocol went into 
effect, biking into t;OnsideratioD,. among other things, the cbargiqg practices 
ofnea:rby Offic:e9 EUld state and. local prosecutors. I 

A stc:dy oftbc fllC1:Qrs .contributing 10 pleas by d.efendants after the 
Attcmey General has autho~d a United State$ Attomey to seek the . 
dea:th penalty. 

". 
, " ... 

" 
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AGENDA FOR DEATH PENALTY MEETING 
Jun~ 28, 2000 

I. 	 THE STATISTICAL SURVEY 

A. 	 Gaps in the Survey . •. .. _I 
, 	 i 

I 
1. 	 Explanation and data relating to why certain potential murder defendants 

are charged federally but not others' I 

2. 	 Explanation and data relating to why certain potentialfoderal mfuder 
defendants are not submitted by the USAOs to Main Justice for review 

3. 	 'ExPlanation and data relating to the standards that certain USAds use in 
I 

pleading out cases that the AG has authorized for the death penalty 

nata on race ofvictims are not complete ("\",,,~....> ~ _.Iol.d.) . 
" " ~<'~:>"'¥) , 

Data on the initial and final recommendations ofthe USAOs and the 
. Capital Case Review Co~ittee are not complete 

Limited to cases since the UP protocol went into effect in January- 1995 
, '. . -r--M"- .(?.,-~A "'"'\,.;)"'\ - Sg , I 

B. 	 Possible Short-Tenn Measures . 

1. Revise the DP protocol 	 ". .' 

a. 	 Requiry ail DP-eligible cases to be submitted to Main JJtice by the 
USAOs . .' '., I. . 

, b. Require the AG'to approve pleas in all authorized cases .' .' 

,! 



C. 	 Releasing the Survey 

1. 	 Advantages 

a.. Public/congressional/other inquiries 
b. Much of the raw data is available 
c. Allows us to separate data from conclusions 

2. 	 Disadvantages 

a. 	 Conclusions to be drawn are not final . 
b. 	 Absence of information regarding gaps in the survey 

II. 	 GARZA 

A. 	 Status ofPreparations 

1. 	 BOP Manual 

2. 	 Logistics 
, 

3. 	 ' Deadline for knowing whether execution will proceed on August 5 

B. 	 Clemency Issues 

, ! 

1. 	 DOJ reaction to WH comments on draft procedures 

2. 	 Extent to which, if at all, new procedures should apply to Garza 

3. 	 Request from defense counsel for clemency procedures and the statistical 
survey 

4. 	 Timing,· 

, a. 	 Should we tell defense counsel there's a filing deadline? 
b. 	 If so, what is it? 
c. 	 Will it be enforced? What if there's a last-minute petitiot:l? 
d. 	 . Steps being taken to prepare in advance of filing petition! 



III. 	 OTHER CASES 

A. 	 Chandler 

1. 	 Background/update 

2. 	 Whether there's anything that can be done before the 11th Circuit decides 
. _~!':"'l(kC.-hvt PS"5trh-k- ,,~~~\ 2--/ ' 

3. 	 . Options if the 11 th Circuit reverses ~ kw-J (,.... ~~c I . , ' ) 
_-rl C"'-~ s- ~~~.( {ra,,", b-( rd..vf &__Cv 

IB. 	 Hammer 

1. 	 Background/update . 

2. 	 Options if 3d Circuit decides appeal and/or habeas are waiveabl~ .,. 
,~J ck'J ''1 I"" : 

. d (h' d ?) .~~"",tC<>""'f<'f Ia. . Set .executiOn ate. w at proce ures are necessary. wU 10 /.v -l,,;"(, ~{{~ s 
b. 	 Walt for lapse oftlme to file habeas . 

C. 	 Other Federal Defendants Sentenced to Death 

1. 	 Breakdown ofnumbers 

2. 	 What ifanything should be done to assure guilt and due process iprior to 
execution (aside from existing litigation options open to defendaht)? 

, 	 . I 

A' (I 	v~i,-) ~(l I ~ 
, IV. THE LEAHYAND HATCH BILLS 	 r I _rr A",-(v..eIC

11> (' r;..I'0,()~(' .I"'S-~ 

o~ f...<MI\,fiJ I
A. Background/status 


. B. Standard for testing 


C. 	 Standard for relief 

D. 	 Competent counsel standard 

E. 	 Implementation - how to enforce the standard in the states 



V. CHANGES. IF ANY. TO THE FEDERAL SYSTEM 

A. Blue ribbon commission 

A. Revise DP protocol, as outlined above 

B. Limit categories ofdeath-eligible cases (e.g., mass murders, cop killers) 

C. Moratorium 

\ 



'Sec. 2291. DNA testing 

'(a) APPLICATION

'(1) FEDERAL CRIME - A person convicted ofa federal crime may apply to the 
appropriate federal court for DNA testing to support a claim thai the person did not coriunit the 
crime. 

: '(2) QUALIFYING FEDERAL SENTENCE - A person currently serving a quali:fying 
feddal sentence, who was convicted of a State crime which was a predicate for the qualifying 
fedetal sentence, may apply to the appropriate federal court for DNA testIng to support la claim 
that the person did not commit the State crime, if the State of conviction has no process by which . 
it cab consider the applicant's request for postconviction DNA testing. For purposes otthis 
subsection, 'qualifying federal sentence' means a death sentence or a federal sentence ifuposed 
under the following statutory provisions: 

'(i) [Sentencing Guideline 4b 1.1] [Career offender] 
'(ii) 18 U.S.C. 924(e) [Arined Career Criminal] 
'(iii) 18 U.S.C. 3559 [Three Strikes] 

'(b) NOTICE TO GOVERNMENT

'(1)]N GENERAL- The court shall notify the Government ofan application made under 
subsection (a) and shall afford the Government an opportunity to respond. 

'(2) NOTICE TO STATE- The court shall notify the State ofconviction ofan application 
made under subsection (a)(2) and shall afford the State of conviction an opportunity to tespond. 

'(3) PRESERVATION OF REMAINING BIOLOGICAL MATERIAL- Upon reLiVing 
notice of an application made under subsection (a), the Government shall take such ste~s as are 
necessary and within its jurisdiction to ensure that any remaining biological material thAt was 
secured in connection with the case is preserved pending the completion ofproceedings under 
this section. 

'(c) ORDER- The court shall order DNA testing pursuant to an application under sUDsection 
(a) if

'(1) there is a reasonable llkelihoodJ;hat the results of the proposed DNA testing Wll'll 
entitle the applicant to relief under subsection (f) or applicable State law; 

~r"".. 

'(2) the proposed DNA testing is reasonable in scope; .. I 

'(3) the proposed DNA testing uses scientifically sound methods and is consistent with 
accepted forensic practice; and 

f' 




'(4) the evidence to be tested has been subject to a chain ofcustody sufficient to establish 
that it has not been substituted, contaminated, tampered with, replaced, or altered in any material 
respect and that DNA testing will yield reliable results. 

In making the determination required under paragraph (1), the court shall consider the entire 
record in the case, including whether the proposed DNA testing wa~ available at the tirrle of trial, 
and whether identity was at issue in the trial. If the court orders DNA testing under thi~ 

. I 
subsection, the court shall ensure that the testing occurs under reasonable conditions that protect 
the integrity of the evidence and the testing process and the reliability of the test results. 

, , 

, , 

'(d) COST- The cost of DNA testing ordered under subsection (c) shall be borne by the 
Government or the applicant, as ,the court may order in the interests ofjustice, except th~t -

'(1) an applicant shall not be denied testing because of an inability to pay the coJ of 
testing;. and 

'(2) if the test results do not establish grounds for relief under subsection (f), or i~a retrial 
is ordered Under subsection (f) and the applicant is reconvicted, the court shall assess the . 
applicant for the cost of the testing. ' . 

'(e) COUNSEL- The court may appoint counsel for an indigent applicant under this section 
I 

pursuant to section 3006A(a)(2)(B) of title 18. 

'(f) POST-TEST~G PROCEDURES

I 
'(1) If the results of testing ordered pursuantto an application under subsection (aJ)(I) 

establish grave doubt that the applicant committed the crime to which the application relates, the 
court shall order a new trial for that crime. , I 

(2) If an applicant for whom testing is ordered pursuant to an application under 
subsection (a)(2) is unable to have the test results considered in State proceedings or under 28 
U.S.C. 2254 because of a time limitation rule, the court shall determine whether the test results 
establish grave doubt that the applicant committed the State crime. Before making this I 

determination, the court shall notify the State of conviction of its intention to do so and shall 
afford the State ofconviction an opportunity to respond. If the test results establish graYe doubt 
that the applicant committed the State crime, the court shall vacate the qualifying federal 
sentence and resentence the applicant without relying on the State conviction. The sent~nce 'shall 
be modified ,on no ground other than the change in the defendant's criminal history sinc~ the 
imposition of sentence. In determining whether or to what extent a sentence should be tnodified, 
the court shall consider all other convictions, including those not relied upon at the time of the 
imposition of the qualifying federal sentence. .~. 

For purposes of this subsection (f), 'grave doubt that the applicant committed' a crime is 
established if innocence is more probable than guilt or guilt and innocence are equally probable. 



'(g) CERTIFICATE OF APPEALABILITY- Unless a circuit justice or judge issues a 
certificate of appealability~ a defendant may not take an appeal to the court of appeals from a 
final order on an application filed under this section. A certificate of appealability may issue 
only upon a substantial showing that the application was denied based on the court's erroneous 
conclusion that it lacked authority to order a new trial or vacate aqualifying federal sen~ence. 

'(h) RULES OF CONSTRUCTION

I 
'(1) Nothing in this section shall be construed to limit the circumstances under which a 

. person may obtain DNA testing or other post-conviction relief under any other provisioh of law. 
. . . . . I 

'(2) An application under this section shall not be considered a motion pursuant to 28 
U.S.C. 2255 for purposes ofdetermining whether it or any other motion is a second or successive 
motion under 28 U.S.C. 2255. . 

'(i) DEFINITIONS- As used in this section

'(1) 'appropriate federal court' means

'(A) the United States District Court which imposed the conviction for a federal crime 
to which the application relates; or 

'(B) in relation to a crime under the Uniform Code of Military Justice, the United States 
.' I 

District Court having jurisdiction over the place where the court martial was convened that 
imposed the conviction for a federal crime to which the application relates, or the United States 
District Court for the District ofColumbia ifno United States District Court has jurisdidtion over 
the place where the court martial was convened; 

.'(2) 'federal crime' includes a crime.under the Uniform Code ofMilitary Justice and does 
not include a crime under the law ofa State; and 

'(3) 'State' means a State of the United States, the District ofColumbia, or any 
commonwealth, territory, or possession of the United States." . 

.' 
(b) TECHNICAL AND CONFORMING AMENDMENTS. - (1) The analysis for part VI of 

title 28, United States Code, is amended by inserting after the item relating to chapter 155 the 
following: 

"156. DNA Testing ..................................... ! ..................................................................... f291'" 
. . 

(2) Section 3006A(a)(2)(B) of title 18, United States Code, is amended by striking "or 
2255" and inserting "2255, or 2291", 
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Bruce Reed 
John Podesta 

f~~, 
FR: Leahy Staff 
DA: June 21, 2000 
RB~ pe!th Penalty Reform 

"	Maintaining a clear foous on a few matters ofoentral concenlto tile basic, commonsense reform 
of the nationts capital punishment system is hnportant to avoid a splintering ofthe debJe into 
inoompatible rival proposals and competing ideologies. We believe that the discussion pan best 
be advanced by focusing on the principles needed to address the underlying causes for the 

I 

public's primary concern - the executing or imprisoning ofthe innocent for long periods - and 
the balanced, bipartisan llegislative solution retIected in the Leahy-Smith-DeIQhunt..LaHood bill. . . 	 I 

. The First PnPctple: Aeeess to DNA testinK. The frrst prmciple already enjoys broad 
bipartisan support, and, in opinion polls, support ofover 90% ofre~pondents: Death ro~ 
inmates must ~ave access to DNA testing that could cast doubt on their conviction or sentence. 
The issue ofDNA testing - and the preservation ofbiological evidence - is addressed in title I 
of the Leahy-Smith..Delahunt-LaHood bill. Senator Hatch and the Senate RePublican leadership 
have also prepared (but not yet introduced) limited and defensive DNA legislation. -

The·eS$Cntial elements ofany DNA legislation (which are included in the 
Leahy..Smith-Delahunt~LaHood bill) are! 

1. 	 A serious claim ofinnocence should never be ~e-barred, The Hatch bill sets up a 
"one-time window for access to DNA testing, effectively lasting only 18 monthsiin State 
cases. and 30 months in federal cases. The Leahy ..Smith-Delahunt-LaHood bill-like 
the model legislation approved by the National Commission on the Future ofDNA 
Evidence - does not impose such arbitrary time limits. \ 

2. 	 The legislation should not establish otller artificial" legalistic harriers to DNA testing. 
The Hatch bill uses an overly narrow standard that would be difficult or impos~ible for 
most inmates to satisfy. First, it requires proof that "technology for [DNA] testing was 
not available at the time of the trial~" thus excluding both CftS.es in which the mtnate was 
unable to obtain such testing because" ofattorney error. prosecutorial misconduCt or court 
rulings. and cases in which an early form ofDNA technology was available"at the time of 
trial but superior technology that could yield more probative results has aince become 
available. Second, it requires prima facie evidence that DNA testing, if exculpluory, 
would establish the :inmate's "flCtUal innocence," thus leaving room for States th argue. as 
many have done, that DNA testing should be denied because ofa theoretical pbssibility 
that the inmate could be guiltY ina manner not suggested by the State at trial, kgardless 
ofDNA results that IIIldennine the State's original thoory ofprosecution. I 

.1 
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3. 	 DNA testing must be available to all prisoners. not just those sentenced to death.: Only 8 
ofthe over 70 post-conviction DNA exonerations have involved prisoners on de~th row. 
People who have been sentenced to decades ofincarceration but can prove their 
innocence alSo deserve an opportunity for justice. 

4. 	 , There must be a duty to preserve biological evidence. DNA testing ofbiological 
evidence is feaSible and remains highly reliable even decades after a conviction. Yet the 
rules for the preservation ofbiological· evidence are totally haphazard across the country. 
In many cases in which DNA testing could demonstrate innocence if it were favorable to 
the inmate, the evidence has been lost or destroyed. There should be a general I 
requirement to preserve biological evidence while an inmate remains incarcerat~d, subject 
to the ability of law enforcem.entto move for destruction ofsuch evidence in an orderly 
way after notice .. This would not only preserve the rights of inmates to produce ~roOfof 
their :innocence through DNA telrting, but also help law enforcement re-test old cases to 
catch the real perpetrators. . I 

The Second Principle: Competept Defense Counsel. Even more important than DNA tests to 
the reliability ofveidicts in capital cases is competent counsel Nothing guarantees the I 
conviction ofthe innocent more than an incompetent or underfunded lawyer. The key to the 

I 

adversarial system is a defense lawyer who is qualified, has adequate funds for investi~tors and 
experts, and is compensated well enough to provide good represeutation. ., I. 
Governor Ryan highlighted these issues in discussing his concerns with the administration of the 
death penalty in Illinois earlier this year, and the Columbia Law School report on the d~ath 
penalty issued earUC! this month found incompetent counsel to be the most common ca4se of 
reversible error in capital cases nationwide over the past quarter ofa century. I 

In 1989, the American Bar Association (ABA) proposed guidelines to improve the quality of 
representation afforded to poor defendants charged with capital offenses. The .ABA prJmised its 

. proposal on the recognition that all too often, capital defendants are provided the servic'es of 
attorneys who are inexperienced or otherwise unqualified to handle the high ..stakes, complex 
litigation involved in a death penalty case, or attorneys who ~ not proVided the resoutces to 
adequately assist their clients. I 

.' 	 The National Center for State Courts has'wso recognized the t6o..frequent inadequacies of 
representation in capital cases. It identifies the same caus~: lack ofstandards and critbna for 
choosing defense counsel and lack of funding for this type of legal services. , 

2· 
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The essential elements to ensure competent counsel (which are included in the 
Leahy·Smith..Delahunt~LaHood bill) are: 

1. 	 Establishment of an effective, centralized and independent authority within each State 
that autho~ the death penalty to appoint counsel at all stages of capital cases. IWhile 
some States, like Colorado and New York, have model systems for providing capital 
representation, many States have no system at all. As long as State court judges Continue 
to make capital case appointments from the regular list ofattorneys for appointmbnt in 
criminal cases, and to compensate them at patently inadequate rates, the problemS of 
incompetent counsel inevitably will eontinue. ' '" I 

, The Leahy-Smith-Dclahunt-LaHood bill calls for each State to establish an effec~ve 
system for appointing counsel modeled on the ABA guidelines. Minimum criteria for an 
effective system would be set at the federal level, but the specifics ofhow those bteria 
are met would be determined by each individual State. The appointing authority: may be 
centralized in the public defender office or assigned counsel program of the State, or in a 
special appointments committee, provided that it is independent and professionally 
staffed. Its'responsibilities would include: setting qualification and performanc~ 
sumdards appropriate for that State; recruiting qualified attorneys to handle capital C8$es; 
providing specialized training for capital counsel; making the appointments ofcbunsel in 
all cases; and monitoring pedhnnance and workload. I 

2. 	 AdeQuate funding for defense legal work and investigation at all stages ofcapiult cases. 
, The under-funding ofcapital representation discourages competent counsel fro~ 
accepting assigut:nents in capital cases and expending the substantial time, effort and 
investigational costs a c~emay reqUire. All effective system of capital represeritation 
must provide reasonable compensation for attorneys who represent capital defertdants that 
reflects the qualifications and experience of the attorneys, and the local or regiok! 
compensation practi~. It must also reimburse counsel for the reasonable costs1of 
investigators, expe~, and scientific tests, and other support necessary in the 
representation of capital defendants. 

Third Principle: Due PrgeeSl Must Be An Wormed Prgeess. Other aspects of the 
administration of capital purushment need reform, as suggested below. ' 

1. 	 J'yror Access to Infonnation on the Alternative oflife without P~SSibility ofParble. Polls 
show that support for the death penalty falls below 50 percent when respondentS are 
given the altemativeof life without the possibility ofparole. Jurors who support the 
death penalty in principle have aiso been ~own to be much more likely to imp~se a life 
sentence when accurately infonn.ed that "life" means life without parole. The 8;ltemative 
oflife without parole helps to ensure against recidivism, and thus eliminates a false 
choice betWeen the death penalty and future danger to society. This alternativelshould be 
made available to jurors in all capital cases. (This issue is addressed by the 

3 

http:infonn.ed


SENATOR LEAHY WASH NO. 034 P.5
JUN.21.2000 4:15PM 

Leahy...Smith-Delahunt..LaHood bill; but concerns ~entencing_ rather than guilt ori 
itmocence.) 	 I 

2. 	 InCreased funding for forensic science for prosecution and defense. As both supporters 
and detractors ofcapitalpuniahment reform have noted, DNA and other soientifib 

, 	 1 

evidence can both exculpate the innocent and help Catch the guilty, Several pending bills 
would provide additional funding to the States to help improve their forensic capabilities 
and eliminate the ~ubstantial backlog ofuntested biological evidence for the natipnal 
DNA database. (This issue is not addressed by the Leahy-Smith ..Delahunt-LaHood 
bill.) Because our first two principles concem basic obligations of justice and 1 

constitutio~allaw, we do not believe that they 'should be made part of a bargain ~hcreby _ 
States are given extra money for fWfilling their eXisting obligations, and we alsolnote that 
State law enforcement agencies already receive substantial federal funding that qould be 
used for these purposes. However, the backlog of.untested,evidence is a real problem! , i 
and an additional federal grant that is properly tied to the preservation and testin~ of ,! , forensic evidence could both improve the efficacy and reliability of the criminal Justice 

system and deflect complaints (which we believe are unwarranted) about the costs of 


_compliance with our first principle. ' ' ' __, I
• 	 ! 

- .. -', .,.'.., . , ! 	 I

3. 	 _Open File Policy: Disclosure ofEvidence bylrosecuU>rS. The recent Columbia Law 
, 	 1 

School stud.y identifie$ prosecutorlal abuSes, including failure to disclose potentially 
exculpatory evidence, as the second most frequent oause ofreversible error in capital 
cases (after incompet~nce ofdefen.se counsel), and the withholdingofex.culpatofy 
evidence has led to oonvictions ofthe innoCent fu. a significant number ofcases. ICmrent 
Supreme Court precedent deems 

-

withholding ofexculpatory evidence a violation 
1 

pfdue 
process, but arguably encourages such prosecutorlal abuse by allowing prosecutbrs who 
have withheld evidence to claim "hannleSB error" if they are subsequently caug1¥ A bill 
currently pending in Illinois would instead require a new trial in cases in which ~e 
prosecution is shown to have intentionally withheld exculpatory evidence. Another 
approach would be to require full pre·trial disclosUre ofall evidence ·-not just ~vidence 
judged by the prosecutor to be eXculpatory - subject to appropriate exceptions where 
necessary to protect a compelling gOvernn1ent interest such asensurmg the safefy ofan 
infoml8llt, undercover agent, orwi1ness., (This issue is not addressed by the  1 

Leahy-Smith-Delahunt-LaHood bill.) -	 . 

' ..'" . 
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.BACKGROuND: . 

. This statistical survey summarizes-the racial/ethnic composition ofdefendants and their 
alleged victims in capital-eligible cases that were submitted by United State"s Attorneysl to the 
.Attorney General for review between January 27, 1995. (when the current Department lof Justice 
death pellalty protocol became effective) and February 14,2000. In all, the United States 
Attorneys submitted 633 capital-eligible defenda,nts for Attorney General review during the 
reporting period. Thirteen of these defendants had pending death sentences at the conclusion of 
the reporting period. l This survey includes data on defendants at each stage of the AttOrriey 

. 	General review process, as of the close of the reporting period. The statistics on defeJdant 
race!ethnicity are also broken down by the geographic districts of the United States Attorneys 
who charged the defendants. 2 . I 

-. .' .' 	 ..... . I . 
On January 27, 1995, Attorney General Janet Reno revised the policies and procedures 

that pertain to federal capital-eligible cases. Since that time, the Department's death pbnalty 
protocol has applied to "all Federal cases in which a defendant is charged with an offerise subject 
to the death penalty, regardless ofwhether the United States Attorney intends to requdst, 
authorization to seek the death penalty."3 Thus, the·633 submissions by the United St~tes 
Attorneys include those in which they recommended the death penalty and those in which they did 
not. 

IPifteen defendants were sentenced to death during the reporting peri~, but 2 of them had ~eir 
sentences vacated on appeal and their cases remanded for re-sentencing in 1999. The death sentence pf 1 of the 
remaining 13 defendants was vacated after the close of the reporting period. The d~th row statistics! in this 
survey do not account for 5 defendants who have pending death sentences but were charged before the current 
death penalty protocol took effect; furthermore, the statistics do not account for 2 defendants who w~re convicted 
and sentenced to death after the close of the reporting period. As of June __, 2000, there are .9 d~fendants 
with pending federal death sentences; 2 more defendants await sentencing in a federal case in which the jury has 

recommended the death sentence. . . . ' I 

. 2Por the sake of comparison, an appendix to the survey summarizes recent statistics on' race/ethnicity of 
persons sentenced to death in state systems and the race/ethnicity of homicide offenders and victims rlationwide. 

3Prior to 1995, the United States Attorneys were only required'to submit to th~ Attorney Geberal for 
review cases in which they wished to seek the death penalty. 



, . ' , 

Three categories ofcapital-eligible defend~ts fall outside the protocol and thJefore need 

not be submitted by United States Attorneys to the Attorney General for review: (1) cases in 

which a United States Attorney does not charge a capital offense out ofdeference to al state 

capital or non-capital prosecution; (2) cases in which a United States Attorney concludes a plea 


, I 

,agreement foreclosing the death ,penalty prior to charging a capital-eligible offense; and (3) cases 
in which a United States Attorney otherwise exercises prosecutorial discretion not to ~harge a 
capital-eligible offense. Because there is no uniform data collection process iIi. place throughout 
the offices ofthe United States Attorneys, defendants in cases falling in one, ofth~se categories 
are not covered by this statistical survey. , '. I 

By statute, each defendant in the federal system who is charged with a capital-eligible 
'offense is entitled to two attorneys, one ofwhom must be learned in the capitallitigatidm. These 
defense counsel are afforded the opportunity to make a written and oral presentation tb the 
United States Attorney. Thereafter, they are also afforded an opportunity to make a fntten and 
oral presentation to the Attorney General's Review Committee on Capital Cases in Washington, 
p.C. The Attorney Generalis responsible -'after'receiving recommendations from tHe United 

States Attorney and the Capital Case Review Committee - with making the ultimate decision 

whether the deathpenalty should be sought against the defendant.4 


Percentages in this survey may not add up to 100 because of rounding. Many ef the 

percentages are based on very small subsets of individuals; especially in such cases, thci reader 

should exercise caution in drawing conclusions about the overall application of the dea~h'penalty 


(in the federal system. Finally, due to the Criminal Division's system of data compilatidn, the 
survey accounts for individuals ofHispanic descent as a separate category from white,lblack, and 
other defendants. ' 

I. I" \'''-'I<-t- c C~>'A i ..:\- "",1.1 'f'.uIi.- sUe or.(J (r... ~ erco)
'2-. U'J t«\-,.' J".:\ t.,.....j.. Sj,..:1- JI ,k~\l-~(,'s'I.L.. "",1,," f.3 c ." ) 

ov- plt~5 

4Information on the race/ethnicity of a defendant is not included in the individual case materials that the 
United States Attorneys submit to the Attorney General for review. 
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1. CROSS-SECTION BY RACE1ETHNICITY OF DEFENDANTS IN THE DEATH PENALTY REVIEW 

PROCESS: 

The table on page 5 presents cross-section "snapshots," by race/ethnicity, of the 
defendants submitted by the United States Attorneys to the Attorney General for review pursuant 
to the death penalty protocol as they moved through the review process during the repbrting 
period. A summary of the findings follows: . 

• 	 633 defendants facing capital-eligible charges were submitted by the United States 
Attorneys to the Attorney General for. review. Of these: I 

19 percent (119) were white; . 
48 percent (303) were black; 
29 percent (183) were Hispanic; and 

- . 4 percent (28) were from '~other"raciaVethnic groups.s 	 I. 

Of the 633 defendants submitted, 44 (7%) were pending Attorney General review at 
the end of the reporting period, while 55 (9%) had pleaded guilty prior to review. 
Of the remaining 534 (84%) who were reviewed by the Attorney General: 

- 19 percent (104) were white; 

48 percent (256) were black; 

28 percent (150)were Hispanic; and 

4 percent (24) were other. 


• 	 Of the 534 defendants reviewed by the Attorney General, decisions on wh1ether or 
not to seek the death penalty were deferred for 13 -10 defendants who were 

. fugitives and 3 who were subject to pending state prosecution. For the rehtaining 
521 defendants reviewed by the Attorney General, the Attorney General ~uthorized 
United States Attorneys to seek the death penalty against 143 (27%) and hot to seek 

. it against 378 (73%). Of the 143 against whom seeking the death penalty was 
authorized: 

29 percent (41) were white; 

- 45 percent (64) were black; 


20 percent (28) were Hispanic; and 

...;. 7 percent (10) were other. 


S"Other" includes defendants of other racial/ethnic backgrounds, such as Asian, Pacific Islander, 
Ainerican Indian, and Alaskan Native. 
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• 	 Of the 378 defendants against whom the Attorney General did not authorize seeking 
the death penalty: . 

16 percent (60) were white; 

49 percent (187) were black; 

31 percent (118) were Hispanic; and 


\
3 percent (13) were other. 
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NUMBER AND PERCENT OF DEFENDANTS BY RACEIETHNICITY AND STAGE IN DEATH PENALTY (DP) PROCESS 

FOR POST-PROTOCOL SUBMISSIONS 


(JANUARY 27,1995 - FEBRUARY 14,2000) 


STAGE 

Appeals/Reviews Pending 
Executed . 

.. The decision was deferred for 10 defendants who are fugitives and for 3 pending state 
prosecutions. 

**The sentences for two bf these individuals were vacated during the report period by the 
appellate courts and they were remanded for resentencing. which had not occurred by the end.• 
ofthe period. The number 15 does not include 5 defendants (1 white, 3 black, and 1 Hispanic) 
sentenced to death who were submitted pre~Protocol and still have pending appeals/reviews. 

Revised 5/1 SIOO 



. . . . I 

2. PROGRESSION OF DEFENDANTS THROUGH THE DEATH PENALTY REVIEW PROC;ESS 

· The flow charts on pages 9 through 13 summarize the progression ofdecisions made 
during the reporting period, first for all 633 defendants submitted pursuant to the protocol, and 
'. I 

then for white, black, Hispanic, and other defendants, respectively. A summary offindings is 
presented below: 

Overall 

• 633 defendants· facing capital4 eligible charges were submitted by the United States 
Attorneys to the Attorney General for review.' Of these: 

7 percent (44) were pending Attorney G~!1eral review at the end of the reporting 
period; . 
9 percent (55) pleaded guilty prior to review~ and' 
84 percent (534) were reviewed by the Attorney General. 

• Of the 534 defendants reviewed by the Attorney General, the Attorney General did 
not authorize seeking the death penalty against 378 (71 %) and deferred aldecision 
with respect to 13 (2%). Of the 143 defendants against whom the Attorney General 
authorized. seeking the death penalty: 

37 percent (53) awaited trials or their trials were in progress at the end of the 

reporting period; 

34 percent (49) pleaded guilty and were not sentenced to death; and 

29 percent (41) had completed trials. 


• Of ihe 41 defendants whose trials were completed: 

10 percent (4) were not convicted of a capital offense6
; and 

90 percent (37)were convicted ofa capital offense. 

~ . Of the 37 defendants convicted of a capital offense: 

59 percent (22) were not sentenced to death during the reporting period (8 of 

whom were white, 12 black, none Hispanic, and 2 other)~ and 

41 percent (15) were sentenced to death duri,ng the reporting period (3 of whom . 

were white, 11 black, none Hispanic, and lather). Two of the 15 defep.dants . , 

sentenced to death, both black, had their death sentences vacated and their cases 

remanded for re-sentencing before the conclusion ofthe reporting peridd. 


"rbi, occurred for o.e or more of the following ",.""", the defendant was convicted ofa ,L offense 
or othelWise acquitted of the capital charge; the capital charge w~ dropped; or the court dismissed the death 
penalty notice as untimely. ' . I' 
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By RacelEthnicity 

• 	 The Attorney General reviewed 534 defendants who were submitted by the United 
States Attorneys for review during the reporting period. Those who were,! reviewed 
included: 

87 percent (104) ofwhites whowere submitted for review; 
84 percent (256) ofblacks who were submitted for review; 
82 percent (150) ofHispanics who were submitted for review; and 
86 percent (24) of others who were submitted for review. 

• 	 143 (27%) of the 534 defendants reviewed by the Attorney General were authorized 
for the death penalty. These included: 

, 
I 

39 percent (41) of whites who were reviewed; . 
25 percent (64) ofblacks who were reviewed; 

19 percent (28) ofHispanics who were reviewed; and 

42 percent (10) ofothers who were reviewed. 


• 	 Of the 41 authorized white defendants, at the end of the reporting period:1 

, 
22 percent (9) awaited trials or their trials were in progress; 

51 percent (21) pleaded' guilty and were not sentenced to death; 

27 percent (11) were tried. . 

100 percent (11) of those tried were convicted ofa capital charge. 

73 percent (8) of those convicted did not receive the death penalty; andl 


.... 	 27 percent (3) of those convicted were sentenced to death. 

• 	 Of the 64 authorized black defe .. dants, at the end of the reporting period:; 

36 percent (23) awaited trials ortheir trials were in progress; 
27 percent (17) pleaded guilty and were not sentenced to death; 
38 percent (24) were tried. 

... 	 96 percent (23) of those tried were convicted ofa capital charge. 
52 percent (12) of those convicted did not receive the death penalty; and 
48 percent (11) of those convicted were sentenced to death. I 
18 percent (2) of those sentenced to death had their sentences vacated; land 
82 percent (9) ofthose sentenced to death have appeals/reviews pending. 

. . 	 I 
• 	 Of the 28 authorized Hispanic defendants,· at the end of the reporting period: 

.... 	 61 percent (17) awaited trials or their trials were in progress; 

29 percent (8) pleaded guilty and were not sentenced to death; 

11 percent (3) were tried. 

opercent (0) ofthose tried were convicted ofa capital charge. 
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• Of the 10 authorized other defendants, at the end of the reporting period: 

40 percent (4) awaited trials or their trials were in progress; 

30 percent (3) pleaded guilty and were not sentenced to death; 

30 percent (3) were tried. 

100 percent (3) of those tried were convicted of a capital charge. 

67 percent (2) ofthose convicted did not receive the death penalty; and 

33 percent (1) of those convicted were sentenced to death. 


!
I . 
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FEDERAL DEATH PENALTY PROCESS 
TOTAL NUMBER OF DEFENDANTS BY STAGE 

(FOR SUBMISSIONS MADE 1127/95-2114/00) . 

PLEADED GUILTY
PLEADED GUILTY NOT AunI. BY AG AFTER AG SEEK
BEFORE REVIEW TO SEEK DP AunI NOT ~C<ED OF ICAPCHG IMPOSED(55) (378) ~T(49) (4) (22) 

A 
9% 71% 34% 10% 59% 

FROM CAPITAL DEATH'~,-USAOs ELIGIDLE REVIEWED CONVICfED84% 27% 29% ------ AunIORIZED BY AG TRIAL COMPLETED 90% 41% PENALTYDEFENDANTS BYAG OF CAP CHGTOSEEKDP (41)SUBMITTED (534) (37) IMPOSED 
(143) (15) • (633) 


7% 12% 
 37% 

PENDINGAG DECISION PENDING 
REVIEW DEFERRED BY AG TRIAL OR TRIAL 

(44) (13) COMPLETION 
(53) 

·The sentences for two of these individuals were vacated during the reI'ort I'eriod and the defendants had not been resentenced b)' the end of the Reriod. Also, thisJl\.!mb_ecdo_es_noUnciudeJjxe. _____ 
defc!ndants (1 white, 3 black, and 1 Hispanic) sentenced to death who were submitted pre-Protocol and still have pending appeals/reviews. 



FEDERAL DEATH PENALTY PROCESS 

NUMBER OF WHI1E DEFENDANTS BY STAGE 


(FOR SUBMISSIONS MADE 1/27/95-2114/00) 


PLEADED GUILTY 
PLEADED GUILTY NOT AUTII. BY AG 

AFTER AG SEEK. IBEFORE REVIEW TOSEEKDP AUTII 
(8) (60) (21) 

7% 58% 51% 
0% 

FROM 
USAOs 

CAPITAL 
ELIGWLE 

D~SUBMITTED 
(119) 

I 
6% 

PENDINGAG 
REVIEW 

(7) 

87% REVIEWED 
. BYAG 

(104) 

I3% 

DECISION 
DEFERRED BY AG 

(3) 

39% AUTIIORIZED 
BY AG TO SEEK DP 

(41) 

i 22 
% 

PENDING 
TRIAL OR TRIAL 

COMPLETION 
(9) 

27% 7~~:>=-< DEATH. TRIAL COMPLETED 100 Yo OF CAP CHG 27% PENALTY 
(11) (11)· IMPOSED 

(3) 

., 



FEDERAL DEATH PENALTY PROCESS 

NUMBER OF BLACK DEFENDANTS BY STAGE 


(FOR SUBMISSIONS MADE 1127/95-2114/00) 


PLEADED GUILTY 


PLEADED GUILTY NOT AUTI:I, BY AG Ann AG SEEK . I NOT CONVICTED OF DPNOT 

BEFORE REVIEW CAPCHG IMPOSED
TOSEEKDP AUTI:I '. 

(22) (187) (17) (I) (12) 

7% 73% 27% 4% 52% 

FROM CAPITAL 

USAOs ELIGffiLE REVIEWED CONVICTED DEATII '''''''' 


84% 25% 38% 96% 48% >DEFENDANTS AUTI:IORIZED BY AG TRIAL COMPLETED OFCAPCHG PENALTYBYAG 
SUBM1TIED (256) TOSEEKDP (24) (23) IMPOS/

(303) (64) (11) 

8% I 2O/~ 36% 

PENDINGPENDINGAG DEruI~DEFERRED BY AG TRIAL OR TRIALREVIEW 
(5) COMPLETION(25) 

(23) 

'Y 

'L 



FEDERAL DEATH PENALTY PROCESS 

NUMBER OF mSPANIC DEFENDANTS BY STAGE 


(FOR SUBMISSIONS MADE 1127/95-2/14/00) 


PLEADED GUll.TY 
BEFORE REVIEW 

(23) 

NOT AUTIt BY AG 
TOSEEKDP 

(118) 1

PLEADED GUll.TY 
AFTER AG SEEK 

AUTII 
(8) 

-;,;;---'

NOT CONVICTED OF 
CAPCHG 

(3) 

DPNOT 
-IMPOSED 

(0) 

13% 79% 29% 100% 100% 

FROM 
USAOs 

CAPITAL 
ELIGffiLE 

DEFENDANTS 
SUBMITIED 

~' 

82% REVIEWED 
BYAG 
(ISO) 

19% AUTIIORIZED 
BY AG TO SEEK DP 

(28) 

11% TRIAL COMPLETED 
(3) 

0% CONVICTED 
OFCAPCHG 

(0) 

100% 
DEATH ~ 

PENALTY 
IMPOSED 

(0) 

5% 

PENDINGAG 
REVIEW 

(10) 

13% 

DECISION
DEFERRED BY AG 

(4) 

J: 
PENDING 

TRIAL OR TRIAL 
COMPLETION 

(17) 
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FEDERAL DEAlli PENALTY PROCESS 

NUMBER OF OrnER DEFENDANTS BY STAGE 
(FOR SUBMISSIONS MADE 1127/95-2114/00)

" 

PLEADED GUILTY 
BEFORE REVIEW 

(2) 

7% 

NOT AUTH. BY AG 
TOSEEKDP 

(13) 

54% 

PLEADED GUILTY 
AFTER AG SEEK 


AUTH 

(3) 


30'% 

NOT CONVICTED OF 

CAPCHG 


(0) 


0% 

FROM 'CAPITAL 
USAOs ELIGIBLE 

DEFENDANTS 
86% REVIEWED 

BYAG 
SUBMITI'ED (24) 

(28) 

7% 4% 

DECISION 

DEFERREDBYAG' 


(I) 

) 42%)0. ("AUTHORIZED BY A~ 
TOSEEKDP 

(10) 

40% 

PENDING 
TRIAL OR TRIAL 

COMPLETION 
(4) 

CONVICTED ~"100% 33%TRIAL COMPLETED PENALTY ~ OFCAPCHG(3) IMPOSED " (3) 
(I) 

" 



3. DEFENDANTS BY GEOGRAPHIC DISTRICf AND RACEfETHNICITY: . 

.. The table on pages 15.and 16 breaks down the 633 defendants in capital-eligible cases 
submitted for review by the geographic district in which they were prosecuted and by their . 
race/ethnicity. The submissions represent all cases in which a defendant was charged ~ith a 
capital-eligible offense and submitJed for reyiew during the reporting period, regardlessi whether 
th,e United ~tates Attorneys recqrnrnended seeking the death penalty .. 

I 
.1 

.. 
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I I 
DEATH PENALTY DEFENDANT SUBMISSIONS BY DISTRICT AND RACE/ETHNICITY OF DEFENDANT 

(JANUARY 27,1995 - FEBRUARY 14,2000) 

TOTAL 
DISTRICT DEFENDANTS 

i . 
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· I'DEATH PENALTY DEFENDANT SUBMISSIONS HY DISTRICT AND RACEIETHNICITY OF DEFENDANT 
(JANUARY 27, 1995 - FEBRUARY 14,2000) 
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4. DEFENDANTS AND VICTIMS BY RACEIETHNICITY: 

. As noted above, the Attorney General reviewed 534 defendants who were subnntted by 
the United States Attorneys during the reporting period. The Attorney General deferred a 
decision whether to authorize or not to authorize seeking the death penalty for 13 defe~dants and 
reached a decision for 521. Ofthese 521 defendants, 514 were charged in cases with identified . 
victims.

7 
. '. ". ' ..' . 	 .,' '. .' . I . 

• 	 Of the 514 defendants charged in cases with identified victims, 373 (13%) were. the 
same race/ethnicity as, all the victims associated with their capital charges:! 

When both the defendant and all victims were white (80 defendants), th~ death 
penalty was authorized for 45 percent (36) ofdefendants; I . 
When both the defendant and all victims were black (171 defendants), tne death \ 
penalty was authorized for 20 percent'(35) ofdefendants;,and I 
When both the defendant and all victims wereHi~panic (108 defendants), the death 
penalty was authorized for 20 percent (22) ofdefendants. 

J , 	 ", 

• 	 .Or'the 514 defendants charged incases with identified victims, 141 (27%) [were of a 
difTereIitrace!ethnicity than at least one victim associated with their caPitil charges: 

When the defendant was white and at least on~ victim was not white (1 ~ 
defendants), the death penalty was authorized for 33 percent (5) ofclefendants; 
When the defendant was black and at least one victim was not black (7~ . 
defendants), the death penalty was authorized for 37 percent (29) of defendants; 
When the defendant was Hispanic.and at least one victim was not Hispanic (37 
defendants), the death penalty was authorized for 16 percent (6) of def~ridants .. 

7Seven defendants were charged in cases with unidentified victimS: fiv~ charged with espio~age and two 
with illegal.alien smuggling, in a case in which the race/ethnicity of the victims was not recorded. . 
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5. DEFENDANTS BY NUMBERS OF VICTIMS AND RACEIETHNiCITY: 

• 	 . Of the 514 defendants facing capital-eligible charges in cases with identifie~ victims 
that the Attorney General reviewed, 405 (79%) were charged in single-victim cases 
(i.e., cases in w~ich the capital charges involved only one victim),8 and 1091(21 %) 
were charged in multiple-victim cases (i.e., cases in which the capital charges 
involved more than one victim). 1 

Of the 95 white defendants in such cases, 76 (80%) were charged 'in sinile-victim 
cases, and 19 (20% ) were charged in multiple-defendant cases. . I 

, Of the 249 black defendants in such cases, 190 (76%) were charged in single
victim cases, and 59 (24%) were charged in multiple-defendant cases. I 

Of the 147 Hispanic defendants in such cases, 120 (82%) were charged in single

victim cases, and 27 (18%) were charged. in multiple-defendant cases. 

Ofthe 23 other defendants in such cases, 19 (83%) were charged in single-victim 

cases, and 4 (17%) were charged in multiple-defendant cases. . 

8While 405 defendants had capital charges related to only one victim, in many of these cases multiple 
defendants were charged with the death of the same victim. 
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6. DEFENDANTS SENTENCED TO DEATH: 

• 	 Of the 633 defendants facing capital-eligible charges who were submitted for r~view, only 
13 had pending death sentences atthe conclusion of the reporting period,9 Adqitionally, 5 
defendants who were charged before the current death penalty protocol took effect had 
pending death sentences at the conclusion of the reporting period. All 18 oftht1se federal 
death row defendants are male. 22 percent (4) are white, 67 percent (12) are black, 6 
percent (1) is Hispani~, and 6 percent (1) is other (Asian). ~ I 

• 	 These 18 defendants represent 14 separate cases - 11 cases have one defendant 
convicted of capital charges and 3 cases have multiple defendants. 

• 	 17 of these 18 defendants were sentenced to death for crimes involving a total of 27 
I 

victims: 6 white, 17 black, 3 Hispanic, and 1 other (Asian), 81 percent (22 of27) of the 
victims were male. One defendant on federal death row, Timothy McVeigh, w~s 
responsible for killing 168 individuals, both male and female, of various races/ethnicities in 
the 1995 bombing of the Murrah Federal Building in Oklahoma City. . I 

• 	 44 percent (8) of these 18 defendants had capital convictions related to only one victim. 

•• 	 72 percent (13) ofthes~ 18 defendants were sentenced to death for crimes agailst victims 
exclusively of the same racelethnicity, 

9See footnote 1. 
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The Honorable William J. Clinton 

President ofthe United States of America 

The White House 

Washington. DC 20500 


Dear Mr. President: 

1m002--"-- ...__ . 

@002 . 

We write to urge you to suspend all federal executions to allow time for the creation of a 
nationai commission to review the fairness and accuracy oftbe adm.inistration of1:he . 
federal death pcna1ty~ This would allow us to better ensure that innocent individrlals are 
not being put to death as a result of the administration ofthe federal death penal~. 

We understand that the Department of Justice has undertaken a review ofthe racial 
disparities in the prosecution, conviction and sentencing of those who conunit crhnes' 
eligible for the federal deatli penalty, That study has not yefbeen completed .. A~ecent 
article in The New Yark Times ("Charges ofBias Challenge U.S. Death Penalty:t !Tune 24, 
2000), h~wever, discusses the kind ofdata this study is expected to reveal: 

. . 

• 	 Since the significant expanSion ofthe federal death penalty in 1994, federal 
, I 

prosecutors in a dozen Southern states have a.ccounted for more than half,the 
federal cases "in whic.hthe death penalty was sought. I 

• 	 Between 1994 and 1999; one-third ofthe U.S. Attorney's offices did Dot file a 
single capital prosecution request. 

' . More than three-quarters.ofthe federal prosecutions where the death penal~ was.' 

sought have been against African Americans, Hispanic Am.ericans or other' 
minorities . 

.We :find it difficult to believe that crimes eligible for the federal death penalty wet;e 
committed predominantly in Southern states. And we find it equally difficult to believe 
that crimes eligible for the federal death penalty were not committed in every stat~j ifilot 
almost every state, since 1994. 	 . 

In addition 'to the data contained in the Justice Department report, we also know that. , 
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, 
between 1988 and 1993,. nearly 90% ofthe defendants against whom the federal .. 

. I 

. government sought the death penalty under the Drug Kingpin statute were African 

American or Hispau~c Anlerican. .. '.. I. 
The result ofthis apparently racially biased system ofprosecution, conviction and 
sentencing is disturbing~ .We now have a high proportion ofminorities on federal death 
row. Fifteen ofthe 19 federal death row inmates facing execution ate African Arherican, 
:Hispanic American or members ofother minority groups. In fact, the proportion lof 
African Americans on federal death row is greater than in all states with the death. . 
penalty, with the exception ofonly five states - Arkansas, Mary land, Louisiana, :DUinais 
and Pennsylvania.. And on military death row, six ofthe seven inmates are meml'iers of 
minority groups. I . 

Since Governor George Ryan announced his intention in January to suspend exedutions in 
Illinois until a sta.te prmeJcan examine whether'Illinois is administering the deathlpenalty . 
fairly and justly, the nation has begun a Ie-evaluation ofthe system by which we impose . 

. the se.nten~e ofdeath. Real questions are being raised aboutwhether innocent people are 
being condemned to die. Americans are becoming increasingly ~oncerned that th~ death 
penalty is visited disproportionately on the poor and minorities. I 

. , 

As you know, the first federal execution since the reinstatement of the modem de~th 
penalty - and in fact the first federal execution since 1963 - eQuId take place soori. A 
federal judge ~as set August 5,2000 as the execution ~ate for Juan Raul Garza. . 

The judge in that case set a date notwithstanding the fact that guidelines fot the 
submission and consideration ofa clemency petition have not been implemented by the 
Department ofJustice. All aspects ofthe capital decision-making process, from I 
authorization through c]emency~ require a heightened level ofreliability. Indeed, th~ 
Supreme Court has said that the death. penalty is qualitative1y different from otherl 
punishments and subject to additional procedural requirements, and has declared the 

. I 

. death penalty ~onstitutional only when the process oby which it is imposed is not an 
arbi1rary orte. 

Mr. President, in light ofthe serious questions we expect to be raised by the study of 
racial disparities in the administration of the federal death penalty and the fact that 
procedures for the submission and consideration ofclemency petitions have not yJt been .. . I 
enacted. we respectfully urge you to suspend federal executions and undertake a tliorough 
review of the administration ofthe federal death penalty. Before the federal govexbnent 
executes anyolle, the federal government should be absolutely certain that the systbm by 
which it imposes the ultimate punishment is administered fairly andjustly. It: must ensure 
that the federal death penalty is appUed in. a fair and just manner, sought against 
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defendants free ofeven a hint ofracial bias, and sought evenly from U.S. Attorney district 
to U.S. Attorney district across the nation. In short, before using the immense pdwer of 
the federal government to take the life ofa fellow citizen on our behal~ our govetnment 
has a solemn responsibility to every American to prove that iUl actions are consistent with 
our nation I s fundamental principles ofjustice, equality and due process. . . 

Thank. you for your attention to this issue. We look forward to hearing from you. 

Respectfully, 

9wwt~fJ}vJjw
Russell D. Feingold Jesse L. Jackson) Jr. .i , 

, U.S. SENATOR 


Carl Levin 
U.S, SENATOR 

Tom Harkin 
U.S. SENATOR 

. U.S. REPRESENTATIVE 

.(J~w~ 

. Paul D. Wellstone 

U.S, SENATOR 
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S.2073 

Sponsor: Sen Leahy, Patrick J. (introduced 211012000) 

Latest Major Action: 211 012000 Referred to Senate committee 
Title: A bill to reduce the risk that innocent persons may be executed, and for other 

TITLE(S): (italics indicate a title for a portion ofa bill) .. 
• ' SHORT TITLE(S) AS INTRODUCED: 


Innocence Protection Act of2000 


• OFFICIAL TITLE AS INTRODUCED: . I 
A bill to reduce the risk that innocent persons may be executed, and ,for other purpres. 

_ .~ ". " . ~ .' ... -- "-.~.-~.-" .. ,, 

STATUS: (color indicates Senate actions) 

2110/2000: 
Read twice and referred to the Committee on the Judic~ary. 

, , 

COMMITTEE(S): 
: 

Committee/Subcommittee: 

Senate Judiciary 

Activity: 
Referral' 
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RELATED BILL DETAILS: 

***NONE*** 

.' 
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***NONE*** 
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Sen Akaka, Darnel K. - 2/10/2000 Sen Feingold, Russell D. - 211012000 


Sen Kerrey, J. Robert - 4/6/2000 Sen Levin, Carl- 211 0/2000 


Sen Moynihan, Daniel Patrick - 2/10/2000 


SUMMARY AS OF: 

! 211012000--Introduced. 
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• Title I: Exonerating the Innocent Through DNA Testing 
• Title II: Ensuring Competent Legal Services in Capital Cases 
• Title III: Compensating the Unjustly Condemned 


.• Title IV: Miscellaneous Provisions 


Innocence Protection Act of2000 - Title I: Exonerating the Innocent through DNA T~sting ~ . 
Amends the Federal judicial code to authorize a p.erson in custody pursuant to the judgment of a court 
established by an Act of Congress, at any time after conviction, to apply to the court that lentered the 
judgment for forensic DNA testing of any biological material that: (1) is related to the investigation or 
prosecution that resulted in the judgment; (2) is in the actual or constructive possession of the '" 
Government; and (3) was not previously sUbjected to DNA testing, orcan be subjected td retesting with 
new DNA techniques that provide a reasonable likelihood of more accurate and probativ~ results. . 

. 	 , . '. 1 

Sets forth procedures regarding 1)otice to the Government and preservation ofremaining biological 
material. Directs the court to order DNA testing pursuant to such application upon a detetmination that. 
testing may produce non-cumulative, exculpatory evidence relevant~o an applicant's claitn that the. . 
applicant was wrongfully convicted or sentenced, Specifies that the cost ofDNA testing~hall be borne' 
by the Government or the applicant, as the court may order in the interests ofjustice, ifitlis shown that 
the applicant is not indigent and possesses the means to pay. Authorizes the court at any time to appoint 

. couns{!l for an indigent applic~t. . 	 '" ". I' 
Establishes post-testing procedures, including ordering a hearing and entering any order that serves the 
interests ofjustice, including an order setting aside the judgment or granting a new trial or re-sentencing 

)fthe results ofthe DNA te~ting are favorable to theapplicant. . . .1 

Requires the Government to preserve any biological material secured in connection with a criminal case 
for such period as any person remains incarcerated in connection with that case, with exceptions. 

. . - . 	 - I 
(Sec. 103) Amends the Omnibus Crime Control and Safe Streets Act of 1968 (Safe Streets Act) to 
include among the requirements for DNA identification grants, and fordrug control and system 
improvement (Byrne) grants, that the State will: (1) preserve all biological material secured in . 
connection with a State criminal case for not less than the period of time that biological rrlaterial is . 
required to be preserved under this Act in the case of a person incarcerated in connection ~ith a Federal 
criminal case (biological materialpreservation requirements); and (2) make DNA testinglwailable to . 
any person convicted in State court to the same extent, and under the same conditions, that DNA testing 
is available under this Act to. any person convicted in a court established by anAct ofCortgress.. , I 

Makc;:s DNA'samples obtained by, and DNAanalyses perfonned at, a forensic laboratory ,accessible for' 
criminal defense purposes to a defendant, who shall have access to samples and analyses perfonned in 
connection with the case in which such defendant was charged or convicted. I· 

, 	 , . 

Requires applications for public safety and community policing gr.ants, if any part offunds received . 
" 	 from such a grant is to be used to develop or improvea DNA analysis capability in a fore*sic laboratory, 

or to obtain or analyze DNA samples for inclusion in the Combined DNA Index System, ~o make 
specified certifications including that: (1) DNA analyses perfonned at such laboratory win satisfy or 
exceed the current standards for a quality assurance program for DNA analysis issued by the Director of 
the Federal Bureau of Investigation under the DNA Identification Act of 1994; (2) DNA ~amples and 
analyses obtained and perfonned by such laboratory will be accessible only consistent with specified 
requirements; (3) the laboratory and each analyst perfonning DNA analyses at the laborat~ry will 
undergo, at regular intervals not exceeding 180 days, external proficiency testing by a DNA proficiency 
testing program that meets certain standards; and (4) the State will meet biological materi~l preservation 
requir~ments. ' " ' ' . 	 . 1 ' 

(Sec. 104) Prohibits a State from denying a request, made by a person in custody resulting from a State 
'court judgment, for DNA testing of biological material that (1) is related to the investigation or 
prosecution that resulted in the conviction of the person or the sentence imposed on the pdrson; (2) is in 
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r. 	 the actual or constructive possession of the State; and (3) was not previou~lysubjected to: DNA testing, 
or can be sUbjected to retesting, with new DNA techniques that provide a reasonable likelihood ofmore 
accurate and probative results. Makes an exception upon a judici~l determination that testing could not 
produce non-cumulative evidence establishing a reasonable probability that the person w~s wrongfully 
convicted or sentenced. . I 

Bars a State from relying upon a time limit or procedural default rule to deny a person ari[opportunity to 
present non-cumulative, exculpatory DNA results in court, or in an executive or administrative forum in 
which a decision is made in accordance with procedural. due process. I . 

Authorizes a person to enforce this section in a c,ivil action for declaratory or fnjunctive relief, filed 
either in a State court ofgeneral jurisdiction or in U.S. district court. Specifies that no State or State 
executive or judicialofficer shall have immunity from such actions. I 

Title II: Ensuring Competent Legal Services in Capital Cases - Amends the Safe Streets Act ' 
(regarding Byrne grant programs) to require that State applications include, if the State prescribes, 
authorizes, or permits the death penalty for any offense, a certification that the State has bstablished and 
maintai~s !ill effective ~yst:m fo~ providing competen~ legal services to ind~gents at everyl,phas~ of a . 
State cnmmal prosecutIOn m which a death sentence IS sought or has been Imposed, up to and mcludmg ; 

, direct appellate review and post-conviction review in Stat~court. , "I, , 

Requires the Director of the Administrative Office ofthe United StatesCourts to promulgate regulations 
specifying the elements of an "effective system" including: (1) a centralized and independent appointing 
authority which shall have authority and responsibility to undertake specified activities, stich as to 
recruit attorneys who are qualified to represent indigents in capital proceedings, draft and annually , 
publish a roster ofsuch attorneys, draft and annually publish qualifications and p~rformante standards 
for such attorneys, and periodically review the roster, monitor attorney performance, provide a ' 
mechanism by which members of the Bar may comment on the performance ofth,eir peerS, and delete 
the name of any attorney who fails to meet specified requirements; and (2) specified comp,ensation and 
reimbursement requirements ofprivate attorneys and public defender ,organizations. 1 . 

, Requires applications for discretionary (justice system improvement) grants to include satisfying such 
certification requirement. ' 

Requires the Director ofthe National Institute of Justice to include in a report to Congress on such:grants 
to each State a description and a comparative analysis of the systems established by each State in order 
to satisfy the certification requirement, including qualifications and performance standard~, rates of ' 
compensation, and rates ofreimbursemen,t. , ',.,,',' ' .. ' " 'I 
(Sec. 202) Amends the judicial code to direct the court, in a proceeding instituted by an indigent 
applicant under sentence of death, to neither presume a finding of fact made, by a State coUrt to be 
correct nor decline to consider a claim on the ground that the applicant failed to raise, such iclaim in State 

'court at the time andin the manner prescribed by State:law, unless: (1) the State provided ~he applicant
.' with legal services at the stage of the State proceedings at which the State court made the ijnding of fact 

or the applicant failed to raise the claim; and (2) the legal services the State provided satist:ied the 
regulations promulgated by the Director of the Administrative Office pursuant to the Safe Streets Act. 

(Sec. 203) Amends the Federal criminal code to require the Director of the Administrative !office to: (1) 
award grants to, or enter into contracts with, public or private nonprofit organizations for the purpose of 
providing defense services in capital cases; and (2) develop guidelines to ensure that defen~e services ' 
provided by recipients of such grants and contracts are consistent with applicable legal and ethical 
proscriptions governing the duties ofcounsel in capital cases. ',I 
Title III: Compensating the Unjustly Condemned - Rewrites judicial code provisions regarding 
compensation for unjust imprisonment. Limits the amount ofdamages awarded to $5o,000i for each 
12-month period of incarceration, except that a plaintiff who was unjustly sentenced to death maybe 
awarded not more than $100,000 for each 12-month period of incarceration. 
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Directs the court, in assessing damages, to consider: (1) the circumstances surrounding thy unjust 
conviction, including any misconduct by Federal officers or employees; (2) the length and conditions of 
the unjust incarceration; and (3) family circumstances, loss ofwages, and pain and sufferihg of the 

plaintiff, " . .",' ". ,..1, 

(Sec. 302) Amends the Safe Streets Act to require applicants Jor criminal justice facility cpnstruction 
grants to provide reasonable assurance that the applicant, or the State in which it is locatecl, does not 
prescribe, authorize, or permit the death penalty for any offense, or: (1) has established ahd maintains 
an effective pro.cedure by which any person unjustly convicted of an offense against the State and 
sentenced to death may be awarded reasonable damages upon substantial proof that the phson did not _ 
commit any of the acts with which the person was charged; and (2) the conviction of that person was 
reversed or set aside on the ground that the person was not guilty ofthe offense or offenses ofwhich the 
;person was convicted, the person was found not guilty of such offenses on new trial,or reHearing, or the 
p~rson was ~ardoned upon the .st.ated ground of innoc~n~e ~d unjustco~v~ction ..' . I . 

Title IV: Miscellaneous ProvIsions - Amends the cnmmal code to prohibit the Govemrrient from 
seeking the death penalty in any case initially brought before a U.S. district court that sit~ in a State that 
does not prescribe, authorize, or permit the imposition of such penalty for the alleged con(fuct, except 
upon written certifkationofthe Attorney General (or designee) that: (1) the State does not have 
jurisdiction or refuses to assume jurisdiCtion over the defendant with respect to the alleged conduct; (2) 
the State has requested that the Government assume jurisdiction; or (3) the offense charge~ is one of 

. certain listed offenses, including destruction of aircraft or aircraft facilities, assassination, kidnapping, 
and assault of specified Government officials. ' '.1 

(Sec. 402) Rewrites Controlled Substances Act provisions regarding continuing criminal enterprises to 
direct the court, upon a recommendation that the defendant should be sentenced to death ar life 
imprisonment without possibility of release, to sentence the defendant accordingly (otherWise, the court 
shall impose any lesser sentence that is authorized by law). '.' I 

(Sec. 403) Rewrites provisions of the Violent Crime Control and Law Enforcement Act of. 1994 
regarding Violent Offender Incarceration and Truth-In-Sentencing Incentive Grants to reqhire State 
applicants to provide assurances to the Attorney General that: (1) the State has implemented policies that 
provide for the recognition of the rights and needs of crime victims; and (2) in any-capital ~ase in which 
the jury has a role in determining the sentence imposed on the defendant, the court, at the defendant's 
request, shall inform the jury of all statutorily authorized sentencing options in the particular case, 
including applicable parole eligibilityrules and terms. ..... .", "1 . 

(Sec. 404) Requires the Attorney General,within two years andannually thereafter, to prepare and 
transmit to Congress a report concerning the administration,of capital punishment laws bylthe. 
Governmentand the States. '. " I 

Directs the Attorney ,General or the Director of the Bureau of Justice Assistance, 'as approp,riate, to 
" ensure that the reports are: (1) distributed to national print and broadcast media; and (2) pdsted on an 

Internet website maintained by. the Department of Justice. . I 

(Sec. 405) Amends the judicial code to provide that, regarding exhaustion of remedies available in State 
courts, if the highest court of a State has discretion to decline appellate review of a case or[a claim, a 

. petition· asking that court to entertain a case or a claim is not an available State court procefure. . 

(Sec. 406) Expresses the sense of the Senate that the death penalty is disproportionate and offends 
contemporary standards ofdecency when applied, to a person who is mentally retarded or Who had not 
attained age 18 at the time of the offense. 
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U:S. Senator Patrick Leahy 

. . 

. (Feb 11) Opening Remarks ofSenator Patrick Leah~, Chief. 

Sponsor, the Innocence Protection Act (S.2073) News C6nference 

on the Bill's Introduction 

February 10,2000 

A few days ago, Governor Ryan iniposed a new moratorium on the death penalty in his state of Illinois 
after it was shown that not one, not two, but 13 innocent people had been sentenced to death. But 
wrongful convictions and. death row errors are not just an Illinois problem; this is a national crisis. 

. . I 
Clyde Charles is here with us from Louisiana today, and Kirk Bloodsworth is here from Maryland. They' 
can tell you firsthand that innocent people get wrongly convicted across the country; betWeen them, they 
spent close to 30 years of their lives in prison for crimes that they did not commit. I cann6t imagine what 
that is like, but.you will hear from them. And as you listen to these jnnocent citizens, beat this is mind: 
the~e are not isolated cases. Clyde and Kirk got lucky, ifyou can call it that. In America ih the last 20 
years, for every 7 peollie executed, I person sentenced to death was later proved to be innrcent. . 

Perhaps the most urgent problem in the administration ofour capital punishment laws is tre failure of 
some states to provide competent representation to defendants facing the death penalty. Most of those 
defendants cannot afford their own lawyers. Many states are simply unwilling to make sure they have 
proper representation. The result is what you would expect. Defendants too often find their lives placed 
in the hands oflawyers who are hopelessly incompetent -lawyers who were drunk during the trial; 
lawyers who were fast asleep during the trial; and lawyers who never bothered to investigate the case or , 
even meet with their client before the trial. : . I 

States that choose to impose capital punishment must be prepared to foot the bill, and the public and 
Congress have an obligation to make sure they do. Congress gives hundreds ofmillions of dollars to the 
States each year to spend on law enforcement, staff and prisons. . I 

. , .1\ 
. I came to the Senate after working for several years as a prosecutor. The saddest fact of all, to me, is that 
the society facing this crisis is not a medieval one. It is our 21st Century America, the wetJ.1thiest, most 
technically proficient and most powerful nation on earth. Americans disagree about a lot 6f things, 
including whether we should have a death penalty at all. I 

But we share a love ofjustice, and we expect our institutions to work properly. One vindication for 
every seven executions is not a criminal justice system that's working properly, it's Russiah roulette. The 
American people are entitled to expect something better from their government than "whbOPS, we 

.' executed the wrong :guy." .. . ~. ~ 

The American people fundamentally understand that not only does our criminal justice sYlitem succeeds 
whenever we convict someone who is guilty; it also succeeds whenever an innocent persoh is 
exonerated. It is just plain wrong for the world's greatest nation to go into the 21st CenturY tolerating 

. such mistakes when they can be prevented at minimal cost. ,That is what we aim to do with this 

common-sense bill. ' 


" , 

There is nothing abstract about this crisis and there is nothing abstract about how to solve lit. The bill I 
have introduced is not about whether, in theory, you support or oppose the death penalty. Polls show that 
Americans are divided on that question. But polls also show an overwhelming consensus that we should 
not execute innocent people, and that everyone has the right to a fair trial with a competertt lawyer. 

The public expects us to stop posturing about being "tough on crime" and actually do soJething to make . . . 
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t~e criminal justice system works. When I took on an effort to ban the use of anti-persoJellandmines, I 
found that the public quickly understood that civilized societies cannot accept use of a w~ap6n that . 
indiscriminately kills the innocent. I believe that same sense of decency and common sedse is going to 
prevail in this crisis, too . 

... ' , 
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106'l'H CONGRgSS' 
2D SBSSION ·S.·2073 


To reduce the riHk t.hat 'innoctmt perHonH may he exeeuted, and f(»)' other 
pur'poHeH. 

IN TIlE' SENATE .OF THE UNITED STATES 

FmBRUARYIO, 2000 

Mr. LEArn' (for himself, MI'. LEVIN, Ml'.FEINHOLD, Mr. MOYNIHAN,and Mr. 
AKAI\A) introduee<I the rollowillg bill; -ivhieh was read twiee and referrerI 
to the Gommiw~e on the Judieiary 

, A·BILL 
'To reduce the risk th~t innocent' persons ~ay be executed; 

.,' . 

. and for other purposes: 

1 Be it enacted by. the Senate and [louse. of Representa

2tives ofthe United. States o/Ameri,ca in Congress assembled, 

3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 


4..7' . (a) SHORT· TITLE.-· This Act may be cited as the 

" 

5 "Innocence Protection Act of 2000". 


6 (b) TABLE OF CONTENTS.-. The table of contents for 


7 this Act is as follows: 


Sec~ 1. Short title; table of ·content<;. 

TITLE I-EXONERATING THE INNOCENT THROUGH DNA TESTING , . 

Sec, 101.' FindjJll,..:snml pUJl1oses. 
. . Sec. 102. DNA te~ting ill Fedel'nl criminal justice !iystem. 



" 

2 

Sec~, 10;J, DNA testing ill Stllte (~l'ill1illlll jllst.iee s."st,t·llIs. 

Sec. 104. ProhiilitiolJ llln'S1HllIt to sm:tioll ;3 of t.lw 14th aillcndlllcl1t. 


TITU~ II-ENSlJRIl";(} COl\IPE'l'ENT LEGAL SERVICES IN CAPI1'A1~ 
CASE,S 

See, 201. AnH'lHlnH!llt" to Byme hr'J'mlt 1)]'ohY]'ulHs. 
Sm~. 202. Effm't. 011 pl'oc'edmul default 1'\1 Ie>;, 

,Sec. 20:3. Capital 1'(~pn·>;(~l1tntio]]. g1'UlJt'i. 

'1'l'rr~E IIl-COMPENSA'l'ING THE UN,JUSTLY CONDEMNlm 

Sec, :{Ol. Ill!Ol'cll>;ed cOll1llcmmtiol1 in Fedeml ell;;!'>;: " 
Sec, 802. Compensation ill State denth pennltymi;;(;". 

'l'ITU~ rV-MISCEI.JLANEOUS PROVISIONS 

Sec, 401. Aeeolll111Ollatic)n of State intel'ests ill Fcdm'!1.1, death pellalt~, l11'OSCCll
tions. 

See, 402. Alte1'11<1tive of .life illlpriso;Ullent withont po};sihility of release, 
See, 408, Right to 1111 illf0111Jed .1111':". 
Sec, 404, A11lmnl l'CPOl't.<;. . 
Sec. 405. Dis(:l'cti011H1':" appellate review. . 
Sec. 4{)(i. Scll};e of the Senate l'eglll'ding the execution of juvenile offeudel'}; !llld 

the menta.lly l'etm'(lml. 

1 TITLE I-EXONERATING THE IN
2 NOCENT THROUGH DNA 
3 TESTING 
4 SEC. 101. FINDINGS AND PURPOSES. 

5 (a) FINDINGS,-Congress makes the following find

6 mgs: 

7 (1) 9ver the past· decade, deoxyribonucleic acid 

8 testing (referred to in this section, as "DNA test

" ing") has emerged as the most reliable forensic tech

10 nique for identifying criminals when biological mate

11 rial is left at a crime scene. 

12 '(2) Because of its scientific preCISIOn, DNA 

13 testing can, in some ~ases, conclusively establish the 

14 guilt or innocence of a criminal defendant. In other 
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1 cases, DNA testing 111ay not conclusively establish 

2 guilt or innocence,' but may have significant pro

3 . bative value to a finder of fact. 

4 . (:-3) 'Vhile DNA testing is increasingly common

place in pretrial investig'atiOlls today, it wac;; not 

6 widely available in cases tried prior to 1994. More

7. over, new forensic DNA. testing. procedures 
. . 

have 

8 made it possible to get results from minute samples 

9 that could not previously be tested, and to obtain 

more informative and accurate ~'esults than earlier 

11 forms of forensic DNA testing could produce. Con

12 sequently, in some cases convicted inmates have 

13 been exonerated by new DNA tests after earlier tests 

14 had failed to produce definitiv~ results. 

(4) Since DNA testing is often feasible on rel

16 evant biological material that is, decades old, it can, 

17 in some circumstances, prove that a conviction that 

18 predated the development of DNA testing was based 

19 upon incorrect factual findings; Uniquely, DNA evi
:.. 

dence showing innocence, produced. decades after a; 

21 conviction, provides a more relIable basis for estab

22 lishing a correct verdict than any evidence proffered 

23 at the original trial. DNA testing, therefore, can and 

24 hac;; resulted in the post-conviction exoneration of in

. nocent men and women . 
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1 (!)) In the past decade, there. have been more 

2 than 65 po.st-conviction exonerations in the United 

3 State.s· and Canada based upon DNA testing. At • 

4 . least R indiyiduals sentenced to death have been ex

5 onerated through post-conviction DNA te.sting, some 

6 of whom came within days of being executed. 

7. (6) The 2 States that ha,re established statutory 

8 processes for post-conviction DNA tef-lting, Illinois 

9 and New York, have the most post-conviction DNA 

10 . exonerations, 14 and 7, respectively. 

11 (7) The advent of DNA, testing raises serIOUS 

12 concerns regarding the prevalence of wrongful con

13 victioru;;, especially v,TI'ongful convictions arising out 

14 of mistaken eyewitness identification testimony. Ac

15 cording to a 1996 Department of Justice study enti
, • ,'Ii 

16 tIed ','Convicted 'by Juries, Exonerated by Science: 

17 Case Studies of Post-Conviction DNA Exoriera

18 tions", in approximately 20 to 30 percent of the 

19 cases referred for DNA testing, the rysults excluded 

20'.' '. the priniary suspect. Without DNA testing, many of 

21 these individuals might have been wrongfully con

22victed. 

2.3 (8) Laws in 'more than 30 States require that 

24 a· motion for a new trial based· on newly discovered 
) . 

25 evidence of innocence be filed within 6 months or 
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1 less. These lmvs are premised on the belief-inappli

2 cable to DNA testing-that evidence becomes less 

3 reliable over time. Such time limits have been used 

4 to deny inmates access to DNA testing, even 'when 

5 guilt or innocence could be conclusively established 

6 by such testing. For example, in Dedge v. Florida, 

7 723 Sb.2d 322 (Fla. Dist. Ct. App. 1998), the court 

8 'Pirithol1t opinion affirmed· the . denial of a motion to 

9 release trial evidence for the purpose of DNA test

10 ing. The trial court denied the inotion as proce-

II durally barred under the 2-year limitation on claims 

12 of newly discovered e,ridence established by the State 

13 of Flo'rida, ,vhich has since adopted a 6-month limi

14 tation on such claims. 

15 (9) Even when DNA testing has been done and 

16 has persuasively demonstrated the actual innocence 

17 of an inmate, States have sometimes relied 'on time 

18 limits and other procedural barriers to deny release. 

19 (10) The National Commission on the Future 

20:,' of DNA Evidence, a Federal panel established by 

21 the Department of Justice and cOPlprised of law en

22 forcement, judicial, and scientific experts, has. issued 

23 a report entitled "Recommendations For Handling 

24 Post-Conviction DNA Applicati~:ms" that urges post

25 conviction DNA testing in 2 carefully defined cat
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. '." 1 eg'Ol'leR of cases, notwithstanding' proce~ul'al I1Iles 

4 that could be invoked to preclude ~mch testing, and 

·3 nohvithstanding the inability of the inma.te to pay 

4 for the testing'. 

5 (11) The number of cases in ,~;hich pm;;t-corlvic

6 tion DNA testing is appropriate is relatively small 

7 and "will decrea..'le as pretrial testing becomes· more 

8 commOil and accessible. 

9. (12) The. cost of DNA testing ha..'lalso de

10 creased in recent years. The typical case, involving 

11 the analysis of 8 samples, currently costs between 

12 $2,400 and $5,000, depending upon jurisdictional 

13 differences in personnel costs. . 

14 (13) In 1994, Congress authorized funding to 

15 improve the quality and availability of DNA analysis 

16. for law enforcement identification purposes. Since 

17 then, States have been awarded over $50,000,000 in 

18 D NA:-related grants. 

19 (14) Although the Supreme Court has never an

20·'" nounced a standard for addressing constitutional 

21 . claims of innocence, in Herrera v. Collins, 506 U.S, 

22 390 (1993), a majority of the Court expressed the 

23 view that, '.'a truly persuasive demonstration of 'ac

24 tual innocence' '? ma.de after trial would render im

25 position of. punishment by· a State unconstitutional. 
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1 (15) If biological material is not su11jected to 

2 DNA testing in appl'opriq,te cases, there is a signifi
( 

3 cant risk that persuasive evidence of innocence will 

4 not be detected and, accordingly, that innocent peI'

5 ,sons 'will be unconstitutionally incarcel'ated or exe

6 cuted. 

7 (16) To prevent violations of the Constitution 

8 of the United States that the Supreme Court antici

9 pated in Herrera v. Collins, it is necessary and p1'op

10 er to enact national legislation that ens~res that the 

11 Federal Government and the States will permit 

12 DNA testing in appropriate cases. 
" 

13 (17) There is also acompelling need to ensuI'e 

14 the preservation of biological material for: post-con

15 viction DNA testing. Since 1992, the Innocence 

16 Project at the Benjamin N: Cardozo School of Law 
, I 

17 has received thousands of letters from inmates who 

18 claim that DNA testing could prove them innocent. 

19 In over 70 percent of those cases in which DNA 

20" testing could have been dispositive "of guilt or inno

21 cence if the biological material were, available, the 

22 mate~'ial had been destroyed or lost. In two-thirds, of 

23 the cases in which the evidence was found, and DNA 

24 testing conducted, the results have exonerated the 

25 inmate. 
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1 (18) In at least 14 cases, 'post-conviction DNA 

2 testing; that has exonerated a wl'ongly convicted pel'-' 
.. 1t" 

3 . 'sOli has also provided, evidence leading to the appre

4 ,hension of the act~lal perpetrator, thereby enhancing 

5 public safeti- This lv(mld not have been possible if 

6 the biological evidence had been destroyed. 

7 (b) PURPOSES.-The purposes of this title are 

8 (1) substantially implement. the Recommenda

9 tions of the National Commission on the Future of 

10 DNA Evidence in, the Federal criminal justice sys

11 tel11
l 

by ensuring the availability of DNA testing in 

12 appropriate cases; 

13 (2)prevellt the impQsition of unconstitutional 

14 . punishments through the ,exercise of pow,er granted 

15 by clause 1 of section 8 and clause 2 of section 9 

16 of article I of the Constitution of the United States 
. . 

17 and sectiOll 5 of the 14th amendment to the Con

18 stitution of. the United States; and. 

19 (3) ensure t~at wrongfully convicted persons , 

20' have an opportunity to establish their innocence 

21 througb DNA testing, by requiring the preservation 

22 of DNA evidence fora limited period . 
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1 SEC. 102. DNA TESTING IN FEDERAL CRIMINAL JUSTICE 

2 SYSTEM. 

3 ' (a) IN' GENI<::RAL.-Part,rr oftitle 28, United States 

4 Code, is amended by inserting' after chapter 155 the £'01

5 lowhlg: 

6 "CHAPT~R I56-DNA TESTING 

"2291. DNA testillg. 

"2292, PJ'ef:m'vatiOlI' of hiologienl' IJlllterllll. 


7 "§ 2291. DNA testing 

8 . "(a) ApPLICATION.-Notwithstan,ding any other pro

9 vision of law, a person in custody pursuant to the judg

10 ~ent of a court established by ail Act of Congress may, 

11' at any time after conviction, applY to the court that en
. 	 , . ' . 

12 tered the judgme'n:t for forensic DNA testing of any bio

13 logical material that

14 "(1) is related to the investigation 01' prosecu

15 tion th.at resulted in the judgment; 

16 "(2) is in 'the actual or constructive possession 

17 of the Government; and 
, 	 , ' 

.' 	
18.,' "(3) was not previously subj~cted to DNA test

19 ing,' or can be subjected to retesting with new DNA 

20 techniques that provide, a reasonable likelihood 'of 

21 more accurate and probative results. 

22 "(b) NOTICE TO GOVERNMENT.

23 "(1) IN GENERAL.-' The court shall notify the, 

24 ' Government ~f an application made under subsection 
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1 (a) and shall afford the Government an opportunity 

2 to respond. 

3 "'(2) Pn.H:SERVA'l'rON OF HBl\1AINING BIOI;Om..: 

4 CAL MATElUAI;.-U!Jon receiving notice of an appli

5 cation made under subsection (a), the Government 

6 shall take such steps as are necessary to en~ure that 

7 any remaining biological material that was secured 

8 in connection with the case is preserved pending the 

9 completion of proceedings under ,this section. 

10 "(c) ORDER.-' The GOUlt shall order DNA testing 

11 , pursua~lt to an application' made 'l1l1dei· subsection (a) 


12 UpOil a detelnlination that testing may produce noncumu


l3 lative, exculpatory evidence relevant to the claim of the 


14 applicant that the applicant ViTaS wl'ongfully convicted or 


15 sentenced. 


16 "(d) CosT.-The cost of DNA testi~g ordered under 


17. subsection (c)· shall be bOIne by the Government or the 

18 applicant, as the court may order in the interests of jus

19 tice, if it is shown that the applicant. is not indigent and 

'20" 	possesses the means to pay. 

21 , "(e) COUNSEL,-The court may at anytime appoint 

22 counsel for an indigent applicant under this section. 

23 "(f) PosT-TESTING PROCEDURES.-· 

24 "(1) PROCEDUREs'FOLLm\TING REsunTs UNFA

25 VORABIJE TO APPLICANT.-If the results of DNA 
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1 testing" conducted under. this section are unfavol'able 

2 to the applicant, the court-

3 "(A) shall dismiss the application; and 

4 "(B) in the case of an applicant who is not 

5 indigent, may· assess the applicant for the cost 
. . 

6 of such testing.; 

7 "(2) PH,OCEDURES FOLLOWING RESUIIl'S FA

8 VORABLE TO APPLICANT.-If the results of DNA 

9 testing conducted under this section are favorable to 

10 the applicant, the court shall-· 

11· "(A) order a hearing, notwithstanding any 

12 provision of law that ,vould bar such a hearing; 

l3 and 

14 "(B) enter any order that serves the inter

15 ests of justice, including an order

16 "(i) vacatiIig and setti~1g' aside the 

17 judgment; 

18 "(ii) .discharging the applicant if the 

19 applicant is in custody; 
. 20·:" "(iii) resentencing' the applicant; or 

21 "(iv) granting a new trial. . 

22 .. "(g) RULE OF CONSTRUCTION.-Nothing in this sec

23 tion shall be construed to limit the circumstances under. 

24 which a person may obtain DNA testing or other post

25 conviction re,lief under any other provision of law. 
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1 "§ 2292. Preservation of biological material 
.: ' 

.' 


2 "(a) IN GBNE:lv\.IJ.-Not\vithstanding any other pro

,3 vision of lc1'w and sul~ject to subsection (b), the Govel'n

4 ment shall preserve any biological material secured, in con

5 nection with a 'criminal case for such period of time as 

6 any person remainf.: incarcerated in connection v~rith that 

7 case. 

8 , "(b) EXCEP'l'ION.-The Government may destroy bio

9 logical material before the expiration of the period of time 

10 described in subsection (a) if
.. 

11 "(1) the Government notifies any person who 

12 remains incarcerated, in connection ",rith the case,' 

13 and any counsel of record or public defender organi

14 zation for the judicial district in which the judgment 

15 ' of conviction for such person was entered, of-. 

16 "(A) the intention of the Government to 

17 destroy the material; and ' 

18 "(B) the provisions of this chapter; 

19 "(2). no person makes an application under sec

20: tion 2291(a} within 90 days, of receiving notice 

21 under pai'agraph (1) of this subsection; and 

22 "(3) no other provision of law requires that 

23 such biological material be preserved.". , 

24 (b) TECHNICAL AND CONFORMING 'AIVIENDMENT.

25 The analysis for part VI of title 28, United States Code, 
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1 is amended by im;erting after the item relating to chapter 

2 155 the following: 

"156. DNA Testing .............................................................................. 2291". 

3· SEC. 103. DNA TESTING IN STATE CRIMINAL JI,JSTICE SYS~ 

4 TEMS. 

' (a) DNA IDENTIFICATION GRANT PHOCJ.RAM.-Sec-' 

6 tion .2403 of title I of the Ol11nibu~ Crime Control and 

7 Safe Streets Act of '1968 (42 U.S.C. 3796kk-2) is 

8 'amended

9 (1) in paragraph (2)-' 

(A) in the matter preceding subparagraph 

11 (A), by striking "shall" and inserting '~will"; 

12 (B) in subparagraph (C), by striking "is 

" 13 charged" and inserting '\"as charged or con

14 victed"·, and 

. (C) in subpar~OTaph (D); by striking 

16 "and" at the end· , 

17 (2) in paragraph (3)

18 (A) by striking "shall" and 'inserting 

19:", "will"· and ,,
(B) by striking the period at the end and 

21 inserting ". and"· and ,, 

22 (3) by adding at the end the following: ' 

23 " (4) the State will 

24 "(A) preserve all biological material se

cured in connection with a State criminal case 
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1 for n()tle~s than the period of time that biologi

2 cal material is required to be preserved under 

3 section 2292 of title 28, Upited States Code, in 

4 the case of a, person incarcerated in connection 

5 \~rith a Federal criminal case; and 

6 "(B) make DNA testing' available to any 


7 person convicted in State court to the same' ex- ' 


8 , tellt, and under the same conditions, that DNA 


9 testing is available under section 2291 of title 


10 28, United'States Code, to any person conVicted' 

. , 

11 in a court established by an Act of. Congress.". 

12 (b) DHUG CONrrROL' AND SVSTl<JM IlVIPIWVEIVlENT 

13 GRANT PROGHAM.-,Section 503(a)(12) of title I of the 

14 Omnibus Crime Control and Safe Streets Act of 1968 (42 

15 U.S.C. 3753(a)(12)) is amended

16 (1) in,subparagraph (B)

17 (A) in clause (iii), by striking "is charged" 

18 aild inserting "was, charged or convicted"; and, 

19 (B) in clause (iv), by striking "and" at the 
. 20":" end; 


21 
 (2), in subparagraph (C), by striking the period 
" '22 at the end and inserting Hi and"; and' 

23 " (3) by adding at the end the follmvi.ng: 

24 " CD) the State ,vi.U

~ 

, r 
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1 "(i) preserve all biological material se
, .~:.'.,<".; 

2 cured' in connection wi~h a· State criminal 

3 case for not less than the l:eriod of time 

4 that biological material is required to be 

5 preserved under section 2292 of. title 28, 

6 United States Code, in the case of a: peI'

7 son incarcerated in connection ,vith a Fed

8 eral criminalcasej and 

9 H(iir make DNA testing available to a· 

10 person convicted in 'State court to the 

11 same e:z...'i;ent, and under the same condi

12 tions, that DNA testing is available under 

l3 section.229i of title 28, United States 

14 Code, to a person convicted in a comt es

15 tablished by an Act of Congress.". 

16 (c) PUBLIC SAFETY AND COMMUNITY POLICING 
. . 

17 GRANT PROGRAIVL-.Section 1702(c) of tItle I of the Om

.18 nibus Crime COlltroiand Safe Streets Act of 1968 (42 

19 U.S.C.3796dd-l(c») is amended

.. 20 (1) in paragraph (10), by striking "and" at the 

21 end·, 

22 (2) in paragraph (11), by striking the period at 

23 the end and inserting "; and"; and 

24 (3) by adding at the end the following: 
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1 "(12) if any part of funds received from a grant 

2 made nnder this subchapter is to be used to develop 

3 01' improve H. DNA' analysis capability in a ~'orensic 

4 laboratory, or to obtain or analyze DNA samples for 

5 inclusion in, the Combined DNA Inde~ System 

6 (CODIS), certify that

, 7 "(A) DNA analyses performed at such lab

8 oratory will satisfy or exceed the current stand

9 ards for a quality assurance program for DNA 

10 analysis, issued by the Di!'ector of the 'FederaJ 

, 11 BUl'e~lU of Investigation under section 210303 

12 of the DNA Identification' Act of 1994 (42 

13 U.S.C. 14131);' 

14 "(B) DNA samples and analyses obtained 

15 and performed by such labOI~atory will be acces

16 sible only

17 "(i) to criminal justice ageriCies 'for 

18 la~T enforcement purposes; 

19 "(ii) in judicial proceedings, if other

20:' wise admissible under applicable statutes 

21 and rules;, 

22 "(iii) for criminal defense purpose~, to 

23 " a defendant, who shall have access to sam- . 

24 pIes and analyses performed· in connection 
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1 virith the case in which the defendant. was 

2 charged Dr cDmrictedj or 

3 "(iv) if personally identif1able infDr

4 mation is removed, for a population statis

5 tics. database, for identification research 

6 and protocol development purposes, or for 

'7 quality . control purposes; 

8 "(C) the labDratDry and each analyst per

, 9 forming DNA analyses at the laboratory "rill 

10 'undergD, at regular intervals nDt exceeding 180 

11 days, e};.'ternal prDficiency testing by a DNA 
. I ' 

12 proficiency .testing program that meets' the 


13 standards issued under section 210303 of .the 


14 DNA IdentificatiDn Act of 1994 (42 U.S.C. 


15 14131); and· 


16 "(D) the State "riU

17 "(i) preserve all biDIDgical ma~rlal se


18 cu;ed in connection '\,rith a State criminal 


19 case for nDt less than the periDd .of time, 


26,!i. that biDIDgical material" is required to be 

21 preserved under section 2292 .of title 28, 

22 United States, CDde, in the case .of a per

23 son incarcerated in cDnnectiDn "rith a Fed

24 eral criminal case; and 
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',. ! 1 "(ii) make DNA testing' available to
"",:.,,: 

2 any 1)e1'son convicted in State court to the 

3 same e:z..i;ent, and under the same condi

4 tions, that DNA testing is available under 

5 section 22,91 of title 28, United States 

6 Code, to a person convicted in a court es

7 tablished b~r an Act of Congress." . 

8 . SEC'. 104. :PROIDBITION PURSUANT TO SECTION 5 OF THE 

9 14Ta·~Nl>MENT. 

10 (a) Rl<JQUES'l' Foa DNA TES'l'ING.

11 (1) IN GE:t\TERAL.-No State shall deny a re

12 quest, made by a person in custody resulting from 

13, a State court judgment, for DNA testing of biologi
"'.,.:"',J' 14 cal material that-· 


15 (A) is related to the investigation or pros


16 ecution that resulted in the conviction of the 


17 person or the sentence imposed on the person; 


18 (B) is in the actual or constructive posses


19 sion of the State; and 


20:" (C) was not previously subjected to DNA 


21 testing, or can be subjected to retesting with 


22 . new DNA techniques that provide a reasonable 
, . 

23 likelihood of· more accurate and probative re

24 sults: . 
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1 (2) EXCEPTION.-A State may deny a request 

2 under paragraph (1) upon ajudicial determination 

3 . that testing could not produce noncumulative evi

4 dence establishing, a reasonable probability that the 

5 person was wrongfully convicted or sentenced. 

6 (b) OPP()R'l'l~NITY To PRESEN'l' RESULTS OF DNA 

7 TESTING.-No State shall rely upon a time limit or proce

8 dural default rule to deny a pers;on an opportunity to 

9 present noncu111ulative, exculpatory DNA results in court, 

10 or in an executive or administrative forum in which a deci~ 

11 sion is made in accordance with procedural due process. 

12 '(c) REMEDY.-A person may enforce subsections (a) 

" 13 and (b) in a civil action for declaratory or injunctive relief, 

14 filed either in a State court of general jurisdiction or in 

15 a district court of the U l1ited States, naming either the 

16 State or an executive or judicial officer of the State as 
, . , 

17 defendant. No State or State executive 01' judicial officer 

18 shall have immumty from actions under this subsection. 

19 TITLE II-ENSURING' COM
'. . 20" PETENT LEGAL SERVICES IN 

21 CAPITAL CASES 
22 SEC. 201. AMENDMENTS TO BYRNE GRANT PROGRAMS. 

23 (a) CERTIFICATION REQUIHEMENT; FORMULA 

24GRANTS.-Section 503 of title I of the Omnibus Crime 
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Control and Safe Streets Act of 19G5 (42 U.S.C. 3753) 

is amended- \ 

(1) in subsection (a), by adding at the end the 

follm~ring: 

" (13). If the State prescribes, authorizes, or 

permits the. penalty of death for any offense, a cer

tification that the State has established and main

tains an effective system for providing competent 

legal services to indigents at every phase of a State 

criminal prosecution in which a death sentence is 

sought or. has been imposed, up to .and including di

rect appellate' revieviT and post-conviction reVIew 111 . 

State court. "; and 

. (2) in subsection (b)

, (A) by striking "(b) Within 30 days after 

the date of enactment of this part, the" and in

selting the follmving: 

"(b) REGULATIONS.

"(I) IN GENERAL:-The"; and 


(B) by adding at the end the following: 

"(2.) CERTIFICATION REGULATIONS.-The Di

rector of the Administrative Office of the United 

States Courts, after notice aI"l:d an opportunity for 

comment, 	 shall promulgate regulations .specifying 

the elements of an effective system within the mean-' 
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.,1" 1 mg of subsection (a.)(13), which elements ,shall 

2 include

3 "(A) 1:1 centra.lized and independent -ap

4 pointing authoritJT,' ,vhich shall have authority 

5 and responsibility to
. , 

6 "(i) recruit attorneYR who are' quali

7 fied to, represent indigents in the capital' 

8 proceedings specified in subsection (a)(13); 

9 ','(ii), draft and annually publish a ros-, 

'10. tel' of qualifIed attorneys; 

11 "(iii) draft and annually publish quali

12 fications and performance standards that 

l3 attorneys must satisfy to be listed on the 

,14 roster and procedures by,vhich qualified' 
:.,. 

15 attorneys are identified; 

16 "(iv) periodically review the roster, 
'.. ., 

17 monitor the performance of all attorneys 

18 apilOinted, provide' a mechanism by which 

19 members of the Bar may comment on the . . 
.' 20'- performance of their peers, and delete the 

21 name of any attorney who fails to complete 

22 regular training programs on the represen

23 tation of clients in capital cases, fails to 

124 meet performance standards in a case to 

25 which the attorney is appoipted, or other
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1 'VlRe failR to demonstrate continuing Gom
-.'-". /. ' 

2 petence to' represent 9lients' in capital 

3 c~lses; 

4 "(v) conduct 01' sponsor specialized 

5 , training programR for attorneys rep

6 resenting clients in cai1ital cases; 

7 "(vi) ,appoint, lead counsel and co
l 

8 counsel from, the roster to represent a de

9 fe~ldant in a capital case promptly upon re~' 

10 ceiving notice ·of the need for an' appoint

11 m~nt from the relevaritState court; aI}d 

.12 "(vii) report the appointment; 01' the 

l3' failure of the defendant to accept such ap

'14 pointment; to the court requesting the ap

15 pointment; 

16 , "(B) compensation of private attorneys for 

17 actual time and service, computed on an hourly 

18 basis arid at a r:easonable hourly rate iri light of 

19 the qualifications and experience of the attorney 

20:'" and the local market for legal, representation, in 

21 cases reflecting the complexity and responsI

22 bility of capital cases;, 

23 "(C) reimhursement of private attorneys 

24 and public defender organizations' for attorney 
, .' ~ 

25 expenses reasonably incurred in the representa-' 

. .,~ 
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1 tion of a client ina capital case, computed on 

2 an hourly basis reflecting the local market for 

3 snch services; . and . 

4 "(D) i'eimbm's~ment of private attorneys 

and public defender organizations fbi' the rea

6 .. sonable costs of law clerks, paralegals, inves

7 tigators, eA~e·I'ts, scientific tests, and other sup

8 port services necessary in the representation of 
I ... . 

9 a defendant in a· capital case, computed on an 

hourly basis reflecting the local market for such 

11 . services.". 

12 (b) CI<:m,TIFIcATION REQUIREMEN'1'j DISCRETIONARY 

13 GRANTS.-. Section 517(a) of title I of the Omnibus Crime 

14 Control and Safe Streets Act of 19G5 (42 U.S.C. 3763(a)) 

is amended

16 (1 )in paragraph (3), by. striking "and" at the 

17 end·, 

18 (2) in paragraph (4), by striking the period at 

19 the end and inserting "j and"; and 
,. 

.' (3) by adding at the end the following: 

21 "(5 ) satisfies the certification requirement es

22· tablished by section 503(a)(13).". 

23 (c) DIREC'1'oR'sREPOR'1'S '1'0 CONGRESS:-Section· 

24 522(b) of title lof the Omnibus Crime Control and Safe 

Streets Act of 1968 (42 U.S.C. 3766b(b)) is amended-' 
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1 (1) in paragraph (4), by ~trilP.ng "and" at tIll;:! 

2 end; 

3 (2) by redesignating paragraph (5 ) a~ para..:, 

4 graph (G); and 

5 (3) by in~ertiilg after paragraph (4) the fol

6 lowing: 

7 (( (5) descriptions alid a comparative analysis of' 

8 the systems' established by each State 'in ~rder to 

9 satisfY the' certification requirement established by 

10 section 503(a)(13), except that the des.criptions and 

11 ' the comparative analysis shall include

12 "(A)' the' qualifications aild performance 

13 standards established pursuant to section 

14 503(b )(2)(A)(iii); 

15 U(B) the rates of compen..<;atiOli paid under 

16 ~ection 503(b)(2)(B); and 
. ::. 

17 ('(C) the rates of reimbursement paid 
. ' 

18 under subparagraphs (C) and (D) of section 

19 503(b)(2); and". 

.' 26" (d) EFFECTIVE DATE.

21 (1) IN GENERAL.-'Subject to paragraph (2), 

22 the amendments made by this section shall apply 

23 with respect to any application submitted on or after 

24 the date that is 1 yeai· after the date of enactment 

25 of this Act . 
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1 (2) EXCEPTION.-The amendments made' by 

2 this section shall not take effect until the amount 

3 made availilble fbI' a fiscal year. to carry out part E 

4 of title I of the Omnibus Crime Control and Safe 

5 ' Streets Act of 1968 equals or exceeds an amount 

6 that is $50,000,000 greater than the amolmt made 

7 available to carry out that part for fiscal year 2000. 

8 (e) 'Rl<JGULATIONS.-The Director of the Administra

9 tive Office of the United States Courts shall issue all regu

10 lations necessary to carry out the. amendments made by 

11 this section not later than 180 days before the effective 

12 date of those regulations.' 

13 , SEC. 202. EFFECT ON PROCEDURAL DEFAULT RULES. 

14 Sectiorl' 2254(e) of title 28, United States Code, IS 

15 amended

16 (1) 111 paragraph (1), by striking "In a pro

17 ceeding" and inserting. "Except as provided inpara-. 

18 ' graph (3), in a proceeding"; and 

19 (2) by adding at the end the following: 

" 	 20, "(3) In a proceeding instituted by an indige~t 

'21 applicant under sentence of death, the court shall 

22 neither presume a finding of fact made· by a State 

23 court to be correct nor decline to consider a· claim 

24 on the ground that the applicant failed to raise such 
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claim in State court at the time and in the manner 

pre~cl'ihed by State law, unle~s-. 

"(A) the State provided the 'applicant. with 

lega.l Rervices at the stag'e of the. State pro-' 

ceedings at which the State court made the 

finding of' fact or the applicant failed to raIse 

the claim; and 

"(B) the legal services the State provided 

satisfied the regulations promulgated by the Di

rector of the Administrative Office of the 

United, States' Courts pursuant to section 

503(b)(2) of title I of the Ol11nihus Crime Con

trol aildSafe Streets Act of 1968.". 

SEC. 203. CAPITAL REPRESENTATION GRANTS. 

Section 300GA of title 18, United States Code, IS 

amended

,(1) by redesignating subsections (i), (j)~ and (k) 

as subsections (j), (k), and 0), respectively; and 

(2) by inserting ,after. subsection (h) the fol

,lo¥;ring: 

"(i) CAPITAL REPRESENTATION GRANTS.

"(1) DEFINITIONS.-In this subsection

"(A) the term 'capital case'

"(i) means any criminal case in which 

a defendant prosecuted in a State court is 

.S 2073 IS 



27 


1 
 f{ubject to a sentence of death 01' in ,vhich 

2 a. dea.th sentence has been imposed; and 

3 "(ii) includes all proceedi~gs filed m 

4 
, , 

connectiqn ,vith the case, in.clu~ing trial, 

5 ~lPI)(~llate)' and Federal and State post-'con

6 viction proceedings; 

7 "(B) the term 'defense services' includes

8 "(i) recruitment of counsel; 

9 " (ii) training of counsel; 

10 "(iii) 'legal and administrative SUPPOI't 

.11 and assistance to counsel; 

12 "(iv) 'direct 'representation of defend

13 .. ants, ,if the availability of 'other qualified 

14 , counsel is inadequate to meet the need in 

15 the jurisdiction served by'the grmlt recipi

16 ent; and 

17 , "(v) investigative,' expert, or other 

18 sernces necessary f~l', adequate representa

19 tion; and 

20" "(C) the term 'Director~ means the Direc

21 tor of the Administrative Office of the United 

22 States Courts. 

23 "(2)' GRANT AWARD AND CONTRACT AUTHOR-' 

24 ITY.-Notwithstanding subsection (g), the 'Director 

25 shall award grants to, or enter into contracts with, 
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1 public agencies or private nonprofit organizations for 

2 the purpose of providing defense services in capital 

3 cases. 

4 "(3) PURPOSES.-· Grants and contracts award

5 ed undei' this subsection shall be used in comiection 

6 ,vith capital cat':les in the jurisdiction of the grant·. re

7 . cipient for 1 or more of the following purposes: 

8 "(A) Enhancing the availability, com

9 petence, and prompt assignment of counseL 

10 "(B) Encouraging continuity of represen

11 tation/bet\:veen Federal and State· proceedings. 

12 "(C) Decreasing the cost of providing 

13 qualified counsel. 

14 "(D) Increasing the efficiency with which 

15 such cases are resolved. 

16 . "(4) GUIDELINES.-The Director, in consulta

17 tion with the Judicial Conference of the United 

18 States, shalf develop guidelines to ensure that de

19 fense services provided by recipients of grants and 

20"'· contracts awarded under this subsection are con

21 sistent with applicable legal and ethical proscriptions 

22 governing the duties of counsel in capital cases . 

23 . "(5) CONSULTATION.-In awarding grants and 

24 c<:mtracts under this subsection, the Dfrector shall 

25 consult with representatives of the highest State 
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1 court, the organized bar, and the defense bar of the 

2 jurisdiction to be served by the recipient of the grant 

3 or contract.". 

4 TITLE III-COMPENSATING THE 
UNJUSTLY CONDEMNED 


6 SEC: 301. INCREASED COMPENSATION IN FEDERAL CASES. 

7 . Section 2513 . of title 28, United States Code, is 

8 amended by striking subsection (e) and inserting the fol

9 lowing: 

"(e) DA:&1AGES.-. 

11 "(1) IN GENERAL.-"The amount of damages 

12 awarded in an action described in subsection (a) 

13 shall not exceed $50,000 for each 12-l11onth period 

14 of incarceration, except that a plaintiff who "vas un

justly septenced to death may he awarded not more 

16 than $100,000' for each 12-month period of incarcer

17. ation. 

18 "(2) FACTORS FOR CONSIDERATION IN ASSESS

19 ING DM1AGES.-In a~sessing damages in an action 

,.' described in subsection (a),. tile court shall 

21 consider

22 . "(A) the circumstances surrounding the 

23 un,just conviction of the plaintiff, including any 

24 misconduct by officers or employees of the Fed
. .' 
. eral GoVeI11ment; 

.S 2073 IS 



30 


1 "(B) the length and conditions of the un

2 just incarceration of the plaintiff; and 

3 "(C) the family. circumstances, loss of 

4 ,vages, and pain and suffering of the plaintiff." . 

5 SEC. 302: COMPENSATION IN' STATE DEATH PENALTY 

6 CASES. 

7 (a) CHIMI!\,AL JUS'l'ICE FACII.,ITY· CONs'rRucTION 

8 GRAN'r PH.oGRA1VI.-Section603(a) of title I of the Omni

9 bus' Crime Control and Safe Streets Act of 1968 (42 

10 U.S.C; 37G9b(a)) is amended

11 (1) in paragraph (5), by striking "and" at the 

12 end; 

13 (2) in paragraph (6), by striking the period at 

14 the end and inserting "; and"; and 

15 . (3) by adding at the end the follo"wing: ' 

16 "(7) reasonable assurance that the applicant, or 

17 the State in which the applicant is located-' ", 

18 "(A) does not prescribe, authorize, or per

19 mit the penalty of.death for any offense; or ' 

.. 	 20"" "(B)(i) has established and maintains an 

21 effective procedure by which any person un

22 justly convicted of an offense against. the State 

23 , and sentenced to death may be awarded reason

24 able damages upon substantial' proo( that the 
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1 person did not commit any of the acts with 

2 which the person was, charged; and 


3 
 "(ii)(I) the conviction of that person was 

4 reversed or set aside on the ground that the 

"5 person waH not ~J'uilty of the offense or offenses -, 
, , 

6 of which, the person was convicted; 

7 "(II) the person was found not guilty of 

8 such offense or offenses on new trial 01' reheaI'

9 mg';oI' 

10 "(III) the person was pardoned upon the 


11 stated ground of innocence and ,unjust comric

12 tion." . 


13 (b) EF'FEC'l'IVE DA'l'E.-The amendments made by .
, ' 

i4, this section shall apply "rith respect to any application 

15 submitted on or' after the date that is 1 year after the 

16 date of enactment of this Act. , 

17 TITLE IV-MISCELLANEOUS' 
18 'PROVISIONS 
19 SEC. 401. ACCOMMODATION OF STATE INTERESTS IN FED

20" ERAL DEATH PENALTY PROSECUTIONS. 

21 (a) RECOGNITION OF STATE INTERESTS,-Chapter 

22, 228 of title 18, United States Code, is amended by adding 
" , 

23 at the end the following: 
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1 "§ 3599. .Accommodation of .State interests; certifi

2 cation requirement 

3 "(a) IN GENERAL.-Nobvithstanding any other pro

4 visiOll of law, the Government shall not seek the death 

5 penalty in any case initially hrought before a district court 

6 of the 'United States that sits in a. State that does not 

7 prescribe, authorize, or permit the imposition of such pen-, 

8 alty for. the alleged conduct, except upon the certification 

9 in "rriting of the Attorney General or the designee of the 

10 Attorney General that- ~ 
. , 

11 "(1) tlie State does not have jurisdiction or re

12 fuses to assume jurisdiction over the defendant witl~ 

13 respect to· the alleged conduct'; 

... 14 "(2) the State has requested that the Federal 

15 Government assume jurisdiction; or 

16 . "(3) the offense charged is an offense described 

17 III section 32, 229, 351, 794, 1091, 1114,' 1118, 

18 1203,1751; 1992, 2340A, or 2381, or· chapter 

19 113B. 

20:,:' "(b) "STATE DEFINED.-In this_ section, the term 

21 'State' means each of the several States of the United 

22 States, the District of Columbia, and the territories and 

23 possessions' of the United States.". 
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1 (b) TECHNICAL Ai'1D CONFORlVIIN(} Al\'UJNDl\1ENT.

2 The analysiR for chapter 228 of title 18, United States 

.3 Code, is amended by adding-at the end the follm~ring: 

4 SEC. 402. ALTERNATIVE OF LIFE IMPRISONMENT WITHOUT 

5 POSSmILITY OF RELEASE. 

6 Section 408(1) of the Controlled Substances Act (21 

7 U.S.C. '848(1)), is am~nded by striking the first 2 se~l-

8 tences and inserting the folloWing: "Upon a recpmmEmda

9 tion under Rubsection (k) that the defendant' should be 

10 sentenced to death or life imprisonment without possibility 

11 of relea..l;)e, the court shall sentence the defendant accord- ' 

12 ingly. Othen\rir.:;e, the court shall impose any lesser sen:

l3 tencethat is authorized by law:"., 

14 SEC. 403. RIGHT TO AN INFORMED JURY. 

15 (a) ADDITIONAL REQUIREMENTS.-Section 20105 of 

16 the Violent Crime Control andL;:tw Enforcement Act of 

17 1994 '(42 U.S.C.13705) is amended by striking subsection 

18 (b) and ins~rting the following: 

.' ,'19 H(b) ADDITIONAL REQUIREMENTS~-To be eligible to' 

20 receive a grarit under sectiori 20103 01'20104, a State 

21 shall provide assu:rance~ to the Attorney General that

22 H(I) the State has implemented policies that 

23 provide for the recognition of the rights and needs 

24 of crime victims; and 
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1 "(2) in any capital case in v.Thich the jury has 

2 a role in determining the sentence imposed on the 

3' defendant, the court, at th,e request of the defel~d

4 ant, shall inform the jury of all statutorily. author

5 ized: f-lentencing options. in the particular case, in-' 

6 . cluding applicable parole' eligibility Tules and 

7 terms." . 

8 (b) .EI<'I<'EC'l'IVE DATE:-The amendments made by 

9 this" section shall apply with respect to any' application for 

10 a grant under sectioIl; 20103 or 20104 of the Violent 

11 Crime Control and Law Enforcement Act of 1994 (42 

12 U.S.C. 13703; 13704) that is submitted on or after the 

13 date that is 1 year after the date of e~actment 'of this . . 

,14 Act. 

15 SEC..'404. ANNUAL REPORTS. 

16 (a) REPORT.-Not later than 2 years after the date 

17 of enactment of this Act, and annually thereafter',' the At
, . 

18 torney General shall prepare and transmit to Congress a 

19 report concerning the administration of capital punish

. 20" ment laws by the Federal Government and the States . 

21 (b) REPORT ELEMENTS.-The report required under 

22 subsection (a) shall include substantially the, same cat. ., . 
23 egories of information as are included in the Bureau of 

24 'Justice Statistics Bulletin entitled "Capital' Punishment 
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1 '1998" (December 1999, NCJ 179012), and the following 

2, additional categories of information: . 

3 (1) The percentage of death-eligible cases 111 

4 'which a death. sentence is sought, and the percent

5 . age .in which it is imposed. 

6 (2) The race of the defendants in death-eligible 

7 cases, including death-eligible cases in ~hich a death 

8 sentence is not sought, and the race of the victims. 

9 (3) Ail analysis of the effect of Witherspoon v. 

10 Illinois, 391' U.S. 510 (1968), and its progeny, on 

11 the composition of juries in capital cases, including 

12 the racial composition of such juries, and on the ex

13 clusion of otherwise eligible and available jurors 

14 from such cases. 

15 (4) An analysis of, the effect of peremptory 

16 challenges, by the prosecution and defense respec

17 tively, on the composition of juries in capital cases, 

18 Including the racial composition of such juries, and 

19 on the exclusion of otherwise eligible and available 

20 
., 

jurors from such cases. 

. 21 (5) The percentage of capital cases in which, life 

22 without parole is available as an alternative to a 

23 death sent~nce, and the sentences imposed in such 

24 cases. 
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1 (G) The percentage of capital cases in virhich life 

2 without" parole is not available as an alternative to 

3 a death sentence, and the sentences imposed in such 

4 cases. 

5 (7) The percentage of capital cases in which 

6 counsel is retained by the defendant, and. the per

7 centage in which counsel is appointed by the court. 

8 (8) A comparative' analysis, of systems. for ap

9 pointing counsel in capital cases in different States. 

10 (9) A State-by-State analysis of' the rates of 

11 compensation paid in capital cases to appointed 

12 counsel and their support staffs. 

13 (10) The percentage of cases in which a death 
'" ~~ 

14 sentence or a conviction underlying a death sentence 

15 is vacated,' reversed, or set aside, and the reasons 

16 therefore." 

17 (c) PUBLIC DISCLOSURE.-The Attorney General or 

18 the. Director of the Bureau of Justice Assistance, as ap

19 propriate, shall ensure that the reports referred to in sub

.' 	 20: " section (a) are

21 (1) distributed to national print and broadcast 

22 .media; and· . 


23 (2) posted on an Internet website maintained 


24 by the Department of Justice . 
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1 SEC. 405. DISCRETIONARY APPELLATE REVIEW. 

2 Section 2254(c) of title 28, United States Code, IS 

3 amended

4 (1) by inserting "(1 )" after "(c )"; aild 

5 (2) by adding at the end the following: 

6 . "(2) For purposes ·of paragraph (1), if the highest 

7 court of a State has' discretion to decline appellate review 

8 of a case or a claim, a petition asking that court to enter

9 tain a case or a claim is not an available Sta~e court proce-, 

10 dure.". 

11 SEC. 406. SENSE OF THE SENATE REGARDING THE EXECU· 

12 TION OF JUVENILE OFFENDERS AND THE 

13 MENTALLY RETARDED. 

14 It is the sense of the Senate that the death penalty 

15 is disproportionate and offends contemporary standards of 

16 decency when applied to a person who is mentally retarded 

17 or who had not attained the age of 18 years at . the time 

18 of the offense. 

o 

.' 
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, Talking Points on Federal Death PeoaJ.iy . ~\~~. ~J\1 

'2-14-00 
, Draft . t~ ~ 6t \ 
Is there a moratorinm on ,the federal death penalty? IS anyone cou.s~dering placing n 
Dloratorinm on the fcdcntl death penalty?' I 

, We do not believe there 1s a need fOT a moratorium on the federal death penalty at th~s time. 
'Because it's been close to 4Q,yeatS sineea 11ederal death row iJn.1la.le has been executed, we are 

engaged in a process of ensuring that appropIiate guideHnes abd procedures exist fot last-minute 
requests for clem.ency. [Tb.Ose procedureS 'WillproVicic individual prisoners on dealli row the 
opportunity to raise argum.c:nts releV'wli to whether the death: penalty is appropriate .hi their 
individual cases,,] There is;however,110 monitdrluni mplace. " 

, " 

What is the ((ra'ciaJ disparity rcvieW"? CotiId it lead to legislation? 
It's a gathering of data on the federal death penalty that is conducted periodically as part oftbe 

. Justice Department's ongoing process of ensmillg the federal death penalty is administered 
fairly_ . 

Are you going to respond to Sen~tor Feingold's leU'er? .. 
y es~ of course, But, as we've indicated before. we do not bEilieve a moratorium on the fedemI 

, death penalty to he netessary or appropriate at tlristime. 
- ' 

What do yoU think ofLeahy's bill? . 
. We would support any legislatiorithat helps guarantee that the deathpenaJty is implemented 
, fairly. We have llot;,however, had a chance to review SenatorLeahy's bill carefully enough to 

comment on it at this point. 

Basic Statisti~ on Federal Death Row: , 

Curn::nt1y~ there are 20 inmates on federal deatli row•. There are.7 inmates all. death row in the 

military justice sysie.r:ri..· (Foi yom irifOi'I:liation, ofthe 20w-ho .tre on death row in th1efederal 

; system. 14 axe Aftican:';Americ~ 4 are Ca.ucaSian; 1" is Hispl:lniC. and lis Asian.) 

lbe last time a. fedetal prlsoner was executed was 1963 . 

. Draft 
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Charges of Bias Challenge U.S. Death ~enalty 

clear. the procedures in capital cases ~y RA YMOND BONNER are still being drafted, Mr, Clin ton 
said in February,WASHINGTON, June 23 - In the The absence of clear guidelines, current debate over the death pen: Mr. Garza's lawyers believe, severealty. the focus has been largely on ly hampers their ability to make an the states, primarily Illinois, whose effective case for clemency. governor has declared a moratori "We're really between a rock and 

um, and Texas, which puts more 'jl,hard place," said Gregory Wier
mmates to death than most countries ,cioch, a lawyer with the Texas De
and whose governor, cif course, is fender Service, who has been repre
running for president. senting Mr. Garza in his appeals, "A 

This has allowed the Clinton ad lot of the information we want to put 
ministration to remain largely above in the petition, we don't have, It's in
the fray because there has not been a 'the hands of the government." 
federal execution in nearly 40 years, This included a government study 
Although Vice President AI Gore fa on whether race is a factor in apply
vors the d~ath penalty, he has not mg the death penalty in federal 
faced the tough questioning that Gov. cases. The Justice Department has 
George W. Bush has, and Mr. Gore turned down Mr. Garza's request for 
has said little other than that he does the study or the raw data that the 
not see the need for a federa:I morato department has gathered. A depart
rium. ment spokesman said the study had 

But the case of a condemned mi- not been completed and the data 
grant, worker may soon call attention would not be made public. 
to the federal capital punishment . Mr. Garza's lawyers have also re
system. ",quested information on how the Jus-

Juan Raul Garza, a migrant farm 'tice Department has handled other 
worker and high school dropout whO capital cases. There are a dozen 
was, convicted seven years ago of . cases like Mr. Garza's - multiple 
marijuana smuggling and' three drug-related murders - in which 
drug-related murders in Browns- federal prosecutors did not seek the 
ville. Tex., is scheduled to be execut- : ·death penalty, including six in New 
ed on Aug. 5. It would oe the first York, Mr. WierCioch said, 
federal execntion since John F. Ken- He wants to know why the death 
nedy was president, when a man was ,penalty was sought in Mr. Garza's 
put to death by hanging in Iowa for ,case, and he believes race was a 
kidnapping and murner. factor. Of the 27 defendants against 

The Garza case raises broad and, whom the Bush administration
. sought the death penalty for drug-

for many, troubling issues about the , related killings, including Mr. Garza 
application of the federal death pen-' . who was convicted after Mr. Bush 
alty, most specifically, whether race left office, 23 were African-American 
and geography determine who is sen- or Hispanic, Mr. Wiercioch said. 
ten~ed to die at the hands of the :,' In 1994, when Congress was con
Umted States government. . r'" sld~rin~ sweeping death penalty 

Seventeen of the 21 federal prison- " legislation, Attorney General Janet 
ers facing the death penalty are;' Reno said in a letter to a congress
members of minorities. and federal i man who opposed the death penalty 
prosecutors in a dozen Southern I that the department was developing 
states have accounted for more than I. . procedures that would allow for the 
half of the federal cases in which the j' ,disclosure of its capital prosecution 
death penalty has been sought. i decisions "so that the public can 

Mr. Garza's lawyers, have ex- I' review and understand the basis for 
hanste,j their legal appeals and are. . such decisions~" . , 
turning to the court of public opinion A justice Department official said 
and politics. They have enlisted the this week that the procedures had 
American .D"r,f.ssociation,-which'in'· net yet· !;~e!'l ?dopted•.' 
a highly unusual move last month", After the Supreme Court declared 
called on President Clinton to de- " in 1972 that the death penalty, as it 
clare a moratorium on federal exe- ~ was then being applied, was uncon
cut ions. 'stltutional, states quickly adopted 

Mr. Garza wants to ask the ore~i- laws that the court upheld. But Con
dent for clemency ..But his laWyers g~ess s~nt the next 16 years strug
said they are facing some formida- ghng to fmd a way around the court's 
ble handicaps. concerns. In 1988, Congress adopted 

Although the Constitution gives what has become known as the 
presidents absolute authority to "drug kingpin statute," which allows 
grant clemency and presidents could for the death penalty against an indi
do so on their own at any time. they vidual who commits murder as part
rarely do. . of. a larger drug enterprise. 

And while the procedure for seek-' "Six years later. in 1994. Congress 
ing clemency in noncapital cases is" enacted the Federal Death Penalty 

Act, which expanded the crimes for 
, which a defendant could be executed' 
They included the assassination or 
the president, large·'scale drug traf

,flcktng even when no one is killed 
drive-by killings, sexual abuse re: 
suiting in death and bestruction of a 

. plane, train or motor vehicle result· 
•ing in death. \' 

Federal law requi~es the appoint· 
ment of two lawyers "Ifor an indigent 
defendant facing the. death penalty, 

ttbe ~t\tJIfrk atime~ : 

SATURDAY, JUNE 24,2000. I . 



" .\ 

sians at Bridgton Academy, a boys' 
school in Maine just for post-gradu
ates. "Whether it's starting kinder
garten or starting college, a lot of 
them need that extra year to focus." 

While it is stil) not common, a few 
students are choosing a post-gradu
ate program even after being admit
ted to the' college of their choice: 
Bryson Grover, for example, de

{erred admission to the University of "Like colleges. post-graduate pro
Virginia for a year so he could attend grams vary widely. Some, like Exe
Deerfield Academy in Massachu- ter, are known for rigorous academIc 
setts. standards while others are celebrat

"Everyone of my siblings told me ed for thei~ athletics: Dozens of Divi
that when they got to college, they . sian I college coaches come to watch 
didn't know how to study, they didn't promising players .at schools lIke 
know how to sit down and organize Maine Central Institute, and New 
their time," said Mr. Grover, who Hampton in New Hampshire. 
feels uncertain about his college . "Usually, there's two groups of 
readiness, despite completing a slew post-graduates on the team," said 
of advanced placement courses at Jamie Arsenault, the basketball 
his Virginia high school. "Deerfield coach at New Hampton. "There are 
has dynamite facilities, like an awe, those that would go to college If they 
some observatory. U. Va. will hold a could, but they don't qualify ac:;a
place for me, and.I'U still have four demically. And there's another 
years for the college. experience. I group that come from small schools, 
don't see any downside." where they haven't been seen, so 

For many post-graduates, though, 
the programs are more a fallback they need the exposure." 
than a positive choice. Whether at New Hampton or Exe

"I'd applied to four schools where ter, most post-graduate programs 
I thought I had a pretty good chance are small, in part because having too 
- Amherst, Williams, Middlebury. many outstanding older athletes 
and Colby - and I didn't get in by 'their very nature, ringers in high 

anywhere," said Jared Passmore, a school competition - inevitably 

football star at his Massachusetts keeps some home-grown students 

high· school who spent this year at who played throughout high school 

Northfield Mount Hermon. "It was from making varsity; many schools 

pretty awful. In high school I could have limits on how many post-gradu

get B's and a couple A's without ates can play ana team. 

much work, and colleges saw that as And 'as more musicians and actors : 

not applying myself, which was true. have been drawn to the programs, . 

And I used to have this tendency, similar concerns are beginning to . 

when I was taking standardized arise about featured roles in school 

tests,and filling in all those ovals, to plays or Chamber ensembles. 

start thinking about football plays, 

and fill in the one in the position I Often, students are referred to a 

needed to make the play." prep school by a college admissions 


As a post-graduate, Mr. Passmore officer who thinks they could b~nefit 
worked. hard, improved his College from a post-graduate year. 
Board 'scores and won admission to '~Whenl applied to Wesleyan, the 
Swarthmore, one of the nation's most eddirector of admissions suggest
competitive colleges. that I would be a good post-graduate 

"There's absolutely no way I could candidate," said Angelique Owanga, 
have gotten into Swarthmore without who moved. to Atlanta from Zaire 
this year," he said. "It was really three years ago and will be a post
awkward at the beginning. My
fitends were going off to M.I.T. alid gran this year at Northfield Mount 
Harvard, And I'm at this place Hermon. "When I got into the pro
where they lock the dorms at 10:30 gram, with financial aid, I thought it 
and turn the phones off from 8 p.m. to would be right for me. I had a good 
10 for study hall. But I'm very glad I grade point average but my 'SAT's 
did it. I think I've matured as a were not as good as I expected. and I 
person, and I think it helped colleges want to do better.:' 
see me as someone who's serious 
about what he wants to do in nfe." 
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at least one of whom must b~ experi
enced In capital cases. As a nisult, 
claims of ineffective assistance of 
counsel do not mark the federal sys
tem, as they do many states, such as' 
Texas, where defendants have been 
represented' by lawyers who have 
slept through trials or have other
wise displayed. gross incompetence. 

The prinCipal concerns about the 
federal death penalty are whether· it 
Is being applied fairly and uniformly. 

Since 1988, the Justice Department 

Concerns about 

whether a law is 

being applied fairly. 


has allowed the death penalty to be 
sought against 199 defendants, ac
cording to the Feder-al Death Penalty 
Resource Counsel in Columbia, S.c.. 
Seventy-six 'percent of those defend
ants are minorities, and 52 percent 
are African-Americans. 

. Otthe 21 feder.a.I.!nmates currently 
facing execution :"'including Timo
thy J, McVeigh, who was convicted in 
the Oklahoma City .bombings -. 
about 62 percent, or 13, are African
Americans. This is a greater per
centage 0: blacks on death row than 
in all but four states: Maryland, Lou
isiana, JIIinolsand Pennsylvania. In 
Texas, by contrast, 41 percent of the 
death row population is black, and in 
Alabama, 46 percent, according to 
the Death Penalty Information Cen
ter, a private organization in Wash
ington that opposes the death pen
alty. 

"If some back county in the South 
had the same kind of numbers, the 

Department of Justice would be 
down here investigating,handing out 
indictments," Mr. Wiercioch said. 

In an interview last week, Mr. 
Gore said, "The question of racial 
disparity is right now being investi
gated thoroughly within the Justice 
Department. " 

.He added that the factors that led 
Columbia University researchers to 
raise questions about the death pen
alty in a recent study, like prosecuto
rial miscondut;:t and incompetent de
fense counsel, "are the kinds of mis
takes that could conceivably have a 
connection to racial attitudes in the 
aggregate." 

In his le~ter to Mr. Clinton on May 
2 calling for a federal moratorium, 
the .president of the American Bar 
Association, Wilham G. Paul of Okla
homa City, urged a "comprehensive 
examination of· the federal death 
penalty that would not be limited to 
the question of racial discrimina
tion." The. bar association has not 
taken a position for or against the 
death penalty. 
. There are 'glaring geographic dis

parities in the application of the fed
erill death penalty law .. 

Fourteen of the 21· defendants, on 
'federal death row, in Terre Haute, 
Ind., are from three states - Texas, 
6; Virginia, 4, and Missouri, 4. 

Under a system put in place by Ms. 
Reno, United States attorneys who 
file charges in which the ·death.pen
alty is a possibility are required to 
send a memorandum to the Justice 
Department for review by a four
member committee, the Capital 
Case Review Committee. The sys
tem is intended to ensure uniformity 
and fairness in the application of the 
death penalty. 

Yet, from 1994 to 1999, one-third of 
the United States attorney's offices 
did not file a capital prosecution re

quest, a former member of the re
view committee, Rory K. Little, 
wrote in an article in the Fordham 
Urban Law Journal in March 1999. 

Mr, Little noted that federal pros
ecutors have considerable discretion 
but he said this suggested that the 
federal death penalty was not being 
applied uniformly. 

"It is difficult to believe that not a 
single murder in those II states since 
1994 was a possible candidate for 
federal prosecution," Mr. Little 
wrote in the article, "The Federal 
Death Penalty: History and Some 
Thoughts About the Department of 
Justice's Role." He went on: "There 
are, sadly, gang-related killings in 
every urban center in America, and 
drug-related killings occur not only 
in Miami, but also in urban centers 
such as New York, San Francisco, 
Chicago and Seattle." . 

In a telephone interview, Mr. lit
tle, a former federal prosecutor who 
is now a professor of criminal law 
and legal ethics at Hastings College 
of Law in San Francisco, said he was 
mit an "emotional opponent" of the 
death . penalty, but that he had 
"grave misgivings" about the way it 
is administered by the states. 

On the federal level, he said, fur
ther study was needed before a judg
ment could be made. He added: "In 
my view, it isn't fair that if some
body who commits a bank robbery 
and a guard dies is going to get the 
death penalty if it happened in Tex
as, but someone who does the same 

, thing in Massachusetts isn't." 
He said he was aware of a case in 

Missouri that was very similar to 
Mr. Garza's in which the govern
ment did not seek the death penalty. 

Mr. Garza was accused of being a 
major drug dealer and,convicted of 
smuggling more than 1,000 kilos of 
marijuana' from Mexico between 
1982 and 1992, as well as of three 
murders. . 

At the punishment phase of Mr. 
G.arza's trial, prosecutors introduced 
testimony that Mr. Garza committed 
four murders in Mexico. But he has 
never been prosecuted for the mur
ders. ' 

"In the history of the modern 
death penalty, we are unaware of 
any case where prosecutors intro- . 
duce. evidence of unadj'udicated for
eign crimes at the penalty phase," 
said .Bruce W. Gilchrist, a lawyer 
with Hogan & Hartson, who has 
joined Mr. Garza's'defense team pro .. 
oono. 

Fedeflll'courts,have rejected the 
claim that the te:itimony violated Mr. 
Garza's constitutional protections.: 
But the Inter-American Commission 
on Human Rights, a body of the Or
ganization of American States, is In
vestigating whether it violated the 
American Declaration of the Rights 
and Duties of Man, which the United 
States has signed .. 
. Pending the outcome of that inves
tigation, the organization has called 
on the Clinton administration to de
lay Mr. Garza's execution. 

In February, Senator Russell D. 
Feingold, ·Democrat of Wisconsin, 
sent a letter to the president and Ms. 
Reno asking them to suspend federal 
executions, and he has .introduced 
legislation calling for a national mor
atorium on the death penalty. 
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Women Are Defaced by Acid 
And Bengali Society.Is Torn 

~\ By BARRY BEARAK 

GOSARIGAON, Bangladesh 
The village elders met under a litchi 
tree, applying their collective w;is
dam to put a value on Pevara Be· 
gum's grotesquely ruined face. 
. The crime was hideous. they so
berly agreed. A young man had be
come obsessed with her, but she was 
married and he was turned away. He 
took his revenge with sulfuric acid. to 
erase the beauty that had once en
chanted him and to empty her life of 
happiness. ' 

Her cheeks melted. Her right eve 
was blinded and hollowed like a cra
ter, 

But what is done cannot be undone, 
the elders said, The attacker had 
been arrested. And his uncle, a re
spected religious man, had long 
pressed them to hold a shaleesh - or 
inforrpal court - to mediate between 
the parties as is the tradition, He was 
willing to pay the victim's family a 
reasonable sum to atone for the 
wrong and buy his nephew's free
dom. 

So when the seven elders met in 
April, taking an unusually long time, 
they tried hard to be fair. Some who 

had seen the horrible disfigurement 
thought $10,000 a proper settlement. 
But others wondered aloud; his had 
been a crime of wild passion. Do a 
man's emotions go so wild unless a 
woman has done something improp
er? To them, $1,000 seemed enough. 

And so the arguing went on for 
three hours. ' 

In Bangladesh, such stories have 
become plentiful. In the 12 months 
through March 1999, 174 acid attacks 
were reported. Most often, the cul
prit is a spurned suitor. 

No one is sure why this crime 
occurs here at such a high pace, for 
this nation is nO! so different from 
many others in its poverty or its 
treatment of women. Inexplicably,' 
some aberrant ripple is moving 
through the countryside. Nari-' 
phokl:o, a woman's rights group, has 
kept statistics; 80 attacks in 1996 117 
in 1997, 130 in 1998.·"'" ' 

The horror for the victim is over
whelming, "It felt like someone had 
poured boiling water on me" said 
Bilkis Khatun, a 13-year-old girl at
tacked as she slept. Her right ear is 
now only a nUb. "My mother and 
father rushed in. They thought I was 
having a bad dream. but when they 
saw my face burning, they 
shneked." 

Some victims die, but' that seems 
unimended. 'The purpose of the at
tackers i: to manufacture a living 
hell, and In that there is most often 
fulfillment. 

Survivors are left not only with 
their deformities but ,also' with the 

peculiarities of village reckoning. 
One young woman was forced by her 
parents to marry her attacker, solv
ing the urgent matter of who would 
support a woman unwanted as a 
oride. Another' was forbidden to 
come home until she allowed her 
husband to take a second wife. 

"The man who did this to me is in 
jail," said Peyara Begum, her eyes 
behind dark glasses that conceal her 
worst scars. "But I am in jail, too, 
and for me there is no door, no es· 
cape, nothing." 

'Early in April, she worried that 
there would be no justice as well. The 
crime has a maximum penalty of 
death, but policemen and prosecu
tors are often corrupt. Most at
tackers are never arrested; most of 
the arrested are never tried. No one 
has ever been executed. 

Fifteen months had passed since 
the attack. A 20-year-old man, Raki
muddin, who like many here uses 
only one name, is the accused. 
Peyara Begum's husband, Afsarud
din, 38. had been forced to bribe 
prosecutors before they would pur
sue the case. Medical bills had al
ready left the family destitute. He 
and his brothers had to sell off their 
legacy, a parcel of land. 

And now, to Peyara Begum's dis
belief, the elders were agreeing to a 
shaleesh, suggesting a bargain could 
be struck. This was unthinkable, she 
said. It would seem like forgiveness. 

Peyara Begum's village is Gosari
gaon, 40 miles north of Dhaka. Her 
home is made of tin and mud, in a 
clearing surrounded by mangoes, 
banyans and mahogany. Rice pad.' 
dies reach to the horizon. ' 

The most respected man in the 
area Is Mati Master, 74, a former' 

' 

' 

school principal whose stringy white' 
beard goes well with his reputation 
for wisdom. He had reluctantly de
cided to intercede; Usually, a sha-' 
leesh settles property disputes and 
petty grievances. Brutal assault is 
not on its agenda." 

but Mati Mester said he felt confi
dent that Mr. Afsaruddin would re
spect the decision of his betters. 

"My husband loves me very 
much," Peyam Begum said during 
these fretful days. "But he is not a 
strong man, and I am afraid the 
influential people can make him 
agree to a deal." 

Since the attack, she had returned 
to the village only once. Her 8-year
old son, Awlad, had been struck with 
errant splashes of the acid. His burns 
were on his arm, chest and stomach. 
The two were living in a house for 
acid victims recovering from sur
gery, the rent paid by a charity. 

There, secreted away, 20 women 
and the boy shared their common 
grief, safe from insults and pity. An
ger sometimes rose in a chorus. Just 

. once, they said, they would like to ask 

The New York Times , 

Mediators in Gosarigaon debated 
punishment for an attacker. 

some man to marry them arid then 
throw acid in his face when he said 

no; Maybe then the world would un
derstand. 

Most often, though, melancholy 
and guilt held sway. Banglades~ is 

nut Moti Mast,,!" knew i.iu~h tbi:- an Islamic country" and the vIctims 
families and. suggested that each'" asked themselves what they had 
could benefit from a compromise. He 
-said it surprised him when Mr. Af
saruddin _ a quiet, w'ell-liked man 
who sells cooked rice along the road
side, - responded with uncharacter
istic boldness. 

"Haven't you seen my wife's 
face?" he said with anger. "My fam. 
i1y has been destroyed. This is not a 
matter about money." 

But one of Mr. Afsaruddin's broth-, 

done to offend Allah. , 
Learned women from the rights 

groups of Dhaka are inclined to talk 
of "frustrated gender relations," re
proaching a male-<!ominated, can
servative society where boys and 
girls are not free to meet and get 
acquainted. But the disfigured wom· 
en are more likely to reach quite a 
different conclUSion, saying their na
tion has grown too permissive and 

ers was more open, to settling. He ' , they ,would have been better off 
signed a paper for the' family, and ., veiled, with their flesh out of sight 
Mati Master said this was enough.to '''Now I believe in strict purdah," 
convene the elders. No outcome Peyara Begum said. "If I had been 
could be imposed on Mr. Afsaruddin, kept under the veil, Rakim would not 
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Clinton Halts Execution Until Federal Clemency Policy Is Set 

~ ','Idiot Clillton wi'l postpone thl:' to' take gollle time and make sure under Bush's administratiun. Bush luan Raul Garza, sentenced to death on a drug·related murder conviction, likely be established within two 
~ ~ . 'Scheilulcrl AUI!. 5 federal execution . that he has a full opportunity to (do says he's confident that no innocent could become the first federal Inmate executed since 1963. weeks. They could caJl for deciding
> :;:.-- uf(.o·l1victed drug ~inJ..'Jlin Juan R;ml . sui." person has been put to death during an inmate's clemency request within 
~ 1......_. 	 (~:U-l.<l tint iI the Jwticc DrpartmPllt Currently. there are no guidelines his tenure. But a nwnber of recent al death penalty ill 1988. At fl1st the to criticize Bush. 90 or 120 days. Under the longer -''-' -	 fini~hes drafting- guirlclincs lor seck· ..for a federal death row inmate in· reports have questioned the quality law covered only certain drug Sen. John F. Kerry (lJ-Mass.). time frame, a final decision on Gar·r:: ........ 	 of legal representation and other crimes. But in 1994 it was expanded among those Gore is considering as za's fate might come after the No~ I.,!:) 


'::0 
constitutiunal safeguards afforded to inClude a broader reach of offens a running mate, this week said the vember election. 
-::. -..... 	 Texas's capital dcfendan(s. es. recent execution of Texas inmate Democratic leaders drafting their 

,~ 

0 	
Garza, 43, is among 21 people Clinton and Gore support the Gary Graham "underscores how party's platform this week in St. -

0 ~ awaiting federal executiun. Seven· death penalty and therefore have Bush has turned a blind eye to jus· Louis say it will continue to support 
0 0- teen of them are hlack: A~i;1n or His becncantiotls in making commen(s tice, risking lives of wrongly ac· the death penalty but will caU forl.,n ...... 	 panic. Garl.a's lawyers plan to argue that might be seen as critical of cused death row inmates." Several DNA testing of defendants whenev· 

that the federal death penalty has Bush's record. organizations questioned the evi· er appropriate and for the hiring of 
been unevenly applied, heavily tar· Speaking with reporters yester· dence that led to Graham's convic fully qualified defense lawyers.
geting minorities. The Justice De day near Pitl~burgh, Gore said he tion on murd~r charges. Debate about capital punishment 
partment is wrapping up its own sta· supportcrl the postponement of Gar·. Bush's campaign declined to com· has accelerated throughout the year.
tistical study of federal death cases, l.a'S execution. but not the requests ,ment directly on the Garza post· Dlinois Gov. George Ryan (R) un
conll11is'~ioned in Fehm:try amid by some organizations to stay all ponement decision. Rep. Asa Hutch posro a moratorium on executions 
concerns about radal disparities. death sentences until deeper studies inson, an Arkansas Republican and in January after 13 death row in· 

Umce W. Gilchrist, a Washington can IJc made of pnx:cdlires in capital frequent critic of Clinton's, said in mates were exonerated. Since then, 
laWYer for Gar7.a, !\aid his client's cases. an interview yesterday: "I don't Sen. Russell Feingold (D-Wis.) ind 
denlepcy- request will hinge on a "' have not seen e'vidence that to think there's anything unusual others have urged Clinton to impose
"pilhlic sense of fairn('ss~ about the me would justify a nationwide' mora· about an initial delay when you're a moratorium on federal executions. 
death penalty's application. torium," Gore !\aid. "If such evi· looking at the first federal death 

Death, penalty opponents have dcnce emerg-es, I would 1I0t hesitate penalty being carried out in more Staff writers Ceci Connollp and 
complained about racial biases evcr to ~upport that $tep.~ than'30 years .... But I think the Thomas B. Edsall contributed to 
since Congres,'l reinstated the fedcr· But others have been les~ reticent question is ~ow long will the delay' this report. 

Delay COl lid Ease P'O!CIltiaICanlpaigll Dilcf1l1llafor Gore 
Br CIlAIlI.f.S BAIl! '1GTON , mg presidential demenl)' in such mate who is seeking clemency frum 
ann BILl. MI!.u;1l . cases. the president. 
tf-DI.Jtill~lin P,I$t Sltlji-U'ritC'7'5 

----- 
The Wllite HO\l<e confirmed yts

Gar7<1. convicted of ordering- the 
, "limIer of three people in the course 
of hi!'> dmg-smllggling enterprise, 

Several prominent I~epublic.ans 
yesterday !\1dd a review uf clemency 
procedures in fcrleral death cases 

t('rday that it will postpone next \\:ould be the first federal inmate 10 may he appropriate. But they noted 

is' 
month's sehedulClI execution of a 
Hi~panic man con.icted in Texas, a 

be executed in 37 years, The vast 
majority of capital cases are handled 

somcwhat ruefully that the post· 
ponement's timing could rid Gore of 

ned;!!on that coul'l remove a trou· by state courts. an inconvenient issue during the Up" 
ble!\Ome is'~lIe 10;' Vice President White House spokesman Jake coming presidential campaign, 
(d~as !iOme of his allies continue 

·It;,C\1tidze G~v, Ceorge W. Bush~s 
Siewert said Clinton 'Wan(Stomake 

,sure that Mr. Garza has a full oppor· 
while wrrie of his supporters are 
hammering Bush, the presumptive 

U1 
> 

@l--I") recOrd in applying 'he death penalty' lunity to submit a request for clem· 
• it{ :fbxas. . 'Clicy" under the new guidelines.<.'.-i\rlmini4ration officials !\aid Pres "We eXIX'Ct the president will want 

GOP nominee, on the death penalty
issue. ' 

Texas h~s executed 135 inmates 

...~,
~'. 

, 

;{ 
" .;~ 

, 

.. :",. 
.-:::iM:;;L~~:'.' " 
-;.;i~ . ~ , 

TtAASOfPAIHM{Hl or CQAR(cnOHS PHOTO ""A AG{IrrIC£ fRANCE·NUS${ the ncw clemency procC(lures would 

be. The most important thing is that 
politics not be factored into this at 
alI.~ 

Siewert declined to say how long 
the postponement might last. Asked 
if the White House Was trying to de
lay the Garza execution issue be
yond the November election, he re
plied: "No, this is an effort to 
establish clear guidelines that gov
ern capital cases that this prisoner 
will have an opportunity-and other 
prisoners will have an opportuni
ty-to seek executive clemency 
through wen~tablished guide
lines;" 

A Justice Department source said 



On summer' nights in Marion 
County, there is not much to do. 
Columbia, the county seat located a 
two-hour drive from New Orleans, 
has only about 7,000 people. The 
teenagers from the surrounding 
countryside do what restless kids 
have done for decades-gather in a 
parkbg lot, come and go, sit on car 
hoods. Here, the designated spot 
was the lot next to the Big K ·gas 
station on Highway 98. 

Roger Johnson, who works at a 
tire distribution company, consid
ered himself his brother's best 

. friend. They often gravitated to the 
Big K. On the Saturday after Ray
nard died, the two had planned to 
attend a festival in the park. "We 
knew a lot of girls would be there," 
Roger said with a smile. 

·We didn't have what you'd call 
girlfriends,~ he said. ·We didn't 
want anybody telling us what to do. 
We had a lot of friend-girls, though, 
and some of them were white. We 
would get stares sometimes." 

Nothing can convince him his 
brother would have killed himself. 
"If something was bothering ~im, 
he would have told me. He was al
ways telling me things." 

The last time Roger saw Ray
nard was about 6:30 p.m. on June 
16. less than three hours before he 
died. Roger's car was broken down. 
and Raynard gave'him a ride into 
town in hb 1979 Thunderbird. 

"j said, 'All right, punk. See you 
later,' " Roger said. 

Jackson MYS that Raynard John
son's death reminds him of one of 
the more gruesome and notorious 
hate crimes in Mississippi's past. 

"This thing in Kokomo smells a 
Jot like Emmett TiIl,~ he said. 

Emmett Till was a 14-year-old 
black youth from Chicago who was 

. visiting his Mississippi cousins 
during the summer o'f 1955. On a 
dare. he reportedly wolf-whistled 
at a young married white woman 
who was tending a country grocery 
alone. Later, his body, with the face 
crushed and a gunshot wound in 
the head, was fished out of the Tal· 
lahatchie River. No one was ever ar
rested. 

"There's a New South today, 
where blacks and whites live and 
work together-it's a very different. 
South. And then there's an under· 
belly of the culture that 'never 
moved," Jackson said. "It's not just 
peculiar to MissiSsippi. It's amiS· 
take to use ,Mississippi as a scape

goat again.'" 
Thl' racial climate here i, like 

that of many southern communi· 
ties nowadays, where blacks and 
wnite~ 'live'side by side, attend' 
schoo! together and fish together 
in the many local creeks and rivers. 
But the line appears to he drawn at 
interracial dating, which is not 
common. 

Interracial romance remains 
"the last great bogeyman, the last 
great taboo," in American race rela· 
tions, said 1\1:!rk Polok, spoke>man 

for the Southern Poverty Law Cen
ter ,in Montgomery, Ala., which 
monitors hate crimes, From its be
ginnings, the overriding purpose of 
the Ku Klux Klan, he pointed out, 
was to protect the chastity of white 
women. 

Whether the Raynard Johnson 
case will live forever as another ex
ample of that sort of crime is un· 
clear at this poinl. Jackson notes, 
for what it is worth, that the two 
young women who were such good 
friends of the Johnson brothers did 

not attend Raynard's funeral, at 
which sobbing teenage mourners 
overflowed into the churchyard. 

. The two women have not spoken to 
the news media since Raynard's 
death. 

"This doesn't suggest that they 
did something-it, does suggest 
that somebody might have put 
pressure on them," said Jackson, 
who helped conduct the funeral 
and .whose RainbOw/PUSH Coali
tion has put up a $10.000 re'ward 
and established a telephone hot 

, line for information leading to ar· 
rests, . ' 

TIlt' FBI. which was called in at 
the family's request, has assigned 
an agent ~who is very experienced 
in this type of matter" to work on 
the case, said Deborah Madden, 
spokeswoman for the FBI office in 
Jackson, Miss. After the agent com· 
pletes his report, it will go to the 
civil rights division of the U.S. De
partment of Justice to determine 
whetht'r a federal violation oc
curred, she said. . 

In the meantime, area residents 
are hoping the community's har
mony will not be shattered forever. 

"People live close together 
around here. they grew up together 
and they know each other," said the 
Rev. Barry Dickerson. pastor of the 
First United Methodist Church in , 
Columbia, who recently met with 
black and white ministers to air the 
issue. ~We want to find out the 
truth about what happened. We 
want to get to the bottom of it.' 

SATU1IDAi'. .It'J.\ 8. ~ooo 



r.r -- /We're Not Executing the Innocent v·\~A.
I 

By PAUL G. CASSELL study period ostensibly covering 1913 to 
. On Monday avowed opponents of the 1995. Even within that period, the report 
, death penalty caught the attention of AI includes only cases that have been com

Gore among others when they released a pletely reviewed by state appellate courts. 
report purporting to demonstrate that the Eschewing pending cases knocks out one· 
nation's capital punishment system is "col· fifth of the cases originally decided within 
lapsing under the weight of its own mis- that period. leaving a residual skewed to· 

: takes." Contrary to the headlines written ward the 1980s and even the 1910s. 
, by some gullible editors, however. the re- . During that period. the Supreme Court 
, port proves nothing of the sort. " handed down a welter of decisions setting 
" At one level. the report is a dog-bites- constitutional procedures for capital 
I man story. It is well known that the Suo cases. In 1912 the court struck down all 
:preme Court has mandated a system of capital sentences in the country as involv
'super due process for the death penalty. ing too much discretion. When California. 
An obvious consequence of this extraordi· New York, North Carolina and other states 
nary caution is that capital sentences are responded with mandatory capital-punish· 
more likely to be reversed than lesser sen ment statutes, the court in 1916 struck 
tences are. The widely trumpeted statistic 
in the report-the 68% "error rate" in capi
tal cases- might accordingly be viewed as A new report says the 
a reassuring sign of the judiciary'S circum· capital-punishment systemspection ,before imposing the ultimate 

sanction. is filled with error. But the 

DecepHve Factoids study is too biased to beThe 68% factoid. however. is quite de

ceptive. For starters. it has nothing to do trusted. 

with "wrong man" mistakes-that is. 

cases in which an innocent person is con
 these down as too rigid. The several hun
victed fcir a murder he did not commit. dred capital sentences invalidated as a reIndeed. missing from the media coverage sult of these two cases inflate the report'swas the most critical statistic: After re error totals. These decades-old reversalsviewing 23 years of capital sentences. the have no relevance to contemporary deathstudy's authors (like other researchers) penalty issues. Studies focus· were unable to find a single ing on more recent trends, case in :which an innocent such as a 1995 analysis byperson was executed. Thus. the Criminal Justice Legalthe most important error Foundation, found that reverrate-the rate of mistaken ex sal rates have declinedecutions-is zero. sharply as the law has setWhat, then. does the 68% tled."error rate" mean? It turns _ ...~,l~::::1£.~ The simplistic assumpout to include any reversal of tion underlying the report is a capital' sentence at any that courts wi'h the most reostage by appellate versals are the doing the bestcourts-even if those courts job of "error detection." Yetultimately uphold the capital courts can find errors wheresentence, If an appellate none exist. About half of the
court asks for additional find· report's data on California'sings from the trial court. the S1'7c "error rate" comes fromtrial court complies. and the the tenure of former Chiefappellate court then affirms Justice Rose Bird. whose keen eye foundthe capital sentence. the report finds not grounds for reversing nearly everyone of
extraordinary due process but a mistake. the dozens of capital appeals brought to

'Under such' curious scorekeeping, the re her court in the 1910s and early 1980s. 
port ca'n list 64 Florida postconviction Voters in 1986 threw out Bird and two of 
cases as involving "serious errors,"even her Iike·minded colleagues. who had re
though more than one·third of these cases sen·versed at least 18 California death 
ultimately resulted in a reimposed death tences for a purportedly defective jury in· 
sentence. and in not one of the Florida struction that the California Supreme 
cases did a court ultimately overturn the Court has since authoritatively approved.
murder' conviction. The report also relies on newspaper ar· 

To a;dd to this legerdemain, the study ticles and secondhand sources for factual 
stews its sample with cases that are sev· assertions to an extent not ordinarily
eral decades old. The report skips the found in academic research. This ap· 
most recent five ·years of. cases, with the proach produces some jarring mistakes. 

' To cite one example, the study claims Will· 
iam Thompson's death sentence was set 
aside and a lesser sentence imposed. Not 
true. Thompson remains on death row in 
Florida today for beating Sally Ivester 
with a chain belt, ramming a chair leg and 
nightstick into her vagina and torturing 
her with lit cigarettes (among other de· 
pravities) before leaving her to bleed .to 
death. 

These obvious flaws in the report have 
gone largely unreported. The report was 
distributed to selected print and broadcast 
media nearly a week in advance of Mon· 

. day's embargo date. This gave ample time 
to orchestrate favorable media publicity. 
which conveniently broke 24 hours before 
the Senate Judiciary Committee began 
hearings on capital·sentencing issues. 

The report continues what has thus far 
been a glaringly one·sided national discus· 
sion of the risk of error in capital cases. 
Astonishingly. this debate has arisen 
when. contrary to urban legend. there is 
no credible example of any innocent per· 
son executed in this country under the 
modern death·penalty system. On thl' 
other hand. innocent people undoubtedly 
have died because of our mistakes in fail· 
ing to execute.. 
Real Mistakes 

Collen Reed. among many others. de· 
serves to be remembered in any discus· 
sion of our error rates. She was kid· 
napped. rapl'd, tortured and finally mur· 
dered by Kenneth McDuff during the 
Christmas holidays in 1991. She would be 
alive today if McDuff had not narrowly 
escaped execution three times for two 1966 
murders. His life was spared when the 
Supreme Court set aside death penalties in 
1912, and he was paroled in 19S9 because of 
prison overcrowding in Texas. After 
McDuff's release. Reed and at least eight 
other women died at his hands. Go\', 
George W. Bush appl'Oved McDuff's execu· 
tion in ·1998. 

While no study has precisely quantified 
the risk from mistakenlY,failing to execute 
justly convicted murderers. it is undis· 
puted that we extend extraordinarily gen· 
erosity to murderers. According to the Na· 
tional Center for Policy Analysis. the aver· 
age sentence for murder and non·negli· 
gent manslaughter is less than six years. 
The Bureau of Justice Statistics has found 
that of 52.000 inmates serving time for ho
micide. more than 800 had previously been 
convicted of murder. Thai sounds like a 
system collapsing under the weight of its 
own mistakes-and innocent people dying 
as a result. 

Mr. Cassell is a professor of 1111[' at tltl' 
University Of Utah. 

~~n . ...\\"h
qr-" .\~ V\ 

r 

THE WALL STREET JOURNAL 

FRIDAY, JUNE 16, 2000 



,;A Modern Family Celebration 
Father's Day, like Mother's Day, isan es

sentially spurious marker in the calendar, 
and no grown· up I know pays it much court. 
Childran. however. set great store by ritual; 
for them. such "holidays." imbued with the 
gravitas of gift-giving, 

cally. in situations like 
ours: Their biolugical father lives down 
the block, and they enjoy a full, healthy 
and loving relationship with him. He has 

custody of the children, and all three 
of us-mother. stppdad and bio-dad-have 
evolved a kind of parental coalition to en
sure that the kids have the sense of 
happily, and securely, in two homes. , 

But children, being children. can have 
a rather picturesque sense of fair play. 
Alice. still young enough to be agitated by 
such issues, is always pained in the runup , 
to Father's Day. "It's so unfair." she once· 
pronounced. an indignant knit in her 
brow. "}t's so unfair that they don't have a 
Stl'pfather's Day in America." Her older 

sister, now too cool to say such things. 
shares silently in the mild consternation. 
Father's Day puts them on the spot in.a 
way that they'd rather not be put. They 
never. in their daily lives, have to choose 

between their father 
-are occasions of import. arid me. Yet on Father's 
As a result, children Day, they feel· com
with stepfathers often pelled to underline a dif
find themselves in a ference. And this makes 

them flustered. . "world where ritual and 
reality sit awkwardly to The most 
gether-where they aspect of their discomfi· 
must suddenly, briefly, ture-indeed, the most 
confront the conun· touching aspect of their 
drum of having "two· approach to Father's 
daddies." Day-is that they feel 

Children are particu bad for me. They be
larly ruffled, paradoxi· lieve, sincerely, that I'm 

missing out on a bond 
that is basic, on something cardinal to "fa· 
therhood." Built in to this reasoning is the 
unshakable belief that it is a privilege to 
have them as children. So, to compensate 
for my incomplete state, as well as to show 
me their fierce loyalty, they will bring me 
breakfast in bed. Iffy coffee. Scorched 
eggs. Plus orange juice-hard to destroy 
since it's poured straight from the carton. 
(Or is it?) . 

And each girl will give me the card she 
made for .Father's Day, drawn on paper 
pulled from my fax machine. "To Tunk,u. 

.our stepfather. on Father's Day. Hope you 
like the card." 

1I1r. Vrrmdamjrrn is a sellinr editorIal 
pflfle /{'riler lit tile JOII/1/(//,." ~ 
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By 1:UNKU VARAIJARAJAN 
_On Sunday, Alice, age 8, will bear down 

on my bed with a cup of coffee, overfull and 
scarcely potable. I shrink from it already: 
too much milk added to weak, lukewarm Jiq: 
uid, flecked with shoals of coffee sediment 

-swim ullstream with every sip. 
Katherine, to years old, will make a slightly 
better job of the scrambled eggs and toast. 
She is sure to bring the newspapers. too. 
and a glass- of orange juice-aIl part of the 
simple, zestful acts of homage that young 
children perform on Father's Day. 

Later the girls, armed with cards and pre· 
sents, willgu out for a special lunch with 
their father- a big, juicy cheeseburger 
down the road, or pizza. perhaps. at Pat· 
sy's. I will stay at home, make myself a po. 
tent cup of coffee, read the newspapers. and 
bask in the sudden quiet of an apartment 

of children. I am their stepfather. 
domestic situation is not rare or 

One in 10 children in the U.S. 
with a stepfather, so Alice and 

Katlierine are part of quite a large 
toon_ 1:hey know other boys and girls 
have steprathers too, and I have met some 
or these brave men at school gatherings. 
Heads do not turn, -nor tongues wag, at 
parenJ·teacher meetings, when I introduce 
myself to some little child's parent as 
"Katherine's stepfather" or "Alice's step· 
dad." Stepfatherhood is an increasingly 
normal-though not quite prosaic-condi· 
tion-in our society, where more than 50% of 
all marriages end in separation or divorce. 



I election session, the congres- leaders. 

. sional push on capital punish- ~While reasonable people can 
Averting 
, ment draws strength from a wave differ about capital punishment, 


of second thoughts in state cap i- it is indisputable that advanced 

. tols across the country, prompt- : DNA testing lends support and 
Death Row ed by the discovery of sentencing credibility to the accuracy and in
errors and reinforced by exten- tegrity of capital verdicts," 
sive media coverage of them. Hatch said. 

. DNA tests of physical evidence Without endorsing any specif. Mistakes 
have figured in many of the re- ic legislation, Attorney General 
versals. Janet Reno told reporters yester· 

The reassessment started with day that defendants in capital Push for Execution 
the moratorium on executions cases should have access both to 
that illinois Gov. George Ryan DNA tests and to competentSafeguards Grows (R) imposed in January after counsel before they are convict
learning that his state had freed ed, along with "access to other On Capitol Hill more death row inmates than it . forensic and investigatory reI 
had executed in recent years. : sources that will permit them to

I By HELEN DEWAR , Since then, other governors, properly explore their claim of 
Irashington Post Staff Writer ~\ including Texas's George W.' innocence." 

Bush. the presumptive Repub- The legislation sponsored by I Propelled by the mounting national lican presidential nominee, have Leahy and LaHood goes signif) I debate over capital punishment. a bi· ordered DNA testing that could icantly beyond Hatch's proposal. 
partisan drive to ensure that innocent establish a person's innocence, It would erect fewer barriers to 
people are not executed-including : have delayed executions. have convicts who want DNA tests, es
expanding access to DNA testing for : commuted sentences and have sentially making them available 
convicted 'criminals-:-is gaining mo- : considered inquiries into the role in any case-inciuding non-cap

, mentum on Capitol Hill. . of racial bias in determining sen~ ital cases-if the results might be 
For the first time in more than a dec- tences. relevant to their conviction or 

ade. large numbers of lawmakers are In light of such events, spon- death sentence. 
pushing for safeguards against errors sors of the congressional milia- It would also require a haU
in imposing death sentences rather tivespredict that legislation to dozen other safeguards, includ
than working to impose the death pen- . impose new capital punishment ing competent counsel in capital 
aUy for more crimes. limit death row safeguards will be enacted. next cases, increased compensation 
appeals and reduce delays in execu- year if not this year. for wrongfully condemned in
tions. mates and jury instructions 

Evidence is growing that "a signif- MIt's picked up a lot of steam abOut alternatives to death sen
icant number of people sentenced to . .. but we're running out of 

death in America in the late 20th cen· time." said Rep. Ray l:.aHood (R- tences, such as life without pa. 

tury have been absolutely,'undeniably . ill.). who is sponsoring the Lea- role. 

innocent.~ Sen. Patrick'J. Leahi ',(D::}hy-drafied measure in the House. In the House, Speaker 1. Den-

Vt.). a leading sponsor of. on~: of ~he .." ~Realistically, we're probably nis Hastert (R·m.) and Judiciary 

bills, told the Senate Judiciary Com· . looking at next year." Committee Chairman Henry 1. 

mittee thisweek.1 ,~A sYste.m"that LaHood noted that both Bush Hyde' (R·ill.)-who, like La-

works in one case 'outofthree'is not and Vice President Gore, the pre- Hood, are from Ryan's home 

good enough." sumptive Democratic nominee, state--have indicated interest in 


Sen. Gordon Smith (Ore,), one of have spoken positively of the leg- capital punishment safeguards 
three Republican co-sponsofs'of Lea· islation. Neither candidate has but have not endorsed a specific ' 
hy's proposal, said some kirid of death' endorsed a specific proposal. bill. 
penalty legislation ~has a very realistic The most recent sign of new • . Like Hatch, who held a hear- : 
chance of being. passed,. even .,this momentum came Tuesday when ing on the issue this week, Hyde . 
year." . ' .. ,,', , . Senate Judiciary Committee .. has scheduled a hearing for next 

AU the major proposals: that have Chairman Orrin G. Hatch (R- j week. 
been offered would provide for DNA Utah) announced he is introduc- In a statement earlier this 
testing, and Leahy's bill would also ing a bill to allow DNA testing week. Hyde. who supports cap-
mandate avariety of other safegUards . for those convicted before the ital punishment, said lawmakers 
in federalcr4ninal. proceedings. These procedure became used in crime ' ~should distinguish between go-
requirements would not be binding in cases: so long as identity was'an : ing slow in.death penalty cases: 
state and local trials, where most issue at trial and the test results Iand support for the death penalty I 
death sentences are imposed, but could establish a person's in- 'itseU" and added that "every et. 
states that did not follow the rules nocence. i fort humanly possible should be 
would lose federal money, usually a The time for making such re- iexpended to ensure that a defen
powerful inducement for compliance. quests would be limited. i dant is indeed guilty.- It is, he 

Although any new initiative faces a Hatch's sponsorship is signif- ; said, "an issue I continue to wor. 
struggle in the waning days of this pre- icant because he has been a . ry about." . 

staunch supporter of the death LaHood said he believes that 
penalty and led the successful chances for the legislation in the 
fight several years ago to limit House this year hinge on wheth
death row appeals. , er Hyde supports it. Otherwise, 

Moreover, his proposal was co- he said, there will be "just a lot of 
. sponsored by Senate Majority talk." . 

Leader Trent Lott (R-Miss.) and In the Senate, Smith said he 
most other conservative GOP believes that prospects depend 

on whether Hatch and Leahy can 
reach a compromise. 

ttbf roasbington post. 
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In S~hools, 'A' Is for Arm-Twist~ng
, I . . ,., ........-;. 


Competition, Inconsistency Spell Grade Pressure on Area Teachers 
, j ,T 

~ Arecent study co-written by Fried. 
m~ ~ound wide variation in grading 

Bob Weber used to think he could de
cide on his students' final grades in the 
privacy of his 'office, carefully weighing 
each one's efIort and prob'l'eSS, and reach 
a judgment thby would understand and 
respect. i' . 
, Now he knmys better. Tired of arguing 
with students and parents who don't like 
what he puts ort report cards, the social 
studies teachEi,r at Charles County's 

McDonough Hign School has switched to 
· a compleLely different sYstem. 

~eber assign~ a point value to every 
assignment. Stl:ldents are required to 
keep track of ~eir point total, and the 
numbers are posted in the classroom and 
updated each Week. When the final 
grades ire.issued, rio student is caught off 
guard." . ' I 

MMy combat eXperience convinced me 
that for my own survival, 1needed a sys
tem of grading that was straightforward 
and difficult to1 protest,~ W~ber ex· 

plained. I 
· In a compe~tivr era when a small drop 
m a grade-pomt average can doom one's 
chances of:gettjn~ into an elite college, 
educators ~y ili,ey are being cajoled 
pressured and sccpnd·guessed more than: 
ever about the fin31 grades they bestow 
Many of them also1acknowledge that they 
~ave sometimes c~anged a grade after a 
student or parent fomplained to them
or aJLer a parent went over their head and 
contacted ~e Prin~Pal. . 

Teachers tend to explain the pro

t~sts by ~ying ~t many parents 

~unply can t accept that their child 


. Isn'L m~eting their ~xpectations. But 

a growmg numberi of studies show 

that te?cher~ themselves are creating 

confuSion Wlth wildly varying grad

ing philosophies. sdme use grades to 

reward effort, wHile others look 

strictly at the quality of a student's 

work, Some give a bi-eak to conscien

tiou~ students who came close to 

pa~lflg muster. Others will not


• 'I .
budge even ifa student is just a wink 
away from a higher tirade. 

The widespread irregularities .. 

have become more noticeable in re

cen~ years with the new wave ofstate 

achievement. tests. ~ Students can 

~mpare.therr final g'f<Ide in a subject 


, ~th therr score on the correspond; 
mg state test, and some experts think 
that will only aggravate the clashes 
over grading. "Some of the principals' 
1have talked. to are quite concerned 
about this,~ said Stephen 1. Fried. 
man, professor ,of educational meas
ure~ent and statistiCs at the Uni
versity of Wisconsin at Whitewater, 

poliCies and practices at one mid
Western high schooL Thirty percent 
of teachers counted homework- 47 
percent did not; and the others'did 

. not have a clear policy. Fifty-nine per
cent counted Quizzes; 25 percent did 
nol Forty-two percent counted class 
participation; 36 percent did nol 

Teachers and principals concede 
that grading remains one of the few. 
areas of public education 'without 
uniform standards. 
"~ enormous range of grading 

practices would be an understate-

men~,~ said ~n C. Leydig, priilcipai 
of Hillsdale High School in San Ma- . 
t~,Ca1if. . 

Allen Freeman, a history teacher 
at Western Albemarle High School in 
Crozet, Va" said that in 28 years he 
h~ seen everything from students 
VIrtually grading themselves to "the 
!fIOSl. oppressive and anal grading 
lIl1agmable. 1know two teachers who 
record grades to the hundredth deci· 
mal point and absolutely do not 
round up-a 92.99 percent isa Bl" 

Beth Whiteman, who graduated 
last ~r from Fairfa.x County's Oak. 
ton High School, said teachers of. ' 

fered a bewildering variety of routes 
to an A or a B. The erratic policies 
Mmake students either frustrated or 
cynical," said Whiteman, now a 
freshman at Greensboro (N.C.) Col
lege, "You can try to shut them out of 
your mind or laugh abOut it.· 

Nor is it any news to parents that 
teachers' grading systems differ. 

"I do think it is arbitrary. There 
can be so many differences from one 
teacher to another,~ said Linda Hen· 
derson, a PTA official in Arlington. 

Stefanie Weldon, a parent in Mont· 
gomery County, is bothered by the 
inconsistencies and also by the pro

tests they spawn. She thinks schools 
in the most affluent neighborhoods . 
tend to give' the highest grades be-" 
I:liuse that's where "the most aggre::r ... 
sive parents are advocating for their 
children." • ; 

Some superintendents and princi···. 
pals say they have tried to impose or- . 
der on the chaos.of grading systems.!' 
But such attempts usually fail to" 
change teachers' traditional insis
tence ongrading their way.' . 

Friedman said the teachers he in~ 
terviewed for his study said they' 
wanted Mto keep some level of flex
ibility in the grading process-what .: 
one teacher called "wiggle room"
so they could use grades as a tool to 
reform undisciplined or unmotivated 

.teenagers. 

His study of the midwestern high . "This becomes an integrity issue 
school. which he conducted with An. 
thony 1. Truog, associate profes'lOr 
of educational foundations at the 
University of Wisconsin at Whit~ 
water, concluded that grading pol-
ides "were dictated by classroom re
alities, and nothing seemed more 
real than the need for teachers to ad. 
dress behavior issues in their class
rooms." 

Freeman, the history teacher at 
Western Albemarle High, recalled. 
that when an unruly student com
plained to him about not rounding up' 
a high Cto a B, he told the student, MI 
never subtract from a grade for poor 
behavior, but I never cut a jerk a 
break.· The student received A's the' 
rest of the semester, and his behavior 
improved, Freeman said. . ' 
. But teachers also' say that factor. 
ing behavior into the process can 
make it harder to justify a grade 
when it's challenged. There is rarely 
any written record to support the 
teacher's impression of the student's 
conduct. 

Many of the grading discrepancies 
stem from differences over whether 
llfld how to give credit for effort An 
earlier study by Friedman found that 
although some teachers did not give 
credit for effort at all, others counted 
it as much as 50 percent of the se.: 
mester grade. . 

To encourage class participation; 
Whiteman said, some of her Oakton 
High teachers gave a ticket..;..,.good 
forextra points-to any student who 
gave acorrect answer in class. 

Many school districts have tried to 
limit grading disputes by setting pre: 
cise per(;Cntages for certain grades. 
In Fairfax County, for instance. a 94 
is an A but a 93 is a B-plus, Teacher. 
are often warned to have their grade. 
books in good order in case of com-. 
plaints, and many principals conect 
them at the end of the year so they 
can be prepared for trouble. " 

Almost all teachers say they have 
been pressured' to raise grades. 
Sometimes parents call' them.'and"'·. 
sometimes administrators come ~ • 
.them , 

"This year, I haVe been pressed ' 
hard by the administration to adjust' . 
my math class averages to meet th~: . 
parental, or departmental, expecui·. ' 
tions; said Karen Gruner whO" 
teaches at a private school 'in' Mary~ .~ 
land. . . . , 

Jim Jarvis, a physics teacher who' 
heads the science department at. 
Chantilly High School in Fairfax' 
County, said administrators check' 
each teacher's "DfF ratio,;' the per- ' 
centage of students who receive D's, 
or Fs. "It's not in writing anymore,':· 

for S?me teachers,~ Jarvis said. "Oth
ers sunply make sure there are never 
more than 15 percent D's and Fs. re
gardlessofperformance,~ " 

Sometimes, educators acknowl: 
edge, the teacher is at fault for not 
~etting the parent know what was go, 
mg on. Marjorie Myers, principal of 
Ko/ Elementary School in Arlington,
S31d a parent recently complained 
a~out his child getting a B. Myers 
discovered when she talked to the 
teacher that the pupil had gotten D's 
on some assignments but that the 
parent had not been told. "The grade 
stood; Myers said, "but now far 
more communication is taking place 
between the teacher and the parent.· 

Many teachers say they will give a 
student an extra boost if he or she is 
cooperative and not far from the de
sired grade. "Ifa student is close and 
has made an effort. Iwill up the grade 
if within a couple of points," said 
George D. Bond. who teaches at 
Woodbridge High School in Prince 
William County. "I know that those 
with many D's will never be rocket 
scientists, so I will help them gradu
ate." , 

Gruner said: ~I have never failed a 
senior. They always can be cajoled in
to doing enough work that I feel 1can 
pass them.~ 

But other teachers stand firm 
.hoping the temporary failure will rna: 
tivate more effort and future success. 

Weber, the Charles County high 
school teacher, got a call from an up
set mother after final report cards 
were delivered last month. Her· 
daughter had failed his sociology 
course; and could not graduate with 
her class. . 

He told the mother that it was too 
late.."The grade was an accurate re
flection of what happened in the 
classroom, and there was nothing 
that I could do at that point,· he said. 
"Y?U feel empathy for the parent and 
child, but if.')'Ou cave in, you u1.timate- . 
Iy corrupt hie educational pro.cess.~ 

'. he said, "but all understand that if • 
that number goes over 15 or 20 per· ': 
cent, a conference with an adminis. , : 
trator will follow. . 
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David S. Broder 

Broken 

Justice 


, Those are the facts. But numbers 
alone hardly convey the appalling 
reality. Here is a New Orleans case 
!n ",:hich, according to the report: 
~ohce .ac~epted the word of long· 

time cnmmal and police informant 
~eanie ... while suppressing a va· 
nety of statements that were incul
patory. self-contradictory and' in
consistent with Beanie's trial 
testiJpony ... and then manipulat

, Tn the annals of politics; there, ed eyewitnesses into identifying" 
have been few pieces of social re
search which have decisively affect
ed t~e course of policy debate. Mi
chaelHarrington's uThe Other 
America" opened the eyes of the na
tion-:-and of Presidents Kennedy 
and Johnson-to the extent of pov. 
e,rty in this nation. Daniel Patrick 

, Moynihan) essay on uThe Negro 
Fam,ily" alerted President Nixon 
and his successors to the plight of 
female-headed welfare families. 
, Now there may be a third. James 

S. liebman's just.published report. 
"A Broken System: Error Rates in 
Capital Cases 1973-1995," trans. 
forms the debate on the death pen. 
alty as much as those earlier works 
did the understanding of poverty 
and welfare in America., ' 

Liebman, a professor at Colum
. bia University 	law school. and his 

principal academic collaborators' 
Jeffrey Fagan of Columbia and Vale: 
rie West of New York University. 
undertook the daunting task of 
tracking every death sentence case 
that went through the legal system 
in the 23 years following the 1972 

the de~endant at trial, which they 
had failed to do initially. In three 
~ubsequent retrials, a majority of 
Jurors voted to acquit the defen
dant, and he was finally freed_ 

And here is an Oklahoma case in 
w~ich, according to the report, uap

' p~m~ed counsel, who received no' 
fund,mg for expert or investigative 
serv~ces and was paid the statutory 
maximum of $3,200, failed to in
vestigate a videotaped statement 
b;: another person confessing to the 
c:~me a?d extensive evidence Of pc
~ltlOner s mental illness and likely 
Incompetence to stand trial: DNA 
testing subsequently established 
Hie innocence of this prisoner. 

When the report was released 
Josh Marquis. an Oregon prosecu: 
tor.and official of the National Dis
trict Attorneys Association. told 
Brooke A. Masters, my colleague at 
~he Post. that the findings "con
flfI!1 that the system is working. 
Mistakes that are made by prosecu

. tors and judges are caught." ' 
That might be plausible if one 

out of a hundred or even one out of 
Supreme Court decision that began ,10 capital cases were handled in 
the modern death.sentencing era. 

Their principal findings made 
headlines last week. Of the 4.578 
death sentences adjudicated com
pletely during these two-plus dec
ades, serious error was found in an 
astonishing 68 percent of the cases. 
, Contrary to popular myth that 
death row prisoners find appointed 
federal judges more sympathetic to 
their pleas than -the supposedly 
hard-nosed state court jurists. 47 
percent of the errors were discov
ered on appeal to the state courts 
and another 21 percent on federal 
habeas corpus petitions. 
. The principal sources of the Use

T10US error," meriting a new trial 
were two: egregiously incompetent 
defense laWyers, and prosecutors 
who suppressed evidence that 
would have exonerated the defen
dant or mitigated the penalty. 

Of the 301 cases retried during 
thispe~iod, 247 (or 82 percent) re

,such a slipshod fashion as to merit 
reversal. But when two-thirds of 
them involve userious error" in the 
eyes of reviewing state and federal ' 
~udges. Liebman is justified in say· 
Ing. "By anyone's standards. this is 
not a system that is working: ' 
'Among those who ought to rec· 

ognize that fact are the advocates 
of the death penalty. The delays in
volved in appeals from this error· 
ridden trial system are such that 
during this, 23-year period. the 
5,760 death sentences imposed led 
to only 313 executions. If the goal 
is swift and certain justice, that is 
the opposite of what we are get· 
ling. 

This research underlines the im
portance of the capital punishment 
study being undertaken by a blue
ribbon citizens' group, including 
both supporters and opponents of 
the death penalty, about which I 
wrote in a recent column. 

sulted In sentences less severe than .' It justifi,esthe decision,of lllinois ' 
death. including 22 cases in which~epuolica-n Gov., George Ryan to" 
the defendant was found_not guilty. Impose a moratorium on execu

tions iri his state. lllinois, by the 
way, is two points below the 68 per
cent national average of cases in 
which the death penalty does not 
stand ur well under scrutiny. Tex
as, which has attracted comment 
because of Gov. George W. Bush. 
ranks much lower. with a 52 rer· 
cent detected error rate. 

But everywhere .•A Broken Sys· 
tem" is exactly ~hat we have. 

c.r-t~ -
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George R Will 

A Gross-Out Culture 

In physics, a "unified field theory" 

purports ,to explain all fundamental 
relationships between elementary 
particles. With swnmer, and more 
"groS&{)ut" movies, arriving, it is 
time for a unified field theory of con
temporary vulgarity. 

Someday, cultural historians sift
ing the shards ofAmerica's fractured 
taste and manners will note that, the 
late 1990s were golden years for that 
movie genre. In "There's Something 
About Mary" (1998) .... But wait. 
How to describe the problem of the 
desensitizing of America without ag
gravating the problem? Journalism 
must here justify some indelicacy. 

In "Mary" a man gets his genitals 
caught in his zipper, and years laler 
when he meets Mary for a date, un-. 
aware that the result of masturbation 
is deposited on his ear, she mistak
enly uses it as hair gel. The highlight 
of "American Pie" (1999)-it cost 
$11 million to make and has grossed, 
so to speak, more than $230 million 
worldwide-is a young man having 
sexual intercourse, so to speak, with 
a pie. "South Park: Bigger, Longer & 
Uncut" (1999), a crudely draWn car
toon musical, was a pastiche of flatu
lence jokes, a giant clitoris and per
mutations of the F-word. Highlights 
of this year's "Road Trip" are the 
sperm bank scene and the way a 

waiter removes the powdered sugar 
that a customer did not want on the 
french toast he then eats. 

Now, such movies have funny mer 
ments-execrable taste can be a 
guilty .pleasur~and will always 
have an audience among adoles
cents. But such movies are finding 
adult audiences, which suggests di
minishing differences between 
adults and adolescents. 

And not only in America. John 
Gross reports in The New Criterion 
that a hugely popular British televi
sion show "features such stunts as 
thrusting a see-in-the-dark camera 
down the trousers of a member of 
the audience and taking live footage 
of his penis." During her guest ap
pearance on the show, a member of 
Prime Minister Tony Blair's Cabinet 
made a clitoris joke. 

The vulgar are always with us. 
However, today's casual coarseness 
suggests that it is a facet of a larger 
phenomenon, of which incivility is a 
part. 

Incivility is becoming normal. The 
Zagat Survey, which reviews restau· 
rants, reports that complaints about 
service have tripled in· five years. 
Customer service complaints by air 
travelers doubled last year. The 
shrew at the next table, bellowing in
to her cell phope? That imbecile in 

the car behind you, who tailgated up 
to the intersection and now is lean
ing on his horn because you want to 
turn left? Nancy Ann Jeffrey, writing. 
in the Wall Street Journal, suggests, 
plausibly, that America's epidemic of 
such rudeness may be a "dark side of 
the New Economy." 

It h~s showered sudden wealth on 
many people who behave as badly as 
the arrivistes in Balzac· novels. 
Worse, actually, Balzac's parvenus 
were ignorant of, but not hostile to, 
manners. Today's are both. 

They are creatures of the e-culture 
that, Jeffrey says, "glorifies speed 
over decorum and innovation. over 
tradition." With their cell phones, pa
gers, Game Boys and other high-tech 
toys-again, note the disappearance 
of the difference between children 
and adults-these arrested-develop
ment 13-year-olds do not distinguish 
between being in private an~ being 
in public, Wherever they are, they 
are the center of the universe. served 
by gadgets that-like their stock 
market windfalls-tell them, Jeffrey 
says, "they can have whatever they 
want when they want it." 

The sovereignty of wants becomes 
the imperialism of whims; impa
tience turns appetites into aggres
sions among those for whom today's 
technological marvels are mere in

strurnents to facilitate their seU-ab
sorption. People who, while dining 
or driving or wa1king dov.n the 
street are electronically disassociat
ed from their social context, are not 
so much antisocial as unsocial. But 
the result is the same: boorishness. 

Because they immoderately value 
efficiency and crave immediacy, they 
are impervious to the idea that man
ners ·should soften social life. liter
ature is painfully slow for these high· 
tech barbarians, so Moliere's "Mis
anthrope" may be as foreign to them 
as Mongolia. and they probably 
think they are having a new idea· 
when they say considerateness and 
other social conventions impede 
"honesty," "authenticity" and ·sin
cerity." 

A version of that idea invests 
gross-out movies with an aura of se
riousness, even social benefaction: 
Such movies supposedly enlarge lib-
erty by being "iconoclastic" toward 
"taboos." Hence this unified field 
theory of today's vulgarians: Infantil
ism, meaning life lived in subordina
tion to elemental and unedited appe
tites, increases rapidly when 
prosperity puts technological sophis
tication at the service of a society de
creasingly sophisticated about other 
matters, such as manners and why 
they matter. 
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U.S. PLANS DELAY 

IN FIRST EXECUTION 


Under the Constitution, the presi
dent's pardon powers are absolute. 
Thus, options In the Garza case In
clude a pardon, which would erase 
the criminal record, commutation to 
a life sentence or a temporary re
prieve, allowing Mr. Garza to tollow 

. the new clemency procedures. ·S. "We're cautiously optimistic," 
said Mr. Garza's lawyer, Gregory W.IN FOUR· DECADE 
Wiercioch of the, Texas· Defender 
Service in Houston. Mr. Wiercioch 
added that he had not been given 

JUSTICE DEPT. REPORT DU E official notice of any reprieve. 

Officials Cite Lack of Clemency 

Rules and Issues of Racial 
and Regional Disparity 

. 	~, By RAYMOND BONNER 

. and MARC LACEY 


WASHINGTON, July 6 - The Clin· 
ton administration is planning to 
postpone the firsl federal execution 
in nearly 40 years because ot the 

" absence of clemency procedures and 
cor-cerns about racial and geognlph
ie disparities ill' death pen'alty cases. 

.. administration officials said today. 
ThE' White House IS awaiting Jus· 

lice Department r<egulations for 
de::Hh row inmates to rollow in seek· 
mil clemency from the president. 

Juan Raul Garza. who was COli

victed seve:1 years ago of three drug· 
related murders, is scheduled to be 
executed on Aug. 5. and his lawyers 
said today that they would use the 
new procedures as soon as they have 
them to ask President Clinton to 
sp~re Mr. Garza's life. 

Mr. Clinton has supported the 
death penalty since his days liS gu\"o 

. ernor of Arkansas. where he declined 
to commute several death !'enlences. 
. The department is also finishing a 

report on whether members of raci,,1 
minonties or defendants in certain 
parts of the country are morc likely 
to race the federal death penalty. 

Data gathered so far by the Jus
tice Department shows that mem
bers of minorities make up more 
than three-quarters of the defend
anl:;,in rederal capital cases and that 

"Until then, we have to move for
ward on other fronts," he said. Mr. 
Wiercioch was In Washington tOO:lY 
looking for support for his client. 

Mr. Garza has ·had his' hopes 
dashed before. When Judge Filemon 
B. Vela first proposed setting an 
August execution date, United States 
Attorney JIJIervyn M. Mossbacker Jr. 
joined the defense in asking that he 
not do so. Noting that it would .be. the 
first federal execution in more than 
three decades, Mr. Mossbacker said 
the Justice Department was develop:. 
ing guidelines and procedures to en· 
sure that it would be carried out "in 
an appropriate, dignified and expedi
tious manner." 

Although declaring that he was 
"not a proponent of the death pen
alty," Judge Vela rejected the argu
ments and set the date, after which 
the United States attorney dropped 
further opposition. 

Mr. Garza, a high school dropout 
who is the son of migrant farm work
ers. was' the head of a drug-running 
operation that smuggled in tons of 
marijuana from Mexico, the federal 
charges said. He was conVicted of 
ordering the execution of three pea-
pie as part of his crimlnnl enterprise. 

Although Mr. Garza has declared 
that he was not responsible for the 
murders, his lawyers, in seeking 
clemency, do not intend to argue that 
he is innocent. Rather, they will ar
gue that it is unfair to put Mr. Garza 
to death because the federal death 
penalty system, as it currently oper
ates, discriminates against mem
bers of minorities .and is unevenly 
applied across the nation. . 

The administration of the federal 
.death penalty is like. a "rigged lot
tery," with the outcome determined 

federal prosecutors' in five districts,. by "the color of your skin and where 
includi::g two in New York, have 
filed nearly hair of the federal cases 
In which the death penalty was an 
option, offlcia!s said, 

Thc· Jl,Istice Department report, to 
be rele,ised this month, is certain to 
generate queslions about the fair
ness of the federal death penalty 
beyond the Garza case, which would 
be the first federal execution sinc.e 
John F .. Kennedy was president, offi· 
cials said. Twenty-one men now face 
the death penalty for federal crime!'. 
. The new clemency procedures, the 
first in ,federal capital cases. since 
the federal death Penalty was re· 

you purchased your tiCket," Mr. 
Wtercioch said. 

At a news conference last week, 
President Clinton said that he was 
concerned about "the disturbing ra· 
cial composition" of the federal 
death penalty population. and that a 
handful of federal districts account 
for the majority of death penalty: 
cases, "which raises the question of 

whether, even though there is a uni· 

form law across the country, what 


. your prosecution is may turn solely· 

on where you committed the crime," 


As a result, .Mr. Clinton said, he'. 
instated in 1988, should be completed· had asked the Justice Department to 
within a week or two. a Justice Dc· 
partmcnt spokesman said. 

The\' will allow for the death row 
inmate's lawyer to make an oral 
presentation to a clemency panel. 
and the process, from filing to final 
'decision, will take at least 90 days, 
ofi:ci:l15 said. 

A White House official· said Mr, 
Garza. Who was conVicted in 1993 in 
Federal District Court In Browns
ville, Tex" would be allowed to takt: 
advantage of the new proceduTl's. 

underlake a review. . .. 
TIle Supreme Court declared in. 

1972thnt the death penalty as it was 
then applied was unconstitutionaL In . 
1988, Congress enacted legislauon 

. that allowed prosecutors to seek the 
death penalty for certain crimes, It 
wa.; iirst dPplicJ to drug·reiatl;:u 
crimes, in what has become known 
as the "drug kingpin statute." 

Over the course' of his political 
career, Mr. Clinton has been a stal
wart backer of the death penalty, In 

Thus. his execution will have to be . his 1992 campaign, Mr. Clinton. then 

postponed. offiCials said. 
A Justice Department spokesman' governor of Arkansas. interrupted 

said that the department had no au. his campaign to deny clemency to 
thorityto grant a reprieve to Mr, . two inmales who sutlsequently were 
Garza now and that the sole .power executed by lethal mjectlon. As pres· 
for such a reprieve now lay with the idem. he Signed legislation in 1994' 
president, 	 that expanded the federal death pen· 

alty to about 60 crimes, 

applied to 

them•. said the 

Two 

later, after the Oklahoma City 

ing. he backed a law streamlining the 

appeals process, which 

both state and federal prisoners, 


Twenty-one men have a death sen· 

tence hanging over 

Federal Death Penalty Resource 

ProJect, an organization in Colum

bia, S.C., that opposes the death pen· 

alty. Fourteen are African-Ameri-. 

can. three are HispaniC. one is Asian 

and three are white, Including Timo· 

thy J. McVeigh, who was convicted in 

the Oklahoma City bombings. 


With most of these men having 
,only recently exhausted all their ap
peals. the Justice Department has 

. not been under pressure to adopt 
federal rules for clemency, which is 
an Inmate's last hope after all the 
courts have spoken. Even without 
formal procedures, however, federal 
Inmates are able to petition the pres
ident for redress. 

A United States attorney needs the 
approval of the attorney general be

fore seeking the death penalty, and 
Attorney General Janet Reno has 
instituted a formal procedure for. 
federal prosecutors to follow in seek
ing that approval. 

In a case in which the death pen
alty is an option, the prosecutor is 
required to send a memorandum to 
the Justice Department~' with a rec
ommendation on whether or not it 
should be sought. A committee set up 

. bv Ms. Reno then reviews the file and 

makes a recommendation to her. 


A defendant's lawyer is allowed to 
make a presentation to the federal 
prosecutor before the government 
seeks the death penalty, and then to 
the Justice Department review com
mittee, two levels of protection that 
do not exist for a derendant in state 
capital cases. 

Going back to 1988. the attorney 
general has authorized the death 
penalty against 199 defendants, ac
cording to the death penalty project. 
Three-fourthS of these defendants 
have been members of minority 
groups, with 103 of them African
Americans, the project said. . 

A former member of the death 
penalty review committee, Rory K. 
Little, has described Ms. Re!lo's 
death·penalty case review system as 
"consciously race-blind," 

The racial disparities creep into 
the svstem, said Mr. Little. who now 
teaches at Hastings College of Law 
In San Francisco, because of the wide 
discretion given to federal prosecu· 
tors. They decided in the first in
stance whether to charge a defend· 
ant with a crime that carries the 
death penalty ana then whether to 
plea bargain for a life sentence, 

This',same discretion explains the 
geographic disparities in the system, 
he said. A chart publis~ed by Mr. 
Little in a law review article showed 
that for the years 1995 through 19!)S, 

. United States attorneys submitted 
471 death penalty cases to the Justice 
Department for review. Slightly 
more than 200 were from five judi
cial districts. Puerto Rico was at the 
top, with 59 submissions; the East· 
ern District of Virginia followed, 
with 52; the Eastern District or New 
York, 42; the Southern District of 
New York. 30; and Maryland, 24, 

A Clinton administration official 
said that the .numbers would be up:. 
dared In' the department's current 
report, but that the five districts still 

I led In death penalty cases. 
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By James Q, Wilson 

F 
,. 

. MAUBU, Calif. 
~ those ~ho support cnp-. 
lIal pUnishment, asl do, 
the poSSibility that mno
cent people could be ex-' 
ecutl'd. Is profoundly 
dlsturhmg. No human 

. arrangeml'lIt can .guan.ntt'e perfer
lion, but If perf('rllon Is not poSSible, 
then the number of err,ns ought to 
k('pt as low as possihle. r;nr that rea
son, it is worlh studytn~ ,~roken Sy~: 
lem: Error Rates in CI')II:11 ('ases, 
Ihe recent report hy Prolt'ssor Jan;es. 
Uehman and others at Ihe Colulr:"la 
Universlly Law Schnn '. ('spech.By 
since Ihat document has ~ IImulated an 
outpouring of media cOHr:-tge. 

Its ess('nlial fil!c1ing IS IhcH, for lhe 
last IWO decades or s~, courts I.~~~e 
found "serious, reverSlt>le error 10 

a large fr;'lction of the cases they 
reviewetl. These errors. rhe report 
claimed. often Involved weak or In
compelent defense attorueys and the. 
withholding of importa'lt eVidence. 
from the jllries. . 

But notice what the r('port did not 
say. Its authors did nOI attempt to 

But tha~ Irulh is not known. Till' 
neath Pen:111y.lllformation CcntPr, a 
Hillying poinl for opponents olc~xl'cu-
tion, rl'l'orts that since 1973, when the 
Supr<'t1le (ourt IPinstaled thl' d('alh 
p<'nall\',6!1 people have heen re
Ira~('c1 from Malh row.after they 

.were found to he innocent. nut the 
center tlol'S nnt say that any jllllon'lIt 
person h:1~ heen put to death, though 
if it had found ~uch a case it sur('ly 
would have proclaimed iI. 

the Coillmhia' Univt>rslly repnrt 
shows that death sl'ntences are in. 
tensively rel'iew('d by ap~eills 
courts. Some rrilics of these revlcws 
Jhi!Jk Ihey takl! 100 long and involve 
too:. m:-tny unnercssary hiles at the 
apple, ;lIld Ihannay be true. But if WI! 

ilre to crT, it is b('stlhal we CIT 011 the 
side of saf"ly. 
. Nin(' or 10 years usually pass he-

tw('en the imposition of the dealh 
. penalry and jls heing carried 0111. It 
took 19 vears ancl appeals heard hy 
more ";an 30 judg('s bcfnre Gary 
Graham wa~ eXI'cllled last month in 
Texas. Ir is himl 10 imagine that Ihis 
much time is necessary for allade
quate "Ilpeal, bill off selling the cost 
3nc1 dr.lay is the assurance of only a 
small rlHtnCt> thaI an innocent person 
~liII he kill!'!!. The 5.760 death sen: 

discover whether any inn,lcent personti!Oces handec1 out since 1973 had, by 
had been ex"cuted, and they made, no 

.claim that lI.is has happrlled. Inst:!ad, 
they said Ihilt the large number of 
appeals leaves "grave duubl wheiher 
we do catch" all of the errors. The 
clear Implicallon ·Is tha!, were the 
truth known. we might w,~11 be killing 
many Innocent people. 

James Q. Wilson is rhl' autho?' of 
"Moral Judgmenr" and 'The Moral 
Sense." 

1995, Jr.,1 to only JIJ executions. 
Mr. Llehman suggests that the 

high rate "f appeals means Ihat s('ri. 
ous errors arc oftm made by the tnal 
courts. l3ut hdore we can accE'pt that 
conclUSion, we must first kllOW 
wh('th('r the errors were s('riolls 
enough to affect Ihe outcomes of the 
cases when they were sent hack for 
new trials. nid an "error" cause a 
new Irial Ihat set aside the dealh 
penalty? Unfortunately, Mr. LiE'h

lllall was ahl(' to learn this for ollly a 
'.lllall lIumher of the reversals. 

Because of Supreme Court deci
sions, ('vC'ry !I('alh-penalty conviction 
lealls to an appr.al to the state's high
est court. About tWo-fifths of these 
cases were reversed. As I read the 
report, we hav(' no information aboul 
whilt happened in the nel\' Irial~. 

Then there arc state appeals after. 
convictions. These also led to many 
reversal$, but we don't know what 
happell('d to Ihe great majority of 
Ih('se r~~('s when they were retried 
hrr;Hlse trial courts ordinarily do not 
puhlish Iheir finllings. Mr. Liebman 
:-tnd his colleagues milnaged to find 
301 cases that had been relried, but 
we hav(' 110 idea whether these were 
rrp' "spntatlve of all of those ap
prillI'd or were only a few dramatic 
ones that ~omehow came to the allen-

What a study 
really shows is 
how well courts 

shield the accused. 

lion of oUlsiders. 
Of these 301 new actions by trial 

cou rts, 22 found that the defendant 
wa!! not gUilty of a capital crime. 54 
reimposed thedealh S(,lllenCe and 247 
imposed prison sentences . 

Then there were appeals to the 
fedNal courts that also led to rever
sals in ahout two-fifths of the cases, 

hut again we are not certain what 
happened in all !he new trials. 

The report. also lumps together 
cases going \):-tck to 1973 with those 
decld('d more recently. even though 
the Supreme Court in 1976 crealed 
new procec1ural guarantees that auto
matically overturned many of the 
death-penalty decisions made be
tween I!I7J and 19i6. II is not clear 
from the Columbia report what frac
tion of its reversals dale back to these 
big changes in the rules. 

I
n short, in the vast majority of 
death·penally cases we have 
no id('a whether the finc1ing of 
error that led to a reversal was 
based on a legaltechnicalily. a 

. chalillhig high-court standard 
about how a capital crime ought to be 
tried or a judgment that the defend
ants might be innocent. All we know 
for certain Is that a lot of death-pen
alty cases are reviewed over a long 
period of time - a fact that dramati
cally reduces the chances of innocent 
people having been executed. 

More procedural reforms may be 
coming. Congress is now considering a 
bill that would require federal courts 
(0 order DNA testin~, at govern men I 
expense if the defendant is indigent, 
whenever DNA evid('nce from the 
crime is available. It also would re
quire states seeking federal crime· 
control funds to certify that they have 
effective systems for providing com
petellt legal' services to indigent de
fendants in death-penalty cases. 

Bul more mi~ht be done at the state 
eve!. States ought to have laws that 

create Imprisonment without possibil
Ity of parole for first-degree murder 
convictions, and the jud~e in every 
such case should instruct the jurors in 

the sentencing phase thaI they can]
choose that or the death penalty. This 
allows jurors who may have some 
douhts about the strength of the evi
dence or some other plausible worry 
to tiedge their bets if they are so 
inclined. 

'Not every state now has such laws. 
In Texas, the alternative to the death 
senie'ii'Ce is life in prison, hut without 
an absolute guarantee that the of
fender will actually spend his life 
there. Jurors rightly suspect that the 
perpetrator will find some way to get 
hack on the street, and so they often 
vote for death. 

The American Law Institute, a 
group of legal scholars that designs 
uniform state legal codes. has recom
mended that even when a jury de
cides that capital punishment is ap
propriate, the ~ should be al
lowed to har the death penalty if the 
evidence "does not foreclose all 
doubt respecting the defendant's 
gUilt." The states have not adopted 
this rule, but perhaps they should, 
especially if this change could be 
coupled with procedures designed to 
reduce the seemingly endless num
ber of post-trial appeals. 

I e meantime, we ought to calm 
down. No one a s 0 a mnocent 
pc;;le are heing executed. The argu
ment against the death penalty can
nol, on the evidence we now have, 
rest on the likelihood of serious error. 
It can only rest, I think, on moral 
grounds. Is death an excessive Ren
ally for any offense? I think not, but 
those who disagree should make their 
views on the morality of execution 
clear and not rely on arguments 
about appeals, costs and the tiny 
chance that someday somebody inno
cent will be killed. 0 

<;'<t ~\t. 
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A few ye:lrs :lg", stich a dubious 

pr(iposit inn would liave hN'n rejected 


. out of h<lnd. But' astoundingly, theThe 
Food and Drug Atlministr:lIinll re

cently neld he"rit1f:s on the 'r)!J~sibili

ty of making a Il'lmhcr (If potellt
Proper dnlgs, including sl!Vl'ral th"t are 

used to treat pot!'lllially dangerous 

chronic conditions, :l\'ailable over 
 sive; jwlgment difficult." It. is not information Ihat leads to . diabetes, which are common in pa

I the counter. And, of ruurse. several In tod"y's biumedicine, c<lring fot the best medical care. but judgmellt. tients with hypertension, the medicaDosage of 
laceutical rflmllanies have patients r('quires a doctor's bur- It is in the best interest of all, doctors The F.D.A. should tionmight change his heart.ihythms 
own. reasons for .pushing the · nished wi,dol1l. which finds its nrst an<l non.ooctors alike, to recogniz!! or create abnormalities in the blood,

'agency to allow slIch' a thing. What coalescence during the long period of the distinction. , bewary'of letting. which could lead to a cardiac arrest.:Judgment seems to have bl('n overlooked is training and continues to be shaped Until now. over-tile-counter medi Or say a 35-year-old smoker wantssomething doctors rail clinic,,1 judg thereafter in the crucible of focused cations have. by and large; been use more drugs be sold birth-control pills. Normally, a docment. thought. ful in the treatmpnt of temporary tor would not prescribe pills to this 
By Sherwin B. Nuland :Hippocrates callc.d mec1icine "the . Young dortors ate taught to ob and rather mild problems like head over the counter. woman, because of an increased inciArt," because hekn('w that mere serve dispas~itJnately. They must un aches, colds aJld allergies. Does It dence of heart attacks. But if theinformatilln was only the heginning derstand the difference h('(ween val make any sense at all to expand this contraceptive is available over theH..,'WEN, Con,l, of the study of dise:1se And despite id' evide'nce and spurious appear- category to inchlde drugs that treat' 

T
he easy avallabillty.f the adv'ances in the (lrt of henling in counter, she is free to buy iI, regard· ances. They mllst critically evaluate conditions like hypertenSion or ele Before prescribing pharmaceuticals, less of the risk. .the la~t two anll " half .millennia,medical informalit·n mcdic"llitenllure, distinguishing be vated cholesterol, which have pet

Hippocrates's famous first aphorism doctors must consider the benefits The F.D.A., the drug companieson the' Inlernel has twe'ell new lirLlctic('s that promise to manent effects on many 'organs ·in 
been amixed blessi, g remains as true as It p\'er was: "Life and risks for each palient, some-' and lawmakers would do well to conmake lasting cOlltrlhutions to health the body? . 

. 10 hoth patients ar.d is short, and the Art is long; the anc1new practices that are' of fleeting Every drug has multiple side ('f times based on sllbtie.factors In that sult a passage from Hippqcr:lles's 
doclors.' Well-I 1- occasion f1eelin£: exp('rience dclu- · import. Theil thpy mllst choose a fects,and the danger is compounded individual's physiology or health pro- .Book J of "Epic1emlcs." Meant as an 

formed p:ltienls now have an appr,? course of treatment that is individ when drugs interact with one an file. , . admonition to doctors, it aprlies
(:;l ciation of the complexities of de( I Sherwin B, Nu/nml. diniml pmfi!ssor ualized to each patient's cin:um other. The possible complications But What happens if a patient self equally to those Who would make 
~ sion-making and. can beller partlti  of. surgery lit Yi,It?, i~ thl' alltllor, stal1res, y(~t suppurted by studies of listed in the manufacturer's package medicates? As' one example. leI's decisions without benefit of clinical:: 4")-- pate in their own care. BUI the prolif mo.~t recenrl.l', fir ... '/'III!. I\f.l'sterie.~ large g·roups. Finally, they llIust inserts are the result of chemical say a patient knows be has high blood judgment: "As 10 diseases, make. a

0 eration of data and detail has. also Withi/!: A SlIrgefJIl U,'/It'ds 'm M<'rli monitor' trelll mell! l1ieticulously. activity, and are not merely nui pressure and decides to treal it him habit of two things: to help. oral<: ~ 
"')' ~nvinced filr too many. Americans cnl Myths." mak11lg changes "s necessary. S<lnces to be put up with or ignored. self. If he also has heart disease or least lodo no harm." U~, that the managemcni of healt.h Is 

-~ - less complex than they had thoughi. 
-- By their lights, knowing a druf s
~r:: therapeutic actions and side ellec,st"' c is qualification enough to treat one's 
own high blood pressure or eli!vaf(,d~* cholesterol.
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Death Penalty Pendulum 
If yO!; want to know how IT. 'ch the dehate and smarter prevention to stop crime befJe it What's awkward for Democrats is that 

over the death penalty is changi.lg p~fore our even starts.' '. I while suppon for capital punishment has 
eves. watch the deliberations over the Demo- There are two other references to the death dropped from 80 percent to 66 percent in the 
craticParty'sptatfonn. penalty, a minor piece of bragging-"'They past six years, 66 percent is still a big nwn-

For more than three decades-ever since iunded new prison cells, and expanded Ithe ber-as George W. Bush's campaign knows. 
Richard Nixon's successful law and order cam- death penalty for cop killers and terrorists"- Ari Fleischer, a Bush spokesman, made point· 
paign in.1968-Democrats have been trying and a suggestion that maybe some br.lkes ed reference to the Democrats' dropping their 
to sound.tougher on crime than Kojak and ev- might be applied on the road to the d~ath endorsement of "'bipartisan legislation to 
ery Clint Eastwood character combined. Con- house, after all. An amendment, adopted at speed up the appeals process: He said the 
cern became obsession after 1988, when Dem- platform hearings in St. Louis last Friday,l de- newly ambivalent platform language suggests 
ocratic nominee Michael Dukakis was dares: "We believe.that in death penalty cases, the death penalty is ·obviously an issue on 
brought down by, among other things. a cer- DNA testing should be used in all appropriate which AI Gore is very uncomfortable" and "un
tain furlough program and his opposition to circumstances and defendants should have ef- sure what to believe." 
the death penalty. fective assistance of counsel" I In fact, Gore ha~ been careful to maintain 

President Clinton became the nation's Note that the new platform contains not a his suppon for the death penalty. The Gore 
avenger, bragging regularly about his support word about limiting appeals. That would cl!!sh camp is hoping groups opposed to the death 
for the death penalty. The Democratic plat-. with the new language about DNA tests ~d penalty will raise Questions about how capital 
form in 1996 bragged, too: "We established adeqUate counsel-and with word last wcfek cases have been handled in Bush's Texas,leav
the death penalty for nearly 60 violent crimes. that the Clinton administration was delaying ing Gore free to reiterate his support for Cap-
including murder of a law enforcement officer, the first federal execution in nearly 40 years l so ital punishment in general terms. 
and we signed a law to limit appeals." Yes, the Justice Department could issue re~- Bush's lieutenants will do all they can to dis-
those '96 Democrats were so pro-death penal- tions on death roW clemency requests. I .rupt this balancing act. The Bush camp would 
ty that they no longer worried about limiting Resist the temptation to believe that party love a big. divisive debate on the death penalty .. 
appeals or other legal niceties. platforms are meaninglc-,;s. Political scienti~ts within the Democratic Party, knowing that 

Enter the 2000 Democrats. They're still for nOle that platfonns are remarkably predictive party activists are more strongly opposed to 
capital punishment and want you to know of what a party will do in office. Subtle shiftslin capital punishment than the rank and file. The 
they're tough on crime. But the latest platform language on matters ranging from the death modest shifts in the platform aWllY from too 
draft reduces the role of the death penalty to a penalty and abortion to civil rights and eeo- much boasting about the party's eagerness to 
mere ciliuse ~ithin dashes. nomics almost alWdYS reflect shifts in the pull the !'\\;tch are designed to hedge the issue 

Clinton and Vice President Gore. the draft mood of the public and the party's supportets. for this election season. at least. 
says, "put in place a tougher more oompreheo- David Carle, a spokeSJnan for Sen. Pat u!a- But that hedge is "almost a sea chan/ie in 

, . slve strategy ~.an}1hing ,~~_bef?re, a..hyJ"9:Yt.). ~ th~,r;~~:of;~a:t~o~K ..)~e~y.poli!i~,a:.l;app~?'lc/1ing,the.~s."l!.~.:,\: _,.X . .',,: 
~..•.;.'5,::·. ";:':., '::.,:.:,,:stJ:3tegy, to_6g!1t;~e O{l every, Single fionb ":platform ~ters as closelyr~nect\ng popuiat:' -'.says·Sen:Russell'femgold. a'Wlsconsm Dem': ' .. ,/., ' 

;' ,,, . ,'> ,,"" ·more police on the'stieetsto thiCken thediiil ' opinion: "They Were" clingiJig to a penduluhi' .'ix:rafwho favorS amora(ariUin on executions.' . 

blue line between order and discirder, tougher that WdS Swinging pretty far that Wdyat ~e Once. he says, capital punishment was "anoth· 

punishments-including the death penaJty- time: he said ofattitudes on the death penalty er third rail of American politics.· Nov... some 

for thOse who dare to terrorize the inn~t. in 1996, "and now it's starting to swing backl" politicians are willing to touch it. 


~t' mo~t Americans categorically lp"

Philip D. Harol7\1 pose divorce Of! principle is a function more 


_ ::;,[ of our aspiration to the ideal slate than alre
alistic acceptance of how we humans actu

·VOrCe ally behave. In an ideal world there wo~ld 

be no spousal abuse, no child abuse and Ino 
such thing as a marriage troubled beyolnd 
repair. Certainly divorce is very hard bn 
children. particularly young children. Yet 

D'I 
Bor. the'Best 

there is now a recognition that some m~r
Mages caimot be fixed. that they are damag
ing to children as weU as parents and .ire 

We hear, much these days about the de- better ended. . . I 

cline of cultural and moral values in Amer- We tend to be idealistic about divorce 

iea, As proof of this decline critics cite the too. ~iIe opinion poUs reveal that we Olp

coarse content! of movies and popular pose It lIT the abstract. we genera!Jy approve 

wngs. the continuing crisis of out-of-wed- .of Sister Sally's' divorce or Uncle Joe·~. 

lock births and "skyrocketing" divorce These are real people for us, and we tend to 

rates. think they've made appropriate changes in 


But divorce does not belong in this equa· their lives. Of course. many divorces are uri. . 

lion. Indeed, a reasonable level of divorce fortunate or financially disastrous for onle 

may be a symptom or a healthy and mobile pany or another, but the seeds of bitleme~ 

sociNy. a society in which men and women and even of financial conllicts are oltch 

ar~ ilving unprecedenLedly long lives, lives planted ""eU ~fore divorce takes place, I 

for which the companionship of hut a sing I!' Th~ fre~dom to have more than one m;Jt~ 

other person for .~O or 40 or 50 vears mav_over a 75-year lilcspan may' be a oositiv~ 

~imrJy beinappropriate .. ·. ' ,,, .. "--':thing: Js"iCno't possible that the ideal roml 


To be sure, some long marriages are paruon for our younger, child-rearing years 

deeply rewarding. For couples who are suit· will not be the ideal companion for our mid) 

ed to spend a liletime together, and choose dJe and later years? Is it not reasonable tfl 

to do so, such marriages can provide the op- suggest that the radical differences in the! 

timum form of love and companionship_' Wdy we live in our fifties and sixties and be--! 


But 50. and 6o.year bonding througb 
marriage is not the -natural" order of 
t:Jings. F".... human oeings over the course 
of time have ever lived IOgether as mates 
for such long periods. Prior to the 20th cen
tury. one spouse or the other typically died, 
leaving the survivor to seek a new mate or 
to live alone. 

Longevity is only part of the picture_ 
When the (extended) family WdS an eco
nomic unit on the farm. there were many 
practical reasons for couples to Slay togeth· 
er, Today's multi-skilled women and men. 
on the other hand. have many valid econom· 
ic (and otller) reasons for bein!: mobile. rea· 
sons that may lead appropriately to divorce 
and, often. remarriage. . 

yond may.be, under many circumstances.' 
most appropriate!" liv('d witll 1I diflpr~r~ 
person trom the one with whom we reared 
children? My wife and 1 have been married 
for 10 years and we are both in our second 

. marriages, as is my wife's former husband. 
It appears to me that aU parties concerned 
have benefited from the change. She and 
her first husband .r~ised their two children 
to adulthood before separating; they now 
hav!' changed their lives in "''dYS that set'm 
good for all who have been involved. Is this 
a symptom of "moral dedine"? I think not. 

The interests of children must be ¢ven a 
very high priority. Bu,t allo"';ng for that. it 
seems to me that a. rcawnablc level of di. 
vorce is more likely to be a quality of a:mn

~;I~~~~l~:~~.Y modem society thana sign 

Philip D. Harvey is a u'Titer and 
businessman who lit'cs in Cabin John. 
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Michael Kinsley 

I Did Not 
Have Leaks 
Witll That 
Newspaper 
It's not about sex. 

No. no, it really isn't about sex this time. No 
one has ~n suggested that Charles Bakaly, 
fonner 'deputy to independent counsel Ken
nrth Starr. had sexual relations with New 
York Tunes reporter Don Van Natta. The ae· 
CUs.1tion is that Bakaly leaked a !i\tory to Van ' 
Natt:l back in January 1999. Other than that . 
smaU difference, though, the parnlIels are 
pretty tasty. BakaIy was-according to in
fonned sources-a promiscuous leaker who . 
just got caught this time, As Vlith Starr's main 
target, 'there is speculation whether he was 
hoodwinking the boss or bad an "understand· 
ing: And Bakaly is iii legal trouble not for the 
initial sin but for I)ing about it in the sub
Sfiluent investigation. His trial starts ThIlfS-. 
day. 

Oddly, Bakaly's defenders seem unable on ' 
this occasion to keep the original behavior 
and th(' subsequent denials distinct in their 
minds, Because they feel there was nothing 
wrong Vlith the leaking (and indeed a circuit. 
eourt panel held as much last September), 
they let'! it is unfair to punish Bakaly for the at· 
tempted covcrup. The purity of obstruction of' 
justice--the principle that it is wrong to gh'!.' 
ia!sc answers in the criminal ja~tice svstem, , 
e\'en to Questions that never should ha~ been 
asked-no longer beguiles them. Don't try to 
teU them it's not about leaks, it's about lying. 
They don't buy iL 'This time. • 

The New York Tunes. at least. is consis-' 
tenL It opposed the impeachment of Presi· 
dent Clinton and it opposes the prosecution of. 
Charles Bakaly (in which the Tunes itsel( 
plays the role of Monica). "W<onsidered." 
thundered the Tunes editorial page July 8. "A 
re,:rettablr denouement: it roared. Actually, 
that's more like a meow than a roar. i:,n'l it? 
BUI then the' whole world of leaks puts Ol"WS 

mt'diJ in a comicalJy dillkult position, 
AJriend of ruinc d.efends dishvflcst adwief

ous politicians 011 the !,.'loWlds that (a) adul· 
tery should not be a public issue; (b) lying is· 
inherent to adultery; therefore (c) lying about 
adultery should not be a public issue, S0me
thing simllar might be said in defense of di..,. 
honest talkalive public officials: (a) Leaking 
sel'V!!S the public interest; (b) lying is essential 
to leak.in&: :md I.hercfo~e (c) I)~n;; abo:.:t lcl, 
ing serves the publif interest. This might be 
said but never is said becaa.-.e it is too embM· 
ra."5ing. How can profes.sional truth-teUers de
lend lying' 50 instead wt' de!1Y step (b): that 
leaking and lying are inseparable. 

.t .' 
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The New York ;runes story that led to the 

Bakaly prosecutiort reported that "several as

sociates of Mr. stk" had said that Starr be

lieved he had con:stitutional authority to in· 

diet a sitting presidc~t. As the story ran on, 

these unnamed assoclllteschatted away about 

sundry'impucatiobs of this tactoid. But not 


. Charles Bakaly! ·~harles G. Bakaly 3d. the 

spokesman for Mi, Starr, declined to discuss 

th~ matter. 'We will not discuss the plans of 

this office o~ the plans of the grand jury in any 

way. shape or foml.' he said: Thus the Tunes 

not only allowed 8akaJY to teU what the re

porter knew to be ~ lie in its pages, but it told a 

knowing lie itself. '&1kaly did not "decline to 

discuss the matter.~ 


Unless Bakaly a\:tuallY wasn't the leaker, as 

he still maintains. jThis is pretty unlikely, un- . 

less Starr-who qdended him for a while. 

then fired him after a supposed investiga· 

tion-is a total d.a\;tard. But suppose Bakaly 

actually did not hllve leakual relations with . 

that newspaper. Ir\ that case the Tunes has 

been reporting on the criminal prosecution of 

a man it knows to !Ie innocent. while failing to 

r;port that rather,' pertinent bit of inionna· 

tIon. 


The media also tend to be disingenuous, at 

least, about the g~neral function of leaks.. In 


. this casc, whether pr not Bakaly was the leak· . 
er, and whether or not Starr "''lIS in on the 
plot. it was a strategic leak. intended to un· . 
nerve the Clinton torCes during the impeach:' 
ment proceeding~ Most leaks are like this: 
n?t ~geous a~ of dissent from the orga
ruzation but part of the organization's game 
plan. I ' 

And thus leaks often suck the media into a 

conspiracy of h~. Was the fact that Starr 

thought a sitting president could be indicted 

really so new, SO'iimpor:tant.. so surprising? 

(He never actuallYjtried It. so mtentionally or 

not, the leak tumep out to be misleading.) In 


. what the Tunes may have regarded as asome
w~t backhanded (defense of ilc; scoop, The 
\\ashlO/tton Post editorialized that "this in
fonnation was not really even news at all," 
The Tunes itsell t~k the opposite approach, 
declariog that the story "w:Is obviously of 
great nalio,l1a! momenL· Too small to matter? 
Toq big' to stop? Each is a plausible defense, 
but both can't be true. 

The point here il; not to pick on the Tunes. 

Os that tn.Ie? Sources inside my head. who 

spoke on the rondi):ion they not be identified. . 

say it's hard to teU.') Let·s say the point is that 

even the New York Tunes has leak fever. Its 

editorial ia.<;t weeiL just after decJ.aring that 

the Starr story ~ ·of great national m0
ment," suddenly pooh-poohed this historic 

!'>Coop as merely ·Qj~ions Mr. St;JJT and 

hi:; aides m.," h~\'~ har! Vlith reporters about 

Itheir] de!jl:.enti~I'.s: May b:!~ !-..:!.d' The 

ston' W:lS what anonymous Sta.!T aides had 

told the Tunes aboht their deliberations! In its 

pious agnosticism IregllIding matters it must . 

know the truth alx?ut. the Tunes seems to be· . 

raising the possibility that it made the whole 

thing up. I' 


Now that I wouldn't believe. Even if it said 
so in the New Yor~ Tunes. 

I 

Mich.ul Kins/.eJ.·, 'editor ofSlaIt 
(U'II.'UJ.sUJte.cum), writes a weekJt, column 
for The Post. . 
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