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Background

In addition to the death penalty laws in many states, the federal government has also employed capital
punishment for certain federal offenses. For example, between 1927 and 1963, the U.S. executed 34
individuals, including two women. There have been no federal executions since Victor Feguer was
hanged in owa for kidnapping in 1963. , :

In 1972 the United States Supremne Court ruled that all state death penalty statues were unconstltutlonal
because they allowed for arbitrary and capricious application. The federal statute suffered' from the same
infirmities as the state statutes and n6 death sentence employing the older federal statutes has been

upheld.

For further discussion of the history of the federal death penalty, see R. tht]e The Federal Dearh
Penalty: History and Some Thoughts About the Department of Justice's Role, 26 Fordham Urban Law
Journal 347 (1999).

1988 Drug Kingpin Statute -

In 1988, a new federal death penalty statute was enacted for murder in the course of a drug-kingpin
conspiracy. This statute was modeled on statutes which had been approved by the Supreme Court after
its 1972 ruling. Between its enactment and the 1994 expansion of the federal death penalty described

below, 6 people were sentenced to death for violating this law, though none has been executed. One of

the defendants, John McCullah, had his death sentence overturned and was later re-sentenced to life in:

© prison. Another defendant, David Ronald Chandler, had his sentence overturned by the llth Circuit U.S.

Court of Appeals. The panel of federal judges ruled that Chandler was not properly defended by his
attomey during the sentencing phase of the trial. Chandler is awaltmg the decision of are Lhearing en

“banc on this ruling from the 11th Circuit.

1994 Crime Bill Expansion.

In 1994, as part of an omnibus crime b1]1 the federal death pena]ty was expanded to some 60 different
offenses. Among the federal crimes for which people in any state or territory of the U.S; can receive a
death sentence are murder of certain government officials, kidnapping resulting in death; murder for

“hire, fatal drive-by shootings, sexual abuse crimes resulting in death, car jacking resulting in'death, and

certain crimes not resulting in death, including the running of a Iar’ge«scla}e drug enterprisec.

' Judlmal Conference Report on Federal Death Penalty

In May 1998 the Subcommittee on Federat Death Penalty Ca.ses of the Comunittee on Defender Services

" of the Tudicial Conference of the United States prepared a report entitled "Federal Death Penalty

Cases: Recommendations Concerning the Cost and Quality of Defense Representation.” Listed
below are some of the major findings of that report:
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: !
o The num ber of federal prosecutlons in which an offense punishable by death is charped, and to
~which special statutory requirements for the appointment and compensation of counsel apply,
increased sharply after the 1994 Federal Death Penalty Act 1ncreased the number of federal crimes
punishable by death.
o Number of defendants charged wr[h offenses. punlshable by death:
1991--12
1992--45
1993--28
1994--45
1995-118 -
1996--159
1997--153
o The Number of cases where the Attorney General has authorized seeking the death penalty
has'increased since the 1994 Federal Death Penalty Act was passed, increasing the number
of crimes punishable by death. The number of cases authorized as death penalty cases by
year in which the authorization decision was made (figures provided by the Department of
Justice):
1990--2. - |
1991--6
1992--16
1993..-5
1994--7
1995--17 -
1996--20 . : ' '
m 1997--3} ' :
o+ The cost ofdefendmg cases in which the Attorney General decides to seek the death pena!ty for
commission of an offense potentially punishable by death (authorized cases) is much higher that
the cost of defending cases in which the Attorney General declines to authorize the death penalty
for an offense punishable by death.
o Averape total cost per representation.of a sample of cases in which the defendant was
charged with an offense punishable by death and the Attorney General did not authorize
" seeking the death penalty: $55,772
o Average total cost per representation of a sample of cases in which the defendant was
charged with an offense punishable by death and the Attorney General authorizedseeking
the death penalty: $218,112
o The cost of defending a federal death penalty case that is resolved by menas of a tnal 15
higher than the cost of defending a case that is resolved through a guilty plea, 'even though
mant guilty pleas are entered after most of the preparation for trial has been completed The -
number of federal death penalty trials, and the number of individdual defendants tried on
capital charges, has 1ncreased since the federal death penalty was revived by Congress in
1988. _
o Average total cost per. represenation of a sample of authorized federal death ptl.m]ty cases
- resolved through a guilty plea: $192,333 |
o Average total cost per represenation of a sample of author[zed tfederal death penalty cases
- resolved throuph a trial: $269,139
o Average total cost of prosecutingan authorized federal death penalty case, not including |
non-attorney investigative costs or the costs of experts and other assistance provided by law
enforcement apencies: $365,000 '

[

Race and the Federal Death Penalty

Of the inmates on federal déath row now, over three-quarters are members of racial mmorltles
According to statistics from the Federal Death Penalty Resource Counsel Project (3/8/00), of the 196
federal death penalty prosecutions authorized by the Attorney General since 1988, 47 have been white,
-38 Hispanic, 10 Asian/Indian and 101 African-American. 149 of the 196 prosecutions (76%), have been
against minority defendants See also Racial Disparities in Federal Death Penalty Prosecutions:
. !__
20f4 , ‘ 7/23/2000 4:03 PM
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- 44 awaiting, or now on trial for capital charges
{Source: Federal Death Penalty Resource Counsel Project, 3/8/00)

'Cle-meucy
For Federal Death Row inmates, the President alone has pardon power.

.Native Americaus

1988-1994, prepared by the Death Penalty Information Center at the request of the Chalr of the House
Judiciary Subcommlttee on Civil and Constitutional Rights. .

Disposition of the Cases (as of 3/8/00)

Of the 196 defendants approved by the Attorneys General for capital prosecution since 1988:

62 cases were discontinued as death penalty cases after a plea bargain .
24 requests for the death penalty withdrawn before trial

32 were sentenced to less than death after jury or judge voted against death
18 were sentenced to death and are pending on appeal

10 were acquitted or the capital charge was dismissed

3 died/committed suicide before sentencing

3 awaiting retrial or resentencing after reversal on appeal .

Other Notes on Dispositions (not updated)

Since the 1994 law expanding the federal death penalty went into effect, 243 cases have been reviewed
for capital prosecution and the review committee recommended seeking the death penalty in 69 of these
cases. ' .'

{Source: Justice Dept. as quoted in Washington Post, 1/11/98) -

Since the federal death penalty resumed, the Attormey General's review process has considered seeking
the death penalty against 418 defendants, in 283 capital prosecutions were not authorized, arid in 135
secking the death penalty was authorized. The comparable numbers for 1998 alone are: 166 defendants
reviewed, 122 not authorized, 44 authorized for the death penalty.

(Source: R. Little, The Federal Death Penalty: History and Some Thoughts About the Depai tment of
Justice's Role, 26 Fordham Urban L.J. 347, 429 (l 999))

Method of Execution ' | _ _ _

Under the 1988 federal death peﬁalty law, no method of execution was provided in the statute. President

Bush did issue regulations in 1993 authonzmg tethal injection as the method of execution.; Under the
1994 law, the manner of execution will be that employed by the state in which the federal sentence is
handed down. If that state does not allow the death penalty, the judge may choose another state for the
carrying out of the execution. The federal Bureau of Prisons has converted an old cell block in Terre
Haute, Indiana, into a new facility for condemned federal prisoners.

Appeals

There is only one appeal granted to the defendant as a matter of right and that is an appeal of the
sentence and conviction to the U.S. Court of Appeals for the Circuit in which the case was tried. There is
also one chance to present any facts which were overlooked or unavailable at the time of the trial. All
other review, such as Supreme Court review, 1s discretionary and can only be requested once except
under the rarest of factual situations requiring both clear proof of innocence and certain constltutlona]
violations.

The use of the federal death penalty on Native American reservations has been ieft to the discretion of
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the trlbal governments. Almost all the tribes have opted not to use the federal death penalty. As of
January 1, 2000 there were 46 Native Amencans on state death rows. (NAACP Legal Defense Fund)

U.S. Military |
The U.S. military has its own death penalty statute, utilizing lethal injection, though no executions have
been carried out in over thirty years: There are 7 men on the mllltary death row, five of whom are black,
one whltc and one A‘;Ian -

HOME | WHAT'S NEW | TOPICS | DPIC REPORTS
EXECUTIONS | DEATH ROW | STATE-BY-STATE INFORMATION | INNOCENCE | RACE
COSTS | METHODS | JUVENILES | WOMEN | HISTORY [ INTERNATIONAL | DETERRENCE
PUBLIC OPINION | CONTACT DPIC | ADDITIONAL RESOURCES :
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Deat-hl Row USA

Death Row Statistics
As of April 1, 2000

TOTAL NUMBER OF DEATH ROW INMATES KNOWN TO LDF: 3,670

Race of Defendant:
White 1,698 (46.27%)
Black 1,574 (42.89%)
Latino/Latina - = 321 (8.75%)
Native American © 46 (1.25%)
. Asian 3t (.84%) -
Unknown at this issue 0 (.0%)
Gender:
Male 3,615 (98.50%)
Female 55 (1.50%)
Juveniles:
~ Males 69 (1.88%)

JURISDICTIONS WITH CAPITAIL PUNISHMENT STATUTES: 40
{Underlined jurisdiction has statute but no sentences imposed)

Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, Idaho,
Illinois, Indlana Kansas Kentuckv Lou1s;ana Maryland Mississippli, Mlssoun Momana iNebraska
Nevada New Hampshlre New Jersey, New. Mex;co New York, North Carolma Ohio, Okiahoma
Oregon, Pennsylvania, South Carolina, South Dakota Tennessee, Texas, Utah, Vlrglma W'lshmgton

Wyoming, U.S. Government, U.S. Military.
JURISDICTIONS WITHOUT CAPITAL PUNISHME'NT STATUTES- 13

A]aska District of Columbia, Hawaii, [owa, Maine, Massachusetts, Michigan, Minnesota, North Dakota_.

R_hodelsland Vermomt, West Vlrglnla W:sconsm

Additional Information:
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& In the Umted States Supreme Court - October Term 1999
(Slgmﬁcant Crlmmal Habeas, & Other PendmgCases)

@ Execution Update
(total executions by year, gender, race, and defendant-victim racial combinations)

@ Execution Breakdown by State

@ Summary of State Lists of Prison_ers on Death Row
(totEl of prisoners on death row in each state, by race)

@& State Lists ofPrlsoners on Death Row

Bﬁck to Death Row USA Home

Back to DPIC Homepage
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~ Death Row USA

- Summary of State Lists of Prisoners on Death Row

As of April 1, 2000
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I
Note: 8 prisoners were sentenced to death in more than one state, 1 of them 1 in 3 states. They are
included in the chart above for each state in which they were sentenced to death, but the total number of -
pnsoners under sentence of de'lth 183670,

Additional Information:

Death Row Statistics

In the United States Supreme Court - October Term 1999
(Signficant Criminal, Habeas, & Other Pending Cases)

~ Executjon Update :
- (total executions by year, gender, race, and defendant victim racial combmatlonb)

- Execution Breakdown by State

State Lists of Prisoners on Death Row

Back to Death Row USA Home

Back to DPIC Homepage
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MEMORANDUM FOR THE PRESIDENT .
FROM:  BETH NOLAN

BRUCE LINDSEY
MEREDITH CABE

SUBJECT:  Death Penalty

I . Federal Death Row
Currently, there are 19 inmates on federal death row. Thirteen are black, 4 are Lvhite, lis

Hispanic, and 1 is Asian. Five were Bush Administration prosecutions. The convictions

- occurred in the following states: Alabama, Arkansas, Colorado, Georgia, Illmols Kansas

Mlssoun (2), Pennsylvama Texas (6), and Virginia (4). i

Three more individuals whose juries recommended the death penalty await formal
sentencing. One is white, two are black/Hispanic. They were conwcted in Arkansas and
Missouri (2).

L Department of Justice Statistical Survey

|

The Department of Justice has completed a survey of the racial/ethnic comp051t10n of

~defendants and their victims in death penalty-eligible cases that have been submitted by U.S.
Aftorneys to the Attorney General’s capital case review committee.! The DO)J survey covers the
633 cases qubmitted between January 27, 1995 (when the review process was put into place) and
February 14, 2000.> The DOJ survey therefore does not include data on pre-1995 federal cases;
cases in which the federal government does not charge a defendant with a death- ellglble offense,
either out of deference to a state prosecution or for another reason; or cases with a death-eligible
charge in which the death penalty is foreclosed as part of a plea agreement. ;

' The survey'covers cases in which a U.S. Attorney has charged a defendant with an offense that can carry the death
penalty, Under the Department’s death pepalty protacol, U.5. Attorneys should submit to the Attorney General for
review “all federal cases in which a defendant is charged with an offense subject to the death penalty,” regardless of
whether the U.S. Attorney intends to request authorization to seek the death penalty. Prior to 1995, U.S. Attorneys
submitted cases only when they wished to seek the death penalty.

? Only 12 of the prisoners currently on death row were sentenced during the survey’s reporting period. (A total of 15
.defendants were sentenced to death during the reporting period, but 3 have since had their death sentences vacaled).
Five were charged before the current review process was in place, and 2 were convicted after end of the study

period.




The DOJ survey includes data at each stage of the Attorney General’s review process:
submission of a case to the Attomey General’s review committee; review of the caseland
decision by the Attorney General whether to authorize the U.S. Attorney to seek the dleath
penalty; and trial and sentencing.. The DOJ survey also includes statistics on defendants broken

.down by the geographlc dlstrlcts of the U.S. Attorneys’ offices that prosecuted the defendants.

In brief, the DOJ survey shows that, of the cases subrnined, 19% of defenda.nts were
white, and 82% were minorities.” The Attorney General authorized seeking the death! penalty
apainst 143 defendants, 29% of whom were white, and 71% of whom were minorities. Of the
143 defendants against whom the Attorney General authorized secking the death penalty, 49
pleaded guilty prior to trial, and the death penalty authorization was withdrawn. Of those who
pleaded guilty and avoided the death penalty, 43% were white, and 57% were minerities. * With
.respect to geographic disparity, of the 633 total cases submitted to the Attorney General’s review
process, 267 {or 42%) came from just 5 of the 94 districts. Twenty-five districts did nlot submit
" any cases to the Attorney General during the survey period.

DOJ has noted that, while the statistics show the Attormey General’s review process is not
racially biased — the Attorney General authorized seeking the death penalty against a lower '
percentage of minority defendants than the percentage of minority defendants whose cases she
_ reviewed — they are aware that many homicide cases are not submitted to the review process at
all. And, despite the apparent faimess of the review process, the statistics on federal death row
(although limited to 19 cases) do not compare favorably with state statistics. For exaruple, only
. Maryland has a higher percentage of black prisoners on death row, and no state has as low a
percentage of white prisoners on death row. :

!

A brief summary of some of the DOJ survey’s findings is attached. A SO attached is
state-by-state information on the race of defendants on death row and a recent articie from the
C'hfcago Tribune about racial d:sparlty in plea bargaining in the federal system.

II.  Matters for Response and/or Further Study .
: |
A. Why do'five U.S. Attomeys offices submit cases to the Attorney Generlal ata
much higher rate than the other 89 offices, including 25 offices that have not
submitted any cases to the Attomey General since the protocol went into effect?
A study might look at the pattern of submissions by the U.S. Attorneys’ |off 1ces
taking into consideration, among other things, the charging practices of nearby

U.S. Attorneys’ offices and state and local prosecutors.

B. Why are some homicide cases that could carry death-eligible charges noit
submitted to the Attorney General’s review process? Representative rural,
* suburban, and urban areas could be analyzed to determine the ways in which, and

Percentages may not total 100 because of rounding.
1 The statistics on pleas also show shat 51% of ail white defendants against whom the Attorney General authorized
secking the death penalty entered into plea agreements foreclosing the death penalty. By contrast, only 27% of
black defendants agamst whom the death penalty was authonzed pleaded guilty. :




‘'the reasons why, homtctde cases are (1) directed to the sfate or federal system and
(2) charged with elther capttal OT Non- eapltal offenses.

C. Why is there a disparity between the raci'll makeup of those for whom tghe death
. penalty is authorized and those who plead guilty prior to trial as part of plea
bflrgams under which the death penalty is foreclosed‘7

IV.  Who Should Perform Study

Further study could take two basic forms either (l) a “blue rlbbon commtssron > llke
that appomted by Governor Ryan, or (2) the Attorney Genera! could conduct further study A
commission could probably be created by. Executive Order, but would require fundtng to
- operate.” It also seems that it would take far longer for a commission to be created, appointed,

funded, and to start its work, much less reach any meaningful conclusions.® Given those
considerations, we recommend that you direct the Department of Justice to execute a study, or
studies, of these issues. In either case, DOJ has estimated that a study of these issues probably
could not be completed in 6 months, and is more likely to take at least a yefir ' R

DECISION:

'AGREE

DISAGREE

DISCUSS

% Senator Felngold has introduced ]cg,tsiatlon that wou!d inslitute a moratonum on the death penalty, and that would
establish a “National Coimmissioh on the Death Penalty” to study “ali matters relating to the administration of the
death penattv Senator l'elngo[d s ‘proposed cornmtss.]on would study the death penaity in both the federal and state ™
systems. _ :

¢ A DOJ study could also have a “commission” etemcnt for example at the Attorney General’s dlrectlon the
dircctor of the National Institute for Justice appointed a National Commission on the Future of DNA Evidence to
carry out a study of DNA evidentiary issues, including post-conviction testing. That study was supported bya DOJ
' component but had the 1nput of several ¢ outsnde eommtssnoners B

(W]



DRAFT - August 3, 2000 (3:04PM) _W/[’P@JH
SURVEY OF THE FEDERAL DEATH PENALTY SYST]EM
' - (1988-2000)
U.S. Department of Justice

Washington, D.C.
August __ 2000

INTRODUCTION

During the twentieth centu.ry the federal government infrequently carried out thc death
penalty against criminal defendants. From 1927 to 1963, the federal government executed 34
criminal defendants. There has not been a federal execution since 1963. |

: On November 18, 1988 the Pre51dent sagned into law the Anti-Drug Abuse Act: of 1988,
A section of this law, known as the Drug Kingpin Act (DKA), made the death penalty available
as a possible punishment for certain drug-related offenses. The availability of capital punishment

in federal ciminal cases expanded further on September 13, 1994, when the President sxgned

" into law the Violent Crime Control and Law Enforcement Act. A section of this law, known BS
the Federal Death Penalty Act (FDPA), designated approximately 60 federal offenses as capital
crimes. In signing the Antiterrorism and Eﬂ'ccnve Death Penalty Act of 1996 (AEDPA), the
President added another four federal offenses to the list of capltal crimes

Despite this expansion of the federal death penalty over t.he last 12 yea.rs the vast
majority of capltal cases have been prosecuted in the states. As of the end of 1998, there were
3,433 defendants with pending death sentences in the states, compared with 19 defendants with
currently pending death sentences in the federal system as a result of convictions under the DKA
and the FDPA. Federal death row inmates thus account for approximately one-half of one
percent.of ali the defendants on death row in the United States. |

Part I of this Survey provides an overview of the decision-making process in the federal
death penalty system. Part II provides available racial/ethnic data about each stage of thic federal
decision-making process from November 18, 1988 to July 20, 2000, Part III provides a\(ailable
- racial/ethnic data about the overall federal decision-making process during the same period. -
Given that certain percentages in Parts II and III are based on small subsets of individuals, the
reader should use care in drawing conclusions from them about the overall application of the -

- federal death penalty. Part IV provides limited racial/ethnic data about the prosecution of
homicides and the imposition of the death penalty in the states.” Given that the pool of state
defendants is much greater than the pool of federal defendants, the reader also should use care in
drawing comparisons between the state data in Part IV and the federal data in Parts I and III.
Finally, percentages in this survey do not always add up to 100 because of rounding,. -




~ PARTI: AN OVERVIEW OF THE DECISION-MAKING
PROCESS IN THE FEDERAL DEATH PENALTY SYSTEM

Part I of this Survey presents an overview of the decision- makmg process in the federal
death penalty system. Section A describes the initial stage of the process, in which a dcc151on is
made whether a particular case will be prosecuted in the state or federal system. For tholse cases’
that are prosecuted in the federal system, Section B describes how one of the 93 United States
Attorney across the country decides whether to recommend to the Attorey General that.he or

she be authorized to seek the death penalty in the case. Section C describes the next stage in the
process, in which the Attorney General's Review Committee on Capital Cases in Washington,
D.C. (the Review Committee) decides whether or not it agrees with the United States Attomey s
recommendation as to whether the death penalty should be sought. Section D descnbes|the

~ Attomey General’s decision-making process. Section E describes the various decisions and
procedural routes that are followed after the Attorney General authorizes a United States‘
Attomeys to seek the death penalty. ‘

A. STA-TE VERSUS FEDERAL PROSECUTION - : ‘

o
Prior to 197 __, the states and the federal government executed individuals who had
committed murder and a variety of other crimes, such as rape and kidnapping. Today, however,
all defendants on death row, both in the state and federal systems, were convicted of crimes
specifically related to homicides.'

As with most crimes, homicides principally are investigated and prosecuted by state law
enforcement authorities, either as capital or non-capital cases. From 1988 to 1998, the latest year
from which statistics are available, a total of 238,320 homicides were reported (but not
necessarily prosecuted, either as a capital or non-capital case) throughout the United Stattl.s See
Table _. During the same time period, approximately ___ defendants (___ %) were prosecuted
and conwcted in the federal system for acts of hornicide (either as & capital or non-capltal case).
See Table ___

Even where federal _ll.ll'lsdlctlon technically may exists over a parucular homlclde, such as
komicides committed during street-level robberies, state prosecutors continue to prosecute the
bulk of murders in this country without any involvement of federal authorities. In those |
instances where both state and federal law enforcement officials have concurrent jurisdiction
over a particular homicide, and there is more than an insubstantial federal interest in the case,
there are a wide range of considerations that affect how, and by whom, such a case will be

handled. When homicides are prosecuted federally - either as a capital or non-c3pital casfe --itis

"While the vast majority of crimes subject to the death pe.nelty under federal law involve homicides, a few -
do not. See 18 U.S.C. §§ 794 (espionage); 2381 (treason); 3591(b)(1) (certain aggravated narcotics trafficking
. offenses). The federal government has not sought the death penalty in any such case since 1988.

¢ 2
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often because of the availability of certain federal laws or federal investigative or prosecutorial
tools. For example, federal authorities have certain laws available (e.g., the racketeering
statutes) that may make it easier to* prosecute simultaneously many members of a violent
organizations that engage in a pattern of violent activities. At the same time, federal prosecutors
do not face the same evidentiary or procedural restrictions that state prosecutors face in Eertain
jurisdictions, Additionally, many states lack the equivalent of the federal witness protect:lon
program and the investigative resources and expertise of federal law enforcement agencies. For
these and other reasons, state prosecutors may decide to refer certain homicides to their federal
co_imterparts.
i

Apart from these differences in laws and resources, which often affect whether a
particular homicide is prosecuted in state or federal court (as a capital or non-capital case), state
and federal law enforcement officials often work cooperatively to maximize their overall ability
to prevent and prosecute violent criminal activity in their respective communities. Indeeld, itisa
central feature of current federal law enforcement policy that the 93 United States Attdrrlleys '
across the country work closely with their state and local counterparts to develop i 1mt1anves to
combat the most pressing crime problems affecting their jurisdictions. In some areas, these
cooperative efforts lead to agreements that certain kinds of offenses will be handled by—federal
authorities. -In Puerto Rico, for example, the United States Attorney has agreed with his local
counterpart that the federal government will prosecute carjackings involving death, whlch has led
to a disproportionately large number of homicides being handled by that particular United States
- Attorney’s Office. In other areas, by contrast, these cooperative efforts lead to a federal |
emphasis on crimes other than homicides, leaving most homicides to be handled pnmanly by
state prosecutors. These decisions are not, however, static ones. A given homicide that ¢ appears
to be of purely local interest may, upon further investigation months or years after the offense
prove to be related to organized multi-jurisdictional criminal activity that is being mvcsﬂgatcd by
federal law enforcement officials, who may seek to transfer the case from state prosecutors to
federal prosecutors. - |

These and other individual considerations are not readily susceptible to meamngful
statistical analysis.

B, THE UNITED STATES ATTORNEYS

. Once a particular homicide case has come into the federal law enforcement system, the
first decision for the United States Attomney is whether to consider the case at all as capltal-
eligible. Not all homicides in the federal system are capital-eligible. For example, a Umted
States Attomey that has jurisdiction over a highway that runs through federal iand may decide at
the outset of an investigation that a vehicular homicide was negligent at best and should not even.
be considered as capital- chglble , |

- For those cases that are potentially capital-eligible, however, the United States Attorney
must decide whether he or she wishes to recommend to the Attorney General that he or she be
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authorized to seek the death penalty in that case. With the enactment of the Drug Kingpin Act in
1988, the Department of Justice instituted a policy that required a United States Attorney to
submit to the Attorney General for review and approval those cases in which the United States
Attorney affirmatively wished to seek the death penalty. Under this policy, the de01s10n| not to
seek the death penalty was left entirely to the United States Attorney’s discretion. On J anuary
27, 1995, following the enactment of the FDPA, the Department altered this policy to require
United States Attomneys to submit to the Attorney General for review "all Federal cases in which
‘a defendant is charged with an offense subject to the death penalty, regardless of whether the
United States Atlomney intends to request authorization to seek the death penalty.”

This new protocol does not require United States Attorneys to submit to the Attorney
General gll of the potentially capital-eligible defendants in the federal system. First, even when
United States Attorneys charge a defendant with a capitai-eligible offense, they have the : /2 _
discretion to conclude a plea agreement with the defendant foreclosing the death penalty before
submitting the case the Attorney General for review. For example, soon afier indicting sleveral
defendants for capital-eligible offenses, a United States Attorney may decide to enter into a
cooperation agreement with one of the defendants, under which the defendant agrees to prowde
truthful testimony against his co-defendants in exchange for a promise that he or she will not face
the death penalty. Second, United States Attorneys have the same discretion to enter into pleas
after arresting a defendant but before asking the grand jury to charge him in an indictment with a
capital-eligible offense. Third, United States Attorneys have the discretion nof to charge a
 defendant in the first place with a capital-eligible offense. For example, a United States Attorney

might decide in a particular case that he or she simply could not prove to a jury beyond a '
reasonable doubt that the defendant had the requisite level of intent to be charged with a capital-
eligible offense. Fourth, United States Attormneys have the discretion not to submit to the-
Attorney General for review those potentjally capital-eligible cases in which the United States
Attorney initially considered the case for federal prosecution, but ultimately decided to defer
prosecution to state authorities because the federal interest in the case was insubstantial. ‘For
example, while an isolated homicide committed during a street robbery might in some |
circumstances technically be sub_;ect to federal prosecution, most such homicides are handled by
state prosecutors. :

The reader should note that there has been no centralized data coliection process in place
regarding these four categories of cases. As a result, the data regarding submissions.by Umted
States Attorneys that are set forth in Part II of this Survey do not include information regardmg
the entire pool of capital-eligible defendants in the federal system since 1988.

Beyond these four categories of cases, there remains a significant numbex of cases that .
United States Attorneys must submit to the Attorey General for review since the current
protocol went into effect, namely, those in which a United States Attorney charges a capital-
eligible offense and does not enter into a plea with the defendant before making a submission to
the Attorney General. In making submissions in these cases, the United States Attorney must
recommend to the Attorney General whether or not he or she believes that the death penalty
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should be authorized in that case. Prior to doing so, the United States Attorney or his or her
designee will meet with the defendant’s attomeys and allow them to make written and oral
presentation as why the death penalty should not be sought in the case.” '

Once a United States Attorney decides whether or not to seek authorization from the
Attomey General to pursue the death penalty, he or she is required to submit detailed mformahon
about the case to the Capital Crimes Unit (CCU) of the Criminal Division of the Deparl:ment of
Justice.® In particular, the United States Attorney must submit a comprehensive dlscusswn of the
theory of liability; the facts and evidence relating to the issue of guilt or innocence; the facts and
evidence relating to any aggravating factors (including victim impact) or mitigating factlors, the
defendant's background and criminal history; the basis for Federal prosecution; and any other
relevant information, The United States Attorney is also required to submit any matenal
received from defense counsel in opposition to the death penalty, and other significant l;
documents such as confessions, key wiiness statements, and autopsy and crime scene reports®,

o _ . |

Under current Department policy, bias based on characteristics such as an individual’s
race or ethnicity can play no role in a United States Attorney’s decision to recommend the death
penalty. Moreover, a United States Attorney may not provide information about the --—-
race/ethnicity of the defendant to the CCU attorneys handling the case, to the Review
Committee, or to the Attorney General. As a result, the decision-making process in Washington,
~ D.C., which is described below, is race/ethnicity-blind, unless such information is explicitly
raised by defense counsel.® -

’Since ____, federal law has expressly required that, upon the request of an indigent
capital defendant, a federal judge appoint two attorneys to represent the defendant and make
available sufficient funds for reasonable investigative and expert services. The attorneys
appointed to represent an indigent defendant must have the "background, knowledge, or
experience [that] would otherwise enable him or her to properly represent the defendant,|with
due consideration to the seriousness of the possible penalty and to the unique and complex nature
of the litigati¢ on." Further, at least one defense attorney must be "learned in the law of capital
cases." : 5

: 1

*The CCU was created in 1998 and consists of a small group of experienced capital

- litigators who assi st in handling various aspects of the Department's death penalty procesi.scs.’-

*On occasion, United States Attorneys have changed their recommendations about

particular cases after new information about the case came to light or after further con51derat10n :

Since the data on these changed recommendations has not, to date, been systematically captu:ed
the data presented below is limited to the initial reconnnendatlons of United States Attorneys.

5The only individuals in Washington, D.C. who are pnv}' to the race/ethnicity
information are paralegals in the CCU who collect this data under separate cover from the United
States Attomeys. This data forms the pool from which all of the federal data on race/ethnicity

5
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C.  THE ATTORNEY GENERAL’S REVIEW COMMITTEE

With the issuance of the new death penalty protocol on January 2‘7 1995, the Attorney
General created a permanent advisory panel, the Review Committee, to assist her in determlmng
whether to seek capital punishment in cases submitted for review by United States Attorneys.
The Review Committee currently has five members appointed by the Attorney General (Wlth
three members required for a quorum), and includes, as a matter of practice, at least one designee
of the Deputy Attorney General and at least one de51gnee of the Assistant Attorney General for
the Criminal Division. ‘

For each case submitted by a United States Attorney, the Review Committee recewes all
of the underlying materials that have been submitted by the United States Attorney, mcludmg the
materials from defense counsel. The Review Committee then meets with defense counsel either
in person or on video conference, along with attorneys from the United States Attorney's s Office
and the CCU, During this meeting, defense counsel are invited to make an oral presentanon to
the Review Committee as to why the Attomey General should not authorize the United States
Attorney to seek the death penalty. Thereafter, the Review Committee makes its -

. recommendation to the Attorney General as to why the death penalty should, or should not, be
sought in that case.

D. THE ATTORNEY GENERAL

~ Before considering a particular case, the Attorney General receives the recommendanon
of the United States Attorney, the recommendation of the Review Committee, and all of |the
underlying rnaterials that have been submitted by the United States Attormey, including the
materials from defense counsel. After discussing the case with the Review Committee and the
CCU attorneys (and with the United States Attorney for the case when he or she dlsagrees with
the recommendation of the Review Committee), and after careful review of all of the relevant
material (including, at times, additional information gathered at the Attorney General’s request),
the Attomney General signs a letter to the United States Attorney either authorizing the ﬁl;ing of a

notice of intent to seek the death penalty or authorizing the United States Attormney not to file

that is reported below is drawn.

N
$As with the recommendations of United States Attorneys, the Review Committee has, on
occasion, changed its recommendations about particul ar cases after new information aboPt the
case came to light or afier further deliberation. Since the data on these changed votes has not, to
date, been systematically captured, the data presented below is 11rmted to the initial

recommendations of the Review Committee.




such a notice.’

E.  POST-AUTHORIZATION ACT[VITY

A decision by the Attorney General to authorize a United States Attorney to seek the
death penalty is always subject to reconsideration until the jury has recommended a sentence.
Thus, even after such a decision has been made, additional facts or arguments may be brought to
the Attorney General's attention in support of a request to withdraw a notice of intent to seek the
death penalty. Such reconsideration can be sought by defense counsel, the United States
Attorney, the Review Committee, or the Attorney General herself,

In addition to reconsideration by the Attomey General, the Attorney General’s decision to
authorize the seeking of the death penalty can also be changed by means of a plea agreement
between the United States Attorney and the defendant that forecloses the possibility of capital
punishment. This may occur, for example, when a key witness recants testimony or otherwise -
becomes unavailable on the eve of trial. Under current Department pollcy, such agreements do
not require the Attorney General's prior authorization. _ |

For those defendants who proceed to trlal there are two phases to the case. Inthe " gmlt
phase," the jury must decide unanimously whether the prosecution proved beyond a reasonable
~ doubt that the defendant has committed the underlying death-eligibie offense. If the jury finds
the defendant guilty, the case proceeds to the "sentencing phase.”

At the sentencing phasc, in order to meet legal requirements for the imposition of the
death penalty, the prosecution must prove beyond a reasonable doubt that the defendant |
committed the capital offense with a certain level of intent. In addition, the prosecution must
prove any aggravating factors beyond a reasonable doubt, and must prove at least one from a list
of specific factors set ouit in the applicable statute.® In recommending a sentence, the jurjlr may

“only consider aggravating factors that it unanimously finds to have been proven beyond a

’In some instances, the Attorney General does not make a decision on a case submitted
for review by a United States Attorney. For example, in some cases the United States Attomey
may enter into a plea agreement with a defendant while the case is under consideration by the
Attorney General (or the Review Committee). In other cases, consideration of a given defendant
may be indefinitely suspended if the defendant is a fugitive.

lEAIthcn.tgl'l the exact list of aggravating factors varies depending on the nature of the offemse, the statutory

~ list of factors generally includes: killing multiple victims; committing the capital offense against particularly
vulnerable victims or high-level public officials; paying someone else to commit the murder; committing the murder
for pecuniary gain; committing the murder while committing other serious crimes; causing a grave risk of death to
persons other than the actual victims; comimitting the offense in a particularly heinous manner; engaging in
substantia} planning or premeditation in committing the murder; or having a previous cunvlctmns for uther| serious
offenses. See U.S.C.§ 3592(b)-(d); 21 U.S.C. § 848(_ ). :
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reasonable doubt. Mitigating factors can include any of several specific factors listed u'i the
statute, as well as anything else "in the defendant’s background, record, or character or a.ny other
circumstance of the offense that mitigate against imposition of the death sentence."? Mltlgatm g
factors need only be proven by a preponderance of the evidence, and each juror can make an
individual decision as to which factors have been proven to his or her satisfaction. Both the
prosecution and defense may, in the judge’s discretion, rely on information that might not be
admissible as evidence in the guilt phase of the trial (such as hearsay, for example); andmay also
rely on all of the evidence submitted during the guilt phase without having to present it anew
during t.hc penalty phase. |

At the end of the sentencing phase, the federal judge instructs the jurors that they must
each weigh the aggravating and mitigating factors and decide upon a sentence. The judge also
instructs the jury that they may not in any way consider the race, national origin, sex, or religious
beliefs of the defendant or the victim in reaching a verdict. Jurors are then given at least two
sentencing options: death or life in prisen without any possibility of release. With respel:t to
~ certain offenses, jurors are also given a third option -- to have the judge impose a lesser scntcncc
authorized by statute. In reaching their verdict, which must be wnanimous, each juror miust '
certify that he or she did not, in fact, consider the race, national origin, sex, or rehglous-ﬂehefs of
the defendant ot the victim in reaching his or her determination and that his or her determination
would have been the same regardless of those factors. In all cases, the jury’s decision is bmdmg
~ upon the judge.

The specific mitigating factors listed in the FDPA are impaired capacity, duress, minor participation,
equally culpable defendants who will not be punished by death, lack of a prior criminal record, mental or emotiona)
disturbance, and consent by the victim. 18 U.S.C. § 3592(a); see also 21 U.S.C. 848(_) (similar list ofmltlgatmg
factors under Drug Kingpin Act}.




PART II: STATISTICAL DATA REGARDING PARTICULAR
STAGES OF THE FEDERAL DECISION-MAKING PROCESS

|

A.  STATE VERSUS FEDERAL PROSECUTION

As noted above, the decision whether a homicide is prosecuted in state court rather than
federal court (as a capital case or a non-capital case) is-not readily susceptible to meaningful
- statistical analysis and no data is presented in this Survey on this stage of the decision-making
process.

B. THE UNITED STATES ATTORNEYS' RECOMMENDATIONS
gt | |

From November 18, 1995 to January 27, 1995, when Department policy required United
States Attomeys to submit to the Attorney General for review and approval only those cases in
which they affirmatively wished to seek the death penalty, United States Attorneys. sub:mtted a
total of _____requests for review, all under the Drug Kingpin Act, and all carrying the Ulmted
States Attorney's recommendation that the Attorney General authorize seeking the déath;
penalty.’® Starting on January 27, 1995, when United States Attorneys were required to|submit
to the Attorney General for review all cases in which a defendant was charged with a capital-
. eligible offense and the case was not resolved by plea bargain prior to consideration by the
Attorney General, United States Attorneys have submitted __capital-eligible defendants for
review. This section provides statistical data regarding these ____total submissions.™ |

QOverall

_[add text]

By United States Attorneys’ Recommendations

- ¥or these __ submissions, Attomey General Thomburgh decided Attorney Genera] Barr decided _,

Acting Attomey General Gerson decided __, and Attorney General Reno decided
In addition to the ___ total submissions described above, there were seven cases that cannot properly be

considered within the pre-protocol or post-protocol categories. In each of these seven cases, arising during.the
transition from the former procedures to the currerit ones, the United States Attomney submitted to the Attorney
General a recommendation nof to seek the death penalty -- before such approval was in fact required under the new
procedures. Because these cases were not in fact reviewed under the new protocol, and need not have baeen
submitted under the former protocol, they are essentially indistinguishable from an uncounted number of clases from
the 1988-1995 period {during which a United States Attorney’s decision not to seek the death penalty was not
submitted for the Atiomey General's approval) that are not accounted for in this Survey, Accordingly, these seven -
cases are likewise excluded from the data reported below. For information, six of the seven cases mvolved offenses

under the Drug Kingpin Act, and the seventh was charged under a racketeering provision, 18 U.S.C. § ]959(&)
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As explained above, only cases submitted since J anuary 27, 1995 include cases in which
the United States Attorneys recommended both for and against secking the death penalty This
section reports for this group of cases the prosecutors' recommendations, by race!ethmcxty and

geographical district (Table ). Caution should be exercised in comparing data from different
districts for the reasons set forth above in Part I.A.

[add highlight bullets]

By Capital-Eligible Statutory Offense Charged

[add highlight bullets]
By Victim

[add highlight bullets]

C. THE REVIEW COMM!TTEE’S RECOMMENDATIONS ' . .

Tables __ to ___report information concerning the racial/ethnic and geographxcal

~ breakdown of the results of the review by the Review Committee in the  -cases submltted by
United States Attorneys since the current protocol went into effect on January 27, 1995. No
corresponding information for the pre-protocol period is reported because, as noted above, the
Review Committee was not created until the revision of the capltal case review protocol in early
1995.

Overall
[add text]
By United States Attorneys’ Recommendations

[add highlight bullets]

By Capital-Eligible Statutory Offense Charged
[add highlight bullets]
By Victim

[add highlight bullets]

D. THE ATTORNEY GENERAL'S DECISION
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~ Overall

[add text]

By United States Attorneys® Recommendations

jadd highlight bullets]

By Review Committee Recommendations

{add highlight bullets]

By Capital-Eligible Statutory Offense Charged
~ [add highlight bullets}
By Victim

[add highlight bullets]

E. . POST-AUTHORIZATION ACTIVITY
Overall .
[add text]
By United States Attorneys’ Recomﬂmndaﬁbns
[add highlight bullets)

By Review Committee Recommendations

~ [add highlight bullets]

By Capital-Eligible Statutory Qffense Charged

" [add highlight hullets]

By_ Victim -
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F. FEDERAL DEFENDANTS SENTENCED TO DEATH

As noted above, since 1988, federal juries have recommended the death sentence for a
total of 25 defendants, of whom five were initially indicted before the protocol took effect on
January 27, 1995. The sentences of four of these 25 defendants {one white and three blalck all
indicted under the Department's current protocol) were vacated in subsequent judicial
proceedings. In addition, two defendants (both Hispanic) are currently awaiting formal .
sentencing following the jury's recommendation of death. Thus, as of July 20, 2000, there were

19 defendants with pe:ndmg federal death sentcnces |

Table _providesa case~by -case report of information about each of the 25 defendants as
to whom & federal jury recommended the imposition of the death penalty. For each such
defendant, the table provides the defendant's name, race/ethnicity and gender, the race!ethmmty
and sex of the victim(s) of the defendant's capital offense(s), the current procedural status of the

case, whether the case was authorized for capital prosecution before or after the unplemelntanon

of the current protocol, the capital offense(s) of conviction, and the district in which the- case was - |

indicted.
e As to the 19 defendants under a pending sentence of death as of .hily 20, 2000: ‘

- 21 percent (4) are white;

- 68 percent (13) are black;

- 5 percent (1) are Hispanic;

— 5 percent (1) is other (Asian).

L These 19 defendants were prosecuted in 14 separate cases — 10 cases had one defendant
“convicted of capital charges and sentenced to death, while 4 cases had two or more
capital defendants sentenced to death. The 14 cases were prosecuted in 12 different . .
judicial districts in 10 different states. ‘Only two United States Attomey's Offices have
prosecuted more than one capital case resulting in a death sentence, and none has
prosecuted more than two such cases. '

L 10 of these 19 defendants (53 percent) had capital convictions related to only oné|victim.

9 of the 19 defendants (47 percent) had capital convictions related to two or more victims.

L 18 of these 19 defendants were sentenced to death for crimes mvolvmg aJdotal of 27
victims. 22 of the 27 victims were male. Of thetotal 27 victims: |

- 2 percent (7) were white;
— - 59 percent {16) were black;
- 11 percent (3) were Hispanic; and
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- 4 percent (1) was other (Asian).

| |
The remaining defendant, Timothy McVeigh, was found responsible for the deatihs of 168
individuals, both male and female and of various races/ethnicities in connection with the
1995 bombing of the Murrah Federal Building in Oklahoma City, Oklahoma

13 of thcse 19 defendants (68 percent) were sentenccd to death for crimes against victims
exclusively of the same race/ethnicity. Of these 13 defendants:

- 23 percent (3) were white;

— . 62 percent (8) were black;

- 8 percent (1) was Hispanic; and _

- 8 percent (1) was other. _ : . ‘

' 6 of these 19 defendants (32 percent) were sentenced to death for crimes against at least
one victim of a different race/ethnicity. Of these 6 cases: :
E
- 17 percent (1) involved a white defendant and at least one victim who--waé not
~ white; and '
—' 83 percent (5) involved a black defendant and at least one victim who was not
- black.
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PART III: STATISTICAL DATA REGARDING THE OVERALL
FEDERAL DECISION-MAKING PROCESS B

 Part III presents an-overview of the data reported in Part II in a manner that more easily -
allows the reader to compare statistics between different stages of the Department's capital case
review process. Section A provides a cross-sectional comparison of the race/ethnic data in each
stage of the review process. Section B provides a Jongitudinal analysis of each ramalfct}uuc
group as it progresses through the various stages of the review process. Section C prowdcs
summary data about the extent to which there has been consensus among the United States
Attorneys, the Review Commnttec (in the post-protocol pcnod only), and the Attomey General
dunng the review process. |

A. CROSS-SECHONAL ANALYSIS _ ' _ ‘

Tables __to __ summarize the racial/ethnic distribution of defendants within eac!h stage .
of the Depa.rtmcnt's review process for various reporting periods. Thus, for example, the reader
can compare the racial/ethnic breakdown of defendants submitted for review against the
breakdown for the smaller group as to whom capital prosecution is authorized. SpecTcally,
Table __ presents an overall cross-sectional analysis of the race/ethnic breakdown for each stage
of the overall Departmental review process forthe  cases submitted from 1988 to 2000,

. Table ___ reports similar data forthe ___ pre-protocol cases in which United States Attomeys

recommended seeking the death penalty for violations of the Drug Kingpin Act (although Table
__ presents no data conceming the Review Committee, which did not exist in the prc-protocol

penod) Table__ reports similar data for the ___ post-protocol cases. ;

_B. ) LONGITUDINAL ANALYSIS : l

The flow charts in Tables  to - summarize the progression of decisions made durmg
the reporting period. Each flow chart reports with respect to the specified racial/ethnic group
and reporting period, the number and percentage of defendants as to whom particular decisions
were made. Thus, for example, the reader can compare the rates at which defendants of different
groups who were authorized for capital prosecution were in fact convicted of a capital offense. A
separate set of such flow charts is presented, respectively, forall __ cases since 1988, th'e
cases in the pre-protocol period, and the ___ post-protocol cases. ~ Within each set there is first
presented a flow chart for all defendants, and then one each for white, black, Hispanic, and other

defendants, respectively, as summarized below:

Table Reporting Period ‘ Group of Defcndants o
X '. Al cases since 1988 _. All defendants

X ' All cases since 1988 White defendants

X All cases since 1988 Black defendants
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ELE I

COE N A

All cases since 1988
All cases since 1988

Pre-protocol cases
Pre-protocol cases
Pre-protocol cases
Pre-protocol cases
Pre-protocol cases

Post-protocol cases
Post-protocol cases

" Post-protocol cases

Post-protocol cases
Post-protocol cases -

Hispanic defendants
Other defendants

All defendants
White defendants
Black defendants
Hispanic defendants
Other defendants

.All defendants

White defendants
Biack defendants
Hispanic defendants

‘Other defendants

C. THE DEGREE OF CONSENSUS WITHIN THE DEPARTMENT

Table __ compares the Attorney General's decisions in the ___ post-protocol.cases with
the recommendations of the Committee and the United States Attorneys on a district-by-district
basis. In addition, Table __ compares the Attorney General's decisions with the United States
Attorneys' recommendations in the ___ pre-protocol cases (the Committee did not exist in this
" period), and Table _ provides such a comparison for all

some of the findings is set forth below:

[add highlights]'?

12[add footnote regarding initial v. final recommendations of United States Attorneys and

Review Committee]

15

soid,

___cases since 1988. A summ{ary of
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PART IV: LIMITED STATISTICAL DATA REGARDING THE
HE PROSECUTION OF HOMICIDES AND THE IMPOSITION OF
THE DEATH PENALTY IN THE STATES

The criminal justice systems in the 38 states that permit the death penalty handle the vast
majority of the capital prosecutions in the United States."” These states apply the death penalty
to varying categories of criminal offenses and have varying practices both with respect to how
cases are selected for capital prosecution -- selection procedures can vary widely even within a
given state from one county to another -- and how state laws provide procedural protections to
capital defendants, There is thus no unitary "state system" against which to compare the |data
about federal capital cases reported above. Because the factors affecting the choice between state
and federal prosecution in cases of overlapping jurisdiction also vary from one locality to
another, the relatively small group of federal defendants charged with capital-eligible crimes may
not constitute a fairly representative subset of all defendants in the United States who can be
charged with capital crimes. Accordingly, there are significant limits on the ability to colmpare
state and federal data regarding the implementation of the death penalty.

Nevertheless, to the extent that such c;ompari sons can be made, Part I'V briefly éxamines

* aggregate data conceming the states’ implementation of the death penalty since 1988, B)} way of
background, Section A presents data on individuals who commit homicides and ind 1v1duals who
_are victims of homicides nationwide, regardless whether the offenders are charged with capnal or
non-capital offenses. Section B presents data on defendants who have been convicted of ],capltal
offenses and sentenced to death in the 38 states where the death penalty is available. Finally,
Section C presents data about the ___ state defendants who have actually been executed during
the reporting period." ' ' f

A

l

3The 38 states that provide for unpos;tion of the death penalty are; [list]. Twelve slates ([list]) and the
District of Columbla ban the death penalty in their respective state court systéms altogether
|.

'4Additional information concernin g individual states’ implementation of the death penalty is reported in a
BJS Bulletin entitled Capital Punishment 1998 (Dec. 1995).
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TALKING POINTS FOR THE STATISTICAL SURVEY OF THE -

APPLICATION OF THE FEDERAL DEATH PENALTY

The Departuncent of Justice has completed a statistical survey of the ra.mal!othmc
composition of deferxlants aud their victims in 633 capital-eligible cases that v wers:
submitted by the 94 United States Attomeys gorosa the country to the Attomey General
for review between Yamuary 27, 1995 (when the Department’s current death penalty

_pretocol went into eﬂ:‘nct) apd February 14, 2000 (the close of the survey paﬂud)
. ‘This msqnalmymcludﬁ data on defendants at each stage thheAttumcy Gen:f'a.ls

review process a8 of the close of the survey period. The stitistics on defendanta are also
broken down by the geographic districts of the United States Attorneys who charged the
defendants.

Under the death penalty pmtonol amxently in effect, United States Attormeys are required
to sibmit to the Attomey General for review only those cases in which they have actuslly
charged an offense subject to the death penalty and have not entered into a ples agreement
with respect to that charge. Inmnhncncummca,aUmmdStamAttnmuymunmake ,
a submission to the Attorney General, even if the United States Attomery recnmm::nds 'I'.bat
heorshenutheanthnﬂzedbyﬂ;eAﬂnme?Genﬂ:nltnsaekthedeaﬂlpenalty

Three categaries of capital-eligible defendants fall outside the current protocol and
therefore need not be submpitted by Unitad States Attorneys to the Attomey G\’Tneml for
review: (1) cascs in which a United States Attorsey charged an offense subject to the
death penalty but concluded a ples agreement prior to s'l.ﬂ:lmmmgthemsetu the Attomey
General (g,g., because the United Stetes Attomey entered into 8 cogperation agresment
with the defendant); (2) cases in which a United States Attomey exercised his or her
prosecutorial discretion not to charpe a capital-eligible cffense in the first place; and (3)

" cases in which a United States Attorney deferred federal proseeution altogeﬂ:ertoastatc

- prosecution, Dcﬁnﬂmmmmaﬁlhngmmmmmhgmmmtmdbythu
- stmm::almlrwy _ |

The statistical survey differentiates between thoge cases inwhinh.ﬂ:.e Al‘tomey[ Gr.:neral

. ultimately mthorized the death penalty and thoze in which she did not. By contrast, the

survey does nat differentiste between cases in which United States Attorneys
rwnmmmdudthedﬁﬂ:pmhyandﬂ:ummwhmhﬂwydxdmt . ‘

Percentages in this statistical muvey msy not add up to 100 becanse of rounding, Mm:yof
thn*perocnngee arv based on very small subsets of individuals; especially in such cages, tha

Al A s aw BAE el w m ol = =
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- reader should exercise eantion in dawing conclusions shout the overall application of the

death penalty in the federal systemn.

SUMMARY

wnn@

Dunng the swrvey period, United States Attorneys mhmitted for review tn the

" Attorney General cases involving €33 defendauts, with a recommendatlun either to

seek or not tn peek the death penslty. Of thoxe 633:

19 percent (119) were white;

A8 percent (303) wexe black;

29 percent (1 83) were Hispanie: aod

4 percent (28) were fram other rama]/eﬂlmc groups.

[

Of the 633 submitted cases, the Attorncy General reached a final decision w:th
" regpect ta 521 defendants as of the close of the swrvey perind. Of those 521, the ©
 Attoxney Genexal authorized United States Attorneys to seek the death penalty

against 143 (27%) of the defendants and not to seek It againat 378 (73%), Ofthe .
378 defendantn apainst wham the Attorney General did not authorize the fleath
penalty:

— 16 pervent (64) were white;
- 49 porcent (187) were black;
- 31 percent (118) wexe Rigpanic; and

LT SPM(IS)Wmnmu

Of the 143 against whayo secking the Attorney General did authorize the death
penalty: -

- ' 29 percent (41) were white;

- 45 percent (64) were blads

- 20 pement(ZS)waremspam anct
- 7 percent (10) ware other.

'Of the 143 against whow the desth pewty was authorized, 49 pleaded guilty prior

to trinl as part of plea hargsib pursiuant to which the death penalty authorization
wai withdravn. Of thoae 492

43 pexcent (21) wer white;

35 percent (17) were bladkg

16 percent (3) wero Hispanic; end

6 percent (3) were other. .

Ml R e =R mas = e oa e =arow [
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Of the remaining 94 against whom the death penalty wax authorized, §3 had theijr
trial pending and 41 had their trinls completed as of the end of the survey pexiod. Of
thoge 41 defendants, 37 were convicted of a capital offense at the gmiltfiunucenne
stage of trial. Of thoge 37, 22 did oot receive the death penalty. Of the remaining

15 who were sentenced to death: |

- 20 percent (3) were white; : |
73 percent (11) were blacks -

- 0 percent (0) were Hispanic; and

- 7 percent (1) were other.

Twa of the 15 defendants nenwnced to death had their sentences vacated hefore the
close of the survey period, lvaving 13 with pending death sentences at the J:onclusmn
of the survey period. Additionally, S defendants who were charged hefnra the
ewrTent death penalty protocol toak cffeet had pending death sentences at 'the
conelusion of the survey period. Of the 18 totnl defendants with pending ﬂeﬂth
sentences af the conclugion of the sarvey ptnnrl.

- 22 percent (4) wera whitr;

- 67 percent (12) were hiack,

~ 6 percent (1) were Hispanic; and -
- & percent (1) were other.

With respect to victims, of the §514 defendants charged ia cases with 1d1=nhﬁud
victimn, 373 (73%) were the same raeu.-.fethmcity as all the victims associated with
their capital charges: _

~  When both the defendant and all victims were white (80 dnfenda.nts),ﬂ:ll.edﬂath
penalty was authorized for 45 petcent (36) of defendants;

~  When both the defemdant and all victims were black (171 defendants), the death
penslty was authorized for 20 percent (35) of deferidants; and

~ °  When both the defendant and all victitas were Hispenic (108 defendam),the death
penalty was authorized for 20 percent (22) of defcadents,

OF the 514 defeadants clurged in cases with identiffed vietims, 141 (27%) were of 2
different race/ethnicity than at least oue victhn associated with their capttal charges:

- thnthedefmdamwsvdmemdatlmstnnewmmwasmtwhm(ls

defendants), the death penalty was authiorizad for 33 percent (5) of defendants;

- Whmmﬂdefendmmhlmkandatlcastuneu:thHnutbLmkUB :

dafendants), the death penalty was imthorized for37 percent (29) of dofendanis
- Whmﬁcdafendantwasﬂhpmcandnlmtnnﬂﬂctmwnotﬂlspamc(BT
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dcfcndants) the denth penalty was m::thonz.:d for 16 pereent (6) of defendan:m

With respect to geographic nteu. of the 633 submissinm by United States Attorneys
to the Attorney General (with a recommendation for or against the deathlpenalty),
267 suhmmsionn (42 percent) came Irom the follawing $ Districts:

11 percent (67) were from the District of Pnerto Rica (San Inar.)
10 percent (62) were from the Bastemn District of Virginia (Alexandria);
8 percent (51} were from the Bastern Distdct of New York (Broaklyn);
7 percent (47) were fom the Southern Distriet of New York (Manhattan);
6 pexcent (40) were from the District of Maryland (Baltimore).

[ B T |

The remiaining 366 submisnions (58 percent) carpe from 64 ather Dun'mtx, none of
which submitted more than 17 cases. 25 Districts did ot submit amy cases to the :
Attorney General daring the survey period.

Direct the Criminal Division and the Attumcy General’s Advisory Committes of U.S.
Attorneys (AGAC) to develop detailed guidelines for deciding which hemicide cases to
prosecute i the federal system rather than in thestatesyatems |

Amend the current death p&nalf)' protocol to require United States Attomeys to submit to
the Attornsy General for review all capital-eligible cases, not just those in which, a United -
States Attomey actually charges a capxtnl-ehg:,ble crime, \

Amend the current daath penaliy protncol 1o require Unitsd States Atiorneys to seek tha
Attorney General’s pennission before allowing o defendant to plead guilty to an offcuse

not carrying the death penalty in cages in which the Attorney General prewously

aathorized the United States Attarney to seek the death penalty. - |

Direct the Criminal Division, the AGAC, and thn Natmnal Institute of Justice to

commisgion sﬁld.les along the following lines: :
=  Asgtudy of 2 gresevtative rural, subwrban, and urben arexs that‘ apalyzes
- the ways in which, and the reasons why, homicide cases are; () directed to
the state oy fedaral systems, and (i) charged eithsr non-capitally or
capitally. | -l

- .Asmdyufﬂ::pattemofsubmissmnsbyrheUnltcdStamaAttumeys
Offices, inchuding, but not limited to, an gnalyats of the factars contn‘bunng
To the fact that: () Sve Offices submit cases to the Attorney General ata

O FTM AN AT TN AT ren EATLT ~aeosy
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much higher rate than the others 89 Offices; and (if) 25 Offices have not
submitted any cases 1o the Atiorney General since the protocoal went into

effiect, taking into consideration, among other things, the charging practices
of pearby Offices and state and local prosecutors,

- A stody of the factors contiibuting 1o pleas hy defondants after the
Attarney Greneral has puthorized a United States Attomey to seek the .

dmﬂ:pemlty
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June 28, 2000 -
A r*m

I  THESTATISTICAL SURVEY - o o p@)a_r Letow

A, Gaps in the Survey

g
M,L - [;,.rl-v“'lu?i [
l/\tq‘},r-‘\’\cdl%y
Cov
3.
N
e e

) . |
Explanatlon and data relatmg to why certam potential murder defendants
are charged federally but not others

Explanation and data relating to why certain potential federa! murder

Idefendants are not submitted by the USAQs to Main Justice for review _

: |
G A
)

t

. - | gt
Explanation.and data relating to the standards that certain USAOs use in [ A-J;wx f,., >
pleading out cases that the AG has authorized for the death pena.lty ] ‘)LF‘
T At
e i
Data on race of victims are not complete ( su\smw bn§ v VRLE- 'blr.«i) X \1’* [:f:
@-.@,«VJ . ;

Data on the initial and final recommendations of the USAOQs and the

&s}r@g{) g;f'f; [ - | Capital Case Revnew Comrmttee are not complete | :
e 6. Limited to cases smce the DP protocol went into effect in January 1995 _
: AN frcmd en pa'f\' &€ !
B. Possible Short-Term Measures ;
ﬁ-ﬂf—— {‘ 1 Reviae the DP protocol
. Dcgpn t s ‘_:}T : | :
iy a. Require all DP-eli glble cases to be submitted to Main Just1ce by the [
1.y, J‘_, ( el USAOS , :
L‘: ey b. . Reqlure the AG to approve pleas in all authonzed cases :
oS-V 12, Require the Criminal Division prospectively. to collect from the USAOs all :
: available data on race of victim ‘
I /> ,qf%; ' 3 Require the Criminal Division prospectively to maintain compléte records
o M}\;}h 30 on the initial and final recommendations made by the USAOs and the :
A 5\ 1_\\:}‘1:»:\@ \:ﬁ’“’“ Capital Case Review Comrmttee ' d.L M. . ‘;J;{?L "
G TR AT ' _ wi
A7) - . . .
‘.,.,LJ‘D_B Lk %WLR& 4.. Retain experts to look at survey and recommend approprlate E‘ollow Up ., lal-, 3"3
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C.  Releasing the Surv'ex

I. Advantages
a. Public/congressional/other inquiries
b. ~ Much of the raw data is available

c. Allows us to separate data from conclusions

2, Disadvantages

a. Conclusions to be drawn are not final .
b. Absence of information regarding gaps in the survey

I. GARZA - : |

A, Status of Preparations

1. BOP Manual

2. Logistics

3. ‘Deadline for knowing whether execution will proceed on August 5

B. Clemency [ssues

I. DOJ reaction to WH comments on draft procedures

2. Extent to which, if at all, new procedures should apply to Garza
3. Request from defense counsel for clemency procedures and the statistical
survey ' i
4, Timing
Ca. Should we tell defense counsel there's a filing deadline?
b. If so, what is it? '
c. Will it be enforced? What if there's a last-minute petition?
d. ~ - Steps being taken to prepare in advance of filing petition

|




L

IV,

OTHER CASES |

. A, .ChandIer

1.  Background/update

2. Whether there's anything that can be done before the 11th Circuilt decides
ol el sesichmbe of comnl 2-0
3. Options if the 11th Circuit reverses S NP P e A
| ek o sl bt ] dog )

B. Hammer
1. Background/update ,

2 0 pt.ions if 3d Circuit decides appeal and/or habeas are waiveable

. _ _k,ups f_:!é@-jfv """‘:‘J -
a.  Setexecution date (what procedures are necessary?) waj: :t; f f‘f. «fl 737/_-/’1
b. Wait for lapse of time to file habcas ;
C.  Other Federal Defendants Sentenced to lf)eath
1. Breakdown of numbers
o . : L
2. What if anything should be done to assure guilt and due process prior to
execution (aside from existing litigation options open to dcfenda;nt)?
_ T 9 |
' _ AC & venesi™g AU
THE LEAHYAND HATCH BILLS L v - dleefcaess
T : ¥ [anoptot; i
A.  Background/status ok o,
‘B. Standard for testing
C. Standard for relief
D. Competent counsel standard
E. Implementation — how to enforce the standard in the states
2 Mo gt s C/(/LA:[V 74\.«[,:;‘ , -747 ci) W{,,— ;!44._;,:, (4_04 A-'/)*J?LDP/Q)




V.

CHANGES, JF ANY, TO THE FEDERAL SYSTEM

A.

A,

Blue ribbon commission

Revise DP protocol, as outlined above

- Limit categories of death-eligible cases (.g., mass murders, cop killers)

Moratorium
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"Sec. 2291. DNA testing . _ | ‘ >
‘(a) APPLICATION-

*(1) FEDERAL CRIME - A person convicted of a federal crime may apply to the
appropriate federal court for DNA testing to support a claim that the person did not conln'nlt the

crime. 5

"(2) QUALIFYING FEDERAL SENTENCE - A person currently serving a qualifying
federal sentence, who was convicted ofa State crime which was a predicate for the quallfymg
federal sentence, may apply to the appropriate federal court for DNA testing to support a claim
that the person did not commit the State crime, if the State of conviction has no process by which -
it can consider the applicant’s request for postconviction DNA testing. For purposes of this
subsection, ‘qualifying federal sentence’ means a death sentence or a federal sentence 1mposed
under the following statutory provisions: - ﬁ

'(1) [Sentencing Guideline 4bl.1] _[Career offender]
"(it) 18 U.S.C. 924(e) [Armed Career Criminal]
“(ii) 18 U.S.C. 3559 [Three Strikes]

*(b) NOTICE TO GOVERNMENT-

*(1)IN GENERAL- The court shall notify the Government of an application made under
subsection (a) and shall afford the Government an opportunity to respond.

*(2) NOTICE TO STATE- The court shall notify the State of conviction of an application
made under subsection (a)(2) and shall afford the State of conviction an opportunity to respond.

‘ '(3) PRESERVATION OF REMAINING BIOLOGICAL MATERIAL- Upon receiving

notice of an application made under subsection (a), the Government shall take such steps as are
necessary and within its jurisdiction to ensure that any remaining biological material that was
secured in connection with the case is preserved pendmg the completion of proceedings|under
this section.

*(c) ORDER- The court shall order DNA testing pursuant to an application under subsectlon
{a) if —

'(1) there is a reasonable likelihood that the results of the proposed DNA testing will
entitle the applicant to relief under subsection (f) or applicable State law;

*(2) the proposed DNA testing is reasonable in scope;

"(3) the proposed DNA testing uses 501ent1ﬁcally sound methods and is consistent with
accepted forensic practice; and




*(4) the evidence to be tested has been subject to a chain of custody sufficient to establish
that it has not been substituted, contaminated, tampered with, replaced or altered in any material
respect and that DNA testing will yield reliable results.

In making the determination required under paragraph (1), the court shall consider the entire
record in the case, including whether the proposed DNA testing was available at the time of trial,
and whether identity was at issue in the trial. If the court orders DNA testing under tlns|
subsection, the court shall ensure that the testing occurs under reasonable conditions that protect
the integrity of the evidence and the testing process and the reliability of the test results,

‘(d) COST- The cost of DNA testing ordered under subsection (c) shall be borne by the
Government or the applicant, as the court may order in the interests of justice, except that --

‘(1) an applicant shall not be denied testmg because of an mablllty to pay the cost of
testing; and

'(2) if the test results do not establish grounds for relief under subsection (f), or if a retrial
is ordered under subsection (f) and the applicant is reconvicted, the court shall assess the E
applicant for the cost of the testing,.

“(e) COUNSEL- The court may appoint counsel for an mdlgent applicant under this section
pursuant to section 3006A(a)(2)(B) of title 18.

() POST-TESTING PROCEDURES-

“(1) If the results of testing ordered pursuant to an application under subsection (a)(1)
establish grave doubt that the applicant committed the crime to which the application relates, the
court shall order a new trial for that crime. - o |

(2) If an applicant for whom testing is ordered pursuant to an application under
subséction (a)(2) is unable to have the test results considered in State proceedings or under 28
U.S.C. 2254 because of a time limitation rule, the court shall determine whether the test results
establish grave doubt that the applicant committed the State crime.- Before making this
determination, the court shall notify the State of conviction of its intention to do so and shall
afford the State of conviction an opportunity to respond. If the test results establish grave doubt
that the applicant committed the State crime, the court shall vacate the qualifying federal
sentence and resentence the applicant without relying on the State conviction. The sentence shall
be modified on no ground other than the change in the defendant’s criminal history since the
imposition of sentence. In determining whether or to what extent a sentence should be modified,
the court shall consider all other convictions, including those not relied upon at the time|of the
imposition of the qualifying federal sentence. )

For purpose's of this subsection (f), ‘grave doubt that the applicant committed’ a crime 1s
established if innocence is more probable than guilt or guilt and innocence are equally probable.



"(g) CERTIFICATE OF APPEALABILITY- Unless a circuit justice or judge issues 'a
certificate of appealability, a defendant may not take an appeal to the court of appeals from a
final order on an application filed under this section. A certificate of appealability may issue
only upon a substantial showing that the application was denied based on the court’s erroneous
conclusion that it lacked authority to order a new trial or vacate a qualifying federal sentence.

"(h) RULES OF CONSTRUCTION-

*(1) Nothing in this section shall be construed to limit the circumstances under WllliCh a
‘person may obtain DNA testing or other post-corviction relief under any other provision of law.

*(2) An application under this section shall not be considered a motion pursuaﬁt to 28
U.S.C. 2255 for purposes of determining whether it or any other motion is a second or successive
motion under 28 U.S.C, 2255.

*(i) DEFINITIONS- As used in this section -

*(1) *appropriate federal court’ means -

*(A) the United States District Court which imposed the conviction for a federal crime
to which the application relates; or

'(B) in relation to a crime under the Uniform Code of Military Justice, the United States
District Court having jurisdiction over the place where the court martial was convened that
imposed the conviction for a federal crime to which the application relates, or the Umted States
District Court for the District of Columbia if no United States District Court has _]LlrlSdlctIOI'l over
the place where the court martia] was convened;

-*(2) ‘federal crime’ includes a crime under the Uniform Code of Military Justice a|.nd does
not include a crime under the law of a State; and

*(3) ‘State’ means a Siate of the United States, the District of Columbia, or any
commonwealth territory, or possessmn of the United States.".

(b) TECHNICAL AND CONFORMING AMENDMENTS ~ (1) The analysis for part VIof
title 28, United States Code, is amended by inserting after the item relating to chapter 155 the
follcwvmg

"156. DNA Testing . i2291".

(2) Section 3006A(a)(2)(B) of title 18, United States Code, is amended by striking "or
2255" and inserting "2255, or 2291". ' '
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TO: Bruce Reed | | o J ()WHV\ -
ce: John Podesta _ _ " i
FR: Leahy Staff ‘ ‘
DA: June 21, 2000
RE; Death Penalty Reform
"Maintaining a clear focus on a few matters of central concern to the basic, commonscnsle reform
of the nation’s capital punishrent system is important to avoid a splintering of the debaze into
incompatible rival proposals and competing ideologies, We believe that the discussion can best
be advanced by focusing on the principles needed to addtess the underlying causes for the
public's primary concern — the executing or imprisoning of the innocent for long penods — and

the balanced, blpartlsan legmlatwe solution reflected in the Leahy—Smlm-Delahunt-LaHond bill,

" The Figg; P:_-mclglg; Access to DNA Testing. The first principle already enjoys bmaql
bipartisan support, and, in opinion polls, support of over 90% of respondents: Death row
inmates must have access 10 DNA testing that could cast doubt on their conviction or sentence.
The issue of DNA testing — and the preservation of biological evidence — is addressed in title [
of the Leahy-Smith-Delahunt-LaHood bill. Senator Hatch and the Senate Republican leadership
have also prepared (but not yet introduced) limited and defensive DNA legislation. ’

The essential elements of any DNA legislation (which are included in the
Lcahy-Snnﬂu-Delahlmt-LaHmd bill) are:

1. - A serious elsim of inpocence should never be tir;le-barre__d_. The Hatch bill sets up a
. -one-time window for access to DNA testing, effectively lasting only 18 months in State

cases, and 30 months in federal cases. The Leahy-Stnith-Delabunt-LaHood bill — like
the model legislation appraved by the National Commission on the Futurc of DNA
* Evidemce — does not impose such arbitrary time limits. \

A
The Hatch bill uses an overly narrow standard that wnuld be d.lfﬁcu.lt or nnpossxble for
most inmetes to satisfy, First, it requires proof that "technology for [DNA] testmg was
not available at the time of the trial," thus excluding both cases in which the inmate was
unahle to obtain such testing becanse of attorney error, prosecutorial misconduct or court
rulings, and cases in which an early form of DNA technology was available at the time of
trial but superior technology that could yield more prabative results has since become
available, Second, it requires prima facie evidence that DNA testing, if exculpatory,'
would establish the inmate’s "actual innocencs,” thus leaving room for States to argue, as
many have done, that DNA testing should be denied beceuse of a theoretical poss1h111ty
that the inmate could be guilty in a manner not suggested by the State at trial, regardleas
of DNA results that undermine the State’s original theoty of prosccunon
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3. DNA testing must be available to all prisoners, not just those sen d to . Only 8
of the over 70 post-conviction DNA exonerations have involved prisoners on death row.
People who have been sentenced to decades of incarceration but can prove their
innocence also deserve an opportunity for justice.

4. = There m_ust he a duty 1o preserve biological gvidence. DNA testing of biological
~ evidence is feasible and remains highly reliable even decades after a conviction.. Yet the

rules for the preservation of biological evidence are totally haphazard across the country.
In many cases in which DNA testing could demonstrate innocence if it were favorable to
the inmate, the evidence has been lost or destroyed. There should be a general
requirement to preserve biological evidence while an inmate remains incarcerated, subject
to the ability of law enforcement to move for destruction of such evidence in an orderly
way after notice. This would not only preserve the rights of inmates to produce |pmof of
their innocence through DNA testing, but also help law enforcement re-test old cases to

catch the real perpetrators.

The Second Principle: Competent Defense Connsel. Even more important than DNA tests to
the reliability of verdicts in capital cases is competent counsel. Nothing guarantees the
conviction of the innocent more than an incompetent or underfunded Iawyer. The key to the
adversarial system is & defense lawyer who is qualified, has adequate funds for mvesugators and
expetts, and is compensated well enough to proﬂde good representahon.

Govamor Ryan highlighted these issues in discussing his concerns with the adnumstranon of the
death penalty in Ilinois earlier this year, and the Columbia Law School report on the death
penalty issued earlier this month found incompetent counsel to be the most common canse of
reversible error in capital cases nationwide over the past quarter of a century. ‘

In 1989, the American Bar Association (ABA) proposed guidelines to improve the quahty of
representation afforded to poor defendants charged with capital offenses. The ABA prem1sed its
- proposal on the recognition that all too often, capital defendants ar¢ provided the services of
attorneys who are inexperienced or otherwise unqualified to handle the high-stakes, complex
litigation involved in a death penalty case, or attorneys who are not provided the resources to
adequately assist their clients. . f

. The National Center for State Courts has also recognized the too-frequent inadequacies of
representation in capital cases. It identifies the same causes: lack of standards and criteria for

choosing defense counsel and lack of funding for this type of legal services. I
|
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The essential elements to ensure competent counsel (which are included in the

Leahy-Smith-Delaliunt-LaHood bill) are:

1,

Establishment of an effective, céntralized and independent puthority within each State

that authorizes the de € to appoint coungal at ages of capital cages. (While
some States, like Colorado and New York, have mode! systems for providing capital
representation, many States have no system at all. As long as State court judges continue
to make capital case appointments from the regular list of attorneys for appointment in
criminal cases, and to compensate them at patently madequate rates, the pmblems of
incompetent counsel inevitably will continue.

 The Leahy-Smith-Delabunt-LaFood bill calls for each State to establish an effective

system for appointing counse] modeled on the ABA gujdelines. Minimum criteria for an
effective system would be set at the federal level, but the specifics of how those cntena
are met would be detarmined by each individual State. The appointing authonty may be
centralized in the public defender office or assigned counsel program of the State, orin a
special appointments committee, provided that it is independent and profmsmnally
staffed. Its respongibilities would include: setting qualification and performance
standards appropriate for that State; recruiting qualified attorneys to handle capital cases;
providing specialized training for capital counsel; making the appointments of counsel in

all cases; and monitoring performance and workload.

Adequate funding for defense legal wo d investieation at all stages of capital cases,

" The under-funding of capital representation discourages competent counsel from

accepting assignments in capital cases and expending the substantial time, effort and
investigational costs a case may require. An effective system of capital representation
must provide reasonable compensahon for attomeys who represent capital defendants that
reflects the qualifications and experience of the attorneys, and the Iocal or reg:ona]
compensation practices. It must also reimburse counsel for the reasonable costs of
investigators, experts, and scientific tests, and other support necessary in the
representation of capital defendants.

: Dug Process Must Be An Informed Progess, Other pspects of the |

administration of capital punishment need reform, as suggested below.

1'

r Access to Information on the Alternative of life without possibility of parole. Polls
show that support for the death penalty falls below 50 percent when respondents are
given the alternative of life without the possibility of parole. Jurors who support the
death penalty in principle have also been shown to be much more likely to impose & life
sentence when accurately informed that “life" means life without parole. The alternative
of life without parcle helps to ensure against recxd.wmm, and thus eliminates a false
choice between the death penalty and fiture danger to society, This altemative shouid be
made available to jurots in all capital cases. (This issue is addressed by the
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| Lenhy-Smnth-Delahunt—LaHood b111 but concerns sentcncmg rat.her than ngllt or
. innocence.) . _ _ !

2,  Increased M'ng for forensic science for pmgecution and defense. As both supporters
aud detractors of capital punishment reform have noted, DNA and other scientific
evidence can both exculpate the innocent and help catch the guilty, Several pending bills
would provide additional fonding to the States to help improve their forensic capabilities
and eliminate the substantial backlog of untested biological evidence for the national
DNA database. (This issue is not addressed by the Leahy-Smith-Delahunt-LaHood
bill.) Because our first two principles concem basic obligations of justice and
constitutional law, we do not believe that they should be made part of a bargain whereby
States are given extra money for fulfilling their existing obligations, and we also'note that
State law enforcement agencies already receive substantial federal funding that could be
used for these purposes, However, the backlog of untested evidence is a real problem,
and an additional federal grant that is properly tied to the preservation and testing of

- forensic evidence could both improve the efficacy and reliability of the criminal jllStlce
system and deflect complaints (which we beheva arc unwarranted) about the costs of
_ comphancc with our first pru:mple '

3. Qpen File Policy; Disclosure of Ev1d§gca by Prosecutors. The recent Colurabia Law
: School study identifies prosecutorial abuses, including failure to disclose potf:ntlally

exculpatory evidence, as the second most frequent cause of reversible error in capital
cases (after incompetence of defense counsel), and the withholding of exculpatory
evidence has led to convictions of the innocent in a significant nurnber of cases, Current
Supreme Court precedent deems withholding of exculpatoty evidence a violation of due
process, but arguably encourages such prosecutorial abuge by allowing prosecutors who -
have withheld evidence to claim "harmless error” if they are subsequently caught. A bill
currently pendmg in [llinojs would instead require a new trial in cases in whichthe =~
prosecution is shown to have intentionally withheld exculpatory evidence. Another _
approach would be to requite full pre-trial disclosure of all ¢vidence -- not just evidence
judged by the prosecutor to be exculpatory — subject to appropnate excepuons where
necessary to protect a compelling government interest such as ensuring the safety of an
informant, undercover agent, or witness, (This issue is not addressed by the
Leahy-Snuth-DelahunbLaHood hill))



http:defen.se

| _
o 0N
Gl g Rty

DRAFT — 6/28/00

STATISTICAL SURVEY OF THE
APPLICATION OF THE FEDERAL DEATH PENALTY
FROM JANUARY 27, 1995 TO FEBRUARY 14, 2000
U.S. Department of Justice
Washington, D.C. -

June __ , 2000

'BACKGROUND: |

This statistical survey summarizesthe racial/ethnic composition of defendants and their
alle ged victims in capital-eligible cases that were submitted by United States Attorneys| to the
Attorney General for review between January 27, 1995 (when the current Department of Justice
death penalty protocol became effective) and February 14, 2000. In all, the United States
Attormeys submitted 633 capital-eligible defendants for Attorney General review dunng the
teporting period. Thirteen of these defendants had pending death sentences at the con¢lusion of

the reporting period.! This survey includes data on defendants at each stage of the Attorney
~ General review process, as of the close of the reporting period. The statistics on defendant
race/ethnicity are also broken down by the geographic districts of the United States Attorneys
who charged the defendants.? |

On January 27, 1995, Attorney General Janet Reno revised the policies and procedures
that pertain to federal capital-eligible cases. Since that time, the Department’s death penalty
protocol has applied to “all Federal cases in which a defendant is charged with an oﬂ"ense subject
to the death penalty, regardless of whether the United States Attorney intends to request !
authorization to seek the death penaity.”® Thus, the:633 submissions by the United Staltes
Attomneys include those in which they recommended the death penalty and those in which they did
not. ' ' : C : '

-

'Fifteen defendants were sentenced to death during the reporling period, but 2 of them had tPelr
senterices vacated on appeal and their cases remanded for re-sentencing in 1999, The death sentence of 1 of the
remaining 13 defendants was vacated after the close of the reporling period. The death row statistics in this
slirvey do not account for 5 defendants who have pending death sentences but were charged before the current
death penalty protocol took effect; furthermore, the statistics do not account for 2 defendants who wére convicted
- and senienced to death after the close of the reporting period. As of June , 2000, there are 19 defendants
with pending federal death sentences; 2 more defendants await sentencing in a federal case in which the jury has
récommended the death sentence. _ _ |

“For the sake 'd_f cotnparison, an appendix to the survey summarizes recent statistics on'racef:elhnicity of
persons sentenced to death in slate systems and the race/ethnicity of homicide offenders and victims ::lglionwide.

3Prior to 1995, the United States Attorneys were only required\to submut to the Attorney Gelueral for
review cases in which they wished to seek the death penalty.




Three categories of capital-eligible defendants fall outside the protocol and therefore need
not be submitted by United States Attorneys to the Attorney General for review: (1) cases in i
which a United States Attorney does not charge a capital offense out of deference to a|state
capital or non-capital prosecution; (2) cases in which a United States Attorney concludes a plea
.agreement foreclosing the death penalty prior to charging a capital-eligible offense; ancll (3) cases
in which a United States Attorney otherwise exercises prosecutorial discretion not to charge a
capital-eligible offense. Because there is no uniform data collection process in place throughout
the offices of the United States Attorneys, defendants in cases falling in one of these categories
are not covered by this statistical survey.

By statute, each defendant in the federal system who is charged with a capital-eligible '
‘offense is entitled to two attorneys, one of whom must be learned in the capital litigatic!m. These
defense counsel are afforded the opportunity to make a written and oral presentation to the
United States Attorney. Thereafter, they are also afforded an opportunity to make a written and
oral presentation to the Attorney General’s Review Committee on Capital Cases in Washington,

D.C. The Attorney General is responsible — after recetving recommendations from the United
States Attorney and the Capital Case Review Committee — with makmg the ultimate decision
whether the death penalty should be sought agamst the defendant.*

Percentages in this survey may not add up to 100 because of rounding. Many of the
percentages are based on very small subsets of individuals; especially in such cases, the! reader
should exercise caution in drawing conclusions about the overall application of the death penalty
,in the federal system, Finally, due to the Criminal Division’s system of data compilation, the :
survey accounts for individuals of Hispanic descent as a separate category from white, black and
other defendants.
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*Information on the race/ethnicity of a defendant is not included in the individual cese m.atenals that the .
United States Altorneys submit to the Atlorney General for review, _ '
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1. CROSS-SECTION BY RACE/ETHNICITY OF DEFENDANTS IN THE DEATH PENALTY REVIEW
PROCESS:

_ The table on page 5 presents cross-section “snapshots,” by race/ethnicity, of the
defendants submitted by the United States Attorneys to the Attorney General for review pursuant
to the death penalty protocol as they moved through the review process during the reporting
period. A summary of the findings follows: |
. 633 defendants facing capital-eligible charges were submitted by the Umted States

Attorneys to the Attorney General for review, Of these:

- 19 percent (119) were white;

- 48 percent (303) were black;

- 29 percent (183) were Hispanic; and

= 4 percent (28) were from “other” racial/ethnic groups.’

* Of the 633 defendants submitted, 44 (7%) were pending Attorney General review at
the end of the reporting period, while 55 (9%) had pleaded guilty prior to| review.
Of the remaining 534 (84%) who were reviewed by the Attorney General:

19 percent (104} were white;

- 48 percent (256) were black;

- 28 percent (150) were Hispanic, and
- 4 percent (24) were other.

A

e Of the 534 delendants reviewed by the Attorney General, decisions on whlether or
not to seek the death penalty were deferred for 13 — 10 defendants who were
- fugitives and 3 who were subject to pending state prosecution. For the remammg
521 defendants reviewed by the Attorney General, the Attorney General ?uthonzed
United States Attorneys to seek the death penalty against 143 (27%) and not to seek
it against 378 (73%). Of the 143 agamst whom seeking the death penalty was
- authorized: '

~ 29 percent (41) were white,

- 45 percent (64) were black;

- . 20 percent (28) were Hispanic; and
- 7 percent (10) were other.

" Other” includes defendants of other mcial/ethnic backgrounds, such as Asjan, Pacific Islander,

American Indian, and Alaskan Native.




—i

Of the 378 defendants against whom the Attorney General did not authorize seeking
the death penalty:

- 16 percent (60) were white;

- 49 percent (187) were black; _
- 31 percent (118) were Hispanic; and
- 3 percent (13) were other.




NUMBER AND PERCENT OF DEFENDANTS BY RACE:‘ETHN ICITY AND STAGE IN DEATH PENALTY (bP) PROCESS
FOR POST-PROTOCOL SUBMISSIONS
(JANUARY 27, 1995 - FEBRUARY 14, 2000)

STAGE HISPANIC OTHER
: #
POST:P JEOL SUBMISSION S B |HE g31:
Pending AG Review '

. “Plea Bet‘oreAG Rev:ew A

' Dec:swn Deferred by AG* .. _
NOTAuthonzed_ __ AG toSeek .

Authonzatmanhdrawn (Plea) |
Pendin letlon of Tnal

\EREEDh

i Eal T

A ppealszeﬂews Pendmg
Executed

* The decision was deferred for 10 defendants who are fugitives and for 3 pending state
prosecutions, _

.~The sentences for two &f these individuals were vacated during the repaort period by the
appellate courts and they were remanded for resentencing, which had not occurred by the end. ,
of the period. The number 15 does nat inciude 5 defendants (1 white, 3 black, and 1 Hispanic)
sentenced to death who were submitted pre-Protocol and still have pending appeals/reviews,

Revised S/150G



2. PROGRESSION OF DEFENDANTS THROUGH THE DEATH PENALTY REVIEW PROCESS

The flow charts on pages 9 through 13 summarize the progression of decisions

made

during the reporting period, first for all 633 defendants submitted pursuant to the protocol, and

then for white, black, Hispanic, and other defendants, respectwely A summary of findi

presented below:

QOverall

Ings is

633 defendants. facmg capital-eligible charges were submitted by the Uthd States

Attorneys to the Attorney General for review.  Of these:

7 percent (44) were pending Attomey General review at the end of the
period; ' :
9 percent (55) pleaded guilty prior to review, and

84 percent (534) were reviewed by the Attorney General.

reporting
|

Of the 534 defendants reviewed by the Attorney General, the Attorney General did

not authorize seeking the death penalty against 378 (71%) and deferred a

decision

with respect to 13 (2%). Of the 143 defendants against whom the Atforney General

authorized seeking the death penalty:

37 percent (53) awaited trials or their trials were in progress at the end
reporting period;

34 percent (49) pleaded guilty and were not sentenced to death; and
29 percent (41) had completed trials. :

Of the 41 defendants whose trials were completed:

10 percent (4) were not convicted of a capital offense®; and
90 percent (37) were convicted of a capital offense.

- Of the 37 defendants convicted of a capital offense:

whom were white, 12 black, none Hispanic, and 2 other); and
41 percent (15) were sentenced to death during the reporting period (3
were white, 11 black, none Hispanic, and 1 other). Two of the 15 defe

of the.

59 percent (22) were not sentenced to death during the reporting penod (8 of

of whom
ndants

sentenced to death, both black, had their death sentences vacated and their cases

remanded for re-sentencing before the conclusion of the reporting perio'd.

SThis occurred for one or more of the following reasons: the defendant was convicted of a lesser offense
or otherwise acquitted of the cap:tal charge; the capital charge was dropped; or the cournt dismissed Lhc dea.th
penalty notice as untlmel y.



By Race/Ethnicity

- 19 percent (28) of Hispanics who were reviewed; and

- 61 percent (17) awaited trials or their tnals were in prOgresS;

f

The Attorney General reviewed 534 defendants who were submitted by the United
States Attorneys for review during the reporting period. Those who were reviewed
included:

- 87 percent (104) of whites who were submitted for review;

- 84 percent (256) of blacks who were submitted for review;

- 82 percent (150) of Hispanics who were submitted for review; and
- 86 percent (24) of others who were submitted for review.

143 (27%) df the 534 defendants reviewed by the Attorney General were authorized

for the death penalty. These included:

- 39 percent (41) of whites who were reviewed;
- 25 percent (64) of blacks who were reviewed;

- 42 percent (10) of others who were reviewed.
Of the 4] authorized white defendants, at the end of the reporting period :

- 22 percent (9) awaited trials or their trials were in progress; '
- 51 percent (21) pleaded guilty and were not sentenced to death;

- 27 percent (11) were tried. 4

- 100 percent (11) of those tried were convicted of a capital charge.
- 73 percent (8) of those convicted did not receive the death penalty; and,
- 27 percent (3} of those convicted were sentenced to death.

Of the 64 authorized black defendants, at the end of the reporting period:
|

36 percent (23) awaited trials or their trials were in progress;

27 percent (17) pleaded guilty and were not sentenced to death;

38 percent (24) were tried.

96 percent (23) of those tried were convicted of a capital charge.

52 percent (12) of those convicted did not receive the death penalty; an
48 percent (11) of those convicted were sentenced to death.

18 percent (2) of those sentenced to death had their sentences vacated; and
82 percent (9) of those sentenced to death have appeals/reviews pending.

L S I CH B |
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Of the 28 authorized Hispanic defendants, at the end of the reporting period:

- 29 percent (8) pleaded guilty and were not sentenced to death;
- 11 percent (3) were tried.
- 0 percent {0) of those tried were convicted of a capital charge.




Of the 10 authorized other defendants, at the end of the reporting period:

- 40 percent (4) awaited trials or their trials were in progress;

- 30 percent (3) pleaded guilty and were not sentenced to death;

- 30 percent (3) were tried.

- 100 percent (3) of those tried were convicted of a capital charge.
- 67 percent (2) of those convicted did not receive the death penalty; and
- 33 percent (1) of those convicted were sentenced to death.

~




FEDERAL DEATH PENALTY PROCESS
TOTAL NUMBER OF DEFENDANTS BY STAGE
(FOR SUBMISSIONS MADE 1/27/95-2/14/00) -
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*The sentences for two of these individuals were vacated during the report period and the defendants had not been resentenced by the end of the pericd. Also, this number does not.include_five

deféndants (1 white, 3 black, and 1 Hispanic) sentenced to death who were submilted pre-Protocol and still have pending appeals/reviews.



FEDERAL DEATH PENALTY PROCESS
NUMBER OF WHITE DEFENDANTS BY STAGE
(FOR SUBMISSIONS MADE 1/27/95-2/14/00)
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FEDERAL DEATH PENALTY PROCESS
NUMBER OF BLACK DEFENDANTS BY STAGE
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FEDERAL DEATH PENALTY PROCESS
NUMBER OF HISPANIC DEFENDANTS BY STAGE
(FOR SUBMISSIONS MADE 1/27/95-2/14/00)
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FEDERAL DEATH PENALTY PROCESS
NUMBER OF OTHER DEFENDANTS BY STAGE
(FOR SUBMISSIONS MADE 1/27/95-2/14/00)
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3. DEFENDANTS BY GEOGRAPHIC DISTRICT AND RACEfETHNICITY

. The table on pages 15 and 16 breaks down the 633 defendants in capital- ehgible cases
submitted for review by the geographic district in which they were prosecuted and by their
race/ethnicity. The submissions represent all cases in which a defendant was charged with a
capital-eligible offense and submitted for review during the reporting period, regardless whether
the United States Attorneys recommended seeking the death penalty

14.
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DEATH PENALTY DEFENDANT SUBMISSIONS BY DISTRICT AND RACE/ETHNICITY OF DEFENDANT
(JANUARY 27, 1995 - FEBRUARY 14, 2000) X
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DEATH PENALTY DEFENDANT SUBMISSIONS BY DISTRICT AND RACEIETHNIC'[TY OF DEFENDANT
(JANUARY 27 1995 - FEBRUARY 14, 2000)

TOTAL _
DISTRICT _| DEFENDANTS |WHITE [BLACK| WISPANIC [OTHER
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4, DEFENDANTS AND VICTIMS BY RACE/ETHNICITY

* As noted above the Attorney General reviewed 534 defendants who were submitted by
the United States Attorneys during the reporting period. The Attorney General deferre,d a
~ decision whether to authorize or not to authorize seeking the death penalty for 13 defendants and
reached a decision for 521. Of these 521 defendants, 514 were charged in cases with 1dentlﬂed
v1ct1ms o

. Of the 514 defendants charged in cases with identified victims, 373 (73%) were,the
. same race/ethnicity as all the victims associated with their capital charges:

- . Whenboth the defendant and alI victims were white (80 defendants), the death
penalty was authorized for 45 percent (36) of defendants;

- When both the defendant and all victims were black (171 defendants), the death
penalty was authorized for 20 percent-(35) of defendants;.and

= When both the defendant and all victims were Hispanic (108 defendants), the death
penalty was authorized for 20 percent (22) of defendants.

®  Ofthe 514 defendants charged in cases with identified vic.'tims, 141 (27%) were of a
' different race/ethnicity than at least one victim associated with their capital charges:

— . When the defendant was white and at least one victim was not white (15
_ defendants), the death penalty was authorized for 33 percent (5) of defendants;
—  When the defendant was black and at least one victim was not black (78
defendants), the death penalty was authorized for 37 percent (29) of defendants;
- When the defendant was Hispanic and at least one victim was not Hispanic (37
defendants), the death penalty was authorized for 16 percent (6) of defendants

"Seven defendants were charged in cases with unidentified victims: ﬁve charged with espionage and two
~with 1llegal alien smuggling, in & case in which the race/ethnicity of the victims was not recorded.

7 | |



5. DEFENDANTS BY NUMBERS OF VICTIMS AND RACE/ETHNICITY:

®  Of the 514 defendants facing capital-eligible charges in cases with identified victims
that the Attorney General reviewed, 405 (79%) were charged in single~-victim cases
(i.e., cases in which the capital charges involved only one victim),” and 109 (21%)
were charged in multiple-victim cases (i.e., cases in which the capital charges
involved more than one victim).

- Of the 95 white defendants in such cases, 76 (80%) were charged in snngle-wctlm
cases, and 19 (20%) were charged in muttlple-defendant cases.

- " Of the 249 black defendants in such cases, 190 (76%) were charged in smgle-

' victim cases, and 59 (24%) were charged in multiple-defendant cases. :

- Of the 147 Hispanic defendants in such cases, 120 (82%) were charged in single-
victim cases, and 27 (18%) were charged.in multiple-defendant cases.

- Of the 23 other defendants in such cases, 19 (83%) were charged in single-victim
cases, and 4 (17%) were charged in multiple-defendant cases.

SWhile 405 defendants had capital charges related to only one victim, in many of these ceses multiple
defendants were charged with the death of the same victim.

18
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6. DEFENDANTS SENTENCED TO DEATH: ’

Of the 633 defendants facing capital-eligible charges who were submitted for review, only
13 had pending death sentences at.the conclusion of the reporting period.” Addmonally,
defendants who were charged before the current death penalty protocol took effect had
pending death sentences at the conclusion of the reporting period. All 18 of these federal
death row defendants are male. 22 percent (4) are white, 67 percent (12) are black, 6
percent {1) is Hispanic, and 6 percent (1) is other (Asian).

These 18 defendants represent 14 separate cases — 11 cases have one defendant
convicted of capital charges and 3 cases have multiple defendants. : ’

17 of these 18 defendants were sentenced to death for crimes involving a total 0f 27
victims: 6 white, 17 black, 3 Hispanic, and 1-other (Asian). 81 percent (22 of 27) of the
victims were male. One defendant on federal death row, Timothy McVeigh, was
responsible for killing 168 individuals, both male and female, of varous races/ethnicities in
the 1995 bombing of the Murrah Federal Building in Oklahoma City.

44 percent () of these 18 defendants had capital convictions related to only one victim.

72 percent (13) of these 18 defendants were sentenced to death for crimes against victims

exclusively of the same race/ethnicity.

®See footnote 1.
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United States Semare | Ol

WASHINGTON, DC 20510 | o De-

June 30, 2000

The Honorable William J. Clinton
President of the United States of America
The White House

Washington, DC 20500

Dear Mr. President:

We write to urge you to suspend all federal executions to ellow timae for the creation of a
national comrmission to review the fairness and dccuracy of the administration of ?:hc '
federal death pcnalty. This would allow us to better ensure that innocent individuals are
not being put to death as a result of the administration of the federal death pe::ualt)T.
We understand that the Department of Justice has undertaken a review of the racial
disparities in the prosecution, conviction and sentencing of those who commit crlrlncs
eligible for the federal death penaity. That study has not yet been completed. A recant
article in The New York Times (“Charges of Bias Challenge U.S. Death Penalty,” Tune 24,
2000), however, dizscusses the kind of deta this study is cxpected to reveal:

. Since the significant expension of the federal death penalty in 1994, federal
prosecutars in a dozea Southern states have accounted for more than half the
federal cases in which the death pcnalty was sought. |

. Between 1994 a.ud 1999 one-third of the U.S. Attomey S of‘r’iccs did not file a
single G&Pltﬂl prosecution request :

e More tha.n three-quarters of the federal prosecutions where the death penalty was
sought have been against African Americans, Hispanic Americans or 01].1.=.-r|
minorities, _ _ _ _ ‘

‘We find it difficult to believe that crimes eligible for the federal death penalty were
committed predominantly in Southern states. And we find it equally difficuit to beheve
that crimes eligible for the federal death penalty were not committed in every state. ifnot
almost every state, since 1994, :

In addition to the duta contained in the Justice Department repoﬁ, we also know that




(;l-

'06/30,2000 FRI 01:12 FAX : ' ' _ [
66/30/00 FRI 12:48 FAK i @003,

[doos

between 1988 and 1993, nearly 90% of the defendants against whom the federal |

~government sought the death penalty under the Drug ngpm statute were African
American or Hispanic American.

The result of this appareﬁily rncially biased system of prosceuntion, conviction and
sentencing is disturbing. -We now have a high proportion of minorities on federal death
row. Fiftcen of the 19 federal death row inmates facing execution are African Amcncm

Hispanic American or members of other minority groups, In fact, the proportion lof

- African Americans on fedcral death row is greater than in sll states with the death

penalty, with the exception of only five states — Arkansas, Maryland, Louisians, Iliniois
and Pennsylvania. And on military desth row, six of the séven inmates are members of
minority groups

Since Goverdor Geor ge Ryan announced his intenﬁ_on inJ anuary to suspend executions in

- Illinpis until a stete panel can examine whether Illinois is administering the death|penalty

fairly and justly, the nation has begun a re-evaluation of the system by which we impose

‘the sentence of death, Real questions are being raised about whether innocent people are

being condemned to die. Americans are becoming increasingly concerned that the death
penalty is visited d.15proporuonately on the poor and minorities. ‘

As you know, the first federal execution since the reinstatement of the modern death
penalty — and in fact the first federal execution since 1963 — could take place soon. A
federal judge has set Angust 5, 2000 as the execution date for Juan Raul Garze.

The judge in that ¢ase set & date notwithstanding the fact that guidelines for the |
submission and consideration of a clemency petition have not been implemented by the
Department of Justice. All aspects of the capital decision-making process, from
authorization through clemency, require a heightened level of reliability. Indeed, the
Supreme Court has said that the death penalty is qualitatively different from other\
punishments and subject to additional procedural requirements, and has declared the

“ death penalty comnstitutional only when the process by which it is imposed is not an

arbifrary one. : |

. Mr. Presi.dcnt in light of the serious questions we éxpéc‘t 1o be raised by the study‘of

racial disparities in the administration of the federal death penalty and the fact that
procedures for the submission and consideration of clemency petitions have not yet been
enacted, we respectfully urge you to suspend federal executions and undertake a thorough
review of the admijnistration of the federal death penalty, Before the federal government
executes anyone, the federal government should be absolutely certain that the system by
which it imposes the ultimate punishment is administered fairly and justly. It must ensure
that the federal death penalty is applied in a fair and just manner, sought against
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ciefendants free of even 3 hint of racial bias, and sought evenly from U.S. Attorney district
to U.S. Attorney district across the nation. In short, before using the immense power of
the federal government to take the life of a fellow citizen on our behalf, our govemment

has a solemn responsibility to every American to prove that its actions are com:slent with
our nation's fundamental principles of justice, equality and due process.

Thank you for your attention to this issue. We look forward to hearing from you!

Res bectﬁjﬂy,

QWMZ,‘,

Jesse L., Jackson, Jr.

Russzell D. Feingold

"U.S. SENATOR U S REPRESENTATIVE
Carl Lecvin - o Paul D. Wellstone
U.S. SENATOR U.S, SENATOR
Tom Harkin

U.S. SENATOR
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Latest Major Action: 2/10/2000 Referred to Senate committee

***NON‘E**# )

Sen Moynihan, Daniel Patrick - 2/10/2000

S.2073
Sponsor: Sen Leahy, Patrick J. (introduced 2/10/2000)

Title: A bill to reduce the risk that innocent persons may be executed, and for other pu'rposes

Jump to: Titles Status Commlttees, Related Bill Detalls Amendments Cosponsors Summary

TITLE(S) (ztahcs indicate a title for a pomon of a bn’l)

« SHORT TITLE(S) AS l'NTRODUCED. ' - o o - ‘
Innocence Protection Act of 2000 .

. OFFICIAL TITLE AS INTRODUCED: | !
A bill to reduce the nisk that innocent persons may be executed, and for other purposes.

STATUS: ( .r.:c;for r'ﬁdfédres ...S'.e.nare aétz‘ons)

2/10/2000: '
Read twice and referred to the Commlttee on the Judiciary.

Cdmmittee!'Snbcommittee: - Activity: |
* Senate Judiciary , Referral

7

AMENDMENT(S):
*«ENONE***

COSPONSORS(S), ALPHABETICAL [followed by Cosponsors withdrawn): ~ (Sort: by date)

Sen Akaka, Danicl K. - 2/10/2000 ~ Sen Feingold, Russell D. - 2/10/2000
Sen Kerrey, J. Robert - 4/6/2000 Sen Lgvin, Carl - 2/10/2000

' 2/10/2000--Introduced.

TABLE OF CONTENTS:

6/8/2000 6.57 PM




. Bi[[ Summary & Status http:/fthomas.loc. govicgi-bin/bdqu... @ @@L &summ 2=mé&|/bss/d106query. himi|

Title I: Exonerating the Innocent Through DNA Testing
Title II: Ensuring Competent Legal Services in Capital Cases
Title III: Compensating the Unjustly Condemned

Title IV: Miscellaneous Provisions

Innocence Protection Act of 2000 - Title I: Exonerating the Innocent through DNA Testing -
Amends the Federal judicial code to authorize a person in custody pursuant to the judgment of a court
established by an Act of Congress, at any time after conviction, to apply to the court that lentered the
Judgment for forensic DNA testing of any biological material that: (1) is related to the investigation or
prosecution that resulted in the judgment; (2) is in the actual or constructive possession of the
Govemment; and (3) was not previously subjected to DNA testing, or can be subjected to retesting with
new DNA techniques that provide a reaSOnable likelihood of more accurate and probatlve results.

Sets forth procedures regarding notice to the Government and preservatlon of remaining blologlcal
material. Directs the court to order DNA testing pursuant.to such application upon a determination that .
testing may produce non-cumulative, exculpatory evidence relevant to an applicant's claim that the
applicant was wrongfully convicted or sentenced. Specifies that the cost of DNA testing shall be bome
by the Government or the applicant, as the court may order in the interests of justice, if it/is shown that
the applicant is not indigent and possesses the means to pay. Authorizes the court at a.ny txme to appoint

-counsel for an indi gent appllcant

Establishes post-testing procedures including ordering a hearing and entermg any order that serves the
interests of justice, including an order setting aside the judgment or grantmg a new trial or re-sentencing

if the results of the DNA testmg are favorable to the applicant.

Requires the Government to preserve any biological material secured in connection w1th a criminal case

- .. for such period as any person remams incarcerated in connection with that case, w1th exceptlons

| (Sec 103) Amends the Omnibus Crime Control and Safe Streets Act of 1968 (Safe Streets Act) to

include among the requirements for DNA identification grants, and for drug control and system
improvement (Byme) grants, that the State will: (1) preserve all biological material secured in
connection with a State criminal case for not less than the period of time that biological materlal is
required to be preserved under this Act in the case of a person incarcerated in connection with a Federal
crminal case (blologlcal material preservation requirements); and (2) make DNA testing available fo .
any person convicted in State court to the same extent, and under the same conditions, that DNA testing

is available under this Act to. any person convicted in a court established by an'Act of Congress

Makes DNA samples obtained by, and DNA analyses performed at, a forensic laboratory accessible for
criminal defense purposes to a defendant, who shall have access to samples and analyses performed in
connection with the case in which such defendant was charged or con\rlcted ‘

Requires applications for publle safety and community policing grants, if any part of ﬂmds received
from such a grant is to be used to develop or improve a DNA analysis capability in a forensu: laboratory,
or to obtain or analyze DNA samples for inclusion in the Combined DNA Index System, to make
specified certifications including that: (1) DNA analyses performed at such laboratory will satisfy or
exceed the current standards for 2 quality assurance program for DNA analysis issued by the Director of
the Federal Bureau of Investigation under the DNA Identification Act of 1994; (2) DNA sarnples and
analyses obtained and performed by such laboratory will be accessible only consistent with specified
requirements; (3) the laboratory and each analyst performing DNA analyses at the laboratory will

. undergo, at regular intervals not exceeding 180 days, external proficiency testing by a DNA proficiency

2o0f4

testing program that meets certain standards; and (4) the State will meet biological matena] preservation
requirements. . .

(Sec. 104) Prohibits a State from denying a request, made by a person in custody resulting from a State

‘court judgment, for DNA testing of biological material that: (1) 1s related to the investigation or

prosecution that resnlted in the conviction of the person or the sentence imposed on the person; (2) is in
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the actual or constructive possession of the State; and (3) was not previously subjected to DNA testing,
or can be subjected to retesting with new DNA techniques that provide a reasonable 11kellhood of more
. accurate and probative results. Makes an exception upon a judicial determination that testlng could not
. produce non-cumulative evidence estabhshmg a reasonable probab1llty that the person was wrongfully
convicted or sentenced : - ‘

Bars a State from relying upon a time limit or procedural default rule to deny a person an opportunity to
present non-cumulative, exculpatory DNA results in court, or in an executive or administrative forum in
which a de01510n is made in accordance with procedural due process. ]

Authorizes a person to enforce this section in a civil action for declaratory or injunctive rel1ef filed
either in a State court of general jurisdiction or in U.S. distnct court. Specifies that no State or State
executive or judicial officer shall have immunity from such actions. ' ‘

Title II: Ensuring Competent Legal Services in Capital Cases - Amends the Safe Streets Act
(regarding Byme grant programs) to require that State applications include, if the State prescribes,
authorizes, or permits the death penalty for any offense, a certification that the State has established and
maintains an effective system for providing competent legal services to indigents at every phase of a
State criminal prosecution in which a death sentence is sought or has been imposed, up to and including -
dlrect appellate review and post-conviction review in State court.

~ Requires the Director of the Administrative Office of the United States Courts to promulgate regulatlons
specifying the elements of an "effective system" including: (1) a centralized and 1ndependent appointing
authority which shall have authority and responsibility to undertake specified activities, such as to’
recruit attorneys who are qualified to represent indigents in capital proceedings, draft and an.nua]ly
publish a roster of such attorneys, draft and annually publish qualifications and performance standards
for such attorneys, and periodicaliy review the roster, monitor attorney performance, prowde a

. mechanism by which members of the Bar may comment on the performance of their peers, and delete

the name of any attorney who fails to meet specified requirements; and (2) specified compensation and
remlbursement requirements of private attorneys and publlc defender organizations.

 Requires apphcatlons for d;screnonary (justice system 1mprovement) grants to include satisfying such
certification requirement. :

Requires the Director of the National Institute of Justice to include in a report to Congress|on such-grants
to each State a description and a comparative analysis of the systems established by each State in order
to satisfy the certification requirement, including qualifications and performance standa.rds rates of
compensation, and rates of relmbursement

(Sec. 202) Amends the judicial code to dlreCt the court, in a proceedlng mstxtuted by an mc|ll gent
applicant under sentence of death, to neither presume a finding of fact made by a State court to be
cortrect nor decline to consider a clalm on the ground that the applicant failed to raise such iclaim in State
‘court at the time and-in the manmner prescribed by State’law, unless: (1) the State provided the applicant
with legal services at the stage of the State proceedings at which the State court made the finding of fact
or the applicant failed to raise the claim; and (2) the legal services the State provided satisfied the
regulations promulgated by the Director of the Administrative Office pursuant to the Safe Streets Act.

(Sec. 203) Amends the Federal criminal code to requ1re the Director of the Administrative Office to: (1)
award grants to, or enter into contracts with, public or private nonprofit organizations for the purpose of
providing defense services in capital cases; and (2) develop guidelines to ensure that defense services .
provided by recipients of such grants and contracts are consistent with applicable legal and ethical
proscriptions governing the duties of counsel in capital cases. ‘

Title III: Compensating the Unjustly Condemned - Rewrites judicial code provisions regarding
compensation for unjust imprisonment. Limits the amount of damages awarded to $50,000, for each
12-month period of incarceration, except that a plaintiff who was unjustly sentenced to death may be
awarded not more than $100,000 for each 12-month period of mcarceratlon

30f4 - o ' 6/8/2000 6:57 PM
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Directs the court, in assessing damages, to consider: (1) the circumstances surrounding thie unjust
conviction, including any misconduct by Federal officers or employees; (2) the length and conditions of
the unjust incarceration; and (3) family circumstances, loss of wages, and pain and suffenng of the
plaintiff. _ o |

(Sec. 302) Amends the Safe Streets Act to require applicants for cnminal justice facility construction
grants to provide reasonable assurance that the applicant, or the State in which it is located does not
prescribe, authorize, or permit the death penalty for any offense, or: (1) has established and maintains
an effective procedure by which any person unjustly convicted of an offense against the State and
sentenced to death may be awarded reasonable damages upon substantial proof that the pérson did not
commit any of the acts with which the person was charged; and (2) the conviction of that person was
reversed or set aside on the ground that the person was not guiity of the offense or offenses of which the
person was convicted, the person was found not guilty of such offenses on new trlal or rehearing, or the
person was pardoned upon the stated ground of innocence a.nd unjust conviction.

Title IV: Miscellaneous Provisions - Amends the criminal code to prohlblt the Govemment from
seeking the death penalty in any case initially brought before a U.S. district court that 51ts in a State that
does not prescribe, authorize, or permit the imposition of such penalty for the alleged conduct, except
upon written certification of the Attorney General (or designee) that: (1) the State does not have
jurisdiction or refuses to assume jurisdiction over the defendant with respect to the alleged conduct; (2)
the State has requested that the Government assume jurisdiction; or (3) the offense charged is one of

_certain listed offenses, including destruction of aircraft or aircraft facnlltles assassination, kidnapping,
and assault of specified Government officials. _ |

(Sec. 402) Rewrites Controlled Substances Act provisions regarding contmumg criminal enterprises to
direct the court, upon a recommendation that the defendant should be sentenced to death or life
imprisonment without possibility of release, to sentence the defendant accordmgiy (otherw1.se the court
shall impose any lesser sentence that is authonzed by law),

(Sec. 403) Rewrites provisions of the Vlolent Crime Control and Law Enforcement Act of 1994
regarding Violent Offender Incarceration and Truth-In-Sentencing Incentive Grants to requlre State
applicants to provide assurances to the Attorney General that: (1) the State has 1mplementod policies that
provide for the recogmtlon of the rights and needs of crime victims; and (2) in any capital case in which
the jury has a role in determining the sentence imposed on the defendant, the court, at the- defendant's
request, shall inform the jury of all statutorily authorized sentcncmg options in thc pamcular case,
including applicable parole eligibility rules and terms _ . ‘

(Sec. 404) Reqmres the Attorney Genoral within two yea.rs a.nd annually thereafter, to prepare and
transmit to Congress a report concerning the administration of capital punishment laws by the
Govemment and the States '

Directs the Attorney General or the Director of the Bureau of Justice Assistance, as appropnate to
ensure that the reports are: (1) distributed to national print and broadcast media; and (2) posted on an
- Internet website maintained by the Department of Justice. i

(Sec. 405} Amends the judicial code to provide that, regarding exhaustion of remedies available in State
courts, if the highest court of a State has discretion to decline appellate review of a case orla claim, a
' pctltlon asking that court to entertain a case or a claim is not an available State court procedure

~ (Sec. 406) Expresses the sense of the Senate that the death pen alty is disproportionate and offends

contemporary standards of decency when applied to a person who is mentally retarded or who had not
attained age 18 at the time of the offense.
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Us. Senator Patrick Leahy

(Feb 11) Opemng Remarks of Senator Patrlek Leahy Chlef
Sponsor, the Innocence Protection Act (S.2073) News Conference
on the Bill’s Introduction

February 10, 2000

- A few days ago, Governor Ryan imposed a new moratorium on the death penalty in his State of Illinois-

after it was shown that not one, not two, but 13 innocent people had been sentenced to death. But
wrongful convictions and death row errors are not just an lllinois problem; this is a national crisis.

Clyde Charles is here with us from Louisiana today, and Kirk Bloodsworth is here from Maryland. They-
can tell you firsthand that innocent people get wrongly convicted across the country; between them, they
spent close to 30 years of their lives in prison for crimes that they did not commit. 1 cannot imagine what
that is like, but you will hear from them. And as you listen to these innocent citizens, bear this is mind:
these are not isolated cases. Clyde and Kirk got lucky, if you can call it that. In America i m the last 20
years, for every 7 people executed, 1 person sentenced to death was later proved to be innocent.

Perhaps the most urgent problem in the administration of our capital punishment laws 1s the failure of
some states to provide competent representation to defendants facing the death penalty. Most of those
defendants cannot afford their own lawyers. Many states are simply unwilling to make sure they have
proper representation. The result is what you would expect. Defendants too often find thelr lives placed
in the hands of lawyers who are hopelessly incompetent — lawyers who were drunk durmg the trial;
lawyers who were fast asleep during the trial; and lawyers who never bothered to investigate the case or

" even meet with thelr client before the tnal ' |

. States that choose to impose capital pumshment must be prepared to foot the bill, and the |pubiic and

Congress have an obligation to inake sure they do. Congress gives hundreds of millions of dollars to the
States each year to spend on law enforcement, staff and prisons.

I came to the Senate after workmg for several years as a prosecutor. The saddest fact of all to me, is that

the society facing this crisis is not a medieval one. It is our 21st Century America, the wealthiest, most
technically proficient and most powerful nation on earth. Americans disagree about a lot of thmgs

- 1ncludmg whether we should have a death penalty at all.

But we share a love of j justice, and we expect our institutions to work properly One vindication for
every seven executions is not a criminal justice system that's working properly, it's Russian roulette, The
American people are entltled to expect something better from their govemment than "whoops, we

_ executed the wrong guy."

The American people fundamentally understand that not only does our criminal justice system succeeds
whenever we convict someone who 1s guilty; it also succeeds whenever an innocent person 1s
exonerated. It is just plain wrong for the world's greatest nation to go into the 2 ist Century tolerating

© such mistakes when they can be prevented al mmlmal cost. That is what we aim fo do with this

commeon-sense bill..

There is nothing abstract about this crisis and there is nothing abstract about how to solvelit. The bill 1
have introduced is not about whether, in theory, you support or oppose the death penalty. Polls show that
Americans are divided on that question. But polls also show an overwhelming consensus that we should
not execute innocent people, and that everyone has the n ght to a fair tnal with a competent lawyer.

" The public expects us to stop posturing about being “tough on crime” and actually do something to make
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the criminal justice system works. When I took on an effort to ban the use of a.nt1—personrl161 landmines, |
found that the public quickly understood that civilized societies cannot accept use of a weapon that
indiscriminately kills the innocent. I believe that same sense of decency and common sense 1s going to

prevail in thls crisis, too.

RHHRH
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ln redued the nsl\ that innoeent persons may be (*\u*uu‘(] and for otllu'

Mr.

par pm(s

IN TIIE 'SENATE OP TIIE U’\TITED STATES

[FEBRUARY 10, 2000

LEaty (for himself, Mr. LEvIN, Mr. FEINGOLD, Mr. MUYNII]A]\' and Mr,
ARARA) introduced the following bill; which was read twiee and rdt,rrul
to the Committee on the Judl('mn :

- A BILL

" To Iedute the nsk that innocent persons may be e}Le(,uted

p—

and for other purposes.

Be it enacted by the Senate and House aof Representa—
'twes aof the Umtcd States of Amenca n Congress assembled
SECT[ON 1. SHORT TITLE' TABLE OF CONTENTS.

{a) SHORT TITLE —This Act may be cited as the
"‘Innocence Protectlon Act of 2000”

(b) TABLE OF CONTDN’I‘S -The table of contents for

thls Act is as follows:
Sec, 1. Shot tltl(,, tabie of ‘contents. -

TITLE I—EX()NERATIN(: THE INNOCENT TIIROUGH DT\A TESTING

Sec. 101. Fidings and Imrpn.su,,
“See. 102, DNA testing in Federal criminal justice systemn.



2

See. 103, DNA testing in State erfiginal justice syxtons,
See. 104, Proliibition pusuant o seetion 3 of the 14th ainewdnent.

TITLR [~ENSURING COMPETENT UEGAL SERVICES IN CAPITAL
CASES

See, 201, Amendinents to Bane grant proprasus,
See, 202, Bffeet an procedurs]l defaelt ynles,
CSee. 203, Capital representation. grants.

TIITE ITMI—CORMPEN hA'i‘I\T(‘ THE UNJUSTLY ('()\‘DE]\I\’I'D

See. 301 Tnereased compensation in Federal cases,
Bee. 302. Compensation in State death penalty cises.

TITLE IV—MISCELLANEOUS PROVISIONS

Sec, 401, Aceemmnodation of State interests in Fadersl desth penalty proseen-
tioms. ‘ _

See. 402, Alternative of life imprisonent without possibility of velease.

See. 403, Right to an mformed o,

See. 404, Amual veports.

See. 405. Discretionany appellate review,

Sec. 406, Sense of the Senate regarding the exeention nf Juvenile offeuders and
the mentably vetarded. '

TITLE I—EXONERATING THE IN-
'NOCENT THROUGH DNA
TESTING

SEC. 101. FINDINGS AND PURPOSES.

ju—

(a) FI_NDINGS.-—COngress makes the following find-
INgs: b
{1) Over the past decade, deoxvnbonudelc acd

testing (referred to in this qectlon as “DNA test-

i

ing’’) has emerged as the most reliable forensic tech-
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nique for identifying criminals when biological. mate-

peanl el
pum—

ral is left at a erime scene.

12 (2) Because of its scientific precision, DNA
13 testing can, in some cases, conclusively establish the
14 - guilt or innocence of a criminal defendant. In other
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cases, DNA testing may not conclusively establish

guilt o1 innocence, but may have significant pro-

_ bative value to a finder of fact,

(3) While DN_A testing is incr_easingly common-
place in pretial investigations tod a.y',i_ it was not
widely available in cases tried prior to 1994. Md;‘e—
over, new f‘orensic DNA.'testing. prbcedures .have
made it_possible to _get_ results _from __rninute_ samples
that could not previously be tested, and to obtair.l.
more informative and .accurate i_‘esults than earlier
fofms of forensic DNA testing could produce. C,.on—
sequently, m soﬁle cases convicted inmates ha\?e-
been exonerated by. new DNAM tests after earlier tests
had failed to pfoduce definitive result;s.

(4) Since DNA testing is often feasible on rel-

evant biological material that is decades old, it can,

“in some cireumstances, prove that a conviction that

predated the development of DNA testing was based |

~upon incorrect factual findings. Uﬁiquely, DNA evi-

dence showing innocénce, produced. decades after a:
conviction, provides a more reliable_ hasis for estab-
lishing a correct verdict than any evidence proffered
at the original triél. DNA testing, th,érefore, can and

has resulted in the post-conviction exoneration of in-

' nocent men and women.
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(5) In the past deca.dé, there have been more
than 65 post-conviction exonerations in the- United
States and Canada hased ﬁpnn DNA testing. At
least. 8 illdii;iduals_ sentenced to death have heen ex-

onerated through post-conviction DNA testing, some

of whom came within days of being executed.

(6} The 2 States that ha'\'r_e established .-qtatutm'_sr
processes for post-conviction DNA testing, Illinois

and New York, have the most post-convietion DNA

‘exonerations, 14 and 7, respectively.

(7} The advent of DNA testing raises serious
concerns regarding the prévdleﬁce of wrongful con-
victions, especiaﬂy wrongtu} "convictions arising out
of mistake.n eyewitness identification testimony. Ac-

cording to a 1996 Department of Justice étudjf enti-

tled “Convicted by Juries, Exonerated by Science:

Case Studies of Post-Conviction DNA Exonera-
tions”, in approximately 20 to 30 percent of the

cases referred for DNA testing, the rtlasu'lt_s excluded

. the primary suspect. Without DNA testing; many of

these individuals might have been wrongfully con-

victed. |
(8) Laws'ir'l;'mor-'e_than 30 States require that

a moti@ for a new trial based on newly discovered |

evidence of imnocence be filed within 6 months or
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less. These laws are premised on the belief—inappli-

cable to DNA testing—that evidence becomes less

- reliable over time. Such time hmits have been nsed

to deny inmates access to DNA testing, even when -
ouilt or mnocence conld be cdnclus‘ively- established
by such testing. For- example, in Dedge. v. Florida,
723 So.2d 322 (Fla. Dist. Ct. App. 1998), the court
without opinion affirmed the denial of a motion to
release trial evidence for the pwpose of DNA test-
ing, The trial court denied the motion as proce-
durally barred under ﬁhe 2-year lmitation on claims
of newly discovered evidence established by the. State
of Florida, which has since a..d()pted a G-month limi-
tation on snch claims.

(9} Even when DNA te'sting has been done and
has persunasively demonstrated the actual innocence |

of an inmate, States have sometimes relied on time

~ limits and other procedural barriers to deny release.

(10} .The National Cornmis‘si(_)n on .the.Future
of ‘DN.A Evideﬁce, a Iederal panel established by
the Department of Justice Iand comprised of law en-
fbrcement, judicial, and scientific experts, has issued
a report 'e_ntitled‘ “Reco_mmeﬁdétions For Handling
Post-Conviction DNA Applicétioné” that urges post;-

conviction DNA testing in 2 carefully defined cat-

+5 2073 IS
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grortes of caseS, notwithstanding procedural rules
that could be invoked to preclude such testing, and
notwithsta.ﬁding the I'mability of the inmate to pay
for the testing. |

{11} The number of cases in which jmst-co'ﬁvic-
tion DNA testing is a).pbrﬂpri;l‘@ 18 relatively small
and will decrease as pfetrial testing bécomes more
common and accessihie. | | o |

_ (12) The cost of DNA testing has also de-

creased in recent vears. _Thé. typical case, mvolving
the analysis of 8 samples, currently costs between
$2,400 and $5,000, depending upon jurisdictional
differences in pe'rsonnel éolst.s: |

(13) In 1994, Congress authbrized funding to
improve the quality and availability of DNA ana.ltysis
for law enforcement identification pumosés._ Since
then, étates_ have been awarded over $50,006,000 in
DNAfr-eiate(fl“_gr.ants. '

{14) Although the S_upreme Court has never an-

nounced a standard for addresging constitutional

~claims of innocence, in Herrera v. Collins, 506 U.S.

390 (1993), a méjority of the Court expressed the

view that, “‘a truly persuasive demonstration of ‘ac-

r

tual innocence’” made after trial would render im-

position of punishment by a State u‘néonstitutionai.

+8 2078 18




—

[y o) o) o] o] [ TS — — . — [a— a—y — [a— _—

_ 7
(15) If biological material is not subjected to
DNA testing in appropriate cases, there is a sigui_ﬁ-

cant risk that persnasive evidence of innocence will

not be detected and, accordingly, that innocent per-

-sons will be unconstitutionally incarcerated or exe-

(_zuted.

- (16) To prevent violations of the Constitution
of the United States that the Supreme Court antici-
ﬁated in Herrera v. Collins_, it 1s necessary and prop-
er to enact national legislation that ensures that the
Federal Government and ‘the States will permit
DNA testi\ng in appropriate cases. -

. (17) There is also a,cor.ilpelli'ng need to ensure

the preservation of biological material for post-con-

viction DNA testing. Since 1992, the Innocence
Project at the Benjamin N. Cardozo échool of Law.
has r@eived thoﬁsands of letters from inmates who
claim that DNA testing could prove them innbcent,
In over 70 percéﬁt of those -cases in which DNA |
testing .could have been dispositive of gﬁilt or ‘inno-
cence if the biological material were available, the
material had been destroyed or lost. In t_wo;thirdsl of

the cases in which the evidence was found, afld DNA |
testing eondudted, the results have exonerated the

inmate.

i
|
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(18) In at least 14 cases, post-conviction DNA

testing that has exonerated a wrongly convieted per-

: # _ _
son has also provided. evidence leading to the appre-

hension of the actual perpetrator, thereby enhancing

public safety. This would not have been possi]ﬂe if

the biological evidence had been destroyed.

(b) PCRrRPOsES.—The purposes of this title are to—
(i) substantially implement the Reeorﬁmend&

tions of the National Commission on the Future of

DNA Evidence in. the Federal ¢riminal justice sys-

tem, by ensuring the a,'\_{ailabi]it.\r of DNA testing in

appropriate cases;

(2) prevent the imposition of unconstitutional

punishments throngh the exercise of power granted

by clanse 1 of section 8 and clause 2 of section 9
of article I of the Constitution of the United .States
and séctioh 5 of the 14th .amendment to the’ Con-
stitution of the United States;.and_

(3) ensure that_wron'gfully convicted persons
have an opportunity to _esta.blis_h théir innocence
through DNA testing, bjz requiring the preservation

of DNA evidence for a limited pertod.

*5 2073 IS
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SEC. 102. DNA TESTING IN FEDERAL CRIMINAL JUSTICE

SYSTEM.

(a} IN GF\TPRAI Part VI of title 28, United States
Code, is amended by inserting after chapt@* 155 the fol-
lowing:

“CHAPTER 156—DNA TESTIN G
“Soe. o |
42297, DNA testing. '
2292, Proservation of hiological material.
“§ 2291. DNA testing
| “(a) APPLICA’[‘ION.—~Notwithsta11di1ﬁg any other iJ_I'O~
viéioﬁ of law, a person in custody pursuant to the judg-

ment of a court established by an Act of Congress may,

at any time after conviction, apply to the court that en- -

tered the judgment for forensic DNA testing of any bio-

logical material that—

“(1) is related to the invésfigation or prosééu—

tion that resulted in the _judg'men't;. |
| “(2) is--in"t.he‘ actual or consfrﬁctive possession
of the deernmenf; and .

.“(3) was not previously éubjt__ect_ed to DNA test;
Ing, or can be subjected to fetesting with new DNA
techniques that provide a r:easolnab_l-e likelihood of '
more aceurate and probative results. |
:‘(b) NOTICE TC GOVE.RNMENT.—-»

“(1) IN GENERAL.—The court shall notify the
Government of an application mﬁde under subsection
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- (a) and shall afford the Government Ia_n opportunity |
to respond. |
“(2) PRESERVATION OF REMAINING BIOLOGIS|

CAL MATERIAL.

Upon receiving notice of an appli-

| cation made under Suhsection (a), the Government

- shall take such stepé as are necessary to ensure that

any I-erhaining biological material that was secured

in connection with the case 1s py‘eseryéd pending the
completion of proceedings under this section.

“(¢) ORDER—The court shall order DNA testing

pursuant to an application made under subsection ()

upon a deter mination that testmcr may produu: non¢umu-

latlve, excu]pdtt)w ev]den(,e Iele\fcmt to the claim of th(,

_app_hcant that the a,pphczmt was wmngfu]ly convicted or

sentenced.
“(d) C‘OST —The cost of DNA testmg ordered under
subsection (c) shall be borne by the Government or the

appheant as the court may order in the 1ntere<:ts of jus-

tlce if it 1s shown that the apphcant is not indigent and

“{e) CouNsSgEL,—The court may at any tlme appomt
counsel for an indigent applicant under this section.
“(f) POS’P-TESTII;iG PROCEDURES.— |
“(1) PROCEDURES FOLLOWING RESULTS UNFA-

VORABLE TO APPLICANT.—If the results of DNA

+8 2073 I8 .
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testing conducted under this section are unfavorahble

],

2 Cto the applicant, the court— o |
3 ‘.‘(A) shall dismiss the application; and |
4 “(B) in the case of h.,n qppiicant who 1s not |
5 mdigent, may assess the applicant for Ithe cost |

6 _of such testin'g.;
7 - “(2). PROCEDURES 'F(._I)LL()W'ING RESULTS PFa-
8 VORABLE TO APPLICANT.-—If the results of DNA
9 testing conducted under this section are favorable to |
10 the applicant, the court lsll_mll—'—
11 “(A) order a hearing, notwithstanding any
12 prbvision of law that would bar such a hearing;
13 ~and. -
14 “(B) enter any order that serves the inter-
15 | ests of justice, inchiding an order— |
16 “(1) vaczitin’g and setting' aside the l
17 Judgment; E'
18 _ TG -discharging the applicant if the
19 applfcant 1s 1 custody; _ !
207 “(111) .resentencing* the applicant; or
21 “{iv) granting a new trial. -
22 g} RULE oF 'CoNs?rRUCT‘ION.mNothing in this sec-

23 tion shall be construed to limit the circumstances under
24 which a person may obtain DNA testing or other post-

25 conviction relief under any other provision of law.
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“§2292. Preservation of biological material

“(a) IN GENERAL—Notwithstanding any other pro-

vision of law and subject to subsection (b), the Govern-

\ .

ment shall preserve any biological material secured in eon-

nection with a c¢rimunal case for such period of time as

any person remains incarcerated in connection with that
case. |

~“{b) EXCEPTION.—The Government may destroy bio-
logical material hefore the expiration of the period of time

deseribed in subsection (a) if—

“(1) the Government notifies any person who

remains incarcerated. in connection with the case,-

and any counsel of record or public defender organi-
zation for the judicial distriet in which the judgment

~of conviction for such person was entered, of —

- “(A) the intention of the Government to

| destroy the material; and -

| “(B) the provisions of this chapter;

“(2). no person m.akes an application under see-
tion 2291(a) within 90 days . of Ireceiving notice
ander pat-agraph (1) of this subsection; and

3y Ino other provision of law requires that
such biolbgical material be préserved.’.’. . |
(b} TECHNICAL AND CONFORMING . AMENDMENT.—

The analysis for part VI of title 28, United States Code,

o 2073 IS
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ts amended by mserting after the item relating to chapter

155 the following:

“156. DINA TESIE ..ooooo oo oeer oo oo e 2291,

- SEC. 103. DNA TESTING IN STATE CRIMINAL JUSTICE SYS-

'TEMS,

{a) DNA il)]«:NTIFICATION GRANT PR()GRAM.—S_ec—-
tion 2403 of title I of the Omnibus Crime Control __alld_
Safe Streets Act of 1968 (42 US.C. 3796kk-2) is
amended— | '

(1) in paragraph (2)—
(A) In the -hlei_tter preceding subparégraph

]

(A), i)_\f striking “shall” and inserting “will”;
(B) ih subpall*agraph' (C), by striking ‘“‘is
c]ia.rged”' and Inserting “was chdr‘ged or Con-
victed”’; and |
 (0) in subparagraph (D), by striking
“and” at the end; |
(2) in paragraph (3)—
© (A) by striking “shall” and inserting
“will”; and |
(B) by striking the period at the end and
.'mserti'ng . and”; and | |
(3) by adding at the end the following:
“(4) the State will—
O %(A) preserve all biolpgical material se-
cured in connection with a State criminal case

S 2073 IS
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for not less than the period of time that biologi-

cal material is required to be preserved under ’

section 2292 of title 28, United States Code, in
the case of a person incarcerated in connection
with a Federal c¢riminal case; and

“(B) make DNA testing available to any

- person convieted in State court to the same ex-’

. tent, and under the same conditions, that DNA

testing is available under section 2291 of title

28, United States Code, to any person convicted

in a court established by an Act of Congress.”.

(b) DRUG CONTROL AND SYSTEM IMPROVEMENT

13 GRANT PROGRAM.—Section 503(a)(12) of title T of the

14 Omnibué Crime Control and S.afe Streets Act of 1968 (42
15 US.C. 3753(a)(12)) 1s amended—

16
17
18
19

207

21
22
23
24

(1) in_subparagraph (B)—

(A) in clause (iii), by striking “is charged” -
and inserting “was cbarged or convicted”; and

(B) in clause (iv), by striking “and” at the

end,

‘ (2) in subparagraph (C), by striking the period
~ at the end and inserting “ and”; and

. {3) by addiné- at the end the following:

“(D) the State will—

»S 2073 18
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“{i) preserve all hiological material se-
ICill'Bd' in eonnectlon with a State criminal
casa for not less than the period | of time
that biological material is 1'eq_ﬁi1'ed to be
preserved under section 2292 of title 28,
United States Code, in the case of a per-
son incarcerated in cnnheetion with a Fed-
eral ¢riminal case; and |
‘) make DNA testinglavailahle to a
person convicted in ‘State cowrt to the
same extent, and under the same condi- -
tions, that DNA testing is available under |
section 2291 of title 28, United States
Code, to a person convicted in a court es- -.
tablished by an Act of Congress.”. |
(¢) PUBLIC SAFETY AND CoﬁmUNtTY POLICING
GRANT PR()GRAM.—Seafioh 1702{¢) of title 1 of ;lle Om-
nibus Crime Control and Safe Streets Act of 1968 (42
U.5.C..3796dd-1(c)) 18 amended—
(l) in paragraph (10}, bv strlkmg ‘and’ at the
end;
(2) in paragraph (11), by striking the perlod at
the end and maertmg ; and”’; and

(3) by adding at the end the_ following:

«S 2073 IS
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“{12) it any part of funds received from a grant
- made under this subchapter 1s to be used to develop
or impl"()lvel a DNA- analysis capability in a _forénsic
l‘d.lf)(l’)l'il-tﬂl"l\_f, or to o_btzl.in 01 analyze DNA samples for
inclusion in- the Combined DNA Index S_Vstem.
\ (CODIS), certify that— .

“(A) DNA allaljrses performed at suéh lﬁb-
oratory will satisty or exceed the current stand-
ards for a quality assurﬁnce program for DNA

_analysis, issued by the Director of the Federal
Bl_u"eau of Investigation under Isection 210303
of the DNA Identification Aet of 1994 (42
U.8.C. 14131); S

“(B)..DNA samples and analyses obtained
and performed by such laboratory will be acees- |
sible 01ﬂy— | | |

| ~“(i) to criminal justice age'ﬁéiés for
law eﬁforcemgnt purposes; |
“(if) in judicial proceedings, if other-
wise admissible under applicable statutes
and rules; - ) |
_ “(iii.) for eriminal defense purposes, to
. a def‘endant, who shall have. acceés to sam-

ples and analyses performed in connection

*5 2073 1S
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- with the vase m which the defendant. was

charged or convicted; or

“{v) if personally identifiable infor-

mation s removed, for a population statis-

tics database, for identification research
and protocol development purposes, or for

quality control purposes;

“(C) the laboratory and each -anal_vst per-

forming DNA analyses at the laboratory will |

‘undergo, at regular intervals not exceeding 180

days, external proficiency testing by a DNA

'pmficirency testing program that meets: the

standards issued under section 210303 of the

DNA Identiftcation Act of 1994 (42 U.S.C.

5 2073 IS

14131}); and.

“(D) the State will—

“(1) preserve all biological material se-
cuf"ed.in connection with a State criminal
case for not less than the pertod of time.

that biological material-is required to be

- preserved under section 2292 of title 28,

United States Code, in the case of a per-

- son incarcerated in connection with a Fed-

eral criminal case; and
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I . (i) make DNA testing available to
2 any person convieted in Sta.te‘ court to the |
3 same extent, and under the same condi-
4 tions, that DNA testingf 1s availahle under
5 section 2291 of title 98, United States
.6 Code, to a.perqon convicted In a court es-
7 \ tablished by an Act of Cong‘te%s
8 SEC. 104. PROHIBITION PURSUANT TO SECTION 5 OF THE
9 14TH AMENDMENT.
10 ( ) Rth EST FOR DNA TESTING.—
11 (1) IN GENERAL—No State shall dem a re-
12 .quest, made by a person in custody resulting from .
13 a State court judgment, for DNA. testing of biologi-
' 14 cal matertal that-— |
15  (A) is related to the investigation or pros-
16 . ecution fhat rééulted iﬁ the conviction of the
17 | pérson or the sentence imposed on the E:person;
18 ' (B) is in the actual or construetive posses-
19 - sion of the State; and | | |
207 _ tC) ‘was not previously subjgt:téd to DNA
21 testing, or can be subjected to retesting with )
22 s néw DNA techniques that provide a _reasbnable
23 a iikelihooci_ of ‘more accurate and pfbb%itive_ fe-
24 sults. |

*5 2073 IS
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(2) BXCEPTION.—A State may deny a request
under pzu*zigwaph (1) upon a:judicial detemnindtion
~that testing could not produce noncumulative evi-
dence estﬁhlishing_ a reasonable probability that the
person was wrongfully convicted ov sentenced.

(b) OrPORTUNITY TO PRESENT RESULTS 0F DNA

' TESTING.-—No State shall rely upon a time limit or proce-

dural default rule to deny a person an opportunity to
present noncumulative, exeulpatory DNA results in court,

or m an executive or administrative forum in which a deei-

sion is made in accordance with procedural due process.

(¢) REMEDY.—A person may enforce subsections (a) -
and (b} in a el action for declaratory or injunctive relief,

filed either in a State court of general jurisdiction or in

- a district court of the United States, naming either the

State or an executive or judicial officer of the State as
defendant. No State or State executive or _]'udici'a”l officer

shall have immunity from actions under this subsection.

TITLE II—_ENSURING  COM-
PETENT LEGAL SERVICES IN
CAPITAL CASES

SEC. 201. AMENDMENTS TO BYRNE GRANT PROGRAMS, .

{(a) CERTIFICATION REQUIREMENT; FORMULA

-GRANTS.—Section 503 of title T of the Omnibus Crime

S 2079 IS
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1 Control and Safe Streets Act of 1968 (42 U.8.C. 37533)

2 ts amended—

3

I

N 0 =1 Sy WLh

12
13
14
15
1o

17
18

19

207

21
22
23
24
25

(1) in -Sl_ibsecti(}ll (2}, by adding at the end the |
following:

“(13). If the State prescribes, authorizes, or

permits the penalty of death for any offense, a cer-

tifteation that the State has established and main-
tains an effective system for 'pfoviding competent
legal services to indigellts at every phase of a State
criminal prosecution in which ‘a death sentence is.
sought or has been imposed, up to and ncluding di-
rect a.p];)ellate-l.reﬁe“% and post-conviction review in '
State court.”’; and -
(.3) m subsection (b)—~ |
- {A) by striking “(b) Within 30 days after
the date of enactment of this part, the” and in-
serting the following: |
(b) REGULATIONS.—
“(1y In GENERALL—T.he”; and
(B) by adding at the end the following-
( ) CERTIPI(‘ATIO\E REGULATIONS. —The Di-
rector of the Administrative Ofﬁce of the United

States Courts, after notice and an opportunity for |

comment, shall promulgate regulations specifying

the elements of an effective system within the mean-:

S 2073 IS
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Cing of subsection (a)(13), whieh elements shall

melude—

“(A) a centralized and -independent ap-

pointing authority, which shall have authority |

«§ 2073 IS

and responsibility to—

“(1) recruit z‘ittm*nejrg who al"el'.quali—
fied to r‘epresént indigents in the capital
proceedings spectfied i_.n subsection (a)(13);

“(n) draft and annually pﬁl:)liSh .a. ros-
ter of qualified attorneys;

“(iii) draft and annually publisk; quali-
fications and .pen*fbrlllan(;e standards that
attorneys must satli.sf‘sr to be listed on the”.

roster and procedures by which qualified"_

- attorneys are identifted;

“{iv) periodically review the roster,
monitor the perforxlnance' of all a'i;torneys

appointed, provide a mechanism by which

mémbers of the Bar may comment on the

. performance of their peers, and delete the

naﬂle of any attorney who fails to complete -
I'egulaf traimng progra.fns on the represeln-
tation (;f chients m capitanl.cases, fails to
meet performance standards m a cage fo

which the attorney is appointed, or other-
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wise fails to demonstrate continuing com-

petence to- represent clients in capital |

- CQRes;

“(v} conduct or sponsor specialized

- trammmg  programs  for attorneys rep-

resenting i;lients in capital cases; -

- “(vi) -appoint. lead counsel and co-
cbunsel from the tostér to represent. a de-
fendant in a capital case promptly upon re-
ceiving notice -of the need for _an' appoint-
ment from the relevant State court; and

“{vil) report the appointment, or the

failure of the defendant to accept such ap-

p'(}intment,- to the court requesting the ap-

pointment;

- “(I3) compensation of private attbrneys for

actual time and service, computed on an hourly

basis and at a reasonable hourly rate in light of

" the qualifications and experience of the attorhey

“and the local market for legal representation in

cases reflecting the complexity and responsi-

bility of capital cases;

5 2073 1S

“{C) reimbursement of private attorneys

and public defender organizations for attorney

expenses reasonably incurred in the representa-
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- pamt

tion of a chent in a capital _case; computed on
2 -am hourly basts reflecting the local market for
3 sueh services; and:
4 ‘-‘(D) retmbursement of private attorneys .
SI. and public defender ()1"gn.11izzi.ti01ls for the rea-
6 " soluable'costs of lé,“r-clel-l{s, paralegals, im'reé— |
7 tigators, ei'pe‘rts-, setentific .tests, and othef suﬁ-
8 port services necessary in the representation of
9 rIa defendant in a ‘capital case, conﬁpu_ted_ on an |
10 hourly basis reflectinb,t;r the local market for such
.1_1 - services.”’,
12 (b} CERTIFICATION REQUIREMENT; DISCRETIONARY

13 GRaNTS.—SBection 517(a} of title I of the Omnibus Crime
14 Control and Safe Streets Act of 1968 (42 U.8.C. 3763(a}))

15 is amended%

16 (1) in paragraph (3), b‘\_;.striking “and” -at the.
17 end; o
18 _ (2) in baré.gl_'aph (4), by striking the period at
19 | the end alnd inserting “.; and’’; and |

207 - (3) by adding at the end the following:

| '2.1 _ - YE) -satisﬁes the certification rgquirement es-

22 tablished by section 503(a)(13).”. |
23 {¢) DIRECTOR’S jREPORTS_ TO CONGRESS;—-—Section' '
24 522(1)). of title i_oi’ the Omnibus Crime Coﬁtrol and Safe
25 Streets Act of 1968 (42 U.S.C. 3766b(b)) is amended—
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(l}r in paragraph (4), hy striking “and” at .tlhe
end; |
| (2} hy redesignating pamgrapﬁ (h) as para-
graph (6}); and

(3) by inserting after pkLi'a,gr'aph {(4) thé fol-
lowing:

“(5) descriptions and a comparative E‘mﬁlysié of
fhe s_vstems. establi.éhe’d by each St'ate in order to
satisfy the certification requirement established by

section 503(a)(13), excebt that the desecriptions and

. the comparative analysis shall include—

“(A) the qualifications and performance
stemdards established .hpursu&nt to section
503(h)(2)(A)iii); |
| “(B) the rates of compensation paid under
section 503(b)(2)(B); and o
| “(C) the rates of r:eimbu_rseme'ﬁt' p-aid
‘under .éub}:f)a.ir.aéraphs (C) and :(D) of section
503(b)(2); and”. |

~ (d) EFFECTIVE DATE.;__

(1) IN GENERAL.—Subject to paragraph (2),
the amendments made by this- section shall apply

with respect to any appliéation submitted on or after

“the date that is 1 year after the date of enactment

of this Act.
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(2} EXCEPTION.—The amendments made by
thas Sectipn shail not take effect until the dmount
made available for a fiscal year to (-:eu"-l'y out j)drt E
of title I ofl the Omnibus Crime Control and Safe.
Streets Act of 1.96'8. equals o1 exceeds an amount
that 1s $50,OIOO,00'0' gljeatel". tlﬁm the amount made
available to carry out that part for fiscal year 2000.
(e) REGUT A’f‘lOﬁS.—The Director of the Administra-
tive Office of the United Stﬂ.iés Cowrts shall issﬁe all regu-
lations necessary to carry out the_ zuneﬁdments made hiv
this section not later than 180 days before the effective

date of those regulations.

. SEC, 202. EFFECT ON PROCEDURAL DEFAULT RULES.

Section 2254(e) of title 28, United States .Code, 1S
amended—
(1) in paragraph (1), by striking “In a pro-
c-',eedin.g” ana inserting “Except as provided Iill-para—_
“erapb (3), in a Iproceeding”; and
(2) by adding at the end the following:

“(3) In a proceeding instituted by an indigent -
é,pplica,nt under sentence of death, the court shall
neither presume a finding of fact Imade-by a State
court to be correct nor decline to consider a claim

on the ground that the 'applic_ant failed to raise such
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claim in State court at the time dnd in the mannel
pwqull)ed by State faw, unless—

“(A) the State provided the applicant with
legal services at the stage of the State pro- -
ceedings at which the Stdte court made the
finding of fact or the applicant failed to raise
the claim; and

.“(B) the legal services the __Sfa,te provided

satisfied the l-égulations promulgated by the Di-

L= e N B - Y R O Ve O

rector of the Administrative Office of the

—
—_

United . States Courts pursuant to seetion

503(b)(2) of title I of the Omnibus Crime Con-

-
b

13 - trol and Safe Streets Acﬁ of 1968.7.
14 SEC. 203. CAPITAL REPRESENTATION GRANTS,
15 | Section 30064 of title 18, United States Code

16 amendedw

17 (1) by.'re.designating- subsections (i), (j]',i'and (k)
18 as subsections (j), I(k), and (1), respectivély; and |
19 ~ (2) by inserting after .subsection (h) the fol-
207 lowing: -

21 . “(i) CAPITAL REPRESENTATION GRANTS—

22 “(1) DEFINITIONS.—In this subsection—

23 ~“(A) the term ‘capital case'—

24 “(i) means any criminal case in which
25 a defendant prosecuted in a State court is

o8 2073 IS
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subject to a sentence of death or in which
a death sentence has been imposed; and

(i) includes all proceedings filed in
cbﬁnection with the case, including tllal
appellate and Federal and State poqt con-
viction proceedings;
“(B) the term ‘defense services’ includes—

"‘(i) 1-écmitrﬁe11t of cdunsei;

(1) training of counsel;

“(ii) legal and administrative support

and assistance to counsel;

““(iv) "direct representation of defend-

~counsel is inadequate to meet the need n

the ]urlqdl(,tmn served by the grant Ieup1~

ent dlld

(v investigative, expert, or other

services necessary for adequate Iepresenta— _

i
L

tmn and

“(C)--the term ‘Director’ means the Direc-

tor of the Administrative Office of the United

btateq Counrts.

“(2) GRANT AWARD AND CONTRACT AUTHOR- .

ITY. —Notmthstandmg subsection (g) the Dnector

shall award grants to, or enter into contracts with,

«5 2073 IS
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public agencies or private nonprofit organizations for
the purpose of providing defense seivices in capital
cases.
“(3) PURPOSES.—Grants and L*ontra.cts award-
ed under this subsection shall be used in conpection

with capital cases in the jurisdiction of the grant re-

“cipient for 1 or more of the following purposes:

© “(A) Enhancing thé availability, com- |
petence, and pfompt assignmentl of cou'hsél.
“(B) Encouraging continuity oflrepresen-
tation’ between Federal and State.' proceedings.
“(() Decreasing the cost of providing
qualified counsel. | | |
“(D) Increasing the efﬁcieﬁéy with which
such cases are resolved. | |
“(4) GUIDELINES.—The Director, in consulta-
tion with the Judicial Conference of the United
States, shall dévelop guidelines to ensure that de-

fense services provided by recipients of grants and

contracts awarded under this subsection are con-

sistent with applicable legal and ethical prosecriptions
governing the duties of counsel in capital cases.

“(5) CONSULTATION.—In awarding grants and

~ contracts under this subsection, the Director shall

consult with representatives of the highest State

+8 2078 18
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cowrt, the orgamzed bar, and the defense bar of the
jurisdiction to be served by the recipient of the grant

or contract.”

TITLE III——COMPENSATING THE
. UNJUSTLY CONDEMNED

SEC. 301. INCREASED COMPENSATiON IN FEDERAL CASES.
. Section 2513 of title 28, United States Code, is

amended by striking subsection (e} and inserting the fol-

ouow’qc\-ua-.rsuw

lowing:

“(e) DAMAGES.—

“(1} IN GENERAL.—The amount of damages

awarded in an action described in subsection (a)

shall not exceed $50,000 for each 12-month period
of in‘czu"cel"ation, excepf that a pldintiff who was un-
justlylsentenced to death may be awarded not more
than $100,000 for each 12-month period of incarcer-
ation. | |
| “(2) FACTORS FOR CONSIDERATION IN ASSESS-
ING DAMAGES.—In assessing damages in an action
described 1n subsection (a), xth-e court  shall
consider—
“(A) the ecircumstances surrounding the
unjust conviction of the plaintiff, including any
misconduet by officers or employees of the Fed-

“eral Government;

*5 2073 IS
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“(1B) th_e_length and conditions of the un-
Just incareeration of the plantiff; and

| ~Y(C) the family circumstances, loss of

wages, and pain and suffering of the plaintift.”.

SEC. 302, COMPENSATION IN STATE DEATH PENALTY

CASES,

(a) CRIMINAL JUSTICE FACILITY CONSTRUCTION

GRANT PROGRAM.—Section 603(a) of title I of the Omni-

bus Crime Control and Safe Streets Act of 1968 (49
T.S.C. 3769b(a)) is amended— |

(1) I paragraph (5), by _strikiﬁg' “and” at the
end‘; _ '
" (2) in paragraph (6), by striking the period at
the end and serting *; and”; and
- (3) by addihg at the end the foliowing: -
“(7) reasonable assurance that the applicaﬁt, or
the State in which the applicant is located— L
“(A) does not p_relscribe, authorize, or per-
mit the penalty of death for any offense; or
“(B)(i) has established and maintains an
effective procedure by which any person un-
| justly convicted of an offense against the State
“and sentenced t0 death majr be awardéd- reason-

able damages upbn substantial proof that the

S 2078 IS
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1.)&1‘90'11 did ot commit any of the acts with |
which the person was charged; and |

“(i1)(I) the conviction of that person was

~reversed or set aside. on the ground that the
person was not guilty of the offense or offenses
of which the person was convicted;

“(IT) the person was found not guilty of
such offense or offenses o new trial or rehear-
ing; or

“(III) the person was pardoned upon the
stated g’[bund of innocence and unjust conwvic-
tion.”. | _

(b) EFFECTIVE DA'J_‘E.—The_ amendments made by

this section shall apply with respect to any application

‘submitted on or after the date that is 1 year after the

date of enactment of this Act.

TITLE IV——MISCELLANEOUS
"PROVISIONS

SEC, 401, ACCOMMODATION OF STATE INTERESTS IN FED.

ERAL DEATH PENALTY PROSECUTIONS.

(2) RECOGNITION OF STATE INTERESTS.—Chapter

- 228 of title 18, United States_-Code, is amended by adding

at the end the following:

«5 2073 IS -
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1 “$3599. Accommodation of State intere'sts; certifi-
cation requirgment |
“{a) IN GENERAL.—Notwithstanding any other pro-
visioh of law, the Government shall not seek the death
penalty in any ease initially brought b(l;fore a dis_tt'ic,t court,
of the United States that sits in a State that does not
preseribe, authorize, or permit the imposition of such pen-.
alty for the alleged conduct, except upon' the certification
in writing of the Attorney General or the designee of the
10 Attbrney General that— .
11 (1) the State dbés not haﬁe j_urisdictioﬁ or re-
12 fuses to assume jurisdiction over the defendanl; with
respect to the alleged conduct;
14 “(2) the State has _r.equested“that the Federal
15 Government assume jurnsdietion; or
16 . “{3) the offense charged is an offense described
17 in section 32, 229 351, 794, 1091, 1114, 1118,
18 1203, 1751; 1992, 2340A, or 2381, or chapter
19 113B. o
20:» “(b) “STATE DEFINED.—In this_s'_ection, the term

21 ‘State’ means each of the several States of the United
22 States, the District of Columbia, and the territories and

23 possessions of the United States.”.

=3 2073 18
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(b) TECHNICAL AND CONFORMING AM_ENm'qE;\?T.—

- The analysis for chapter 228 of title 18, United States

Code, 1% amended by adding-at the end the following:

“3599_' Aceotmmodution of State intevests; certification mqﬁmmnt.”.

SEC. 402, ALTERNATIVE OF LIFE IMPRISONMENT WITHOUT
| : POSSIBILITY OF RELEASE. |

Seection 408(1) of the Controlled Substances Act (21
U.8.C. 848(1)), is a“mend"ed hy Striking the first 2 sea;;
tences and inserting the following: “Upon a re@mménda-
tion under subsection (k) that the defendant should be
sentenced to death or life imprisonmeﬁt without possibility
of release, the court shall senteﬁce the defendant accord-_'
ingl.y. Otherwise, the .c.ourt shall 'imfose_ any lesser sen-
tence that is authorized by law.”.

SEC. 403. RIGHT TO AN INFORMED JURY.

(a) ADDITIONAL REQUIREMENTS.—Section 20105 of
the Violent Crime Control and Law Enforcement Act of
1994 {42 U.S.C. -_1'3705)Jis amended by Strikinglléubsectio.n |
(b) and inserting the following:

“(b) ADDITIONAL REQU.IREMENTS._.—TO be eligible to-
receive a grant under section 20103 or 20104, a State
shall pfovide‘ assurances to the Attorney General that%

“(1) the State has implemented policies that
provide for the recogmtion of the. ri-ghts and needs

of erime vietims; and
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“(2) in any capital case in which the jury has
a 1'{)le in determining the sentence imposed 01‘1‘ the
defen('la,rit,. the court, at the 1'equesf of the defend-
- ant, shall inform the jury of all statuforily. author-
- ized: Senfencing options. in the particular case, in-
_I ciuding applicable pa.rqle .eiigﬁbiiity yules and
terms.”. a
(b) ERFECTIVE DATE."—-—The. Ia’mendnllents made by
this section -silali apply with r.'espectl to any application for ;\
a grant under section 20103 or 201I04 of the Violent
Crime Control and Law Enforcement Act of 1994 (42
U.S.C. 13703; 13704) that is submitted on or ‘after the
date that is 1 yeaf after the date of eﬁactment of this
Act. |
SEC“404 ANN'UAL REPORTS.

(a) REPORT —-«Not latel than Z years after the date'

of enactment of this Act a.nd annual]v thereaftel the At-

.tome-y (eneral shall.prepare and transmit to Congress a

report concerning the administration of capital punish.-

* ment laws by the Federal Government and the States.

(b) REPORT ELEMENTS.—The Ieport reqmred under

subsectlon (a) shall 1nc]ude substantlallv the . same cat-

egorles of mformatlon as are included in the Bureau of

Justice Statistics Bulletin entitled “Capital Punishment

«8 2073 1S




35

1 1998”7 (December 1999, NCJ 179012), and the following

2. additional categories of information:

| (1) The percenta,;ge of death-eligible cases in

which « death.sentence is sought, and the percent-

~age In which it is imposed.

(2) The race of the defendants in death-eligible

cases, including death-eligible cases in which a death

sentence is not sought, and the race of the vietims.

(3) An analysis of the effect of Witherspoon v.
Tllinois, 391 U.S. 510 (1968), and its progeny, on
the cbmposition of juries in capital cases, inciuding
the racial eomposition of such juries, and on the ex-
clusion of otherwise eligiblt; and available jurors
from such. cases.

(4) An an_al}rsis of  the effect of peremptory

challenges, by the prosecution and defense respec-

tively, on the composition of juries in capital cases, |
including the racial composition of such jufies, and
on the exclusion of otherwise eligible and available
jurors from such cases. | _ |

(5) The percentage of capital cases in which life
without parole is availﬁ;n)le as an alternative to a
death éenténce, 'a.,'nd the sentences imposed in such

Cases.
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(6) The percentdge of capital cases in which life
without parole is not available as an alternative to
a death sentence, and the sentences iinposed in such
cases. -

(7) The percentage of capital cases in which

" counsel is retained bv the defendant, and the p.er—

(,entaue in which (,oune.el is appomted by the court.
(8) A Lomparatwe analysis. of systems for ap-
pmntmw eounqel in capital cases in different States
(9) A State-by-State analysis of the rates of
compensation paid n capital cases to appointed
counsel and .their support staffs.

(10) The percentage of cases in whicl 2 death
qentence or a conviction underlying a death sentence
is vacated, reversed, or set aside, and the reasons
therefore. |

{c) PUBLIC DISCLOSURE.—The Attorney General or

18 the Direetor of the Burean of Justice Assistance, as ap-

19 propriate, shall ensure that the rep'qrt's referred to in sub-

20 “section {a) are—

21
22

23

24

(1) distributed to national print and broadecast

media; and .

(2) posted on an Internet website maintained

by the Department of Justice. -

«5 2073 1S
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SEC. 405, DISCBETIONIARY APPELLATE REVIEW. |
Section 2254(c) of title 28, United States Code, is
amendad— | |
(1) by inserting “(1)”” after “(¢)”; and
(2} by addi'ng- at the end the following:
'.“(2) For purposes -of paragraph (1), if the highest
court of a State has diseretion to décline appeilate rgview

of a case or a claim, a petition -asking that court to enter-

tain a case or a claim is not an available State court proce-

dure.”, |
SEC. 406. SENSE OF THE SENATE REGARDING THE EXECiJ-
| TION OF JUVENILE OFFENDERS AND THE
MENTALLY RETARDED.
It i1s the sense of the Senate that the death penalty
18 disproportibnate and offends contemporary standards of
decency when applied.. to a person who is mentaliy retarded
o.r who had not attained the age of 18 years at the time
of the offense. | | |

O
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Is there a moratorinm on the federal death penalty? Is aayone e.ousidermg placing a
moratorium on the federal death penalty? - |

- We do not believe there is a need for a moratorium on the federat death penalty at this time.

- Because if’s been close to 40 years since 3 federa] death row inmiale has been executed we are
-engaged in a process of ensuring that appropriate guidelipes and proccdu;res exist for fast-minute
requests for clemency. [Those procedures will provide individual prisoners on death row the
opportunity 1o raise argm:mnts relevant to whether the death penalty is appropnatc in their
ind nndual cases.] There is, howc'vcr, 20 moratonum m place. _ |

What is the “racial disparity rcvmw”" Could it lend to legislation? _
It’s a gathering of data on the federal death penalty that is conducted pmodically as part of the

- Justice Department’s ongoing process of ensuring the federal dealJJ penalty is administered
fmrly _

Are yon gomg 10 respnnd to Senator Feingold’s letter?
Yes, of cowrse, But, as we've indicated before, we do not believe a moratorinm on the federal
, death penalty to be necessary or approp;:ate at this time.

What do you think of Leahy's bl]l"
. We wonld support any legislation that helps guarantee that the death. penalty is melcmcmed

fairly. We have not, however, had & chance to teview Sena:or Leahy’s bill carefully |enough to
commant on it at this point. S . :

Basic Statistics on Federal Death Row:

Currently, thete are 20 inmates on federal death row. There are 7 inmates on death row in the

military justice system.  (For your information, of the 20 who are on death row in the federal
© systemn, 14 ar¢ African- Amenca:n, 4 are Caucasmn, Tis H.wpamc arid 1is Asian.)

I'hc {ast time a federal prisoner was execute.d was 1963,

Draft
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Charges of Blas Challenge U.S. Death Penalty

%y RAYMOND BONNER

WASHINGTON, June 23 — In the
current debatc over the death pen.

alty, the focus has been largely on -

the states, primarily Illinois, whose
governor has declared a moratori-

um, and Texas, which puts more :

inmates 1o death than most countries
and whose povernor, of course, is
running for president.

This has allowed the Clinton ad- -
ministration to remain largely above -
the fray because there hasnot beena

federal execution in nearly 40 years.
Although Vice President Al Gore fa-
vors the death penalty, he has not
faced the tough questioning that Gov.
George W. Bush has, and Mr. Gore
has said little other than that he does
not see the need for a federal morato-
riurn.

But the case of a condemned mi-

grant worker may soon cali attention .

to the federal capital punishment
Ssysieni. : '

Juan Rau} Garza, a migrant farm
worker and high school dropout who
was convicted seven years apo of
marijuana smuggling and ‘three
drug-related murders in Browns-
ville, Tex.,
ed oni Aug. 5. It would be the first
federal execution since John F. Ken-

nedy was president, when a man was -
put to death by hanging in lowa for

kidrapping and murder.

The Garza ¢ase raises broad and, -

for many. troubling issues about the
* who was convicted after Mr. Bush
“left office, 23 were African-American

application of the federal death pen-
alty, most specifically, whether race
and geography determine who is sen-
tenced to die at the hands of the
United States government. -

Seventeen of the 21 federal pnson- :
ers facing the death penalty are:
members of minorities, and federai,
prosecutors in a dozen Southern:
states have accounted for more than r
half of the jederal cases in which the :
death penaity has been sought. !

Mr.
hauste:} their legal appeals and are:
turning to the court of public opinion -
and politics. They have enlisted the
American Bar Association,-which i
a highly unusual move last month,
called on President Clinton to de-
clare a moratorium on federal exe .
cutions.

Mr. Garza wants ta ask the oresis

dent for clemency. But his lawyers
" said they are facing some fermida-
ble handicaps.
Although the Constitution gives
i presidents absolute authority to
grant clemency and presidents could
do so on their own at any time, they
rarely do,

And while the procedure for seek- -
ing clemency in noncapital cases is -’

‘a.hard place,”

is schaduled to be execut- -

Garza's lawyers have ex-i-

) l:lear the procedures in capitat cases
_ are still being drafted, Mr. Clintan

said in February.

The absence of clear guidelines,
Mr. Garza's lawyers believe, severe-
ly hampers their ability to mnake an
effective ¢case for clemency.

“We're really between a rock and

cioch, a lawyer with the Texas De-

. fender Service, who has been repre-

senting Mr. Garza in his appeals. "'A
Iot of the information we want to put
in the petition, we don't have. 1t’s in
‘the hands of the government."

This inciuded a government study

~on whether race is a factor in apply-

ing the death penaity in federal
cases. The Justice Department has
turned down Mr. Garza’s request for
the study or the raw data that the
depariment has gathered. A depart-
ment spokesman said the study had
not been completed and the data
would not be made public.

" Mr, Garza’s lawyers have also re-

-.quested information on how the Jus-
‘tice Deparunent has handied other

capital cases. There are a dozen

-cases like Mr. Garza's - multiple

drug-related murders — in which
federal prosecutors did not seek the

-death penalty, including six in New

York, Mr. Wiercioch said,
He wants to know why the death
penalty was sought in Mr. Garza’'s

.case, and he believes race was a

factor. Of the 17 defendants against
whom the Bush administration

‘squght the death penalty for drug-

related killings, including Mr. Garza

or Hispanic, Mr. Wiercioch said.

“ In 1994, when Congress was comn-
sidering sweeping death penalty
- legislation, Attorney General Janet
Reno said in a Jetter to a congress-
man who opposed the death penalty
that the department was developing

-procedures that would allow for the
.disclosure of its capital prosecution

decislons ““so that the public ean
review and understand the basts for

. such decisions.”

a Justice Department official said
this week that the procedures had

- net yet keen adopted, -

after the Supreme Court declared
m_ 1972 that the death penalty, as it
"was then being applied, was uncon-
" stitutional, states quickly adopted
laws that the court upheld. But Con-
gress spent the next 16 years strug-
gling to find a way around the court’s
concerns. In 1988, Congress adopted
what has become Kknown as the
“drug kingpin statute,” which allows
for the death penalty against an indi-
vidual who commits murder as part

.of a larger drug enterprise.

. Six vears tater, in 1994, Congress
enacted the Federal Death Penalty

5aid Gregory Wier- |

Act, which expanded the crimes for

~which a delendant could be executed .

They included the :Ilssassinmion of
the president, large-scale drug tral-

ficking even when no one is killed,

drive-by killings, sexual abuse re-
sulting in death and destruction of a

plane, train or motor vehicie result-

ing in death.

Federal law requires the appoint-
ment of two lawyers for an indigent
defepdant facing the| death penalty, .

|
|
|
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Sons at Bridgton Academy, a boys’
school in Maine just for post-gradu-
ates. “Whether it's starting kinder-
garten or starting coellege, a lot of
them need shat extra year to focus.”

While it is still not common, a few
students are choosing a post-gradu-

ate program even after being admit- .

ted 1o the coilege of their choice:
Bryson Grover, for exampie, de-

ferred adnission to the University of
Virginia for a year so he couid attend
Deerfield Academy in Massachu-
setts.

“Every one of my siblings told me
thal when they got ta coilege, they

didn’t know how to study, they didn't -

know how to sit down and crganize
their time,” said Mr. Grover, who
feels uncertain about his college
readiness, despite cormnpleting a slew
of advanced placement courses at
his Virginia high school. ‘Deerfieid
has dynamite facilities, like an awe-
some observatory, U. Va. will hold a
place for me, and I'l! still have four
vears [or the college experience. I
don’t see any downside.”

For many post-graduates, though,
the programs are more a [allback
than a positive choice.

“I'd applied to four schools where
I thought 1 had a pretty good chance
- Amherst, Williams, Middlebury
and Colby — and 1 didn't get in
anywhere,”" said Jared Passmore, a
football star at his Massachusetts
high-school who spent this year at
Northfield Mount Hermon. ““It was
pretty awful. In high schooi I could
get B's and a couple A's without
much work, and colleges saw that as
not applying myseif, which was true.
And I used to have this tendency,
when 1 was taking standardized
tests, and filling in all those ovals, to
start thinking about football plays,

.and fill in the one in Lhe position [

needed to make the piay.”

© ASs a post-graduate, Mr, Passmore
worked hard, improved his College
Board scores and won admission to
Swarthmore, one of the nation’s most
competitive coiteges.

“There’s absolutely no way I could
have gotten into Swarthmore without
this year,” he said. "It was really
awkward at the beginning, My
inends were going off to M.LT. and
Harvard. And I'm at this place
where they lock the dorms at 10:30
and turn the phones of{ from & p.m. to
18 for study hall. But I'm very glad |
did it. | think I've matured as a
person, and ] think it helped colleges
see me as somecne who's serious
about what he wants to do in life.”

‘Like colleges. post-graduate pro-
grams vary widely. Some, like Exe-
ter, are known for rigorous academic
standards, while others are celebrat-
ed for their athletics: Dozens of Divi-
sion | coliege coaches came 1o watch
promising players at schools like
Maine Central Institute, and New
Hampton in New Hampshire.

“Usually, there’'s two groups of
post-graduates on the team,” said
Jamie Arsenault, the basketball
coach at New Hampton. *There are
those that would go to college if they
could, but they don’t gualify aca-
demically. And there's another
group that corme from small schools,
where they haven't been seen, so

they need the exposure.”

Whether at New Hampton or Exe-
ter, most post-graduate programs
are small, in part because having too
many outstanding older athletes —
by their very nature, ringers in high
school competition — inevitably
keeps some home-grown students
who played throughout high schoot
from making varsity; many schools
have limits on how many post-gradu-
ates can play on'a team.

And as mere musicians and actors |
have been drawn to the programs,
similar concerns are beginming to -

arise about featured roles in school
plays or chamber ensembles.

Often, students are referred to a
prep school by a college admissions
officer who thinks Lhey coutd benefit
from a post-graduate year. .

“When 1 applied to Wesleyan, the

that [ would be a good post-graduate
candidate,” said Angelique Owanga,
who moved to Atlanta from Zaire
three years ago and wili be a post-
grad this vear at Northfield Mount
Hermon. “When [ got inte the pro-
gram, with financial aid, I thought it
wolld be right for me. 1 had a good
grade point average but my SAT's
were not as good as 1 expected, and [
want to do better.”
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at least one of whom must be experi-
enced in capital cases. As a resull,
claims of ineffective asSistance of
counsel do not mark the [ederal sys-

tem, as they da many states, such as’

Texas, where defendants have been
represented by lawyers who have
slept through trials or have other-
wise displayed pross incompetence.

The principal concerns about the
federal death penatty are whether-it
is being applied fairly and uniformliy,

Since 1888, the Justice Department

Concerns about
whether a law s
being applied fairly.

has allowed the death penalty tc be
sought against 199 defendants, ac-
cording to the Federal Death Penalty
Resource Counse! in Coiumbia, 5.C..
Seventy-six ‘percent of those defend-
ants are minorities, and 52 percent
are African-Americans,

Of the 2| federal inmates currently
facing -execution — “including Timo-
thy J. McVeigh, who was convicted in

the:- Oklahoma <City .bombings —.

about 62 percent, or 13, are African-
Americans. This is a grealer per-
centage o7 blacks on death row than
in aif but four states: Maryland, Lou-
isiana, [lincis and Pennsylvania. In
Texas, by contrast, 41 percent of the
death row population is black, and in
Alabama, 46 percent, according 1o
the Death Penalty Infjormaticn Cen-
ter, a private organization in Wash-
ington that opposes the death pen-
alty.

“1f some back county in the South
had the same kind of numbers, the

Department of Justice would be

down here investigating, handing out
indictments,” Mr. Wiercioch said.

In an interview last week, Mr.
Gore said, “The question of racial
disparity is right now being investi-
galed thoroughly within the Justice
Department.”

.He added that the factors that led
Columbia University researchers to
raise guestions about the death pen-
alty in a recent study, like prosecuto-
rial misconduct and incompetent de-
fense counsel, "‘are the kinds of mis-
takes that could conceivahly have a
connection to racial atticudes in the
aggregate "

1n his letter to Mr. Clinton on May
2 calling for a federal meratorium,

. the president of the American Bar

Association, William G. Paul of Okla-
homa City, urged a “‘comprehensive
examination of the federal death
penalty that would not be limited to
the question of racial discrimina-
tion.” The bar association has not
taken a position for or against the
death penalty,

- There are glaring geographic dis-

‘parities in the application of the fed-

eral| death penalty law.

Frurieen of the 21 defendants.on .
‘federai death row, in Terre Haute,

Ind., are [rom three states — Texas,
6, ¥irginia, 4, and Missouri, 4.

Under a system put in place by Ms.
Reno, United States attorneys who
lile charges in which the death pen-
alty is a possibility are required 1o
send a memorandum to the Justice
Department for review by a four-
member ¢ommittee, the Capital
Case Review Commitiee., The sys-
tem is intended to ensure uniformity
and faimess in the applicaticn of the
death penalty.

Yet, from 1994 to 1999, one-third of
the United States attorney's offices
did not file a capital prosecuticn re-

quest, o former member of the re-
view committee, Rory K. Little,
wrote in an article in the Fordham
Urban Law Journaf in March 1999,

Mr. Little noted that federal pros-
ecutors have considerable discretion
but he said this suggested that the
federal death penalty was not being
applied uniformly.

“It is difficull to believe that not a
single murder in those 11 states since
1994 was a possible candidate for
federal prosecution,” Mr. Little
wrote in the article, “The Federal
Death Penalty: History and Some
Thoughts About the Department of
Justice’'s Role.”” He went an: “There
are, sadly. gang-related Killings in
every urban center in America, and
drug-related killings ogcur not only
in Miami, but aiso in urban centers
such as New York, San Francisco,
Chicago and Seattle.”

In a teiephone interview, Mr. Lit-

" tle, a former federal prosecuior who

is now a professor of criminal law
and lega!l ethics at Hastings College
of Law in San Francisco, said he was
not an "‘emational opponent’ of the
death penaliy, but that he had
“grave misgivings'' about the way it
is administered by the states.

On the federal level, he said, fur-
ther study was needed before a judg-
ment could be made. He added: “In
my view, it isn't fair that if some-
body who commits a bank robbery
and a guard dies is going to get the
death penalty if it happened in Tex-
as, but someune who does the same

" Lhing in Massachusetts isn't.”

He said he was aware of a case in
Missouri that was very similar to
Mr. Garza's in which the govern- -
ment did not seek the death penalty.

Mr. Garza was accused of being a
major drug dealer and.convicted of
smuggling more than 1,00¢ kilos of
marijuana from Mexico between
1882 and 1992, as well as of three
murders.

At the punishmen: phase of Mr.
Garza’'s trial, prosecutors intraduced
testimony that Mr. Garza committed
four murders in Mexico. But he has
never been prosecuted for the mur-
ders. '

“In the history of the modern
death penalty, we are unaware of
any case where prosecutors intro-
duce evidence of unadjudicaled for-
eign crimes at the penalty phase,”
said Bruce W. Gilchrist, a lawyer .
with Hogan & Hartson, who has
joined Mr. Garza's defense team pro.
bono.

Federal -courts- have rejected the

claim that the testimony violated Mr.
Garza's constitutional protections. :
But the Inter-American Commission
on Human Rights, a body of the Or-
ganization of American 5tates, is in-
vestigating whether it violated the
American Declaration of the Rights
and Duties of Man, which Lhe United
Siates has signed.
" Pending the outcome of that inves-
tigation, the organization has called
on the Clinton administratien to de-
lay Mr. Garza's executicn.

In February, Senator Russell D.
Feingold, -Democrat of Wiscensin,
sent a letter to the president and Ms.
Reno asking them to suspend federai
executions, and he has introduced
legisiation calling for a national mor-
atorium on the death penalty.

y
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Women Are Defaced by Acid
And Bengali Society Is Torn

A

© GOSARIGAON, Bangladesh —
The village elders met under a litchi
tree, applying their collective wis-
dom to put o vaiue on Peyara Be-
gum’s grotesquely ruined face.

_ The crime was hideous, they so-
berly agrecd. A young man had be-
come obsessed with her, but she was
married and he was turned away. He
ook his revenge with suifuric acid, to
erase the beauty that had once en-
chanted him and to emipty her life of
happiness.

Her cheeks mcelted. Her right eve
was blinded and hollowed like a cra-
ter.

But what is denc cannot be undone,
the elders said. The attacker had
been arrested. And his uncle, a re-
spected retigious man, had long
pressed them to hold a shaleesh — or
informal court — to mediate between
the parties as is the tradition. He was
willing to pay the victim's family a
reasonable sum to atone for the
_wrnng and buy his nephew’s free-
dom,

So when the seven elders met in
April, taking an unusually long time,
they tried hard 10 be fair. Some who

had seen the horrible disfigurement
- theught 310,000 a proper settlement.
But others wondered aloud: his had
been a crime of witd passion. Do a
nan’s emotions go so wild unless a
woman has done something improp-
er? To them, 31,000 seemed encugh.

And s0 the arguing went on for
three hours, R

In Bangladesh, such stories have
become plentiful. In the |2 months
through March 1999, 174 acid attacks
were reported. Most often, the cul-
prit is a spurned suitor.

No one is sure why this crime
occurs here at such a high pace, for
this nation is not so different from
many others in its poverty or its

treaiment of women. Inexplicably, :

some: aberrant ripple is moving
through the countryside.
phoklio, a woman’s rights group, has
kept statistics: 88 attacks in 1995, 117
in 1897 130 in 1998.. -

The hotror for the vietim is over-
whelming. it felt like someone had
poured boiling water on me," said
Bilkis Khatun, a 13-year-old girl at-
tacked as she slepi. Her right ear is
now onty a nub. “‘My mother and
father rushed in. They thought I was
having a bad dream, but when they
saw my face burning, they
shricked.” )

Some victims die, but that seems
unintcnded. ‘The purpose of the at-
tackers is to manufacture a living
hell, and in that there is most often
fulfillment.

Survivors are left not only with
their deformities but also with the

Nari- -

By BARRY BEARAK

peculiarities of village reckoning.
One young woman was forced by her
parents to marry her attacker, solv-
ing the urgent matter of who would
support a woman unwanted as a
bride. Another was ‘forbidden to
come home until she allpwed her
husband to take a second wife,
*“The man who did this to me is in
jail," said Peyara Begum, her eyes
behind dark plasses that conceat her

worst scars. “But I am in jail too, .
and for me there i$ no door, no es- -

cape, nothing,”

Early in April, she worried that )

there would be no justice as weil. The
crime has a maximum penalty of
death, but policemen and prosecu-
tors are often corrupt. Most at-
tackers are never arrested; most of
the arrested are never tried. No one
has ever been executed.

Fifteen months had passed since
the attack. A 20-year-old man, Raki-
muddin, who like many here uses
only one name, i the accused.
Peyara Begum's husband, Afsarud.
din, 38. had been forced to bribe
prosecutors before they would pur-
sue the case. Medical bills had al-
ready left the family destitute. He
and his brothers had to sell off their
legacy, a parcel of land,

And now, to Peyara Begum'’s dis-
belief, the elders were agreeing to a
shaleesh, suggesting a bargain could
be struck. This was unthinkable, she
said. it would seem like forgiveness.

Peyara Begum's village is Gosari-
gaon, 40 miles north of Dhaka. Her
home is made of tin and mud, in a
clearing surrounded by mangoes,
banyans and mahogany. Rice pad-
dies reach to the horizon.

The most respected man in the

area Is Motl Master, 74, a former

school principal whaose stringy white'

beard goes well with his reputation
for wisdom. He had reluctantly de-

cided to intercede; Usually, a sha-

leesh settles propertly disputes and
pelty grievances. Arutal assault is
not on its agenda.

Dut Moii Masier khew bLoth the ™

families and. suggested that each
could benefit from a compromise. He
-said it surprised him when Mr. Af-
saruddin — a quiet, well-liked man
who seils cooked rice along the road-
side — responded with uncharacter-
istic boldness.

“Haven't you seen my wife's
face?"" he said with anger, ““My fam-
ily has been destroyed. This is not a
matter about money.”

But one of Mr. Afsaruddin’s broth--

ers was more open.to. settling. He

signed a paper for the family, and .

Moti Master said this was enough to
convene the elders. No outcome
could be imposed on Mr. Alsaruddin,

' but Moti Master said he felt conii-
* dent that Mr. Afsaruddin would re-

spect the decision of his betters.
“My husband loves me very

. much," Peyara Begum said during

these fretful days. "‘But he is not a
strong man, and 1 am afraid the
influential peopte can make him
agree to a deal.” o

Since the attack, she had returned
to the village only once. Her 8-year-
old son, Awiad, had been struck with
errant splashes of the acid. His burns
were on his arm, chest and stomach.
The two were living in a house for
acid victims recovering from sur-
gery, the rent paid by a charity.

There, secreted away, 20 women
and the boy shared their common
grief, safe from insults and pity. An-
ger sometimes rose in a chorus. Just

" once, they said, they would like to ask

%

The Mew York Times

Mediators in Gosarigaon debated °
punishment for an attacker.

some man to marry them and then

throw acid in his face when he said -

no. Maybe then the world would un-
derstand.

. Most often, though, melancholy
and guilt held sway. Bangladesh is

an Islamic enuntry, and the victirs '
" asked themselves what they had
done to offend Ailah.

Learmmed women f{rom the rights
groups of Dhaka are inclined to talk
of “frustrated gender relations,” re-

proaching a male-dominated, con- -

servative society where boys and
girls are not free to meet and get
acquainted. But the disfigured wom-
en are more likely to reach quite a
different conclusion, saying their na-
tion has grown oo permissive and

. they would have been better off
~veiled, with their flesh out of sight

"“Now I believe in strict purdah,”
Peyara Begum sald. “H I had been
kept under the veil, Rakim would not

A3
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Clinton Halts Execution Until Federal Clemency Policy Is Set

Delay Could Lase Polcnnal Campaign Dilemma for Gore

By Cuarirs Baniveton
and B Miseer
Woingon Post St Warers

The White Honse confirmed) yos
lerday that il will posipone next
month's scheduled execulion of a
Hispanic man convicted in Texas, a
decigion that coul’] remove 2 Irou-
blesonie issue for Yice President
(:0:}'&‘ as some of his allies continue

Y L'qlm?(' Gov. Ceorge W, Bush's |

ecord in applying 'he dealh penalty

“iif Texas.

v Adminizleation dfficials said Pres-
Lhicut Chinton wil postpone the
. sehedulerd Aupg. § fedeeal execution

of eanwicted drug b ingpin Juan Roul

{arza antil the Jurtice Depariment

finivhes drafting puidefines for seck-

I.m! presidential clemency in such

" CHSES.

- Garza, convicted of nrdering the

- nirder of three people in Lhe course

of his drogsmuggling enlerprise,
would be the [irst federal jnmate 1o
be execuled in 37 years. The vast
wizjorily of capilal cases are handled
by stale courls.

White House spokesman Jake
Siewert said Clinton “wants to make

- sure that Mr. Garza has 2 full oppor-
* tunily to submit a request for clem-
-‘ency” under the new guidclines.

“We expect the president will want
to" take some tiine and make sure

, lhat he has a full opportunsly io [do

sal.”
Currently, there are no guidelines

_for a federal dealh row inmate in-

maie who is seeking clemency fwm
the president.

Several prominent Repuyblicans
yesterday said a review of clemency
procedures in fcederal death cases
may he appropriate. But they noled
somewhat ruefully that the post-
ponement’s timing could rid Gore of
an inconvenient issue during the up-
coming presideniial campaign,
while =ome of his supporters are
hanunering Busl, the presumptive
GOF aominee, on-the death penalty
issue.

Texas has executed 135 inmates
under Bush's administration. Bush
says he's confident that no inoocent
person has been put to death during
his tenure. Bul a number of recent

reports have questioned the quality -

of legal representation and ofher
constilutional  safeguards afforded
Teras's capilal defendants,

Garza, 4], is among 21 people
awaiting federal execution. Seven-
lcen of them are hlack, Azian or His-
panic. Garza's lawyers plan to argue
lhat the federal death penalty has
been unevealy applied, heavily tar-
geting minorities. The Justice De
pariment is wrapping up its own sta-
tistical study of federal death cases,
comimissioned in Fechruary amid
concerns about racial disparilics,

Bruce W. Gilchrist, a Washington
lawyer for Garza, said his client’s
clemepcy-request will hinge on 2
“public sense of faimess™ about the
teath penalty's application.

Drcath . penally apponenis have
compinined ahout rocix binses ever
since Congress reinstated the feder-

al death penalty in 1988. At [irst the
law covered only -cerain drug
crimes. [tut in 1994 it was expanded
te include a hroader reach of offens-
es. .

Clinton and Gore support the
death penalty and therefore have
been canlions in making comments
that mighl be seen as critical of
Bush's revard.

Speaking with reporters yester.
day near Pitisburgh, Gore said he
supporied the postponement of Gar-
za's gxeculion, hut not the requests

by somc organizations to stay all.

death sentences until deeper studies
can be made of procediifes in capital
cases. .

“I have not secn evidence that Lo
me would justify a nationwide mora-
toriam,”
dence emerdes, | wonld uot hesilate
to support that step.”

Lut nthers have been less reticent

Tinal Cf PRR PRI X CORRLL MOWS FHOT0 VIA JEMCE FAANCE PRILIE

fuan Raul Garza, semtenced to death on a drug-refated murder conviction,
could becne the first federal inmate executed since 1963, .

Gore said. *If such ew- -

to criticize Bush.

Sen. John F. Kerry (D-Mass.),
among those Gore is considering as
a running mate, this week said the
recent execution of Texas inmate
Gary Grzham “underscorcs how
Bush has tumed a blind eye o jus-
tice, risking lLives of wrongly ac-
cused death row inmates.” Several
crganizalions questioned (lie evi-
dence that led to Graham's convic-
tion on murder charges,

Bush™s campaign declined to com-

.ment directly on the Garza post-

ponement decision, Rep. Asa Hutch-
inson, an Arkansas Republican and
frequent critic of Clinlen's, said in
an interview yesterday: “l don’t
think there's anytling unusual
about an initial delay when you're
louking al the first federal death
penalty being carried out in more
than-30 years.... But T think the

question is how Yong will the delay-

be, The most important thing is that
pohllcs not be factored into this at
all”

Siewerl declined to say how long
the postponement might last. Asked
if the While House was trying to de-
lay the Garza execution issue be
yond the November election, he re-
plied: “No, this is an effort to
establish clear guidelines that gov-
ern capital cases that thia prisoner
will have an oppertunity—and other
prisoners will have an opportuni-
ty—to seek executive clemency
through well-established puide-
lines.”

A Justice Department source said
the new clemency procedures would
likely be established within two
weeks. They could call for deciding
an inmate’s clemency réquest within
90 or 120 days. Under the longer
time frame, a final decision on Gar-
za's fate might come afler the No-
vember election,

Democratic leaders drafting their
party’s plaform this weck in 5t
Louis say it will continue to support
the death penalty but will cail for
DINA testing of defendants whenev-
er appropriate and for the hiring of
fully qualified defense lawyers.

Debate about capital punishment
has acceleraied throughout the year.
Dlinois Gov. George Ryan (R} in-
posed 2 moratorium on executions
in January alter 13 death row in-
mates were exonerated. Since then,
Sen. Russell Feingold {D-Wis.) and
others have urged Clinton Lo impose
a moratorium on federal execulions.

Staff writers Ceci Connolly and
Thomas B. Edsall ccmtnbufedfo
this report. -




On summer nights in Marion
County, there is not much to do.
Columbia, the county seat Jocaled a
two-hour drive from New Otleans,

has only about 7,000 people, The °

teenagers from the surrounding

. countryside do what resiless kids
have done for decades—pzther in 2
parki::g lot, come and go, sit on car
hoods. Here, the designzted spot
was the lol next to the Big K gas
station on Highway 98.

Roger Johnson, who works at a

tire distribution company, consid-

~ered himself his brother’s best
friend. They oftenr gravitated to the
Big K. On the Saturday after Ray-
nard died, the two had planned to
attend a festival in the park. “We
knew a lot of girls would be there,”
Roger said with a smile,

“We didn't have what you'd call
girliiends,” he said. “We didn’t
want anybody telling us what to do.
We had a lot of friend-girls, though,
and some of them were white, We
would get stares sometimes,”

Nothing can convince him his
brother would have killed himsell.
“If something was bothering him,
he would have 1old me. He was al-
ways telling me things.”

The last time Roger saw Ray-
nard was about 6:30 p.m. on June
16, less than three hours before he
died. Roger's car way broken down,
and Raynard gave him a ride into
town: in his 1979 Thunderbird.

“} said, 'All right, punk. Sce you
later, " Roger said.

Jackson says 1hat Ravnard John-

|
|
|

son’s death reminds him of one of .

the more gruesome and notorious
hate crimes in Mississippi's past.

“This thing in Kokomo smells a
lot like Emmett Tiil,” he said.

Emmett Till was a 14-year-old
black youth from Chicago who was

-visiting  his Mississippi cousins

dnring the summer of 1955. On a
dare, he reporiedly woil-whisUed
al a young married white woman
who was tending a country grocery
alone, Later, his body, with the face
crushed and a guynshot wound in
the head, was fished out of the Tal-
lahatchie River. No one was ever ar-
rested.

“There's a New South today,
where blacks and whites live and

work tofiether-—il’s a verv different

South. And then there's an under-

belly of the culture that never -

moved,” Jackson said. *I{’s not just -

peculiar 10 Mississippi. 1's 8 mis
lake 10 use Mississippi as a scape-

goat agein.”™
The racial climate here is tike
that of many southern communi-
ties nowadays, where blacks and
_ wihiles ‘bve side by side, attend
school together and fish together
in the many local crecks and rivets,
But the line appears to he drawn at
- interracial dating, which is not
comman.
Inmerracial romance remains
- “the last great bogeyman, the last
greal taboo.” in American race rela-
tions, said Mark Potok, spokesman

for the Southern Poverty Léw Cen-

© ter.in Montgomery, Ala., which

monitors hate crimes. From its be
ginnings, the overniding purpose of
the Ku Klux Klan, he pointed out,
was to protect the chastity of white
women, "
Whether the Raynard Johnson
case will live forever as another ex-
ample of that sort of crime is un-
clear at this point. Jackson notes,
for what it is worlh, that the two
young women who were such good
friends of the Johnson brothers did

not attend Raynard's Rineral, at
which sabbing teenage mourners
overflowed into the churchyard.
The twowomen have not spoken to

. the news media since Raynard's

death. )

“This doesn’t suggest that they
did something—it - does suggest
that somebody might have pul
pressure on them,” said Jackson,
who helped conduct the funeral
and whose Rainbow/PUSH Coali-
tion has put up a $10,000 reward
and established a telephone hot

“line for information leading te ar-

Tesis.
The FBI, which was called in at

© the family’s request. has assigned

an agent “who is very experienced
in this type of matter” to work on
the case, said Deborah Madden,
spokeswoman for the FB! office in
Jackson, Miss. After the agent coin-
pletes his report, it will go to the
civil rights division of the U.S. De-
partment of Justice to determine
whether a federal violation oc-
curred, she said.

In the meantime, area residents
are hoping the community's har-
mony will not be shattered forever.

“People live close topether
argund here, they grew up together
and they know each other,” said the
Rev. Barry Dickerson, pastor of the
First United Methodist Chugch in .
Columbia, who recently mel with
black and white ministers to air the
issue, “We wanl to find ont the
truth about what happened. We
want to get to the bottom of i.”

TRAL ashington Jost
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~ We’re Not Executing the Innocent Ug‘;{fw

By PauL G. CasSELL
~ On Monday avowed opponents of the
" death penaity caught the atiention of Al
Gore among others when they released a
report purporting to demonstrate that the
nation's capital punishment system is "¢ol-
lapsing under the weight of its own mis-
. takes."” Contrary 10 the headlines written

. by some gullibje editors, however, the te- -

* port proves nothing of the sort.

. Atone level, the report is a dog-bites-
~man story, It is well known that the Su-
‘preme Court has mandated a system of
'super due process for the death pepalty.

An obviolls consequence of this extraordi--

nary caution is that capital sentences are
more likely to be reversed thau lesser sen-
tences are. The widely trumpeted statistic
in the report—the 6§% “error rate” in capi-
tal cases—might accordingly be viewed as
a reassuring sign of the judiciary’s circum-
spection - before imposing the ultimate
sanction. : o
Deceptive Factoids

The 58% factoid, however, is guite de-
ceptive. For starters, it has nothing to do
with "wrong man" mistakes—that is,
cases in which an innocent person is con-
victed for a murder he did not commit.
Indeed. missing from the media coverage
wis the most critical statistic: After re-
viewing 23 vears of capital sentences, the
study’'s authors (like other researchers)
were unabie to {ind a single
case in .which an innocent
person was executed. Thus,
the most important error
rate - the rate of mistaken ex-
ecutions—is zero.

What, then, does the 68%
“error rate” mean? It tnrns
out to include any reversal of
a capital’ sentence at any
. stage by appellate
" courts—even i those courts
ultimately uphold the capitat
sentence. 1f an appellate
court asks for additionaj find-
mgs from the trial court, the
triai court complies, and the
appeliate court then affirms -
the capital sentence, the report finds not
_extraordinary due process but 2 mistake.
Under such”curious scorekeeping, the re-
port can list B4 Florida postconviction
cases as involving “serious errors,” even
though more than one-third of these cases
wtimately resulted in a reimposed death
sentence, and in not one of the Florida
cases did a court nitimately overturn the
murder convietion.

To add to this legerdemain, the study
skews its sample with cases that are sev-
eral decades old. The report skips the
most recent five-vears of cases, with the

study period ostensibly covering 1973 to
1995. Even within that period, the report
includes only ¢ases that have been com-
pletely reviewed by state appellate courts.
Eschewing pending cases knocks out one-
fifth of the cases originally decided within
that period, leaving a residual skewed to-
ward the 1980s and even the 1970s.
During that period, the Supreme Court
handed down a welter of decisions setting
constitutional procedures for capital
cases. In 1972 the courl struck down all
capital sentences in the country as involy-
ing too much discretion. When California,
New York, North Carotina and other states
responded with mandatory capitai-punish-
ment statutes, the court in 1976 struck

A new report says the
capual-punishment system
15 filled with error. But the
study 15 too bigsed to be
trusted.

these down as too rigid. The several hun-
dred capita] sentences invalidated as a re-
sult of these two cases infliate the report’s
error totals. These decades-old reversals
have no relevance {o contemporary death-
penalty issues. Studies focus-
ing on more recent trends,
such as a 1995 analysis by
the Criminal Justice Legal
Foundation, found that rever-
sal rates have declined
sharply as the law has set-
tled.

The simplistic assump-
tion underlying the report is
that courls wi*h the most re-
versais are the doing the best
job of “error detection.” Yet
¢ourts can find errors where
none exist. About half of the
report's data on California's
87% “error rate” comes from
the tenure of former Chief
Justice Rose Bird, whose keen eye found
grounds for reversing nearly every one of
the dozens of cupital appeals brought to
her court in the 1970s and early 1980s.
Voters in 1986 threw out Bird and two of
her like-minded colleagues. who had re-
versed at teast 1§ California death sen-
tences for a purportediy defective jury in-
struction that the California Supreme
Court has since authoritatively approved.

The report alsc relies on newspaper ar-
ticles and secondhand sources for factuat
assertions to an extenl not ordiparily
found in academic research. This ap-

- preach produces some jarring mistakes.

To ¢ite one example, the study claims Wili-
iam Thompson’s death sentence was set
aside and a lesser sentence imposed. Not
true. Thompson remains on death row in
Florida today f{or beating Sally [vester
with a chain belt, ramming a chair leg and
nightstick into her vagina and torturing
her with lit cigarettes {among other de-
pravities) before leaving her to bleed to
death. .

These obvious flaws in the report have
gone largely unreportied. The report was
distributed to selected print and broadcast
media neariy a week in advance of Mon-

.day's embargo date, This gave ample time

to orchestrate favorable media publicity.
which conveniently broke 24 hours before
the Senate Judiciary Commiftee began
hearings on capital-sentencing issues.

The report continues what has thus far
been a glaringly one-sided national discus-
sion of the risk of error in capital cases.
Astonishingly, this debate has arisen
when, contrary to urban legend, there s
no credible example of any innocent pet-
son executed in this country under the
modern death-penalty system. On the
othet hand, innocent people undoubtedly
have died because of our mistakes in fail-
ing to execute. .

Real Mistakes

Collen Reed, among many others, de-
serves 10 be remembered in any discus-
sion of our error rates. She was kid-
napped, raped, tortured and finally mur-
dered by Kenneth McDuff dnring the
Christmas holidays in 1991, She would be
alive today i McDulf had not narrowly
escaped execution three times for two 1966
murders. His life was spared when the
Supreme Court set aside death penalties in
1972, and he was paroled in 1939 because of
prison overcrowding in Texas. After
McDuff's refease. Reed and at least eight
other women died at his hands. Gov.
George W. Bush approved McDuff's execu-
tion in-1998.

While no study has precisely quantified
the risk from mistakenly failing to execue
justly convicted murderers, it is undis-

puted that we extend extraprdinarily gen- -

erosity to murderers. According to the Na-

" tional Center for Policy Analysis. the aver-

age sentence for murder and non-negli-
gent manslaughter is less than six years.
The Bureau of Justice Statistics has found
that of 52,000 inmates serving time for ho-
micide, more than 800 had previously been
convicted of murder. Thai sounds like a
svstem collapsing under the weight of iw
own mistakes—and innocent peopie dying
as a result.

Mr. Cassell s ¢ professor of {me at the
Unidversity of Utnt).
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A Modern Fam,ily Celebration”

.. By TUNKU VARAUARATAN

. On Sunday. Alice, age 8, will bear down
on my bed with a cup of coffee, overfull and
searcely patable. 1 shrink {rom it already:
too much milk added to weak, [ukewarm lig-
uid. Nlecked with shoais of coffee sediment

that- swim upstream with every sip.

Katherine, 10 years old, will make a slightly
better job of the scrambled eggs and toast.
She is sure to bring the newspapers, too,
and a glass of orange juice—all part of the
sitnple, zestful acts of homage that young
children perform on Father’s Day.

Later the girls, armed with cards and pre-
sents, will go out for a special lunch with
their father—a big, juicy cheessburger
down the road, or pizza, perhaps, at Pat-
sy's. 1 will stay at home, make myself a po-
tent cupof colfee, read the newspapers, and
bask in the sudden quiet of an apartment
emptied of children. | am their stepfather.

My domestic situation is not rare or.

.nyp!ca[ One in 10 children in the U.S.
lives with a stepfather, so Alice and
Kathierine are part of quite a large pla-
toon. They know other hoys and girls who
have slepfathers too, and ! have met some

- of these brave men at school gatherings,

Heuds do not turn, nor tongues wag, at
pareni-teacher meetings, when I introduce
mysel! to some little child’s parent as

“Katherine's stepfather” or “"Alice’s step-
dad.” Stepfatherhond is an increasingly

normal—-though not quite prosaic—condi-

“tion’in our society, where more than 50% of
. altmarriages end {n separation or divorce.

“areoccastons of import.

Father's Day, like Mother's Day, isan es-
sentially spurious marker in the calendar,
and no grown-up I know pays it much court.
Childran, however, set great store by ritual:
for them, such “holidays,” imbued with the
gravitas of gift-giving, .

As a result, children
with stepfalhers often
find themselves in a
world where ritual and
reality sitawkwardly to-
gether—where  they
mnst suddenly, brielly,
confront the conun-
drum of having “two .
daddies.”

Children are particu-
larly ruffled, paradoxi-
cally, in situations like
ours: Their biological father tives down

| Wisiam B 3mnal

the block, and they enjuy a full, healthy .

and loving relationship with him. He has
joint custody of the children, and alf three
of us—mother, stepdad and big-dad—-have
evolved a Kind of parental coalition to en-
sure that the kids have the sense of living
happily., and securely, in two honles. .

But children, being children, can have
a rather picturesque sense of fair play.
Alice, stilt young enough to be agitated by

such issues, is always pained in the runup -
to Father's Day. "1t's so unfair,” she once.

pronounced, an indignant knit in her
brow. "It's so unfair that they don’t have a

Stepfather’s Pay in America.” Her oider

sister, now too cool to say such things,
shares silently in the mild consternation.
Father's Day puts themn on the spot in.a
way that they'd rather not be put. They
never. in their daily lives, have to choose
between their father
and me, Yel on Father's
Day, they feel com-
pelled to underline a dif-
ference. And this maks
them flustered. "

The most charming
aspect of their discomfi-
ture—indeed, the most
touching aspect of their
approach te Father's
Day—is that they feel
bad for me. They be-
lieve, sincerely, that T'm
missing out on a bond
that is basic on something cardinal to.“f3-
therhood.” Built in to this reasoning is the
unshakable belief that it is a privilepe to
have them as children. Se, to compensate
for my incoinplete state, as well as to shotw
me their fierce loyalty, they will bring me
breakfast in bed. Hfy coffee. Scorched
eggs. Plus orange juice—hard to destroy
since it's poured s:ralght frnm the carton,
(Or is it?}

And each girl wlil give me the card she
made for Father's Day, drawn on paper
pulied from my fax machine. “To Tunku.
our slep[alher on Father’s Day Hope you
[ike the card.”

Mr. Vormdarajun is o senior Pdtformf
| ;mef’ writer wt the Jonnw,




Averting
Death Row
Mistakes

Push for Execution
Safeguards Grows
On Capitol Hill

By HepLew Drwar \
Rashington Post Staff Writer R

Propelled by the mounting national
debate over capital punishment, a bi-
partisan drive to ensure that innocent
people are not executed—including

. expanding access to DNA testing for
convicted criminals—is gazining mo-
»- mentum on Capitol Hill.

For the first time in more than a dec-
ade, Jarge numbers of lawmakers are
pushing for safeguards against errors
in imposing death sentences rather
than working to impose the death pen-
alty for more crimes, limit death row
appeals and reduce delays 1n execu-
tions,

Evidence is growing that “a signif-
icant number of people sentenced to

- death in America in the late 20th cen-
tury have been absolutely, ‘undeniably
innocent,” Sen. Patrick J. Leahy (D-
¥t.), a leading sponsor of one of the
bilis, lold the Senate Judiciary Com-
mittee this  week. “A system’ that
works in one case ‘out of three is not
good enough.”

Sen, Gordon Smith {Ore.), ‘one of
three Republican co-sponsots.of Léa-

hy's proposal, said some kind of death °

penalty legislation “has a very realistic
chance of hemg passed even .this
year.”

All the major proposals’that have
been offered would provide for DNA
testing, and Leahy's bill would aiso
mandate a variety of other safeguards
ini federal criminal proceedings. These
requirements would not be binding in
state and local trials, where most
death sentences are imposed, but
states that did not follow the rules
would lose federal money, usually a

' powerful inducement for compliance,

Although any new initiative faces a
| struggle in the waning days of this pre-

; election s=ssion, the congres.
. sional push on capital punish-
- ment draws strength from a wave
of second thoughts in state capi-
" tols across the country, prompt-
" ed by the discovery of sentencing
errors and reinforced by exten-
sive media coverage of them.

- DNA tests of physical evidence
have figured in many of the re-
versals.

The reassessment started with
the moratorium on executions
that Minois Gov. George Ryan

(R) imposed in January after .

learning that his state had freed

more death row inmates than it

had executed in recent years.
Since then, other governors,

including Texas's George W. -

Bush, Lhe presumpiive Repub-
lican presidential nominee, have
ordered DNA testing that could

_establish a person’s innocence,

have delayed executions, have

- commuted sentences and have
. considered inquiries into the role
- of racial bias in determining sen-

tences.

In light of such events, spon-
sors of the congressional initia-
tives predict that legislation to

-impose new capital punishment

safeguards will be enacted next
year if not this year.

“It's picked up a lot of steam
... but we're running out of
time,” said Rep. Ray LaHood (R-
Il.), who is sponsonng the Lea-

“hy-d rafted measure io the House.
T “Realistically, we're probably

“looking at next year.”

LaHood noted that both Bush
and Vice President Gore, the pre-
sumptive Democratic nominee,
have spoken positively of the leg-
islation. Neither candidate has
endorsed a specific proposal.

The most recent sign of new

momenturn came Tuesday when
Senate
Chairman Orrin G. Hatch (R.
Utah} announced he is introduc-
ing a bill to allow DNA testing

. for those convicted before the
. procedure became used in crime -

cases, 50 long as identily was an

. issue at trial and the test results
: could establish a person's in-
. nocence.

The time for making such re-

- quests would be limited.

Hatch’s sponsorship is signif-
icant because he has been a

Judiciary Committee .

m_u\’\, QQ/‘“\&\

leaders. '

“While reasonable people can
differ about capital punishment,
it is indisputable that advanced

- DNA testing {ends support and

credibility to theaccuracy and in-
tegrity of capital verdicts,”
Hatch said.

Without endorsing any specif-
ic legistation, Attorney Generzl
Janet Reno told reporters yester-
day that defendants in capital
cases should have access both to
DNA tests and to competent
counsel before they are convict-
ed, along with “access to other

-Iforeusic and investigatory fre-

. sources that will permit them to

properly explure their claim of
innocence.”

The legislation sponsored by
Leahy and LaHood goes signif-
icantly beyond Hatch’s proposal.
It would erect fewer barriers to

i convicts who want DNA tests, es-

staunch supporter of the death .

penalty and led the successful

fight several years ago to limit

death row appeals. .
Morecver, his proposal was co-

" sponsored by Senate Majority
Leader Trent Lott (R-Miss.) and

most other conservative GOP

bill

sentially making them available
in any case—including non-cap-
ital cases—il the results might be
relevant to their cooviction or
death sentence,

It would also require a half-
dozen other safeguards, includ-
ing competent counsel in capital
cases, increased compensation
for wrongfully condemned in-
mates and jury instructions .
about alternatives to death sen- :

tences, such as life without pa. '
role. )
In the House, Speaker ). Den-

- nis Hastert (R-I1.) and Judiciary

Committee Chairman Henry ).
Hyde ' (R-Il.)—who, like La-
Hood, are from Ryan's home
state—have indicated interest in
capital punishment safeguards
but have not endorsed a specific :

.Like Hatch, who heid a hear-

" ing on Lhe issue this week, Hyde |
. has scheduled a hearing for next
i week. '

In a statement earl:er this -
week, Hyde, who supports cap-
ital punishment. said lawmakers -

“shoutd d.islmg'ulsh between go-
.ing slow in.death penalty cases
| and support for the death penalty |

'itself” and added that every ef-

Jfort humanly possible should be |
|| expended to ensure that a defen-

i dant is indeed guilty.” It is, he

* said, *an issue I continue to wor- |
-y about.” ’

LaHood said he believes that
chances for the legislation in the
House this year hinge on wheth-
er Hyde supports it. Otherwise,
he said, there will be “just a Jot of
talk.” :

In the Senate, Smith said he |
believes that prospects depend ! [
on whether Hatch and Leahy can ' :
reach a comprormise.

The Washington Post
Fripay, June 16, 2000 |
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In Schools, ‘A’ Is for Arm-Tuzisti_ng

Conipeﬁtion, Inconsistency Spell Grade Pressure on Area Teachers

By far Marhtus \
li"’r‘lshirtgr}ln P:mr!Sraj}' ¥rter . “

- Bob Weber used to think he could de
cide on his students' Gnal grades in the
privacy of his ‘office, carefully weighing
each one's effort and progress, and reach
2 judgmerit they would understand and
respect, i .

. Now he knows better. Tired of arguing
with students and parents who don't like
what he puts u:n report cards, the social
studies teacher at Charles County's

McDonough High School has switched to
-a completely different system.

Weber assigns 4 point value to every
assignment. Students are required to
keep track of their point total, and the
numbers are posted in the classroom and
updated each week, When the final
grades dre issued, no student is caught off
guard.’ - I

“My combat experience convinced me
that for my own survival, { needed a sys-
tem of grading that was straightiorward
and difficult to! protest,” Weber ex.

_ plained.
Ina compeljtivle era when a small drop
i a grade-point average can doom ane’s
chances of getting into an elite college,
educators say they age being cajoled,
pressured and second-guessed more than
ever about the final grades they bestow.
Many of them also!ackmwledge that they
have sometimes changed a grade after 2
student or parent complained to them—

or after a parent w%m over their head and
contacted the principal. ’ '

Teachers tend to explain the pro-
tests by saying that many parents
simply can't accept that their child
isn’t meeting their ;':xpectations. But
a growing numberi of studies show
that teachers themselves are creating
confusion with wildly varying grad-
ing philosophies. Some use grades to
reward effort, while others look
strictly at the quality of a student's
work. Some give a break to conscien- -
tious students who came close to
passing muster. Others will nat

budge even if a student is just a wink
away from 2 higher grade.

The widéspread irregularities
have become more noticeable in re-
cent years with the new wave of state
achievement ‘tests.' Students can
compare their final grade in a subject
with their score on the correspond: |

" ing state test, and some experts think
that will only aggravate the clashes
* over grading. “Some of the principals
I have talked.to are quite concerned
about this” said Stephen J. Fried-
man, professor of educational meas-
urement and statistics at the Uni-
versity of Wisconsin at Whitewater.

A recent study co-wTitten by Fried-
man found wide variation in grading
policies and practices at pne mid-
western high school. Thirty percent
of teachers counted homework; 47
percent did not; and the others did

- not have a clear palicy. Fifty-nine per-

cent cotnted quiezes; 29 percent did
not. Forty-twa percent counted class
pariicipation; 36 percent did not.

" Teachers and principals concede
that grading remains one of the few.
areas of public education -without

- uniform standards.

“An enormous range -of grading
practices would be an understate-

ment,” said Don C. Leydig, principal
of Hillsdale High Schoul in San Ma- :
teo, Calif,

Allen Freeman, a history teacher
at Western Albemarle High Scligol in
Crozet, Va.. said that in 28 years he
has scen everything from students
virtually grading themselves to “the

‘most oppressive and anal grading

imaginable. [ know two teachers whe
record grades to the hundredth deci-
mal point and absolutely do not
round up—a 92.99 percent is 2 B!
Beth Whiteman, wito graduated
fast year from Fairfax County's Ozk-
ton High School, said teachers of-

fered a bewildering variety of routes
to an A or a B. The erratic policies
“make students éither frustrated or
cwnical,” said Whiteman, now a
freshrman at Greensboro (N.C.) Cal-
lege. “You can try to shut them out of
your mind or laugh abotit it.”

Nor is it any news to parents that
teachers’ grading systems differ,

1 do think it is arbitrary. There
can be so many differences from one
teacher to another,” said Linda Hen-
derson, 2 PTA official in Arlington.

Stefanie Weldon, a parent in Mont-
gomery County, is bothered by the
inconsistencies and also by the pro-

tests they spawn, She thinks schools

in the most affluent neighborhoods .

tend to give' the highest grades be-

" cause that's where “the most aggres- .

sive parents are advocating for thei;
children.” '

His study of the midwestern high
school, which he conducted with An-
thony L. Truog, associate professor
of educational foundations at the
University of Wisconsin at White-
water, concluded that grading pol-
icies “were dictated by classroom re-
alities, and nothing seemed more
real than the need for teachers to ad-
dress behavior issues in their class-
rooms.” ]

Freeman, the history teacher at
Western  Albemarle High, recalled,
that when an unruly student com-
plained to him about not rounding up
ahigh CtoaB, he told the student, [
never subtract from a grade for poor
behavior, but I never cut a jerk a
break,” The student received A's the
rest of the semester, and his behavior
improved, Freeman said. . -

_ But teachers also say that factor-
ing behavior into the process can
mazke it harder to justify a grade
when it's challenged. There is rarely
any written record to support the
teacher's impressicn of the student's

" conduct.

Many of the grading discrepancies
stem from differences over whether
and how to give credit for effort. An
earlier study by Friedman found that
although some teachers did not give
credit for efort at all, others counted
it as' much as 50 percent of the se-
mester grade. __—

To encourage class participation,
Whiteman said, some of her Ozkton
High teachers gave a ticket—good
for extra points—to any student who
gave a correct answer in class.

Many school districts have tried 1o
limit grading disputes by setting pre-
dse percentages for certain grades.
In Fairfax County, for instance, 5 94

i i3 an A but a 93 is a B-plus. Teacher -

. are often warned 1o have their grade.
books in good order in case of com-

plaints, and many principals collect

! them at the end of the year so they

Some superintendents and princk "

pals say they have tried to impose or- |

der on the chaos of grading systems.

But such attempts osually (ail to
change teachers’' traditional insis
tence on grading their way. )

Friedman said the teachers he in-

terviewed for his study said they
wanted “to keep some level of flex-
ibility in the grading process—what _

one {eacher called “wiggle room”™—

s they could use grades as a tool to |

reform undisciplined or unmotivated

teenagers, -

~ can be prepared for trouble, .
Almost all teachers say they have
been pressured to raise grades.,

“This becomes an integrity issue
for some teachers,” Jarvis said, “Oth-
ers simply make sure there are never
more than 15 percent D's and Fs, re-
gardless of performance ” )

Sometimes, educators acknowl
edge, the teacher is at falt for not
letting the parent know what was go-
ing on, Marjorie Myers, principal of
Key Elementary School in Arlington,
said a parent recently complained
about his child getting a B, Myers
discovered when she talked to the
teacher that the pupi) had gotten D's
on 50me assignments but that the
parent had not been told. “The grade
stood,” Myers said, “but now [ar
more communication is taking place
between the teacher and the parent.”

Many teachers say they wiki give a
student an extra boost if he or she is
cooperative and not far from the de-
sired grade. “If a student is close and
has made an effort, [ will up the grade
if within a couple of points,” said
George D, Bond, who teaches af
Woodbridge High School in Prince

. William County. T know that those

with many D's wil} never be rocket
scientists, so I will help them gradu-
ate.”

senior. They atways can be cajaled in-
to doing encugh work that § feel  can
pass them.”

But other teachers stand frm,
hoping the temporzry faiture will mo-
tivate more effort and fture suceess.

Weber, the Charles County high
school teacher, got a call from an up-
set mother after final report cards

were delivered Iast month. Her-

daughter had failed his sociolopry
course and could not graduate with
her class. :

He told the mother that it was too -

late. “The grade was an accurate re-

flection of what happened in the .

classroom, and there was nothing
that [ could do at that point,” he said.
“You feel empathy for the parent and
child. but if you cave in, you ultimate-
ly corrupt ts.& educational progess.”

Sometimes parents call them, and -

sometimes administrators come see |

them. -

“This year, 1 have been pressed .
hard by the administration to adjust - .

my math class averages 1o meet tha.’
parental, or departmental, EXpecta-.

tions,” said Karen Gruner, who

teaches-at a private school in Mary- _
- land. ' '

Jim Jarvis, a physics teacher who'
heads the science department at.

Chantilly High School in Fairfix -
County, said administrators check

- each teachet’s “D/F ratio,” the per-
centage of students who receive D's

" or F's. "It's not in writing anymore,” -

" he said, “but all understand that if |

that number goes aver 15 or 20 per- -
cent, a conference with an adminis-

trator will follow.

&Thcl f0ashington Post \
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David S. Broder

Broken
- Justice

" In the annals of pelitics; there .

have been few pieces of social re-
search which have decisively affect-
ed the course of policy debate. Mi-
chael Harrington's “The Other
America” opened the eyes of the na-
tion-—and of Presidents Kennedy
and Johnson—to the extent of pov-

erty in this nation. Daniel Patrick -

" Moynihan’s essay on “The Negro
Famjly” alerted President Nixon
and his successors to the plight of
female-headed welfare families.

" Now there may be a third. James
S. Liebman’s just-published report,
“A Broken System: Error Rates in
Capital Cases 1973-10057 trans-
forms the debate on the death pen-
alty as much as those earlier works

did the understanding of poverty -

and welfare in America.

Liebman, a professor at Colum-
- bia University law school, and his-

principal academic collaborators,
Jeffrey Fagan of Columbia and Vale-
rie West of New York University,
underook the daunting task of
tracking every death sentence case
that went through the legal system
in the 23 years following the 1972
Supreme Court decision that began
the modern death-sentencing era.

Their principal findings made
headlines last week. Of the 4,578
death sentences adjudicated com-
pletely during these two-plus dec-
ades, seripus error was found in an
astonishing 68 percent of the cases.

Contrary to popular myih that
death row prisoners find appointed
federal judges more sympathetic to
their pleas than the supposediy
hatd-nosed state coust jurists, 47
percent-of the errors were discov-
ered on appeal to the state courts
and another 21 percent on federal
habeas corpus petitions,

The principal sources of the “se-
rious error,” meriting a new ftrial,
were iwo: egregiously incompetent
defense lawyers, and prosecutors
who suppressed evidence that
would have cxonerated the defen-
dant or mitigated the penalty.

- Of the 301 cases retried during
this period, 247 (or B2 percenl) re-

suited in sentences less severe than -

death, including 22 cases in which
the defendant was fonnd not guilty.

Those are the facts. But numbers
alone hardly convey the appalling
reality, Here is a New Orleans case,
in which, according ta the report,
“police accepted the word of long-
time ctiminal and police informant
Beanie . . . while suppressing a va-
ricty of statements that were incul-
patory, selfcontradictosy and in-

-consistent  with  Beanie’s  trial

testimony . .. and then manipulat-
ed eyewitnesses into identifying”
the defendant at trial, which they
had failed to do initially. In three
subsequent retrials, a -majority of
jurors voted to acquit the defen-
dant, and he was finally freed.

And here is an Oklahoma case in
which, according to the report, “ap-

pointed counsel, who received no-

funding for expert or investigative
services and was paid the statutory
maximum of $3,200, failed to in-
vestigate a videotaped statement
by another person confessing to the
crime and extensive evidence of pe-
titioner’s mental illness and likely
incompetence to stand trial.” DNA
testing subsequently established
the innocence of this prisoner.
When the report was released,
Josh Maraquis, an Oregon prosecu-
tot.and official of the National Dis-
trict Attorneys Association, told
Brooke A. Masters, my colleague at
The Post, that the findings “con-
firm that the system is working.
Mistakes that are made by prosecu-

.tors and judges are caught.”

That might be plausibie if ane
olit of 2 hundred or even one out of

-10 capital cases were handled in
_such a slipshod fashion as to merit

reversal. But when two-thirds of

them involve “serious error” in the

eyes of reviewing state and federal
judges, Liebman is justified in say-

ing, “By anyone’s standards, this is_

not a system that is working.”

" Among those who ought to rec-
ognize that fact are the advocates
of the death penalty. The delays in-
volved in appeals from this error-
ridden trial system are such that
during this, 23-year period, the
5,760 death sentences imposed ied
to only 313 executions. 1f the goal
is swift and cerlain justice, that is
the opposite of what we are get-
fing.

This research underlines the im-
pottance of the capital punishment
study being undertaken by a biue-
ribbon citizens' group, including
buth supporters and opponents of
the death penaity, about which 1]
wrote in a recent column.

impose a moratorivth On execu-
tions in his state. [llinois, by the
way, is two points below the 68 per-
cent national average of cases in
which the death penalty does not
stand up well under serutiny. Tex-
as, which has attracted comment
because of Gov. George W. Bush,
ranks nuch lower, with a 52 per-
cent detected error rate. ’

‘But everywhere, “A Broken Sys-
tem” is exactly what we have.

It justifies the decision.of Nlinois.. .
Repubilican Gov. George Ryan to -
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Georde F. Will

A Gross-Out Culture

In physics, a “unified field theory”
purports to explain all fundamentlal
relalionships between elementary
particles., With swnmer, and more
“gross-out” movies, armiving, it is
time for a unified field theory of con-
temporary vulgarity.

Someday, cultural historians sift-
ing the shards of America's fractured
taste and manners will note that the
late 19905 were golden years for that
movie genre, In “There's Something
About Mary” (1998). ... But wait,
How to describe the problem of the
desensitizing of America without ag-
gravating the problem? Journalism
must here justify some indelicacy.

In “Mary” a man gels his genitals
caught in his zipper, and years later
when he meels Mary for a date, un-
aware that the result of masturbation
is deposited on his ear, she mistak-
enly uses it as hair gel. The highlight
ol “American Pie"™ (199%)—it cost
$11 miltion to make and has grossed,
s0 10 speak, more than $230 million
worldwide—is a young man having
scxual inlercourse, so to speak, with
a pie. "South Park: Bigger, Longer &
Uncit™ (1999), a crudely drawn car-
toon musical, was a pastiche of flatu-
lence jokes, a giant clitoris and per-
mutations of the F-word. Highlights
of this year's “Road Trip™ are the
sperm bank scene and the way a

waiter removes the powdered sugar
that a customner did not want on the
french toast he then eats,

Now, such movies have funny mo-
menis—execrable laste can be a
guilty pleasure—and will always
have an audience among adoles
cents, But such movies are finding
adult audiences, which suggests di-
minishing  differences  between
adults and adolescents.

And oot only in America. John
Gross reports in The New Criterion
that a hugely popular British televi-
sion show “features such stunts as
thrusting a see-in-the-dark camera
down the trousers of a member of
the audience and taking live footage
of his penis.” During her guest ap-
pearance on the show, a member of
Prime Minister Tony Blair's Cabinet
made a clitoris joke.

The vulgar are always with us.
However, today's casual coarseness
suggests that it is a facet of a larger
phenomenon, of which incivility is a
part.

Incivility is becoming normal. The
Zagat Survey, which reviews restau-
rants, reports that complaints about
service have tripled in five years.
Customer serviv.: complaints by air
travelers doubled last year. The
shrew at the next tahle, bellowing in-
to her cell phope? That imbucile in

the car behind you, who tailgated up
to the intersection and now is lean-
ing on his horn because you want to

turn left? Nancy Ann Jeffrey, wriling

in the Wall Street Journal, suggests,
plrusibly, that America’s epidemic of
such rudeness may be a “dark side of
the New Economy.”

1t has showered sudden wealth on
many pecple who behave as badly as
the amrivistes in Balzac  novels,
Worse, aclually. Balzac's parvenus
were ignotant of, but not hostile to,
manners. Today's are both.

They are creatures of the eculture
that, Jeffrey says, “glorifies speed
over decorum and innovation over
tradition.” With their cell phones, pa-
gers, Game Boys and other high-tech
toys—again, note the disappearance
of the difference between children
and adulis—these arrested-develop-
ment 13-year-olds do not distinguish
between being in private and being
in public. Wherever they are, they
are the center of the universe, served
by gadgets that—like their stock
market windialis—teli them, Jeffrey

says, ‘they can have whatever they -

want when they want it.”

The sovereignty of wants becomes
the imperialism of whims; impa-
tience turns appetites into aggres-
sions among those for whom today's
technological marvels are mere in-

struments to facilitate their self-ab-
sorption. People who, while dining
or driving or walking down the
street are electronically disassociat-
ed from their social context, are not -
s0 much antisocial as unsocial. But
the result is the same: boorishness,

Because they immoderately value
efficiency and crave immediacy, they
are impervious to the idea that man-
ners should sofien social Life. Liter-
ature is painfully slow for these high-
tech barbarians, so Moliere's “Mis-
anthrope” may be as foreign to thein
as Mongolia, and they probably
think they are having a new ides-
when they say considerateness and
other sgcinl conventions impede
“honesty,” “authenticity” and “sin-
cerity.”

A version of that idea invests
Eross-out movies with an aura of se-
riousness, even social benefaction:
Such movies supposedly enlarge lil-
erty by being “iconoclastic” toward
“lahoos,” Hence this unified ficld
theory of today’s vulgarians: Infantif-
ism, meaning life lived in subordina-
tion to elemental and uncdited appe-
tites, increases rapidly when
prosperity puts technological sophis-
tication at the service of a society de-
creasingly sophisticated about other
matters, such as manners and why
they matter.
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US. PLANS DELAY
INFIRST EXEGUTION

N FOUR DECADES

JUSTICE DEPT. REPORT DUE

Officials Cite Lack of Clemency
Rules and Issues of Racial
and Regional Disparity

, Dy RAYMOND BONNER
and MARC LACEY _
WASHINGTON, July 6 — The Clin-
ton administration i planning to
postpone the firs: federal execution
mn nearty 46 years becausc of the

- absence of clemency preocedures and

corcerns aixout racial and geograph-
1¢ disparitics in'death penalty cases,

- .administration officials said today.

The White house 1s awaiting Jus-

© tice Depariment tegulations for

death row inmates to follow in seek-
mg clemency from the president. -

Juan Raul Garza, who was cou-
victed seven years ago of three drug-
reiated murders, is scheduled to be
executed on Aug. 3, and his lawyers
said today that they would use the
new procedures as soon as they have
them to ask President Clinton to
spare Mr. Garza's life.

Mr  Chnton has supported the
death penalty since his days as gov-

. #rnor of Arkansas. where he declined

o cgmmute several death senteces.

- The department is also finishing a
report on whether members of racial
niinorvics or defendauts in certain
parts of the country are more hikely
to face the federal death penalty.

Duta gathered so tar by the Jus-
tice Depurtment shows that mem-
bers of minorities make up more
than three-quarters of the defend-
anis-in federal capital cases and that
federal prosecutors in five distyicts, |
includizg two in New York, have
filed nearly hatf of the [ederal cases
in whick the death penally was an
option, officials said.

The Jystice Department report, to
be relexsed this nionth, is eertain to
generate quesitions about the fair-
ness of the federal death penalty
beyond the Garza case, which would
he the first federal execution since
John F. Kennedy was president, offi-
cials said. Twenty-one men now face
the death penalty for federal crinies,
~ The new clemency proceduyes, the
first in federal capital cascs. since
the federal death penaity was re-
insrated in 1985, shou'd be completed
within a week or two, a Justice De-
partment spokesman said. '

They wilt allow for the death row
inmate’s lawyer tc make an oral
presentation 6 a clemency panel,
and the process, from {iling to final
‘decision, will take at least 90 days,
ofiicials said.

& White Mouse official said Mr.
Garza, who was convicted in 1993 in
Federal District Court in Browns-
vilie, Tex., would be allowed to take
advantage of the new procedures.
Thus. his execution wlll have to he .

postponed. officlals said.

A Justice Department spokesman
said that the department had no au-
thority to grant a reprieve to M:,
Garza now and that the sole power
for such a reprieve now lay with the
preswdent.

Under the Constitution, the presi-
dent’'s pardon powers are absolute.
Thus, options In the Garza case in-
clude a pardon, which would erase
the criminal record, commutation (o
a life senlence or a temporary re-
prieve, allowing Mr. Garza to {ollow
the new clemency procedures.

“We're cautiously optimistic,”
said Mr. Garza's lawyer, Gregory W.
Wiercioch of the. Texas -Defender
Service in Houston. Mr. Wigrcioch
added that he had not been given
official notice of any reprieve,

“Unti] then, we have to move for-

- ward on other fronts,” he said. Mr,

Wiercioch was in Washington today
looking tor support for his client.
Mr. Garza has -had his hopes
dashed before. When Judge Filemon
B. Vela first proposed setting an
August execution date, United States
Attorney Mervyn M. Mossbacker Jr.
joined the defense in asking that he
not do s0. Noting that it would be.cthe
first federal execution in more than
three decades, Mr. Mossbacker said
the Justice Department was develop-
ing guidelines and procedures to cn-
sure that it would be carried out *'in
an appropriate, dignified and expedi-
tious manner." ) .
Althpugh declaring that he was
‘‘not a proponent of the death pen-
alty,” Judge Veta rejected the argu-
ments and set the date, afier which
the United States attorncy dropped
further opposition.
ir. Garza, a high school dropout
whn i5 the son of migrant farm work-
ers, was the head of a drug-running
operation that smuggled in tons of
marijuana from Mexico, the Jederal
charges said. He was convicted of
ordering the execution of three peoc-
ple as part of his criminal enterprise.
Although Mr. Garza has declarcd
that he was not responsible for the
murders, his lawyers, in seeking
clermency, de not intend Lo argue that
he iz innocent. Rather, they will ar-
gue that it is unfair 1o put Mr. Garza
to death because the federal death
penalty system, as it currently oper-
ates, discriminates against mem-

bers of minorities and is unevenly

applied across the nation.
The administration of the federal

.death penalty is like. a "rigged lot-

tery.” with the outcome determined
by *‘the color of your skin and where
you purchased your ticket,” Mr.
Wiercioch said. )

Al 2 news conference last week,
President Clinton said that he was
concerncd about "“the disturbing ra-
cial composition" of the federal
death pepalty population, and that a
handfu] of federal districts account

for the majority of death penalty:

cases, "which raises the question of

whether, even though there is a uni-
form law acress the country, what

‘your prosecution i$ may turn solely -

on where you committed the crime."

As a result, Mr. Chnion said, he-.

had esked the Justice Department to

underiake a review, o
The Supreme Court declared in,

1972 that the death penalty as it was

then applied was unconstitutional. In -

1988, Congress enacted legisiatian

. thar allowed prosecurtors 10 seek the

death penalty for certain crimes. It

“was iirst applied to drug-reiaced

crimes, i what has become known
as the "drug kingpin statute.”

Over the course of his political
career, Mr. Clinton has been a stul-
wart backer of the death penalty. In
his 1992 campaign, Mr. Clinton, then

governor of Arkansas, iterrupted
his campaign to deny clemency 1o

- two inmates who subscquently were

executed by lethal injection. As pres-
idenl, he signed legislation in 984
that expanded the {ederal death pen-

alty to about B¢ crimes. Two ved
later. after the Oklahoma City bomb-
ing, he backed a law streamlining the
appeals process, which applied to
bath state and federal prisoners.
Twenty-one men have a death sen-
tence hanging over them,.said the
Federal Death Penalty Rcsource
Project, an organtzation in Colum-
bia, §.C., that oppos¢s the death pen-
alty. Fourteen are African-Ameri-.
can. three are Hispanic, one i5 Asian
and three are white, including Timo-

. thy J. McVeigh, who was comvicted in .

the Oklahoma City bombings.

With most of these men having
‘only recently exhausted all their ap-
peals, the Justice Department has

. not been under pressure to adopt

federal rules for ciemency, which is
an inmate’s last hope after all the
courts have spoken. Even without
formal procedures, however, federal
inmates are able to petition the pres-
ident for redress.

A United States attorney needs the
approval of the attorney general be-

fore seeking the death penalty, and
Attorney General Janet Reno has
instituted a formal procedure for,
federal prosecutors to follow in seek-
ing that approval.

In a case in which the death pen-
alty is an option, the prosecutor is
required 10 send a memorandum to
the Justice Department, with a rec-
ommendation on whether or not it
should be sought. A committee setup
by Ms. Reno then reviews the {ile and
makes a recommendation to her.

A defendant’s lawyer is allowed to
make a presentation t0 the federaj
prosecuter before the government
seeks the death penalty, and then to
the Justice Department review com-
mittee, two levels of protection that
do not exist for a defendant in siate
capiral cases. )

Gning back to 1988, the attorney
general has authorized the death
penalty against 199 defendants, ac-
cording to the death pcnalty project.
Three-fourths of these defendants
have been members of minority
groups, with 103 of them African
Americans, the project said.

A former member of the death
penalty review committee, Rory K.
Little, has described Ms. Reno's
deatii-penalty case review system as
"'consciously race-blind."

The racial disparities creep into
the system, said Mr. Littlc, who now
teaches at Hastings College of Law
in San Francisco, because of the wide
discretion given to federal prosecu-
tors. They decided in the first in-
stance whether to charge a defend-
ant with a crime that carries the
death:penalty and then whether to
plea bargain for a life sentence.

This-same discretion explains the
geographic disparities in the system,
he said. A chart published by Mr.
Little in a Jaw review article showed
that for the years 1955 through 1903,

- United States attormeys submitted

471 denth penalty cases t0 the Justice
Depariment for review, Slightly
more than 200 were from five judi-
cra! districts. Puerto Rico was at the
tap, with 58 submissions; the Easi-
ern District of Virginia followed,
with 52; the Eastern District o] New
York, 42: the Southern District of
New York, 36; and Maryland, 24.

A Clinton administration official
sajg that the pumbers would be up-
dated In the department's current
report, but that the five districts still
led n death penalry cases.

Ele New York Times
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In Teeming Courts
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By James Q. Wilson

Marisu, Caiif,

or those who support cap-_
ital punishment, as | do,

the possibility that inno-

cent people could be ex- -

ccuted 35 profoundly
disturhing. No human

arrangement can guarintee perfec-

tion, bant if perfoction s not possible,
then the number of errars ought to
kept as low as possihie. Far that rea-
son, it is worlh studying ' Droken Sys-
tem: Error Rates in Capitnl Cases ™
the recent repert by Prolessar James

Liehman and olhers at the Columbia’

University Law Schan . especlally
since that document has 1fimulated an
outpourintg of media Coverage.

1ts essentinl licdmg is that, for the
last two decades or so. courts huve
found “*serious, reversible error’ in
a large [ractinn of the cases they
reviewed, These errors. the report
claimed, often Involved weak or in-
competent defense attorneys and the

withholding nf impnrtant evidence

from the juries,

But notice what the reporl did not
say. {ts aurthors did not attempt to
discover whether any inoucent persen
had heen exrcuted, and they made no

-claim thal tLis has happeied. Inst~ad,

they said that the large number of
appeals feaves “'grave duuht wheiher
we do catch™ al)l of the errors. The
clear hmplication -1s that, were the
truth knnwn, we might well be Xiiling
many Innocent prople.

Jartes Q. Wilson is the author of
“Morol Judgment"” and 'The Moral
Sense.”

“What Death-Penalty Errors?

“ Hut thar truth s not known, The

* Death Penafty Information Center, a
- rallying point for opponents of pxecu-

tinn, repiorts that since 1973, whew ile

“Supreme Conrd 1einstaled the death

pfnalty, & people have heen rte-
leased fromy demih row after they
were found te he innacent. But the
center does [Nt say that any inancent

. person has heen put to death, though
“if it hael found such a case it surely

woild have proclaimed it.

~The Columhia- University ceport
chows that death sentences are in-
tensively reviewed by appeats
courts, Same critics of these reviews
think they take ton long and involve
tao. many unnccessary bites at the

- apple, and that may be true. But if we

are toetr, it is best that we esr on the

side af wafely.

HNine or 10 years usually pnss'hc-
tween the imposition of the death

“penalty and its heing carried our. It

tock 19 vears anedl appeals ieard hy
more 1han ¢ judges before Gary
Graham was executed last month in
Texas. It is hard to imagine that this
much time is necessary for an ade-
quate appeat, hut offseiting the cost
and delay is the assurance of only a
stnall chance that an innocent pevson
will be kilted. The 5,760 death sen-
tences finmlid out since 1973 had, by
1995, e to onty 313 executions.

Mr. Liebman soggests that the
high rate of appcals means thag ser-
ous errors are oftrn inagde by the trial
courts. But hefare we can accept that
conclusinn, we must first know
whether the errors were srrious
enough to affect the outcomes of the
cases when they were sent back for
new frinls, Did an “error’” cause a
new trial that set aside the death
penalty? Unfortunately, Mr. Lich.

min was ahle o learn this for mily a
small mnber of the reversals.
Because of Supreme Courk deci-
sinug, very dendh-penalty conviction
lesuds to an appeal ta the state's highe
est court. Aboty twa-fifths of these
cases were reversed. As 1 read the
report, we have nn information about
what happened in the new trias.

Then tiere arc state appeals after

conviclions. These also led to many
reversals, but we don’t know what
happened to the great majority of
these eases when they were reteled
heesuse trink conrts ardinarily do not
publish their finelings., Mr. Liehman
and his coleagues managed to find
a0l cases that harl been retried, but
wo linve no idea whether tese were
representafive of all of those ap-
pealed or were only a fow dramatic
mmes that somehow camé (o the atren-

What a study
really shows is
how well courts

shield the accused.

tin nf pursiders.

Of these 301 new actions by trial
cnurts, 22 fnupd that the defendant
was not guilty of a capital crime, 54
reimposed 1the death sentence and 247
impused prison senfences.

Then there were appeals to the
federal courts that also led to rever-
saly in about two-lifths of the cases,

hut again we are not certain what
happened in all the new trials.

The report alse lumps together
cases poing hack to 1973 with those
decided more recently, even though
the Supreme Cour! in 197G ¢created
new procedural guarantees that aute-
maticaily overturned many of the
death-penalty  decisions made  bhe-
tween 1871 and 1976, It is not clear.
from the Columhia report what frac-
tion of its reversals date back to these
big changes in the rules.

n short, in the vast majoriiy of
death-penally cases we have
noe idea whether the finding of

error that led to a reversal was

based on a legal technicality. a

changing high-courl standard
about how a capita} crime ought 1o he
tried or a judgmeni that the defend-
ants might be hmocent. Al we know
for ceriain Is that a Int of death-pen-
alty cases are reviewed over a long
period of {ime — a fact thit dramati-
cally reduces the chances of innocent
people having been executed.

More procedural reforms may be
coming. Congress is now considering a
bill that would require federal couns
to order DNA testing, at government
expense if the defendant Is indigent,
whenever DNA evidence from the
crime Is available. 1t also would re-
qiire states seeking federal crime.
control funds to certify that they have
effective systems for providing com-
petent lepal services to indigent de-
fendants in death-penalty cases,

But more might be done al the state
evel. States ought 10 have laws that
create Imprisonment withnut possibil-
Ity of parole for first-depree murder
convictions, and the judge in every
such case should instruct the jurors in

the sentencing phase that they can
choose that ar the death penaity. This
allows jurors who may have some
douhts about the strength of the evl-
dince or some other plausible worry
ta Hedge their bets if they are so
inciined,

Mot every state now has such laws.
In Texas, the alternative to the death
senfence is life in prison, but without
an ahsolule guarantee that the of-
fender will actually spend his life
there. Jurors rightly suspect that the
perpetrator will find some way to get
huck on the street, and so they often
vote for death. :

The Awmerican Law [Institute, a
group of legal scholars that designs
uniform state legal codes, has recom-
mended that even when a jury de-
cides that capital punishment is ap-
propriate, the judeg should be al-
lowed to har the death penalty if the
evidence ‘'does not foreclose all
dnubt respecting the defendant’s
guilt.” The states have not adopted
this rule, but perhaps they should,
especiatly if this change could be
coupled with procedures designed to
reduce the seemingly endless num-
ber of post-trial appeals.

In.the meantime, we cught to calm
down. Noone haSsho at innacent

prnple are heing executed, The argu-

ment against the death penalty can- -

net, on the evidence we now have,
rest oh the Ykelihnod of serinus error.
it can only rest, | think, on moral
grounds. s death an excessive pen-
:%MM? t think not, but
those who disagree should make their
views an the marality of execution
clear and not rely on arguments
ohout appeals, costs and the tiny
chance that someday somebady inno-
cent will be kifted. O
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The
Proper

Dosage of
‘Judgment

By Sherwin B. Nuland

_ HaMDEN, Cona.

he easy avallabiitty f

medical  informalien

on the I[nterpet has

been a mixed blessirg

to both patlents ard

doctors. . Well-i1-

farmed patients now have an appra-
ciation of the complexities of deti-
ston-making and.can better partici-
pate in their own care. But the prolif-
eration of Jata and detail has also
convinced far too many Americans
thit the management of health is
fess enmplex than they had thought,
By their lights, knowing a drug s
therapeutic actlons and side effec:s
i5 qualification enough to treat nue's

own high hload pressure or elevated

cholesteroi

* chronle conditiuns,
the counter. And, of cuurse, several

A few years apo, such a dubivus
propositinn would tiave been rejected
out of hund. But astoundingly, the
Fond and Drug Adlminisiration re-
cently held hearbhis on the possibili-
tv of makipg a number of patent

drugs, fncluding several that are

used to treat potentially dangerous
avaiiahle over
have

pharmaceutical companies

" thelr own.teasons for pushing the

‘agency to allow such a thing. What
seems to have bxen overlnoked is
something dortom call elinical judg-
neent.

‘Hippocrates C'IHPd nredicine “the
Art,” because he knew that mere
informatinn wns mitly the heginning

of the study of disease aAnd despite -

the advances in the art of healing in
the last two and a hall millennia,
Hippocrates's famnus first aphorism
remains as true as ir ever was: "'Lile
is short, and the Art is long; the
occaslon fleeting; exprrience delu-

Sherwin B. Nuland, clinical prn[bssor
n{ surpery at Yiilr!__ is the author,
rwst receatly, of “Fhe- KMysterres
Wittin: A Surpean Refleots an Mom
cal Myihs "

' lmpmt

sive; jil:lgmcnt difficult.”

In tnday's biomedicine, caring for

patients tequires a dector's bur-

. nished wisdurmn, which finds its first

coalescence during the tong period of
training and continues to be shaped
thercafter in the crucible 'of focused

_thnughl

Young doctors are taught to ob-

serve dispassionately, They must un- -

dersiand the dilference hetween val-
id evidence and spurious appear-

-~ ances. They mwst entically evaluate

medical Jiterature, distinguishing be-
tween new piragtices that promise to
inake lasling contributiyns to health
and new practices that are of fleeting
Then they must choose a
course of trentment that is individ-
uilized to each patient's circum-

- stunres, yet suppurted by studies of

large pruups. Finally, they must
monitny - treatment  peelicelously,
makarp chaages as secessary.

It is not information that leads to
the best medical care, but judgment.
[t is in the hest interest of all, doctors
and non-doctors alike, to recogmze
the distinction,

Until now, over-the-counter medi-
cations have, by and large, been use-
ful in the treatment of temporary
and rather mild prublems like head-
aches, colds and allergies. Daoes it

make any sense at all to expand rhis |
category to include drugs that treat

conditions like hypertension or ele-
vated cholesterol, which have per-
manent effects on many organs -in
the bndy? -

Every drug has mulltp(e side of-

fects, and the danger is compotmded -

when drugs interact with one an-

uther. The possible complications .

listed in the manufacturer's package
inserts are the result of chemical
activity, and are not merely nui-
sances 0 be put up with or ignored,

The F.D.A. should

-be wary-of letting
more drugs be sold

over the counter,

. Before pre'scribing pharmaceutieals,

doctnrs mwust consider the benefits

and risks for each patient, some-

times based on subtle factors in that
indlividual’s physiology or health pro-
file. !

But what happens il a patient self-
medicates? As one examiple, let's
say a patient knnws he has high hlood
pressure and decides to treat it him-

self. If he aisu has heart disease or

- diabetes, which are commaon in pa-

tients with hypertension, the medica-
tion might change his heart thythms
or create abnormalities in the blood,
which could lead to a cardinc arrest.

Dr say a 35-year-old smoker wants
birth-control pills. Normally, a doc-
tor would not prescribe pills to 1his
woinan, because of an increased inci-

"~ dence of heart attacks. But if the
_contracentive is available over the

counter, she is free to huy it, regard ’

- less of the risk.

The F.D.A, the drug companies -
and lawmakers would do well to con-
sult a passage from Hlppqcr'!tos:.
Book [ of “Epidemics.” Meant as an
admonition to doctors, it applies
equally 10 those who would make
decisions without benelit of clinical
judgment: "As tn diseases, make a
habit of two things: to help, or at
least to do no harm.” £l




E. J. Dionre

Death Penalty Pendulum

Il you want o know how ni7 ‘ch Lhe delate
over Lhe death penalty is changy:g before our
eves, watch Lhe deliberalions aver the Demo-
cratic Party’s platiomu

For more than Lhree decades—ever since
Richard Nixon's successful law and order cam-
paign in. 1968—Democrats have been trying
to sound lougher on crime than Kojak and ev-
ery Clint Eastwood character combined. Con-
cern became obsession afier 1988, when Dem-
ocratic nominee Michael Dukakis was
brought down by, amang other things, a cer-
tain furlough program and his oppos.il.ion to
Lhe dealh penalty.

President Clinton became Ihe pation’s
avenger., bragging regularly about fus suppoel
for the death penalty. The Democratic plat-
form in 1996 bragged, 100: "We established
Lthe death penalty for nearly 60 violent crimes,
including murder of a law enforcement officer,
and we signed a law Lo limit appeals ™ Yes,
Lhose '96 Democrals were so pro-death penal-
ty that they no longer worried about Limiting
appeals or other legal nicetics.

Enter Lhe 2000 Democrats. They're sull for
capital punishment and want you to know
Lhey're tough on crime, But the latest platiorm
draft reduces the role of Lhe death penalty to a
mere ciause within dashes.

Clinton and Vice President Gore, the draft
says, “put in place a tougher more compreher-
sive strategy than anything tried before, 2
trategy; 1o’ hightcrime, on .every single front
mote police.on the'streets to thicken the thin
blue line between order and disorder, tougher
punishmenis—including Lhe death penajry—
for ‘Lhose who dare to Lerromt the innocent,

Philip D. Harvey
Divorce
For the Best

Yre hear much these days about the de
cline of cultural and moral values in Amet-
ica. As prool of this decline critics cite the
coarse content! of movies and popular
songs, the continuing erisis of out-of-wed

" lock births and “skyrocketing” divorce
rates.

But divorce does not belong in this equa.
tion. Indeed, a reasonabie level of divorce
may be a symptom oi 2 healthy and mobile
sociely, a seciety in which men and women
are uving unprecedentedly long lives, lives
far which the companionzhip of hut a sinple
other nerson for 30 or 40 or 50 years may _
simnly be i mappmpr:alc

To be sure, some long rnamages are
deeply rewarding. For couples who are sujt-
ed to spend a lifetime together, and choose
to do s, such masriages ean provide the op-
timum form of love and companionship.

But 50 and 50-year bonding through
marriage is not the “natural order of
taings. Few human peings over the course
of time have ever lived together as mates
for such long periods. Prior 10 the 20th cen-

tury. one spouse or the other typically died, .

{eaving the survivor 10 seek a new mate or
10 live alone.

Longevity is only part of the picture.
When Lhe {extended) family was an eco-
nomic unit on the farm, there were many
practical reasons for couples to slay togeth-
er. Today's multi-skificd women and men,

. onthe other hand, have many valid econom-
ic {and other) reasons for peing mobile, rea-
sans that may lead appropriately to dworce
and, oflen, remarriage.

and smarter prevention to stc;p crime before it
eveNl m

There are two othef references to Lhe death
penalty, a minor piece of bragging—"They
funded new prison celis, and expanded! the
death penalty for cop kiliers and terronqr.s -—
and a suggesuon Lhat maybe some bra.kes.
might be applied on the road to the deal.h
house, after all. An amendment, adopted at
plagorm hearings in St Lowis last Friday,|de-
clares: "We believe Lhat in death penalty cases,
DNA testing should be used in all appropriate
dircumnslances and defendants should have ef-
fective assistance of counsel”

Note that the new platform contains nat a
word about limiting appeals. That would czash
wilh Lhe new language about DNA tests and
adequate counsel—and with word last week
thai the Clinton administration was delaving
the first federal execution in nealy 40 years so
the Justice Department could issue regula-
tions on death row clemency requesis.

Resist Lhe temptation to believe that party
platiorms are meaninglu<s Political scientists
note thy platforms are remarkabty predictive
of what a party will do in office. Subtle shifts|in
language on mutters ranging from the death
penalty and abortion to civil rights and eoo
nomics almost always reflect shifls in the
mood of the public and the party’s supporters

David Carle, 2 spokesiman for Sen. Pacha

hy (D-Vt). sees Lhe ¢hange of hear among .

placform ‘writers as'closely Tellecting popu].a.r
opinion, “They were' clinging Lo a pendulum
that was swinging pretty far that way at the
time,” he said of atlitudes on the death pena]ry
in 1996, and nownlssu:tm.gtosmngback."

That most Americans categorically opr
pose divorce on priaciple is a function more
of our aspiration to the ideal state than a|re-
alistic acceptance of how we humans actu-
ally behave. In an ideal world there wm':ld
be no spousal abuse, no child abuse and’ no
such thing as a marriage troubled beyond
repair. Certainly divorce is very harg on
children, panicularty voung children. Yet
there is now a recognition that some mér-
riages cannot be fixed, that they are d.lrnag
ing to children as well as parents and are
better ended.

We tend to be idealistic about dlvorce
too. While opinion polls reveal that we op
pose it in the abstract. we generally approve

.of Sister Sally's divorce or Uncle .ioe:.
These are real people for us, and we tend fe

think they've made appropriate changes i

their lives. Of course, many divorces are un
fortunate or financiallv disastrous lor one
party or another, but the seeds of bitlerness
and even of financial conflicts are often
pianted well before divorce takes piace,

The freedom to have mare than one matc
_over & 7oyear livspan may be 2 positive
-thing” Js'it Aot possible that the ideal rom!

panion for owr younger, child-reanng yearsl
will not be the ideal companion for our mid!
dle and later years? Is it not reascnable to
suggest that the radical differences in the
way we live in our fifties and sixties and be-
yond may be, under many circumsiances,
maost appropriately lived with a differert
person trom the one with whom we reared
children? My wife and [ have been married
for 10 years and we are both in our second

marriages, as is my wife's former hysband. | -

1t appears 10 me that all parties concerned
have benefited from the change. She and

her first husband raised their two children |

to adulthood befare separating. they now
have changed their lives in ways that seem
good for all who have been involved. Is this
2 symplom ol "moral decline™ 1 think not.

The interesta of children must be given a
very high priority. But allowing for that. it
seens Lo me that a reasonable fevel of di
vorce 15 more fikely to be a quality ol a'mu-
bile and healthy modemn society than a Sign
of moral decay.

Philip D. Harvey is a umiter and
businessman who lives tn Cabin John.

TN

What's awkward for Demociats is that
while suppont for capital punishment has
dropped from 80 percent to 66 percent in Lhe
past six years, 66 percent is still a big num-
ber—as George W, Bush's campaign knows
Ari Fleischer, a Bush spokesman, made point-
ed reference to the Democrats” dropping Lheir
endorsement of “bipartisan legisialion to
speed up the appeals process.” He said the
newly ambivalent platform language suggests
the death penalty is “obviously an issue on

- which Al Gore is very uncomfonable® and “un-

sure what to believe.”

In fact, Gore has been carefd to maintain
his support for Lhe death penalty. The Gore
camp is hoplng groups opposed to the death
penalty will raise gueslions about how capital

* cases have been handled in Bush's Texas, leav-

ing Gore free to reilcrate his support for Gp-
ital pumishmen in general terms,
Bush’s lieutenants will do all they can to dis-

_Tupt this balancing act. The Bush camp would

love 2 fig. divisive debate on Lhe death penalty -
within the Democralic Party, knowing Lhat
party activists are more strongly opposed to
capital punishment than Lhe rank and file. The
modest shifts in Lhe platorm away from two
much baasting about the party’s eagerness to
pull the switch are destgned 10 hedge the issue
for this eiection season, at least.

But that hedge is “almost a2 sea change
the wav politicians are approachmg the.issue.”
says'SerL Russell: Fel.ngold a"Wisconsin Dem:

- ocrat whe favors a moratorium on exécutions. <

Once, he says, capital punishment was “anoth-
er third rail of American politics.” Now, some
politicians are willing to touch it.

The Washington Post
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Michael K insley

I Did Not
Have Leaks
With That
Newspaper

It’s not about sex.

No. no, it really isn't about sex Lhis time, No
one has even suggested that Charles Bakaly,
former ‘deputy to independent counsel Ken-
neth Siarr, had sexual relations with New
Yotk Times reporter Don Van Natta. The ac-

cusation js that Bakaly leaked 2 story to Van
Natta back in January 1999. Other than that

small difference, though, the parallels are
pretty wasty. Bakaly was—according to in
formed sources—a promiscuous leaker who
just got caught this time. As with Starr’s main
target. there is speculation whether he was
houdwinking the boss or had an “understand-
tng.” And Bakaly is in legal trouble not for the
inilial sin but for kying about it in the sub-
sequent imvestipation. His triad starts Thurs-

.

(ddly, Bakaly's defenders seemn unable on
this occasion to keep the origind) behaviny
and the subsequent denials distinct in their
minds. Becausc they feel there was nothing

wrong with the leaking (and indeed a eircuit-

court panel held as much last September),
they feel it is unfair to purush Bakaly for the at-

tempted coverup. The purity of obstraction of

jusuce—the principle that it is wrong to give

fals¢ answers in the criminal juslice sysiom -

even (o questions that never should have been
asked—nu onger beguiles them. Don't iy to
teld them iL's not about leaks, it's about lying.
They don't buy it This Lime. :

The New York Times, at least, is consis’

teni It opposed the impeachment of Presi-
dent Clinton and # opposes Lthe prosecution of.
Charles Bakaly {in which the Times jtself
plays the role of Monica). “Ill-considered,”
thundered the Tunes editorial page July 8. "A
reprettable denovemnent.” it roared. Actually,
that's more ke 2 meow than a roar. izn’1 t?
But then the whole wosld of leaks puts news
wedia in a canucally difficult posiuon.

A Fiend of mine defends dishanest adtes
ous polidciuis on the grounds that (a) adul-

tery shnuld not be a public issue; (b} bying is”

inherent to adultery: therefore {¢) lying about’
agultery should not be a public issue, Some-
thing amilar might be said in defense of dis-
honest talkative public offiials: (a) Leaking
serves the public interest; (b) bving is essential
1o leaking: and therefore {c) tying abou! leah.
ing serves the public interest. Thus rught be
said bul never is said because it is 100 embar-
rassing. How can professional truth-tellers de-
fend lving? So instead we deny step (b): that
leakang and lying are inseparable.

1
. )f[

The New York Tr.mes stary that led 10 the
Bakaly prnsecuhon reported that “several as-
sociates of Mr. Starr had said that Starr be-
lieved ke had constitutional authority 1o in-
dict a sitting prwdcnt As the story ran on,
these unnamed assocxates chatted away about
sundry unphcanonq of thij factoid. But not
. Charles Bakaly! ‘Cha.ries G. Bakaly 3d, the
spokesman for Mr, Starr, declined to discuss
the matter. "We will nat discuss the plans of
this office or the p]ans of the grand jury in any
way, shape or form,’ he said.” Thus the Times
not only allowed Bakaly to tell what the re-
porter knew to be 4 lie in its pages, butit told a
knowing lie itsell. \Bakaly did not “decline to
discuss the matier.”

Unless Balaly a!ctuaﬂy wasn't the leaker, as
he still maneains, [This is pretty unlikely, un-
less Slarr—who defended him for a wihle,
then fired him aﬁer A supposed investiga-
tion—i5 a total d.a.sta:d But suppose Bakaly
actually did not have leakual relations with
that newspaper. ln that case the Times has
been reporting on Lhe criminal presecution of
aman il knows to bc innocent, while faiing to
report that rathee pertinent bit of informa-
tion.

The mediz also tend to be disingenuous, at
jeast, about the g’eneml function of leaks. 1n

. this case, whether or not Bakaly was the leak- .

er, and whether 01_' not Starr was in on the
plot, it was a strategic leak, intended 10 un- -
nerve the Clinton forces during the impeach-
ment proceeclmgb.. Most leaks are like this:
not courageous acf.s of dissent from the orga-
nization but part of the organization’s g‘a.me
plan,

And thus leaks often suck the mediz into a

" conspiracy of hype. Was the fact that Starr

thought a sitting president could be indicted
really so new, soimportant, 50 swrprising?
(He never actaally tried it, so intentionally or
not, the leak tumed out to be misleading.) In
what the Times may have regarded as a some-

“what backhanded defense of its scoop, The

Washinmlon Post edjtonahzed that “this in-
formaton was not really even news at afl”
The Times itsall tuok the opposite approach,
declaring that the story “was obvicusty of
Freat natiostal momenL.” Too smal! to matter?
Too big to stop? Each is a plausible defense,
but both can't be tme

The pownt here i :s not to pick on the Times.
{ls that true? Sources inside my head, who
spoke on the condl_uon they not be identified, .
say il's hard to tell) Let's sav the point is that
even the New York Times has leak fever. Its
editonial last week, just after declaring that
the Sr.arr story was “of greal national mo-
ment.” suddenly pooh-poohed this historic
r.coup as merely "dJmﬁaons Mr. Swarr and

his aides srar have had with reparters gbaut

Itheir] dpm.em_.o'pj May have had? The
slory was whal anonrmnu: Starr aides had
told the Times about their deliberations in its
pious ARNOSLCISM [regarding matters it must -
know the truth about, the Times seems to be --
raising the possibility that it made the whole
thingup. )

Now that | wouldn't believe. Even il il said
%6 in the New York; Times,

Michael Kinsley, luditor of Slate -
{uncw.siate.com),jwrites a weekly column
Jor The Post. '
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