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. T.EIB WHITE BC;:>USB 

'W.ASllCINOTmf 

'September 3, 19.99 

. ,', 

Dear llI.rr. Speaker: 

As the Congress returns ,tl:ds coDl;iDg' week, ; :t urge you to make ' 
it your first order Qf busfnes:;I ,.to send.me a :juvenile c:riTQe bill 
that includes the Senate-p;;lssed gull me~U%ea •. ' . - ,.' 

The time is 1oil9' past ~u.e to C9~l.~te work on tltis.bill. 'Before 
the Consrese went 'on ita recess, X askedtbe eQ~ereea to meee 
during the break and fiD.1~ :work on ·the b;;'11. A fuJ.l month has 
passed .\Since the C!ont'e:rae.s fir:at met; ,and ,I urge you now to 
finish the job, and aot ilDmSdia.tely on I;his v:ital legislation., 

. 
The tragic shooting in Los. Anselee 

' 

just a. few short weeks ago. 
is fhe ~atest :reltliuder that we must: do all we ,can to keep gun~ 
out of the wrong hands. You .have the opp<?:rttm:i.ty to send mea 
l::?alanC!ed a;p.d b:iparti.san juven:i.le l,d:t:"1me ,bill that! helps prevent,
youth v~o1ence' and ~e1udes ~ Seuate-pas~ed gun prov~siona 
to c~osetha gun show ;oophole, ~equi~e phi~~ aafety ~ocks : 
for guns, and bar the1mport&tion of 1arge capaoity ammunition 
clips. Thasepr~s~ons will belp ea~'~ives. ~ the 'Congress 
should ~e them, the la.w of the. land w.i.t:bbut £uxther de;t.ay. : 

As Tldl.l ions ,0£ our NatioUG I s C!n~ldJ::e.n retu:i:li, to scheol, we hava 
a responsibility co de ev~hing we can,.' a.s gu.ick:l.y as we Call, 
to keep them ea£e. 'l'he Amer.icall,'paople are waiting:, ' don't ;let
another day p~~s. ' ' 

Sincerely, 
., 

" 

. ' 

The Bo::o.cirable 'J. De:rm:i.a Hastea:t.,' - :
Speaker 'of.' the, ' , 

HoUS$ of Repre~~eativee 
Wash:i.ngton... D.C. ~D5J.5'. r 

!l . 
\ 

... 
" 
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.THE S£CRETARY OF EDUCATION 
WASHINGTON, D.C"_ a02o:i 

Honora.bJe Henry J. Hyde 
" . 

House ofRepresenlatl,\?es 
Washington, DC 20StS 

Dcar'Congre5sm~U1Hyde: 

I am writing to "~ess my serio~ concl:1llS relating to certain provisioru ofthe two jr.lveniic . 
crime bills recently p8.5scd by d1eHous~ ofRepres~ntatives and:ti2e senat~ respectively, . 
H.R '501. the "Juvenile Justice ltefonn Act of 1~99" and S. 2.S~) the ~ioh=nt and Repeat 
Juvenile: Offender At;COl.Imability and RehabiJitation Act of 1999:' Improvins tho eifec:r;jv,ness 
urtlle Nation':Ii j\lvenilcjustice syGtt::lm 2~ 11 sa:.!.1 we all share. a.nd is vital1y impnrta", tn the. 
maint~nance of our sChools as sa.fes u.nd orderly centers of learniJiS. Because ~he overwhelming 
majority oft'he proyisions ot" bOth bills r~late directly to the cpenttion aithe ju vc;nn" jrJlStit:,$ 
1)"ste:tn. I dele( everal1 10 the Attorney General with respect to beth bills . . 
Uowevcr, bot.h biUs QllJO eanlain II variety ofpm....ilions. added r.'nring floor debate. that would 
directly affect the administra.tion ofPedera1 education pragntms· at the elementary and 
secondary eQucalion lev~ as welt as the ability oiluUlll ~hool ~ystcms thrcushol.lt tht. Nation 
to provide a safe, high..qualltye4uea.tion. I urge the conferees not to include these provisions;n 
the final bil~ but to consider them. iflStead, as part ofa more comprehensive and deUbcrate 
rovi~\.v cfFadenl elementary and ;:ec:ondsry e.dut,lfltit;n1 ru'ngrdJ1L( that will occUr a.s :he . 
Congress deba.tes the l.lpcomitlg reauthorbation ofthe ElernL'ftury and Secondary Education 
Act of J96:$ (BSEA). in Ulis connectio~ J urge the Coilgress 'Eo.aQt r.avoiably on [he l"rC:!lid~nt~6 
.E.SEA reamhori7.ation prO'j:loS81. the ".Educational Excellence for AU Children Act of 1999," 
and, in pa.rticLdarJ the many improVCmenl$ that proposal would make to Title IV oftheESE~ 
the ·'Sliife lllld DNS-Free Sehools and Communiti(:'S Arrt "If, ~(')we,'er. the conferees feel 
compelled to 1\ddress these issues in conference, 1urge ycu to .Gsl!ttc Qr modify t.he provisions
deScribed below, ',.. . 

IDEA. My Slrongest objections are to the amendments in both bills to the Indi....iduala wlth 
Di3C.bi\itiGS Ed-.lc .. tion A.ct; (IDEA). These ;;lmennrnentl'i Would dJow school personnel in public 
elementaty and ~conda.ry schools, for the first time, to suspend ,or ~pel cJ:.ildrfln with . 
disabilities from their schoels for un1imh~4 VeA iods o£ timc:, Without any ecucatiQnlll scrvic:e$ 
(i1}cluding beha....iorallntervention services): and withQUt the iLnpanial hearing "ow reqUired b..... 
the IDEA, f~r cattying or posse5~;jng a "gun cr ftrearm" (S~nate) Qr a"we&pcn" (House) to~ 0; 
(!~. ~choo! or 1& :.:chool ~nctic:m. C-onSV-,n fteY.cl nnt, and should rIot. makl!l these ~har.ies. Just 
two years t!,g(J, Congress, after thol.lght:fiJ1 deliberati9n. amended \ne IDEA to give school . 

http:conda.ry
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officials new tools to address the issu~ orchildren with disabilities bringlJlS' such weapons to 
school or otbenvisc threatcnma IGat:;herli W glbe1 &tUden'Cs. Por ~~l~. achool ofl'icials may, 
remov~, fer u.p to ,45 Cla:ys~ Il dWd with II. disabililY who.takes a weapOn to school, ~d may , 
reqlJsst a. h~g o:f5cer ~o slmlJarly remove a cldhi who is sLlbslantially Ukel,Y 10 irJjure himself or 
ethers. ifthe child's parents objf:Ct to the removal. ilI~ermore. the m~Amtl"dltly allows , 
bearing officers to k=p these &t\1dents o~t afthe repw eciucatiopll 1mVU'l;Inment b"1Qnd 45 days 
ifthey c:omlnue. to pl;lIC athre:o:t to the tcft altho SNd.~ body. FlI'1I11y.1he lSl$l1 aRlen.cbnents to 

the IDEA hetp prevent dangerous situations trom. arising, by cncc,uraging scbools to address 
rnlsbeha..iQr before it bc.-.a:lmes serlou~ through tile provision of behavioral interventions Qnd 

, othp.l' appropriateElennctla. 1 mI convin=l 'that these new tools will be etrec:tive ifgiven. a chance 
to work. I 

i 

In contraSt. the amendments now under cx:uuideratioD 'Would Geny vital educational services to 
children with di!a),Ui'ties who arl: rentoved from school. including behavIoral interventiol'l9 that are 
designed tD prl!lIent dangerous bchavlnt fh~rtt recumna. , Continued provisiOD ofeducational 
servicea, induding these behavioral inteN'miOl\S, offers the beat chance for impro'ling the long.. 

. term prospects £or these cbiJdrcn. ~5contiDuing 'l:du~1ign81 ~etVices is th= 'Wrong dc;Qsion in the 
shon:.Nn. ~ in the long run, will resloJlt in significant cons in terms ofincre.ased. crime" 
dependcpcy C:l publlc a.ssi~()C. unempiuyment. and alienatio."'1 ~ society. 

Also, the appU~able definition of'"wc:aponn (current S~OD 61S(k)(lO)(D) onhe IDEA), as used 
in the tlouse bill, is ~'ery broad and open to subjective appI1cation :... c(;)verlng anything, such as a 
rock picked up on the way to $c;hool or II baseball bat intended ft?T an aftcr~sc:hooJball same 
that is 'treadily capable ofcausing death ot serious 'bodilY injury," whethel' or not it is designed $ , 
:a. 'Weapon and with()u't rc:gDrd to tno student's intention in brinsinsn to &~hoQl. A SlBtl.ltoIY ' 
suuldard this broad is sure to lead to inconsi:.tetlt application at the localleveJ and widespread 
confusion. ' 

The ~au$ion ofclilldren WM disabilities nom school - without the impartial dua--prccess 

hee.riA,g and lilt: t<r.n.ui.u\.l~tJ. ;5~"Yices til., tl1~ toIlA JlQW, f'equ1res --+ lis th~ '\VfO,ns re&ponll~. I \JIgO 


you to roje~ these amendments to the IDEA. . " , : 


Rel.igi9)j~ F~'pr!!lSiiqn, Both bills eontain amendments n...larine 1'0 the 8xJ1re!;sin" nfreligiaul': 
beliefs at pu'blic schools. This AtUninlstration haS a strong rec;oM Qfptottcting religious ' 
c;xpression in sr:h~ols. In 199:;, the President dir&~ed the Attorney General and me to issue 
guidelines that would help schools preserve the reliaious freedom ofstudents. 1 sent these 
guideJiJle&tc every school d!stri.:t in the NMicn hl199S and again last year, to /Insure tha.t parents, . 
teaohers, stUd~''''5. And. a.chool oB1cillls Llnderswu;:l thQ.1 schools need not be reIision-frc~.zon~. 
The$e. guid~lines make clear that schools may not forbid $tudent5 trem expressing their religious ' 
views or beliefs soleJy because of thear religious nature, and that any studeht in an Alnerican 
ptlblic school Jnay pray. 'brina a Bible to sohopl. say graee at IUUl:h. Dr voJuntarily participate in 
"see you at the flagpole" gatherings. Ira tcldition. r share the Department ofJustiee'3 r.;oncems 
over the constitutionality ofthe provi~ions in B.n.. IS0t 6.ftd S. 2~4. ' 

http:shon:.Nn
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lnt¢O.lp( filtering. The House lim contains an amendment that ~uld require e1ementary aIld 
5f;cOn4liJy li~huul~ aull U1.)J lSt'ic:; rec.ci'\lirls ~-ServiClC;: 1'IS!i5tQ;dCQ to ~eI~ h$'t~ :md ate 
Iiltetl that block aCl;:ess to child pomogRrhic and obseeac materi,als, as we'n B.$ materials deeI1lea 
harmfl.li to ~nClrs, on computers with Internet acceSs and to certilY to the l'ederaJ 
Cornmuml:3.tions Cotl'l1T'lissinn that they have dOll~ SO. A scboal or library that fabs to meet these 
requi{esne.nts would be liable to repay immediately tbe full amolUlt ofan universal-service 
aS1iismnee it feceived aftcrthc:: drae ern::! JltUwc lu COlllPly. . 

\ 

1strongly support. the goal Qfprotecting children from inaprropriate material on the lfltemet. 
H~wlW.r, I. de ncrt believe the Bouse J)t'o'lliDion would dfectivl!i)l ;u~~.lImt"ri!;'h this goal. M 
written,' me Houae provision could rCilUh in the bloeki:n!,ofmateriallhat %nay be apprapria1e for 
educational and ather uses, raising c:oMtit\ltional eoru.ems, and' "'!'uI.Ilc1 plitcl::' a disPl'OportAQoate 
burden on our poorest and most IUfal sdmols and nbraries.' . 

Appropriately c:rafted legislation wcwd eJrlpower schooJs to protect children iiom unsuitable . 
material while also protectt;tS First Anumdmerrt values. .Accordingly; I support a pro\'ision that 
would require everl schooUnd library th~t receives assistance ttom the universal service fbnd to 
certify mat it bas develop:d a.nd im~lemen.ted a plan to protect children :from inappropriato . 
materiill CUi the Internet. !h~e p!an~ Ihould bl'!: dcWloped in eonswtaUonwith parents and othtt' 
interestW panlc:~ so t~t ,s:;hools and Ilbnltics can adopt 1o;al opprOEl.d1c:s thil.t best :iiCrYllI the ncod$ 
oftheir students and communities. I would be pleued to workwitb the conferees to develop 
such a provision. . 

. 	 . 
, 	 . . 

Sare Schools.. Tho Senate b~( would expand the Gun-Free Sl;lhoc~s Act of 199.4 ~~ which requites 
school r!i~lri~"1S tu e"pcl nam ~chool for at lel:!it one Yc=al" iS1"IY stu~ent who 'brings Ill. 'firearm to ~ 
. school ..... to require States to pISS a law lhat would oompel the same punishment fQr student.!l who 
possess at S~Dot a ttfe}onious quantit[y] ofan illegal drug." Clearly, the pre&ence ofiU~al drugs 
at school is \In:&Ccept.e.ble. liowevel"11 QPpOS, this provision as drafted. First, I dca not favor , 
expanding the number ofstudents who are expelled ffotn school for lona periods oftime -~ for the 
seJce ofthe stUdent3 tnemselV~, and their comnnJDltles. Many students who are expelled: for a 

.	long period of time never rerum to scbocl. which ends th.,ir eduC3110n and caSIS them troubled 
and ifll'itpared 01110 the streets. We oannot attord to lose these children. Second]y~ expeUins ' 
:students in this malmcrbl!l.$cd en whether the ClmoUJ'lt otillesru c:h\Iss they pos:ses&ea at ~chooJ did, 
or did not. QQrlstllllte a felony under State 01' Federal Jaw would riOt only lead to inconsistent 
results •• and confUsion --across the eountry in the application ofthis Fecieral requirement, }1 

wt'lulrl force .acltool administrators to beoome expert in the ap,licatiofi ofcrimmailaw and to 
function. in effect, as pros~CUtor$. '. 	 '. 

I believe that the criminal justh;e .system should be brought to bear vigorously on any student who 
brings ifie&aldrugs to school. AacordinglYt I believe a better Ipproach would be to requite 
schools that have not already done so to adopt Ann enforce AsneTit'lllS agatn~ ~tudent.!l who bring 

http:harmfl.li
http:lnt�O.lp


09/18/99 THUOO:04 FAX 
, SEP-15-1999 ~9:47 OMB/LRD/E5GG 141 005 

202 395 ~109 P.05/i7 

Page 4 
, .. : ~ . , 

illegal dr.Jg5 to schQol. and to make it mand:ttOJ:V that sebocl audioritie$lef=r to the appropriate 
law-enforcement authorities any studCDI. whe brings an illc,pl drug to ~ool, Whether felonious: 
«~ , " 

-.t"h¢ Setll.te bill would 'also ~ cumm,t Titlf!!l TV ud VI aftbe·B.sEA to expressly permit 
school districts to use an Ul"'limited amount cltheir resaurees under those two titles to tlputClbasi: 
schoal seaJrily equipment.-' sucb as metal dtttcCLI,n 5. 'W'l1ll1; ::;u.ell ~aiptDcnt caD be 11ft impcrtmt 
part of local e.ffons to make sc:JlOols safe" it is vital that Ichool d¥D;ricts comirnle to look at a 
variety Clf other appras.cbes to addressing the.ir individual need~ b~U5e,we know that metal 
d~t'.cto~ ZIlene will net make sehools safe. Our rea\lthori'7J1tton ptoposal for the Safe and DruJil~ 
Free Schools prouam would. provide $Chao! district! additional flt3xibility iO purelia.se &Ueb . 
equipment. I urge the conf.el'ees to omit the Senat.e pn;ntisiun liufIl tbe fin~ bill, so that the: 
C:ongress and the Adrnlnistration am 'Work together to address 'Ibj~ issue &$ part ofthe pending , 
reauthorization of'dlc entire Safe and Drug~r= Scbuols pro~:and the rest afrhe ESEA, 

; 

thank you ,:fur the. opportunity to prem11 th,ese "Yi~. 
" . '. I I,. ,. 

The Office ofU:truJ,Sement and Bu.d.B~ ad'lliscs that thisro j$ no obj~tion tD the submission ofthls 
r~,on from the standpoint oftM Admiuistratian·s program. ' , . . 

... . YO\l1'$ sit..:erel)'4 • 

AD~: ' . , 

Rlclurd W. Rile)' 
,. .. , 
1 

I I. 

: " , 

I 

l 

" 
, 

I : 

i

---_. '-
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U.s. Department of Jlultil.'e 

Offic;e ofLegislative Affairs 

Ofii~ oflhc: Assistanl Attamey Genmd Was/ringttJn. D.C. 20$30 

August 12. 1999 

The Honorable Henry J. Hyde 
Chairman 
Committee on the Judic:iaty , 
United states House ofRepresentatives 
Washington, D.C. 20S 15 

Dear Mr. ChaiIID.an~ 

I am writing to prov.id~ you and the other conferees with the Administration's views 
regarding various provisions oiS. 254 and H.It IS01. As our children begin returning to school 
later this mon~ the c:;onference should seize the opportunity to make OUr schools and 
communities safer by taking c:ommOn-BeDSe steps to keep guns out ofthe wrong hands, prevent 
youth violence, and steer young people a.-wa.y from. crime. We look forward to working with you 
to reconcile the two bills and produce a balanced and bipartisan juvenile crime bill - with the 
SSMte-passec! gun provisions - that effectively addresses juvenile ,crime including the 
devasta.ting impact ofgun violence on our youn,g people. . 

, 

As the AdministratiCll11s pastjuvenile crime proposals have demonstrated. we believe that 
juvenile justice requires a balanced approach - one that couples tOUgh sanctioDS that hold 
juveniles. accountable for their f;Onduc;t with effective delinquencY prevention and early 
intervention measures. We must not lose sight of the fact that the overwhelnling majority ofour 
Nation's young people do not eo.gage in Criime or delinquency. Most oftDetD. are wonder.fu~ 
hopeful cbildren who not only want to Sb.cc:eed, but also to live in and. su.pport safe and livable 
communities. Indeed, it is critical to remember that in the approximately 20 years since this 
Nation began collecting the relevant data, the percentage ofAmerica' s youth ages 10-17 arrest~d 
for a violent crime has never exceeded one-halfof one percent Therefore. we need to punish 
appropriately that smaIl portion ofvlolent offenders. At the saine #me, we must help 
communities and families provide effective, comprehe.nsive support; for the many millions of 
young Americal]S who may be at ride for delinquency. but who caDjbe helped to become 
p,roductive and law-abiding Qtizens. ' 

Just wt week, the Centers for Disease Control and Prevention (CDC) reported that 
violent activity by America's teens 4ropped significam:lybetw~ 199] and 1997. The 
percentage of teens who reported carrying guns and other weapons fell from 26 percent to 21 
percent, while the p~centage ofteens who reported fightina fell from 43 percent to 37 percent. ' 
Even roote dramatic is the signifiamt drop injuvenlle arrest tates for violent crimes. The arrest 
raie in 1997 was a fWl23 percent lower than in the peak YF of 1994. 

, " 

http:wonder.fu
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, Among the reasons for these dramatic deolines in youth Violence is the infusion of 
comIllUnity police officers into Cities and towns across the nation;"' law enfonament personnel 
who have worked in close partnership with prosecutors, parents, school ofijciaJs, and youth 
workers, as well as 'With concerned government officials, practitioners~ 8nd citizen volunteers 
to help America's commUDities get their young people back on track. The 106111 Congress can 
promote continued declines in youth crime by embra.eing a com~ive approach to , 
community safety that includes support for law enforcemelll and for America's youth. 

We stand at a pivotal moment in our ongoing effort to reduce gun-related'orime and 

violence~ especially as they affect our children. Although the Jlllttlber of 'Violent crimes 


, coDlDlitted with firearms has fallen by 27 percent since 1992. 13 :young people in America die 
eveIY day due to gun violence. In fact, the firearm homicide rate for children under 15 years o~ 
age is 12 times higher in the United States than in 25 other industrialized countries combinC;d. 
The Columbine High School murders, the workplace shooting in Atlanta. and this week7 s 
shooting spree at the North Valley Jewish Community Center in Los Angeles underscore this ~ 
shocking statistic. and provide a grim reminder ofhow Illu.ch more we must do to reduce firearms 
violence. We can - indeed we must - build upon ~ S\1(:C:esSes of~ug state anet federal laws 
to provide greater protections fo!' our children and all ofour citizens. and make it more diffiGUIt 
for young people and crirninsJ.s to get their hands OD guns in the mat place~ 

Our specific views, detailed in the accompanying document, reflect our overall approach 
to protecting public safety by strengthening law enforcement effbrts, enhancing suppOrt for 
children through e1fective prevention measures, and keeping guns ,?ut of the bands of criminals 
and children. It will 'take common-sense measures like the Senate gun provi$ions to make our , 
strategy a reality. 

" FIrst. the federal government must support the oomprche_ve efforts of state and local ' 
governments that handle the'vast majority ofissues concerning children. families. and 
communities, including the c~ime ~d delinquency that can result When any ofthose begin t.o . 
falter. Consequently, the Administ:cation believes it is a critical federal responsibility to provide ' 
adequate funds to states and CODiJmJDities, supporting the· apectnJm ofnecessary activities in a 
way that ensures both neec$Saty tlexi.bility and the fbnd~cnta1 ,pro~ction ofjqvenil.es . 

. Second, although we provide direct federal investigative and prosecutorial resources in a 
, relatively small number ofjuvenile QlSes. we need to have strong'la{vs in place for those 

occasions. Notably, since the rn~orlty oftlws:e cases arise in,Iridian country, we must pay 

particular attention to the needs ofthe, tribes in the creation and exeCution oflaws concerning 

juveniles in the federal system. 
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Third, in order to protect the safew and. well-bemg ofjuveniles throughout the Nation, we 
simply m~ have sensible, effeCtive measures to keep guns and. e;q,losives away from them, and 
from crimin.:ds who would'harm thenl, and the rest orus. In 1997, 74 percent of the homicides 
committed by 18· to20-year-old offenders involved firearmS. And from the mid-1980s ,to the, 
early 19908. youth homicide victimization rates doubled, increa.si~g at a. higher rate thaD any 
other violent crimes for which Statistics are available. We urge the conferees to ensure that 
measures to restrict youth access to guns are included in the final bill: 

Our detailed analysis and comments. concerning H.R. 1501 and S. 254 are provided in the 
attached document. First, however, we would like to highlight several specific provisions that; 
the Administration believes must be included in the final. juvenile crime bill that is fotwarded to 
the President for his signature. 

Close the g¥I1 $h(:lW loophole. The Brady Law's background check. requirement has worked to 
prevent more than 400,000 illeg~ over-the-counter gun sales to relons, fugitives, and other . 
prohibited persons. The Brady Law's requirement. howev~) do~s, not apply to the many guns 
sold by unlicensed gun sellers at gun shows. In a bipartisan vote, the Senate passed a provision' 
that would close this loophole in the Bra.dy Law, and would also :aUow law enforcement to tra~ 
firearms sold at ,gun shows if those firearms were later used in cr.in'ie. The Senate 'provision does 
this without weakening CUttent law, creating any nC!W bureaucracies. or intruding on the interests 
of law-abiding gun buyers and ,sellers. The Administration strongly, supports the Senate"s gun I 

show provision and. the instruction - approved overwhelmingly by tile House - that the conferees 
produce a final bill that includes meaningfuI.leglslation io close th~ gun show loophole once and; 
for all. 

Req,';re safe storage devices to be stJld with eve", handgun. Safety locks and gUn lockboxes can 
. prevent some crime at\d many accidental shootin.gs. Every gun sold in,the United States by a 
licensed fireanns dealer should have such a device 'With it. 'The Administration supports the 
Senate)s provision requiring suc;h devices to be sold with every handgun, . 

Keep guns out ofthe handso/pers(JnI 'Who haIIe CDtn",itted serJousjvvenile OffonsBS. OUr 
federal gun laws recogniZe that perso118who coJll.liUt serious violent 'criminal offenses should not 
be allowed to possess firearms. However~ persons who commit serious drug or violent criminal 
offenses as juveniles are not prev=~d from owning firearms once they reach the age of 
majority. This is simply wrong. Although the Senate passed ameasUie designed to address this ' 
problem, the proviaioD contains langUage that could delay its implementation indefinitely. The ' 
Administration looks forward to working with the conferees on this important provision. 

, 

Ban the impbrtation ofklrge-capacity ammU'llItiDn clipS. The 1994 Assault Weapons Ban was 
passed to limit ,the geneCaI public~s ~s to assault weapons and magazines with a oapacity of 
more than 10 rounds. The 199418w~ however, c;ontained a proviSion to allow possession and 

, 1 

, ~ . ' 
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importation ofexisting large ca.pacity ammunition olips. This ha.sled to an influx ofimported I 

large capacity clips. The Senate passed a provision - which the Administration fully supports 
to dose this loophole. ' ; 

Prohibityouthfrom possessing Q.SsfJJIlt we.apons. As noted earlier, youth gun access remains an 
especially serious problem. S. 254includcs a provision prohibitin~ anyone less than 18 years of 
age from possessing a semiautomatic .assault weapon. The Administration supports this sensible 
'prohibitio~ but believes that it does not go far enough. Congress should adopt the 
Administration's proposal to prohibit anyone less than 21 years ofage from possessing assault 
weapons and handguns. ' 

Provide e.ffe.ctive firearms enforcement. Over the past SfWeral ye.!rs. the Justice: and Treasury " 
Departments have supported several innovative and, effective fueapns enforcement programs 
around the countJ:y~ including Project Bxile in Richmond, Virginia. 'and Operation Ceasefire in 
Boston, Massachusetts. among others. Every One ofthese programs has been developed 
collaboratively by state and local - as well as federal - officials ~ ,tailored to' address the gun ' 
violence problem specific to the locale by enfotl;:in,g the toughest blWB available. These 
partnerships have resulted·in a significant increase in the overall nu;mber offirea:rms ptosecutioris 
in this country. Since 1992> the combine;d number offederal and state firearms convictions is up 
sharplY7 and about22 percent more criminals were incarcerated for state and federal weapons 
offenses in 1996 than in:1992. The numb~r offederal gun cases in which the offender gets ti~e 
or more years in prison is also up by more than 25 percent. We ~pport giving' our United States 
Attorneys and the Bureau, ofAlcohol, Tobacco and Firearms the resources they need to work 
v.rith state and local authorities in developing and expanding individualized firearms violence 
reduction programs in their jurisdictions. However, the Senate' and, House Bill~ include 
provisions that would diminish the effectiveness ofthese programs by mandating the wholesale 
federalization ofcrimes even when state or local'laws, provide DIOre stringent penalties, and 
would prevent states, from imp1ernentiag their·own intensive ~ prosecudon programs. 
These provisions should be dropped. " , 

Strengthen firect1'1nS and ~plosives laws. We strongly SQPport proVisions in'the Senate and 
House Bills to strengthen our fedem1 firearms and explosive laws. Por example. we suppon 
strengthening the crime gun tracing system and iu.creasing the penalties on "straw purchasersll 

and others who facilitate illegal gun traffickiDg; prohibitmgjuvenlle possession ofexplosives; 
and extending background c.becks and permit requirements to the p~tchase and possession of, 
explosives by adults. ' " ' 

Prevent juvenile crl.msbej'of'e it starts.' We appreeiate th~ inclusIQn'this year ofsiBnificant , 
funding provisions that reflea the Congress' commitment to fund juvenile crime prevention .. We ; 
urge the conferees to adopt the Senate Bill~s 25 percent caive-aut f~r prevention from the 

\ 
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Juvenile AccOuntability Block Grant, and to ensure adequate, targeted funds fot primary 
prevention.. 

Reform thejetkraljuvenilejusti~e system, As stated above~ the federal goyemment plays a smn.ll 
but vital role in inveStigating and prosecuting juvenile cases. Federal prosecutors need certain ' 
additional tools to bring their cases in a just and efficient way. and in a manner that does not 
unduly burden victims. witnesBe~ or the resources ofthc: courts. ~owever> these additional tapis 
need not compromise unfairly the rights or interests ofjuveniles. We urge the conferees to adopt 
an appropriate balance, as described itt the accompanying views tetter. ' . 

Preserve the "CO'l'e 'l'equirements. tr States need flexibility to develop and implement their own : 
juvenile justice policies. However. there are certain fundamental a..nm in which we know - from 
documented, tragic experience - that federal baselines save lives. The four "core requirements ll 

that serve as funding conditions in the luvenilt: Justice and Delinquency Prevention Act of 1974, 
as amended~ have protected thousandS ()fjuveniles in state juvenile justice systems from serious 
physical and emotional harm, and have addressed the critical issue ;of racial disparity in the . 
juvenile justice system. The Administration commt.JldS the Hous'e and Stmate for the substantial 
steps they have taken to proteot these requirements, We are disappointed. however, with the 
Senate>s vjrtual elimination of the requirement relating to Di5prop~rtionate Minority 
Confinement~ and we urge the conferees to retain that requirement, as the House.has done. 
Additional ret;ommendations concerning these requirements are detailed in the accompanying 
views letter. 

Ereak the "link hetween mental health problems and CriM.e.· We must take seriously the 
relationship between inentallllD.ess and defuIquency. Too often. chll&en with mental health 
problems end up in the juvenile justice system having never been treated for their problems, and 
then. once in the system, stilt do not get the care they need. We commend both houses for 
adding provisions to their ·biUs .thisyear that begin to address meDtat' health needs. in the juvenile I , 

justice system. . . ' 

EnsurejtJ?Bnilejustic:s resources/or Indian tribes. Wbile juvenile crime has fallen on average 
nationwide, it is .rising in Indian country. The Administration urges the conferees to make Indian 
tribal. governments directly eligible for all ofits juvenile justice iUndiag streams. Eliminating the· 
state "pass-tbroughll Sives appropriate deference to tribal soveieigUty aDd streamlines the process 
for getting funds to tribal communities. In addition. We strongly advise the conferees to include· 
section 1626 ofthe Senate Bill. which providesmucih-i:teeded·ame_ents to the federal aiminal 
code to address crime in Indian countijz, in the final bill.· . 

We note that this letter and the accompanying dOCllment incorporate: the analysis ofthe , . 
Department cftbe Treas\lJ.Y on the firearms provisions, and that the: Department ofEducation 

, , . 
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will separately communicate the Administration's views concerning certain provisions under its 
jurisdiction. ' 

I 

We"hope that the conferees will ensure that the Dnal bill inth:tdes the major provisions we 
have described above, IU' well as the comments included in out ~mpan}'iitg views. letter. We 
are sending similar letters to Chainnan Hatch and Chairman Goodling. Ofcourse. we are ready 
tD work with the con:Cerees and their staff, as needed., to accomplish these goals. 

Sincerely, 

~?~~ 
Jon P . Jennings' . 
Acting Assistant Attol1J.ey General 

cc; 	 The Honorable John Conyers, Jr. 

Ranking Mino~ty Member 
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The Honorable William. F. Goodling 
Chairman 
Committee on Education and the Workforce 
U.S. House ofRepresentatives 
Washington., D.C. 20S1~ 

Dear Mr. Cba:irma.n~ 

I am writing to provide you and the other conferees with ili,e Administration's views 
.regarding various provisions ofS. 254 and H.lt. 1501. As our children begin returning to school . 
later this month. the conference should seize the opportunity to'~e our schools and . 
communities safer by taking common-sense steps to keep guns outof the wrong hands, prevent 
youth violence, and steer young peoplT away from crime, We look forward to working with you 
to reconcile the two bills and produce a balanced and bipartisan juvenile crime bill - with the 
Senate-passed gun provisioDfl ... that effectively addresses juvenile crime including the 
devastating impact ofgun violenGe on our young people. '. 

As the Administration's past juvenile crime proposals have demonstrated. we believe that 
juvenile j\lstice requires a balanced approach - one that couples tough sanctions that hold ' 
juveniles aceountable for their conduct with effective delinquency prevention and early 
intervention tneasures. We must not lose sight ofthe fact that the overwhelming majority of our 
Nation's young people do Dot engage in crime or delinquency. Most ofthem are. wonderful, 
hopeful children who not only want to succeed. ,but also to live in and ~upport safe and livable 
communities. Indeed, it iscntica1 to remember that iD. thltappro~tely20 years since this 
Nation began co.llecting the relevant data., the percentage ofAmericat s youth ages 10-17 arrested 
for a violent: cri.m.e has never exceeded one-half ofone percent. Th~refo~ WE! need tb punish ' 
appropriately that small portion ofviolent offenders. AT.. the same time., we muSt help 
cOIDrmmities and families provid~ effective. almprehensive supportfor the many millions of 
young Americans who may be at risk for delinquency. but who can be helped to become 
productive and law-abiding citizens. .. . 

Just last week, the Ceirt.ers for Disease Control and Prevention (CDC) reported that 
violent activity by Amerlcals teens dropped signifiC8I1tly between 19'91 and 1997. The 
percentage ofteens who reported carrying guns and other weapons fell from 26 percent to 21 
percent. while the percentage of teens. who reported :fithting fell troin 43 percent to 37 percent. 
Even more dramatic is the s,ignificimt drop injuveolle atrestrates for violent crimes. The arrest 
rate in 1997 was a full 23 percent lower than in the peak year of 1994. . 

j ,'. I' 
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Among the reasons tor these dramatir; detlinesin youth violence is thfl infusion of 
community police officers into cities and towns across the nation - law enforcement perso.i:mel 
who have worked in close partnership with prosecutors. parents,' school officials, and youth . 
workers, as well as with concerned government officials, practitioners, and citizen volunteers .
to help America's communities get their young people back OD. tnJ,ok. The 106111 Congress can 
promote Ciontlnued declines in youth crime by embracing a compiehensive approach to ' 
cci.m.rnunlty safety that inoludes support for law enforcement and for America's youth. 

We stand at a pivotal mom.ent in our ongoing effort to rer:tuce gun-related crime and 
violence, especially BS they affect our'children. Although the number ofviolent crimes 
committed with firearmshas fallen by 27 percent sinCe 1992. 13 young people in America die 
every day due to gun violence. In tact, the firearm homiCiide rate fot children utLder 15 years of 
age is 12 times higher.in the United States than in 25 other industiWized countries combined. , 
The Columbine High School mutders. the workplace shooting in ~ and this week's 
shooting spree at the North Valley JevJish C.ommWli~ Center jn Los Angeles undersoore this i 

shocking statistic and provide a grim reminder ofhow much mot~ we must do tOreduCB firearms 
violence. We can - indeed we must - build upon the successes ofexisting state and federal Jaws 
to provide greater protections for our children an.d all ofour citi%eas, and make it more difficult 
for young people and criminals to get their handa on guns iii the first place. . 

. Our specific views1 detmled in the accompanying document, re.t1ect our overall approach 
to prot~cting pubJic safety by strengthening law enfotcem~nt efforts. enhancing support for 
children through effective prevention measures, and keeping guns out ofthe hands of criminals. 
and children. It will take cotnmon-sense measures like the SEm,ate gun proviSions to make OUr 

strategy a. teality. 

First., the federal government must support the comprehensive efforts ofstate and local 
government3 that handle the vast majority ofissues c.oncenUOg chil~en, families, and 
communities, including the crime and delinquency that can result when any ofthose begin to 
faiter. Consequently, the Administration believes it is ,a critical federal responsibility to provide 
adequate fimds to states and communities, supporting the spectrum ofneceSsuy activities in a. 
way that ensures both necessary :flexibility and the fund~ntalprotectio.1l ofjuveniles. 

Second, although we proVide direct federal investigative at.d prosecutorial resources in a 
relatively small number ofjll~eaile cases, we need to bave strong laws in place for those 
oecasio.ns. Notably, since the major!ty ofthese caBe~ arise inlndiiin country~ 'We must pay 
particular attention to the needs of the tribes. in the creation and exepution oflaws concerning 

, juveniles in the federal systmL . . , . 
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Third, in order to protect the safety and well+-being ofjuv~niles ti1roughO"t the Nation., :we 
simply .D1u.st have sensible, effective measures to keep guDS and explosives away from them, and 
from criminals who would harm them and the rest ofus. In 1997, 74 pl;l.'tcent ofthe hoIbicides, 
committed by 18- to 20-year..old offenders involved firearms. And from the mid-1980s to the. 
early 1990s. youth homicide victimization rates doubled, increasing. at a. higher rate than any 
other violent crimes for which statistics are available. We urge the conferees to ensure that 
IDeasure~ to restrict youth access. to guns are induded in. the final bill. , 

Our detailed analysis and comments eoncemiDg R&.. 1501 and S. 254 are provided in the 
attached document. First. however, we would like to highlight sevei'al specific provisions tha.t, , 
the Administration believes lIlllSt be included in the final juv~e' crime bill that is forwarded to ., 
the Presid~t for his signature. 

Close the gun show loophole. T~ Btady Law's background c::heck requirement bas worked to 
prevent l110re than 400,000il1egal, over-the-counter gun sales to felons. fugitives, and other 
prohibited persons. The Brady.T..a.w's requirement) however, does not apply to the many guns 
sold by unlicensed gun sellers at gun shows, IQ a bipartisan vote, the Senate passed a provision 
that would close this loophole in the Brady Law~ and Would also ,allow law enforcement to trace 
firearms sold at gun shows irthose firearms were later-used in crime, The Senate provision does 
this without weakening current law, oreating any new bureaUcracies, or,intrUding on the interests 
oflaw-abiding gun buyers and selJers. The Administration strongly supports the Senate's gun 
show provision and the instroction - approved overwhelmingly by the House - that the conferees 

, produce a final bill that includes meaningful legislation to close the'gun show loophole om;:e and 
for all. : ' t' 

Require safe storage r;kvice8 to be sold with every handgun. safety locks and gun lockboxes can 
prevent some crime and many a.ccideIItal shootings. .EvelY gun sold in the United States by a ' 
licensed firearm,s dealer should have such a device with it. The Aqministration supports the 
Senate's provision requiring such devices to be sold with every halidgun. 

K~ep gu'llS out ofthe hands ofpersons who have committedseriousjuvenileofftm5BS. Our 
federal gun laws rcc:ogDize that persons whQ c:ommit serious violent criminal offenses should not 
be allowed to possess firearms.' However. persons who oolD1Idt serious drug or violent critninal 
offenses as juveniles are not prevented from owning firearmscnc~ *ey reach the age of 
~ority. This is simply wroDg. Although the Senate passed a measure designed to address this 
problem. the provision contains language that could dela.y it$ implementation .ittdefimtely. The 
Administration looks forward to working with the co,ofefees on this, important provision. 

Ban the importation oflr.Uge-c.t:lptfcity ammunition clips. The 1994 Assault Weapons Ban was 
passed to limit the general public's access to assault weapons and :magazines 'With a capacity o( 
more than 10 rounds, The 1994 law, however" contained a provision to allow possession and 
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importation ofexisting large capacity ammWlition clips. This haS Jed to an influX ofimponoo 
large capacity olips. The Senate passed a provision - wbleb the Admiriistration fully supports-
to close thil:i loophole. ' 

Prohibit youthfrom possessmgassaulr weapons. AJ, noted earlier. youth gun aQC:eSs remains an 
especially serious problem. S. 254 includes a provision prohibiting anyone less than 18 years of 
age from. possessing a semiautomatic assault weapon. The Admhtistration supports this sensibJe 
prohibition,. but believes that it does not go far enough. Congress should adopt the 

, Administration's proposal to prohibit anyone let)S than 21 years of(Sgc from possessing assault, 
weapons and handguns. 

Provide effective firearms enforcement. OVer the past several years, the Justice and Treasury 
Departments have supported several innovative iiIlld t=ffective firearms enforcement programs 
around the country, in~luding Project Exile in Richmond, Virginia and Opera.tion Ceasefire in 
Boston, Massachusetts, among others. Every one of these prog:ra.llls has been developed 
wllaboratively by state and Ioca1- as weU as federal - officials,and: tailored to address the gun 
violence problem. specific tei the locale by enforcing the toughest laws available. These 
partnerships have resulted in a Significant increase in the overall number offirearms prosecutions 
in this country. Since 1992. the combined number offederal and state firearms convictions is up 
sharply, and about 22 percent more criminals were incarc,erated for'st8:te and federal weapons ' 
offenses in 1996 than in 1992,' The number offOOeral gun cases in ~h!eh the offender gets five 
or more years in prison is also up by more than 25 percent.. We suppon giving our United States 
Attorneys and the Bureau ofAlcohol, Tobacco and Firea.rm& the ie~ourc:es they ,need to work 
with state and local authorities in developing and expanding individualized firearms violence 
reduction programs in their jurisdictions. However. the Senate and House Bills include 
provisions that would diminish the etracti'Veness ofthese programs by mandating the wholesale 
federalization ofcrimes even when state or local laws proVide more'stringent penalti.es

t 
and ' 

would prevent.states from implementing their own intensive firearms 'prosec;utionprograms. 
These provisions, should be dropp~. ' 

Strengthen firearms andexplosiYes laws. We strongly support pro~ions in the Senate and 

House Bills to strengthen our.'federalfireanns and explosive Jaws. Por eXample. we support 

strengthening the crime guD. tracing system and increasing ,the pe.n.alties on "straw pw:chasersll 

and others who facUitate LUega} gun trafficking; prohibiting juvenile possession ofexplosives; 

and extending b~groundc~ and permit requirements to the.purcbase and possession of 

explosives by adults. ' '" ' 


PreY61ltjuvenile crime hef~re it starts. We appreciate the inclusion this yea! ofsignificant 
funding provisiQt1S that .re.t1eot the Congress" f:Ommi~ent to fund juvenile crime p~evention. We 
urge the conferees to adopt the Senate Bill's 25 percent carvl,}-out for prevention from the 

, . , .. ,." 

, I, 
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Juvenile Accountability Block Grant, and to ensure adequate. targeted funds for primaly 
prevention. 

Reform thefederaljuvenile justice syslem. As stated above, the -fuderal goyemm.ent pla.ys a small 
but viuU role in inveStigating and prosecuting juvenile cases. Federal prosecutors need certain 
additional tools to bring tl'!eir ~e8 in ajust and eflieient way, and, in a manner that dO,es not 
unduly burden victims. witnesses, or the resources ofthe courtll. However. th.ese additional tools 
need nat compromise unfairly the rights or interests ofjuveniles . We urge the conferees to adopt 
an apprQprlate balance. asdescrlbed ,in the accompanying views letter. 

, Preserve the "core requirements." States:need flexibility to develop alld implement their own ' 
juvenile justice policies. However, there are cen:aiu. fUndamental areas in Which we know - from 
documented. tragic experience - that federal baselines sa.ve lives. The four "core requirements!1 
that serve as funding conditions in the Juvenile Justice and DcJinquenoy Prev~tion Act of 1974, 
as amended, have protected thousands ofjuveniles irrstate juvenile justice systems from serious 
physic.aI and emotional harm. and have addressed the critical iss,ue ofracial disparitY in the 
juvenileju~ce system. The Administration commends rhe House and Senate for the substantial 
steps they have taken to protect these requirements. We are disa.ppointed, however, with the 
Senate's virtual eJiminntion ofthe requirement relating to Disproportionate Minority 
Confin.ement" and we uflJe the conf6J:'eea to retain that reqwrementas the House has done. 
Additional recommendations concerning these requirements are detailed in the accompanying 
views letter.· " . 

Break the link be.tween mental healthproblems and crnne. We must take seriously the 
relationship between mental i11n~ss and delinque.ncy. Too often, cliildren with mental health 
problems end up in the juvelJile justice system having never been.treated for their problems, and 
then, once in the system, still do not get the care they need. . We commend both houses fer 
adding provisions to their bills this year that begin to address mental health needs in the juvenile 
justice system. 

E7ISUTe juvenile justice res()1JJ'c.e.sfor Indian tribes. While juvenile crime has tallen on average 
nationVYide, it is rising in Indian country. The Aclministration urges the comerees to make Indian 
tribal governments directly eligible for aU ofits juvenile justice funding streams. Eliminating the 
state "pass-through'l gives appropriate deference to tribal $overeignty and streamlines the process 
(or getting fbnds to tribal commuDities. In addition. we strongly advise the conferees to include 
section 1626 of the Senate Bil~ which provides much-needed amendments to the federal. erimillal 
code to address c:rllne in Indian countl:y. in the final hill. 

We note that this letter ao.d the accompany:iI;g document incorporate the a:nalysis ofthe 
Department ofthe Treasury on the firearms provisions, and that the Department ofBduoation 

http:physic.aI


141017 09/16/99 THlT 00:09 FAX 
SEP-15-1999 09151 	 262 3953109 P.1?/1? 

The Honorable William F Goodling 

Page 6 

August 12, 1999 


will separately communicate the Administration's views roncemirig certain provisions Ullder its 
jurisdiction. 

, 
We hope,that the conferees will ensure that the final bill incl1.ldes th¢, rna.jor provisions ~e 

have described above, as well as the comments included in out acCompanying views letter~ ,We, 
are sending sinrllsr letters to Chairman Hatch and Chairman Hyde. Ofcourse, we are ready to , 
work with the conferees Bnd their staft';, as needed, to acxomplish these gOats. 

. Sincerely, 

<r~?~~ 
Jon P. Jennings 
Acting Assistant Attorney General 

cc: 	 The Honorable William Clay 

Ranking Minority Member 
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May 23, 1997 

The Honorable Erskine Bowles 
Chief of Staff 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, D.C. 20500 

Dear Mr. Bowles: 

As a followup to our conversation at the White House, I want to 
call your attention to the following areas of concern regarding 
the Administrations's position on juvenile justice issues: 

_.,_Trying more juveniles as adults; 
, Locking up more juveniles 'asadults and with adults; 
Locking up ~tatus offenders; , 

_,_mandatory minimum sentences; and 
""-'-public disclosure of juvenile records. 

With 'respect to some of ,these areas, the Administration IS 

position appears further to the right of center than the 
Republican pOSition. As I indicated during our conversation, out 
of the 7 witnesses· (4 Majority, .2 Minority and 1 DoJ) who 
testified at Wednesday1s Early Childhood Subcommittee hearing on 
juvenile crime; only the Administration 'witness expressed any 
comfort at all in locking up status offenders for any period of 
time, It' now appears that Republicans will justify a provision 
locking up status offenders, which they want in the Juvenile 
Justice and Delinquengy Prevention. reauthorization bill, based on 
the Administration1s position.' . 

The President indicated his disappointment with the Republican 
juvenile crime ,bill that the Housepassed,because it did not 
include enough prevention and gun control. Howevert he may be 
un~warethat the. "Statement of Administration Policy" also 
crit:lcized 'the b{1l becausei t did, not 'have enougn 'lTh.3-pd?-to!:,y 
senteilces (which the Rand Commission· Study ,found to be "a waste 
of morreyll): " Furthermore I I am unaware· of anything. .in the 
Republican,bill that the Administration opposes. 

Yet, all the credible research indicates'that after-the-fact 
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punitive measures such as the above will do ;fa:t more to increase 
crime. than they will to reduce crime. On tl're other hand, there 
is a considerable volume of research which shows that .drug 
treatment programs for youthful substance abusers and prevention 
programs for at-risk youth will substantially reduce crime and 
save money as compared to incarceration policies. 

I would be happy to provide additional information regarding 
tliese points. Your interest and attention is appreciated. 

t, 

Very truly yours, 
I· 

:E~ 
,. 

Member of Congress 

Res/tnt 
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SI1MMABX DJWr[PBOPOMLS FQBBOJlSt DEMOCRATIC' 
.mYlNu.w; .1I1ITICE BILL 

I. 	 PR.OTECT JUVENlLES FROM 8ICOMING.J'V'VENILEDELINQU~~S . 

1. 	 Provl~ ~ to local communities tor the impltmoruation ofa variety of 
eomprchenti.ve initiatives that are a ~ ofa community.baud. strat8SY for ):II'C"enling' 
juvenile crime. The initilli'YCS funded \wter'this grant should be Nl8IICh-proveo.. COlt
effective efforts tJ".l empbuiu and include:: 

• 	 S~S tbt family unit. 
It Sate Haven ifter-lchool prolJ"ilftS ift elem.e.cwy and lICOndar)' schoo1.s in 

neflhbofhDocb with hip poVtJl'ty wi bigh crime sma; , 
• 0.,. p1C¥em.i.oD, 1Ieauneftt, and educaIJ.oDt IDd 

.. Otber wtiativcs widldemotmnbte SUCGItIIi at a.ddrcasinajuvcaile ddinqueDe)' 


,rnitiatives tundf:d Wldei Ibis gam mill be SUbject to comprehensive Rviev.' and 
cvaJuarjoo. . 

2. Establish aresource cea.tc:r at the JuvCDile OcIiDqul!ldCy PrevCAtiOQ,Cit::Irinahoose ID 
, ' providI tech!\ical usistau:e to communities to assist aad "",POrt the", in KCkina 

i.nforrn.ItiOD OIl how 10 ....,li.~caafuJ prewation edfocM. The ~urcC c:cn'CGr will 
disseminate infonuEicm on mOdel ptevenuoJl proaram. ICft)I$ \be catmtry aad assist 
localities in the roplk:adOl1 ofthese inidalivas is,their ClOIDDluDilieS. 

1. 	 Provide t\mdina to .... uullocalities for the conttructi.on aooopemtiOft of*ute 
.ju~ racHiue. for 'Violent juvenile ~ or for the admiDiiUatlon or 
accou.:atability-bued sac:tio.1hat iJlclude altcmltivos ~ i~oJ1 on. the COD.CtitiOIl 
dud: aleS: 1) cltlbllsb eompreheuive t.ntII.ImCIDtt edlu::ati.oa. &rid triia.i.ac propams Cor 
juveniles m JuvenUe delinquency flA:ilhiet'dsat fOCUt 011 reduciq *idivismi 2} 
implanent .,-.luaccd A.DCti0ll5 foe jl.Mlllileotrendea; qd 3) estaltitlh iftitiauvc5 that 
provide for the expedited prosecution ofjuvenJles who use sun." 10 Commit otTeoles eod 
provide inDOvaUve teIltenCiq opdom. . 

2. 	 Provide ~ for juvenile cou.rt8 10 ilDpleme:nt i.atencive detinqu.emcy 8upcm,ioa 
dfon::a. SI.dl cftcnts should ~ otl J&ntification and iJ1tervIftdOD with ai-risk. yOUlh OD 
a cue..oytoCllE 'buii. . 

111. 	 TARGET VIOLENT JUVENILE OFFENDERS 

1. 	 Exteod.~·2.1 to 261be age that Juwmilea mdjudicalCd 1$ viole.otjuve.nile offendan1n 
tbr: tcckalsySlCm maybe held in c:ontEact COIl'OC'tioas fadlities. Juveniles held beyond 
the: age 0(21 must be held in IeCUI'e (acUities fot 'Violemjl.tveclle ofTeo.ders or in COfttragt 

juvc:niJc facilit.Wet in whieh Ibcy are "mMtantiall), aeppaedlO from oonvi.oleatjuVCDilc 
offcAckn.· 

http:triia.i.ac
http:edlu::ati.oa
http:conttructi.on
http:p1C�em.i.oD
http:eomprchenti.ve
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" 2. 	 Eliminate the a1Ible of li1hitatiOllS for offeniCI iDvol'V.iq murder or wbere the maximum 
peaalty IS li~ imprisonmtmt. . , . 

3. 	 Expedite 'to 90 days the d_ ill which • judge ia the ltda1 system must cIocide wbedler 
..\0 transfer a ju'!'Cni1c to adult c:ourt. 

4. 	 . Establish IWl pu.rcbase disability. tar any juveni'le adjudic:ateddelinquent of. 1lne 
S1ribs· pNCiica1e ancJ require ..fiDdiq by • state official to restore lUG. possession C\'Vil . . 
~a '. 	 . . 

5. 	 If'ICI1:IUe the penaJtie.s1or the transfer ofahan..... to aj\lYeDile ex t'or I j'i.l'ml.ilc 10 

t>OlSeu Ii handiWl. . 


6. 	 ' Incrwe the pcoaIty for kDowiDaly reuiving a. fireann wid! au obliterl1ted serial number. 

7,. . Increase the penalty for the tn.asfcI- of afiremn or ammunition with koowtedac or 

rcuonable belicftblt the trmsfen:e is.• CODvic:tad fialoll OJ otherwise prohibited from 

ow:rUng a tirean:n UIldtr current law. 


, , 	 " 

8. 	 . ExpIad ttc UR o"fcdaalJ~nlle records for fedcfallaw tAtOrce.ment purpotlN ADd for 
u.ac by approved soc:lal servtce agencies. 

W. 	 T AllGET CANG VlOLENCI 

1. 	 Provide fi.u!ding to local prosecutors to CftIb!c tbe.m. to develop anti·Pli QlJit5, anti-aana 
ta&k. bees, and share infonnation about .EmIII and tbdr activities. 

2. 	 Increase existinsfederal penalties and create new penalties for IID& witness. iatimidltiOD'. . 

3. 	 Crane a new pe1uJlty for the interstate ftandUSLnI ofltJ:l!!et lanaI. 

. 4. Provide funding for city and coonty attorneys to pursue civil muedia apinJt lans 

, reilled activities. 


v. 	 SUPPORT COMMUNITY LA VI ENFORCDtDIT EFJ'ORTS 

1. 	 Pro\'idc fwxiing. to local commuaitic:s to hid law enforcement officcn or officers ofdle 
CC)urt that ma)' iDclwle= police offiecn;~Je j\Jdps; probation offi~crs; prosecutoll; 
and defense ,tII)rrII:;ys. The work of the tndivid\Wa biRd under thi' JXOvision shaJi be· . 
fOCllSCd within the juVCDile justi~ system and in tbe prevention ofjuvenile c.L=li"'luence. . 

VI. 	 PREVENT AND TREAT VOtrtR DRUG ADDICTION 

1. 	 Provide full.flmdml fOJ 1hc Safe add Drus-Free Schools Act. 

http:iDvol'V.iq
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3. 	 ReI.\Ithorize 1hc Oflicc of National Drv,·Po!icy. The cun.eaI authorizatiOG for the otfice 
explresla 1991. 

4. 	 R.cscWule U1e date rape dntp Gamma Hydroxybu()tla5e ",d btami~ bydrododlloridB 
as lChcduJ.eJIl COQUoUod sobatanc~5 under the ConuoUcd S~ Aet. 

i' 

** TOTR.. Fi(E. 9~ **. 
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H.R.. 1 iI very similar to luty"". RIt 3565: Title I ofH.R. 3 is the UD1e as Title I of H.a. 
·3S6S; TUIe II of B .... 3 mirron Title morH.R.. '565; Title nof H.R.. 3565 has been deleted; 
Title m oiH.R.. J is D.CW and Title IV orH.It 3~S hu beea delr.ed.· . 

I 

Tide 1 .... 'Ina",.,die 'edcralJIl"QBc S,luaa 
I,< . 

17oseeution Q(1uyt:nilcs II Mults 

Mandaaor,y prolCCUlioa Ii All adult ofab)' j\MniIe 14 yun oflie or older charSecl with a serious 
violent crime or major dZ'ug1l'ltl1ckiq ofI'eDlI or eoftlpirlO)' to commit tha1 otrcitJe. 

Optional prosccutiOD U aD adult of any j\lvenUc 13 ycm or older chaced with Illy otbcrfederal 
fcloDy (subject to tbe approval oime Ateormey GcDeral or a. clcai~ nat lowa l.ban the Dep\lty . 
AsBbt.aDl AUomcy Oenenl. < 

Optlo.na1 prosecution for otf.mes properlyjolaed to me o6"enae tor ~cb die Juvenile is alreacly 
be.lq tried aD an a/!"tl I 

Hawaiol g(Juycpila 

Ea_ rAtrictloucm. pretrial houIma ofj\MAilea ~.as adults. A:llowl pre-trial detention in 

any -Nitabttfi.cilit)''' for any j1.M:Di.)C prosecuted. Wldar the maadator,Y adwt ruJe or BrY JuvClliJe 

15 yean or older dwsed U IA adult. 
 < • 

Provlckl d1al "cords ofjuvoniJc deliaq.1.Ii8ftCy p:roc:ecdiDal abaU be cqui"aimt to those of 
eQlllplllb1e adult c:;rimeI aacl penaitl thlNloIIH of~ fOr ·oRidal purposes" to the public to 
me same e:x.teDt ., lOW' orimirlal court reconls. 

tldl11- ArIrIecJ VIDI.nc You. ApprMtet40aDlndtM 

Directs AUomIy General to ... up III '"u'rae4violart youth appehenaioa. program"aimed at 
youw uac!er II who vio\1ItB the fedectJ law apitlll P05MIaiOll ot tireaDns by relons (18 U.S.C. 
§ 922(1X1) or various otbcr sua c:tinle$•. 

The Attomc), 0efteraI rn,uatdesi..- One ASiiNDt. Uukc:d Stili. A.nociey in each dilltric:t to 

oversee the pIOIl'IlD. to ~ct up a tuk fon:e in each clistrict and to ~n 8l Jeut twice • year OD. 

b~_. .. . 
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Title m... A«GUDtltbOlt,r for Juvcan. ()IfeDcIIn ud hltllc ~dvi Gr••• 
, 

Provide. block snuaca to It8tcI ~ cba)JllJ'PMI ofbulWiDg CApIlldinlor opmti.D&juvenUc 
detention CCIltm or for dc'Yclopml SlftCtiODS for juveailes. . 

Such grants aro only avallllbl" if tbI sta1es have; . 

IWtborized tbe prosecution of 14 Y'" oIda as adwts tor serious violent crinlCs;. 

Clcabliabld pdu.tted auieciau prosraros for jUYel1ilc otferadcts; md 
. ., . 

pc:nnitted juvtGilc records for COftClud that would have been a feloAY ifcommitted by any 
adult to be relcuccl tor ··oftld&1 purposes" act to the public to;tbe same cxteCI as adult 
cti.m.ina1 court recOrda- ' 
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Anti-Gang aud Youth Violence Le~lation 
, sUmmary of M=Qor ProYislo~ " ' 

,. [igua and ~ 
\ 

I 
'II· tara:et1nc YlPlmt.Otpg.. §SUI ~ ..Qrw i 

Subpart A. - FeHerat Pnletudoa.·y........ Vhkal G.t.ap~ Guo. <:r,;-s t:ad lIIqaJs.ia 

, ,Mark_. aM Druas' 	 ' 

,Ivce.cincMwI· 
• 	 Eliminatt the sauute of limiladoas far ofkaIa involving m:unkT or where me maximum 


penalty 1s Ii(t &mpNOdmClW.. ' " "\' , . 


• 	 'Authorize forfeiture for ,crimes ofvJoIeacc. 'rae1c:etmin&. II\d ObsUuctioa of ju5tice. 

(Note: ,there is no CorfeituR autIIority for sucb.oftensesexcCpt when tbcy-ue ' 

included in a lUCO prQSeQltioo.) , , \' 


• 	 Add. ccnainalDl-telaaed (1I:CU\1JSoft'enaCI IS ~CO predicates, ~, uaveJing 

intmtil4 to acqUire. fireatm.. wtdl ~ to commit a erime\ of vioiertCC or dniS 

ttaffUiDg o~. trlNferriDI • ftteI:nD With knowledge it wl1l be used to commit I 

cril»e of violence or dnla ttaft'ldciq of:fio.uIe. theft of (ucumsfrom a licensee.. ' 


• 	 'facUitateprosecudon uDder tbc 'ted.cnl' car-jacking staNte by;eliminatins lbe neul to 
, prove chat a defe~ iDteDded to c:mse deach or serious bodily injU)' to the vic;tim 
of a CIII jacking. ", ' " \. ',,' , ", 

• 	 Amerid the RlCO, st&£ute LO provide a DlUimum peaa1ty of up, to life imprisOnment in 
,cases where the: rKltercerina activity upon which (be RlCO,cliarge is based carries up 
(0 a life sentenee: , " , \ ' , ' ' 

." Facilitate prosecutic~ ,of cettain lUCOcsses by providing dlat~~rors oeed. prove 
, unlY,fhatt.b.e defelJ.<Wlt participated ill the I1lCketeerin& enterprise. and not dlJ.t the 
defend~nt penonallyag~ to commit my acts of raekaleerinl. ' , 

• 	 Inerease ma.dJlltml peaalty fer coospicIcy to provide that a col)Spiracy to eotIUnit _ 
,felony, ~.conspincy t:b iDtUnidalt. a wimess or conspiracy to commit a fuearms 

offense. carries the came penalty as tile otfeose wJUch was the ;object of the 
conspincy.(Note:.Cum::o.dy 18 U.S.C.ll1hu , ..year m~um pen&1ti.; bUl.most 
newer conspiracy of!eues such IS ~otit.s and money IalUlderioa ha~s.me pt.Qalty , 
for coll$pil'lcy and sUbstantive offense.) ; • 

• 	 Amend me, Violent Crimes in Aid of Raclceteering ,staa.ne byaddins etimc$ of 

,violence (current Jaw covers only dlrea&:s to commk a crime of 'violec.:e) aitd 

'increa,sina certain penalties. lneluding increasing the maximum 'possible penalty for 

murder conspiracy from 10 yean to life. 	 : 

• 	 u.pa,ui rMw~ offo~trtJl. juvenik records jor law enfor.Ctl~lfr fUId cenaJ/I orhu 
purpoS~I. u..., COIMllll'lic:otlOIU with lIiclfml. lro.n.snuaal of 11!1~vryeqtU"atDat" 
'records to FBI. (WltylU oj rtcordt by Dof. tilsci.cwue. off~dc'QI records pl!t1l1itred co 
~xtent QurIJorized IVIthr state law. ~ 	 , 

\ ' 

i 

I P,o'~isi~'~ i,: i,aiics W<!;,~ includbi ill last ytnt' 's # Ami-Gallg and Y.o,ult Yiolence COltlrOl Act ~ in ' 
similar or idtmtical/omr. ' ' , , " 

i \ 

, ' 

http:conspincy.(Note:.Cum::o.dy
http:lIIqaJs.ia
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8!;q« iNemriAD lad COO...tjpn .' . . t.' 

. • New Oftic& of,Ju.,eDile Crime Comrol aDd ~vcntiOIl ~blisbed within 'the Office of 
Justic:e Proll'llQ$. . .. \ 

• 	 Clarifiet rcportiDa, pcnlOIIDel. srant-nWdDl~ ~ qulatory aufborlty for new Office 

of JqveDile Crime CODUOl andl>rcvCDlioA 10 better inregra~ ladc:oorc1.lDali juvenile 

crknc initiatives., ,.- .. ~ , 


. • EIimii1a(e; aDClIor screamJiaa statutory ~ to lDcrwe flcxiblijty; . 
• 	 'Glves DirectOr Of Oft'lCfJof.lt.rVcDik Crime COllll'Ol aDd PrevendOD authoritY (0 

. waive, mappropriafC dn:UrD.st'adcts, c:ercliD GlmlUCGcy tcqufrclDeDlS to promote 

innovltion by Slate lAd IocII officials.' ": 


M,w rgmttql' for crime IIm__ iptqYcnijpD 1ItQ8Pm. ' ! 

.. .' Provide S1S nUWon foe aew and enbuce4 At-Risk Child.nm tniti.ative. an increueof 


.. $55 minion OWl' r.bc. old prognmL. .' . . ~ .' 


MAR tUg fpt statc/lql (onllljJ, mot R.rnmm ' ' ; 	 . ...~ 
• 	 Provide sao mJUIoa tor .. aDd local fOtlDDIa assistaDce~, In iDcrease '0($10 riUlUon .. 


o'Vcrla!t' yeuts lQDGOnt : 


New iacensive grogrlm 	 '. : ' 
• 	 Provide $17 mi1lion (or a newiDcentive program to SUPPOrtiimproyementS insta.tc 


Md local pr;e~l. ' \ ' . 

• 	 Two required eJemeuts for prolnuD clilibUlty! Pduarccl.tiOftSi and system for 


juvenile history tccord information collection. stonge and dissemination as provided 

by state or tribal law. " . Ii . .' 


• 	., Authorized USCI of idCelltive NDCls inclwle:two elemenu llSb!(i aboYC; firearms . 

initiatives; dati collecUonfdissaniDati~; comp~ive Pt9Jrammiag tn facilities; 

targetlna serious offerid«&; dlspmponioDa[e minor.ry eonfmeme.at. a.NI other activities 

speeified by.me Director. . . . 


. 	 '.. '. ". \ 

Mon; t'twcbl~ hipQ.\lalia resuu:h . .. i. 
• 	 Dedicate lO~ of ptopam fuDd.s ($1.1I1liIUon) for research :~lated to ftJ.Dd~ 

.' •• • 	 I • 
lurtllhVe$., • 

• . Provide $1:2 million for other rese.arcb lctivities'lacluc1int. pUre~. ,tltbtics. - :II.: 
;.; 

• 
and program eYaluations. thereby aUoeatin! more than 13 ~ Mtotal juvenile crime 
control t\lnc1s for ,tb.is purpose.' '. .' . :'. ' . 

• 	 Office ot JU\len,iie Crime Cannot aDd. Preveodon. initiace.sreseafcb projectS; National 

Insti~ra of JuStice ~ Bureau of JUSliee Statistics manaBe~atch activitie~. ' 


, 1 

Me" funds tQ .iQ repliq.tiQI of tfftSi'" igltiatives 
• 	 . Dedieara 2" of p't08t1m funds (SSmiUion) forttaining and,· t~ieaJ assisWlCC 


related to fu,Qde<i initiatives. .' , . : 

• 	 Provide $ to' mimo~ for ocher training and teehnietl usista~ initiatives.· 

. 	 , . '.' I 

\ 

-4

http:eonfmeme.at
http:minor.ry
http:insta.tc
http:Child.nm
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ni&q.t DAQ6Iini {OJ: !pdjlU Ti,.Go'lflrllUJl. . . . . 

. • Dedieatc .2" of total fuDISa for lDdlaa Tribal aovemmenrs (~ nliUi<m). 


• . 	 EatuR dual lDdJaa criba.I ~·are elilible for dl other grant prosr:unc. 

Protect juyeoiles from harm J1hll~ ia, ~ 
• 	 MalDcain fuDlbl'llCll.'lf8l ufeguards for ju'YCftik.l itJ c:ustody. lftc1udina: sigbl _ sound 

separation; removal from aduJtjaU and lock..up: d.elD.stirutionali2:.ation of stalUS 
ofieDden; and ~onace mll\'lOrity conf'a:rcrmem. .. .... • 

" 	 " • iii ~. 

• w 	 . i ' < ~.. • • , 

Supoon PRG"PM ' ...... GO misl!D8 m:l cQJgItcd c;;bUdma Bod gri;,m)UeD Qt child abuse 
.

and uulcet 
• 	 Provide mote chao $18 million tor illiciatlves mthls area.. 

. _...-.. 

:.. 

.. 
... . ... 
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EXECUTIVE OFFICE OF TIlE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 


LEGISLATIVE AFFAIRS 


PHONE: 395-4790 I FAX: 395-3729 . 

TO: . 	 John Hilley / Peter Jacoby I Elisa Millsap 
Rahm Emanuel! Michelle Crisci 
Bruce Reed ! Elena Kagan 

. Victoria Radd 

DATE: 5/7/97 
FROM: -

CHUCK KIEFFER CHUCK KONIGSBERG 
-~ 

-  LISA KOUNTOUPES X AllCE SHUFFlELD 

KATE DONOVAN 	 NANCY BRANDEL 

SUBJECT: 
Negotiations on H.R. 3:> the Juvenile Crime Control Act, continue. Peter Jacoby 
reports from the Hill that if we do get a "deal,7) they will likely pull the bill from 
'consideration tonight in order to have more time to work out the details. If. however. 
our differences are not worked out, we want to be ready to send a SAP up tonight that 
states our position. 	 . 

Attached are our two versions of the SAP -- one that states our support, and the other 
'our opposition. I will contact you as soon as we know the outcome of the negotiaions, 
with the hope of getting your clearance on the appropriate SAP. 

If the House does move forward with the bill, they will consider of the Rule and hold 
general debate tonight around 8:00 pm, so we will aim to send the SAP up before then. 
Thanks! 

FAX #: 	 PAGES: .!> 
--------------~------- ---------~-
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May 7. 1997 
(House) 

aRe 3 - Juvenile Crime Control Aqgf 1997 
(.McCollum (R) Florida and five cosponsors) 

Enactment ofcomprehensive legislation to address youth and gang violence and drug use is a. top 
Administration priority. AC'.cordingly. on February 25, 1997, the Department ofJustice 
'transmitted to CODgr-esS the Anti-gang and Youth Violence Act of 1997, which was introduced as 
H.R. 81. 0 by Representative Schumer. The Administration's proposal was designed in 
conjunction with the Nation's law enforcement officials who believe that legislation to address 
youth and gang violence must be balanced and comprehensive. Such an a.pproach must combine 
elements ofenforcement and prosecution with targeted and selective prevention and intervention 
efforts. Unfortunately, H.R. 3 fails to embody such an approach and, consequently, misses an 
important opportunity to fight and prevent juvenile crime. Therefore. the Administration opposes 
House passage ofH.R. 3. ~ 

H.R. 3 is neither comprehensive nor balanced because it fails to include: 

a requirement that every Federally-licensed firearms dealer provide a child safety 
lock with each firearm sold; 

a proluoition on fireann possession by juveniles adjudicated delinquent of offenses 
that would have been felorues.if committed by an adult (and thus barring the 
offender from gun possession); 

targeted :funding to ensure that local prosecutors can hire additional prosecutors 
for gang-related crimes; 

. targetedfundin& .beginning in FY 1998, to ensure that localities can establish 
court·based programs specifically to address issues ofjuvenile and youth violence; 

greater flexibility for prosecutors in prosecuting juveniles as adults; . 

provisions to protect mtnesses who help proseqne gangs and other violent 
offenders~ 

tough drug enforcement pro'Visions to increase penalties for selling drugs to kids. 
using kids to sell drugs, and selling drugs in schools; 

provisions requiring drug testing ofviolent offenders and authorizing use ofprison 

http:felorues.if
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grant funds for drug testing, treatment" and supervision ofincarcerated offenders; 

tough penalties for possessing fireanns while committing violent or drug crimes; 
and 

targeted funding, beginning in FY 1998, for effective prevention programs that 
target at-risk youth and keep schools open to provide young people with 
alternatives to criminal activity. 

The Administration believes that none ofthese elements can be omitted ifa successful) 
comprehensive effort to curb youth violence is to be acheived. The Administration will work with 
Congress throughout the legislative process to ensure passage oflegislation that will have a 
meaningful inipact on juvenile crime. 

******* 
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DRAFT 
May 7, 1997 

(House) 

Bta 3 - Juvenile Crime Control Ad Of 1997 
(McCollum (R) Florida and five cosponsors) 

Enactment of comprehensive legislation to address youth and gang violence and drug use is a top 
Administration priority_ Accordingly, on February 25, 1997, the Department ofJustice 
transmitted to Congress the Anti-gang and Youth Violence Act of 1997, which was introduced as 
H.R. 810 by Representative Schumer. The Administration comm,end's Congress for taking up this 

, issue and wants to work together to enact the best possible legislation to both fight and prevent 
/Juvenile and youth crime_ The Administration ~orts House paSsage ofH.R. 3, but believes the 

bill can be greatly improved to reflect the compr enstve enforcement and prevention approach 
proposed by the Administration_ 

The Administration agrees with the Nation's law enforcement officials who believe that legislation 
to address youth and gang violence in a comprehensive manner must adopt a balanced approach_ 
Such an approach must combine elements ofenforcement and prosecution with targeted and 
selective prevention efforts_ Accordingly, the Administration will seek amendments to H.R. 3 to 
ensure that it includes: 

meaningful refonn ofthe Federal juvenile justice system to allow prosecutors 
greater flexibility in prosecUting juveniles as adults and more protection for the 
rights ofvictims; 

a requirement that every Federally-licensed firearms dealer provide a child safety 
lock with each fireann sold; 

a prohibition on £rearm possession by juveniles adjudicated delinquent ofoffenses 
that would have been felonies ifcommitted by an adult (and thus barring the 
offender from gun possession); 

targeted funding to ensure that local prosecutors can hire additional prosecutors 
for gang-related crimes; 

targeted funding. beginning in FY 1998, to ensure that localities can establish 
court-based programs specifically to address issues ofjuvenile and youth violence; 
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provisions to protect witnesses who help prosecute gangs and other violent 
offenders; 

tough drug enforcement provisions to increase penalties for selling drugs to kids, 
using kids to sell drugs" and selling drugs in schools; 

provisions requiring drug testing ofviolent offenders and authorizing use ofprison 
grant funds for drug testing, treatment, and supervision ofincarcerated. offenders; 

tough penalties for possessing firearms while committing violent or drug crimes; 
and 

targeted funding, beginning in FY 1998. for effective prevention programs that 
target at-risk youth and keep schools open to provide young people with 
alternatives to criminal activity. 

The Ad:ministration understands that Representative :McCollum. plans to include some ofthese 
provisions in a manager's amendment. The Administration would :welcome these additions. but 
urges that none ofthese elements critical to a successfu.l. comprehensive effort to curb youth 
violence be omitted. 

******* 
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DRAFr 

February 11. 1997 
1:31PM 

Anti-Gang and Youth Violence Legislation 

Outline of Major Bill Sections 


, 	 , 

Note: Proposals contained in last year's "A.nti.(Jang and YouthP'iolence Control Act" are in 
italics. 

L FindinD' PUllloscs. etc. 

U. Tal'letincYiolellt GaDas. ~n Crimes, andDmp 

Subpart A - Federal ,Prosecutions Targeting Violent Gangs, Gun Crimes and meaal Gun 
Markets, and Drugs 

.	Tarpting Ganas: . 
.' Expand the use offederal juvenile recordsJor law enforCementpurposes 
• 	 Facilitate prosecUtion under the federal car-jacking statute by eliminating the n~ to 


prove that a defendant intended to ~sei death or serious bodily injwy to the victim ofa 

carjacldng 


• 	 Eliminate the statute oflimitations for offenses involving murder or where the inaximum 

p~ty is life imprisOnment ' . 


• 	 InCfeUe the penalty for certain RICO violations and fi.cilitate the prosecution ofcertain 

RICO cases by providing that prosecutors need not prove that a defendant persoDally 

agreed'to CQrtunit any acts ofracketeering . 


• 	 Amend the RICO statute to authorize the death penalty in' cases where. ifthe underlying 
predicate were prosecuted separately, the death penaIt}rwould be available (Get example 
or tansuage linking this to gangs.) , 

• 	 Penalty for conspiracy to commit any violation ofFederB1,crimina1 law is the same as 
peDalty for underlying substantive offense (culTently 18 U.S.C. 371 has S-year maximum 
penalty, but most newer conspiracy offenSes such as narcotics and money laundering have 
same penalty for conspiracy and substantive) 

• 	 Add murder ofa state or loca1law enforcement officer to' the list ofstatutory aggravating 
factors under the federal death penalty law 

. Tatieting Gu';Critttes and Dle.&al Gun Markets; 	 . . 
• 	 Baileyfix, Including provisions for a mandatory minimuin JO-year penalty for discharge 

ofafireaTm orserlously bodily injury (while retaining eXisting mandatory minimum 5
)li!QT penalty for 9240 offenses generally) 

• 	 Establish gun pUrchase'disability for certain adjudicated d~linquents (Not yet cleared) 
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• 	 Authorize the criminal forfeiture offirearms used. in the cohunission ofany federal crime~ 
including authorization to destroy such firearms upon forteituO\' 

• 	 Amend title 18 to provide that the penalty for conspiracy to commit a firearms offense 
. shall be punishable to the same extent as for the underlying substantive offense. 

• 	 Amend 18 U.S.C. 924(h) (making it unlawful to transfer afireann "knowing" that it will 
be used to commit a crime ofviolence or dlUg trafticking crime) to authorize prosecution 
where the person h8s "reasonable cause to believe" that the gun will be so used.. . . . . .... .. 
Increase the penalty for knoWingly receiving a fireann with an obliterated or altered serial• 
number from five to ten yeats

? • Establish that federal law controls the restoration ofrights for purposes ofthe gun 
• 	 purchase disability 


Require FFLs to seD a gun lock or similar device each time a firearm is sold
• 
Increase the penalty under 18 U.S.C. 9241rom a m.jsdemei.nor to a felony for gun dealers]• 
charged with aiding and abetting J!!!.!' purchasers and other false statements '. 
Amend the sentencing guidelines to increase periiIties for transfers offirearms to• 
prohibited persODS

•• Increase' penalties for unlawful transfer ofa handgun to a juvenile and juvenile possession 
ofahandgun

• 	 Require FFLs to SecU.tely store fireanns :inventories·to prevent theft . 
Provide for the suspension .of federal firearms licenses and. civil penalties for willful• 
violations ofthe Gun Control Act 

Iar.setin&]~_mBS; 	 . 
• 	 . Increase the 1Jiandat~ minimum penalty uMer 21 U.S.C.. Sees. 859-61 from one to three 

years/orpersons wTlOsen drugs-to Idds or use Idds to sen drugs 
• 	 AddserJousJrnientfe .drugoflenses to the list a/predicates tnJder.·the Armed Career 

Criminal statute, 18 U.S.C. 924(e) 
• 	 Give the Attorney General emergency re.;.scheduling aUthority/or Controlled substances 
• 	 Bxpandtbe authorized use ofprison'grant funds fot drug testing' 

Subpart B - Grants to·Proseeuton' Offices to Target GaDg Crime and Violent Juveniles 
• 	 Provide $100 million to prosecutorial offiCes for at least 1000 new initiatives, including 

hiring new png prosecutors, to target gings, gang violence, and other violent juvenile 
crime. 

-2
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m. - Protedi.,a Witnesses to Better Prosecute GaDIS agd Violent Criminals 

Subpart A - Fedenl Prosecutions to Target Witness Intimid.tioD 	 _ 
• 	 Expand the circumstances under which persons accused ofgang and other violent crime 

may be detained pending trial 
• 	 Create a new offense ofconspiracy to intimidate or retaliate against a witness or informant 
• 	 Amend federal law to provide stiffpenalties. against those who travel in 'interstate 


commerce with the intent to intimidate or retaliate against awitness or informant, in a 

federal or state criminal prosecution 
 I . 

• Add murder ofa witness to the list ofstatutory· aggravatinS factors under the federal death 
penalty law 	 .. 

Subpart B - Grants to Protect Witnesses (Not yet cleafed) 
• 	 Amend the Crime Victims Fund statute to authorize states to use a portion oftheir victim 

assistance funds for witness protection, thereby strengthening prosecutions 

IV. PrOtectiDI ViCtiDJs' Ripts 
• 	 Erpand victims rights to tr.eat victims oljuVenile offei1ders the same as victims 01adult 

offenders . 
- Expand public access to juvenile prOceedings (i&.., proceedings presumptively open, but 

may be closed in the interests ofjustice or for good cause shown) 

. 
V, FCdei'al Prosecutiog orSerious and Violent Juvenile.OUegders 
• 	 Give U.S. Magistrate Judges jurisdiction over all federal juvenile delinquency proceedings 
• 	 Permit the useo!an adjudication olj~nile delinqUencylor Q serious drug trafftc/dng 

offe~ as Q predicate offense finder the i(rmedCareer Criminal Act 
• 	 Erpand the list 01serious lelonies lor which a juvenile CIin be prosecUtedas an adult to 

include certainJirearms anddrug offenses, crimes olviolence, andconspiracy 
• 	 Givelederalpr.osecutors. rather thanjudges, the discreti~n to transfer juvenile offenders 

to adult criminal court I 

VL Incatceradog or JUveniles in tbe Federal System 
• 	 Authorize lederal courts to make availableJines andsupervised release. which are not 

presently sentencing iJptionS.lorjuveniles adjudicated deiinqUent 
-Authorize BOP to incarceratejuveniles prosecuted as adUlts in tidultfacilities upon 


turning 18 

• 	 Require states and localities to make available bed space irijuvenile facilities built with 

federal funds for use by the federal government ifsuch bed space is currently not in use. 
(Not yet cleared) 

-3
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W,. New Oriice ofJUvenile Crime Control and Prevention 
• 	 New Resources for Juvenile Crime Control and Prevention Initiatives - $75 million 

for anti-truancy, school violence, and other, similar progrlms aimed at getting kids or 
keeping kids· on the track to success. 

• 	 New Resources ror Courts to Target Violent Juveniles - $50 million for programs to 
expedite and more effectively handle violent juveniles in the court system. 

• 	 Enhanced Assistance for Local Juvenile Crime Control and Prevention. Initiatives -"'. 
More funding and technical assistance to aid communities in replicating effective programs 
and developing new strategies to combat juvenile crime. . 

• 	 More Researcb on Effective Programs - Ten percent ofgrant program funds dedicated 
to research activities, including program evaluations, data collection efforts, and studies, 
to identifY programs and strategies that reduce juvenile crime and violence. 

• 	 GUaranteed High Quality Researeb ...; Research activities Coordinated by the Office of 
Juvenile Crime Control arid Prevention, and· conducted by experts at the nationally 
respected·Bureau ofJustice Statistics and National InstitUte ofJustice. 

• 	 Better Coordination at tbe Department of Justice - Leadership support for the new 
Office ofJuvenile Crime Control and Prevention enhanced and operations ~eamlined to 
better coordiriate and integrate juvenile crime initiatives With other Department activities, 
especially activities withiri the Office ofJustice Programs. 

• 	 Continued Leadership to Support to Improvements in State and Local PraCtices -
Fundamental protections to safeguard juveniles from abuse while in custody maintained, 
and assistance provided to help states and localities implement graduated sanctions 
initiatives and other programs to better respond to young offenders. 

• 	 Direct Funding for Native American Tribal Governments ....: Forthe first time, federal 
funds go directly to tribal governmerits to support initiatives tafgetingjuvenile crime·on 
Native American lands. 

• 	 Greater Support for Programs that Focus on Missing and Exploited Children and 
the Prevention of cbild Abuseaad Neglect. 

:1£1)
J{2o . 

-4



10/08/99 PRI 22:39 FAX I4J 001 

THE WHITE HOUSE 

OFFICE OF LEGISLATIVE AFFAIRS 

HOUSE LIAISON; ~ .. 
-FAXCOVERSHEET- ~ 

DATE: /0- f ... tiff 

TO: 

FAX: 

2..BRODERICK. JOHNSON _ JOSH-A-CKU. 
AJ.. MALnON ERICA'MORRIS 
LISA KOUNTOUPES LAUREN GILLESPIE 
JANELLE ERICKSON BRIAN MASON 

I(202)456-6620 (TELEPHONE) I·, 

(202)456-2604 (FAX) I 

. SUBJECf: ~.~~~~ 

1 OF .:5 


"..



It] 002 
~002 

_lTV MEMaEA$ 
KEIllAV J. 1IY1lt', Il.U)/Ol$. QIAIR ...... 

.JQH" CON'tIi"li. ~R. "Ilt'tfIIlA" ' 
F.~J\MeS 6EN6(~BIII!N_. JJI. Wl&COIjSI.. BARN;V _I<. ""_HUSUT$ONE HUNDRED SIXTH CONGRaSS
DIu. MCCOU.Ul,I. flORIDA HOWAIIO L. BEh..-AN.CALIFolINlA 
GtORGE W. ClEItA$.I'ENN!I¥I.VANIA IIICIt BOUQlEA. VIRGINIA -
KOWAll!) coe.£. NORTH CAAOIJNA JI!llIIQU) NADWI. NEW veAK 
1.M1A11 S. $MlT>!. TEXAS I\OBERT Co -.OIllN" SCOTT. VlMINIAQ:ongrcss Df.thr 'lanittd ~tatts r-mlWHL.W",1T. HOIITIlCAAO......(L\"DHQAl.IJlGL".~ 

~OE UlFGIII:/(. CAlJfOIlNlA 
UOB COOPlAT1E. _11\ IlNllIlA JAeUgjI I.Iii. 'fSXAl;l 
I!T1Nli CMAIKlT. OHIO "'AlONE WATGIIl;, CAl.II'OIUlIA 

CHARLfjlI T. CANADY. FLD~ 

i:tDUBC Df RcprmcntatiutB 
/oMATIN T.MHEHAN. "4A1;lsACHli~ttni 

WlI.I.IAM L J£NAINS. TEIi..ts~a; WlYJMI D. MI.4HUNT. Iou\SSACHusms 
BOB BAllA. G~ORG.lA 

"SA HUTO<IkSON. AIII\l\OI$A5 COMMITTEe ON THE JUDICIARY 'ROIIIi<IT weX!.£R. FLOf\IttA 
,EtlWAIID A. I'iA$I!. INDlANA Ii'rEViN ft. AOTl1M<lN. IIICW JiERS£Y 
c:HMi CUINON.II'rAH 	 TAN"''' OAI.DWIH. W!SCON,,'"2.138 RAvaUAN HOUSE Of'FlCE BUILDING 	 AtlTlKlH't 0. WElN£A. MEW ltORKJAA!£j; e. ROCAJo CALIFllAAIIA 
L'lIIOSEv O. GAAIi...... &aUTH CAl!OUNA 
"'"IIY BOND. CAul'ORNIA 	 WASHIIIIGTON, DC 20515-6216 
SP~NCER eACHUS. ALAlIAMA 
JOE V_OOROUO... ~LoRIDA THDIoWI !. III<KINIiY. $II. JUlIAN El'!rR1II 
OAVtO VrrTiR. LOUI""",,,, GENEAAI. eOIlNIII!L-CHaif OF STAf' (2021 ~25-39S1 """'IOIVTY CHu:F CDUNSI!l ' 

AND !IT," DlRK:I'OIIbnp~.IIouse.IIOVlllldic:iary..!ON DUQAli • 
ClEPUTY C~NERAL COUIIII!L- CTAFF DlAtCTOR 

October 7.1999. 

The Honorable Henry J. Hyde 
Chaimum 

. House Judiciary Committee 

2138 RaybumHouse Office Building 

Washington. D.C. 20515 


Dear Cbainnan Hyde: 
, 

I write to offer my suggestions for proceeding with tile juvenile justice legislation. which 
passed the Senate on May 20, the House on June 17, and has been in conferenee since August S~ 

As you know, notwithstanding OUI good faith negotiatio.ns. several si.gJ1ificam issues 
remain between us in our principal area ofdiscussion to date -- a provision closing the gun show 
loophole by providing for backgroWld checks and allov6ug Jaw enforcement to enforce laws 
against criminals who use guns purchased at gUll shows. I theteforelbelieve that at this point it 
would be helpful to directly involve the other Members ofthe Co~ce Cormnittee in our 
deliberationS, in a renewede:fIort to pass common sense gun safety legislation this year. 

To this end" I believe that we should ask ~Hatch to convene a meeting of the 
conference committee next week, thereby allowing Members to offer and debate amendments, 
and vote out legislation before Congress's scheduled edjoumment Given the fact 'tbitt the . 
Columbine shooting took place almost halfa yetIZ ago, the reality that 13 children are being 
killed a day by gun violence, 8Jld the ever present fear of"copycat" gun inoidents.. I think: we can 
all agree that for the salce ofour nation's selloo! children. and their falnilies, we caIUlot allow this 
important matter to layover until the next legislative session or the next school year. 

As for the substanee ofmy position on the gun show issue, I have previously indicated 
.my support for the SO-QUed "Lautenberg Amendment. II Howevel,since I understand that you 

'F'~V,',.,'i"~" 	 and many Members ofyour caucus are opposed to the text ofthe Lautenberg Amendment, in the 
spirit ofcompromise. I am prepared to consider alternative language. :80 long as it ensures in all 
circumstances that criminals and other prohibited purohasers ca.tm.ot purchase guns at gun shows , 

1 
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and that law en:forcemen1 bas the ability to identifY those attempting to do so. However, as I 
have previously stated to you. I cannot support legislation which merely provides for limited ' 
background checks at gun shows. while at the same time tolerating or adding other dangerous 
gtm show loopholes, nor can I support legislation that would actually weaken CUI1:Cnt law and 
thereby allow more guns to fall into tbe wrong hands. To me that would create 8. mere mirage of 
security while engendering further cynicism. by the American people regarding the efficacy of 

, our gun safety laws.' , 

1 

In any,event. in order to avoid any further confusion, and tq facilitate the conferees 
coming to cloSUfe on this issue, let me reiterate my positions on sereral importa:o.t aspects of the 
gun show issue: 

,. 

1. Background Checks\Time Allotment ... The time allott¢ for Brady . 
background checks should be not one momcut less than is needed to ensure that 
prohibited purchasers do not get guns. It is well established by law enforcement 
officials that in a Dumber ofcix'cumstances three business days are absolutely 
neceSsary to determine whether a g\m buyer is,a prohibited purchaser. However, I . 
understand that many bagkground checks can be complete4 in less time arid I am 
certainly open to proposals which would require that background checks be 
completed within a lesser time frame unless there are indications that an 
individual may be a prohibited purchaser, si1ch as a dangel'QUS felon, batterer or 
mentally diSturbed individual. 

2. Background Checkli\Application to AJI Gun Show Tnlns8.ctiollS - The bill 
, should riot allow indi~iduals to advertise a gun at a gun'showl> offer to sell the gun 

to a prohibited. gun showpurchaser that day at another location and not oonduct a 
'background check on such a transaction. Such a loophole, I believe, would be an 
invitation to fraudulent gun sellers to continue to use gun shows as a venue for 
illegal sales. • .I 

3. Definition of a Gun Show- The bill should be written so that background checks are 
requiIed at all public events where a substantial number ofguns are sold. regardless of 
whether other items are also sold at those events, or whethei the organizer considers the 
purpose ofthe show to be promoting any particular goat. A 'substantial nmnber ofguns 
are sold at many flea uiarkets and other events that are not sponsored primarily for the 
sale ofguns. Indeed, many events tba.t call thCmselves "guushows" also sell knives. . 
books, survival geat", camping equipment, antiques and other items. It is therefore 
intportant that the dcfiniti9n ofgun show apply to such even~. 

I 

4. IDBtant"Chcck Registrants - As a general matt~, I oppose allowing a new catcgozy 
ofpemms to conduct background checks imd to have access to the private information in 
the Na.tional Instant Criminal Background. Check System,. such persoDS would not have 
the experience or incentives licensed dealers have to cond~ checks in an honest and 

2 
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thorougb manner. However, I have indicated a willingness to move on this point ifwe 
could require that instant check registrants be current or retired Jaw enforcement officers, 
which would help to ensure the reliability of this new category ofpersons. 

5. CivillmmuJlitics - I oppose immlJIlizing instant check l'cgistrnnts and gun show 
prom.oters from. lawsuits. I am concemed that civil immunities for these indiViduals 
would encotJl'Q.ge careless behavior. Ifgun show promoters and instant check registrants 
uti1.i7.e a reasonable staD.dard ofcare, we do not need to be concerned about their 
susceptibility to lawsuits. 

6, Identification'ofGun Criminals - Because thoUsailds o~used guQs anonymously 
trade handS at gun shows every year and are later used in crimes~ it is critical that we 
include measures that close this loophole and enhance the ability oflaw enforcement' 
officials to identify criminals who usc those guns. . 

7. Maintenance of System Nece:l"ary to Prevent Fntudulent Sales to GUD 

.Criminals - Cun'ent law allows law enforcement officblls to retain records of 
infonnation sent by dealers to the National Instant Criminal· BilCkground Check 
System so that such o:fficials can detect fraudulent dealers who are selling guns to 
criminals and prohibited purchasers who provide false information to purchase a. 
gun. Such temporary record keeping is essential to"maintaining the integrity of 
the NICS, according to law enforcement officials. While I support the Senate 
provision which would allow these records to be retained for 90 days, I DlI1. willing 
to consicieJ." legislation which makes 110 mention ofICcords retention in the bill 
and. therefore, maintain current law. 

8. Weakening clIlTent law- I cannot support any'proVision, which weakens current law. 

such CIS, measures that eliminate cmrent restrictions on the d,irect interstate shipment of 

firearms that have been in plsce for over 30 years. It would:be a bizarre response to 


recent gun violence tragedies for Congress to weaken cUttent gun laws. 


9. Discouraging state paribi:ipation in the Br~dy backgX"ound eheck system - I cannot 
support any legislation that would prevent or discourage states from conducting Brady 

, . I 
background oheCks. .' . , 

10. Roving Vendors - I oppose allowing vendors to conduct sales while moving through 
a gun shoW9 without ensuring that moving vendors cond.uct background checks and 
without providing the same disclosures to those vendors as should be provided to vendors . 
at fixed locations. Such vendors.are the most difficult to ~ect conduCting illegal sales, 
and it is eSScnti.a1 that they be subject to~ at a minimum, the Same requirements as other 
seners. " 
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As you know, in addition to the gun show issue, there are numerous other issues in the 
I 

conference which we need to agtee on as well, including matters relating to juvenile justice 
prevention, freedom ofspeech, and the first amendment establishnlent clause. Ifwe genuinely 
want to arrive at a bipartisan agreement, we must mutually agree to exclude matters viewed by 
many Members as "poison pills" intended to kill gun safety legisl~tion. 

As I have mentioned to you on several occasions, I very m~ch appreciate the cooperative 
and good faith tone you and your staffhave brought to our negotiations, and I sincerely wish we 
were closer to agre~ment on the key issues than we are cUtTently. However, I remain optimistic 
that ifwe take these matters to the full conference and the House and Senate before Congress 
adjourns, we will be able to enact meanm.gfullcglslanon which c16Ses the gun show loophole, 

Sincerely, 

cc: The Honorable Patrick J, Leahy, Ranking Member. Senate Judiciary Committee 
House Democratic Members, Juvenile Justice Conference Co.ri:mrlttee 

. ~ 
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Septe~ber 9, 1999 

The President 
The \Vhite House 
Washington, DC 20500 

Dear l\1r. President: 

On November 30, 1998, the Brady law's NationarInstant c:d.minal Background 
Check System (hTJ:CS) became operational. N1CS is the first nationv.ide system created 
to enable law enforcement to conduct pre-sale background checks on gun purchasers and 
determine whether a purchaser is prohibited from possessing a gun under federal or state 

. law before the sale takes place. In its first seven months ofoperation, N1CS stopped an 
. estimated '1 00,000 felons, fugitives, and other pro~bited Per$ons from getting guns, . 
.. "adding to the more than 310,000 people who were prevented from getting guns £;rom 
federally-licensed firearms dealers auring the fiist five years of the Brady law. . . ' 

" . . . . 
. . ' .', ! 

To pro\ide-you v.ith further details about the performance OfN1CS-; we are 
fOf\\rarding reports sUbmitted by LoWs Freeh, Director ofth~ Fed~ra1 Bureau of . 
Investigation (FEI), and John Magaw, Director of the Bureau ofAlcohol,. Tobacco and 

I 

Firearms (ATF), addressing the impleni~tation and enforcerpent of the Brady law ,under 
1\lCS. The FBI had the responsibility to develop N1CS and is charged v.ith operating the 
system on a·day-to-day basis. ATF'regulates thefederally-li~enSed firearms dealers who 

. access N1CS and has authority to investigate "Violations ofth~ Brady law and enforce the 
Gun Control Act of 1968. The two agencies work together apd in partnership with their 
state and local counterparts to make the system operate effecpvely. 

I 

These reports demonstrate that N1CShas' been the m9st powerful tool ever 
provided to law enforcement to conduct background c.hecks on prospective gun 
purchasers. As the cornerstone ofnational law enforcement efforts to keep guns out of 
the hands of criminals and others barred from possessing the~ }';lCS undcubt'edly has 
helped to reduce a..'1!led ,crime. ' 

!vforeover, the success ooncs pro,ides strong support for t~e legislation pending 
. ill Con!!ress to make the Bradv law even more effective bv extend.L."1£ the back!!round - ." ., - 
check requirement to all gun sales at gun shows a.."1d flea markets. This COiIl!!lon-sense 
measure is needed in order to close a significant loophole in the la,v that lets crimin.als 

,and other prohibited people get guns at gun shows. 
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, 
"These reports also establiSh that legislation to weake~ the B~dy law bY"< 


shortening the time that law enforCement has to do 'backgroUnd ch~cks from the
-	 . - , 
maximum three business 

. 

dayS that are currently allowed woUld be a £rave mistake. 
\Ynen a £Ull bt..~rer'S record' ~ho\vs an arrest fa;a serious charge and ;ourt records mUst be 

- • 	 1

checked to see if the buyer was convicted of the crime, law enforcement needs more time; 
not less time, to complete a background check. Although the number of msta.rJ.ces in . 
which three business days are insufficient is small (indeed, $ost gun buyers get their 
guns ~ithin minutes), the" threat to public safety from potentially dangerous felons 
receiving guns - because their court records could not be located \Yithln three business' 
days - is 

--
quite real. . . 

I 
. . . ' 

·We want to hi~hIight several aspectso~these reportsi~t descnoe N1CS ~ 
operations and demonstrate the system's effectlveness at ke~Ing guns out of the hands or 
criminals m,td other prohibited personS,., . . 

, .... '. 	 ! 

:N1CS has completed more than 4.i million backgrouhd checks. Of these, 2.4 
). I 

million checks were performed by state law enforce¢ent officials in states that 
have agreed to senre ru:; points of contact for }'(lCS, $d 2.3 'million checks were 
performed by ~e FBrin states where the licensed ~arms dealer contacts the FBI' 

· directlyto"Eequest background checks. 	 j 

I 


. . . 	 I'·, 

Twenty-seven states performed Brady checks as poiqts ofcontact for h'llCS. The 
FBI has encouraged states tobecofIle points ofconta/:t, becaus.e states ,have access . 
to information in their own state databases that is D,ot available to the FBI. States 
also possess expertise concerning their O,\\'n state la",!s regarding firearm 

. 	 , I • ' 
possession. 	 . " I·' . 

:N1CS provided the basis for denying firearms transf~rs to approximately 100,000 
.	felons, fugitives, and other persons identified as praruoited. Offhese, 49;160. . 
N1CS denials were issued by the FBI, while the test ~ere issued by state popts of 
contact. I 

· In its first seven months ofoperation, :N1CS worked to prevent 'violent cri.minals 
a.11d other dangerous persons from obtaining firearms from licensed gun.dealers while , . 


imposing only a minimal inconvenience on lawful gun purcqasers. 


.. >- The'FEI's ~lCS Center operates 17 hours a day,sev~n days a \veek, and 73% of . 
· Brady checks on.would-be gun buyers resulted ill an ~ediate response by the 
, FBI that t"1e sale may proceed.. On average, :N1CS prpyided the?e immediate 
proceed responses \\ithin 30 seconds. I"· 
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>- The other 27% of Brady checks required additional t4ue to determine whether the 
gun buyer \vas legally allowed to have a gun. The need for this additional tiriJ.~ 
usuallY meant there \-vas somethlne: in the buyer's rec6rd to 5ue:£est that the bu\'eI' "J 	 _"', __ ,., 

was prohibited from getting agun. 

>- fu80% of the cases in which more than a few minutes were, needed, the NiCS 
operations Center resolved the issue, and either allo~ed or denied the sale, within 

'two h~urs. This means that out of every 100 would-be gun buyers, 95 had their 
Brady check completed \'\ithili two hourS. 

>- ' 	 However, when the background check turned up information that was potentially 
disqua.lifying but incomplete, such as an arrest record; without a .disposition, 
additional time to finish the check by tracking down the disposition was required.

• . , 	 j. 

If this disposition cannot be obtained within three b~iness days, the gun dealer 
legally can transfer the fireann even though the avail'rble but incomplete 
information sui!gests that the purchaser may be prohibited. .. ~: . , '. ~ ,-

I 

The reports demonstnite'the' importance ofgiving La\V, enforcement three business 
,days to complete background checkS in those cases for whic~ the record information is ' 
incomplete 'as well-as, the impact that less tiniewould have had dUring the-fust seven 
months onncs operations. 

, ' 	 , 

. " 	 " ~ , . . 

'. 	 If the fBI only had 72 hours..:. as ~pposed to three b~iness days - to complete a 
backgrouIid che,ck,overII,OOO criminals and other prohibited persons - 22% of 
the total FBI denials":' would have received guns. ')',

, , 

I 

>- Itthe FBI only had 48 hours to complete a backgrourid check, approximately 
15, 000 criminals and other pT:ohibited persons - 31 ~ of the, total FBI denials -, 
would have received guns. 

>- Ifthe 'FBI only had 24 hours to complete a backgrourid check, approximately 
20, 000 criminals and other prohibited persons - 41 % of the toW FBI denials 
would have received guns. In fact, the FBI estimates!that aprospective purchaser', 

, 	 , I 
\'\'hose :NiCS check takes more than 24 hours to complete is almost 20 times mor.e 

, likely tobe a prohibited person than the average gun ~uyer. " " 

>- ,Some' of the in~viduals whow-ere stopped from bU)'1Pgguns because the FBI had 
-up to three bUsiness days to complete background ch~cks - but whom the FBI 
would not have been able to stop ifless than three b~iness days.\vere allov.'ed -., . 

" include a person comicted of rape iIi Virginia, a perspn convicted in Texas of 
aggI?lvated kidnaping \Vith attempt to rape a child, an;d a.person convicted of 

.. domestic violence in Kansas. ! 
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The reports discuss what has nappened when three business days were not long 
enough for the FBI to complete background checks. Because the Brady law allo\\,s 
federal firearms licensees'to transfer a firearm lithey have not received a response from 
:N1CS after three business days, some ~ealers \\ill transfer the gun when they are no 
longer prevented by law from doing so, before recehing a final response from the FBI. 
As discussed in.the ATF report, the names of approximately 2,000 purchasers identified 
as prohibited, who received firearms because their backgroun'd checks could not be 

. completed ",ithin three business day'S, have been referred to ATF by the FBI. The 
Department of the Treasury has made retrieval of firearms transferred to prohibited 
persons its top priority for Brady-related investigations. Sixty agents from other Treaslli")' 

. law enforcement bureaus - the CUstoms Seivice,the Secret Si:Ivice, and the Internal . 	 , 
. Revenue Service - have been assigned to assist ATF in deten;nining prohibited status, 
retrievingfitearms, and investigating and t~f~rring'cases for p,rosecution. 

. . In its :f'iI1rt seven months ofoperation, :N1CS provided :an effective means to alert 
, ...... ' 	 " ,,' I 

law enforCement authorities to attempts by felonS ,and fugitiv~s to purchase firearms from 
licensed dealers .. ATF and United States Attorney'S cooperated under guidelines that have 
'resulted in ATF's opening over 1,000 criminal investigations: and in the referral of 200 
cases for prosecutien. Information is not available concerning the number-of 
corresponding ~tate prosecutions that have occurred. 

Although criminals still maYat:teIItpt to steal firearms or buy them at gun shows,' 
flea markets or elsewhere in the unregulated market, :N1CS has made it much more 
difficult for Violent criminals and other dangerous persons to get guns. The, follO'\ving 
examples show vividly why the Brady law is so important: 

>- An individual who had been convicted ofthreatening a former President 
attempted to purchase a firearm from a pa\vnshop while still on probation in June 
1999. ATF cooperated 'with the Secret Service to investigate the case. A federal 

.' arrest warrant was issued, and the individual was apprehended for violating the 
Gun Control Act. 

>- ,t-ues identified a person who tried to buy a gun in Texas and who had been 
wanted in l'vfichi2:an for ei2:ht vears for a!!2:ravated assaliltv.itl-J. a deadlv weapon 

. against a family ~ember. -Th; Texas High\vay Parrol: apprehended~. . 
, 	 I 

I 

>- .	'\vnen a person wanted for aggravated assault with a gun by Indiana authorities 
tried to buy a gun in West Virginia, the West Virgini~ State Police a.rrested him 
while he was still in the gun store. 
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i 
N1CS identified a p'erson want~d in ,connection with a[major marijuana and 
cocaine drug ring. Upon being discovered; the perso~, who·was at the top of 
Colorado's \VantedPersons LiSt, was apprehended by:t.he U~S.Marsha1s Senice 
in McAllen, Texas; '; ,

",', I 
,

" ,I , 

Both reports demonstra~e theimportance of safeguarc,s to protect the privacy and 
security of the sensitive information that is contained in the N1CS databases and to ' . 
prevent dealers and dthersfrom misu.siiJ.g the S)!~tem for unau~orized purposes. The FBI 
andATF have been working together to develop,?-.coordinate~:approach to auditing the 
use on,ncs by licensed dealers. Meaningful audits can be p~rformed only if the FBI is 
allowed to retain - for a limited period: of time - information f!bout gun transfers that are 
approv~d by '!'-I1<:S. C~ently: the FBX retains this inf~rmati9n fo;r six months, solely for 
the purpose ofperfonrung audits. " , :,' , ' , "',' 

, . I '. , .': 

Through A rF. compliance inspections ofdealers, the~gencies'already have 
identified violations of the Brady law. Many ofthes,e violati~qs would not h~l\':e been' , 
detected 'without the benefit ofFBI information about gun transfers that were approved 
by N1CS.For example, one audit uncovered a licensed dealet \vho'transferred guns 
,without first performing aN1CS check, under the mistaken b~liefthat no background ' 
checks )Vere requir-ed in connection with transfers of long gwls., : 

IIi addition, the results of a targeted pilot project for a~dits in New Orleans, 
, ~," 

Louisiana, demonstrated discrepllllcies at 12 out of 17 dealers' who were'sele~ted for' 
'inspection based on, among other thfugs, Prior coinpliance.pr~blems. These included one 
dealer who did not retain required paperwork about transactions; one dealer who chaTged 
S15 for'N1CS checks on persons +lot intending to purchase a ~earm;and one dealer who " ,,' 

. " ,performed a ~1CS check on a faD::rily rr;.~mber who had be~n ¥rested to see if the person'· ,) 
would be approved. ";" ' , 

, . , " I 
, , ' \"\Illile the two reports demonstrate that N1CS perform;ed ex~emely well duIing its 
first seven months of operation, and the system has been mad'e even more effecti,,'e 

, ,I,, 

through the close cooperation ofthe Departments ofJustice ap.d the Treasury, as well as 
the FBI, ATF, and the states, \ve are committed to strengthe$g the Brady backgroUIld 
check system further. ,'Ve \\·ill contIDue'to make improvemertts to N1CS operations, ',J 

encourage more states to serve as points ofcontact for l\lCS"lat'1.d vigorously ~nforce the 
federal firearins viohitions identified through :N1CS. l 

, ' ...' ~ 1 

.V'le viill also provide additional aSsistance to the·state~ t6 build complete and 
accessible criminal records S)istemS. Already, 'in order to indease the a±no~t of 

, ' I, , 

disposition information'that is availabl~ to :N1CS immediately, the:Department of Justice, 
through the National Criminal History Improvement Progr~ (NCHIP), has' a\varded 
more thaIl S273 million to assist states in upgrading criminal his~ory records and 

, . , l' • ~ • . 

.. , 

I ' 
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' .. - .,',

interfacing \Vith the FBr~ natian~ systerris~ AlIstatesnave,~~eivedfundsurider the 
. " 	 I,'

prograIll. '," 	 I 

N1CS provides an effective means to. prevent felans, :fugitives, and other 

prahibIted persans from 4cquiring guns, whiie having a rnjn~rna1 impact an the ease \Vith 

which la\v-abidingci~zens can purchase firearms. At the saine time, the pe,riarmance af 

l'-ilCSas described in the FBI and ATF reparts also. underscqres the impartance af , 


'; 	securing new legislatian that \vill extend the requirement afBrady background checks to. 

all gun sales at guris shaws and flea markets. We are camnntted to. achi~ving these gaals 

as we streI;1gilien and expand the Brady law to. protect aUr caPununlties and aur children 

fromgunvialence in the new millelmitim., ' .: 


I 

Resp~y, 

..•. ~Hj~ 
" , \ !

'" La\\TeIlce H. Suinmers , JanetRena 

, Secretary afthe TreasUry . Attarney qeneral 


, 
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DATE: 

TO: 

FROM: 

RE: 

WASHINGTON BUREAU 
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE 

1025 VERMONT AVENUE, N.W. • SUITE 1120 • WASHINGTON, D.C. 20005, 
(202) 638-2269 'FAX (202) 638-5936 ' , 

URGENT ACTION ALERT 
September 7, 1999 ' !, 
NAACP Board M~mbers 

•NAACP State ConferenGe' Presidents 
NAACP Branch Presidents 
NAACP Youth Council Presidents' 
NAACP College ChapterPresidents 
NAACP Political Action Chairs 
NAACP Regional Directors 

Kweisi Mfume, President and CEO 

Hilary O. Shelton, Director, Washington Bureau 


JUVENILE ORIME 
, I 

The Proble::n1: 

On May 20, 1999, the S~nate,passed S. 254, the poorly-named["Violent and Repeat Juvenile Offender 
Accountability and Rehabilitation Act of 1999." While there are several problems with this bill (which also 

. ' ,I· . 

contains several gun control measures that the NAACP supports), the NAACP is extremely concerned with the 
provisions which would weaken current law and allow states to stop addressing the disproportionately high 
number of children of color ~ho are detained in juvenile and adult facilities. Furthermore, S. 254 also' 
makes it easier for states to expose children to adult inmates. 

Currently 2/3 ofall children in the juvenile justice system are' children of color, despite the fact that 
, ollly 1/3 ofall childrell nationwide are considered ethnic minorities. African American youth are seven times 
as likely to' be detained as Caucasian youth. And, although surveys show that whites and blacks use drugs at 
the same rate, Africa" American. teenage males are locked up for drug offenses' 30 times' the rate oftheir 
Caucasian coullterparts. In 1992, the federal government began requiring states to address the problem of 
disproportionate minority confinement (DMC). As a result, many ,states have recently begun programs to 
mitigate the fact that too many children of color are being detained. IS. 254 would effectively eliminate the 
DMC initiative, andthus states would no longer be required to address tl).is serious problem. 

While the House passed legislation with weaker gun control ptovisions, the bilI addressing DMC was 
never brought to the. floor for consideration by the full House .. Rather than weaken the DMC program, as the 
Senate bill did, the House bill retained and even strengthened it. 

Over the next few weeks, select members of the House and Senate who have been named to serve on the 
"Conference Committee"· charged with hammering out the differences between the House and Senate bills will 
begin ,meeting. It is imperative that we reach these members to let them know of our strong support for the' 
DMC program and our solid opposition to its demise. Any final bill must' also be approved of by the full House 
and Senate again before it goes to President Clinton for his signature, so:we should also contact every House and 
Senate member to let them know of our strong support for DMC. 



, ' 

\Vhat \Ve Need You To Do: 
Call, fax, write or e-mail BOTH your Sen~tors arid your Represeniativ~ and urge'them to support the 

, Disproportionate Minority Confinement program and oppose any le'gisJation (such as S. 254) .' 
which would weaken or eHminate this' vital mandate, Tocontactyo:ur Senators and your, 

. Representatives, you may: ( ., I 
, V Make a Phone Call: \ ! 


Call your Senators and your Representative in'Washington by dialing the Capitol 

Switchboard and asking to be transferred to their.office~,: The switchboard phone 


, , number is (202) 224~3121 (see message section, below)'. 
I 

./ Send a Fax , ; 
If you would like t6 send faxes, call your Senators' /Representative's offices (thfough the 
Capitol switchboard) and ask for their fax numbers. '... ; .' , 

, I 

./ Write a Letter . 

To write a letterto your Senators, send it to: 


The Honorable (name of Senator) 

U.S. Senate 

Washington, D~C. 20510 


To write a letter to your Repr~sentative, send it to: 
The Honorable (name ofRepresentative) 
U.S:.House of Representatives 
Washington, D.C. 20515 I ' 

I . 

./ Send an E-Mail I 
I 

To send an e-mail to your Senators, simply go to www.senate.gov.click ~n Senators, 
then click on Contacting Senators (by name or by state j. This selection WIll also help 
you to identify who your two senators are. ;, 
To send an e-mail to your Representative, go to www.hbuse.gov"and 91ick on "write , 
your repre~entative."This will help you identify who your congressman is and how to ' 
contacthimlher., Unfoitunately,IDot all Members 'of Co:ngresshave e-mail addresses. 

. . .. ' . I' . 

REMEMBER TO CONTACT BOTH OF YOUR SENATORS! 
I 

The Message: 
I • 

+ S. 254, in it:;; currentforrh, 'is punitive in nature and does ,nothing to help rehabilitate' 
children who maybe in trouble with the law. ' .' '. " 

+ The fact that S. 254, eases the re'quirement that states address the disproportionately high 
numbers of children of col.or in juvenile detention facilities is, in itself, a crime. 68% of 
children in detention centers'across the country are chil~r~n of color, even though they 
make up only 32% of the national juvenile popUlation. 1!his number is .a marked increase 
from just 15 years ago, when oJ)lY 53% of thejuvenile ddtention population were children 
ofcolor. This problem needs to be addressed,not ignored:! 

+ The provisions in S. 254 which allow statesto house juyenile. and adult offenders in the 
same' facility are morally.repugnant. Exposing children tq adult offenders is tantamount to 

. throwing away their lives, and cannot in any way benefit s,ociery. 
+ Taken in its entirety, S.254 would likely increase the nuJilberof children of color who are 

incarcerated,' wouhl abolish current law requiring states to address the. already 
disproportionately high number of minority juveniles iin :detentioncenters, and' wOlild 
make it easier for states to house juvenile offenders with ddults. 

. , 

Tt-tANK yoVl FOR YOVlRATT6NTION TO Tt-tIS IMPORTANT MATT6R!!! 
'. . . I 

Ifyou have any questions, call Hilary Shelton at the Washingtqn Bureau at (202)638...2269 

www.hbuse.gov"and
www.senate.gov.click


WASHINGTON BUR~AU 
. NATIONAL ASSOCIATION FOR THE ADVANCEMEN.T OF COLORED PEOPLE 

1025 VERMONT AVENUE, N.W. • SUITE 1120 • W~SHINGTON, D.C. 20005 
. (202) 638-2269 FAX (202) 638-5936 

MEMBERS OF THE SENATE AND THE HOUSE OF 

REPRESENTATIVES WHO SERVE ON THE CONFERENCE 


COMMITTEE TO WORK OUT THE DIFFEREN.CES BETWEEN THE 

HOUSE AND SENATE JUVENILE JUS~ICE BILLS' ' 

The following Members have been appointed to serve on the conference 
committee established to hammer out the differences between the House and Senate 
versions of the Juvenile Justice legislation. While the gun control provisions 'will clearly 
get the mO$t attention, and while the NAACP does,have anlinterest in these provisions, 
the language dealing with Disproportionate Minority Confin~ment (DMC) is also of great 
interest to our organization. While the bill that passed the Senate (S. 254) contains 
language eliminating DMC. The House of Representative '8 bill (H.R. 1501, which was 
never brought to the Housef/oor) retains and slightly strengthens the DMC program. 

Orice the Conference Committee has completed its work and produced a single 
, bill,.that bill must again be approved by both the House andithe Senate and Signed by 

the President before it can become law. 

Alabama Michigan Vermont 
Senator Jeff Sessions Congo John Conyers Senator Patrick Leahy 
California Congo John Dingell , Virginia 
Congo Howard Berman Cong. Dale Kildee Congo Thomas Bliley 
Congo Zoe Lofgren Missouri ,Congo Bobby Scott 

. Delaware , Congo William Clay Wisconsin ' 
Congo Michael Castle New York , Congo Thomas Petri 
Florida Congo Carolyn McCarthy 
Congo Michael Bilirakis North Carolina 
Congo ChaHes Canady Congo Howard Coble 
Congo Bill McCollum Pennsylvania 
Georgia Congo George Gekas 
Congo Bob Barr Congo Bill Goodling 
Illinois Congo Jim Greenwood 
Congo Henry Hyde, , South Carolina 
Louisiana , Senator,Strom Thurman 
Congo Billy Tauzin Texas 
Massachusetts Congo Sheila Jackson-Lee 
Senator Edward Kennedy Congo Lamar Smith I ' 

Congo Barney Frank Utah 
,Cong. Martin Meehan Senator Orrin Hatch 

I' 



I Sample Letter I· 
(date) 

The Honorable (name of your Senator or Representative) . 
U.S. Senate / U.S. House of Representatives 

Washington, D.C .. 20510/20515' 


. Dear Senator / Representative _.,--____-'--__ 
, 

. I am writing to express my strong support fo~ the Disproportiol}ate 

Minority Confinement (DMC) program and to urge! you to do aI/ you can 

to see that it is -retained and, if at all possible, strengthened . 


. Currently 2/3' of all children in the juvenile justice system are 
children of coior,. despite the fact that only 1/3 of ~Ii children nationwide 
are considered ethnic minorities. African American youth are· seven 
times as likely to be detained' as Caucasian youth. And, although 
surveys show that whites and blacks use drugs at the same rate, 
African American teenage males are locked up :for drug offenses 30 
·times ,the rate of their Caucasian counterparts. 

'·In 1992, the federal government began requi'ring states to address 

the problem of DMC. As a result, many states, have recently begun 

programs to mitigate the fact that too· many children of color are being 

detained. This is not a quota program; no child hqs ever been released 

simply because of the color of his or her skin. " . 


As it passed the Senate, S. 254, the Juvenile Crime . bill, would 

effectively eliminate the DMC program. The accompanying House bill, 

H.R. 1150, not only preserves the DMC program but it also, in a small 

_way, improves it. As these bills move to conference, I would urge you, 
.in the strongest terms possible, to work with the, conferees to ensure 
that any final bill preserves and protects the DMC ~rogram. 

Thank you in advance for your attention to this matter; please let .. 
'me know what I can do to help you in this effort. 

Sincerely, 

(sign and print your name and address) 



I 

WASHINGTON BUREAU ,[ " , 
NATIONAL ASSOCIATION FOR THEADVANCEME;NT OF COLORED PEOPLE 

, ' ,I -	 , 

1025 VERMONT AVENUE, N.W. • SUITE 1120,· WASHINGTON, D.C. 20005 
., , 	 I"", ' 

(202) 638-2269 FAX (202) 638-5936 ' i ' 	 , ' 
, 
i 

',' DISPROPORTIONA'I'E MIN01~rI'Y 
, ' , 

CONFINEMENT:' ; 
Talking Points for S. 254 

, j, 

>- Minority children are incarcerated at disp~oporti6n~te rates 
, th,roughout the nation. ' : 

" ., ' • 	 Despite the fact that children of color ~ake up 'only 1/3 of all 
children nationwide, 2/3 of all incarcerated juveniles are 
considered ethnic minorities. ' j, , 

1 
'i 4' 

f ' , 

• 	 Although African Am,erican youth age 10 to 17 constitute 
15% of the US population in that age group they account for 

, 26% of juvenile arrests; 320/0 'of delinq~ency referrals to ' 
juvenile court; 41 % of juveniles detained in :delinquency 

, 	 'I 

cases; 46% of juveniles in correCtions institutions; and 52% 
of juveniles transferred to adult crimin~1 court after judicial 
hearings. 

• ' In' 1991 : the'long-term custbdy rate for: African Amei'ic:an 
,youth was nearly 5 times the rate for Qaucasian youth " , 

I 
, 

• 	 In 1995, an African American youth was 7 times as likely to 
be held in a public detention facility as: a Caucasian youth. 

'. In 1992, African 'American males· wer~: 
I , 

.' 	6 times more likely to be admitt~d to state juvenile 
facilities for crimes,agalnst other people ' 

• 	 4 times more likely to be admitt~d to: state juvenile 
facilitiesfor property crimes, and' , ," , , ", 

• 	 30 times more likely to be confi~ed ina state facility for' 
drug offenses than their Caucas,ian counterparts. 

~~--------------
~ rates for African American females were essentially the same for crim~s againsfpersons~nd drug, 
'offenses; African Americ,an females were aimost 3 times more likely to :be confined to ~ state juvenile 
facility than their Caucasian counterparts for property crimes ' 

I 

! , 

,, ' 

I 

I 



I 

» In the fJ'lajority of the states, the disproportionate number of 
children of color increases from the early stage of arrest 
through the judicial system to the final stage of secure 
corrections or transfer to criminal court. 

• 	 In California, although minorities comprise 53.40/0 of the 
population, they account for 59% ofall juveniles arrested, 
64% of the juveniles held in secure detention and 700/0 of the 
juvenjl~s placed in, secure corrections~ 

• 	 'In Ohio, minorities comprise only 14.3% of the youth· 
popUlation,' but they account for 30% of the juveniles 
arrested and 43% ·of the juveniles plac~d in sec~re 
corrections. I 

• 	 In Texas, minorities comprised 50% of)the youth population 
· '. but account for 65% of the juveniles held in secure 

detention , 800/0 of the juveniles placedi.n secure ,corrections, 
and 100% of the juveniles held in adult jails. 

, . . 

In 1995, California, Ohio and Texas held nearly 400/0 of all the juveniles in 

custody in public facilities throughout the nation. Statistics .Iike those listed 

above, on the number of children of color who are~etainedby the state, are. 


available for every state. For more information, call the 

Washington Bureau at (202) 63~-2269. 


» Minority youth are much more likely to e~d up in prisons with 
adult offenders. 

• 	 In 1995, nearly 10,000 juvenile cases were transferred to 
adult criminal court by judicial waiver. 'Of these proceedings, 
cases involving African American children were 50% more 
likely to be waived than cases involvin:g Caucasian youth. 

• 	 Overall, African American youth were ,52% of all the children 
and adolescents waived into adult court. 

2 




• 	 Iri two states, Connecticut and Texas, 1000
/0 Qfthe juveniles 

. held in adult jails in '1996 were minoriti~s . 

. • ' Studies show that juveniles held' in adult facilities are 8 times . 
. more likely to commit suicide; are significantly more likely to 
be rearrested, commit new offenses sO:,oner, and commit 
more serious offense~ than children kept in juvenile court. 

, . 

> Minority youth are more likely to be removedfrom their 
. families than their Caucasian counterpart,s . 

• 	 Between 1987 and 1991, out-of-home plaberryents for children 
of color increased significantly for property, drug and public 
order offenses (29%, 30%. and 32% respectively). During these 
same categories,out~of-home placements for Caucasian 
youths noticeably decreased (by 1%, 29% and 15%, 
respectively)' . 

3 



WASHINGTON BUREAU 

NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE· 


1025 VERMONT AVENUE, N.W.- SUITE 1120 • WASHINGTON,D.C. 20005 
(202) 638-2269 FAX (202) 638-5936 . ! 

SETTING THE RECORD STRAIGHT: 

on Disproportionate Minority .confinement in America 

A debate between Senator Orrin Hatch (R-UT) 

and the 


National Association for the Advancement of C610red People (NAACP) 

I • , 

On May 19, 1999, the United States Senate debated an amendment offered by.. 
Senators WeI/stone (D-MN), Kennedy (D-MA), Feinstein (D-CA) and Durbin (D-IL). The 
amendment would have deleted language in S. 254, a bill introduced and authored by 
Senators Orrin Hatch (R-UT) and Jeff Sessions (R-AL) which would have eliminated the 
Disproportionate Minority Confinement (DMe) progrC!m. . 

Begun in 1992, the DMC program directs states to determine if children of dolor are 
disproportionately arrested or incarcerated. If it is determin~d that ethnic mJnorities are 
overrepresented in the juvenile justice system, the DMC prQgram then directs states to 
try to develop a means to rectify the situation. 

The primary opponent ofthe·WellstonelKennedylFeinstein}Durbin amendment was 
Senator Orrin Hatch (R-UT). During the debate, Senator Hatch made several remarks 
that fly in the face ofevery racial ster(jJotype that the NAACP has been fighting for the 
last 90 years. Below are some of Senator Hatch's remarks, along with responses by the 
NAACP. . : . 

The WellstonelKennedylFeinsteinlDurbin amendment faile~ by a vote of 52 to 48. The 
overall bill was passed the next day and now must be considered by the House of 
Representatives. . 

• Senator Hatch says: 
(the amendment) "fails to take into consideration who is committing these 
crimes. If a higher proportion of young African Americans are committing the 
crimes, do we just ignore that because we don't like ;the fact that it is 
disproportionate compared to Hispanic Americans or Anglo Americans? I 
don't see how you get around the fact that the ones who are committing the 
crimes are the ones'who are arrested or incarcerated." 

The NAA CP responds:. 
Department of Justice and FBI studies show that in :1992 (the latest year from 
which data is available) young African American ma,les were 30 times more 

. , . 



. . . 
. likely to be confined in a state· facility for drug offenses than their Caucasian 
counterparts. Yet Department of Health and Human Services studies show 
that proportionally, African American and Caucasian youths use illicit drugs at 
approximately the same rate . 

• . ' Senator Hatch says: 

"; .. there is no such proof of discrimination" (in the American juvenile justice 

system). ' . 


The NAACP responds: . . 

According to statistics gathered as a result of the DMC program, although 

African American youth age 10 to 17 constitute 15% pf the adolescent US 

population, they account for 26% of juvenil.e arrests; 32% of delinquency. 


, referrals to juvenile court; 41 % of juveniles detained i:n delinquency cases; 
46% of juveniles in corrections institutions; and 52% bf juveniles transferred lo 
adult criminal court after judicial hearings. 'In 1996 in! two states, Texas and 
Connecticut, 100% of the juveniles held in adult facilities were children of 
color. 

Overall, despite the fact that children of color make up only 1/3 of all children, 
nationwide, 2/3 of all incarcerated juveniles are considered ethnic minorities .. 

• Senator ,Hatch says: 

" ... these kids are committing crimes. Just because you would like the 

statistics to be relatively proportionate. if that isn't the case, because ,more 

young people commit crimes from one minority classification than another, it 

doesn't solve the problem by saying states should fil1d a way of letting these 

kids out" ' 


.The NAA CP responds: , , 
The Disproportionate Minority Confinement program; simply requires states to 
collect data on the race of juveniles arrested and 'confined. If minorities are . 
disproportionately represented, then states are direc:ted to establish programs 
aimed at decreasing the inequality. The DMC does hot require (or even, 

. suggest) that states release juveniles because of their race, nordoes it 
require that states arrest non-minorities to "even thi~gs out." 

2 




• Senator Hatch says: 

"It is unhealthy for the Government to focus only on reducing the det~ntion of 

minority juveniles." 


The NAA CP responds: ' 

Children of color are clearly arrested. detained, and incarcerated. sometimes 

with adult offenders, at disproportionate rates. It is unhealthy, and indeed 

immoral, to allow this blatant inequality to persist. ' 


'. Senator Hatch says: I 

"The premise of this amendment -- requiring States to provide racial groups ' 
special attention if members of those groups are disproportionately likely to be 
detained --, could be used to justify racial profiling" ' 

The NAACP responds: 
It is very likely that the current disproportionate confinement rates are, in large 
part, the result of racial profiling which already exists. Only by identifying the 
problem, through programs like the DMC, will we be, able to genuinely address, 
issues like racial profiling. Furthermore. if Senator r,fatch is so concern.ed 
about racial profiling, he should help us pass legisla~ion such as the Traffic 
Stops Statistics Study Act '("Driving WhileBlack" bill~, which'died in the ' 
committee he chaired last Congress. ,:

I 

• Senator Hatch says: ' , 

"Look if there is discrimination against minority kids', then you can count on 

me. I Will fight along side of my Democratic colleagues to end that 

discrimination" 


The NAACP responds:' 

Senator Hatch has consistently been given failing grades on the NAACP _ 

legislative report card since being,elected: in the 10sth Congress (1997-1998), 

he opposed the NAACP position 60% of the time. ;Furthermore, in the last 

Congress Senator Hatch co-sponsored legislation to abolish all equal , 

opportunity p~ograms, such as affirmative action. ~enator Hatch also chairs, 

the Senate Committee that has blocked the confirmation of Bill Lann Lee as, 

Assistant Attorney General for Civil Rights for the past year and a half. 


Thus the NAACP looks forward to working with Senator Hatch to eliminate 

discrimination in the juvenile justice system, and hopes that after he reviews 

the facts and information that is available. he ,will reconsider his position on ' ' 

Disproportionate Minority Confinement." ' , 
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Only 1/3 (34%) of the children in this nation' are children of 
color; however, 2/3 of the detained youth in America (63%) are 

, identified as ethnic minorities. 

Source: Sickamund,M., Snyder, R., and Poe-Yamagata, E. (1997). Juvenile offenders and 
victims: 1997 update on violence. Office of Juvenile Justice and Delinquency Prevention 



BLACK JUVENILE REPRESENTATION AT DIFFERENT STAGES OF 

THE JUVENILE JUSTICE SYSTEM 


-0% 1-0% 20%·' ·30-% 40% 50% 60-% 

Percent involving black juveniles 

Although African American youth age 10 to 17 constitute 15%ofthe U.S. 
population, they account for . 
• 26% of juvenile arrests, . 
• 32% of delinquency referrals to juvenile court, 
• 41 % of juveniles detained in delinquency cases, 
•..46% ofjuveniles in corrections institutions, and 
• 52% of juveniles transferred to adult criminal court after judicial hearings. 

Source: Snyder. H. and Sickamund, M. (1995). Juvenile Offenders and 
victims: A National Report. Office of Juvenile Justice and Delinquency 
Prevention. . . 
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" 

DISPROPORTIONATE MINORITY CONFIN.EMENT(DMC) MANDATE 
. . of the j' ' 

JUVENILE JUSTICE & DELINQUENCY PREVENTION ACT . 
(42 U.S.C. 5601 et. seq.) 

. 
. 1 

i· 

CURRENT LAW 

. . t 

Address efforts to reduce the proportion ofjuven,iles detained .or 
confined in secure dt;tention facilities, secure correctional facilities, jails, 
andlockups who are members olminoritygroup~ ifsuch proportion 
exceeds tlu: proportion suchgroups.represent in thegeneralpopulation., 

. , 

. S. 254 

.. ' To the extent that segments ofthe juvenile population are shown to be 
detained or confined in secure detention facilities, secure correctional 
facilities, jails, and lockups, to a greater extent th~n the proportion of 
thesegroups in thegen~raljuvenilepopulation, ~ddr~ssprevention 
efforts designedto reduce such disproportionate 'confinement, without 
requiring the release or the failure to detain any individual, 

H.R. t 150
• 

Addressjuvenile delinquencyprevention efforts and system improvement, 
, .effortsdesigned to reduce,without establishing~; requiring numerical 

standards or quotas, the disproportionate numbe'r ofjuvenile members of 
• minoritygroups, who come into contact with theju.-enile justice system. ' 

,
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, ' , 

ISSUES IN FEDERAL JUVENILE JUSTICE ~EGISLATION 

, THE DISPROPORTIONATE, , , 
MINORITY CONFINEMENT (DMC) MANDATE 

What is meant by "Disproportionate Minority Confinement" and why 
should we 

, 

be concerned? ' 	
' 

Disproportionate Minority Confinement (DMC) .is defined in'the 
Juvenile JU,stice and Delinquency Prevention Act as existing when "the 

" 	proportion of juveniles detained or confined in secu're detention facilities, 
secure correctional facilities, jails; and lockups who are members of 
minority groups .. ~e·xceeds the proportion such groups represent in the 
generalpopulation.,,1 ' 

While the language of the JJDPA specifically;refers to juveniles who 
are "detained or confined," minority over represef'ltation is often a product 

, of actions that occur at earlier points in the juvenile justice system, well 
before placement in secure facilities. In the past 10 years, a growing body 
of evidence has documented'the disproportionality :at all stages of the 
system: 

I' 

Q Although African American youth age 10-17 constitute only 15% of the 
U.S. population, they account for 26% of the juvenile arrests, 32% of 
delinquency referrals to juvenile court, 41 % ofjl!veniles detained in 
delinquency cases, 46% of juveniles in secure corrections facilities, and 
52% of juveniles transferred to adult criminal COIJrt after judicial 
hearings.2 

' 

I See subsection 223 (a) (23) of the Juvenile Justice and Delinquency Prevention Act of 1974, as amended. 
2 Sickmund, M., Snyder, N,H., Juvenile Offenders and Victims. A National Report. Washington, D.C. Office of 
Juvenile Justice and Delinquency Prevention, 1995. ' 	 . 



o 	 As the statistics indicate, the over representation of minority youth is 
greater as youth go deeper into the system, withl the result being that an· 
African-American youth is twice as likely to be arrested and 7 times as 
likely to be placed in adetention facility than .awhite youth.3 . 

. .. 	 . 

It would be easy to simply attribute this large: discrepancy to the fact 
that young people of different racial groups commit different types of 
crimes. However, the data shows this nor to be th~ case, with significantly 
higher rates of confinement for African-American jCJveniles for every offense 
group:4 ' 

o 	 Black males are 6 times more likely to be admitted to state juvenile' 
facilities for crimes against persons than their white counterparts,4 

. ti'mes more likely for property crimes, and an astonishing 30 times more 
likely to be detained in state juvenile facilities for drug offenses than 
white males. 

CJ 	 Black youth are also much more likely to end 'up in prison with adult 
offenders. In 1995, nearly 10,000 juvenile cases were transferred to' 
adult criminal court by judicial waiver, with'case~ involving black youth 

.50% more likely to result in waiver than cases imvolving white youth. 

,:I 	 A study of the juvenilejus1:ice system in Califor'lia found that minority 
youth consistently receive more severe dispositions than white youth 
and are more likely to be cQmmitted to state institutions than white youth 
for the same offenses.5 

,'. . 

What is the DMC Mandate? 

. In 1988, after hearing extensive testimony frOm such groups as the 
NationalCouncii on Crime and Delinquency and the Coalition for Juvenile 
Justice (formerly the National Coalition of State Juyenile Justice Advisory 
Groups) concerning the significant over representation of minority youth in 

3 1d. 	 ( 
~ Austin, 1. and Krisberg, B. et. al. Juveniles Taken Into Custody: Fiscal Yem; 1993. Washington, D.C. Office of 

Juvenile Justice and Delinquency Prevention, 1995. . . . 

5 Jones, M. and Krisberg, B., Images and Reality. San Francisco; CA, National Council onCrime aqd Delinquency, 

1994 .. 
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, , 

State juvenile justice systems, Congress amendedithe Juvenile Justice and 
Delinquency Prevention Act to require the States to address the 
disproportionate confinement of minority juveniles i,n secure facilities. ' 

In the 1992 amendments to the Act, DMC WClS elevated to a core 
, requirement, with future funding eligibility tied to State compliance. 
Specifically; the DMC mandate requires States to (1 ) identify the extent t6 
which DMC exists in their States; (2) assess the reasons for DMC if it 
exists; and (3) to develop intervention strategies to: address the reasons for 
DMC.' The DMCmandate neither requires or suggests the use of 
numerical quotas for arrests or release of any juveflile from custody based, 

,on race. 

Since 1992 prevalence studies to examineJhe likelihood of juveniles' 
being incarcerated in a juvenile corrections facility were conducted in 16 
,states. These studies showed that African American youth had the highest 
'prevalence rates in 15 of the 16 states,and in 2 states it was estimated that 
1in 7 African American'males (compared to 1 in 25 white males) would be 
incarcerated before the age of 18.6 In addition,' although mino'rity' youth 
constituted only about 32% of the youth population in the country in 1995; 
they represented 68% of the juvenile population in Isecure detention and , 
68% of those in secure institutional environments such as training schools.7 

As of 1997, over 40 states had completed the identification and 
assessment phasesand are, either implementing or formulating intervention 
plans. These states are taking important steps to address the factors that 
contribute to minority over representation in the juvenilejustice system, and 
to date no Stat,e has lost any funding for failure to comply with theDMC 
Mandate. ,As more states are completing the assessment phase, it is clear 
that DMC remains a serious problem requiring an ongoing and continuous 
effort to move us closer to a juvenile justice system, which treats every 
youth fairly and equitably, regardless of race or etrinicity. ' 

Prepared by the Youth Lalv Center 
(202) 637-0377 

" Hsia. H. and Hamparian. D. Disproportionate Min~rity Confinement: 1997l:Jpdme. Bulletin.Washington.D.C ' 
Oftice of Juvenile .Justice and Delinquency Prevention, 1998. 
7 ld: . 
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INCARCERATION WITH ADUL TS IS NOr THE ANSWER FOR 

YOUTHFUL OFFENDERS 


Inca'rcerating Youth in Jails with Hardened Criminal~ Results in Tragedies' 

Research de'monstrates that children in adult iilstitution9 are five times more likely to 
be sexually assaulted twice as likely to be beaten by staff, fifty percent more likely to 
be attacked with a weapon,1 and eight times more likely; to commit suicide2 than . ' 
childre,n 'confined in a juvenile facility. ' 

.., 	 In Ohio, six'adult prisoners 'murdered a 17-year-old boy while he w'asincarcerated 
in the juvenile cellblock of an adult jail.3 

. . 	 . . 

-, 	 In Florida, a 17-year-old mildly retarded boy who ple<;3ded guilty to sexual battery 
was strangled to death by his 20-year cellmate. Both the youth's attorney and the 
sentencing judge had tried unsuccessfully.to get the boy into treatment rather 

, . than prison.4 	
. 

., 	In Ironton, Ohio, a 15-year-old girl ran away from home overnight, then returned 
to her parents, but was put in the adult county jail by:thejuvenile court judge lito, 
teach her a lesson." On the fourth night' of her confinement she was sexually 
assaulted by a deputy jailer. M9re than 500 children: had been invarcerated in the 
jail over a three year period, many for truanCl and other status offenses (which 
would not be crimes if committed by adults).: ',' ".', 

., ,In Boise, Idaho, a 17 -year-old boy was held in the adult jail for failing to pay $73 fn 
" " 	 1 

traffic fines. Over a 14-hour period, he was tortured and finally murdered by other 
prisoners in the cell. Another teenager had been beaten unconscious by the 

! Jeffrey Fagan, Martin Forst, and T. 'Scott Vivona. "Youth in Prisons and Tr~ining'~chools: Perceptions and,Consequencesofthe 
Treatment Custody Dictionary." Juvenile and Family Court Journal, vol. 40, no. I, 1989.', . . 
: Michael G. Flaherty, " An Assessment of the National Incidence of Juvenile Suicide in Adult Jails,. Lockups~ and Juvenile 
Detention Centers." The University of Illi~ois, Urbana-Champaign, 1980. . 
" Kristen DelguzzL Prison Security Went AWl)': Youth Killed When Adults Entered Cellblock. Cincinnati Inquirer, April 30, 1996. • 

, atBI. 	 . . . . j . • ' 

4 Douglas C. Lyons, Teenage Rapist Dies in Prison. Ft. Lauderdale Sun Sentinel, June 12, 1997, at 3B. 
~ See Doe v. Burwell (Ohio). 	 . 
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same inmates several days earlier. More that 650 children had been held in the 
jail over a 3-year period, 42% for. traffic offenses and 170)0 for statusoffenses.6 

:;.- In LaGrange, Kentucky, a15-year-old boy was confifled in the adult jail for 
refusing to obeyhis.mother., Soon after go got in the jail, he took off his shirt, 
wrapped one sleeve around his neck and the other ~round the bars of his cell, 
and hanged himself. Jail records showed that 1,390; children were held over a 4
year period, most for minor and status offenses.7 

" ' 

':;'- In nJral Glenn County, California, a 15-year-old girl was taken to the local jail for 
staying out past curfew. After several days, she had a detention h¢aring, but was 
not released. When she went back to her cell, she h:anged herself.8 

, 

:;.- In Knox County, Indiana, a 17-year-:old girl was held in the county jail for 
shoplifting a $6 bottle of suntan lotion.' Despite a history of emotional problems, 
she was put in an isolation cell. Several hours later, she committed suicide by" 
hanging herself."g .' 

, 

Research Demonstrates that Prosecuting Children in Adult Court Doesn't 

Work 


,Recent research demonstrates that transferring children from juvenile court to adult 
court does not decrease recidivism, ar:'d in fact may hav:e the unintended 
consequence of increasing crime. 

Two recent Florida studies comparing the reCidivism rates of juveniles who were 
transferred to criminal court with the recidivism 'rates ofthose who were retained in 
the juvenile system showed that juveniles transferred td adult court had significantly 
higher rates of recidivism; Not only were those transferred more likely to re-offend, 
but the research indicated that they did so almost twice ,as quickly, and were 
arrested for more serious offenses, than youth who were retained in the juvenile 
court system and provided'some form of treatment servioes. 10 

'. , ' 

Another study, comparing yo.uth in New York who were prosecuted in adult court 

with youth with similar charges and prior records in New Jersey who were 


. 6 See Yellen v. Ada County (Idaho), 
7 ' 
See Horn v. Oldham County (Kentucky), 

8 See Robbins v. Glenn County (California). 
\)See Whihite v. Kirkham (Indiana). 
III Donna M. Bishop, Charles Frazier, et a!., "The Transfer ofJuvenilesTo Criminal C,ourt: Does It Make A Difference?" 42 Crime 
& Delinquency 171 (April 1996). And see. Donna M.Bishop, Charles Frazier, et. aI., ':The Transfer of Juveniles to Criminal 
Court: Reexamining Recidivism Over the Long Tenn" 43 Crime & Delinquency 548 (October 1997). ' 
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prosecuted in juvenile court, demonstrated that convictions were no more likely in 
·adult court, punishment was imposed less swiftlY"incarceration was less likely, and' 
sentences were nearly identical. 11 

We Do Know What Works 

Pr()tection - In 1974, Congress passed the Juvenile Justice and Delinquency 
Prevelltion Act, making federal funds available for States to improve their juvenile 
justice systems. To qualify for funding, States were required to assure that juveniles 
would be separated from adults in all stages of custody and that "status offenders" 
and non-offenders such as abused and neglected children would not be 
incarcerated. In 1980, Congress amended the Actto require that S,tates remove 

· juveniles from adult jails in response t6 studies which s,howed that despite the 
separation requirements of the original Act"almosthatf;a 'million children were still 
housed in adult jails and lockups each year .-- sometim~s in solitary confinement 
cells or windowless rooms,to achieve separation. 12 At the same time, Congress 

.	also created the flexibility needed by local law enforcerpent by allowing police to . 
detain juveniles who are charged with delinquent offen~es for up to six hours in adult 
jails, and in rural areas for up to 24 hours in adult jails ~o permit arrests and 
appropriate investigation of a case. '," 

The Act has been tremendously' successful. Prior to the Act, States reported that as . 
many as 500,000 juveniles were held each year in adult ja!ls and lockups.13 That 
figure has been reduced to approximately 1.0,000 in 1995; with the two states that 
are no lon~er participating in the program accounting for over 7,000 of those " 
violations. 4 Maintaining the separation and jail removal requirements in the federal 
law is .imperative. Unfortunately, We know from experience what happens when 

, children are left in jails and allowed contaCt with' adLilts:--.violence and tragedies. 

Prevention -- The research demonstrates that aggressive prevention programs' and' 
alternatives to incarceration are most effective in reduCing crime. In fact, when 
asked to rank the long-term effectiveness of possible' crime fighting approaches, 
police chiefs picked "increasing investments in programs that help all children and 
youth get a good start" as "most effective" nearly fur ti~es as often as "tying more 

, 

II Jeffery Fagan. "The Comparative Impacts.of Juvenile and Criminal Court Sancti~ on Ado]escentFelony Offenders" (1991) , 

Ie Michael G. Flaherty, "An Assessment of the Nationai Incidence of Juvenile Suici4e in'Adult Jails, Lockups, and Juvenile .'. 

Detention Centers." The University of Illinois, Urbana-Champaign, 1980 ; 

13 "Fixing a Broken System: AReview oftheOJJDP Mandates," hearing beforetbe:Subcommittee on Youth Violence of the . 


· Senate Judiciary Committee,. 105111 Congress, 151 session (1997) (testimony of Shay Bilchik. Administrator, OJJDP 
Hid.' 	. 
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. 	 juveniies as adults.,,15 Numerous studies have established the effectiveness of 
prevention programs which successfully address the risk factors that often le~d to' 
children engaging in delinquent activities. 

~ A study of the Big Brothers/Big Sisters mentoring program showed that children 
participating in the program were 46% less likely to i~itiate drug use, 27% less 
likely to initiate alcohol use, 33% less likely to commit assault, and skipped 50% 
fewer days of school than children who did not participate in'the program.16 

:;.. 	 A Columbia University study of low-income housing developments in which Boys 
and Girls Clubs had been established showed that dr;ug activity was 22% lower, 
and juvenile arrests were 13% lower than in similar developments without a 
Club. 17 , 	 " ,. , 

~ A 1996 Rand study found that crime prevention efforts were three times more 
cost-effective than increased punishment. Arrests for students who participated 
in graduation incentive programs were 70% lower than non-participants.18 

);- 'Studies of a number of community recreation programs showed that the services 
are effective crime reduction investments that yield qramatic results. For 
example, Cincinnati's violenceprevention, education, social and recreation 
programs resulted in a 24% drop in crime. A similarigang reduction'program in 
Fort Worth, Texas, resulted in a 26% drop in gang-related crime. 19 . .' 

Congress should follow the advice of law enforcem,ent professionals and 
others who have studied these issues and workedi'n the trenches and know 
that increased incarceration and jailing children with adults will not solve any 
problems and-will only make the situation worse. I 

Prepared by the YOUTH LAW CENTER 

1325 G Street, N.W., Suite no 


Washington, D.C. 20005 

(202) 637-0377 


.. 	 , 
. 	 15 McDevitt, "Police chiefs Say More Governments Investments in Kids are Key to Fighting Crime," fight Crime: Invest in Kids 

(July 1996) ,: . 
III Tierney, Baldwin-Grossman and Resch, "Making a Difference: An Impact Study of Big Brothers/Big sisters," Public/Private 
Ventures, November 1995, ' . ! 
17 Schinke. Orlandi and Cole, "Boys & Girls Clubs in Public Housing Developmen~: Preve~tion Services for Youth at Risk," 
Journal of Community Psychology, 1992. ,! '. 
18 Greenwood, Model, et. aI., "Diverting Children from a Life of Crime: Measunng:Costs and Benefits," Santa Monica: RAND 
Corporati~n (1996) . .: 
19 National Recreation and Park Association, "Beyond Fun and Games: emerging Roles of Public Recreation," (October 1994)' 
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The Honorable Henry J. Hyde 
Chahman 
Committee on the Judiciary 
Unite~ States House of Representatives 
'Washington, D.C. 20515 

Dear Mr. Chairman: 

I am writing to provide you and the other conferees with the Administration's views 
regarding various provisions ofS. 254 and H.R. 1501. As our children begin returning to school 
later this month, the conference should seize the opportunity to make our schools and 
communities safer by taking common-sense steps to keep guns O\1t of the wrong hands, prevent 
youth violence, and steer young people away from crime. We look forward to working with you 
to reconcile the two bills and produce a balanced and bipartisan juvenile crime bill- with the 
Senate-passed gun provisions that effectively addresses juvenile crime including the 
devastating impact ofgun violence on our young p,eople. ' 

As the Administration's past juvenile crime proposals have demonstrated, we believe that 
juvenilejustice requires a balanced appro~ch - one that couples tough sanctions that hold 
juveniles accountable for their conduct with effective delinquency prevention and early 
intervention measures. We must not lose sight of the fact that the overwhelming majority ofour 
Nation's young people do not engage in crime or delinquency. Most of them are wonderful, 
hopeful children who not only want to succeed, but also to live in and support safe and livable 
communities. Indeed, it is critical to remember that in the approximately 20 years since this 

,Nation began collecting the relevant data, the percentage of America's youth ages 10-17 arrested 
for a violent crime has never exceeded one-half ofone percent. Therefore, we need to punish 
appropriately that small portion of violent offenders. At the same time, we must help 
communities and families provide effective, comprehensive support for the many millions of 
young Americans who may be at risk for delinquency, but who can be helped to become 
productive and law-abiding citizens. 

Just last week, the Centers for Disease Control and Prevention (CDC) reported that 
violent activity by America's teens dropped significantly between 1991 and 1997. The 
percentage of teens who reported carrying guns and other weapons fell from 26 percent to 21 
percent, while the percentage of teens who reported fighting fell from 43 percent to 37 percent. 
Even more dramatic is the significant drop in juvenile arrest rates for violent crimes. The arrest 
rate in 1997 was a full 23 percent lower than in the peak year of:1994. 
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Among the reasons for these dramatic d~lines in youth vil(lence is·the infusion of . 
community police officers into Cities and towns across the nation ~ law enforcement personnel 
who have worked in close partnership with prosecutors, parents, school officials, and youth 
workers, as well as with concerned government officials, practitioners, and citizen volunteers 
to help America's communities get their young people back on track. The 106th Congress can 
promote continued declines in youth crime by embracing a comprehensive approach to 
community safety that includes support for law enforcement and for America's youth. 

We stand at a l?ivotal moment in our ongoing effort to reduce gun-related crime and 
violence, especially as they affect our children. Although the number ofviolent crimes 
committed with firearms has fallen by 27 percent since 1992, 13 young people in America die 
every day due to gun violence. In fact, the firearm homicide rate for children under 15 years of 
age is 12 times higher in the United States than in 25 other industrialized countries combined. 
The Columbine High School murders, the workplace shooting in Atlanta, and this week's 

. shooting spree at the North Valley Jewish Community Center in Los Angeles underscore this 
shocking statistic and provide a grim reminder ofhow much mory we must do to reduce firearms 
violence. We can - indeed we must - build upon the successes of existing state and federal laws 

I . 

to provide greater protections for our children and all ofour citize;ns, and make it more difficult 
for young people and,criminals to get their hands on guns in the first place. 

I 

Our specific views, detailed in the accompanying document, reflect our overall approach 
to protecting public safety by strengthening law enforcement efforts, enhancing support for 
children through effective prevention measures, and keeping guns out of the hands ofcriminals 
and children. It will take common-sense measures like the Senate gun provisions to make our 
strategy a reality. 

, 
First, the federal government must support the compreheI?-sive efforts of state and local 

governments that handle the vast majority of issues concerning children, families, and 
communities, including the crime and delinquency that can result when any of those begin to 
falter. Consequently, the Administration believes it is a critical ~ederal responsibility to provide 
adequate funds to states and communities, supporting the spectrum of necessary activities in a 
way that ensures both necessary flexibility and the fundamental protection ofjuvenile;s. 

j 

Second, although we provide direct federal inve?tigative and prosecutorial resources in a 
relatively small number ofjuvenile cases, we need to have strong laws in place for those 
occasions. Notably, since the majority of these cases arise in Indian country, we must pay 
particular attention to the needs ofthe tribes in the creation and execution oflaws concerning 
juveniles in the federal system. 

Third, in order to protect the safety and well-being ofjuveniles throughout the Nation, we 
simply must have sensible, effective measures to keep guns and explosives away from them, and 
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from criminals who would harm them and the rest of us. In 1997,:74 percent of the homicides 
committed by 18- to 20;.year-old offenders involved firearms. And from the mid-1980s to the 
early 1990s, youth homicide victimization rates doubled, increasing at a higher rate than any 
other violent crimes for which statistics are available. We urge the conferees to ensure that 
measures to restrict youth access to guns are included in the final bill. 

Our detailed analy,sis and comments concerning H.R. 1501 and S. 254 are provided in the 
attached document. First, however, we would like to highlightseyeral specific provisions that 
the Administration believes must be included in the final juvenile crime bill that is forwarded to 
the President for his signature. 

I 

Close the gun show loophole. The Brady Law's background chec,k requirement has worked to 
prevent more than 400,000 illegal, over-the-counter gun sales to felons, fugitives, and other 

. prohibited persons. The Brady Law's requirement, however, does not apply to the many guns 
sold by unlicensed gun sellers at gun shows. In a bipartisan vote,the Senate passed a provision 
that would close this loophole in the Brady Law, and would also allow law. enforcement to trace 
firearms sold at gun shows if those firearms were later used in crime. The Semite provision does 
this without weakening current law, creating any new bureaucracies, or intruding on the interests 
of law-abiding gun buyers and sellers. The Administration strongly supports the Senate's gun 
show provision and the instruction ~ approved overwhelmingly by the House - that the conferees . . 
produce a final bill that includes meaningful legislation to close the gun show loophole once and 
for all . 

. Require safe storage devices io be sold with every handgun. Safety locks and gun lockboxes can 
prevent some crime and many accidental shootings. Every gun sold in the United States by a 

. . ' ! 

licensed firearms dealer should have such a device with it. The Administration supports the 
Senate's provision requiring such devices to be sold with every handgun. 

Keep guns out ofthe hands ofpersons who have committed serious juvenile offenses. Our 
federal gun laws recognize that persons who commit serious violent criminal offenses should not 
be allowed to possess firearms. However, persons who commit serious drug or violent criminal 
offenses as juveniles are not prevented from owning firearms once they reach the age of 
majority. This is simply wrong. Although the Senate passed a measure designed to address this 
problem, the provision contains language that could delay its implementation indefinitely. The 
Administration looks forward to working with the conferees on this important provision. 

Ban the importation oflarge-capacity ammunition clips. The 1994 Assault Weapons Ban was 
passed to limit the general public's access to assault weapons and magazines with a capacity of 
more than 10 rounds. The 1994 law, however, contained a provision to allow possession and 
importation of existing large capacity ammunition clips. This has led to an influx of imported 
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large capacity clips. The Senate passed a provision ,-- which the Administration fully supports 
to close this loophole. 

Prohibit youth from possessing assault weapons. As noted earlier:, youth gun access remains an 
especially serious problem. S. 254 includes a provision prohibiting anyone less than 18 years of. 
age from possessing a semiautomatic assault weapon. The Administration supports this sensible 
prohibition, but believes that it does not go far enough. Congress should adopt the 
Administration's proposal to prohibit anyone less than 21 years of age from possessing assault 
weapons and handguns. 

Provide effective firearms enforcement. Over the past several years, the Justice and Treasury 
Departments have supported several innovative and effective firearms enforcement programs 
around the country, including Project Exile in Richmond, Virginia and Operation Ceasefire in 
Boston, Massachusetts, among others. Every one of these programs has been developed 
collaboratively by state and local as .well as federal officials and tailored to address the gun 
violence problem specific to the locale by enforcing the toughest laws available. These 
partnerships have resulted in a significant increase in the overall number of firearms prosecutions 
in this country .. Since 1992, the combined number of federal and state firearms convictions is up 
sharply, and about 22 percent more criminals were incarcerated for state and federal weapons 
offenses in 1996 than in 1992. The number of federal gun cases in which the offender gets five 

.or more years in prison is also up by more than 25 percent. We support giving our United States 
Attorneys and the Bureau of Alcohol, Tobacco and Firearms the resources they need to work 
with state and local authorities in developing and expanding individualized firearms violence . 
reduction programs in their jurisdictions. However, the Senate and House Bills include 
provisions that would diminish the effectiveness of these programs by mandating the wholesale 
federalization ofcrimes even when state or local laws provide more stringent penalties, and 
would prevent states from implementing their own intensive firearms prosecution programs. 
These provisions should be dropped. 

Strengthen firearms and explosives laws. We strongly support provisions in the Senate and 
I 

House Bills to strengthen our federal firearms and explosive laws. For example, we support 
strengthening the crime gun tracing system and increasing the penalties on "straw purchasers" 
and others who facilitate illegal gun trafficking; prohibiting juvenile possession ofexplosives; 
and extending background checks and permit requirements to the purchase and possession of 
explosives by adults. 

. ~ 

Prevent juvenile crime before it starts. We appreciate the inclusion this year of significant 
funding provisions that reflect the Congress' commitment to fund juvenile crime prevention. We 
urge the conferees to adopt the Senate Bill's 25 percent carve-our for prevention from the 
Juvenile Accountability Block Grant, and to ensure adequate, targeted funds for primary 
prevention. . 
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Reform the federal juvenile justice system. As stated abovy, the federal government plays a small 
but vital role in investigating and prosecuting juvenile cases. Fed~ral prosecutors need certain 
additional tools to bring their cases in a just and efficient way, and ina maniler that does not ' 
unduly burden victims, witnesses, or the' resources of the courts. However, these additional tools 
need not compromise unfairly the rights or interests ofjuveniles. We urge the conferees to adopt 
an appropriate balance, as described in the accompanying views letter . 

. Preserve the "core requirements." States need flexibility to develop and implement their own 
juvenile justice policies. However, there are certain fundamental areas in which we know from 
documented, tragic experience - that federal baselines save lives. The four "core requirements" 
that serve as funding conditions in the Juvenile Justice and Delinquency J;>revention Act of 1974, 
as amended, have protected thousands ofjuveniles in 'state juvenile justice systems from serious 
physical and emotional harm, and have addresse~ the critical issue ofracial disparity in the 
juvenile justice system. The Administration commends the Hous~ and Senate for the substantial 
steps they have taken to protect these requirements. We are disappointed, however, with the 
Senate's virtual elimination of the requirement relating to Disproportionate Minority 
Confinement, and we urge the conferees to retain that requirement as the House has done. 
Additional recommendations concerning these requirements are detailed in the accompanying 
views letter. 

Break the link between mental health problems and crime. We must take seriously the 
relationship between mental illness and delinquency. Too often, children with mental health 
problems end up in the juvenile justice system having never been treated for their problems, and 
then, once in the system, still do not get the care they need.' We commend both houses for 
adding provisions to their bills this year that begin to address mental health needs in the juvenile 
justice system. 

Ensure juvenile justice resources for Indian tribes. While juvenile crime has fallen on average 
nationwide, it is rising in Indian country. The Administration urges the conferees to make Indian 
tribal governments directly eligible for all of its juvenile justice fup.ding streams. Eliminating the 
state "pass-through" gives appropriate deference to tribal sovereignty and streamlines the process 
for getting funds to tribal communities. In addition, we strongly 'advise the conferees' to include 
section 1626 ofthe Senate Bill, which provides much-needed amendments to the federal criminal 
code to address crime in Indian country, in the final bill. 

I 

We note that this letter and the accompanying document incorporate the analysis ,of the 
Department of the Treasury on the firearms provisions, and that the Department ofEducation 
will separately communicate the Administration's views concerrling certain provisions under its 
jurisdiction. . 
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We hope that the conferees will ensure that the final bill includes the major provisions we 
have described above, as well as the comments included in our accompanying views letter. We 
are sending similar letters to Chairman Hatch and Chairman Goodling. Of course, we are ready 
to work with the conferees and their staff, as needed, to accomplish these goals. 

Sincerely, 


Jon P. Jennings ' 

Acting Assistant Attorney General 


cc: 	 The Honorable John Conyers, Jr. 
Ranking Minority Member 
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INTRODUCTION, 


This document contains the detailed views ofthe United States Department of Justice, 
including the views of the Department ofthe Treasury with respect to the firearms and 
explosives provisions, on H.R. 150l, "Juvenile Justice Reform Act of 1999" and its companion 
bill, S. 254, "Violent and Repeat Juvenile Offender Accountability and Rehabilitation Act of 
1999," which was the basis for theSenate amendment to H.R. 1501. 

Part I of this document addresses S. 254 and provisions of the House-passed version of 
H.R. 1501 that correspond to it, where those correspondences exist. Remaining provisions of the 
House-passed version ofH.R. 1501 are addressed in Part II. 

I 

Page numbers in parentheses throughout this document refer to the Senate and House 
versions ofS. 254 and H.R. 1501, respectively. For S. 254, they refer to the GPO version of the 
bill as it was engrossed in the Senate. For H.R. 1501, they refer to the GPO version of the bill~ 

. that was placed on the Senate calendar (number 1'65) on June 23, 1999. Unless otherwise 
indicated, references to "the Department" are to the Department of Justice. 
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PART I -S. 254 AND EQUIVALENT 

PROVISIONS OF H.R. 1501 


TITLE 1- JUVENILE JUSTICE REFORM 

Title I of S. 254 and Title II ofH.R. 1501 concern chapter 403 oHitle 18, United States 
Code.' One of the most prominent features of both titles is substantial reform of the means by 
which federal prosecutors may proceed against juveniles as adults. 

, , 

At present, the decision whether to charge a juvenile as an 'adult is, in all cases, made by 
the federal court. Except where transfer is mandatory (in the case of certain recidivists), the 
government has the burden of persuading the court that prosecution as an adult is in the interest 
ofjustice. Under H.R. 1501, the court would be removed altogetHer from the proce~s of 
determining whether to charge a juvenile as an adult; that decisio'l would be made by the 
prosecutor, with no judicial review. Indeed, in some circumstances under H.R. 1501, the federal 
prosecutor would be required to proceed against 'a juvenile as an adult, unless he or she certified 
that it was in the interest ofjustice to proceed otherwise. Under S; 254, the court would continue 
to have a role in the decision whether to prosecute a juvenile as an adult, except with respect to 
juveniles 16 years of age or older charged with the most serious violent or drug offenses. In all 
other instances, the court, upon the defendant's motion, would review the prosecutor's decision to 
seek adult prosecution, but the burden of persuasion would be on the juvenile to convince the 
court that juvenile, rather than adult, proceedings were in the interest ofjustice. 

In place of either of the above measurt?s, the Department would prefer a scheme that 
essentially leaves the current system intact, whereqy the prosecutdr must apply to the court for an 
order transferring the juvenile for adult prosecution. The only exception would be for juveniles 
16 or older charged with one ofthe most serious crimes- namelY,murder, voluntary 
manslaughter, assault with intent to commit murder, aggravated sexual abuse, robbery, 
carjacking, and certain serious drug trafficking offenses, or an attempt or conspiracy to commit 
any of these offenses. In those cases, the determination to prose~ute a juvenile as an adult 
would lie solely'iri the hands of the federal prosecutor. In addition, in all other cases, where the 
prosecutor applied to the court, there would be two'measures designed to speed proceedings in 
light of the interests ofvictims and witnesses: expedited judicial review ofthe prosecutor's 
application, and elimination of the juvepile's right of interlocutory appeal. The Department 
belIeves that this scheme both protects the fundamental interests ofjuveniles and permits 
prosecutors to proceed with appropriate dispatch. We urge the conferees to adopt this approach 
and are prepared to work with staff on appropril;lte language to aCfomplish this purpose. , 

Closely related to the question ofby what means federal prosecutors may try juveniles as 
adults is the question of for which crimes federal prosecutors ma:v try juveniles as adults. S.254. 
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permits adult prosecution for any felony. H.R 1501 would permit adult prosecution for an 
enumerated list of felonies and misdemeanors. In our view, the predicate offenses permitting a 
transfer for adult prosecution need not and ought not be expanded 'to the extent proposed in either 
the Senate or House bills, but should retain the scope of current law, except for the addition of 
conspiracies to commit drug trafficking violations, so as to enable adult prosecution ofthe 
.leaders of drug gangs. (The conferees may also want to consider the additional "misdemeanor" 
of possession ofa gun in the schoolyard; see discussion below, page 9.) 

In addition, the House and Senate bills take several impoit~mt steps in the area of federal 
juvenile justice reform. Each would alter present law so that federal juvenile delinquency 
proceedings are presumpti'vely open, rather than closed, to the public. This measure, which 
follows the lead ofmany states in this area, is important in order t~ preserve the continuing 
confidence of thepublic in the juvenile just'ice system. Second; bpth bills extend the possibility 
of confinement upon adjudication as a delinquent until age 26, and permit the imposition of other 
sanctions such as fines and supervised release. Under both bills, ~ecords of federaljuvenile 
delinquency adjudications would be kept and maintained in a more appropriate fashion and will 
be better available for l~w enforcement and other purposes. And finally, each bill would 
continue the authority ofIndian tribes to determine whether to allow the prosecution as adults of 
younger Indian juveniles for actsGommitted in Indian country (th,ough H.R. 1501 applies this 
"opt-in" provision only to 13 year olds rather than, as we recom~end, 13 and 14 year olds). 

Although we prefer the approach described above over either of the two bills, as between 
S. 254 ,and H.R. 1501, the Department ofJustice favors the approach in S. 254, because it 
maintains a greater role for the court in the determination whether to bring adult charges against 
a juvenile, and is closer to the Department's position. In addition, the Senate bill takes important 
steps to prohibit the commingling ofjuveniles and adults in federal custody, whereas H.R. 1501 
does not. " 

Unlike H.R. 1501, however, which is generally well draft~d to accomplish its purposes, , 
S. 254 contains several flaws which, unless corrected, would render it unacceptable or even (in 
one instance) unenforceable. The following. identifies the main problems in S. 254: 

CHOICE OF FEDERAL OR STATE PROSECUTION. 

In response to valid concerns about the over-federalization ofjuvenile crime in earlier 
drafts of the bill, S. 254 corrects that imbalance. Indeed, it now goes so far in the other direction 
that the Department is concerned that S. 254 as written could jeopardize all federal prosecutions 
ofjuveniles.. 

S. 254 § 102, amending 18 U.S.c. § 5032(a)(2)(B) (page,s 15-16), would require federal 
prosecutors to "exercise a presumption" in favor of referral to a state or Indian tribe that has 
penal provisions criminalizing the conduct at issue and that has jurisdiction over the juvenile, 
unless the prosecutor certifies that the state or tribe declines or will'decline to assume jurisdiction 
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, 
"and" that there is a substantial federal interest in the case. This i~ - as to those predicate crimes 
for whi~h there is now the ability to independently ass.ert federal jurisdiction over acts ofjuvenile 
delinquency upon a certificate of substantial federal interest (essentially violent felonies, certain 
drug felonies, and misdemeanor violations of the Youth Handgun:Safety Act (see the first 
paragraph of 18 U.S.C: § 5032) -:- contrary to present law and would create extremely serious 
obstacles to appropriate federal prosecutions 

H.R. 1501 continues current law by using "or" rather than:"and". See H.R. 1501 § 201. 

We hope that the conferees will adopt the House approach to this issue. 


The Department is also concerned about the ambiguity of. the phrase "exercise a 
presumption." It is not clear to us what this phrase is intended to mean. If"exercise a 
presumption" means that the prosecutor must refer the case to a s~ate or tribe in the 
circumstances described (note that the word· "presume" alone would not carry this meaning, but 
"exercise" a presumption may wen mean that the prosecutor mus~ honor the presumption by 
making the referral), then the use of "and" win effectively preclude a federal role in juvenile 
proceedings and prosecutions, except in the rare case where the prosecutor can certify that the 
state or tribe has declined or will decline jurisdiction. Thus, no matter how strong the interest is 
in proceeding federally with the case, federal prosecutors would be prevented from going 
forward. For example, many Indian tribes have criminal codes that include even the most serious 
violent offenses such as murder, even though they are limited in meting out punishment to a 
maximum of one year in prison. The great majority ofjuveniles prosecuted federally are Indians 
who are subject to the concurrent Jurisdiction of tribal courts; however, there is also an 
overriding federal interest in these. cases in part because of the inadequacy of potential 
punishment by the tribal authorities. But under S. 254, however,unless the tribe indicated it 
would not prosecute, the United Stlltes could not try the individual. This would have devastating 
consequences for public safety, yvhich' the Department ,:ants to avoid 

On the other hand, the phrase "exercise a presumption" could be construed merely to 
create a presumption that the prosecutor can ignore for good cause. Such a construction would 

. give :rise to. other concerns. The bill neither sets forth a standard for overcoming the 
presumption, nor provides for a certificate addressing this possibility. Thus, the Department is 
concerned that, at the very least, if a prosecutor went forward with a federal proceeding, the 
government would be forced to litigate over whether it had prop¢rly decided to honor the 
"presumption" in favor of referral to the state or tribe. Nothing i~ the bill makes this a non
litigable issue. 

. 
In short, either interpretation of this phrase presents serious difficulties and is at odds 

with both current law and sound policy. Indeed, this problem is 'so serious as to potentially 
render all ofTide I unenforceable, and unless this problem is corrected, the remaining issues 
with Title I, discussed below, maybe irrelevant. The Departmerlt is hopeful that the drafters did 
not intend this result, and that this provision can be adjusted in conference to preserve the 
structure of current law, i.e., so that as to felonies (and misdemeanors under the'Youth Handgun 
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Safety Act, as well as the Gun-Free School Zones Act, as discussed below), federal cognizance 
over the juvenile can be obtained upon certification of a substantial federal interest alone. One 
wayto accomplish this is to amend S. 254 § 102, amending 18 U.S.C. 5032(a)(2)(B) (pages 15
16), by striking "and" between clauses (i) and (ii) and inserting "or", and by inserting at the 
beginning of clause (ii) the following: "in the case ofa felony offense or an offense under section 
924(a)(4) or (6) of this title". 

ADULT PROSECUTION MAY RETREAT FROM CURRENT LAW 

S. 254 § 102, amending 18US.C.§ 5032(a)(I)(B)(page ~4), would require prosecution 
as an adult (i.e. criminal prosecution) of any person over age 14 charged in federal court with 
certain felonies. Under current law, violations of 18 U.S.C. § 922(x) (juvenile in possession of a 
handgun), a misdemeanor, c.an also result in adult prosecution. In order to carry forWard this 
ability under S: 254; the Department urges the conferees to add a reference to 18 US.C. § 922(x) 
(or to its penalty provision, 18 U.S.c. § 924(a)(6» if that offense is not elevated under the bill to 
felony status. The equivalent House provision is found in H.R.lSOI § 201, amending 18 U.S.C 
§ 5032(b)(4) (page 65). Under S. 254 § 601, amending 18 US.c. § 924(a) (page 362), the basic 
possession offense is left as a misdemeanor (see page 362), but under S. 254 § 851, amending 18 
US.C. § 924(a) (page 390), it is made a five-year felony. IfS. 25.4 § 601 prevails, 18 U.S.c. § 
922(x) should be added to 18 US.c. § 5032 as a predicate foi adult prosecution notwithstanding 
its misdemeanor status. (The Department also notes a technical flaw in § 851 of S. 254 in that, 
on page 390, line 14, the reference to 922(x)(2) should be to subs~ction (x)(3), as this is the 
possession offense (see page 393), whereas subsection (x)(2)is the transfer offense. Also, on 
page 394, line 7, "temporary" should be inserted before "possession," just as that wQrd appears 
on line 4, to clarify that the possession for the specified exempted activities is temporary.) 

Another potentially troublesome omission in S. 254 (also one mirrored in current law) 
with respect to adult prosecution is the Gun-Free School Zones Act, 18 U.S.C. § 922(q){see P.L. 
101-647 § 1702(a». This offense, notwithstanding its five-year maxirimm prison term, contains 
the unusual language, set forth in the penalty provision, 18 US.C. § 924(a)( 4), that it must be 
considered as a misdemeanor "for the purpose ofany other law."· Unless this language is 
changed, no adult prosecution under the proposed revisions to 18U.S.C. §5032 will lie for a § 
922(q) violation, nor could a fingerprint-supported record for this offense be kept under 
proposed 18 U.S.c. § 5038 relating to an adjudication of delinquency. S.254 § 108, amending 
18 U.S.c. § 5038 (page 40). Although state and local authorities: will handle the. vast majority of 
these cases as is appropriate, removing the misdemeanor language from the penalty provision 
of the Gun-Free School Zones Act would anow for federal prosecution as an adult under the 

. amended § 5032 for certain serious violations of 18 US.c. § 922(q). Absent amending the 
. I 

penalty for 922(q), listing the statute as a predicate for adult prosecution remedies the bar to an 
adult prosecution but not the record keeping problem. For these reasons, the Department 
supports the language in H.R. 1501 that lists 18 US.C. § 924(a)(4) as a predicate for adult 
prosecution (H.R. 1501 § 201, amending 18 US.c. § 5032 (pag~ 65». 
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REVIEW ABILITY CERTIFICATION 

The Department is concerned about some of the provision~ related to certifications for 
federal prosecution because of the possibility that they could be construed to provide for 
inappropriate court review ofprosecutorial decisions. 'S. 254 § 10~, amending 18U.S.C. § 
5032(a)(1)(B) (page 14), states that a juvenile may be prosecuted in federal court "upon 
certification by the Attorney General (which certification shall not be subject to review inor by 
any court, except as provided in subsection (d)(2))." Subsection (d)(2) on page 17 however, 
permits the juvenile to move the court to order that the juvenile be proceeded against as a 
delinquent. The Senate bill does not on its face permit the court to review the government's 

. certification that a state has declined jurisdiction or that a su1Jstantial federal interest exists. The 
latter addresses a very different issl,le from the one posed by the juvenile's motion. The motion 
asks the court to consider whether a delinquency proceeding - rather than an adult prosecution 
is in the public interest; the prosecutor's certification is that a federal. proceeding, rather than 
deferral to a state or tribe, is appropriate. Yet by including the "eXcept as provided in subsection 
(d)(2)" phrase in section 5032(a)(1)(A) and (B), the bill creates an ambiguity and will likely give 
rise to claims that the certification is indeed reviewable in the subsection (d)(2) process. 

. ! 

Currently, six of the seven courts of appeals that have addressed this question have 

determined that a prosecutor's certification of the existence of a "substantial federal interest" 

under 18 U.S.C. § 5032 is not subject to review, but rather "is an Unreviewable act of 

prosecutorial discretion". United States v. Smith, 178 F.3d 22 (1st Cir. 1999) (so holding and 

collecting the cases). Indeed, as many of these courts have noted,; to hold otherwise might 

violate the constitutional separation ofpowers, because the decision whether to bring]a federal 

prosecution is committed exclusively to the Executive Branch. . 


. To the extent that provisions of S. 254 may intend or require that courts be pehnitted to 
review these prosecutorial decisions, the Department strongly opposes them. Courts kreriot 
equipped to make or review such determinations - which are quintessential prosecut6rial 
judgments and it would be extremely difficult, if not impossible, to develop objective st~dards 
by which courts could carry out such areview function. Indeed, for similar reasons, 60urts have 
no role in reviewing prosecutors' decisions whether to institute adult prosecutions (ot to defer to 

I 

state jurisdiction) or in reviewing whether the "public interest" (the applicable statutdry standard, 
18 U.S.c. § 6003(b)) requires that a person be offered immunity" I 

: I 
Accordingly, the Department strongly recommends that the conferees delete tre "except" 

phrase on page 14, lines 1-2 and 14-15 ofS. 254 § 102, amending 18 U.S.C. § 5032 (page 14). 

The House bill does not contain this problem because, as previously noted, it !eliminates 
any court involvement in the decision to prosecute a juvenile as an adult, and it includes an . 
express statement of the judicial nonreviewability of the certification ofa substantial Ifederal 
interest -' :. '. I 

. . 
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EXPEDITED DECISION 

One of the principal difficulties under current law is the potential for delay in courts 
making transfer decisions. S. 254 § 102, amending 18 U.S.C. § 5032(d)(4) (page 19), lallows the 
juvenile 30 days (instead of20, as we would prefer because it i~ consistent with currerit law) to 
make a reverse waiver motion. (There is no comparable provision, in H.R. 1501. ) Fori this 
reason, the Department urges the conferees to insert language in proposed § 5032(d)(4:) to 
encourage the court to deal with the motion expeditiously, as is done for an appeal under 
subsection (d)(5) on page 19. .,' ! 

MANDATORY ADULT PROSECUTION 

s. 254 § 102, amending 18 U.S.C. § 5032(a)(1)(C), requir~s adult prosecution ~f a 
juvenile was previously federally convicted as an adult. The Department is concerned about the 

. I 

policy implications of this provision, especially since S. 254 broadens the predicates for adult . 
prosecution to include all felonies and enhances the discretionary power ofprosecutors to seek 
adult prosecution. The practical effect of a mandatory adult prose~ution feature may tie to cause 
federal prosecutors, when they do not wish to proceed against a juvenile as an adult, to refer the 

I 

case to State or tri1?al authorities, even though there is a substantial interest in proceed~ng 
federally against the juvenile as a delinquent. The Department recommends that the cbnferees 
delete this potentially counterproductive provision. If the conferepce were to decide to retain the 
provision in some form, it should be redrafted to treat prior state convictions in the saine'manner 
as prior federal pros~cutions, as is the case with current law, which contains a mandatpry adult 
prosecution feature for recidivists; and treats both federal and state prior convictions ifientically . 
for this purpose. See the final sentence ofthe fourth undesignated paragraph of 18 U.S.C. § 5032. . . '. . '. ; I 

H.R. 1501 contains no mandatory adult prosecution feature, although for the niost serious 
acts, it in effect includes a presumption of adult prosecution by making it necessary, ih order to 
avoid such prosecution, for the United States Attorney to certifY that "the interests ofbublic 
safety are best served by proceeding against the juvenile as a juvenile:" See H.R. 1501 § 201, 
amending 18 U.S.C. § 5032(b)(2). We oppose placing this onus on the United States Attorney. 

DEFINITION OF "ADULT INMATE" I 

I 
The Department notes a technical difficulty in the definition of "adult inmate.!, In S. 254 

§ 103, modifYing 18 U.S.C. § 5031 (page 28), the definition of'.'adult inmate" should! be changed 
. by adding "charges of' after "awaiting trial on" and by striking "criminal charges" and inserting 

"an offense.": . I 
I I 

Even if this technical correction is made by the conferees,' the Department als6 notes a 
, ,~ 

much more serious substantive concern. The interaction between the definitions of "juvenile" 
and "adult inmate" in S. 254 §103 creates a major problem with respect to the provis~ons in the 
bill governing the housing of detained juveniles prior to dispositi~m under 18 U.S.C. §5035 
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(pages 33-34). The prohibition (on p~ge 34, lines 5-8) again~t detaining any 'juvenilJ" in an 
I 

institution where the juvenile has physical contact with "adult inmates," and the definition of 
'juvenile" to include certain individuals who are between 18 and 21 for purposes ofj~venile 
delinquency proceedings combine to mean that such persons cannot be housed with ahyone, evep. 
inc~uding other persons between the ages of 18 and 21 awaiting juvenile trial (even a bo
defendant of the same age). This is so because the definition of "adult inmate" overl~ps with the 
definition of 'juvenile" and includes persons over 18 who are awaiting trial on charg~s of 
juvenile delinquency, the very same class of persons covered by t~e definition Of'jU~enile" in § 
5031(2)(B). To correct this anomaly, the Department recommends that the conferees1eliininate 
the overlap in definitions by restricting the category ofjuveniles prohibited from pre-i:lisposition 
physical contact with adult inmates to those juveniles who are under 18. This result dan be 

I 

accomplished by inserting after "A juvenile" on line 5, either "(a~ defined in 18 US.<C. § 
5031(2)(A))"or "under 18 years of age". 

JlTDICIAL OFFICERS; OFFENSES COMMITIED WHILE ON RELEASE 

The Department recommends that in S. 254 § 105, amending 18 US.c. § 503 4 
1 

(beginning on page 31), all references to "magistrate" be changed to "judicial officer/, as is 
accomplished in H.R. 1501. See H.R. 1501 § 208, amending 18 0.s.c. § 5034 (page 

i

76). 

In addition, the Department recommends amending S. 2511- § 105, amending 18 US.c. § 
5034(d)(1) (page 32), to refer only to misdemeanors. As regards any felony committed by the 

, I 

juvenile while on release, S. 254 § 102, amending 18 US.c. § 5032 (page 14), already permits 
adult prosecution on the proper certification. Thus, the proposed i§ 5034(d)(1) only 4akes sense 
if it is intended to permit adult prosecution for a misdemeanor co~itted by the juv~nile while 
on release. We do not object to such authority. The bill can be ~erfected by strikingj"Federal 
criminal offense" on page 33, line 1, and inserting "Federal misdemeanor offense" (or just 
"Federal misdemeanor"). H.R. 1501 contaihs no comparable provision permitting aault 
prosecution of a juvenile wh,o commits a federal misdemeanor while on release frOm11federai 
charges. 

I' 

SPEEDY TRIAL 

The Department supports S. 254 § 106 and H.R. 1501 § 205, both ofwhich would extend 
the amount of time available for adjudications ofjuvenile delinquency cases. Howe~er, we 
recommend that the, conferees adopt the Senate's 70-day provisi6n, which is the samb amount of 
time available for adult criminal adjudications. j 

RESTITUTION 

With respect to S. 254 § 107, amending 18 U.S.c. § 5037 (page 36), the Depkrtment 
recomniends that the reference on line 18 to an order of restitution under "section 36163" be , I 

amended to read "section,3556." (H.R. 1501 includes the correct reference in § 206.1) The 
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I 

'. i I 

former reference is limited and does not include other restitution ~ro~isions such as tJose in § 
3663A. 18 U:S.c. § 3556'incorporates all restitution statutes. . I 

RECORDS OF GUN-RELATED MISDEMEANORS' , : I 

The Department recommends that S. 254 § 108~ amending 18 U.S.C. § 5038(J)(2) (page 
39), be amended to include both the Youth Handgun Safety Act ~d.the Gun-Free School Zones 
Act (18 U.S.c. § 924(a)(4) and (a)(6», unless these offenses, pres'ently misdemeanor~, are 
elevated to felony status. Otherwise, the Department is concerned that no adequate re;cord . 
relating to juvenile adjudications will be maintained. H.R. 1501 §207, amending 18 U.S.c. § 

. ,I . 
5038(c) (page 75), mcludes § 924(a)(6) but not (a)(4). Also,the :Qepartment recommfnds that on 
page 40 ofS. 254, lines 7-8, "aggravated sexual abuse" (18 U.S.C. § 2241) and "sexu~l abuse" 
(18 U.S.c. § 2242) replace "rape" in the list of offenses for which records are to be maintained. 

, I
"Aggravated sexual abuse" and "sexual abuse" are the terms now;used under federal law. Also, 

.' ". , I 

the Department recommends adding "assault with a dangerous w~apon" to the short l~st of 
. offenses on page 40 that the FBI is required to disseminate in the same manner as adult criminal 
history records. . ' I 

JUVENILE RECORDS AND EXPUNGEMENT 

, I 
The Department supports much ofS. 254 § 108, amending 18 U.S.C. § 5038 (beginning 


page 37), making juvenile records available to victims for the speCified purposes. A Similar 

provision appears in H.R. 1501 § 207, amending 18 U.S.c. § 5038 (page 42), and a1l6ws release 
ofjuvenile records to victims, which we similarly endorse. 

However, the Department is concerned about this provisidn's amendment to 1:8 U.S.c. § 
5038(c) (page 42), providing for a petition to have a juvenile record expunged "after 4period of 
5 years." The Department takes the position that records ofjuven'ile adjudications ar~ historical 
facts and should not be removed from the FBI database merely because a court concl~des that a 
juvenile is no longer darigerous. In any event, such records would still exist in t4e corrt and , 
would be required to be considered in sentencing. Moreover, the provision fails to define the 
time from which the five-year period is to be measured. At a minimum, the provisiori should 

, I 

state that the period commences only after all aspects of the sentence have been satisfIed 
(including fines and restitution); however, the Department would:prefer to strike § 5d38(c) in its 
entirety. H.R. 1501 contains no expungement ofjuvenile records-provision. 

PLACEMENT OF ADJUDICATED DELINQUENTS OVER AGE 18 IN ADULT FACILITIES 

. The Department has serious constitutional concerns with the provisions in Title II of 
H.R.1501 that would permit, or even require, juveniles adjudicated delinquent to be ihcarcerated 
with, and on the same terms as, adults. Provisions in Title I of S.Q54 would appear t6 mandate 

. that, in certain cases, juveniles adjudicated delinquent be incarcerated with, and on th1e same 
terms as, adults after they reach their eighteenth birthday. These p'rovisions would ra'ise serious 
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, I 
constitutional concerns with respect to other important procedural 'aspects of the juvenile justice 
system - in particular, the fact that juvenile delinquency is $ubject to non-jury adjudibation. , . I 

Section 201 ofR.R. 1501 would amend 18 U.S.C. § 5032 to establish, in § 50~2(a)(2) 
(page 61), expanded authority for a juvenile to be "proceeded against as a juvenile in acourt of 

I 

the United States" in many circumstances, including where the Attorney General certifies to the 
court that "there is a substantial Federal interest in the case or the offense to warrant tHe exercise 
ofFederal jurisdiction" (proposed § 5032(a)(2)(B)(ii) (page 62)). Section 206 ofR.R.11501 in 
turn would, inter alia, amend 18 U.S.c. § 5037(c) (page 71) to provide that: 

! 

[t]he term for which official detention may be ordered for ajuvenile found to De a 
juvenile delinquent [under § 5032] may not extend beyond the lesser of- I 

(1) the maximum term of imprisonment that would be authorized if 
the juvenile had been tried and convicted as an adult; 

(2) ten years; or 

(3) the date when the juvenile becomes twenty-six years old. 

The Senate bill, while not identical, contains similar provisions. Section 1 02(~) of S.254 
would amend 18 U.S.C. § 5032(a)(1)(D) (pages 14-15) to provide that ajuvenile alleged to have 
committed a federal offense shall, except in specified circumstanc,es (see,~, propos~d 
§§ 5032(a)(l)(A)-(C), 5032(a)(2) (pages 13-16)), be tried in federal court "as ajuvenile." 
Section 107(3) ofS.154 would amend 18 U.S.c. § 5037(c) (page 37) to provide: J 

(~) The tenn for which official detention may be ordered ior a juvenile found ~ be a . 
juvenile delinquent may not extend beyond the earlier of tre 26th birthday oqhe juvenile 
or the termination date ofthe maximum term of imprison.ritent, exclusive of any term of 
supervised release, that would be authorized if the juvenil~ had been tried and Iconvicted 
as an adult. No juvenile sentenced to a term of imprisonnient shall be telease'd' from 
custody simply because the juvenile attains the age of 18 years. 

Under current law, by contrast, ajuvenile adjudicated delinquent can be detained past, his or her 
twenty-first birthday only in certain cases where the juvenile was :between eighteen arid twenty
oneyears old when adjudicated delinquent. See 18 U.S.c.§ 5037(c)(2). Both the Rduse and 
Senate bills would, therefore, expand significantly the numbers ofjuveniles who coul~ be . 
det~ined beyond their twenty-first birthday as a result ofan adjudication of delinqUen,y, 

While these proposed provisions may not, standing alone, raise constitutionallconcerns, 
their inclusion in the bill, in conjunction with 18 U.S.C. § 5039 (discussed below), w9uld 
increase the likelihood that courts will conclude that other import,ant aspects ofthejurenile 
justice system are unconstitutionaL In particular, under federal law there is no right to a trial by

.' I 
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jury in juvenile delinquency proceedings. See,~, United v. 525 F.~d 1285, 
1292-93 (5th Cir. 1976). There is a serious risk that enactment of provisions such aslthose 
described above would threaten the constitutionality ofdelinquency ,proceedings conaucted 
without affording the juvenile a right to a trial by jury. 1 ' 

In McKeiver v. Pennsylvania,403 u.s. 528 (1971), the Shpreme Court indicated that the 
more closely the consequences of an adjudication ofdelinquency, resemble the consequences of a 
criminal conviction, the more likely it is that the Constitution would require such adj~dications 
to be conducted with the procedural protections that the Constitution prescriQes.for t~als of 
adults, such as the right to be tried by ajury. In McKeiver itself, the Court held that ~juvenile 
was not constitutionally entitled t~ a jury trial under the state's juvenile justice systerb.. The 
McKeiver plurality made clear, h9wever, that it would have reached a different result had it been 
convinced that the juvenile system ultimately did not differ in pu'rpose and effect froin the adult 
criminal system, explaining that those who equated the juvenile ~d adult systems hJd chosen "to 
ignore, it seems to us, every aspect of fairness; of concern, of syrp.pathy, and ofpaterhal attention 
that the juvenile courts system contemplates." Id. at 545. :. I 

. The state system at issue in McKeiver did not pennit adjudicated delinqUentsl to be 
incarcerated with adult convicts. That would not, however, necessarily be true of adjudicated 
delinquents in the federal system with respect to terns ofdetention between their tw~nty-first 
and twenty-sixth birthdays, in light of certain provisions in 18 U:S.C. § 5039. 

Section 5039 currently provides that "[n]o juvenile committed, whether purJant to an . 
adjudication ofdelinquency or conviction for an offense, to the dustody of the Attorrley General 
may be placed or retained in an adult jailor correctional instituti9n in which he has rbgular 
contact with aduits incarcerated because they have been convicted of a crime or are ~waiting trial 
on criminal charges," and further provides that "[ w ]henever possible, the Attorney General shall 
commit a juvenile to a foster home or community-based facility located in or near hik home 
community." These directives only apply, however, to aperson while he remains a 'puvenile," 
which is defined in 18 U.S.C. § 5031 (for the purpose ofproceedings and disposition for an 
alleged act ofjuvenile delinquency) as a person who has not attained his twenty-firs~ birthday. 
The House bill would not amend § 5039. Section 109(a) of the Senate bill, howeveri would 
amend § 5039 to provide (in § 5039(d)(1)) that juveniles commi~ted for incarceratiori pursuant to 
an adjudication ofdelinquency could not, until the age of eighteen, "be placed or retained in any 
jailor correctional institution in which the juvenile has prohibited physical contact Jith adult 
inmate[s] or can engage in sustained oral communication with adult inmates"; and it[would 
further amend § 5039( a) to provide that "otherwise," the sentence for such a juvenile "shall be 
carried out in the same. manner as for an adult defendant." i .. , ! 

Accordingly, section 106 of the House bill, when read in conjunction with c~rrent § 5039, 
would permit the government to detain beyond their twenty-first birthday persons who were' 
adjudged delinquent as a juvenile in a non-jury proceeding, and would appear to perinit the 
transfer of such a person, after his or her twenty-first birthday, t<? "an adult jail or co~ectional 
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I 
institution in which he has regular contact with adults incarcerated because they have Ibeen 
convicted of a crime or are awaiting trial on criminal charges." 18 U.S.c. § 5039. Seetions 107 
and 109 of the Senate bill, read together, would appear to go further - to require, not Jimply 
permit, that juveniles adjudicated delinquent be treated the same as adults, and to reqJire the 

I 

_	transfer of such persons, after.they tum eighteen years old, to secure correctional facilities for 
adults. 

There is a split in authority regarding whether juveniles rn'ay be adjudicated delinquent 
I 

without the constitutional protections afforded adult defendants -: in particular the right to a jury 
trial - if such adjudication may result in their being incarcerated with, and on the same terms as, 

[ 	 I 

adults. Shortly after McKeiver was decided, the United States Court of Appeals for the Second 
Circuit held that committing a fifteen-year-old delinquent to an adult facility on the bksis of a 
family court adjudication rather than a jury trial did not violate the juvenile's right to due process, 

- I 	 I 

United States ex reI. Murray v. Owens, 465 F.2d 289 (2d Cir. 1972). However, more recently, 
as the states have begun revising their own juvenile justice systems to allow ddinquehts to be 
held longer and in adult facilities, some state courts have questioNed whether the reviked statutes 
are consistent with McKeiv~r and whether it remains permissible'to deny jury trials (imd other 
constitutional procedural protections) to juveniles who pote~tial'1y face incarceration rith adults. 
Just last year, the highest courts of Wisconsin and Louisiana hel~ that non-jury adjudications 
under revised state laws that resulted in delinquents being subject to incarceration with adults 

-	 I 
amounted to criminal prosecutions, and therefore violated the juveniles' constitutional right to a 
jury trial._ See In re C.B., 708 So.2d 391, 397-400 (La. 1998) (ruling as a matter ofst:ate law, but 
"adopt[ing]" the Supreme Court's analysis in McKeiver); In re Hezzie R,:580 N.W.2d 660, 673

: 	 I 

74 (Wis. 1998) (federal constitutional ruling), cert. denied, 119 S. Ct. 1051 (1999); see also 
Matter ofO.H., 504 S.W.2d 269,271-73 (Mo. App. 1973) (surv~ying cases; expressi'ng
constitutional concern with the holding in Murray; and granting ~elief to a juvenile ob statutory 
grounds); but see Monroe v. Soliz, 939 P.2d 205,208-09 (Wash.: 1997) (finding tranJfer of 
juveniles to adult facility constitutionally permissible because transferred juveniles Jere required 
to be segregated from adult convicts and "[t]he nature of incarcetation remain[ ed] ju~enile 
regardless bfthe custody venue"). Indeed, the Wisconsin court Held in Hezzie R th~t, even if 
the~~ was no certai.nty that an adjudicated delinquent ~ight'eventuallybe transfe~edlto an adult 
facIhty, the mere nsk of such eventual treatment suffiCIently transformed the delmquency 
adjUdication into a criminal prosecution, so as to require a trial by jury. I 

-	 ,i I 
Thus, Title I ofS.254 and Title II ofH.R1501 would rai~e serious constitutional 

concerns because they (in conjunction with existing law) would permit a person adjJdicated 
delinquent in a non-jury proceeding to be incarcerated on the same terms as adult cohvicts in a 
secure ~du1t prison after the age oftwenty:.-one (House bill), or require such a result ~hen the 
person turns eighteen (Senate bill). This constitutional problem ~ould be avoided, hhwever, ,if 
the bills were to amend § 5039 to provide that the protections currently prescribed in' that section 
(specifically including the prohibition on incarceration in a secure facility with adu1t~ who have 
been convicted by ajury) shall apply to any person committed t6 the custody of the ~ttorney 
General pursuant to an adjudication of delinquency, during the entire term of such p6rson's 
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I 
,detention in a secure facility (including any part of such detention that extends beyond the 
, person's eighteenth or twenty-first birthday). ~ II . 

, I 

To avoid the constitutional problem, we recommend that 1;8 U.S.c. §5039 be amended as 
follows: 

In the first undesignated paragraph, by striking "No juveni;le" through "the Attprney 
General" and inserting "No person committed to the custody of the Attorney General 
pursuant to an adjudication of delinquency, and no juvenile co~itted to the sustody of 
the Attorney General pursuant to a conviction for an offense" and inserting before the 
period ", except that the Attorney General may place and retain a person 18 ye'ars of age· 
or older and adjudicated delinquent under section 5032(a) in a community-basbd facility". 

In the third undesignated paragraph, by striking "Whenever possible" and insJrting . 
"Whenever appropriate". 

PLACEMENT OF JUVENILES IN JUVENILE COMMUNITy-BASED FACILJTIES. 

I 
S. 254 § 109, amending 18 U.S.c. § 5039(d)(3) (page 45), authorizes the placbment of 

juveniles (other than those convicted or adjudicated delinquent for a violent felony) i~ a ' 
community-based facility under certain circumstances. While th~ Department suppor!ts the 
general thrust of this provision, we recommend the following clarification. 

. We assume this provision refers to community-based facilities housing juveni'les only. If 
it refers to· any community-based facility, including those housing adults, we would rkcommend 
limiting the placement ofjuveniles in such facilities to those juvertiles who have alreidy turned 
18, as described above.: 

H.R. 1501 includes no corresponding amendments to 18 ~.S.C. § 5039. 

TREATMENT OF JUVENILE CRIMINAL HIS',"RY IN SENTENCING. ;. . . I 
S. 254 § 102(h), amending 18 U.S.c. § 3553(h) (page 25), directs the Sentencing 

Commission to amend the criminal history scoring under'the Sentencing Guidelines io treat most 
, juvenile adjudications in the manner they would be treated had the underlying offens'e been 

committed by an adult. The directive further instructs the Commission to "assign criminal 
history points for juvenile adjUdications based principally on the 'nature of the acts cdmmitted by 
the juvenile" and also requires the Commission to promulgate implementing guideli~e 
amendments within 90 days of the Act's passage. , .,' I 

, As an initial matter, the Department is concerned that t~is provisi~n may bel internally 
inconsistent. Under the Sentencing Guidelines as currently writt'en, criminal historylpoints for . 
adult convictions are not based principally o'n the nature of the acts committed but rather on the 
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length of the sentence meted out. The di~tiveasks the Comm iS~ion to treat jUVeniJ 
. ' I 

adjudications like adult convictions - which would thus necessarily be based principally on the 
length of sentence - but at the same time asks the Commission to;assign criminal histbry points 
for the same adjudications based principally on the nature of the acts committed. The 
Department recommends deleting the requirement that the Commission assign crimidal history 
points for juvenile adjudications based principally on the nature o'fthe offense (i.e. stiike page 

- I 

27, lines 1-4). Alternatively,. the bill could be altered to (1) require the Commission to consider 
assigning criminal history points for juvenile adjudications basediprincipally on the n~ture of the 
acts committed by the juvenile, and (2) eliminate the directive to treat most juvenile I' 
adjudications similar to the way they would be treated had the underlying offense been 
committed by an adult, but require the Commission to consider whether there is a ne~d for such 
similarity. 

The Department is even more concerned about the requirement that the Comnitission 
promulgate Guideline amendments pursuant to this directive within 90 days of the Arit's passage. 

I .The Guideline amendments mandated by this section for juvenile adjUdications are Jignificant, 
and dev~lop~ngthem will be challenging. ~he directives will ne~d both con~iderablelthought and 
appropnate mput by the Department of Justtce and others. The Department IS concerned that 90 
days will be far too short a time to adequately develop and assess the Guideline ameddments 
required by this section. Rather than prescribe a specific time frame, the Department • 
recommends that the conferees simply require the promulgation of guidelines "as soo'n as 
practicable" (as is done on page 27, lines 10-11 ofS. 254). Thus, the Department recbmmends 
that the conferees strike the subsequent language in that sentence:beginning "and in ahy event 
not later than". I 

H.R. 1501 does not direct the Sentencing Commission to promulgate sentencing 
. I 

guidelines for juvenile adjudications. Rather, it merely requires tpe Commission to develop, in 
consultation with the Attorney General, a "list ofpossible sanctions for juveniles adj4dicated 
delinquent." See H.R. 1501 § 206, amending 18 U.S.c. § 5037(f) (pages 70-74), which includes 
the necessary phrase "and upon completion of'. It further requires that the 'list must be 
comprehensive and encompass punishments ofvarying severity, including confinem6nt, and 

I 

must provide for escalation in severity for additional or subsequent misconduct. Pre~umably, the 
list ofsanctions would be available to judges as guidance but would not have the force and effect 
of a guideline .. 

We prefer the approach in S. 254, since we believe the Commission should develop 

actual guidelines for juvenile offenders. ;. I . 


MISCELLANEOUS DRAFTING PROBLEMS. 

The Department notes a typographical error on page 12, ljne 10 ofS. 254 § 101, 
amending 18 U.S.C. § 5001. The words "is been" should be "hasibeen." Also, in S. ~54 § 108, 

, amending 18 U.S.C. § 5038(a) (page 38), line 2, the phrase "and :upon completion o~' must be 
. , 
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inserted after "Throughout," as in current 18 U.S.C. § 5038(a). As drafted, this provision may 
carry the unintended implication that there are no restrictions upop. disclosure ofjuve~ile records 
once the juvenile proceeding has been completed. H.R. 1501 § 207, amending 18 U.~.c. § 
5038(a) (page 74), includes the necessary phrase "and upon completion of'. . 

S. 254 § 108, amending 18 U.S.c. § 5038(b)(2) (page 39); is unclear with resJect to the 
circumstances under which a juvenile should be fingerprinted and photographed, spe~ificany 
whether this should be a routine booking procedure or one perforlned only upon adjudication of 
delinquency. (The bill refers to the maintenance of a "fingerprint' supported record"~ut does not 

• I 

state when the fingerprint and/or photograph are to be taken). Current law makes clear that 
fingerprinting and photographing are to be dohe only upon adjudIcation. H.R. 1501 § 207, 
amending 18 U.S.c. § 5038(b) (page 75), would leave the issue to Attorney General guidelines. 
We prefer the current law. . I 

TITLE II - JUVENILE GANGS 

Title II ofS. 254 and the simihirprovisions in Title VII ofH.R. 1501 address juvenile 
gangs. The Department generally prefers the approach taken by ~he Senate bill to th~t taken by 
the House bill, but believes that Title II can be strengthened by including provisions from the 
Administration's proposed Crime Bill that amend the RICO statute, the primary fedetal statute 
for prosecuting gangs; by adding certain predicate firearms offenses typically committed by 
violent youth gangs, and provisions eliminating the statute of limitations for certain rhurders. 
The latter were included in S. 10 as reported by the Senate Judiciary Committee in t~e 105th 
Congress. I 

EXPLICIT INCLUSION OF TRIBES I ) " 

We are concerned about the omission of Indian tribes fro~ certain provisions throughout
l

S.254 and H.R. 1501, concerning assistan~e to communities. The first of these appears in S. 254 
§ 205, and our concern is about this section, as well as the other provisions ofS. 2541and H.R. 

1501 identified below. . .' . . , I. 
Indian country has a severe juvenile crime problem. In fact, although juvenile crime is 

falling throughout the country,juvenile crime in Indian countryi"s on the rise. It is vitally . 
important that tribes have access to the federal resources they need to combat their jJveni1e crime 
problems. Although several of the allocations for Federal assist~nce in S. 254 do sp6cifically 

I 

make Indian tribal governments eligible for funding, several others do not, and should be 
. . I 

amended to include tribes. In other instances, tribes can only rec~ive money from a 'lpass
through" to tribes from the states. Eliminating the need for a "pass-through" would offer 
appropriate deference to tribal sovereignty and streamline much"':needed assistance t6 tribal 

. . I 

communities. Thus, not only is it important to ensure that it is legally possible for tribes to 
receive funding, it is also important that tribes be able to apply for grants directly frdm the· 
federal government. ' 
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We believe that the inconsistent treatment of tribes may have been an oversight, but it is 
critical that tribes also be made eligible (and directly eligible) for:grant funds. Thefin~l bill 
should include "tribes" in all relevant subsections, including those that refer to assistance to 

t
"States and units oflocal government. If We will submit to the conference committee ~ list of each 
section ofS. 254 and H.R. 1501 that should be amended to include Indian tribes. 

SENTENCING FACTORS 

Numerous provisions in both bills would establish new s~ntencing ranges for Icertain 
categories, or subsets, of existing criminal offenses. These sentencing provisions rai~e 
"interpretative and potential constitutional questions in light ofth~ Supreme Court's r9cent 
decision in Jones v. United States, 119 S. Ct. 1215 (1999). . I 

The first ofthese appears in S. 254 § 201, and the diSCUSSIon of sentencing fabtors 
I 

addresses this section, as well as the other provisions ofS. 254 attd H.R. 1501 identified b~low. 
As a result of each of these provisions, the range of sentences to. which defendants could be 
subjected would depend upon specified characteristics or conseq¥ences of the crime bommitted 
(other than recidivism). Other provisions in both bills would amend existing statutes! that already 
contain similar graduated penalty provisions. And several other provisions in both bills would 
create new federal crimes that would, in like manner, provide for. varying sentencing !ranges, 
depending upon specified characteristics or consequences of the trime committed. 

The Jones issue arises to the extent that these provisions -. which we enumerate and 
briefly describe below - do not specify clearly whether the characteristics and cons6quences 
that give rise to the increased range of sentences are meant to be (i) elements of a seJarate 
offense (which must be charged in the indictment, submitted to ajury, and established beyond a 
reasonable doubt), or (ii) simply "aggravating" factors for st:mten'cing (which need nJt be 
charged, and which a judge can find based on a lesser certainty ofproof such as a prJponderance 
of the evidence).' - • I. 

In Jones; the Supreme Court interpreted the sentencing ptovisions of the CarjLking 
---- ,I 

statute, 18 U.S.C. § 2119, which (at the time of the indictment at: issue) provided as follows, in 
pertinent part: 

Whoever, possessing a firearm as defined in section 921 of this title, takes a motor 
vehicle that has been transported, shipped, or received in interstate or foreign 

. I
commerce from the person or presence ofanother by force and violence or by 
intimidation,or attempts to do so, shall

(1) be fined under this title orimprisoned not more than 15 years, or both,' 

(2) if serious bodily injury (as defined in secti~n 1365 ofithis title) results, bd 
fined under this title or imprisoned not more than 25 years, or both, and 
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(3) if death results, be fined under this title or imprisoned for any number of years 

up to life, or both. , , ' ' , I ' 

The Court held that, although the issue was a close one, § 2119 was properly construe4 as 
defining elements of three separate and distinct offenses of progressively greater severity, rather 
than as one offense with three separate sentencing provisions that can be applied by th~ court 
after the jury has found the defendant guilty of an "underlying" offense. 

. The Court's interpretation ofthe statute was significantly influenced by the principle that 
statutory ambiguity should be resolved so as to avoid "grave and doubtful" constitutiohal 
questions. Jones, 119 S. Ct at 1222; see generally id. at 1222-28. The Court conclud~d that it 

, would raise "serious constitutional questions" if the carjacking statute were interpreted as 
defining a single offense with sentencing enhancements triggered by a fact that a couH finds 
based on a preponderance of the evidence. Id. at 1228. More specifically, the Court Jnderstood 
its prior decisions to suggest - but not to establish - the principle that: 

under the Due Process Clause of the Fifth Amendment and the notice and jury, 
trial guarantees of the Sixth Amendment, any fact (other than prior conviction) 
that increases the maximum penalty for a crime must be charged in an indict~'ent, 
submitted to ajury, and proven beyond a reasonable doubt 

Id. at 1224 n.6. The Court acknowledged that its "concern about the Government's re1ading of the . 
statute rises only to the level ofdoubt; not certainty." Id. In other words, the Court did not 
resolve the question whether, the statute would be unconstitutional ifit permitted the.thaximum , 
penalty to be increased based on facts that are not charged in the indictment and that ire found by , 
the court under a preponderance ofthe evidence standard, rather than by the jury bey6nd a ' 

I 

reasonable doubt . I 

In light of Jones, the courts may be expected to presume, as a matter of statuJry 
construction, that provisions such as those listed below create elements of distinct and separate 
offenses, unless Congress very plainly indicates that they are merely to establish penilty 
aggravatms. Accordingly, if Congress intends that the factors in question are not to dreate 

, - I 

distinct offenses, and are only to be factors that can result in an· increase in the prescribed range 
of sentencing, we recommend that (where necessary) the provisions be amended to rriake that 
fact unambiguously clear. Although section and title headings can be helpful in this ~egard, they 
may be insufficient, by themselves, to make clear Congress's intent For maximum dlarity, 
Congress may wish to consider, for example, splitting offense elements and sentencihg factors 
into separate subsections with corresponding headings. See,~, 21 U.S.c. § 841(~). 

Of course, Jones further suggests that if Congress does plainly provide that JCh facts are 
-- , I 

to be penalty aggravators that can result in an increase in the maximum sentence without being 
proven beyond a reasonable doubt, that would raise "serious" constitutional questioris, id. at 
1228, under the Fifth and Sixth Amendments. Therefore, if Congress wishes to avofd such 

. I '' 
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constitutional questions (and the possibility of reversal ofnumerous enhanced sentences if the 
! 

constitutional question is resolved in favor ofdefendants), it'should specify that the "apditional" 
factors create distinct offenses, which would mean that such factors are to be charged In an 
indictment, presented to a jury, and proved beyond a reasonable doubt. I. 

The following provisions create or enhance penalties: 

Sena te bill secdon 201( a);. House bill section 801 (a) : . . I 
These prov~sions would create a new 18 U.S.C. § 522, which would prohibit rycruitment 
of persons into a criminal street gang with the intent that such recruited person~ 
participate in specified crimes. Proposed § 522(b)(1) would provide a higher ~ange of 
sentences ifthe person recruited is a minor. . I 

Senate bill section 203(a) 

This provision would create a new 18 U.S.C. § 25, which would provide that persons who 
use a minor to commit specified Federal offenses shall be subject to higher miximum 
penalties than could otherWise be imposed. I 

Senate bill section 206(1)(C) 

This provision would amend 18 U.S.C. § 1512, to create, in a new § 1512(a)(2), a revised 
prohibition on the use, or threatened use, ofphysical force to tamper with wit~esses, 
victims or informants. Proposed § 1512(a)(3), in turn, would provide for a higher 
maximum sentence "in the case of' an attempt to murder or the use ofphysidl force. 

Senate bill sections 601(a)(2), 851(a); House bill sections 401, 402 ··1 
I . 

These provisions each would .amend 18 U.S.C. § 924(a)(6) to provide for vari'ed 
sentencing.ranges for violations of 18U.S.C. § 922(x) (involving delivery ofhandguns

I 

to, and possession ofhandguns by,juveniles), depending on scienter - i.e., whether the 
defendant has a particular "intent" or "knowledge." - , 

Senate bill section 901(a); House bill section 605(a) 

These provisions would amend 18 U.S.C. § 924(a) to provide for varied sent~ncing 
ranges for violations of 18 U.S.C. § 922(a)(6) (involving so-called "straw pUfchases" of 
firearms), depending on whether the firearm will be used in a violent felony Jnd whether 
the procurement in question was for a juv~~ik . I 

. I 

./ 
I 
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Senate bill section 903(1 )(B); House bill section 604(1) . , 
. . 

These provisions would amend 18 U.S.C. § 924(c)(I)(A)to provide for an enhanced 
minimum sentence for crimes of violence and drug trafficking, depending on Jrhether a 
firearm is used to injure another person. 

Senate bill section 904; House bill section 702 

These provisions would amend the sentencing provisions of21 U.S.C. § 859 to increase 
the maximum sentence for violations of21 U.S.c. § 841(a)(I) if a distribution of 
controlled substances is to a person under age twenty-one. 

Senate bill section 905; House bill section 703 

These provisions would amend the sentencing provisions of21 U.S.C. §§ 860(a) and (b) 
by increasing the maximum sentences for a controlled substances offense under 21 
U.S.C. § 841 (a)(1) if the offense is committed in vicinity ofcertain specified lbcales. 

I, · 
Senate bill section 1635(e) 

This provision would amend 18 U.S.C. § 924(a)(3)to establish different maximum 
sentences for false statements with respect to information that firearms licensebs must 
keep, or for violations of 18 U.S.c. § 922(m), depending on whether such off~nse "is in 
relation" to certain offenses under 18 U.S.c. §§ 922(a), (b) and (d). I· 

I 
Senate bill section 1663(a) 

This provision would create a new 18 U.S.C. § 931, whichwould prohibit cert;ain 
advertising of unlawful firearms transactions. Proposed § 931 (b), which woula establish 
penalties, would provide forthe penalty of death, or a life sentence, ifthe unla~ful 
conduct results in the death ofa juvenile. 

House bill section 104(a) 

I 
This provision would create a new 18 U.S.C. § 3559(e). Proposed § 3559(e)(1) would 
provide for a mandatory life sentence, or the death penalty, if the victim of a sbecified sex 
offense is a minor, and ifthe defendant'previously has been convicted of a se~ offense 
with a minor victim. . . '. . I . 

House binseclion I06{a) I 

This provision would create a new 18 U.S.c. § 1205, which would prohibit taking 
children as hostages to evade arrest or to obstruct justice. Proposed § 1205(b), which . , 
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would establish penalties, would provide for an increased sentencing range if injury 
results to a seized or detained child, and for the penalty of death, or a life sentJnce, if the 
unlawful conduct results in the death of the' child. 

House bill section 601 

This provision would amend 18 US.C. § 924(a)(4) to provide for a range of sentences for 
violations of 18 U.S.C. § 922(q)(3) (relating to discharging fireanns in a schoch zone)" 
depending on whether various types of injury or death result. 

House bill section 704 

This provision would amend 18 U.S.C. § 521 by amending subsections 521(b)I-(d)(2) to 
require a sentencing increase often years if a person who commits any of a nubber of 
specified offenses participates in a criminal street gang (i) with knowledge thai its 
members engage or have engaged in a continuing series of specified offenses 6r (ii) with 
the intent to promote or further the felonious activities ofthe criminal street ging or 
maintain or increase his or her position in the gang. 

TECHNICAL CORRECTIONS 

The Department notes a technical error in S. 254 § 204, amending 18 US.C. § 521 (page 
53) (and-H.R. 1501 § 704, amending 18 US.C. § 521 (page 119)). Subsection (a)(3)(C) purports , I 
to add new paragraphs (c)(3) through (7) to 18 US.C. § 521 but does not delete (as it should) 
existing paragraph (c)(3) which is encompassed within proposed(c)(7). 

The Department also notes that in S. 254 § 206, amending 18 U.S.C. § 1512 (page 59), no 
I 

penalty is set forth for the proposed new offense of threatening to use physical force against ' 
witnesses, victims or infonnants. 

INCREASED PENALTIES FOR IT AR VIOLATIONS 

, S. 254 § 209 amends 18 U.S.C. § 1952 (begil1,lling page 64), the Interstate and foreign 
Travel or transportation in Aid ofRacketeering enterprises (ITAR). Although we favor 
~creasing the maximum penaltiesfor IT AR violati~ns and distinguishing in tenns cif1severity 
between violent crimes in aid of racketeering and other acts, section 209 would also aad several 
new offenses within !TAR's definition of "unlawful activity." We oppose the additioh of 
burglary, assault with a deadly weapon, assault resulting in bodily injury, and shootink at an 
occupied dwelling or motor vehicle. The effect of these amendments would be to fedhalize 
crimes that are already adequately covered by the states (the new predicates would als10 be 
~overed under ~CO since IT AR ~s a RICO predicate). 'Moreover, :vh~le we stron~IYI support the 
Idea of expandmg IT AR to cover mterstate travel to obstruct state cnmmal proceedmgs, we 
believe the version of this offense in H.R. 1501 § 707, amending 18 US.C. § 1952 (p~ge 126), is 
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preferable to the Senate version in that it creates a separate subsection in IT AR for this purpose, 
rather than folding it into the definition of "unlawful activity." 

The amendment also contains a technical drafting error. The amendment inadrertently 
omits a provision in current law that provides that investigations of violations of this section
involving alcohol shall be conducted under the supervision of the Secretary of the Tre~sury. This. 
provision should be reinstated. We would be happy to provide you assistance with the language 

I 

for this technical correction. . 

JUVENILE DRUG CRIMES AS PREDICATE OFFENSE FOR ARMED CAREER CRIMINAL ACT 

; 
S. 254 § 210(a), amending 18 US.C.·§ 924(e)(2) (page 68), and H.R. 1501 § 613, 

amending 18 US.C. § 924( e )(2) (page 100), add juvenile adjudications for serious drrtg crimes 
(as defined in 18 US.C. § 924(e» to the list ofpredicate offenses under the Armed Ck-eer 

I 

Criminal Act (18 US.C. § 924(e». We support the objective behind these measures, but we 
prefer the language of the House bill as a better drafting option. . . I 

We gener~llY support making certain drug offenses predicate offenses for the Led 
I 

Career Criminal Act and look forward to working with the conferees to reconcile the Senate and 
House versions. I 

INCREASED PENAL TIES FOR TRANSFER OFA FIREARM TO A JUVENILE I 

. I 
S. 254 § 21 O(b) amends 18 U.S.C. § 924(h) (page 68) to require a mandatory dtinimum 

sente~ce ofthree years for ~ individual who tr~sfe~s a fire~ to a person under t~elage .of 18 
knowmg that the firearm wIll be used to commIt a cnme ofVIolence or drug traffickmg cnme; 
Section 924(h) currently imposes a penalty of up to 10 years for transfers with knowl~dge that 
the firearms will be used to commit a crime of violence or drug trafficking crime, andl does not 

, I 

specifically address transfers to juveniles. By adding a penalty for trapsfers to juveniles, this 
provision overlaps sub'stantially -and is inconsistent with - two other provisions in the Senate 

I 
bill: S. 254 § 601, amending 18 US.C. §§ 922(x) & 924(a) (page 361), and S. 254 § 851, . 
amending 18 U.S.C; §§ 922(x) & 924( a) (page 389), involving transfer ofcertain fire~rms to a 
person under 18. Section 21 O(b) is also inconsistent with a simil~r provision in the Hbuse bill, 
H.R. 1501 § 402 (page 85). . . II . 

Sections 601 and 851 of S. 254 amend both the penalty provisions of the Youth Handgun 
. I 

Safety Act, which are found at 18 U.S.C. § 924, and the Youth Handgun Safety Act q8 U.S.C. § 
922 (x» itself. The Youth Handgun Safety Act governs both transfers of firearms to juveniles, 
18 U.S.C. § 922 (x)(1), and possession of firearms by juveniles, 18 US.C.§ 922(x)(2). We will 
address our comments in this section only to the penalty aspects for adult transferors. IOur 
comments on the penalties for juveniles who violate 922(x), and the amendments to 922(x) itself, 
will be included in our discussion of Title VI of S. 254, infra.' . ! 

I 
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Section 60l(a) ofS. 254 retains the current base offense maximum of one year for 
transfers by adults in violation of 18 U.S.C. § 922(x)(1), but raises the maximum sen~ence for 
adult offenders from 10 to 20 years if the transfer to the juvenile is with knowledge of reasonable 
cause to know that the firearm will be used in a violent felony, as that term is defined in 18 
U.S.c. § 924(e)(2)(B). 



TITLE III"':" JUVENILE CRIME CONTROL, ACCOUNTABILITY, AND DELINQUENCY 

, PREVENTION I 

In general, this Title and its cou~terpart in the House bill reflect attention to Jany of the 
concerns the Department has expressed over the last several years. Specifically, theylreflect a 
greater commitment to prevention spending than earlier versions of these bills, some greater 
protection o~ the core requirements, and welcome new provisions concerning ment~l health. The 
Department appreciates these improvements, and makes the following recommendatibns to 

, further improve the bills. I 

SUBTITLE A: REFORM OF THE JUVENILE JUSTICE AND DELINQUENCY 

PREVENTION ACT OF 1974 

JUVENILE CRIME CONTROL ANDPREVENTION. 

This subtitle renames the juvenile justice office and delineates several of its core 
functions. In addition, it defines the roles ofthe National Institute of Justice (NIJ) add the 

I 

Bureau of Justice Statistics (BJS) in administering juvenile justice programs. In a different way, 
H.R. 1501 also addresses the relationship between the juvenile justice office and NIJ land BJS. 
We are concerned, however, that neither bill adequately addresses the appropriate relationship 

. \ 

among these bureaus. 

The OJP Bureaus 

I 
In the Fiscal Year 1999 Omnibus Appropriations Act, the Congress directed the . 
Department. to address all of the relationships in the Office of Justice Prograrrls (OJP), the 
parent agency for all bfthese bureaus, where there has been overlap, duplication, and a 
lack ofcoordination, and to submit to .the Congress a proposed restructuring plan. The 

. report sent to Congress several months ago recommends a.plan for restructuring OJP, 
developed through consultation with practitioners in the field as well as otherk. As 
expressed in that proposal, it is the Department's position that all research - Jhether 
related to juvenile justice or not - should be conducted ~y NI1. We understa~d the 
concerns raised by some in the juvenile justice field about this proposal, but We believe 
that their interest in ensuring a continuing focus on juvenile justice research Jill be 

. I 

assured by the creation of an Institute for Juvenile Justice Research within NILT, which the 
I 

restructuring plan proposes. (We note that S. 254 likewise advances the creation of a 
dedicated Institute forJuvenile Justice within NI1.) , Similarly, itis our positi6n that all 
statistics - whether related to juvenile justice or not should be conducted b~BJS. This 
reorganization will help streamline the work of OJP and ensure that communities looking 
for research-based or statistical information on crime can easily get it, no matter what ·age 
group is being considered. I 
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I 
While both the House and Senate bills articulate some refonn of the current sy~tem 
neither bill creates the clear delineation of responsibility that the Department nbw urges. 
Weare prepared to share with staff precise language to accomplish the purposJs 
described above. I 

The Department's restructuring plan would also establish the OJP bureau head positions 
as politic~~ appointments made by the ~ttorney General. !his proposal wo.uld ,improve 
OJP's abIhty to advance the federal assIstance program WIth a comprehensIve and . 
integrated vision. We will provide staff with legislative language to achieve t~is goal as 
well. 

Set-Asides for Program Supports 

In addition, we have some concerns about the way the bills create set-asides for program 
supports. A common goal of each of the grant programs in the bills is to identify and 
support programs that work. Therefore, it is critical that set-asides be built in to provide 
for program-related research, evaluation, statistics, training and technical aSSistance, 
infonnation dissemination, and demonstrations. S. 254 provides partial suppoh for these 
activities by establishing set-asides in the Prevention Challenge Block Grant P~ogram (1 
percent for training and technical assistance; the lesser of 5 perce~t or $5M fo~ research, 
statistics, and evaluation activities), Fonnula Grants Program (2 percent for training and 
technical assistance; 5 percent for research, evaluation, and sta~istics activities), Grants to 
Indian Tribes (1 percent for training and technical assistance), Gang-free Schobls and 

. I 

Communities (15 percent for research, evaluation, and infonnation qissemination), and 
Grants to Courts for State Juvenile Justice Systems (2 percent for administrati6n and 
training and technical assistance). In addition, S. 254 § 302, amending Pub. Ll No. 93
415 (42 U.S.c. § 5611) § 223(b) (1974) (page 170), gives the Administrator tHe authority 
to use up to 10 percent of the Fonnula Grants funds appropriated to provide triining and 
technical assistance; support the development, testing, and demonstration of n~w 
programs; conduct research and evaluation; and provide infonnation disseminktion in 
support of proposed sections 204 (OJJDP), 205 (Prevention· Block Grant Progfam) and 
221 (Fonnula Grants Program). H.R. 1501 falls short in providing these critidal program 
support set-asides·. Only the Juvenile Accountability Block Grant Program indludes a set
aside, which amounts to 3 percent for research and evaluation activities and fo'r program 
administration. No funds are provided for training and technical assistance. 

In general, we appreciate the effort of the Senate in S. 254 to provide program support 
set-asides, but we propose that they be extended in conference to support eachl of the 
major funding streams in the bill, particularly the Juvenile Accountability Block Grant 
Program and the Mentoring Program, which currently lack any program supp6rts. . 

I 

Further, inasmuch as they fall under the restructure plan, the research and evaluation 
. I 

function would be administered by NIJ, and the remaining functions would be 
administered by the Juvenile Justice Office, we recommend that these functiobs each be 
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, given,a dIscrete funding allocation. To ensure adequate set-asides for each of these 
critical purposes, we ,recomme~d that every grant program authorized in the fidal bill 
provide at least 3 percent for research and evaluation and statistics consistent Jith the ' 
program; at least 2 percent for training and technical assistance consistent withlthe 
program; and at least1,percent of the amountauthorized, for administration of the 

program. 


Mental Health 

,We are very pleased,that both the House and Senate bills address the mentalhealth needs 
ofjuveniles - both within and outside the juvenil'e justice system. Both bills r~quire that 
state Formula grant plans include provisions for needed mental health' services II(S' 254 § 
302, amending Pub. L. No. 93-415 (42 U.S.c. § 5611)§§ 205(a)(1)(H) (page 116), 
222(a)(7)(B)(iii) (page 170), and H.R. 1501 § 1310, amending Pub. L. No. 93-115 (42 

, U.S.c. § 223 (2)(H) (page 170)). They also allow Juvenile Delinquency Prevention 
Block Grant funds to be used for initial mental health intake screenings for all ~outh 
entering the system, for administering mental health services for juveniles witH serious 
mental and emotional disturbances, for ensuring that juveniles receiving psychbtropic 
medication be under the care of a licensed mental health professional, and for ~rojects 
that provide mental health treatment programs for at-risk children. The Senate bill further 
allows states to use Juvenile Accountability Block Grant (JABG) funds to crosk-train 
mental health and juvenile justice system personnel on appropriate mental health . 

, , I 

alternatives to juvenile justice placements, while the House bill allows JABG funds to be 
. . I 

used for mental health and substance abuse.treatment programs.' Further, the House bill 
, . I 

, instructs the Juvenile Justice Office and the National Institute for Mental Health to , 
collaborate on a comprehensive study of the mental health needs of youth in th1e juvenile 
justice system, as well as to survey services currently available. We applaud these efforts 
to ensure that young people with specific mental health problems receive the appropriate 

, screening, intervention, and treatment they need. 

Centralized Authority 

Next, we have some specific concerns about the centralized authority proposed in the 
Senate bill. S. 254 § 302(a), amending Pub. L. No. 93-415 (42 U.S.c. § 5611 ~t seq.) § 
204(b) (1974) (pages 108-11), would vest enhanced authority in the Administrktor of the 
new Office of Juvenile Crime Control and Prevention to set overall Federal ju~enile 
justice program objectives, priorities, plans, and policies. There is no questionl that 
program coordination is a laudable goal; indeed, agencies have made substantial progress 
inthis area, using such forums :as the Coordinating Council on Juvenile Justicd and 
Delinquency Prevention. However, we have a concern about the intent of the ~ubsection. 
Paragraph (3) in subsection 204(b) directs the Administrator 'to "serve as a single point of 
contact for states, local units of government, and private entities" seeking to p<lrticipate in 

I 

Federal juvenile justi'ce grant programs. We believe that a single point of contact for 
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infonnation on available Federal juvenile justice grant programs is appropriate, and the 
OJP restructure plan provides for a single point of contact, as well as for mainienance of 
established contacts to work through established channels. However, a single :point of 
contact for "participation" in all such programs would be unworkable. Thus, ~e suggest 
that in lieu of the phrase "to apply for and coordinate the use of ~nd access to"l in 
paragraph (3), the words "for purposes of providing infonnation relating to feqieral 
juvenile delinquency programs ...". In addition, following the phrase "account~bility 
programs," we recommend that the words "or for referral to other agencies or I . 
departments that operate such programs;" be inserted. These changes would nrovide the 
coordination and infonnation roles of the Administrator, while clarifying that I 
responsibility for the implementation and administration ofFederal juvenile justice 
programs remains with the funding agency. 

Coordinating Council 

Neither bill reauthorizes the Coordinating Council on Juvenile Justice and Delinquency 
Prevention (Coordinating Council). We are surprised by this, given the Congress's 
expressed desire to have agencies work better togetherto provide assistance t6 

I 

communities. We urge the conferees to revisit this issue and reauthorize the <Council. 
'. . I 

The Juvenile Justice and Delinquency Prevention Act of 1974 (JJDPA) establ~shed the 
Coordinating Council as an independent body within the Executive Branch o£the Federal 
Government. Its primary functions are to ~oordinate all Federal juvenile deliAquency 
prevention programs, all programs and activities that detain or care for unacc6mpanied 
juveniles, and all programs relating to missing and exploited children. Under the 1992 
amendments to the JJDP A, the Coordinating Council has been chaired by the Attorney 
General and includes four .other cabinet secretaries, the Director of the Office of National 

. Drug Control Policy (ONDCP), and three sub-Cabinet officials. Nine non-Fe,deral 
juvenile justice practitioners appointed by the President, the President of the Senate, and 
the Speaker of the House also sit on the Council. Since being restructur~d in /1992, the 
Council has dev,eloped and widely disseminated the National Juvenile Justice Action 
Plan, a comprehensive plan that supports state and local efforts to address juJenile justice 
system needs; The Action Plan is regularly used by Federal agencies and states in 
shaping their programmatic responses to juvenile delinqu~ncy and violence. 

In addition, in an ambitious effort to coordinate one of the Federal government's most 
valuable contributions to community safety - research about what works - thb Council 
facilitated joint funding by se~eral agencies for "Early Alliance," a research ~tudy 
designed to promote positi~e development and reduce risk for adverse outcorhes in 
children attending schools located in at-risk neighborhoods .. Other interdepaftmental 
collaborations spurred by the Coordinating Council are addressing such critidal efforts as 
nurse home visitation programs; career enrichment for inner city youth; mental health 
needs ofat-risk youth; treatment for children with learning disabilities; drug kwareness, 
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education, andprevention; a national replication of the Child Development - Community 
Policing program; the multiple needs of families with substance abuse problecls; and 

international child abduction.' 


In February 1999, following the approach advocated by the Council, the Administration 
announced a major new collaboration by the Departments of Education (throu~h its Safe 
and Drug-Free Schools Program), Health and Human Services (through its Certter for 
Mental Health Services), and Justice (through OJJDP and the COPS Office) t6 commit at 
,least $100 million dollars to the Safe Schools/Healthy Students Initiative. Acdessed 
through a consolidated application process, this grant program will provide stJdents with 
enhanced comprehensive, mental health, law enforcement, and, as appropriate[ juvenile 
justice system services designed to reduce drug use and violent behavior and tb ensure the 
creation of safe, disciplined, and drug-free schools. Awards for up to three yekrs are 
being made to successful applicants in 50 sites with grants rang'ing from up to/$3 million 
annually for urban school districts, $2 million for suburban districts, and $1 million for 
rural districts and tribal schools designated as local education agencies. Impohantly, the 
agencies are collaborating on both fu-nding and oversight,in order to ensure c~ntinued 
cooperative management of this unprecedented multi-agency initiative. 

We urge Congress to retain the Council as a statutorily established entity. Thr 
Coordinating Council has served us well for the last 25 years and we, are confident that, if 
reauthorized, it will continue to play an essential role in the effective coordindtion of a 

broad-based and comprehensive Federal juvenile justice strategy. 


, In lieu of its repeal, we urge the following language: 

"Section 2702. Continuation of Coordinating Council on Juvenile Justice and 
Delinquency Prevention. 

(a) Council-- The Juvenile Justice and Delinquency Prevention Act of 1974, as 
amended, established the Coordinating Council on Juvenile Justice anld 
Delinquency Prevention. The Council shall continue in existence andloperate 
under the terms of that Act except as herein specified. Members ofthb Council as 

, I , 
of the date of the enactment of this Act shall continue to serve on the Council in 
accord with the terms of their appointment. 

(b) Functions. Notwithstanding the fu~ctions set forth in 42 U.S.C. 5p16, the 
functions of the Council shall be to coordinate all Federal juvenile delinquency 
programs (in cooperation with state and local juvenile justice progra~s), all 
Federal programs and activities that detain or care for unaccompanieqjuveniles, 
and all Federal programs relating to missing and exploited children. The Council 
shall examine how the separate programs can be coordinated among Federal, 
state, and local governments to better serve at-risk children and juvediles, shall 
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make recommendations to the President and to the Congress, at least ahnually, 
with respect to the coordination of overall policy and development of 6bjectives . 
and priorities for all Federal juvenile delinquency programs and activities and all 

I 

Federal programs and activities that detain or care for unaccompanied juveniles. 
The Council shall review the programs and practices ofFederal agendes and 
report on the degree to which Federal agency funds are used for purpo~es which 
are consistent or inconsistent with the requirements of section 2804(b)1 of this title. 
The Council shall review, and make recommendations with respect to, any joint 

funding proposal undertaken by the Office of Juvenile Justice and Delinquency 
, 	 I 

Prevention and any agency represented on the Council. The Council shall review 
the reason's why Federal agencies take juveniles into custody and shalli make 
recommendations regarding how to improve Federal practices and facilities for 
holding juveniles in custody." 

Prevention Block Grant 

S. 254 § 301, amending Pub. L. No. 93-415 (42 U.S.c. § 5611) § 201 (1974) (page 100), 
I 

as well as H.R. 1501 §§ 114, 1311, amending Pub. L. No 93-415 (42 U.S.c. § 5611 et 
seq.) § 299 (J) (1974) (page 168), authorizes a P-;evention Block Grants progr~m under 
which funds would be distributed to states to support activities to prevent juv6nile 
delinquency. We applaud Congress for creating a dedicated prevention progr~m, and for 

I 

dedicating a large portion of this program to "primary" prevention, meaning for activities 
for juveniles not in the juvenile justice system. We are concerned, however, that as 
written, the provisions do not quite accomplish their aims, and we urge the cohferees to 

amend them accord,ingly. 


Primary Prevention Allocation 

S. 254 § 302(a), amending Pub. L. No~ 93-415 (42 U.S.c. § 5611) § 205 (19714) (page 
115), contains a provision that not less than 8ci percent offunds shall be usedl for the 
purposes designated in paragraphs (1) through (18), and that not less than 20 percent shall 
be used for the purposes designated In paragraphs (19)~through (22). We corrimend the 
bill's effort to commit 80 percent of these funds' to "primary" prevention. (The House bill 
provides for no such commitment.) However, it appears that only 10 of the fi~st 18 
activities described in section 302(a) are exclusively for primary prevention (bamely 3, 8, 
10-12, 14-18). Five of the 18 activities are for both primary prevention and ekly 
intervention for system-involved juveniles (1, 2, 5, 7,9); and three of the 18 dctivities are 
exclusively for juveniles in the justice system, ~ incarcerated offenders (4, 6, 13). 
Therefore, despite the apparent intent of the House and Senate to reserve a polol for 
primary prevention, a state could still use funds from the 80 percent prirr'tary ~revention 

. allocation for programs targeting juveniles already in the justice system -	 thelsame 
popUlation on whom juvenile "accountability" funds, and fonnula funds, are already 
being spent. This would disrupt the balance the Congress has sought to advabce in its 
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authorizing structure, and would seriously undennine the commitment to primflry 
prevention. Accordingly, we recommend that S. 254 § 302(a), amending Pub. L. No. 93

I 

.415 (42 U.S.c. § 5611) § 205(b)(1)(G) (1974) (page 125), be modified to requfre that 
"not less than 80 percent of each State's Prevention Block Grant Program funds be used 
for primary prevention activities that target juveniles not in the juvenile justic~ system." 
Phrasing the allocation in this way will ensure sufficient support for the many kt-risk 
juveniles who can yet be kept out of the juvenile justice system. 

Coordination with the Jtlvenile Court Docket 

We oppose the requirement in S. 254, § 302, amending Pub. L. No. 93-415 (42 U.S.c. § 
5611) § 205(b)(1)(F) (1974) (page 125), that states provide an assurance that "brojects or 
activities fundedby a grant under subsection (a) shall be carried out through or in 
coordination with a court with ajuvenile crime or delinquency docket." Such ~ 
requirement is unnecessary, and potentially burdensome in instances where th6 program's 
target audience is juveniles who are not in the system. Therefore, we recomm~nd that the 

I 
language be amended to require an assurance that "projects or activities funded by grants

I 
under subsection (a) that are related to court-involved juveniles shall be carried. out 

through or in coordination with a court with ajuvenile crime or delinquency dbcket." 

This amendment would ensure that prevention programs can be provided to juveniles 

outside of the juvenile court system. 


There is no similar provision in H.R. 1501. 

Allocation Mechanism 

The Department is concerned about the method of allocating funds to support local 
prevention programs proposed in both bills. We ask that the method be changbd to allow 

. for awards to be granted directly to units oflocal government. In both S. 254 ~nd H.R. 
1501, funds are allocated to states for the purpose of providing financial assistance to 

I 
carry out prevention projects. The state then makes grants to eligible entities ~hat apply 
to the state for funding. H.R. 1501 §1311,·amending Pub. L. No. 93-415 (42 U.S.C. § 
5611) § 245 (1974) (page 178), defines an· eligible entity as a unit of local gov~ernment, 
acting jointly with not fewer than two private nonprofit agencies, organizatioris, and 
institutions that have experience in dealing withjuv·enUes. S. 254 § 302, ameAding Pub. 
L. No. 93-415 (42 U.S.c. § 5611) § 205(d) (1974) (page 129), defines eligibld entity as a 
community-based organization, localjuvenile justice system official, local ed~cation 
authority, local recreation agency, nonprofit private organization, unit of local 
government, soc~al service provider, or· other entity with demonstrated historyl of 
involvement in the prevention ofjuvenile delinquency (page 130). 

, 
We recommend thatthe S. 254 § 302 Prevention Block Grant Program provide for direct 
state awards to units oflocal government that would, in tu~, either provide t~e services 
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or contract with eligible service providers to carry out authorized prevention and early 
intervention activities. ' A provision for direct state awards to local service protiders is 

I 
cumbersome and costly. It is unlikely that the 5 percent administrative set asi?e in both 

, bills for state administration, evaluation, and technical assistance would be sufficient to 
oversee the award and administration of large numbers of grants to individual 'service 
providers. Moreover, units oflocal government are in a better position to kno~ local 
needs and coordinate and monitor local service providers. 

Grants to Youth Organizations' 

S. 254 § 302, amending Pub. L. No. 93-415 (42 US.c. § 5611) § 206 (1974) ~page 133), 
establishes a Grants to Youth Organizations program fodhe purposes of provIding , 
constructive activities to youth during after, school h~urs, weekends, and schobl 
vacations; providing supervised activities in safe environments to youth in thdse areas; 

I, 
and providing anti-alcohol and other drug education to prevent alcohol and other drug 
abuse among youth. Indian tribes and national, statewide, or communitY-basdd nonprofit 
organizations in crime prone areas are eligible to apply to the Administrator, tho then 
makes awards to applicants, with 20 percent of funds going to national or statewide 

, I 

organizations, and 80 percent to community-based nonprofit organizations. We support ' 
the concept of funding community-based nonprofit organizations to carry out the types of 
activities in this section, and note that these are organizations that would not dtherwise 
have the opportunity to apply for direct federal funding. However, we would brefer for 
this to be accomplished as a set-aside to either the Prevention or FOmlula Grahts 

" I 

programs, rather than as a separate discretionary grant program. Integrating the Grants to 
Youth Organizations program with the Preventio~ or Formula Grants progracl will ensure 

. better coordination ofthese funds with the other funding streams. 

Grants to Indian Tribes Program 

We commend and endorse S. 254 § 302, amending Pub. L. No. 93-415 (42 U.S.C. § 
5611)§ 207 (1974) (page 136), providing direct grants to Indian tribes, but hare the , 
following three concerns. First, we recommend that the bill permit a waiver of the m:;ttch 
requirement in appropriate circumstances. 'We propose incorporating the fOllbwing 
language from § 299D(c) of the Juvenile Justice and Delinquency PreventionlAct of 
1974: "If the Administrator determines that the tribe does not have sufficient funds 
available to meet the local share of any program or activity to be funded unddr the grant, 
the Administrator may increase the federal share of the cost thereof to the extbnt the 
Administrator deems necessary." Second, we recommend that technical assiJtance ' 

I 

funding in S. 254 § 302, amending Pub. L. No. 93-415 (42 US.c. § 5611) § 207(g) 
(1974) (page 140), be increased to "up to 5 percent" of the amount reserved ~nder S. 254 
§ 302, amendingPub. L. No. 93-415 (42 US.c. § 5611) § 208(b) (1974) (page 141), 
(versus the 1 percent provided, page 136). Third, as previously indicated, with respect to 
tribal programs, we strongly urge you to consider direct funding in all releva*t grant 
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programs to Indian tribal governments in their ow~ right, rather than as "u~its bf local· 
I 

government," as defined in S. 254 § 302, amending Pub. L. No. 93-415 (42 U.S.C. § 
5611) § 103(36) (1974) (page 98). 

FORMULA GRANTS PROGRAM: 

The current Part B Formula Grants program, first established in 1974, IS critical to 
successful juvenile justice system improvement at the state and local levels and to certain 
delinquency prevention efforts. How'ever,several important features of the current pr~gram, 

, which states have successfully implemented, would be compromised by certain provisions in the 
bills. 

Core Requirements 

Three of the four "core requirements" or "fundamental protections~' establishe~ in the 
Juvenile Justice and Delinquency Prevention Act - deinstitutionalization of status 
offenders, separation ofjuveniles from adult offenders, and removal ofjuvenilbs from 

I 

jails and lock-ups are substantially preserved in both bills, with minor modifications 
made to enhance state and local flexibility. We commend the Houseand Senat~ for 
continuing these provisions, but have the following concerns. I 

I 
Separation 
First, while we prefer the Senate version of the separation requirement, we are concerned 
that a misplaced comma in the bill may have unfortunate results. S. 254 § 301, amending 

. Pub. L. No. 93-415 (42 U.S.C. § 5611) § 103(27) (1974) (page 94), would permit 
physical contact between juveniles and adults in secure institutions that is "brief and 
inadvertent, or accidental in secure areas of a facility that are not dedicated t~ ~se by 
juvenile offenders and that are nonresidential, which may include dining, recr~ational, 
educa,tional, vocatiOJial, health care, entry areas, and passages"(page 94). It is lithe 
Department's understanding that the Senate's intent here ,was to copy the 
Administration's regulation in this area. However, the Senate text inserted 'a lone comma 
after the word "inadvertent," which could permit the interpretation that contact that is 
accidental -- regardless of length -- is permissible. Therefo~e, we recommend that the 
comma be removed, and the phrase be modified to read "brief and either inadJertent or 
. accidental." 

. I 
Second, we recommend that the phrase ", provided that such juveniles do not have 
prohibited physical contact or sustained oral communication with adult inrnat~s" be 

. I 
inserted in subparagraph (13)(A), after the words "6 hours". This will explicitly provide 
for separation during 6-hour holds onthe same basis as a 48..:hour hold in a rutal 
jurisdiction under subparagraph (13)(B). 
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I' 
Jail Removal I, 

While both bills retain the requirement that juveniles be removed from adult jails and 
lockups, with an exception that would permit a juvenile to be housed there if a barent 
gives consent, the House bill limits this exception to make such consent valid bnly for 20 
days, and requires that the juvenile qe present at the court's subsequent review bfthe 
juvenile's housing situation. We support the inclusion of these two provisions in the final 
bill. 

Disproportionate Minority Confinement 
Our much more fundamental concern with the core requirements is the virtual elimination 

I 
ofthe fourth core requirement, Disproportionate Minority Confinement (DMC) in S. 254. 
The 1988 and 1992 amendment~to the JJDP Act~quired states participating ih the 
Formula Grants program to address any disproportionate confinement ofminotity 
juveniles in secure facilities, assess the reasons for its existence, and design and 
implement strategies to reduce disproportionate minority over-representation i~ secure 
facilities. As a result of this core requirement, states have been successfully deteloping 
prevention and early intervention programs, alternatives to pre-adjudication cohfinement, 
and non-secure. community correctional programs and services that address DmC while 
continuing to protect the public. (Indeed,. many of the programs put in place tolsatisfy the 
DMC requirement are resulting in more appropriate placements for all juveniles, not just 
mi~ority juven~les) It ~s n.ot th~time t~abandon this very succes~ful r~le. Aslof !997" 
racIal and ethnIC mmonty Juvemles represented 32 percent of the Juvemle populatIOn age 
'10-17, yet accounted for 65 percent of all juveniles in secure detention and corlfinement 
facilities. While such a gap is not per se evidence of disproportionate treatmerlt, neither 
is it license to abandon the main provision intended to monitor this disparity a~d take . 
appropriate steps to address it. 

The Senate's substitution for DMC is very disappointing. S. 254 § 302, amending Pub. L. 
No. 93-415 (42 U.S.C. § 5611) § 222(a)(27) (1974) (page 166), directs that sdtes shall, 
"to the extent that segments of the juvenile population are shown to be detainea or 
confine'd in secure detention facilities, secure correctional facilities, jails, and lbckups to a 
greater extent than the proportion of these "groups in the general population, adbress 
prevention efforts designed to reduce such disproportionate confinement, with~lUt 
requiring the release or the failure to detain any individual." (Emphasis added!.) We 
understand that the motivation for this substitution may have been a belief that the current 
DMC requirement, while well-intentioned, is unconstitutional, perhaps becausb of its 
refer~nce to minority juveniles. It is the Department's view that DMC present1s no' 
constitutional problems, and we oppose the substitute Senate provision as it cduld 

'substantially dilute the effectiveness of present iaw. (Indeed, it might lead sotbe states to 
needlessly explore such matters as why there are more boys than girls in confihement.) 
. ' , , I 

The House bill preserves DMC, and we strongly urge the conferees to adopt die House 
provision. H.R. 1501 § 1310(1)(P), amending Pub. L. No. 93-415 (42 U.S.C. I§ 5611) § 
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223(1)(a)(23) (1974) (page 164), directs that states shall "address juvenile delinquency 
prevention efforts and system improvement efforts designed to reduce, without! . 

. establishing or requiring numerical standards or quotas, the disproportionate n4mber of 
. juvenile members ofminority groups who come into contact with the juvenile justice 

system." (We note that even here, it would be helpful to clarify that this provision applies 
to juveniles at every stage of the juvenile justice system, from arrest and court teferral to 
detention and corrections.) 

Reduction for Noncompliance 

In both bills, states would be eligible to receive 50 percent of their formula grants· 
allocation without regard to compliance with the core requirements and receivJ an 
additional percentage for each core requirement with which they are in complikce. S. 
254 § 302, amending Pub. L. No. 93-415 (42 U.S.c. § 5611) § 222(c) (1974) cbage 169), 
provides that states receive 10 percent of their allocation for compliance with each of the 
5 core requirements; H.R. 1501 § 1310(1)(T) (page 167), provides that states r6ceive 12.5 

. , 
percent for compliance with each of the 4 core requirements. The reductions {or 
noncompliance in the Senate and House bills, 10 percent and 12.5 percent oftlieir 
allocation for each core requirement, respectively, are insufficient to provide alfiscal 
incentive to states to continue to meet the core requirements. Moreover, there is no 
requirement that the state, if out of compliance, use its remaining funds to achibve 

I 
compliance. Consequently, we recommend that the bill require a 50 percent reduction of 
a state's allocation for noncompliance with anyone or more of the current foui core 
requirements and that the state; ifnot in compliance, be required to spend remJining 
funds to bring the state back into compliance. This provides for the receipt of kt least half 
of the funds without regard to compliance while giving states an incentive to f~lly 
participate in the program and provide juveniles with fundamental protections.1 

State Advisory Groups 

Though both bills would retain State Advisory.Groups and give them a consulting role in .. 
development and review of state juvenile justice plans and the opportunity to ieview and 

. I 

comment on all juvenile justice grant applications submitted to the state, the bills would , 
remove their supervisory or policy role. See S. 254 § 302, amending Pub. L. No. 93-415 

. - I 
(42 U.S.C. § 5611) § 222 (1974) (page 169); H.R. 1501 § 1310(1)(T), amending Pub. L. 
No. 93-415 (42 U.S.c. § 5611) § 222 (1974) (page 166). We are concerned th1at this shift 
from supervision by juvenile justice system policy makers and practitioners tol a state 
agency that may have an operational interest in the funds would harm the long-term 
effectiveness of the program and diminish its capacity to ensure a balanced approach to . 
juvenile justice programming. Therefore, we recommend that State Advisory 'Groups 
retain supervisory policy and program responsibilities. 
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As a technical matter, S. 254 has tWo overlapping and seemingly duplicating sections " 
related to the provision of technical and financial assistance to an organization! composed 

, ' I 

of member representatives ofthe State Advisory Groups. S. 254 § 302, amending Pub. L. 
No. 93-415 (42 U.S.C. § 5611) § 204(b)(9) (1974) (page 110), directs the AdJinistrator 
to provide technical and financial assistance to an organization composed of n1ember 
representatives of the State Advisory groups so that it may conduct an annual bonference 
of such member groups; disseminate information, data, standards, advanced tebhniques, 
and program models; and advise the Administrator with respect to particular ffmctions or 
aspects of the work of the office. S. 254 § 302, amending Pub. L. No. 93-415 :(42 U.S.C. 
§ 5611) § 204(b)(10) (1974) (page 111), directs the Administrator to do the same. We 
r~commend clari~ying the int.en?ed .differences betwee~ the two ~rovisi?ns .0r'l if no 
dIfferences were mtended, ehmmatmg the second sectIOn to aVOId duplIcatIOn. ' 

Gang-free Schools and Communities 

S. 254 § 302, amending Pub. L. No~ 93-415 (42 U.S.C. § 5611 et seq.) §§251-54 (1974) 
(pages 189-203), proposes to continue the Gang-free Schools and 
Communities/Community-based Gang Intervention Program; H.R. 1501 does not. We 
recommend that the Senate gang-free program be retained in the conference bill with the 
following modifications. First, the program should place a greater emphasis dn 
multidisciplinary programs that focus on prevention, 'intervention, and suppre~sion; on 
services to families of gang-involved youth; and on educating parents ofyoutfu at high 
risk of gang involvement. Second, there should be an increase in the upper age limit 
under these provisions to age 25, because gang recruitment and membership 6fyouth 
does no stop at age 22. Data indicate that most gang violence generally occur~ with 
youth ages 15-24. We find that youth ages 19-24 are particularly influential i~ the gang 
and need to be dealt with through intervention' and/or suppression before we clan 
effectively intervene with the younger youth. 

Developing, Testing, and Demonstrating New Programs/Grants for Training and 
Technical Assistance 

We commend the inclusion of programs to provide for.fhe development, testing, and 
demonstration of new programs; and for the provision of technical assistance. IS. 254 § 
302, amending Pub. L. No. 93-415 (42 U.S.C. § 5611) §§ 261-64 (1974) (pages 203-05); 

I " 

H.R. 1501 § 1313, amending Pub. L. No. 93-415 (42 U.S.C. § 5611) §§ 261-64 (1974) 
(pages 186-88). The provisions are identical in both bills, except that the HoJse 

, I 

authorizes "such sums as may be necessary" for the program, and the Senate Dill 
authorizes $20 million, to be shared with the bill's two gang programs (Gangtfree 
Schools and Communities, and Community-based Gang Intervention). We urge the 
conferees to ensure that an adequate level of fund's is authorized to support th~se 
important functions. (Currently, the OJJDP Gang Program is appropriated ati$12 million, 
which under this scheme would leave only $8 million to fund demonstration, training, 

Page 34 of 112 

, r 



and technical assistance programs. This amount is insufficient to support the office's 
I 

national program demonstration and support activities, and we suspect it would result in 
deep cuts to ongoing programs, including ones to prevent child abuse and neglbct.) , 

Mentoring Program 

S. 254 § 302, amending Pub. L. No. 93-415 (42 U.S.c. § 5611) §§ 271-80 (1974) (pages 
205-15), establishes four grant programs to support the use of mentors for at-ri1sk youth: 
(1) Local Educational Grants fo'r local education agencies and nonprofit organizations (S. 

" I
254 § 302, amending Pub. L. No. 93-415 (18 U.S.c. §5611) § 273(a) (1974) (page 206); 
(2) Family-to-Family Mentoring Grants that match volunteer families with at-t1isk 

, I' 

families, allowing parents to directly work with parents and children to work directly 
I 

with children S. 254 § 302, amending Pub. L. No. 93-415 (18 U.S.c. §5611) §Q73(b) 
(1974) (page 207)); (3) Family MentoringProgram grants that match college a'ge or 
young adult mentors directly with at-risk youth and use retirement-age coupleS to work 

" I 
with the parents and siblings of at-risk youth (S. 254 § 302, amending Pub. L. No. 93-415 
(18 U.S.C. §5611) §279 (1974) (page 212-114)); and (4) Capacity BUildingrunding to a 

I 

national organization for the purpose of expanding and replicating capacity building 
programs to reduce the incidence ofjuvenile crime and delinquency among at-hsk youth

I 

(S. 254 § 302, amending Pub. L. No. 93-415 (18 U.S.c. §56U) § 280 (1974) (pages 214
15)). A total of$20 million dollars is authorized each year to carry out these programs (S. 

, "I " 
254 § 302, amending ~ub. L. No. 93-415 (18 U.S.c. §5611) § 291 (1974) (pages 215
17)). The House bin does not establish any dedicated mentoring programs. Rdther, 
mentoring activities are incorporated into the authorized purpose areas of the R,'onnula 
Grants and Prevention Block Grant Programs. We laud the Senate's inclusion of a 
dedicated mentoring program and recommend that it be induded in the conference bill. 

Religiously Affiliated Organizations , ' , I ' , , 

Both the House and Senate bills include provisions specifying that religiously affiliated 
organizations should be allowed to participate, generally on the same basis as bther 
private organizations, in programs in which nongovernmental organizations uJe 
"government fundsto provide certain services 'or benefits to individual benefici~ries of the 
law. Se~tion 302 of the Senate bill would significantly amend Title II of the J~venile 
Justice and Delinquency Prevention Act of 1974 ("JJDPA"), 42 U.S.c. § 56111, et seq., to 
create several different programs in which federal grants are provided, through states and 

, I 
localities, to private organizations to perfonn various social services. A new § 292(a) of 
the JJDPA would provide that "[t]he provisions of section 104 of the personal' 
Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193 
(42 U.S.C. § 604a) §104 (1996), shall apply to a State or local government eX6rcising its 
authority to distribute grants to applicants under this title." S. 254 § 302, amehding Pub. 
L. No. 93-415 (42 U.S.C. § 5611 et seq.) § 292 (1974) (beginning page 217). ISection 
114 of the House bill similarly would add a new § 299J to the JJDPA, which dlso would 
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expressly incorporate subsections (b) through (k) of §104 ofthe Personal Res~onsibility 
and Work Opportunity Reconciliation Act of 1996 ("PRWORA"), 42 U.S.c. § 604a(b)
(k), for grant 'programs under Title II of the JJDP A. Incorporation of these pr6visions of 

I 
§ 104 of the PRWORA would permit religious organizations to receive funds for the, 
purpose of assisting needy families. 

, I 
Incorporation ofPRWORA § 104 into Title II of the JJDPA apparently would reflect 

"Congress' considered judgment that religious organizations can help solve th~ 
problems" to which the proposed statute is addressed. Bowen v. Kendrick, 48V U.S. 589, 
606-07 (1988). The Administration believes that religious institutions can play an 
important and constructive role in providing social services. But ofcourse thi~ provision 
of public funds must be consistent with the requirements of the establishment blause. As 
the Supreme Court observed in Kendrick 'institutions with religious affiliations generally 
may participate equally in a neutral government financial aid 'program that berlefits both 

I 

religious and nonreligious entities, as long as government funds are not provided directly 
I 

to "pervasively sectarian institutions." See id. at 608-11. We believe that § 302 ofS. 254 
and § 114 ofH.R.1501 can and should be applied in a manner consistent with this 
requirement. 

RUNAWAYAND HOMELESS YOUTH 

The Administration strongly supports provisions in both bills to reauthorize t~e Run~way
I 

and homeless Youth Act. For over 25 years, the emergency shelter, street outreach, transitional· 
living and related services provided by this Act have ensured the safety of tens ofthorisands of 

, vulnerable young people, and have helped to guide them on a path toward productive,lself- . 
sufficient adulthood. We urge Jhe conferees to reauthorize these programs for 5 years, as 

included in S. 254. .. . . . ..: 

We are concerned that sufficient resources and adequate time be provided should 

conferees include the new study requirements included in H.R. J501. .1 


" . I· 
, SUBTITLE B: ACCOUNTABILITY FOR~JUVENILE OFFENDERS AND PUBLIC 

PROTECTION INCENTIVE GRANTS , 

BLOCK GRANT PROGRAM 

Both S. 254 and H.R. 1501 authorize a version of the Juvenile Accountability Incentive 
Block Grants (JAIBG) program, 'a program that has been appropriated, but not authorized, for the 

last two years.. I. 

Each bill amends the current program slightly differently, both renaming it th~ Juvenile 
Accountability Block Grants (JABG) program. Overall, the Department strongly su~pors the 
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Senate's version, because the Senate JABG not only adds delinquency prevention to the list of 
pennissible purposes, but alsoTequires that 25 percent of state and local funds be speJt on those 
prevention activities. The Department enthusiastically supports both of these amendilients to the 
current program and urges the conferees to include both in the final bill. . I . 

Apart from that very significant change, we recommend maintaining the curreht program 
in substantially the same fonn. Both the House and Senate bills change the current p~ogram by 
establishing different funding eligibility requirements for states and units of local gov:erninent, 
providing dif(erent fonnulas for the allocation of funds, and creating different mechanisms to 
accomplish a waiver of the local pass-through. Most notably, the Senate bill divides the JAIBG 
purposes into separate grant programs, including ~nes to assist state and local juvenil~ courts and 
to support the integration ofjuvenile records into criminal records database systems. (S. 254 also 
expands the Community-based Justice Grants for Prosecutors program in the Violent :Crime 
Control and Law Enforcement Act of 1974 (42 U.S.c. § 13862) to allow the hiring of additional 
prosecutors; assist prosecutors to address drug, gang, and youth violence more effectil~elY; and 
provide technology, equipment,and training for prosecutors; among other purposes.) While we 
enthusiastically support the Senate's prevention set-aside, we. object to this splintering of these 
programs, and therefore urge the conferees to adopt the House's approach to the JABP, with the 
addit~onal prevention purposes and the 25 percent carveout in S. 254. Working from the House 
bill, therefore, we recommend the following changes. . I 

Grant Making Authority 

Throughout the House bill, authorization is given to "make grants to and contracts with" 
various entities. We urge the inclusion of an express authorization to make "do operative 
agreements" as well. This is routine practice for OJJDP now (and for other dJP bureaus), 

. . . I 

and the authorization should be reflected throughout, as it is for BJS and NIJ in the 
Omnibus Crime Control and Safe Streets Act (see §§ 202 and 302). 

Authorized Activities 

In H.~. 1501 § 102; amending Pub. L. No. 90-351 (42 U.S.c. § .3796 et seq.) I§ 
1861(b)(1) (1968) (page 6), we recommend inserting after the word "offendeI7s" the 
foll~wing phrase: "including programs to enable juvenile courts and juvenile ~robation 
officers to be more effective and efficient in holding juvenile offenders accouhtable and 
reduce recidivism." We are puzzled as to why these purposes would be omided from the 
current program, when we know that certain innovative court programs,' in~IJding 
Operation Nightlight in Boston, and gun courts generally, have shown such p~omising

1 
results in reducing juvenile crime. Also, in H.R. 1501 § 102, amending Pub. IL. No. 90
351 (42 U.S.c. § 3796 et seq.) § 1801(b)(7) (1968) (page 7), insert after the J,ord "crime" 
the following phrase: "including the training of detention or correctional persbnnel." 
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Rule Requirement 

H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1801(a) 
-(1968) (page 12); provides that states shall submit applications to the AttorneylGeneral of 
the United States containing such assurances and information as the Attorney General 
may require by "rule." Adding th.is rule-:-making requirement to the application process 
would cause unnecessary delays in getting funds out to the -states and units of local 
government. We suggest using "guidelines," rather than a rule. To accomplish this 
change, in line 7, after "by" strike "rule" and insert "guidelines." Also, on line: 16 of 
H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1804(a) 
(1968) (page 21), strike "regulations" and-insert "guidelines". On line 21 ofHlR. 1501 § 

I 
102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1804(b) (1968) (page 21), 
after "The" strike "regulations" and insert '~guidelines." 

Case Specific Reporting 

We do not believe that case-specific reporting by courts that are nbt mandated to impose 
escalating sanctions in all cases is justified .. Courts should be able to provide a 
certification that appropriate sanctions were applied in all cases. Therefore, we
recommend that the following change be made in H.R. 1501 § 102, amending Pub. L. No. 
90-351 (42 U.S.C.§ 3796 et seq;) § 1802(d)(2)(A)(ii) (1968) (page 14): beginning in line 
24, after "in" strike "each such case" and insert "all cases:" 

. Definition of Graduated Sanctions 

The language in the last sentence ofH.R. 1501 § 102, amending Pub. L. No. 9@-351 (42 
U.S.C § 3796 et seq.) § 1802(e)(2) (1968) (pages 15-16), should be modified tb provide 
that "A sanction may include, but is not limited to, ...." in order not to imply the 
exclusion ofother sanctions. 

Allocation of Funds 

The allocation of 0.25 percent of program dollars to each state per H.R. 1501 §1102, . 
amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1803(a)(1)(A) (1968) (page 
16), wo.uld, at the cu~ent $250 million appropriation, result in aloss of up to 5p percent 
offundmg for smaller states because the current base under the JAIBG program (and that 

I 

proposed by S. 254) is 0.5 percent. To accomplish this change,-on line 9 ofH.R. 1501 § 
102, amending Pub. L. No. 90-351 (42 U.S.c. § 3796 et seq.) § 1803(a)(1)(A) (1968) 
(page 16), strike "0.25" and insert "0.50." . I 

Waiver of Pass-Through Requirement 
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H.R. 1510 niakes no provision for waiver of the 75 percent pass-through wher~ the state 
bears the "primary" burden of funding for the administration ofjuvenile justicJ. 

I 

Currently under the JAIBG program, 19 states have received waivers ranging from 50 
percent to 100 percent, with seven bearing 100 percent oftlie burden. Other w~iver 
requests are pending. A waiver provision should be included in the bill as a mhtter of 
fundamental fairness. It appears, ho~ever, that language tantamount to a waiv~r was 
added to. the bill in H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 u.S.C.I§ 3796 et 
seq.) § 1803(a)(3)(A) (1968) (page 17). This language would establish a new pass
through percentage for states that demonstrate and certify that their law enforcbment 
expenditures exceed a certain threshold, as calculated by a formula provided irl the 

I 

statute. It is unclear whether, in actuality, this formula provides the type of relief to states 
that the current waiver language provides. Moreover, it is unclear to what pro~ision the 
citation "(1)(A)" refers: sectionI803(a)(I)(A) (page 16) or section 1803(b)(1)(~) (page 
.18). The: reference must be to the latter ifthe goal of the language is to change the pass
. through percentage. '. . I 

We recommend the following modification so that the bill provides for an effective 
waiver. In H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 ~t seq.) § 
1803(a)(3) (1968) (page 17), line 1, after "(3)" strike "INCREASE FOR STA17E 

.', I 

RESERVE" and insert "WAIVER OF LOCAL PASS THROUGH." On line 4, ~trike 
"that" through the end and insert the following: "the State bears the primary financial 
burden (more than 50 percent) for the administration ofjuvenile justice withinlthat state, 
the Administrator may waive the 75 percent pass through requirement in S. 25f § 102, 
amending Pub. L. No. 90-351 (42 U.S.c. § 3796 et seq.)§ 1803(b)(1) (1968) (pages 17
18), and substitute a lower pass through requirement in an amount that reflects the 

relative financial burden for the administration ofjuvenile justice that is borne 
by the 

. State." 

Consultation with Local Units 

H.R. 1501 § 102, amending Pub. L..No. 90-3~1 (42 U.S.c. § 3796 et seq.).§ r 

1803(a)(3)(B) (1968) (page 17), requires the Attorney General ofthe United States, in 
instances where the law enforcement expenditures of a state exceed 50 percent: of the 
aggregate amount described in the preceding subsection to consult with as maAy units of 

I 
local government as practicable regarding the state's proposed use of funds. We object to 
this provision. The heads of state agencies responsible fo~ program administdtion should 
be tasked with consulting with units of local governments in their states. 

To. accomplish this change, we recommend the following modification. In H.R. 1501 § 
102, amending Pub. L No. 90-351 (42 U.S.c. § 3796 et seq.) § 1803(a)(3)(B) 1(1968) 
(page 17), lines 14-15, after (B) strike "LAW ENFORCEMENT EXPENDITURES 
OVER 50 PERCENT" and insert ~'CONSULTATION REQUIREMENT". od lines 15
18, strike "If' through "consult" and insert the following: "In submitting a waiiver request 
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under 1803(3)(B), the State shall demonstrate that it has consulted". On line 2P, before 
"as" insert the following: "or organizations representing such units". On line 20, after 
"States'" insert "waiver and". 

Expenditure Data 

H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.c. § 3796 et seq.) § 
1803(b)(1)(A)(i)(II) (1968) (page 18), requires law enforcement expenditure data for the 
three most recent calendar years. However, this ~xpenditure data is census datk that is 
only collected every five years, not every calendar year. The most recent law I 

enforcement expenditure data that is available electronically is from 1992. Expenditure 
data from previous years is not available electronically and, thus, is not usable :for the 
purposes of this provision. Consequently, we recommend use of data for the ~ost recent 
calendar year. To accomplish this change, we recommend the following modification. In 

. . I 
line 12 ofH.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.c. § :3796 e~ seq.) § 
1803(b)(1)(A)(i)(II) (1968) (page 18), strike "three." On line 13, strike "years" and insert 
"year" and strike ,"such" and insert "complete." 

Advisory Board 

We recommend that the council have a planning responsibility, rather than just an 
advisory role. Therefore, we recommend that in H.R. 1501 § 102, amending P;ub. L. No. 
90-351 (42 U.S.c. § 3796 et seq.) § 1804(b).(1968) (page 21), ~he section titled 
"ADVISORY BOARD" be replaced with the section titled "PLANNING BOARn" (line 
21). In line 24, strike "an advisory board" and insert "a planning board". Strilte "review 
the proposed uses" and insert "establish a cocirdinatedenforcement plan for thJ use". 

Modification of Payment Requirements 

I 
H.R. 1501 § 102, amending Pub. L. No. 90-351(42 U.S.c. § 3796 et seq.) § 1805(b) 
(1968) (pages 22-23), provides that states or units oflocal government shall rebay, within 

. . I 

27 months, funds that are not expended. We recommend, thaUanguage be inserted that 
provides the Administrator with the authority to grant extensions when appropbate. To 

I 
accomplish this change, we recommend that in line 13, after "Attorney Genera:l," the 
following phrase be inserted: ", unless either such time periods are extended by the 
Administratorfor good cause." At the end ofH.R. 1501 § 102, amending Publ L. No. 90
351 (42 U.S.c. § 3796 et seq.) § 1805(c) (1968) (page 23), after the word "costs" insert 
the following: ", except that the Federal share in relation to cost of constructink juvenile 
detention or correctional facilities shall be limited to 50 percent of approved c~st." 

Page 40 of 112 



Use of"Funds 

H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 etseq.) § 1807(a)(2) 
(1968) (page 24),'is in potential conflict withH.R. 1501 § 102, amending Pubj L. No. 90
351 (42 V.S.c. § 3796 et seq.) § 1805(b)(I) (1968) (pages 22- 23), in that the fonner 
requites states to use the trust fund amounts during a period not to exceed twol years from 
the date of the "first grant payment" to the state or specially qualified unit, whereas the 
latter requires states to repay within 27 months of the "receipt of funds." The~e tenns· 
("first grant payment" and "receipt of funds") should be made consistent to any avoid 
potential conflict. To accomplish this change, we recommend the follow~ng I 
modification. After the word "date" strike "the first grant payment is made to" and insert 
"funds are initially received by". 

Definition of Unit of Local Government 

The definition of unit oflocal government in H.R. 1501 § 102, amending Pub. L. No. 90
351 (42 U.S.c. § 3796 et seq.) § 1808(1) (1968) (page 25), should address Louisiana's 
unique parish system of government. To achieve this change, we recommend the 
following modification. Replace the language in "(B)" with "any law enforce&ent 
district or judicial enforcement district that (i) is established under applicable ~tate law; 
and (ii) has the authority to, in a manner independent of other state entities, es~ablishes a 

. I 

budget and raise revenues; and." Re-designate the current "(B)" as a new section "(C)". 

Administration . 

Currently, the Juvenile Accountability Incentive Block Grant Program has a three percent 
set-aside for research/evaluation/demonstration and a two percent set-aside forrtraining 
and technical assistance. We believe that these set-asides should be continued by 

, incorporation into the bill. These funds provide critical support services of benefit to the 
states and the thousands of units oflocal government receiving funds under this program. 

. I 
H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.).§ 1~09 (1968) 
(page 27), provides for not more than three percent to be used for all of the core . 
functions:. research, evaluation, demonstratioq, training/technical assistance, ahd 
administration. This funding level would be insufficient to carry out these funbtions. 
Instead, we recommend that the bill mirror the existing implementation of this Iprogram. 
Further, inasmuch as under the restructure plan the research and evaluation ful1ction 
would be administered by the National Institute of Justice,and the remaining functions 
by the Juvenile Justice Office, we recommend that these functions each be giv6n'a 

. I 

discrete funding allocation. Thus at line 12 it ,should say, " .. to the Attorney General for 
research and evaluation consistent for this program. Not more than two perce~t of such 
amount shall be available for training and technical assistance, and not more than one 
percent of the amount authorized shall be available for administration ofthe program." 
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Construction Match 

The 50/50 match for construction should be retained in H.R. 1501 § 102, amending Pub. 
L. No. 90-351 (42 U.S.c. § 3796 et seq.) (1968). To accomplish this change, the 

. I 

following language should be inserted: "The Federal share limitation shall be 50 percent 
in relation to the costs ofconstructing a permanent juvenile corrections facilit~." 

Funding Condition 

With regard to the 1 0 percent reduction in funds fo~ states not having in place a policy 
that requires the drivers license of a juvenile found to illegally possess a firearln or'use' a 
firearm in the commission of a crime or act of delinquency to be suspended uritil age 21, 

, we note the following concern. (This provision appears in H.R. 1501 § 102, rubending, 
Pub. L. No. 90-351 (42 U.S.c. § 3796 et seq.) § 1803(f) (1968) (page'20).) ~lthough we 

, have inquired, we have been unable to identify any state that has such a provision in 
place. Therefore, if the Congress intends for states to change their laws in ord~r to be 
eligible for full funding, it may be appropriate to include an effective date that extends an 
appropriate amount of time into the future., , 

REIMBURSEMENT OF STATES FOR COST OF INCARCERA TINGJUVENILE ALIENS 

S. 254 § 325(a), amending Pub. L. No. 99-603(8 U.S.c. § 1365) § 501 (1986)1 (pages 
302-25), states that this provision will serve to amend § 501 of the Immigration Reform and 
Control Act of 1986. However, if § 325 seeks to add juveniles to the population curr~nt1y 
targeted by the State Criminal Alien Assistance Program (SCAAP), this is an incorredt reference. 

, It should be § 20301 (Incarceration of Undocumented Criminal Aliens) of The VioleAt Crime 
Control and Law Enforcement Act of 1994 (Pub. L. No. 1 04~208 § 241), codified at §i241 of the 
Immigration and Nationality Act (8 U.S.C. § 1251(i)) or (8 U.S.C.A. 1231(i)(West Supp. 1998)). 
Note that § 501 Immigration Reform and Control Act of 1986 are also referenced in subsection 
(c)(3). 

While we are not unsympathetic to those states' and localities that incarcerate juvenile 
aliens, we would like to point out that having SCAAP reimburse applicants for the co~ts of ., 
incarcerating juvenile aliens may diffuse the effectiveness of the program. Not only Jill it add to 
the number of claims paid for with the same pot of money, but it could also mean that! more 

I 
payments' are made without firm verification of alien status. That is, compared to adults, it is less 

I 

likely that juveniles will have come into contact with the Immigration and Naturalization 
Service, so their names will not be the INS database and their alien status will not be donfirmed 
when checked against records sub~itted by applicants from state and local correctionil facilities. 
However, applicants are given credit for a fairly high percentage of inmates they hav~ identified 
as aliens whether or not a match to the INS file occurs. 
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SUBTITLE D: PARENTING AS PREVENTION 

We support this subtitle, which authorizes the Department ofHealth and Human Services, 
in conjunction with the Departments ofJustice, Education, Housing and Urban DeveI6pment,' 
and Defense, to establish a parenting support and education program. The program w6uld have 
three major components: a National Parenting Support and Education Commission; a Istate 

I . 
and 

local parenting support and education program; and a grant program addressing the problem of 
• I 

violence-related stress to parents and children.. ; 
.' ., I 

TITLE IV - VOLUNTARY MEDIA AGREEMENTS FOR CmLDREN'S PR01;'ECTION 
. . . I 

ANTITRUST EXEMPTION FOR AGREEMENTS TO DEVELOP AND ENGAGE IN PROCEDURES TO ENSURE 

COMPLIANCE BY RETAILERS WITH LIMITATIONS ON DISSEMINATION OF PARTICULAR MATERIALS 

ro~w~ I 
, 
I 

,Subtitle A ofTitle IV ofS.254, entitled the "Children's Protection Act of 1999," would 
codify two exemptions to the federal antitrust laws. We believe that the second of these 
exemptions - which would be created by S. 254 § 405(a) - would raise difficult co~stitutional 
questions and would be vulnerable to constitutional challenge. 

Section 404 of S. 254 would recognize an exemption to the federal antitrust laws, 
providing that those laws shafl not apply to "any joint discussion, consideration, revieiw, action, 
or agreement by or among persons in the entertainment industry for the purpose ofdereloping 
and disseminating voluntary guidelines" that are designed, inter alia, to "promote telecast 
material that is educational, informational, or otherwise beneficial to the d~velopment of 
children." See section 404(a)(2). . [ 

Section 405(a)(I) ofS.254 would establish another antitrust exemption, which would 
affect the conduct not just of the persons in the entertainment industry, but also of perbons . 
outside that industry who are in the business ofrenting, selling and exhibiting speech Iproducts. 
It would exempt from the antitrust laws: 

d" 'd' " . b d Iany ISCUSSlon, conSI eratlon, revIew, actlon, or agreement etween an amoq.g 
persons in the motion picture, recording, or video game industry for the purpo~e 
of and limited to the development or enforcement ofvoluntary guidelines, 
procedures, and mechanisms designed to ensure compliance by [specified] 
persons and entities ... with ratings and labeling systems to identify and limit, 
dissemination of sexual, violent, or othe~ indecent material to children. ·1 

Section 405(a)(2), in turn, would identify the "persons and entities" whose "c~mpliance"
I 

with the labeling and ratings systems could be the subject of the "guidelines, procedures, and 
mechanisms" that would be permitted under the exempted industry-wide agreements L namely, 
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persons engaged in retail sales of motion pictures, recordings, or video games, theater owners 
and operators, and video game arcade owners and operators. 

Section 405, in other words, would permit persons in certain entertainment industries not 
only to reach agreements among themselves to create "rating and labeling systems" fdr their 
products, but also to combine with one another to establish "procedures" and "mechaJisms" for 
ensuring that retailers "compl[y]" with such rating and labeling systems. It would ap~ear that 
these enforcement "mechanisms" could include what would otherwise be unlawful ecbnomic 
sanctions, 'such as concerted refusals, by the consortium, to sell products to retailers ~ho fail to 
comply with agreed-upon standards for the ~'dissemination" of certain materials to chiildren. For 
example, it would appear that the distributors of motion pict~res could jointly imposelconditions 
on the exhibition of their films - such as by collectively agreeing not to distribute films to 
theaters that fail to exclude minors from admission,to films with certain ratings. 

Although the jointly agreed-upon restrictions on retailers would be "develop[ ed]" and 
"enforce[ d]" by private entities rather than by the government, we believe there is a si~nificant 
risk of a constitutional challenge to the statutory antitrust exemption itself. It is impo~sible to 
predict the likelihood that such a challenge would succeed. We believe, however, that the bill 
should be modified in order to eliminate an ambiguity that significantly increases its 
vulnerability to constitutional challenge. 

Given the broad standing rules that apply in the First Amendment context and the 
economic injuries retailers might sustain under the proposed antitrust exemption, we think that, 
at a minimum, retailers would have standing to challenge the law on Firs( Amendmerit grounds. 
See Virginia v. American Booksellers Ass'n, 484 U.S. 383, 392-93 & n.6 (1988). W6 also 
believe that such a constitutional challenge would not be foreclosed by the state actiob doctrine. 
Ordinarily, private enforcement of privately developed guidelines and procedures wo~ld not be 

. considered state action, and therefore would not implicate the First Amendment. See IDenver 
Area Educ. Telecomm. Consortium, Inc. v. FCC,518 U.S. 727, 737 (plurality opiniort) ("We 
recognize that the First .An1endment, the terms ofwhich apply to.governmental actiori, ordinarily 
does not itself throw into constitutional doubtthe decisions of private citizens to pen4it, or to 
restrict, speech."). In Denver Area itself, however, all members of an otherwise divided Court 
accepted the notion that First Amendment analysis should be applied to enactment ofla federal 
statute itself- which is, of course, state action -' where that legislative enactment alters the 
legal relations between private entities in a way that empowers one category of privatb entities to 
control or suppress the speech of other private entities. See id. at 737-39 (plurality odinion); id. 
at 782 (Kennedy, J., concurring in part, concurring in the judgment in part, and disserlting in 
part). 

The antitrust exemption in section 405 ofS, 254 would, like certain of the statutory 
provisions at issue in Denver Area, be a content-based exemption that could "alter[] lpgal 
relations between'persons, including the selective withdrawal from one group oflegal protections

I 
against private acts." Id. at 782 (Kennedy, concurring in part, concurring in the judgment in part, 
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and dissenting in part). Specifically, the exemption might allow producers and distribhtors of 
certain entertainment products to exercise a kind ofmonopoly power over retailers tha~ the 
producers and distributors ofother products do not enjoy, and to do so in a manner thit may 
restrict retailers' ability to make available.to minors certain kinds of movies, videos, abd 

I 
recordings. This alteration in the legal relations and "speech rights" of distributors ana retailers, 
moreover, would be with respect, and limited, to a particular category ofproduct contcint. 

Therefore, it is very possible that section 405(a) would be subject to constitutiJnal 
challenge based on arguments similar to those the Court considered in Denver Area. I~ is 
hazardous to predict, however, how the Court would resolve such a challenge in this dmtext, 
because the plurality in Denver Area expressly limited its holding to the particular con'text before 
it and declined. to decide how the case fit within traditional First Amendment categori6s. Id. at 
741-42 ("no definitive choice among competing analogies (broadcast, common carriet., 
bookstore) allows us to declare a rigid single standard, good for now and for all futurelmedia and 
purposes"); see also id. at 775-78 (Souter, J., concurring). 

In Denver Area, the Court invalidated a provision of the Cable Television Consumer 
Protection and Competition Act of 1992 that permitted cable operators to prohibit "se~ually, 
explicit" programming on "public, educational, or governmental channels" (chapnels that local 
governments have historically required cable operators to set aside for public purposeJ). , 
Although there was no opinion ofthe Court for this portion of the decision, the plurality 
concluded that the statute i 

could radically change present programming-related relationships among locali 
community and nonprofit supervising boards and access managers, which 

, relationships are established through municipal law, regulation, and contract. In 
doing so, it would not significantly restore editorial rights of cable operators, ~ut 
would greatly increase the risk that certain categories of programming (say, 
borderline offensive programs) will not appear. 

, ) 

Id. at 766 (plurality opinion). Thus, the plurality concluded that the Government had not 
sustained its burden of showing that the statute was ~'necessary to protect children or that it is 
appropriately tailored to secure that end." Id. At the same time, the Court upheld a sitnilar 
provision that permitted cable operators to prohibit "patently offensive" prograrnminglon "leased 
channels," which federal law requires to be reserved 'for commercial lease by unaffiliated third
party "programmers," and over which cable operators were prohibited by federal law ~ince 1984 
from exercising any editorial control. In finding this provision constitutional, the plur~lity 
emphasized the cable operators' First Amendment il}terests in being restored a degree ofeditorial 
control that Congress had removed eight years before. Id. at 743-44, 747. 

In this case, as in Denver Area, there is a "complex balance of interests" to consider. Id. 
, , ,I 

at 747 (plurality opinion). But the balance here would be quite different in several respects than 
in Denver Area itself, because the background legal regime established by the antitrust laws is 
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significantly different than that created by cable access laws; and the preexisting legal 
relationships among the manufacturers, distributors, and retailers of entertainment pr~ducts are 
likely to be quite different fr~m the relationships ben:~en cable operators, television I 

programmers, local commumty and nonprofit supervlsmg boards, and access managers at issue 
. I

in Denver Area. 

I 
The exemption established by section 405 would, to be sure, share certain ofthe 

characteristics of the statute that the Court struck down in and would in Icertain 
respects be more problematic than the statute the Court upheld. For instance, the exemption
would not "significantly restore" to the exempted entities a degree ofeditorial controll that they 
had once had, see id. at 761,766 (plurality opinion); instead, it would cede to such parties a new 
license to engage in conduct that has long been considered a violation of antitrust lawk. . 
Furthermore, the types of speech to which the exemption would apply ("sexual, violebt, or other 
indecent material") is potentially broader than the narrow category of sexually indecent materials 
that the cable operators were empowered to restrict in Denver Area. See id. at 751-53 

1 

(plurality 
opinion). 

1 

Nevertheless, there is one Signi~cant consideration that would appear to makei the 
exemption here much less constitutionally troublesome than the provision that the Court 
invalidated in Denver Area. In Denver Area, the statute empowered entities that wer~ "conduits" 
for the speech of others (the cable operators), see id. at 793 (Kennedy, concurring in part, 
concurring in the judgment in part, and dissenting ih part), to impose conditions on piogramming 
created and distributed by other persons and entities (the programmers). In this case, ~he antitrust 
exemption would be provided to the entities that produce and distribute the entertai~ent 

I 

products in the first instance, and (potentially) would adversely affect the power of speech 
"conduits"":' the retailers to further distribute the speech to third parties (minors). The balance 
of speech interests between the empowered and the disfavored parties, in other wordsl appears to 
be quite different than was present in Denver Area,and this difference might well ren~er the 
section 405(a) exemption much less constitutionally problematic than theprovision t~e Court 
invalidated in Denver Area. . . I 

. I 
It is important to emphasize, however, that the'constitutionality of section405(a) would 

. I 
depend, in large part, on the breadth of the exemption that that provision would estabF~h, and, in 
particular, on resolution of a certain ambiguity raised by section 405(a). Although thy question is 
far from clear, section 405(a) could be construed to permit a consortium of industry ritembers, 
not only to combine to refuse to sell their own products to retailers who do not agree to enforce 
the consortium's dissemination restrictions (the scenario discussed above), but also, to refuse to 
sell or lease their products to retailers who market the products of other manufacturer~ and 
distributors that are not part of the consortium and that do not abide by the consortiurh' srating 
and labeling systems. The latter sort ofconcerted refusal obviously would have a mJch greater 
impact on the speech rights of the retailers,and would, moreover, restrict the ability 6fproducers 
and distributors outside the consortium to distribute their own movies, videos, and re~ordings. 
Such an additional shifting of power to the cooperating entertainment producers and distributors, 
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and away from the retailers and from noncooperating producers, likely would mak~ t~e 
exemption significantly more difficult to defend against a First Amendment challeng¢, because it 
"would greatly increase the risk that certain categories of programming [and other ent1ertainment 
products] (say, borderline offensive programs) will not appear" at all in the marketplabe. Denver 
Area, 518 U.S. at 766 (plurality opinion). Accordingly, we recommend that CongresJ clarify that 
section 405(a)'s exemption is not intended to provide cooperating entities with a pow~r of this 

: 

scope. 

TITLE V - GENERAL FIREARMS PROVISIONS 

S. 254 §§ 501-504 (pages 340-61) were expressly rendered null and void, and superseded 
I 

in their entirety, by S.254 § 1635 (pages 536-51). See discussion of § 1635, infra. Vfe strongly 
support § 1635 in its entirety and its repeal of §§501-04. The repealed sections weakened . 
current law regulating the sale of guns at gun shows by proposing a complicated sche~e for 
background checks at gun shows and opening up new loopholes in the law by giving law 
.enforcement less time to complete background checks; exempting pawnbrokers from bonducting 

. I 

background checks on people who redeem pawned guns, even though they are, according to one 
study, five times more likely to be prohibited; arid upsetting more than 30 years of sethed.Iaw 
regul~ting the ability of licensees to sell guns at out-of-state gun shows. •. 

'. I 
TITLE VI ...,. RESTRICTING JUVENILE ACCESS TO CERTAIN FIREA~S 

Both the Senate and House bills amend existing law by restricting juvenile a:cdess to 
firearms and increC),sing penalties for both juveniles who unlawfully possess certain fi~earms and 
adults who transfer prohibited firearms to juveniles. S. 254 §§ 601 & 851 (pages 3611& 389), 
and H.R. 1501 §§ 401-02 (pages 83-86), amend the Youth Handgun Safety Act, 18 U.:S.C. § 
922(x), and provide enhanced penalties for possession and transfer violations. The enhanced 
penalties for adults who transfer firearms unlawfully to juveniles are addressed in the Uiscussion 
of section 210(b) ofS. 254, supra. This section will discuss the proposals to broaden the scope 
of coverage of the Youth Handgun Safety Act and increase the penalties for juvenile ~iolators. 

SCOPE OF COVERAGE 

S. 254 and H.R. 1501 both seek to expand the Youth Handgun Safety Act's ban on 
firearms possession by juveniles to include semiautomatic assault weapons and large Gapacity 
ammunition clips, regardless of their date of manufacture. S. 254 § 601(b) amends 18i U.S.c. § 
922(x).(page 364), to prohibit the transfer to and possession by juveniles of semiautomatic 

. '. I 

assault weapons and large capacity ammunition clips. S. 254§ 851 (b) also amends 18 U.S.c. § 
922(x) (page 393), to add semiautomatic assault weapons, but omits large capacity arrlmunition 
clips. Both § 851 and H.R. 150 1§ 401 contain significant drafting errors. Section 85 [ (b) adds a' 
definition ofjuvenile, which is unnecessary, and results in an internal referencing erro~ discussed 
below. H.R. 1501 § 401 fails to prohibit the transfer to or possession by juveniles of 
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semiautomatic assault weapons and large capacity ammunition clips, although it provides 
penalties for violations involving possession and use of such items . 

. , Sections 601 and 851 of the Senate bill also provide exceptions for the transfer to and 
possession by juveniles of semiautomatic assault weapons 'and large capacity ammunition clips. 
These include exceptions for semiautomatic assault weapons possessed and used by aijuvenile in 
the military; in the course of employment, farming, ranching, or hunting activities; or !for target 
practice. Other than allowing juveniles between the ages of 18 and 21 who are in the bilitary to 
possess such weapons, we do not believe that there is any reason or justification for providing 
exceptions to the transfer or possession of semiautomatic assault weapons and large c~pacity 
ammunition clips. And with respect to juveniles in the military, there is no need for an 

. exemption in this provision specifically authorizing the possession of semiautomatic ~ssault 
weapons by individuals in the military.' Pursuantto 18 U.S.c. § 925(a), the prohibitions of the 
Gun Control Act generally do not apply to the posses~ion of firearms for official use 1:jy 
governmental entities. Accordingly, the possession of semiautomatic assault weapons by 
juveniles for official use in the military or a law enforcement agency would already b~ exempt

I 

from the prohibitions of 18 U.S.c. § 922(x). Therefore, we oppose the inclusion in this section 
of any exceptions for the transfer or possession of semiautomatic assault weapons or lkrge 
capacity ammunition clips and urge that they be stricken.· I . 

We also note that neither the Senate bill nor the House bill contains the important 
provision in the Administration Bill to raise the age of eligibility to possess a handgu~ or a 
semiautomatic assault weapon from 18 to 21, and increase the penalties for possession. or transfer 
of such firearms by or to persons under the age of21. This omission is significant, b6cause 
youth gun access is an especially serious problem. Studies have shown that when guds replace 
fists or knives to settle a dispute or commit a robbery, the chance of a fatality is, many Itimes 
greater, In fact, youth homicide victimization rates doubled from the mid-1980s to the early 
1990s, increasing at a higher rate than any other violent crimes for which statistics are: available. 
This rise in youth homicide is due entirely to guns. Between 1990 and 1996, there were an 
average of over 3,200 gun homicides among young people ages 19 and under. 

We feel strongly that, in light of these facts, the Youth Handgun Safety Act should be 
stret;lgthened to prohibit handgun possession by youths under 21 years of age, while r~taining the 
appropriate exceptions for the possession of a handgun by someone under the age of f 1 in 

specific circumstances. We look forward to working with the conferees to reconcile the 
differences between the Senate and House versions and to strengthen this important p~oposal by 
improving on the drafiin& of the provisions and expanding their coverage. 

INCREASED PENALTIES FOR JUVENILE 

The Senate bill contains two inconsistent penalty provisions for juveniles who violate the 
Youth Handgun Safety Act: Sections 601 and 851 (pages 361 & 389). The House biB contains a 
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provision to change the penalties for juveniles who violate the Youth Handgun Safety Act in 

Section 401 (page 83). 


o Section 601 (a) of S. 254 retains the current base offense maximum ofone year" and 
retains probation as a mandatory sentence for certain juvenile offenders. 0 It adds a ma~imum 20

010 

year sentence for juvenile offenders whose 922(x) offenses are also violations ofthe Gun Free 
Schools Zones.Act if the juvenile had the intent to carry, possess, discharge or use the weapon in 
the commission of a violent felony. 

Section 851(a) ofS. 254 eliminates mandatory probation as the'~entencefor fiJst-time 
juvenile offenders, and raises the base offense maximum sentence to 5 years. It raises Ithe 
maximum sentence to 20 years ifthe 922(x)(2) offense is also a violation of the Gun F,ree 
Schools Zones Act and the juvenile had the intentto.carry; possess, discharge or use the firearm 
in the commission of a violent felony. , Section 851.'s unnecessary addition of a definition of 
juvenile at 922(x)(I) causes the transfer and possession offenses to become (x)(2)andl(x)(3), 
respectively, and accordingly, as'drafted,§ 851 references the wrong substantive provisions in its 

I 

amendment to the penalty provisions. In addition, one ofthe provisions in S. 254 § 851 omits 
reference to large capacity ammunition clips. 

H.R. 1501 § 401 (page 83), removes the mandatory probation provision for jmienile 
possession while retaining the one-year maximum sentence for the base offense. Section 401 of 
the House bill contains proposals to increase the maximum penalties for unlawful posJession of 

I 

firearms by juveniles with no prior record, with the intent to possess on school ground~ (or 
knowing that another juvenile intends to possess on school grounds), or with the intent to use the 
firearm in the commission of a serious violent felony. ' 

We support the elimination of mandatory probation for juvenile violators ofthl Youth 
, I 

Handgun Safety Act. In addition, the Administration supports legislation that is not i~cluded 
either in the Senate or House bill to impose 'a maximum five-year sentence ifthe offense is a 
second or subsequent violation or if it is a first violation and the juvenile has a prior conviction 
or adjudication ofdelinquency for a serious violent felony, as defined in 18 U.S.C. § 3559(c). 

Although the Administration generally supports legislation to increase the maJimum 
,sentence if the possession offense also involved the intent to violate the Gun Free Sch601 Zones 
Act, 18 U.S.C. § 922(q), or the intent to commit a serious violent felony, we do not subport these 
provisions in the Senate or House provisions as drafted. Enforcement problems may ~xist with ' 
the Senate~s proposal r~garding Gun Free School Zones ~ct vi.olations, and theHouselpr~visions 
are confusmg and ambIguouS. We look forward to workmg With the conferees to reconctle the . 
two bills and produce legislation that increases the maximum sentence for firearms poksession 
offenses that implicate the Gun Free School Zones Act, and eliminates the ambiguitieJ and flaws 
in the Senate and House proposals. 

Page 49 of 112 

0 



TITLE VII - ASSAULT WEAPONS 

BAN ON IMPORTING LARGE CAPACITY AMMUNITION FEEDING DEVICES 

S. 254 § 702 amends 18 U.S.C. § 922(w) (pages 370-71) to prohibit the importation of 
large capacity.ammunition feeding devices, regardless oftheir date of manufacture. We support 
this provision and note that the Senate adopted an instruction to its conferees that this provision 
be included in the conference report. 

We note that S. 254 § 704 (page 371) would appear to delay the effective date of the 
provision by 180 days from the date of enactment. However, the text of § 704 actually exempts 
the substantive provisions from the delayed effective date and applies only tothe short title. 
Thus, the ban becomes effective immediately as presently drafted. TheAdministratiop supports 
an immediate effective ,date for this section. I 

. Due to a loophole in existing law foreign large ca~acity ammunition feeding d~vices that 
were manufactured prior to September 13, 1994, may still be imported into the United States 
today. Section 702 of the Senate bill would close this loophole to prohibit the import~tion of any 
large capacity ammunition feeding device, regardless of its date ofmanufacture. 

The Administration supports the reinstatement of this provision into the conference bill. 
I 

Given the vast worldwide supply ofmagazines with a capacity-of more than 10 rounds, the 
amendment is necessary to limit the commercial sale of these devices. It is also consi~tent with 

I 

the original congressional intent to limit access to such magazines by the general public. We 
would note, however, that the provision as currently drafted would prohibit the posses!sion of 
large capacity ammunition feeding devices that were lawfully imported between Sept6mber 13, 
1994, and the effective date of this section. We recommend that the conferees add a n1ew 
"grandfather" provision to clarify that such devices may continue to be lawfully posse~sed and 
transferred. We look forward to working with the conferees to provide language on this' 
technical correction. 

TITLE VIII - EFFECTIVE GUN.LAW ENFORCEMENT 

CRIMINAL USE OF FIREARMS BY FELONS 
. I 

. S. 254 §803 (p~ges 375-77), and H.R. 1501 § 301 (pages 77-79), both contain! provisions 
designed to increase the number of federal firearms prosecutions by requiring the Department of 
Justice to establish agreements with local authorities for the referra~ of gun cases to th~ Bureau of 
Alcohol, Tobacco, and Firearms and the U.S. Attorneys. The Senate bill calls its progl-am 
"CUFF" (Criminal Use ofFireaims by Felons), while the House bill calls its program the 
"Armed Criminal Apprehension Program." The programs "provide for the establishm1ent of 

. agreements with State and local law enforcement officials for the referral" of persons ~rrested for 
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firearms violations to federal officials for prosecution. Under section 301(b)(5) of the House bill 
and section 803(b)(5) of the Senate bill, the program "shall ... ensure that each persoh referred 
to the United States Attorney" by state or local officials "be charged with a violation cif the most 
serious Federal fi'rearm offense consistent with the act committed." (Emphasis added!) 

These provisions appear designed to impose mandatory duties on the ExecutJe Branch 
with respect to prosecutorial charging decisions. Once a state or. local official refers al case for 
prosecution, the provisions appear to require the Executive Branch to charge "the most serious 
Federal firearm offense consistent with the act conimitted." They appear to do so, mdreover, 
despite any competing law enforcement considerations, such as whether other prosecJtions might 
be advanced by granting the defendant some form of immunity in order to compel hislor her 

. testimony"or whether the state has established its own intensive firearms prosecutions program. , 
Because either provision may be interpreted to require federal prosecutors to prosecutf all gun 
violations that occur in their respective federal districts, rather than sharing responsibihty for 

I 

bringing such prosecutions with state and local prosecutors, these provisions raise serious 
concerns for the Administration. 

The Administration fully supports the goal of enhanced prosecution of those who violate 
our Nation's gun laws. Earlier this year, the President directed the Attorney General ind the, 
Secretary of the Treasury to develop a national integrated firearms violence reduction Istrategy 
that includes elements to increase the investigation and prosecution of significant firearms 

, , ' I 

violations, including illegal possession, use, and trafficking. As we have recognized t~me and 
again, every federal government effort to reduce violent crime, including gun crime, must be 
rooted in collaboration or partnership with state and local authorities. As Attorney GJneral 
Thornburgh's memorandum implementing the Bush Administration's firearms enforcbment 
effort, called "Project Triggerlock," put it: "Since violent crime is essentially 'street drime,' it is 
usually investigated and prosecuted at the state or local level. Project Triggerlock is ~ot intended 
to compete with or supplant the traditional local response to violent crime. Rather, it is intended 
to assist state and local authorities in this area of enforcement by providing for compl6mentary 

," I 

federal prosecutions under U.S. firearms statutes of the most dangerous violent offenders in each 
community." 

In contrast, both the Senate bill's CUFF provision' and the House bill's Armed Criminal 
Apprehension Program, as drafted, would interfere with the established relationships between 
federal, state and local law enforcement, and would create a situation in which federall programs 
attempt to compete with or supplant the state and local gun crime efforts, with seriousl negative· 
effects on our Nation's collective ability to reduce and control crime. For instance, m~ndating 
federal charges without consideration oflocal factors might actually result in lesser dnctions 
being imposed on those who commit gun crimes. In 'many states, the state gun chargd arising 
from facts that could also give rise to a federal gun c~arge will actually carry a higherlpenalty 
than the federal penalty. And in some states, federal prosecution of gun charges wouH:llead to 
double jeopardy problems for the state prosecution ofa rape, robbery, or murder stembing from 
the same incident. 
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Most state systems have a significantly greater volume of resources available to detect, 
investigate, and prosecute gun crimes, and when those states are able and willing effe6tivelY to 
prosecute gun crimes, a compelling federal interest in wholesale federalization is abseht. On the 
other hand, mandating federal charges would impose significant fiscal burdens on the [scarce 
federal resources needed to investigate, prosecute, and imprison gun criminals, and would require 
the diversion of such federal resources to the detriment of other important priorities, shch as drug 
and other violent crime. ' 

In addition to these significant policy concerns, the provisions would appear to violate .' 
constitutional separation of powers. Article II of the Constitution places the power to Ienforce the 
laws solely in the Executive Branch of government. The decision to charge a particulkr offense 
is a core Executive function. As the Supreme Court,has observed, "the Executive Br~nch has 

. I 

the exclusive authority and absolute discretion to' decide whether to prosecute a case."1 United 
States v. Nixon, 418 US. 683, 693 (1974); see also Fletcher v. Peck, 10 US. (6 Cranch) 87, 136 
(1810); Confiscation Cases, 74 US. (7 Wall.) 454, 457 (1869); Smith v. United State's, 375 F.2d 
243,247 (5th Cir.), cert. denied, 389 US. 841 (1967); Inmates ofAttica CorrectionaliFacility v. 
Rockefeller, 477 F.2d 375,381-82 (2d Cir. 1973). The proposed provisions, however~ would 
appear to diminish the ability of the Executive Branch to detennine how best to enfor~e the law. 
Indeed, by requiring the institution of particular prosecutions for particular offenses «,henever 

I 
state or local officials make a referral, the provisions appear to transfer to the those officials the 
authority to detennine for the Executive Branch how the criminal law should be enforbed. 
Because Congress may not unduly interfere with the meaningful Executive control ofIthe 
administration of the laws, the provisions would appear to violate separation ofpowers. See 
Nathan v. Smith, 737 F.2d 1069, 1077 (D.C. Cir. 1984) (Bork, J., concurring) (Congr6ss's 
attempt to control law enforcement decisions by authorizing a writ of mandamus or a private 
right of action to compel investigation or prosecution "would raise serious constitutiohal 

. ,I 

questions relating to the seP£l!ation of powers."); cf. Printz v. United States, 521 U.S. 898,923 
(1997). 

We would urge that section 301(b)(5) of the House bill and section 803(b)(5) 0fthe 
Senate bill be deleted or amended to specify that the United States Attorney or the Atforney 
General retain the discretion to decide whether to charge a particular Federal violatiori once state 
or local officials refer a case for prosecution. 

Redrafting the provisions in this way would be entirely consistent with the approach 
already in place in jurisdictions with intensive fireanns prosecution programs. As the[U.S. 
Attorney for the Eastern District ofVirginia, Helen Fahey explained her district's creation and 
implementation of "Project Exile" in Richmond, but not in northern Virginia, in testi~ony before 
a Senate Judiciary Committee subcommittee: "Weare not doing it in Northern Virgiryia because 
we have sufficient police resources, prosecution resources, and court resources to deal with the 
problems; whereas, I think when we started in Richmond, the local police, prosecutor~, and' 
courts were absolutely overwhelmed by the number of very, very serious cases." Revi'ew of 
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I 
Department of Justice Firearm Prosecutions: Hearings Before the Subcomm. On Criminal Justice 
Oversight of the Senate Comm. on Judiciary, 1061h Congo (Mar. 22, 1999). 

The Administration supports a firearms enforcement policy that encourages jmisdictions 
to distribute firearms prosecutions between federal and local prosecutors in a way thatlmaximizes 
prosecutions and punishment and efficiently uses scarce investigative and prosecutive ,resources. 
As such, the Administrat,ion prefers the amendment offered by Representative Georg¢ Gekas (R

PA) that was submitted to the House Rules Committee but was not considered by the full House, 
, I 

to either the Senate or the House bilL The amendment would assure that, in making charging 
decisions for federal firearms prosecutions, a U.S. Attorney, in coordination with state: and local 
law enforcement officials, would assess the available penalties, the possible effect that afederal 
prosecution would have on related state or federal prosecutions, the available investigdtive and 
prosecutorial resources at the federal, state; and local levels, and the likelihood of con~iction in 
either a federal or state prosecution. We ~ould be happy t? wor~ with the con~erees t~1 dev~lop 
language that assures enhanced prosecutIOn of firearms cnme wIthout unduly mterfenng wIth 
state and local violent crime reduction efforts. ' i 

I 
We offer the following additional more technical comments on the Senate and House 

bills. S. 254 § 803(b)(2) (page 376), and H.R. 1501 § 301(b)(2) (page 78), require that the 
intensive firearms prosecution programs be based on agreements with state and locallkw 
enforcement officials providing for the referral by state and local law enforcement offibals to the 
ATF and the U.S. Attorney of persons arrested for violations of various federal firearn!tsstatutes. 
Iftliis provision is interpreted literally, it would have little impact? since state and loc~llaw 

enforcement officials rarely arrest persons on federal charges. However, if this provision were 
interpreted more broadly, it could require state and local officials to refer all persons ahested on 
state charges that constitute possible federal law violations to federal'officials for inve~tigation 
and prosecution. We would suggest clarifying this referral provision to indicate that state and 
local law enforcem)ent should be encouraged to refer firearms cases for federal prosectition in 
appropriate circumstances. ' 

Section 803(b)(4), of the Senate bill and § 301(b)(4), of the House bill provide for the 
hiring ofATF agents to investigate violations of firearms laws. The language should be clarified 
to indicate that the Department of the Treasury, and not a U.S. Attorney or the Departtbent of 
Justice, is responsible for the hiring ofATF agents. 

S. 254 § 803(b)(5) (page 376), and H.R. 1501 § 301(b)(5) (page 78), require tHe United 
. '. I

States Attorney's office to "ensure that each person referred to the U:S. Attorney [for a gun 
violation] be charged with a violation of the most serious Federal firearm offense condistent with 
the act committed." This language could be construed to require federal charges to bel filed for 
all referrals, even when there are evidentiary problems, or when itmakes more sense for other 
reasons for the case to be handled at the local level. " . I 
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, The House bill includes a broader range of gun crimes in this program (all of qhapter 44 
of Title 18), compared-to the Senate bill, which specifies certain gun statutes (§§ 922(a)(6), 
922(g)(1) through (3), 9220), 922(q), 922(k), and 924(c) of Title 18, and §§ 5861 (d) ~nd (h) of 
the Internal Revenue Code). The Senat.e bill would apply this requirement in 25 juris~ictions 
based on FBI crime statistics, while the House bill would apply this requirement to all gun 
. violations nationwide. The Senate bill requires'that the 25 jurisdictions to be includea in this 
program would be the. 10 jurisdictions with the highest total number of violent crimes Iaccording , 
to the FBI Unifonn Crime Report for 1998, and the 15 jurisdictions with the highest per capita 
rate ofviolent crime. Neither the Senate fonnula, nor the House bill, take into accou~t many of 
the important factors listed above that are necessary for a successful firearms prosecu~ion

i 

program. Local factors or the circumstances surrounding an individual case often will be 
important fordetennining whether federal fireanns prosecutions are appropriate. 

H.R. 1501 § 31 O(d) (page 79), provides authority for the Attorney. Gener~l to grant 

waivers ofthe program requirements of § 301(b) ,with respect to a particular U.S. Attdrney 

pursuant to guidelines to be established by the Attorney General. The Senate bill doe~ not 

include such waiver authority. The guidelines are required to take into consideration the number 


. ofAssistant U.S. Attorneys in the office making the request.and the level ofviolent y6uth crime 
committed in the judicial district. We believe that a waiver provision is essential if C6ngress 
ch90ses to mandate the establishment of an intensive federal fireanns prosecution prokram, as 
described in either the Senate bill or the House bill. However, in order to take into actount all 
the relevant considerations, the waiver guidelines should include all the factors includ~d by the 
Gekas amendment. 

I 
Finally, we recommend that S. 254 § 803(c)(2) (page 377), and H.R. 1501 § 3(j)1(c)(2) 


(page 79), should be revised to "encourage law-abiding citizens to report the illegal pdssession of 

fireanns to authorities" rather than to "encourage law-abiding citizens to report the poksession of 

illegal fireanns to authorities," to make clear that illegal possession, not just possessio1n of illegal 

weapons, should be reported. . I 


APPREHENSION AND TREATMENT OF ARMED VIOLENT CRIMINALS 

We strongly support S. 254 § 811, amending Pub. L. No. 93':'619 (18 U.S.C. § :3156(a)(4)) 

(1974) (pages 380-81), and H.R. 1501§ 602, amending Pub. L. No. 93-619 (18 U.S.O. § . 

3156(a)(4)) (1974) (pages 93-94), which amends the Bail Refonn Act to add the felon~in

possession offenses for fireanns and explosives within the Act's definition of "crime of 

violence." This will mean that the courts may, on a proper showing ofdangerousnessl impose 

pretrial detention on individuals charged with these offenses, consistent with the existing (but 

sparse) case law. 


Section 811 also contains a prohibition on the imposition of probation for a violation of 

18 U.S.C. § 924(a)(2) ifthe defendant has a previous conviction for a violent felony o~ a serious 

drug offense. Violations of (a)(2) (which proscribe a "knowing" violation of any of a Iseries of 
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enumerated firearms statutes, including the felon-in-possession and machine gun pro~isions) 
cany a ten-year maximum prison term. The provision is of limited practical effect because the 
guideline sentence, even for a person with no criminal history, would not call for proBation. 
Nevertheless, the Administration does not oppose it. 

YOUTH CRIME GUN.INTERDICTION INITIATIVE (YCGII) 

I 

S. 254 § 821 (pages 381-83) and H.R. 1501 § 109 (page 40-42) provide for the expansion 
of the youth Crime Gun Interdiction Initiative (YCGII), an enforcement program of the Bureau 
ofAlcohol, Tobacco and Firearms to investigate and arrest illegal suppliers of guns to!juveniles 
and youth and maximize the development ofinformation to support'investigations of youth gun 
violence. The Senate bill authorizes YCGII to be expanded to 75 cities by FY2000, 1 SO cities by 
FY2002, and 250 cities by FY2003, provides for information sharing,and mandates nbw grant 
awards to participating entities. The House bill.authorizes the expansion ofYCGII tol75 cities, 
provides for information sharing, requires certain reports to Congress, and authorizes ~n 
appropriation. The Adrriinistration supports the authorization ofYCGII, prefers the House . 
version as more consistent with the existing 'program and commensurate with funding I 
requirements, and looks forward to working with the conferees to reconcile the two v~rsions. 

I 

GUN PROSECUTION DATA 

S. 254 § 831 (pages 383-86) and H.R. 1501 § 302 (page 80) impose reporting 
requirements on the Department of Justice regarding gun prosecutions. While we ackllowledge 

I 
the importance of reporting to Congress concerning the activities of the Department of Justice, 
these requirements are more burdensome than necessary. Section 831(a) of the SenatJ bill would 
require the Attorney General to submit annual reports to designated congressional coniImittees 
respecting certain "cases" nainely, those described in section 831 (b) as those "pres~nted to the 
Department ofJustice for review or prosecution, in which the objective facts of the ca~e provide 
probable cause to believe that there has been a violation of [18 U.S.c. § 922]." The ptovision 
would require (in subsections 831(c)(I)-(2» that the annual report include, inter alia, ! 

"information indicating ... whether in any such case, a decision has been made not tolcharge an 
individual with a .violation of [§ 922] or any other violation ofFederal crirriinallaw; [and] the . 
reason for such failure to seek or obtain a charge." It also would require (in subsectio~ . 
831(c)(7» that, where a charge under § 922 is brought, but where the government ent~rs into a 
plea agreement that does not result in a conviction under § 922, that the annual report include 

. I 
"information indiCating ... the reason for the failure to seek or obtain a conviction under [§ . 
922]." . j 

i 

Section 831 might be construed to require the Department to disclose charging decisions 
in pending investigations before the fact of such decisions would otherwise be made arailable to 
the public (including to the persons/who might be charged). Such a requirement woulQ 
i·mpermissibly infringe upon the Executive's constitutional authority to protect the corlfidentiality 
and integrity of ongoing criminal investigations, It might also be read to require the Department 
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to identify individuals who have been investigated but not charged; However, the prorision 
could be read alternatively to permit the Attorney General to file a report that identifie1s cases in a 
way that does not revea:l confidential information about an ongoing investigation. In 6rder to 
avoid the constitutional concerns that otherwise would be raised, we would construe the 
provision in this fashion. 

Section 302 of the House bill provides for a more reasonable annual reporting 
requirement, although paragraph (4) provides for the collection of the number ofindi~iduals held 
without bond (in anticipation of prosecution under the firearms program), which is data that the . 
Department of Justice does not collect and would be more appropriately collected froth the 
courts. We believe that there are much better ways that the Department can communi bate with 
the Congress about its enforcement efforts than through the reporting requirements as Idrafted, 
and we look forward to working with the conferees to ensure that any new reporting 
requirements are not so burdensome· as to interfere with law: enforcement activities. 

FIREARMS POSSESSION BY VIOLENT JUVENILE OFFENDERS 

S. 254 § 841, amending 18 U.S.C. § 921(a)(20) (pages 386-89), and S. 254 § 1601, . , 
amending 18 U.S.C. § 921(a)(20) (pages 466-469), are identical provisions relatingtola gun ban 
for juveniles adjudicated delinquent for certain felonies. Although the House bill does not 
contain a parallel provision, the House, during consideration ofH.R. 2122, did adopt ~n 
amendment, proposed by Representative Rogan, whi~h the Administration prefers to the Senate 
version. The amendment, although adopted overwhelmingly by the full House, was dbfeated 
when the overall bill, H.R. 2122, was defeated. 

The Administration strongly recommends that the Senate provision be amended in three 
ways. First, the effective date provisions of the Senate bill are unnecessary. These prbvisions . 
state that the amendments will not be effective until 30 days after the Attorney Genedl certifies 
that records ofjuvenile adjUdications are routinely available in theNational Instant C~minal 
Background Check System (NICS). There is absolutely no reason to· make thiscategdry of 
prohibited persons contingent upon the availability of records in NICS. There are exi~ting 
categories of prohibited persons, such as persons .comrriitted to mental institutions, foi which 

. records are not generally available to NICS. However; the records.available to NICS bay stiil be 
. used to deny access to firearms to prohibited persons, and those prohibited persons w~o obtain 
access to firearms may still be prosecuted, notwithstanding the fact that NICS does ndt contain 
:ecords rega~ding this fir~a:ms disability. There is absolutely no reason t~ dela~ the I 

ImplementatIOn of a prOVISIon that would ensure that the most dangerous Juvemle offenders may . 
not possess firearms. 

Second, the Senate·provisions are unduly narrow in their coverage. They impose the 
firearms ban only for juveniles adjudicated delinquent for offenses described in §I '. 
3559(c)(2)(F)(i). These comprise only a small fraction of the predicates for the so-caliled "three 
strikes" statute. Clause (F)(i) covers only certain enumerated violent offenses but do~s not cover 
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other serious violent three-strikes predicates such as assault with a deadly weapon -jor any of 
the covered drug trafficking crimes. We strongly favor legislation that would result in a gun ban 
if the juvenile is adjudicated delinquent for any offense serious enough to be a three.:strikes 
predicate. I 

Finally, to respond to a serious problem in the current definitio~ of felonies, wb 
reco~end an amendment to modify the definition of"conviction" for purposes ofthb federal 

· firearms laws. The current definition allows potentially dangerous individuals, who iIi fact have 
been convicted, to lawfully possess fireaims,notWithstanding the prohibition in 18 U.S.C. § 

· 922(g) on possession of firearms by convicted felons. The problem arises because th~ current 
definition ofthe term "crime punishable.by imprisonment for a term exceeding one y~ar" in 18 
U.S.c. § 921(a)(20) gives effect to state laws that restore civil rights to convicted felons, 
including the right to possess firearms, regardless ofwhether the restoration of that right is based 
upon an individualized determination by an appropriate authority of the state that the Individual 
is not dangerous to the public safety. I Under the Administration's proposal~ persons .who were 
convicted of felonies or adjudicated delinquent as juveniles could have their firearms tights 
restored only after such an individualized determination by the state. We believe that the present 
law can be improved to ensure that an individualized determination is made before a ~rohibited 
person can lawfully possess a firearm. 

PENALTIES FOR FIREARMS VIOLATIONS INVOLVING JUVENILES 

S. 254 § 851, amending 18 U.S.C. § 924(a) (pages 389-98), is addressed in th~ discussion 
ofS. 254 § 601 (page)61), supra. 

" 

· NATIONAL INSTANT CRIMINAL BACKGROUND CHECK SYSTEM IMPROVEMENTS 

S. 254 § 861 (pages 398-401) authorizes appropriations of $68 million to operate the 
FBI's National Instant Criminal Background Check System (NICS). These funds arelnecessary 
to support the FBI's NICS Operations Center, which performs NICS background chedks for 
approximately one-half of the checks that are required under the Brady Handgun Violbnce 

I 
Protection Act. The other half of the NICS checks are being performed by states that have 

Several states have laws that do not require an individualized determination before a felon's right to 
possess a firearm is restored; but instead automatically restore firearms rights and other civil rights inuhediately 
upon completion of a felon's sentence, or within a fixed time period thereafter. Moreover, many state~ have laws 
that permit even dangerous felons convicted of crimes of violence or drug offenses to have thdr firearins rights 
restored. 
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agreed to perfonn background'checks as points of contact for the system. With respect to the 
point-of-contact states, section 861 authorizes $40 million in appropriations to reimbutse the 
states that are perfonning NICS checks. Reimbursing the point of contact states for d6ing NICS 
checks could be critical to retaining their participation, because they have a strong disihcentive to 
perfonn checks that the FBI is pr~viding to gun dealers and buyers free of charge. W Jbelieve it 
is very important to retain point-of-contact states and increase their number, because states have 
access to state records that are not available to the FBI and states have the expertise to interpret 
their own records and local laws. 

In addition, we have two technical comments'. First, section 861(a)(I)(B) contains an 
apparent drafting error by stating that the Attorney General shall provide expedited actess to 
funding so that states can "gain[] access to records in the National Instant Check Syst~m 
disclosing the disposition of state criminal cases." In fact, this funding is designed to kssi,st the 
states to provide infonnation about state records to the NICS so that NICS - and its u~ers, 
including point-of-contact states - can have access to records disclosing the dispositior of state 
crimirial cases. Second, the proper name of the NICS is the "National Instant Criminal 
Background Check System", and we would urge that it be referred to as such through6ut the 
section. 

TITLE IX - ENHANCED PENALTIES 

STRAw PURCHASES 

S. 254 § 901, amending 18 U.S.C. § 924(a) (pages 402-03), and H.R. 1501 § 605, 
~mend.ing 18 U.S.c. § 924(a) (pages :6-97), ~~uld create higher p~nalties fo~ cert~in :offenses 
mvolvmg 18 U.S.c. § 922 (a)(6), WhICh prohIbIts false statements m connection WIth ,fireanns 
transfers. Under current law, 18 US.C. § 924(a)(2), the maximum penalty for a violation of this 
subsection is ten years. Section 901 would raise,the sentence to not more than 15 yeats 
imprisonment if the violation was for the purpose ofsel~ing, delivering, or otherwisetransferring' 
a fIrearin, knowing or having reasonable cause to know that another person will carry lor ' 
otherwise possess or discharge or otherwise use the fireann in.the commission of a violent 

. I 

felony. The same offense involving procurement:ofthe weapon for ajuvenile would be subject 
to a mandatory minimum sentence of 10 years imprisonment and a maximum sentencb of not 
more than 20 years. The House bill is identical to the Senate version, except that it adplies to a 
narrower class of felonies - namely, "serious violent felonies" - as defined by 18 usl.c. § 
3559(c)(2)(F) rather than § 924(e)(2)(B). Although we generally support doubling th~ maximum 
available sentence under the above circumstances, we think these proposals go too faJ in creating 
10-year mandatory minimum sentences in situations in which a fireann.is not eventrJnsferred, 
letalone actually used in a crime ofviolence. 

. In addition, we recommend a clarifying amendment to section 18 US.c. § 92f(h), which 
currently makes it unlawful for any person to transfer a fireann "knowing" that the fireann will 

I 

b,e used to commit a crime.ofviolence or drug trafficking crime. This section should be amended 
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to include transfers in which the transferor "knows" or has "reasonable cause to believe" that the 
fireann would be used to commit a crime ofviolenc;;r drug trafficking crime. Ther~ is no 
reason why section 924(h) should apply when the transferor has knowledge that a cridte of 

" I 

violence or drug trafficking crime will be committed, but not when the transferor has 'I'reasonable 
cause to believe" that this is the case. Furthennore, this prohibition applies to transfelis by 
unlicensed individuals, as well as transfers by licensed dealers, so amending it provid~s another 
tool to address straw purchases. We would be happy to work with the conferees to de~elop " 
language for the final bill. 

STOLEN FIREARMS 

S." 254 § 902, amending 18 U.S.c. § 924 (page 403), a~d the identical provisioh in H.R. 
1501 § 603 (pages 94-95) raise the maximum sentence from 10 to 15 years imprisomrlent for 
various offenses involving stolen fireanns and unlawful importation of fireanns. The 
Administration does not object to these proposals. 

INCREASE IN PENALTIES FOR CRIMES INVOLVING FIREARMS 

S. 254 § 903, amending 18 U.S.c. § 924 (page 404), and H.R. 1501 § 604, amending 18 
U.S.c. § 924 (pages 95-96) increase the minimum sentence for discharging a fireann tIuring or in 
relation to a crime of violence or drug trafficking offense (§ 924(c)(1)(A-)) from 10 yekrs to 12 
years. The proposal also adds a mandatory minimum sentence of not less than 15 yeai-s if the 
fireann is used to injure another person. In addition, the bill"s would amend 18 u.s.c.1 § 924(h) 
to create a manda.tory mi~im~m sentence of five ~ears .for an i~dividual w~o tran~f~rsla fireann 
to a person knowmg that It WIll be used to commIt acnme ofvlOlence, whIle retammg the 10
year maximum tenn of imprisonment. The Administration does not object to these prbposals. 

TITLE X - CmLD HANDGUN SAFETY 

S. 254 § 1003, amending 18 U.S.c. § 922 (pages 406-10), requires licensed 
" manufacturers, importers, and dealers to provide a secure gun storage .or safety device with every 

\ 

handgun sold, delivered or transferred to an unlicensed individual. The Administratio,n strongly 
supports a requirement that gun safety and storage locks 'be provided with any handgtin that a 

I 

licensee transfers to an unlicensed person. However, the Administration has several significant 
concerns with the Senate bill. First, section 1003 requires child safety devices to be p~ovided 
only for transfers of handguns. There is no basis onwhich to exclude long guns fromlthe 
requirement, given the purpose of the provision to protect children and other unauthorized users 
from gaining access to fireanns and causing accidental injuries to themselves or otherk. The 
Administration urges the conferees to extend the requirements of § 1003 to long gunsi 

Second, the Senate bill provides prospective qualified civil liability for individuals who 

use a secure gun storage or safety device with the handgun. The Administration genetallY " 
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disfavors statutory immunities and does not believe that such immunity is necessary here, 
because individuals who use safety devices can assert their use in defense of tort clainis. 

Third, an uncodified provision of the 'Omnibus Consolidated and Emergency I' 

Supplemental. Appropriations Act of 1999 provides that evidence of compliance or 
noncompliance with the safety lock provisions is. not admissible in any proceeding. This 
provision would be inconsistent with the amendment's express proposal to allow the ibtroduction 
of evidence concerning noncompliance in an administrative license revocation or suspbnsion 
proceeding. For the sake of clarity, we recommend that the uncodified provision be rdpealed. 
We would be happy to provide the 'conferees with language to accomplish this technidll 

oomct~~ . . . . I. 
Fourth, the Senate bill contains exceptionsfrom.the.safety lock requirement for curio or 

relic firearms. There are millions ofhandguns that have been classified as "curios or rblics." 
Indeed, every handgun over50 years old, including all World War IIera handguns, ar~ classified 
as curios or relics. These handguns are every bit as lethal as handguns that are not curios or 
relics, and should be subject to the same safety lock requirement as other weapons. The 
Administration bill, unlike the Senate bill, would amend section 18 U.S.C. § 923(e) b~ 
eliminating this exception. 

•
' 

Finally, the Administration would urge the Congress t~ reconsider the penalty brovisions 
in the Senate bill, which are substantially weaker than the penalty provisions in the I 
Administration bilL For violations bfthe safety lock requirement, theSenate bill pro'1ides for 
suspension of the dealer's license for u,p to six l)1onths and a fine ofnot more than $25 00. In 
contrast, the Administration bill authorizes the Secretary to suspend a dealer's license 

1

indefinitely and impose a fine ofnot more than $10,000. The Administration urges th~ Congress 
to increase the penalties for licensee violations to those enumerated in the Administration bilL 
. " I . 

Although H.R. 1501 as passed does not include a comparable provision requiring gun 
storage and safety devices, the House considered an amendment - which was adopted las part of 
the overall gun bill, H.R. 2122, that was defeated - that would include this requirement. 
However, in response to concerns raised by aparticular manufacturer of a safety devide, the 
proposed amendment contained an overly broad definition of"gun.:safety device" whi6h would 
have essentially obviated the requirement. In the amendment, a gun safety device is any part of 
the handgun that, if removed, renders the gun inoperable. Since all guns have parts th~t, if 
removed, render the gun inoperable, the amendment would have rendered meaningles~ the 
requirement. To the extent that the conferees consider the House version ofthe proviJion, the 
problem can be easily fixed, and we can work with the conferees to craft appropriate dtatutory 
language. 

TITLE XI - SCHOOL SAFETY AND VIOLENCE PREVENTION 

SCHOOL RESEARCH 
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Section 1105 ofS.254 (page 413) establishes the NationaLCenter fot Rural Law 

Enforcement'as a clearingh9use for school violence research. While we agree that the activities 


, ,specified in the bill are needed, we object to the provision because it does not provide for a 
" competitive selection process. Furthermore, the newNational Institute for Juvenile Cr,ime 

Control and Delinquency Prevention (within NIJ) is ~ in this bill - already designatedl as a. ' 
central point for all juvenile violence-related research. Pursuant to a competitive grant award 
process, the Justice Department (through OJJDP) is now funding the Northwestern R6giohal 
Educational'Laboratory, which provides research-based training and technical assistarlce on 
school safety issues through its National Safe Schools Resource Center. Pursuant to I ' . 

Congressional direction, OJJDP is also funding the Hamilton Fish National Institute on School 
, . , I 

and Community Violence, a consortium of eight universities; which focuses on school and 
community violence research. Further, both the current and proposedJuvenile Justic~ Office and 

I 

the Education Department manage information clearinghouses. The Center for Rural Law. 
Enforcement has no particular expertise in' school violence, especially.urban or sUburHan . 
violence; and the Center should not be rewarded fo~ trying to receive direct funding frbm 
Congress without going through the regular process of competitively applying for a giant. See 
comments on S. 254 §§ 1674-76 and 1683-85 on this latter point. The House bill does l not 
contain a similar provision, and we support elimina,ting it in the final bill. 

NATIONAL COMMISSION ON CHARACTER DEVELOPMENT 

S. 254 § 1107 (pages 417-21) would establish a NationalComniission on Chamcter 
Development, which would study and make recommendations .with respect to the imp1act of ' 
current cultural influences 'on the process of developing and instilling "the key aspect~ of 
character." The Commission would consist of 36 members. Section 11 07(b )(2)(D) ~ould 
require that six of those Commission members be "members of the clergy." This requirement is 

" ,I 

unconstitutional. Although clergy may, of course, be appointed to government commissions, the 
religion clauses of the First Amendment prohibit the'government from conditioning efuployment, 
appointment, or benefit on satisfaction of any test ofr~ligious qelief, conduct, or statuk, and the 
Religious Test Clause, Art. VI, cl. 3, provides that "no religious Test shall ever be reqhired as a 
Qualificati~n to any Office or public Trust undenthe United StateS.'; See Board of Edhc., of 

. Kiryas Joel School Dist. v. Grumet, 512 US. 687, 715 (1994)(O'Connor, J., concurrihg in part 
. I· 

a~d concurring in the judgment); McDaniel v. Paty, 435 US. 618 (1978); Torcaso v. Watkins, 
367 US. 488 (1961). 

Th~ constitutional problem could be avoided if subsection 1107(b)(2)(D) were amended
l 

to replace "members of the clergy" with a phrase such as ,"persons experienced in positions of 
moral leadership (including, for'example, members of the clergy)". 

DRUG TESTS 
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S. 254 §§ 1110 and1611, amending Pub. L. No. 89-10 (20'U.S.C. § 7116(b)) §14116(b) 
(1965) (pages 425, 494), are substantial1y similar. Each would amend 20 U.S.C. § 71i16(b) to 
authorize drug testing of students in certain circumstances, while § 1611 would also ainend § 

I 

7116(b) to allow locker inspections. There is no provision in: § 1611 that would nullify the 
provisions of § 1110, and therefore it is unclear which section is intended to take precedence. We 
look forward to working with the conferees to develop material for the establishment ind 
operation of any such programs. 

TITLE XII - TEACHER LIABILITY PROTECTION ACT 

S. 254 §§ 120~-1~?7 (pages ~26-35) and R.R. 1501 §§ 1501~1507 (pages 244-15~) would 
create the "Teacher LIabIhty Protection Act of 1999" ("TLP A"), WhICh would place vanous 
limits on the liability of a teacher for harm caused by the teacher's acts on behalf of a kchool. 
For example, section 1204(a) ofS.254 (§ 1504(a) ofR.R.150!) would provide that nolteacher 
shall be liable if the teacher was acting within the scope of employment; if the teacheris actions 
were consistent with local, state, or federal rules governing school discipline; if the teacher was 
properly licensed; if the harm was not caused by willful or criminal conduct, gross ne~ligence, 
recklessness, or a conscious, flagrant indifference to the rights orsafety of the person harmed; 
and if the harm was not caused by the teacher's operation of a car or other motor vehidle. section 
1203(a) ofS.254 (section 1503(a) ofR.R.1501) would expressly preempt state law thJt is 
inconsistent with this liability limitation. Section 1203(b) ofS.254 (section 1503(b) olf 
R.R.1501) would, however, provide that the preemption rule shall not apply to any ci~il action in 
state court in which all parties are citizens of the state if that state, after enactment of the TLP A, 

I 

enacts a statute which, among other things, declares the election of the state that the TLP A shall 
not apply to such a civil action in the state, and contains no other provisions. 

The TLPA does not specify its constitutional source of authority, and no such authority is 
obvious. In particular, the TLP A would not appear to be a proper exercise of Congre4's ,power 
to regulate interstate commerce. The Act does not appear to regulate an economic activity (or to 

I 

regulate "commerce," as such); it includes no jurisdictional limitation (or "element") limiting its . 
effect to particular cases having a connection to 'interstate commerce; it contains no firldings 

I 

regarding the effect that teacher liability has on interstate commerce; and it expressly indicates 
(S.254 § 1202(b); R.R.1501 § 1502(b)) that the 'LLPA's regulation of teacher liability lis for the 
purpose of improving the learning environment. In United States v. Lopez, 514 U.S. 549 (1995), 
the Supreme Court he"tdthat the Gun-Free School Zone Act of 1990, a federal statute ~rohibiting 
the possession of a firearm near a school, exceeded Congress's authority under the Cotnmerce 
Clause. In so doing, the Court rejected the government's argument (and Justice Breye1r's 
argument in diss'ent) that a meaningful interference in the educational process necess~ily 
provides the requisite effect on interstate commerce to justify the exercise of congressional 
power. Id. at 564-68. 

We thus have serious reservations about whether Congress has the power to enact the 
TLPA. Congress could accomplish the objectives ofthe TLPA, however, by reformul1ating the 
Act as an exercise of its Spending Clause authority. Congress could, for instance, inaRe state 
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enactment of the provisions in the TLPA a condition of a state's receipt of certain, edufation
related federal funds. See New York v. United 505 U.S. 144, 167, 171.;.73 (1992); South 
Dakota v. Dole, 483 U.S. 203 (1987). 

, • .' < ' ". <' ' 

TITLE XUI'-: VIOLENCE PREVENTION TRAINING FOR EARL Y CmLD~OOD 

EDUCATORS 

Title XIII ofS. 254 (sections'1301-130~, p. 435-442), the "Violence Prevention Training 
for Early Childhood Educators Act," establishes a grant program to help institutions that train 
educators of young childreh to recogniz~ and appropriately respond,to ~iolence inchil~dren's 
lives. Knowing the·significant links between children's exposure to vio1ence.and the increased 
likelihood of future delinquency, we ~upport the goals of this program, but we reco~l~end . 
instead that Congress enact the "Character Education Research, Dissemination, and Eyaluation" 
provisions ofthe President's proposal to reauthorize the Elementary and Secondary Education 
Act. 

TITLE XIV - PREVENTING JUVENILE DELINQUENCY THROUGH CHARACTER 

EDUCATION 

This title ,creates a $25 million grant program~ to be administered by the Department of 
Education, to support community-based programs that develop character education, defined as 
"an organized' educational prograJ11 that works to reinforce core elements of character, including 
caring, civic virtue and citizenship, justice and fairness, respect, responsibility, al1d .'. 
trustworthiness." The Department fully concurs in the value ofcharacter education; but believes 
the Congress .should enact the character education program proposed by the President ~s part of 
the pending reauthorization of the Elementary and Secondary Education Act of 1965.1 

TITLE XV :- VIOLENT OFFENDER DNA IDENTIFICATION AC~ OF 11999 

Title XV of S. 254 contains provisions to strengthen and extend the,DNA identification 
system. The major elements of the proposal include: (l)authorizingassistance to the states to 
clear their backlQgs ofunanalyzed convicted offender DNA-samples; (2) providing netessary 
assignments ofresp~msibility arid grants of authority to collect DNA samples from federal, 
military, and D.C. offenders convicted of specified crimes; and (3) authorization of • 
appropriations to federal agencies for related costs. The House bill contains no corresponding . 
prOVlSlons. 

. . 
The Administration strongly supports the objectives of this title, which largely overlaps 

. with proposals that the Administration has previously transmitted to Congress..However, we. 
recommend some amendments to Title XV ofS. 254 as discussed below; 
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The development ofDNA identification technology is one of the most signific1nt 
advances in criminal identification methods since the advent of fi'ngerprinting. Reco~izing the 
promise and importance of this new technology, Congress enacted provisions relating to DNA 

, I 

identification in subtitle C of Title XXI of the Violent Crime Control and Law Enforcement Act 
of 1994. These included provisions for the establishment of a national DNA identifidtion index, 
the establishment of quality assurance standards and measures, and assistance to the stktes in 
creating effective DNA identification programs. Congress further encouraged state nNA 
identification efforts through the enactment of § BII(b) of the Antiterrorism and Effective Death 
Penalty Act of i 996, which authorized grant funding for states that require convicted ~ex 
offenders to provide DNA samples. 

At the, present time, all 50 states have enacted legislation. to collect DNA samples from 
certain categories ofoffenders and to make this.information available for criminal identification 
purposes. In § B1I(a)(2) ofthe Antiterrorism and Effecti~e Death Penalty Act of 1996, Congress 
sought to effect the same reform for federal and D.C: offenders, authorizing the expan~ion of the 
national DNA identification index to include information on such offenders .. 

Notwithstanding the rapid development of the DNA identification system over the past 
several years, there are serious impediments to the full implementation of the system that require 
legislative attention. The expansion oflaboratory capacity for the analysis of DNA sainples has 

I 
not kept pace with the collection of such samples, from convicted offenders, resulting in a 
backlog of several hundred thousand DNA samples collected by the states which have, not yet 
been analyzed. Until these samples are tested and the resulting DNA profiles are enter.ed into the 

I 
convicted offender databases, they are worthless for criminal identification purposes. Every day 
this situation continues is another day that serial rapists and other serious offenders who could 
have been identified through matching with DNA database information remain at larg6 to 
commit further crimes. 

In addition, there is a hole in the system for federal, D.C., and military offenders. As 
noted above, Congress authorized expanding the DNA identification index to include • 
information on such offenders in 1996. However, it has not:beenpossible to implemeht this 
decision, in the absence of statutory authority.to collect DNA samples from these offehders. 

Title XV of S. 254 contains provisions designed to address both of these problims, which 
are similar to previously transmitted Administration proposals. Our comments concetping the 
specific provisions in .this title, and their relationship to the Administration's proposals, are as 
follows: 

BACKLOG REDUCTION ASSISTANCE 

The National Commission on the Future ofDNA Evidence, charged by the Attorney 
General with the improvement ofthe'use ofDNA technology throughout the criminal justice 
system, has identified the elimination ofthe convicted offender DNA sample backlog 'as an 

j 
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urgent priority. In Hne with the Commission's recommendations, the Administration's budget 
request for fiscal year 2000 includes $15 million supporting a two-year initiative to reduce the 
backlog of unanalyzed DNA samples that have been collected by the states. An additibnal $15· 

I 

million will be requested for the second year of the program in 2001. Section 1502 o~S. 254 
similarly authorizes $15 million foreach of fiscal years 2000 and 2001 for convicted offender 
backlog reduction assistance. 

While the Administration's proposal and S. 254 are consistent in contemplated funding 
levels, they differ in the assignment of responsibility for the administration of the assista~ce 
program. S. 254 provides that the program is to be developed and administered by thd FBI "in 
coordination WIth:' the Office of Justice Programs, with consultation with representati~es of state 
and local forensic laboratories in developing the program. . In contrast, the Administdtion's 

I 

budget requests the appropriation of these funds for the National Institute of Justice (NIJ), a 
com~onent of~he Offi~e of Justice .Pro~ams .which~dministers many. grant p~o~am~ land has . 
speCIfic expertIse relatmg to DNA IdentIficatIOn testmg and the effectIve admmistratIOn of grants 
to state and local agencies in this area. . I . 

To resolve the difference concerning responsibility for the design and implem~ntation of 
the convicted offender backlog reduction program - FBI vS. NIJ we recommend amending the 
proposal in S. 254 § 1502 to provide that the Attorney General is to develop and administer the 
program, with consultation with state and local representatives-in the program's deveU)pment. 
This will provide flexibility to utilize the capacities and resources ofNU, the FBI, and10ther 
components most effectively to assist the states in backlog reduction. I . 

SAMPLE COLLECTION FROM FEDERAL, D.C., AND MILITARY OFFENDERS 

The Department of Justice has previously transmitted proposed legislation to Congress to 
. I 

provide the authorities and assignments of responsibility which are needed to collect DNA 
samples from federal, D.G., and military offenders. See FBI Laboratory Report to Cdngress: 
Implementation Plan for Collection of DNA Samples from Federal Convicted Offenders 
Pursuant to P.L. 105-229, Appendix A (Dec. 1998) (hereafter, "FBI Report"). 

Section 1503 ofS. 254 contains DNA sample collection provisions for federal, D.C., and 
I 

military offenders that are generally similar to the· Administration's proposal. Common features 
. I 

ofthe two proposals include: (1) specification ofcategories ofoffenders from whom DNA 
samples will be collected through FBI regulations; (2) collection ofDNA samples by ~he Bureau 
ofPrisons from federal and D.C. offenders in its custody; (3) collection ofDNA samples from 

. . I 

federal offenders released under supervision by the responsible supervision agencies (i.e., federal 
probation offices); (4) collection ofDNA samples from D.C. offenders released under-I 
supervision by the Court Services and Offender Supervision Agency for the District of . 
Columbia; and (5) establishment by the Department oiDefense of a comparable DNA! sample 
collection system for military offenders. . .• 
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Certain features ofS. 254 § 1503, however, are more limited or less clear than thel 
corresponding provisions ofthe Administration's proposal. Our specific comments ar~ as 
follows: . j 

I 

Samples voluntarily contributed by relatives of missing persons. I .. 

The Administration's proposal includes a provision that would authorize inclucling in the 
DNA identification index analyses ofDNA samples voluntarily contributed from 
relatives of missing persons. This is a non-controversial proposal that could niake it 
possible to identify missing persons, or the remains ofmissing persons, that ar6 
unidentifiable by other means. ThIS provision should be included in the propokal in S. 

254. ..' . I 
I 

Offense coverage. 

The Administration's proposal would not impose any statutory limitation on tije 
categories of federal, D.C., and military offenders from whom DNA samples ~ill be 
collected. Rather, the pertinent categories would be specified in FBI regulations without 
pre-set limitations. Under this approach, the system could readily be modifiedl in light of 
developing experience concerning the utility of collecting samples from partictilar tyPes 
ofoffenders. This follows the approach ofexisting law. section 811 (a)(2) of ~he 
Antiterrorism and Effective Death Penalty Act of 1996 which authorizes thelFBI to 
expand the DNA identification system to include federal and D.C. offenders, with no pre- . 
set limits on covered offense categories. 

S. 254 § 1503 is restrictive in comparison with existing law and the Administration's 
proposal. It limits the categori'es ·of offenders from whom samples could be cdnected to 
felons and imposes a further restriction that samples could be collected from aajudicated . 
delinquents only on the bl.}sis of their commission of a "crime ofviolence." S6e S. 254 § 
1503(b)(3), proposing new 42 U.S.c. § l4132(d)(2)(B) (page 455). 

The formulation ofS. 254 on this issue may reflect a beliefthat'the new restriGtions it 

proposes wouid exclude only non-dangerous offenders Whohave committed r~latively . 

minor crimes .. However, such an assumption would not be well-founded. Chilld 


I 

molestation cases, for example, may be pleaded down to misdemeanors because the 
. victim cannot bear the additional trauma of a trial. Moreover, in some sexual ~buse 
cases, the offense is only a misdemeanor even if the offender is fully convicted for what 
he did. For example, in the absence of force or threats, a prison guard whom:ilces female 
prisoners submit to sexual acts or contact by exploiting his authority over them may be 
prosecutable only for a misdemeanor. See 18 U.S.C. § 2243(b), 2244(a)(4) I 
(misdemeanor to engage in sexual.act or contact with ward); 18 U.S.c. § 2244(b) 
(misdemeanor to engage in sexual contact without victim's permission). The ~esirability 
of collecting DNA samples from such offenders would hardly seem to be a co~troversial 
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issue. Cf. FBI Report at 12 (some states collect samples based on misdemeanor sexual 
offenses). However, it would not be'allowed under S. 254's restrictions. 

In assessing the question ofpermitted offense coverage, it is important to understand that 
taking DNA samples and e,ntering related information on offenders in the DNA 
identification index is not a punishment or penalty. It is a regulatory measure tarried out 
for .law.enforcement identification purposes, comparable to fingerprinting or I 

photographing. If an offender's records are included in the index, he is protected by the 
strict confidentiality rules in the DNA statutes (42 US.c. § 14132(b)(3); 14133(b)-(c)), 
which allow information in the index to be used for law enforcement identificition 
purposes and virtually nothing else. Moreover, the genetic markers used for f~rensic 
DNA testing were purposely selected because they,are riot associated with anYlknown 
physical or medical characteristics, providing further assurance against the useiof 
convicted offender DNA profiles for purposes other than identification. An offender 
suffers no adverse effects later in life from the inclusion of information on himl in the 

" I 

index - unless he commits more crimes, and DNA matching shows him to be tre 
,perpetrator. The potential benefits of DNA sample collection and indexing fori public 
safety and law enforcement are great, and the imposition on the offender in obtaining and 
retaining this information is minor. There is no reason to stipulate in advance that this 
identification technology cannot be utilized outside ofpre-set offense categories. In light 
of the strict confidentiality rules that govern information in the index, there is also no 
reason for a statutory rule setting more restrictive conditions for sample collection from 
adjudicated delinquents, as opposed to adult offenders. 

It is also important to keep in mind that the perpetrators of violent crimes frequently have 
varied criminal histories, including both violent and nonviolent offenses. In many cases, 
the DNA sample which (for example) enables law enforcement to identify the berpetrator 
of a rape has not been collected in connection with an earlierrape conviction;~ut as a 
result of the perpetrator's prior conviction for some other type ofcrime that w~s not. 
intrinsically violent. See FBI Report at 15. Hence, even if the identificatiqn ofviolent 
offenders is seen as the principal focus ofthe DNA identification system, achi~ving this 
objective effectively requires casting a broader net. The approach of existing l~w and the 
Administration's proposal, which does not impose pre-set statutory limits on cbvered 
offenses, isoptimal from this standpOInt. The proposal in S. 254 should be a.rrlended to 
conform to this approach. ' 

Expungement. 

S. 254 § 1503(b)(3), proposing 42 U.S.C.§ 14132(d)(2)(ii)(III) (pages 454-55), requires 
that information on,a juvenile adjudicated delinquent for a federal offense be removed 
from the I)NA identification index if the underlying adjudication has been ex~unged. 
This requirement should be deleted because there is no eXisting provision for I 
expungement of federal juvenile delinquency adjudications. Moreover, the~e iis no reason 

, I 
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in any event to remove information from the index. As discussed above, the index is 
subject to strict confidentiality rules which allow use of the information for laJr 
enforcement identification purposes and virtually nothing else. Both for adultJ and 
juveniles, the inclusion of information on an individual in the index has no ad~erse effect 
on him later in life, unless he commits a crime or crimes and DNA matching shows him 
to be the perpetrator. Regardless of the disposition ofan underlying conviction or 
adjudication, retaining the information is harmless to the affected individual and 
potentially u.sefid for law enforcement and public safety purposes. There is nOli reason to 
throw it away. 

. . 

Collection of samples from military offenders who serve their sentences i~ federal 
prisons. 

The Administration's proposal includes:'aprovision which would.allow the Secretary of 
I 

Defense to arrange to have DNA samples collected by the Bureau of Prisons (BOP) or 
federal probation offices from military offenders who are under their custody dr 
supervision. This reflects the fact that some military offenders are housed in BOP 
facilities (rather than military prisons) and that military offenders who are parclled from 
BOP facilities are supervised by federal probation offices (rather than the military parole 
supervision systems). In such cases, it is likely to make more sense for BOP dr the 

:probation offices to collect the samples, rather than requiring the Department dfDefense 
. to do it directly. However, S. 254 § 1503 has no provision comparable to the ~rovision of 

the Administration's proposal on this point. I 

The drafters of S. 254 § 1503 may have believed that this situation was adequately 
addressed by a provision in the S. 254 § 1503(b)(3), proposing 42 U.S.C. § I . 
14132(e)(3)(A) (page 461), which provides that the Secretary ofDefense may I"waive the 
collection ofa DNA sample from an individual under this subsection if another person or 
agency has collected or will collect such a sample from the individual under s~bsection 
(d)." However, the cross-referenced subsection (d) directs the Bureau ofPriso'ns and the 

. I 

probation officers to collect samples from persons convicted oP'qualifying offenses," 
which are defined to include only federal and D.C. crimes. See.S. 254 § 1503(b)(3), 

, - , I 
proposing 42 U.S.C. § 14132(d) (pages 453-'59). Hence; the current formulation ofS. 
254 § 1503 does not include adequate grants of authority to enable BOP and t~e 
probation offices to collect samples from military offenders who come under their 
jurisdiction. The proposal should be amended so that this authority is clearly provided. 

Penalty provision .for military offenders who fail to cooperate in sample clllection. 
, ' . , I 

As a final point of clarification, the penalty provision for military offenders who fail to 
, . I 

cooperate in sample collection (S. 254 § 1503(b)(3), proposing 42 U.S.C. § 14132(f)(2) 
, (page 462), should be revised. The provision is partially unclear, referring to punishment 
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of an individual as a violation of the Uniform Code ofMilitary Justice. It should be . 
revised to refer to punishment ofthe individual's failure to cooperate as such alviolation. 

FEDERAL AGENCY FUNDING FOR SAMPLE COLLECTION AND ANALYSIS 

The Administration's budget request includes $5.336 million in fiscal year 2000 (and' 
estimated continuing appropriations of $1 million annually thereafter) for the FBI for bosts 
·.resulting from expansion bfthe DNA identification system to include federal, D.C., arid military 

offenders. .. I. 
S. 254 § 1503(b)(3), proposing 42 U.S.C. § 14132(g), includes authorizations of 

appropriations for the same purpose that differ in some respects from the.Administratibn's 
budget.request. ,Specifically, the. bill authorizes the following: (1) $6.6 million in fiscil year 
2000 'and:necessary sums in fiscal years 2001 through 2004 for the'nepartment of Justice, to 
cover both.the Department's own costs and to reimburse costs incurred by the Judiciao/, (2) 
necessary sums for the Court Services and Offender Supervision Agency for the Distr~ct of 
Columbia(CSOSA) in fiscal years 2000 through 2004, arid (3) $600,000 in fiscal yea~ 2000 and 
$300,000 in each of fiscal years 2001 through 2004 for the Department of Defense. I 

The following information may be helpful to Congress in assessing the funding 
requirements for implementing the proposed expansion of the DNA identification system. The 
major costs involved are: 

Direct Justice Department costs. 

The FBI will be responsible for analyzing DNA samples collected from federal and D.C. 
offenders. In addition, the FBI will provide sample collection kits to be used By the 
various agencies that will collect samples from these offenders (BOP, federal ~robation . 

. offices, and CSOSA). It is estimated that these costs and other costs involved 'in 
I 

, .establishing.and.operating a database including federal and D.C. offenders will require an 
initial· funding,enha~cement of a~p~oximately $5 million and annual recurring [costs 

. thereafteLofapproxlmately$l mIlhon. See FBI Report.atpages 27-28: Thes~ amounts 
are encompassed inthe Administration's existing budgetary request. The Burbau of . 
Prisons will also have some direct costs in collecting samples from prisoners ih its 

. I 
custody. However, it is expected that this function will be carried out by the ~ureau's 
medical personnel, arid that a separate appropriation will not be necessary for this 
purpose. 

Federal probation and CSOSA costs. 

The federal probation offices and the Court Services and Offender Supervision Agency 
for the District of Columbia will incur cO,sts in collecting samples from offendbrs under 
their supervision. As noted above, these costs will be partially ~efrayed throu~h the 
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FBI's provision of sample collection kits to these agencies. In addition, the FBI 
appropriation in the Administration's fiscal year 2000 budget request includes $80,000 
for "contract services'" which could be used to defray other sample collection cpsts of the 
probation offices and CSOSA. See FBI Report at page 28. However, to the extent that 
these agencies' other sample collection costs exceed the limited amount that m~y be 
available for this purpose out of the proposed appropriation to the FBI, additiobal funding 
will be needed for these agencies to carry out the sample' collection required b~ the 

'legislation. As noted above, the authorization figure in S. 254 for the Justice Department 
is higher than the Administration's corresponding budget request for 'fiscal yea~ 2000 
($6.6 million vs. $ 5.336 million). The difference may reflect (wholly or in part) the 
expectation under the bill that the authorized amount will cover the probation dffices' 
costs as well as direct Justice Department costs. 

The Department of Defense. 

The Department ofDefense (DOD) stands on a different footing from the other affected 
federal agencies, since it is not expected that the FBI will provide sample collebtion kits 
to DOD or analyze samples collected from military offenders by DOD. Hencel the' 
Department of Defense will bear the f~l1cost of sample collection and analysi~ in relation 
to such offenders. The authorizations proposed in S. 254'§ 1503 for the Department of 
Defense are consistent with the amounts that are expected to be needed'for the~e 
purposeS. 

TITLE XVI - MISCELLANEOUS PROVISIONS 

SUBTITLE A: GENERAL PROVISIONS 

STUDY OF MARKETING PRACTICES OF THE FIREARMS INDUSTRY 

Section 1603 of the Senate bill and the identic'al provision in H.R. 1501 (section 115) call 
for a study, jointly conducted by the Attorney General and Federal Trade Commissionl, to 
examine the marketing practices of the firearms industry with respect to children. Thel 

Administration fully supports this study, but we would urge that the Department ofth6 Treasury 
be added as an additional federal agency with joint responsibility fo( conducting the sthdy. 

ApPLICATION OF SECTION 923(1) AND (M) 
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Section 1605 of the Senate bill,' which allowed licensed dealers to sell guns at out-of-state 
I 

gun shows, was rendered null and void, and superseded in its entirety, by § 1635 of Title XVI of 
the Senate bill. See discussion of § 1635, infra. We strongly support § 1635, including the repeal 
of § 1605, because, among other things, we strongly oppose any effort to weaken overlthirty 
years of federal law designed to allow states to control the flow of firearms across its borders, 'by 
prohibiting licensees from going to out-of-state gun shows to sell guns. 

ArrORNEYS FEES EXEMPTION FOR SUITS ESTABLISHING UNCONSTITUTIONAL RELIGIOUS' 

EXPRESSION AT SCHOOL MEMORIAL SERVICES . . I 
We note that the Department is reviewing S. 254 § 1606 for constitutional concerns and 

I 

we will provide further comments, ifnecessary, at a later time. 

CONTENT OF MATERIALS PRODUCED WITH FEDERAL FUNDS 

Section 1609(a) of the Senate bill would require "[a]ll materials produced, procured, or 
distributed, in whole or in part, as a result ofFederal funding authorized under this Act" 'to 
contain a provision telling readers where they might raise any objections concerning tlle religIous 
content of the material. Specifically, it requires the creation of a special office within the 
Department to field any such complaints, and requires that office to issue periodic repJrts to 
Congress on the nature and quantity of any such complaints received. The Department 
vehemently opposes this provision. 

First, in light of all the provisions in the bill separately labeled as "Act[ s]," it is unclear 
whether this provision is intended to apply to the entire text of S. 254, or only to somel subset of 
its provisions. Second, in either case, it would impose an unnecessary, expensive burden on all 
state agencies and their subawardees who would need to monitor compliance. For its part, the 
Department already clearly identifies its publications, and lists departmental addresses: (or 
clearinghouse contacts) where the public may address questions to the Department or raise 
concerns on any topic. The controlled correspondence, system already in place is equipped to 
and, indeed, does answer any written concerns raised to the Department about Department 

. . I 

publications. We believe this additional requirement will merely add expense and undue burden, 
particUlarly on the states. 

AIMEE'S LAW 

. S. 254 § 1610 would require the Attorney General to penalize a state the amouL equal to 
the costs of incarceration, prosecution, and apprehension of a person released from th~t state's 
custody, and transfer those funds to the state where the individual committed a' subseq~ent 
offense. 

While well-intended, this provision (and the comparable provision in H.R. 1501, Title I § 
103) would be difficult, ifnot impossible, to enforce, and~ould violate individuals' dilie process 

Page 71 of 112 



rights. This provision defines certain primarily felony sex offenses (S. 254 § 1610(b)) and 
requires that, if an offender who has been convicted of one of these offenses in one state 
subsequently commits one of these offenses in a second state, the Attorney General pebalize the 
first state by transferring the costs of apprehending, prosecuting, and incarcerating that person . 
"from federal law enforcement assistance funds that have been allocated to but not distributed to 

I 

the state that convicted the individual of the prior offense, to the state account that collects 
federal law enforcement assistance funds of the state that convicted that individual orthe 
subsequent offense." There are several exceptions, howe~er, requiring the Attorney deneral only 
to_~enalize those states: (1) that have not ~dopt~d t~th-in,.sentencingguidelinesunde.+he 1994 
Cnme Act; (2) where the average term of Impnsonment for the enumerated offenses I~ less than 
10 percent above the average term imposed for that offense in all states; or (3) where the 
individual had served less than 85 percent oftheterin of imprisonment to which he wds 
sentenced for the prior offense. 

This section also requires the Attorney General to collect and maintain data fo~ every 
calendar year beginning with 1999 from every state as to: (1) the number of convictions for all of 

. 	 I 

the enumerated offenses (namely, dangerous sexual offenses, murder, rape, sexual abuse, and . 
sexually explicit conduct); and (2) the numJ:>er of convictions for'these offenses that cdnstitute 
second or subsequent convictions of a defendant. Not later than March 1, 2000, and etery.year 
thereafter, the Attorney General is required to report to Congress regarding these findihgs. 

The major problems that the Department has found with this section are as follows: 

• 	 Neither bill is specific about which "federal law enforcemeI?-t assistance funds'j would be 
affected. If the "funds" refer to the Edward J. Byrne Memorial State and Local Grant 
Program, this provision would have the unintended consequence of penalizing :primarily 
the law enforcement component of the criminal justice system for the actions df the 
judicial and corrections branches, as well. The reporting requirements would rbquire 
many yeats of development of criminal history records by the states, which w~uld be an 
unfunded mandate; as they would require the establishment of a major nationa~ data 
center to collect and match state records. Funding is not provided for in the bill language 

. 	 I 

for these requirements. Thus, the proj.ected approximate six-month period oft~ine . 
allotted for implementation (from approximately September, 1999, to March, 2000) is not 
even remotely achievable. 

• 	 The definitions ofincluded law violations in § 1610(b) of the Senate bill do nolt conform 
to standard legal terms and will be exceedingly difficult to operationalize across states. 
In particular, victim and offender age contingencies, as described in the offens~ category 

. 	 I 
"dangerous sexual offense," are generally not a part of state statutes. Unless tHe . 
definition corresponds to state laws, this provision will be impossible to operationalize 
and enforce. 
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• 
 Section 1610(c)(1)(A) envisions some kind of national system of notification t6 the 

Attorney General when'individuals with such l:5ackgrounds are convicted in an~ther state 
of one of these vaguely defined crimes. Since no time limit is imposed betweeh the prior 
and subsequent convictions, the system would require electronic criminal recotds that do 

, \ I 

not now exist and would be very expensive to accumulate. It may also be a states' rights 
issue if legislation requires extensive searches of state records by state persortnk The 
bills fail to discuss how this search of records could even be accomplished. 

• Section 1610(c)(C)(ii-iii) describes those states that would be penalized. It requires either 
, certain calcuhltions of time served in each state (nearly impossible ever to calculate since 
even the relevant offenses are unclear), or a calculation of the percent of sentence served 

I 
(also impossible to calculate retrospectively, given the absence of sentence credit 
information - jail credit, prior prison credit on a sentence; portions of sentenceb 
suspended, etc. - on criminal records). ' j , 

• The requirement to collect, maintain, and report annually on the prior records dfthese 
categories ofconvicted offenders will require many years ofdevelopment of h~storical 
criminal history records and the development of a major national data center atlthe federal 

. I 
level to collect and match records submitted by the states to records held by the states. 
This will be an enormous undertaking that will also require the complete coopJration of 
all ofthe states in conducting background checks of persons convicted in other: states of 
the relevant offenses. It has been estimated that this would require a number of years to 
build the infrastructure required. 

Consequently, while we appreciate the intent of this provision, we think it will be wholly 
unworkable, and urge the conferees notto adopt it in its current form. We would be h~ppy to 
work with the conferees to try to develop a more workable alternative. 

WAIVER FOR LOCAL MATCH REQUIREMENT FOR COPS PROGRAM 

The Department supports § 1612 ofS. 254, to fund the hiring of law enforcement officers 
to serve in public schools. 

CARJACKING OFFENSES. 

The Administration strongly supports S. 254 § 1613, amending 18 U.S.C. § 2119 (page 
496), which strikes the requirement that a carjacking must be committed with the intel}t tO,cause 
death or serious bodily harm. Under this provision, persons who engage in caljacking~ may face 

,the same extent ofpunishment whether or not they had this intention. 

VICTIMS OF TERRORISM 
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The Department strongly supports S. 254 § 1618, which provides assistance for victims 
of terrorism abroad. The Administration has long sought to provide better support for ~hese 
victims and appreciates the inclusion of this provi~ion. I 

DEATH SENTENCE FOR ANIMAL ENTERPRISE TERRORISM 

As a technical matter, we point out that § 1620 ofS. 254 is unnecessary since 18 U.S.C. § 
3591(a)(2) applies the federal death pen,alty procedures not only to the specific death-eligible 
crimes listed in that section but also to "any ... offense for which a sentence ofdeath ils' 

, ,', I 

provided." This would include animal enterprise offenses resulting in death (as amended by § 
1652 ofS. 254). 

PROHIBITIONS RELATING TO EXPLOSIVE MATERIALS 

Section 1621 of the Senate bill and section 6170f the House bill contain provisions that 
amend 18 U.S.C. §§ 842(d) and (i) to expand the categories of prohibited persons und6i the 
federal explosives laws. The effect ofthese provisions would be to achieve consistency with the 
categories of prohibited persons under the Gun Control Act, 18 U.S.c. § 922(g). See S. 254 § 
1621(a), amending 18 U.S.C. § 842(d) (pages 504-05); H.R. 1501 § 617(a), amending 18 U.S.C. 
§ 842(d) (pages 111-12). ' 

The Senate bill is the narrower of the two provisions in several respects. First, the Senate 
bill applies only to transfers by licensees. Second, the Senate bill contains an exception for 
nonimmigrant aliens, allowing them to possess explosives for lawful hunting or sportirig 
purposes. Since explosives generally are not used for hunting or sporting purposes, w6 assume 
that the inclusion of this provision was a technical error, and that the provision was err;oneouslY 
carried over from the firearms laws. Accordingly, it should be removed. We do not srtpport 
providing an exception to'nonimmigrant aliens. Furthermore, the Senate bill contains ~ drafting 
error by removing the existing prohibition in 18 U.S.c. § 842(i) on the possession or r~ceipt of 
explosives by persons under indictment for afelony., ' • ' 

The House bill is identical in substance ,to the Administration's proposal. It prlhibits the 
transfer of explosives by licensees and nonlicensees, and it extends the prohibition on teceipt of 
explosives to people who are adjudicated delinquent. The House bill also does not coAtain the 
errors present in the Senate bill identified above. 

The Department strongly supports section 616 of the House bill, which would require 
criminal background checks for unlicensed purchasers of explosives. This provision i~ based on 

I 

the Brady Law, which requires federal firearms dealers to initiate criminal background checks on 
prospective firearms purchasers. This section would also require persons obtaining exblosive 
materials from federally-licensed explosives dealers to obtain a federal permit. The p~rmit 
requirement would result in better compliance with storage requirements, since the federal 
government may inspect the premises of federal explosives permittees. 
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DISTRICT JUDGES IN ARIZONA', FLORIDA, AND NEVADA ,I 

The Department supports the provisions ofS. 254 § 1622 and H.R. 1501 § 1081 ("The 
Emergency Federal Judgeship Act of 1999 ") that would authorize three additional district judges 
for the district of Arizona, four for the middle district of Florida, and two for the distribt of 
Nevada. 

NIH STUDY OF YOUTH VIOLENCE 

, . 
Section 1623 ofS. 254 (as well as § 1365 ofH.R. 1501) require the National Institutes of 

Health, acting through its Office ofBehavioral and Social Sciences Research, to condJct multi,.. 
year research on the causes and prevention of youth violence. ,We recommend that thd 
responsibility and authorization for appropriations for research on the causes and prevbntion of 
youth violence be given to the National Institute ofJustice (NIJ),:to work in consultatibn with 

I 
both the National Institutes of Health (NIH) and the Centers for Disease Control (CDC). This 

I 

arrangement would build more easily upon the extensive research that the three organizations 
have performed in this area. In the alternative, we recommend that the statute explicitly require 
coordination and consultation with NIJ and CDC to avoid duplication of effort. 

VIOLENT CRIMES IN INDiAN COUNTRY 

We ~tronglY support section 1626 of S. 254, relating to violence in Indian couJtry and 
other areas of exclusive federal jurisdiction. The provision, which had bipartisan supJort, is 
identical to an Administration' proposal and would significantly enhance law enforcerrient by 
correcting various problems with the underlying statutes affecting assaults and other chmes of 

I 

violence committed i!1 Indian country where the incidence of such crime is dramatically higher 
than in other parts of the nation. 

JUVENILE CRIME IN ALASKA VILLAGES, 

Section 1628 of the Senate bill would create a grant program for, the, State of Atlaska to 
enforce state prohibitions against the sale, importation, or possession of alcohol adopt6d pursuant 
to state local option statutes in remote Alaska villages. We recognize the prevalence df alcohol
related problems among Alaska Natives, and recognize that other remote Alaska villa~es may 
also have alcohol-related problems. We believe, however, that the Alaska Native villJges 
themselves should be assisted concurrently with the state to regulate or prohibit liquorl traffic on 
Alaska Native village lands. We would'like to work with the conferees to address this issue. 

I 
PROHIBITION ON PROMOTING VIOLENCE ON FEDERAL PROPERTY 

We note that the Department is reviewing S. 254 § 1633 for constitutional concerns, and 
we will provide further comments, if necessary, at a later time. 
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PROVISIONS RELATING TO PAWN SHOPS AND SPECIAL LICENSEES 

S. 254 § 1634 renders null and void S. 254 § 503 by eliminating the exception for 
pawnbroker redemptions in Title V. However, section 1634 left in place many of the other 
problems and loopholes created by Title V. Ultimately section 1634 is unnecessary, because 
section 1635 ofS. 254 also repeals § 503. We strongly support §'1635 and its repeal6f§ 503. 

S. 254 §§ 1634 and16~5 eliminate any exception from the Brady Law's backJround 
check requirements for pawnbroker transactions, and H.R. 1501 contains no corresportding 
provision. However, we note that the House did consider a provision that would exeJpt all 
pawn transactions from the Brady Law's background check requirements for up to onb year 
following the date that the gun is pawned. We strongly opposed this amendment, wh~ch was 

I 

defeated when the entire House gun bill, H.R. 2;122, went down to defeat. The amend,ment 
would have reopened a huge loophole for criminals who wanted toraise money by parning guns 
they are not legally permitted to possess in the first place, free of any concern that' they might be 
prevented from getting a gun through a background check. Due to the increased likelIhood that 
the person redeeming a gun from pawn is prohibited, there is absolutely no basis for t? exempt , 
such persons from undergoing a background check before redeeming a firearm froma pawnshop. 

EXTENSION OF BRADY BACKGROUND CHECKS TO GUN SHOWS 

We strongly support S. 254 § 1635, which closes the Brady Act's gun show loophole to 
require Brady Act background checks for all non-licensed persons who purchase fireabs at gun 

• I

shows and records that enable tracmg of the firearms sold. There are more than 4,400 gun shows 
, •• ., I ' 

held annually m thIS country, ~s well as countless more flea markets and other events Iwhere guns 
can be traded anonymously wIthout background checks ot records of the firearms transferred to 
enable tracing if those guns are used in crime. Consequently, gun shows provide a fo±-um for 
illegal firearms purchases and gun trafficking. ' 

Reasonable regulation of gun shows is required to close this loophole and prevent gun 
I 

shows from continuing to serve as a source of firearms to persons who wish to avoid background 
checks. This proposal accomplishes this goal by requiring: (I)'all persons to undergo! Brady 
instant background checks, with the assistance of federally-licensed firearms dealers, !in 
connection with the acquisition of a firearm at a gun show; (2) all vendors to report libited 
information about the firearms sold at gun shows, so that the guns can be traced by la~ 
enforcement if they are subsequently used in crimes; and (3) all gun show promoters to take 
responsibility for ensuring that the above requirements are met by requiring promotets to register 
with ATF and notify vendors at their shows of the obligation to ensure that Brady badkground 
checks are performed. 

Before describing what section 1635 does, it is important to emphasize what it does not 
do. Section 1635 in no way creates a federal firearms registry, and any suggestion thkt it does is ' 
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pure invention. On the contrary, section 1635 provides for the destruction of background check 
records for approved transactions after a very limited time period, during which the retords are 
used solely for the purpose of conducting system audits to detect fraud and abuse. Sedtion 1635 

talso does not create a vast new bureaucracy for firearms background checks at gun shows. On 
the contrary, section 1635 section 1635 employs a far more streamlined approach to b~ckground 
checks than competing Senate and House proposals by using federal firearms licenseek to 
perform checks. Finally, section 1635 doe~ not impose a three-day waiting period for !gun . 
purchases for law-abiding citizens. On the contrary, section 1635 uses the existing Brady Law 
which has no mandatory waiting period - for all gun transactions at gun shows. Unde~ the Brady 
Law's National Instant Criminal Background Check System, the overwhelming majority of gun 

. buyers - 73 percent - are allowed to go ahead with· the sale within minutes of when thb . 
background check is requested, and 95 percent of all buyers are allowed to proceed wAh their 
purchase of a gun or are denied within 2 hours. 

The gun show provisions that competed with section 1635 and were defeated in both 
Houses stemmed from misconceptions and misinformation. For example, both the Serate and 
the House debated gun show proposals that would have lessened the time that law enforcement 

I 

has to complete background checks when there is.an open question aboutsomeone's firearms 
. I 

eligibility. Under current law, law enforcement has up to three business days to complete a 
background check. When law enforcement needs more than a few minutes to finish al 
background check, it is because there is information - usually about the disposition of! an arrest 
that is absent from the electronic record. To finish the check in these cases, law enfortement . 

. • I 

must contact the courthouse where the underlying record resides to obtain the disposition. 
. . .. ! 

On the weekends, courthouses are closed, so the background checks that cannot be 
completed electronically in less than a two hours must wait until Monday morning w~en the 
courthouse opens. For this reason, according to the FBI, on a typical Saturday, a gun buyer who. 

. • . I 

is delayed for more than two hours from getting a gun is 17 times more likely to be a felon, 
fugitive or other prohibited person.' If law enforcement only had 24 hours to complet6 a 

I 

background check, as proposed in the House, the FBI estimates that approximately 17',000 
criminals and other prohibited people would have been allowed to buy guns in just th6 first six 
months of the NICS. And in the rejected Senate.provision, which gave 1aw enforcem~nt only 72 
hours,rather than. three business days, to finish background checks, the FBI estimates that 9,000 
prohibited people would have gotten guns. 

The proposal to cut down the time for doing background is at odds with the 
Administration's request for an increase in the timeavailable to complete backgroun1 checks-. 
from three to five business days. We urge the conferees to reject amendments designed to 
weaken the Brady Law and compromise the ability of the National Instant Criminal B1ackground 
Check System to look for additional information to enable a determination as to fireaks 
eligibility. .. I 

A brief description of the provisions in section 1635 follows. 
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Registration of Gun Show Promoters 

This section would make it unlawful for any person to hold a "gun show" PrioJ to 
I 

registering with the Secretary. The Secretary would be authorized to charge a fee for the 
registration. 

Definition of Gun Show 

A "gun show" would be defined (§ 1635(b), pages 538-39) as any event: 

. (A) at which 50 or more firearms are offered or exhibited for sale, transfer or 
exchange if 1 or more of the firearms has been shipped or transported in, or 
otherwise affects, interstate or foreign ;commerce; and 

(B) at which 

. (i) not less than 20 percent of the exhibitors are firearm exhibitors; 

(ii) there are not less than 10 firearm exhibitors; or 

(iii) 50 or more firearms are offere~ for sale, transfer, or exchange. 

The definition is drafted broadly to include traditional gun shows~ flea markets, swap meets, and 
any other public market where significant numbers of firearms are offered for sale, trahsfer, or 
exchange. . I 

A correspo~ding amendment would be made to 18 U.S.c. § 9230), which allo~s 
. I 

licensees to make off-premises sales of firearms at gun shows. The amendment woul4 delete the 
term "gun show" so that the only definition of the term would be in 18 U.S.C. § 921.IThe intent 
of this amendment is to allow off-premises sales only at events that are sponsored by 
organizations devoted to the collection, competitive use, or other sporting use of fireaFl11s in the 
community. Such "events" would include gun shows if they are sponsored by one orthe 
specified organizations. Thus, the amendment would not extend the privil¥ge ofmakihg off- . 
premises sales to all "gun shows" as defined in the proposed legislation, but wouldallhw 
licensees to make such sales at the same venues as allowed under current law·. 

Obligations of Gun Show Promoters 

Gun show promoters must verify the identity of all persons selling firearms at the gun 
I 

show by examining a photographic identification document, requiring that all such sellers sign a 
ledger with identifying information concerning the sellers, and requiring the sellers to sign a 
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notice acknowledging that they have been advised of their obligations under the law. fhe 
records created by these requirements are retained by gun show promoters. 

Finally, gun show promoters must advise all buyers oftheir legal obligation to' undergo a 
Brady background check. Buyers who, fail to undergo a background check for a firearm 
transaction at a gun show face possible criminal penalties. 

Penalties for Noncompliance by Gun Show Promoters I 

Gun show promoters who fail to register prior to holding a gun show would b~ subject to 
a fine ofnot more than $250,000, imprisonment for not more than five years, or both. IThe 
remaining obligations imposed on promoters would be punishable by imprisonment for not more 

Ithan two years, a fine ofnot more than $250,000, or both. For a second or subsequent 
I 

conviction, gun show promoters would be subject to 'imprisonment for not more than five years, 
a fine of $250,000, or both. In addition, registered gun show promoters who fail to catty out 
their obligations under the law would be subje~t to suspension or revocation of their r6gistration, 
a civil fine ofnot more'than $10,000, or both. 

Requirements for Non-licensed Persons at Gun Shows 

, Any non-licensed person who sells a firearm to any other/non-licensed person at a gun 
show would be required to transfer the firearms through a federal firearriIs licensee. Using the 
federal firearms licensee to perform these background checks relies on the existing network of 
licensed dealers, who have the expertise and ability to perform Brady background chepks without 
creating any new bureaucracies or classes of individuals who have access to the sensitive 
personal information in the NICS. Non-licensed sellers would violate the law ifthey transferred 
the firearm prior to notification from the licensee that the licensee had complied with the 
requirements of the Brady Act and had not received any information indicating that tHe receipt or 
possession of the firearm by the purchaser would be unlawfuL This section would im~ose the 
same responsibilities on non-licensed purchasers prior to their receipt ofa firearm frofu a ndn

, I 

licensed seller. 

Penalties for Noncomp~iance by Non-licensed Persons 

, Non-licensed transferors who knowingly fail to have a background check run prior to the 
transfer ofa firearm at a gun show would be subject to penalties ofnot more than twd years 
imprisonment, a fine of $250,000, or both. For a second or subsequent.conviction, such persons 

I 
would be subj ect to penalties of not more than five years imprisonment, a fine of $250,000, or 
both. Criminal penalties also would be available for wilful violations of the backgrotind check 
requirement by non-licensed transferees - up to two years from the first violation andjup to five 
years for the second or subsequent violation. ' , 

Requirements for Federal Firearms Licensees at Gun Shows 
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Licensees who agree to perform a Brady background check for unlicensed sellers would 
, . I 

make a record of the sale on a form to be specified by the Secretary, as they do for their own 
sales. Licensees would also prepare ~d send in ~u1tiple sales report~ if they assist inl the 
transfer oftwo or more handguns dunng five bus mess days to a non-hcensed transferc:e. The 
licensees would also send in reports of firearms sales that do not include the names or identifying 
information concerning the non-licens~d seller or purchaser. Licensees would retain a. copy of 
the form used to record the sale as part of their permanent records. This record would allow the 
tracing of the firearms sold if those firearms,are later used in crime. I 

I
Many used firearms are sold at gun shows. These firearms may have passed tfuough the 

hands of several non-licensed purchasers so that the firearms are no longer traceable tfuough the' 
records of federal.firearms licensees. In order to enable the tracing of the large numb drs of used 
firearms sold at guns shows, this section would require that licensees provide reports.tp. the ' 
Secretary of all the firearms they sell at gun shows. However, thereports would not include the 
names or ident~rying information concerning the non-licensed ,purchasers. " I 

Penalties for Noncompliance by Licensees· . . I 

Penalties. for licensees who agree to act as "transfer" licensees to assist non-licensed 
persons in transferring firearms at gun shows but who fail to carry out their obligationk under the 

I 
law would be imprisonment for not more than 'five years, a fine of $250,000, or both. IThe same 
penalties would apply to licensees who sell firearms from their inventories at gun shows and fail 

. I 

to send in the reports of transfer required by the law. S. 254 § 1635(b)(1), amending 18 U.S.C. § 
931(f) (page 546). In addition, a licensee who violated these requirements would be shbject to 
license revocation under existing provisions of the law. ' 

Section 1635 would also increase the penalties available for licensees who transfer 
firearms in violation of the Brady Act, 18 U.S.c. § 922(t). Current law provides for libense 
suspension or revocation and/or civil penalties of not more than $5,000. Given the imbortance of 
conducting background checks on all firearms purchasers, this section would add a criininal 
penalty of up to five years imprisonment for licensees who knowingly fail to contact t~e national 
instant criminal background check system prior to transferring a,firearm to a non-licensed 
purchasers. This will give the Government a wider range of penalties from which to choose in 
punishing licensees who fail in their obligations under the Brady Act. 

, S. 254 § 1635, as well as H.R. 1501 § 607, would also increase the penalties fdr licensees 
who commit serious record-keeping violations, making them consistent with the new ~enalties 

, created by this section. At present, all record-keeping violations by licensees are misdemeanors 
, I 

carrying (!. maximum ofone year in prison. This is insufficient in situations in which the 

knowingly false record-keeping entry is serious and closely associated with or in the nlature of 

aiding and abetting a violation involving the provision of a firearm to it person not legklly 


I 

entitled to possess it. Accordingly, the amendment would increase the penalty for such record-
keeping violations to the same as would attach to the underlying violation. For example, 18 
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U.S.C. § 922(b)(I) and 18 U.S.C. § 922(b)(3) proscribe sales offireanns to persons known to be 
juveniles or to reside out of state, respectively.· Each carries a five-year maxiinurn seritence for a 

. I· 

willful violation under 18 U.S.c. § 924(a)(1)(D). 18 U.S.C. § 922(a)(6) and 18 U.S.a. § 922(d) 
proscribe, respectively, making false statements to a licensee in relation to the acquisition of a 
fireann and knowingly selling a fireann to a felon or other prohibited person. Each islpunishable 
by up to ten years imprisonment. 

This section also would give the Secretary the right to conduct warrantless inspections of 
the business premises of gun show promoters, sites where gun shows are held, and thd records 
and inventory of licensees selling fireanns at gun shows for purposes ofdetennining dompliance 

~~~'. .' I 

Gun Owner Privacy and Prevention ofFraud and Abuse of System Information· 

This provision writes into the Brady Law theorequirement that records of gun s!ales 
approved by the National Instant Check System be destroyed within 90 days. The Brady Law 

I 

currently requires that the records of approved sales be destroyed, but it does not specify any 
time period for the destruction. We do not oppose placing a 90-day time restriction oJ the 
retention of records into the Brady. Law, because a retention period of 90 days will gi~e the FBI 
an opportunity to perfonn security audits of the NICS to identify and prevent abuse and misuse 
of the NICS. In addition, we support a further modification to this provision - includ~d in the 
amendment Congresswoman McCarthy offered to H.R. 2122- that makes explicit the: 
prohibition on using infonnation retained in the audit to create a federal fireanns registry . 

. , , I 
The Administration strongly supports passage ofthe provisions ofS. 254 § 1635, which 

will close the dangerous loophole that allows criminals and other prohibited persons t6 buy guns 
at gun shows. 

. 
APPROPRIATE INTERVENTION AND CLARIFICATION OF FEDERAL LAW 

We generally 'support the purposes ofS'. 254 § 1636(a), which would require schools to 
provide appropriate interventions and services to ,children removed from school.for enkaging in 
an act ~fviolence. Unfortunately, we' are concerned that, ,as drafted, this provision may be 
unconstitutional. It provides, inter alia, that n[s]chool personnel shall ensure that immbdiate 
appropriate interventions and services, including mental health interventions and servibes, are 
provided to a child removed from school for any act of violence." 'Presumably, many ~fthe 
"school personnel" to whom this command would be addressed would be state and local public 

. I 

employees. Congress generally may not "commandeer", state and local officials and employees 
to enforce or implement federal programs. See Printz v. United States, 521 U.S. 898 (;1997). 
The directive in § 1636(a), therefore, would appear to be unconstitutional. It also is not apparent 
what Congress's source of authority would he for enactment of this prOVIsion. The cohstitutional 

I 

problems could be eliminated by amending the provision to make the directive a condition on 
I 

states' receipt of certain education-related federal funds.' See New York v. United States, 505 
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US. 144, 167, 171-73 (1992); South Dakota v. Dole, 483 US. 203 (1987). We would be happy 

to work with the conferees to try.to develop a more workable altemative~ 


PROHIBITION ON DISTRIBUTION OF EXPLOSIVES INFORMATION . I . 


Section 1639 ofS.254 ~nd section 501 ofH.R.1501 would create anewcfiminll 
prohibition, to be codified at 18 US.C. § 842(p), that would make it unlawful under cJrtairt . 
circumstances to teach or demonstrate the making or use of an explosive, a destructivd device, or 
a ~eapon of mass destruction, or to distribute ?y any mea~s info~ation pertaining to,1 in whole 
or Inpart; the manufacture or use of art explosIve, destructIve devIce, or weapon of mass 
destruction. The Department supports this prohibition, the terms ofwhich are consistcint with . .. 
recommendations that the Department made in a Repprt submitted to Congress in April 1997. 
See United. States Department of Justice, Report on the Availability of Bombmaking I· 

Information, the Extent to Which Its Dissemination is Controlled by Federal Law, and. the Extent 
to Which Such Dissemination May Be Subject to Regulation Consistent with the First' 
Amendment to the United States Constitution (April 1997) ("DOJ Report") 
(http://www.usdoj.gov/criminal/cybercrimelbombmakinginfo.html). 

We note that this provision recently was passed in S. 606 and is awaiting action by the 
President. Should these provisions become law, S. 254 § 1639 and H.R.1501 § 501 wquld no 
longer be necessary. . 

SUBTITLE B: JAMES GUELFF BODY ARMOR ACT 

PROHIBITION OF PURCHASE, USE, OR POSSESSION OF BODY ARMOR BY VIOLENT FELONS 

Section 1645(b)ofS. 254, amending 18 US.c. §.931 (pages 571-73), would, with certain. 
exceptions, make it unlaWful "for a person to purchase, own, or possess body armor, ifthat 
person has been convicted of a felony that is [a crime of violence]." Unlike similar prbvisions 
that prohibit felons from receiving or possessing any explosive or firearm that "has bebn shipped· 
or transported in interstate or foreign commerce," see 18 US.c. § 842(i) (explosives) ~nd 18 
US.c. § 922(g) (firearms), S. 254 § 1645(b), amending 18 US.C. § 931 (pages 571-7B), 
contains no jurisdictional "commerce" element. Section 1642(3) of S.254 contains a I 
congressional finding that "there is a traffic in body annor moving in or otherwise aff~cting 
interstate commerce," but the findings do not address the effects that body armor ownhship or 
possession by convicted felons has upon interstate commerce. See United States v. Lopez, 514 
U.S. 549, 562(1995) (explaining that neither the Gun Free School Zones Act nor its te~gislative 
history contained express congressional findings "regarding the effects upon interstatd commerce 
of gun possession in a school zone") (quotation marks and citation omitted). We recohunend 
that the provision be redrafted to incorporate a jurisdictional element like those found lin 18 
US.C. § 842(i) and 18 U.S.c. § 922(g), which should ensure that the statute isconfin~d to a 
class of conduct within Congress's power to regulate interstate commerce. See Lopez, 514 U.S. 
at 561-62; Scarborough v. United States, 431 US. 563, 575 (1977); see also, e.g., Uni~ed States 
v.. Cunningham, 161 F.3d 1343,1345-46 (1Ith Cir. 1998), and cases cited therein; United States 
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v. Pierson, 139 F.3d 501,503-04 (5th Cir.), cert. denied, 119 S. Ct 220 (1998); United States v. 
Lewis, 100 F.3d 49,50-53 (7th Cir. 1996), and cases cited therein. I 

DONATION OF FEDERAL SURPLUS BODY ARMOR 

We recommend that additional language be added to absolve any federal agency from 
liability for the performance of a vest it donates to a state, local, or tribal agency and tHe same 

would apply if it donates it for distribution through the Surplus Property Program. 


MATCHING GRANT PROGRAMS FOR LAW ENFORCEMENT BULLET RESISTANT EQUIPMENff AND FOR 

, VIDEO CAMERAS . I 

S. 254 § 1648(a),amends existing law relating 'to bullet resistant equipment and video 
cameras. In creating a new "Subpart B - Grant Program" for Bullet Resistant Equipm~nt, the bill 
proposes t4at the Bureau of Justice Assistance make grants for other types ofbullet re~istance 
equipment including windshield glass, car panels, shields, and protective gear. S. 2541§ 1648(a), 
amending Pub. L. No. 90-351 (42 U.S.c. § 379611 et seq.) § 2511 (1968) (pages 577-19). , 
However, unlike the Subpart A provisions pertaining to Armor Vests, ,there is no accOlbpanying 
requirement concerning minimum standards for testing. Contrary to the intent of the l~gislation, 
this could likely lead to federal funds being used to purchase equipment that will not aUequatelY 
protect law enforcement officers. It is imperative that any protective equipment be ev~luated 
against proven standards to ensure that users are getting the protection they need .. 

S. 254 § ~1648(a), amending Pub. L. No. 90-351 (42 U.S.c. § 379611 et seq.) § 2521-23 
(1968) (pages 582-87), creates a new grant program for a specific piece of equipment I We are 
concerned about the proliferation of statutorily created grant programs for specific pieces of 

I 

technology. Instead, we would favor more generic grant programs (such as the Local Law 
Enforcement Block Grant Program) that would allow local law enforcement age'ncies to purchase 

, I 

equipment based on their needs. Further, the Bureau of Justice Assistance needs to create a new 
grant administration infrastructure with each speclfied equipment grant program; this tequires 
considerably more management and administration funds than does a more general gr~nt ' 
program under which equipment is one authorized purpose. 

SUBTITLE D: JAIL-BASED SUBSTANCE ABUSE 

JAIL-BASED SUBSTANCE ABUSE TREATMENT PROGRAMS 

On the whole, we enthusiastically support S. 254 § 1654, because it recognizes the 
importance of using Residential Substance Abuse Treatment (RSAT) funds for offenders after 
they return to their communities.' In addition, this provision makes it easier for commhnities to 
use RSAT funds injails and other local corrections facilities, where drug testing and tteatment 
are badly needed. 
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We have three relatively small concerns. The requirement at S. 254 § 1654(b), amending 
Pub. L. No. 90-35 (42 US.C. § 3796ff et seq.) § 1906(c)(2)(A)(i) (1968) (page 596), that the jail
based program must have been operational for "not less than 2 consecutive years" elirrlinates the 
possibility that jails will develop and implement much-needed new programs. It also ~eems to 
increase the likelihood of supplanting by jurisdictions. Second, the restriction on the Jse of 
RSAT funds for grant administration (S. 254 § 1654(b), amending Pub. L. No. 90-35 (~2 U.S.c. 
§ 3796ff et seq.) §§ 1906(f)(1 )-(2) (1968) (pages 602-03), may be problematic for some 
jurisdictions. 

Finally, the requirement that the Attorney General collect annual evaluation reports from 
all grantee jails and conduct annual reviews of these programs concerns us. These req6irements 
could be exceedingly onerous and burdensome, although we recognize that the provisi~m allows 
the Attorney General to set th~ guidelines for the reporting requirements. We would appreciate 
working with the conferees further on this issue. ! 

SUBTITLE E: SCHOOL SAFETY SECURITY 

, ESTABLISHMENT OF SCHOOL SAFETY SECURITY TECHNOLOGY CENTER 

S. 254 § 1656 would establish a school safety security technology center at Sandia 
National Laboratories, authorizing the center to "be a resource to local educational agebcies for, 
school security assessments, security technology deveiopment, technology availabilityl and 
implementation, and technical assistance relating to improving school security." In a&Htion;the 
provision instructs the center to "conduct and publish research on school violence, coalesce data 
from victim groups, and monitor and report on schools that implement school security I 
strategies." We are, concerned about the latter functions, particularly the research on syhool 
violence and the data frQm the victims groups. These activities should be conducted by agencies 
more appropriately equipped and experienced in the behavioral-sciences required to pe'rform 
these functions. Indeed, a considerable amount of school violence research has already been 
conducted by the Departments ofEducation and Justice (both in the National Institute pf Justice 
and the Office of Juvenile Justice and Delinquency Prevention) and by ,other organizations. 
Coalescence ofdata from victim groups may best be conducted by the Office of Justic~ 

I 

Programs' Office for Victims of Crime or the Bureau of Justice Statistics. While Sandia 
National Laboratories clearly has appropriate and well-recognized expertise in many b~oad areas 
of security technology, and more limited but also adequate experience in school security 
technology, we are concerned that it may not possess the requisite expertise in behavidral ' 
sciences relevant to the school environment. In addition, the proposed function for th~ Center to 
"monitor and report on schools that implement school security technologies" is not consistent 
with the role of a technology development organization. It would be more appropriatd to have 
another, independent organization perform this function, perhaps as part of its broader work with 
the schools. 

FINDINGS OF SECOND 
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I 

Section 1662(1) of S. 254 would contain the congressional "find[ing]" that "[ c jitizens 
have an individual right, under the Second Amendment to the United States Constitutibn, to keep 
and bear arms." This subsection would not, in and of itself, have any operative legal e1ffect. 

, I 

Nevertheless, we note that this "finding" would be at odds with governing precedent. lIn United 
States v. Miller, 307 U.S. 174 (1939), for example, the Court rejected a Second Amen~ment 
challenge to a statute requiring registration for possession of certain shotguns, due to the absence 
of any evidence that such possession "has some reasonable relationship to the preservJtion or 
efficiency of a well regulated militia." Id. at 178. 

SUBTITLE G: PARTNERSHIPS FOR HIGH RISK YOUTH 

ESTABLISHMENT OF DEMONSTRATION PROJECT 

Section 1674 ofS.254 would require the Attorney General to award a grant to 'I'Public
Private Ventures, Inc.," to enable that organization "to award grants to eligible partnerships to 
pay for the Federal share of the cost of carrying out collaborative intervention progratrls for high
risk youth" in twelve specified cities. Section 1675(a)(3)(A), in tum, wouid provide tl~at, in 
order to be eligible for ,a gtant under § 1674, a partnership "shall be a collaborative entity that 
includes representatives'oflocal government, juvenile detention service pr<?viders, loc~llaw 
enforcement, probation officers, youth street workers, and local educational agencies, ~nd 
religious institutions that have resident-to-membership percentages of at least 40perc~nt." 

while its purposes are laudable, the Department has concemswith this sectionl As a 
general rule, grant laws do not specify recipient private nonprofit agencies for grant fuhds," . 
leaving this matter to agency discretion. This section authorizes the award to grassroots , 

, organizations and subsidiaries of Public-Private Ventures in specific cities, potentially I , , 

undermining the principle that the award or (sub-award) offederal grant funds is inherently a 
governmental function. 

If this section advances, we would recommend, at a minimum, the following additions to 
try to provide some safeguards for quality. Insert,after § 1675 (a)(3)(B) a new subsection to , 
require sub-grant recipients in each city "to create and convene (at least once prior to the start of 
programming and every six months thereafter) an advisory group consisting.ofperson~ engaged 
in research related to youth crime prevention, to assist the sl:lb-grantee in planning and executing 
grant activities." 

In addition, if this section is included in the finalbill, we would urge that it be flPplied in 
a manner consistent with the constitutional requirements in Bowen v. Kendrick, 487 U.S. 589 
(1988). 
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SUBTITLE H: NATIONAL YOUTH CRIME PREVENTION 


NATIONAL YOlJTH CRIME PREVENTION DEMONSTRATION PROJECT 

Please see the above discussion on S. 254, 'Title XVI, Subtitle G (§§ 1674-76).1 That 
discussion was originally crafted to respond to these sections (§§ 1683-85) when this legislation 
was introduced in the 105 th Congress as H.R. 3607 and again in the 106th as H.R. 102.1 We have 
concerns about the directed na~ure of this grant program in an authorization bill. Generally, such 
directed funding is'usually'left to the appropriations process to allow for flexibility'in the event 
of changed circumstances or other problems. 

SUBTITLE I: NATIONAL YOUTH VIOLENCE COMMISSION 

NATIONAL YOUTH VIOLENCE COMMISSION 

Section 1692 of the Senate bill would establish the National Youth Violence 
Commission, to be composed of 16 members. Sections 1692(b)(2)(C)(ii) and 1692(b)(2)(D)(iv) 
would require that two ofthose members be "recognized -religious leader[s]." This requirement 
is unconstitutional. Although clergy may, of course, be appointed to government colIlinissions, 
the religion clauses of the First Amendment prohibit the government from conditionink 
employment, appointment, or benefit onsatisfaction of any test of religious belief; cortduct, or 
status, and the Religious Test Clause, Art. VI, cl. 3, provides that "no religious Test shall ever be 
required as a Qualification to any Office or public Tl11st under the United States." See, Board of 
Educ. ofKiryas Joel School Dist.v. Grumet, 512 U.S. 687,715 (1994) (O'Connor, J.,!concurring 
in part and concurring in the judgment); McDaniel v. Paty, 435 U.S. 618 (1978); Torcaso v. 
Watkins, 367 U.S. 488 (1961). 


The constitutional problem could be avoided if sections '1692(b )(2)(C)(ii) and 

1692(b){2)(D)(iv) were amended to replace "recognized religious leader" with somethtng like ",a 
person experienced in a position ofmoral leadership (including, for example, a recognized 
religious leader)". ' 

AMENDMENTS TO THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT 

The. Administration's position on S. 254 § 1699 and H.R. 1501' § 118 is presen~ed in a 
letter from the Department ofEducation. ' ,I 
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PART II - PROVISIONS OF H.R. 1501 

NOT IN S. 254 
 I 

EXPLICIT INCLUSION OF INDIAN TRIBES 

Please see our comment in Part I of this letter that discusses our about the omission of 
.. Indian tribes from certain provisions within this title, and throughout S.254 and H.R. 1501, 

concerning assistance to communities. 

SENTENCING FACTORS 

Please see our comment in Part I of this letter that discusses our concerns about 
provisions throughout S. 254 and H.R. 1501 relating to sentencing factors. 

EVALUATION BY GENERAL ACCOUNTING OFFICE 

See also our comments to H.R. 1501 § 1363. 

This provision and section 1363 require the same study due to Congress by nyo different 
dates (October 1~ 2002 for § 119 and October 1,2003 for § 1363). These sections provide for a 
comprehensive GAO evaluation of the performance, functions, progr~s, and grants lof the 
Office of Juvenile Justice and Delinquency Prevention (as renamed). This three- (or four-) year 
evaluation the length ofwhich may be unprecedented for a Congressional request to GAO - is 
not only unusual in duration and scope, but it seems duplicative of the comprehensivb work 
already undertaken in the context ofthe OJP restructuring plan, discussed above. In breparing 
that plan, the Assistant Attorney General for OJP has, among other things, already studied the 
"potential benefits ofconsolidating programs administered by the agency with simildr or 
duplicative programs of other agencies, and the potential for consolidating such progJrams." 

. Moreover, the factors GAO is to consider in its analysis and evaluation are olerlY broad, 
and several have no relevance to the.issue of continuation. We believe the factors sHould be 
limited to those relevant to the determination ofwhether and how a program should t 
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continued. Suggested language has been prepared;· The broad scope of the study would present 
an onerous burden on OJJDP, requiring significant staff time and resources. I 

Finally, the "sunset" provision is unnecessary. As part of its oversight of OJJDP, 
Congress regularly holds oversight hearings· and calls for studies on any issues relevarit to the 
future and operation ofOJJDP. Since the passage of the Juvenile Justice and Delinquency 
Prevention Act in .1974, the Act has regularly undergone. pr~gram review and revision Iby . 
Congress, as proVIded under three- to four-year reauthonzatlOn cycles. Fundamental changes III 
programs that reflect changes in juvenile justice practice in the states, as well as needsl arising 
from both the states and from independent studies, have been incorporated into the Ac~, while 
outdated practices and programs have been eliminated. Since its inception, but particrllarly in the 
past six years, OJJDP has placed a great emphasis on evaluation to determine if funded programs 
are working as they are intended. In fact, OJJDP has made evaluation a required component of 
its demonstration grant programs, so that best practices are promoted and ineffective ~rograms 
are identified. This close scrutiny creates greater accountability and more effective jutenile 
justice programs. Consequently, we think the sunset provision included in this bill is 
unnecessary . 

LIFE IMPRISONMENT FOR SEX OFFENDERS AGAINST CHILDREN 

Section 104 ofH.R. 1501 would create a mandatory life imprisonment penaltyi for a 
. person who is convicted of a second sex offense (as defined) in which a minor is the victim, that 

is committed after the sentence for the first such offense was imposed. The offenses is defined 
I 

are: 18 U.S.c. § 2241 (aggravated sexual abuse), 18 U.S.c. § 2242 (sexual abuse) 18 U~S.C. § 
2243 (sexual abuse ofa minor or ward), 18 U.S.C. § 2244 (abusive sexual contact) 181u.s.c. § 
2245 (sexual abuse resulting in death) 18 U.S.c. § 2251A (selling or buying of childnim) 18 
U.S.c. § 2423 (transportation of minors) and offens<;:s under state)aw comparable to the 
enumerated federal offenses. 

We support a targeted, 2-strikes provision for serious sex offenses against chilpren, but 
we think it should be limited to the most serious offenses. As drafted, the provision includes 
among the predicate acts not only serious offenses, like aggravated sexual abuse of a dhild under 
16 (which, incidentally, already carries a mandatory.1ife sentence for a recidivist), but Ialso less 
serious crimes. We believe mandatory life would in some cases be unjustified, and that this 

I 

provision could result in sentences that are excessive. Under 18 U.S.C. § 2247 and 1~ U.S.C.§ 
2426" a second conviction (defined to include comparable state offenses) for any oftII:ese crimes 
carries a maximum penal~ tip to twice that available for a first offense. This is adequate and 
appropriate, whereas a mandatory life sentence as applied to these violations is undul~ severe. 
Moreover, it is notew~rthy that Congress only recently passed legislation substantially enhancing 
the penalties for federal sex offenses (pub.,L. No. 105-314, effective October 30, 199?). 

. In addition to limiting the predicate crimes as indicated above, we would also [urge the 
conferees to include a tribal opt-in provision as a prerequisite to its use against Indians for crimes 

, I 

committed in Indian country. Such a provision would resemble the tribal opt-in· provisions 
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already included in the federal "three strikes" sentencing statute, 18 U.S.c. § 2559( c )C6), and the 
federal death penalty, 18 U.S.c.§ 3598. A similar opt-in provision is appropriate with respect to 
§ 104 because the impact of § 104 would fall disproportionately on Indian defendantsl That 
disproportionate impact would arise from the fact that the federal government exercis6s general 
criminal jurisdiction (on which the applicability of most predicate offenses set forth irt § 104 
depends) in few areas, ofwhich Indian country is by far the most populous. As a resJIt of that 
jurisdictional framework, the overwhelming majority of persons prosecuted for fededl sex abuse 

I .
offenses are Indian. In 1994 and 1995, for example, 82 percent of defendants prosecuted for 
federal sex abuse offenses were Indians from Indian country. Thus, the effects of enh1ancing 
sentences for repeat offenders, which would be particularly acute with respect to the dredicate 
offenses that do not under current law carry maximum life ,sentences, would apply I 

disproportionately to Native Americans. Such a disproportionate sel),tencing impact should not 
be imposed upon Native Americans without the assent of their governing bodies, a re~uirement 
that would, moreover, be consistent with federal policies supporting tribal self-deterndination and 
self-government. 

INCREASE OF AGE RELATING TO TRANSFER OF OBSCENE MATERIAL 

, 
, The Department supports this provision, which would modify the federal proliibition on 

sending of obscene material by mail by raising from 16 to 18 the,age of prohibited re6ipients. 

PROHIBITION ON CERTAIN TRANSFERS OF FIREARMS TO JUVENILES 

Section 107(a) ofH.R.1501 would amend 18 U.S.c. § 922 to add a'new subsection (z), 
which would make it unlawful "for a person to sell, deliver, or otherwise transfer anyl firearm to a 
person who the transferor knows or has reasonable cause to know is a juvenile, and mowing or 
having reasonable cause to believe that the juvenile intends to possess, discharge, or6therwise 
use the firearm" ·either (i) "in a school" (proposed § 922(z)(l)) or (ii) "in the commis~ion of a 
serious violent felony" (proposed § 922(z)(2)). This provision might be subject to co hstitutiona1 

1

challenge on the ground that it exceeds Congress's power under the Commerce Clause, 
particularly as it applies to transfers of firearms other than handguns. 

In United States v. Lopez, 514 U.S. 549 (l995), the Supreme Court held that the Gun 
I 

Free School Zone Act of 1990, which made it a federal offense "for any individual kNowingly to 
possess a firearm at a place that the indiVIdual knows, or has reasonable cause to belibve, is a 
school zone," exceeded Congress's authority under the Commerce Clause. Observink that the 
statute had "nothing to do with 'commerce' or any sort of economic enterprise, howe;ver broadly 
one might define those terms," id. at 561, the Court concluded that the law could not Ibe defended 
on the ground that it regulated activity substantially affecting interstate commerce, because that 
effect would be too attenuated and speCUlative. Id. at ~63-6~. 

Since Lopez, two courts of appeals have upheld the Youth Handgun Safety ~ct, 18 
U.S.c. § 922(x), which prohibits the transfer of a.handgun by or to ajuvenile and thd possession 
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of a handgun by a juvenile, as legislation regulating commerce in handguns with juverliles. See 
United States v. Michael R., 90 F.3d 340,343-45 (9th Cir. 1996); United States v. Car40za, 129 
F.3d 6, 11-13 (lst Cir. 1997). Under these decisions, proposed § 922(z) should be sustained as 

, I 
applied to transfers ofhandguns, because the provision would simply make such transfers a more 
serious offense if the transferor knew the juvenile intended to possess the handgun in Jschool 
zone or to use it in a serious violent felony, and it is well established that the power to i 
criminalize an activity includes the power to treat a subset ofthat activity as a more serious 

'. ,
offense. See,~, United States v. Tucker, 90 F.3d 1135, 1140 (6th Cit:. 1996). For similar 
reasons,section 107 also should be sustained as applied to any other type of firearm irisofar as 
Congress has prohibited the sales of such firearms to juveniles. 

/ 

In the case of firearms whose markets are not otherwise restricted, the foregoing 
argument would not be available. Even in this context, however; the nexus to commeice is 
clearer than it was in Lopez, because § 922(z) would regulate the transfer, rather than the mere 
possession, of such firearms. Accordingly, the government could argue (as it could ndt in Lopez 
itself) that § 922(z) wOilld directly regulate commerce (i.e., the transfer of goods). Nonetheless, 
existing case law does not foreclose the possibility that a court would invalidate the statute, at 
least as applied to noncommercial transfers of firearms whose markets are not otherwi~e 
restricted. This possibility could be averted if section 107 were redrafted to include a I 
jurisdictional element like the one now found in § 922(q)(2)(A). See Lopez, 514 U.S. at 561-62 
(jurisdictional dement sufficient to bring statute within Congress's Commerce power); 
Scarborough v. United States,.431 U.S. 563, 575 (1977); see also, e.g., United States ~. , 
Cunningham,161 F.3d 1343, 1345:-46 (11th Cir. 1998), and cases cited therein; United States v. 
Pierson, 139 F.3d 501,503-04 (5th Cir.), cert. denied, 119 S. ,Ct. 220 (1998); United S:tates v. 
Lewis, 100 F.3d 49,50-53 (7th Cir. 1996), and cases cited therein. 

LIMITATION ON PRISONER RELEASE O~ERS " ' " I . 

We note that the Department is reviewing H.R. 1501 § 11O(a) for constitutional concerns 
and we will provide further comments, if necessary, at a later time. 

TERMINATION OF 'r.'o.TC'T:"..T"r DECREES 

We note that the Department is reviewing H.R. 1501 § 'llO(c) for constitutional concerns 
and we will provide further comments, if necessary, at a later time . 

. CONSTITUTIONALITY OF MEMORIAL SERVICES 

We note ~hat the Department is reviewing H.R~ 1501 § 112 for constitutional concerns 
and we will provide further cQmments~ If necessary, at a later time. 

TITLE II - JUVENILE JUSTICE REFORM 

Page 90 of 112 



With respect to sections 201, 202, 205, 206, and 207 ofH.R. 1501, see our discussion of 
, S. 254 sections 102, 104, 106, 107 and 108"respectively.  I' 

TITLE III - EFFECTIVE ENFORCEMENT OF FEDERAL FIREARMS L¥\WS 
I 

With re~pect to sections 301,302, and 303 ofH.R. 1501, please see our discussion ofS. 
254 sections 803; 804 and 831; and 805, respectively. 

DTLE IV - LIMITING JUVENILE ACCESS TO FIREARMS AND EXPLo.SIVES 

PROHIBITING POSSESSION OF EXPLOSIVES BY JUVENILES AND YOUNG ADULTS 

, Section 403 of the House bill prohibits individuals under the age of 21 from ppssessing or 
receiving explosives. There is an exemption for black powder in small amounts. The 
Administration supports H.R. 1501 § 403 and notes that the exemption for possession of black 
powder may be unnecessary, because commercially manufactured black powder in qJantities of 
50 pounds or less is already exempt from the requirements of the federal explosives liws. We 
support repealing the black powder exception so that convicted felons and other dangbrous 
persons wo'uldbe prohibited from possessing black powder. The Administration bill i:ncluded 
this proposal, as well as the exception to allow juvenile to possess small amount ofbl~ck 
powder. We look forward to working with the conferees to address this issue. , 

TITLE V - PREVENTING CRIMINAL ACCESS TO FIREARMS AND EXPLPSIVES 

The Administration 'supports the provisions included in Title V of the House Jill that will 
enhance ATF's ability to enforce the Gun Control Act and to trace guns that are used lin crime. 
With respect to H.R. 1501§ 501, see our discussion ofS. 254 § 1639. 

REQUIRING THEFTS FROM COMMON CARRIERS To BE REpORTED 

The Administration supports H.R. 1501 § 502, amending 18 U.~.C. § 922(f) (page 89), to 
impose a responsibIlity upon common or contract carriers to report the theft or loss of a firearm 
within 48 hours after the theft or loss is discovered'. This is similar to the responsibili!ty already 
imposed on firearms licensees. The new reporting requirement will enhance the ability of law 
enforce~ent agencies to trace and recover stolen firearms. A knowing violation oft~is 
requirement will be punishable by a civil fine ofnot more than $10,000. 

VOLUNTARY SUBMISSION OF DEALER'S RECORDS 

'. , The Administration strongly supports section 503 of the House bill, which wJl allow 
federal firearms licensees to voluntarily submit old business records to ATF. Currently, if a 
licensee's records are greater that 20 years old, the licensee has the option of continu~ng to retain 
the records or destroying them; he or she may not transfer them to ATF. Some licen~ees would 
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prefer not to destroy their records -which would make the guns ideritified in the recor~s 
untraceable if the guns are later used'in crime - but instead, would prefer to transfer th{~ old 
records to A TF. 'This proposal also will aliow a successor licensee to either submit the 
predecessor's records to A TF or retain them. The Administration believes this provisibn will 
significantly assist ATF with the tracing ofcrime guns. . ' I 

IGRANT PROGRAM FOR JUVENILE RECORDS 

Section 504 of the House bill authorizes the Attorney General to provide grantJ to states 
I 

to improve the quality and accessibility ofjuvenile records and ensure that such records are 
routinely available for firearm checks. The proposed section would limit funding for jhvenile 
record development to states submitting an "assurance that the state has in place' a systbm of 
records that ensures that juvenile records are available for background checks perform~d in 

I 

connection with the transfer of a firearm ...." This would appear to limit award of funds to 
states that have already developed an effective system and would preclude funding to ~ssist states 
in establishing such a juvenile record system. With respect to state policy in this area, lit should 
be noted that such a limitation appears inappropriate since those states not wanting to develop 
such systems would not be required to request funding for such purposes. AccordinglY, we 
recommend that the limiting language be deleted from the bill. 

I 
. We believe that enhancement ofcurrent adult record systems to include juvenile records 
is critical to providing a complete record for law enforcement and related purposes sudh as . 
background checks for persons attempting firearm purchases, or seeking positions of I ' 

responsibility with children, the elderly, and the disabled. Moreover, current proposals to amend 
I 

federal firearm legislation to prevent firearm sales to persons with selected juvenile offenses 
could not be effectively implemented absent a rapid development of state systems cap~ble of 
providing such records on an immediate basis. In recognition of the importance ofju~enile 
records to an individual's complete criminal history, the FBI recently revised its policy to accept 
state juvenile records for exchange through the interstate system. Only fingerprint supported 
records are accepted for the federal system, and grants to assist states in developing suth systems . 
are necessary to facilitate implementation of the federal ~oal. . I· , 

The Department's Bureau of Justice Statistics (BJS) has managed the Nationall Criminal 
History Improvement Program (NCHIP) since its inception in 1995. Under the program, all 
states have received funds to develop and upgrade adult record systems whichsupport1the FBI's 
interstate record and identification systems and the National Instant Criminal Backgrohnd Check 
System (NICS) established pursuant to the Brady Act. . Since the' legislation envisionslthat 
juvenile records be maintained as part of the adult record system, appropriation of funQs for 
award as part of the NCHIP program is appropriate to maximize the impact of such funding. 

. I 

The NCHIP program also has focused on the related privacy issues that will be critical in 
I 

expanding systems to include juvenile records. MeetiI)g the goal ofthe legislation wvll require 
adequate funding in light of the complexity of this task. I 
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TITLE-VI - PUNISIDNG AND DETERRING CRIMINAL USE OF FIREARMS AND 


EXPLOSIVES 


Title VI of the House bill gives law enforcement additional tools to combat crime 
involving firearms. 

INCREASING PENALTIES ON GUN KINGPINS 

The Administration supports section 606 of the House bill, which increases thy penalties 
for illegal gun trafficking by unlicens'ed dealers. The House bill increases the maxim¥m penalty 
for engaging in the l;msiness of selling firearms without a license, 18 U.S.C. § 922(a)([), from 
five years ,to ten years. This penalty is appropriate given the seriousness of the offensb. It also is 
consistent with the penalties for other Gun Control Act trafficking offenses. ! . 

The provision also directs the United States Sentencing Commission to revieJ and 
amend the federal Sentencing Guidelines to provide an appropriate enhancement for ~iolating 18 
U.S.C. § 922(a)(1). Presently, United Sta~es Sentencing Guideline § 2K2.1(b)(l) provides for an 
increase in the base offense level for firearms offenses if the crime involved three or thore 
firearms. However, the guidelines reach their peak with respect to firearms involvembnt at 50 
firearms, with six levels added for crimes involving "50 or more" firearms. This amehdment 
directs the Sentencing Commission to review and amend the guidelines to provide adaitional 
sentencing increases, as appropriate, for offenses involving more than 50 firearms. I 

LICENSE UPON FELONY CONVICTION TERMINA TION OF FIREARMS 

Section 608 of the House bill will remove the right of federal firearms license~s to 
continue to operate their licensed businesses after a felony conviction. Under current Ilaw , a 
licensee convicted of a felony may continue to conduct business under the license until appeal 
rights are exhausted. Under the amendment, the license will terminate upon convicti6iI. We 
support this provision. 

INCREASED PENALTY FOR TRANSACTIONS INVOLVING FIREARMS WITH OBLITERATED SERIAL 

NUMBERS " . , . 'I 
The Administration supports H.R. 1501 § 609 (page 99), which will increase the 

, I 

maximum penalty for transactions involving firearms with obliterated or altered serial numbers 
from five to ten years. The current maximum penalty for knowingly transporting, shipping, 
possessing or receiving a firearm. with an obliterated or altered serial number in violation of 18 
U.S,c. § 922(k) is five years. Transactions involving weapons with obliterated seriall numbers, 

. I 

like transactions involving stolen guns, are indicative of an intent to use the fireahn for a 
criminal purpose. However, transactions involving stolen guns already carry a highet maximum 
pen~lty often years, and this proposal creates parity among the two sentencing provi~ions. 
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CRIMINAL FORFEITURE FOR GUN TRAFFICKING 

We support H.R. 1501 § 610, amending 18U.S.C. § 982(a) (page 99), which calls for the 
Criminal Forfeiture, under 18 U.S.C. § 982, of vehicles used to commit gunrunning dimes, such 

I 
as transporting stolen firearms, and the proceeds of such offenses. We also support H.R. 1501 § 
614, which calls for criminal forfeiture of firearms used in crimes of violence and feldnies. 
However, the Administration favors extending both provisions to include Civil Forfeiture as 
well, amending 18 U.S.c. § 981(a)(I), to authorize the confiscation of property assodated with 

• I 

gun trafficking offenses such as transporting stolen firearms, traveling with a firearm in . 
furtherance of racketeering, stealing a firearm, or traveling interstate to promote .firearins 
trafficking, and to authori,ze civil forfeiture of firearms used to commit violent crimes lor felonies. 
This additional authorization will permit forfeiture actions to be undertaken by Department of , 
Justice law enforcement agencies that have authority to enforce the statutes govemin~ crimes of 
violence but that do not have authority to pursue forfeitures of firearms under current law. 

. It should also be noted thatwithout an amendment to 18 U.S.C. § 981, sectionl6l 0 and 
614 contain a significant drafting error. As currently drafted, section 610 includes a r6ference to 
the definition ofa "gun trafficking offense" found in section 981(a)(1)(G). However, :this ' , 
definition is not found in current law, and there is currently no section 981(a)(1)(G) in Title 18. , I 

Similarly, section 614 refers to firearms forfeited pursuant to 981(a)(1)(H). We believe that 
these references were carried over from the Administration Bill, in which section 9811was 
amended to include these definitions. However, the House bill does not amend section 981 to 
include them. We recommend that the final bill i~c~rporate the new subsections (G) ~nd (H) 
from the Administration Bill. We would be happy to assist you with language for thiJ 
amendment. 

INCREASED PENALTY FOR FIREARMS CONSPIRACY 

We support H.R. 1501 § 611, amending 18 U.S.c. § 924 (page 99), which will amend th,e 
penalty provisions of the Gun Control Act to provide that a conspiracy to commit anYI violation 
of that chapter ~s punishable by.the same ~axiI~1Um term that applies to the s.ubstantiv1e o~fense 
that was the object of the conspIracy. An Identlcalamendment was enacted III the explosIves 
chapter of Title 18 by § 701 of the Antiterrorism and Effective Death Penalty Act of 11996 (P.L. 
104-132). This also accords with several other recent congressional enactments, inclJding 21 
U.S.C. § 846 (applicable to drug conspiracies) and 18 U.S.C. § 1956(h) (applicable to! money 
laundering conspiracies). . 

GUN CONVICTIONS AS PREDICATE CRIMES FOR ARMED CAREER CRIMINAL ACT 

Under currentlaw, violent felonies and serious drug offenses are the only predicate 
I ' 

offenses under the Armed Career Criminal Act (ACCA), 18 U.S.c. § 924(e). H.R. 1~01 § 612, 
amending 18 U.S.C. § 924(~)(1) (page 100), would add to the list of predicate offensds in the 

I 
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ACCA prior convictions for violations of 18 U.S.C. § 922(g)(1) of the Gun Control Act of 1968 
(GCA). This provision of the GCA prohibits the possession ofa firearm by aconvicted felon. 

" I 

. Persons who have been convicted of a violent felony or serious drug offense and twice 
convicted of violating the felon-in-possession statute have demonstrated a propensity for 
violence deserving of sentencing under the ACCA. Thus, the amendment provides th~t a 
conviction under 18 U.S.C. § 922(g)(1) would constitute a predicate offense for purp6ses of 

" . I 

i~posing a mandatory term ofimp.risonme?t ,of not les~ tha? 15 years ~nder the ACCt, Under 
thls proposal, no more than twopnor convIctions for vlOlatlOns of sectlOn 18 U.S.c. §i 922(g)(1) 
may be considered as predicate offenses for purposes of the ACCA. The Administration supports 
this proposal. 

SEPARATE LICENSES FOR 

We support H.R. 1501 § 615 (pages 102-04), establishing separate licenses for firearms 
dealers and gunsmiths, and lowering the licensing fees for gunsmiths. As the federal 'firearms 
licensing provisions presently are structured, there is no distinction between licenses i~sued to 
gunsmiths and those issued to firearms dealers. The establishment of separate licenseJ for 
firearms dealers and gunsmiths will allow an assignment of inspection priorities that ~i11 
promote regulatory efficiency and significantly reduce inspection costs. The proposed legislation 
recognizes the lower costs associated with regulating gunsmiths by lowering the licenJing fees 
for dealers who are only engaged in gunsmith activities. The Administration supports this 

proposal. . I 

TITLE VII - PlTNISIDNG GANG VIOLENCE AND DRUG TRAFFICKING TO MINORS 
" , 

Sections 701 through 703 impose stricter penalties for selling drugs to childreJ, using 
children to sell drugs, or selling drugs near a school or other protected location. The Department 
fully supports the inclusion ofthese provisions. 

With regard to the provisions concerning gangs, the Department prefers Title II of the 
Senate bill, as discussed above. 

TITLE VIII - JUVENILE GANGS 

The Department pr~fers Title II of the Senate bill to this provision in the House bill, as 
discussed above. 

TITLE IX - MATTHEW'S LAW 

DIRECTIVE TO THE UNITED STATES SENTENCING COMMISSION 
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. Section 902(a) directs the United States Sentencing Commission to amend thelsentencing 
guidelines to provide a sentencing enhancement of not less than 5 levels for defendan~s who . 
commit a crime of violence against a child. Currently, there are a number ofprovisiods in the 
sentencing guidelines that enhance penalties when a child is victim of a violent crime.! For 
example, the guidelines currently provide specific enhanced penalties when a child is the victim 
ofcriminal sexual abuse (see, United States Sentencing Commission, Guidelines Ma~ual, 
§2A3.1 (Nov. 1998», kidnapping (USSG §2A4.l), and promoting prostitution (USSG §2G2.1). 
In addition, the guidelines provide a generally applicable sentencing enhancement whbn a crime 
victim is vulnerable including when a victim is vulnerable to due his or her young agl 

We agree with the general policy goal underlying the directive that those who commit 
violent crimes against children ought to be punished severely and with a sentence that! accounts 
for the additional harm done that results when a violent crime victim.is a child. Howefer, we 
prefer that Congress allow the Commission sufficient flexibility to develop a child victim 
enhancement that is reasonable consistent with other relevant directives and with the ~entencing 
guidelines as.a whole. We would be happy to work with the Congress and the Commi'ssion to 
achieve this goal. 

REPEAL 

Section 902(b) repeals section 240002 of the Violent Crime Control and Law 
Enforcement Act of 1994. We oppose this provision, which appears to be premised on the 
misunderstanding that it is somehow at odds or redundant with the directive in sectiorl902(a). 
Section 24002 directed the Sentencing Commission to ensure that the applicable guid~line range 
for a defendant convicted of a crime of violence against an elderly victim is sufficiently stringent. 

It is not clear to us why this provision is being repealed. While itsrepeal has 10 direct 
legal impact, it may signal the Sentencing Commission that Congress no longer belie~es that 
sentences for defendants who victimize the elderly should be enhanced. This provision ought to 
be removed from the bill. . 

TITLE X - DRUG DEALER LIABILITY 

Title X ofH.R. 1501 would create a federal civil cause'ofaction against any plrson who 
feloniously manufactures or distributes a controlled substance. The action could be brought by . 
any party harmed, directly or indirectly, by the use ofthe controlled substance, provided that an 
individual user could not bring an action unless that user "personally discloses to nardotics 
enforcement authorities all of the information known to the individual regarding all that . 
individual's sources of illegal controlled substances." . 

We have serious concerns about this amendment. The provision is likely to flbod the 
federal courts with thousands ofcivil cases each year, without the prospect of much r6lief to 
victims or of additional deterrence of drug violations. The most likely defendant in Jcivil 
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action under this provision will be a person who has been convicted of a Title 21 felony 
violation. Such defendants will in most instances have had their property forfeited, arid will have 
been subject to criminal fines, in addition to tough prison sentences. In addition, federkllaw 
provides for community restitution penalties against convicted federal drug offenders.i18 U.S.c. 
3663( c). The effect of all these sanctions is that it is unlikely that there will be any remaining 
available assets possessed by drug defendants, many ofwhom will be low level distributors. 
Moreover, when the defendant has notyet been convicted, persons bringing the civil dctions 
authorized by this ~rovi~ion ~ill ~ften -.. . -.. -. i. . 
need to conduct prIvate mvestIgatIOns, whIch may well mterfere wIth the conduct of cnmmal 
investigations. j 

The requirement that the person bringing the action also "personalli' divulge 111 
information to narcotics enforcement authorities about his sources of illegal drugs "as k 
prerequisite to suit is also problematic. Leaving aside questions relating to defining "barcotics 
enforcement authorities," it is unclear to us who will determine, and how, whether thJ individual 
has divulged "all" his information. Ifit later appears that the plaintiff knew somethin~ at the 
time of the action that he did not disclose, it seems possible that the drug defendant cduld cause 
the civil judgment to be overturned. Also, the requirement that the person harmed "p~rsonally" 
reveal this information may mean that, where death resulted to the user - the most se~ious 
consequence imaginable - no civil action could be maintained on his behalfby his eJtate or next 
ofkin, even if they disclose information about the victim's illegal sources of drugs thdt the 
victim imparted to them before his death. 

In sum, despite the appeal of this· amendment, it will not iIi our judgment operate as much 
. of a deterrent against illegal drug activity nor as all effective means of recompense fori 

individuals harmed by their use of illegal drugs, while at the same time burdening the ,federal 
courts. In addition, the provision's requirement for disclosure ofil1formation as a predondition to 
bringing an action appears practically unenforceable. 

TITLE XI - LIMITATION ON RECOVERY OF ATTORNEYS FEES IN CERTAIN CASES 
-.. I 

DENIAL OF AtTORNEYS' FEES FOR SUCCESSFUL ESTABLISHMENT CLAUSE SUITS INVOL~ING 

STUDENTS' RELIGIOUS EXPRESSION 

We note that the Department is reviewing H.R. 1501 § 1101 for constitutional concerns 
and we will provide further comments, if necessary, at a later time. 
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TITLE XII RIGHTS TO RELIGIOUS LIBERTY 

TEN COMMANDMENTS DISPLAYS, RELIGIOUS EXPRESSION, AND DIRECTING COURTS' 

CONSTITUTIONAL INTERPRETATION . 

Section 1202(a) ofR.R.1501 provides: 

The power to display the Ten Commandments on or withi,n property owned or 
admini~tered by the several states or political subdivisions thereof is hereby 
declared to be among the powers reserved to the States respectively. 

Section 1202(b), in tum, provides: 

The expression of religious faith by individual persons on or within property 
oWned or administered by the several States or political subdivisions thereof is 
hereby

(1) declared to be among the rights secured against laws respecting 
an establishment of religion or prohibiting the free exercise of 
religion made or enforced by the United States Government or by 
any department or executive or judicial officer thereof; .and 

(2) declared to be among the liberties of which no State shall 
deprive any person without due process oflaw made in pursuance 
of powers reserved to the States respectively: 

These "declar[ations]" would not, in and of themselves, have any operative legal effect. 
Nevertheless, we note that the "declar[ations]" are not, as a categorical matter, a correbt' 
description of constitutional law under governing First Amendment precedents. 

For example, in certain contexts, a display of the Ten Commandments in a government 
building might be constitutional, such as where it is part .of a broader tableau depictin~ historical 
lawgivers, see Allegheny County v. American Civil Liberties Union, Greater Pittsburgh Chapter, 
492 U.S. 573, 652-53 & n.13 (1989) (Stevens, J., concurring in part and dissenting in part); see 
also Edwards v. Aguillard, 482 U.S.' 578,593-94 (1987), or in a context in which it is lapparent 
that the display reflects merely the private expression or sentiments of a government employee in 
her personal capacity. In many other contexts, however, such displays will violate thd 
Establishment Clause. See, e.g., Stone v. Graham, 449 U.S. 39 (1980) (per curiam).2 Similarly, 

2 The provision in question would state that the power to displ~y the Ten Commandments on or within 
I 

state property is "among the powers reserved to the States respectively," a finding that would, in turn, be based on 
the "find[ingJ" that "[t]he Tenth Amendment reserves to the States respectively the powers not delegatbd to the 
United States Government nor prohibited to the States." Section 1201(5) (emphasis added). As explaided in the text, 
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. 
as explained in detail in the Adininistration's guidelines entitled "Religious Expression in Public' 
Schools" (revised May 1998) and "Guidelines on Religious Exercise and Religious E*pression in 
the Federal Workplace" (Aug. 1997), there are many contexts in which the expressionlof 
religious faith by individual persons on or within government property is permissible, Ior even 
protected by statutory or constitutional law .. See also, e.g., Board of Educ. of Westside 
Community Schools v. Mergens, 496 U.S. 226 (1990); Widmarv. Vincent, 454 U.S. ~63 (1981); . 
Chandler v. James, 1999 WL 493495 (11th Cir: July 13, 1999). But there also are co~texts in 
which such expression (or the government's endorsement of, or preference for, such expression) 
would violate the Establishm~nt Clause - in particular, where such expression is, or kould 
reasonably be perceived as being, the state's own religious speech, or as having been 6ndorsed or 
preferred by the state. Lee v. Weisman, 505 U.S. 577 (1992); Allegheny Cd,unty, 
supra; Engel v. Vitale, 370 U.S. 421 (1962); Chandler, 1999 WL 493495, at *3-*4, *~, *9; Doe 
v. Santa Fe Indep. School Dist., 168 F.3d 806 (5th Cir. 1999); Ingebretsen v. Jackson Public 
School Dist., 88 F.3d 274 (5th Cir.), cert. denied sub nom. Moore v. Ingebretsen, 519 iu.s. 995 
(1996); ACLU ofNew Jersey v. Black Horse Pike Regional Board of Educ., 84E3d 1471 (3d 
Cir. 1996). The Establishment Clause analysis will depend in iarge part on the facts ahd 
circumstances of each case, including, ~, the persons responsible for the religious e*pression, 
the government's endorsement of, or preference for, the expression, the extent to whi6h the . 
expression can be said to occur in a "public forum," the extent to which the expressio* is 
conveyed in a situation where the government has created a "captive audience," and ~hether 
governmental action results in any sectarian discrimination. 1. 

Subsection 1202(c) ofH.R.1501 would violate the constitutional separation ofpowers. 
That subsection would provide that "[t]he courts constituted, ordained, and established by the 

I 

Congress shall exercise the judicial power in a manner consistent with the foregoing declarations 
[regarding the Ten Commandments and religious expression]." As explained above, the 

I 

"foregoing declarations [regarding the Ten Commandments and religious expression]1' are in 
certain respects inconsistent with governing Supreme Court doctrines. However, regardless of 
the particular content ofthe "foregoing declarations," and regardless of whether and to what 
extent those declarations are consistent with governing judicial prec~dent at any partidular point 
in time, Congress may not direct th~ federal courts to interpret the Constitution in a p1rticular 
way. See, e.g., City ofBoerne v. Flores, 521 U.S.. 507, 519 (1997) (Congress lacks tHe "power to 

I 

decree the substance of the Fourteenth Amendment's restrictions on the States" and "the power to 
determine what constitutes a constitutional violation"); id. at 536 ("When the Court hks 

. - I 

interpreted the Constitution, it has acted within the province of the Judicial Branch, which 
I 

embraces the duty to say what the law is.") (citing Marbury v. Madison, 1 Cranch 13~, 177 
(1803)); Monongahela Navigation Co. v. United States, 148 U.S. 312, 327 (1893) (C<~ngress may 

I 

however, the Establishment Clause does, in certain contexts, "prohibit[]" the states from effecting suc~ displays. 
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not "assume[] the right to determine what shall be the measure of compens'ation" for a taking of 
, I 

property, because the "ascertainment" of that "constitutional" requirement "is ajudiciaJ 
inquiry"); Crowell v. Benson, 285 U.S. 22, 60 (1932) ("in cases brought to enforce cohstitutional 
rights, ~he ~udicial power ~fthe United States necessarily extends to the independent I 
determmatIOn of all questIOns, both of fact and law, necessary to the performance of tfiat supreme 
function"); cf. United States v. Klein, 80 U.S. (13 Wall.) 128, 145-48 (1872); Yakus v!. United' 
States, 321 U.S. 414, 468 (1944) (Rutledge, J., dissenting) ("It is one thing for Congrdss to ' 
withhold jurisdiction. It is entirely another to confer it and direct that it be exercised ih a manner 
inconsistent with constitutional requirements .. : . This Congress cannot do .... [W]Henever the 
judicial power is called into play, it is responsible directly to the fundamental law and no other 
authority can interve,ne to force or autho~ze the judicial body to disregard it."). 

, TITLE XIII - JUVENILE CRIME CONTROL AND DELINQUENCY PREVENTION 
..., I 

SUBTITLE A AMENDMENTS TO JUVENILE JUSTICE AND DELINQUE~CY 

PREVENTION ACT OF 1974 ' 

DEFINITIONS 

H.R. 1501 § 1304(2), amending 42'U.S.C. § 5603 (page 142), a proposed amendment to 
Sec. 103(4) of the JJDP Act instructs to insert language before "the Omnib~s." This t6rm does 
not appear in the referenced section. 

CONTENT OF MATERIAL PRODUCED WITH FEDERAL FUNDS 

Section 1321 ofH.R. 1501 directs that any hate crime prevention materials be ('respectful 
of the diversity" of religious beliefs and "make it clear that for most people religious faith is not 

, associated with prejudice and intolerance." We strongly oppose this provision as unn6cessary 
and counterproductive. 

SUBTITLE E STUDIES AND EVALUATION 

GENERAL ACCOUNTING REpORT 

Section 1364 of the House bill authorizes a GAO study of certain services available in 
local communities. Because of the federal trust responsibility to tribes, it would be pJ.ticularly 
appropriate to study circumstances in Indian country. We recommend amending sUbsbction (2) 

I 
to require that at least two or three of the fifteen communities studied be located in Indian 
country as that term is defined by 18 U.S.C. § 1 (51. 
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TITLE XIV- CmLDREN'S INTERNET PROTECTION 

REQUIRING SCHOOLS AND LIBRARIES TO IMPLEMENT AN INTERNET FILTERING TECHNOLOGY IN 

ORDER TO BE ELIGIBLE TO RECEIVE UNIVERSAL SERVICE ASSISTANCE I 

The Department ofEducation is SUbmitting to you its objections to this provision. We 
note that the Department of Justice is reviewing H.R. 1501 § 1402(a) for constitutional concerns 
and we will provide further corilments,. if necessary, at a later time. . . 

TITLE XV - TEACHER LIABILITY PROTECTION 

Please see the discussion of Title XII of S. 254. 
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