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“THE WHITR HOUSE
“WASEINOTON

‘Beptember 3, 1899

Dear M. Speaker.-.

88 the Congress returns this coming week I u:ge you to make
it your fizrst order of business ‘to send me a juven;le cr;me b111
that anludﬂs the Senate-paagad aum mensu:es

The time is long past due to camplete wark on thlE blll. Befnre
the Congress went on ite recess, I asked the conferees to meet
during thae brezk and f£inish werk on the bill. A full wmonth has
pagged since thm conferases first met, and I urge you now to
finish tha Jjob and act lmmsdlately on this vital legislation.

The tragic sbooting in Los.Angeles ]UBt a few short wesks ago.
ie the latest reminder that we muat do all we can to keep guns .
out of the wrong hande. TYou have the opportunity to send mes a
balanced and bipartisan juvenile criwe bill that helps prevent.
vouth violence and includes the Senate~passed gun provisions

to close tha gqun show loophole, require child safety locks

far gung, and bhar the inportation of large capacity ammunitian
cllps. These provisians will help save lives, and the Cdngress
shonld wake them the law of the. land without fu:ther dalay.

As millions of ocur Nations’s children return,to schnal, wa hava
a responslbility to do everything we can, as quickly aa wa can,
to keep them safs. The American pacple are waiting: . don’t let
another day paes. . . '

Sincerely, . ‘ '

The Hooorable J, Dernniz Eastexrt

Bpeaker of the . :
Housa of Rapreaenzatlvaﬂ

Wagbhington, D.I. 20515
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THE SECRETARY OF EDUCATION
WASHINGTDN, D.C. 20202

Augnst 24, 1999

Hanorable Henry 1. Hyde
House of Representatives
Washington, DC 20515

Dcar'Cmgressmnn Hyde;

1 am writing 10 ‘express my s:nau.. conceyms relating to cena:n provisions of the two juvenile ’
crime bills recently passed by the House of Represzntatives snd the Senate, respeciively,

H.R 1501, the “Juvenile Justice Reform Act of 1995” and S. 254, the “Violent and Repeat .
Tuvenile Offender Ar:wumabﬂuy and Rehabilttation Act of 1959. » Improving the effectiveness
ol the Natign’s juvenilc justice system i4 g goal we 311 share, a.nd is vitally fmportant tq the
mzintenasee of our schools s safe end ordefly centers of learnmg, Because the overwhelming
majority of the provisions of both bills retate directly 10 the operation of the juvenile justice
rystemn, 1 defer cverall 10 the Attomey Genersl with respect to b:rth bills,

(Iowever, both bills nlsn conxein @ variety of provisions, ad de.d_ r.iurmz floor debate, that would
directly affect the sdministration of Federal education progrums at the eletnentary and |
secondary educaticn level as well as the ability of joca! school systems throughout the Netion
1o provide 8 safe, high-quality educarion. Iurge the conferees 8ot %o include these pravisions in
the final bill, but to consider them, instead, as part of a more comprehensive and deliberate
roview of Fadaral elemantary and zecondary education programd that wiil occirr ag the
Congress debates the upcoming rezuthorization of the Elemenary and Secondary Education
Act of 1965 (ESEA). In this comection, ] urge the Congress 16 act favorably on the Presidont’s
ESEA reawthorization proposal, the “Educational Excellence for All Children Act of 1999
and, in particular, the many impravements that proposal wouid make to Title IV of the ESEA,
the “Safe and Drug-Free Schools and Cammunities Aot ™ T, however, the conferees feel
compelled to address these issues in confcrence, 1 urge you 10 aelztc ar mochfy the provisions
described below, _ :

IDEA. My strongest objsctions are to the amendments in both bills to the Individuals with
Diacbilities Edusstion Ac IDEA), These amendments would allow schoal persenuet in public
rlementary and sacondary schools, for the first time, 10 suspend or expel childran with

disabilities fram their schoeis for unlimited peitods of time, without an)' educational scrviess
(mciudmg behavioral mtervention services), and w:thout the impartie] hearing «ow required by
the IDEA, for cerrying or possessing & “gun cr firearm” (Senate) or 2 weapcn™ (House) to, or
a1, schoo! or & zthoo! function. Congrass nead nat, and shauld not. maks these changes. Just
two years zgo, Cangress, after thoughtful deliberation, amended the IDEA 1o give scheol

Ly pimane® b et et ] WMoz B eeby en i € in promsle el rE ] paneEdR et i gt the Nainn,
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officials new tools to address the issu¢ of children with disabilities bringing such weapons to
school, or atherwise threatcning teachers and other students, For example, schoo! officials may
remove, for up 10 45 days, a child with & disability who 1akes a weapon ta schoo), and may
request & hearing officer 1o similarly remaove a child who is aubstantially likely ro injure himself or
others, if the child's parents ohject to the removal. Furthermore, the IDEA curcently allows
hearing officers ta keep these students out of the regular educational environment beyond 45 days
if they comtinue 10 pose 4 threst to the res of the student body. Finally, the 1927 amendments to
the IDEA help prevent dangerous situations from ariing, by enceuraging schools to address
misbehaviar before it becomes serious, through the provisina of behaviora! interventions and

other approprizte services, 1 am convinced thet these new tools will be effective if given a chance
to work. ' ' ’
It contrast, the amendments now uUnder consideration would deny vital educational services ta
children with disabifities whao ara réraoved from schoo, mcluding behavioral interventions that are
designed to pravent dangerous behavinr from recumring, Continued provision of educationgl -
services, including these behavioral intervertions, offers the best chance for improving the long-

" 1erm prospects far these children. Discontinuing cducdlional services is the wrong decsion in the
short run, and, in the long nin, will result in significant costs in terms of incressed crime,
dependency cx public assistance, nnempiuyment, and alienation from society.

Also, the applicable definition of “weapon™ {current section 615(k)(10)(D) of the IDEA), as used

in tha House hill, is very broad and open to subjectlve application -- covering anything, such as a
rack picked up an the way to school or & baseball bar intended for an after-schoo! ball game - -
that is “readily capahle of causing death or serious hodily injury,” whethet or not it is designed as -

2 wezpon and without regerd to the student’s intention in bringing &t to schocl. A matutery '
standard this broad js sure to lead to inconsistent application at the local leve] and widespread
canfusion, ' .

The exclusion of children with disabilities from school = without the impartial dus-process
heering and the cuntlived sevices thas the IDEA now requires ~ ix the wrong responsc. Turge
you to reject these amendments o the IDEA. ' ‘-

Religioys Expragiign, Both bills contsin smendments relating o the expressinn of religious
beliefs at public schools, This Administration has a strong record of protecting religious
expression in schools. In 1995, the President direcred the Artorney General and me 1o issue
guidelines that would help schools preserve the religious freedom of students, I sent these
guidelines to every school district n the Nition in 1595 and again Iast year, to ensure thet parents,
teachers, studcpis, and scheol afficials undersmand that schools naed 1ot be religion-free zones.
These guidelines make clear that schools may not forbid students from expressing their religious -
views or beliefs solely because of ther religious nature, and that any student in an American
public school may pray, bring a Bible to schogl, say grace at Junch, or voluntarily participate in
"see vou at the flagpole™ getherings. In addition, T share the Department of Justice's goncerns
over the consttutionality of the provisions in HIU 1501 end S. 254, '
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Inten-z Filtering, The House bill contains an amendment thet wauld require eleruenta:y and
sccandigy schiouls mid Bbraties recoiving universal-service assistanca to select, install, and nge
filters that block access ta child pornograrhic and obscene materials, as well a5 materials deemed
harmfui 10 minars, on cnmputcrs with Internet avcess and to certity ta the Federal
Communications Commissinn that they have done so. A schoal or library that fails to mest these
requirements would be Yable to repay immediately the full amoust of all unjversal-service
assistance it recelved after the duwe of ity Leilwe (o comply.

1 strongly suppnrt the goal of protecting childrea from inappropriate material en the Internar,
Hewsver, I de not believe the House provision wanld effectivaiy accamplish this goal. As
written, the Houge provision could result in the blocking of material that may be appropriate for
educational and orher uses, raising constiturionel conceny, and wuu!r. placea J-spmpomona.te
burden on our poorest and most rurel sahunls and ﬂbmua .

Appropriately craftad legislation wau.ld empowar schools te protect ch:ldren from umuusble
material while also protectiag First Amendment values, Accordingly, 1 support a pmmmn thas
would require gvery schook snd library that receives assistance from the universs] service fund 1o
certify that it has developzd and implemented a plan 1o protect children from ingppropriate
material cu the Interner. These plans should be developed in consultasion with parents and other
interested parziey so that scheols and Libraries can adopt local oprrooches that best serve the needs
of their students and comutiunities. [ would be plensed to work with the cnnferaes to develop
such a provisiow L

Safe Schools, The Senate b;ll would expand the Gun-Free Suhn_cl_s’ Act of 1994 - which requires
school distrivts tw expe! [ram acliog! for et least one year any student who brings a frcarmta

'schaol -~ ta require States to pass 4 law that would compel the same puziishment for students who

possess at school a “felonious quantit[y] of an illegal dmg " Clezrly, the presence of illegal drugs
at schaol is unaceeptable. However, I oppose this provision as drafted. First, I do not favor
expanding the number of students who are expelled from echool for long periods of time -- for the
sake of the studants themseives, and their communities. Many studants who are expelled fora

long period of time never return 1o school, wiich ends their education and casts them troubled

and UI—preparEd onto the streets. We cannot afford 10 lose these ghildren. Sacondly, expelling
students in this manncr based on whethar the smount of illagal dmgs they posseseed at schoe! did,
or did not, constitne a felony under State or Federal Jaw would not only Jead to inconsistent
resuits =- and conflision -- acrass the country in the application of this Federal requiremens, it
waould force schoel administrators to become expert in thc application of eriminal Jaw aad to
function, in effect, as prosgcurtars, :

I believe that the criminal justice system should be brought to bear vigorously on any student who
brings iliegal drugs to school. Accordingly, I believe a better approach would be to require
schools that have not alrerdy done so ta adapt and enforce sanctions againgt students wha hring

[Aoo4g
282 395 3193 P.pa17


http:harmfl.li
http:lnt�O.lp

08/18/,99 THU 00:04 FAX . i o ' :
. SEP-15-1995 " @3:47. . OMB/LRD/ESGS _ e 202 355 s1g P 95/1%1 005

Page 4

illegal drugs to schaol, and ta make it mandatory that schaol suthorities refer to the appropriate
iawv-enfarcement authonues any student who brmg.v, an illegat drug to sahnol, whather felonious
or aet. . ;

Ths Senate bill waould also gmend current Titles TV and VI of thi: ES.‘E.A. to !::Dressly pwmﬁt
school districts 16 use an urlimited amount of their resonrges under those two tities to “purchase
sthoa! security equipmesn,” such as mezal deteciors. While such equipment can ba an impartant
part of local efforts to meke schools safe, it ig vital that school districts contimse to lock at 2
variety of other approeches ta addressing their individugl needs; bécause we know that mesal
detectors alane will not make cchools safe. Our reavthori>ation propDSa] far the Safe and Drug-
Free Schoals program would provide school districts additional flexgbility 2o purchase such
eguipment. 1urge the conferees to omi the $enate provisiun fium the final bill, so that the
Cangress and the Administration can work together to address this issue as part of the pending
reauthorization of 1he ¢ntire Safe apd Deug-Free Ec‘nuols pmgmm -and the rest af the ESEA,

o

Thark you for the opportunity to presmi the.se views,

The Office ofM'masemen: and Bydget advises thar there } is 760 Ob_]eCtan W tbe submission of this
report fram the standpaint of the Admitistration's program. :

. Yours sinceral}',
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U.S. Department of Justice
Office of Legislative Affairs

Office af the Assigtant Attorney General Wadiington, D.C, 20530
o ‘August 12, 1999

The Honorable Henry J. Hyde
Chairman

Committee on the Judiciary

Uhited States House of Representatives
Washington, D.C. 20515

Dear Mr. Cheirman:

[ am writing to provide you and the other conferecs with the Administration’s views
regarding various provisiops of 8. 254 and HLR. 1501. As our children begin returning to school
later this month, the conference should seize the opportunity to make our schools and
commugities safer by taking common-sense steps to keep guns out of the wrong hands, prevent
youth violence, and steer young people away from crime. We look forward to working with you
to reconcile the two bills and produce a balanced and bipartisan juvenile crime bill - with the
Senate-passed gun provisions - that effectively addresses Juvamle crime including the
dcvastatm g impact of gun violence on our young people.

As the Admmlstrannn s past juvenile crime proposals have demonstrated, we believe that
juvenile justice requires a balanced approach ~ one that couples tough sanctions that hold
juveniles. accountable for their conduct with effective delinquency prevention and early
intervention measures. We must not lose sight of the fact that the overwhelming majority of our
Nation's young people do not cugage in crime or delinquency. Most of them are wonderfol,
hopeful children who not only want to succeed, but also to live in avd support safe and livable
cormunities. Indeed, it is critical to remember that in the approximately 20 years since this
Nation began collecting the relevant data, the percentage of America’s youth ages 10-17 arrested
for a violent crime has pevey exceeded one-~half of one percent. Therefore, we need to punish
appropriately that small portion of violent offenders. At the game time, we must help
communities and families provide effective, comprehensive support for the many millions of
young Americans who may be at risk for delmqumcy. but who can, be helped to become
productive and [aw-abiding citizens. : {

Just last week, the Centers for Disease Control and Prevention (CDC) reported that
violent activity by America's teens dropped significantly between 199) and 1997, The
perceatage of teeps who reported cacrying guns and other weapons fell from 26 percent to 21
percent, while the percentage of teens who reported fighting fell from 43 percent to 37 percent.
Even more dramatic is the significant drop in juvenile arrest rates for violent crimes. The arrest
rate in 1997 was & full 23 percent lower than in the peak year of 1994.
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August 12, 1999

, Among the reasags for these dramatic declines in youth violence is the infusion of
commutity police officers into cities and towns across the nation - law enforcement personnel
who have worked in close partnership with proseeutors, parents, school officials, and youth
workers, as well as with concerned government officials, practitjoners, and citizen volunteers —
to help America’s communities get their young people back on track. The 106* Congress can
promote continued declines in youth crime by embracing a comprehensive approach to
community safety that includes support for law enforcement and for America’s youth.

We stand at a pivotal moment in our ongoing effort to reduca gun-related crime and
violence, especially as they affect our children. Although the mmber of violen: crimes :
committed with fireanms has fallen by 27 percent since 1992, 13 young people in America dse -
every dey due to gun violence. In fact, the firearm homicide rate for children under 15 years of
age is 12 times higher in the United States than in 25 other industrialized countries combined.
The Columbine High School murders, the workplace shooting in Atlaats, and this week’s
shooting spree at the North Va.lley Jewish Community Center in Los Angeles underscore this
shocking statistic and provide & grim reminder of how rmuch more we nmst do to reduce firearms
violence. We can — indeed we must — build upon the suceesses of existing state and federal laws
to provide greater protections for our children and a!l of our citizens, and make it more difficult
for young people and ciiminals to get their hands on guns in the ﬁrs‘t place,

Qur gpecific views, detailed in the accompanying duc.umant. reflect our overall approach
to protecting public safety by strengthening law enforcement efforts, enhancing support for
children through effective prevention messures, and keeping guns out of the hands of eriminals
and chifdren. It will take common-sense measures like the Senate gun provisions to make our
strategy a reality.

First the federal gnvemmmt most support the compreherisive afforts of state and jocal |
governments that bandle thé vast majority of issues concerning children, families, and
communities, including the crims and delinquency that can result when any of those bepin to |
fulter. Consequetitly, the Administration believes it is a critical federal responsibility to pmwde ,
adeguate funds to gtates and communities, supporting the spectrum of necessary activities in a
wey that ensures both necussary flexibility and the fundamental protection of jyveniles.

. Second, although we provide direct faderal iuvestigative and prosecuatorial resources in a
relatively small numbér of juvenile cases, we need to have strong Jaws itt place for thase
occasions. Notably, since the mejority of these cases drise in Indian country, we must pay
pﬁuﬁcula.r attention to the ticeds of the tribes in the creation and execution of laws conceming
Juvemlas. in the fedr:ral system,
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Third, in order to protect the safety and well-being of juveniles tbroughout the Nation, we
simply must have sensible, effettive measures to keep guns and explosives away from them, end
from criminals who would harm thetn and the rest of us. In 1997, 74 percent of the homicides
committed hy 18- to 20-year-old offenders involved firearms. And from the mid-1980s to the
early 1990s, youth homicide victimization rates doubled, incraasing st 2 higher rate than any _
other violent crimes for which staristics are availsble, We urge the conferees to ensure that
measures to estrict youth access to guns are included in the final bxll

. Our detailed analysis and cumments concerming H R, ]501 and S. 254 are provxded in the
attached document. First, however, we would like to highlight several specific provisions that’
the Administration believes must be included in the final juvenile crime bill that is forwarded to
the President for his signature. . :

Close the gun shaw loophole. The Brady Law’s background check requirement has worked ta
prevent more than 400,000 illegal, over-the-counter gun sales to felons, fugitives, and other
prohibited persons, The Brady Law’s requirement, however, does not apply to the many guns
sold by unlicensed gun sellers at gun shows, In a bipartisan vote, the Senate passed 4 provision”
that would close this loophole in the Brady Law, and would also allow law enforcement to trace
firearms sold at gun shows if those firearms were later us=d in crimie. The Senate provision daoes
this without weakening cirrent [aw, creating any new buresiscracies, or intruding on the interests
of law-abiding gun buyers and seflers. The Administration strongly supparts the Senate’s gun |
show provision agd the instruction — approved overwhelmingly by the House — that the conferees
produce a final bill that includes meamngﬁﬂ legialation 10 close the | gun show Ioophole once and’
for all. ;

Require safe srarage devices lo be sold with every handgun. Safaty locks and pun lockboxes can

" preveat some crice and many accidental shootings, Every gun sold in the United States by a
licensed firearms dealer should bave such 2 device withit. “The Administration suppurts the
Senate’s provision requiring such devices to be sold with every ha.ndgum

Keep guns ou! of the hands of persons who have committed seriaus - fuvenile offenses. Our
federal gun laws recognize that persots who commit serious violent ¢riminal offenses should not
be allowed to possess firearms. However, persons who commit setious drug or violent criminat
offenses as juveniles are not prevented from owning firearms once they reach the age of

majority, Thisis s:mply wrong. Although the Senate passed 3 measure designed to address thls -
problem, the provision contains language that could delay its implementation mdeﬁmte[y The
Administration looks forward to woerking w1t]1 the conferees on this mportant provision

Ban the unpamm:m of Zargc-mjpacuy ammmition clips. The 1994 Assault Weapaons Ban was
passed to limit the general public’s access to assault weapons and magazines with a capacity of
maore then 10 rounds.  The 1994 law, however, contained a prowsxun to allow possession and
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' importation of existing large capacity ammunition clips. This has led to an influx of impoi‘ted
larpe capacity clips. The Sepate passed a provision ~ which the Adnumstraﬁon fully supports -
to close this loophole. -

Prohibit youth from possessing assault weapons. As noted earlier, youth pun access remains an

. especially serious problem. S. 254 imcludes 2 provision prohibiring anyone less than 18 years of
age from possessing 2 semiautomatic assault weapor. The Administration supports this seasible
‘prohibition, but believes that it does not go far enongh. Congress should adopt the
Administration’s proposal to prohibit anyone less than 21 years of age from possessing assanle
weapons and handguns. _

Provide effective firearms enforcement. Over the past several years, the Justice and Treasury -
Departments have supported several innovative and effective firearms enforcement programs
around the country, including Project Exile in Richmond, Virginia aud Operation Ceasefire in
Boston, Massachnsetts, among others. Every one of these programs has been developed
collaboratively by state and local — s well as federal ~ officials and tailored to address the gun -
violence problem specific to the locale by enforcing the toughest laws available. These
partnerships have resulted in g significant increase in the overall number of firearms prosecutions
in this country. Since 1992, the combired numbet of federal and state fitearms convictions is up
sharply, and about 22 percent more criminals were incarcerated for state and federal weapons
offenses in 1996 than in 1992, The number of federal gun cases in which the offender gets five
or more years in prison is also up by more than 25 percent. We support giving our United States
Attomeys aod the Bureau of Alcohol, Tobacco and Firearms the resources they need to work
with state and local authorities in developing and expanding individualized firearms violence
reduction programs in their jurisdictions, However, the Senate and House Bills include
provisions that would diminish the effectiveness of these programs by mandating the wholesale
federalization of crimes even when state or lacal laws pravide more stringent penalties and
would prevent states from implementing their own inteasive ﬁrearms prosecuion progra.ms ’
These provisions should be dropped. '

.S'zrenglhen firearms and explosives lews. We strongly support provisions in-the Senate and
House Bills to strengthen our federai firearms and explosive laws. For example, we support
strengthening the crime gun tracing system and increasing the panaltles on "“straw purchasers”
and others who facilitate illepal gun trafficking; prohibiting juvenile possession of e:xploswcs

and extending background checks and permit requiremems to the purchase and possession of.
explostves by adults,

Prevent }uwzmle crime befare it starts. We appre::late the mclusmn ﬂns year uf significant
funding provisions that reflect the Congress’ commitment to fund juvenile crime prevention. We
urge the conferees to adopt the Scnate Bill’s 25 percent carve-out for prevention from the
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Juvenile Accountability Block Grant, and to ensure adequate, targeted funds for primary
. prevention

Reform the federal juvenile justice system. As stated above, the federal goyernment plays a smsll
but vital role in investigating and prosecuting juvenile cases. Federal prosecutors need certain.
additional tools to bring their cases in a just and efficient way, and in 2 manner that does not
unduly burden victins, witnesses, or the resources of the conrts. However, these additional taols
need not compromuise unfairly the rights or interests of juveniles. We urge the conferees to adop?
an appropriate balance, as described in the accompanying views letter. :

- Preserve the "core requirements,” States need flexibility to develop and implement their own .
juvenile justice policies, However, there are certain fundamental areas in which we know - from
documented, tragic experience ~ that federal baselines save lives. The four "core requirements”
that serve as funding conditions in the Juvenile Justice and Delinguency Prevention Act of 1974,
as amended, have protecied thousands of juveniles in state juvenile justice systems from serjous
physical and emotiopal harm, and have addressed the critical issue of racial disparity in the
juvenile justice gystem. The Administration commends the House and Senate for the substantial
steps they have taken to proteot these requirements. We are disappointed, however, with the
Senate’s virtua! elimination of the requirement relating to Disproportionate Minority
Confinement, and we urge the conferees to retain that requitement as the House has done.
Additional recammendations concerning these reguirements are detailed in the accompanying
- views letter.

Break the link betwaen mental heaith problems and crime. We must take seriougly the
relationship between mental illness and delinquency. Too often, children with mental heslth
problems end up in the juvenile justice system having never been treated for their problems, and
then, once in the system, still do not get the care they need. We commend both bouses for
adding provisions to their bills this year that begin to address men:al health needs in the juveaile
justice system_ - - :

Ensure juvenile Justice resources for Indiaon tribes. While Juve.m.‘le crime has fallen on average -
nationwide, it is sising in Indian country. The Administration urges the conferees to make Indan
tribal governments directly eligible for all of its juvenile justice ﬁlnd.mg streams. Eliminating the
state "pass-through" gives appropriate deference to tribal sovereignty and streamlines the process
for getting funds to tribal communities. In addition, we strongly advise the conferees to inchude
section 1626 of the Senate Bill, which provides much-needed amerdments to the federal cnrmna]
code to address erime in Indian country, in the final bilf,

We note that this letter and the accompanying document incorporatc the analysis of the-
Department of the Treasury on the firearms provisions, and that the Department of Education

@o1o
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will separately COmmumcate the Administration’s views conr:emmg certain provisions under i 1ts
junsdlcuol:l.. .

We hope that the conferees will ensure that the final bill includes the major provisions we
have described ahove, as well as the coments included in our atcompanying views letter. We
are sending similar letters to Chairman Hatch and Chatrman Goodling, Of course, we are ready
to work with the conferees and their staff, as needed, to acc.ompllsh these goals.

Sincerely,

Jon P. .Tenmngs
Acting Assistant Attomey General

cc;  The Honorable John Conyers, Ir.
Ranking Minority Member
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- U.S. Department of Justice

- Office of Legislative Affairs

Office of the Assistant Attorney General : - Washingion, D.C. 20530
' August 12, 1%99

The Honorable William F. Geodling
Committee on Education and the Workforce
U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

T am writing to pmv:de you and the other conferees with the Administration’s views
regarding various provisioos of S. 254 and HR. 1501, As our cbxld.ren begin retuming to schoal |
{ater this month, the conferepce should seize the opportunity to make our schools and
communities safer by taking common-sense steps to keep pung out of the wrong hands, prevent
youth violence, and steer young people away from crime, We look farward to working with you
to recongile the two bills and produce a balanced and bipartisan juvenile crime bill — with the

~ Senate-passed pun provisions ~ that effectively addresses juvenile crime including the
devastating impact of gun violence on our young people. .

As the Administration’s past juvenile crime proposals hava damo::strated, we believe f.hat
juvenile justice requires a balanced approach ~ ope that couples tough sanctions that hold '
juveniles accountable for their conduct with effective delinquency prevention and early
intervention measures, We must not lose sight of the fact that the overwhelming majority of our
Nation’s young peaple do pot engage in crime or delinquency. Most of them are wonderful,
hopeful childrea wha not only wact m succeed, but also to live in and support safe and livable
communities. Indeed, it is critical to remember that in the approximately 20 years since this
Nation began collecting the relevant data, the percentage of America’s youth ages 10-17 arrested
for a violent crime has pever exceeded one-half of one percent. Thetefore, we need to punish
appropriately that small portion of viclent offenders, At the same time, we must help
comumnmities and families provide effective, cnmprchenstve support for the many millions of
young Americans who may be at risk for delinquency, but who can be h:lped to become
productlve and law-ahxdmg citizens, . .

Just last week, the Centers for Disease Control and Prevention (CDC) reported that
violenr activity by America's teeas dropped significantly between 1991 and 1997, The
percentage of teens who reported carrying guns and other weapons fell from 26 percent ta 21
percent, while the percentege of teens who repc:ted fighting fell froin 43 percent to 37 percens.
Even more dramatic is the significant drop in juvenile arrest rates for vialent crimes. The arrest -
rate in 1997 was a full 23 percent lower than in the peak year of 1994 |
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Amang the reasons for these dramatic declines in youth violence is the infusion of
community police afficers into cities and towns across the nation - law enforcement personnel
who have worked in close partnership with prosecutors, parents, school officials, and youth
workers, as well as with concemed government officials, practitioners, and citizen volunteers -
to help America’s communities get their young people back on track. The 106® Congress can
promote continned declines in youth crime by embracing a comprehensive approach ro '
communiry safety that includes support for law enforcemmt and for America’s youth,

We stand at a pivotal momept in our ongmng effort to reduce gun-related crime and
violence, especially ag they affect our children. Although the gumber of violent crimes
committed with firearms has fallen by 27 percent since 1992, 13 young people in America die
every day due to gun violence. I fuct, the firearm homicide rate for children vader 15 years of
age is 12 times higher in the United States than in 25 other industrialized countries combined. .
The Columbine High School murders, the workplace shooting in Atlanta, and this week's
shooting spree at the North Valley Jewish Community Center in Los Angeles underscore this
shocking statistic and provide a grim reminder of how much more we must do to reduce firearms
violence. We can ~ indeed we must - build upon the successes of existing state and federal laws
to provide greater protections for our children and all of our citizens, and make it more difficult
for young people and criminals to get their hands on guns in the first place

_ Our specific views, detailed in the a:comparmng document refiect our overall approach
1o protecting public safety by strengthening law enforcement efforts, enhancing support for
children through effective prevention measures, and keeping guns out of the hands of criminals

- and childrea. It will take comtnon-sense measures hke the Senate gun provisions to make ous
strategy & reality. :

First, the federal govemment must support the compfehensive efforts of state and local .
governments that hendle the vast majority of issues concerning children, families, and
communitjes, inchiding the crime and delinguency that can result when any of those begin to
falter. Consequently, the Administration believes it is a critical federal responsibility to pravide
adequate funds to states and communities, supporting the spectrom of necessary activities in a.
way that ensures both necessary flexibility and the findamental protection of juveniles.

Second, although we provide direct federal investigative and prosecutorial resources in a
relatively small number of juvenile cases, we need to have strong laws in place for those
occasians, Notably, since the majority of these cases arise in Indian country, we must pay
particular attention to the needs of the tribes in the creation and execunon of laws concemning

" juveniles in the fede.ral systern. L
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Third, in order to protect the safety and well-being of juveniles throughout the Nation, we
simply must bave sensible, effective measures to keep guns and explosives away from them, and
from criminals who would harm them and the rest of us, In 1997, 74 percent of the homicides
committed by 18- to 20-year-old offenders involved firearms. And from the mid-1980s to the.
early 1990s, youth homicide victimization rates doubled, increasing at a higher rate than any
other violent ¢rdmes for which statistics are available. We urge the conferees to ensure that
measures to restrict youth access to guns are included in the fiaal bill.

Qur detailed analysis and conmunents concerning FLR_ 1501 and S. 254 are provided in the
attached document. First, however, wa wauld like to highﬁgh:’several specific provisions that'
the Administration believes must be mcluded in the final ]uvaule crime bill that is forwarded to-
the Presldent for his mgnarure

Close the gun show loophole, The Brady Law’s background check requirement has worked to
prevent more than 400,000 illegal, over-the-counter gun sales to felons, fugitives, and other
prohibited persons. The Brady.Law’s requirement, however, does not apply to the many gus
sold by unficensed gun sellers at gun shows. In a bipartisan vote, the Senate passed a provision
that would close this Joophole in the Brady Law, and would also. allow law enforcement 1o trace
firearms so]d at gnn shows if those firearms were later used in crime, The Senate provision does
this without weakening current law, creafing any new bureauncracies, or intruding on the interests
of law-abiding gun buyers and sellers, The Administration strongly supperts the Senate’s gun
show provision and the instruction - approved overwhelmingly by the House — that the conferees

. produce s final bill that mcludes meaningfil legislation to close the gun show leaphole once and
for all. :

Require safe storage devices 1o be sold with every handgun. Safety locks and gun lockboxes can
prevent some crime and many accidental shootings, Every gun 2old in the United States by a
licensed firearms dealer should have such a device with it. The Administration supports the
Senate’s provision requiring such devices to be sold with every handgun

Keep guns aut of the hmzds of persons wha have commitled .ser_-iaus Juvenile offerses. Our
federal gun laws recognize that persons whe commit serious violent crimina! offenses should not
be allowed to possess firearms.: However, persons who commit serious drnug or violent criminal
offenses as juveniles are not prevented from owning fireerms once they reach the age of
majarity. This is simply wrong. Although the Senate passed a measure designed 10 address this
problem, the provision contains language that could delay its implementation indefinitely. The
Administration looks forward to working with the conferees an this important provision.

Ban the importation of large-capacity ammunition clips. The 1994 Assault Weapons Bag was
passed to limit the general public’s aceess to assault weapons and magazines with a capacity of
more than 10 rounds. The 1994 law, however, contained & provision to allow possession and
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importation of existing latge capacity ammunition clips. This has led to an infhux of imported
large capacity clips. The Senate passed a provision — which the Administration filly supports -
to clase this loophole.

FProhibit youth from possessing assault wadpons. As noted eadier, youth gun access remains an
especially serious problem. 8. 254 includes 3 provision prohibiting anyone less than 18 years of
age from possessing a semiautomatic assault weapon, The Admitiistration supports this sensible
prohibition, but believes that it does not go far enough. Congress should adopt the

- Administration’s propesal to prohibit snyune less than 2] years of age from possessing assault -

weapons and handguns.

Provide effective firearms enforcement. Qver the past several years, the Tustice and Treasury
Departments have supported several innovative and effective firenrms enforcement programs
arpund the country, incinding Project Exile in Richmond, Virginia and Operation Ceasefire in
Boston, Massachusetts, among others. Every one of these programs hag been developed
collaboratively by state and local ~ as well as federal ~ officials and tailored to address the gun
violence problem specific to the locale by enforcing the toughest 1aws available, These
partmerships have resulted in a significant increase in the overall number of firearms prosecutions
in this country. Since 1992, the combined number of federal and state firearms convictions is up
sharply, and about 22 percent more criminals wese incarcerated for state and federal weapons
offenses in 1956 than in 1992, The number of federal gun cases in Which the ofender gets five

or more years in psison is also up by more than 25 percent. We support giving our United States |

Attorneys and the Bureau of Alcohol, Tobacco and Firearms the regources they need to work
with state end local authorities in developing and expanding individualized firearms violence
reduction programs in their jurisdictions. However, the Senate and House Bills include
provisions that would diminish the effectiveness of these programs by mandating the wholesale
federalization of crimes even when gtate or local laws provide more stringent penalties, and
would prevent states from implementing their own inteusive ﬁrearms prosccutlorl pr‘ograms
These provisions should be dropped

Strengthen firearms and explosives laws. We strongly support pmvtsxons in the Senate and
House Bills to strengthen our federal firearms and exploswe laws. For example, we support
strengtheping the crime pun tracing system and increasing the pe.nalhes on "straw purchasers"
and others who facilitate illegal pun trafficking; prohibiting juvenile possession of explosives;
and exterding background checks and permit reqw.rements to the. purc.hase and possession of
explosives by adults.

Prevent juvenile crime before i starts. We appreciate the inclusion this year of significant
funding provisions that reflect the Congress’ commitmient to fund juvesile crime prevention, We
urge the conferees to adopt the Senate B111’s 25 percent cw*ve—uut for prevenﬁon from the

015
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Juvenile Accountability Block Grant, and to ensure adequate, targeted funds for pnmmy
prevention.

Reform the federal juvenile justice system. As stated above, the federal government plays a small
but vital role in investigating and prosecuting juvenile cases. Federal prosecutors need certain
additional tools to bring their cases in e just and efficient way, and in a manner that does not
unduly burden victims, witnesses, or the resources of the courts. However, these additional tools
need not compromuse unfairly the rights or interests of juvemles We urge the conferees to adopt
an appropriate balance, as desctibed in the accnmpan}ﬂng views letter.

. Preserve the "core requiremems. " States need flexibility to d_evelbp and implement their own -
juvenile justice policies. However, there are certain fundamental areas in which we know — from
documented, tragic experience —~ that federal baselines save lives. The four "core requirements”
that serve as funding conditions in the Juvenile Jugtice and Delinquensy Prevention Act of 1974,
ss amended, have protected thousands of juveniles in state juvenile justice systems from serious
physical and emotional harm, and have addressed the critical issue of racial disparity in the
juvenile justice system. The Administration commends the House and Senate for the substantial
steps they have taken to protect these requirements. We are disappointed, however, with the
Senate’s virtyal elimination of the requirement relating to Dispfoportionate Minority
Confinement, and we urge the conferees to retain that requirement as the House has done.
Additional recommendations concerning these reqmrements are deta:lcd in the accormpanying
viEws lcttcr

Break the link between mental health problems and crime. ‘We must take seriously the

* relationship batween meptel jlloess and delinquency. Toc often, clitldren with mental health
problems eod up in the juvenile justice system having never been treated for their problems, and
then, once in the system, still do not get the care they need. 'We commend both houses for
adding provisions to their bills this year that begin to address nienatal health needs in the Juvemie
justice systemm.

Ensure juvenile Justice resources for Indian tribes, ‘While juvenile crime bas fallen on average
navionwide, it is rising in Indian country. The Administration urges the conferees to make Indjan
tribal governments directly eligible for all of ita juvenile justice funding streams. Eliminating the
state "pass-through” gives appropriate deference to tribal sovereignty and streamlines the process
for getting funds to tribal communities. In addition, we strongly advise the conferees to include
section 1626 of the Senate Bill, which provides much-needed am-dment.s to the federal ¢riminal
code to address crime in Indian country, in the fina! bill,

We note that this Jetter and the w:ompanymg docurment incorporate the analysis of the
Department of the Treasury on the firearms provisions, end that the Department of Education
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will separately communicate the Administration’s views com:emmg certain provxsmns under its
_ lenSd.ICtan -

We hope that the conferees will ensure that the final bill muh.ldes the major provistons we
have described abave, as well as the comments included in our accompanying views letter. We.
are sending similer letters to Chairman Hatch and Chairman Hyde. Of course, we are rcady to
work with the conferees and their staff, a5 needed, to accomplish these goals. 3

. Sincerely, o C
KnP Tl
~ Jon P. Jennings |

Acting Assistant Attorney General

cc;  The Honorable William Clay
Ranking Minority Member

TaTaL P17
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Gun/JJ Meeting Agenda
September 2, 1999

Juvenile crime legislation
A. Legislative update

- House
- Senate

B. Gun shows

C. Misc. provisionS (e.g., pawnshops)

D. 9/4 Radio addres_s

Mayors’ Gun Event 9/9

A. NICS/ATF reports ~ update fee|Semmars cover mbmo . 222 7 P
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B. HUD gun buy back initiative
C. Grants — Safe Schools, COPS

D. Guidance on enforcement
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May 23, 1997

The Honorable Erskine Bowlesg A
Chief of Staff

THe White House :

1600 Pennsylvania Avenue, Nw

Washington, D.C. 20500

Dear Mr. Bowles:

As a followup to our.conversation at the White House, I want to
call your attention to the following areas of concern regarding
the Administrations's pesition on juvenilé justice issuea:

~_Trying more juveniles as adults;
__Locking up more juveniles -as adults and with adults
__Locking up status offenders; .

_ mandatory minimum sentences; and

_ Public disclosure of juvenile records.

With -respect to some of these areas, the Administration's
position appears further to the right of center than the -
Republicah position. As I indicated during our conversation, out
of the 7 witnesses (4 Majority, -2 Minority and 1 DoJ) who
testified at Wednesday's Early Childhood Subcommittee hearing on
juvenile crime, only the Administration witness expressed.any
comfort at all in locking up status offenders for any period of
time. It now appears that Republicans will justify a provision
locking up status offendexrs, which they want in the Juvenile
Justice and De€linquency Prevention. reauthorlzatlon blll based on
the Admlnlstratlon s pOSlthn . :

The President indicated his dlsapp01ntment with the Republican
juvenile crime.bill that the House passed because it did not
include enough prevention and gun control. However, he may be
unawarxe. that the "Statement of Administration Policy" also
critidized the’ bill because it did: not have . enough- mandatory
sentehces (which the Rand Commission Study found to be "a waste
of money"). Furthermore, I-am unaware . .of anything in the
Republican bill that the Adminigtration opposes.

Yet, all the credible research indicatés?that after-the-fact

FAINTED &N AECYCLED PAFER
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puniitive measures such as the above will do far more Lo increage
crimée than they will to reduce crime. On the other hand, there -
is a considerable volume of research which shows that drug '
treatment programs for youthful substance abusers and prevention
programs for at-risk youth will subgstantially reduce crime and
save money as compared to incarceration policies.

I would be happy te provide additional information xegarding
these points. Your interest and attention is appreciated.

Very truly yours,

ﬁt ,C;. 3:‘:tt h

Member of Congress

RES/Ent
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PROTECT JUVENILES FROM BECOMING JUVENILE DELINQUENTS

Provide ﬁmdmgtolncdmmuluforthcmphmcmuonofavmctyuf o
comprehensive imitiatives that are 8 part of a community-based stratogy for preventing
juvenik crime. The initiatives fimded under ﬁus grant should be mnmh-pmven. cost-
effective efforts that emphasize and include:

. Strengthening the family unit;

. Sefe Haven afier-school programs in elementary and secondary schools in

nelghborhoods with high poverty apd high crime rates;
. Drug prevention, reatment, and education; sad
. Other initatives with demongtrable sucecss at addressing juveaile deilnquency

Initistives funded under this graar shu.u be lmbjacl ' eumprehmswe review and

evaluation.

Establish a resource center at the Juvenile Delinqueney Prevention Clesringhouse to

- provide technical ussistsace to coromunities 1o assist and support them in steking
- informpion on how 10 establish succesaful prevention afforts. The reaource ceptar will

disseminatz information on model ptevumlon programs across the couatry and aasist
kcalities in the replication of thnc initiatves In their communities.

ENEANCE AND STRENGTHEN THE JUVENTLX JUSTIC'E SYSTEM

Prondxﬁmdmgw siates and localities fmﬂncmuonmdopcmhqncfmm

juvenile facilities for violent juvendle offenders ot for the administation of

accourtability-based sanctions that include alternatives 10 incarcetation on the condition.
that states: 1) establish comprehensive trantment, ¢ducation, and triining programs for
juveniles in juvenile delinquency facilities that focus on reduciag recidivism; 2)
implement greduated sanctions for juvendie offenders; and 3) estabieh indtiatives that
provide far the expedited prosecution of juveniles who use guas to commit offenses md
provide innovative sentencing options.

. Provide funding for juvenils courts to xmpiemem intengive dquurmy supervision

cfforts. Such efforts should focus on ldznuﬁcalnn = Interveation with u-mk youth op
a case-by-case basi. _r

TARGET VIOLENT JUVENILE osmnkns

Extend from 21 10 26 the age that juveniles ndjudicsed as violent Juvenils oﬁ'ﬂm n

- the federai systcm may be beld in contrect cormactions facllities. Juveniles held bryond

the age of 21 must be held in secure lacilities for violent Juvenile offenders ar in contract
juvenile facilities ip which :hcy sre “substantially segregsted” from nonvielent juvenile
offenders.

.02
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Eliminate the statve of limitations for offenscs iavoiving murdmf or where the mumum
penalty is life mpnsanment '

Expadmto%dnysthenmnhwhnha;udgcm dnfedmlsystemmustdnc:dewheuwr
10 transfer 8 juvenile to sdult court.

. Establish gun purchase disability, fur any Jﬁvernle adjudicated 'déiinmwnt of a “Three
Strikes® pndacm and require o finding by a state official to restore gun pommon civil

rights.

Increase the pmn]tiﬁﬁr the Mﬁr ofa handgun 10 a juvcni.lc of for a juvenilc to
possess a handgun,

- Increase the penalty for knowinaiy reeeiving a firearm with an obiiterated serial number.

 Increase the penalty for the transfex of & firearm or ammunition with knowledge or

rensoneble belicf thut the transferee is a convicted falon ar othemu prohibited from
owning 2 firearm under current law.

-Expndthematfeduﬂ]mnllemdsfmfcdaﬂhwmlomempwpomundfm

use by appmvcd socinl servlcc sgencics.

TARGET GANG VIOLENCE

Providefundmgtolocdpmsacumtombletbunmdevelopum gang units, ann-gangl

task forces, and share information about gangs and their activities.

 Increase existing federa! penalties and cieate new penalties' for gang witness intimidation:

Creatc a new penalty for the interstate ﬁ-anchxsmg of street gangs.

Provide funding for city and county atiomeys o pu.nue civil remedies np‘u.nn gang

. related activitics.

SUPPORT COMMUNITY LAW ENFORCEMENT EWORTS

Pmmd: funding to locel communities 1o hm law aforcement offi joerg ot officers oftha
court that may include: palice officers; juvesile judges; probation officers; prosecutors;
and defense attomneys. The work of the Individuals hired under this provision shall be

- focuscd within the juvenile justice system and in the prevention of juvenile delinquence. = -

PREVENT AND TREAT YOUTH DRUG ADDICTION
Provide full-funding for the Safe and bn.u-Free Schools Act.

Provide funding for drug education, rearmerst and prevention programs.

-~
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3. Reauthotize the Ofice of National Drug Palicy. The currest authorization for the office
- explres n 1998, ' _ o
4. Reschodule the dute repe drugs Gammia Hydroxyburyraie and kstamine ydrodochloride
as schedule J11 comrolled suhatanses under the Conrolled Substsnce Act.

-

5. Givethe Anomey General emergency rescheduling authority for controlled substanccs.

s TOTAL FAGE.B4 ==
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HR. 3: “Juventle Crime Contral Act of 1997
HR. 3 it very similar to last your's HL.R. 3565: Title | of HR_ 3 i3 bic same as Titte [ of HR.
3565, Title U of H.R 3 mirrors Title I of LR 3565; Title I of H.R. 3565 has been deleted;
Trtle I of H.R. 3 is new and Title IV of H R. 3565 hea been deleted.
Tide 1 ~ Strengthealng the Federal Juventle System

Mmdalory proswnion a3 an adult of sny juvenile 14 years of age of older charged with a serious
violemt crime or major drug wafBicking oﬁmn or con:pu'wy 10 eommit that offcnse.

Opnom.l prowcuﬂon as an sdult of any Juvemla 13 years or oldes charged with any othes foderal

felony (subject to the approval of the Attorney Gemnl or her designee not lowes than the Deputy -

Assistant Atwormney Genernd.

Optional prosecution for offenses prope:h' Jolned to the oﬁ‘eme for whlch the Juvemle it airudy
baing tried o an adult

Eases restrictions on petrial housing of jﬁﬁﬂa charged us adults, Allows pre-trial detention in

any “auitable facility” for any juvenile proaccmnd undsr the mmdm adult rule or any juvezile
ISymwolduchngedumadth _ _

Provides that records of juvenile delinguancy proceedings shal] be equwalnu to those of
coruparsbic adult cricnes and permits the relcuass of records fo'r “official purpom" to the pubhr. %0
the same extent us adult crininal court records.

Tiio 11 ~ Armed Viclent Youth Apprahension Directive

Directs Attomey General 1o sl up an “aymed ﬁblﬁt youth appeehension program” aimed at
youths under 18 who violats the federal law agningt posseeslon of fireezms by felons {18 U.S.C.
§ 922(3)( 1) or vexious other gua crimes, .

The Attomcy Gmm! raust denm one Assistant United Staes Attarney in each district 1o
oversae the program, tomupamkfomemmhdmtrictmdhomponuhutbmcuywan
the prograpy.

.05
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Title 101 —~ Amuubtllty far Juvmﬂ-l Oﬂand'nn' and Public lnmtive Graats

Provides bleck grants o states for thn purpose of bullding cl.pun.d.lnj Ot opetating Juvemlc
detention centars or for developlng sancrions for juvenites.

~ Such grants ae enly avallable if the states have:
authorized the prosccution of 14 yeass olds ag adults for smous viclent qinmé;j
cotablished gradusted sarictions programs for juvenile ot!mdc}_:; and
pczm;md juvenilc records for conduct that would bave been a felony :fcomzmnud by any

aduht 10 be rcleased for “official purposes”™ and to the public to the same extent as adult
criminal court records. :

.06



1-1L0-01 05:189A ) - o o Y
' | g oiMA L

Anti-Gang'ahd Youth Violence Legxslaﬂon
Summary of Major Provisions
1

o
i

i
Subpart A - Fmrmmua-mmw GunCrhnamdnhpl.Gun

""r
.

o E!munm the state of limitatfons fog offemu involving murdes 0( where thr. roaximum
penalty is life imprsoament.

- Authorize forfeiturc far crimes of violence, racketsering, md obstruction of justics.

 {Note: there is no forfeiture authority for smh offeases except when they are
included in 2 RICO prosecution.) ’

. Add certain gang-relased fireanns offenses as RICO predlr.a.es X mvelmg
irterstate to acquire a fircamm, with iurent 1 comumit a erime! of Violence or drug
u’amchng offense, qansferring a ficearm with knowledge it will be used t0 commit 3

_ crime of viclence or drug trafficldng osffense, theft of fircarms from a licenses.
® . Facliitate prosecution under the federal car-jacking statute by clunlnaling the need to
- prove that a defendant gended 1o clua: dmh Of serious bodlty injury to the vicum
_ of a ¢ar jacking.
- ° Amend the RICO s 0 pro\nde 2 maximum pemlty of up (o tife imprisonment in
: cases where the racketeering activity upot which the RICO charge is based carries up
10 a life sentence:
® _ Faciliawe prosecution of cerain RICO cages by providing dm‘ pmsew:ars need prove.
“only that the defendans partcipated in the racketeering cnwrprise, and not that the
defendant personally agreed to commit any acts of rackateering. -

®  Increase maxkimury penalty for conspiracy (0 provide that a c.nnspu'acy to commit 2

- felonty, &£, conspiracy o intimidate 3 withess or conspicy (0 commit a ficeaems
offense. carries the same penally as the offense which was the! objact of the
conspiracy. (Nowe: Qurrcady 18 U.S.C. 371 has 5-year maximum penalty, but most
newer conspiracy offcases such as narcotics and monry lxund:rmg }chnme penaley

N for conspiracy and substaptive offense )
. Amend the Vioient Crimes in Aid of Racketeering statuic by addmg crimes of
' violence (current Jaw covers only threars to commit a crime of violeace) and
increasing certaio ponalties, including increasing e maximum passuble penalry for

. murder conspitacy from 10 years o life. .

. Expand the ure of federal juvenile records for law. en,forcemem and centaln other
purpozes, 4.8, communications with victims, transminiat of "fe!om equivalent”
‘records 0 FBI, analysis of records by Dol, disclo:ure af fcdcml recoru'..r permitted to

_er:enr authorized under state law.’ . :

' Pravisions in ralfc: werlt included in Ia.:r year's ‘A:m uang and Yourk Vm!em:e Corurot Act™ in
sinsilar or Ldﬂlﬂmlfanrr -
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“Provide SBOmIIJhu torm and local formula assistance, dn icrease of S10 million . _ =

2 =30~-01 05:20A

New Office of Javeaile Crime Control and Pmrmncn mbluhad wnhm the Ofﬂce of
Justice ngrl.ms

Cinrifies reporting, mmnnel grax-making, and rcguhtory authority for new Office
of Jyvenile Crime Conirol and Prevention 1o beiter imgmn snd coordh:au jwlenﬂﬂ '

. crime tritixtives,

Eliminates and/or streamlines statitory mqukcmcnﬂ to Incruse ﬂuahlmy-. , o
Gives Directar of Office of Juvenile Crime Control and Preveation suthority to -
waive, in agpropriste Clroumstances, ceTthin gtatutory rcqummen:.s w0 pmote '
innovation by st a.nd tocal officials.

Provxde $75 m;lhon for m md ummu!&-kuk Chﬂdnm Iruumve an mcrcase of
$35 millior over the old progmn. : !

over last year's amount. .
n

ove' . i
Provide $17 million for 1 mew wmm pmgnm o mppon-tmpmvcmems in smc o
and local practices,
Two required elements for program eliglbliicy: graduated. amuons. and systern for
juvenile history record imformation collacmn, stonage and dnss..mmwon as provided
by stace or teibal law.
Authorized uses of incentive funds include: wo tlements Iiau! above; ﬁmrms
initiatives; date collection/disseminarion; comprehensive progrumming in facilities;
targetlng secious offenders; dh-pmpomomtz minority cmfuumen:. ard other actvities
specified by the Director.

Dedicate 10% of program fusds (:21 mdllon] for research mlatad 0 fundad .
intiatives, . ' A

- Provide $12 million for other research activities inchuding, pu:c murch watistics, - . o -

and program evaluations, thereby afioeating more than 13% of !otnl juvenile cnme : -
control funds for this purpose. - T
Office of Juvenile Crime Controf and Prcvendon :mnates raearch projects; National '
Institure of Jusiice and Bureau of Justice Statistics manage rcsearch activities,

'Dedicnm 2%0( program fund: ($5 mmion) for wrzirung and tech.nu:nl assislance
. rejatad (o funded initiatives,

Provide $10 millioa for other Lratmng and lechm::al mmsume inithatives.
I o : i.
| : 4- | o
.r s
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Dedk:m 2% of tnul funds for Inditn Tribal governments (86 wmillion). -
o Emnremnlndl-nuibdgmmm:mehmbhfor tllothcrgrnmpmgmm
f | _ y
. Maintsin fundamneaeal sifeguards for juveniles in cuswody, including: sight a’nd sound
sepanation; removal from sdult juil and lock-up; deinstimationalization of status
dﬁmnn uddmmqwmmwunmmnucmmnmmm -
L

Provide more than $18 million far inidatives in this area,

£
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EXECUTIVE OFFICE OF THE PRESIDENT
- OFFICE OF MANAGEMENT AND BUDGET
LEGISLATIVE AFFAIRS

PHONE: 395-4790 / FAX: 395-3729
TO:. = John Hilley / Peter Jacoby / Elisa Millsap

_ Rahm Emanuel / Michelle Crisci
Bruce Reed / Elena Kagan

Victoria Radd
DATE:  5/7/97
CHUCK KIEFFE CHUCK KONIGSBERG
LISA KOUNTOUPES X ALICE SHUFFIELD
KATE DONOVAN NANCY BRANDEL |
SUBJECT:

Negotiations on H.R. 3, the Juvenile Crime Control Act, continue. Peter Jacoby

. reports from the Hill that if we do get a “deal,” they will likely pull the bill from
consideration tonight in order to have more time to work out the details. If, however,
our differences are not worked out, we want to be ready to send a SAP up tonight that
states our position.

Attached are our two versions of the SAP -- one that states our support, and the other
our opposition. I will contact you as soon as we know the outcome of the negotiaions,
with the hope of getting your clearance on the appropriate SAP. '

If the House does move forward with the bill, they wall consider of the Rule and hold
- general debate tonight around §:00 pm, so we will aim to send the SAP up before then.
Thanks!

FAX #: | PAGES:__5~
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| (House)

3 = Juvenil i ntrol Act of
(McCollum (R) Florida and five cosponsors)

Enactment of comprehensive legislation to address youth and gang violence and drug use is a top
Adminjstration priority. Accordingly, on February 25, 1997, the Department of Justice
‘transmitted to Congress the Anti-gang and Youth Violence Act of 1997, which was introduced as
HR. 810 by Representative Schumer. The Administration’s proposal was designed in
conjunction with the Nation's law enforcement officials who believe that legislation to address
youth and gang violence must be balanced and comprehensive. Such an approach must combine
elements of enforcement and prosecution with targeted and selective prevention and intervention
efforts. Unfortunately, HR. 3 fails to embody such an approach and, consequently, misses an
- important opportunity to fight and prevent juvenile crime. Therefore, the Administration opposes
House passage of H.R, 3. _ =

H.R_ 3 is neither comprehensive nor balanced because it fails to include;

~ . arequirement that every Federally-licensed firearms dealer provide a child safety
lock with each firearm sold;

- 2 prohibition on firearm possession by juveniles adjudicated delinguent of offenses
that would have been felonies if committed by an adult {and thus barring the
offender from gun possession);

- targeted funding to ensure that local prosecutors can hire additional prosecutors
for gang-related crimes;

-- tergeted funding, beginning in FY 1998, to ensure that localities can establish
~ court-based programs specifically to address issues of juvenile and youth violence;

- greater flenbility for prosecutors in prosecuting jﬁvemles as adults;

- provisions to protect witnesses who help prosccute gangs and other violent
offenders;

-- tough d.mg enforcement provisions to increase penalt:es for selling drugs to kids,
' using kids to sell drugs, and selling drugs in schools;

- provisions requiring drug testing of violent offenders and authonzing use of prison


http:felorues.if

. '-@7~87 1B:52 FROM: I1D: PAGE a’s s

grant funds for drug testing, treatment, and supervision of incarcerated offenders;

-- tough penalties for possessing firearms while committing violent or drug crimes;
and

—  targeted funding, beginning in FY 1998, for effective prevention programs that
target at-risk youth and keep schools open to provide young people with
alternatives to cruminal activity.

The Administration believes that none of these elements can be omitted if a successful,
comprebenstve ¢ffort to curb youth violence is to be acheived. The Administration will work with
Congress throughout the legislative process to ensure passage of legislation that will have a
meaningfial impact on juvenile crime.

rxkxerEE
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May 7, 1997
(House)

HR 3- ile Crim ntrpl
(McCollum (R) Florida and five cosponsors)

Enactment of comprehensive legislation to address youth and gang violence and drug use is a top
Administration priority. Accordingly, on February 25, 1997, the Department of Justice
transmitted to Congress the Anti-gang and Youth Violence Act of 1997, which was introduced as
HR. 810 by Representative Schumer. The Administration commends Congress for taking up this
issue and wants to work together to enact the best possible leglslatlon to both fight and prevent

/'/juvemle and youth crime. The Administration supports House passage of HLR. 3, but believes the
bill can be greatly improved to reflect the compr%enmve enforcement and prevention approach
proposed by the Administretion.

The Administration agrees with the Nation's law enforcement officials who believe that legislation
to address youth and gang violence in a comprehensive maoner must adopt a balanced approach.
Such an approach must combine elements of enforcement and prosecution with targeted and
selective prevention efforts. Accordmgly, the Administration will seek amendmerts to HR. 3 to

- ensure that if includes:

- meaningful reform of the Federal juvenile justice s;y_ste.m to allow prosecutors
greater flexibility in prosecuting juveniles as adults and more protection for the
rights of victims; .

- a requirement that every Federally-licensed firearms dealer provide a child safety
lock with each firearm sold; »

- a prohibition on firearm possession by juveniles adjudicated delinquent of offenses
that would have been felonies if committed by an adult (and thus barring the
offender from gun possession); :

— targeted funding to ensure that local prosecutors can hirg a.ddrtlonal prosecutors
for gang-related cnmes;

-- targeted funding, beginning in FY 1998, to ensure that localities can estzblish
court-based programs specifically to address issues of juvenile and youth violence;
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-

proﬁsions to protect witnesses who help prosecute gangs and other violent
offenders; '

tough drug enforcement provisions to increase penalties for selling drugs to kids,
using kids to sell drugs, and selling drugs in schools;

provisions requiring drug testing of violent offenders and authorizing use of prison
grant funds for drug testing, treatment, and supervision of incarcerated offenders;

tough penaliies for possessing firearms while committing violent or drug crimes;,
and

targeted funding, beginning in FY 1998, for effective prevention programs that
target at-risk youth and keep schools open to provide young people with
alternatives to criminal activity.

The Administration understands that Representative McCollum plans to include some of these
provisions in 2 manager's amendment. The Administration would welcome these additions, but
urges that none of these elements critical to 2 successful, comprehensive effort t6 curb youth
violence be omitted.

Ak E B EE S
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Anti-Gang and Youth Violence Legisiation
Outline of Major Bill Sections

Note: Propo.s'als contained in last year ‘s ‘%nn-Gmgami Youth Violence Control Act” are in
ftalics.

Subpart A -~ Federal Prosecuttons Targetmg Violent Gﬁngs, Gun Crimes and Illegal Gun
: Market!, and Drugs .

> E:prmd the use of federal jwenile records jor law enforcement purposes

L Facilitate prosecution under the federal car-jacking statute by elumnahng theneedto
prove that a defendant intended to cause deat.h or serious bodily injury to the victim of a
car jacking

° Eliminate the statute of limitations for oﬁ'enses involving murder or where the maximum

~ penalty is life imprisonment
e  Increase the penalty for certain RICO violations and facilitate the prosecution of certain
© RICO cases by providing that prosecutors need not prove that a defendant personally

agreed to commit any acts of racketeering

® Amend the RICO statute to authorize the death penalty in  cases where, if the underlymg
predicate were prosecuted separately, the death penalty would be available (Get. mmple
or language linking this to gangs.)

®  Penalty for conspiracy to commit any violation of Federal criminal law is the same as
penalty for underlying substantive offense (currently 18 U.S. C. 371 has 5-year maximum
penalty, but most newer conspiracy offenses such as narcotics and money laundering have
same penalty for conspiracy and substantive)

L Add murder of a state or local law énforcement officer to the list of statutory aggravating
factors u_nder the federal death pen.nlty law

o Bailey ﬁx, including provisions for a mandatoty mfmmum IO-year penalty for discharge
of a firearm or seriously bodily infury (while retaining existing mandarory minimum 5-
year penalty for 924© offenses generally)

) Establish gun purchase dlsab;hty for certain adjudicated delmquents (Not yet cleared)
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. Authorize the criminal forfeiture of firearms used in the commission of any federal crime,

including authorization to destroy such firearms upon forfeiture

Amend title 18 to provide that the penalty for conspiracy to commit a firearms offense
‘'shall be punishable to the same extent as for the underlying substantive offense.

Amend 18 US.C, 924(11) (making it unlawful to transfer a firearm "knowing" that it will
be used to commit a crime of violence or drug trafficking crime) to authorize prosecution
where the person has "reasonable cause to believe® that the gun will be so used .. '
Increase the penalty for knowingly receiving a firearm with an obliterated or nltered aennl
number from five to ten years

Establish that federal law controls the restoration of nghts for purposes of the gun
purchase disability

Require FFLs to sell a gun lock or similar dewce each time a firearm is sold

Increase the penalty under 18 U.S.C. 924 from a misdemeanor to a felony for gun dealers ]
charged with au:lmg and abetting stra staw purchasers and other false statements '

Amend the sentencing gu:delmes to increase penalties for trnnsfers of firearms to
prohibited persons

Increase penalties for unlawful trnnsfer of a handguntoa Juvemle and Juvemle possession
of a handgun

Require FFLs to securely store firearms inventoriés to prevent theft

Provide for the suspension of federsl firearms licenses and civil penalties for willfut
violations of the Gun Contro] Act

 Increase rhe mandatory minimum penalty under 21 U S C. Secs. 859-61 from one to three

years for persons who sell drugs to kids or use kids to sell drugs

Add serious juvenile drug offenses 1o the list of predfcates under-the Armed Career
Criminal statute, 18 U.S.C. 924(e)

Give the Attorney General emergency re-scheduling authority for controlled substances
Expand the authorized use of prison grant funds for drug testing

Subpart B - Grants to Prosecutors’ Offices to Target Gai:g Crime and Violent Juveniles

Provide $100 million to prosecutorial offices for at least 1000 new initiatives, including

hiring new gang prosecutors, to target gangs, gang violence, and other violent juvenile
crime,
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Subpart A —~ Federal Prosecutions to Target Witness Intlmidaﬂon

Expand the circumstances under which persons acwsed of gang and other violent crime
may be detained pending trial

Create a new offense of conspiracy to intimidate or retaliate against a witness or informant
Amend federal law to provide stiff penalties against those who travel in interstate
commerce with the intent to intimidate or retaliate against a witness or informant, in a
federal or state criminal prosecution

Add murder of a witness to the list of statutory aggmvatmg factors under the federal death
penalty law

Subpart B - Grants to Proiect Witnesses (Not yet cleared)

Amend the Crime Victims Fund statute to authorize states to use a portion of their victim
assistance funds for witness protection, thereby strengthening prosecutions

Expand victims rights to treat victims of Jmnﬂe offenders the same as victims of adult
offenders

Expand public access to juvenile proceedmgs (i.e., proceedings presumptively open, but
may be closed in the interests of justice or for good cause shown)

K'E.I.m 'i [ Seri | Viglent Juvenile Offend

Give U.S. Magistrate Judges jurisdiction over all federal juvenile delinquency proceedings
Permit the use of an adjudication of juvenile delinquency for a serious drug trqﬁ‘ichng
affense as a predicate offense under the Armed Career Criminal Act

Expand the list of serious felonies for which a juvenile can be prosecuted as an adult to
include certain firearms and drug offenses, crimes of violence, and conspiracy

Give federal prosecutors, rather than judges, the d:screﬂon fo transfer juvenile offenders
1o adult criminal court

Authonze federal coum' to make ava:lable ﬁnes and supervised release, which are not
presently sentencing aptions, for juveniles adjudicated a'elmquenr

Authorize BOP to incarcerate juveniles prosecuted as adults in adult facilities upon
turning 18

Require states and localities to make available bed space in juvenile facilities built with
federal funds for use by the federal government if such bed space is currently not in use.
(Not yet cleared) '
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® New Resources for Juvenile Crime Control and Prevention Initiatives - $75 million

for anti-truancy, school violence, and other, similar programs aimed at getting klds or
keeping kids on the track to success.

L New Resources for Courts to Target Violent Juvemles -- $50 million for programs to
expedite and more effectively handle violent juveniles in the court system. -

® Enhanced Assistance for Local Juvenile Crime Contra} and Prevention Initiatives -..
More funding and technical assistance to aid commumtles in replicating effective programs
and developing new strategies to combat juvenile crime.

. More Research on Effective Programs - Ten percent of grant program funds dedicated
to research activities, including program evaluations, data collection efforts, and studies,
to identify programs and strategies that reduce juvenile crime and violence.

. Guaranteed High Quality Research - Research activities coordinated by the Office of
Juvenile Crime Control and Prevention, and conducted by experts at the nationatly
respected Bureau of Justice Statistics and National Institute of Justice.

L Better Coordination at the Department of Justice -- Leadership support for the new
Office of Juvenile Crime Control and Prevention enhanced and operations streamlined to
better coordinate and integrate juvenile crime initiatives with other Department activities,

. especially activities within the Office of Justice Programs.

® Continued Leadership to Support to Improvements in State and Local Practices --
Fundamental protections to safeguard juveniles from abuse while in custody maintained,
and assistance provided to help states and localities implement graduated sanctions
initiatives and other programs to better respond to young offenders.

L) Direct Funding for Native American Tribal Governments -- For the first time, fedeéral

- funds go directly to tribal governments to support initiatives targeting juvenile ¢crime on
. Native American lands.

. Greater Support for Programs that Focus on Missing and Explonted Chlldren and

the Prevention of Child Abuse and Neglect,

g
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THE WHITE HOUSE

OFFICE OF LEGISLATIVE AF FAJRS

HOUSE LIAISON
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FROM: - _ X BRODERICK JOHNSON . JOSH ACKIL
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___ JANELLE ERICKSON BRIAN MASON
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Qctober 7, 1999

The Honorable Henry J. Hyde
Chairman

. House Judiciary Committes _
2138 Raybum House Office Building
‘Washington, D.C, 20515

Dear Chairman Hyde:

1 write to offer i;l:y suggestions for procceding with the juvcﬁilcjustice legislation, which
pessed the Senate on May 20, the House on June 17, and has been in conference since August S,

As you know, notwithstanding our good faith negotiations, several significant issues
remain between us in our principal area of discussion to date ~ a provisioq closing the gun show
- loophole by providing for background checks and allowing law enforcement to enforce laws
againgt criminals who use guns purchased at gun shows. | the:eforelbehevc that at this point it
would be helpful to directly involve the other Members of the Conference Coxumittee in our
deliberations, in a renewed effort to pass common sensc gun safety legislation this year.

To this end, I believe that we should ask Chairmsn Hatch to canvene a meeting of the
~ conference committee next week, thereby allowing Members to offer and debate amendments,
and vote out Jegislation before Congress’s scheduled adjournment Given the fact that the
Columbine shooting took place almost half a year ago, the reality that 13 children are being
 killed a day by gun violence, and the ever present fear of "copycat” gun incidents, T think we can
gll agree that for the sake of our nation’s school children and their families, we cannot allow this
important matter to Jay over umtil the next Iegislative session or the next schonl year.

_ As for the substance of my posmon an the gun show issue, I have previously indicated
iy support for the So~called “Lautenberg Amendment.” However, since I understand that you
swwene and many Members of your caucus are opposed fo the text of the Lautenberg Amendment, in the
spirit of compromise, [ am prepared to consider altemative language, so long as it ensureg in al]
circumstances that eriminals and other prohibited purchasers cannot purchase guns at gun shows

1
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and that law enforcement has the ability to identify those attempting fo do so. However, as [
have previously stated to you, I cannot support legislation which metely provides for limited -
background checks at gun shows, while at the same time toleruting or adding other dangerous
gun show loopholes, nor can I support legislation that would actually weaken current law and
thereby allow more guns to fall into the wrong hands. To me that would create » mere wirage of
security while engendering further cynicism by the American pnople regarding the efficacy of

" our gun safety laws.

In any event, in order to avoid any further confusion, and to facilitate the conferees

coming to closure on this issue, let me reiterate my positions on savera.l importent aspects of the
gun show issue;

LS L

1, Background Checks\Time Allotment - The time allotted for Brady

background checks should be not one moment less than is needed to ensure that
prohibited purchasers do not get guns. It is well established by law enforcement
officials that in 2 number of circumstances three business days are absolutely
necessary to determine whether a gun buyer is.a prohibited purchaser, However, I .
understand that many background checks cap be campleted in less time and I am
certainly open to proposals which would require that background checks be
completed within a lesser time framc unless there are indications that an

individusl may be a prohibited purchaser, such as a dangemus felon, batterer or
mentally d1sturbed mdi!ndua]

2. Background Checks\Application to All Gun Show Transactions — The bill

- should riot allow individuals to advertise a gun at & gun'show, offer to sell the gun

to a prohibited gun show purchaser that day at another location and not conduct a

‘background check on such a transaction. Such a loophole, I believe, would be an -

invitation to fraudulent gun sellers to continue to use gun shnws as & venue for
illegal sales, :

3. Deﬁ.nitian of & Gun Show- The bill should be written so that background checks are
required at all public events where a substantial number of guns are sold, regardless of
whether other items are also sold st those events, or whether the organizer considers the

. purpose of the show to be promoting any particular goal, A substantial number of guns

ate sold at many flea markets and other events that are not sponsored primarily for the
sale of gups. Indeed, many events that call themselves "gun shows" elso sell knives,
books, survival gear, camping equipment, antiques and other items, It is therefore
important that the definition of gun show apply to such events.

. I

4. Instent Check Registrants — As a general mﬁttef, I oppose allowing 2 new catugory

of persons to canduct background checks and to have access to the private information in

the National Instant Criminal Background Check System, such persons would not have
the experience or ingentives licensed dealers have to conduct checks in an honcst and.

.
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thorough manner. However, | have indicated a willingness to move on this point if we
could require that instant check registrants be current or retired law enforcement officeys,

" which would help to ensure the reliebility of this new catepory of persons.

5. Civil Immunities - I oppose immunizing instagt check registrants and gun show
promoters from lawsuits. [ am concemed that civil immunitics for these individuals
would encourage careless behavior. If gun show promoters end instant check registrants
utilize a reasonahle standard of care, we do not need to bc concerned about their
susceptibility to Iawsmts : : . l

6. Identification of Gun Crimiuals - Because thonsands of used guas anonymously
trade hands at gun shows every year and are later used in crimes, it is critical that we
include measures that close this loophole and enhance the ability of law enforcement
officials to identify criminals who use those guns.

7. Mzintenance of System Necessary tu Prevent Fraudulent Sales to Gun

"Criminals — Current law allows law enforcement officials to retain records of

information sent by dealers to the National Instant Criminal Background Check
System so that such officials can detect frandulent dealers who are selling guns to
criminais and prohibited purchasers who provide false information to purchase a
gun. Such temporacy record keeping is essential to maintnining the integrity of
the NICS, according to law enforcement officials. While I suppot the Senate
provision which would allow these records to be retained for 90 days, I am willing
to consider legislation which makes no mention of records retention in the bill
and, therefore, mainfain current law.

8. Weakening current law- I cannot support any provision which weakens cumrent law,
such es, measures that eliminate clurent restrictions on the direct interstate shipment of
firearms that have been in place for over 30 years, It would be a bizarre response to
recent gun violence tragedies for Congress to weaken current gun laws.

9. Discouraging state pérhclpnhon in the Brady background check gystem ~ I cannot
support any legislation that would prcven:t or discourage states from conducting Brady

- background checks.

10. Roving Vendors -] oppose allowing vendors to conduct sales while fuoving through
a gun show, without ensuring that moving vendors conduct background checks and :

without providing the same disclosures to those vendors as should be provided to vendors

at fixed locations. Such vendors ave the most difficult to detect conducting illepal sales,
and it is easeunal that they be subject ta, at a minimum, the same requirerments as other
scllers,

@004
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As you know, in addition to the gun show issue, there are numerous other issues in the
conference which we need to agree on as well, including matters relating to juvenile justice
_ prevention, freedom of speech, and the first amendment establishment clause. If we penuinely
want to arrive at a bipartisan agreement, we must mutually agree to exclude matters viewed by
many Members as “poison pills" intended to kill gun safety legislation.

As ] have mentioned to you on several occasions, I very mixch appreciate the wopei-alive
and good faith tone you and your staff have brought to our ncgotiations, and I sincerely wish we

were closer to agreement on the key issues than we are currently, However, I remain optimistic

that if we take these matters to the full conference and the House and Senate before Congress
adjourns, we will be able to enact meaningful legislation which closes the gun show loophole,

" Sincerely,

cc: The Honorable Patrick I, Leahy, Ranking Member, Senate Judiciary Committee -
House Democratic Members, Juvenile Iusﬁcc’\Confercnce Committee
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The President
Th= Whitz House
Washington, DC 20500

Dear Mr. President:

. On November 30, 1998, the Brady law’s Nationa! Instznt Criminz] Background
Check System (NICS) became operdtional. NICS is the first nationwids system created
to enable law enforcement to conduct pre-sale background checks on gun purchasers and
dztermine whether a purchaser is prohibited ffom possessing a gun under federal or state

.law before the sale takes place. In its first seven months of operation, NICS stopped an
gstimated 100,000 felons, fugitives, and other prohibited persens from getting guns,

* adding to the mors than 310,000 people who were prevented from getting guns from -
federally-licensed firearms dealérs during the first five years of the Brady law.

To provide-you with firther details 2bout the perform:ance of NICS; we are
forwarding reports sibmitted by Louis Freeh, Director of the Federal Bureau of |
Investigation (FBI), and John Magaw, Director of the Bureau of Alcohol, Tobacco and

“Firearms (ATF), addressing the implementation and enforcement of the Brady law under
NICS. The FBI had the responsibility to develop NICS and is charged with operatinig the
systemn on - day-to-day basis. ATF regulates the federally-licensed firearms dealers who
c2ss NICS and has authority to investigate violations of the Brady law and enforce the
Gun Control Act of 1968. The two agencies work together and in partnership with their
- state and local countexparts to make the system operate ef_fectlvely

These reports demonstrate that NICS has been the most powerful tool ever
provided to law enforcement to conduct background checks on prospective gun
purchasers. As the cornerstone of national law enforcement efforts to keep guns out of
the hands of criminals and others barrad from possessing them, NICS undeubtedly has
helped to reduce armed crime. )

Moreover, the success of NICS providss strong support for the legislation pending
in Congress to make the Brady law even more effective by extending the background

check requiremnent to all gun sales at gun shows and flea markets. This common-s2nse
- measurs is nesded in order to close a significant loophole in the law that lets criminals
-znd other prohibitad people get guns at gun shows.
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These reports also estabhsh that Ie'nslatton ta w ea.ken the Bradv law bv
shortening the time that law enforcement has to do bael-.zrou:nd checks from the
maximum three busmess days that are currently allowed w ould be a grave mustake.

When 2 gun buver’s record shows an arrest for a serious char and court rzcords mLst be
~ checked to see if the buver was convicted of the crime, law emole.ment needs mors time,
not less time, to cocaplete a background check. Although the aumber of instances in
~which three business days are msuificient is stall {indeed, rost gun buyers get their
‘guns within minutes), the threat to public safsty from potennallv dangerous felons
receiving guns ~ beczause thﬂ].r court records couid not be located mthm three business:
days ~is qmte real. L '

We want to highlight sexe:t'al aspects of these reports' that describe NICS _
operations.and demonsirate the system’ s effectiveness at keepmg guns out of the hands of
criminals and other pro]nbned persons : , L
~»  NICS has completed more than 4.7 million backeround checks. Of these, 2.4

" million checks were performed by state law enforcement officials in states that
have agreed to serve s poirts of contact for NICS, and 2.3 million checks were
_ performed by the FBI in states where the licensed firearms dealer contacts the FBI'
* directly to-request background checks T :
: 1

>  Tw cnty—sev en states p=rf0rmed Brady checks as pomts of contact for NICS. 'I'he

FBI has encouraged states to become points of contact, because states have access

to information in their own state daiabases that is not available to the FBL States
also possess expertise concemmo their own state iaws recra.rdma g firearm
~ possession. : j
»  NICS provided the basis for denying firearms transfefs to approximately 100,000
felons, fugitivas, and other persons identified as prohibited. Of these, 49,160 .
NICS denials were issued by the FBI, while the rest were xssued by state pomts of
comtact. o _- ! '
In its first seven months of operation, NICS worked to prevent violent criminals
and other dangerous persons from obtaining firezrms from hcensed oun dsalers w hile
impesing only 2 minimal inconv: mﬂnce on lawful gun pucuasvm

> The-FB'I’s NICS Center operates 17 hou:s 2 day, sevea days 2 week, and 73% of

- Brady checks on would-be gun buyers resulted in an immediate respense by the

- FBI that the sale may proceed. Qnav erage, NICS pxouded these immediate
proceed respenses within 30 seconds

1
1
1

j .
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The other 2 I% of Brady checks requirsd addluonal tm:te to d etermine whether the
oun buver was legally allowed to have a gun. The ne.,d for this additional tims
usuallv meant there was somethmc n the buver’s record to suc_rgest that the bux er
was prohibited from gettinga gun. o

In §0% of the cases in which more than a few minutes were needed, the NICS
Operations Center resolved the issue, and either allowed or denied the sale, within

“two hours.. This means that out of every 100 w oulcl be gun buyers, 95 had their

_ Brady check comp leted within two hours.

i
I

However, when the backg:round check turned up information that was potentiallv
disqualifving but incomplete; such as an arrest record without a disposition,
additional time to finish the check by tracking down T%he disposition was required.
If this disposition cannot be obtained within three business days, the gun dealer
legally can transfer the firearm even though the available but incomplete
information suggests that the purchaser may be prohibited.

o ' _ i
The reports demonstrate the importance of giving law enforcement three business

days 1o complete background checks in those cases for which the record information is -

B incomplete-as wéll-as the impact that less tm:te would have had clurmOr thefirst seven

months of NICS operanons

>

If the FBI only had 72 hours - as opposed to three busmess days - to complete a
background check, over 11,000 criminals and other prohibited persons - 22% of
the total FBI demals - would have recewecl guns, !

| . o .
if the FBI only had 48 hours to complete a hackground check, approximately
15,000 criminals and other prohibited persons - 31% of Lhe total FBI demals -
would have received guns. -

-i

If the FBI only had 24 hours fo complete 2 hackeround check, approzimately

- 20,000 cnmzna!s and other prohibited persons - 41% of the total FBI denials -

would have received guns. In fect, the FBI estimates. Ithat a prospective purchaser
whose NICS check takes mora then 24 hours to complntﬂ is almost 20 times more

 Iikely to-be a prohibited person than the average gun huver. -

Some of the individuals who were stopped ffom buying guns because the FBL hzd
© -up to three husiness days to complete backeround checks ~ hut whom the FBI

would not have heen able to stop if less than three husiness davs were allowed ~

~ include a person convicted of rape in Virginia, a person convicted in Texas of

ageravated kxdnaping with atiempt to rape a Chlld., a.nd a person convicted of

) domﬂsmc nolencn in Kansas.

i .
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_ The reports discuss what has Happened when thres business days were not long
enough for the FBI to complete background checks. Because the Brady law allows
federal firearms licensses to transfer a firearm if they have not received a response from
NICS after thres business davs, some dealers will transfer the gun when they are no
longer prevented by law from doing so, before receiving a final response from the FBL.
As discussed in the ATF report, the names of approximately 2,000 purchasers identified
as prohibited, who received firearms because their backsround checks could not be

‘completed within three business days, have been referred to ATF by the FBL. The
Deparment of the Treasury has made retrieval of firearms transferrad to prohibited
persons its top priority for Brady-related investigations. Sixty agents from other Treasury

~ law enforcement bureaus ~ the Ciistoms Service, the Secret Service, and the Internal

- Revenue Service - have been assigned to assist ATF in determining prohibited status,
retrieving firearms, and investigating and r'efgen‘ing-cases for prosecution.

_ In its first seven months of operation, NICS provide d an effective means to alert
 law enforcement authorities to attempts by felons and fugitives to purchase firearms from
licensed dealers. ATF and Unitéd States Attorneys cooperated under guidelines that have
resulted in ATF’s opening over 1,000 criminal investigations:and in the referral of 200
cases for prosecution. Information is not available conceming the numberof
comresponding state prosecutions that have occurred.

Although criminals still may attempt to steal firearms or buy them at gun shows,
flea markets or elsewhere in the unregulated market, NICS has made it much more
difficult for violent criminals and other dangerous persons to get guns. The followmc
examples show vividly why the Brady law 1s so important:

> An individual who bad been cormcted_of threatening a former President
atternpted to purchase a firearm from a pawnshop while still on probation in June
1999. ATF cooperated with the Secret Service to investigate the case. A federal
“arrest warrant was issued, and the individuat was apprehended for violating the
Gun Control Act. ' : :

> NICS identified a person who tried 10 buy a gun in Texas and who had bee
wanted in Michigan for eight vears for aggravated assaiilt with a dead]y weapon
"against a family member. The Texas Highway Pau‘olg apprehended him.
. | :
> -When a person wanted for aggravated assault with 2 gun by Indiana authorities
tried to buy a gun in West Virginia, the West Virginia State Police arresiad him
while he was still in the gun store. :
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> NICS identified a prson waated in connection with aimajor marijuana arid
cocaine drug ring. Upon being discovered, the person, who was at the top of .
Colorado's Wanted Persons LIS‘L, was apprehended bv the U S. Mershals Service
o in \IcA]Jen., Texas.

H
t
. [

Both T=ports demonstrate the importance of salenua:cs o protect Lhm privacy and
security of the sensitive information. that is contamed 1n the 1‘\'ICS databases and to
prevent dealers and others from misusing the svstem for unauthonzed purposes. The FBI
and ATF have been working together to develop a coordinated approach to auditing the
use of NICS by licensed dealers. Meaningful audits can be performed only if the FBI is
allowed to retain - for a limited period of time - information about gun transfers that are -
approved by NICS. Currentlv the FBI retains this mformatlon for six months solelv for -
the purpose of perform.mc audits. e

Through ATF compliance inspections of dealers, the 2 agencies already ha\re
- identified violations of the Brady law. Many of these v1olat|ons would not ha»e been

"detected without the benefit of FBI information about gun tmnsfers that were approved
by NICS. For example, one audit uncovered a licensed dealer who' transferred guns
- without ﬁ:st performing a NICS check, under the mistaken behef that no backg.round
+ checks were requ.u'ed in conrnection with transfers of long guns - f R

In addmon, the resuits of a targcted pilot pro_]ect for audlts. in ‘\ew Orleans, -
Lomsmna., demonstrated d15crepa:1c1es ati2outof 17 dealers who were selected for _
inspection based on, among other things, prior compliance problems. These included one
dealer who did not retain required paperwork about transactions; one dealer who charged
$15 for NICS checks on persons not intending to purchase a firearm; and one dealer who o
. performed a NICS check on a farmly member who had been arrested to see if the person »

would be approved _ o S :

- ‘While the two reports dﬂmonstmtc that NICS perrormed extremely well during its -
first seven months of operation, and the system has been made even more effective - '
through the close cooperation of the Departments of Justice a.nd the Treasury, as well as
the FBI, ATF, and the states, we are commutted to str\,ncthem.uo the Brady background
check systern further. We will continue to make improv ements to NICS operat:lons
encourage more states to serve as points of contact for \'ICS, ja:h. vigorously enforce the B
federal firearms violations 1denuﬁed through NICS. ] ' '
. N I
_ -We w111 also pronde adamonal assman > to the- states 10 buld complers and
accessible criminal tecords systems. . Already, in order to incz |ea.e the amount of

disposition information that is available to NICS unmemet.,lw the Department of Justice,

E through the National Criminal History Improvement Progran (NCHIP), has awarded

more than $273 million to assist states in upgrading criminal history records and
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1.11teri'e.1c:u1ﬂr with the FBI’S nattonal svstems All states have neceu ed funds lmder T.he
program ' e — 3 .

- NICS provldes an eﬁ'ecuve means to prevent felons, ﬁJcnm es, and other
" prohibited persons from acquiring guns, uhﬂe having a nnmma.l impact on the ease with
W hich [aw -abiding citizens can purchase firearms. At the same time, the performance of
NICS as described in the FBI and ATF reports also underscores the importance of -
' securing new législation that will extend the naqmrement of Brady background checks to
all gun sales at guns shows and flea markets. We are commltted to achieving these goals
as we strengthen and expand the Brady law to protect our commumues and our Chlldl'“n
from gun wole:nce in the new m:Henmmn - . :

Respcctﬁllly,

ALt ﬁ/M.

Lawrence H. Summers ~ = - - . - 'JanétRé:no _
' Secretal_'y of the Treasu.ry e Aftorney General -
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WASHINGTON BUREAU
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEQPLE

1025 VERMONT AVENUE, N.W. « SUITE 1120 * WASHINGTON, D.C. 20005
(202) 638-2269 FAX (202) 638-5936

URGENT ACTION ALERT

DATE: - September 7, 1999 -

TO: NAACP Board Members '
’ ' 'NAACP State Conference Presidents
NAACP Branch Presidents :
- NAACP Youth Council Presidents
NAACP College Chapter Presidents
NAACP Political Action Chairs
NAACP Regional Directors

FROM: - Kweisi Mfume, President and CEO
_ Hilary O. Shelton, Director, Washington Bu_reau
RE: - JUVENILE CRIMI

The Problem . - , j

On May 20, 1999, the Senate, passed S, 254 the poorly-named “Vrotent and Repeat Juvenile Offender
Accountability and Rehabilitation Act of 1999.” While there are several problems with this bill (which also
contains several gun contro! measures that the NAACP supports), the NAACP is extremely concemed with the
provisions which would weaken current law and allow states to stop aeldressmg the disproportionately high
number of children of color who are detained in juvenile and adult [acilities, Furthermore, S. 254 also
makes it easier for states to expose children to adnlt in'males . ' :

Currently 2/3 of all children in the juvenile justice system are children of color, despite the fact that
only 1/3 of all children nationwide are considered ethnic minorities. African American youth are seven times
as likely to be detained as Caucasian youth. And, although surveys show that whites and blacks use drugs at
the same rate, African American teenage males are locked up for drug offenses 30 times the rate of their
Caucasian counterparts. In 1992, the federal government began requiring states to address the problem of.
disproportionate minority confinement (DMC). As a result, many states have recently begun programs to
mitigate the fact that too many children of color are being detained. ;S. 254 would effectively eliminate the |
DMC initiative, and thus states would no longer be required to address this serious problem. '

While the House passed. Jegislation with weaker gun contro] prov1510ns the bl addressmg DMC was
never brought to the floor for consideration by the full House. . Rather than weaken the DMC program, as the
Senate bill did, the House bil] retained and even strengthened it. :

Over the next few weeks, select members of the House and Senate who have been named to serve on the
“Conference Committee™ charged with hammering out the differences between the House and Senate bills will
begin meeting. It is imperative that we reach these members to let them know of our strong suppori for the §
DMC program and our solid opposition to its demise. Any final bill must also be approved of by the full House
and Senate again before it goes to President Clinton for his signature, so we should also contact every House and
Senate member to let them know of our strong support for DMC.




What We Need You To Do: - | | : .
Call, fax, write or e-mail BOTH your: Senators and your Representahve and urge thcm to support the

‘Disproportionate Minority Confinement program and o eany ]e islation S.254)
which would weaken or ellmmate this v1tal mandate To contact your Senators and your
- Representatives, you may: o :'{ -

v Make_a Phone Cal
Call your Senators and your Representative in Washmgton by dialing the Capitol

Switchboard and asking to be transferred to their offices . The switchboard phone
. number is (202) 224-3121 (see message section, below)
v" Send a Fax
If you would like to send faxes, call your Senators’fRepresentatwe s off'ces (through the
Capitol switchboard) and ask for the1r fax numbers i _
v" Write a Letter '
To write a letter to vour Senators send it to:
The Honorable (name of Senatorl
U.S. Senate
Washington, D.C. 20510
To write a letter to your Representative, send it to:
The Honorable (name of Representatjve)
1U.S. House of Representatives S
: ' Washington, D.C. 20515 : ‘ [
v Send an E-Mail ' ' { _
To send an e-mail to your Senators, simply go to www.senate.gov, click on Senators,
then click on Contacting Senators (by name or by state) Tl’)lS selectron will also help
you 1o identify who your two senators are. |
To send an.e-mail to your Representative, go to www house. gov, and click on “write |
your representative.” This will help you identify who your congressman is and how to-
contact him/her. - Unfortunately,not all Members of Congress have e-mail addresses.

BEMEMBER TO CQ_NTAQ! BQTH OF YQL!R SENATQRS

The Message:
4 S. 254, in its current form, 1s pumtwe in nature and does nothmg to help rehabilitate -
- children who may be in trouble with the law. . J
¢ The fact that S. 254 eases the requirement that states address the dlsprOportlonately hlgh'
numbers of children of color in juvenile detention facilities is, in itself, a crime. 68% of
children in detention centers-across the country are ch1ldren of color, even though they
make up only 32% of the national juvenile population. Th1s number 1s a marked increase
from just 15 years ago, when only 53% of the juvenile detention pOpuIatlon were children
of color. This problem needs to be addressed, not Ignored1 ' :
- The provisions in S. 254 which allow states to house Juvemle and adult offenders in the
same facility are morally repugnant. Exposing children to adult offenders i s tantamount to
- throwing away their lives, and cannot in any way beriefit soc1ety
Taken in its entirety, S. 254 would likely increase the number of children of color who are
incarcerated, would abolish current law requiring states to address the already
disproportionately high number of minority juveniles in .detention centers, and would
make 1t easier for states to house ]uvemle offenders with adults '

THAN KL YOM FOR YOMRATTENTION TO THILS lMPORTANT MATTER!!
If you have any questions, call Hilary Shelton at the Washmgton Bureau at (202) 638-2269


www.hbuse.gov"and
www.senate.gov.click

WASHINGTON BUREAU '
 NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE

1025 VERMONT AVENUE, N.W. » SUITE 1120 - WASHINGTON D.C. 20005 -
(202) 638-2269 FAX (202) 638-5936

MEMBERS OF THE SENATE AND THE HOUSE OF
REPRESENTATIVES WHO SERVE ON THE CONFERENCE
COMMITTEE TO WORK OUT THE DIFFERENCES BETWEEN THE
HOUSE AND SENATE JUVENILE JUSTICE BILLS

The following Members have been appointed to serve on the conference
committee established to hammer out the differences between the House and Senate
versions of the Juvenile Justice legisiation. While the gun ¢ontrol provisions will clearly
get the most attention, and while the NAACP does have an.interest in these provisions,
the language dealing with Disproportionate Minority Confinement (DMC) is aiso of great
interest to our organization. While the bill that passed the Senate (S. 254) contains
language eliminating DMC. The House of Representative’s bill (H.R. 1501, which was
never brought to the House floor) retains and slightly strengthens the DMC program.

Orice the Conference Committee has completed its WOrk and produced a single
- bifl, that bill must again be approved by both the House and rhe Senate and signed by
- the President before it can become law. :

Alabama

Senator Jeff Sessions
California

- Cong. Howard Berman
Cong. Zoe Lofgren

- Delaware

Cong. Michael Castle
Florida :
Cong. Michael Bilirakis
Cong. Charles Canady
Cong. Bill McCoIIum
Georagia

Cong. Bob Barr
IHinois

Cong. Henry Hyde .
Louisiana

Cong. Biliy Tauzin
Massachusetts
Senator Edward. Kennedy
Cong. Barney Frank
-Cong. Martin Meehan

Michigan .
Cong. John Conyers

- Cong. John Dingeil

Cong. Dale Kildee
Missouri

“Cong. William Clay

New York

Cong. Carolyn McCarthy
North Carolina

Cong. Howard Coble
Pennsyivania

Cong. George Gekas
Cong. Bill Goodling
Cong. Jim Greenwood
South Carolina
Senator Strom Thurman
Texas

- Cong. Sheila Jackson-Lee

Cong. Lamar Smith

Utah
Senator Orrin Hatch

Vermont
Senator Patrick Leahy

~ Virginia
Cong. Thomas Blitey
Cong. Bobby Scott

Wisconsin )
Cong. Thomas Petri




Sample Letter

(date)

The Honorable (name of your Senator.or Representative) |
U.S. Senate / U.S. House of Representatives
Washin‘gton, D.C. 20510/ 20515°

Dear Senator /- Representatlve |

_ | am writing to express my strong support for the Dlsproportlonate
Minority Confinement (DMC) program and to urge' you to do ail you can
to see that it is retained and, if at all possible, strengthened.

Currently 2/3 of all children in the Juvenlle jUStlce system are
children of color, despite the fact that oniy 1/3 of all children nationwide
are considered ethnic minorities. African American youth are.seven
times as likely to be detained as Caucasian youth. - And, although
surveys show that whites and blacks use drugs at the same rate,
African American teenage males are locked up for drug offenses 30
‘times the rate of their Caucastan counterparts.

_ In 1992, the federal government began requiring states to address
- the problem of DMC. As a result, many states have recently begun
programs to mitigate the fact that too-many children of color are being
detained. This is not a quota program; no child has ever been released
srmply because of the color of his or her skin

As it passed the Senate S 254, the Juvenile Crime bill, would
effectively eliminate the DMC program. The accompanying House bill,
- H.R. 1150, not only preserves the DMC program but it also, in a small
~_way, improves it. As these bills move to confererice, | would urge you,

- in the strongest terms possible, to work with the conferees to ensure
that any final bil) preserves and protects the DMC program.

Thank you in advance for your attention to this matter; please let

me know what | can do to heip you in thls effort.
Sincerely, ‘ - | |

'(sign and print your name and address)
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NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE
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"DISPROPORTIONATE Ml\ ORI'PY _
CONFINEMENT:
Talking Points for S. 254
. . 4 )
» Mmority chlldren are incarcerated at dlspropomonate rates
throughout the nation.. . C

) Desplte the fact that chlldren of co!or make up only 1/3 of all -
children nationwide, 2/3 of ali mcarcerated juvemles are
consrdered ethnic minorities. :

e Although African American youth age ‘IO to 17 constitute
- 15% of the US population in that age group they account for
- 26% of juvenile arrests; 32% of dehnquency referrals to
'~ juvenile court; 41% of juveniles detamed in delinquency
- cases: 46% of juveniles in corrections institutions; and 52%
of juveniles transferred to aduit crimmal court after ]UdICIal
heanngs : i
¢. In"1991, the long-term custody rate for African American
'youth was nearly 5 times the rate for Caucasian youth -
¢ In 1995, an African American youth was 7 times as likely to
be h'eld in a public detention facility as."a Caucasian youth.

¢ In 1992 African Amencan males were: ‘
- B times more likely to be admltted to state juvenile
facilities for crimes. agamst other people - _
= 4 times more likely to be admitted to state juvemle
- facilities for property crimes, and" ' '
= 30 times more likely to be conﬂned ina state facmty for
: drug offenses than their Caucaman counterparts.

" rates for African American females were essemla]ly the same for crlmes aﬂalnsl persons and dru° .
‘offenses; African American females were almost 3 times more likely (o be confined to a state juv em]e

facility than their Caucasian counterparts for properry crimes ;
1




» In the majority of the states, the disproportionate number of
children of color increases from the early stage of arrest
through the judicial system to the final stage of secure
corrections or transfer to criminal court,

¢ [n California, although minorities comprise 53.4% of the
population, they account for 59% of all juveniles arrested,
64% of the juveniles held in secure detention and 70% of the

| juveniles placed in secure corrections .

¢ In Ohio, mmormes comprise only 14. 3% ofthe youth -
population, but they account for 30% of the juveniles
arrested and 43% of the Juvenlles piaced in secure
corrections.

¢ In Texas minorities comprlsed 50% of. the youth populahon
 but account for 65% of the juveniles held in secure
- detention,80% of the juveniles placed in secure corrections,
and 100% of the juveniles held in adult jails.

In 1995, California, Ohio and Texas held nearly 40% of all the juveniles in
custody in public facilities throughout the nation. Statistics like those listed
above, on the number of children of color who are detained by the state, are _
available for every state. For more information, call the
Washington Bureau at (202) 638-2269.

R — e e i .

> M;norlty youth are much more likely to end upin prlsons W|th '
adult offenders.

¢ In 1995, nearly 10,000 juvenile cases were transferred to
~ adult criminal court by judicial waiver. ‘Of these proceedings,
cases involving African American children were 50% more
likely to-be waived than cases involving Caucasian youth..

& Overall, African American youth were 52% of all the children
and adolescents waived into adult court.



* In two states, Connectlcut and Texas 100% of- thejuvenlles
held in adult jails in 1996 were minorities.

K3 Studies-show thatjuveniles held in adu[t facilities are 8 times
‘more likely to commit suicide; are sig'nificantly more likely to
be rearrested, commit new offenses sooner, and commit
more serious offenses than chlldren kept in juvenile court.

+

> Minority youth are more likely to be removed from their
families than their Caucasian counterparts.

¢ Between 1987 and 1991, out-of-home placements for children
of color increased significantly for property, drug and public
order offenses (29%, 30% and 32% respectively). During these
same categories, out-of-home placements for Caucasian
youths noticeably decreased (by 1%, 29% and 15%,
respectively) _
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SETI'ING THE RECORD STRAIGHT

n Disproporti nate inori onfi men in America

A debate between Senator Qrrin Hatc h (R-UT)
- and the :

Ngtrgnal Association for the Advancement of Colored People (NAA CPI

On May 19, 1998, the United States Senate debared an amendment'offered by_

. Senators Welistone (D-MN}, Kennedy (D-MA), Feinstein (D-CA) and Durbin (D-IL). The
amendment would have deleted language in S. 254, a bill introduced and authored by
Senators Orrin Hatch (R-UT) and Jeff Sessions (R-AL) which would have elfiminated the
Disproportionate Minority Confinement (DMC) program.

Begun in 1992, the DMC program directs states to determine if children of color are
disproportionately arrested or incarcerated. Ifitis determined that ethnic minorities are
overrepresented in the juvenile justice system, the DMC program then d:rects states to
try to develop a means to rectify the situation. :

The primary opponent of the Wellstone/Kennedy/Feinstein/Durbin amendment was
Senator Orrin Hatch (R-UT). During the debate, Senator Hatch made several remarks
that fly in the face of every racial stereotype that the NAACP has been fighting for the
fast 90 years. Below are some of Senator Hatch's remarks along with responses by the
NAACP. .

The Weﬂsrone/Kennedy/Feinsteih/Durbin amendment faifefd by a vote of 52 to 48. The
overall bill was passed the next day and now must be considered by the House of
Representatives.

¢+ Senator Hatch says:

(the amendment) "fails to take into con5|deration who is committing these
crimes. -if a higher proportion of young African Americans are committing the
crimes, do we just ignore that because we don't like the fact that it is N
disproportionate compared to Hispanic Americans or Anglo Americans? |
don't see how you get around the fact that the ones who are commlttmg the

- crimes are the ones who are arrested or mcarcerated "

The NAACP responds:
Department of Justice and FBI studies show that in 1992 (the latest year from

which data is available) young African American males were 30 times more



“likely to be confined in a state facility for drug offenses than their Caucasian
counterparts. Yet Department of Health and Human Services studies show
that proportionally, African American and Caucasnan youths use illicit drugs at
approximately the same rate

3 Senator Hatch says: - o
..there is no such proof ofd[scnmmatlon (in the American juvenile justice
system) L :

The NAACP responds.

According to statistics gathered as a result of the DMC program, although
African American youth age 10 to 17 constitute 15% of the adolescent US
population, they account for 26% of juvenile arrests; 32% of delinquency

- referrals to juvenile court; 41% of juveniles detained in delinquency cases;,
46% of juveniles in corrections institutions; and 52% ofjuvemles transferred to -
- adult criminal court after judicial hearings. In 1996 in.two states, Texas and
Connecticut, 100% of the juveniles held in adult facilities were children of

- color.

Overall, despite the fact that children of color make up only 1/3 of all children o
nationwide, 2/3 of all incarcerated juveniles are considered ethnic minorities.

* §enator Hatch say :

..these kids are commlttlng crimes. Just because you would like the
statnst;cs to be relatively proportionate, if that isn't the case, because more
young people commit crimes from one minority classification than another, it
doesn't solve the problem by saying states shouid find a way of lettmg these.
kids out” : :

- The NAACP responds:.
. The Disproportionate Minority Confi nement program s:mply requires states to
collect data on the race of juveniles amested and confined. If minorities are
disproportionately represented, then states are directed to establish programs
aimed at decreasing the inequality. The' DMC does not require (or even
-suggest) that states release juveniles because of their race, nor does it
require that states arrest non-minorities to "even thmlgs out.”



» '
"It is unhealthy for the Government to focus only on reducmg the detentron of
mrnorlty juveniles.”

The NAACP responds o

Children of color are clearly arrested, detained, and rncarcerated sometimes
with adult offenders, at disproportionate rates. it is unhealthy, and indeed
immoral, to allow this biatant inequality to persrst

¢ Senator H says. - _
"The premise of this amendment -- requrrlng States to provrde racial groups -
special attention if members of those groups are dlsproportlonately I|kely to be
detained -- could be used tOjustlfy racial profiling"

The NAACP responds : :
It is very likely that the current dlsproporllonate confinement rates are in iarge
par, the result of racial profiling which already exists. Only by identifying the
problem, through programs like the DMC, will we be able to genuinely address
issues like racial profiling. Furthermore, if Senator Hatch is so concerned
about racial profiing, he should help us pass legislation such as the Traffic
Stops Statistics Study Act ("Driving Whiie Black” bl"') which died in the
committee he chaired Iast Congress.

+ SenatorH C

"Look, if there is dlscr|m|nat|on agannst minority kids, then you can ) count on
me. | will fight along side of my Democratic colleagues to end that
‘discrimination”

The NAACP responds:

Senator Hatch has consistently been given failing grades on the NAACP :
legisiative report card since being.elected: in the 105" Congress (1997-1998),
he opposed the NAACP position 60% of the time. Furthermore, in the last
Congress Senator Hatch co-sponsored legislation to abolish all equal |
opportunity programs, such as affirmative action. Senator Hatch also chairs
the Senate Committee that has blocked the confrrmation of Bill Lann Lee as.
Assistant Attorney General for Civil Rights for the past year and a half.

Thus the NAACP looks forward to working with Senator Hatch to eliminate
discrimination in thejuvenilejustice system, and hopes that after he reviews
the facts and information that is available, he will reconsnder his position on -
D|sproporl|onate Minority Confinement.-
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Only 1/3 (34%) of the children in this nation are children of

color; however, 2/3 of the detained youth in America (63%) are
'~ identified as ethnic minorities.

Source: Sickamllmd,'M., Snyder, H., and Poc«Yamagata, E. (1997). Juvenile offenders and
victims: 1997 update on violence. Office of Juvenile Justice and Delinquency Prevention



BLACK JUVENILE REPRESENTATION AT DIFFERENT STAGES OF
THE JUVENILE JUSTICE SYSTEM |

0% - - 20% - - - -30% - 40% - 50% - . .. . 60%
' Percent involving black juveniles . |

Although African American youth age 10 to 17 constatute 15% of the U.S.
population, they account for .

26% of juvenile arrests,

32% of delinquency referrais to juvenile court,

- 41% of juveniles detained in definquency cases,
-.46% of juveniles in corrections institutions, and
52% of juveniles transferred to adult criminal court after judicial hearlngs

Source: Snyder, H. and Sickarmund, M. (1995}, Sirvenife Oﬂ'eﬂder§ and
victims: A National Report. Office of Juvcm]c Jushcc and Delinguency
Prevention.



DISPROPORTIONATE MINORITY CONFINEMENT (DMC) MANDATE

) - ofthe I
]UVENILE ]USTICE & DELINQUENCY PREVENTION ACT -
(42 Uu.s.C. 5601 et. seq J)

R0

i am

CURRENT LAW

Address efforts to reduce the proportion of }'u'vet;.'_l:']es detained or
confined in secure detention facilities, secure correctional facilities, jails,
and lockups who are members of minority group.:'s ifsuch proPOrz_‘ion
exceeds the proportion such groups represent in the general populaiion. '

S, 254

. To the extent that segments of the juvenile population are shown to be

detained or confined in secure detention fécz']fties,' secure correctional
facrlities, }azls, and ]ockups, to a greater extent rban the proportion of
these groups in the general ju venile population, address prevention
efforts des:gned to reduce such disproportionate confinement, without
requiring the release or the failure to de ta;n any indr wdua]

2

Dby U

H.R.1150 A

Address ju Venfle de]:nq uency prevention efforts and system impro Vement_

‘efforts designed to reduce, without esta bbsb:ng or requiring numerical

standards or quotas, the dzsproporuona te number ofj juvenile mem bers of
minority groups, who come into contact with thé juvenile justice system. .
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ISSUES IN FEDERAL JUVENILE JUSTICE UEGISLATION

-THE DISPROPORTIONATE
MINORITY CONFINEMENT (DMC) MANDATE

What is meant by "Drspropomonate Minority Confmement and why
should we be concemed? :

Disproportionate Minority Confmement (DMC) is defined in the
Juvenile Justice and Delinguency Prevention Act as existing when "the
~ proportion of juveniles detained or confined in secure detention facilities,
secure correctional facilities, jails, and lockups who are members of
minority groups...exceeds the proportlon such groups represent in the
general population.” ,

While the language of the JJDPA specmcalfy refers to juvenlles who
are "detained or confined,” minority over representataon is often a product
~of actions that occur at earlier points in the juvenile justice system, well
before ptacement in secure facilities. In the past 10 years, a growing body
of evidence has documented the disproportronallty at all stages of lhe
system: ,
- : i :
a Although African American youth age 10-17 constitute only 15% of the
U.S. population, they account for 26% of the juveniie arrests, 32% of
- delinquency referrals to juvenile court, 41% of juveniles detained in
delinquency cases, 46% of juveniles in secure corrections facilities, and
52% ofjuvemles transferred to adult criminal court after judicial
hearings.? :

' See subsection 223 (a) (23) of the Juvenile Justice and Dclmquency Prevention Act of 1974, as amended
* Sickmwund, M.. Snyder, N.H., Juvenile Offenders and Vietims: A National chou Washington, D.C. Office of
Juvenile Justrcx and Delinquency Prevent:on 1995,




o As the statistics indicate, the over representation of minority youth is
greater as youth go deeper into the system, with the resuit being that an-
African-American youth is twice as likely to be arrested and 7 times as
likely to be placed in a detention facility than a wh|te youth.?

it would be easy t_o 5|mply_attr|bute thls |arge'd|screpancy to the fact
that young people of different racial groups commit different types of
. crimes. However, the data shows this nor to be the case, with significantly.
h:gher rates of confinement for African-American juveniles for every offense

Q'OUP

2 Black males are 6 times more likely to be admitted to state juvenile
~ facilities for crimes against persons than their white counterparts, 4
- times more likely for property crimes, and an astonishing 30 times more
likely to be detained in state ]uvenlle facilities for drug offenses than
white males. :

3 Black youth are also much more likely to end up in prison with adult
offenders. in 1995, nearly 10,000juve_nile cases were transferred to’
adult criminal court by judicial waiver, with cases involving black youth
50% more likely to result in waiver than cases involving white youth.

a A study of the juvenile justice system in California found that minority.

~ youth consistently receive more severe dispositions than white youth
~ and are more likely to be committed to state anst;tutlons than white youth
- for the same offenses.’

| .What is the DMC Mandate?

in 1888, after hearing extensive testimony from such groups as the
National Council on Crime and Delinquency and the Coalition for Juvenile
Justice (formerly the National Coalition of State Juvenile Justice Advisory
- Groups) concerning the significant over representation of minority youth in

1. : ’ : : )

* Austin. J. and Krisberg, B. et. al. JHVmeE‘S Taken Into Custody: Fiscal Year {993, Washington, D.C. O_fﬁc’e of
Juvenile Justice and Delinquency Prevention, 1995, - _

* Jones, M. and Krisberg, B., /mages and Realiry. Sen Francisco, CA, National Council on Crime and Delinquency,
1994,



State juvenite juStice systems, Congress amended?the Juvenile Justice and
Delinquency Prevention Act to require the States to address the =
- disproportionate confinement of minority juveniles in secure facilities.

In the 1992 amendments to the Act, DMC was elevated to a core
“requirement, with future funding eligibility tied to State compliance. o
Specifically, the DMC mandate requires States to (1) identify the extent to
which DMC exists in their States; (2) assess the reasons for DMC if it |
exists; and (3) to develop intervention strategies to'address the reasons for

DMC. The DMC mandate neither requires or suggests the use of
numerical quotas for arrests or release of any juvenile from custody based .
~on race.

Since 1992 prevalence studies to examine. the likelihood ofjuveniles '-
being incarcerated in a juvenile comections facility were conducted in'16

- states. These studies showed that African American youth had the highest ., .

prevalence rates in 15 of the 16 states, and in 2 states it was estimated that
1 in 7 African American males {compared to 1 in 25 white males) would be
incarcerated before the age of 18.° In addition, although minority youth
constituted only about 32% of the youth population in the country in 1995,
they represented 68% of the juvenile population in secure detention and
68% of those.in secure mstltut|onal enwronments such as training schools.’

As of 1997, over 40 states had completed the ldent|f|cat:on_ and

assessment phases and are either implementing or formulating intervention

plans. These states-are taking important steps to address the factors that
contribute to minority over representation in the juvenile justice system, and
to date no State has lost any funding for failure to comply with the DMC _
- Mandate. As more states are completing the assessment phase, it is clear

‘that DMC remains a serious problem requiring an ongoing and continuous
effort to move us closer to a juvenile justice system which treats every
youth fairly and equitably, regardless of race or ethnicity.

Prepared by the Youth Law Center

(202) 637-0377

® Hsia, H. and Hamparian, D. Disproportionate Minority Confinement. 1997 bpdrm Bulletm Washmg!on DC
Office of Juvenile Justice and Delinquency Prevention, 1998. i
ld:
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- INCARCERATION WITH ADULTS IS NOT THE ANSWER FOR
YOUTHFUL OFFENDERS
Inca’rcerating"(outh in Jails with Hardened Crim'inals Results in Tragedies'
Research demonstrates that children in adult mstltutrons are five times more likely to
be sexually assaulted twrce as likely to be beaten by staff, fifty percent more likely to
be attacked with a weapon,” and eight times more Ilkeiy to commlt suicide? than '

children confined in a juvenile facullty

» {n Ohio; six aduIt prisoners murdered a 17- year-oid boy while he was mcarcerated
in the juvenile cellblock of an 1 adult jail. ’ -

7 In Florida, a 17-year—old mildly retarded boy who pieaded guﬂty to sexual battery

was strangled to death by his 20-year cellmate. Both the youth's attorney and the

sentencing Judge had tried unsuccessfully to get the boy |nto treatment rather
_ ,than pnson

» In Iront_on, Ohio, a 15-year-old girl ran away from home overnight, then returned
to her parents, but was put in the adult county jail by the juvenile court judge "to
teach her alesson." On the fourth night of her confinement she was sexually
assaulted by a deputy jailer. More than 500 children:had been invarcerated in the
jail over a three year period, many for truanc 9/ and other status offenses (which
would not be crimes if commntted by adults) : :

# In Boise, ldaho, a 17-year-old boy was held in the adult jail for faihng to pay $73in
- traffic fmes Over a 14-hour period, he was tortured and finally murdered by other
prisoners in the cell. Another teenager had been beaten unconscious by the

" Jeffrey Fagan, Martin Forst, and T. Scont Vivona. “ Youth in Prisons and Trauuna bchools Perceptions and. Consequences of the
Treatment Custody chnonary Juvenile and Family Court Journal, vol. 40, no. 1, 1989 -

“Michaet G. Flaherty, " An Assessment of the National Incidence of Juvenile Suicide in Adult Jalls Lockups and Ju»en:ie
Detention Centers.” The University of lllinois, Urbana-Champaign, 1930

" Kristen Delguzzi. Prison Secmm Went Awry: Yourh Kifled Hd.-en 4dufrs Entered Cellblock, Cincinnati Inguirer, Apn] 30, 199¢.

' at B1.
' Douglas C. Lyons, Teenage Rapist Dies in Prison, Ft. Lauderdale Sun Sentmel June 12, 1997, at 3B.
* See Doe v. Burwell {Ohio). .

) —


http:unsuccessfully.to

same inmates several days earlier. More that 650 chiidren had been held in the
jail over a 3-year period, 42% for traffic offenses and 17% for status offenses.®

¥ In LaGrange Kentucky, a 15- -year-old boy was COnﬂned in the adult jail for
refusing to obey his. mother.. Soon after go got in the jail, he took off his shirt,
wrapped one sleeve around his neck and the other around the bars of his cell,
and hanged himself. Jail records showed that 1 390 children were held over a 4-
year penod most for mmor and status offenses.’

In rural Glenn County, California, a 15-year-old girl was taken to the local jal| for
staying out past curfew. After several days, she had' a detention héaring, but was
not released. When she went back to her celi, she hanged herseif 8

Y

A ¥

In Knox County, In_drana, a 17-year_-01d grrl was _held in the countyjarl for
shoplifting a $6 bottle of suntan lotion.. Despite a history of emotional problems,
she was put in an isolation cell. Several hours later, she committed suicide by
hangrng herself."

Research Demonstrates that Prosecuting Chlldren in Adult Court Doesn't
Work :

‘Recent research demonstrates that transferring children from juvenile court to adult
court does not decrease recidivism, and in fact may have the unlntended
consequence of increasing crime. . . _ -

| Two recent Florida studies comparing the recidivism rates of juveniles who were
transferred to criminal court with the recidivism rates of those who were retained in
the juvenile system showed that juveniles transferred to' adult court had significantly
‘higher rates of recidivism. Not only were those transferred more likely to re-offend,
but the research indicated that they did so aimost twice as quickly, and were _
arrested for more serious offenses, than youth who were retalned in the ;uvenrle '
court system and provided some form of treatment services.’ :

Another study, comparing youth in New York who were prosecuted in adult court
with youth with similar charges and prior records in New Jersey who were

" “Sec Yellen v. Ada County (1daho).

‘Sve Hom v. Oldham County (Kentucky).

¥ See Robbins v. Glepn County (California).

"See Whihite v, Kirkham (Indiana). :

"" Donna M. Bishop, Charles Frazier, et. al., The Transfer of Juveniles Fo Criminal Court: Does It Make A Difference?" 42 Cnme
& Delinquency 171 (April 1996). And see. Donna M. Bishop, Charles Frazier, et. at., “The Transfer of Juveniles t0 Criminal
Court: Reexammmg Recidivism Over the Long Term™ 43 Crime & Delinquency 548 (October 1997}
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- prosecuted in juvenile court, demonstrated that convictions were no more likely in
-adult court, punishment was imposed less swiftly, mcarceratlon was less Ilkely, and
sentences were nearly identical. " :

We Do Know What Works

- Protection — In 1974, Congress passed the Juvenile Justice and Delinquency
Prevention Act, making federal funds available for States to improve their juvenile
justice systems. To qualify for funding, States were required to assure that juveniles
would be separated from adults in all stages of custody and that "status offenders”
and non-offenders such as abused and neglected children would not be
incarcerated. In 1980, Congress amended the Act to require that States remove
juveniles from adult jails in response to studies which showed that despite the
separation requirements of the original Act, almost half.a -million children were still
housed in adult jails and lockups each year -- sometimes in solitary confinement -
cells or windowless rooms to achieve separation. '2 At the same time, Congress
. also created the flexibility needed by local law enforcement by allowing police to
- detain juveniles who are charged with delinquent oﬁenses for up to six hours in adult
~ jails, and in rural areas for up to 24 hours in adult jails to permit arrests and
appropriate lnvestlgatlon of a case. .

The Act has been tremendously'successful. Prior to the Act, States reported that as
many as 500,000 juveniles were held each year in adult jails and lockups.”™ That
figure has been reduced to approximately 10,000 in 1995, with the two states that
are no Ionger participating in the program accounting for over 7,000 of those
violations.'? Maintaining the separation and jail removal requirements in the federal
law is |mperat|ve Unfortunately, we know from experience what happens when
~children are left in jails and allowed contact with aduits -—.v1olence and tragedies.

Prevention -- The reSearch demonstr_ates that aggressive prevention programs and
alternatives to incarceration are most effective in reducing crime. Infact, when
asked to rank the Iong-term effectiveness of possible crime fighting approaches,
police chiefs picked " |ncreaS|ng investments in programs that help all children and
youth get a good start" as "most effective” nearly fur tnmes as often as "tying more

S Jeffery Fagan, 'The Comparative Impacts. ofJuvemle and Criminal Coun Sanctlm.s on Adolescent Felony Oﬂ'enders (1 991]
'* Michael G_ Flaherty, "An Assessment of the National Incidence of Juvenile Suicide in- Adult Jails, Lockups, and Juvenile
Detentzon Centers” The University of 1llinois, Urbana- Champalgn 1980 i '

° "Fixing a Broken System: A Review of the OJJDP Mandates,” hearing before. the Subcomnnttee on Youth Violence oFLhe

_ Senate Judiciary Committee,. 105" Congress, 1% sessmn(l99? (testimony ofShayBllchlk Admnistrator, QJJDP
4
fd .
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" juveniies as adults.""® Numerous studies have established the effectiveness of

prevention programs which successfully address the nsk factors that often lead to-
children engaging in delinquent activities. ;

» A study of the Big Brothers/Big Sisters mentoring program showed that children
participating in the program were 46% less likely to initiate drug use, 27% less
likely to initiate alcohol use, 33% less likely to commit assault, and skipped 50%
fewer days of school than children who did not participate in the program.’®

» A Columbia Universiiy study of low-income houISIng developments in which Boys
and Girls Clubs had been established showed that drug activity was 22% lower,

and juvenile arrests were 13% lower than in similar developments without a
Club."

A 1996 Rand study found that crime prevention efforts were three times more
cost-effective than .increased punishment. Arrests for students who participated
in graduation incentive programs were 70% lower than non-participants.'®

A 14

Studies of a number of community recreation programs showed that the services
are effective crime reduction investments that yield dramatic results. For
example, Cincinnati's violence prevention, education, social and recreation
programs resulted in a 24% drop in crime. A similarigang reduction program in
Fort Worth, Texas, resulted in a 26% drop in gang-related crime.™®

v

Congress should foliow the advice of law enforcement professionals and
others who have studied these issues and worked in the trenches and know
that increased incarceration and jailing children with adults will not solve any
problems and will only make the situation worse.

Prepared by the YOU_T_H LAW CENTER
1325 G Street, N.W.,, Suite 770

Washington, D.C. 20005
(202) 637-0377

- " McDevin, "Police chiefs Say More Govemments Investments in Kids are Ke\ to FlEhtu‘lE Crime," fight Crime: Invest in Kids
(July 1996)

'* Tierney, Baldwin-Grossman and Resch, "Making a Difference: An Impact Srudv of Big Brothersa’Btg sisters,” Public/Private
Ventures, November 1995.

' Schinke. Orlandi and Cole, "Boys & Girls Clubs in Public Housing Dev elopments Prevention Services for Youlh at Risk,”
Journal of Community Psychology 1992,

¥ Greenwood, Model, et. al., "Diverting Children from a Life of Crime: Measunng ‘Costs and Benefits," Santa Monica: RAND
Corporanon (1996}

*? Nationa! Recreauon and Park Association, "Bevond Fun and Games: emerging Roles of Public Recreation," (October 1994)
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The Honorable Henry I Hyde
Chairman

Committee on the Judiciary

United States House of Representatlves
'Washmgton ‘D.C. 20515

Dear Mr. Chaiman:

I am writing to provide you and the other conferees with the Administration’s views
regarding various provisions of S. 254 and H.R. 1501. As our children begin returning to school
later this month, the conference should seize the opportunity to make our schools and
communities safer by taking common-sense steps to keep guns out of the wrong hands, prevent
youth violence, and steer young people away from crime. We look forward to working with you
to reconcile the two bills and produce a balanced and bipartisan juvenile crime bill — with the
Senate-passed gun provisions — that effectively addresses juvenile crime 1ncludmg the
devastating irmpact of gun violence on our young people.

As the Adm[mstratlon s past juvenile crime proposals have demonstrated, we believe that
juveniie justice requires a balanced approach — one that couples tough sanctions that hold
juveniles accountable for their conduct with effective delinquency prevention and early
intervention measures. We must not lose stght of the fact that the overwhelming majority of our
Nation’s young people do not engage in crime or delinquency. Most of them are wonderful,
hopeful children who not only want to succeed, but also to live in and support safe and livable
communities. Indeed, it is critical to remember that in the approximately 20 years since this
.Nation began collecting the relevant data, the percentage of America’s youth ages 10-17 arrested
for a violent crime has never exceeded one-half of one percent. Therefore, we need to punish
appropriately that small portion of violent offenders. At the same time, we must help
communities and families provide effective, comprehensive support for the many millions of
young Americans who may be at risk for delinquency, but who ¢an be helped to become
productive and law-abiding citizens.

Just last week, the Centers for Disease Controt and Prevention (CDC) reported that
violent activity by America's teens dropped significantly between 1991 and 1997. The
percentage of teens who fepor'ted carrying guns and other weapons fell from 26 percent to 21
percent, while the percentage of teens who reported fighting fell from 43 percent to 37 percent,
Even more dramatic is the significant drop in juvenile arrest rates for violent crimes. The arrest
rate in 1997 was a furll 23 percent lower than in the peak year of:1994.
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Among the reasons for thése dramatic declines in youth violence is the infusion of -
community police officers into ¢ities and towns across the nation — law enforcement personnel
who have worked in close partnership with prosecutors, parents, school officials, and youth
workers, as well as with concemed govemment officials, practitioners, and citizen volunteers —
to help America’s communities get their young people back on track. The 106" Congress can
promote continued declines in youth crime by embracing a comprehensive approach to
community safety that includes support for law enforcement and for America’s youth.

We stand at a pivotal moment in our ongoing effort to reduce gun-related crime and
violence, especially as they affect our chiidren. Although the number of violent crimes
committed with firearms has fallen by 27 percent since 1992, 13 young people in America die
every day due to gun violence, In fact, the firearm homicide rate for children under 15 years of
age is 12 times higher in the United States than in 25 other industrialized countries combined.
The Columbine High School murders, the workplace shooting in Atlanta, and this week’s
shooting spree at the North Valley Jewish Community Center in Los Angeles underscore this
shocking statistic and provide a grim reminder of how much more we must do to reduce firearms
violence. We can — indeed we nust - build upon the successes of existing state and federal laws
to provide greater protections for our children and all of our citizens, and make it more difficult
for young people and criminals to get their hands on guns in the first place.

Our specific views, detailed in the accompanying document, reflect our overall approach
to protecting public safety by strengthening law enforcement efforts, enhancing support for
children through effective prevention measures, and keeping guns out of the hands of criminals
and children. It will take common-sense measures like the Senate gun provisions to make our
strategy a reality. '

First, the federal government must support the comprehcr:lsivc efforts of state and local
govermments that handle the vast majority of issues concemning children, families, and
communities, including the ¢rime and delinquency that can result when any of those begin to
falter. Consequently, the Administration believes it is a critical federal responsibility to provide
adequate funds to states and communities, supporting the spectrum of necessary activities in a
way that ensures both necessary flexibility and the fundamental protection of juveniles.

Second, although we provide direct federal investigative and prosecutorial resources in a
relatively small number of juvenile cases, we need to have strong laws in place for those
occasions. Notably, since the majority of these cases arise in Indian country, we must pay
particular attention to the needs of the tribes in the creation and éxecution of laws concerning
juveniles in the federal system. '

Third, in order to protect the safety and well-being of juveniles throughout the Nation, we
simply must have sensible, effective measures to keep guns and explosives away from them, and
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from criminals who would harm them and the rest of us. In 1997,:74 percent of the homicides
committed by 18- to 20-year-old offenders involved firearms. And from the mid-1980s to the
early 1990s, youth homicide victimization rates doubled, increasing at a higher rate than any
other violent crimes for which statistics are available. We urge the conferees to ensure that
measures to restrict youth access to guns are included in the final bill.

Our detailed analysis and comments concerning H.R. 1501 and S. 254 are provided in the
attached document. First, however, we would like to highlight several specific provisions that
the Administration believes must be included in the final juvenile crime b;ll that 1s forwarded to
the President for his signature.

Close the gun show loophole. The Brady Law’s background check requirement has worked to -
prevent more than 400,000 illegal, over-the-counter gun sales to félons_, fugitives, and other
-prohibited persons. The Brady Law’s requirement, however, does not apply to the many guns
sold by unlicensed gun sellers at gun shows. In a bipartisan vote, the Senate passed a provision
that would close this loophole in the Brady Law, and would also allow law enforcement to trace
firearms sold at gun shows if those firearms were later used in cime. The Senate provision does
this without weakening current law, creating any new bureaucracies, or intruding on the interests
of law-abiding gun buyers and sellers. The Administration strongly supports the Senate’s gun
show provision and the instruction — approved overwhelmingly by the House — that the conferces
. produce a final bill that includes meaningful legislation to close the gun show loophole once and
for all. : :

. Require safe storage devices to be sold with every handgun. Safety locks and gun lockboxes can
prevent some crime and many accidental shootings. Every gun sold in the United States by a
licensed firearms dealer should have such a device with it. The Admlmstratlon supports the
Senate’s provision requiring such devices to be sold with every hand gun.

Keep guns out of zhe hands of persons who have committed serious Juvenile offenses, Our
federal gun laws recognize that persons who commit serious violent cnminal offenses should not
be allowed to possess firearms. However, persons who commit serious drug or violent criminal
offenses as juveniles are not prevented from owning firearms once they reach the age of
majority. This is simply wrong. Although the Senate passed a measure designed to address this
problem, the provision contains language that could delay its implementation indefinitely. The
Administration looks forward to working with the conferees on this important provision.

Ban the importation of large-capacity ammunition clips. The 1994 Assault Weapons Ban was
passed to limit the general public’s access to assault weapons and magazines with a capacity of
more than 10 rounds. The 1994 law, however, confained a provision to allow possession and
importation of existing large capacity ammunition clips. This has led to an influx of imported



The Honorable Henry J. Hyde
Page 4 _
September 8, 1999

large capacity clips. The Senate passed a provision — which the Administration fully supports —
to close this loophole.

Prohibit youth from possessing assault weapons. As noted earlier, youth gun access remains an
especially serious problem. S. 254 includes a provision prohibiting anyone less than 18 years of .
age from possessing a semiautomatic assault weapon. The Administration supports this sensible
prohibition, but believes that it does not go far encugh. Congress should adopt the
Administration’s proposal to prohibit anyone less than 21 years of age from possessing assault
weapons and handguns. '

Provide effective firearms enforcement. Over the past several years, the Justice and Treasury
Departments have supported several innovative and effective ﬁr'egﬁns enforcement programs
around the country, including Project Exile in Richmond, Virginia and Operation Ceasefire in
Boston, Massachusetts, among others. Every one of these programs has been developed
collaboratively by state and local — as weil as federal — officials and tailored to address the gun
violence problem specific to the locale by enforcing the toughest laws available. These
partnerships have resulted in a significant increase in the overall number of firearms prosecutions
in this country. 'Since 1992, the combined number of federal and state firearms convictions is up
sharply, and about 22 percent more criminals were incarcerated for state and federal weapons
offenses in 1996 than in 1992. The number of federal gun cases in which the offender gets five
_Or more years in prison is also up by more than 25 percent. We support giving our United States
Attorneys and the Bureau of Alcohol, Tobacco and Firearms the resources they need to work
with state and local authorities in developing and expanding individualized firearms violence
reduction programs in their jurisdictions, However, the Senate and House Bills include
provisions that would diminish the effectiveness of these programs by mandating the wholesale
federalization of crimes even when state or local laws provide more stringent penalties, and
would prevent states from implementing their own intensive firearms prosecution programs.
These provisions should be dropped. '

Strengthen firearms and explosives laws. We strongly support provisions in the Senate and
House Bills to strengthen our federal firearms and explosive laws. For example, we support
strengthening the crime gun tracing system and increasing the penalties on “straw purchasers”
and others who facilitate illegal gun trafficking; prohibiting juvenile possession of explosives;
and extending background checks and permit requirements to the purchase and possession of
explosives by adults.

Prevent juvenile crime before it starts. We appreciate the inclusion this year of significant
funding provisions that reflect the Congress’ commitment to fund juvenile crime prevention. We
urge the conferees to adopt the Senate Bill’s 25 percent carve-out for prevention from the
Juvenile Accountabz?rty Block Grant, and to ensure adequate targeted funds for primary
‘prevention.
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Reform the federal juvenile justice system. As stated above, the federal government plays a smatil
but vital role in investigating and prosecuting juvenile cases. Fedtj;ral prosecutors need certain
additional tools to bring their cases in a just and efficient way, and in'a manner that does not -
unduly burden victims, witnesses, or the resources of the courts. However, these additional tools
need not compromise unfairly the rights or interests of juveniles. We urge the conferees to adopt
an appropriate balance, as described in the accompanying views letter.

. Preserve the “core requirements.” States need flexibility to develop and implement their own

. juvenile justice policies. However, there are certain fundamental areas in which we know — from
documented, tragic expenence — that federal baselines save lives. The four “core requirements”
that serve as funding conditions in the Juvenile Fustice and Delinquency Prevention Act of 1974,
as amended, have protected thousands of juveniles in state juvenile justice systems from sertous
physical and emotional harm, and have addressed the critical issue of racial disparity in the
juvenile justice system. The Administration commends the House and Senate for the substantial
steps they have taken to protect these requirements. We are disappointed, however, with the
Senate’s virtual elimination of the requirement relating to Disproportionate Minority
Confinement, and we urge the conferees to retain that requirement as the House has done.
Additional recommendations concerning these requirements are detailed in the accompanying
views letter. :

Break the link between mental health problems and crime. We must take seriousty the
relationship between mental illness and delinquency. Too often, children with mental health
problems end up in the juvenile justice system having never been treated for their problems, and
then, once in the system, still do not get the care they need. We commend both houses for
adding provisions to their bills this year that begin to address mental health needs in the juvenile
justice system,

Ensure juvenile justice resources for Indian tribes. While Juvemle crime has fallen on average
nationwide, it is rising in Indian country. The Administration urges the conferees to make Indian
tribal governments directly eligible for all of its juvenile justice funding streams. Eliminating the
state “pass-through™ gives appropriate deference to tribal sovereignty and streamlines the process
for getting funds to tribal communities. In addition, we strongly advise the conferees to include
section 1626 of the Senate Bill, which provides much-needed amendments to the federal criminal
code to address crime in Indian country, in the final bill,

We note that this letter and the accompanying document incorporate the analysis of the
Departinent of the Treasury on the firearms provisions, and that the Department of Education
will separately communicate the Administration® J views conceming certain provisions under its
jurisdiction. ;
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_ We hope that the conferees will ensure that the final bill includes the major provisions we
have described above, as well as the comments included 1n our accompanying views letter. We
are sending simitar letters to Chairman Hatch and Chairman Goodling. Of course, we are ready
to work with the conferees and their staff, as needed, to accomplish these goals.

Sincerely,

Jon P. Jennings - :
Acting Assistant Attomey General

cc: The Honorable John Conyers, Jr.
Ranking Minority Member
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INTRODUCTION

This document contains the detailed views of the United States Department of Justice,
including the views of the Department of the Treasury with respect to the firearms and
explosives provisions, on H.R. 1501, “Juvenile Justice Reform Act of 1999” and its companion
bill, S. 254, “Violent and Repeat Juvenile Offender Accountability and Rehabilitation Act of
1999,” which was the basis for the Senate amendment to H.R. 1501,

. Part I of this 'document addresses S. 254 and provisions of the House-passed version of
H.R. 1501 that correspond to it, where those correspondences exist_. Remaining provisions of the
House-passed version of H.R. 1501 are addressed in Part II. -

Page numbers in parentheses throughout this document refér to the Senate and House
versions of . 254 and H.R. 1501, respectively. For 8. 254, they refer to the GPO version of the
bill as it was engrossed in the Senate. For H.R. 1501, they refer to the GPO version of the bill
" that was placed on the Senate calendar (number 165) on June 23, 1999, Unless otherwise
indicated, references to “the Department” are to the Department of Justice.
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PART I -S. 254 AND EQUIVALENT
PROVISIONS OF H.R. 1501

TITLE I - JUVENILE JUSTICE REFORM

Title T of S. 254 and Title IT of HLR. 1501 concern chapter 403 oftitle 18, United States
Code.” One of the most prominent features of both titles is substantial reform of the means by
which federal prosecutors may proceed against juveniles as adults.

At present, the decision whether to charge a juvenile as an adult is, in all cases, made by
the federal court. Except where transfer is mandatory (in the case of certain recidivists), the
government has the burden of persuading the court that prosecution as an adult is in the interest
of justice. Under H.R. 1501, the court would be removed altogether from the process of
determining whether to charge a juvenile as an adult; that decision would be made by the
prosecutor, with no judicial review. Indeed, in some circumstances under H.R. 1501, the federal
prosecutor would be required to proceed against a juvenile as an adult, unless he or she certified
that it was in the interest of justice to proceed otherwise. Under S. 254, the court would continue
to have a role in the decision whether to prosecute a juvenile as an adult, except with respect to
‘juveniles 16 years of age or older charged with the most serious violent or drug offenses. In all
other instances, the court, upon the defendant's motion, would review the prosecutor's decision to
seek adult prosecution, but the burden of persuasion would be on the juvenile to convince the
court that juvenile, rather than adult, proceedings were in the interest of justice.

In place of either of the above measures, the Department would prefer a scheme that
essentially leaves the current system intact, whereby the_prosecutdr must apply to the court for an
order transferring the juvenile for adult prosecution. The only exception would be for juveniles
16 or older charged with one of the most serious crimes— namely, murder, voluntary
mansiaughter, assault with intent to commit murder, aggravated sexual abuse, robbery,
carjacking, and certain serious drug trafficking offenses, or an attémpt or conspiracy to commit
any of these offenses. In those cases, the determination to prosecute a juvenile as an adult
would lie solelyin the hands of the federal prosecutor. In addition, in all other cases, where the
prosecutor applied to the court, there would be two measures designed to speed proceedings in
light of the interests of victims and witnesses: expedited judicial review of the prosecutor's
application, and elimination of the juvenile’s right of mterlocutory appeal. The Department
believes that this scheme both protects the fundamental interests of juveniles and permits
prosecutors to proceed with appropriate dispatch. We urge the conferees to adopt this approach
and are prepared to work with staff on appropriate language to accomplish this purpose.

Closely related to the question of by what means federal pfosecutors may try juveniles as
adults is the question of for which crimes federal prosecutors may try juveniles as adults. S. 254.
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permits adult prosecution for any felony. H.R 1501 would permit adult prosecution for an
enumerated list of felonies and misdemeanors. In our view, the predicate offenses permitting a
transfer for adult prosecution need not and ought not be expanded 'to the extent proposed in either
the Senate or House bills, but should retain the scope of current law, except for the addition of
conspiracies to commit drug trafficking violations, so as to enable adult prosecution of the
leaders of drug gangs. (The conferees may also want to consider the additional “misdemeanor”
of possession of a gun in the schoolyard; see discussion below, page 9.) K

_ In addition, the House and Senate bills take several important steps in the area of federal
| ~ juvenile justice reform. Each would alter present law so that federal juvenile delinquency

- proceedings are presumptively open, rather than closed, to the public This measure, which
follows the lead of many states in this area, i1s important in order to preserve the continuing
confidence of the public in theJuvemleJustlce system. Second, both bills extend the possibility
of confinement upon adjudication as a delinquent until age 26, and permit the imposition of other
sanctions such as fines and supervised release. Under both bills, fecords of federal juvenile
dehnquency adj udications would be kept and maintained in a more appropriate fashion and will
be better available for law enforcement and other purposes. And finally, each bill would
continue the authority of Indian tribes to determine whether to allow the prosecution as adults of
younger Indian juveniles for acts committed in Indian country (though H.R. 1501 applies this
"opt-in" provision only to 13 year olds rather than, as we recommend, 13 and 14 year olds).

Although we prefer the approach described above over either of the two bills, as between
S. 254 and H.R. 1501, the Department of Justice favors the approach in S. 254, because it
maintains a greater role for the court in the determination whether to bring adult charges against
ajuvenile, and is closer to the Department’s position. In addition, the Senate bill takes important
.steps to prohibit the commmglmg of juveniles and adults in federal. custody, whereas H.R. 1501
does not.

Unlike H.R. 1501, however, which is generally well draﬂ:ed to accomplish its purposes,
S. 254 contains several flaws which, unless corrected, would render it unacceptable or even (in

one instance) unenforceable. The following identifies the main problems in S. 254.

CHOICE OF FEDERAL OR STATE PROSECUTION,

In response to valid concerns about the over-federalization of juvenile crime in earlier
drafts of the bill, S, 254 corrects that imbalance. Indeed, it now goes so far in the other direction
that the Department is concerned that S. 254 as written could jeopardize all federal prosecutions
of juveniles.

S.254 § 102, amending 18 U.S.C. § 5032(a}(2)(B) (pages 15-16}, would require federal
prosecutors to “exercise a presumption” in favor of referral to a state or Indian tribe that has
penal provisions criminalizing the conduct at issue and that has jurisdiction over the juvenile,
unless the prosecutor certifies that the state or tribe declines or will-decline to assume jurisdiction
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“and” that there is a substantial federal interest in the case. This is — as to those predicate crimes
for which there is now the ability to independently assert federai jurisdiction over acts of juvenile
delinquency upon a certificate of substantial federal interest (essentially violent felonies, certain
drug felonies, and misdemeanor violations of the Youth Handgun Safety Act (see the first

paragraph of 18 U.S.C. § 5032) - contrary to present law and would create extremely serious
obstacles to appropriate federal prosecutlons :

H.R. 1501 continues current law by using “or” rather than “and”. ' See H. R 1501 § 201,
We hope that the conferees wiil adopt the House approach to this issue.

_ The Department is also concerned about the ambiguity of,the phrase “exercise a
presumption.” It is not clear to us what this phrase is intended to mean. If “exercise a
presumption” means that the prosecutor must refer the case to a state or tribe in the
circumstances described (note that the word. “presume” alone would not carry this meaning, but
“exercise” a presumption may well mean that the prosecutor must honor the presumption by
making the referral), then the use of “and” will effectively preclude a federal role in juvenile
proceedings and prosecutions, except in the rare case where the prosecutor can certify that the
state or tribe has declined or will decline jurisdiction. Thus, no matter how strong the interest is
in proceeding federally with the case, federal prosecutors would be prevented from going
forward. For example, many Indian tribes have criminal codes that include even the most serious
violent offenses such as murder, even though they are limited in meting out punishment to a
maximum of one year in prison. The great majority of juveniles prosecuted federally are Indians
who are subject to the concurrent jurisdiction of tribal courts; however, there is also an
overriding federal interest in these cases in part because of the inadequacy of potential
punishment by the tribal authorities. But under S. 254, however, unless the tribe indicated it
would not prosecute, the United States could not try the individual. This would have devastating
consequences for public safety, which the Department wants to avoid

On the other hand, the phrase “exercise a presumption” could be construed merely to
create a presumption that the prosecutor can ignore for good cause. Such a construction would
"give rise to.other concems. The bill neither sets forth a standard for overcoming the
presumption, nor provides for-a certificate addressing this possibility. Thus, the Department is
concerned that, at the very least, if a prosecutor went forward with a federal proceeding, the
government would be forced to litigate over whether it had properly decided to honor the
“presumption” in favor of referral to the state or tribe. Nothing in the bill makes this a non-
litigable issue. ' '

In short, either interpretation of this phrase presents serious difficulties and is at odds
“with both current law and sound policy. Indeed, this problem is 5o serjous as to potentially
render all of Title I unenforceable, and untess this problem is corfreéted, the remaining issues
with Title 1, discussed below, may be irrelevant. The Departmerit is hopeful that the drafters did
not intend this result, and that this provision can be adjusted in conference to preserve the
structure of current law, i.e., so that as to felonies (and misdemeanors under the Youth Handgun
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Safety Act, as well as the Gun-Free School Zones Act, as discussed below), federal cognizance
over the juvenile can be obtained upon certification of a substantial federal interest alone. One
way to accomplish this is to amend S. 254 § 102, amending 18 U.S.C. 5032(a}(2)(B) (pages 15-
16), by striking “and” between clauses (i} and (ii) and inserting “or”, and by inserting at the
beginning of clause (ii) the following: “in the case of a felony offense or an offense under section
924(a)(4) or (6) of this title”. = ' :

ADULT PROSECUTION MAY RETREAT FROM CURRENT LAW

S.254 § 102, amending 18 U.S.C. § 5032(3)(1)(B) (page 14), would require prosecution
as an adult (i.e. criminal prosecution) of any person over age 14 charged in federal court with
certain felonies. Under current law, violations of 18 U.S.C. § 922(x) (juvenile in possession of a
handgun), a misdemeanor, can also result in adult prosecution. In order to carry forward this
ability under S. 254, the Department urges the conferees to add a reference to 18 U.S.C. § 922(x)
{or to its penalty provision, 18 U.S.C. § 924(a}(6)) if that offense is not elevated under the bill to
felony status. The equivalent House provision is found in H.R. 1501 § 201, amending 18 U.S.C
§ 5032(b)(4) (page 65). Under S. 254 § 601, amending 18 U.S.C. § 924(a) (page 362), the basic
possession offense is left as a misdemeanor (see page 362), but under S. 254 § 851, amending 18
U.S.C. § 924(a) (page 390), it is made a five-year felony. IfS. 254 § 601 prevails, 18 U.S.C. §
922(x) should be added to 18 U.S.C. § 5032 as a predicate for adult prosecution notwithstanding
its misdemeanor status. (The Department also notes a technical flaw in § 851 of S. 254 in that,
on page 390, line 14, the reference to 922(x)(2) should be to subsection (x)(3), as this is the
possession offense (see page 393), whereas subsection (x)(2) is the transfer offense. Also, on
page 394, line 7, “temporary” should be inserted before “possession,” just as that word appears
on line 4, to clarify that the possession for the specified exempted activities is temporary.)

_ !
Another potentially troublesome omission in S. 254 (also one mirrored in current law)

‘with respect to adult prosecution is the Gun-Free School Zones Act, 18 U.S.C. § 922(q) (see P.L.
101-647 §1702(a})). This offense, notwithstanding its five-year maximum prison term, contains
the unusual language, set forth in the penalty provision, 18 U.S.C. § 924(a)(4), that it must be
- considered as a misdemeanor “for the purpose of any other law.” Unless this language is -
changed, no adult prosecution under the proposed revisions to 18 U.S.C. §-5032 will lie for a §
922(q) violation, nor could a fingerprint-supported record for this offense be kept under
proposed 18 U.S.C. § 5038 relating to an adjudication of delinquency. S.254 § 108, amending
18 U.S.C. § 5038 (page 40). Although state and local authorities'will handle the vast majority of
these cases — as is appropriate, removing the misdemeanor language from the penalty provision
~ of the Gun-Free School Zones Act would allow for federal prosecution as an adult under the

amended § 5032 for certain serious v101at10ns of 18US.C. § 922(q) Absent amendmg the
penalty for 922(q), listing the statute as a predicate for adult prosecution remedies the bar to an
adult prosecution but not the record keeping problem. For these reasons, the Department
supports the language in H.R. 1501 that lists 18 U.5.C. § 924(a)(4) as a predicate for adult
prosecution (H.R. 1501 § 201, amending 18 U.S.C. § 5032 (page 65)).
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REVIEWABILITY OF CERTIFICATION

The Department is concemed about some of the provisions rejated to certifications for
federal prosecution because of the possibility that they could be construed to provide for
inappropriate court review of prosecutorial decisions. 'S. 254 § 102, amending 18 U.S.C. §
5032(a)(1)(B) (page 14), states that a juvenile may be prosecuted in federal court “upon .
certification by the Attorney General (which certification shall not be subject to review in or by
any court, except as provided in subsection (d)(2}).” Subsection (d)(2) on page 17 however,
permits the juvenile to move the court to order that the juvenile be proceeded against as a
delinquent. The Senate bill does not on its face permit the court to review the government’s

- certification that a state has declined jurisdiction or that a substantial federal interest exists. The
latter addresses a very different issue from the one posed by the juvenile’s motion. The motion
asks the court to consider whether a delinquency proceeding - rather than an adult prosecution —
is in the public interest; the prosecutor’s certification is that a federal proceeding, rather than
deferral to a state or tribe, is appropriate. Yet by including the “except as provided in subsection
(d)(2)” phrase in section 5032(a)(1)(A) and (B), the bill creates an ambiguity and will likely give
rise to claims that the certification is indeed reviewable in the subsection (d)(2) process.

~ Currently, six of the seven courts of appeals that have addressed this question have
determined that a prosecutor’s certification of the existence of a “substantial federal interest”
under 18 U.S.C. § 5032 is not subject to review, but rather “is an inreviewable act of
prosecutorial discretion”. United States v. Smith, 178 F.3d 22 (lét Cir. 1999) (so holding and
collecting the cases). Indeed, as many of these courts have noted, to hold otherwise might
violate the constitutional separation of powers, because the decision whether to bring-a federal
prosecution is committed exclusively to the Executive Branch. i

To the extent that provisions of S. 254 may intend or require that courts be pe|rmitted to
review these prosecutorial decisions, the Department strongly opposes them. Courts |are not
equipped to make or review such determinations — which are quintessential prosecutonal
judgments ~ and it would be extremely difficult, if not impossible, to develop objective standards
by which courts could carry out such a review function. Indeed, for similar reasons, courts have
no role in reviewing prosecutors’ decisions whether to institute adult prosecutions (or to defer to
state jurisdiction) or in reviewing whether the “public interest” (the applicable statutory standard,
18 U.S.C. § 6003(b}) reqmres that a person be offered 1mmunlty

Accordingly, the Department strongly recommends that tho conferees delete the “except”
phrase on page 14, lines 1-2 and 14-15 of S. 254 § 102, amending 18 U.S.C. § 5032 (page 14).
|
The House bill does not contam this problem because, as prevnously noted it eliminates
any court involvement in the decision to prosecute a juvenile as an adult, and it includes an
express statement of the judicial nonreviewability of the certlﬁcatlon ofa substanttal federal
interest.
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EXPEDITED DECISION

One of the principal difficulties under current law is the potential for delay in courts
making transfer decisions. S.254 § 102, amending 18 U.S.C. § 5032(d)(4) (page 19), |allows the
juvenile 30 days (instead of 20, as we would prefer because it is consistent with current law) to
make a reverse wajver motion. {There is no comparable provision in H.R. 1501.) For|this
reason, the Department urges the conferees to insert language in proposed § 5032(d)(4) to
encourage the court to deal with the motion expeditiously, as is done for an appeal under
subsection (d)(5) on page 19. _ _ . |

MANDATORY ADULT PROSECUTION

S.254 § 102, amending 18 U.S.C. § 5032(a)}(1)(C), requires adult prosecution if a
juvenile was previously federally convicted as an adult. The Department is concem'ed; about the
policy implications of this provision, especially since S. 254 broadens the predicates for adult .
prosecution to include all felonies and enhances the discretionary power of prosecutors to seek
adult prosecution. The practical effect of 2 mandatory adult prosecution feature may be to cause
federal prosecutors, when they do not wish to proceed against a juvenile as an adult, to refer the
case to State or tribal authorities, even though there is a substantial interest in proceeding
federally against the juvenile as a delinquent. The Department recommends that the conferees
delete this potentially counterproductive provision. If the conference were to decide to retain the
provision in some form, it should be redrafted to treat prior state convictions in the same manner
as prior federal prosecutions, as is the case with current law, which contains a mandat_'ory adult
prosecution feature for recidivists, and treats both federal and staté prior convictions identically
for this purpose. See the final sentence of the fourth undesignated paragraph of 18 U.?.C. § 5032.

H.R. 1501 contains no mandatory adult prosecution feature, although for the II!IOSt serious
acts, it in effect includes a presumption of adult prosecution by making it necessary, in order to
avoid such prosecution, for the United States Attorney to certify that “the interests of public
safety are best served by proceeding against the juvenile as a juvenile.” See H.R. 1501 § 201,
amending 18 U.S.C. § 5032(b)(2). We oppose placing this onus on the United States|Attorney.

DEFINITION OF “ADULT INMATE” - : |

1

The Department notes a technical difficulty in the definition of “adult inmate.” In S. 254
§ 103, modifying 18 U.S.C. § 5031 (page 28), the definition of “‘adult inmate” should be changed
_ by adding “charges of " after “awaiting trial on” and by striking “‘¢riminal charges” and inserting

“an offense.” ! '
. |

Even if this technical correction is made by the conferees, the Department also notes a
much more serious substantive concern, The interaction between the definitions of “juvenile”
and “adult inmate” in S. 254 §103 creates a major problem with respect to the provisions in the
bill governing the housing of detained juveniles prior to disposition under 18 U.S.C. § 5035
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(pages 33-34). The prohibition {(on page 34, lines 5-8) against detaining any “juvenilzla” in an
institution where the juvenile has physical contact with “adult inmates,” and the definition of
“yjuvenile” to include certain individuals who are between 18 and 21 for purposes of j 1:1venile
delinquency proceedings combine to mean that such persons cannot be housed with anyone, even
including other persons between the ages of 18 and 21 awaiting juvenile trial (even a co-
defendant of the same age). This is so because the definition of “adult inmate” overlaps with the
defimtion of “juvenile” and includes persons over 18 who are awaiting trial on chargés of
juvenile delinquency, the very same class of persons covered by the definition of ¢ Juvemle” n §
5031(2)(B). To correct this anomaly, the Department recommends that the conferees|ehm1nate
the overlap in definitions by restricting the category of juveniles prohibited from pre-disposition
physical contact with adult inmates to those juveniles who are under 18. This result can be
accomplished by inserting after “A Juvemle” on line 5, either “(as defined in 18 U.S. C §
5031(2)(A))” or “under 18 years of age”. |

JuDICIAL OFFICERS; OFFENSES COMMITTED WHILE ON RELEASE -

The Department recommends that in S. 254 § 105, amending 18 U.S.C. § 503|4
(beginning on page 31), all references to “magistrate” be changed to “judicial officer,” asis -
accomplished in H.R. 1501. See H.R. 1501 § 208, amending 18 UJ.S.C. § 5034 (page [76).

In addition, the Department recommends amehding S. 254 § 105, amending 18 U.S.C. §
5034(d)(1) (page 32), to refer only to misdemeanors. As regardsany felony commltted by the
juvenile while on release, 8. 254 § 102, amending 18 U.S.C. § 5032 {page 14), already permits
adult prosecution on the proper certification. Thus, the proposed § 5034(d)(1) only makes sense
if it is intended to permit adult prosecution for a misdemeanor committed by the juvenile while
on release. We do not object to such authority. The bill can be perfected by striking “Federal
criminal offense” on page 33, line 1, and inserting “Federal misdemeanor offense” (or just
“Federal misdemeanor”). H.R. 1501 contains no comparable provision permitting adult
prosecution of a juvenile who commits a federal misdemeanor whlle on release from!federal
charges.

SPEEDY TRIAL

The Department supports S. 254 § 106 and H.R. 1501 § 205, both of which would extend
the amount of time available for adjudications of juvenile delinquency cases. Howéver, we
recommend that the conferees adopt the Senate’s 70-day provision, which is the same amount of
time available for adult criminal adjudications. . I

RESTITUTION : ' , . ‘
| | |
With respect to S. 254 § 107, amending 18 U.S.C. § 5037 (page 36), the Department
recommends that the reference on line 18 to an order of restitution under “section 36:63” be

amended to read “section.3556.” (H.R. 1501 includes the correct reference in § 206.) The
' _ : 1
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former reference is limited and does not include other restitution proﬁisions such as those in §
3663A. 18 US.C. § 3556 incorporates all restitution statutes. o |

The Department recommends that S. 254 § 108, amending 18 U.S.C. § 5038(b)(2) (page
39), be amended to include both the Youth Handgun Safety Act and.the Gun-Free School Zones
Act (18 U.S.C. § 924(a)(4) and (a)(6)), unless these offenses, presently misdemeanors, are
elevated to felony status. Otherwise, the Départment is concerned that no adequate record
relating to juvenile adjudications will be maintained. H.R. 1501 § 207, amending 18 U.S.C. §
5038(c) (page 75), includes § 924(a)(6) but not (a)(4). Also, the Department recommends that on
page 40 of S. 254, lines 7-8, “aggravated sexual abuse” (18 U.S.C. § 2241) and “sexual abuse”
(18 U.S.C. § 2242) replace “rape” in the list of offenses for which records are to be maintained.
“Aggravated sexual abuse” and “sexual abuse” are the terms now used under federal law. Also,
the Department recommends adding “assault-with a dangerous weapon” to the short list of
-offenses on page 40 that the FBI is required to disseminate in the same manner as adult criminal
history records. - - ‘

RECORDS OF GUN-RELATED MISDEMEANORS

JUVENILE RECORDS AND EXPUNGEMENT .

The Department supports much of S. 254 § 108, amendmg 18 U.S.C. § 5038 (beglnnmg
page 37), making juvenile records available to victims for the specified purposes. A similar
provision appears in H.R. 1501 § 207, amending 18 U.S.C. § 5038 (page 42), and allows release
of juvenile records to victims, which we similarly endorse. ‘ ‘

However, the Department is concerned about this provision’s amendment to 18 U.S.C. §
503 8(c) (page 42}, providing for a petition to have a juvenile record expunged “after é period of
S years.” The Department takes the position that records of Juvemle adjudications areT historical
facts and should not be removed from the FBI database merely because a court concludes that a
juvenile is no longer dangerous. In any event, such records would still exist in the court and
would be required to be considered in sentencing. Moreover, the provision fails to deﬁne the
time from which the five-year period is to be measured. At a minimum, the pr0v1510n should
state that the period commences only after all aspects of the sentence have been sa‘usﬁed
(including fines and restitution); however, the Department would ‘prefer to strike § 5038(c) in its

entirety. H.R. 1501 contains no expungement of juvenile records. prov151on

PLACEMENT OF ADJUDICATED DELINQUENTS OVER AGE 18 IN ADULT FACILITIES

The Department has serious constitutional concerns with the provisions in Title IT of
H.R.1501 that would permit, or even require, juveniles adjudicated delinquent to be ifncarcerated
“with, and on the same terms as, adults. Provisions in Title I of 5.254 would appear to mandate
that, in certain cases, juveniles adjudicated delinquent be incarcerated with, and on th:e same
terms as, adults after they reach their eighteenth birthday. These provisions would raise serious
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constitutional concerms with respect to other important procedural aspects of the juvenile justice
system — in particular, the fact that juvenile delinquency is subject to non-jury adjudication.

|
Section 201 of H.R. 1501 would amend 18 U.S.C. § 5032 to establish, in § 503:2(a)(2)
(page 61), expanded authority for a juvenile to be “proceeded against as a juvenile in a court of
the United States” in many circumstances, including where the Attomey General certifies to the
court that “there is a substantial Federal interest in the case or the offense to warrant the exercise
of Federal jurisdiction” (proposed § 5032(a)(2)(B)(i1) {(page 62)). Section 206 of H.R. 1501 in
turn would, inter alia, amend 18 U.S.C. § 5037(c) (page 71) to provide that:

[tThe term for which official detention may be ordered for a juvenile found to be a
juvenile delinquent [under § 5032] may not extend beyond the lesser of —

(1) the maximum term of impriscnment that would be authorized if
the juvenile had been tried and convicted as an adult;

1
1

'(2) ten years; or
(3) the date when the juvenile becornes twenty-six years old.

The Senate bill, while not identical, contains similar provisions. Section 102(a) of §.254
would amend 18 U.S.C. § 5032(a){(1)(D) (pages 14-15) to provide that a juvenile alleged to have
committed a federal offense shall, except in specified circumstances (see, e.g., proposed
§§ 5032(a)(1)(A)-(C), 5032(a)(2) (pages 13-16)), be tried in federal court “as a juvenile.”
Section 107(3) of S,154 would amend 18 U.S.C. § 5037(c) (page 37) to provide: :

(¢) The term for which official detention may be ordered for a juvenile found to be a
juvenile delinquent may not extend beyond the earlier of the 26th birthday of tihe juvenile
or the termination date of the maximum term of imprisonment, exclusive of any term of
supervised release, that would be authorized if the juvenile had been tried and|convicted
as an adult. No juvenile sentenced to a term of imprisonment shall be released from
custody simply because the juvenile attains the age of 18 years.

Under current law, by contrast, a juvenile adjudicated delinquent can be detained past his or her
twenty-first birthday only in certain cases where the juvenile was between eighteen and twenty-
one years old when adjudicated delinquent. See 18 U.S.C. § 5037(c)}(2). Both the House and
Senate bills would, therefore, expand significantly the numbers of juveniles who could be
detained beyond their twenty-first birthday as a result of an adjudication of delinquen|cy.
While these proposed provisions may not, standing alone, raise constitutional ‘concems,
their inclusion in the bill, in conjunction with 18 U.S.C. § 5039 (discussed below), would
increase the likelihood that courts will conclude that other important aspects of the juvenile
justice system are unconstitutional. In particular, under federal law there is no right to a trial by
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jury in juvenile delinquency proceedings. See, e.g., United States v. Cuomo, 525 F.2d 1285,
1292-93 (5th Cir. 1976). There is a serious risk that enactment of provisions such as|those
described above would threaten the constitutionality of delinquency proceedings conducted
without affording the juvenile a nght to a trial by jury. '

In McKeiver v. Pennsylvania, 403 U.S. 528 (1971), the Silpreme Court indicated that the
more closely the consequences of an adjudication of delinquency resemble the consequences of a
criminal conviction, the more likely it is that the Constitution would require such adjudications
to be conducted with the procedural protections that the Constitution prescribes for trials of
adults, such as the right to be tried by a jury. In McKeiver itself, the Court held that la juvenile
was not constitutionally entitled to a jury trial under the state's Juvemle justice system The _
McKeiver plurality made clear, however, that it would have reached a different resullt had it been
convinced that the juvenile system ultimately did not differ in purpose and effect from the adult
criminal system, explaining that those who equated the juvenile and adult systems had chosen "to
ignore, it seems to us, every aspect of faimess, of concern, of sympathy, and of patemal attention

that the juvenile courts system contemplates " Id. at 545. g

The state system at issue in McKeiver did not permit adjudicated delinguents|to be
incarcerated with adult convicts. That would not, however, necessarily be true of adjudlcated
delinquents in the federal system with respect to terms of detention between their twenty-first
and twenty-sixth birthdays, in light of certain provisions in 18 U S.C. § 5039.

Section 5039 currently provides that “[n]o juvenile committed, whether pursuant to an
adjudication of delinquency or conviction for an offense, to the custody of the Attorney General
may be placed or retained in an adult jail or correctional institution in which he has r'egula:
contact with adults incarcerated because they have been convicted of a crime or are awaiting trial
on criminal charges,” and further provides that “[w]henever possible, the Attorney G;eneral shall
commit a juvenile to a foster home or community-based facility located in or near his home
community.” These directives only apply, however, to a person while he remains a ‘i‘juvenile,”
which is defined in 18 U.S.C. § 5031 (for the purpose of proceedings and disposition for an
alleged act of juvenile delinquency) as a person who has not attained his twenty-first birthday.
The House bill would not amend § 5039. Section 109(a) of the Senate bill, however, would
amend § 5039 to provide (in § 5039(d)(1)) that juveniles committed for incarceration pursuant to
an adjudication of delinquency could not, untit the age of ¢ 1ghteer1 “be placed or retamed in any
jail or correctional institution in which the juvenile has prohibited physical contact w1th adult
inmatels] or can engage in sustained orai communication with adult inmates™; and it would
further amend § 5039¢a} to provide that “otherwise,” the sentence for such a Juvemle “shall be
carried out in the same manner as for an adult defendant.” i -

Accordingly, section 106 of the House bill, when read in conjunction with cu!rrent § 5039,
would permit the government to detain beyond their twenty-first bithday persons who were -
adjudged delinquent as a juvenile in a non-jury proceeding, and would appear to permit the
transfer of such a person, after his or her twenty-first birthday, to “an aduit jaii or correctional
|
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institution in which he has regular contact with adults 1ncarcerated because they have |been
convicted of a crime or-are awaiting trial on criminal charges.” 18 U.S.C. § 5039. Sectlons 107
and 109 of the Senate bill, read together, would appear to go further — to require, not 31mply
permit, that juveniles adjudicated delinquent be treated the same as adults, and to requ1re the

. transfer of such persons, after. they turn eighteen years old, to secure correctional fac111t1es for
adults. -

. . |
There is a split in authority regarding whether juveniles may be adjudicated dc::linquent

without the constitutional protections afforded adult defendants — in particular the right to a jury
trial — if such adjudication may result in their being incarcerated with, and on the same terms as, -
adults. Shortly after McKeiver was decided, the United States Court of Appeals for tPe'Second'
Circuit held that committing a fifteen-year-old delinquent to an adult facility on the basis of a
family court adjudication rather than a jury trial did not violate the juvenile's right to due process.
United States ex rel. Murray v. Owens, 465 F.2d 289 (2d Cir. 195’2). However, more recently,
as the states have begun revising their own juvenile justice systems to allow delinquents to be
held longer and in adult facilities, some state courts have questioned whether the revised statutes
are consistent with McKeiver and whether it remains permissible to deny jury trials (and other
constitutional procedural protections) to juveniles who potentially face incarceration with adults.
Just last year, the highest courts of Wisconsin and Louisiana held that non-jury adjudications
under revised state laws that resulted in delinquents being subject to incarceration with adults
amounted to criminal prosecutions, and therefore violated the juveniles’ constitutional right to a
jury trial. See Inre C.B., 708 So.2d 391, 397-400 (La. 1998) (ruling as a matter of state law, but
“adopt[ing]” the Supreme Court’s analysis in McKeiver); In re Hezzie R., 'S80 N.W.Zd 660, 673-
74 (Wis. 1998) (federal constitutional ruling), cert. denied, 119 S. Ct. 1051 (1999); see also
Matter of Q.H., 504 S.W.2d 269, 271-73 (Mo. App. 1973) (surveying cases; expressing
constitutional concemn with the holding in Murray; and granting rellef to a juvenile on statutory
grounds); but see Monroe v. Soliz, 939 P.2d 205, 208-09 (Wash. 1997) (finding transfer of

* Juveniles to adult facility constitutionally permissible because transferred juveniles wlfere required

to be segregated from adult convicts and "[t]he nature of incarceration remain[ed] juvenile

regardless of the custody venue"). Indeed, the Wisconsin court held in Hezzie R. tha_lt,_ even if

facility, the mere risk of such eventual treatment sufficiently transformed the dellnquency
adJudlcatlon into a criminal prosecution, so as to require a trial by jury.
[

Thus, Title I of §.254 and Title II ofH R.1501 would raise serious constitutional
concerns because they (in conjunction with existing law) would permit a person adjudlcated
delinquent in a non-jury proceeding to be incarcerated on the same terms as adult conv1ets ina
secure adult prison after the age of twenty-one (House bill), or réquire such a result when the
person turns eighteen (Senate bill). This constitutional problem could be avoided, however, if
the bills were to amend § 5039 to provide that the protections currently. prescribed inl that section
(specifically including the prohibition on incarceration in a secure facility with adultfs who have
been convicted by a jury) shall apply to any person committed to the custody of the Attorney
(General pursuant to an adjudication of delinquency, during the entire term of such person’s
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detennon in a secure facility (including any part of such detention that extends beyond the
“person’s eighteenth or twenty-first birthday).

|
To avoid the constitutional problen1,_ we recommend that 18 U.S.C. §5039 be amended as
follows: '

In the first undesignated paragraph, by striking “No juvenile through “the Attorney
General” and inserting “No person commiitted to the cu stody of the Attorney General
pursuant to an adjudication of delinquency, and no juvenile committed to the custody of
the Attorney General pursuant to a conviction for an offense” and inserting before the
period “, except that the Attorney General may place and retain a person 18 years of age
or older and adjudicated delinquent under section 5032(a) in a community-based facility”.

In the third unde51gnated paragraph by stnklng ‘Whenever possible” and inserting
“Whenever appropnate _ : '

PLACEMENT OF JUVENILES IN JUVENILE COMMUNITY-BASED FACILITIES.

S. 254 § 109, amending 18 U.S.C. § 5039(d)(3) (page 45), authorizes the placement of
-juveniles (other than those convicted or adjudicated delinquent for a violent felony) ina .
community-based facility under certain circumstances. While the Department supports the
general thrust of this provision, we recommend the following clarification.

We assume this provision refers to community-based facilities housing juveniles only. If
it refers to any community—based' facility, including those housing adults, we would recommend
limiting the placement of juveniles in such facilities to those _]uvemles who have already tumed
18, as described above.

'HLR. 1501 includes no corresponding amendments to 18 U.S.C. § 5039,

TREATMENT OF JUVENILE CRIMINAL HISTORY' IN SENTENCING.

S.254 § 102(h), a.mendmg 18U.S.C. § 3553(h) (page 25) dlrects the Sentencing
Commission to amend the criminal history scoring under the Sentencing Guidelines to treat most
- juvenile adjudications in the manner they would be treated had the underlying offense been
committed by an adult. The directive further instructs the Commission to “assign criminal
history points for juvenile adjudications based principally on the nature of the acts committed by
the juvenile” and also requires the Commission to promulgate 1mplementlng guideline
amendments within 90 days of the Act’s passage. L |

' |
As an initial matter the Department is concerned that this provision may be internally
inconsistent. Under the Sentencing Guidelines as currently written, criminal history/points for
adult convictions are not based principally on the nature of the acts committed but rather on the
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length of the sentence meted out. The directive asks the Commission to treat juvenile
adjudications like adult convictions — which would thus necessarily be based principally on the
length of sentence — but at the same time asks the Commission to'assign criminal history points
for the same adjudications based principally on the nature of the acts committed. The
Department recommends deleting the requirement that the Commission assign criminal history
points for juvenile adjudications based principally on the nature of the offense (i.e. strike page
27, lines 1-4). Alternatively, the bill could be altered to (1) require the Commussion to consider
assigning criminal history points for juvenile adjudications based principally on the nfz_ature of the
acts committed by the juvenile, and (2) eliminate the directive to treat most juvenite |
adjudications similar to the way they would be treated had the underlying offense been
committed by an adult, but require the Commission to consider whether there is a need for such
similarity. '

The Department is even more concerned about the reqmrement that the Commlssmn

promulgate Guideline amendments pursuant to this directive within 90 days of the Act s passage.
. The Guideline amendments mandated by this section for Juvenlle adjudications are significant,
and developing them will be challenging. The directives will need both consnderable‘thought and
appropriate input by the Department of Justice and others. The Department is concerned that 90
days will be far too short a time to adequately develop and assess the Guideline amendments
required by this section. Rather than prescribe a specific time frame, the Department :
recommends that the conferees simply require the promulgation of guidelines “as soon as
practicable” {as is done on page 27, lines 10-11 of S. 254). Thus, the Department rec!ommends
that the conferees strike the subsequent language in that sentence beginning “and in any event
not later than”. :

H.R. 1501 does not direct the Sentencmg Commission to promulgate sentencmg
guidelines for juvenile adjudications. Rather, it merely requires the Commission to deve10p, in
consultation with the Attorney General, a “list of possible sanctions for juveniles ad_]udlcated
delinquent.” See H.R. 1501 § 206, amending 18 U.S.C. § 5037(f) (pages 70-74), Wthh includes
the necessary ph:ase ‘and upon completion of”. It further requires that the list must be '
comprehensive and encompass punishments of varying severity, including conﬁnement and
must provide for escalation in severity for additional or subsequent misconduct. Presumably, the
list of sanctions would be availab le to judges as guldance but would not have the force and effect
of a guideline. '

We prefer the approach in S. 254, since we believe the Commlssmn should develop
actual guxdeimes for juvemie offenders -

MISCELLANEQUS DRAFTING PROBLEMS.

The Department notes a typographical error on page.12, line 10 of S. 254 § 101,
amending 18 U.S.C. § 5001. The words “is been” should be “has been.” Also, in S. 254 § 108,
. amending 18 U.S.C. § 5038(a) (page 38), line 2, the phrase “and upon completion of“’ must be
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inserted after “Throughout,” as in current 18 U.S.C. § 5038(a). As drafted, this provision may
carry the unintended implication that there are no restrictions upon disclosure of juvenile records
once the juvenile proceeding has been completed. H.R. 1501 § 207, amending 18 U.S.C. §
5038(a) (page 74), includes the necessary phrase “and upon completion of”. |

S.254 § 108, amending 18 U.S.C. § 5038(b)(2) (page 39); is unclear with respect to the
circumstances under which a juvenile should be fingerprinted and photographed, speéiﬁcally
whether this should be a routine booking procedure or one performed only upon adj udlcatlon of
delinquency. (The bill refers to the maintenance of a “ﬁngerpnnt supported record” but does not
state when the fingerprint and/or photograph are to be taken). Current law makes clear that
fingerprinting and photographing are to be done only upon adjudlcatlon H.R. 1501 § 207,
amending 18 U.S.C. § 5038(b} (page 75}, would leave the issue to Attorney General guidelines.
We prefer the current law. _ : |

TITLE Il — JUVENILE CANGS ‘

Title I of S. 254 and the similar provisions in Title VII of H.R. 1501 address!;'uvenile
gangs. The Department generally prefers the approach taken by the Senate bill to that taken by
the House bill, but believes that Title II can be strengthened by mcludmg provisions from the
Administration’s proposed Crime Bill that amend the RICO statute, the primary federal statute
for prosecuting gangs; by adding certain predicate firearms offen}ses typically committed by
violent youth gangs, and provisions eliminating the statute of limitations for certain murders.
The latter were included in S. 10 as reported by the Senate Judlclary Committee in th'e 105th
Congress.

|

ExPLICIT INCLUSION OF INDIAN TRIBES

/

We are concerned about the omission of Indian tribes from certain provisions throughout
S.254 and H.R. 1501, concerning assistance to communities. The first of these appears in S. 254
§ 205, and our concern is about this section, as well as the other provisions of S. 254|and H.R.
1501 identified below. -

Indian country has a severe juvenile crime problem. In fact, although juvenile crime is
falling throughout the country, juvenile crime in Indian country-is on the rise. It is vitally
important that tribes have access to the federal resources they need to combat their Jdvenlle crime
problems. Although several of the allocations for Federal assistance in 8. 254 do specifically
make Indian tribal governments eligible for funding, several others do not, and should be
amended to include tribes. In other instances, tribes can only receive money from a ;pass
through” to tribes from the states. Eliminating the need for a “pass-through’ would offer
appropriate deference to tribal sovereignty and streamline much-needed assistance to tribal
communities. Thus, not only is it important to ensure that it is legally possible for tribes to
receive funding, it is also important that tribes be able to apply for grants dlrectly from the
federal government. ' - :
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We believe that the 1ncon51stent treatment of tribes may have been an oversi ght but it is
critical that tmbes also be made eligible (and directly eligible) for,grant funds. Thefnal bill
should include "tribes" in all relevant subsections, including those that refer to ass:stlance {o
"States and units of local government.” We will submit to the conference committee a list of each

section of S. 254 and H.R. 1501 that shouid be amended to include Indi_an tribes. i

SENTENCING FACTORS : . L ‘

Numerous provisions 1n both bills would establish new sentencing ranges for certain
categories, or subsets, of existing criminal offenses. These scnterjcing provisions fajse
interpretative and potential constitutional questions in light of the Supreme Court’s rtlécent
decision in Jones v. United States, 119 S. Ct. 1215(1999). . - . |

The first of these appears in S. 254 § 201, and the discussion of sentencing fa(I:tors
addresses this section, as well as the other provisions of §. 254 and H.R. 1501 identified below.
As a resulf of each of these provisions, the range of sentences to. which defendants could be
subjected would depend upon specified characteristics or consequences of the crime committed
(other than recidivism). Other provisions in both bills would amend existing slatutes that already
contain similar graduated penalty provisions. And several other provisions in both bllls would
create new federal cimes that would, in liké manner, provide for varying sentencing ranges,
depending upon specified characteristics or consequences of the crime committed.

The Jones issue arises to the exterit that these provisions — which we enumerate and
briefly describe below — do not specify clearly whether the characteristics and consequences
that give rise to the increased range of sentences are meant to be (i) elements of a sepfarate
offense (which must be charged in the indictment, submitted to a jury, and established beyond a
reasonable doubt), or (i) simply “aggravating” factors for sentencing (which need not be
charged, and which a judge can ﬁnd based on a lesser certainty. of proof such as a preponderance
of the evidence). - |

- In Jones; the Supreme Court 1nterpreted the sentencing prov1s:0ns of the carjdckmg
statute, 18 US.C. § 2119, which (at the time of the indictment at issue) provided as follows, in
pertinent part: :

Whoever, possessing a firearm as defined in section 921 of this title, takes a motor
vehicle that has been transported, shipped, or received in interstate or fore1gn
commerce from the person or presence of another by force and violence or by
intimidation, or attempts to do so, shall-

(1) be fined under this title or imprisoned not more than 15 years, or both,

(2) if serious bodily injury (as defined in section 1365 ofithis title) results, be|
fined under this title or imprisoned not more than 25 years, or both, and
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(3) if death results, be fined under this title or imprisoned for any number of years
up to life, or both. , : - ‘

The Court held that, although the issue was a close one, § 2119 was properly construed as
defining elements of three separate and distinct offenses of progressively greater severity, rather
than as one offense with three separate sentencing provisions that can be applied by the court
after the jury has found the defendant guilty of an underlymg offense.

The Court’s interpretation of the statute was significantly influenced by the principle that
statutory ambiguity should be resolved so as to avoid “grave and doubtful” constitutional
questions. Jones, 119 S. Ct. at 1222; see generally id. at 1222-28. The Court concluded that it

~would raise “serious constitutional questions” if the carjacking statute were interpreted as
defining a single offense with sentencing enhancements triggered by a fact that a court finds
based on a preponderance of the evidence. Id. at 1228. More specifically, the Court understood
its prior decisions to suggest — but not to establish — the principle that:

under the Due Process Clause of the Fifth Amendment and the notice and jury
trial guarantees of the Sixth Amendment, any fact (other than prior conviction) -
that increases the maximum penalty for a crime must be charged in an indictment,
submitted to a jury, and proven beyond a reasonable doubt.

Id at 1224 n.6. The Court acknowledged that its “concern about the Government's reading of the -
statute rises only to the level of doubt; not certainty.” Id. In other words, the Court did not
resolve the question whether the statute would be unconstitutional if it permitted the maximum |
penalty to be increased based on facts that are not charged in the indictment and that are found by
the court under a preponderance of the evidence standard, rather than by the jury beyond a
reasonable doubt. :

In light of Jones, the courts méy be expected to presume, as a matter of statutory
construction, that provisions such as those listed below create elements of distinct and separate
offenses, unless Congress very plainly indicates that they are merely to establish penalty
aggravators. Accordingly, if Congress intends that the factors in question are not to create
distinct offenses, and are only to be factors that can result in an increase in the prescribed range
of sentencing, we recommend that (where necessary) the provisions be amended to make that
fact unambiguously clear. Although section and title headings can be helpful in this regard, they
may be insufficient, by themselves, to make clear Congress’s intent. For maximum clarlty,
Congress may wish to consider, for example, splitting offense elements and sentencmg factors
into scparate subscctlons with corresponding headings. See,e.g., 21 US.C.§ 841(b)

Of course, Jones further suggests that if Congress does plainly provide that such facts are
tobe penalty aggravators that can result in an increase in the maximum sentence w1thout being
proven beyond a reasonable doubt, that would raise “senious” constitutional quostlons id. at
1228, under the Fifth and Sixth Amendments. Therefore, if Congress wishes to avoid such
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constitutional questions (and the possibility of reversal of numerous enhanced sentences if the
constitutional question is resolved in favor of defendants), it should specify that the “additional”
factors create distinct offenses, which would mean that such factors are to be charged in an
indicttnent, presented to a jury, and proved beyond a reasonable doubt.

The following provisions create or enhance penalties: ' [

|

Senate bill section 201(a); House bill section 801(a) -

These provisions would create a new 18 U.S.C. § 522, which would prohibit recruitment
of persons into a criminal street gang with the intent that such recruited persons
participate in specified crimes. Proposed § 522(b)(1) would provide a higher range of
sentences if the person recruited is a minor. |

Senate bill section 203(a)

This provision would create a new 18 U.S.C. § 25, which would provide that persons who
use a minor to commit specified Federal offenses shall be subject to higher mr:%ximum
penalties than could otherwise be imposed.

Senate bill section 206(1)(C)

This provision would amend 18 U.S.C. § 1512, to create, in a new § 1512(a)(2), a revised
prohibition on the use, or threatened use, of physical force to tamper with witnesses,
victims or informants. Proposed § 1512(a)(3), in turn, would provide for a hlgher
maximum sentence “in the case of”” an attempt to murder or the use of physical force.

Senate bill sections 601 (a)(2), 851 (a}; House bill sections 401, 402 .
o B |

These provisions each would amend 18 U.5.C. § 924(a)(6) to provide for varied

sentencing ranges for violations of 18.U.S.C. § 922(x) (involving delivery of handguns

to, and possession of handguns by, juveniles), depending on scienter —1.e. whether the

defendant has a particular “intent” or “knowledge.”

Senate bill section 901 (a); House bill section 605(a)
These pr0v1510ns would amend 18 U.S.C. § 924(a) to prowde for varied sentencmg
ranges for violations of 18 U.S.C. § 922(a)(6) {(involving so-called “straw purchases” of

firearms), depending on whether the firearm will be used in a violent felony and whether
the procurement in question was for a juvenile. -
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Senate bill section 903(1)(B); House bill section 604(1)

These provisions would amend 18 U.S.C. § 924(c)(1)(A) to provide for an enhianced
minimum sentence for crimes of violence and drug trafficking, depending on whether a
firearm 1s used to injure another person.

Senate bill section 904;. House bill section 702
These provisions would amend the sentencing provisions of 21 U.S.C. § 859 t([J increase
the maximum sentence for viotations of 21 U.S.C. § 841(a)(1) if a distribution|of

controlled substances is to a person under age twenty-one.

Senate bill section 905; House bill section 703

These provisions would amend the sentencing provisions of 21 U.S.C. §§ 860(a) and (b)
by increasing the maximum sentences for a controlled substances offense under 21
U.S.C. § B41(a)(1) if the offense is committed in vicinity of certain specified locales.

| .
Senate bill section 1635(e)

This provision would amend 18 U.S.C. § 924(a)(3) to establish different maximum
sentences for false statements with respect to information that firearms licensees must
keep, or for violations of 18 U.S.C. § 922(m), depending on whether such offense “is in
relation” to certain offenses under 18 U.S.C. §§ 922(a), (b} and (d). '

Senate bill section 1663(5)

This provision would create a new 18 U.S.C. § 931, which would prohibit certain
advertising of unlawful firearms transactions. Proposed § 931(b), which woulid establish
penalties, would provide for the pznalty of death, or a life sentence, 1f the unlawful

conduct results in the death of a juvenile. ‘
House bill section 104(a)
i
This provision would create a new 18 U.S.C. § 3559(e). Proposed § 3559(e)}(1) would
provide for a mandatory life sentence, or the death penalty, if the victim of a specified sex

offense is a minor, and if the defendant previously has been convicted of a sex offense
with'a minor victim. :

House bill section 106(a)

This provision would create a new 18 U.S.C. § 1205, which would prohibit taking
children as hostages to evade arrest or to obstruct justice. Proposed § 1205(b), which
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would establish penalties, would provide for an increased sentencing range if injury
results to a seized or detained child, and for the penalty of death, or a life sentelnce, if the

unlawful conduct results in the death of the child.

House bill section 601

- | |
This provision would amend 18 U.S.C. § 924(a)(4) to provide for a range of sentences for
violations of 18 U.S.C. § 922(q)(3) (relating to discharging firearms in a school zone),.
depending on whether various types of injury or death result.

House bill section 704

This provision would amend 18 U.S.C. § 521 by amending subsections 521(b)-(d)(2) to
require a sentencing increase of ten years if a person who commits any of a nu:mber of
specified offenses participates in a criminal street gang (i) with knowledge that its

members engage or have engaged in a continuing series of specified offenses or (ii) with
the intent to promote or further the felonious activities of the criminal street gang or
maintain or increase his or her position in the gang. '

TECHNICAL CORRECTIONS

The Department notes a technical error in S. 254 § 204, amending 18 U.S.C. §‘ 521 (page
53) (and H.R. 1501 § 704, amending 18 U.S.C. § 521 (page 119)). Subsection (a)(3){C) purports
to add new paragraphs (¢)(3) through (7) to 18 U.S.C. § 521 but does not delete (as it should)
existing paragraph (c)(3) which is encompassed w1th1n proposed (c)(?’)

. The Department-also notes that in S. 254 § 206, amending 18 U.S.C. § 1512 (page 59), no
penalty is set forth for the proposed new offense of threatening to use phy51cal force against '
witnesses, victims or mformants :

INCREA SED PENALTIES FOR ITAR VIOLATIONS

8. 254 § 209 amends 18 U.S.C. § 1952 (beginning page 64), the Interstate and foreign
Travel or transportation in Aid of Racketeenng enterprises (ITAR). Although we favor
increasing the maximum penaltles for ITAR violations and distinguishing in terms of severlty
between violent crimes in aid of racketeering and other acts, section 209 would also add several
new offenses within ITAR’s definition of “unlawful activity.” We oppose the additioh of
burglary, assault with a deadly weapon, assault resulting in bodily injury, and shootmlg at an
occupied dwelling or motor vehicle. The effect of these amendments would be to federalize
crimes that are already adequately covered by the states (the new predicates would als!o be

covered under RICO since ITAR is a RICO predicate). -Moreover, while we strongly support the

idea of expanding ITAR to cover interstate travel to obstruct state criminal proceedings, we

believe the version of this offense in HR. 1501 § 707 amending 18 U.S.C. § 1952 (page 126), is
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preferable to the Senate version in that it creates a separate subséction in ITAR for thls purpose,
rather than folding it into the defimtlon of “unlawful activity.” - :

The amendment also contains a technical drafting error. The amendment inadvertently
omits a provision in current law. that provides that investigations of violations of this section
involving alcohol shall be conducted under the sipervision of the Secretary of the Treasury. This .
provision should be reinstated. We would be happy to provide you assistance with the language
for this technical correction.

JUVENILE DRUG CRIMES AS PREDICATE OFFENSE FOR ARMED CAREER CRIMINAL ACT

S.254 § 210(a), amending 18 U.S.C. § 924(e)(2) (page 68), and H.R. 1501 § 613,
amending 18 U.S.C. § 924(e)(2) (page 100), add juvenile adjudications for serious drug crimes
(as defined in 18 U.S.C. § 924(e)) to the list of predicate offenses under the Armed Callreer
Criminal Act (18 U.S.C. § 924(e})). We support the objective behmd these measures, but we
prefer the language of the House bill as a better drafting option.

We generally support making certain drug offenses predicate offenses for the Armed _
Career Criminal Act and look forward to working with the conferees to reconcile the Senate and

House versions. - ‘

INCREASED PENALTIES FOR TRANSFER OF A FIREARM TO A JUVENILE

S. 254 § 210(b) amends 18 U.S.C. § 924(h) (page 68) to require a mandatory minimum
sentence of three years for an individual who transfers a firearm to a person under the‘age of 18
knowing that the firearm will be used to commit a crime of violence or drug trafficking crime.
Section 924(h} currently imposes a penalty of up to 10 years for transfers with knowlédge that
the firearms will be used to commit a crime of violence or drug trafficking crime, and does not
specifically address transfers to juveniles. By adding a penalty for transfers to juvemles this
provision overlaps substantlally and is inconsistent with — two other provisions in t}}e Senate
bill: S. 254 § 601, amending 18 U.S.C. §§ 922(x) & 924(a) (page 361), and S. 254 § 851,
amending 18 U.S.C: §§ 922(x) & 924(a) (page 389), involving transfer of certain firearms to a
person under 18.. Section 210(b) is also inconsistent with a s1m11ar prov131on in the House bill,
H.R. 1501 § 402 (page 85). :

Sections 601 and 851 of S. 254 amend both the penalty provisions of the Youth Handgun
Safety Act, which are found at 18 U.S8.C. § 924, and the Youth Handgun Safety Act (18 U.S.C. §
922 (x)) itself. The Youth Handgun Safety Act govems both transfers of firearms to juveniles,
18 U.S.C. § 922 {x)(1), and possession of firearms by juveniles, 18 U.S.C.§ 922(x}(2). We will
address our comments in this section only to the penalty aspects for adult transferors.} Our
comments on the penalties for juveniles who violate 922(x), and the amendments to 922(x) itself,
will be included in our dlscussmn of Title VI of S. 254, infra. ;
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Section 601{a) of S. 254 retains the current base offense maximum of one year for
transfers by adults in violation of 18 U.S.C. § 922(x)(1), but raises the maximum senfence for.
adult offenders from 10 to 20 years if the transfer to the juvenile is with knowledge or reasonable
cause to know that the firearm will be used in a v1olent felony, as that term is deﬁned in18
U.S.C. § 924(e)(2)(B).

Section 851(a) of §. 254 raises the base offense maximum sentence to 5 years, It also
provides new mandatory minimums: 1 year for the base offense of transferring to a juvenile, and
* 10 years (with a 20 year maximum sentence) for transferring to a juvenile knowing ori having
reasonable cause to believe that the juvenile intended to carry, possess, discharge or use the
firearm in the commission of a violent felony, as that term is defined in 18 U.S.C. § |

924(e)(2)(B). ‘

Section 402 of H.R. 1501 amends 18 U.S.C. § 924 by raising the base offense max1mum
sentence from one to five years. It also provides new mandatory minimums: 3 years (with a
maximum of 20 years ) for transfermng firearms to a juvenile knowing that the Juvemlle will
possess the firearm in a school zone, and 10 years (with a maximum of 20 years) for transfers

.made with knowiedge that the juvenile will use the firearm to commit a serious vxole?t felony, as

that term is defined in 18 U.S.C. § 3559(c)(2)(F)

The Administration supports mcreasmg the penalties for unlawful transfers of firearms to
juveniles. As between the four provisions, we believe that an amendment raising theipenalty_for
transferring a firearm to a person under age 18 is best keyed to a violation of 18 U.S.|C. § 922(x)
and therefore prefer the approach taken in sections 601 and 851 of the Senate bill, and section
402 of H.R..1501, to the one taken in section 210(b) of S. 254. First, 18 U.S.C. § 922;(:()
specifically deals with the problem of guns falling into the hands of our youth. Second, at least
one court has held that federal jurisdiction in a 18 U.S.C. § 924(h) offense must be predicated on
~ a federal crime of violence. See United States v. McLemore, 28 F.3d 1160 (11 Cir. 1994). Even
though 18 U.S.C. § 924(h) is broader than 18 U.S.C. § 922(x) in that it covers firearms other than
handguns and assault weapons (which will now be covered by other amendments to the Youth
Handgun Safety Act in S. 254 and H.R. 1501), an amendment to 18 U.S.C. § 924(h) tould have
inherent limitations not present in 2 similar amendment to 18 U.S.C. § 922(x), given that 18
- U.S.C. § 922(x) has an independent basis for federal jurisdiction, i.e., the effect on interstate .
commerce caused by handguns. Moregver, notwithstanding the narrower class of firearms
covered in 18 U.S.C. § 922(x), the majority of cases — those involving handguns (and, if the
amendrnents to the 18 U.S.C. § 922(x) pass, assault weapons) would be covered by the
provision.

_ ;

As to the severity of the penalties, the Administration believes that the base offense level
should be increased to'5 years, and that the maximum penalties should be 10 years for transferors
who know or have reasonable cause to know that the juvenile will possess or use theifirearm on
school property and 20 years for transferors who know or have reasonable cause to know that the
Juvemle will POSSEsS or use the firearm in the commission of a violent felony. |
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TIiTLE ITT — J UVENILE CRIME CONTROL, ACCOUNTABILITY, AND DELINQUENCY
' PREVENTION

In general, this Title and its countexpart in the House hill reflect attention to many of the
concerns the Department has expressed over the last several years. Specifically, they[ reflect a
greater commitment to prevention spending than earlier versions of these bills, some greater
protection of the core requirements, and welcome new provisions concerning mental health. The
Department appreciates these improvements, and makes the following recommendations to
further improve the bills. : '

SUBTITLE A: REFORM OF THE J UVENILE JUSTICE AND DELINQUENCY
- PREVENTION ACT OF 1974 ;

JUVENILE CRIME CONTRGL AND PREVENTION

This subtitle renames the juvenile justice office and delineates several of its core
functions. In addition, it defines the roles of the National Institute of Justice (N1I) and the
Bureau of Justice Statistics (BJS) in administering juvenile justice programs. In a different way,
H.R. 1501 also addresses the relationship between the juvenile justice office and NIJ land BJS.
We are concerned, however, that neither bill adequately addresses the appropriate relatlonshlp
among these bureaus. : |

The OJP Bureaus . _ ;

In the Fiscal Year 1999 Omnibus Appropriations Act, the Congress directed tile
Department to address ail of the relationships in the Office of Justice Programs (OJP), the
parent agency for all of these bureaus, where there has been overlap, duplic ation, and a
lack of coordination, and to submit to the Congress a proposed restructuring plan. The

- report sent to Congress several months ago recommends a plan for restructuring QIP,
developed through consultation with practitioners in the field as well as others. As
expressed in that proposal, it is the Department's position that all research — whether
related to juvenile justice or not — should be conducted by NIJ. We understand the
concerns raised by some in the juvenile justice field about this proposal, but we believe
that their interest in ensuring a continuing focus on juvenile justice research will be
assured by the creation of an Institute for Juvenile Justice Research within NIJ, which the
restructuring plan proposes. (We note that S. 254 hkewise advances the creatlon of a
dedicated Institute for Juvenile Justice within NIJ.) Simifarly, it is our posmon that all
statistics — whether related to juvenile justice or not — should be conducted b){ BJS. This
reorganization will help streamline the work of OJP and ensure that communities looking
for research-based or statistical information on crime can easily get it, no matter what age
group is being considered.
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While both the House and Senate bills articulate some reform of the current sys:tem_

neither bill creates the clear delineation of responsibility that the Department now urges.
We are prepared to share with staff premse language to accomplish the purposes
described above. : |

The Department’s restructuring plan would also establish the QJP bureau head |positions
as political appointments made by the Attorney General. This proposal would improve
OJP’s ahility to advance the federal assistance program with a comprehensive and
integrated vision. We will provide staff with leglslatlve language to achieve this goal as
well.

Set-Asides for Program Supports

In addition, we have some concerns ahout the way the bills create set-asides for program
supports. A common goal of each of the grant programs in the bills is to ident%fy and
support programs that work. Therefore, it is critical that set-asides be built in to provide
for program-related research, evaluation, statistics, training and technical assis;tance,
information dissemination, and demonstrations. S. 254 provides partial support for these
activities by establishing set-asides in the Prevention Challenge Block Grant Program (1
percent for training and technical assistance; the lesser of 5 percent or $5M for research,
statistics, and evaluation activities), Formula Grants Program (2 percent for trammg and
technical asmst\ance 5 percent for research, evaluation, and statistics act1v1tles) Grants to
Indian Tribes (1 percent for training and technical assistance), Gang-free Schools and
Communities (15 percent for research, evaluation, and information dlssemmatlon) and
Grants to Courts for State Juvenile Justice Systems (2 percent for administration and
training and technical assistance). In addition, S. 254 § 302, amending Pub. L! No. 93-
415 (42 U.S.C. § 5611) § 223(b) (1974) (page 170), gives the Administrator thle authonity
to use up to 10 percent of the Formula Grants funds appropriated to provide training and
technical assistance; support the development, testing, and demonstration of new
programs; conduct research and evaluation; and provide information dlssemmatlon in
support of proposed sections 204 (OJJDP), 205 (Prevention Block Grant Program) and
221 (Formula Grants Program). H.R. 1501 falls short in providing these cr'itic!al program
support set-asides. Only the Juvenile Accountahility Block Grant Program includes a set-
aside, which amounts to 3 percent for research and evaluation activities and for program
administration. No funds are provided for training and technical assistance.

| |

In general, we appreciate the effort of the Senate in S. 254 to provide program support
set-asides, but we propose that they be extended in conference to support @ of the
major funding streams in the bill, particularly the Juvenile Accountability Block Grant
Program and the Mentoring Program, which currently lack any program suppc;)rts. '
Further, inasmuch as they fall under the restructure plan, the research and evaluation
function would be administered by NIJ, and the remaining functions would be
administered by the Juvenile Justice Office, we recommend that these functions each be
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. given a discrete funding allocation. To ensure adequate set-asides for each of these
critical purposes, we recommend that every grant program authorized in the final bill
provide at least 3 percent for research and evaluation and statistics consistent with the -
program; at least 2 percent for training and technical assistance consistent with'the
program; and at least 1.percent of the amount authorized, for administration of the
program. :

Mentaj Health

- We are very pleased-that both the House and Senate bills address the mental health needs
of juveniles — both within and outside the juvenile justice system. Both bills require that
state Formula grant plans include provisions for needed mental health services (S. 254 §
302, amending Pub. L. No. 93-415 (42 U.S.C. § 5611)§§ 205(a)(1)(H) (page 1‘16),
222(a)(7)(B)(iii) (page 170), and H.R. 1501 § 1310, amending Pub. L. No. 93-415 (42

- U.S.C. § 223 (2)(H) (page 170)). They also allow Juvenile Delinquency Prevention
Block Grant funds to be used for initial mental health intake screenings for all §0uth
entering the system, for administering mental health services for juveniles with serious
mental and emotional disturbances, for ensuring that juveniles receiving psychotropic
medication be under the care of a licensed mental health professional, and for projects
that provide mental health treatment programs for at-risk children. The Senate Pill further
allows states to use Juvenile Accountability Block Grant (JABG) funds to cross-train
mental health and juvenile justice system personnel on appropriate mental heaith
alternatives to juvenile justice placements, while the House bill allows JABG funds to be

~used for mental health and substance abuse.treatment programs. Further, the House bill

. instructs the Juvenile Justice Office and the National Institute for Mental Health to
collaborate on a comprehensive study of the mental health needs of youth in the juvenile
Justice system, as well as to survey services currently available. We applaud these efforts
to ensure that young people with specific mental health problems receive the appropriate

‘screening, intervention, and treatment they need.

Centralized Authority

Next, we have some specific concerns about the centralized authority proposed in the
Senate bill. S. 254 § 302(a), amending Pub. L. No. 93-415 (42 U.S.C. § 5611 et seq.) §
204(b) (1974) (pages 108-11), would vest enhanced authority in the Administrator of the
new Office of Juvenile Crime Control and Prevention to set overall Federal juvenile
justice program objectives, priorities, plans, and policies. There is no question that
program coordination is a laudable goal; indeed, agencies have made substanti%”al progress
in this area, using such forums as the Coordinating Council on Juvenile J usticei and
Delinquency Prevention. However, we have a concern about the intent of the subsection.
Paragraph (3) in subsection 204(b) directs the Administrator to “serve as a sing!le point of
contact for states, local units of government, and private entities” seeking to pe;lrticipate in

Federal juvenile justice grant programs. We believe that a single point of contact for
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‘ .
information on available Federal Juvemle justice grant programs is appropnate and the
OJP restructure plan provides for a single point of contact, as well as for mamtenance of
established contacts to work through established channels. However, a single !pomt of
contact for “participation” in all such programs would be unworkable. Thus, v'l"e suggest
that in lieu of the phrase *“to apply for and coordinate the use of and access to”; in
paragraph (3), the words “for purposes of providing information relating to federal
juvenile delinquency programs...”. In addition, following the phrase “accountability
programs,” we recommend that the words “or for referral to other agencies or
departments that operate such programs;” be inserted. These changes would provide the
coordination and information roles of the Administrator, while clarifying that |
responsibility for the implementation and administration of Federal juvenile justice
programs remains with the funding agency.

Coordinating Council ‘

Neither bill reauthorizes the Coordinating Council on Juvenile Justice and Deiinquency
Prevention (Coordinating Council). We are surprised by this, given the Congress’s
expressed desire to have agencies work better together to provide assistance to
communities. We urge the conferees to revisit this 1ssue and reauthorize the Council.

The Juvenile Justice and Delinquency Prevention Act of 1974 (JJDPA) establrlished the
Coordinating Council as an independent body within the Executive Branch of the Federal
Government. Its primary functions are to coordinate all Federal juvenile delmquency
prevention programs, all programs and activities that detain or care for unacccr)mpamed
Juveniles, and all programs relating to missing and exploited children. Under the 1992
amendments to the JJDPA, the Coordinating Council has been chaired by the Attomney
General and includes four other cabinet secretaries, the Director of the Officejof National
" Drug Control Policy (ONDCP), and three sub-Cabinet officials. Nine non-Federal
juvenile justice practitioners appointed by the President, the President of the Senate, and
the Speaker of the House also sit on the Council. Since being restructured in 1992, the
Council has developed and widely disseminated the National Juvenile Justice Action
Plan, a comprehensive plan that supports state and local efforts to address juvenile justice
system needs. The Action Plan is regularly used by Federal agencies and states in

" shaping their programmatic responses to juvenile delinquency and violence.

In addition, in an ambitious efforl to coordinate one of the Federal govemment’s most
valuable contributions to community safety — research about what works — the Council
facilitated joint funding by several agencies for “Early Alliance,” a research study
designed to promote positive development and reduce risk for adverse outcomes in
children attending schools located in at-risk neighborhoods. - Other mterdepartmental
collaborations spurred by the Coordinating Council are addressing such critical efforts as
nurse home visitation programs; career enrichment for inner city youth; mental health
needs of at-risk youth; treatment for children with learning disabilities; drug 5wareness
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education, and prevention; a natlonal replication of the Child Development - Commumty
Policing program; the multiple needs of famllles with substance abuse problems; and
mtematlonal child abduction.

In February 1999, following the approach advocated by the Council, the Administration
announced a major new collaboration by the Departments of Education (through its Safe
and Drug-Free Schools Program), Health and Human Services (through its Center for
Mental Health Services), and Justice (through OJIDP and the COPS Office) to commit at
. least $100 million dollars to the Safe Schools/Healthy Students Initiative. Accessed
through a consolidated application process, this grant program will provide students with
enhanced comprehensive, mental health, law enforcement, and, as appropnate juvenile
justice system services designed to reduce drug use and violent behavior and to ensure the
creation of safe, disciplined, and drug-free schools. Awards for up to three years are.
being made to successful applicants in 50 sites with grants ranging from up to|$3 million
annually for urban school districts, $2 million for suburban districts, and $1 million for
rural districts and tribal schools designated as local education agencies. Importantly, the
agencies are collaborating on both funding and oversight, in order to ensure continued
cooperative management of this unprecedented multi-agency initiative.

" We urge Congress to retain the Council as a statutorily established entity. Tht;al
Coordinating Council has served us well for the last 25 years and we.are confident that, if
reauthorized, it will continue to play an essential role in the effective coordindtion of a
broad-based and comprehensive Federal juvenile justice strategy. :

" In lieu of its repeal, we urge the following Ianguagea

“Section 2702. Continuation of Coordinating Council on Juvenile Justice and
Delinquency Prevention. ' ‘

(a) Council -- The Juvenile Justice and Delinquency Prevention Act of 1974, as
amended, established the Coordinating Council on Juvenile Justice and
Delinquency Prevention. The Council shall continue in existence and' operate
under the terms of that Act except as herein specified. Members of thfe Council as
of the date of the enactment of this Act shall continue to serve on the Council in
accord with the terms of their appointment.

(b) Functions. Notwithstanding the functions set forth in 42 U.S.C. 5616, the
functions of the Council shall be to coordinate all Federal juvenile delmquency
programs (in cooperation with state and local juvenile justice programs), all
Federal programs and activities that detain or care for unaccompanied juveniles,
and all Federal programs relating to missing and exploited children. The Council
shall examine how the separate programs can be coordinated among Federal,
state, and local governments to better serve at-risk children and juveniles, shall
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make recommendations to the President and to the Congress, at least annually,
with respect to the coordination of overall policy and development of objectlves '
and priorities for all Federal juvenile delinquency programs and act1v1t1es and all
Federal programs and activities that detain or care for unaccompanied Juvemles
The Council shall review the programs and practices of Federal agencies and
report on the degree to which Federal agency funds are used for pumoées which .
are consistent or inconsistent with the requirements of section 2804(b) of this title.
The Council shall review, and make recommendations with respect to, any joint
funding proposal undertaken by the Office of Juvenile Justice and Deli:nquency
Prevention and any agency represented on the Council. The Council shall review
the reasons why Federal agencies take juveniles into custody and shall make
recommendations regarding how to improve Federal practices and facilities for
holding juveniles in custody.”

Prevention Block Grant

S. 254 § 301, amending Pub. L. No. 93-415 (42 U.S.C. § 5611) § 201 (1974) (page 100),
as well as HR. 1501 §§ 114, 1311, amending Pub. L. No 93-415 (42 U.S.C. § 5611 et
seq. ) § 299 (J) (1974) (page 168), authorizes a Prevention Block Grants program under
which funds would be distributed to states to support activities to prevent Juvemle
delinquency. We appland Congress for creating a dedicated prevention program, and for
dedicating a large portion of this program to “primary” prevention, meaning for activities
for juveniles not in the juvenile justice system. We are concemed, however, tllrlat as
written, the provisions do not quite accomplish their aims, and we urge the conferees to

amend them accordingly.
Primary Prevention Allocation

S. 254 § 302(a), amending Pub. L. No. 93-415 (42 U.S.C. § 5611) § 205 (1974) (page
115), contains a provision that not less than 80 percent of funds shall be used for the
purposes designated in paragraphs (1) through (18), and that not less than 20 percent shall -
be used for the purposes designated in paragraphs (19): through (22). We commend the
bill’s effort to commit 80 percent of these funds to “primary” prevention. (The House bill
provides for no such commitment.) However, it appears that only 10 of the first 18
activities described in section 302(a) are exclusively for primary prevention (hamely 3,8,
10-12, 14-18). Five of the 18 activities are for both primary prevention and early
intervention for system-involved juveniles (1, 2, 5, 7, 9); and three of the 18 act1v1t1es are
exclusively for juveniles in the justice system, e.g. incarcerated offenders (4, 6, 13).
Therefore, desplte the apparent intent of the House and Senate to reserve a po.ol for
primary prevention, a state could still use funds from the 80 percent primary prevention
-allocation for programs targeting juveniles already. in the justice system — thelsame
population on whom juvenile “accountability” funds, and formula funds, are already
being spent. This would disrupt the balance the Congress has sought to advahce in its
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authorizing structure, and would seriously undermine the commitment to primary

- prevention. Accordingly, we recommend that S. 254 § 302(a), amendlng Pub. L. No. 93-
415 (42 U.S.C. § 5611) § 205(®)(1)(G) (1974) (page 125), be modified to requgre that
“not less than 80 percent of each State’s Prevention Block Grant Program funds be used
for primary prevention activities that target juveniles not in the juvenile justice system.”
Phrasing the allocation in this way will ensure sufficient support for the many at-risk
juveniles who can yet be kept out of the juvenile justice system.

Coordination with thé'Juvenile_Court Docket

We oppose the requirement in S. 254, § 302, amending Pub. L. No. 93-415 (42 U.S.C. §
5611) § 205(b}{1)(F) {1974) (page 125), that states provide an assurance that “projects or
activities funded by a grant under subsection (a) shall be carried out through orf in
coordination with a court with a juvenile crime or delinquency docket.” Such a
requirement is unnecessary, and potentially burdensome in instances where the program’s
target audience is juveniles who are not in the system. Therefore, we rccommt;:nd that the
language be amended to require an assurance that “projects or activities fundecil by grants
under subsection (a) that are related to court-involived juveniles shall be carried out
through or in coordination with a court with a juvenile crime or delinquency docket.”
This amendment would ensure that prevention programs can be provided 1o juveniles
outside of the juvenile court system.

There 1s no similar provision in H.R. 1501.

Allocation Mecﬁanism

The Department is concerned about the method of allocating funds to support local
prevention programs proposed in both bills. We ask that the method be changed to allow
“for awards to be granted directly to units of local government. In both S. 254 and H.R.
1501, funds are allocated to states for the purpose of providing financial 3551stance to
carry out prevention projects. The state then makes grants to eligible entities that apply
to the state for funding. H.R. 1501 §1311, amending Pub. L. No. 93-415 (42 U.S.C. §
5611} § 245 (1974) (page 178), defines aneligible entity as a unit of local gov!emment,
acting jointly with not fewer than two private nonprofit agencies, organizations, and
institutions that have experience in dealing with juveniles. S. 254 § 302, ameﬁding Pub.
L. No. 93-415 (42 U.S.C. § 5611) § 205(d) (1974) (page 129), defines eligible entity as a
. community-based organization, local juvenile justice system official, local education
authority, local recreation agency, nonprofit private organization, unit of local
government, social service provider, or other entity with demonstrated his\tory| of

involvement in the prevention of juvenile delinquency (page 130).

We recommend that the S. 254 § 302 Prevention Biock Grant Program provide for direct
state awards to units of local government that would, in turn, either provide the services
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or contract with eligible service providers to carry out authorlzed prevention and early
intervention activities. A provision for direct state awards to local service prov1ders Is
cumbersome and costly. It is unlikely that the 5 percent administrative set a31de 1n both
-bills for state administration, evaluation, and technical assistance would be sutl;ﬁcient to
oversee the award and admuinistration of large numbers of grants to individual serv1ce
providers. Moreover, units of local government are in a better position to know local

needs and coordinate and monitor local service providers.
Grants to Youth Organizations -

S. 254 § 302, amending Pub. L No. 93-415 (42 U.S.C. § 5611) § 206 (1974) (page 133),
establishes a Grants to Youth Organizations program for the purposes of providing
constructive activities to youth during after school hours, weekends, and school
vacations; providing supervised activities in safe environments to youth in those areas,
and providing anti-alcohol and other drug education to prevent alcohol and other drug
abuse among youth. Indian tribes and national, statewide, or community-based nonprofit
organizations in crime prone areas are eligible to apply to the Administrator, who then
makes awards to applicants, with 20 percent of funds going to national or statewide
organizations, and 80 percent to community-based nonprofit organizations. We support
the concept of funding community-based nonprofit organizations to carry out the types of
* activities in this section, and note that these are organizations that would not otherwise
have the opportunity to apply for direct federal funding. However, we would prefer for
this to be accomplished as a set-aside to either the Prevention or Formula Grants
programs, rather than as a separate discretionary grant program. Integrating the Grants to
Youth Organizations program with the Prevention or Formula Grants program Wl]l ensure
- better coordination of these funds with the other fundmg streams.

Grants to Indian Tribes Program

We commend and endorse S. 254 § 302, amending Pub. L. No. 93-415 (42 U SC.§
5611}§ 207 (1974) (page 136), providing direct grants to Indian tribes, but have the
following three concems. First, we recommend that the bill permit a waiver clwf the match
Tequirement in appropriate circumstances. ‘We propose incorporating the following

" language from § 299D(c) of the Juvenile Justice and Delinquency PreventionlAct of
1974: “If the Administrator determines that the tnbe does not have sufficient funds
available to meet the local share of any program or activity to be funded under the grant,
the Administrator may increase the federal share of the cost thereof to the ext_[ent the
Administrator deems necessary.” Second, we recommend that technical assistance .
funding in S. 254 § 302, amending Pub. L. No. 93-415 (42 U.S.C. § 5611} § 207(g)
(1974) (page 140), be increased to “up to 5 percent” of the amount reserved ulnder S. 254
§ 302, amending Pub. L. No. 93-415 (42 U.S.C. § 5611) § 208(b) (1974) (page 141),
{versus the 1 percent pr0v1ded page 136). Third, as previously indicated, wlth respect to
tribal programs, we strongly urge you to consider direct funding in all releval__'lt grant
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programs to Indian tﬁbai govermnments in their own ﬁght rather than as ' lll:litS 6f local -
government,” as defined in S. 254 § 302, amending Pub. L. No. 93-415 (42 U.S.C. §
5611) § 103(36) (1974) (page 98).

FormMuLA GRANT_S PROGRAM:

The current Part B Formula Grants program, first established in 1974, il's critical to
successful juvenile justice system improvement at the state and local levels and to certam
delinquency prevention efforts. However, several important features of the current program
_ which states have successfully implemented, would be compromised by certain provisions in the

bills.
Core Requirements

Three of the four “core requirements” or “fundamental protections” established in the
Juvenile Justice and Delinquency Prevention Act ~ deinstitutionalization of status
offenders, separation of juveniles from adult offenders, and removal of juveniles from
jails and lock-ups — are substantially preserved in both bills, with minor modifications
made to enhance state and local flexibility. We commend the House and Senat}e for
continuing these provisions, but have the following concerns.
Separation ‘

First, while we prefer the Senate version of the separation requirement, we arejconcerned
that a misplaced comma in the bill may have unfortunate results. S. 254 § 301, amending
~Pub. L. No. 93-415 (42 U.S.C. § 5611) § 103(27) (1974) (page 94), would permit
physical contact between juveniles and adults in secure institutions that is “bmlef and
inadvertent, or accidental in secure areas of a facility that are not dedicated to use by
juvenile offenders and that are nonresidential, which may include dining, recre:ational,
educational, vocational, health care, entry areas, and passages”(page 94). It is the
Department’s understanding that the Senate’s intent here was to copy the
Administration’s reguiation in this area. However, the Senate text inserted'a lolne comma
after the word “inadvertent,” which could permit the interpretation that contact that is

accidental -- regardless of length -- is permissible. Therefore, we recommend :that the
comma be removed, and the phrase be modified to read “bnef and either inadvertent or

‘accidental.”

Second, we recommend that the phrasé “, provided that such juveniles do not }llave
prohibited physical contact or sustained oral communication with adult inmates” be
inserted in subparagraph {13)(A), after the words “6 hours”. This will exp11c1tly provide -
for separation during 6-hour holds on the same basis as a 48-hour hold in a rural

jurisdiction under subparagraph (13)(B).
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:
Jail Removal C
While both bills retain the requirement that juveniles be removed from adult jails and
lockups, with an exception that would permit a juvenile to be housed there if a parent
gives consent, the House bill limits this exception to make such consent valid only for 20
days, and requires that the juvenile be present at the court’s subsequent review of the
juvenile’s housing situation. We support the mclusmn of these two prov1510ns in the final
bill. -

Disproportionate Minority Confinement .

Our much more fundamental concern with the core requlrements is the virtual elimination
of the fourth core requirement, Disproportionate Minority Confinement (DMC) in S. 254,
The 1988 and 1992 amendments to the JJDP Act required states participating in the
Formula Grants program to address any disproportionate confinement of minority
juveniles in secure facilities, assess the reasons for its existence, and design and
implement strategies to reduce disproportionate minority over-representation in secure
facilities. As a result of this core requirement, states have been successfully developing
prevention and early intervention programs, altermatives to pre-adjudication confinement,
and non-secure community correctional programs and services that address DMC while
continuing to protect the public. (Indeed, many of the programs put in place tojsatisfy the
DMC requirement are resulting in more appropriate placements for all juveniles, not just
minority juveniles.) Jt is not the time to abandon this very successful rule. As|0f 1997,
racial and ethnic minonty juveniles represented 32 percent of thie juvenile population age
-10-17, yet accounted for 65 percent of all juveniles in secure detention and corifinement
facilities. While such a gap is not per se evidence of disproportionate treatmen:t, neither .
is it license to abandon the main provision intended to monitor this disparnity and take
appropriate steps to address it.

The Senate’s substitution for DMC is very dlsappomtlng S. 254 § 302, amendmg Pub. L.
No. 93-415 (42 U.S.C. § 5611) § 222(a)(27) (1974) (page 166), directs that states shall,
“to the extent that segments of the juvenile population are shown to be detained or
confined in secure detention facilities, secure correctional facilities, jails, and l!ockups toa
greater extent than the proportion of these:groups in the general population, address
prevention efforts designed to reduce such disproportionate confinement, without
requiring the release or the failure to detain any individual.” (Emphasis added.) We
understand that the motivation for this substitution may have been a belief that the current
DMC requirement, while well-intentioned, is unconstitutional, perhaps becausLa of its
reference to minority juveniles. It is the Department’s view that DMC presents no-
constitutional problems, and we oppose the substitute Senate provision as it coluld
“substantially dilute the effectiveness of present law. (Indeed, it might lead some states to

needlessly explore such matters as why there are more boys than girls in confinement.)

The House bill preserves DMC, and we strongly urge the conferees to adopt the House
provision. H.R. 1501 § 1310(1)}(P), amending Pub. L. No. 93-415 (42 U.S.C. § 5611) §
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223(1)(a)(23) (1974) (page 164), directs that states shall “address juvenile delinquency
prevention efforts and system improvement efforts designed to reduce, without

' establishing or requiring numerical standards or quotas, the disproportionate number of

" juvenile members of minority groups who come into contact with the juvenile _]llSthG

_system.” (We note that even here, it would be helpful to clarify that this provision applies
to juveniles at every stage of the juvenile justice system, from arrest and court referral to
detention and corrections.) S _ ‘

Reduction for Noncompliance

In both bills, states would be eligible to receive SO percent of their formula grants -
allocation without regard to compliance with the core requirements and receivel an
.additional percentage for each core requirement with which they are in compha.nce S.
254 § 302, amending Pub. L. No. 93-415 (42 U.S.C. § 5611) § 222(c) (1974) (page 169),
provides that states receive 10 percent of their allocation for compliance with each of the
5 core requirements; H.R. 1501 § 1310(1)(T) (page 167), provides that states rfeceive 12.5
percent for compliance with each of the 4 core requirements. The reductions for
noncompliance in the Senate and House bills, 10 percent and 12.5 percent of their
allocation for each core requirement, respectively, are insufficient to provide a fiscal
incentive to states to continue to meet the core requirements. Moreover, there i 1s no
requirement that the state, if out of compliance, use its remaining funds to achleve
compliance. Consequently, we recommend that the bill require a 50 percent reduction of
a state’s allocation for noncompliance with any one or more of the current four core
requirements and that the state; if not in compliance, be required to spend remaining
funds to bring the state back into compliance. This provides for the receipt of at least half
of the funds without regard to compliance while giving states an incentive to fully
participate in the program and provide juveniles with fundamental protectio'nsl.‘

State Advisory Groups

Though both bills would retain State Advisory. Groups and give them a consulting role 'in_._.
development and review of state juvenile justice plans and the opportunity to r;'eview and
comment on all juvenile justice grant applications submitted to the state, the bills would
remove their supervisory or policy role. See S. 254 § 302, amending Pub. L. No. 93-415
(42 U.S.C. § 5611) § 222 (1974) (page 169); H.R. 1501 § 1310(1)(T), amending Pub. L.
No. 93-415 (42 U.S.C. § 5611) § 222 (1974) (page 166). We are concerned that this shift
from supervision by juvenile justice system policy makers and practitioners to|a state
agency that may have an operational interest in the funds would harm the long-term
effectiveness of the program and diminish its capacity to ensure a balanced approach to .
juvenile justice programming. Therefore, we recommend that State Advisory Groups
retain supervisory policy and program responsibilities. ‘
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As a technical matter, S. 254 has two overlapping and seemingly duphcatmg sectlons
related to the provision of technical and financial assistance to an orgamzatlon composed
of member representatives of the State Advisory Groups. S.254 § 302, amendmg Pub. L.
No. 93-415 (42 U.S.C. § 5611) § 204(b)(9) (1974) (page 110), directs the Administrator
to provide technical and financial assistance to an organization composed of n#ember
representatives of the State Advisory groups so that it may conduct an annual conference
of such member groups; disseminate information, data, standards, advanced te'lchniques,
and program models; and advise the Administrator with respect to particular functions or
aspects of the work of the office. S. 254 § 302, amending Pub. L. No. 93-415 (42 U.S.C.
§ 5611) § 204(b)(10) (1974) (page 111), directs the Administrator to do the same. We
recommend clarifying the intended differences between the two provisions or,|if no

differences were intended, eliminating the second section to avoid duplication.
Gang-free Schools and Communities

S. 254 § 302, amending Pub. L. No, 93-415 (42 U.S.C. § 5611 et seq.) §§ 251-54 (1974)
{pages 189-203), proposes to continue the Gang-free Schools and ‘
Communities/Community-based Gang Intervention Program; H.R. 1501 does not. We
recommend that the Senate gang-free program be retained in the conference bill with the
following modifications. First, the program should place a greater emphasis on
multidisciplinary programs that focus on prevention, intervention, and suppression; on
services to families of gang-involved youth; and on educating parents of youth at high
risk of gang involvement. Second, there should be an increase in the upper age limit
under these provisions to age 25, because gang recruitment and membership of youth

~ does no stop at age 22. Data indicate that most gang violence generally occurs with
youth ages 15-24. We find that youth ages 19-24 are particularly influential in the gang
and need to be dealt with through intervention andf’or suppressmn before we can
effectively intervene with the younger youth.

Developing, Testing, and Demonstrating New Programs/Grants for Training and
Technical Assistance , ‘

We commend the inclusion of programs to provide for the development, testing, and
demonstration of new programs; and for the provision of technical assistance.‘ S.254 §
302, amending Pub. L. No. 93-415 (42 U.S.C. § 5611) §§ 261-64 (1974) (pages 203-05);
.. H.R. 1501 § 1313, amending Pub. L. No. 93-415 (42 U.S.C. § 5611} §§ 261-6:4 (1974)
(pages 186-88). The provisions are identical in both bills, except that the House
authorizes “such sums as may be necessary” for the program, and the Senate bill
authorizes $20 million, to be shared with the bill’s two gang programs (Gang- free
Schools and Communities, and Community-based Gang Intervention). We urge the
conferees to ensure that an adequate level of funds is authorized to support these
important functions. (Currently, the OJJIDP Gang Program is appropriated at |$12 million,
which under this scheme would leave only $8 million to fund demonstration, training,
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and technical assistance programs. This amount is insufficient to support the qfﬁce’s
national program demonstration and support activities, and we suspect it would result in
deep cuts to ongoing programs, including ones to prevent child abuse and neglect.)

Menforing Program

§. 254 § 302, amending Pub. L No. 93-415 (42 U.S.C. § 5611) §§ 271-80 (1974) (pages
205-15), establishes four grant programs to support the use of mentors for at- rlsk youth:
(1) Local Educational Grarits for local education agencies and nonprofit organllzatlons (.
. 254 § 302, amending Pub. L. No. 93-415 (18 U.S.C. §5611) § 273(a) (1974) (page 206),
(2) Family-to-Family Mentoring Grants that match volunteer families with at-risk
families, allowing parents to directly work with parents and children to work dlrectly
with children S. 254 § 302, amending Pub. L. No. 93-415 (18 U.S.C. §5611) §|273(b)
(1974) (page 207)); (3) Family Mentoring Program grants that match college age or
young adult mentors directly with at-risk youth and use retirement-age couples to work
with the parents and siblings of at-risk youth (8. 254 § 302, amending Pub. L. No 93-415
(18 U.S.C.-§56011) § 279 (1974) (page 212-114)); and (4) Capacity Building fundmg toa
national organization for the purpose of expanding and replicating capacity bu1ld1ng
programs to reduce the incidence of juvenile crime and delinquency among at-risk youth
(S. 254 § 302, amending Pub. L. No. 93-415 (18 U.S8.C. §5611) § 280 (1974) (bages 214-
15)). A total of $20 million dollars is authorized each year to carry out these pl:'O grams (S.
254 § 302, amending Pub. L. No. 93-415 (18 U.S5.C. §5611} § 291 (1974) (pages 215-
17)). The House bill does not establish any dedicated mentoring programs. Rather
mentoring activities are incorporated into the authorized purpose areas of the Formula
Grants and Prevention Block Grant Programs. We laud the Senate’s inclusion|of a
dedicated mentoring program and recommend that it be inciuded in the conference bill.

|

Religiously Affiliated Organizations _ ‘

Both the House and Senate bills include provisions specifying that religiously iafﬁliated

organizations should be allowed to participate, generally on the same basis as ?ther
private organizations, in programs in which nongovernmental organizations use
"government funds to provide certain services or benefits to individual beneﬁcihries ofthe
law. Section 302 of the Senate bill would significantly amend Title II of the Juvenile
Justice and Delinquency Prevention Act of 1974 (“JIDPA”), 42 U.S.C. § 5611, et seq., to
create several different programs in which federal grants are provided, through states and
localities, to private organizations to perform various social services, A new § 292(a) of
the JJDPA would provide that “[t]he provisions of section 104 of the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No.‘ 104-193
(42 U.S.C. § 604a) §104 (1996), shall apply to a State or local government exe!:rcising its
authority to distribute grants to applicants under this title.” S. 254 § 302, amending Pub.
L.No.93-415 (42 U.S.C. § 5611 et seq.) § 292 (1974) (beginning page 217). Section
114 of the House bill similarly would add a new § 299J to the JIDPA, which dlso would
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expressty incorporate subsections (b) through (k) of §104 of the Personal ReSp;onsibility
and Work Opportunity Reconciliation Act of 1996 ("PRWORA™), 42 U.S.C. § 604a(b)-
(k), for grant programs under Title II of the JJDPA. Incorporation of these provisions of

§ 104 of the PRWORA would permit religious organizations to receive funds for the
purpose of assisting needy families.

Incorporation of PRWORA § 104 into Title II of the JIDPA apparently woulc% reflect
“Congress’ considered judgment that religious organizations can help solve the
problems” to which the proposed statute is addressed. Bowen v. Kendrick, 48|7 U.S. 589,
606-07 (1988). The Administration believes that religious institutions can play an
important and constructive role in providing social services. But of course this provision
of public funds must be consistent with the requirements of the establishment clause. As
the Supreme Court observed in Kendrick institutions with religious affiliations generally .
may participate equally in a neutral govemment financial aid program that benefits both
religious and nonreligious entities, as long as government funds are not provided directly
to “pervasively sectarian institutions.” See id. at 608-11. We believe that § 302 of S. 254
and § 114 of HR.1501 can and should be appl applled in a manner consistent with this
requirement.

RUNAWAY AND HOMELESS YQUTH

The Administration strongly supports provisions in both bills to reauthorize th:e Runéway

and homeless Youth Act. For over 25 years, the emérgency shelter, street outreach, transitional -
living and related services provided by this Act have ensured the safety of tens of thotisands of

" vulnerable young people and have helped to guide them on a path toward productive, self- -
sufficient adulthood. We urge the conferees to reauthorize these programs for 5 years, as -

included in S. 254. _ _ . : ‘

We are concerned that sufficient resources and adequate time be provided should
conferees include the new study requirements included in H.R. 1501,

3 . _ o
SUBTITLE B: ACCOUNTABILITY FOR. JUVENILE OFFENDERS AND PUBLIC
PROTECTION INCENTIVE GRANTS .

BLOCK GRANT PROGRAM

Both S. 254 and H.R. 1501 alithon'ze a version of the Juvenile 'Aécountability Incentive
Block Grants (JAIBG) program, a program that has been appropriated, but not authorized, for the
last two years.

Each bill amends the current program slightly differently, both renaming it the Juvenile
Accountability Block Grants (JABG) program. Overall, the Department strongly supports the
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Senate’s version, because the Senate JABG not only adds delinquency prevention to the list of
permissible purposes, but also requires that 25 percent of state and local funds be spent on those
prevention activities. The Department enthusiastically supports both of these amendments to the
current program and urges the conferees to include both in the final bill.

~ Apart from that very significant change, we recommend maintaining the current program
in substantially the same form. Both the House and Senate bills change the current program by
establishing different funding eligibility requirements for states and units of local goveminerit '
providing different formulas for the allocation of funds, and creating different mechanisms to
accomplish a waiver of the local pass-through. Most notably, the Senate bill divides the JAIBG
purposes into separate grant programs, including ones to assist state and local Juveml? courts and
to support the integration of juvenile records into ciminal records database systems. (S. 254 also
expands the Community-based Justice Grants for Prosecutors program in the Violent i'Crime
Control and Law Enforcement Act of 1974 (42 U.S.C. § 13862} to allow the hiring of additional
prosecutors; assist prosecutors to address drug, gang, and youth violence more effectively; and
provide technology, equipment, and training for prosecutors; among other purposes.)| While we
enthusiastically support the Senate’s prevention set-aside, we object to this splintering of these
programs, and therefore urge the conferees to adopt the House’s approach to the JABf} with the
additional prevention purposes and the 25 percent carveout in S. 254 Working from the House
bill, therefore, we recommend the following changes.

Grant Making Authority

Throughout the House bill, authorization is given to “make grants to and contracts with”
various entities. We urge the inclusion of an express authorization to make ° (l:ooperative
agreements™ as well. This is routine practice for OJJDP now (and for other OJP bureaus),
and the authorization should be reflected throughout, as it 1s for BJS and NIJ in the

Omnibus Crime Control and Safe Streets Act (see §§ 202 and 302).

Authorized Activities

In H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) 1§
1861 (b)(l) (1968) (page 6), we recommend inserting after the word “offenders” the
following phrase: “including programs to enable juvenile courts and juvenile |probatlo_n
officers to be more effective and efficient in holding juvenile offenders accountable and
reduce recidivism.” We are puzzled as to why these purposes would be Omitt[ed from the
current program, when we know that certain innovative court programs, mcludmg
Operation Nightlight in Boston, and gun courts generally, have shown such promlsmg
results in reducing juvenile crime. Also, in HR. 1501 § 102, amending Pub. IL No. 90-
351 (42 U.S.C. § 3796 et seq.} § 1801(b)(7) (1968) (page 7}, insert after the word “crime”
the following phrase: “including the training of detention or correctional perslonnel.”

|

Page 37 of 112




Rule Requirement

H.R. 1501 § 102, amending Pub. L. No. 90-351 {42 U.S.C. § 3796 et seq.) § 1801(a)
(1968) (page 12); provides that states shall submit applications to the Attorney |General of
the United States containing such assurances and information as the Attorney General
may require by “rule.” Adding this rule-making requirement to the application process
would cause unnecessary delays in getting funds out to the states and units of local
government. We suggest using “guidelines,” rather than a rule. To accomplish this
change, in line 7, after “by” strike “rule” and insert “guidelines.” Also, on line 16 of
H.R. 1501 § 102, amending Pub. L. No. 50-351 (42 U.5.C. § 3796 et seq.) § 1804(a)
(1968) (page 21), strike “regulations™ and insert “guidelines”. On line 21 of H!.R. 1501 §
102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1804(b) (1968) (page 21),
after “The” strike “regulations” and insert “guidelines.”

Case Specific Reporting

We do not believe that case-specific reporting by courts that are not mandated to impose
escalating sanctions in all cases is justified. Courts should be able to provide a
certification that appropriate sanctions were applied in all cases. Therefore, we’
recommend that the following change be made in H.R. 1501 § 102, amending Pub. L. No.
90-351 (42 U.S.C. § 3796 et seq.) § 1802(d)(2)(A)(11) (1968) {page 14): beglnmng in line
24, after “in” strike “each such case’” and insert “all cases.’

 Definition of Graduated Sanctions

The language in the last sentence of H.R. 1501 § 102, amending Pub. L. No. 9@ 351 (42
U.8.C. § 3796 et seq.) § 1802(e}(2) (1968) (pages 15- 16) should be modified to provide
that “A sanction may include, but is not llmlted to, ....” in order not to inmply ;he
exclusion of other sanctions. 3

Allocation of _Funds

The allocation of 0.25 percent of program dollars to each state per H.R. 1501 §i 102,
amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1803(a)(1)}(A) (1968) (page
16), would, at the current $250 million appropriation, resuit in a loss of up to 50 percent
of funding for smaller states because the current base under the JAIBG program (and that
proposed by S. 254) 1s 0.5 percent. To accomplish this change, on line 9 of H. R 1501 §
102, amending Pub. L. No. 90-351 (42 U.5.C. § 3796 et seq.} § 1803(a)(1)(A) (1968)
(page 16), strike “0.25" and insert “0.50." . . ‘

Waiver of Pass-Throﬁgh Requirement
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H.R. 1510 makes no provision for waiver of the 75 percent pass-through where the state
bears the “primary” burden of funding for the administration of juvenile justicel:. '
Currently under the JAIBG program, 19 states have received waivers ranging from 50
percent to 100 percent, with seven bearing 100 percent of thie burden. Other waiver
requests are pending. A waiver provision should be included in the bill as a matter of
fundamental faimess. It appears, however, that language tantamount to a waiver was
added to the bill in H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C.|§ 3796 et
seq.} § 1803(a)(3)(A) (1968) (page 17). This language would establish a new pass-
through percentage for states that demonstrate and certify that their law enforcement
expenditures exceed a certain threshold, as calculated by a formula provided in! the
statute. It is unclear whether, in actuality, this formula provides the type of relief to states
that the current waiver language provides. Moreover, it is unclear to what provision the
citation “(1)(A)” refers: section1803(a)(1)(A} (page 16) or section 1803(b}(1){(A) (page
18). The reference must be to the latter if the goal of the language is to change the pass-

-through percentage.

We recommend the following modification so that the bill provides for an effectlve
waiver. In H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) §
1803(a)(3) (1968) (page 17), line 1, after “(3)” stnike “INCREASE FOR STATE
RESERVE” and insert “WAIVER OF LOCAL PASS THROUGH.” On line 4, strike
“that” through the end and insert the following: “the State bears the primary financial
burden (more than 50 percent) for the administration of juvenile justice within|that state,
the Administrator may waive the 75 percent pass through requirement in S. 254 § 102,
amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.}-§ 1803(b)}(1) (1968) (pages 17-
18), and substitute a lower pass through requirement in an amount that reflectsi the
relative financial burden for the administration of juvenile justice that is bome by the

. State.”

Consultation with Local Unlits

H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.} § |
1803(a)(3)}(B) (1968) (page 17), requires the Attorney General of the United States, in
instances where the faw enforcement expenditures of a state exceed 50 percenti of the
aggregate amount described in the preceding subsection to consult with as many units of
local government as practicable regarding the state’s proposed use of funds. We object to
this provision. The heads of state agencies responsibie for program administra:tion should
be tasked with consulting with units of local governments 1n their states. '

To accomplish this change, we recommend the following modification. InH.R. 1501 §
102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1803(a)(3)(B) (1968)
(page 17), lines 14-15, after (B) strike “LAW ENFORCEMENT EXPENDITURES
OVER 50 PERCENT” and insert “CONSULTATION REQUIREMENT". On lines 15-
18, strike “If” through “consult” and insert the following: “In submlttmg a walver request
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under 1803(3)(B), the State shall demonstrate that it has consulted”. On line 2|0, before
“as” insert the following: “or organizations representing such units”. On line 20, after
“States’” insert “waiver and”. |

Expenditure Data

H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) §
1803(b)(1)(A)(1)(1I) (1968) (page 18), requires law enforcement expenditure data for the
three most recent calendar years. However, this expenditure data is census data that is
only collected every five years, not every calendar year. The most recent law
enforcement expenditure data that is available electronically is from 1992, Expenditure
data from previous years is not available electronically and, thus, is not usable for the
purposes of this provision. Consequently, we recommend use of data for the most recent -
calendar year. To accomplish this change, we recommend the following modlﬁcanon In
line 12 of HR. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) §
1803(b)(1)(AXD(ID) (1968) (page 18), strike “three.”” On line 13, strike “years” and insert
“year” and strike “such” and insert “complete.”

Advisory Board

We recommend that the council have a planning responsibility, rather than just an

advisory role. Therefore, we recommend that in H.R. 1501 § 102, amending Pub. L. No.
90-351 (42 U.S.C. § 3796 et seq.) § 1804(b) (1968) (page 21), the section titled

" “ADVISORY BOARD” be replaced with the section titled “PLANNING BOARD” (line

21). In line 24, strike “an advisory board” and insert “a planning board”. Strike ‘“‘review

the proposed uses™ and insert “establish a coordinated enforcement plan for thf!) use’.

Modiflication of Payment Requirements
H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.} § 1|805(b)
(1968) (pages 22-23), provides that states or units of local government shall repay, within
27 months, funds that are not expended. We recommend.that.language be inserted that
provides the Administrator with the authority to grant extensions when approprlate To
accomplish this change, we recommend that in line 13, after “Attorney Genera[l ” the
- following phrase be inserted: *, unless either such time periods are extended by the
Administrator for good cause.” At the end of H.R. 1501 § 102, amending Pub. L. No. 90-
351 (42 US.C. § 3796 et seq.) § 1805(c) (1968) (page 23), after the word “costs insert
the following: “, except that the Federal share in relation to cost of constructmg juvenile
detention or correctional facilities shall be limited to 50 percent of approved cost.”
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Use of Funds

H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1807(a)(2)
(1968) (page 24), is in potential ¢onflict with H.R. 1501 § 102, amending Pub% L. No. 90-
351 (42 U.S.C. § 3796 et seq.) § 1805(b)(1) (1968) (pages 22- 23), in that the former
requires states to use the trust fund amounts duning a period not to exceed two|years from
the date of the “first grant payment” to the state or specially qualified unit, whereas the
latter requires states to repay within 27 months of the “receipt of funds.” These terms.
(“first grant payment” and “receipt of funds”) should be made consistent to any avoid
potential conflict. To accomplish this change, we recommend the following
modification. After the word “date” strike “the first grant payment is made to? and insert
“funds are initially received by”. ' : : '

Definition of Unit of Local Governmentl

The definition of unit of local govemment in H.R. 1501 § 102, amending Pub. L. No. 90-
351 (42 U.S.C. § 3796 et seq.) § 1808(1) (1968) (page 25), should address Louisiana’s
unique parish system of government. To achieve this change, we recommend the
following modification. Replace the langnage in “(B)” with “any law enforcement
district or judicial enforcement district that (i) is established under applicable state law;
and (ii) has the authority to, in a manner independent of other state entities, establishes a
budget and raise revenues; and.” Re-designate the current “(B)” as a new section “(C)”.

Administration

Currently, the Juvenile Accountability Incentive Block Grant Program has a three percent
set-aside for research/evaluation/demonstration and a two percent sef-aside for; training
and technical assistance. We believe that these set-asides should be continued by

. incorporation into the bill. These funds provide critical support services of benefit to the
states and the thousands of units of local government receiving funds under this program.
H.R. 1501 § 102, amending Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1%09 (1568)
(page 27), provides for not more than three percent to-be used for all of the core
functions:. research, evaluation, demonstration, training/technical assistance, a;nd
administration. This funding level would be insufficient to carry out these functions.

~Instead, we recommend that the bill mirror the existing implementation of this‘program.
Further, inasmuch as under the restructure plan the research and evaluation function
would be administered by the National Institute of Justice, and the remaining ﬁlnctions
by the Juvenile Justice Office, we recommend that these functions each be givén a
discrete funding allocation. Thus at line 12 it should say, " .. to the Attorney General for
research and evaluation consistent for this program. Not more than two percen:t of such
amount shall be available for training and technical assistance, and not more than one

* percent of the amount authorized shall be available for administration of the prograr.”
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Construction Match

The 50/50 match for construction should be retained in HL.R. 1501 § 102, amendmg Pub.
L. No. 90-351 (42 U.S.C. § 3796 et seq.) (1968). To accomplish this change, the
following language should be inserted: “The Federal share limitation shall be 50 percent
in relation to the costs of constructing a permanent juvenile corrections facilitylx.”

Funding Condition

With regard to the 10 percent reduction in funds for states not having in place a policy
that requires the drivers license of a juvenile found to illegally possess a firearm or use'a
firearm in the commission of a crime or act of delinquency to be suspended until age 21,

. we note the following concern. (This provision appears in H.R. 1501 § 102, amending.
Pub. L. No. 90-351 (42 U.S.C. § 3796 et seq.) § 1803(f) (1968) (page 20).) A!lthough we
-have inquired, we have been unable to identify any state that has such a provis;ion in
place. Therefore, if the Congress intends for states to change their laws in order to be
eligible for full funding, it may be appropriate to mclude an effective date that extends an
appropriate amount of time into the future.- :

REIMBURSEMENT OF STATES FOR COST OF INCARCERATING'J UVENILE ALIENS

8. 254 § 325(a), amending Pub. L. No. 99-603.(8 U.S.C. § 1365) § 501 (1986) (pages
302-25), states that this provision will serve to amend § 501 of the Immigration Reform and
Control Act of 1986. However, if § 325 seeks to add juveniles to the population currently
targeted by the State Criminal Alien Assistance Program (SCAAP), this is an incorrect reference.

It should be § 20301 (Incarceration of Undocumented Criminal Aliens) of The Violent Crime
Control and Law Enforcement Act of 1994 (Pub. L. No. 104-208 § 241), codified at §241 of the
Immigration and Nationality Act (8 U.S.C. § 1251(i)) or (8 U.S.C.A. 1231(i)}{West Supp. 1998)).
Note that § 501 Immigration Reform and Control Act of 1986 are also referenced in subsection

(©)(3).

While we are not unsympathetic to those states and localities that incarcerate jluvenile
aliens, we would like to point out that having SCAAP reimburse applicants for the costs of |
incarcerating juvenile aliens may diffuse the effectiveness of the program. Not only will it add to
the number of claims paid for with the same pot of money, but it could also mean that| more
payments are made without firm venfication of alien status. That is, compared to adults it is less
likely that juveniles will have come into contact with the Immigration and Naturallzatlon
Service, so their names will not be the INS database and their alien status will not be conﬁrmed
when checked against records submitted by applicants from state and local correctional facilities.

However, applicants are given credit for a fairly high percentage of inmates they have identified
as aliens whether or not a match to the INS file occurs.
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SUBTITLE D: PARENTING AS PREVENTION

We support this subtitle, which authorizes the Department of Health and Human Services,
in conjunction with the Departments of Justice, Education, Housing and Urban Develqpment,'
and Defense, to establish a parenting support and education program. The program would have
three major components: a National Parenting Support and Education Commission; a tstate and
local parenting support and education program; and a grant program addressing the problem of
violence-related stress to parents and children. : i

TITLE IV — VOLUNTARY MEDIA AGREEMENTS FOR CHILDREN’S PRofECTION

ANTITRUST EXEMPTION FOR AGREEMENTS TO DEVELOP AND ENGAGE IN PROCEDURES TO ENSURE
COMPLIANCE BY RETAILERS WITH LIMITATIONS ON DISSEMINATION OF PARTICULAR MATERIALS
TO CHILDREN . - ‘

~ Subtitle A of Title IV of S.254, entitled the “Children’s Protection Act of 199§,” would
codify two exemptions to the federal antitrust laws. We believe that the second of theise
exemptions — which would be created by S. 254 § 405(a) — would raise difficult constltutlonai
questions and-would be vulnerable to constitutional challenge. ;
Section 404 of S. 254 would recognize an exemption to the federal antitrust la|ws,
providing that those laws shall not apply to “any joint discussion, consideration, review, action,
or agreement by or among persons in the entertainment industry for the purpose of developing
and disseminating voluntary guidelines” that are designed, inter alia, to “promote telecast
material that is educational, informational, or OthCI'WlSB beneficial to the development of

children.” See section 404(a)(2). ‘

Sectlon 405(a)(1) of S. 254 would establish another antitrust exemption, which would
affect the conduct not just of the persons in the entertainment industry, but also of pefsons '
outside that industry who are in the business of renting, selling and exhibiting speech products
It would exempt from the antitrust laws:

any discussion, consideration, review, action, or agreement between and among
* persons in the motion picture, recording, or video game industry for the purpose
of and limited to the development or enforcement of voluntary guidelines, ‘
procedures, and mechanisms designed to ensure compliance by [specified]
persons and entities . . . with ratings and labeling systems to identify and limit
dissemination of sexual, vioient, or other indecent material to children. : \

Section 405(a)(2), in turn, would identify the “persons and entities” whose “cémpliance”
with the labeling and ratings systems could be the subject of the “guidelines, procedu|res, and

mechanisms” that would be permitted under the exempted industry-wide agreements — namely,
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persons engaged in retail sales of motion pictures, recordings, or video games, theaterowners
and operators, and video game arcade owners and operators.

Section 4035, in other words, would permit persons in certain entertainment industries not
only to reach agreements among themselves to create “rating and labeling systems” fqr their
products, but also to combine with one another to establish “procedures” and “mechanisms” for
ensuring that retailers “compl[y]” with such rating and labeling systems. It would appear that
these enforcement “mechanisms” could include what would otherwise be unlaw ful eanomic
sanctions, such as concerted refusals, by the consortium, to sell products to retailers who fail to
comply with agreed-upon standards for the “dissemination” of certain materials to children. For
example, it would appear that the distributors of motion pictures could jointly impose‘conditions
on the exhibition of their films — such as by collectively agreeing not to distribute films to

theaters that fail to exclude minors from admission.to films with certain ratings. ‘

- Although the jointly agreed-upon restrictions on retailers would be “develop[ed]’” and
“enforce[d]” by private entities rather than by the govemment, we believe there is a significant
risk of a constitutional challenge to the statutory antitrust exemption itself. It is impossible to
predict the likelihood that such a challenge would succeed. We believe, however, that the bill
should be modified in order to eliminate an ambiguity that significantly increases its
vulnerability to constitutional challenge. '

Given the broad standing rules that apply in the First Amendment context and|the
economic injuries retailers might sustain under the proposed antitrust exemption, we tihink that,
at a minimum, retailers would have standing to challenge the law on First Amendment grounds.
See Virginia v. American Booksel lers Ass’n, 484 1J.8. 383, 392-93 & n.6 (1988). We also
believe that such a constitutional challenge would not be foreclosed by the state action doctrine.
Ordinarily, private enforcement of privately developed guidelines and procedures wotld not be
_considered state action, and therefore would not implicate the First Amendment. See Denver
Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727, 737 (plurality opinion) (“We
recognize that the First Amendment, the terms of which apply to govemmental actionL ordinarily
does not itself throw into constitutional doubt the decisions of private citizens to penﬁit, orto
restrict, speech.”). In Denver Area itself, however, all members of an otherwise divided Court
accepted the notion that First Amendment analysis should be applied to enactment of a federal
statute itself — which is, of course, staté action — where that legislative enactment alters the
legal relations between private entities in a way that empowers one category of private entities to
control or suppress the speech of other pnivate entities. See id. at 737-39 (plurality opinion); id.
at 782 (Kennedy, J., concurring in part, concurring in the judgment in part, and dissenting in

part}). '

The antitrust exemption in section 405 of S, 254 would, like certain of the statutory
provisions at issue in Denver Area, be a content-based exemption that could “alter(] legal
relations between persons, including the selective withdrawal from one group of legal protections
against private acts.” Id. at 782 (Kennedy, concurring in part, concurring in the jud gment in part,
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and dissenting in part). Specifically, the exemption might allow producers and dlstnbutors of -
certain entertainment products to exercise a kind of monopoly power over retailers that the
producers and distributors of other products do not enjoy, and to do so in a manner that may
restrict retailers’ ability to make available-to minors certain kinds of movies, videos, ar:1d
recordings. This alteration in the legal relations and “speech rights” of distributors and retailers,
moreover, would be with respect, and limited, to a particular category of product content.

Therefore, it is very possible that section 405(a) would be subject to constitutiqnal
challenge based on arguments similar to those the Court considered in Denver Area. Itis
hazardous to predict, however, how the Court would resolve such a challenge in this context,
because the plurality in Denver Area expressly limited its holding to the particular context before
. it and declined to decide how the case fit within traditional First Amendment categories. Id. at
741-42 (“no definitive choice among competing analogies (broadcast, common carrier!,
bookstore) allows us to declare a ngid single standard, good for now and for all future media and
purposes™); see also id. at 775-78 (Souter, J., concurring}.

In Denver Area, the Court invalidated a provision of the Cable Television Consumer
Protection and Competition Act of 1992 that permitted cable operators to prohibit “se:;iually
explicit” programming on “public, educational, or govemmental channels” (channels that local
governments have historically required cable operators to set aside for public purposes). '
Although there was no opinion of the Court for this portlon of the decision, the plurallty
concluded that the statute {

couid radically change present programming-related relationships among 1ocaigE
community and nonprofit supervising boards and access managers, which :
_relationships are established through municipal law, reguiation, and contract. In
. doing so, it would not significantly restore editorial nghts of cable operators, but
would greatly increase the risk that certain categones of programming {(say,
borderline offensive programs) will not appear.
N

Id. at 766 (plurality opinion}. Thus, the plurality concluded that the Government had not
sustained its burden of showmg that the statute was “‘necessary to protect children or that it is
approprately tailored to secure that end.” Id. Atthe same time, the Court upheld a similar
provision that permitted cable operators to prohibit “patently offensive” programming}on “leased
channels,” which federal law requires to be reserved for commercial lease by unaffiliated third-
party “programmers,” and over which cable operators were prohibited by federal law since 1984
from exercising any editonal contrdl In finding this provision constitutional, the plur'ality
emphasized the cable operators’ First Amendment interests in being restored a degree of editonal
control that Congress had removed eight years before. Id. at 743-44, 747.

In this case, as in Denver Area, there is a “complex balance of interests™ to conmder Id.
at 747 (plurality opinion). But the balance here would be quite different in several respects than
in Denver Area itself, because the background legal regime established by the antitrust laws is
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significantly different than that created by cable access laws; and the preexisting legal
relationships among the manufacturers, distributors, and retailers of entertainment products are
likely to be quite different from the relationships between cable operators, television
programmers, iocal community and nonprofit supervising boards and access managers at issue
in Denver Area.

The exemption established by section 405 would, to be sure, share certain of the
characteristics of the statute that the Court struck down in Denver Area, and would in|certain
respects be more problematic than the statute the Court upheld. For instance, the exemption:
would not “significantly restore” to the exempted entities a degree of editorial control|that they
had once had, see id. at 761, 766 (plurality opinion); instead, it would cede to such parties a new
license to engage in n conduct that has long been considered a violation of antitrust lawls
Furthermore, the types of speech to which the exemption would apply (“sexual, violent, or other
indecent material™) is potentially broader than the narrow category of sexually indecent materials
that the cable operators were empowered to restrict in Denver Area. See id. at 751- 53 (plurallty
opinion).

_ _ |

‘Nevertheless, there is one significant consideration that would appear to make the
exemption here much less constitutionally troublesome than the provision that the Court
invalidated in Denver Area. In Denver Area, the statute empowered entities that were! “conduits™
for the speech of others (the cable operators), see id. at 793 (Kennedy, concurring in part,
concurring in the judgment in part, and dissenting in part), to impose conditions on programming
created and distributed by other persons and entities {the programmers). In this case, |'the antitrust
exemption would be provided to the entities that produce and distribute the entertainment
products in the first instance, and (potentially) would adversely affect the power of speech
“conduits” — the retailers — to further distribute the speech to third parties (minors). Tihe balance
of speech interests between the empowered and the disfavored parties, in other words, appears to
be quite different than was present in Denver Area, and this difference might well render the
section 405(a) exemption much less c0nst1tut10nally problemanc than the provision the Coun

invalidated in Denver Area.

It is important to emphasize, however, that the consmutmnahty of section 405(a) would
depend, in large part, on the breadth of the exemption that that provision would establlsh and, in
particular, on resolution of a certain ambiguity raised by section 405(a). Although the question is
far from clear, section 405(a) could be construed to permit a consortium of industry nilembers,
not only to combine to refuse to sell their own products to retailers whoe do not agree to enforce
the consortium’s dissemination restrictions (the scenario discussed above), but also, to refuse to
sell or lease their products to retailers who market the products of other manufacturers and
distributors that are not part of the consortium and that do not abide by the consortium’s rating
and labeling systems. The latter sort of concerted refusal obviously would have a mufch greater
impact on the speech rights of the retailers, and would, moreover, restrict the ability of producers
and distributors outside the consortium to distribute their own movies, videos, and recordings.
Such an additional shifting of power to the cooperating entertainment producers and distributors,

Page 46 of 112




and away from the retailers and from noncooperating producers, likely would make the
exemption significantly more difficult to defend against a First: Amendment challenge, because it
“would greatly increase the risk that certain categories of pro gramming [and other entertainment
products} (say, borderline offensive programs) will not appear” at all in the marketplabe Denver
Area, 518 U.S. at 766 (plurality opinion). Accordingly, we recommend that Congress clarify that

section 405(a)’s exemption is not intended to provide cooperating entities with a power of this -
scope. :

TITLE V — GENERAL FIREARMS PROVISIONS |

S. 254 §§ 501-504 (pages 340-61) were expressly rendered null and void, and superseded
in their entirety, by S. 254 § 1635 (pages 536-31). See discussion of § 1635, infra. V\«|’e strongly
support § 1635 in its entirety and its repeal of §§ 501-04. The repealed sections weaklened
current law regulating the sale of guns at gun shows by proposing a complicated scheme for
background checks at gun shows and opening up new loopholes in the law by giving law
.enforcement less time to complete background checks; exempting pawnbrokers from conducting
background checks on people who redeem pawned guns, even though they are, accordmg to one
study, five imes more likely to be prohibited; and upsetting more than 30 years of settled law

regulating the ability of licensees to sell guns at out-of-state gun shows.

TITLE VI = RESTRICTING JUVENILE ACCESS TO CERTAIN FIREARMS
. I

Both the Senate and House bills amend existing law by restricting juvenile acc!ess to
firearms and increasing penalties for both juveniles who unlawfully possess certain firearms and
adults who transfer prohibited firearms to juveniles. S. 254 §§ 601 & 851 (pages 361 I& 389),
and H.R. 1501 §§ 401-02 (pages 83-86), amend the Youth Handgun Safety Act, 18 U.S.C. §
922(x), and provide enhanced penalties for possession and transfer violations. The enhanced
penalties for adults who transfer firearms uniawfully to juveniles are addressed in the dlscussmn
of section 210(b) of S. 254, supra. This section will discuss the proposals to broaden the scope

of coverage of the Youth Handgun Safety Act and increase the penalties for juvenile violators.

SCOPE OF COVERAGE

S. 254 and H.R. 1501 both seek to expand the Youth Handgun Safety Act’s ban on
firearms possession by juveniles to include semiautomatic assault weapons and large capacity
ammunition clips, regardless of their date of manufacture. S. 254 § 601(b) amends 18 U.S.C. §
922(x) (page 364), to prohibit the transfer to and possession by juveniles of semiautomatic
assault weapons and large capacity ammunition clips. S. 254 § 851(b) also amends 18 US.C. §
922(x) (page 393), to add semiautomatic assault weapons, but omits large capacity ammunition
clips. Both § 851 and H.R. 1501 § 401 contain significant drafting errors. Section BSl(b) adds a
definition of juvenile, which is unnecessary, and results in an internal referencing crrolr discussed

below. H.R. 1501 § 401 fails-to prohibit the transfer to or possession by juveniles of
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semiautomatic assault weapons and large capacity ammunition clips, although it provides
penalties for violations involving possession and use of such items, . '

" Sections 601 and 851 of the Senate bill also provide exceptions for the transfer to and
possession by juveniles of semiautomatic assault weapons and large capacity ammunition clips.
These include exceptions for semiautomatic assault weapons possessed and used by a juvenile in
the military; in the course of employment, farming, ranching, or hunting activities; or é_for target
practice. Other than allowing juveniles between the ages of 18 and 21 who are in the military to
possess such weapons, we do not believe that there is any reason or justification for pfoviding
exceptions to the transfer or possession of semiautomatic assault weapons and large capacity
ammunition clips. And with respect to juveniles in the military, there is no need for an

‘exemption in this provision specifically authorizing the possession of semiautomatic assault
weapons by individuals in the military. Pursuant.to 18 U.S.C. § 925(a), the prohibitions of the
Gun Control Act generally do not apply to the possession of firearms for official use by
governmental entities. Accordingly, the possession of semiautomatic assault weapons by
juveniles for official use in the military or a law enforcement agency would already be exempt
from the prohibitions of 18 U.S.C. § 922(x). Therefore, we oppose the inclusion in this section
of any exceptions for the transfer or possession of semiautomatic assault weapons or large .
capacity ammunition clips and urge that they be stricken. o |

We also note that neither the Senate bill nor the House bill contains the important
provision in the Administration Bill to raise the age of eligibility to possess a handgun or a
semiautomatic assault weapon from 18 to 21, and increase the penalties for possession or transfer
of such firearms by or to persons under the age of 21. This omission is significant, because
youth gun access is an especially serious problem. Studies have shown that when gunls replace

fists or knives to settle a dispute or commit a robbery, the chance of a fatality is many |times
greater. In fact, youth homicide victimization rates doubled from the mid-1980s to tho early
. 1990s, increasing at a higher rate than any other violent crimes for which statistics are available.

This rise in youth homicide is due entirely to guns. Between 1990 and 1996, there were an

average of over 3,200 gun homicides among young people ages 19 and under.

We feel strongly that, in light of these facts, the Youth Handgun Safety Act shjould be
strengthened to prohibit handgun possession by youths under 21 years of age, while retammg the
appropriate exceptions for the possession of a handgun by someone under the age of 21 in
specific circumstances. We look forward to working with the conferees to reconcile the
differences between the Senate and House versions and to strengthen this important proposal by
improving on the draﬁmg of the provisions and expanding their coverage.

INCREASED PENALTIES FOR JUVENILE VIOLATORS

The Senate bill contains two inconsistent penalty provisions for juveniles who|violate the
Youth Handgun Safety Act: Sections 601 and 851 (pages 361 & 389). The House bill contains a
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provision to change the penalties for juveniles who violate the Youth Hand gun Safety|Act in
Section 401 (page 83). :

‘Section 601(a) of S. 254 retains the current base offense maximum of one year, and
retains probation as a mandatory sentence for certain juvenile offenders. It adds a max1mum 20-
year sentence for juvenile offenders whose 922(x) offenses are also violations of the Gun Free
Schools Zones. Act if the juvenile had the intent to carry, possess, discharge or use the weapon in
the commission of a violent felony.

Section 851¢a) of S. 254 eliminates mandatory probation as the sentence for first-time
juvenile offenders, and raises the base offense maximum sentence to 5 years. It raises;the
maximum sentence to 20 years if the 922(x)(2) offense is also a violation of the Gun Free
Schools Zones Act and the juvenile had the intent to carry; possess, discharge or use the firearm
in the commission of a violent felony. Section 851's unnecessary addition of a definition of
juvenile at 922(x)(1) causes the transfer and possession offenses to become (x)(2) and (x)(3),

. respectively, and accordingly, as drafted, § 851 references the wrong substantive proviisio ns in its
amendment to the penalty provisions. In addition, one of the provisions in S. 254 § 851 omits
reference to large capacity ammunition clips. :

H.R. 1501 § 401 (page 83), removes the mandatory probation provision for Juvenile
possession while retaining the one-year maximum sentence for the base offense. Section 401 of
the House bill contains proposals to increase the maximum penalties for unlawful poss:ession of
firearms by juveniles with no prior record, with the intent to possess on school ground;s (or
knowing that another juvenile intends to possess on school grounds), or with the mtent to use the

firearm in the commission of a serious violent felony.

We support the elimination of mandatory probation for juvenile violators of the Youth
Handgun Safety Act. In addition, the Administration supports legislation that is not i'nfcluded
either in the Senate or House bill to impose a maximum five-year sentence if the offense is a
© second or subsequent violation or if it is a first violation and the juvenile has a prior conviction
or adjudication of delinquency for a serious violent felony, as defined in 18 U.S.C. § 3559(c).

Although the Administration generally supports legislation to increase the maximum
sentence 1f the possession offense also involved the intent o violate the Gun Free Sch(!)ol Zones
Act, 18 U.S.C. § 922(q), or the intent to commit a serious violent felony, we do not support these
~ provisions in the Senate or House provisions as drafted. Enforcement problems may exist with
the Senate’s proposal regarding Gun Free School Zones Act violations, and the House|provisions
are confusing and ambiguous. We look forward to working with the conferees to reconcile the
two bills and produce legislation that increases the maximum sentence for firearms polssession
offenses that implicate the Gun Free School Zones Act, and eliminates the ambiguities and flaws

in the Senate and House proposals.
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TITLE VII — ASSAULT WEAPONS

BAN ON IMPORTING LARGE CAPACITY AMMUNITION FEEDING DEVICES

S. 254 § 702 amends 18 U.S.C. § 922(w) (pages 370-71) to prohibit the importation of
large capacity ammunition feeding devices, regardless of their date of manufacture. We support
this provision and note that the Senate adopted an instruction to its conferees that thisiprovision
be included in the conference report. o

We note that S. 254 § 704 (page 371) would appear to delay the effective date|of the
provision by 180 days from the date of enactment. However, the text of § 704 actually exempts
the substantive provisions from the defayed effective date and applies only to the short title.
Thus, the ban becomes effective immediately as presently drafted. The-Administration supports
an immediate effective date for this section. _ ‘

‘Due to a loophole in existing law foreign large capacity ammunition feeding dlevices that
were manufactured prior to September 13, 1994, may still be imported into the United States
today. Section 702 of the Senate bill would close this loophole to prohibit the impqrt:lation of any
large capacity ammunition feeding device, regardless of its date of manufacture. ' '

The Administration supports the reinstatement of this provision into the confel%ent':e bill.
Given the vast worldwide supply of magazines with a capacity-of more than 10 rounds, the
amendment is necessary to limit the commercial sale of these devices. It is also consi%;tent with
the original congressional intent to limit access to such magazines by the general public. We
would note, however, that the provision as currently drafted would prohibit the posse'sfsion of
large capacity ammunition feeding devices that were lawfully imported between September 13,
1994, and the effective date of this section. We recommend that the conferees add a new
“grandfather” provision to clarify that such devices may continue to be lawfully possessed and
transferred. We look forward to working with the conferees to provide language on this™
technical correction. “ ‘ |

TITLE VIII — EFFECTIVE GUN LAW ENFORCEMENT ‘

CRIMINAL USE OF FIREARMS BY FELONS . ‘

S. 254 § 803 (pages 375-77), and H.R. 1501 § 301 (pages 77-79), both -contain}provisions
designed to increase the number of federal firearms prosecutions by requiring the Department of
Justice to establish agreements with local authorities for the referral of gun cases to the Bureau of
Alcohol, Tobacco, and Firearms and the U.S. Attorneys. The Senate bili calls its program
“CUFF” (Criminal Use of Firearms by Felons), while the House bill calls its program the
“Armed Crimina}l Apprehension Program.” The programs “provide for the establishmfent of

- agreements with State and local law enforcement officials for the referral” of persons arrested for
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firearms violations to federal officials for prosecution. Under section 301(b)(5) of the House bill
and section 803(b)(5) of the Senate bill, the program “shall . . . ensure that each person referred
to the United States Attorney” by state or local officials “be charged with a violation of the most
serious Federal firearm offense consistent with the act committed.” (Emphasis added.')

These provisions appear designed to impose mandatory duties on the Executive Branch
with respect to prosecutorial charging decisions. Once a state or local official refers a case for
prosecution, the provisions appear to require the Executive Branch to charge “the most serious
Federal firearm offense consistent with the act committed.” They appear to do so, moreover,
despite any competing law enforcement considerations, such as whether other prosecutions might
be advanced by granting the defendant some-form of immunity in order to compel his or her

-testimony, .or whether the state has established its own intensive firearms prosecutions program.
Because either provision may: be interpreted to require federal prosecutors to prosecut# all gun
violations that occur in their respective federal districts, rather than sharing responsibi-lity for
bringing such prosecutions with state and local prosecutors these provisions raise serious
concerns for the Administration. :

The Administration fully supports the goal of enhanced prosecution of those who violate
our Nation’s gun laws. Earlier this year, the President directed the Attorney General and the
Secretary of the Treasury to develop a national integrated firearms violence reduction strategy
that includes elements to increase the investigation and prosecution of significant firearms
violations, including illegal possession, use, and trafficking. As we have recognized t1me and
again, every federal government effort to reduce violent crime, including gun crime, must be
rooted in collaboration or partnership with state and local authorities. As Attorney Géneral
Thomburgh’s memorandum implementing the Bush Administration’s firearms enforc:ement
effort, called “Project Triggerlock,” put it: “Since violent crime is essentially “street crime,’ 1t 1s
usually investigated and prosecuted at the state or local level. Project Triggerlock is nlot intended
to compete with or supplant the traditional local response to violent crime. Rather, it rs intended
to assist state and local authorities in this area of enforcement by providing for complc;mentary
federal prosecutions under U.S. firearms statutes of the most dangerous violent offenders in each

community.”

In contrast, both the Senate bill’s CUFF provision and the House bill’s Armed Criminal
Apprehension Program, as drafted, would interfere with the established relationships between
federal, state and local law enforcement, and would create a situation in which federal programs
attempt to compete with or supplant the state and local gun crime efforts, with serious negative-

effects on our Nation’s collective ability to reduce and control crime. For instance, m'andating

federal charges without consideration of local factors might actually result in lesser salnctions .
being imposed on those who commit gun crimes. In many states, the state gun charge arising
from facts that could also give rise to a federal gun charge will actually carry a higher penalty.
than the federal penalty. And in some states, federal prosecution of gun charges would lead to
double jeopardy problems for the state prosecution of a rape, robbery, or murder stemming from

the same incident.
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Most state systems have a significantly greater volume of resources available to detect,
investigate, and prosecute gun crimes, and when those states are able and willing effectively to
prosecute gun crimes, a compelling federal interest in wholesale federalization is absent. On the
other hand, mandating federal charges would impose significant fiscal burdens on the|scarce
federal resources needed to investigate, prosecute, and imprison gun criminals, and would require
the diversion of such federal resources to the detnment of other important prlorltles such as drug
and other violent crime.

In addition to these significant policy concerns, the provisions would appear to violate
constitutional separation of powers. Article II of the Constitution places the power tolenforce the
laws solely in the Executive Branch of government. The decision to charge a particular offense
is a core Executive function. As the Supreme Court.has observed, “the Executive Branch has
the exclusive authority and absolute discretion to: decide whether to prosecute a case. ”| United
States v. Nixon, 418 U.S. 683, 693 (1974); see also Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 136
(1810); Confiscation Cases, 74 U.S. (7 Wall.) 454, 457 (1869); Smith v. United States 375 F.2d
243, 247 (5th Cir.), cert. denied, 389 U.S. 841 (1967); Inmates of Attica Correctlonal_Famhty v.
Rockefeller, 477 F.2d 375, 381-82 (2d Cir. 1973). The proposed provisions, howeverf, would
appear to diminish the ability of the Executive Branch to determine how best to enforce the law.

Indeed, by requiring the institution of particular prosecutions for particular offenses whenever
state or local officials make a referral, the provisions appear to transfer to the those officials the
‘authority to determine for the Executive Branch how the criminal law should be enforced.
Because Congress may not unduly interfere with the meaningful Executive control of the
administration of the laws, the provisions would appear to violate separation of powers. See
Nathan v. Smith, 737 F.2d 1069, 1077 (D.C. Cir. 1984) (Bork, J., concurring) (Congress s
attempt to control law enforcement decisions by authorizing a writ of mandamus or a prlvate
right of action to compel investigation or prosecution “would raise serious constltutlonal
questions relating to the separation of powers. ”) cf. Printz v. United States, 521 U.S. 898 923
(199?)

We would urge that section 301(b)(5) of the House bill and section 803(b)(5) of the
Senate bill be deleted or amended to specify that the United States Attorney or the Attorney
General retain the discretion to decide whether to charge a partlcular Federal violation once state
or local officials refer a case for prosecution.

Redrafting the provisions in this way would be entirely consistent with the approach
already in place in jurisdictions with intensive firearms prosecution programs. As the U.S.
Attorney for the Eastern District of Virginia, Helen Fahey explained her district’s creation and
implementation of “Project Exile” in Richmond, but not in northern Virginia, in testimony before
a Senate Judiciary Committee subcommittee: “We are not doing it in Northemn Virgiﬁia because
we have sufficient police resources, prosecution resources, and court resources to deal with the
problems; whereas, I think when we started in Richmond, the local police, prosecutors and"
courts were absolutely overwhelmed by the number of very, very serious cases.” Review of
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Department of Justice Firearm Prosecutions: Hearings Before the Subcomm. On Criminal Justice
Oversight of the Senate Comm. on Judiciary, 106"‘ Cong. (Mar. 22, 1999}.

: [
The Administration supports a firearms enforcement policy that encourages jurisdictions
to distribute firearms prosecutions between federal and local prosecutors in a way that maximizes
prosecutions and punishment and efficiently uses scarce investigative and prosecutive TESOUrCEs.
As such, the Administration prefers the amendment offered by Representative George Gekas (R-
PA) that was submitted to the House Rules Committee but was not considered by the fu]l House,
to either the Senate or the House bill. The amendment would assure that, in making chargmg
decisions for federal firearms prosecutions, a U.S. Attorney, in coordination with state! and local
law enforcement officials, would assess the available penalties, the possible effect that a federal
prosecution would have on related state or federal prosecutions, the available investigative and
prosecutorial resources at the federal, state, and local levels, and the likelihood of conviction in
either a federal or state prosecution. We would be happy to work with the conferees to develop
language that assures enhanced prosecution of firearms crime without unduly interfering with
state and local violent crime reduction efforts. , ' |[
We offer the following additional more techmical comments on the Senate and House
bills. S. 254 § 803(b)(2) (page 376), and H.R. 1501 § 301(b)(2) (page 78), require that the
intensive firearms prosecution programs be based on agreements with state and local law
enforcement officials providing for the referral by state and local law enforcement officials to the
ATF and the U.S. Attorney of persons arrested for violations of various federal firearms statutes.
If this provision is interpreted literally, it would have little impact, since state and local law
enforcement officials rarely arrest persons on federal charges. However, if this provision were
interpreted more broadly, it could require state and local officials to refer all persons arrested on
state charges that constitute possible federal law violations to federal officials for investi gation
and prosecution. We would suggest clarifying this referral provision to indicate that state and
local law enforcement should be encouraged to refer firearms cases for federal prosecutlon n
appropriate circumstances. '

Section 803(b)(4), of the Senate bill and § 301(b)(4), of the House bill provide for the
hiring of ATF agents to investigate violations of firearms laws. The language should be clarified
to indicate that the Department of the Treasury, and not a U.S. Attorney or the Departiment of
Justice, is responsible for the hiring of ATF agents.

S. 254 § 803(b)(5) (page 376), and H.R. 1501 § 301(b)(5) (page 78), requ1re the United
States Attorney’s office to “ensure that each person referred to the U.S. Attorney [for a gun
violation] be charged with a violation of the most serious Federal firearm offense consistent with
the act committed.” This language could be construed to require federal charges to be filed for
all referrals, even when there are evidentiary problems, or when it makes more sense for other
reasons for the case to be handled at the local level. : . ‘
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The House bill includes a broader range of gun crimes in this program (all of chapter 44
of T;tle 18), compared.to the Senate bill, which specifies certain gun statutes (§§ 922(3)(6)
- 922(g)(1) through (3), 922(j), 922(q), 922(k), and 924(c) of Title 18, and §§ 5861 (d) g:md {h) of
the Internal Revenue Code). The Senate bill would apply this requirement in 25 jurisdictions
‘based on FBI crime statistics, while the House bill would apply this requirement to all gun
violations nationwide. The Senate bill requires that the 25 jurisdictions to be included in this
program would be the. 10 jurisdictions with the highest total number of violent cnmes‘accordmg
to the FBI Uniform Crime Report for 1998, and the 15 jurisdictions with the highest p:er capita
rate of violent crime. Neither the Senate formula, nor the House bill, take into account many of
the important factors listed above that are necessary for a successful firearms prosecutiion
program. Local factors or the circumstances surrounding an individual case often will be
important for determining whether federal firearms prosecutions are appropriate.

H.R. 1501 § 310(d) (page ’}’_9), provides authority for the Attorney. General to grant
waivers of the program requirements of § 301(b) with respect to a particular U.S. Attorney

pursuant to guidelines to be established by the Attorney General. The Senate bill dc’es| not

include such waiver authority. The guidelines are required to take into consideration t!he number
“of Assistant U.S. Attorneys in the office making the request and the level of violent youth crime
committed in the judicial district. We believe that a waiver provision is essential if Ccimgress
chooses to mandate the establishment of an intensive federal firearms prosecution program, as
described in either the Senate bill or the House bill. However, in order to take into acéount all
the relevant considerations, the waiver gu1de1mes should include all the factors mcluded by the

Gekas amendment § .

Finally, we recommend that S, 254 § 803(cX2) (page 377), and HR. 1501 § 3@1({:)(2)
{(page 79), should be revised to “encourage law-abiding citizens to report the illegal possession of
* firearms to authorities™ rather than to “encourage law-abiding citizens to report the possession of
illegal firearms to authorities,” to make clear that illegal possession, not just possession of iliegai
. weapons, should be reported. '

APPREHENSION AND TREATMENT OF ARMED VIOLENT CRIM[NALS :

We strongly support S. 254 § 811, amendmg Pub. L. No. 93-619 (18 U.S.C. § I3156(:1)(4))
- (1974) (pages 380-81), and H.R. 1501 § 602, amending Pub. L. No. 93-619 (18 U.S. C. §
3156(a)(4)) (1974) (pages 93-94), which amends the Bail Reform Act to add the felonl-m-
possession offenses for firearms and explosives within the Act’s definition of “crime of
violence.” This will mean that the courts may, on a proper showing of dangerousness! impose
pretrial detention on individuals charged with these offenses, consistent with the existfng (but
sparse) case law.,

Section 811 also contains a prohibition on the imbosition of probation for a violation of
18 U.S.C. § 924(a)(2) if the defendant has a previous conviction for a violent felony or a serious

drug offense. Violations of (a)(2) (which proscribe a “knowing” violation of any of a series of
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enumerated firearms statutes, including the felon-in-possession and machine gun provisions)
carry a ten-year maximum prison term. The provision is of limited practical effect because the
guideline sentence, even for a person with no ¢criminal history, would not call for problation.
Nevertheless, the Administration does not oppose it. '

YOUTH CRIME GUN INTERDICTION INITIATIVE {(YCGII)

S. 254 § 821 (pages 381-83) and H.R. 1501 § 109 (page 40-42) provide for thé expansion
of the Youth Cnime Gun Interdiction Initiative (YCGII), an enforcement program of tllile Bureau
of Alcohol, Tobacco and Firearms to investigate and arrest illegal suppliers of guns to juveniles
and youth and maximize the development of information to support investigations of youth gun
violence. The Senate bill authorizes YCGII to be expanded to 75 cities by FY2000, 150 cities by
FY2002, and 250 cities by FY2003, provides for information sharing, and mandates new grant
awards to participating entities. The House bill authorizes the expansion of YCGII to 175 cities,
provides for information sharing, requires certain reports to Congress, and authonzes an
appropriation. The Administration supports the authorization of YCGII, prefers the House .
version as more consistent with the existing program and commensurate with funding‘
requirements, and looks forward to working with the conferees to reconcile the two vqrsions.

GUN PROSECUTION DATA

S. 254 § 831 (pages 383-86) and H.R. 1501 § 302 (page 80) impose reporting
requirements on the Department of Justice regarding gun prosecutions. While we ackhowledge
the importance of reporting to Congress concerning the activities of the Department of Justice,
these requirements are more burdensome than necessary. Section 831(a) of the Senatﬁ% bili would
require the Attomey General to submit annual reports to designated congressional committees
respecting certain “cases” — namely, those described in section 831(b) as those “presented to the
Department of Justice for review or prosecution, in which the objective facts of the case provide -
probable cause to believe that there has been a violation of [18 U.S.C. § 922].”” The provision
would require (in subsections 831(c)(1)-(2)) that the annual report include, inter alia,
“information indicating . . . whether in any such case, a decision has been made not to charge an
~individual with a violation of [§ 922] or any other violation of Federal criminal law; [and] the
reason for such failure to seek or obtain a charge.” Tt also-would require (in subsection '
&31(c)(7)) that, where a charge under § 922 is brought, but where the government enters into a
plea agreement that does not result in a conviction under § 922, that the annual report include
“information indicating . . . the reason for the failure to seek or obtain a conviction under [§
922].” :

Section 831 might be construed to require the Department to disclose charging decisions
in pending investigations before the fact of such decisions would otherwise be made available to
the public (including to the persons. who might be charged). Such a requirement wouid
impermissibly infringe upon the Executive’s constitutional authority to protect the co'riﬁdentiality
and integrity of ongoing d;’iminal investigations, It might also be read to require the Department
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to identify individuals who have been investigated but not charged: However, the provision
could be read alternatively to permit the Attorney General to file a report that identifies cases in a
way that does not reveal confidential information about an ongoing investigation. In order to
avoid the constitutional concerns that otherwise would be raised, we would construe the
provision in this fashion. ' l

Section 302 of the House bill provides for a more reasonable annual reporting
requirement, although paragraph (4) provides for the collection of the number of 1nd1v1duals held
without bond (in anticipation of prosecution under the firearms program), which is data that the
Department of Justice does not collect and would be more appropriately collected from the
courts. We believe that there are much better ways that the Department can communicate with
the Congress about its enforcement efforts than through the reporting requirements as |draﬁed,
and we look forward to working with the conferees to ensure that any new reporting
requirements are not so burdensome as to interfere with Jaw enforcement activities.

FIREARMS POSSESSION BY VIOLENT JUVENILE QFFENDERS

S. 254 § 841, amending 18 U.S.C. § 921(a)(20) (pages 386-89), and S. 254 § 1601,
amending 18 U.S.C. § 921(a)(20) (pages 466-469), are identical provisions relating to a gun ban
for juveniles adjudicated delinquent for certain felonies. Although the House bill does not
contain a parallel provision, the House, during consideration of H.R. 2122, did adopt a!m
amendment, proposed by Representative Rogan, which the Administration prefers to the Senate
version. The amendment, although adopted overwhelmmgly by the full House, was defeated
when the overall bill, H.R. 2122 was defeated. '

The Administration strongly recommends that the Senate provision be amendeld in three
ways. First, the effective date provisions of the Senate bill are unnecessary. These provisions
state that the amendments will not be effective until 30 days after the Attomey General certifies
that records of juvenile adjudications are routinely available in the’ Nat10na1 Instant Cnmmal
Background Check System (NICS). There is absolutely no reason to make this category of
prohibited persons contingent upon the availability of records in NICS. There are ex1$tmg
categories of prohibited persons, such as persons committed to mental institutions, for which
. records are not generally available to NICS. However; the records.available to NICS may still be
‘used to deny access to firearms to prohibited persons, and those prohibited persons who obtain

access to firearms may still be prosecuted, notwithstanding the fact that NICS does not contain
records regarding this firearms disability. There is absolutely no reason to delay the |
implementation of a provision that would ensure that the most dangerous juvenile offenders may |

not possess firearms.

Second, the Senate provisions are unduly narrow in their coverage. They impose the
firearms ban only for juveniles adjudicated delinquent for offenses described in § ’
3559(c)(2)(F)(i). These comprise only a small fraction of the predicates for the so-called “three
strikes™ statute. Clause (F)(1) covers only certain enumerated violent offenses but doe:s not cover
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other serious violent three-strikes predicates — such as assauit with a deadly weapon —ior any of
the covered drug trafficking crimes. We strongly favor legislation that would result in a gun ban
if the yjuvenile is adjudicated delinquent for any offense serious enough to be a three-strikes
predicate. . _ |

Finally, to respond to a serous probiem in the current deﬁnmon of felonies, we
_recommend an amendment.to modify the definition of “conviction” for purposes of the federal

- firearms laws. The current definition allows potentially dangerous individuals, who 1 ln fact have
been convicted, to lawfully possess firearms, notwithstanding the prohibition in 18 U.S.C. §

- 922(g) on possession of firearms by convicted felons. The problem arises because the current
definition of the term "crime punishable.by imprisonment for a term exceeding one year" in 18
U.S.C. § 921(a)(20) gives effect to state laws that restore civil i ghts to convicted felons

- including the night to possess firearms, regardiess of whether the restoration of that nght 1s based
upon an individualized determination by an appropriate authority of the state that the individual
is not dangerous to the public safety.' Under the Administration’s proposal, persons who were
convicted of felonies or adjudicated delinquent as juveniles could have their firearms 1'1 ghts
restored only after such an individualized determination by the state. We bélieve that the present
law can be improved to ensure that an individualized detcrmmahon is made before a prohibited

person can lawfully possess a firearm.

PENALTIES FOR FIREARMS VIOLATIONS INVOLVING JUVENILES

S.254 § 851, amending 18 U.S.C. § 924(a) (pages 389 08}, is addressed in the dlscussmn
of S. 254 § 601 (page 361), supra.

- NATIONAL INSTANT CRIMINAL BACKGROUND CHECK SYSTEM IMPROVEMENTS

S. 254 § 861 (pages 398-401) authonzes appropriations of $68 million fo operate the
FBI’s National Instant Criminal Background Check System (NICS). These funds are [necessary
to support the FBI’s NICS Operations Center, which performs NICS background checks for
approximately one-half of the checks that are required under the Brady Handgun Vlolence
Protection Act. The other haif of the NICS checks are being performed by states that have

o]

! Several states have laws that do not require an individualized determination before a felon’ s right to
possess a firearm is restored, but instead automatically restore firearms rights and other civil rights lmmedlately
upon completion of a felon's sentence, or within a fixed ime period thereafter. Moreover, many states have laws
that permit even dangerous felons convicted of crimes 0fv1olence or drug offenses to have their firearms rights
restored.
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agreed to perform background-checks as points of contact for the system. With respect to the
point-of-contact states, section 861 authorizes $40 million in appropriations to reimburse the
states that are performing NICS checks. Reimbursing the point of contact states for clclraing NICS
checks could be critical to retaining their participation, because they have a strong disincentive to
perform checks that the FBI is providing to gun dealers and buyers free of charge. We believe it
is very important to retain point-of-contact states and increase their number, because states have
access to state records that are not available to the FBI and states have the expertise to‘interpret
their own records and local laws. ' ‘

In addition, we have two technical comments. First, section 861(a)(1)(B) contralins an
apparent drafting error by stating that the Attorney General shall provide expedited access to
funding so that states can “gain[] access to records in the National Instant Check System
disclosing the disposition of state criminal cases.” In fact, this funding is designed to Iassilst the
states to provide information about state records to the NICS so that NICS — and its uslers,
including point-of-contact states — can have access to records disclosing the dispositio!n of state
criminal cases. Second, the proper name of the NICS is the “National Instant Criminal
Background Check System”, and we would urge that it be referred to as such throughcluut the
section. - ' I

TITLE IX — ENHANCED PENALTIES

STRAW PURCHASES

S. 254 § 901, amending 18 U.S.C. § 924(a) (pages 402-03), and H.R. 1501 § 605,
amending 18 U.S.C. § 924(a) (pages 96-97), would create higher penalties for certain offenses
involving 18 U.S.C. § 922 (a)(6), which prohibits false statements in connection with Eﬁrearms
transfers. Under current law, 18 U.S.C. § 924(a)(2), the maximum penalty for a violation of this
subsection is ten years. Section 901 would raise-the sentence to not more than 15 years
imprisonment if the violation was for the purpose of selling, delivering, or otherwise transferring’
a firearm, knowing or having reasonable cause to know that another person will cany|or '
otherwise possess or discharge or otherwise use the firearm in the commission of a violent
felony. The same offense involving procurement of the weapon for a juvenile would be subject
to a mandatory minimum sentence of 10 years imprisonment and a maximum sentenc!e of not
more than 20 years. The House bill is identical to the Senate version, except that it applies to a
narrower class of felonies — namely, “serious violent felonies” — as defined by 18 U.S!C. §
3559(c)(2)(F) rather than § 924(e)(2)(B). Although we generally support doubling the maximum
available sentence under the above circumstances, we think these proposals go too far in creating
10-year mandatory minimum sentences in situations in which a firearm.is not even transferred,
let alone actually used in a crime of violence.

In addition, we recommend a clarifying amendmcnf to section 18 U.S.C. § 924(h), which
currently makes it unlawful for any person to transfer a firearm "knowing" that the ﬁrl'earm will
be used to commit a crime of violence or drug trafficking crime. This section should be amended

Page 58 of 112 R


http:fireann.is

to include transfers in which the transferor “knows” or has “reasonable cause to belie\le” that the
firearm would be used to commit a crime of violence or drug trafficking crime. There is no
reason why section 924(h} should apply when the transferor has knowledge that a cnme of
violence or drug trafficking crime will be committed, but not when the transferor has ° “reasonable
cause to believe” that this is the case. Furthermore, this prohibition applies to transfers by
unlicensed individuals, as well as transfers by licensed dealers, so amending it pr0v1des another
tool to address straw purchases. We would be happy to work with the conferees to develop
language for the ﬁnal bill.

STOLEN FIREARMS

S. 254 § 902, amending 18 U.S.C. § 924 (page 403), and the identical provision in H.R.
1501 § 603 (pages 94-95) raise the maximum sentence from 10 to 15 years imprisonmient for
various offenses involving stolen firearms and unlawful importation of firearms. The
Adnunistration does not object to these proposals.

INCREASE IN PENALTIES FOR CRIMES INVOLVING FIREARMS

S.254 § 903, amending 18 U.S.C. § 924 (page 404}, and H.R. 1501 § 604, amending 18
U.S.C. § 924 (pages 95-96) increase the minimum sentence for discharging a firearm during or in
relation to a crime of violence or drug trafficking offense (§ 924(c)(1)(A)) from 10 yelfa‘rs to 12
years. The proposal also adds a mandatory minimum sentence of not less than 15 years if the
firearm is used to injure another person. In addition, the bills would amend 18 U.S.C. § 924(h)
to create a mandatory minimum sentence of five years for an individual who transfers|a firearm
to a person knowing that it will be used to commit a crime of violence, while retaining the 10-
year maximum term of imprisonment. The Administration does not object to these proposals.

TITLE X — CHILD HANDGUN SAFETY

S.254 § 1003, amending 18 U.S.C. § 922 (pages 406-10), requires licensed

- manufacturers, importers, and dealers to provide a secure gun storage or safety device with every
handgun sold, delivered or transferred to an unlicensed individual. The Administration strongly
supports a requirement that gun safety and storage locks be provided with any handgun that a
licensee transfers to an unlicensed person. However, the Administration has several si ignificant
concerns with the Senate bill. First, section 1003 requires child safety devices to be pr0v1ded
only for transfers of handguns. There is no basis on.which to exclude long guns from|the
requirement, given the purpose of the provision to protect children and other unauthorized users
from gaining access to firearms and causing accidental injuries to themselves or otherts. The
Administration urges the conferees to extend the requirements of § 1003 to long guns.

Second, the Senate bill provides prospective qualified civil liability for individuals who
use a secure gun storage or safety device with the handgun. The Administration generally
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disfavors statutory immunities and does not believe that such immunity is necessary h|ere,
because individuals who use safety devices can assert their use in defense of tort claims.

Third, an uncodified provision of the Omnibus Consolidated and Emergency |
Supplemental Appropriations Act of 1999 provides that evidence of compliance or
noncompliance with the safety lock provisions is.not admissible in any proceeding. This
provision would be inconsistent with the amendment’s express proposal to allow the irfltroduction
of evidence concerning noncompliance in an administrative license revocation or suspension
proceeding. For the sake of clarity, we recommend that the uncodified provision be repealed.
We would be happy to provide the conferees with language to accomplish this technical
correction. :

Fourth, the Senate bill contains exceptions from.the safety lock requirement foi’ curio or
relic firearms. There are millions of handguns that have been classified as "curios or r;elics."
Indeed, every handgun over 50 years old, including all World War II'era handguns, are classified
as curios or relics. These handguns are every bit as lethal as handguns that are not curios or
relics, and should be subject to the same safety lock requirement as other weapons. The
Administration bill, unlike the Senate bill, would amend section 18 U.S.C. § 923(¢) by
eliminating this exception.

Finally, the Administration would urge the Congress to reconsider the penalty |provisicms
in the Senate bill, which are substantially weaker than the penalty provisions in the '
Administration bill. For violations of the safety lock requirement, the Senate bill provides for
suspension of the dealer’s license for up to six months and a fine of not more than $2500. In
contrast, the Administration bill authorizes the Secretary to suspend a dealer’s license‘
indefinitely and impose a fine of not more than $10,000. The Administration urges the Congress
to increase the penalties for licensee violations to those enumerated in the Administration bill,

Although H.R. 1501 as passed does not include a comparable provision requiri?ng gun
storage and-safety devices, the House considered an amendment — which was adopted as part of
the overall gun bill, H.R. 2122, that was defeated - that would include this requirement.
However, in response to concerns raised by a particular manufacturer of a safety dcvicie, the
proposed amendment contained an overly broad defimition of “gunsafety device” which would
have essentially obviated the requirement. In the amendment, a gun safety device is any part of
the handgun that, if removed, renders the gun inoperable. Since all guns have parts that, if
removed, render the gun inoperable, the amendment would have rendered meaningless the
requirement. To the extent that the conferees consider the House version of the provis:ion, the
- problem can be easily fixed, and we can work with the conferees to craft appropriate statutory
language.

- TITLE XI — SCHOOL SAFETY AND VIOLENCE PREVENTION

ScHoOL VIOLENCE RESEARCH

Page 60 of 112




‘Section 1105 of S.-254 (page 413) establishes the National.Center fot Rural Law
Enforcement as a clearinghouse for school violence research. While we agree that the activities
~ specified in the bill are needéd, we object to the provision because it does not provide for a '
¢ competitive selection process. Furthermore, the new National Institute for Juvenile Crime
Control and Delinquency Prevention (within NIJ) is — in this bill — already designated as a
central point for all juvenile violence-related research. Pursuant to a competitive grant award
- process, the Justice Department (through OJJDP) is now funding the Northwestern Régional

-Educational Laboratory, which provides research-based training and technical assistance on
~ school safety issues through its National Safe Schools Resource Center. Pursuant to
Congressional direction, OJJDP is also ﬁmdlng the Hamilton Fish National Institute on School
- and Community Violence, a consortium of eight universities, which focuses on school and

community violence research. Further, both the currént and proposed Juvenile Justice Office and
the Education Department manage information clearinghouses. The Center for Rural Law
Enforcement has no particular expertise in school violence, especially urban or suburban
violence; and the Center should not be rewarded for trying to receive direct funding from.
Congress without going through the regular process of competitively applying for a grant. See
comments on S. 254 §§.1674-76 and 1683-85 on this latter point. The House bill does not .
contain a similar prov1s1on and we support ehmmatmg it in the final blll '

© NATIONAL COMMISSION ON CHARACTER DEVELOPMENT :

S. 254 § 1107 (pages 417-21) would establish a National Commission on Character
Development, which would study and make recommendations with respect to the imp:act of
current cultural influences on the process of developing and instilling “the key aspects of
character.” The Commission would consist of 36 members. Section 1107(b)}(2)}(D) would
require that six of those Commission members be “members of the clergy.” This requirement is
unconstitutional. Although clergy may, of course, be appointed to government commissions, the
religion clauses of the First Amendment prohibit the government from conditioning employment,
appointment, or benefit on satisfaction of any test of religious belief, conduct, or status, and the
Religious Test Clause, Art. VI, cl. 3, provides that “no religious Test shall ever be requlred as a

_Quahﬁcatlon to any Office or public Trust under:the United States.” See Board of Educ. of
Kiryas Joel School Dist. v. Grumet, 512 U.S. 687, 715 (1994) (04 Connor, J., concurring in part
and concurring in the Juclgment), McDaniel v. Paty, 435 U. S 618 (1978); Torcaso v. Watkms
367 U.S. 488 (1961) '

The constitutional problem could be avoided if subsec_tion 1107(b)(2XD) were amended
to replace “members of the clergy” with a phrase such as “persons experienced in positions of
moral leadership (including, for example, members of the clergy)”.

DrRUG TESTS
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S. 254 §§ 1110 and1611, amending Pub. L. No. 89-10 (200U.S.C. § 7116(b)) § 4116(b)
(1965) (pages 425, 494), are substantially similar. Each would amend 20 U.S.C. § 7116(b) to
authorize drug testing of students in certain circumstances, while § 1611 would also amend §
7116(b) to allow locker inspections. There is no provision in § 1611 that would nulhfy the
provisions of § 1110, and therefore it is unclear which section is intended to take precedence We
look forward to working with the conferees to deveIOp material for the establishment and
operation of any such programs.

TITLE XII — TEACHER LIABILITY PROTECTION ACT

'S. 254 §§ 1201-1207 (pages 426-35) and H.R. 1501 §§ 1501-1507 (pages 244-53) would
create the “Teacher Liability Protection Act of 1999 (“TLPA”), which would place various
limits on the liability of a teacher for harm caused by the teacher’s acts on behalf of a school.

For example, section 1204(a) of S.254 (§ 1504(a} of H.R.1501} would provide that no|teacher
shall be liable if the teacher was acting within the scope of employment; if the teacher| s actions
were consistent with local, state, or federal rules governing school discipline; if the teallcher was
properly licensed; if the harm was not caused by willful or criminal conduct, gross negllgence
recklessness, or a conscious, flagrant indifference to the rights or safety of the person harmed

and if the harm was not caused by the teacher’s operation of a car or other motor vehlcle section
1203(a) of 5.254 (section 1503(a) of H.R.1501) would expressly preempt state law that is
inconsistent with this liability limitation. Section 1203(b) of S.254 (section 1503(b) of
H.R.1501) would, however, provide that the preemption rule shall not apply to any civil action in
state court in which all parties are citizens of the state if that state, after enactment of the TLPA,
enacts a statute which, among other things, declares the election of the state that the TLPA shall

not apply to such a civil action in the state, and contains no other provisions.

The TLPA does not specify its constitutional source of authority, and no such a|1uth0rity is
obvious. In particular, the TLPA would not appear to be a proper exercise of Congress’s power
to regulate interstate commerce. The Act does not appear to regulate an economic activity (or to
regulate “commerce,” as such); it includes no jurisdictional limitation (or “element”) llimiting its
effect to particular cases having a-connection to interstate commerce; it contains no findings
regarding the effect that teacher liability has on interstate commerce; and it expressly indicates
(S.254 § 1202(b); HR.1501 § 1502(b)) that the TLPA’s regulation of teacher liability is for the
purpose of improving the learning environment. In United States v. Lopez, 514 U.S. 549 (1995),
the Supreme Court held that the Gun-Free School Zone Act of 1990, a federal statute prohibiting
the possession of a firearm near a school, exceeded Congress’s authority under the Commerce
Clause. In so doing, the Court rejected the government’s argument (and Justice Breyer s
argument in dissent) that a meaningful interference in the educational process necessarlly
provides the requisite effect on interstate commerce to justify the exercise of congressgonal

power. Id. at 564-68.

We thus have serious reservations about whether Congress has the power fo enact the
TLPA. Congress could accomplish the objectives of the TLPA, however, by reformullatmg the
Act as an exercise of its Spending Clause authority. Congress could, for instance, make state
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enactment of the provisions in the TLPA a condition of a state’s receipt of certain edu¢ cation-
related federal funds. See New York v. Umted States, 505 U.S. 144, ]67 171-73 (1992); South
Dakota v. Dole, 483 U S. 203 (1987).

TITLE X1 - VIOLENCE PREVENTION TRAINING FOR EARLY CHILDHOOD
. EDUCATORS ' -

Title XHI of S. 254 (sections 1301-1308, p. 435-442), the “Violence Prevention Training
for Early Childhood Educators Act,” establishes a grant program to help institutions that train
educators of young children to recognize and appropriately respond to vielence in children’s
lives. Knowing the significant links between children’s exposure to violence .and the increased
likelihood of future delinquency, we support the goals of this program, but we recommend -
instead that Congress enact the "Character Education Research, Dissemination, and Evaluation”
provisions of the Pre81dent's proposal to reauthorize the Elementary and Secondary Education
Act,

TITLE XIV PREVENTING J UV'ENILE DELINQUENCY THROUGH CHARACTER
EDUCATION '

This title creates a $25 million grant program, to be administered by the Department of
Education, to support community-based programs that develop character education, defined as
“‘an organized educational program that works to reinforce core elements of character, including
caring, civic virtue and citizenship, justice and faimess, respect, responsibility, and .
trustworthiness.” The Department fully concurs in the value of character education, but believes
the Congress should enact the character education program proposed by the President hs part of
~ the pending reauthonzatlon of the Elementary and Secondary Education Act of 1965

TITLE XV VIOLENT OFFENDER DNA IDENTIFICATION ACT OF 1999

Title XV of S. 254 contains provisions to strengthen and extend the DNA 1dent1ﬁcat10n
system. The major elements of the proposal include: (1) authorizing assistance to the states to
clear their backlogs of unanalyzed convicted offender DNA'sa{mples; (2) providing necessary
assignments of responsibility and grants of authority to collect DNA samples from federal,
military, and D.C. offenders convicted of specified crimes; and (3) authorization of
appropnatlons to federal agenc1es for related costs. The House b111 contains no correspondlng
provisions. : -

. The Administration strongly supports the objectives of this title, which largclyéoverlaps

‘with proposals that the Administration has previously transmitted to Congress. However we,
recommend some amendments to Title XV of S. 254 as dlscussed below .
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The development of DNA identification technology is one of the most significant
advances in criminal identification methods since the advent of fingerprinting. Recogmzmg the
promise and importance of this new technology, Congress enacted provisions relating | fo DNA
identification in subtitle C of Title XXI of the Viclent Crime Control and Law Enforcement Act
0f 1994. These included provisions for the establishment of a national DNA identification index,
the establishment of quality assurance standards and measures, and assistance to the statcs in
creating effective DNA identification programs. Congress further encouraged state DNA
identification efforts through the enactment of § 811(b} of the Antiterrorism and Effective Death
Penalty Act of 1996, which authorized grant funding for states that require convmted 1) ¢
offenders to provide DNA samples.

At the present time, all 50 states have enacted legislation to collect DNA samples from
certain categories of offenders and to make this.information available for criminal identification
purposes. In § 811(2)(2) of the Antiterrorism and Effective Death Penalty Act of 1996, Congress
sought to effect the same reform for federal and D.C. offenders, authorizing the expansion of the
national DNA identification index to include information on such offenders.

Notwithstanding the rapid development of the DNA identification system over|the past
several years, there are serious impediments to the full implementation of the system that require
legislative attention. The expansion of laboratory capacity for the analysis of DNA samples has
not kept pace with the collection of such samples.from convicted offenders, resulting in a
backlog of several hundred thousand DNA samples collected by the states which haveén_ot yet
been analyzed. Until these samples are tested and the resulting DNA profiles are entezfcd into the
convicted offender databases, they are worthless for criminal identification purposes. |Every day
this situation continues is another day that serial rapists and other serious offenders who could
have been identified through matching with DNA database information remain at large to

commit further crimes.

In addition, there is a hole in the system for federal, D.C., and military offenders. As
noted above, Congress authonized expanding the DNA identification index to include
information on such offenders in 1996. However, it has not been possible to 1mplement this
dcc1510n in the absence of statutory authority to collect DNA samples from these offenders.

Title XV of S. 254 contains provisions designed to address both of these problems, which
- are similar to previously transmitted Administration proposals. Our comments concerning the
specific provisions in this title, and their relationship to the Administration’s proposals, are as
follows:

BACKLOG REDUCTION ASSISTANCE

The National Commission on the Future of DNA Evidence, charged by the Attorney
General with the improvement of the use of DNA technology throughout the criminal justice
system, has identified the elimination of the convicted offéender DNA sample backlog as an
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urgent prlorlty In line with the Commission’s recommendations, the Administration’s budget
request for fiscal year 2000 includes $15 million supporting a two-year initiative to reduce the
backlog of unanalyzed DNA samples that have been collected by the states. An additional $15 |
militon will be requested for the second year of the program in 2001. Section 1502 of'S. 254
similarly authorizes $15 million for each of fiscal years 2000 and 2001 for convncted offender
backlog reduction assistance.,

While the Administration’s proposal and S. 254 are consistent in contemplated funding
levels, they differ in the assignment of responsibility for the administration of the assistance
program. S. 254 provides that the program is to be developed and administered by the FBI “in
coordination with” the Office of Justice Programs, with consultation with representatives of state
~ and local forensic laboratories in developing the program. In contrast, the Admlmstratlon s
budget requests the appropriation of these funds for the National Institute of Justice (NIJ ), a
component of the Office of Justice Programs which admimsters many grant programs and has
- specific expertise relating to DNA identification testing and the effective administration of grants

to state and local agencies in this area. : :

To resolve the difference concerning responsibility. for the design and implementation of
the convicted offender backlog reduction program — FBI vs. NIJ — we recommend amending the
proposal in S. 254 § 1502 to provide that the Attorney General is to develop and administer the
program, with consultation with state and local representatives.in the program’s development.
This will provide flexibility to utilize the capacities and resources of N1J, the FBI, and other
components most effectively to assist the states in backlog reduction.

|

SAMPLE COLLECTION FROM FEDERAL, D.C., AND MILITARY OFFENDERS

The Department of Justice has previously transmitted proposed legislation to Congress to
provide the authorities and assignments of responsibility which are needed to collect DNA
sampties from federal, D.C., and military offenders. See FBI Laboratory Report to Cofngressi
Implementation Plan for Collection of DNA Samples from Fedetal Convicted Qffendérs
Pursuant to P.L. 105-229, Appendix A (Dec. 1998) (hereafter, “FBI Report™).

Section 1503 of S. 254 contains DNA sample collection provisions for federal, D.C., and
military offenders that are generally similar to the Administration’s proposal. Commdn features
of the two proposals include: (1) specification of categories of offenders from whom DNA
samples will be collected through FBI regulations; (2) collection of DNA samples by the Bureau
of Prisons from federal and D.C. offenders in its custody; (3) collection of DNA samples from
federal offenders released under supervision by the responsible supervision agencies (1 €., federal
probation offices); (4) collection of DNA samples from D.C. offenders released under|
supervision by the Court Serv;ces and Offender Supervision Agency for the District of
Columbia; and (5) establishment by the Department of Defense of a comparable DNAI sample
collection system for military offenders.
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Certain features of S. 254 § 1503, however, are more limited or less clear than the
corresponding provisions of the Administration’s proposal. Our specific comments are as
follows: ‘

Samples voluntarily contributed by relatives of missing persons.

The Administration’s proposal includes a provision that would authorize including in the
DNA identification index analyses of DNA samples voluntanly contributed from
relatives of missing persons.. This is a non-controversial proposal that could m!ake it
possible to identify missing persons, or the remains of missing persons, that art;a
unidentifiable by other means. This provision should be included in the proposal in S.

254, | : - | |
Offense coverage.

The Administration’s proposal would not impose any statutory limitation on the
categories of federal, D.C., and military offenders from whom DNA samnples will be -
collected. Rather, the pertment categories would be specified in FBI regulations without
pre-set limitations. Under this approach, the system could readily be modified in light of
developing experience conceming the utility of collecting samples from particular types
of offenders. This follows the approach of existing law — section 811(a)(2) of the -
‘Antiterrorism and Effective Death Penalty Act of 1996 — which authorizes theIFBI to
expand the DNA 1dentification system to include federal and D.C. offenders, with no pre-
. set limits on covered offense categories. |_

S. 254 § 1503 1s restrictive in comparlson with existing law and the Administration’s
proposal. It limits the categories-of offenders from whom samples could be caliected to
felons and imposes a further restriction that samples could be coilected from adj udicated
delinquents only on the basis of their commission of a “crime of violence.” See S. 254 §
1503(b)(3), proposing new 42 U.S.C. § 14132(d)(Z)(B) (page 455). "

The formulation of S. 254 on this issue may reflect a belief that the new rest'ri(%tions it
proposes would exclude only non-dangerous offenders who have committed relatwely
minor crimes. However, such an assumption would not be well-founded. Chlld
molestation cases, for example, may be pleaded down to misdemeanors because the

. victim cannot bear the additional trauma of a trial. Moreover, in some sexual !abuse
cases, the offense is only a misdemeanor even if the offender is fully convicted for what
he did. Forexample, in the absence of force or threats, a prison guard who makes female
prisoners submit to sexual acts or contact by exploiting his authority over therh may be
prosecutable only for a misdemeanor. See 18 U.S.C. § 2243(b), 2244(a)(4)
(misdemeanor to engage in sexua!l act or contact with ward); 18 U.S.C. § 2244(b)
{(misdemeanor to engage in sexual contact without victim’s permission). The desirability
of collecting DNA samples from such offenders would hardly seem to be a controversial
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18sue. Qf FBI'Report at 12 (some states collect samples based on misdemeanor sexuél
offenses). However, it would not be allowed under S. 254's restrictions.

In assessing the question of permitted offense coverage, it is important to understand that
taking DNA samples and entering related information on offenders in the DNA
identification index is not a punishment or penalty. It is a regulatory measure ¢arried out
for law.enforcement identification purposes, comparable to fingerprinting or |
photographing. If an offender’s records are included in the index, he is protected by the
strict confidentiality rules in the DNA statutes (42 U.S.C. § 14132(b)(3), 14133(b) (c)),
which allow information in the index to be used for law enforcement identification
purposes and virtually nothing else. Moreover, the genetic markers used for forensic
DNA testing were purposely selected because they are not associated with any known
physical or medical characteristics, providing further assurance against the use of
convicted offender DNA profiles for purposes other than identification. An offender
suffers no adverse effects later in life from the inclusion of information on him! in the
index — unless he commits more crimes, and DNA maiching shows him to be the
_perpetrator. The potential benefits of DNA sample collection and indexing fori public
safety and law enforcement are great, and the imposition on the offender in obtaining and
retaining this information is minor. There is no reason to stipulate in advance that this
identification technology cannot be utilized outside of pre-set offense categories. In light
of the strict confidentiality rules that govern information in the index, there is also no
reason for a statutory rule settmg more restrictive conditions for sampie collection from
adjudicated delinquents, as opposed to adult offenders. : o }
It is also important to keep in mind that the perpetrators of violent crimes frequently have
varied criminal histories, including both violent and nonviolent offenses. In many cases,
the DNA sample which (for example) enables law enforcement to identify the perpetrator
of a rape has not been collected in connection with an earlier rape conviction, but as a
result of the perpetrator’s prior conviction for some other type of crime that was not.
intrinsically violent. See FBI Report at 15. Hence, even if the identification of violent
offenders is seen as the p principal focus of the DNA identification system, ach1év1ng this
objective effectively requires casting a broader net. The approach of existing law and the
Administration’s proposal, which does not impose pre-set statutory limits on covered
offenses, is optimal from this standpoint. The proposal in S. 254 should be amended to
conform to this approach. '

Expungement,.

S. 254 § 1503(b)(3), proposing 42 U.S.C. § 14132(d)(2)(ii(III) (pages 454- 55) requires
that information on a juvenile adjudicated delinquent for a federal offense be removed -
from the DNA identification index if the underlying adjudication has been expunged.
This requirement should be deleted because there is no existing provision for _
expungement of federal juvenile delinquency adjudications. Moreover, there is no reason
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in any event to remove information from the index. As discussed above, the index is -
subject to strict confidentiality rules which allow use of the information for faw
enforcement identification purposes and virtually nothing eise. Both for aduits and
juveniles, the inclusion of information on an individual in the index has no adverse effect
on him later in life, unless he commits a crime or crimes and DNA matching shows him
to be the perpetrator. Regardless of the disposition-of an underlying conviction or
adjudication, retaining the information is harmless to the affected individual and
potentially useful for law enforcement and public safety purposes. There is nd reason to

throw 1t away.

Collection of samples from military offenders who serve their sentences in federal
prisons.

The Administration’s proposal includes:a provision which would allow the Secretary of
Defense to arrange to have DNA samples collected by the Bureaw of Prisons (BOP) or
federal probation offices from military offenders who are under their custody or
supervision. This reflects the fact that some military offendérs are housed in BOP
facilities {rather than military prisons} and that military offenders who are paroled from
BOP facilities are supervised by federal probation offices (rather than the military parole
supervision systems). In such cases, it is likely to make more sense for BOP or the
:probation offices to collect the samples, rather than requiring the Department of Defense

. to do it directly. However, S. 254 § 1503 has no provision comparable to the provision of
the Administration’s proposal on this point. ' o ‘

The drafters of S. 254 § 1503 may have believed that this situation was adequately
addressed by a provision in the S. 254 § 1503(b)(3), proposing 42 U.S.C. §
14132(e}(3)(A) (page 461}, which provides that the Secretary of Defense may [“waive the
collection of a DNA sample from an individual under this subsection if another person or
agency has collected or will collect such a sample from the individual under subsectlon
(d).” However, the cross-referenced subsection (d) directs the Bureau of Prlsons and the
probation officers to collect samples from persons convicted of “qualifying offenses
which are defined to include only federal and D.C. crimes. See S. 254 § 1503(b)(3)
proposing 42 U.S.C. § 14132(d) (pages 453-59). Hence, the current formulatlon of S..
254 § 1503 does not include adequate grants of authority to enable BOP and the
probation offices to collect samples from military offenders who come under their
jurisdiction. The prOposal should be amended so that this authority is clearly prov1ded

Penalty provision for military offenders who fail to cooperate in sample co!lection.
As a final point of clarification, the penalty provision for military offenders who fail to

cooperate in sample collection (S. 254 § 1503(b)(3), proposing 42 U.S.C. § 14132(f)(2)
(page 462}, should be rev1sed The provision 1s pariially unclear, referring to pumshment

Page 68 of 112




of an individual as a violation of the Uniform Code of Military Justice. It should be -
revised to refer to punishment of the individual’s failure to cooperate as such al violation.

FEDERAL AGENCY FUNDING FOR SAMPLE COLLECTION AND ANALYSIS

The Administration’s budget request includes $5;336 million in fiscal year 20q0 (and -
estimated continuing appropriations of $1 million annually thereafter) for the FBI for costs
-resulting from expansion of the DNA identification system to include federal, D.C., and military

offenders.

S. 254 § 1503(b)(3), proposing 42 U.8.C. § 14132(g), includes authorizations of
appropriations for the same purpose that differ in some respects from the Administration’s
budget.request. .Specifically, the bill authorizes the following: (1) $6.6 million in ﬁscz;al year
2000 and necessary sums in fiscal years 2001 through 2004 for-the Department of Justlice, to
cover both the Department’s own costs and to reimburse costs incurred by the Judiciary, (2)

" necessary sums for the Court Services and Offender Supervision Agency for the District of
Columbia (CSOSA) in fiscal years 2000 through 2004, and (3) $600,000 in fiscal year 2000 and
$300,000 in each of fiscal years 2001 through 2004 for the Department of Defense.

The following information may be helpful to Congress in assessing the funding
requirements for implementing the proposed expansion of the DNA identification system. The
major costs involved are:

Direct Justice Department costs.
The FBI will be responsible for analyzing DNA samples collected from federa|l and D.C.
offenders. In addition, the FBI will provide sample collection kits to be used by the
various agencies that will collect samples from these offenders (BOP, federal probatlon -

 offices, and CSOSA). It is estimated that these costs and other costs involved i in

. establishing and.operating a database including federal and D.C. offenders will require an
initial funding.enhancement of approximately $5 million and annual recurring| |costs

- theredfter. of approximately §1 million. See FBI Report at pages 27-28. These amounts

- are encompassed inthe Administration’s existing budgetary request. The Buréau of
Prisons will also have some direct costs in coilecting samples from prisoners 151 its
custody, However, it is expected that this function will be camried out by the Bureau s
medical personnel, and that a separate appropriation will not be necessary for this

purpose.

Federal probation and CSOSA costs.

The federal probation offices and the Court Services and Offender Supervisioﬁ Apgency
for the District of Columbia will incur costs in collecting samples from offendlers under
their superv1510n As noted above these costs will be partially defrayed through the

|
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PROHIBITION ON FIREARMS POSSESSION BY VIOLENT JUVENILE OFFENDERS

FBI's provision of sample collection kits to these agencies. In addition, the FBI
appropriation in the Administration’s fiscal year 2000 budget request includes $80 000
for “contract services” which could be used to defray other sample collection costs of the
probation offices and CSOSA. See FBI Report at page 28. However, to the cxtent that
these agencies’ other sample collection costs exceed the limited amount that may be
available for this purpose out of the proposed appropriation to the FBI, addltlonal funding
will be needed for these agencies to carry out the sample collection réquired b):f the
‘legislation. As noted above, the authorization figure in S. 254 for the Justice Department
is higher than the Administration’s corresponding budget request for fiscal yca!r 2000
(86.6 million vs. § 5.336 million). The difference may reflect (wholly or in pal;'t) the
expectation under the bill that the authorized amount will cover the probation offices’

costs as well as direct Justice Department costs.
The Department of Defense.

The Department of Defense (DOD) stands on a different footing from the other affected
federal agencies, since it is not expected that the FBI will provide sample collection kits
to DOD or analyze samples collected from military offenders by DOD. Hence, the
Department of Defense will bear the full cost of sample collection and analysis in relation -
to such offenders. The authorizations proposed in S. 254§ 1503 for the Departmént of
Defense are consistent with the amounts that are expected to be needed for these
purposes. ' '

TITLE XVI — MISCELLANEOUS PROVISIONS

SUBTITLE A: GENERAL PROVISIONS

bill, s supra.

STUDY OF MARKETING PRACTICES OF THE FIREARMS INDUSTRY

Section 1601 of the Senate bill is addresscd in the dlSCUSSlOH of section 841 of the Senate

Section 1603 of the Senate bill and the identidal provision in H.R. 1501 (section 115) call

for a study, jointly conducted by the Attorney General and Federal Trade Commission, to
examine the marketing practices of the firearms industry with respect to children. The

" Administration fully supports this study, but we would urge that the Department of the Treasury
be added as an additional federal agency with joint responsibility. for conducting the study.

AFPPLICATION OF SECTION 923(J) AND (M)
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Section 1605 of the Senate bill, which allowed licensed dealers to sell guns at out-of-state
gun shows, was rendered null and void, and superseded in its entirety, by § 1635 of Tltle XVI of
the Senate bill. See discussion of § 1635, infra. We strongly support § 1635, mcludmg the repeal
of § 1605, because, among other things, we strongly oppose any effort to weaken over [thirty
years of federal law designed to allow states to control the flow of firearms across its borders, by
prohibiting licensees from going to out-of-state gun shows to sell guns.

ATTORNEYS FEES EXEMPTION FOR SUITS ESTABLISHING UNCONSTITUTIONAL RELIGIOUS
EXPRESSION AT SCHOOL MEMORIAL SERVICES

We note that the Department is reviewing S. 254 § 1606 for constitutional concerns and
we will provide further comments, if necessary, at a later time.

CONTENT OF MATERIALS PRODUCED WITH FEDERAL FUNDS

Section 1609(a) of the Senate bill would require "[a]ll materials produced, procured, or
distributed, in whole or in part, as a result of Federal funding authorized under this Act," to
contain a provision telling readers where they might raise any objections concerning the reli gious
content of the material. Specifically, it requires the creation of a special office within the
Department to field any such complaints, and requires that office to issue periodic reports to
Congress on the nature and quantity of any such complamts received. The Department
vehemently opposes this provision.

First, in light of all the proVisions in the bill separately labeled as "Act[s]," it is| unclear
whether this provision 1s intended to apply to the entire text of S, 254, or only to some| subset of
its provisions. Second, in either case, it would impose an unnecessary, expensive burden on all
state agencies and their subawardees who would need to monitor compliance. For its part the
Department already clearly identifies-its publications, and lists departmental addresses, (or
clearinghouse contacts) where the public may address questions to the Department or r'aisel
concems on any topic. The controlled correspondence system already in place is equipped to
and, indeed, does answer any written concerns raised to the Department about Department
publications. We believe this additiorial requirement will merely add expense and undue burden,
particularly on the states. -

AIMEE’S LawW

S. 254 § 1610 would require the Attorney General to penalize a state the amount equal to -
the costs of incarceration, prosecution, and apprehension of a person released from that state’s
custody, and transfer those funds to the state where the 1r1d1v1dual commltted a subseqluent
offense. :
_ While well-intended, this provision (and the comparable provision in H.R. 150!1, Title I §
103) would be difficult, if not impossible, to enforce, and could violate individuals’ due process

Page 71 of 112




nghts. This provision defines certain pnmarily felony sex offenses (S. 254 § 1610(b)),and
requires that, if an offender who has been convicted of one of these offenses in one state
subsequently commits one of these offenses in a second state, the Attorney General penalize the
first state by transferring the costs of apprehending, prosecuting, and incarcerating that person
“from federal law enforcement assistance funds that have been allocated to but not dis%ributed to
the state that convicted the individual of the prior offense, to the state account that colllects _
federal law enforcement assistance funds of the state that convicted that individual of the
subsequent offense.” There are several exceptions, however, requiring the Attorney General only
to.penalize those states: (1).that have not adopted truth-in-sentencing guidelines under the 1994
Crime Act; (2) where the averagé term of imprisoniment for the enumerated offenses is less than
10 percent above the average term imposed for that offense in all states; or (3} where the
individual had served less than 85 percent of the term of imprisonment to which he was
sentenced for the prior offense. |

This section also requires the Attorney General to collect and maintain data for every
calendar year beginning with 1999 from every state as to: (1) the number of convictions for all of
the enumerated offenses (namely, dangerous sexual offenses, murder, rape, sexual abuse, and
sexually explicit conduct); and (2) the number of convictions for these offenses that constitute
second or subsequent convictions of a defendant. Not later than March 1, 2000, and every. year

thereafter, the Attorney General is required to report to Congress regarding these fmdlhgs

The major problems that the Department has found with this section are as follows:

u Neither bill is specific about which “federal law enforcement assistance funds” would be
affected. If the “funds” refer to the Edward J. Byme Memorial State and Local Grant
Program, this provision would have the unintended consequence of penalizing Iprimarily
the law enforcement component of the criminal justice system for the actions O:f the
judicial and corrections branches, as well. The reporting requirements would require
many years of development of criminal history records by the states, which would be an
unfunded mandate; as they would require the establishment of a major national data
center to collect and match state records. Funding is not provided for in the bi!l language
for these requirements. Thus, the projected approximate six-month period of time
allotted: for implementation (from approximately September, 1999, to March, 2000) is not

even remotely achievable.

u The definitions of 'included law violations in § 1610(b}) of the Senate bill do not conform
to standard legal terms and will be exceedingly difficult to operationalize across states. -
In particular, victim and offender age contingencies, as described in the offens? category
“dangerous sexual offense,” are generally not a part of state statutes. Unless th;e
definition corresponds to state laws, this provision will be impossible to operationalize
and enforce. '
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Section 1610(c)(1)(A) envisions some kind of national system of notification to the
Attorney General when individuais with such backgrounds are convicted in anc!)ther state
of one of these vaguely defined crimes. Since no time limit is imposed between the priot
and subsequent convictions, the system would require electronic criminal records that do
not now exist and would be very expensive to accumulate, It may also be a states rights
issue if legislation requires extensive searches of state records by state personng:i The
bills fail to discuss how this search of records could even be accomplished.

" certain calculations of time served in each state (nearly impossible ever to calculate since
even the relevant offenses are unclear), or a calculation of the percent of senterice served
(also impossible to calculate refrospectively, given the absence of sentence credlt
information — jail credit, prior prison credit-on a sentence, portions of sentences
suspended, etc. — on criminal records).

The requirement to collect, maintain, and report annually on the prior records of these
categories of convicted offenders will require many years of development of historical
criminal history records and the development of a major national data center at the federal
level to collect and match records submitted by the states to records held by thr-f states.
This will be an enormous undertaking that will also require the complete cooperation of.
all of the states in conducting background checks of persons convicted in other states of
the relevant offenses. It has been estimated that this would require a number of years to
build the infrastructure required.

Consequently, while we appreciate the intent of this provision, we think it will be whojlly
unworkable, and urge the conferees not to adopt it in its current form. We would be happy to
work with the conferees to try to develop a more workable alternative. :

~ WAIVER FOR LOCAL MATCH REQUIREMENT FOR COPS PROGRAM

The Department supports § 1612 of S. 254, to fund the hiring of law enforcement officers

to serve in public schools.

CARJACKING OFFENSES.

The Administration strongly supports S. 254 § 1613, amending 18 U.S.C. § 2119 (page

496), which strikes the requirement that a carjacking must be committed with the intent to cause
death or serious bodily harm. Under this provision, persons who engage in carj acklng may face

‘the same extent of punishment whether or not they had this intention.

VICTIMS OF TERRORISM
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The Department strongiy supports S. 254 § 1618, which provldes assistance for victims
of terrorism abroad. The Administration has long sought to provide better support for these
victims and appreciates the inclusion of this provision. i

DEATH SENTENCE FOR ANIMAL ENTERPRISE TERRCORISM

As a technical matter, we point out that § 1620 of S. 254 is unnecessary since 18 U.S.C. §
3591(a)(2) applies the federal death penalty procedures not only to the specific death-e:ligible
crimes listed in that section but also to “any . . . offense for which a sentence of death is
provided.” This would include animal enterpnse offenses resulting in death (as amended by §
1652 of S. 254). |

PROHIBITIONS RELATING TO EXPLOSIVE MATERIALS

Section 1621 of the Sénate bill and section 617 of the House bill contain prov1510ns that
amend 18 U.S.C. §§ 842(d) and (i) to expand the categories of prohibited persons under the
federal explosives laws. The effect of these provisions would be to achieve consistency with the
categories of prohibited persons under the Gun Control Act, 18 U.S.C. § 922(g). See S.254§
1621(a), amending 18 U.S.C. § 842(d} (pages 504-05); H.R. 1501 § 617(&) amendlng 18 US.C.
§ 842(d) (pages 111- 12)

The Senate bill is the narrower of the two provisions in several respects. First, the Senate
bill applies only to transfers by licensees. Second, the Senate bili contains an exceptioln for
nonimmigrant aliens, allowing them to possess explosives for lawful hunting or sportir|1g
purposes. Since explosives generally are not used for hunting or sporting purposes, wr:: assume
that the inclusion of this provision was a technical error, and that the provision was erroneously
carried over from the firearms laws. Accordingly, it should be removed. We do not support
providing an exception to nonimmigrant aliens. Furthermore, the Senate bill contains a drafting
error by removing the existing prohibition in 18 U.8.C. § 842(i} on the possession or rece1pt of

explosives by persons under indictment for a felony.

The House bill is identical in substance to the Administration’s proposal. It prohibits the
transfer of explosives by licensees and nonlicensees, and it extends the prohibition on receipt of
explosives to people who are adjudicated delinquent. The House bill also does not contain the
errors present in the Senate bill identified above.

The Department strongly supports section 616 of the House bill, which would 'require
criminal background checks for unlicensed purchasers of explosives. This provision 1s based on
the Brady Law, which requires federal firearms dealers to initiate criminal background checks on
prospective firearms purchasers. This section would also require persons obtaining exploswe
materials from federally-licensed explosives dealers to obtain a federal permit. The permi,t
requirement would result in better compliance with storage requirements, since the federal
government may inspect the premises of federal explosives permittees.
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DISTRICT JUDGES IN ARJZONA', FLORIDA, AND NEVADA

The Department supports the provisions of S. 254 § 1622 and H.R. 1501 § 108/ (“The
Emergency Federal Judgeship Act of 1999 ”’) that would authorize three additional district judges

“for the district of Anizona, four for the mlddle dlstrlct of Florida, and two for the district of

Nevada.

NIH STUDY OF YOUTH VIOLENCE

Section 1623 of S. 254 (as well as § 1365 of H.R. 1501) require the National Institutes of
Health, acting through its Office of Behavioral and Social Sciences Research, to conduct multi-
year research on the causes and prevention of youth violence. - We recommend that the
responsibility and authorization for appropriations for research on the causes and prevention of
youth violence be given to the National Institute of Justice (NIJ), to work in conshltatipn with
both the National Institutes of Health (NIH) and the Centers for Disease Control (CDC). This
arrangement would build more easily upon the extensive research that the three organizations
have performed in this area. In the alternative, we recommend that the statute explicitly reqmre
coordination and consultation with NIJ and CDC to avoid dupllcatlon of effort.

VIOLENT CRIMES IN INDIAN COUNTRY | :

We strongly support section 1626 of S. 254, relating to violence in Indian courltry and

. other areas of exclusive federal jurisdiction. The provision, which had bipartisan support, is

identical to an Administration proposal and would significantly enhance law enforcement by

correcting various problems with the underlying statutes affecting assaults and other crimes of
violence committed in Indian country where the incidence of such crime is dramatically higher
than in other parts of the nation.

JUVENILE CRIME IN ALASKA VILLAGES

Section 1628 of the Senate bill would create a grant. program. for. the.State of Ailaska to
enforce state prohibitions against the sale, importation, or possession of alcohol adopted pursuant
to state local option statutes in remmote Alaska villages. We recognize the prevalence of alcohol-
related problems among Alaska Natives, and recognize that other remote Alaska villages may
also have alcohol-related problems. We believe, however, that the Alaska Native villages
themselves should be assisted concurrently with the state to regulate or prohibit liquor traffic on

Alaska Native village lands. We would like to work with the conferees to address this| issue.

PROHIBITION ON PROMOTING VIOLENCE ON FEDERAL PROPERTY

_ We note that the Department is reviewing S. 254 § 1633 for constitutional concerns, and
we will prov1de further comments, if necessary, at a later time.
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PROVISIONS RELATING TO PAWN SHOPS AND SPECIAL LICENSEES

S. 254 § 1634 renders null and void S. 254 § 503 by eliminating the exception|for
pawnbroker redemptions in Title V. However, section 1634 left in place many of the|other
problenis and loopholes created by Title V. Ultimately section. 1634 is unnecessary, because .
section 1635 of S. 254 also repeals § 503. We strongly support § 1635 and its repeal of § 503.

S. 254 §§ 1634 and 1635 eliminate any exception from the Brady Law’s background
check requirements for pawnbroker transactions, and H.R. 1501 contains no corresponding
provision. However, we note that the House did consider a provision that would exempt all
pawn transactions from the Brady Law’s background check requirements for up to one year
following the date that the gun is pawned. We strongly opposed this amendment, which was
defeated when the entire House gun bill; HR. 2122, went down to defeat. The amendment
would have reopened a huge loophole for criminals who wanted to raise money by pa‘;.vning guns
they are not legally permitted to possess in the first place, free of any concern that they might be
prevented from getting a gun through a background check. Due to the increased likelihood that
the person redeeming a gun from pawn is prohibited, there is absolutely no basis for to exempt
such persons from undergoing a background check before redeeming a firearm from a pawnshop.

EXTENSION OF BRADY BACKGROUND CHECKS TO GUN SHOWS

We strongly support S. 254 § 1635, which closes the Brady Act’s gun show loophole to
require Brady Act background checks for all non-licensed persons who purchase firearms at gun
shows and records that enable tracing of the firearms sold. There are more than 4,400 gun shows
held annually in this country, as well as countless more flea markets and other events 'where ; guns
can be traded anonymously without background checks or records of the firearms transferred to
enable tracing if those guns are used in crime, Consequently, gun shows provide a folrum for

illegal firearms purchases and gun trafficking.

Reasonable regulation of gun shows is required to close this loophole and prevent gun
shows from continuing to serve as a source of firearms to persons who wish to avoid background
checks. This proposal accomplishes this goal by requiring: (1)-all persons to undergo' Brady
instant background checks, with the assistance of federally-licensed firearms dealers, in
connection with the acquisition of a firearm at a gun show; (2) all vendors to report limited
information about the firearms sold at gun shows, so that the guns can be traced by lalw
enforcement if they are subsequently used in crimes; and (3) all gun show promoters to take
responsibility for ensuring that the above requirements are met by requiring promoterls to register
with ATF and notify vendors at their shows of the obligation to ensure that Brady background

checks are performed.

Before descrnibing what section 1635 does, it is important to emphasize what it does not
do. Section 1635 in no way creates a federal firearms registry, and any suggestion that it does is
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pure invention. On the contrary, section 1635 provides for the destruction of background check

records for approved transactions after a very limited time period, during which the records are

used solely for the purpose of conducting system audits to detect frand and abuse, Secl,tlon 1635

. also does not create a vast new bureaucracy for firearms background checks at gun shows On
the contrary, section 1635 section 1635 employs a far more streamlined approach to bzitckground
checks than competing Senate and House proposals by using federal firearms licensees to
perform checks. Finally, section 1635 does not impose a three-day waiting period for |gun
purchases for law-abiding citizens. On the contrary, section 1635 uses the existing Brady Law —
which has no mandatory waiting period — for all gun transactions at gun shows. Undcri the Brady
Law’s National Instant Criminal Background Check System, the overwhelming majority of gun

“buyers — 73 percent — are allowed to go ahead with the sale within minutes of when thc
background check is requested, and 95 percent of all buyers are allowed to proceed with their
purchase of a gun or are denied within 2 hours.

The gun show provisions that competed with section 1635 and were defeated in both
Houses stemmed from misconceptions and misinformation. For example, both the Senate and
the House debated gun show proposals that would have lessened the time that law enforcement
has to complete background checks when there is.an open question about someone’s f'lrearms
eligibility. Under current law, law enforcement has up to three business days to complete a
background check. When law enforcement needs more than a few minutes to finish a
background check, it is because there is information — usually about the disposition Ofi an arrest —
that is absent from the electronic record. To finish the check in these cases, law enforcement
must contact the courthouse where the underlying record resides to obtain the disposition.

On the weekends, courthouses are closed, so the background checks that cannot be
completed electronically in less than a two hours must wait until Monday morming when the
courthouse opens. ‘For this reason, according to the FBI, on a typlcal Saturday, a gun buyer who .
is delayed for more than two hours from getting a gun is 17 times more likely to be a felon
fugitive or other prohibited person.” If law enforcement only had 24 hours to completc a
background check, as proposed in the House, the FBI estimates that approximately 1? 000
criminals and other prohibited people would have been allowed to-buy guns in just ‘[hei first six
months of the NICS. And in the rejected Senate provision, which gave law enforcement only 72
hours, rather than.three business days, to finish background chccks the FBI estlmates that 9, 000
prohibited people would have gotten guns. -

The proposal to cut down the time for doing background is at odds with the
Administration’s request for an increase in the time available to complete background checks —
from three to five business days. We urge the confcrccs to reject amendments designed to
weaken the Brady Law and compromise the ability of the National Instant Criminal B'ackground
Check System to look for addmonal information to enable a determination as to ﬁrcarms '
eligibility.

A brief description of the provisions in section 1635 follows.
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Registration of Gun Show Promoters -

This section would make it unlawful for any person to hold a ;‘gun show” priorI to
registering with the Secretary. The Secretary would beauthorized to charge a fee for the
registration.

Definition of Gun Show S _
A “gun show” would be defined (§ 1635(b), pages 538-39) as ény event;
(A) at which 50 or more firearms are offered or exhibited for sale, transfer or

exchange 1f 1 or more of the firearms has been shipped or transported in, or
otherwise affects, interstate or foreign:commerce; and

(B) at which —
(i) not less than 20 percent of the exhibitors are firearm exhibitors;
(i1) there are not less than 10 firearm exhibitors; or

~ (1ii) 50 or more firearms are offered for sale, transfer, or exchange.

The definition is drafted broadly to include traditional gun shows, flea markets, swap meets, and
any other public market where significant numbers of firearms are offered for sale, transfer, or
exchange. - :

A correspondmg amendment would be made to 18 U.S.C. § 923(_|), which allo'ws
licensees to make off-premises sales of firearms at gun shows. The amendment would delete the
term “gun show” so that the only definition of the term would be in 18 U.S.C. § 921. The intent
of this amendment is to allow off-premises sales only at events that are sponsored by
organizations devoted to the collection, competitive use, or other sporting use of firearms in the
community. Such “events” would include gun shows if they are sponsored by one of the
specified organizations. Thus, the amendment would not extend the privilege of makmg off-
premises sales to all “gun shows” as defined in the proposed legislation, but would allow
licensees to make such sales at the same venues as allowed under current law.

Obligations of Gun Show Promoters
Gun show promoters must verify the identity of all pérsons selling firearms at the gun

show by examining a photographic identification document, requiring that all such sellers sign a
ledger with identifying information concemning the sellers, and requiring the sellers to|sigu a
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notice acknowledging that they have been advised of their obligations under the law. The
records created by these requirements are retained by gun show promoters.

Finally, gun show promoters must advise all buyers of their legal obligation to undergo a
Brady background check. Buyers who fail to undergo a background check for a firearm
transaction at a gun show face possible criminal penalties.

Penalties for Noncompliance by Gun Show Promoters

Gun show promoters who fail to register prior to holding a gun show would be subject to
a fine of not more than $250,000, imprisonment. for not more than five years, or both. | The
remaining obligations imposed on promoters would be punishable by imprisonment for not more
than two years, a fine of not more than $250,000, or both. For a second or subsequent
~ conviction, gun show promoters would be subject to'imprisonment for not more than ﬁve years,
a fine of $250,000, or both. In addition, registered gun show promoters who fail to carry out
their obligations under the law would be subject to suSpensmn or revocation of their registration,
a civil fine of not more'than $10,000, or both.

Requirements for Non-licensed Persons at Gun Shows

Any non-licensed person who sells a firearm to any other non-licensed person at a gun
show would be required to transfer the firearms through-a federal firearms licensee. Usmg the
federal firearms licensee to perform these background checks relies on the existing network of
licensed dealers, who have the expertise and ability to perform Brady background che!(:ks without
creating any new bureaucracies or classes of individuals who have access to the sensitive
personal information in the NICS. Non-licensed sellers would violate the law if they transferred
the firearm prior to notification from the licensee that the licensee had complied with the .
© requirements of the Brady Act and had not received any information indicating that the receipt or
possession of the firearm by the purchaser would be unlawful. This section would impose the
same responsibilities on nonwllcensed purchasers pnor to their receipt of a ﬁrearm from a non-

_ licensed seller.

Penalties for Noncompliance by Non-licensed Persons

" Non-licensed transferors who knowingly fail to have a background check run pnor to the
transfer of a firearm at a gun show would be subject to penalties of not more than two' years
imprisonment, a fine of $250,000, or both. For a second or subsequent conviction, sulch Persons
would be subject to penalties of not more than five years imprisonment, 2 fine of $250,000, or
both. Criminal penalties also would be available for wilful violations of the backgroulnd check
requirement by non—llcensed transferees — up to two years from the first violation and up to five

years for the second or subsequent violation.

Requirements for Federal Firearms Licensees at Gun Shows
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Licensees who agree to perform a Brady background check for unlicensed sellers would
make a record of the sale on a form to be specified by the Secretary, as they do for their own
sales. Licensees would also prepare and send in multiple sales reports if they assist inl the
transfer of two or more handguns during five business days to a non-licensed transferee. The
licensees would also send in reports of firearms sales that do not include the names or identifying
~ information concerning the non-licensed seller or purchaser. Licensees would retain a copy of
the form used to record the sale as part of their permanent records. This record would allow the
tracing of the firearms sold if those firearms are later used in crime.

Many used firearms are sold at gun shows. These firearms may have passed th|.rough the
hands of several non-licensed purchasers so that the firearms are no longer traceable through the -
records of federal firearms licensees. In order to enable the tracing of the large numbers of used
firearms sold at guns shows, this section would require that licensees provide reports to the
Secretary of all the firearms they sell at gun shows. However, the reports would not include the
names or identifying information conceming the non-licensed purchasers. - '

Penalties for Noncompliance by Licensees

Penalties for licensees who agree to act as “transfer” licensees to assist non-licensed
persons in transferring firearms at gun shows but who fai! to carry out their obligation# under the
law would be imprisonment for not more than five years, a fine of $250,000, or both. The same
penalties would apply to licensees who sell firearms from their inventories at gun shows and fail
to send in the reports of transfer required by the law. 8. 254 § 1635(b)(1), amendmg IS US.C. §
931(f) (page 546). In addition, a licensee who violated these requxrements would be sub_]ect to

Hcense revocation under existing provisions of the law. :

_ Section 1635 would also increase the penalties available for licensees who transfer
firearms in violation of the Brady Act, 18 U.S.C. § 922(t). Current law provides for lié:ense
suspension or revocation and/or civil penalties of not more than $5,000. Given the 1m|portance of
conducting background checks on all firearms purchasers, this section would add a cnmmal
penalty of up to five years imprisonment for licensees who knowingly fail to contact the national
instant criminal background check system prior to transferring a firearm to a non-licensed
purchasers. This will give the Government a wider range of penalties from which to choose in

punishing licensees who fail in their obligations under the Brady Act.

S. 254 § 1635, as well as H.R. 1501 § 607, would also increase the penalties fcair licensees
who commit serious record-keeping violations, making them consistent with the new penalties
- created by this section. At present, all record-keeping violations by licensees are misqemeallors
carrying a maximum of one year in prison. This is insufficient in situations in which the
knowingly false record-keeping entry is serious and closely associated with or in the nfature of
aiding and abetting a violation involving the provision of a firearm to a person not leg%llly
entitled to possess it. Accordingly, the amendment would increase the penalty for such record-

keeping violations to the same as would attach to the underlying violation. For example, 18
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U.S.C. §922(b)(1) and 18 U.S.C. § 922(b)(3) proscribe sales of firearms to persons known to be
juveniles or to reside out of state, respectively.- Each carries a five-year maximum sentence for a
willful violation under 18 U.S.C. § 924(a)(1)(D). 18 U.S.C. § 922(a)(6) and 18 U S. C § 922(d)
proscnbe, respectively, making false statements to a licensee in relation to the acqulsmon ofa
firearm and knowingly selling a firearm to 2 felon or other prohibited person. Each 1s|pumshable
by up to ten years imprisonment.

This section also would give the Secretary the right to conduct warrantless inspections of
the business premises of gun show promoters, sites where gun shows are held, and the records
and inventory of licensees selling firearms at gun shows for purposes of determining clompliance
with the law.

Gun Owner Privacy and Prevention of Fraud and Abuse of System Information -

This provision writes into the Brady Law the'requirement that records of gun s!ales
approved by the National Instant Check System be destroyed within 90 days. The Bra:dy Law
currently requires that the records of approved sales be destroyed, but it does not specify any
time period for the destruction. We do not oppose placing a 90-day time restriction on the
retention of records into the Brady Law, because a retention period of 90 days will give the FBI
an opportunity to perform security audits of the NICS to identify and prevent abuse and misuse
of the NICS.- In addition, we support a further modification to this prowsmn —included in the
amendment Congresswoman McCarthy offered to H.R. 2122 — that makes explicit the
prohlbmon on using information retained in the audit to create a federal fircarms reglstry

. I

The Administration strongly supports passage of the provisions of S. 254 § 1635, which
will close the dangerous 100phole that allows cnmmals and other prohibited persons to buy guns
at gun shows. ' : :

APPROPRIATE INTERVENTION AND SERVICES; CLARIFICATION OF FEDERAL LAW

We generally support the purposes of S. 254 § 1636(a), which would require schools to
provide appropriate interventions and services to-children removed from school for engaging in
an act of violence. Unfortunately, we are concerned that, as drafted, this provision may be
. unconstitutional. It provides, inter alia, that "[s]chool personnel shall ensure that immediate
appropriate interventions and services, including mental health interventions and servi'ces, are
provided to a child removed from school for any act of violence.” -Presumably, many !of the
“school personnel” to whom this command would be addressed would be state and local public
employees. Congress generally may not “commandeer” state and local officials and employees
to enforce or implement federal programs. See Printz v. United States, 521 U.S. 898 (1997). .
The directive in § 1636(a), therefore, would appear to be unconstitutional. It also is not apparent
what Congress’s source of authority would be for enactment of this provision. The co:rlstitutional
problems could be eliminated by amending the provision to make the directive a condition on

states’ receipt of certain education-related federal funds.” See New York v. United States, 505
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US. 144, 167, 171-73 (1992); South Dakota v. Dole, 483 U.S. 203 (1987). We would be happy
to work with the conferees to try to develop a more workable alternative.,
PROHIBITION ON DISTRIBUTION OF EXPLOSIVES INFORMATION

~ Section 1639 of S$.254 and section 501 of H.R.1501 would create a nevsé'cr’iminhl
prohibition, to be codified-at 18 U.S.C. § 842(p}, that would make it unlawful under certam
circumstances to teach or demonstrate the making or use of an explosive, a destructive device, or
a weapon of mass destruction, or to distnbute by any means information pertaining to, in whole
or in part, the manufacture or use of ari explosive, destructive device, or weapon of mass
destruction. The Department supports this prohibition, the terms of which are cor;sistelnt with
recommendations that the Department made in a Report submitted to Congress in April 1997.
See United States Department of Justice, Report on the Availability of Bombmaking .
Information, the Extent to Which Its Dissemination is Controlled by Federal Law, and the Extent -
to Which Such Dissemination May Be Subject to Regulation Consistent with the First
Amendment to the United States Constitution (April 1997) (“DOJ Report™)
{(http://www.usdoj.gov/criminal/cybercnime/bombmakinginfo.html).

We note that this provision recently was passed in S. 606 and is awaiting action by the
Presiderit. Should these prov151ons become law, S. 254 §1639 and H.R. 1501 § 501 would no
longer be necessary.

SUBTITLE B: JAMES GUELFF BODY ARMOR ACT J

PROHIBITION OF PURCHASE, USE, OR POSSESSION OF BODY ARMOR BY VIOLENT FELONS

Section 1645(b) of S. 254, amending 18 U.S.C. §.931 (pages 571-73), would, with certain .
exceptions, make it unlawful “for a person to purchase, own, or possess body ammor, if that
person has been convicted of a felony that is [a crime of violence].” Unlike similar provisions
that prohibit felons from receiving or possessing any explosive or firearm that “has been shipped -
or transported in interstate or foreign commerce,” see 18 U.S.C. § 842(1) (explosives) !and 18
U.S.C. § 922(g) (firearms), S. 254 § 1645(b), amending 18 U.S.C. § 931 (pages 571-73),
contains no jurisdictional “commerce” element. Section 1642(3) of S.254 contains a |
congressional finding that “there is a traffic in body armor moving in or otherwise affecting
interstate commerce,” but the findings do not address-the effects that body armor ownership or
possession by convicted felons has upon interstate commerce. See United States v. Lopez, 514
U.S. 549, 562/(1995) (explaining that neither the Gun Free School Zones Act nor its legislative
history contained express congressional findings “regarding the effects upon interstate: commerce
of gun possession in a school zone™} (quotation marks and citation omitted). We recommend
that the provision be redrafted to incorporate a jurisdictional element like those foundiin 18
U.S.C. § 842(i) and 18 U.S.C. § 922(g), which should ensure that the statute is confined to a
class of conduct within Congress’s power to regulate interstate commerce. See Lopez, 514 U.S.
at 561-62; Scarborough v. United States, 431 U.S. 563, 575 (1977); see also, e.g., United States
v. Cunningham, 161 F.3d 1343, 1345-46 (11th Cir. 1998), and cases cited therein; United States
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v. Pierson, 139 F.3d 501, 503-04 (5th Cir.), cert. denied, 119 S. Ct. 220 (1998); Umted States v.
Lewis, 100 F.3d 49, 50-53 (7th Cir. 1996), and cases cited therein.
DONATION OF FEDERAL SURPLUS BODY ARMOR

We recommend that additional language be added to absolve any federal agency from
liability for the performance of a vest it donates to a state, local, or tribal agency and the same
would apply if it donates it for distribution through the Surplus Property Program.

MATCHING GRANT PROGRAMS FOR LAW ENFORCEMENT BULLET RES!STANT EQUIPMENT AND FOR
" VIDEO CAMERAS

S. 254 § 1648(a).amends existing law relating to bullet resistant equipment and video
‘cameras. In creating a new “Subpart B — Grant Program” for Bullet Resistant Equipment, the bill
proposes that the Bureau of Justice Assistance make grants for other types of bullet resistance
equipment including windshield glass, car panels, shields, and protective gear. S. 254 |§ 1648(a),
amending Pub. L. No. 90-351 (42 U.S.C. § 37961l et seq.) § 2511 (1968) (pages 577- 79)
However, unlike the Subpart A provisions pertaining to Armor Vests, there is no accompanying
requirement concerning minimum standards for testing. Contrary to the intent of the legislation,
this could likely lead to federal funds being used to purchase equipment that will not a:dequately
protect law enforcement officers. It is imperative that any protective equipment be evaluated
against proven standards to ensure that users are getting the protection they need.

S. 254 §'1648(a), amending Pub L. No. 90-351 (42 U.S.C. § 379611 et seq.) § 2521-23

. (1968) (pages 582-87), creates a new grant program for a specific piece of equipment. | We are
concemed about the proliferation of statutonly created grant programs for specific pleces of
technology. Instead, we would favor more generic grant programs (such as the Local Law
Enforcement Block Grant Program) that would allow local law enforcement agencies to purchase
equipment based on their needs. Further, the Bureau of Justice Assistance needs to créate a new
grant administration infrastructure with each specified equipment grant program; this requires
considerably more management and administration funds than does a more general grant
program under which equipment is one authorized purpose. '

SUBTITLE D: JAIL-BASED SUBSTANCE ABUSE

JAIL-BASED SUBSTANCE ABUSE TREATMENT PROGRAMS

On the whole, we enthusiastically support S. 254 §1654, because it recognizes|the
importance of using Residential Substance Abuse Treatment (RSAT) funds for offenders after
they retum to their communities.- In addition, this provision makes it easier for communities to
use RSAT funds in jails and other local corrections facilities, where drug testing and treatment
are badly needed
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We have three relatively small concerns. The requirement at S. 254 § 1654(b), amending
Pub. L. No. 90-35 (42 U.S.C. § 3796ff et seq.} §1906{c)}2){A)1) (1968) (page 596), that the jail-
based program must have been operational for “not less than 2 consecutive years” eliminates the
possibility that jails will d'evelop and implement much-needed new programs. It also ,}seems to
increase the likelihood of supplanting by jurisdictions. Second, the restriction on the use of ,
RSAT funds for grant administration (S. 254 § 1654(b), amending Pub. L, No. 90-35 (42 U.S.C.
§ 3796ff et seq.) §§1906(H)(1)-(2) (1968) (pages 602-03), may be problematic for some

jurisdictions.

Finally, the requirement that the Attorney General collect annual evaluation reports from
all grantee jails and conduct annual reviews of these programs concemns us. These requirements
could be exceedingly onerous and burdensome, although we recognize that the provisi?n allows
the Attorney General to set the guidelines for the repomng requirements. We would apprecmte
working with the conferees further on this issue.

SUBTITLE E: SCHOOL SAFETY SECURITY

. ESTABLISHMENT OF SCHOOL SAFETY SECURITY TECHNOLOGY CENTER

S. 254 § 1656 would establish a school safety security technology center at Sandia _
‘National Laboratonies, authorizing the center to “be a resource to local educational agencies for = -
school security assessments, security technology development, technology availability'and
implementation, and technical assistance relating to improving school security.” In addition, the
provision instructs the center to “conduct and publish research on school violence, coalesce data
from victim groups, and monitor and report on schools that implement school security
strategies.” We are concerned about the latter functions, particularly the research on school
violence and the data from the victims groups. These activities should be conducted by agencies
more appropriately equipped and experienced in the behavioral sciences required to perform
these functions. Indeed, a considerable amount of school violence research has already been
conducted by the Departments of Education and Justice (both in the National Institute :of Justice
and the Office of Juvenile Justice and Delinquency Prevention) and by other organizations.

- Coalescence of data from victim groups may best be conducted by the Office of Justice
Programs’ Office for Victims of Crime or the Bureau of Justice Statistics. While Sandia -
National Laboratories clearly has appropriate and well-recognized expertise in many broad areas
of security technology, and more limited but also adequate experience in school securi!ty
technology, we are concerned that it may not possess the requisite expertise in behavioral
sciences relevant to the school environment. In addition, the proposed function for the Center to
“monitor and report on schools that implement school security technologies” is not consistent
with the role of a technology development organization. It would be more a]:v]:tropriate| to have
another, independent orgamzatlon perform thls function, perhaps as part of its broader\work with
the schools. - '

FINDINGS OF SECOND AMENDMENT RIGHTS
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Section 1662(1) of S. 254 would contain the congressional “find[ing]” that *[c]itizens
have an individual right, under the Second Amendment to the United States Constitution, to keep
and bear arms.” This subsection would not, in and of itself, have any operative legal e!ffect.
Nevertheless, we note that this “finding” would be at odds with govemning precedent. In United
States v. Miller, 307 U.S. 174 (1939), for example, the Court rejected a Second Amenc!iment
challenge to a statute requiring registration for possession of certain shotguns, due to the absence
of any evidence that such possession “has some reasonable relationship to the preservation or

efficiency of a well regulated militia.” Id. at 178.

SUBTITLE G: PARTNERSHIPS FOR HIGH RISK YOUTH

ESTABLISHMENT OF DEMONSTRATION PROJECT

Section 1674 of §.254 would require the Attorney General to award a grant to {'Public-
Private Ventures, Inc.,” to enable that organization “to award grants to eligible'partnertships to
pay for the Federal share of the cost of carrying out collaborative intervention programs for high-
risk youth” in twelve specified cities. Section 1675(a)(3)(A), in turn, would provide tl'|1at, in
order to be eligible for a grant under § 1674, a partnership “shall be a collaborative entiiity that
includes representatives of local government, juvenile detention service providers, local law
enforcement, probation officers, youth street workers, and local educational agencies, and -
religious institutions that have resident-to-membership percentages of at least 40 percent.”
While its purposes are laudable, the Department has concerns with this section, Asa
general rule, grant laws do not specify recipient private nonprofit agencies for grant fu:nds,
leaving this matter to agency discretion. This section authorizes the award to grassroots

organizations and subsidiaries of Public-Private Ventures in specific cities, potentially
" undermining the principle that the award or (sub-award) of federal grant funds is inherently a
governmental function.

If this section advances, we would recommend, at a minimum, the following additions to
try to provide some safeguards for quality. Insertafter § 1675 (a)(3)(B) a new subsection to
require sub-grant recipients in each city “to create and convene (at least once prior to the start of
programming and every six months thereafter) an advisory group consisting of persons engaged
in research related to youth crime prevention, to assist the sub-grantee in planning and executing
grant activities.” :

In addition, if this section is included in the final bill, we would urge that it be applied in
a manner consistent with the constitutional reqmrements in Bowen v. Kendrick, 487 U.S. 589
(1988). .
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SUBTITLE H: NATIONAL YOUTH CRIME PREVENTION

NATIONAL YOUTH CRIME PREVENTION DEMONSTRATION PROJECT

Please see the above discussion on S. 254, Title X VI, Subtitle G (§§ 1674-76).| That
discussion was originally crafted to respond to these sections (§§ 1683-85) when this legislation
was introduced in the 105™ Congress as H.R. 3607 and again in the 106" as H.R. 102. | We have
concerns about the directed nature of this grant program in an authorization bill. Generally, such
- directed funding is-usually left to the appropriations process to allow: for flexibility in the event

of changed circumstances or other problems. ' '

SUBTITLE I: NATIONAL YOUTH VIOLENCE COMMISSION

NATIONAL YOUTH VIOLENCE COMMISSION

Section 1692 of the Senate bill would establish the National Youth Vlolence
Commission, to be composed of 16 members. Sections 1692(b)(2)(C)(ii) and 1692(b)(2)}D)(iv)
would require that two of those members be “recognized religious leader[s].” This requirement
is unconstitutional. Although clergy may, of course, be appointed to government com.;missions,
the religion clauses of the First Amendment prohibit the government from conditioning
employment, appointment, or benefit on satisfaction of any test of religious belief, conduct, or
status, and the Religious Test Clause, Art. VI, cl. 3, provides that “no religious Test shall ever be
required as a Qualification to any Office or public Trust under the United States.” See Board of
Educ. of Kiryas Joel School Dist. v. Grumet, 512 U.S. 687, 715 (1994) (O’Connor, I.,iconcurring
in part and concurring in the judgment); McDaniel v. Paty, 435 U.S. 618 (1978); Torcaso v.
Watkins, 367 U.S. 488 (1961). .

The constitutional problem could be avoided if sections 1692(b)2YC)(ji) and |
1692(b)(2)}(D)(iv) were amended to replace “recognized religious leader” with something like “a
person experienced in a position of moral leadership (including, for example, a recogmzed
religious leader)”. :

AMENDMENTS TO THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT

The Administration’s position on S 254 § 1699 and HR. 1501°§ 118 is presented ina
~ letter from the Departmentof Educatlon .
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PART II - PROVISIONS OF H.R. 1501
NOT INS 254 .

. In addition to those provisions in the House bill that also appear in the Senate bill,
.described above, the House bill contains a number of provisions that do not appear in the Senate
bill. We describe these provisions below and note that a number of the prov1510ns were drawn
from the Administration’s proposed gun legislation.

TiTLEI — CONSEQUENCES FOR JUVENILE OFFENDERS

EXPLICIT INCLUSION OF INDIAN TRIBES

Please see our comment in Part I of this letter that discusses our about the omission of
_Indian tribes from certain provisions within this title, and throughout $.254 and H. R. 1501,
concerming assistance to communities.

SENTENCING FACTORS

Please see our comment in Part { of this letter that discusses our concerns about
provisions throughout S. 254 and H.R. 1501 relating to sentencing factors.

EVALUATION BY GENERAL ACCOUNTING OFFICE

See also our comments to H.R. 1501 § 1363.

This provision and section 1363 require the same study due to Congress by two different
dates (October 1, 2002 for § 119 and October 1, 2003 for § 1363). These sections prov1de for a
comprehensive GAO evaluation of the performance functions, programs, and grants'of the
Office of Juvenile Justice and Delinquency Prevention (as renamed). This three- (or four-) year
evaluation — the length of which may be unprecedented for a Congressional request to GAO -
not only unusual in duration and scope, but it seems duplicative of the comprehensiv'e work
already undertaken in the context of the OJP restructuring plan, discussed above. In preparing
that plan, the Assistant Attorney General for OJP has, among other things, already studied the
“potential benefits of consolidating programs administered by the agency with similar or

duplicative programs of other agencies, and the potential for consolidating such programs.”
Moreover, the factors GAO is to consider in its analysis and evaluation are overly broad,

and several have no relevance to the.issue of continuation. We believe the factors should be
limited to those relevant to the determination of whether and how a program should be

Page 87 of 112




continued. Suggested language has been prepared:- The broad scope of the study would present
an onerous burden on OJJDP, requiring significant staff time and resources.

Finally, the “sunset™ provision is unnecessary. As part of its oversight of OJJDP,
Congress regularly holds oversight hearings-and calls for studies on any issues relevant to the
future and operation of OJJDP. Since the passage of the Juvenile Justice and Delinquency
Prevention Act in 1974, the Act has regularly undergone program review and revision‘by
Congress, as provided under three- to four-year reauthonzation cycles. Fundamental changes in
programs that reflect changes in juvenile justice practice in the states, as well as needs‘arising
from both the states and from independent studies, have been incorporated into the Act, while
outdated practices and programs have been eliminated. Since its inception, but particf{larly in the
past six years, OJDP has placed a great emphasis on evaluation to determine if funded programs
are working as they are intended. In fact, OJJDP has made evaluation a required component of
its demonstration grant programs, so. that best practices are promoted and ineffective p'rograms
are identified. This close scrutiny creates greater accountability and more effective juvenile
justice programs. Consequently, we think the sunset provision included in this bill is
unnecessary. '

MANDATORY LIFE IMPRISONMENT FOR REPEAT SEX OFFENDERS AGAINST CHILDREN

Section 104 of H.R. 1501 would create a mandatory life imprisonment penalty. for a

~ person who is convicted of a second sex offense (as defined) in which a minor is the victim, that

is committed after the sentence for the first such offense was imposed. The offenses as defined

are: 18 U.S.C. § 2241 (aggravated sexual abuse), 18 U.S.C. § 2242 (sexual abuse} 18 ULS.C. §

2243 (sexual abuse of a minor or ward), 18 U.S.C. § 2244 (abusive sexual contact) 18!U.S.C. §
2245 (sexual abuse resulting in death) 18 U.S.C. § 2251A (selling or buying of childr?n) 18

- U.S.C. § 2423 (transportation of minors) and offenses under state law comparable to the

enumerated federal offenses. '

. We support a targeted, 2-strikes provision for serious sex offenses against children, but
we think it should be limited to the most serious offenses. As drafted, the provision ir:lcludes
among the predicate acts not only serious offenses, like aggravated sexual abuse of a child under
16 (which, incidentally, already carries a mandatory life sentence for a recidivist), but|also less
serious crimes. We believe mandatory life would in some cases be unjustified, and that this
provision could result in sentences that are excessive. Under 18 U.S.C. § 2247 and 18US.C. §
2426, a second conviction (defined to include comparable state offenses) for any of these crimes
carries a maximum penalty up to twice that available for a first offense. This is adequate and
appropriate, whereas a mandatory life sentence as applied to these violations is undul;lz severe.
Moreover, it is noteworthy that Congress only recently passed legislation substantially enhancing
the penalties for federal sex offenses (Pub. L. No. 105-314, effective Qctober 30, 199!3).

In addition to limiting the predicate crimes as indicated above, we would also !urge the
conferees to include a tribal opt-in provision as a prerequisite to its use against Indians for crimes -

committed in Indian country. Such a provision would resemble the tribal opt-in provisions
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already included in the federal "three stnkes" sentencmg statute, 18 (.S. C § 2559(0)(6) and the
federal death penalty, 18 U.S.C. § 3598. A similar opt-in provision is appropriate with respect to
§ 104 because the impact of § 104 would fall disproportionately on Indian defendantst That
disproportionate impact would arise from the fact that the federal government exercises general
criminal jurisdiction (on which the applicability of most predicate offenses set forth i m § 104

- depends) in few areas, of which Indian country is by far the most populous. Asa result of that
jurisdictional framework, the overwhelming majonity of persons prosecuted for federal sex abuse
offenses are Indian. In 1994 and 1995, for example, 82 percent of defendants prosecuted for
federal sex abuse offenses were Indians from Indian country. Thus, the effects of enhlancmg
sentences for repeat offenders, which would be particularly acute with respect to the predicate
offenses that do not under current law carry maximum life sentences, would apply |
disproportionately to Native Americans. Such a disproportionate sentencing impact should not
be imposed upon Native Americans without the assent of their governing bodies, a requirement
that would, moreover, be consistent with.federal policies supporting tribal self-determination and

self-government. : ‘

INCREASE OF AGE RELATING TO TRANSFER OF OBSCENE MATERIAL _ ‘

. The Department supports this provision, which would modify the federal prol'}ibition on
sending of obscene material by mail by raising from 16 to 18 the.age of prohibited recipients.

PROHIBITION ON CERTAIN TRANSFERS OF FIREARMS TO JUVENILES ‘

Section 107(a) of H.R.1501 would amend 18 U.S.C. § 922 to add anew subsection (2),
which would make it unlawful “for a person to sell, deliver, or otherwise transfer any firearm to a
person who the transferor knows or has reasonable cause to know is a juvenile, and knowing or
having reasonable cause to believe that the juvenile intends to possess, discharge, or otherwise
use the firearm” either (1) “in a school” (proposed § 922(z)(1)) or (ii) “in the commisslrion ofa
serious violent felony” (proposed § 922(z)(2)). This provision might be subject to constitutional
challenge on the ground that it exceeds Congress’s power under the Commerce Clause,
particularly as it applies to transfers of firearms other than handguns.

In United States v. Lopez, 514 U.S. 549 (1995), the Supreme Court held that the Gun
Free School Zone Act of 1990, which made it a federal offense “for any individual kﬁowingly to
possess a firearm at a place that the individual knows, or has reasonable cause to belileve, is a
school zone,” exceeded Congress’s authority under the Commerce Clause. Observing that the
statute had “nothing to do with ‘commerce’ or any sort of economic enterprise, however broadly
- one might define those terms,” id. at 561, the Court concluded that the law could not ibe defended
on the ground that it regulated activity substantially affecting interstate commerce, because that

effect would be too attenuated and speculative. Id. at 563-68. ‘

Since Lopez, two courts of appeals have upheld the Youth Handgun Safety Act, 18
US.C. § 922(x), which prohibits the transfer of a handgun by or to a juvenile and the possession
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of a handgun by a juvenile, as legislation regulating commerce in handguns with juvenliles. See
United States v. Michael R., 90 F.3d 340, 343-45 (9th Cir. 1996); United States v. Cardoza, 129
F.3d ¢, 11-13 (1st Cir. 1997). Under these decisions, proposed § 922(z) should be sustamed as
applied to transfers of handguns, because the provision would simply make such transfers a more
serious offense if the transferor knew the juvenile intended to possess the handgun in a school
zone or to use it in a serious violent felony, and it is well established that the power to
criminalize an activity includes the power to treat a subset of that activity as a more serious
offense. See, e.g., United States v. Tucker, 90 F.3d 1135, 1140 (6th Cir. 1996). For simitar
reasons, section 107 also should be sustained as applied to any other type of firearm irlsofar as
Congress has prohibited the sales of such firearms to juveniles.

In the case of firearms whose markets are not otherwise restricted, the foregoing
argument would not be available. Even in this context, however, the nexus to commerlce is
clearer than it was in Lopez, because § 922(z) would regulate the transfer, rather than the mere
possession, of such firearms. Accordingly, the government could argue (as it could not in Lopez
itself) that § 922(z) would directly regulate commerce (i.e., the transfer of goods). Nonetheless,
existing caselaw does not foreclose the possibility that a court would invalidate the statute, at
least as applied to noncommercial transfers of firearms whose markets are not otherwise
restricted. This possibility could be averted if section 107 were redrafted to include a
jurisdictional element like the one now found in § 922(q)(2}(A). See Lopez, 514 U.S. at 561-62
(jurisdictional element sufficient to bring statute within Congress’s ’s Commerce power)
Scarborough v. United States, 431 U.S. 563, 575 (1977); see also, e.g., United States v, .
Cunningham, 161 F.3d 1343, 1345-46 (11th Cir. 1998), and cases cited therein; United States v.
Pierson, 139 F.3d 501, 503-04 (5th Cir.), cert. denied, 119 S. Ct. 220 (1998), United States v.

Lewis, 100 F.3d 49, 50-53 (7th Cir. 1996}, d cases cited therein. )

L_IMITAT[ON ON PRISONER RELEASE ORDERS

We note that the Department is reviewing HR. 1501 § 110(=a) for constltutlonal concerns
and we will provide further comments, if necessary, at a later time.

TERMINATION OF CONSENT DECREES _

We note that the Department is reviewing H.R. 1501 § 110(c) for constitutional concerns
and we will provide further comments, if necessary, at a later time.

.CONSTITUTIONALITY OF MEMORIAL SERVICES

We note that the Department is reviewing FLR: 1501 § 112 for constltutlonal concems
and we will provide further comments, if necessary, at a later time. -

TITLE II — JUVENILE JUSTICE REFORM
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- With respect to sections 201, 202, 205, 206, and 207 of H.R. 1501, see our discussion of
- S. 254 sections 102, 104, 106, 107 and 108, respectively.
TITLE IIT — EFFECTIVE ENFORCEMENT OF FEDERAL FIREARMS LAWS
: |
With respect to sectlons 301 302, and 303 of H.R. 1501 please see our discussion of S.
254 sections 803; 804 and 831; and 805 respectively.

TiTLE IV — LIMITING JUVENILE ACCESS TO FIREARMS AND EXPLOSIVES

PROHIBITING POSSESSION OF EXPLOSIVES BY JUVENILES AND YOUNG ADULTS

Section 403 of the House bill prohibits individuals under the age of 21 from possessing or
recewmg explosives. There is an exemption for black powder in small amounts. Thc
Administration supports H.R. 1501 § 403 and notes that the exemption for possession of black
powder may be unnecessary, because commercially manufactured black powder in qdantltles of
50 pounds or less is already exempt from the requirements of the federal explosives laws We
support repealing the black powder exception so that convicted felons and other dangerous
persons would be prohibited from possessing black powder. The Administration bill included
this proposal, as well as the exception to allow juvenile to possess small amount of black
powder. We look forward to working with the conferees to address this issue.

TITLE V — PREVENTING CRIMINAL ACCESS TO FIREARMS AND EXPLOSIVES

The Administration supporis the provisions included in Title V of the House bill that will
enhance ATF’s ability to enforce the Gun Control Act and to trace guns that are used i In crime.
With respect to H.R. 1501 § 501, see our discussion of S. 254 § 1639, :

. REQUIRING THEFTS FROM COMMON CARRIERS TO BE REPORTED

The Administration supports H.R. 1501 § 502, amending 18 U.S.C. § 922(f) (page 89), to

~ impose a responsibility upon commaon or contract camers to report the theft or loss of a firearm

within 48 hours after the theft or loss is discovered. This is similar to the responsibililty already
imposed on firearms licensees. The new reporting requirement will enhance the ability of law
enforcement agencies to trace and recover stolen firearms. A knowing violation of this

requiremcht will be punishable by a civil fine of not more than $10,000.

. VOLUNTARY SUBMISSION OF DEALER’S RECORDS

The Administration strongly supports section 503 of the House bill, which wi;ll allow
federal firearms licensees to voluntarily submit old business records to ATF. Currently, if a
licensee’s records are greater that 20 years old, the licensee has the option of continuing to retain
the records or destroying them; he or she may not transfer them to ATF. Some licensees would
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prefer not to destroy their records — which would make the guns identified in the records

untraceable if the guns are later used in crime — but instead, would prefer to transfer the old

records to ATF. ThlS proposal also will allow a successor licensee to either submit the

- predecessor’s records to ATF or retain them. The Administration belleves this prov1510n will
significantly assist ATF with the tracing of crime guns. '

(GRANT PROGRAM FOR JUVENILE RECORDS

Section 504 of the House bill authorizes the Attorney General to provide grants!, to states
to improve the quality and accessibility of juvenile records and ensure that such recordls are
routinely available for firearm checks. The proposed section would limit funding for Juvemle
record development to states submitting an “assurance that the state has in place a system of
records that ensures that juvenile records are available for background checks performed in
connection with the transfer of a firearm. . . .” This would appear to limit award of funds to
states that have already developed an effective system and would preclude funding to assist states
in establishing such a juvenile record system. With respect to state policy in this area,lit should
be noted that such a limitation appears inappropriate since those states not wanting to develop
such systems would not be required to request funding for such purposes. Accordinglylx, we
recommend that the limiting language be deleted from the bill. ]

We believe that enhancement of current adult record systems to include juvenile records
is critical to providing a complete record for law enforcement and related purposes such as '
background checks for persons attempting firearm purchases, or seeking positions of |
responsibility with children, the elderly, and the disabled. Moreover, current proposaifs to amend
federal firearm legislation to prevent firearm sales to persons with selected juvenile oftenses
could not be effectively impleinented absent a rapid development of state systems capable of
providing such records on an immediate basis. In recognition of the importance of juvenile
records to an individual’s complete criminal history, the FBI recently revised its policy to accept
state juvenile records for exchange through the interstate system. Only fingerprint sup'ported
- records are accepted for the federal system, and grants to assist states in developing such systems -
are necessary to facilitate implementation of the federal goal. '

The Department’s Bureau of Justice Statistics (BJS) has managed the NatlonaIlCnmmal
History Improvement Program (NCHIP) since its inception in 1995. Under the program, all
states have received funds to develop and upgrade aduit record systems which support the FBI’s
interstate record and identification systems and the National Instant Criminal Background Check
System {NICS) established pursuant to the Brady Act. Since the legislation envisions|that
juvenile records be maintained as part of the adult record system, appropriation of funds for
award as part of the NCHIP program is appropriate to maximize the impact of such funding.
The NCHIP program also has focused on the related privacy issues that will be cntlcal in
expanding systems to include juvenile records. Meeting the goal of the legislation w111 require
adequate funding in light of the compleXity of this task.
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TITLE VI — PUNISI-HNG AND DETERRING CRIMINAL USE OF FIREARMS AND
EXPLOSIVES

Title VI of the House bill gives law enforcement additional tools to combat crime
involving firearms.

INCREASING PENALTIES ON GUN KINGPINS

The Administration supports section 606 of the House bill, which increases the penalties
for illegal gun trafficking by unlicensed dealers. The House bill increases the maxxmum penalty
for engaging in the business of selling firearms without a license, 18 U.S.C. § 922(a)(1) from
five years to ten years. This penalty is appropriate given the seriousness of the offense It also is
consistent with the penalties for other Gun Control Act trafficking offenses

The provision also directs the United States Sentencing Comnmission to review and
amend the federal Sentencing Guidelines to provide an appropriate enhancement for violating 18
U.S.C. § 922(a)(1). Presently, United States Sentencing Guideline § 2K2.1(b)(1) provides for an
increase in the base offense level for firearms offenses if the crime involved three or more
firearms. However, the guidelines reach their peak with respect to firearms involvem;ent at 50
fireanins, with six levels added for crimes involving "50 or more" firearms. This amendment
directs the Sentencing Commission to review. and amend the guidelines to provide additional

sentencing increases, as appropriate, for offenses involving more than 50 firearms.

TERMINATION OF FIREARMS DEALER'S LICENSE UPON FELONY CONVICTION

Section 608 of the House bill will remove the night of federal firearms licensees to
continue to operate their licensed businesses after a felony conviction. Under currentjlaw, a
licensee convicted of a felony may continue to conduct business under the license unti! appeal
rights are exhausted. Under the amendment, the license will terminate upon conviction. We
support this provision. '

~ INCREASED PENALTY FOR TRANSACTIONS INVOLVING FIREARMS WITH OBLITERATED SER[AL
NUMBERS

The Admmlstratlon supports H.R. 1501 § 609 (page 99), which will increase the
maximum penalty for transactions involving firearms with obliterated or altered serial numbers
from five to ten years. The current maximum penalty for knowingly transporting, shipping,
possessing or receiving a firearm with an obliterated or altered serial number in viola:tion of 18
U.S.C. § 922(k) is five years. Transactions involving weapons with obliterated serial numbers,
like transactions involving stolen guns, are indicative of an intent to use the firearm for a
criminal purpose. However, transactions involving stolen guns already carry a hlgher maximum
penalty of ten years, and this proposal creates panty among the two sentencing provxsxons
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CRIMINAL FORFEITURE FOR GUN TRAFFICKING

We support H.R. 1501 § 610, amending 18 U.S.C. § 982(a) (page 99), which calls for the
_ Criminal Forfeiture, under 18 U.S.C. § 982, of vehicles used to commit gunrunning ctimes, such
as transporting stolen firearms, and the proceeds of such offenses. We also support H.R. 1501 §
614, which calls for criminal forfeiture of firearms used in crimes of violence and felonies.
However, the Administration favors extending both provisions to include Civil Forfeitture as
well, amending 18 U.S.C. § 981(a)(1), to authorize the confiscation of property associated with
gun trafficking offenses such as transporting stolen firearms, traveling with a firearm in '
furtherance of racketeering, stealing a firearm, or traveling interstate to promote firearms
trafficking, and to authorize civil forfeiture of firearms used to commit violent crimes or.felonies.
This additional authorization will permit forfeiture actions to be undertaken by Depal‘ﬁment of
Justice law enforcement agencies that have authority to enforce the statutes governing crimes of
violence but that do not have authority to pursue forfeitures of firearms under current law.

It should also be noted that without an amendment to 18 U.S.C. § 981, sections 610 and
614 contain a significant drafting error. As currently drafted, section 610 includes a reference to
the definition of a "gun trafficking offense” found in section 981(a)(1}(G). However, this
definition is not found in current law, and there is currently no section 981(a)(1)(G) in Title 18.
Similarly, section 614 refers to firearms forfeited pursuant to 981(a)(1)(H). We believe that
these references were carried over from the Administration Bill, in which section 981 iwas
amended to include these definitions. However, the House bill does not amend sectioln 981 to
include them. We recommend that the final bill incorporate the new subsections (G) zlmd (H)
from the Administration Bill. We would be happy to assist you with language for this

amendment.

INCREASED PENALTY FOR FIREARMS CONSPIRACY ‘ ‘

We support HR. 1501 § 611, amending 18 U.S.C. § 924 (page 99), which will amend the
penalty provisions of the Gun Control Act to provide that a conspiracy to commit anyi violation
of that chapter is punishable by the same maximum term that applies to the substantive offense

-that was the object of the conspiracy. An identical amendment was enacted in the explosives
chapter of Title 18 by § 701 of the Antiterrorism and Effective Death Penalty Act of 1996 (P.L.
104-132). This also accords with several other recent congressional enactments, including 21
U.S.C. § 846 (applicable to drug conspiracies) and 18 U.S.C. § 1956(h) (applicable to money

laundering conspiracies). ' :

GUN CONVICTIONS AS PREDICATE CRIMES FOR ARMED CAREER CRIMINAL ACT

Under current law, violent felonies and serious drug offenses are the oﬁly predicate
offenses under the Armed Career Criminal Act (ACCA), 18 U.S.C. § 924(e). H.R. 1501 § 612,
amending 18 U.S.C. § 924(e)(1) (page 100), would add to the list of predicate offenses in the.

_ |
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ACCA prior convictions for violations of 18 U.S.C. § 922(g)(1) of the Gun Control Act of 1968
(GCA). This provision of the GCA prohibits the possession of a firearm by a convicted felon. '

" Persons who have been convicted of a violent felony or serious drug offense and twice
convicted of violating the felon-in-possession statute have demonstrated a propensity for
violence deserving of sentencing under the ACCA. Thus, the amendment provides that a
conviction under 18 U.S.C. § 922(g)(1) would constitute a predicate offense for purposes of
imposing a mandatory term of imprisonment of not less than 15 years under the ACCA Under
this proposal, no more than two pnor convictions for violations of section 18 U.S.C. § 922(g)(1)
may be considered as predicate offenses for purposes of the ACCA. The Admmlstratlon supports
this proposal. :

SEPARATE LICENSES FOR (GUNSMITHS

We support HR. 1501 § 615 (pages 102-04), establishing separate licenses for{firearms
dealers and gunsmiths, and lowering the licensing fees for gunsmiths. As the federal firearms
licensing provisions presently are structured, there is no distinction between licenses is!sued to
gunsmiths and those issued to firearms dealers. The establishment of separate licenses for
firearms dealers and gunsmiths will allow an assignment of inspection priorities that vs:/ill
promote regulatory efficiency and significantly reduce inspection costs. The proposed legislation
recognizes the lower costs associated with regulating gunsmiths by lowering the hcensmg fees
for dealers who are only engaged in gunsmith activities. The Administration supports '|rhls
proposal.

TITLE VII - PUNISHING GANG VIOLENCE AND DRUG TRAFFICKING TO MINORS

Sections 701 through 703 impose stricter penalties for selling drugs to childrerf, using
children to se}i drugs, or selling drugs near a school or other protected location. The Department
fully supports the inclusion of these provisions. '

~ With regard to the provisions concerning gangs, the Department prefers Title IT of the
Senate bill, as discussed above.

"TImE VIIL - J UVENILE GANGS

The Department prefers Title IT of the Senate bill to this provision in the House bill, as '
discussed above.

TITLE IX — MATTHEW’S LAW

DIRECTIVE TO THE UNITED STATES SENTENCING COMMISSION
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Section 902(a) directs the United States Sentencing Commission to amend the‘ sentencing
guidelines to provide a senténcing enhancement of not less than S levels for defendants who
commit a crime of violence-against a child. Currently, there are a number of provisions in the
sentencing guidelines that enhance penalties when a child is victim of a violent crime.i For
example, the guideiines currently provide specific enhanced penalties when a child is |the victim
of criminal sexual abuse (see, United States Sentencing Commission, Guidelines Manual,
§2A3.1 (Nov. 1998)), kidnapping (USSG §2A4.1), and promoting prostitution (USSG §2G2.1).
In addition, the guidelines provide a generally applicable sentencing enhancement wh:én acrime
victim is vulnerable including when a victim is vulnerable to due his or her young age.

We agree with the general policy goal underlying the directive — that those who commit
violent crimes against children ought to be punished severely and with a sentence that accounts
for the additional hanm done that results when a viclent cime victim is a child. However, we
prefer that Congress allow the Commission sufficient flexibility to develop a child v1ct1m
enhancement that is reasonable consistent with other relevant directives and with the sentencing
guidelines as a whole. We would be happy to work with the Congress and the Comm1|s'51on to
achieve this goal. -

CONFORMMING REPEAL

Section 902(b) repeals section 240002 of the Violent Crime Control and Law
Enforcement Act of 1994. We oppose this provision, which appears to be premised on the
misunderstanding that it is somehow at odds or redundant with the directive in section 902(a).
Section 24002 directed the Sentencing Commission to ensure that the applicable guideline range

for a defendant convicted of a crime of violence against an elderly victim is sufficiently stringent.

It is not clear to us why this provision is being repealed. While its repeal has o direct
legal impact, it may signal the Sentencing Commission that Congress no longer believes that
sentences for defendants who victimize the elderly should be enhanced. This prov1510n ought to
be removed from the bill. -

TITLE X — DRUG DEALER LIABILITY

Title X of HR. 1501 would create a federal civil cause of action against any person who
feloniously manufactures or distributes a controlled substance. The action could be brought by
any party harmed, directly or indirectly, by the use of the controlled substance, provided that an
individual user could not bring an action unless that user “personally discloses to narcotics
enforcement authorities all of the information known to the individual regarding all that
individual’s sources of illegal controlled substances.”

~ We have serious concerns about this amendment. The provision is likely to flood the
federal courts with thousands of civil cases each year, without the prospect of much rg':lief to
victims or of additional deterrence of drug violations. The most likely defendant in a civil
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action under this provision will be a person who has been convicted of a Title 21 felony
violation. Such defendants will in most instances have had their property forfeited, and will have
been subject to criminal fines, in addition to tough prison sentences. In addition, federal law
provides for community restitution penalties against convicted federal drug offenders.‘ 18 US.C.
3663(c). The effect of all these sanctions is that it is unlikely that there will be any rerinaining '
available assets possessed by drug defendants, many of whom will be low level distnbutors '
Moreover, when the defendant has not yet been convicted, persons bringing the civil actions
authorized by this provision will often L

need to conduct private investigations, which may well interfere with the conduct of crlmmal
investigations.

The requirement that the person bringing the action also “personally” divulge all
information to narcotics enforcement authorities about his sources of illegal drugs-as b
prerequisite to suit is also problematic. Leaving aside questions relating to defining “narcotics
enforcement authorities,” it 1s unclear to us who will determine, and how, whether the individual
has divulged “all” his information. If it later appears that the plaintiff knew somethmg at the
time of the action that he did not disclose, it seems possible that the drug defendant could cause
the civil judgment to be overturmed. Also, the requirement that the person harmed “personally”
reveal this information may mean that, where death resulted to the user — the most serious
consequence imaginable — no civil action could be maintained on his behalf by his estate or next
of kin, even if they disclose information about the victim’s illegal sources of drugs that the
victim imparted to them before his death. '

In sum, despite the appeal of this'amendmerit, it will not in our judgment operailte as much
~ of a deterrent against illegal drug activity nor as an effective means of recompense for
individuals harmed by their use of illegal drigs, while at the same time burdening the federal
courts. In addition, the provision’s requirement for disclosure of information as a precondition to
bringing an action appears practically unenforceable. |

TITLE X1 — LIMITATION ON RECOVERY OF ATTORNEYS FEES IN CERTAIN CASES

DENIAL OF ATTORNEYS’ FEES FOR SUCCESSFUL ESTABLISHMENT CLAUSE SUITS INVOLVING
STUDENTS’ RELIGIOUS EXPRESSION

We note that the Department is feviewing HR. 1501 § 1 101 for constitutional concerns
- and we will provide further comments, if necessary, at a later time. :
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TITLE XII RIGHTS TO RELIGIOUS LIBERTY

TEN COMMANDMENTS DISPLAYS, RELIGIOUS EXPRESSION, AND DIRECTING COURTS’
CONST]TUTIONAL INTERPRETATION -

Seetion 1202(a) of H.R.1501 provides:

The power to display the Ten Commandments on or within property. owned or,
administered by the several states or political subdivisions thereof is hereby
declared to be among the powers reserved to the States respectively.

Section 1202(b), in tum, provi_des:

The expression of religious faith by individual persohs on or within property
owned or administered by the several States or polltlcal subdivisions thereof is
~ hereby-

(1) declared to be among the rights secured against laws respecting
an establishment of religion or prohibiting the free exercise of -
religion made or enforced by the United States Government or by
any department or executive or judicial officer thereof; and

(2) declared to be among the liberties of which no State shall
deprive any person without due process of law made in pursuance
of powers reserved to the States respectively.

These “declar[ations]” would not, in and of themselves, have any operative legal effect.
Nevertheless, we note that the “declar[ations]” are not, as a categorical matter, a corre:ct
description of constitutional law under governing First Amendment precedents. '

For example, in certain contexts, a display of the Ten Commandments in a government
building might be constitutional, such as where it is part of a broader tableau depicting historical
lawgivers, see Allegheny County v. American Civil Liberties Union, Greater Pittsburgh Chapter,
492 U.S. 573, 652-53 & n.13 (1989) (Stevens, J., concurring in part and dissenting in part); see
also Edwards v. Aguillard, 482 U.8. 578, 593-94 (1987), or in a context in which it is japparent
that the display reflects merely the private expression or sentiments of a govermment employee in
her personal capacity. In many other contexts, however, such displays will violate the

Establishment Clause. See, e.g., Stone v. Graham, 449 U.S. 39 (1980) (per curiam).” Similarly,

2 The prov151on in guestion would state that the power to dlsplay the Ten Commandments on or within
state property is “among the powers reserved to the States respectively,” a finding that would, in turn, be based on
the “find[ing]" that “[tJhe Tenth Amendment reserves to the States respectively the powers not delegated to the
United States Government nor prohibited to the States.” Section 1201(5) (emphasis added). As explam}ed in the text,
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as explained in detail in the Administration’s guidelines entitled “Religious Expression in Public "
Schools” (revised May 1998) and “Guidelines on Religious Exercise and Religious Expression in
the Federal Workplace” (Aug. 1997), there are many contexts in which the expression of
religious faith by individual persons on or-within government property is permissible, or even
protected by statutory or constitutional law. See also, e.g., Board of Educ. of Westside
Community Schools v. Mergens, 496 U.S. 226 (1990); Widmar v. Vincent, 454 U.S. 263 (1981);
Chandler v. James, 1999 WL 493495 (11th Cir, July 13, 1999). But there also are contexts in
which such expression (or the government’s endorsement of, or preference for, such expressron)
would violate the Establishment Clause — in particular, where such expression is, or would _
reasonably be perceived as being, the state’s own religious speech, or as having been endorsed or
preferred by the state. See, e.g., Lee v. Weisman, 505 U.S. 577 (1992); Allegheny County,
supra; Engel v. Vitale, 370 U.S. 421 (1962); Chandler, 1999 WL 493495, at *3.*4, *§, *9; Doe
v. Santa Fe Indep. School Dist., 168 F.3d 806 (5th Cir {5th Cir. 1999); Ingebretsen v. Jackson Public
School Dist., 88 F.3d 274 (5th C1r ), cert. denied sub nom. Moore v. Ingebretsen, 519 1U.S. 965
(1996); ACLU of New Jersey v. Black Horse Pike Regional Board of Educ., 84 F.3d 1471 (3d
Cir. 1996). The Establishment Clause analysis will depend in large part on the facts a;nd
circumstances of each case, including, e.g., the persons responsible for the religious expression,
the government’s endorsement of, or preference for, the expression, the extent to which the
expression can be said to occur in a “public foruni,” the extent to which the expression is’
conveyed in a situation where the government has created a “captive audience,” and whether
governmental action results in any sectarian discrimination.

Subsection 1202(c) of H.R.1501 would violate the constitutional separation of powers.
That subsection would provide that “[t]he courts constituted, ordained, and establishet::i by the
Congress shall exercise the judicial power in a manner consistent with the foregoing declarations
[regarding the Ten Commandments and religious expression).” As explained above, trhe
“foregoing declarations [regarding the Ten Commandments and religious expression]|’ are in
certain respects inconsistent with governing Supreme Court doctrines. However, regardless of
the particular content of the “foregoing declarations,” and regardless of whether and to what
extent those declarations are consistent with governing judicial precedent at any partlcular point
in time, Congress may not direct the federal courts to interpret the Constitution in a particular
way. See, e.g., City of Boemne v. Flores, 521 U.S.-507, 519 (1997) (Congress lacks th;e “power to
decree the substance of the Fourteenth Amendment's restrictions on the States” and “the power to
determine what constitutes a constitutional violation™); id. at 536 (*When the Court has
interpreted the Constitution, it has acted within the province of the Judicial Branch, whlch
embraces the duty to say what the law 1s.”) (citing Marbury v. Madison, 1 Cranch 137 177
(1803)); Monongahela Navigation Co. v. United States, 148 U.S. 312, 327 (1893) (Congress may

however, the Establishment Clause does, in certain contexts, “prohibit]]” the states from effecting such displays.
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not “assume[] the right to determine what shall be the measure of compensation” for a taking of
property, because the “ascertainment” of that “constitutional” requirement “is ajudiciél :
inquiry”); Crowell v. Benson, 285 U.S. 22, 60 (1932) ("in cases brought to enforce constitutional
rights, the judicial power of the United States necessarily extends to the independent _
determination of all questions, both of fact and law, necessary to the performance of that supreme
function"); cf. United States v. Klein, 80 U.S. (13 Wall.) 128, 145-48 (1872); Yakus vl United
States, 321 U.S. 414, 468 (1944) (Rutledge, J., dissenting) (“It is one thing for Congress to
withhold junisdiction. It is entirely another to confer it and direct that it be exercised in a manner
inconsistent with constitutional requirements . . . . This Congress cannot do. . . . [W]henever the
judicial power is called into play, it is responsible directly to the fundamental law and jno other
authority can intervene to force or authorize the judicial body to disregard it.”). B

. TITLE XIII — JUVENILE CRIME CONTROL AND DEL'INQUENCY PREVENTION

SUBTITLE A AMENDMENTS TO JUVENILE JUSTICE AND DELINQUENCY
PREVENTION ACT OF 1974

DEFINITIONS

H.R. 1501 § 1304(2), amending 42 U.S.C. § 5603 (page 142), a propdsed ame[:1dment to
Sec. 103(4) of the JIDP Act instructs to insert language before “the Omnibus.” This term does

not appear in the referenced section.

CONTENT OF MATERIAL PRODUCED WITH FEDERAL FUNDS

Section 1321 of H.R. 1501 directs that any hate crime prevention materials be "‘respectful
of the diversity” of religious beliefs and “make it clear that for most people religious faith is not
- associated with prejudice and intolerance.” We strongly oppose this provision as unnecessary
and counterproductive. ' -

SUBTITLE E STUDIES AND EVALUATION

GENERAL ACCOUNTING REPORT

Section 1364 of the House bill authorizes a GAQO study of certain services available in
local communities. Because of the federal trust responsibility to tribes, it would be pia]rticula.rly
appropriate to study circumstances in Indian country. We recommend amending subs:ection (2)
to require that at least two or three of the fifteen communities studied be located in Indian

country as that term is defined by 18 U.S.C. § 1151.
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TITLE XIV— CHILDREN’S INTERNET PROTECTION

REQUIRING SCHOOLS AND LIBRARIES TO IMPLEMENT AN INTERNET FILTERING TECHNOLOGY IN
ORDER TO BE ELIGIBLE TO RECEIVE UNIVERSAL SERVICE ASSISTANCE

The Department of Education is submitting to you its objectioris to this provision. We
note that the Department of Justice is reviewing H.R. 1501 § 1402(3) for constitutional concerns
and we will provide further coraments, if necessary, at a later time.

TITLE XV — TEACHER LIABILITY PROTECTION

Please see the di.scussion.of Title X1 of S. 254,
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