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THE CHALLENGE of a few thousand 
· Muslim separatist guerrillas in the south

ern Russian province of Dagestan once 
again raises the question of whether Russia can 
hold together. The empire controlled from 
Moscow has been shrinking for a decade. With 
the collapse of the Berlin Wall in 1989, the 
captive nations of Central and Eastern Europe 
slipped their bonds. With the collapse of the 
Soviet Union in 1991, Russia suddenly had 14 
new neighbors and far less territory. Moscow 
relinquished effective control of its southern 
province of Chechnya after losing a war with 
that breakaway republic in 1994 and 1995. Has 
Russia (still the world's-largest country) now 
shnmk to its "natural" borders or is further 
l!nraveling in the cards? . 

Elements of the latest challenge must be 
familiar to the Moscow power brokers who 
failed to prevent Chechnya's secession. On one 
side are highly motivated insurgents fighting in 
familiar terrain; on the other, poorly armed. 
poorly fed Russian draftees transported to 
treacherous mountains that they have no inter
est in defending or recapturing. Chechen guer
.rillas often shot Russian troops by night with 
weaPons that Russian troops had sold them by 
day. 1bis time around the Russian armed forces 
are no less corrupt. and certainly no less 
impoverished. As during the war in Chechnya. 
Russian leaders proclaim inuninent victory in 

plain contradiction of the evident facts. 
Both Dagestan and Chechnya are predomi

nately Muslim entities in the Caucasus region. 
But the etlmic Chechen population was fairly 
united in its desire for independence, and 
Dagestan is a patchwork of etlmic and tribal 
affiliation that is not united in anything. Many 
people there fear that a break from Russia 
would lead to internal conflicts. Much of 

,Dagestan's elite has traditionally aligned itself 
with Moscow. 

But-and here we return to the central 
question of Russia's viability-that loyalty in 
the past has been bought. at least in part 
Moscow took money from the few provinces 
that operate profitably-primarily oil- and dia
mond-producing areas-and recycled it to prov
inces such as Dagestan that never paid their 
own way. Now the capital has far less power to 
extract taxes from those who can pay and so 
fewer inducements to bind those who cannot 

The answer to the central question, in other 
words, does not lie in Dagestan's mountains as 
much as in Moscow itself. H Russia can put its 
economic reform on track and protect its fragile 
democratic institutions, most Russians will · 
want to remain just that-Russian. H the 
economy spirals downward and corruption 
becomes a permanent fixture, Dagestan may 
seem a few years from now to have been 
nothing but a ~bing~_____ 

.' IfNot Tests? . 

THE DRUMBEAT on raising educational 
. .. standards has been one of this adminis
.. tration's better contnoutions to public 

policY- In recent years, more school districts 
have bucked inertia and moved toward address
ing persistent achievement gaps between white 
and minority students and between rich and 
poor.. They have adopted tough tests that. 
· because they have real consequences for stu
dentS', prospects, force underperforming stu
dents and teachers alike to make extraordinary 
effortS to do better. Yet earlier this sununer, the 
Department of Education took a step that could 
undercut that useful pressure. 

The departmenfs Civil Rights Office circulat
ed draft legal guidelines on "nondiscrimination 
in · high-stakes testing." The draft warned 
schools that educational testing of this kind may 
constitute a civil rights violation if it denies a 
benefit (such as promotion or graduation) 
disproportionately to female or minority stu
dents. A test that exposes an achievement gap 
· between black and white students, in other 
words, could be open to legal challenge on that 
basis alone. 

The appearance of the draft caused a predict
able outcry. Many feared it could speed chal
lenges to admissions tests such as the SAT, 
encourage lawsuits and even discourage schools 
from using standardized testing. The depart
ment protested that the document-now under
going revision-breaks no new legal ground 
and was intended merely to help schools keep 
themselves out of a danger wne as they adopt 
tests with real consequences. A school or 

system may go on using a standardized test that 
shows lower performance on average by girls or 
minorities--{he draft paper reassur~if the 
school can show the test is "educationally 
valid," and if an outside party cannot prove that 
another type of measurement or test would 
meet the educational purposes of the first while 
having less of a "disparate impact" 

1bis may not be so much reassuring as 
intimidating to a school contemplating the 
prospect of a challenge. A revised guide could, 
and should, offer much more on what testing 
practices are not liable to such challenges. But 
the draft's approach also misses the extent to 
which the wider battle over race and educatiOCl 
has moved past the question of whether 
achievement gaps are an artifact of racist 
testing. The forced dismantling of college affir
mative action plans in California and Ten&
plans that sought to modify just such "disparate 
impact" by using factors other than grades and 
test scores in college admissions-has focused 
attention on the problem that produced the 
dispariti~that of unequal K-12 preparation. 
It can be fixed only by long-running efforts to 
make poor schools more rigorous. 

The civil rights issue here is the need to 
ensure that minority kids in poor schools get 
the help they need to pass the tests. They need 
an equal chance to learn and be taught the 
material, time to prepare for "high-stakes" tests 
and, in some places, the chance to take them 
more than once. What they don't need is 
quicker recourse to legal action that takes away 
the pressure to improve. 

MONDAY. AVGUST 23 , 1999 



Managed Care Maneuvering

, , 

T HE lllGH-WIRE act occasioned by the 
. '. lack of a clear majority in the House-the 

odd and disabling fact that the majority 
leadership spends much of its time defending 
minority positions against the House's will
continues. The issue now is managed care. 
Speaker Dermis Hastert's margin is such that, if 
no Democrats come his way, he can afford to 
loSe .oilly four Republicans and still maintain 
control. On managed Care, he is threatened with 
the loss of at least 21 who have signed on as 
supporters of a regulatory effort he seeks to 
deflect. He is looking for a way to bring them 
back. He wants to hold a vote, lest Democrats 
charge him and the party with keeping a 
popular-not to mention mostly worthy-bill 
frombecoming law. But a loss if he lets the bill 
onto the floor would embarrass him and 
disappoint important Republican constituen
ciesalike. 

It's an awkward choice and not the oilly issue 
on which Mr. Hastert now finds himseH thus 
pinched. He is bringing a campaign finance 
reform bill to the floor next month because 
members of his own party threatened to join 
Democrats in signing a discharge petition that 
would have forced it to the floor had he refused. 
The leadership will try to keep it from passing 
by tnimping it with an innocuous bill If that 
fails, . opponents will try poison-pill amend
ments, whose adoption would likely cause 
Democrats to vote against the underlying meas
ure;· then Republicans might not have to bear 
the blame for its defeat. 

: The speaker has had to resort to similar 
taCties:-appearing to push in one direction 
while pushing in another-to pass the tax and 
spending bills that are supposed to summarize 
what Republicans stand for, and thereby what is 
at stake, as the country makes the turn into next 
year's elections. To finance the tax cut it wants 
to grant, the leadership is supporting spending 
cuts for which it lacks the votes. The speaker 
was able to put together a majority for th~ tax 

cut oilly because of the understanding on all 
sides that the president instantly would veto it 
as excessive. Moderate Republicans opposed to 
the bill were able to vote aye, secure in the 
knowledge that it would be oilly a gesture. ' 
Likewise on appropriations, where for lack of 
the necessary votes, Mr. Hastert basically has 
deferred the cuts that the financing of the tax 
bill would require. The hope is to work out a 
deal with the president later in the year in which . 
he will bear the responSIbility for what the 
Republicans will denounce as spending increas
es but nonetheless support. 

The managed care issue is particularly diffi
cult for Republicans, in that it is forcing them to 
choose between two traditional constituencies, 
physicians and employers. The docs-not all, 
but many-detest managed care for undercut- . 
ting their prerogatives and income. They'd be 
happy to see the industry regulated, as Demo
crats seek to do in the name of patients' rights. 
But employers who pay for employee health 
insurance support aggressive managed care 
because . it cuts their costs. The insurance 
industry, which has morphed into the managed ' 
care industry, also opposes serious regulation. 

The Republican leadership likewise favors 
light~me would say, token-regulation; the . 
Senate already has passed a token bill over 
Democratic opposition. But a handful of House 
Republicans who are members of the medical 
profession have led a mini-revolt to the other 
side. A compromise has been worked out by 
Reps. Charles Norwood, a Republican dentist, 
and John Dingell, ranking Democrat on the 
Commerce Conunittee, that in some respects is 
an improvement on the original Democratic bill; 
it's amazing what good ideas old-fashioned 
legislative give-and-take sometimes can pro
duce when the members try. The adrninistra- . 
tion supports the compromise. That's what Mr. 
Hastert still hopes to defeat. It's as good an 
emblem as any for the year thus far. 
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SUBJECT 	 OCR's Investigative Guidance on Fairness in Testin2/Deadline of 
August 15 

Attached for your review is a final draft of OCR's Investigative Guidance on Fairness in 
Testing. The Guidance is designed to ·provide OCR's attorneys and investigators with an 
explanation of the legal and conceptual framework needed for understanding the issues raised 
by challenges under Title VI of the Civil Rights Act of 1964 and Title IX of the Educational 
Amendments of 1972 to testing and assessment practices. (Notably, OCR has applied the 
principles set forth in th is Guidance in a manner fully consistent with the Department of 
Education's emphasis on high. standards.) It also may be used as a point of reference by 
others 'who seek to understand the principles that guide any determination about uses of 
particular tests under title VI and Title IX. 

. 
Since your previous review of the draft Guidance many months ago, the Guidance has been 
reviewed by the Board on Testing and Asse~sment (BOTA) of [he National Academy of 
Sciences~ The Guidance has been revised in tesponse to comments from BOTA and in 
response to additional refining comments from OCR, lUte Office of the General Counsel, the 
Office of the Deputy Secretary I and the Office of Educational Research and Improvement. 
We are grateful for the collaboration that has led to this statement of principles that govern 
our work. . 

The substantive charlies that have been made to the Guidance since its earlier circulation are 
technical in nature. These changes do not alter the basic principles or standards about which 
we achieved a~reement many months ago; the chan~es are, for the most part, minor. For 
example, there is further explanation of concepts related to test validation and reliability. 

~ : .. ' 
_'-"',....i_ .•A.:..:._ 
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Specifically, a definition of construct va1idity has been added and the discussion of reliability 
is now in a separate section. Two paragraphs have been added to lbe discuss ion reiarding 
cutoff scores. -Similarly minor ~hanges have been made to the discussion regarding statistical 
analyses necessary to establish disparate impact. Also, a glossary on concepts fundamental 
to test validation has been added (Tab C). 

Thank you for your review of the Guidance. Because we would like to issue the GuIdance in 
fmal in late August, we would appreciate receiving comments by Augu$t 15. 1997. Please 
send your comments to Ieanette Lim of OCR. Ms. Lim can be contacted by e-mail. by 
telephone at 205-8635. or by fax at 260·3040. 

Attachment . .. 
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TO • All OCR Sta,ff· 
FROM · Norma V. canto.· Assistant secretary for civil Rights 

SUBJEC'l' Fairness in Testing 

FAIVESS IN 'tESTING: AN OVERVIEW 

I di~agreQ ~~h the proposition that there are inherent , 
raciallybas.d differences in the capacity of the American 
people tg reach their lull gotentjal!~ 

President Bill '~inton, Octobe~ 2~c ~994 

An invAlid test cannot'measure merit. 

Walls v. Mississippi state Dept. of 
Public Welfare, 542 F. Supp. 281, 3~1 
(N.D. Miss. 1982), aff/d in relevant 
part, 730 F~ 2d 306 , (1984). 

BACKGROUND 

The issue 'of fafrness in testing and other assessment practices
is, at it$ core1 a critical. access to education issue. It was 
established as an OCR strategic plan high priority in 1993 
following consultation both within and outside the Department. 
OCR investigators have encountered testing and assessment issues 
when they have addressed complaints o~ the subject of: the 
aisproportionate representation of minorities in special 
educati~n, the ~ccess of limited·Enqlish-proficient (LEP) 
children to eqUal educational opportunities, and desegregation, 
to name a few. This agency in the past has been guided on this 
issue by court decisions and principles established through OCR 
case-specific find~ngs. There is no sinqle document that has 
synthesized these decisions and findings. 

OCR has developed this guidance in order to provide our attorneys 
and inVestigators with practical guidance on testing and 
assessment principles that lie at the core of Title VI of the 
civil Righ~s Act of 1964 (Title VI) and Title rx of the Education 
Amen~ments of 1972 (Title IX) case law. This guidance also can 
be helpful in explaining to recipients the standards by which 
thei~ compliance with Title VI and Title IX,may be evaluated. 
This will better encourage voluntary compliance as well as a 
greatQr understanding of the testing and assessment parameters
that guide OCR investigations. . 
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Paqe 2 Overview 

The centra11ty ot the issue of fairness in testing and .assessment 
is properly viewed as consistent w1th, rather than contrary to, 
the pUi;h for high standards -- the corn4i!rsto'ne of many of the 
Department's initiatives. OCR's focus on fairness in testing and 
assessment helps to challenge the assumption that minority 
students perform poorly bec~use they lack the ability or 
motivation to reach their full potential. All students need an 
educational system which both expects high performance and otters 
real and meaningful educational opportunities • . Furthermore, the 
fact that a recipient's use of a test is violative of Title VI or 
Title IX does not mean that the automatic response to remedy the 
problem is to eliminate the test. . Dependinq on the facts of a 
caiven cas., there are many permissible responses to cor'rectinq a 
violation,. which. include: supplementing the use of the test with ' 
other assessment measures; revising the test instrument within a . 
reasonable perio.d of. time to address compliance concerns i 
substitutinq the. test with another available instrument that more 
appropriately measures what is intended to be measured; 
increasing remedial support; and enhancing learning opportunities
for students toperforro well on the test. 

Significantly, OCR's focus ontairness in testing and assessment 
does not purport to mandate in any way the content of school 
curriculum. OCR's authority under Title VI and Title IX does not 
involve setting curricula or levels of instruction for schools. 
OCR's role, when necessary, is to ensure that students of all 
races and both sexes have equal access to the curricula and 
qualit'y. teaching that is offered to all. . "\: 

It al£;.~ is not OCR's intent or mandate to ensure equal outcomes 
by race:,; national origin, or gender. Rather, the focus of OCR, 
as ref'l'acted in the attached Guidance developed for OCR attorneys 
and investiga~, is on principles of fairness in testing and 
assessment tha~re designed to ensure that all students have 
equal educatioii~al opportunities. Fairness in testing and 
assessment i5 e~sential to assuring that equal opportunities to 
educational ex~ellence are provided r~gardless of race, national 
oriqin or 9"en.sl~r sq that all students may attain high standards. 

SCOPE OF 'l'HE GUIDANCE 

The attached GQ1~ance provides an overview of the use, and 
misuse, of tests for making high stakes educational decisions, 
such as those that involve: school admissions; scholarship
awards; evaluation for placement in gifted and talented programs, 
programs for LEP students; special education programs; vocational 
education counseling; and diploma awards. A glossary on a number 
of co~~pts fundamental to test validation is found at Tab C. In 
add1t~pn, mor~ specific guidance is available on the placement ot 

.. ; ~ ~ f · 
• too 
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. '~)::.~':.:I' minority studen.ts in special education. ~ Memorandum to All 

OCR Staff (July 6, 1995) (addressing Minority students and 
Special Education). 

The Guidance a~~ies to norm-referenced and criterion-referenced 
tests1 a's . well t:6 prof.essionally designed altern,ativa forms of 
assessment, all;;"of WhloCh are used for Jnaking "h1.9h stakes" 
educational dedlsions. The Guidance does not cover teacher
created classrodm tests nor does it apply to Jnodifications of 
tQsts and/or testing conditions required for the purpose of 
accommodating students with disabilities under Se.ction 504 of the 
Rehabilitation Act or the Americans with Disabilities Act • 

. ... ;'.:;.;:-.:. 
~~G.: 

BASES OF THE GUIDANCE 
1~,~· ~ 

Professional standards 

As reflected in the Guidance, OCR adheres to generally accepted
professional standards for evaluating standardized tests, such as 
thosedescribed ·in the Standards for' Educational and 
Psycholo~ical Tests prepared by a joint committee of the American 
Psychological ~~sociation, the American' Educational· Research 
Association, and the National council on Measurement in 
Education; th~F~de of Fair Testing Practices in Education 
prepared by th~;oint Committee on Testing Practices; and the 
EEOC Guideline~:~n Employee Selection Procedures. At OCR's 
request, the B·b.~rd on TQstin.9' and Assessment of the National 
Academy of sciences reviewed an earlier draft of the. Guidance and 
provided comments in writing and during several disc~ssions. 
Many of the comments have been incorpQrated into the Guidance, . 
including further clarification of the scope of the Guidance, 
Qxplanation of concepts relating to test validation and 
reliability, ~nd •. the discussion of cutoff scores. ' Their comments . ..... . .. ,;

have helped to~:.~~:sure that the GuidancE' is consistent with 
professional st:~ndards and educationally sound. 

I Norm-r:i~~l)~ed tests are tests used to identify an 
individual's p"tifbrtnance in relation to the performance of other 
peoplQ in a sp:~clfied group on the same test. American 
Psychologieal Association standards for Edycational and 
Psychological Tes~iDg (1985) (APA standards) at p. 92. 
Criterion-referenced test$ allow users to make score.",:("."" , 

interpretation~~$;~inrelation to a functi~nal performance level. 
"PA st.andards ~~ p. 90. In other words, criterion-referenced 
tests are desi~ed to measure to what.degrea a learner has 
mastered a cer(:!;a~'n skill.' . 

:';\:, .' . " 
•.. ,~ ·---.....:.I...."'~ 
.: ( 

http:studen.ts
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Legal' staD.c:'1ar4~~<;~}~: 

! . ' . 

The Guidance prbvides that when OCR investigates allegations 
involving discriminatory test use by a recipient, OCR may look at 
evidence under two separate legal theories of discrimination: 
disparate treat1l'lent and disparate impact. Each theory is based 
on settled le9~~' :.pri~ciples and neither. breaks any new +eqal

".". ,." groU.nd . 	 ;&~:~ 

!~f~·,~ . 


A disparate tre'atment analysis is used by OCR to determine 
whether a poliqY&,or practice regarding testing is being applied
differently by,~~!~recipient to an individual student or group of 
students of a p,~itt1cular race, national oriqin, or gender,
without a.legi~~ate, nondiscriminatory reason. Under this 
analysis OCR w6~ld determine, for example, whether black students 
and white students are being tested under different conditions or 
whether students with the same test scores are being treated 
differently byi:!, .r:ecipient. If this is established., a recipient
would. have the opportunity to provide a legitimate, 
nondiscrill\inatC?7.:'f reason for the difference in treatment. If OCR 
determines tha·~t;j:he reason is not a pretext for discrimination, 
the differenee:}l.'r' 'treatment would be peI"n:lissible under Title VI 
and Title IX. :;:.::;C 

Under a disparate impact analysis, oCR's focus would not be on 
the treatment c>t students, but rather on the effects of the 
applfciltion 0t:>;a facially neutral policy r·egardless of whether 

. the a~yerse ciN:'.~equences fo.r . a particular ra7e, national or.igin, 
or gQnde~ wer~$nt~nded.. Under ~ d.isparate ~mpaet analysiS,
further ~nves~~~,a;tl.on \:1il1 be trlggered when the use of a test 
creates a sigrii~f:l.cant d.ifference in the granting or denial of 
benefits or 0P..P9ttunities on the basis of race, national origin 
or sex. Tests+~hat have a disparate impact on the basis of race, 
national oriqin, or gendQr must be educationally necessary; 
otheti./ise, they':\are not permissible under Title VI or Title IX. 
Educational n.e~.~fity requires a showing that a test is valid and 

· reliab~. for ~~~. purpose fo~ Which ~t is bein~ used an~ that 
there ~s no ar~rnative ava~lablew~th less d~sparate ~mpact that 
still serves tlj;~ , recipient's educational purpose. If validity 
and r~liabili t¥;L·have been demonstrated by the recipient, OCR has 
the burden otshowing that an alternatjve is available that has 
less disparate :'impact and that would serve the recipient's 
educa~ional purpose. The recipient'~ i failure to use such an 
alter'native wou:~ violate the civil r;i9hts statute{s) and should 
be remedi~. .}~'h 	 • 

., ::';:" .' . ~~~'!' . 
QOEST:IONSNOT "~I'~: :~l,)RE:SSEO BY THE GUIDANCE 

whatqUest"i;6~~:,, (~e not answered by this, guidance? First and 
foremost, the 'i¥.)'tvestigative guidance, l~ke other quidance issued 
by OCR, iee 59 ;:Fed. Reg. 11448 (March 10, 1993) (addressing
Racial Incidents and Harassment), does not purport to define the 

'.. . ,~(:,~i:;~ .' 
;- : ~ ~f l . 

http:nves~~~,a;tl.on
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kinds of cases .that may be targeted f'or' 'compi-iaru:.e.., ~~Y1.,~y~ ,O.p . 
this issue. T~rqeting deoisions, m~de preliminarily 'by the 
enforcement off,ioes, are based on a wide range. of criteria: the 
degree of disp~tities in the provision of educational services, 
complaints req~~ved, information about ·the pro9ress (or lack of 
progress) whiq~~~ reoipient. has attempted or made over time to 
address a par~l~~lar civil rights issue , information received 
froJ'll · recipient,>'or interest qroups, and reasoned judgment that an 
array of factors merits the use of resources in a proactivQ 
review of a recipient'S compliance with civil rights obligations. 

Secondly, thiskquidance is not intended to~serve as a "cookie 
cutter" l1'Iqdel ·\~p.r all testing decisions that are made in the 
field. The.re~.te many types of tests -- and this guidance is 
limited to "higp stakes II tests, asde!ined in the guidance. It 
is not intended~ ~ to apply to tests, for instance, that are used to 
measure studen~ or institutional adVAncement but for which no 
high stakes cJi;r\~i~quences. for indiv~dual ~tudents, are tied. 
Moreover, as ~if1:ih other l.nvestiqatlve ··gUl.dance, l. t should be read 
as 9uida~ce f9.!a;9CR lawyers and investigators -- nothing more, 
and nothl.ng le~~'. This means the Guida nce should be read as an 
explanation of.~he leqal and conceptual framework needed for 
understanding t}\e issues raised by challenges to testing and 
assessment prabtices. As SUCh, the model (and praqmatic) 
investigative questions should be viewed as a startinq point for 
assisting our ,employees with questions .of great complexity. They 
do not define ;;':t:~e "floor/l of what must be asked any more than 
they define th~i:'iceiling" of what may be asked. Those decisions, 
fundamentallY ;r!:£~~re best left to the OCR investigators ' and lawyers 
who. a:e deali.S}ji!i,~~th the specific cases and who know the 
recl.pl.ents be'E:~t~f 

.. " '.~~~~~~~:'-: 

Finally, andizriportantly, this quidance .is not intended to 
represent any intention on the part of OCR to hold itself out as 
lithe expert" or testing issues. Far from it, and as the Guidance 
explicitly re¢6qnizes, . \:he expert judgments regarding complex 
deterlUinations~'~~J~, validity, mustb~ left to the educati"onal 
experts on th~~'7 subj ect. 

CONctUSION .if~: 
.;.;{f.~ ....I.,.: 

Guidance in t~¥~J'I'area should have immediate application for OCR 
investigation~:.. ~l)d have a positiv~ impact on removing artificial 
barriers -- ba:s¢d upon race, national oriqin, or gender -- to 
educational o~pqrtunities and benefits. 

"' x'>, 

~r,:; 

. ",, : 
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--- .....-J.!..- ._IDtroductl~~# .' . . ... . .. .. _,- ..._- ._. ' - - .. -----...----...--~~- _ ...-,:,-,.-.. --=-'-----._' 
When tests are~1used to" malte""iducational decisions, they should be 
used,to me~su~i,tudents' abilities, knowledge, ,or . 
quall.ficatl.ons'i?t;~e;ardlesa of race, national orlgin, or qender. 
civil rights ~~~erns arise. when test uses do not satisfy this 
stan~ard; the ',~i,~ult is that equal opportunity, may not be a 
reall.ty for 1I\&~student5. This guidance outll.nes the , 

. requirements ~'~<:Federal law prohibiting misuse ot tests and other 
assessment proq~dure8 that result in discrimination 'based on 
race, national:f,·origin, or gender. It is designed to provide a 
general anal~~~al framework under Title VI and Title IX for 
determining tn.~':" proper use of tests in the.. ,educational context. 

OCR staff · are i.~J:c::ouraged to use this guidance, along with the 
attachQd compei)~~um o! Legal and Technical Resources, as a basis 
for framing iriy'~stigations in which t~st scores are used as a 
basis for educational decisions. Materials located at Tab A 
outlinQ the statistical frameworK for .establishing disparate 
impact. Materials at Tab B provide a : sample approach to the 
collection of 'j:nformation on the issue of educational necessity. 
Tab cprovides,} ~ glossary of terms r~latin9 to test validity • 

..... " 

..); ":i--.:. 

In evaluating ;I;;;~~est ' or other assessment procedure , it is 
important to d~~~'~ider how the test is being used. In some cases, 
it may be ':lse.et~~ make a certificat~on or selection d,;cision 
(~, adml.s~~~~~to a school, award~n9 of,a scholarsh1p, or 
teacher cert1~~R~~ion). In other cases, 1t may be used to 
classify stude:~~~ (LSL." to ' identify students as needing special 
education or $p~'~ial lang'uag'e services or as gifted and 
talented) . lri ,'qoth cases, the test may be designed and/or used 
as just one pa:~t , 01' a multi-component ,assessment process. If so, 
its use should:~;:p~ evaluated in that context. 

~\;}~.:: . 
II. , Jurisdict;~~Jl 

~~~·\f:: ;· :·: l~. >. 

In all cases, :~(jCR' must first decide whether it has jurisdiction 
over claims irt.y~~vi.ng discriminatory use of educational tests. 
Under the Civ~:1i~~ights I<estoration Act of 1987, OCR generally has 
institution-w~t:l~!7vuris9-iction over a recipient of Federal funds. 

,<' ;g,)" ' . 

If an inst1tu:~"g~ receives Federal funds, requirements of Title · 
VI and Title i:.?f ,~pply 1:0 all of the academic, athletic, and 
extracurriculat", programs ot the institution, whether conducted in 
facilities of ::the recipient or elsewhere. Title VI and Title IX 
cove~ the uses~·)()f property that the recipient owns and the 
activities tha:~ -::i;he recipient C5ponsors, Title VI and Title rx 
cover these opE!-J;~tions, whether the illdividuals involved in a 
giv6z:' activity.~~,lie st';ldents, faculty" 'el!'ployees, or other 
part1cipants ~M';' outsl.ders. 

,~:;:;i 
. ~'. " 

,~.. ' 

http:irt.y~~vi.ng
http:reall.ty
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I 	 OCR may apply >a '.disparate impact analysis to allegations
involving discriminatory test use by recipients. Under this 
analysis the'~se of any educational test which has a significant
disparate imp~c::~ on Il\ember~ of any race, national origin,' or 
gender qroup i-s:': discriminatory, and a violation of Title VI 
and/or Title tx, respectively, unless ,. it is educationally , 

'~f:, " . necessary. '::." 

In applying a~~ispa~ate impact analysis, OCR ,statf should address 
. the followinq'iPestl.ons: " 

,:~i~~(·.;; 	 ,.j 

A. ~oe~ .the1~~cipient/G use of an educational test result in 
the S1.9nl.fica~y disproportionate denial of an educational 
benefit or oPP~~¥.:tunity to members of a particular race, national 
origin, or qerider? 

B. If so, does the recipient have evidence that the test is 
valid and reliable under professionally accepted standards for 
the purpose fq~ > Which the recipient has chosen to use it? 

~ , ~.::;~~ '~'i,~ 
C. If so, d;~;k~here exist alternative forms of assessment which 
vould sub$tan~~~llY serve the recipient's stated purpose and are 
valid and relfa~le for that purpose, but which have less of a· 
disprr(!te impa'ct on members of the race, national origin, or 
genderigroup'? 

Each question~~1;;i.s discussed 'in more detail below. . Where, based on 
the evidence ~ained in an investigation, OCR finds that the use 
of a test or~~:essment procedure caused or contributed to a 
disparate iIl\p~~ on members of a particular race, national 
origin, or qeij~;~r (the first question), and the test or procedure 
does not rneet;!~~ legal s~andard of educational necessity (the
second and/or ,'~~I:rd questlon (5»), OCR should conclude that there 
was discrimination in violation of Title VI or Title IX under 
this disparat~. ltnpact analysis . 

. , 

A. Est~~.l.isliin9' Disparate Impact 
~ . ".. . 

~ ;;;; ;,~~ ; 	 I 

Under a dispa~~te impact analysis, a .recipient's use ot an 
educational te~1: that causes or contributes to a disproportionate 
denial . of an E;'d,~cational benefit or opportunity to members of a 
particular racie'i national origin, or :gender is sufficient 
information to indicate a possible failure of compliance which 
should; be inv~stigated further. 

~-1,': . 

Addr.Qssing wh~~her there is disparate impact requires a three
step! stati~~~;«:l analysis. (Tab A.) , OCR start have access to 
statisticar 'q~rences, including a computer <:\isk containin~ the 
"z" test. OC~i~~;:taff also ha.ve access to publJoshed, commercl.ally
available sta~~~~ical paCkages, such as SPSS. 

;~{,fJt":~~ 
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Oncs OCR has determiriecf··t ·hrt··.. ther.e .. exists i:\. .po~sj.ble_ failure of 


.: . compliance thr,..guqh a clisparate impact t'h'"eory of discrimination, 
OCR will dete~!ne whether· the recipient can.establis~/prove that 
the use of the.~~est or asseSS1l\ent procedure ~s educat.l.onally 
necessary. z ~.if~~~.use of a test or procedure, which has a disparate 
impact on mem~~~s of any race, nation~l or1qin, ' or gender is 
discriminatorY~;Y:·and ltIay be a .violation of Title VI or Title IX, 
unless it is eQ~cationally necessary, ~, it is valid and 
reliable, and there is no alternative with le~s disparate impact 
that still 'meets the recipient's educational needs • 

. ..~.: 
". ~ 

In evaluatinq :~he validity and reliability' of a test or 
assQssmQnt pr~i~Qure, OCR wilt rely upon qenQrally accepted 
professional ~ndarQs such as those described in the Standards 
for Education~~;:f;:'and Psychological ' Testing 'prepared .by a joint 
committee ot ~~'~ American Psychologic.al Association, the American 
Educational Re~~~arch Association, and the National Council on 
Measurement if,fCc~ducationi the Code of Fair Testing Practices in 
Education preg~~ed ~y the Joint Committee on Testing Practice~; 
and the EEOC $.\l:~~el~nes on Employee Selection Procedures. All 
decisio~s as t~;~1Yhether a test or progedure has met 
profass~onally;)!.~~cepted standards will be made by experts. 

:;~~~.~ ~ 

A proper determ~nation of educational n~cessity requires OCR to 

request inforrn.a:t,!on from thQ recipient concerning the testing and 

assessment pro¢~dure under review and the availability of 

suitable alte;it.'~tives that have less disparate effect. During an 

administrativ~:>~nforcement proceeding, the recipient has the 

burden of sh~I
' i$g that the assessment process is valid and 

reliable, Whi' · ~·tJQCR has the burden of showing that there are 

suitab~e asse~. .,:'pt al~e,;natives that -, have less disparate impact 

but st11l mee~t1~~ reclplent's educat~onal needs . 


.\X\~:· 
. ....:~ ~i: .,' 
'. ~:l > 

~·~~ ':--------::~ :1...~--. 
1 There a.t!t( certain types of test ; misuse where a recipient 


will not be a~~: to meet the standard of educational n,:cessity: 

For example, <[~~; may find a violation of Title VI or 'I'l.tle IX l.f 

a test or oth~il1~ssessment procedure has a disparate impact and 

is c;learly noijf~~~~~ng used for the purpose (~) for which it w~s 

deslgned.. suctt>ml.suse includes the situatl.on where a test ~s 


beJ-ng used as .:;tfhe sole or principal criterion fot making

educat±onal deblsions and it was clearly not desl.gned to be used 

as such. In suth case no further ana s1$ is re ired. It a 

recl.pl.en can :show that a test or ass~ssment proce ure w~th a 

disparate impa..~t II being used correctly, OCR must proceed with 

the educationa:l~: necessity inquiry -- requestinq add! tional 

intormation fr.~mf t;he recipient about the vali~ity and reli~bility 

of the test anf:h.~f necessary, exploring poss~ble alternat~ves . 


.~ ':. . .~ 
• . ~ 1

.•... 
~~.~)~~~·~·~t 

· S.!~i: ': 


~~t~~(~· 

http:recl.pl.en
http:tuatl.on
http:Psychologic.al
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Validation, all~, is a process ot evaluating the deqree to 
which a test: sures what it claims to measure; 1s administered 
in the corr ~T. ~'WI2 ri and leads to legitimate inferences. More" 
specifically, ,' :test or assessment procedure will be valid when: 

construct (characteristic, property,
capacity, or behavior) it was intended 

a correct and appropriate manner, 
testing settinq,~testin~ procedure

the qualifications of'the test-giver and the 
and tested sample 

a test validated for adults to 
improper) 4 i ana 

erences drawn from the resultinq data are 

A test may "'lid for one educational purpose or ,population of ] 
students, but ' valid for another. ThUS, a decision by OCR 
regarding wh"'~'I"'''''''''' a test is valid un'der the circumstances of a 
particular ca s an inherently fact- and case-specific
decision. 

3 The n in the -Guidance of a discussion of 
validation s is intended to guide investigators in 
gathering in " tion about available validation studi~s. Again, 
the discussion~,is not intended to establish new standards for 
determining vci4;idity, but to reflect existing professional 
standards. Hdli~ver, it should be noted , that the Standards for 
Educat~onal ati'VlpsyCh<;>logica~ Testing, which w,?-s pub~ished in 
1985, 1S ,~~;l,y l?e~ng re":,l.sed. ,Also" 1;:he dlSCUSSl.on does notcurr~'
address wheth~»,Nalldl. ty ~vl.dence 1.S requlred for each race, 
national Orig~~,)i and gender group that constitutes significant' a 
portion or num-Jt~r o't the recipient's test-taking population. 
T~i~ issue, wll.n it arises, will be addressed on a case-by-case 
basl.s. . ~~~' 

;,t.}i'
} ' 

4 Impr 8-p.. \tes# administration can also be an issue in 
disparate tt~ ' nt, as discussed below. 

' ~ ' :" 

~,t~ay not be technically correct to ref~r to a 
test or asses§. .:tlt procedure as being ,valid. Rather , it is t?-8 
inferences an . ~l1nterpretations drawn from the responses to the 
test or procelq, ~e that m~st be valid. However, for simplicity's
sake, this qu ' .til-nee will use the more common approach of 
referr~ng ~o ~ t : t~st or procedure as being valid for the purpose 
for whl.ch l.t ,~t Jbel.ng used. 

.--...........,.-\,~.-~';~ : ,' 

http:tJbel.ng
http:dlSCUSSl.on
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·lnc.ludinq 
I_~_ .'_'___ -.-..l~.~9!lg others"'·"'",,' '''''1''ltent validity, criterion validity (including 
' .1 concurrent. va '. ty and predictive validity), .and construct 

.-- _...... ,"_.' " 
', . . ... 

validity.' : 
.-,- ... -..•.-------

1 - criterion validity, . the predictive form, is appropriate 
when a reei .is using test scores to predict students' future 
pertormanceparticular criterion or performance measure. 
content val ; and the concurrent validity torm of criterion 
validity are . t and appropriatewhan the educational 
concern is . sessment of current performance on a particular 
criterion orormance measure. Construct validity is an 
assessment 0 extQnt to which the tes~ is a measure of the 
particula~. t or psychological concept (a characteristic, 
property, ski ,ability, c;:apacity or behavior) that the test is 
supposed to e t and also, of the extent that the Qrnpirical 
results rega the test are in con!o~mity with existing theory 
concerning t '~~l'_";';'''' struct. 

To establish c criterion~related validity (predictive or 
concurrent) 0 >test the recipient sbould establish, through the 
use of empir ·· ..•' evidencQ, which is consistent with accepted 
professional .·....·,l,,",,",""" , ards, . that the test scores are related to 
p~rformance relevant criteria to a statistically 
significantly ee, e.g., Significant correlations. For 
example, a te: . ich was designed to~: predict applicants' ability 
to earn~a d .in mechanical engineering and used by a 
recipient to re applicants' chances tor success in a college
mechanical ing program, would be subject to predictive
validity sta 

content-rela l14ity is implicated when a recipient is using 
a test to m the acquisition of specific knowledge or 
acade~ic6kil For example, a.statewide proficiency test 
designed to d rate acquisition of educational information 
and/or ~kills used as a condition ~ for a diploma would be 
subject to an-ssessment of its content validity. To establish 
conten~ vali a recipient should produce empirical evidence, 
consistent w . ted professional :, standards, of the degree to 
which the of items, tasks, or questions on a test are 
representati the knowledge and skills being measured. 

After determ on of a test's content validity, it may be 
appropriate t. . ire into the instructional validity related to 
the test. . " ctional validity determines. the degree to which 
a school pro s instruction in the knowledge and skillS 
measured by . . A statewide proficiency test could also ba 
subject to a tructional Validity analysis. 

6 other validity are described in the Glossary at 
Tab c. 
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construct -~·-wr~h·n "th.~ -!Rost;~.generaL tY-l?e of validity L 

is not ·· in a single way or by one investi9ation:---- . 
Rather it i a series ot studies and other procedures 
designed to ne whether an assessment instrument that 
purportedly s a ·certain construct or variable is actually 
doinq its j 

. tU,lisbiDq Valid!ty 

In ses, OCR staff will gather information relatinq 
to valida • Tab B provides guidance on the types ot 
questions to and· information to obtain regarding validity and 
the other as}ol.Qc~,~. of educational necessity"" Given the fact
specific naof OCR's case work, these sample questions should 
be considere startinq points for appropriate inquiry. In 
~ost cases, questions should be refined, modified, and 
supplemented on the advice of testing and/or other 
education Prior to requesti~9 any validity evidence 
from a recip . OCR staff should fi~st find out if OCR already
has any re . documentation on the. test or assessment. 
procedure at • • All decisions as to whether a test or 
procedure ha professionally accepted standards will be made 
by experts. 

In evaluati adequacy of the empirical evidence proffered by 
a recipient 1ish that the use of a test or assessment 
procedure is ationally necessary, OCR will use the 
professiona ed standards cited in this guidance and will 
additionally upon the recommendations of experts from within 
and outside ~~~5.~ Vepartment. The following guidelines should be 
considered aluatinq evidence of validity: 

No assumption of ~alidity. The general 
tation of a test, its author, or its 
isher, or casual reports of its validity are 
evidence of a test's validity. OCR will not 

. sume that a test is valid based on a test's name 
d~scriptive labelsipromotional literature 

out the test; data regarding the frequency of a 
st's use; or testimonial statements and 
edentials of test publishers, consultants, or 
cipients which have previously used the test. 

recipient may rely upon portions of a 
blisher's te~t manual as evidence of validity; 

ever, a test manual ; is not presumptive evidence 
validity. During the course of an 

. vestigation, there sQould be evidence of 
eific studies cited . in the manual which show 

the test is valid.' a~cordinq to professionally
epted standards. These studies may be obtained 

http:as}ol.Qc
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the recipIent as a response to an OCR request 

lo!'~rT~~~:~~~:,.,...v;;..:a~l~:l.~·d~a~t;ion and need no.t ·-be - . 
~ 1;he "?1iclpfe-nt. 

Acoeptable types of validity evidence. 
ents may support the use of a test through 

11 ty studies of the same test conducted by the 
cipient, other schools, test publishers or 
tributors, or professional researchers. Such 

lidity studies must show t~at the use ot the 
st by the recipient is the professionally 
eepted equivalent to the use for which the test 
s validated. ~ 

Statistical relatio~ships. As one part ot 
process of showing that a test or procedure is 

lid, the desree of relationship between test 
ore~ and performance criteria should be 

luated and determined. This may be done by 
ipients (or other researchers) using 
essionallY accepted research and statistical 

ocedures. 

tabliahins Reliabi~ity 

of a test's validity, there should be 

's reliability overtime. Evidence of 


reliabilitycontorm to accepted professional standards. For 
example, wh ere are theoretical or empirical reasons for 
expecting re lities or standard errors of measurement to 
differ subs ~·~~~lly for different populations, it is 
professionalcepted that the studies will include estimates 
for each maj 
Moreover, rel . 
procedure at 
perforrnance

, Per 
rather than 
accomplish
prior knowl 
problems.
and portfoli
Herman, J.L. 

.. pulation for which the test is recommended. 
. lity may be attected by the type of assessment 

, ~, a standardized test versus a 
assessment.' 

assessment requires students to generate 
e a response. students are required to actively 

and siqnificant tasks., while brinqing to bear 
recent learning, and relevant skills to solve 

ations, written or oral responses, journals
i examples of performance-based assessment. 

cher, P.R., « Winters, L. (1992). A Practical 
~~~~=7~~~~. Alexandria, VA: Association for 

Development. 
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Even if a re 
is valid and 
use of the t 
one or more 
alternative 
alternative 
which . the te 
those purpos 

'. 
ean show that a test or assessment procedure

able, OCR may consider the recipient's oontinued 
procedure in violation of OCR re9ulations if 

n9 instruments or procedures are available as an 
challenged·test or procedure, AD9 if any
tantially 5erves tbe e~ucational purposes for 

procedur~ is used, ,2) is valid and reliable for 
3) would have a lesser disparate impact. 

In evaluat 
relevant 
compare tl}e
predictive
the use of a ·, 
predictive v 
closely exam 
necessary to 

suitability of any alternatives, where the 
f validation is criterionrrelated, OCR should 

. tive validity of those alternatives with the 
ty'of the challenqed test or procedure. Where 

or procedure offers only minor improvements in 
over available alternatiVes, OCR should 
test or procedur~ for evidence that it is 

eve the recipient/spurpose.' 

. c. , Edueationally Necessary Test3 or ProcedUres 

' :,' toff Scores. 

In determini ' 
impact is ed 
or procedure ,. 
test or ass ' 
passing or 
either by 
the 1985 St 
that "(w]hen
certify test' 
cut score, 
in a manual 
determining 
when used wi 

ether a test or procedure with a disparate
onally necessary, OCR will look to how the test 
ctually used by the recipient. In some cases, a 
t procedure may be used without a specific 
.. score. In other cases, a score may be set, 

developer or the test user. Standard 6.9 of 
s for Educational and Psychological Tests states 
ecific cut score is used to select, classify or 

, the method and r~tionale for settin9 that 
any technical analyses, should be presented 

ort.1I OCR will consider this information in 
a test or procedure is valid and reliable 
score. 

In some ca$e· · 
specified or 
it · i5 critic 
the score, 
results in a 
It is not' 

recipient may use a higher score tha.n that 
cOlmrnended by the test developer. In such a case, 

obtain the r ,ecipient's rationale for changing 
larly where a recipient'S use of a higher score 
er disparate impact than would the lower score. 

ident that a score of 75 will relate to better 

I It is 
or procedur
alternative 
would. provi 
programs and 

educational practice for recipients using tests 
.. t have disparate impac~ to inquire into 

ng instruments or assessment procedures that 
dents with equal access to the recipient's 
its. 
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criterion nce9 tnan·,.,a, s<:ore of G5. or 70. Beca~~~- 'tests'
are often us estimate criterion performance based on test 

. p_e_rf~ . ien.t wi-l-l;··,have ··tic 'show .. that,- incre.JD.ental 
, ...---, "improvement ormance on the test above the cutoff score 

recoUill1ended e test developer actually does translate into or 
predict bet . in school or on the job (e.q., if the 
test is usea ct success in a college mechanical 
engineering' that the increment'al improvement in test 
performance lly translate into better performance in 
that program) ·· 

firmativ8 Action 
. 

When · a reC?ip has previously been found' 
~ 

to have discriminated 
aqainst pers the basis of race, national origin, or gender 
or when the lent is attempting to overcome the effects of 
conc:Utions resulted in limitinsparticipation on those 
bases (e.g., ing to enroll a mpre diverse student body),
permissible mative action may in~lude using test or 
assessment in a different manner for members of a 
particular national origin, or gender. 10 

D. Under A Disparate Impact Analysis 

Should a be identified, OCR will utilize a range of 
remedies recipients in complying with Title VI and 
Title IX es which ensure equal access and promote
educational lence. ; 

In any a9ree~~~. with a recipient to remedy the effects of 
discriminat t use, OCR should identify: 

steps the recipient will take to 
into compliance with the law; 

2) for implementing each act or step; and 

c'timetable for submission of 

9 Crite erformance is a measure of performance on some 
criterion, s successful perfor~ance on the job or in an 
acaclemic pr 

'. ·i: 
10 Also discussion of disparate treatment balow, as to 

how affirmat . etion can be a legitimate nondiscriminatory 
reason for .. a test or proceduradifferently based on race, 

. gender, or n . 1 origin . 
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All C19't'e-- crafted with a view toward effective 
monitoring, it_ ibili ty , to assist_t:gci pi en~,..j,.n-,botli 
complying w ,H;-'ri9h~OIt;tt,9.;A" -ti'rd-'1if8eting their 
educational 

Examples of 1 efforts may include, but are not limited to, 
the follow visions. In an aqreement tor corrective action, 
OCR may wish . ire further evidQnce of a test'& or 
procedure's ' ty for a par~icular ' race, national origin, or 
gender, · if of the test or procedure causes a disparate 
impact and i ' at the time of the investigation, fully 
supported by ired evidence of validity. Where 
appropriate, .' rective actionaqree~en~may include the 
continued,us test or procedure in. conjunction with other 
criteria. require a recipient that has not previously 
considered itional testing instruments or assessment 
procedures a lternative to the test or procedure that has ' 
been found ,late Title VI or Title IX to implement
alternatives '. · 1) substantially serve the educational purposes 
for which lenged test or procedure is used, 2) are valid 
and reliable " se purposes, and 3) have a lesser disparate 
impact. Add lly, there may be cases where OCR may also 
requirQ comp ~uspension of the u~e ~f a test if a less 
discriminato ternative is available, or if a recipient has 
shown .bad f the use, or justification of the use, of a 
test. Also, · . appropriate, a corrective action agreement may 
include pr , students ~ith learning opportunities to permit 

, ,them to mas · . erial covered by a test. 

IV. ~'~nTMENT ANALYSIS 

If warranted, e nature and scope of the allegations or 
evidence, undertake a different treatment analysis, as 
described to determine whether the recipient administered 
a test or a nt procedure differently or used scores 
differently tudents of a particular race, national origin, 
or gender, a legitimate, nondiscriminatory reason. 

Tests and a nt procedures must be administered and scores 
used in the ' manner regardless of.. race, national origin, o~ 
gender. ~a test or procedure is supporte~ by SUfficient 
evidence nal necessity, a recipient may still be inc ' 

violation . V.I and/or Title IX', if the test or procedure is 
administQred ently or the scores are used differently for 
students of ticular race, national origin, or gender without 
a legitima iscriminatory reason. 

A different nt analysis can be pursued on a class-wide or 
individual A class-wide pattern. and practice approach
will be mor ive than an individual approach in identifying
systemic . . The pattern and practicQ case begins 'Vlith a 
statistical . .' tration similar to .the one that begins a 

... _ ....j_ ....\,...w_ 
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i disparate e. However, if t~is disproportion is not the 
I result of . ication of a neutral policy, proced~';:'E.__or-... , ' 

__~i.~~:..~, .........._ eviden,f:e o~.,.A-P~ttQrn--ana- j)l"aCt-fce of 
,----- di~en ~--~a~'·-theanalys1s discussed below should be 
I followed. 

In applying fferent treatment :· analysis, OCR staff shouldI address the 	 inq questions: 

I 1. In the stration of a test or procedure or in the use 
of scores t :' granting- or denial of an educational bene:rit or 
opportunity, ' recipient treat an individual or group 
differently . .: nother individual or qro.up, ""here they are 
similarly ,si , except for ' their race, national origin, or 
gender? 

., 
2. Did the mstances of the test/procedure use provide a 
legitimate, criminatory reason tor the different treatment? 

.1 
3. Was the ', qiven by the recipient actually a pretext for . 
discriminati 

Where, based ' 	 e evidence obtain~d in the investigation, OCR 
~ind5 that a ' 	 ient administered a test or assessment 
procedure or : scores differently based on the race, national 
origin, or '. of test-takers, without a nondiscriminatory, 
nonpretextua 	 OCR may conclude there was discrimination 
in violation VI or. Title IX under the different 
treatment a 

On the OCR finds that the reason for the different 
treatment 1) th'e provision of· testing accommodations 
or auxiliar to qualified indivi~uals with disabilities as 
required by 504 ot the Rehabilitation Act of 1973 or 
Title II of icans with Disabilities Act of 1991; or 2) 
voluntary or ial affirmative action undertaken in accordance 
with this 9 . and the regulations that implement Title VI 
and Title IX may find that the recipient had a legitimate 
nondiscrimin reason for the different treatment and may find 
no violati this theory. 

v. 	 A VIOLATION or TITLE VI BASED gPON A 
SE OF A TEST OR ASSESSMENT P~OCEDURE'AFTER A 
A RECIPIENT OPERATED A DUAL SYSTEM 

The use of 	 tional test or assessment procedure may be a 
violation 0 e VI if its use is a' vestige of the previously 
se9'~eqated -- i.e., it is a policy and practice traceable 
to the prio . Additionally, t,he.use of any test or 
procedure t reality, perpetuates the effects of previous 
discriminat violate Title VI. Recipients that have 
operated du and have not be.en declared unitary have an 

' f .. 
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mo,H-V:'u;: ,-.J..i~.L..I;.., ,-.l-L~~Iol~ •• de jure ~;~9a~~_~'L ~y~t~!U~ ~ 
an obliga on 'to identify,' consider and ,


criminatory criteria-~~nstjt~Ht ~ith sound 

, to tihe- 'extent practicable. Once it is 

test or procedure is traceable to prior ~ 

, the recip.ient must demonstrate either (1) that 
, ure has no current segregative effects, or (2)
less ,segregative alternatives to the test or 

practicable and educationally sound. 
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