H.R. 2, The Student Results Act of 1999
(Updated Qctober 15, 1999)

SUMMARY

“H.R.-2, the Student Results Act of 1999 authorizes Title I of the Elementary and
Secondary Education Act and other programs assisting low achieving students. Programs
authorized in the bill are: Title [, Part A {education of the disadvantaged), Migrant Education,
Neglected and Delinquent, Magnet Schools Assistance, Native Americans, Hawaiians, and
Alaskan programs, Gifted and Talented, Rural Education, and the Stewart B. McKinnéy
Homeless Assistance’program. The legislation was reported from Committee by a vote of 42-6
on October 13, 1999. '

Title I, Part A {education for the disadvanta ed

Title I, Part A is the largest program of ESEA and is funded at $7.7 billion for FY 1999,
The program authorizes federal aid to state and local educational agencies for helping
educationally dlsadvantaged children achieve to the same high state performance standards as all
other students :

. Stmcture Continues the current standards-based approach with Title I students being held
" accountable for meeting the same challenging state standards as all other students.

. Academic Accombilitv. Modifies existing accountability provisions to ensure that each
of the separate subgroups of students (economically disadvantaged, limited English
proficient, minority, students with disabilities, etc.) as well as students as a whole show
increased academic achievement gains at the state, school district and school levels.

* Public School Choice for Students in I.ow Performing Schools. If a school that receives
Title I funding is designated for "school improvement" (meaning that the school is low
performing), then parents of children who attend the school would have the option of
transferring to another public school or public charter school that is not in “school
improvement.” Title I funding could be used, if local officials so decide, for transportation to
another public school or public charter school. - :

' : conf
s Rewards. Up to 30 percent of any increase in Title I funding may be set aside by states to P;;, for ""“r
provide rewards to schools (and teachers in such schools) that substantially close the 257 for ;:‘:J
achievement gap between the lowest and highest performing students and that have made
" outstanding yearly progress for two consecutive years.

¢ Annual State Reports. The academic performance of all schools receiving Title I funding
would be included in annual state reports produced by the states for parents and the public. If
states are already producing annual state reports, then the Title I data could be included in
such reports or disseminated through alternative means such as posting on the Internet,
distribution to media or through other public agencies. The report will include information
on each school receiving Title I funds. The information would be for those Title I schools in
the aggregate in school districts and mdmdually on the following things: student
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- performance according to subgroups on state assessments; comparison of students at below

~ basic, basic, proficient, and advanced levels of performance on state assessments; graduation
_rates; retention rates; completion of Advanced Placement courses; and quahﬁcations of
teachers and teachers’ aides.

School District Reports. School districts receiving Title I funding would prepare annual
reports for parents and the public on the academic performance of each Title I school in the
aggregate in the school district and individually. If school districts are already producing
annual school district reports, then the Title I data could be included in such reports or
provided through an alternative means such as posting on the Internet, distribution to media,
or through other public agencies. The school district reports will include information on: the
numbers and percentages of schools identified within the school district as in "school
improvement” (low performing) under Title Y; information that shows how Title I students
performed on statewide assessments, according to subgroups; graduation rates; retention
rates; compietion of Advanced Placement courses; and information on teachers and
teachers’ aides qualifications.

Testing of Students m'Eng'llsh language. Students who have attended school in the United
States for at least three consecutive years would be tested in reading and language arts in the
English language. :

Parental Consent for Bilingual Education. School officials would be required to seek the
informed consent of parents prior to placement of their children in an English language
instruction program for limited English proficient children funded under Title I.

araprofessmnals {teachers’ aides). Under current law, teachers’ aides funded under Title
I must, at a minimum, obtain a hlgh school diploma or GED within two years of employment
as an aide. The bill would require, not later than 3 years after enactment, all teachers’ aides
to have: (1) completed at least 2 years of study at an institution of higher education; (2)
obtained an associate’s or higher degree; or (3) met a rigorous standard of quality established
at the local level, which includes an assessment of math, reading and writing. Also, would
freeze the number of paraprofessionals at their current levels, with limited exceptions.

Priority for elementary school grades. Requires-school districts to continue to rank and
serve schools in school districts according to poverty (from highest to lowest) but school
districts would be permitted to give priority to elementary schools.

Schoolwide poverty threshold. The 50% poverty requirement for eligibility to have a
schoolwide program (where services are made available to the entire school and where the
school may combine various federal funds with state and local funds to serve the entire
school) is lowered from 50% to 40% poverty. This will permit more flexibility at the local
level in implementing schoolwide programs.

Schoolwide programs are relleved of separate fiscal accountmg provisions. The bill
makes clear that schoolwide programs are not required to maintain separate fiscal accounting
records when they combine federal education funds with state and local funds.
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Formulas. Ne changes in the formulas. However, & hold harmless would be applied to the
basic and concentration grants. The education finance incentive grant, which has never been
funded, is repealed.

Consultation with private schools strengthened. The provisions requiring school districts
to have timely and meaningful consultations with private school officials in determining the
scope of Title I services to be provnded to private school children are significantly
strengthened.

-Bypass for nriva_ite schaols. In determining whether to grant a bypass of the local

educational agency, the Secretary may consider one or more factors, including the quality,

- size, scope and location of the Title I program and the opportumty of eligible children to

participate.

1% set-aSLde for state administration. The current 1% set-aside for state administration
would continue to apply to appropriations that at least equal the FY 1999 level (7.7 billion).
The set aside would not apply to any increases above that level. A separate line item
authorization would be included for additional administrative expenses, and subject to

appropriations.

Y2 % for school improvement activities. One half of one percent of a state’s total Title

‘allocation may be set-aside for school improvement activities. Tifle I funds at the school

district level may also be used for school improvement activities by the school district.

Comprehensive School Reform Grants. Comprehensive school reform grants, currently
provided through the appropriations process would be authorized through a statutory grant
program as a part of Title I Schools, through their school districts, would compete to receive
such grants from the state. Such grants involve reform of the whole school and must employ
innovative strategies and proven methods for student learning, teaching and school
management that are based on scientifically based research. '

Secular, Neutral, Non-ideologic_a} Title I services. During Committee consideration, an
amendment was adopted which requires public schools to ensure that Title I services are
secular, neutral and non-ideological. This is the same standard that applies to private
schoals.

Education of Migrant Students

The federal migrant education program assists migrant children to help them overcome the

- problems associated with multiple moves, which hinders them from performing well in school.

State Allocations. Revises the formula to implement an actual student count (they are
currently funded based on full time equivalents (FTEs)). A holdharmless is included for the
2000 school year. Only new funds will go out based on the new formula.
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o Needs Assessment/Authorized Activities. Eliminates the comprehensive plan section and -
is replaced by a streamlined section on authorized activities that provides state educational
agencies (SEAs) with the flexibility to determine the activities to be provided with funds
under this Part. :

¢ Coordination. Requires the Administration to assist states in developing effective methods
for the transfer of student records within and among states. It further requires that the
Administration, working with the states, develop a common set of data elements that must be
included in student records when funds under this Part are used for such purposes.

Prevention and Intervention Programs Ifor Children and Youth
Who are Neglected and Delinquent

This program provides formula grantslto states for neglected and delinquent children being
educated in state agency programs for children and youth in institutions or community day
programs for neglected or delinquent children and in adult correctional facilities.

» Subpart 1 (State Program). The bill increases from 10to 15 percent the amount of funds
states are to reserve to provide transition services for children returning from state-operated
institutions to local educational agencies

o Subpart 2 (Local Program). The bill restructures this section to insure the school
component focuses on children returning from facilities for delinquent youth. The bill still
- permits such program to serve other at risk populations, but not to the detrirnent of delinquent
youth in need of assistance,

Mj@ﬂSchools Assistance Program

The Magnet Schools Assistance Program supports magnet schools in local educational
agencies that are implementing school desegregation plans. Magnet schools offer special
vocational or academic programs designed to attract students from outside the school's
traditional enrollment area. Grantees receive three-year awards, which cannot exceed $4 million
per year.:

e Emphasizes Student Achievement. The bill emphasizes a commitment to student
-achievement by revising the Findings and Applications and Requirements sections and by
including professnonal development as a use of funds.

» Renews Focus on Magnet Schools. The bill fenews the program s focus on magnet schools
by eliminating two outdated priorities and by repealing the Innovative Programs. (Any grant
recipient that has an agreement in effect under the Innovative Programs will continue to
receive funds through the end of the applicable grant cycle.)

Public School Choice Program
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The bill authorizes a new $20 million public school choice program which would provide
competitive grants to state and local educational agencies to support programs that promote
innovative approaches to public school choice. This was an amendment adopted in Committee.

Native Americans, Hawaiians, and Alaskan Education Programs

Indian Education Programs within the Department of Education

The purposes of the Department of Education Indian education programs are to provide
financial support to reform and improve elementary and secondary school programs that serve
Indian students; improve and enrich the quality of education for Indian students; research and
evaluate information on the effectiveness of Indian education programs; and improve educational
opportunities for adult Indians. :

« Maintains Funding, Maintains currently funded programs, at current funding levels.

. Regeals Unfunded Programs, Repeals four unfunded competitive grant programs:

- Fellowships for Indian students, Gifted and Talented programs. Grants to Tribes for

Administrative Planning and Development, and Special Programs Relating to Adult
Education. :

‘o Includes Family Literacy. Adds family literacy services as an allowable use of funds.

o Provides Flexibility. Adds a new flexibility provision to allow school districts receiving
formula grants for Indian students to combine all federal funds they receive to serve Indian
students into a single, more flexible and efficient program for improving Indian student
achievement.

s Directs more Money to the Classroom Limits the use of funds for admmlstratlve purposes
to five pe; percent.

Indian Education Programs within the Bureau of Indian Affairs (BIA)

Indian education programs within the BIA serve students in BIA funded schools. To be
ellglble Indian students must have membership in a federally recognized Tribe or have a
minimum of % degree or more Indian blood and be in residence on or near a federal Indian

- reservation.

« Coordination of Family Literacy Services. Requires coordination of efforts between
providers of family literacy services.

e Accreditation. Allows BIA funded schoals to get state or regmnal accreditation, rather than
meeting BIA federally 1mposed education standards.
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« Improve and expand educational programs. Allows Tribes to improve and expand
educational programs at BIA funded schools using their own resources,

« . School Chaice. Allows Indian parents the choice of which BIA funded school their children
will attend. ' '

'« Tribal Authority and Flexibility. Gives Tribes a greater say in repair and maintenance
priorities; allows Tribes to contract for training services; increases Tribal authority to pick
service providers for purchasing supplies; and gives Tribes and local school boards more
flexibility in making school staffing decisions. Requires BIA inspectors to get a second
opinion from an independent source {with Tribal mput) before fully closing a BIA funded
school for health and safety v101at10ns L :

e Use of Maintenance Funds. Requires BIA to spend all maintenance money at school sites,
* rather than diverting it to fund administrative activities.

- Native HaWaiian_Education Programs

Duririg Committee consideration, an amendment was adopted to repeal the supplemental
educational programs for Native Hawaiians under Title IX, Part B of the Elementary and
Secondary Education Act.

Alaska Native Educational Programs

The purpose of these programs is to (1) recognize the unique educational needs of Alaska
Natives; (2) develop supplemental educational programs to benefit Alaska Natives; and (3)
provide direction and guidance to appropriate federal, state, and local agencies to focus resources
on meeting the educational needs of Alaska Natives.

e Consolidation. Consolidates all three competitive grant programs into a single. more
flexible and efficient prograrn, funded at the current level.

o Includes Family theracv Services. Adds family llteracy services as an allowable use of -
funds.

e Directs more Money to the Classroom. Reduces the limit on use of funds for
‘administrative purposes from 10 percent to five percent.

The Jacob K. Javits Gifted and Talented Students Education Act of 1999

The Jacob K. Javits Gifted and Talented program supports a naticnal research effort and
awards competitive grants to SEAs and LEAs, institutions of higher education, and other public
and private agencies and organizations to help build a nationwide capability to meet the needs of
gifted and talented students in elementary and secondary schools.

- The Committee amendment to this part makes minor changes to current law and |
111c0rporates a version of H.R. 637, the Glfted and Talented Students Education Act, introduced
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by Mr. Gallegly (R-CA), to provide formula grants to states to help them 1mplement.successful
-research findings and model projects funded by the Javits program over the past 10 years. Thls
program was funded at $6.5 million for FY 1999.

Suboart 1 - Discretionary Grant Program. Mamtams the research focus found in current law
with minor improvements. This subpart:

. Stiptrlates that all research done under this part is to be “scientifically based.”

o Ensures that nothing shall be construed to.prohibit a recipient of funds from serving gifted
and talented students simultaneously with other students in the same educational settmgs
where appropriate. This language would apply to the entire bill.

. Eliminates previously unfunded subsections to better streamline the program '(int:luding all
references to gender equity).

Subpart 2 - Formula Grant Program. Subpart 2 authorizes SEAs to distribute grants to
LEAs, including charter schools, on a competitive basis to provide gifted and talented students
with programs and services. Once the current program (subpart 1} reaches funding sufficient to
provide formula grants to the states, subpart 2 activities are triggered and conducted in lieu of
subpart 1. The trigger for subpart 2 activities is $50 million. In subpart 2, states would have the
flexibility to competitively distribute funds for gifted and talented pro grams according to local
priorities. _ _

Rural Education Assistance

The Committee amendment, a combination of H.R. 2725, “The Rural Education Initiative
Act,” introduced by Rep. Bill Barrett (R-NE) and H.R. 2997, “The Low-Income and Rural -
School Program,” intreduced by Rep. Van Hilleary (R-TN), addresses the unique problems
associated with the education of students in rural school districts. Specifically, this amendment
to replace part ] of title X of the Elementary and Secondary Education Act; will address the
different needs of (1) small, rural school districts and (2) low-income rural school districts.

‘Subpart 1 - Small Rural School Program. An LEA would be eligible to use the apphcable
funding under this subpart if:

1. The total number of students in average dally attendance at all of the schools served by the
LEA is less than 600; and :

2. Allof the schools served by the LEA are located in a community with a Rural-Urban
Continuum Code (Beale Code) of 6 7,8,0r9,as determined by the Secretary of Agriculture,

Flexibility with Formula Grant Programs — An eligible LEA would be able to combine funds from the
followmg programs and use the money to support local or statewrde education reform efforts:

» TitleII - Eisenhower Professional Development Program;
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Title IV — Safe and Drug-Free Schools and Communities;

Title VI - Innovative Education Program Strategies;

Title VII {Part A} - Bilingual Education;

Title VII {Part C) - Emergency Immigrant Education Program; and
Title X (Part I} - 21% Century Community Learning Centers

Grants under this subpart wouId be awarded to eligible LEAs based on the number of

students in average daily attendance less the amount they received from the aforementioned
formula grant programs. Minimum grants for LEAs will not be less than $20,000.

- Subpart 2 - Low-Income Rural Schoel Program. If an LEA did not qualify for funding under |

Subpart 1, it would be eligible to use the applicable funding under Subpart 2 if the LEA serves:

1.

A school-age population, 20 percent or more of whOm are from families with incomes below

the poverty line; and

Al of the schools served by the LEA are located in a community with a Rural-Urban

Continuum Code (Beale Code) of 6,7, 8, or 9, as determined by the Secretary of Agriculture.

Funds are allocated among states by formula based on student enroliment in eligible districts

within those states. States, in tumn, allocate funds to eligible districts by a competitive grant process
or according to a state-determined formula based on the number of students each eligible LEA serves.
Funds awarded to LEAs or made available to schools under this subpart can be used for: Educational
Technology; Professional Development; Technical Assistance; Teacher Recruitment and Retention;
Parental Involvement Activities; or Acadermc Enrichment Programs.

Stewart B. McKinney Homeless Education Assistance Improvements Act of 1939

This program authorizes formula grants to states, based on state allocations for grants to

LEAs under ESEA Title I, Part A. Grants must be used to establish an Office of Coordinator of
Education of Homeless Children and Youth within each SEA, implement professional
development activities for school personnel, and provide each child the opportunity tc meet the
same state student performance standards that others are expected to meet.

| 1mpr0ves the McKinney Act by amending it to incorporate a version of H.R. 2888, the

Stewart B. McKinney Homeless Education Assistance Improvements Act of 1998, introduced by
Ms. Biggert (R-IL) to help homeless children enroll, attend, and succeed in school. The

~ Committee amendment strengthens and clarifies current law to address the educational needs of
homeless children and youth including: :

At-Risk Students. Allows funds to be used to provide the same services to other chxldren at

risk of falhng in, or droppmg out, of school.

Data Collection. Eliminates the requirement that the state coordinator estimate the number
of homeless children in the state and the number of homeless children served by the program.
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Report. Directs the Secretary to develop and issue a report to be made available to states,
LEAs, and other applicable agencies. This report will address successful ways in which
states can help LEAs immediately enroll homeless children and encourages states to follow
programs implemented in state law that have successfully addressed transportation barriers
for homeless children and youth. .

' School of Origin. Stipulates that a homeless student be kept - to the extent feasible — in their

school of origin. Requires that LEAs provide a written explanation to a parent or guardian _
(including the ri ight to appeal an enrollment decision) if such child is sent to a school other than

-their school of origin.

Segregation. Prohibits a state receiving funds from segregating a homeless child, either in a
separate school or in a separate program within a school, based on that student’s status as
homeless. This provision contains a grandfather clause that ensures established schools do

not lose funding.

- Teacher I iability Protection

During Committee consideration, an amendment was adopted which provides limited

- civil litigation immunity for teachers, principals, local school board members, superintendents,
and other educational professionals who engage in reasonable actions to maintain school
- discipline. . _
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‘GOP, Democrats Spar Over Education,

f;As Law Comes Up for Reauthorization

" By JUNE KRO‘\HOLZ
Staff Reporter of THE WaLL STAEET JOURNAL
WASHINGTON-Republicans are

adzmant they won't pass President Clin-
ton's program to reduce class size by help-
ing schools hire 160,000 new teachers, De-
mocrats say “noway" to the GOP's plan to
send more education meney to tocal school
districts in the form of de-whatever-you-
want-with-them block grants.

- Sowhat's the buzzword as Congress be-
_gins_working its way through ESEA, the
massive Elementary and Secondary ‘Edu-
“cation Act?

" Flexibility. Of course.

Republicans want to give local schools )

“more ieeway on using federal funds. De-
_mocrats want more-targeted goals. In ei-
_ ther case, the lesson is clear: School’s out,

“but education isin as a political issve. With -

ESEA up for ils latest five-year reautho-
_tization, it’s becoming the stage on which
the political parties are acting out their
- widely divergent views on the federal role
" in education-and taking up their positions

for the 2000 elections at the same time,
.. Sofar, theonly ESEA issue to make itto
.. fioor vote has been a House measure that
. would give schools the choice of either hir-
. ing more teachers with federal funds or us-
_ing some of that money to better train the

teachers they already have. The GOP has
" been stung by the popularity of President

Clinton's plan to reduce ¢lass size by fund-

ing thousands of teachers, and the party is

fearful of seeing Democrats use it in their
.favor in the next elections. So last month,
House Republicans reveled in a successful

vote to gut Mr. Clinton's teacher initiztive

in the pame of school-district flexibility,
even though the president threatened to
veto the entire education actif it didn't in-
chyde his pian.
Quick Response by GOP
Senate Republicans quickly drafted a
similar Teacher Empowerment Act that
would ailow districts to use the money to
" pay signing bonuses to new teachers, or for

benus pay to teachers in hard-te-fill spe-

“cialties such as math. Senate Democrats,

aware of public frustration with weak

teachers. countered with their own

“teacher-training bills. But Democrats also -

‘charged that the GOP had agreed to the

hiring initiative in last year's budget, but

now is reneging as districts are poised to
hire the first teachers under the program.

. I the two parties seem at irreconcilable
.odds gver teachers, it’s only the least of

their disagreements on education. When

Congress resumes meeting next month,
both houses expect to begin debate on two
_even thornier issues: block grants and
vouchers.

The block-grant proposal, champmned
by Washington GOP Sen. Slade Gorton, is
called Straight A's (for Acddemic Achieve-

‘ment for-All Act). It would bundle two
dozen federal education programs with a
combined $12 billion in spending. School
districts then would have the flexibility—
there’s that word againt—to ejther continue
receiving their share of that monéy in pro-

_gram aid ot take it as a block grant for an-
otlier purpose, such as buymg new comput-
ers.
© Democrats hotly oppnse Straight A's,

-fearful that it-would cause successiul pro-
grams to be abandoned. They say it's the
local districts and their {lexibility to teach

what they choose thal have gotten the U.S.

public-education system into the WworTi-
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some condition it is now. But Senate Ma--

jority -Leader Trent Lott of Mississipp) has
endorsed Straight A's, there are 119 co-
sponsors in the House, five governors are

- behind it, and, perhaps most significant,
Chicago’s much-acclaimed school superin-

tendent Paul Vallas has signed on.
President Clinion has promised to veto

any education bill that contains Straight
A’s; Education Secretary Richard Riley .

quipped. that the bill deserves “straight
F's” for not requiring the districts 1o be
more accountable for the money, But
Straight A's gives the GOP “a positive mes-
sage on education,” says Nina Shockraii
Rees, education analyst a1 the conservative
Heritage Foundation, even if the parly

seems unable to come up with an education

progra to counter the president’s.

The other no-compromise issue will be
an idea by New Hampshire Republican
Sen. Judd:-Gregg to allow what the GOP
ealls “portability” of Title I benefits and
what Democrats call vouchers. Title [15 the
largest program in the $14 billien educa-
tion act, accounting for about $8 billion
that the government distributes to schools
with high levels of family poverty.

Under the Republican plan, states
would have the flexibility of deciding
whether those benefits should stay with the
low-income school or be assigned to each
low-income student. That means the bene-
fits could move with the youngster to any
other school, including a non-Title T public
school or, in some cases, a private or
parochial school.

Shorn of tanguage that coutd send Title

1 funds. to private schools, the potrtability |
idea could even win support from some De-

maocrats who despair that Title I has be-
come little more than an inner-city jobs
program, with the couniry’s most needy
students being taught by thousands of
poorly educated school aides. But portabil-
ity is opposed by the teachers' unioms,
which fear a foot in the door for veuchers.
One thing the Demaocrats and Repubti-
cansdoagree oh is President Clinton's plan
to force school districts to end social promo-
tion, that is, passing students along to the
next grade even if they aren't ready for it.
In a rare show ol togetherness, both sides
oppose the idea. Democrats recoil at Mr.
Clinton’s threat to close schools that pass
underperforming students from grade to
prade. Republicans recoil at the idea of
telling local districts something so basic as
who's ready for fifth grade and who's not.

Democrats Predict Tough Time
“Clinton’s stuck with it”" because he

_elaborately announced the social-promo-

tion initiative in his State of the Union ad-
dress and continued to promote it over the
opposition of minority congressmen, says
a House Democratic staffer. “But. it will

" have 2 rough time,” he adds.

Meanwhile, one thing-the president and
the Republicans agree on is passage of
ESEA before the 2000 elections. Mr. Clinton
is eager to have the education act passed so
it will secure his legacy as the president
who trained teachers, raised studeni per-
formance, encouraged such innovation as
charter schools. equipped classrooms with
technology and f{inanced new school con-

_struction. The Republicdans, hammered by

the Democrats in recent elections for hav-
ing no education ideas of their own and for
scuttling those of Mr. Clinton, also are ea-
ger for ESEA’s passage to show they share
voters' concerns about'the schools.
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Insurance Industry and Corporations

Batile Over Reimbursement for Y2K Bug

By I¥ErORATL LISy
Staff Reporier of Tnke WaLl STREET JoUnNaL
Corporate America thinks it may have
found a way 1o get reimbursed for the huge
sums it has had to spend to fix computers

" plagued with the Year 2000 bug: property

insurance. But the insurance industry has
other jdeas, and it is taking a hard-line
stance in what will be g closely. watched
legal battle with billions of dollars at
stake. . 7. . o
So far, GTE Corp. and Xerox Corp.
have taken their insurers- to court for
reimhursement of hundreds of millions of
dollars spent to overhaul their computer
systems to correctly read the date 2000
Unisys Corp. filed a similar suit earlier this
month instate court in Delaware. These
companies argue that under an obséure
provision of many insurance contracts,
known as a “'sue and labor” elause, money
that & company spends to save is insurer

from a loss = such as would occur if jts -

software is corrupted by the YZK bug and

ciwses property damage — is reimburs-

able, . ] o
Insurance brokers, who help corpora-

tiens buy insurance, say mosl of their -

large corporate clients are now weighing
filing claims with their insurers, which will
almos! undoubtedly wind up in court, 16o.

“There will definitely be a very diligent

effort” by insured companies “to look at

this matter,” says Michael O'Halleran,

president of Aon (_:nrp_,. a large Chicago

I

- " As many as 100

insurance broker. “There's a strong possi-
bility that they wlll seek to get remedy

_;under those provislons.",. . -

There are significant
hurdles for corporations .
to get their Y2K costs
‘covered by insurance, .-
‘underwriters say.

‘their insurers of expected claims, accord-
ing to research by PaineWebber insurance
analyst Alice Schroeder.

Still. analysts say they don't really
expect the insurance Industry suddenly to
{ind itself on the hook for 3150 billion
.ormoreaf Y2K fix-it costs. “The risk of this

bankrupting the industry is remote, be- -

cause the industry’s defenses are good,"”
Ms. Schroeder says. : -
There are significant hurdles for corpo-
_rations to get-their Y2K costs covered by
insurance, underwriters say. For one:
thing. companies typleally are supposed to
alert their insurers quickly when they
incur such costs; yet many have been

] mpanied = inciliding

- phdrmacy chain CVS Corp. and Equitable ~.
-7 Cos. =™a Hnancial-services concern-—-al-.

.~ ready have filed such clalms or alerted

fixing their completers for years while only

- now notifying their nsyrers of claims.,
.-, - Also, many policies note that the. loss

heing prevented must be “actual™ or *‘im- -
minent"” — not a year or more away, ‘the’
industry: will argue:” And“the’ 10s$* being™
prevented must be one that the insurance

" policy would cover anyway — yet many

insurers have long planned to argue that

" . their policles are intended only 1o cover

unexpected, or “fortuitous,” events, not

the well-publicized and highly anticipated

Y2K event. .
Nonetheless, insurers are. taking the

* issue serjously, having learned from previ-

ous experience thal courts are unpredict-

- able. ' The concern is that if you get a bad

precedent, there wilt be more [rivolous
lawsuits and more legal costs,” says Wal-
ter J. Andrews, counsel to"the Insurers'
Year 2000 Reundtable, a group of legal and .

‘claims representatives from 34 property-

casualty insurers. - o

The YZK Act signed by President Clin-
ton Iast month. which tries partly to give
corporations time to fix YZK problems

“before being sued, doesn'l directly address
- insurance. issues. But i1 already has been

invoked by one company, Xerox, (o argue
that its insurer should have given it more
notice before countersuing to avoid paying

_ Xerox's claims. The insurer, Zurich Insur-
-ance Co.'s American Guarantee & Liabilily

Insurance Co., argues that the Y2K Act
Flense Twrn to Page CI3, Cotunn 1

doesn’t apply.

Corporations believe thiey have strong ar-
guments for having thejr computer-overhaul
costs covered. For starters, they say, if they
had done nothing, the insurers would be fac-
ing the prospect of damage claims many
times greater than the remediation costs.
'The whole ldea of a sue-and-labor clause is
we should try to aveid the blg risks of insur-
ance losses,” says Robert Ruyak, outside
counsel for GTE. “Insurance comparies de-
mand that clause,” he adds. And many as-
pects of the policy language, including. the
requirement that a loss be “imminent,” are
ambiguous, corporale attorneys say. '

The sue-and-labot provision stems from
maritime policies and was designed to per-

suade ship owners not tosit by and do noth-

ing If a craft was about 10 $ink, in the belief
that insurance would pick up the jab. Insur-
ers agree to pay Il boat owners take steps like
retrieving cargo that Ls sinking with the ship.

Now, the obscure clause is being in- .
voked for costs that are far more wide- -

'spread, and far more expenslve, than ever
originally Intended, insurers argue. Corpo-
ratlons have been spending more than $150
billion fixing computers.that otherwise
might wreak havoc thinking that that cede
reading 00" means the year 190¢, instead
of 2000, according to estimates by consul-
tants Gartner Group Inc. .
" The battle is expected to play out in
coutt, with each side trylng to have cases
heard in venues friendly to ifs cause.
American Guarantee filed its countersuit
lo Xerox In New York—which has rela-
tively strict insurer-netification laws, ar-
guing in part that Xerex didn't provide
“proof of loss™ within the required 60-day
" time frame afier being requested to do so.
" Xerox, whose suit was [iled last month in

. state court in Stamford, Conn., has esti-

mated its YZK costs at $183 million.

Insurance companies say such costs are
routine business expenses, They also ar-
gue that the history of the sue-and-labor
measure is that fix-it costs must be *'pro-
portionate and reasonable to the covered
loss,” and that corporations must show
that such costs were incurred for the bene-
fit of the insurer, says Mr, Andrews. -

“There's no need to spend hundreds of
millions of dollars {o save aloss,” says Mr. -
Andrews..”You want 3 way to save & lass?
Unplug the computer.” -

| in 1872 with passage of the federal Clean

White House Plans Effort
To Clean Up Waterways
WASHINGTON (AP)—The Clinton ad-
- ministration is formulating proposals for
“a nationwide effort to clean up polluted
rivers, lakes and streams.

President Clinton, in his weekly radio
atddress Saturday, said the Environmen-
tal Protection Apency will work with
states ‘'to assess the state of all our wa-
terways, to identify the most polluted wa-
ters and to develop strong, enforceable
plans to restore them to health.” -

He said the plan continues work begun

Water Act. The goal is to make watet-
ways clean enough for swimming or fish-
ing. he said, noting that about 40% of U.S.
waterways don’t meet the-swimming or
fishing test, :
States and the EP A have already iden-
tified about 20,600 polluted waterways
that fail to meet nationai water-quality
standards, EPA Administrator Carol
Browner said. For each, states must pro-
duce clearup plans, she said. ’
Altheugh states are responsible for
making their lists and deciding how to fix
pollution problems, the EPA will step in
to enforce federal standards if states fall
short, Ms. Browner said. The public has
60 days to comment on the rules, which

are likely to take effect Jater this year.




ESEA -
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Honorable Dennis J. Hastert

Speaker

United States House of Representatives
Washington, DC 20515

Dear Mr. Speaker:

Enclosed for consideration by the Congress is the Act of 1999, the
Administration’s proposal for reauthorization of the Elementary and Secondary Education Act of
1965 (ESEA) and other elementary and secondary education programs. Also enclosed is a
section-by-section analysis summarizing the contents of the bill. Tam sending an identical letter
to the President of the Senate.

Mr. Speaker, this reauthorization will be considered by the Congress at a time that I hope
will one day be seen as a critical turning point in American education. A Nation that dominated
the 20" century faces tremendous challenges as we draw near to the new millennium, and I
believe education holds the key to meeting those challenges. We now have more students in our
schools than ever before. We have a technology-driven, information-based economy that
requires well-prepared, adaptable workers to ensure continued growth and prosperity. And we
have a world that is knit ever-closer together and demands the diverse talents of every American
to support the peaceful expansion of freedom and democracy.

To meet these demands and secure our Nation’s economic strength, [ believe that the new
millennium must bring with it the dawn of an Education Age, in which we work together to
make every school in America a good school that helps all of its students to reach high academic
standards. We also must work together to close the persistent achievement gap based on race,
ethnicity, and family income by lifting all of our students up and improving achievement among
our lowest- and highest-achieving students. The Administration’s ESEA reauthorization
proposal would move the Nation toward these goals through a comprehensive strategy focused
on early intervention, teacher quality, and real accountability for results.

The enclosed bill would build on and strengthen the positive changes brought about
through the last ESEA reauthorization in 1994. In that year, Congress and the Administration
took direct aim at Federal policies that for too long had condoned low expectations and low
standards for too many of our children. The 1994 Act reflected a bipartisan effort to restructure
- Federal programs around helping all children to meet challenging State-developed academic

4/6/99 DRAFT



Page 2 — Honorable Dennis J. Hastert

standards. It also focused on better teaching and leaming through improved professional
development, targeted Federal funds to communities and schools where the needs are greatest,
provided educators at all levels with greater flexibility coupled with accountability for results,
and strengthened parent and community involvement.

Five years later, we have seen much progress in the effective operation of ESEA
programs, but much remains to be done. In part, this is a matter of time: some of the provisions
of the 1994 Act are working as intended by the Congress, but many other promising changes are
still beinig phased in by States, school districts, and schools. We also believe, however, that
some requirements and provisions should be revised. In effect, we want to preserve the emphasis
of the 1994 legislation-—stimulating reforms based on challenging standards—but take it to the
next stage by helping local communities implement those standards in their classrooms.

N

Qur proposal builds on the positive trends under current law. The Improving America=s
Schools Act of 1994 and the Goals 2000: Educate America Act gave States and school districts a
framework for integrating Federal resources in support of State and local reforms based on high
standards. Inresponse, 48 States, the District of Columbia, and Puerto Rico have adopted State-
level standards, and the other two States have promoted standards at the local level. States are
now developing and implementing curriculum, assessments, and professional development
aligned with their standards, and early research suggests these efforts are improving educational
outcomes. :

~ In particular, recent results of the ongoing National Assessment of Educational Progress
(NAEP) show improved performance for the disadvantaged and other at-risk students who are
the primary focus of ESEA programs. NAEP reading scores for nine-year olds in high-poverty
schools have improved significantly since 1992, while mathematics achievement has also
increased nationally. Students in high-poverty schools and the lowest-performing students—the
specific target populations for the ESEA Title I program—have registered gains in both reading
and math achievement.

We believe these gains in student achievement are due in part to changes in the 1994 Act
that made clear that all students should be pursuing the same high standards and that gave
recipients of funds more flexibility in exchange for greater accountability for helping students to
reach those standards. This prompted States and districts to make changes in instruction and
policies to help all students reach high standards. The new flexibility included expanding the use
of schoolwide programs to restructure entire schools in high-poverty areas, encouraging the
coordination of program plans and administrative funds to better support comprehensive reforms,
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and granting waivers of statutory and regulatory requirements to encourage local innovation to
improve student achievement.

Although we are encouraged by these positive trends and results, we must do more if we
are to give every child the opportunity to achieve to high standards and if, as a Nation, we are to
achieve America’s Education Goals. As we prepared our reauthorization proposal, we found that
too many children are still taught by teachers who are not well-qualified or are teaching “out of
field.” Too many children still are attending schools that are not safe and drug-free. The
educational system still is insufficiently accountable to parents and the public. And educational
results, for many children, remain far below what they should be. Qur reauthorization b111
addresses these and other continuing needs and problems.

, _

The Administration=s proposal for reauthorizing the Elementary and Secondary Education Act
would consolidate the current 14 titles into 11 titles. We also would repeal over 20 current
programs and consolidate others to better focus ESEA resources on the programs and priorities
most likely to make a difference in teaching and learning. Major changes include the following:

In Title I we are proposing to help narow the achievement gap between disadvantaged
children and their more fortunate peers by strengthening accountability for results. Our
proposal would give States and school districts-additional resources for turning around
failing schools and hold schools accountable for raising the achievement of the lowest-
performing students. In addition, we would improve the quality of instruction in Title I
programs by phasing out the use of paraprofessional aides in instructional roies and
-encouraging aides to seek full certification.

A new “Education Accountability Act” within the ESEA would hold States accountable for
ensuring that students are taught by fully qualified teachers, providing parents with
meaningful annual report cards, ending the traditional practices of social promotion and
retention in grade, implementing sound discipline policies, and enforcing their own
accountability systemns. -

+ Inplace of the current State grant authonties under Goals 2000, Title II Eisenhower
Professional Development, and Title VI Innovative Education Program Strategies, we are
proposing a new grant program with adequate resources t0 move challenging educational
standards into every classroom, pnmarlly through high-quality professional development
for teachers.

4/6/99 DRAFT



Page 4 — Honorable Dennis J. Hastert

» A new Teachers for Tomorrow authority would support State and local efforts to recruit
and retain quality teachers in high-need areas. This authority would include the Troops to
Teachers program, which recruits and prepares qualified retired military personnel to
become teachers, as well as a similar initiative for mid-career civilian professionals who
are interested in transitioning to a teaching career,

» The bill would strengthen early childhood leamning and school readiness by supporting
the professional development of early childhood educators to help children develop better
language and literacy skills in the early years.

« In keeping with the Administration=s goal that limited English proficient (LEP) children
gain English proficiency after three years in American classrooms, we would hold
schools receiving Title I and Title VII Bilingual Education funds accountable for helping
these children to master English. LEP students who have attended U.S. schools for three
consecutive years would take State reading and language arts assessments in English, and
the results of these tests would then inform decisions and actions on school
accountability. '

o The bill includes an authorization to support growing efforts at the local level to give
parents and students more options and choices within the public school sector, as well as
measures to increase choice within public schools, with a particular emphasis on
increasing access to the rigorous courses that research shows provide the best route to
college.

«  We would restructure the Safe and Drug-Free Schools and Communities authority as a
State-run competitive grant program to ensure that recipients receive sufficient funding to
implement comprehensive, research-based drug and violence prevention practices. A
separate authorization would be included for Project SERV (School Emergency Response
to Violence), a proposal in the President’s fiscal year 2000 budget request that would
provide emergency assistance to schools affected by violence or other traumatic
incidents. '

¢ Our bill strengthens the targeting provisions of the Technology Literacy Challenge Fund
to better ensure that schools in low-income communities obtain the same Internet access, _

hardware, software, and related professional development as in wealthier communities.

« The bill incorporates the Class-Size Reduction initiative-—launched by Congress with a
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one-year authorization and appropriation in fiscal year 1999—into the ESEA with a five-
year authorization that would affirm long-term Federal support for the goal of class-size
reduction. '

+ We also would incorporate the Reading Excellence Act into the ESEA to strengthen the
goal of helping all children to read well and independently by the end of the third grade.

As you know, the House and Senate have passed separate bills to expand the ED-Flex
demonstration program and are woricing on a conference agreement. The Administration will
shortly submit its own ED-Flex proposal that will reflect both the outcome of Congressional
consideration of H.R. 800 and the broad range of flexibility and accountability measures
included in our overall ESEA proposal. '

I urge the Congress to act favorably and expeditiously on our ESEA reauthorization
proposal, which would build on the important strides taken in the 1994 legislation and give
schools additional resources and mechanisms for achieving America’s Education Goals.

The Office of Management and Budget advises that there is no objection to the
submission of this proposal to the Congress and that its enactment would be in accord with the

program of the President.

Yours sincerely,
Richard W. Riley

Enclosures
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~About the Progressive Policy Institute

“One person with a belief is a social power
equal to ninety-nine who have only interests.”

—John Stuart Mill

The mission of the Progressive Folicy Institute is to define and promote a new progres-
sive politics for America in the 21st century. Through its research, policies, and per-
spectives, the Institute is fashioning 2 new governing philosophy and an agenda for
public innovation geared to the Information Age.

This mission arises from the belief that Amertica is ill-served by an obsolete left-right
debate that is out of step with the powerful forces re-shaping our society and economy.
The Institute advocates a philosophy that adapts the progressive tradition in Ameri-
can politics to the realities of the Information Age and points to a “third way” beyond
the liberal impulse to defend the bureaucratic status quo and the conservative bid to
simply dismantle government. The [nstitute envisions government as society’s ser-
vant, not its master—as a catalyst for a broader civic enterprise controlled by and
responsive to the needs of citizens and the communities where they live and work.

- The Institute’s work rests on three ideals: equal opportunity, mutual responsibility,
and setf-governing citizens and communities. Building on these cornerstone principles,
our work advances five key strategies to equip Americans to confront the challenges of
the information Age: :

Restoring the American Dream by accelerating economic growth,
expanding opportunity, and enhancing security.

Reconstriccting onr social order by strengthening families,
attacking crime, and empowering the urban poor.

Renewing our democracy by challenging the special interests and
returning power to citizens and local institutions.

Defending our common civic ground by affirming the spirit of
tolerance and the shared principles that unite us as Americans.

Confronting global disorder by building enduring new internationa!
structures of economic and political freedom.

- The Progressive 'olicy institute is a project of the Progressive Foundation. For further
© ' information about the Institute or to order publications, please call or write:

600 Pennsylvania Ave., SE - Suite 400 - Washington, DC 20003
E-mail: ppiinfo@dicppi.org - WWW: htip://www.dlcppi.org
Phone (202) 347-0001 - Fax (202) 544-5014
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Toward Performance-Based
Education Funding
Reauthorization of the
Elementary and Secondary Education Act

'As Congress prepares this year to reauthorize the
_Elementary and Secondary Education Act (ESEA),
f-_;}l;{wmakers face a critical choice: refight oid
+-battles or break the mold with a “Third Way” ap-

“‘proach that addresses the demand for a public
“education system that graduates students pre-

~pared for the new global economy.

;. ESEA is the 14-title federal law that today di-
“’rects more than $13 billion in annual education
~“assistance to states and school districts through a
~icrazy quilt of more than $0 programs.! The largest
_aii'ld best known program is Title 1, the cornerstone
~:of the federal government’s commitment to ensure
" educational equity for poor children. The reautho-
“rization gives Congress the opportunity to trans-
C‘form Washington’s role in elementaty and
--secondary education from a focus on process to per-
“formance, and thus leverage the limited role fed-
.;::eral spending plays in public education into a major
: force for change.

- .- ESEA today is best viewed as a welter of spend-

- _ng, dictates that prescribe how states and locali-

e ""-t_'ies must spend federal dollars but does not hold

'-__gthem accountable for achieving measurable im-
- provernents. In the future, federal dollars should
~be tied to performance and results. With this

. CLINTONLIBRARY PHOTOCOPY ' -

transformation, Washington's role will shift from
a passive enabler of failure to a catalyst for suc-
cess. In short, what is needed is a new bargain
on federal education spending: States and locali-
ties should get increased flexibility for using federal
resouices but must take increased responsibility for
results.

Changing Times Demand
Changing Measures

[n his 1999 State of the Union address, President
Clinton challenged Congress to tie ESEA spend-
ing—more than half of the $21 billion total fed-
eral investment in elementary and secondary
education—to results on five key measures of
state and local performance: ending social pro-
motion, improving teacher quality, reconstitut-
ing failing schools, issuing school report cards,
and enforcing discipline codes.? The Clinton
proposal represents a historic shift toward per-
formance-based funding and away from virtually
unconditional support to states and localities.

But untess it is coupled with more Hexibility, the
President’s proposal risks adding yet another layer -

of federal prescription on local districts aiready

i
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burdencd by excessive reporting requirements.

77 At the state and local level, there is an under-
. standable resistance to anything appearing to be

L additional federal regulation. State and local of-

. ficials want additional resources, but describe the

- layering of additional programs one on top of
- the next as “an adininistrative nightmare.”
Enacted in 1965, ESEA is a Great Society land-

7 mark that signified a national interest in assuring

~equal access to a quality education for all Ameri-

- cans. In essence, the federal government took re-
o sponsibility for compensating poor school districts

“* " to put them on a fiscal par with more affluent dis-
"j_-'-__:'_'; tricts. The federal government must continue to
7 play that role. However, we can no longer define

equity solely in terms of fiscal parity. Morte than
30 years and $100 billion later, the performance
" gapbetween low-income and middle-class students

... remains disconcertingly wide. To narrow that gap,

Washington needs to redefine equity in terms of

1 concrete results.

We need a progressive alternative to the left'’s
habitual demand for more spending and the right's

" " incessant campaign to shrink Washington's role in

education. Republicans, forexample, propose con-
© verting ESEA programs into block grants with no

- accountability for results, or, in the extreme, elimi-

nating the U.S. Department of Education. Too
- many Democrats refuse to acknowledge that the
.~ problems with ESEA programs go beyond their
! funding level.

. Neither block grants nor more of the same old
. “top-down” categorical approach driving today’s
" "ESEA will ultimately benefit the nation's school
children, especially the 20 percent who live in pov-

ER erty and are most likely to be in failing schools.*

" Since 1965, titles and programs have been added,
“but the underlying philosophy and methods have
~ not been rethought. The federal role embodied in

" ESEA is still critical. However, ESEA has calcified

. into a confusing, unfocused, and largely ineffec-

. tive statute, as a result of interest group pressure,

< constituency politics, and Washington's inability
to eliminate or consolidate even the smallest or
least effective government program. In 1999, ESEA
“is more reflective of symbolic aftention to fssues than
sithstantive solutions. That is why the Progressive Policy
o lustitute believes a dramatic new approach is essential

to reshiaping the ESEA,

PPlis notalone in this sentiment. Groups across
the ideological spectrum are calling for substantial
changes to ESEA. For example, the conservative
Heritage Foundation advocates that greater control
of federal programs be given to the states in ex-
change for greater accountability. This approach,
dubbed “Super-Ed-Flex” will likely be introduced
in Congress this year.® PPI supports the Super-Ed-
Flex goal of greater flexibility in exchange for
greater accountability, but believes that this pro-
posal fails to substantively address the basic prob-
lems of the categorical approach.

The federal role in elementary and secondary
education is limited but not insignificant. While
Washington contributes only about 7 percent to
total education expenditures in this country, this
money is concentrated—although not to the de-
gree it should be-on impoverished areas. How-
ever, Washington must do a better job of
leveraging this investment to drive better perfor-
mance. Specifically, this report proposes that the
current categorical approach is broken but that
Washington can—and should-—play a vital role
in elementary and secondary education.

States, school districts, and schools are becom-
ing more flexible and more accountable for per-
formance, and the federal government must
support this by becoming flexible and perfor-
mance-based itself. To achieve a marriage of ac-
countability and flexibility, a real link rnust be
established between funding and results. This
must be done in tandem with a commonsense
consolidation of programmatic spending and an
increase in flexibility. In 1965, equity could be
measured in doilars; in the New Economy, eq-
uity must be measured by quality.

To update ESEA for the Information Age, PPl
believes Congress must:

* Introduce real accountability by making ESEA
funding performance-based rather than a
guaranteed source of revenue for states and
school districts.

» Define performance benchmarks for states and
localities,
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onsolidate ESEA programs into funding pri-
1ari§y compensatory education, professional
ffl‘de\_relopment, limited English proficient stu-
“dents, and innovative strategies.

Progressive Policy Institute

ESEA: Then and Now

When ESEA was passed in 1965 it was landmark
legislation, codifying the federal role and na-
tional interest in ensuring quality education for
all students. Prior to 1965, impoverished stu-
dents and students of calor had been denied ac-

cess to quality

ng for states and
- districts  consis-
fently failing to
iimeet established
enchmarks.

With this new

The federal government should get out of the
business of accounting for programmatic inputs
and instead focus maoare strategically on
empowering citizens with information, setting
broad standards and goals, measuring and
comparing results, and researching effective
strategies for school improvement.

education and a
chance to become
upwardly mobile
in the economy.
Before 1965, Con-
gress had passed
smaller bills to aid
education—the
Smith-Hughes Act
of 1917 for voca-

role‘ * Washington
shOuId be more active
1n benchmarkmg quality and measuring perfor-
mance It should do less micro-managing of how
local school officials raise their students and teach-
ers to higher performance levels. The federal gov-
ernment should get out of the business of
accountlng for programmatic inputs and instead
focus more strategically on empowering citizens
w;_‘t,h information, setting broad standards and
goals, measuring and comparing results, and re-
searchlng effective strategies for improvement.

» In the New Economy, knowledge-intensive jobs
are 1ncreasmgly the norm. As Robert Atkinson and
Randolph Court wrote recently, “Since 1969, vir-

tually all jobs lost in goods production and distri-
butlon sectors have been replaced by office jobs.”®
In the past, students at the bottom-end of America’s
educatlon system were not learning advanced skills
and knowledge. This reality was papered over by—
and to some degree driven by—an abundance of
un__s_killed and low-skill jobs. The economy lent it-
self 'to schoois that were, in the words of Urban
League President Hugh Price, “expected to educate
a:small percentage of supposediy bright kids ex-
tremely well [while paying] scant attention to those
Who struggled academically.”” The Old Economy
didn't demand a large number of highly educated
wmkers The New Economy demands all students
be ¢ ampetent tearners if they are to thrive in this

" CLINTONLIBRARY PHOTOCOPY

tional education,
Impact Aid in 1950, and the National Defense
Education Act of 1958, Resistance arising from
segregation, and the participation of private and
religious schools, however, prevented large-scale
federal assistance to elementary and secondary
schools. The Civil Rights Act of 1964 helped al-
leviate the racial issues and ESEA was passed the
following year.®

ESEA has evolved into a hodgepodge As a
whole, it appears to address different and comple-
mentary needs. [n addition to the Title [ pro-
gram, there are programs for technology, migrant
students, women’s educational equity, teacher
professional development, civics education, for-
eign languages, gifted and talented children, arts
in education, native American and native Hawai-
ian children, and various demonstration projects.

Funding is distributed one of two ways: by
formula or by competitive grants. Formuia pro-
grams send money to states and schoot districts
based on certain factors, for example, overall
number of students or the number of poor stu-
dents. Competitive grants are awarded based on
an application and selection process.

Besides Title I, the larger programs include the
Impact Aid program ($864 million} compensat-
ing school districts that lose property tax revenue
because they host federal buildings or installa-
tions, such as military bases. The Safe and Drug-

Il




l-ree Schools program ($566 million) targets vio-
|t.l"lL€ and substance abuse prevention. There is
.I:‘_l‘so a professional development title ($335 mil-
llOl"l) and the Title VI 'blaock-grant’ program
($375 million), which now also includes last
f‘é@;'s'class-size reduction initiative ($1.2 billien).
One title is devoted to technology ($698 million)
-a’hd’another to bilingual education ($380 mil-
Ill(Jl'l) School construction is even given a title,
although it was only funded briefly before the
funrding was rescinded.’

#In short, Washington has created a program
{6 address every ill on the educational landscape.
What this has created is a statute long on sym-
bOllSIIl but woefully short on substance. By un-
dertaklng so many challenges through ESEA and
related programs, the federal government has
ended up doing nothing particularly well. And,
-the overwhelmmg emphasis on process has come
'at the expense of results.

. While federal leadership has undoubtedly
-lmproved schools over the past 34 years—espe-
-cnal]y by drawing attention to the special needs
_'Q_[_lmpovenshed students—it is difficult to at-
"t'fibute these gains to particular categorical pro-
grams Moreover, as education researcher Dr. Paul
Hill points out, many federal programs and regu-
']atlons have “weakened schools by putting pro-
'cess before results, caused displacement of goals
from serving students to guaranteeing adminis-
tratwe compliance, and weakened schools’ abil-
1ty to pursue effective instructional programs and
.solve the problems presented by their stu-
dents 1o

" ESEA is still arranged and admmlstered in
.':1__5399 with the same philosophy as 1965. Federal
“education dollars are sent to states and Jocalities
‘throligh a Byzantine patchwork of programs and
formulas targeting different discrete needs and
_populatzons This creates confusion, redundancy,
_.dnd inefficiencies. It alsc makes systematic col-
.Iccnon of useful data a herculean and thus far
‘unsuccessful task.!
_of'l itle ], there is a substantial lack of data about
‘the effectiveness of these pragrams. In addition,
‘in many states it has created a dependency on
-’,fccleral funds to-support state education depart-
mjents, t‘bbtllllduy apmg the prescriptive struc-

In fact, with the exception

fquard Performance-Based Federal Education Funding

ture of Washington.'?
A closer look at ESEA reveals problems with
the current approach.

Title 1

With annual spending of more than $8 billion,
Title [ is the largest ESEA program. Title I is, in
essence, funding sent to localities by a formula
to undertake compensatory education activities
for impoverished students. In this sense, Title I
is essentially a block grant. Although 99 percent
of Title [ dollars reach the local level, the maney
is spread too thinly, and there is ne enforced ac-
countability for resuits from the funding.** Be-
tween 70 and 80 percent of Title | fundingis used
for staff, and the remainder is used to purchase
educational services and materials, increasingly
from the private sector.™

Washington has spent more than $118 billien
on Title I since its inception in 1965, and several
recent evaluations confirm that these dollars have
failed to close the achievement gap between the
impoverished students served and their more af-
fluent peers.'s While same school districts have
made demonstrative gains with Title | dollars, the
funding has not produced the intended compen-
satory effect overall.

Not all impoverished scheools and impover-
ished students are served by Title I, so blanket
comparisons of Title I spending to the overall
achievement of poor students are misleading. As
a result of the 1994 Title [ reauthorization, Title
I funds are more concentrated on high-poverty
areas but still not to the degree that they should
be. Currently, 58 percentof schools nationwide
receive at least some Title [ funding.'® Whilte 95
percent nt of schools with a poverty level of 75 per-
cent to 160 percent receive Title 1 funding, often
schools with lower but significant percentages of
children in poverty do not.*” For example, gne
in five schools with poverty in the 50 percent to
74 percent range do not receive any Title | dol-
lars, and anly 64 percent of schools with pov-
erty in the 35 percent to 49 percent range da.'
Research clearly demonstrates that poverty im-
pacts learning, yet many schools with high per-
centages of impoverished children receive no
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‘i substantial
=i changes to Title [,

5, Tide [ funding. At the very least, considering
.- funding limitations, money should be focused

.. mote on schoots with the highest need. Despite
- cofitinuing efforts to concentrate Title [ funding,

. the distribution is still based more on politics
““than policy. While there are four different Title |

U formulas (two are currently unfunded); 86 per-

- cent of Title | funding is allocated based on the

", least concentrated of the four.™
' During the last

Progressive Policy Institute

ports.? ‘The U.S. Departinent of Education’s own
analysis of Title I states, “A review of the evidernce
provided by states shows that [litle 1] plans appear
to be weak in benchmarking standards against ex-
ternal criteria.”® Rather than raising and holding
all students to high standards, Title | funds too of-
ten perpetuate a two-tiered educational system set-
ting lower expectations for impoverished students
than affluent ones. And, because-a-true-results-

based focus is not

i+, ESEA reauthoriza-
tion in 1994, Con-
.- gress also made
that will has been weak.

Accountability provisions are only as effective as the
will to enforce them is strong. In the case of Title |, \nentis therefore

part of Title [, the
federal govern-

a silent accom-

allowing locai school districts much more flexibil-
" ity with Title [ dollars while requiring that Title 1
- students be held to the same high standards as other
. Students. States were required to adopt assessments
=" to ensure poor children were making progress, and
mechanisms were built into the statute to ensure

T accountability if these steps were not taken. Un-

E fortunately, as one independent evaluation of Title

“¥ . | stated, “There is wide variance in the degree to

.= - which states have complied with the requirements
of the new Title [.”2¢

Sweeping conclusions based on Title [ evalua-

“tions are risky. The methodology of social science

: in this area is notoriously suspect because obtain-
- ing random samples often means denying services
- -to students who could otherwise benefit from them.

- In essence, a random control group is rarely pos-
. sible. Therefore, as the massive longitudinal evalu-
ation of Title [, the “Prospects Report”, pointed out,

“[The| inability to discern a compensatory effect

Cocof [Title 1] is not necessarily an indication of pro-

© gram failure.” While the achievemnent gap didn’t
. ‘lessen as a result of Title 1, it didn’t grow either.2!
__ © Basicalty, because denying a specific group of chil-
- dren services is untenable, measuring what would
" have happened to these students in the absence of
" this funding is largely impossible.”
"However, there is evidence of improvement in

‘math and reading scores among the most impov-
. erished students.® Nonetheless, aggregate, empiri-
' cal results from Title [ analysis are not encouraging,

- Further, independent evaluations of Title | still lack
-academic rigor 1n activities that the funding sup-

plice in the con-
tinuing this bifurcated approach to schooling.
Many analysts attribute the disappointing
achievement results produced by Title { to the wide-
spread use of unqualified aides or paraprofession-

-als in the classroom.?® The high percentage of Title

1 funding used for staff isn’t surprising because edu-
cation is naturally a labor-intensive activity. How-

. ever, the type of staff this funding supports is often

surprising. Half of Title [ instructional staff are para-
professionals who teach even though they lack the
educational background to do s0.2” Congress has
set the bar ridiculously low for these instructional
aides requiring only that aides “have a secondary
school diploma, or its recognized equivalent, or
earn either within two years of employment.”*
Eighty-four percent of principals in high-poverty
schools reported using aides compared to only 54
percent of their peers in low-poverty schools.?
Moreover, in high-poverty schools, oniy 10 percent
of aides have bachelor’s degrees.?® This means that
the students most in need of high quality instruc-
tion are least likely to get it.

Again, it is important to note that Title f isn't a
singular program at all. Rather, it is a funding source
for state and local compensatory education activi
ties in many forms. That Title I hasn’t shown more
encouraging results is not proof that these dollars
can't be made to work. With funding based on re-
sults, all states and localities would be forced to
make Title | work. [Ineffective practices, such as
the use of unqualified teachers especially for the
most needy students, would certainly be curtailed
if funding were contingent upon results. Ac-
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 Toward Performance-Based Federal Education Funding

-~ countability provisions are only as effective as
the will to enforce them is strong. In the case of
- Title I, that will has been weak.

Because the US. Department of Education has

" never demanded results with Title | funding, it has
created a sense among many states and program
administrators that Title [ is an undertaking with-
out consequences. Although states are not required
to fully implement the changes made to Title l dur-
ing the 1994 reauthorization until 2001, it is un-
clear if this deadiine will be met. The Depariment’s
own evaluation of Title [ describes, “States are mak-
ing significant progress in developing content stan-
dards, but progress is considerably slower with
respect to developing performance standards ac-
cording to the timeline set forth in the statute.”
_ Washington has never fiscally sanctioned a
" state or school district for non-performance.
Sanctions have been levied for fiscal noncompli-
ance and civil rights violations but never for sim-
ply chronically failing to educate children with
Title 1 dollars. Over 34 years this has created a
- sense that regulations around Title | have no real
-meaning. Without fiscal enforcement of the sub-
stantial changes made to the law in 1994, this
trend, unfortunately, will continue. Clearly, state
and local officials share some of the blame for
the shortcomings, but in the words of the Citi-
- zens’ Commission on Civil Rights, “The federal
- government’s failure to take the actions needed
* toimplement and enforce the new Title I has also
~retarded educational progress.”*

If simply spending moncy on impoverished
students were the key to improving student
achievement, Title [ dollats would have gener-
ated more encouraging results. Equally important
to resopurce allocation is accountability for resulits
with those resources. Unfortunately, wlhen it
comes to Title I, this has been a forgotten part of
~ the equation.

~.Safe and Drug-Free Schools

. While Title 1 is the largest and most visible pro-

gram in ESEA, other parts of the law are prob-
lematic as well. The Safe and Drug-Free Schools
program offers an excellent example of the fo-
cus on symbolism at the expense of results in the

current categorical approach. The $566 million
programn is a marriage of the prescriptive require-
ments associated with categorical programs and
the lack of accountability often associated with
block grants.

The rationale behind Safe and Drug-Free
Schools makes perfect sense. Drugs and violence
clearly impact learning, and hence, school dis-
tricts have a compelling interest in amneliorating
both of these problems. Safe and Drug-Free
Schools is the classic evolution of a categorical
program: ldentify a problem (preferably a po-
titically attractive one with a constituency) and
create a program to address it.

With the exception of money set aside for
state departments of education and prevention
activities led by police officers {(in practice usu-
ally the popular but ineffective Drug Abuse Re-
sistance Education or DARE program), school
districts are allowed latitude in spending their
Safe and Drug-Free funds. As with Title [, target-
ing is a problem. Because of a lack of concentra-
tion, most school districts don’t receive a
meaningful amount of Safe and Drug-Free money.
According to Secretary of Education Richard
Riley, “Three-fifths of school districts currently
receive grants of less than $10,000, with the av-
erage grant providing only about §5 per stu-
dent.”®

No comprehensive data on the effectiveness
of Safe and Drug-Free Schools funds exists and
meaningful data would be difficult to gather,
Ample anecdotal evidence suggests that funds are
often used ineffectively and that the program
lacks a clear focus.® DARE America, the advo-
cacy group lobbying for the DARE program, pur-
ports to have data proving the effectiveness of
that particular approach. In reality, these are
studies of student and teacher perceptions about
the program and student perceptions about drug
and alcohol abuse.™ Actual empirical data about
the DARE program show that it produces results
that are “marginal at best.”* In practice, this is
probably because DARE is most often offered as
an isolated activity to kids during one year of
school rather than as part of a comprehensive
focus on drug prevention. However, political
popularity and a vocal constituency has protected
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DARE from being forced to sink or swim on its
‘OWn merits. o

~ This doesn’t mean that the DARE program
can’t work, but under the current system it is not
forced to work. Because funding is set aside for
‘DARE in the Safe and Drug-Free schools program
‘beyond the commitment of local police officers
_to_ discourage drug use among kids, there is littie
[incentive for the program to perform. DARE, and
Safe and Drug-Free Schools as a whole, are symp-
't_omatic of prob- '

Progressive Policy Institute

Educating limited-English-proficient (LEP)
students is an urgent issue for many school dis-
tricts, but the need is not being met. There are
3.2 million LEP students in the United States and
more than 75 percent of them attend high-pov-
erty schools.”® Each year, 640,000 LEP students are
not served by any sort of program targeted to their
unique needs.”® Most telling, the dropout rate for
Hispanic students (the largest cohort of LEP stu-
dents) is about 30 percent; 44 percent for Hispanic

students born

‘lems inherentin
"Washington's
top-down ap-
‘proach toeduca-

There are more than 14,000 schoot districis operating in
the country right now. How can the federal government
possibly monitor them effectively for process compliance?

outside of the
United
States.®1¢2 A
Department of

tional policy.
' Various constituencies, each protecting and ad-
v vocating their slice of the pie, end up taking the
flexibility, accountability, or often both out of
‘programs. The General Accounting Office high-
_i_ighted problems inherent in balancing flexibil-
ity with accountability in a program like Safe and
_Drug-Free Schools, stating that while local inno-
:vation is one of the goals of the program, “the
lack of uniform information on program activi-
ties and effectiveness” hinders federal oversight.”’
.. FPederal process-based accountability is an im-
possible role for Washington to play. There are
‘more than 14,000 school districts operating in
‘the country right now. How can the federal gov-
“ernment possibly monitor them effectively for
iprocess compliance?® However, granting flex-
ibility in the absence of performance measures
‘does nothing to discourage ineffective practices.

Limited-English-Proficient Students

The $380 million bilingual education program is
.another example of how entrenched interests can
use the inflexibility of the current system to pro-
tect categorical programs, often at the expense
of children. 1t also typifies symbolism trumping
substance in ESEA. As with Title [ and Safe and
:'Drug-Free Schools, bilingual funding is also
spread too thin to make a real difference. In ad-
“dition, the program has no concrete performance
measures and often supports activities that re-
‘search indicates are ineffective.

Education re-
port on dropout rates stated that language diffi-
culty “may be a barrier to participation in U.S.
schools,”*although it is not the sole cause of the
Hispanic dropout problem. Further, and fairly
obviously, reading ability is a key predicator of
graduation and academic success.

Bilingual education and transitional bilingual
education are two different concepts. Bilingual
education seeks to teach in one language while
developing proficiency in a second. Transitional
bilingual education simply seeks to teach English
as quickly as possible so that a student can tran-
sition into mainstream classes,

The federal response to the pressing need to
educate LEP kids is a competitive grant program
giving priority to bilingual education programs
that “provide for the development of bilingual
proficiency both in English and another language
for all participating students.”* In practice, this
generally means bilingual education for Spanish-
speaking students only because qualified teach-
ers in other languages are rare. More importantly,
although the research on bilingual education is
mixed and often methodologically suspect, there
is no evidence that bilingual education is prefer-

“able to other methods of teaching LEP young-

sters English. [In fact, the National Research
Council's Committee on the Prevention of Read-
ing Difficulty in Young Children found the op-
posite. The Committee reported that that while
most bilingual evaluations are too small or flawed
to be useful, “the most careful met-analysis of

-
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studies comparing bilingual to English-only pro-
grams for language-minority chiktren carried out
by Willig (1985) shows better literacy outcomes
in English for children who received transitional
bilingual education.”*®

in 1998, two types of federal bilingual grants
were awarded, Enhancement Grants and Compre-
hensive School Grants (there are not competitions
for every type of grant each year). Applications for
- Enhancement Grants were filed by 255 school dis-

tricts and 36 grants were awarded. Applications

“for Comprehensive School Grants were filed by 401
school districts and 63 were awarded. Only 15
percent of the school districts that applied—that
helieved they needed federal assistance to educate
© LEP students—received funding. The average En-
hancement Grant in 1998 was $130,300 while the
average Camprehensive School Grant was
$£250,000.7 Even a $250,000 grant can be insuffi-
. cient for a school district struggling to educate a
diverse population of students.

Again, the federal focus on bilingual education
as a strategy to educate LEP students is surprising
" in the first place. {t seems the only people sup-
porting actual bilingual programs are academics and
practitioners with a vested interest in their continu-
ation. A portion of the federal bilingual funding
goes to these researchers who, not surprisingly, have
a proclivity for producing pro-bilingual research.
As James Traub reported in a recent New Yurk Times
.. Maguzine article, an academic and pedagogical ra-
tionale supporting bilingual education actually
came about after its inception.*® In the words of
bilingual scholar Ursula Casanova, “The program
was not the result of academic theory but rather
“the result of political strategies designed to fun-
nel federal poverty funds to the Southwest.”** Bos-
ton University professor and bilingual researcher
Christirte Rossell and Keith Baker, who has directed
bilingual studies tor the U.S. Department of Educa-
tion, conducted an exhaustive review of evalua-
ticns of 300 bilingual education programs and failed
to find any studies showing bilingual education to
be superior to other methods of teaching English
to LEP students.’® [n fact, of the 300 evaluations
they reviewed, Rossell and Baker only found 72 that
were “methodologically sound.”' Moreover, a re-
cent Mublic Agenda Foundation report found that

66 percent of Hispanic parents and 75 percent
of foreign-boern parents reject the idea of bilin-
gual educatjon, preferring English ilnmersion.*
As a practical matter, bilingual education just
isn’t an option in many school districts. Some
school districts now serve students speaking
more than 100 native languages.*

Voters in California recently gave their ver-
dict on bilingual education by passing Propo-
sition 227. That referendum shifted the focus
from bilingual education to teaching children
English as guickly as possible. Although, it is
too soon to gauge the actual effect of 227 on
school districts, changes are clearly afoot.®* A
similar initiative is on the ballot in Arizona.
Meanwhile, states receiving little or no bilin-
gual funding are coping with influxes of LEP
students, and America’s school-aged population
continues to get more diverse.

As a result of demographic and statutory
changes, school districts and states nationwide
are dealing with a rapidly changing and in
many cases, unaddressed situation when it
comes to LEP students. However, they are sup-
ported by a static and symbolic, rather than
substantive, federal role.

Teacher Quality, Class Size,
and Student Achievement

Reducing class size is obviously not a bad

" idea. Quite the contrary, substantial research

indicates it can be an effective strategy to raise
student achievement. As the Progressive
Policy Institute has pointed out, all things
being equal, teachers are probably more ef-
fective with fewer students.”® However,
achieving smatler class sizes is often problem-
atic. For example, as a result of a teacher
shortage exacerbated by a mandate to reduce
class sizes, 21,000 of California’s 250,000
teachers are working with emergency permits
in the states most troubled schools.*

Now a part of Title VI of ESEA, President
Clinton's $1.2 billion class-size reduction ini-
tiative, passed in 1998, iliustrates Washington'’s
obsession with means at the expense of results
and also the triumph of syinbolism over sound

+ - GLINTCNLIBRARY PHOTOCOPRY -

[y — VT . ST

T e e g B P

PR P S PR S



_'policy. The goal of raising student achievement is
‘reasonable and essential; however, mandating lo-
_calities do it by reducing class sizes precludes local
“decision-making and unnecessarily involves Wash-
ington in local affairs.

II ' During the debate on the Clinton class-size pro-
: posal, it was correctly pointed out that research
-indicates that teacher quality is a more important
‘variable int student achieveinent than class size. 1f
fact, this cru-

Progressive Policy Institute

onstration projects. Individually these programs
are smail and seemingly innocuous; collectively
they add up to more than $200 millivn in an-
nual spending.

Because of political popularity and constitu-
ency politics, Congress refuses to eliminate or re-
direct funding from even programs that the
Department of Education says ought to go. For
example, each year the Department recommends
eliminating

" cial finding was
_even buried in
“the U.S. De-
partment of

Instead of allowing states and localities flexibility to
address their own particular circumstances, Washington
created a one-size-fits all approach.

funding for the
Ellender Fel-
lowships, a
small program

Education’s

own literature on the issue.” The Committee on
_the Prevention of Reading Difficulty in Young Chil-
- dren stated, “[Although] the quantity and quality
' of teacher-student interactions are necessarily lim-
-ited by large class size, best instructional practices
“.are not guaranteed by small class size.”*® In fact,
-one study of 1000 school districts found that ev-
" ery dollar spent on more highly qualified teach-
ers "netted greater improvements in student
achievement than did any other use of school
- resources,”> Yet despite this, the class-size ini-
“tiative allows only 15 percent of the $1.2 billion
" appropriation to be spent on professionai devel-
L'opment. Instead of allowing states and locali-
‘ties flexibility to address their own particular
* circumstances, Washington created a one-size-fits
all approach. Considering the crucial importance
. of teacher quality, the current shortage of quali-
“fied teachers, and the fact that class-size is not a
‘" ‘universal problem throughout the country,
‘> shouldn’t states and localities have the option
- of using more than 15 percent of this funding
-on professional development?

.Smaller Programs

- The smaller programs within ESEA are equally as
“prescriptive, ineffective, or irrelevant as the larger
‘ones. They are just less expensive. Particularly
“in Title X—the Programs of National Significance
~portion of the Jaw-—there are numerous programs
"' for such activities as reading, writing, civics, arts,
“gifted and talented students, and various dem-

tucked into
Title X of ESEA. The Ellender funding, $1.5 mil-
lion last year, goes to the Alexandria, Virginia-
based Close-Up Foundation. Close-Up is an
excellent program that brings students from all
50 states and many U.S. territories to Washing-
ton for a week during the school year to learn
about American government.

The Ellender Fellowships were established to
provide scholarships for low-income students to
attend Close-Up. However, a 1992 evaluation of
the program found that "despite a pattern of in-
creasing federal funding for the program and sig-
nificant increases in private-sector support for the
Close-Up Foundation, the number of fellowships
had steadily declined.”® Funding was clearly go-
ing to administration rather than scholarships.
Close-Up and the Department of Education de-
veloped a plan to wean Close-Up from it's de-
pendence on federal funds and as a result the
Department consistently recommends against
funding the Ellender program.s’ Nonetheless,
each year Close-Up comes through the congres-
sional appropriations process unscathed. It is but
one example of a larger problem.

_Fiscal concerns about the use of the Ellender
funds aside, it is also an important philosophi-
calexample, Close-Up itself is a worthy program
with broad bipartisan support, valuable to many
students. However, does every worthy activity
deserve a federal program? As a practical matter,
who is in a better position to make decisions
about worthiness: Washington, or states and lo-
calities?
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he Categorical Problem

" In his book, Demosclerosis, Jonathan Rauch lik-
“ens the current practice of layering federal pro-
'yams one on top of the next without eliminating
r modifying old ones to building houses, ¢ach
top its predecessor. The result might work in
the short run but

, Toward Performance-Based Federal Education Funding

ity. A side effect of this proliferation of programs
has been the accompanying thin dispersal of
funds, as is the case with ESEA.

Because educational decisions are generally
madle at the state or local level, a federal role buijlt
around many discrete categorical purposes inher-
ently precludes state and local decision-making.

We can’t expect

+would ultimately
Jecome “a teeter-
. hg dysfunctional
iness.”®  ESEA
“typifies this phe-
snomenon. Its

Because educational decisions are generally made
at the state or local level, a federal role built around
many discrete categorical purposes inherently
precludes state and local decision-making.

schools and school
districts to be flex-
ible and innovative
while supporting
them through an

“érucial purposes
are lost in a maze of programs stifling ingenuity,
flexlhlllty, and innovation, and as a result, un-
-__;der serving the children they are intended to
“help.
" This year, in an effort to address this prob-
~lem, Congress is already considering legislation
to introduce more flexibility into federal educa-
‘.tion programs. This legislation, commonly re-
erred to as Ed-Flex, would allow school districts
o apply for waivers from certain state and fed-
:ral regulations surrounding federal programs.®
n theory, this flexibility would come in exchange
or greater accountability for results. Ed-Flex is
: step in the right direction, flexibility in ex-
s*change for accountability. However, it has two
‘drawhacks. First, it vests additional power in the
"> harids of bureaucrats rather than practitioners by
“:éstablishing yet another process around federal
programs, albeit a waiver process. Second, it
toesn‘t address the core problems with categori-
“al programs.
The fact is, categorical programs and specific
rant _programs, {arge or small, inevitably spawn
“’constituencies and interest groups who then as-
'_:.,Isume a change-averse posture around their pro-
grams. Commonsense change becomes difficult
nid large-scale change nearly impossible. This
{:;phenomenon isn’t unique to ESEA. A look
““thfough the federal tax code or agriculture sub-
““sidies reveals paralie! trends. It is also a practice
__':"fthat is not unique to either political party. Cre-
ting programs with nebulous purposes and no
"‘cculuntability has long heen a bipartisan activ-

outdated, static
funding system.

ESEA in the New Economy:
Toward a Results-Based
Partnership

In the New Economy, the federal government
should play the role of investor and catalyst rather
than “command and control” manager. National
benchmarks should be set, and Washington should
empower states and localities to progress toward
them. Most importantly, Washington should not
use its resources to drive and support ineffective
practices and should not subsidize failure.
Idealiy, state and school district performance
should be measured against national benchmarks.
Presidents Bush and Clinton both tried to take
commonsense steps toward creating a national
framework of standards and assessments. In his
1997 State of the Union address, President Clinton
proposed voluntary national tests in 4™ grade read-
ing and in 8" grade mathematics. The President
hoped that the tests would drive national—not fed-
eral—standards embodying what students need to
know in the New Economy.® Unfortunately, the
Clinton proposal for national testing was killed on
Capitol Hill in 1997 and 1998, National standards
and a national assessment will ultimately create an
environment of less testing for students and more
flexibility for states and localities. In addition, stan-
dards and assessments create a focus on what will
be taught and what should be learned.®* This cre-
ates clarity for students and teachers and is essen-
tial for raising student achicvernent. ['Plcontinues
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"'It'o'support the President’s proposal. However, in
* the absence of these benchmarks and a way to as-
. 'sess progress ‘against them, states and school dis-
:_'_.-'_'t-ricts should be required to demonstrate progress
o i_bward established state standards. This is the crux
-of performance-based support: demonstrative
progress toward established goals.

_ Further, without national standards and assess-
SUments, some na-

Progressive Policy Institute

regulations and maximum flexibility. This should
be done in tandem with an increased results-hased
focus. Rather than a programmatic-based approach
to cach problem, states and localities should be
empowered to solve problems and address chal-
lenges. Federal decision-making on specific fund-

ing use inherently stifles state and local innovation

and ingenuity. Federal funding should be concen-
trated around a

““tional comparative
.measure—for ex-
.ample the National
- "Assessment of Edu-

Rather than a programmatic-based approach to each
problem, states and localities should be empowered
to solve problems and address challenges. spread  across

small number of
attainable pur-
poses rather than

- ‘cational Progress
% (NAEP)—should continue to be employed to allow
" interstate comparisons and help the public gauge the
_ -5'c0mparability of standards. Independent groups
“monitoring the quality of standards and assessments
.. invarious states will also play an essential role as pro-
. viders of public information and arbitrators of qual-
<ty |
. The federal role in education is limited but
;‘I"fi-',nc)t trivial. While federal funds only make up
“*about 7 percent of education spending in this
-"_ 'éduntry, to a certain degree they are more con-
** centrated in certain areas, increasing the ability
. of federal dollars to leverage reform. This is why
"_.'f_*-_'federal aid constitutes 15.5 percent of the schooj
r-budget in Birmingham, Alabama, and only 3.3
. percent in wealthy Fairfax County, Virginia.s
- Generally, areas receiving higher amounts of fed-
“eral funds are also areas where the schools are
-not delivering a high quality education to all stu-
-.dents. Federal funds for elementary and second-
‘ary education are targeted more toward
impoverished populations than state funds and
~play a key role in addressing fiscal inequities
~caused by the reliance on property taxes to fund
. education.”” The General Accounting Office re-
~ports that for every dollar provided to each stu-
.-dent nationwide, federal funds provided an

. -?:._';)Iverage of $4.73 per poor student while state

-":'--_'ﬂir'lds only pravided $0.62.° A shift to a bloek
g'rant simply allocating funds on a per-pupit ba-
 sis would undermine this role.

In the future, to focus federal assistance on re-
- sources and results, federal funding should be sent
,EI'I.t_'c_;'steltus and local school districts with minimal

myriad programs
with varying goals.

A shift in the federal role toward performance-
based assistance will also reduce paperwork and
regulatory requirements at the state [evel. While
obviousiy skewed toward larger states, it does take
an average of 50 full-time employees per state to
administer ESEA programs.®® Paul Hill has re-
ferred to this phenomenon as the federal “colo-
nization” of state education agencies.” With
consolidated, performance-based funding, states
will no longer be required to administer a
plethora of federal programs. Rather, they will
only be required to meet basic criteria to be eli-
gible for federal support; and continuing support
will be contingent on meeting state, or ideally,
national standards. Performance-bhased funding
eases the burden on states and localities for pa-
perwork but dramatically increases the conse-
quences for results. Accountability should be
based on results, rather than simply meeting re-
porting requirements.

In this sense, performance-based funding isn't
deregulation as many will argue, rather it is a shift
in regulation. The desired performance outcomes
become the regulation, as opposed to inputs and
process.”

‘How to Get There from Here

As much as possibie, federal money should be sent
to states and school districts by formula, taking into
account poverty and special populations such as
LEP students. Once there, these funds should
supplement and not supplant state and local fund-
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“ing cfforts. Federal dollars should not be looked
“upon as an alleviation of local tax effort. Targeted
“forinulas ensure that federal dofiars are going where
' hey are necded without unnecessarily entangling
“Washington in the affairs of local school districts.
7. Competitive grants, those that school districts ap-
ply and compete for, are necessary under some cir-
Lcumstances (for example, stimulating and
supporting inniovative practices), but are inherently
‘unfair because not

Yoward Performance-Based Federal Education Funding

who are most likely to be failing in school. Or,
more accurately, impoverished students are the
most likely to be in failing school systems. The
realities of poverty must be taken into account
but are not an excuse for failing schools.

. [t is in these school districts where the true cri-
sis in public education lies and here that federal
dotlars can most effectively leverage change. Fed-
eral funds are concentrated on these districts now,

but not to the de-

all school districts
re able to effectively
-compete for these
-dotlars. With com-

Federal money should be sent to states and school
districts by formula, taking into account poverty
and special populations such as LEP students.

gree that they
could or should
be. The Washing-
ton Post recently
referred to this

" petitive grants, often
‘the districts needing
.themn the most are least likely to get them. Small
rural school districts are at a particular disadvan-
“tage here.

"+ While there is variance on a state-by-state ba-

to public school funding with the states contribut-
ing 47.5 percent and the federal government and
-private sources adding the remainder.”” At the ex-
.treme, New Hampshire schools are almost entirely
‘locally funded while Washington State and New
‘Mexico rely heavily on state funding. Overall, lo-
calities rely on local property taxes, putting wealthy
. districts at an advantage over poor districts. Fur-
ther, poarer school districts tend to have higher
~concentrations of students with special needs and
“tend to be the most in distress.

- 1t is here that the federal government can play
a vital role by providing funds to impoverished
school districts to help them meet the unique
chalienges they face. For example, principals in
high poverty schools, particularly urban ones, re-
'po_rt more difficulty hiring teachers.” Poverty
and learning problems are clearly linked, as re-
search shows. Moreover, when a significant per-
-centage of students at a school are impacted by
poverty, the achievement of all students is im-
pacted.”™ Students in impoverished areas are
.most likely to not receive the education neces-
sary in the New Economy; increased accountabil-
ity for results is most surely needed. Consistently,
when scores on national and international tests
are disaggregated, it is impoverished students

-sis, localities contribute an average of 43.2 percent -

diffusion of fed-
eral funds writing that “[education] reauthoriza-
tion fights have an earthier side as weil. They are
partly about money—the old-fashioned issue of
slicing the pie.”’s

Conservatives will continue to argue that
block grants and vouchers are educational pana-
ceas. Since the GOP controls Congress, block
grants are likely to dominate the Republican ap-
preach—and there are three primary reasons why
this approach to ESEA is ill-conceived. First, send-
ing funding to states or school districts solely on
a per-pupil basis completely ignores the reality
of school finance in the United States. Schools
are heavily dependent on property taxes for rev-
enue. Hence, wealthier districts are at a funding
advantage relative to poor districts. Second, sim-
ply transferring regulatory control from one bu-
reaucracy tn Washington to 50 in state capitals
around the country doesn’t address the core prob-
lems with the current reguiatory burden on
schools. Third, the federal role in education has
more defined purposes than simply revenue shar-
ing. Block granting education programs ignores
these purposes, chiefly performance goals.

At the same time, the liberal Democratic solu-
tion of simply creating new programs without re-
forming or eliminating ineffective ones is equally
ill-advised. By defending outmoded, ineffective,
and unsuccessful practices, iiberal Democrats in-
advertently swell the ranks and strengthen the
hand of those who believe public education is a
wasteful and ineffective enterprise. The incredible
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"'".rllcsponse to a privately funded voucher program
: sponsored by Ted Forstmann and John Walton pro-
*“vides clear evidence that the voucher movernent
*{sn't arising from a vacuum. Many parents, particu-
:flji--':'l_,arly in inner cities, have lost faith in the status

iquo and for good reason. Too many schools don't
~perform. And throwing good money after bad won't

“alter the political dynamic or, more importantly,
improve the schools.

“The Third Waﬁz
. Performance-Based Grants

"?,-;':_-,There are too many federal education programs
“creating a confusing and top-heavy bureaucracy,
. ‘but the answer isn‘t simply carte blanche con-
“.solidation. In the words of PPl analysts Ed Kilgore

_"_.{Ian'd Kathleen Sylvester, “[Simply]| turning federal

_.programs into block grants makes them easier to
.administer, but does not accomplish any clarifi-

Cation of federal and state rules, or of the na- .

“tional and local concerns that justify them."”?
‘ ln addition, Republican block grant proposals
" «decrease rather than increase accountability. Per-
“formance-based funding creates greater flexibil-
ity while requiring increased accountability, by
 giving “flexibility in exchange for achieving de-
“.fined results that embody the national purpose
justifying the use of federal funds.””?
" FPederal performance-based ESEA funds should
-.bécome more focused on underprivileged chil-
.".dren, limited English proficient children, profes-
“.{sional development, and innovative practices.
‘These dollars should be contingent upon dem-
'-_""d__nstrated results, and states and school districts
ot meeting targets should be sanctioned fiscally.
\'Likéwise, states exceeding goals and states with
- particularly rigorous goals should be rewarded.
- PPl recommends creating five performance-
. -based grants for compensatory education, pro-
fessional development, limited-English proficient
:students, innovative practices, and state admin-
r,:?i'stration and oversight. Specifically, we recom-
, mend:

- + Turning Title I into a completely performarnce-
. based compensutory education grant distrib-
" uted by formula. Building on what President

e

Progressive Policy Institute

Clinton has proposed, states must demonstrate
that they have a plan in place to identify and
reconstitute failing schools; are ending social
promotion by identifying and helping students
in need; and have a standards and assessinent
pian in place so they can be held accountable
for the performance of impoverished students.
Title 1 funding should be contingent upon dem-
onstrated progress toward established state con-
tent standards and more concentrated to better

serve students in impoverished areas. Making -

Title ] performance-based does not undermine
the 1994 reforms but instead strengthens them.
While the use of aides should be lcft as a state
and local decision, the qualification prerequi-
site for these aides should be raised to a
bachelor’s degree. Title | should be an educa-
tion program, not a jobs program.

Creating a second performance-based grant
for professional development programs for
teachers and other education professionals.
Again, building on President Clinton's pro-
posal, states must demonstrate that they are
taking reasonable steps to curtail out-of-field
teaching, and implementing rigorous testing
procedures for all teachers to improve teacher
quality, and offering alternative paths (not
simply emergency certification) to attract
qualified people into the profession. Perfor-
mance will be indicated by improvements in
student achievement., This funding should be
sent to school districts by formula, and the
existing local matching requirements should
be kept in place. Consolidating four existing
professional development programs under the
Eisenhower program, Title [II technology pro-
grams, bilingual education, and the Reading
and Literacy Grants program would alone cre-
ate a fund of more than $700 million for pro-
fessional development. This funding, ideally
augmented through consolidation of other
lower priority programs, could put fiscal
muscle behind professional development for
the first time. School districts shoutd have
the flexibility to determine the specific use of
this funding and cooperalive arrangements
with other school districts and entities should
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e ercouraged. Rather than guaranteed rev-
‘enue streams for any provider of professional
;‘.'}‘;]EVEI.‘I(J[HI](:‘I'II' services, a market built around de-
;-"_-'_llivering high-quality services to school districts
5 w1]| emerge. Local school districts may work
with traditional providers, such as regional edu-
: :.a'tion laboratories and universities, or non-tra-
'_;:_‘:.lr‘J,i tional

Rather than individual federal programs tar-
geted at technology, drug-free schools, class-size
reduction, ete, the federal government should
send targeted aid to school districts to drive in-
novation. Again, a formula should be used to
ensure that funds are sent to districts requiring
additional fiscal capacity. Giving local school

districts flexibil-

“venucs, such
‘as: corpora-
Jtions and con-
ssulting firms.
“Fundamen-

ity with this

By defending outmoded, ineffective, and unsuccessful  Tunding will
practices, liberal Democrats inadvertently swell the drive market-
ranks and strengthen the hand of those who believe Dased services
public education is a wasteful and ineffective enterprise.

and solutions at
the local level.

“tally, school
‘ _;-.'_Ifl'ist'rict's should
-_f:gbe able to access the services they believe best suit
'_'thelr needs.

) ;(_mvertiug the existing Title VII Bilingual Edu-
.-cation Program into a third performance-based
: I"}nnt for teaching English to limited-English-
_\"_‘p_'roﬁcient students. Performance should be
.f;"_based on a three-year goal for moving students
“’served with this funding into mainstream classes
-'i-:'ind measured by whether students are learning
‘__'ngllsh or not. Excluding professional devel-
“‘opment, Washington still spends $330 million
;on bilingual and migrant education under Title
SVII of ESEA. This sum should be augmented by
.'.:_new funding or funding from lower priority
“programs to a full $1 billion to provide federal
““funding of $300 per-LEP student sent by for-
mula to impacted school districts. Providing
Hsubstantial funding for educating LEP students
1s a compelling national interest; however, states
'.'I?I}md local school districts should have the fiex-
-:""'blllty to teach English in the manner they be-
#lieve to be most effective. The federal
'\‘,.g.(’)vemment should not mandate nor preclude
‘any particular curricular or pedagogical ap-
",':pfmach to educate LEP students. Results, not
process, are the best way to gauge success.

,;eiltir;g o fourth performance-based grant
"-'.-ﬁjitiscd on innovative strategies and local flex-
-"-_jlbrhty Again, higher student achievement
,';‘s"j'ihould be the perforinance measure rather than
he inethods states or school districts employ.

Already, private-
sector providers of educational services are work-
ing with school districts all over the country.
Washington should seek to empower this activ-
ity.

A portion of this money should be set aside
to create a competitive grant program to sup-
port and stimulate innovative practices. By
funding truly innovative strategies initiated by
states and school districts requiring an up-front
commitment of tesources, Congress can stimu-
late innovative activity and help researchers cap-
ture data on promising ideas. These practices
inctude, but are certainly not limited to, inno-
vations such as tonger school days, longer
school years, innovative teacher-mentoring pro-
grams, and creating charter districts—districts
where every school is on a performance con-
tract and parents can choose from among dit-
ferent schools.”®

Ending "set-asides” of funds for state depart-
ments of education within each program and
instead creating a fifth performance-based
grant for state administration and oversight.
Performance indicators for this funding will be
based on the goals a state has set for its com-
pensatory education, LEP education, profes-
sional development, and innovative strategies.
These funds will support state oversight, ac-
countability, and reporting requirements, Re-
ward or incentive money for states will also
come from this grant. Rather than state depart-
ments of education relying on varying percent-
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- ages of funding from each categorical prograin,
- a separate grant should provide funds to states
for administration, oversight, and accountabil-
" jty. This funding should be distributed to states
. on a per-pupil basis and the states should be
given discretion to spend it.

" -Recognizing

Progressive Policy Institute

without stringent federal control of means. Cer-
tainly this will occur in some places; however,
Washington is in a better position to demand re-
sults for its investment than to regulate means.
This complaint also ignores the reality that sub-
stantial federal and state process-based regulatory
accountability has failed to curtail ineffective

practices. If the

‘the perma-

.. choice, Char-
“ter schools

“nence andim- By linking federal dollars to state standards and
" portance of assessments and commonsense improvements, the
public school  foderal government can ensure that taxpayer dollars are
driving results-based education at the state and local level.

past 35 years of
ESEA prove any-
thing, it is that
a system com-
prising 50 states
and more than

© and magnet _
. schools are now an integral part of the educa-
. tional landscape. A separate title should be cre-
- ated for public school choice programs including
- charter schools, magnet schools, and school re-
. port cards—the key informational component to
* effective public schoo! choice. Thirty-four states
and the District of Columbia now have charter
schools, and magnet schools are found through-
> out the country. The unique nature of charter
schools requires federal start-up funding and sup-
port. This can be accomplished without hinder-
ing the flexibility of these schools or unnecessarily
involving Washington in their operation.” A re-
. cent evaluation of charter schools by the U.S. De-
~ partment of Education showed that 59 percent of
charter schoaols found a lack of start-up funds to
be a “difficult” or "very difficult” challenge.®

Sustaining Impact Aid. Aslong as most states
continue to rely largely on the property tax
for a substantial amount of school funding,
“the linpact Aid program will be an important
federal contribution. Impact Aid compensates
school districts for the fiscal displacement
caused by federal property (military bases,
offices, etc.) within their taxing authority.
Since federal property can’t be taxed, its pres-
‘ence adversely affects the local tax base. Im-
pact Aid alleviates this problem and plays an
important role in local school finance.

Critics will complain that school districts will
quander their funds on ineffective practices

b

14,000 diverse
school districts doesn’t lend itself to process-based
accountability.

Critics of performance-based grants will also at-
tack them as masking cuts in education spending.
They will point out that, 38 education programs
were consolidated in 1981 into a block grant (now
the current Title VI) and that funding for that pro-
gram has dropped by more than 60 percent since
then.® The unfocused nature of that particular
block grant was more the cause than any inexo-
rable trend of consolidation equaling lower fund-
ing. As opposed to performance-based grants, the
current Title VI program fails to articulate either a
national interest oy performance indicators.

Education, especially the education of poor
children, is an expensive undertaking. Even fis-
cal conservatives acknowledge that additional
spending is needed, and public opinion is
strongly in favor of additional investment in edu-
cation.?? However, simply spending a lot of
money doesn’t guarantee that impoverished stu-
dents are receiving a quality education. At a mini-
mum, the more than $13 billion currently spent
on ESEA-—consolidated around essential purposes
and targeted where it is needed—would for the
first time put substantial federal fiscal muscle
behind important ESEA purposes rather than
spreading funding around too thinly to make a
difference. '

Even with the introduction of consolidated ap-
plications for states and school districts, the pro-
cess of applying for federa! funds is still too
arduous. In addition to the basic prerequisites
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described above, states should only have to sub-
mit to the Secretary of Education their goals on
stdtL assessments and should be held fiscaily ac-
untable for reaching those goals in order to
receive federal funds,
and benchmarks are developed, Washington can’t
sld states and school districts accountable to
\.wm By linking federal dollars to state stan-
dards and assessments and commonsense improve-
anterits, the federal government can ensure that
taxpayer dollars are driving resuits-based education
at the state and local tevel. Writing in the Los An-
-'gf'f'cs Times, Ronald Brownstein recently dubbed
“this sort of relationship “flywheel tederalism”.% [t
‘an apt description and a new, more empower-
g and constructive approach to education policy.
- While some are far from ideal, 49 states currently
‘have or are developing standards. Federal dollars
‘should support states taking this commonsense step
toward accountability.®* State standards are not a
substitute for national ones, but developing na-
tional standards is a process that will take time from
“both a policy and political standpoint. In the
eantime, it is worth noting that 29 of the 41 coun-

Until national standards

;quard Performance-Based Federal Education Funding

tries participating in the Third International Math-
ernatics and Science Study (TIMSS) set curriculum
standards at the national level.®

Conclusion

The federal government can play a tremendous
role in public education; however too often fed-
eral involvement doesn’t play to its strengths and
instead maximizes its weakness. Effective learn-
ing happens as a result of adequate resources,
high standards, and accountability for results.
The federal government can play a leadership role
in facilitating these conditions at the state and
local level, but it cannot and should not do the
job for states and localities. Recasting the fed-
eral role to focus on providing resources and de-
manding results supports the national interest in
a strong public school system and most effec-
tively leverages tederal strengths. Everyone rec-
ognizes that schools must improve, but the
federal role must change, too, in order to mote
effectively support and empower states and lo-
calities to achieve excellence.
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- Senator Edward M. l(ennedy
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For Immediste Release: - Contact: Jim Manley
May 10, 1898 - R (202) 224-2633

STATEMENT OF SENATOR EDWARD M. KENNEDY
'ON PRESIDENT CLINTON'S
“EDUCATIONAL EXCELLENCE FOR ALL CHILDREN ACT OF 1999

President Clinton’s proposal for reauthorizing the Elementary and Secondary Education
Act, the “Educational Exceliepce for All Children Act of 1999% i3 another strong step by the
President ta ensure that all childran-me.et hiph standards.

Siree 1993, President Clintan has copsistently led the way on mpruvmg schools and
making sure thar all children meot high standards,

. Teday, as a result, almost every stste has esteblished high standards for its sradents.
"High standards™ is 2o longer jst 2 tarm for academics exparts and policy ma.l:as - ftis
besorning & reality for the nanon’s schools and students.

President Clinton's proposal will help schools and communities bring hiph standards into
every classroom. and ensure that all children meer thern. Major investments ars needed to '
improve teacher quality — hold sehools, school districts, and states aecountable for results --
increase parent involvement —~ wipand after-school programs — redice class size in the early

- grades ~- and ensure that schoals meet strict discipline standards. 'With investments like these,
we are doing all we can to ensure that the nation’s public schools are the best in the world

_ President Clinton is_:i,ghtfa strengthen public schaols, not abandan or undermine them as
 many of our Republican colleagues are proposing. President Clinton i5 the Education Presidens,
and we need to do-all we ean td keep the Republican Congress from becommg the Anti-Education,

Cangmss.

It is a privilege 1o infroduce President Clinton’s legislation in the Sena!c. and [ Jook
forward to working with my cnlleagues to make it the hearr of this yesr’s ESEA Resuthorization
Bl



October 12, 1999

MEMORANDUM FOR THE PRESIDENT

FROM: Bruce Reed
. Andrew Rotherham

SUBJECT: Analysis Qf Second Bush Education Speech and Its Impact on ESEA

Attached are two detailed side-by-sides detailing different aspects of Bush’s most
recent education proposal. The first compares proposals from his second speech with
current law and your ESEA agenda. The second compares Bush’s ESEA proposal with
the blueprint put forward by the Progressive Policy Institute earlier this year upon which
it is largely based.

Again the speech was packaged as a centrist.speech and in many ways it was. By
proposing to increase spending at the federal level on charter schools, essentially
proposing a national test, endorsing school report cards, and proposing to revamp ESEA
rather than simply block grant or eliminate it, Bush is attempting to mirror your centrist
record on education. Again he deliberately left himseif open to attack from the right and
the left as a way to bumnish his centrist credentials.

Bush did endorse expanding education savings accounts to include K-12 private
and parochial school tuition and increasing the annual contribution limit from $500 to
$5,000. He also called for allowing ESEA funding to be used for private school choice
programs although he again shied from using the word “voucher”. These nods to the
right of his party hurt him with centrist voters. The education savings accounts provide
little or no-benefit to lower-income parents and you are familiar with the polling on
vouchers. Bush also again failed to explain how he would finance any of his proposals in
the context of the Republicah tax and budget plan which he has said he favors.

Nonetheless, the speech and proposals put a twist on the ESEA debate. Senator
Lieberman is still planning to introduce a centrist ESEA package based on the
Progressive Policy Institute proposal later this month. Therefore, it is quite p0551b1e that
this fall, two ESEA plans, the “Straight A’s” block grant (which you have threatened to
- veto) and the Lieberman bill, both supported in principal by Governor Bush could be
debated in the Senate. It is unclear what impact Bush’s proposal will have on
Republicans on Capitol Hill in terms of their overall ESEA strategy as Bush’s plan
departs from the Progressive Policy Institute proposal on several key points that are also
highlights of your ESEA proposal including tuming around failing schools, teacher
quality, ending social promotion, and i lncreasmg the targeting of resources to the neediest
communities.



Progfessive Policy Institute ESEA Proposal v. George Bush ESEA Proposal

Issue

_____ PPI Proposal Bush Proposal
Consolidation | » Consolldates the 60+ ESEA programs and $13 billionin |« Consohdates the 60+ ESEA programs and $13 billion in
of ESEA funding into 5 performance-based grants for: funding into five “flexible categories” for:
Programs -Helping disadvantaged students reach high standards; -Improving the academic performancé of disadvantaged
-Teacher and leadership professmnal development and students;
recruitment; -Moving limited-English proficient students to English fluency;
-Helping llmlted English proﬁcnent (LEP) students gain ~Preparing, training-and recruiting qualified teachers;
English proficiency; ~Creating a safe culture for learning,
~Innovative strategies including technology and class s1ze -Promoting informed parental choice and Research- based
reduction; innoVative practices,
-State administration, oversight, and support. _
. : The proposal would retain, “a few specific programs like
The PPI proposal also contains titles for public school Impact Aid” and administrative funds would be sent to states in
choice including magnet schools and the public charter “one lump sum™ rather than through set-asides in individual
schools program as well as Impact Aid. programs. . '
Additional | e Because there is no specificity beyond the broad ¢ Allows states to become “charter states” which receive all
purposes of each performance-based grant allowing for federal funding in one block grant in exchange for agreeing

Flexibility

local flexibility there is no additional flexibility needed.

to meet especially high levels of academic achievement.
This is essentially the “Straight A’s” proposal.

Targeting and .

¢ Proposes tightening existing formulas to ensure that

« No information about targeting was given however the

Formulas federal money flows to impoverished school districts. “charter states” provision clearly indicates that funding

e Funding would flow to states and then to school districts would go to the state without spemﬁc targeting to_
based on formulas to target funding to high poverty - xmpoverxshed areas.
areas (and in the case of the LEP title to school districts '
serving LEP students).

¢ Rather than state set-asides within each program, states
would receive funding from a performance-based grant
for administration, oversight, and support. _ :

Accountability | ¢  States would develop accountability systems as they do | ¢ Would require each state to establish its own accountability
for now under current law and be required to set numerical system so long as that system has standards in math, '
Performance targets to raise student achievement.

English, science, and history. Each state would also have to




Includes the accountability provisions that the President
proposed in his Education Accountability Act: Turning
around or closing low-performing schools, increasing
teacher quality, ending social promotion, and school
report cards.

conduct annual assessments for students in grades 3-8 in
reading and math to measure performance. States will be -
able to choose their own tests and the federal government
will share equally in the cost of administering them. States
will also have to have a “commitment” to reward schools
for success and sanction them for failure.

Testing

Calis for national standards in reading and math but -

- until their deveiopment allows states to set standards

and assess against them as under current law.

The NAEP test or a similar measure would be used to
provide parents and policymakers with a reliable gauge
for interstate comparisons about the quality of standards.

Each state would have to conduct annual assessments for
students in grades 3-8 in reading and math.

. States receiving federal dollars would be required to

participate in the NAEP test at federal expense (or a

comparable exam at their own expense) in reading and math |-

at the 4™ -and 8"-grades. Bush’s education advisors
estimate that reliable information can be gathered based on
1,700-2,600 students per-state.

Rewards and
Penalties

.Private School-

Choice

States and school districts failing to improve would be

penalized and those making exceptional progress would

‘Rewards and penalties would be based on the NAEP, AP -

exams, or SAT’s and ACT’s.

Would not authorize the use of ESEA funds for private

~ school choice.

Would allow funds .to be used for private school choice
plans. '

1
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Issue

Bush Proposal

Clinton Proposal or Current Law

Elementary and
Secondary
Education Act
Overhaul

Consolidate the 60+ ESEA programs into 5 “flexible categornies™ for
Improving the Performance of Disadvantaged Students, Moving Limited
English Proficient Students to English Fluency, Preparing, Training, and
Recruiting Teachers, Creating a Safe Culture for Learning, and Promoting
Informed Parental Choice and Research-based Innovative Practices.
Aside from the “creating a safe culture for leaming section” and absence
of targeting provisions, this 1s essentially the proposal for ESEA that the
Progressive Policy Institute put forward early this spring.

States or individual school districts could also enter into ““charter

agreements” with the federal government where they would agree to meet '

especially high levels of academic achievement in exchange for even
greater flexibility. This is essentially the “Super Ed-Flex” or “Straight
A’s” proposal.

The President sent Congress an ESEA proposal this Spring
that contains 11 titles including an accountability title that
would turn around failing schools, improve teacher quality,
end social promotion the right way, improve school
discipline, and require school report cards to empower
parents. The President’s proposal consolidates Goals 2000,
Eisenhower Professional Development, and the Title VI
block grant into a large professional development title,
This Spring the President signed the “Ed-Flex” bill that
allows school districts to apply for waivers from certain
federal regulations in order to raise student achievement.

Federal Funds
for Private
School Choice

Education
Savings
Accounts

States and School districts can use SEA funds for private school choice

~ programs.

The President has staunchly opposed efforts to allow federal
funds to be used for tuition at private and parochial schools.

Expand the limit on Education Savings Accounts from $300 to $5000
dollars and allow the funds to be used for tuition at private and parochial
K-12 schools.

Current law allows contributions of up to $500 to educational
savings accounts that can be withdrawn tax free to pay for
college expenses. The President opposes efforts to allow this
money to be spent on k-12 private and parochial school
tuition because it provides no benefit to most parents. The
tax-free savings are negligible and 90 percent of parents have
their children in the public scheols which don’t charge
tuition. Poor famulies have no way to take advantage of
Education Savings Accounts. When a similar bill was being
considered in Congress the President said he would veto it.




>rate
Accountability
Systems

Would require ach state 1o establish 11s OWn accountability system so
long as that system has standards in math, English, science, and history.
Each state would also have to conduct annual assessments for students in
grades 3-8 in reading and math. States will be able to choose their own
tests and the federal government will share equally in the cost of
administering them. States will also have to have a “commitment” to
reward schools for success and sanction them for failure,

States would also have to put in place an “array of responses™ for low-

‘performing schools including restructured management, personnel

changes, state takeover of schools and/or districts, or the transfer of
education dollars to the parents and the implementation of a choice plan.

UNQET current faw states are required to have accountaviiry =
systems in place by 2001 to measure performance of Title T
schools/students against state standards in at least math and
reading/language arts by 200]. Students must be assessed at
a minimum at some point during grades 3-5, 6-9, and 10-12.
States bear the cost of their testing program although through
Goals 2000 the federal govemment helped states dcvelop

- standards.

Requires results that can be disaggregated by demographic
group by 2001.

Current law establishes a process for school and school
district improvement that requires that (1) districts identify
schools not making adequate progress for two consecutive
years; {2) identified schools revise Title I plans in the year
after being identified; (3) school districts help the identified
schools to improve and ultimately take corrective action
against schools that consistently fail. Corrective actions
include curtailing a schools decision-making authority,
transferring staff and/or students to other schools, or
reconstituting the school. States use a similar continuum
with regard to failing school districts. :
The President’s ESEA reauthorization proposal requires a
change in Title I plan within three months of a school being
identified for improvement with school district intervention
beginning immediately. And, a school district may take
corrective action at any time after a school is designated for
improvement.

The President’s ESEA reauthorization proposal sets aside 2. 5
percent allocation at the state level (about $200 millien total)
for states and school districts to carry out corrective action
and help low-performing schools. States reserve a share of
this money but the majority is sent to the district level to
facilitate rapid action.

The President’s ESEA reauthorization proposal states that
corrective action must include at least one of the following
measures: implementing a new curriculumn, redesigning or
reconstituting the school, reopening the school as a charter
school, ar closing the school. State and districts must also
allow students to transfer out of schools identified for
corrective action and must provide transportation or cover
transportation costs for these students to attend other public
schools. :




nauonal resang

10 recerve Tederal aolars states would nave to participate In {at reqeral
expense) an annual National Assessment of Educational Progress (NAEP)
exam or its equivalent for grade 4 and 8 reading and math. States could
use another test in lieu of the NAEP (at their own expense) if they can
show that the results can be reliably equated with the NAEP test.

1ne PTesIdent proposea Crealing a voIUNIary nauonat 1est i - -

4*.grade reading and 8"-grade math linked to the NAEP test.
The Republican controlled Congress failed to enact his
proposal,

Governance of
the NAEP Test

Make the NAEP “politically independent™.

. member of the board.

Section 412 of P.L. 103-382 the Improving America’s
Schools Act of 1994 clearly makes NAEP politically
independent stating by establishing a governing board whose
members serve 3 year terms (not to exceed to terms) and
requiring that, “the Secretary and the Board shall ensure at all
times that the membership of the Board reflects regional,
racial, gender, and cultural balance and diversity and that the .
Board exercises its independent judgment, free from
inappropriate influences and special interests.”

Membership of the Board is made up of two Governors, or
former Governors, who shall not be members of the same
political party; two State legislators, who shall not be
members of the same political party; two chief State school
officers; one supenntendent of a local educational agency,
one member of a State board of education; one member of a
local board of education; three classroom teachers
representing the grade levels at which the National
Assessment is conducted; one representative of business or
industry; two curriculum specialists; three testing and
measurement experts, who shall have training and experience
in the field of testing and measurement; one nonpublic
school administrator or policymaker; two school principals,
of whom one shall be an elementary school principal and
one shall be a secondary school principal; and four
additional members who are representatives of the general
public, including parents. The assistant secretary for
educational research and improvement serves as a non-voting

State Reward
Fund

Establish a $500 million fund to award over 5 years to states that
demonstrate substantial and valid progress on state assessments as

“verified by NAEP. Rewards will be based on or more of these goals:

Closing the achievement gap by raising the achievement of disadvantaged
youngsters, increasing overall student performance by raising the
achievement of all students, increasing opportunities for advanced
academic achievement by increasing the numbers of students deemed
proficient on NAEP, raising SAT/ACT scores, and increasing the number

The President’s proposal for ESEA reauthorization
authorizes rewards for states that have demonstrated
significant progress on the NAEP test.




0T STUACITS WNO Pass Al Or LIICIMALIONAL SACCAIauICae SXAms.

-

Penalize Failing
States

States that fail to demonstrate improvement will have the administrative
portion of their federal funding {(approximately 5 percent of the total)
withdrawn and redirected into a charter school grant fund.

The President’s Education Accountability Act contains
sanctions for states that persistently fail including terminating
administrative flexibility or withholding administrative

~ funds.

School Report
Cards

States will be required to provide school by school report cards showing
assessment results disaggregated by race, gender, poverty, and English
proficiency.

The Education Accountability Act which the President
announced in his 1999 State of the Union address and
transmitted to Congress as part of his ESEA reauthonzation
proposal has a school report card component which requires
reporting on assessment results {(disaggregated), teacher
qualifications, and school safety.

Charter School§

Creates a $3 billion “Charter School Homestead Fund™ to support $3
billion 1n loan guarantees 1o private lenders to help upgrade or establish
2000 charter schools. Priority will be given to states with charter school
laws requiring high standards and accountability, school site personnel
decisions (hiring and firing) and reward teachers based on performance.

The President was one of the earliest supporters of charter
schools dating from when Ted Koldere first articulated the
idea in a paper for the Progressive Policy Institute. When the
President was first elected there was only 1 charter school
operating, this school year there will be more than 1700. The
President has invested $235 million in grants to charter
schools and his balanced budget request calls for an

additional $130 milEion_for FY 2000.




THE WHITE HOUSE
WASHINGTON

April 1, 1999

MEMORANDUM TO THE PRESIDENT

FROM: Charles F.C. Ruff, Bruce Reed, Elena Kagan, Daniel Marcgg’/
RE: Petition for certiorari in Helms v, Picard

This is to advise you of a difficult decision that the Solicitor General must make
concerning whether to seek review by the Supreme Court of a Fifth Circuit decision holding that
a federally funded program under which public school authorities lend computers and other
instructional materials to sectarian elementary and secondary schools violates the Establishment
Clause of the First Amendment. The Solicitor General feels strongly that a petition for certiorari
should not be filed, and Secretary Riley feels strongly that one should be filed. We are trying to
develop a middle course that would serve the Secretary’s needs by making clear to the Court that
we believe that it needs to revise its Establishment Clause jurisprudence to permit programs of
this kind while also reflecting the Solicitor General’s view that this particular case may not
present the best vehicle for doing so. (If the Solicitor General is to file a petition for certiorari
seeking to overturn the Fifth Circuit’s decision, he must do so by April 13.)

In Helms v. Picard, a case arising in Jefferson Parish, Louisiana, the Fifth Circuit held
that a provision of Chapter 2 of the Elementary and Secondary Education Act (ESEA) that
authorizes local educational agencies (LEAs) to use federal funds to purchase computers and
other materials for loan to private schools, including sectarian schools, is, as applied, in violation
of the Establishment Clause. (That ESEA provision was replaced by a similar provision in Title
VI of the Improving America’s Schools Act of 1994.) The U.S. Department of Education, as
well as the Louisiana and the Jefferson Parish public school authorities, were defendants in the
case and are subject to an ongoing injunction.

‘In Helms, the Fifth Circuit found that two longstanding Supreme Court precedents --
Meek v. Pittenger, 421 U.S. 349 (1975), and Wolman v, Walter, 433 U.S. 229 (1977) -- dictated
the conclusion that the Title VI/Chapter 2 program is unconstitutional. In those cases the
Supreme Court struck down state laws that authorized public authorities to lend instructional
" equipment and materials to private schools, including sectarian schools, reasoning that such
materials -- unlike secular textbooks, the lending of which to sectarian schools the Court had
upheld in Board of Education v. Allen, 392 U.S. 236 (1968) -- could be used directly in aid of
the sectarian enterprise of parochial schools. The Fifth Circuit rejected arguments that the Title
V1/Chapter 2 program was distinguishable from those held unconstitutional in Meek and
Wolman and also rejected arguments that Meek and Wolman had been repudiated or modified by
the Supreme Court itself in later decisions -- particularly Agostini v, Felton, 521 U.S. 203
(1997), in which a closely divided Court upheld the constitutionality of using Title [ ESEA funds
to send public school teachers into private sectarian schools to provide remedial education to



disadvantaged children.

The Fifth Circuit’s decision conflicts with an earlier decision of the Ninth Circuit in
Walker v, San Francisco Unified School District, 46 F.3d 1449 (1995), upholding a similar Title
- VI/Chapter 2 program. In Walker, the Ninth Circuit found that Meek and Wolman were no
longer good law in light of later Supreme Court decisions, particularly Agostini, that the Ninth
Circuit viewed as establishing the principle that the Establishment Clause simply required
“neutrality” between secular and religious schools in‘the provision of government aid.

The Solicitor General believes that, although it is important to persuade the Supreme
Court to revise its Establishment Clause jurisprudence to permit programs of this kind, this is not
the appropriate case in which to ask the Court to take that step. His reasoning is basically as
follows: While the Supreme Court (most notably and recently in Agostini} has opened the door
to some forms of assistance by public authorities to sectanian schools (or their students), its
decisions have not called into question its longstanding holdings that direct aid to the sectarian
school enterprise -- even on a “neutral” basis -- is forbidden. Under current law, the provision of'
instructional materials that are capable of use by the sectarian school for religtous purposes is
forbidden, and if we seek Supreme Court review, we will have to ask the Court to overrule, at
least in part, the Meek-Wolman precedents.

The Supreme Court could be asked to overrule these precedents on one of three theories.
First, we could embrace the “neutrality” principle advocated by Justices Rehnquist, Scalia, and
Thomas, and argue that the Court should allow direct aid to parochial schools so long as it does
not prefer one religion to another and does not favor the religious over the non-religious.
Second, we could urge the Court to abandon its treatment of elementary and secondary sectarian
schools as “pervasively religious” institutions, regarding them instead -- like religiously-
affiliated universities -- as institutions in which the secular and the sectarian aspects of operations
can easily be kept separate. The Solicitor General believes that neither of these broad arguments
would be successful or should be made, and we and the Department of Education agree.

There is a third, less radical argument that the Solicitor General believes can and shoutd
be made in an appropriate case. This argument would not challenge the principle that the
Government cannot directly aid the religious mission of a sectarian school, but would urge the
Court to abandon its insistence that materials provided to such schools be “incapable of
diversion” to sectarian purposes, and substitute a test that would look to whether there are
adequate safeguards against such diversion.

Justice O’Connor is the key to the success of any such argument. Four Justices -~

- Rehnquist, Scalia, Kennedy, and Thomas -- have indicated a willingness to go this far, and
probably further, But the four “liberal” Justices -- Stevens, Souter, Ginsburg, and Breyer, all of
whom dissented in Agostini -- would almost certainly reject it.  O’Connor wrote Agostini, but
she has not gone so far as to question the principle that public funds may not be used to support
the religious enterprise of a sectarian school. The Solicitor General believes, however, that she
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could be persuaded to uphold programs such as Title VI if she were convinced that there were
adequate safeguards to ensure that the computers or other materials lent to the sectarian schools
would, in fact, be used for secular, not religious, purposes. These safeguards could take the form
of certifications by the private schools, monitoring visits by public school teachers or officials,
prescreening of library books, and sanctions for violations.

- After the Fifth Circuit decision, the Department of Education, in consultation with the

Department of Justice, did publish a Guidance on compliance with Title V], directing LEAs to
employ several safeguards to ensure that equipment and matérials lent to sectarian schools will
not be diverted to religious purposes. For the first time, this Guidance amplifies the very general
requirement in the statute and the Department’s regulations that the LEA “ensure secular use.” It
provides that the. LEA should obtain written assurances from private schools that materials will
be used only for secular purposes; should review the contents of library books lent to private
schools and conduct periodic on-site monitoring; and should ensure that vicolations are promptly
corrected, including, if necessary, removing the materials from the private school.

Nonetheless, the Solicitor General believes that Helms v. Picard is not the right case in
which to make the “adequate safeguards” argument. The case was brought in 1984, challenging
the former Chapter 2 of ESEA, and neither the ESEA nor Title VI of the 1994 statute nor the
regulations in place at the time the case was decided contained any restrictions on the use of
loaned materials other than the general requirement that the public agency ensure that the loaned
materials be used only for secular purposes. Nor had either Louisiana or Jefferson Parish
implemented an effective monitoring program to meet that requirement. Since the Solicitor
General believes that it will be difficult, even on a good record, to persuade Justice O’Connor to
embrace an “adequate safeguards” exception to the Meek and Wolman line of cases, he worries
not only that she will reject that argument, but also that she will react negatively to what she will
regard as a disingenuous argument by the Solicitor General that there were adequate safeguards
in this case. He is concerned, as well, that her unhappiness will carry over to other cases in
which we need her vote. He therefore proposes that we wait for a case in which there is a
stronger record of adequate safeguards.

Of course, if no cert petition is filed, the injunction in Helms v. Picard would remain in
effect. The Solicitor General notes, however, that the Fifth Circuit decision does not strike down
tlie statute on its face, and applies only to the particular program at issue in the Helms case,

The decision is the law only in the Fifth Circuit (Texas, Louisiana and Mississipp1), and, even
there, LEAS are free to devise other programs under Title VI. The Solicitor General hopes that
another LEA program, with more adequate safeguards pursuant to the Department’s new
Guidance, could become a more promising vehicle for winning over Justice O’Connor and, thus,
a majority of the Court. : :

The Secretary of Education and his General Counsel strongly disagree. They are
convinced that the private school community will not understand why the Administration, having
supported the legality of this program during more than a decade of litigation in the lower courts,
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is abandening them at the Supreme Court stage and allowing the Fifth Circuit decision to stand.
Indeed, Secretary Riley feels that he has made a personal commitment to the private school
groups to defend the current program. In addition, they think the Justice Department understates
the difficulty that LEAs across the country -- and certainly in the Fifth Circiunt -- will face in
devising viable Title VI programs during the time (perhaps a long time) before a better case can
be found and work its way up to the Supreme Court. They recognize that Helms v, Pjcard is not
the ideal case to present to the Court and that it is by no means a sure winner. But they are not
as pessimistic as the Solicitor General is, and they think the importance of this kind of program
from both a policy and a political standpoint should lead us to take the risk involved in
petitioning for certiorari.

' A possible middle course is suggested by the fact that some of the other
intervenors/defendants in this case are almost certain to seek Supreme Court review even if we
donot. The Solicitor General had proposed to us that, in that event, the United States should file
an opposttion to their petition for certiorari, arguing that while the Meek-Wolman precedents
need to be reconsidered by the Court, this is not the appropriate case in which to do so. But we
have begun to discuss with the Solicitor General and the Secretary a somewhat different
possibility -- one that we believe could be more acceptable to the Secretary and the private
school community while still reflecting some of the Solicitor General’s views. Instead of
opposing certiorari, the Solicitor General would take no position on whether the Court should
take the case, but would instead file a response to the intervening defendants’ petition that
emphasizes the importance of programs like Title V1, particularly in providing access to
computers for all children; explains the need for the Court to modify its precedents; presents the
“adequate safeguards” approach that we think the Court should adopt; points to the recent
Department of Education Guidance and possible additional guidance from the Department to
LEAs; and concludes that the Court has the option of taking this case and deciding this important
constitutional question on the record before it or waiting for a case presenting a record containing
more specific safeguards in line with the subsequent Guidelines.

We are not sure whether this approach will satisfy the Secretary; much depends on how
the brief is actually written. But if the basic idea in this compromise approach makes sense to
'you, we will continue to pursue it with the Secretary and the Solicitor General.
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SUBJECT: = Helms v. Picard

Attached is a draft of the brief we propose to submit on
behalf of the Secretary of Education in response to the petition
for certiorari that will be filed in this case. The Solicitor
General has reviewed a prior version. The draft will need to be
supplemented to take account of the precise content of (a) the
petition (which we have not yet seen), and (b) the President's
proposed new legislation in this area; it will also be edited to
take account of any suggestions from you and other interested
entities within the government. We believe, particularly in
light of the fact that the President will be proposing new
legislation shortly after the date by which a petition must be
filed, that this is the most effective, credible, and persuasive
way for us to support the petition. The Solicitor General would
expect to inform the petitioners of our intention on or before
Tuesday, which is the date on which a petition must be filed, and
to file ocur brief within 20 days after the petition is filed {(and
after the President's proposed legislation has been announced.}

Attachment:
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QUESTION PRESENTED :
[alternative formulations]

Whether, as applied in this case, 20 U.é.c. 7351 (b} (2} --
which permits. local educational agencies receiving federal
financial_assistance to lend secular, neutral, and nonideological
instrﬁctional equipment, instructiconal materials, and library books
purchased with that federal assistance fo nonprofit, private
schools for the benefit of their students, as part of a program
also serving public school stﬁdents and nonsectarian private school
students ~- violates the Establishment Clause-_of the First
Amendment.

| or

Whether the court below correctly analyzed the claim that the
provision of instructional eguipment and materials to sectarian
schools under 20 U.5.C. 7351 {b) {2) in Jefferson Parish, Louisiana,
viclated the Establishment Clause of the First Amendmeﬁt.

or
(Use -~ or adapt -- petitioners' formulation of the question

presented, which we have not yet seen.]

(D



OPINICNS BELOW

The opinion of the court of appeals (Pet. App. ---~- ) is
reported at 151 F.3d 347. An amendment to that opinion on
rehearing (Pet. App. ---— ) 1is reported at 165 F.3d 31%t. The

dpinion and order of the district bourt sustaining the
constitutionality of the federal program at issue in this petition
(Pet. App. ---- ) are not reported but are available at 1997 WL
35283. A previous opinion and order of the district court holding
that federal program unconstitutional as applied (Pet. App. =~—-—--
) are also not reported but are available at 1990 WL 36124 and 1994
WL 396195. ﬁ decision o¢f the district court addressing
constitutional challenges to other state and federal programs,
which are not pertinent to the quéstion presented by this petition,
is reported at B56 F. Supp. 1102.
JURISDICTION

The judgment of the court of appeals was entered on Auguét 17,
1998. A petition for rehearing was denied on January 13, 1999.
Pet. App.  -—=—— . The'jurisdiction of this Court is invokéd under
28 U.S.C. 1254(1).

CONSTITUTIONAL AND STATUTQORY PROVISIONS INVOLVED

The First Amendment to the Unitéd States Censtitution
provides, in péftinent part: ”Coégress shall make no law respecting
an establishment of'religion."

Reprinted in an appehdix to the petition (Pet. App. ----) are

20 U.S.C. 7301-7373 and pertinent parts of predecessor provisions,
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20 U.S.C. 3811-3976 (1982) and 20 U.S.C. 2911-2976 {1988) .
STATEMENT

1. This cése involves an Establishment Clause challenge to
the application, in Jefferson Earish,' Louisiana, .of a federal
program that provides federal financial assistancé'-to local
educational agencies (LEAs) for education-improvement programs, and
authorizes the LEAs receiving federal financial assistance to lend
instructional eguipment, instructional materials, and libfarg
materials purchased with that assistance'to_public and private
elementary’ and » secondary -schoois, including nonprofit private
religious schqbls. The federal program at issue here was amendea 
twice during the course of this litigatioﬁ and has had severai
titles; it is currently found at Title VI éf the Elementary and
Secondary Education Act of 1965 (ESEA), Pub. L. No. 892-10, as
amended by the Improving America's Schools Act of 1994, Pub. L. No.
103-382, 108 Stat. 3707-3716. For simplicity we will refer to the
program as "Title VI"; previous decisions in this case referred to

it as "Chapter 2."!

' When this lawsuit was commenced, the program was known as

Chapter 2 of the Education Consolidation and Improvement Act of
1981, Pub. L. No. 97-35, 95 Stat. 469-482; see 20 U.S.C. 3811-
3876 {1982) {Pet. App. ----). Subseguently, in the Augustus [I.
Hawkins—-Robert T. Stafford Elementary and Secondary Improvement

- Bmendments of 1988, Pub. L. No. 100-297, the program was amended
and redesignated as Chapter 2 of Title I of the ESEA. See 102
Stat. 203-21%9; 20 U.S.C., 2911-2976 {1988} {Pet. App. ----). In
1994, the program was again redesignated as Title VI of the ESEA,
as explained in the text. Unless otherwise indicated, references
to provisions of Title 20 of the United States Code are to the
current (1994) edition.



3

Title VI authorizes financial assistance to LEAs and fo state
educational agencies (SEAs) to implement eight kinds of "innovative
assistance" programs. See 20 U.S.C. 7351(a) & (b). Among the
kinds of programs that may be implemented with Title VI funds are
progréms "for the acquisiticn and use of. instructional and
"educational matérials, including library services and materials
(including media materials), assessments, reference mate;ials,
computer software and hardware for instructional use, and other
curricular ﬁaterials which are tied to high academic standards and
which will be used to improve student achlevement and which are
part of an overall education réform program." 20 U.S.C.
7351 (b} (2}. As pertinent here, LEAs may use Title VI funds to
pur;hase Computer haxdware and softwire for instructional use,

supplemental instructional materials, and library materials.?

?  When this case was commenced in 1985, the permitted purposes

of financial assistance under the program were somewhat
differently focused. In particular, the program then expressly
‘permitted LEAs to use federal funds for (among other things) the
acquisition and utilization of "instructional equipment and
materials suitable for use in providing education in academic
subjects for use by children and teachers in elementary and
secondary schools." 20 U.S$.C. 3832(1){B}) (1982). LEAs could, at
that time, use federal funds to purchase instructional equipment
such as slide projectors, cassette players, and filmstrip
projectors, as well as computers., Since the 1988 amendments, the
statute no longer broadly allows LEAs to use federal funds to
purchase "instructional equipment," except for computer hardware,
acquisition of which is still expressly authorized. 20 U.S.C.
2941 (b) {(2) {1988); 20 U.s.C. 7351(b) (2). Both before and after
the 1988 amendments, Title VI permitted LEAs to lend computer
equipment for instructional purposes to private schcols.

Further, computer equipment lent to private schools has been at
the center of this case since the beginning. See Complaint para.
41 {Dec. 2, 1985) (challenging loan of microcomputers to private
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Title VI requires that LEAs ensure that children enrolled in
private nonprofit schools (as well as those in public schodls) have
the ppportﬁnity to benefit from programs financed with Title VI
assistance. = See 20 U.s.C. 7312, 7372. Moreover, Title VI
expenditures by LEAs for private school children must "be equal
(consistent with the number of children to be served) to
expenditures * * * for children enrolled in the ﬁublic schools of
the [LEA}, taking into account the needs of the individual children
and other factors which relate to such expenditures.“. 20 ﬁ.S.C.
7372 (b).

Any benefit pfovided to children in pgivate schools, however,
must be secular, and must not take the place of anf services,
equipment, or materials that the private school would cffer or
obtain in the absence of federal assistance. Thus, Section 7372
expressly provides that LEAs "shall provide for the benefit of such

¢

children in such [private] schools secular, 'neutrél, and

nonidecleogical services, materials, and ‘equipment.” 20 U.S.C.

7372 {a) {1} (emphasis édded). Title Vi.also requires that the
control of all Title VI funds "and title to materials, equipment,
and préperty * * * shall be in a public agency * * * and a public
agency shall adminiéter such funds and properﬁy."_ 20 U.s.C.

7372(c) (1}). In addition, any services provided for the benefit of

schools for use'by teachers and students); First Amended

. Complaint para. 43 {(Jan. 13, 1987) {(sanme); Second Amended

Complaint para. 50 (Nov. 1, 1988} (same}.
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private school students must be provided by "a public agency" or by
a contractor who, "in the provision of such services is independent -
of such private school and of any religious organizations." 20
U.S.C. 7372 (c) (2) . Further, Title VI funds for 'innovative—
assistance programs must supplement, and in no case supplant, the
level of funds that, in the absence of Title VI funds, would be
made available for thbse programs from "non-Federal sources." 20
U.5.C. 7371(b).

' ‘Title VI.exhibits a strong preference for local control in
determining how Title VI funds shall be used, as long as.the uses
fall within the permitted ones set forth'in the statute. The
statute's findings and statementlof purpcse explaih that, although
"[tlhe basic responsibility for the administration of funds made
available under ([Title VI] is within the State educational
agencies, " it is "the intent of Congress that the responsibility be
ca:ried out with a minimum of paperwork,” and "the responsibility
for the design and implementation of programs assisted under [Title
"VI] will be mainly that of [LEAs], school superintendents and
principals, and classroom teachers and suﬁporting personnel.” 20
U.S.C. 7301 (c}). Although funding under Tifle VI is aliotted to the
States, the States musf distribute at least 85% of that funding to
LEAs, according to the relative enroilments of students in public
and private schools within each school districts. 20 U.S.C.
7312 {a). Finally, subject to the limitations and requireménts of

the statute ({including its requirements that any benefit for
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private school children be secular and ndt supplant benefits from
non-federal sources), the LEAS "shall have complete discretion in
determining how funds * * * shall be divided among the areas of
targeted assistance” that are the permissible uses of federal
funds. 20 U.S.C. 7353(¢). The Secretary of Education ‘is given
authority to issue regulations "only .to the extent that such
regulations are necessary to ensure that there is compliance with
the specific requirements and assurances reqguired by ([(Title VII."
20 U.8.C. 7373 (b}.

An LEA that wishes tc receive federal funds for innovative~
assistance programs must present an application to the pertinent
SEA. The SEA shall certify the LEA's application for funds if the
.application explains the pianned allocation of funds among the -
eight permitted innovative assistance purposes, sets forth the
allocation of funds reguired to assure the participation of private
school children, and prqvides assuranée Qf cempliance with the
statute's various requiremenﬁs, including .the requirement of
- participation of private school children in secular benéfits under
the program.. 20 U.s.C. 7353(3}{1)(A]~(B)f {(3}. The LEA must ‘also
agree to keep recoras sufficient to permit the SEA to evaluate the
LEA's implementation of the program. 20 U.S5.C. 7353(a) {4). IThe
statute does not provide for review by the Department of Education
of the LEA's application for Title Vi funds.

‘The Department of Education's Title VI regulations reemphasize

‘the statute's limitations on assistance that may be provided to



children at private schools. Those regulations explain Ithat
services obtained with federal funds must supplement, and not
supplant, services that the private schobl would otherwise provide
their schoolchildren, 34 C.F.R. 299.8(a): and fhgt the LEA must
keep title to all property and equipment used for the benefit of
private school children, 34 C.F.R. 289.9(a). In addition, the.
regulations require that the public agency ‘“ensure that the
equipment and supplies placed in a private school * * * [alre used |
-only for propef purposes of the progfam." 34 C.F.R. 299.9(c} {1).
As explained below, the Department has recently issued further
guidance for LEAs on the participation of private school children
in Title VI, addressing in partiéular procedures that should be
followedland safeguards imposed by LEAs to ensure that Title vl
benefits afforded té private school children are secular. See pp.
---, infra. |

2. In Loulsiana, the State Bureau of Consolidated”
Educaticnal Programs, which was headed by Dan K. Lewis duriné the
relevant periodé of this litigaticn, administers the Louisiana
Title VI program. After Louisiana receives its Title VI funds from
the federal government, the SEA allocates 80 percent of the funds
ito LEAs. Eighty-five percent of those funds are allocated to LEAs
based on the number of participating élementary’_and secondary
school students in both public and private schools, and 15% 1is
allocated based on the number of children from low-income famillies.

i

Pet. App. ----.
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For fiscal year 1984-1985 (immediately before this lawsuit was
" commenced), the Jefferson Parish Public School System (JPPSS)
recéived $655,671 in Title VI funds. Approximately 76% of that
money (3456,097) was used for equipmeht,_materials, and services at
public schools in the JPPSS, and the remaining amount ($199,574)
was used féf Title VI-programs provided to studenfs at private
schools in the district. Peﬁ._App. ~~;-. In the 1986-1987 fiscal
yéar, the JPPSS received $661,148 in Title VI assistance,.
Apprbximately 32% of that amount ($214,080) was used to provide
Title VI benefits to private school children in the diéfrict. of
the $214,080 budgeted for private school children, $%4,758 was
spent to provide library and media materials, and $102,862 Qas
spent for instructional equipment. Pet. App. =-~---. With respect
to the State of Leouisiana as a whole, abkout 25% of the total Title
VI funds was used for children in private schools. Pet. App. ————

The Louisiana Department of Education "never transmit[ted]
dollars to [any] non—public school." Pet. App. ————; Moreover,
because "the statﬁte'requires that a public authority retain title.
to all Title VI equipment, sﬁch equipment was only provided on loan
to private schools, and the ultimate authority and control over

those items always-rested with the public school system, not the

1
1

H

private schools. Pet. App. ----.
The SEAR and the LEA monitor private schools' use of Title VI
equipment and materials to ensure that they were used for purpbses

consistent with Title VI, including the requirement that they not
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be used for religious purposes. Title VI Guidelines.issued by the
Louis;ana SEA emphasize to the LEAs that "the LEA must ensure that
[Title VI] equipment and materials * * * are used -for secular,
neutral and non-ideclogical purposes:" Gov't Exh. D=4 in Opp. to
Resp. Mot. for Summ. Judg. (State Guidelines) 22. The State
Guidelines suggest that LEA representétives visit each private

school site at least yearly and check the materials ordered to

ensure that they are secular, neutral, and nonideclogical. Ibid.

Representatives of the SEA visit each LEA evefy two years to
monitor the LEA's implementation of the Title VI program, including
the LEA's compliance with statutory requirements. Pet. App. —--—--.
In those monitoring visits, the SEA examine whether the services,
material, and equipment provided to private schools are secular,
neutral, and nonideological. State Guidelines 22. In addition,
the SEA encourages LEAs to have religious schools sign written
assurances that Title VI equipment will not be used for religious
purposes {although, consistent with the statute's emphasis on
minimal péperwork, the State had'nog required written assurances).
Id. at 84; Pet. App. ----. The JPPSS5 had required signed
assurances from each private school that material and equipment
would be used in "direct compliancé" with Title VI. Woodward Dep.
Exh. 13.
In Jefferson Parish, Ruth Woodward, the coordinator of Title
VI programs in the JPPSS, notifiéd private schools each year of the

allotment of Title VI funds that would be available for students at
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those schools; those notices were accompanied by a reminder from
the Director of the SEA that Title VI prohibits the acquisition of
religiously oriented material. Woodward Dep. 62-63; Woodward Dep.
Exh. 3. Woodward also visited each private school every year to
discuss use of the Tifle VI equipment with a school official, such
as the principal or a librarian, and to make sure that logs of use
of Title VI equipment were kept, and that Title VI equipment was
properly marked as such. Woodward Dep. 96-98, 102—103, 111,
Woodward would specifically inquire of private school officials
whether the Title VI e@uipment and materials were -used for secular,
néutral, and nonideological purpbses. Id. at 102, 111. Library
books for use in private schools were personally selected by
wOonard and another'public school 5fficial from catélogues; they
also person%lly reviewed all requests by private schools for
library books and other instructional materials, such as
videocassettes and filmstrips, and deleted titles that might
indicate religiously briented materials. Id. at 38, 88-89; Pet,
App., -——-.

This meonitoring by state and local officials revealed
occasional lapses from Title VI's regquirement of secularity, which
were corrected. For examﬁle, Woodward ét one time recalled 191
bhooks from religious school libraries because they were "in
violation of the Title VI guidelines." Pet. App. =--—-. A
monitoring visit by the SEA to JPPSS also revealed a possible

inappropriate purchase of a religious book for a religious school
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library} which led to a recommendation by the SEA that'JPPSS be
more careful in its oversight of T}tle VI, but investigation by
Woodward disclosed ﬁhat the book in question had not in fact been
purchased with Title VI funds. Pet. App. ~-—-—-,

3. On December 2, 1985, plaintiffs Mary Helms, Aﬁy Helms,
and Marie Schneider (hereafter respondents} brought suit in
district court against federal, state, and local officiais,
claiming that several federal, state, and local programs as applied
in Jefferson Parish, Lbuisiana,'includihg Title VI, viclated the
Establishment Clause.’ Respoﬁdents did not chailenge Title VI on
its face. Rather,lthey contended that one provision, allowing
federal funds to be used for the purchase of instructional
equipment and materials, had been unconstitutionally applied in the
Parish because such egquipment and materials had been.”transferred
to ﬁonpublic schools for their use.# Second Amended Complaint q 50
{(Nov. 1, 1988). Respondents argued that this loan of instructional
equipmenf and materials to private schools violated the
Establishment Clause because {a) there were allegedly no-
safeguards in place to prevent the property lent té the private
schools from being used for religious. purposes, and (b} any
meonitoring that would be useful in pfeventing the wuse of

instructional equipment for religious purposes would create an

* Although the other challenged programs were the subject of
extensive decisions in both lower courts, they are not directly
pertinent to respondents' challenge to Title VI discussed herein,
and will not be further addressed in this brief.
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excessive éntanglement between the government and private religious
schools. Id. 9 52.

.After discoyery, the parties cross-moved for summary judgment
on the constitutionality of the Title VI program in the Pafish. In
1990, the district court initially éonciuded that the program was
unconstitutional, and granted summary judgment to respondentslon
that issue. Pet. App. ----. The court concluded (Pet. Bpp. ~~—-)
that the program was controlled by this. Court's decisions in Meek
v. Pittenger, 421 U.S§. 349 (1975), Wolman v. Walter, 433 U.S. 2292

I1977}, and Publi¢ Funds for Public Schools v. Marburger, 358 F.

Supp. 29 (D.N.J. 1973}, aff'd mem., 417 U.S. 961 (1974), which had
‘invalidated state programs that provided-iﬁstructional equipment
and_ﬁaterials to private schools.,

The government moved for reconsideration, and én January 28,
199?, the district court reversed itself and upheld the Title VI
program as applied in Jefferson Parish. Pet. App. ---=-. The
court relied heavily on the Ninth Circuit's then-recent decision in

Walker v. San Francisco Unified School District, 46 F.3d 1449 {9th

Cir. 1995), which upheld a “virtuall§ indistinguishable™ {(Pet. App.
~-=-=~3 Title VI program undér which instructional equipment;
including computers, were lent to rgligious pfivate échools. . The
Eourt eﬁphasized that, as in Walker, the instructionél equipment
and materials le;t to the private schools in Jefferson Parish'were

secular, that Title VI benefits were made available tc students on

a neutral basis and without reference to religion, and that all the
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menitoring controls in effect in Walker were also in effect in
Jefferson Parish: library books and other instructional materials
afe prescreened by the LEAR; most parochial schools sign a pledge
agreeing not to use the matgrials for religious.purposes; an LEA
official visits the private -schools every year; the SEA also
monitors the LEA's impiementation of the program; and no Titfe VI
money is ever paid directly to religiocus schools. Pet. App. ——--.
In light of those factors, the court found that the Tifle VI

program in Jefferson Parish "does not have as its principal or

primary effect the advancement or inhibition of religion." Pet.
App. -—~--.
4, Respondents appealed to the Fifth Circuit. The court ¢f

appeals reversed, and_held that Jefferson Parish's Title VI program
was unéoﬁstitutional under this Court's decision in Meek and
Wolman, Pet. App. -—---. The Fifth Circuit expressly diéagreed
with the Ninth Circuit's Halker decision upholding "a [Title VI]
program that was, in ali relevant respects,'identical to the one *
* * in Jefferson Parish." Pet. App. -

After examining this Court's decisions regarding aid to

religious schools and students, particularly Meek, Wolman, Board of

Education v. Allen, 392 U.S. 236 (1968), and Committee for Public

Education and Religious Libertyv v. Regan, 444 U.S. 646 (1980), the

court of appeals Canluded3that those decisions "drew a series of
boundary lines between constitutional and unconstituticonal state

aid to parocchial schools, based on the character of the aid
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itsglf." Pet. App. ----. Whereas Allen had upheld the loan of

textbooks to religious scheool students, Meek and Wolman, "while
both reaffirming Allen, nevertheless invalidated state programs

lending instructional materlals gther than textbooks to parochial

schools and schoolchildren.” Pet. App. ————, The court of
appeals also concluded that the "boundary lines” between
permissible and impermissible aséistance based entirely on the
character of fhe éid was reaffirmed by Regan, which upheld aid to
religious schools for the administration of standardized tests
develcped and required by the State, -and which "clarified that Meek
only invalidates a particular kind of aid to parochial schools --
the loan of instructional materials."  Pet. App. -———-.

The court rejected two arguments that these absolute "boundary
lines" based on the'character of the aid are inapplicable to this
case. First, it concluded that the Ninth Circuit, in Walker, had
erred in attempting to distinguish Meek and quman on the grouﬁd
that the programs struck down in those casés "directly targeted
massive aid to private schools, the wvast majcocrity of which were
religiously~affiliated," whereas Title VI is a "neutral, generally:
applicéble statute that provides benefits to all schoolsf'of which
the overwhelming beneficiaries are nénparochial schools."” Pet.
App. ——;—{internal guotations omitted). That reading of Meek and
Wolman was flawed, the court concluded, because the programs at
issue in both casés were specifically, designed to ensure that

private schoolchildren would benefit from educational benefits
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equivalent te the Dbenefits otherwise received by public
schoolchildren., Pet. App. ~---.
Second, the Court concludéd that Meek and Wolman had not been

called into gquestion by Agostini v. Felton, 521 U.S. 203 (1997);

which upheld a federal program under which public school teachers
may provide supplemental instruction to religious school students

at those students' schocols. "Agostini does, it is true, discard a

premise on which Meek relied -—- i.e., that 'substantial aid to the

education function of the sectarian schools necessarily results in
aid to the sectarian school enterprise as a whole.'" Pet. App. --
-—{quoting Meek, 421 U.S. at 306) (emphasis added by court of
appeais; brackets and ellipsls omitted). But, the court stated,
Agostini "“does not replace that assumption with the oppgsite
assumpfion; instead, Agostini_only goes so far as to 'depart ffom
“he rule that all government aid that directly aids the educational
function of religious schools is invalid.'" Pet. App. =----
(quoting Agostini, 521 U.S. at 225) (emphasis added by court of
appeals; brackets and ellipéis omifted). Agostini, the court
concluded, "says nothing about the loan of instructionai materials
to parochial schools and we therefore do not read it as overruling
IMQQK or Wolman.” Pet. App. —~-—-. |

Applying Meek and Wolman to this case, the court then
concluded that Title VI Qas' unconstituticnal as applied in
Jefferson Parish "to the extent that {it] permits the loaning of

educational or instructional equipment to sectarian schools." Pet.
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2pp. ----. _The court;s pfohibitory decree "encompasses such items
as filmstrip projectors,'overheaa projectors, television ;ets,
noction pictﬁre projectors, video caséette reﬁorders,' video
camcorders, computers, printers, phonographs, slide projectors,
etc.” 1Ibid. The decree also “necessarily prohibits the furnishing
[to such schools] of library books by the State, even from
prescreened lists.” Ibid. The court could "see no way to
distinguish library books from the 'periodicals . . . maps, charts,

sound reccrdings, films, or any o¢theris] printed and published

materials of a similar nature' prohibited by Meek.” 1Ibid. {quocting
Mggg, 421 U.S. at 355) {brackets omitted). "The Supreme Court has
only allowed the lending of free textbooks to parochial .schools;
the term 'textbook' has generally been defined by the case law as
'a book which a pupil is required to use as a text for a semester
or more in a particular class he legally atfends.' We do not think

library bocks can be subsumed within that definition.” Ibid.

{(gquoting Allen, 392 U.S., at 239 n;l) (citation omitted).

5. The government petitioned for rehearing and suggested
rehearing en banc of the couft-of appéals' decision. Although one
of the judges on the court of appeals called for an en banc peoll,
the court denied both rehearing and réﬁearing en banc. Pét. App.
~—~~~_, The panel amended its decision{ however, to make clear that
the acqguisition of textbooks with Title VI funds for use by
religious schools 1s not prohibited by its decree. Ibid.

6. In February 1999, the Department of Education issued
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amended guidance for SERs and LEAs on various aspects of Title VI,
including the statutory requirement that all services, equipment,
and materials made available_to private school students be secular,
néutral, and nonideological. See Pet. App. ----. The Guidance
explains that LEAs "should implement safeguards and procedures to
ensure that Title VI funds are used properly for private school
children." Pet. App. ----. First, "it is critical that private
schodls cfficials understand and agree to the limitations on the
use of any equipment'and materials located in the private school.”
Ibid. To that end,
LEAs should obtain from the appropriate private school
official a written assurance that any equipment and materials
placed in the private school will be used only for secular,
neutral and nonideological purposes; that private school
personnel will be informed as to these limitations; and that
the equipment and materials will supplement, and in no case
supplant, the equipment and materials that, in the absence of
the Title VI program would have been made available for the

participating schools.

Ibid.

Second, the Guidancglmakes clear that the LEA-"is responsible
for enéuring that any equipment and materials placed in the private
school are used only for proper purposes." Pet. App. - fhus,
tﬁe LEA should "determine that any Title VI ﬁaterials'* * * are
secular; ﬁeutral, and nonideéldgical, * * * mark all equipment and
materials with Title VI funds so that they are clearly identifiable
as Title VI property of the LEA[,] [and] * * * perform periodic on-
'site monitoring of the use of the equipmenﬁ and materialsf,] * * *

includ(ing] on-the-spot checks of the use of equipment and
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materials, discussions Qith private school officials, and a review
of any logs maintained." Pet. App. ----. The Guidance also states
thaf-the Department of Education bkelieves that, to monitor private
schools' compliance with the requirements of Title VI, “it isla
helpful practice for privaté schocls to maintain logs to document
the use <5f Title VI eguipment and materials located in their
schools." 1bid. Furthermore, the Guidance emphasizes that LEAS
""need to ensure that, if any viclations occur, they are corrected
at once. An LEA must remcve eguipment and materials from a private
school immediately 1f removal is needed to avoid unauthorized use."
Ibid.
ARGUMENT
[Petiticoners contend/ The Secretary agrees/[If_petitioners
take extreme position] It is not necessary to go so far in order to
conélﬁde that the decision below warrants review.]
.The court oflappeals has read this Court's dec¢isions in Meek

v. Pittenger, 421 U.S. 349 (1975}, and Wolman v. Walter, 433 U.S.

229 (1977), to require invalidation of an Act of Congress, insofar
as that statute haé been applied to authorize the loan of
instructional equipment, instructional materials, and library
materials for the benefit of religious school students. Moreover,
the court of appeals held that its conclusion was compeiled by the
character of the aid alone, irrespective of whether the aid was

accompanied by safequards designed to prevent the equipment and
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materials lent to religious schools from being diverted to
religious purposes. That decision substantially impairs the
effectiveness of Title VI and similar programs.of federal aid to
education in the Fifth Circuit, and it conflicts directly with a
decision of another'circuit. Accordingly, while we agree that Meek
and Wolman may be read as the cosrt of appeals réad them, we submit
that a categorical rule prohibiting the lcan of all instructionalj
equipment and materiais to religious schools, without regard to the
adequacy of any attendant safeguards or whether the aild 1is
supplementary to’rather than & direct subsidy of the. religious
school's core educaticnal program, is not necessary to secure what
this Court has identifiea as the fundamental principles df the
Establishment Clause. |
1. The court of appeals read this Court's decisions in Meek
and Wolman as establishing a categorical 'prohibition against
lending instructional equipment dr materials or library materials
purchased with public funds to religious schools. The court
rejected the argument Ithat such loans c¢ould be made if they
supplemented, rsther fhan supplanting, the basic educational
mission of the sshools, and 1f safeguards were established to
prevent_the loaned materials from béing.diverted'to reiigious
purposes. | |
That hqld;ng does not prohibit the Secretary of Education
from distributing funds under the statute to Louisiana, nor does it

prohibit the state and local educational agencies from providing
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other forms of Title VI assistance to religious school students in
Jefferson Parish. See 20 U.S.C. 7351(b) (listing the authorized
innovative-assistance programs).® The assistance it prohibits,
however, 1is precisely the form of federal assistance that haé in
recent years been the most important to both public and private
schools [is this’ true?. cite?] Moreover} Iit is the form of
assistance that will be even more important iﬁ the future, in the
effort to make computer-assisted. learning available to all
children. Indeed, the President has recently proposed legislation
that would substitute for the broad menu of aid categories in Title
VI a program specifically designed to provide advanced computer
techﬁologies to every classroom. [explain relationship of new
statute to old Title.B and to old title 6; of course we can't Say

this until after it is announced.]
Because of resource constraints, it is not feasible to provide
this kind of assistance by lending computers or software directly
to each student, in a manner similar to the textbook-loan program

upheld in Board of Education v. Allen, 392 U.S. 236 .(1968).° Nor

is it feasible to hire public school teachers to supervise the use

* But other forms of innovative-assistance programs authorized

under Title VI, such as grants for school reform and
effectiveness programs, see 20 U.S.C. 7332(b) (3}, (7), (8), might
raise Establishment Clause problems if applied to religious
schools, because they would result in money being provided
directly to such schools for schoolwide improvement.

SIThe funding in this case was less than seven dollars per
-student per year. See Pet. App.
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of Title VI instructicnal equipment_and materials by students at -
religious schools, so as to bring the program under Agostini v,
Felton, 521 U.S. 203 (19927), which permits public school teachers
fo give instruction to religioug school students on religious
school premises.® In practical effect, therefore, the court of
appééls has invalidated the kind of federal assistance that 1is
most central to the effort to bring modern technology to all
students.”

2. The court of appeals’' decision conflicts directly

with the Ninth Circuit's decision in Walker v. San Francgisco

Unified School District, 46 F.3d 1449 {9th Cir. 1995), which upheld

a "virtually indistinguishable” Title VI program (Pet. App. ----}.

In that case, as in this one, private schools were lent various

forms of instructional equipment and materials, including computer

equipment; the schools were also lent library ‘'books and

I

_ ® For the same reason, it would also be difficult, if not
impossible, to hire public schocl teachers to give religious
school students benefits under other Title VI programs, such as
those designed to improve higher-order thinking skills or to
combat illiteracy. See 20 U.S5.C. 7352(b) (4), (5).

’  The court of appeals' ruling that the ‘government may not
provide  religious schools with any aid in the form of
instructional eguipment or materials or library materials may
have implications for other federal education programs as well.
The Telecommunications Act of 1996 requires the Federal
Communications Commission to develop pelicies to ensure that
schoclrooms, including schoolrooms at nonprofit private schools,
have access to computer networks at discounted rates. See 47
U.S.C. 254(b) (6}, (h)(1)(B), (h)(2){A), and (h) (5) (A) (Supp. II
1996} .



22

instructional materials, selected %rom prescreened lists to ensure
their secularity. 1Ibid. The Ninth Circuit upheld the program,
concluding in particular that it did not have the primary effect of
advancing:religion because the benefits under the program Qere
‘available on a neutral basis Qith@ut reference to religion, and
because "contrcls are in place to prevent [Title VI] benefits from
being diverted to reiigious instruction." Id. at.1467.

| The Ninth Circﬁit's decision i1s not distinguishable from the
Fifth Circuit's decision in this case on the ground that the Ninth
Circuit found that the Sah Francisco program had adequate controls
to prevent the diversion of instructional equipment to religious
purposes.® With one possible e#ception, theose controls do not

appear to have been significantly different from the controls in

place in Jefferson Parish.? Indeed, even though the court of

! The Ninth Circuit did not consider itself bound by Meek and
Wolman because it read this Court's subsequent decisions as
effectively overruling those decisions. [CITE] We do not suggest
that the Ninth Circuit acted properly in doing so. See Agosinti,
521 U.S. at _ {emphasizing that only this Court has the
prereogative of overruling its own decisions, and that lower
courts should follow those decisions unless and until they are
overruled by this Court).

The possible exception relates to computer equipment, for the
Ninth Circuit noted that, at one point, computers lent to private
schools under Title VI had been "locked" for use only with
prescreened software, thus ensuring that they could not be
diverted to use with religiously-oriented software. See Walker,
46 F.3d at 1464. It deces not appear, however, that other
instructional equipment lent to religicus schools, such as
overhead projectors and videocassette players, were similarly
"locked" for use .only with prescreened materials. See ibid.



23
appeais in this case was aware that the program in Walker had in
place various controls, it found the two programs to be, "in all
relevant respects, identical." Pe;. App., mee-,
" More importantly, under the court of appeals' decision in this
case, the existence or extent of any such ‘cohtrols is simply

irrelevant to the constitutional question, for the Fifth Circuit

read Meek and Wolman teo hold that the permissibility.of aid to the
educational function of a religicus school is dependent.eﬁtirely on
the natﬁre of the aid. See Pet. App. ----. Thus, even if the
JPPSS did have in place controls equivalent to those examined in
the Walker decision, or even more extensive contrels giving even
greater assurance that instructional equipment could not be used
for religious purposes, that would not have affected the court of
appeais' resolution of this case. That conflict in the circuits
warrants resclution by this Court. LEAs and SEAS across the Nation
should know whether the Fifth Circuit's or the Ninth Circuit's
decision sets forth a correct understanding ¢f the constituticonal
limits on théir ability to comply with Title VI's requirement of
equitable participation by privaté school students by lénding
computer equipment and library boocks to religious schools.

3. Mggk and WOlmaﬁ-hay fairly be read as the court of
appeals read them; to prohibit flatly the locan of instructional
IeQuipmént and materiais for use by studenfs at religious.schools,
without regard to the effectivene§s of any safeguards designed to

prevent such aid from being diverted to religious purposes. It is
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questionable, however, whether such a brcad categorical rule is
necessary to secure what this Court has identified as the core

principle of the Establishment Clause that "[pjublic funds may not

be used to endorse [a] religious message." Rosenberger v. Rector

and Visitors of Upniv. of Va., 515 U.S. 819, 847 (1995) (O'Connor,

J., concurring); see alsc Bowen 'v. Kendrick, 487 U.S. 589, 623

(1987) (Q'Connor, J., concurring) ("any use of public funds to
promote religious doctrines violates the Establishment Clause™).?®®
Where the assistance-is appropriately limited and safeguarded, the
Constitution does not demand a more sweeping restriction
prohibiting all loans of such equipment and materials to religious
schools. Individual déviations.from such safequards resulting in
Establishment Clause violations can be redressea on a case—by—caée
basis. Cf. Kendrick, 487 U.S. at 62Q—622 (opinion of the Court);
id. at 6234624 {O'Connor, J., concurring). But it is not necessary
to presume as a categorical matter that such safeguards can never

be effective or manageable. Cf. Rosenberqefr 515 U.8. at 847

{O'Connor, J., concgurring) {("Reliance on categorical platitudes is
unavailing. Resolution instead depends on the hard task of judging
-— sifting through the details and determining whether the

challenged program offends the Establishment Clause.™); Committee

® Both cases in effect invalidated the challenged state-aid

. statutes on their face. See HWolman, 433 U.S. at 251 .n.1l8
{suggesting that safeqguards are irrelevant because "Meek makes
clear that the material and equipment are inextricably connected
with the church-related school's religious function®).
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for Public Education and Religious Liberty v. Regan, 444 U.5. 646,

662 {(1980) ("[O]Jur decisions have tended to avoid categoricél
imperatives and absolutist approaches at either end of the range of
possible outcomes.”). .Accordingly, we submit thatJthe’rule of Meek
and Wolman should be limited to cases in whicﬁ, either because the

public aid to a.religious school is not supplementary, or because

the provision of aid is not accompanied by effective safequards,

WA
there is a/ risk of diversion of resources to religious purposes.
—_— 1A T

To the extent that Meek and Wolman announce a cateégiical rule
‘prohibiting loans of instructional equipment and materials to
religious schools, those decisions rest on two rationales, both of
which are questicnable in 1light of this .Court‘s subsequent
decisions. The first raticnale is that, because religious
elementary and secondary schopls are considered pervasively
sectarian,.any aid to the educational functicon of such schools must
be conc¢lusively held ;o advance - the religious and well as the
secular aspects of the education that they.provide,'which are
deemed to be inextr;cably intertwined. See Meek, 421 U.S5. at 366;
Wolman, 433 U.S5. at 249-251. ¢

IMore recently, however, the Court has "departed from the rule
© ko that all government aid that directly assists the educa£ional
“function of religious schools is invalid.” Agestini, 521 U.S. at
225. To be sure, the Agostini c¢ase, and the cases on which it
rel;ed, involved the distinct situations of aid provided directiy

to students by public authorities in the form of cash assistance
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and instructional assistance provided directly to religiocus school
students by public personnel. Nonetheless those decisions suggest
a more nuanced rule than that announced in Meek and Wolman, so that
loans oﬁ instructional equipment and.materials to religidus schools

should not conclusively be presumed illegitimate. Indeed, much

earlier, in Committee for Public Education and Religiocus Liberty v.

Regan, 444 U.S. 646 (1980), the Court upheld a state statute
authqrizing reimbursement to private schools for the costs of
administering state-required standardized tests because "there was
no %EEEEEEE&EE——Eii%' that the examinatiocns could be used for
religious edﬁcational purpcoses, " id. at 656; see id. at 659 (noting
that the law "provides ample safeguards against excessive or
misdirected reimbursement"). The Court explained there that Meek
should not be reéd to hold "'that all loans of secular
instructional material and equipment' inescapably have the effect
of direct advancement of religion.” Id. at 661-662 (quoting
Wolman, 433 U.S. at 263 (Powell, J., concurring in part, concurring
in the judgment in part, and dissenting iﬁ part)).

Second, Meek and Wolman appear to rest also on the rationale
that any safeguards adequate to prevent the diversion of
instructional equipment and materlials to religious purposes would
require detailed supervision of religious Schools' instruction,
resulting in an impermissible entanglement between state and
religion. See Meek, 421 U.5. at 366-367 n.l6é (discussing Public

Funds for Public Schools v. Marburger, 358 F. Supp. 2% (D.N.J.
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1973y, aff'd mem., 417 U.S..8%61 (1874}, and lower court decision in

Meek) . But again, in later cases, including Agostini, the Court

has indica;ed that the stringency of its previous rules against

interaction of public and religious institutions should be relaxed.

Agostini observed that "[nlot all entanglements * * * have the
effect of advancing - or inhibiting religion,” and that

"l[elntanglement must be 'excessive' before it runs afoul of the
Establishment Clause." 521 U.S. at 233 {(also citing Kendrick, 487
U.S. at ©€15-€17); see also Aguilar v. Felton, 473 U.s. 402, 430
{(1985) (O'Connor, -J., dissenting) (“state'efforts to enéure_that
public resources are used only for nonéectarian.pﬁrpdses should npt
in thémselves serve to invalidate an otherwise valid statufe");
The danger of entanglement exists only where "pervasive monitoring"
must ‘be employed to prevent public aild from being diverted to
religious purposés.. See Agostini, 521 U.S. at 234.

Thus, the question is not (as the court of appeals believed)
whether, this Court, having "discard[ed] a premise on which Meek
rélied —-—- 1l.e. that substahtial aid to the educational function of

sectarian schools. necessarily results in aid to the sectarian

school enterprise_as a whole, " has "replace(d] that assumption with
the oggosite assumption,”™ namely that aid to religious schools is
presumptively permissible. See Pet. App. ---- {internal quotation
marks, brackefs, and ellipsis omitted). While direct material aid
to religious schools would violate the Establishment Clause if it

were so extensive as to supplant the school's own resources, or if

1
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it were not protected against diversion to religious use by

adequate safeguards, - each situation must be assessed on its own

——

facts. 1In this case, therefore, the court of appeals should have

had the opportunity to consider whether the statutory llmlts on the

e

LR — - e ———

kinds of aid perm1551ble under Tltle VI and the actual safeguards'

N —— e e e it e

put in place by the SEA and the LEA are in fact adequate to prevent

N

the dlver51on of resources. The court of appeals also should have

_-———--..______h_‘__“__‘

the opportunity to consider the Department of Education's recent
Title VI Guidance explaining the kinds of safeguards that should be
employed by LEAs administering Title VI programs (see pp. --—,

supra).'* And the court of appeals should then consider whether

such safeguards, if adequate, are in fact so intrusive that they
inhibit the ability of the religicus school to fulfill its
religious mission or bring religioas and public school authorities
into conflict over the contene of course work that may be assisteg

by the instructional equipment and materials.?

¥ accordingly, should the Court conclude that instead of the
categorical rule applied by the court of appeals a review of the
adequacy of safeguards is appropriate, the Court may wish to
remand the case to the court of appeals for further -
considération, rather than addressing for itself in the first
instance~the adequacy of ThHe sareguzrds, on which no findings
were made by thé lower court.

. —

2 The task of monitoring the use of instructional equipment
and materials at religious schools 1s not likely to require the
pervasive kind of surveillance about which the Court expressed
concern in Lemon v. Kurtzman, 403 U.S. 602, 619 (1¢71). In that
case, involving state-sponsored salary supplements for religious
school teachers, the Court observed that "a teacher cannot be
inspected once s¢ as to determine * * * subjective acceptance of
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A further important point distinguishes Title VI from the
assistance programs invalidated in Meek and Wolman. Title VI
expressly requires'tha: any assistance under that ﬁrogram (whether
for private or public schools) supplement, and not supplant,-non~
federal resources available to the school -- reflecting the
inherently-supplementary role that the federal government plays in
education. See 20 U.S.C. 7371(b); 34 C.F.R. 295.8. Moreover, the
aid actually provided under Title VI on a per-student bésis is

guite small, compared to the other resources available to private

the limitations imposed by the First Amendment," and that any
effective means to prevent religious school teachers paid by the
State from fostering religion would require "comprehensive,
discriminating, and continuing state surveillance.” 1Ibid. The
same need not be true with regard to monitoring the use of
instructional equipment and materials; schools can and do
maintain logs documenting the classes in which such equipment and
materials are used, the assignments that are carried out on them,
and the teachers who use them. Such logs could be required as a
condition of acceptance of the equipment and materials, and use
of such equipment and materials could also be limited to classes
in which the prospect of religious inculcation is relatively
minimal. Cf. Allen, 392 U.S. at 248 {"Nothing in this record
supports the proposition that all textbooks, whether they deal
with mathematics, physics, foreign languages, history, or

" literature, are used by the parochial schocls to teach
religion.").

To support its entanglement ruling, Lemon also noted the

- prospect of state audits of religiocus schools' accounts to
distinguish religious and secular expenditures. See id. at 621-
622. But even if that particular rationale has survived the
Court's subsequent decisions in Kendrick {see 487 U.S. at 616~
617) and Agostini (see 521 U.S. at 233-234), which permit some
governmental review of religious institutions’ compliance with
statutory requirements, the same danger is not present in Title
VI. An LEA would not have to examine a religious school's books
to determine whether equipment was being used for improper
purposes. The LEA could make that determination by examining the
information maintained on logs.
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schools. See Pet. App. ~---- (referring to aid provided per student

in San Francisco as "de minimis"). The aid provided in Meek, by

contrast, was "massive” (421 U.S. at 3653), and the extent of the
aid in Wolman, although less clear from the Court's opinicon in that
case, appears to have been quite éubstantial as weli. See 433 U.S.
at 233 ($88 million blennial appropriation for all auxiliary aid to
noﬁpublic schools) .

In Meek and Weolman, therefore, it was reasonable to conclude
that the aid progfams "relieved sectarian schools of costs they
otherwise would have borne in educating their students;" Zobrest

v. Catalina Foothills School Dist., 509 U.S. 1, 12 ({19983) (s0©

characterizing Meek). By contrast, becahse of the anti-
supplantation rule of Title VI and the rélatively small amount of
money spent per student, 1t 1s not ;easonable Lo conclude that
Title VI effects a "direct subsidy" to religious schools (ibid.),
.or'that participation in the Title VI program permits religious
schools to divert other resources, which would otherwise be uéed
for secular purposes, to religious use. And beéause, inladdition,
Title Vf benefits éré offered to all étudents on a neutral basis
. without reference to religion, Title VI does not creaté "a
finéncial incentive to undertake religious Iindoctrination."
Agostini, 521 U.S. at 231. Therefore, the categorical rule of Meek
-and Wolman may be limited to situations where the aid program is
not required to be supplementary of the resourées that the

religious school would otherwise have at its disposal.
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CONCLUSIQON

The petition for a writ of certiorari should be granted in
. ___,_.._._-——-""'_"'__-_-_-#-'__ - ——— . e -
order to establish that the categorical ©ban on lending

| —— ——

instructional materials or eguipment tgo religious schools,
uctionar Meleridas O : ¢ rellglol
- ) : . B “\_\_‘—‘_'_‘——-_..
articulated in Meek and Wolman, is limited to circumstances where
_——_—— - ; - I —-____-H_"‘—-—-—-_______ e
the aid to religious schools 1s more than supplementary, and where

- ——_— — ——— —

there are inadequate safeguards to protect against diversion to

| r—

. . __h--_-_-_‘__-_____““—-—_
religiocus use.
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PRESIDENT CLINTON’S PLAN TO STRENGTHEN ACCOUNTABILITY FOR |
RESULTS IN EDUCATION

In his State of the Union Address, President Clinton will announce a package of
accountability measures designed to hold students, teachers, and schools to high standards, and
to ensure that school districts and states provide students with a high quality education. These
proposals will help to lift student achievement in every public school and close the opportunity
gap by giving special attention to disadvantaged students in low-performing schools.

The President’s plan marks a sea change in national education policy -- for the first time
holding states and school districts accountable for progress and rewarding them for results.
While insisting that states and local governments retain primary responsibility for education,
President Clinton will call on Congress to make sure federal dollars support what works and not
what doesn’t. His proposal emphasizes reforms that a growing number of states, cities, and
schools across the nation are implementing and that are producing clear results,

Specifically, the President will announce that he will send Congress legislation to-
reauthorize the Elementary and Secondary Education Act to ensure that schools end social
promotion; teachers are qualified to teach the subjects they are assigned; states turn around their
lowest-performing schools; parents get annual report cards on school performance; and schools
institute effective discipline policies. '

End Social Promotion. The President’s proposal will require states and school districts to end
social promotion -- the practice of promoting students from grade to grade regardless of whether
they have mastered the appropriate material and are academically prepared to do the work at the
next level. Students who are promoted without regard to their achievement fall even further
behind their classmates, and are more likely to lack basic skills upon graduating from high
school.

To ensure that this requirement helps more students succeed, rather than simply increasing the
number held back, states and school districts would have to show how they will help students
meet promotion standards on time by (1) strengthening learning opportunities in the classroom
with clear standards, small classes with well-prepared teachers, high quality professional
development, and use of proven instructional practices; (2) identifying students who need help at
the earliest possible moment; (3) providing extended learning time, including after-school and
summer school for students who need extra help; and (4) developing an effective remedial plan,
with intensive intervention, for students who still do not meet the standards, so they can get back
on track in their schooling. : :

In 1996 President Clinton challenged every state and school district to adopt policies to end
social promotion and require students to pass high school graduation exams, Twenty six states
now have high school exit exams, and last year four states adopted policies to stop promoting
unprepared students from grade to grade. A growmng number of urban school districts, including
Boston, Philadelphia, New York City, and Washington D.C. are adopting similar policies. In



Chicago, which three years ago ended the practice of social promotion in a way that gives
students who need it substantial extended learning time, citywide math and reading scores have
gone up every year, with the largest gains among the most disadvantaged students. President
Clinton’s FY 2000 budget proposes to triple federal funding for after-school and summer school
programs (from $200 million to $600 million) to help schools ending social promotion give
students the extra help they need to succeed.

Put Qualified Teachers in the Classroom. According to the National Commission on
Teaching and America’s Future, one of the most important factors in improving student
achievement is the knowledge and skills teachers bring to the classroom. Yet every year,
approximately 50,000 individuals teach on “emergency” certificates, which means they do not
meet the standards the state has set for certification. In addition, numerous teachers teach
subjects for which they lack adequate preparation, with fully one quarter of secondary school
teachers lacking even a minor in their main teaching field. Students in schools with the highest
concentrations of poverty -- those who often need the most help from the best teachers -- are

- most likely to be in classrooms with teachers who are not fully qualified: for example, in schools
with the highest minority enrollment, students have a less than 50 percent chance of having a
math or science teacher with a license and degree in the field.

The President’s proposal will require states to adopt performance examinations for all new
teachers, requiring them to demonstrate both subject-matter knowledge and teaching expertise.
The proposal also will require states and schoo! districts to phase out, over five years, the use of
teachers with emergency certificates and the practice of assigning teachers to subjects for which
they lack adequate preparation. To support these new teacher quality standards, the proposal will
provide resources to help states strengthen teacher certification standards, test new teachers,
provide training to current teachers, and give incentives to recruit more highly qualified teachers.

Turn Around Low Performing Schools. The President’s proposal will require states to
identify the schools with the lowest achievement levels and least improvement and take
corrective action to turn them around. These corrective actions, based on a careful assessment of
each school’s needs, would include steps such as intensive teacher training, support to improve
school discipline, and the implementation of proven approaches to school reform. If these
actions do not result in improved student achievement within two years, the proposal would
require states to take additional corrective actions, such as permitting students to attend other
public schools; reconstituting the school, by fairly evaluating the staff and making staff changes
as appropriate; or closing the school and reopening it as a charter school or with an entirely new
staff, Nineteen states currently take similar actions to help improve low-performing schools, and
experience demonstrates that when these interventions carefully implemented and accompanied
by the resources to support change, schools improve and student achievement increases. The
President’s FY 2000 budget contains $200 million to help states begin taking these steps
immediately. -

Issue School Report Cards. The President’s proposal will require states to distribute to all
parents annual report cards for each school and school district, as well as the state as a whole.
The report cards will include information on student achievement, teacher professional



qualifications, class size, school safety, and other factors that will help parents to judge the
performance of the schools. Where appropriate, the report cards also will show the academic
achievement of ethnic and racial subgroups, to ensure accountability for helping all students
achieve. Thirty-six states currently publish or require local school districts to publish school
report cards, and five additional states will begin the practice in the next fwo years. A recent
report by Public Agenda, however, shows that only 31 percent of parents had seen these report

~cards. The President’s proposal will help ensure that all parents in all states have access to the
information they need to evaluate the quality of their schools and identify the areas in which
improvement is needed.

Adopt Discipline Policies. Schools must be a place of learning. President Clinton already has
challenged states, communities, and schools to take a number of steps to restore order and safety,
such as adopting school uniforms, enforcing truancy laws, and imposing curfews. But in some
schools, the breakdown of classroom discipline remains one of the biggest obstacles to learmning
and one of the greatest concerns for teachers, students, and parents alike. The President’s
proposal will require states and school districts to adopt discipline policies to make sure students
have the chance to leamn and teachers have the chance to teach.



PRESIDENT CLINTON: EDUCATIONAL ACCOUNTABILITY AND EXCELLENCE
May 19, 1999

Today, the President announced that this week he will transmit to Congress his proposal to
reauthorize the Elementary and Secondary Education Act (ESEA). This legisiation authorizes
the federal government’s largest investments in elementary and secondary education and is its
most significant effort to ensure that all children receive a quality education. This proposal will
strengthen accountability, improve teacher quality, increase school safety, expand public school
choice, promote secondary school reform, and reauthorize programs such as Title [ (aid to
disadvantaged students), bilingual education, magnet schools, and programs that support
technology in schools. ‘

ACCOUNTABILITY FOR RESULTS. The President’s ESEA proposal includes
accountability measures he announced in his State of the Union Address that for the first time
will hold school districts and states accountable for real results. The federal government spends
about $15 billion a year on our public schools. The President’s proposal will fundamentally
change the way we spend that money, to support what works and stop supporting what doesn’t.
The legislation will require states and school districts to turn around failing schools, issue report
cards to parents on how schools are doing, put qualified teachers in the classroom, adopt sound
discipline codes, and end the practice of social promotion, not by holding students back but by
providing meaningful after-school and summer school programs, smaller classes, and other early
interventions to lift them up. '

Turn Around Failing Schools. The President’s proposal will require states and school districts
to publicly identify the lowest-performing schools and intervene to turn them around. These .
interventions would include steps such as intensive teacher training, extended learning
opportunities and the implementation of proven approaches to school reform. If there is no
satisfactory improvement in student performance within two years, districts would be required to
take corrective actions, such as permitting students to attend other public schools; reconstituting
the school and making significant staff changes; or closing the school entirely and reopening it as
a charter school. Nineteen states currently take similar actions to turn around low-performing
schools, and experience demonstrates that when these interventions are carefully implemented
and accompanied by the necessary resources, schools and students make significant gains. The
President’s FY 2000 budget contains $200 million to help states take these steps immediately.

Issue School Report Cards to Empower Parents. The President’s proposal will require states
and school districts to distribute to al! parents and taxpayers annual report cards for each school
and school district, as well as for the state as a whole. These report cards will include
information on student achievement, teacher qualifications, class size, school safety, and
attendance and graduation rates. Where appropriate, the report cards will show academic
achievement by demographic groups, to help focus on the need to close the achievement gap
between disadvantaged students and their peers. Thirty-six states currently publish or require
local school districts to publish school report cards, and five additional states will begin the
practice in the next two years. A recent report by Public Agenda, however, shows that only 31
percent of parents had seen these report cards. The President’s proposal will help ensure that all
parents have access to the information they need to evaluate the quality of their schools and
identify the areas in which improvement is needed.



Put Qualified Teachers in the Classroom. Every year, approximately 50,000 individuals teach
on “emergency” certificates, which means they do not meet the standards the state has set for
certification. In addition, numerous teachers teach subjects for which they lack adequate
preparation, with fully one quarter of secondary school teachers lacking even a minor in their
main teaching field. In schools with the highest minority enrollment, students have a less than
50 percent chance of having a math or science teacher with a license and degree in the field. The
President’s propesal will require states to adopt performance examinations for all new teachers,
requiring them to demonstrate both subject-matter knowledge and teaching expertise. The
proposal also will require states and school districts to phase out, over four years, the use of
teachers with emergency certificates and the practice of assigning teachers to subjects for which
they lack adequate preparation. States would have to ensure that within four years, at least 95%
of their teachers are fully certified through regular or alternative routes, are in a program that
leads to full certification within three years or are fully certified in another state and working
toward meeting any state-specific requirements. To support these new teacher quality standards,
the proposal will provide resources to help states strengthen teacher certification standards, test
new teachers, provide training to current teachers, and offer incentives to recruit more highly
qualified teachers. '

Adopt and Enforce Sound, Fair Discipline Policies. In many schools, the breakdown of
classroom discipline remains one of the biggest obstacles to learning and one of the greatest
concerns for teachers, students, and parents alike. The President’s proposal will require states
and school districts to adopt fair, consistent discipline policies that are developed with the
participation of the school community. In the case of students who are suspended or expelled
from schootl, schools must provide appropriate supervision, counseling, and educational services.

End Social Promotion and Help All Students Meet Challenging Standards. The President’s
proposal will require states and school districts to end the practice of social promotion, not by
holding students back but by providing qualified teachers, meaningful after-school and summer
school programs, smaller classes, and other early interventions to help students succeed.
‘Students will have to demonstrate that they meet standards at three key transition points,
inchluding graduation from high school. States and school districts will need to help all students
meet challenging standards by:

Supporting Students Who Need Extra Help. To ensure that this requirement helps more students
succeed, the President’s proposal would held states and school districts accountable for: (1)
requiring early identification and intervention for students who need extra help; (2) providing all
students with well-prepared teachers who are supported through high-quality professional
development; and (3) providing extended Jearning time for students who need extra help,
including after-school and summer school programs.

Reducing Class Size. The President’s proposal will authorize continuation of his class-size
reduction initiative -- which seeks to hire 100,000 teachers to reduce class size to a nationwide
average of 18 in the early grades -- to give all students the individual attention they need to
master the basics and meet challenging standards. Congress agreed last fall to a $1.2 biltion
downpayment on class size. Over scven years, the President’s initiative would provide a total of

2



$12.6 billion to help communities across the nation hire 100,000 well-prepared teachers. Studies
show that smaller classes help teachers provide more personal attention to students and maintain
discipline; as a result students learn more and get a stronger foundation in the basic skills.

Providing Extended Learning Time: After-School and Summer School Programs. Giving
children more time to learn in enriching afier-school, weekend and summer school programs can
be an effective tool in helping all students meet Ligh academic standards and ending both social
promotion and retention. The President’s proposal will continue his administration’s strong
commitment to the 21% Century Community Learning Centers program, which provides grants to
public schoois to offer additional learning opportunities for students and community members.
The President’s FY 2000 budget provides $600 million for this progran: — triple what Congress
approved last fall.

ENSURING TEACHER QUALITY. The President’s proposal includes several measures to
improve teacher quality and put more highly trained teachers into America’s public schools.

Help Teachers Teach to High Standards. The President's proposal includes a new,
comprehensive Teaching to High Standards initiative to help schools and school districts give
teachers the tools and training they need to help students reach high standards. The initiative
would support state and local efforts to: (1) help teachers and principals align curricula and
assessments with challenging state and local content standards; (2) provide teachers with
sustained and intensive high-quality professional development in core academic content areas;
(3) support new teachers during their first three years in the classroom,; and (4) help ensure that
all teachers are proficient in content knowledge and teaching skills. This new initiative takes the
place of, and incorporates the most successful elements of, three current state grant programs: -
Goals 2000, Eisenhower Professional Developiment, and ESEA Title VI Innovative Education
Program Strategies. In FY 1999, Congress appropriated a total of $1.2 billion for those three
programs. . :

Expand Recruitment and Retention Efforts. To help meet the need for 2.2 million new
teachers over the next decade, the President’s proposal would support state and local efforts to
-recruit and retain high-quality teachers in high-need areas, including a national job bank and
effort to increase portability of teaching licenses and pensions. His proposal would also preserve
and build on the successful Troops to Teachers program, which has helped 3,000 retiring military
personnel become teachers in public schools since 1994. This expanded initiative -- Transition
to Teaching -- would provide scholarships and other support to help retiring military and other
non-military mid-career professionals to become teachers, particularly in high-poverty schools
and in high-need subject areas like math, science, or special education.

Qualified Teachers in High-Poverty Schools. In order to help ensure that students in the most
need are being taught by qualified teachers, the President’s proposal would require all new
teachers in programs supported with Title | {unds to be fully certified in the subject that they
‘teach. Within two years, teacher aides in Title I schools with less than two years of college
would be limited to non-instructional duties, while those with two years or more of college could
provide instructional ‘support and tutoring only under the supervision of a certified teacher.
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SAFE, DISCIPLINED AND DRUG-FREE SCHOOLS. The President has challenged states,
communities, and schools to take a number of steps to restore order and safety, such as adopting
school uniforms, enforcing truancy laws, and imposing curfews, and has sent Congress common-
sense legislation to keep guns out of the hands of criminals and young people. This proposal
would take additional steps to help ensure that each school is a safe, healthy, disciplined, and
drug-free learning environment that allows teachers to teach and students to learn.

Strengthened Safe, Disciplined and Drug-Free Schools Program. The Safe and Drug-Free
Schools and Communities Program represents the federal government’s largest effort to prevent
youth drug use and school viclence. Under the President’s proposal, school districts would be
expected to develop comprehensive plans that, among other things, use proven anti-drug and
violence prevention programs, collect and report relevant data, intervene with troubled youth,
and establish security procedures for schools. This proposal would also support programs that
educate students about the risks associated with guns; promote alternative schools and “second
chance™ programs for students who constantly disrupt classes; and expand character education
programs that help instill common sense values in our children.

Counseling for Students Bringing Guns to School. Under current law, schools are generally
required to expel any student who brings a gun or explosive device to school, as well as to report
that student to local law enforcement officials and juvenile justice authorities. During the 1996-
97 school year, this national policy of “zero tolerance” for guns resulted in more than 6,000
students being expelled from scheol. The President’s new proposal requires an assessment of
any student expelled for bringing a fircarm to school to determine if the student poses an
imminent threat of harm to himself or others -- in which case the student must receive
appropriate treatment before returning Lo school.

Report to Parents on Gun and Drug Incidents. Parents have a right to know that their
children are safe. The President’s proposal requires schools to give parents an annual report of
gun, drug, and viclent incidents in their child’s school. '

Emergency Response to Violence. The President’s reauthorization proposal also contains his
Project SERYV initiative -- developed with the help of the communities impacted by recent
schools shootings -- to provide immediate assistance as soon as a school-related violent or
traumatic incident occurs, through: an Emergency Response Fund to help communities meet
urgent and unplanned needs, such as additional security personnel, emergency mental health
crisis counseling, and longer-term counseling to students, faculty, and their families; and Crisis
Response Experts identified and funded by the Departments of Education, Justice, Health and
Human Services, and FEMA, who can help local officials identify and respond to community
needs. Officials from those federal agencies worked together to help schools affected by last
year’s shootings. These agencies will continue to work together as part of Project SERV.




“Educational Excellence for All Children Act of 1999”
| FACT SHEET

The President announced that he would shortly send to the Congress the “Educational Excellence
for All Children Act of 1999,” his proposal to reauthorize the Elementary and Secondary
Education Act of 1965 (ESEA). This legislation reaffirms the critical role of the Federal
Government in working with schools, school districts, and States to promote educational
excellence for all children. Every child, parent, grandparent, and taxpayer deserves high quality
public schools in their communities.

More specifically, the proposal would build on the 1994 ESEA reauthorization, which
established the core principle that disadvantaged children should achieve to the same challenging
academic standards as their more fortunate peers, by helping States, districts, schools, and
teachers use these standards to guide classroom nstruction and assessment for all students.

| (
Background '

In 1994, the Clinton Administration and the Congress began the transformation of the Federal
role in education by passing the Improving America’s Schools Act, which reauthorized the
ESEA, and the Goals 2000: Educate America Act, which supported State and local school reform
efforts based on challenging academic standards and assessments linked to those standards.
Prior to 1994, our education system had for too long condoned low expectations and low
standards for disadvantaged children, and Federal programs often reflected those expectations.
The 1994 laws established the clear expectation that all children can and should reach high

- standards. :

The two laws were built on the principle that students and schools rise to the expectations and
standards we set for them. Therefore, Federal resources were focused on helping States to
develop and implement challenging State standards for all children and to use those standards to
improve learning through a coherent and aligned system of curricula and assessments.

The 1994 laws complemented and accelerated reforms already underway i many States and
school districts, while providing a catalyst for change in States that had not yet begun setting
high academic standards. In fact, in a recent study by the General Accounting Office, many
States reported that Goals 2000 has been a significant factor in promoting their education reform

" efforts. Similarly, according to the National Assessment of Title I, about half of poor school
districts across the Nation report that Title I is “driving standards-based reform in the district as a
whole.” With 48 States, Puerto Rico, and the District of Columbia having completed the
development of State content standards for all children, it is clear that higher standards are taking
hold nationwide.

More importantly, there is strong evidence that where States have implemented standards-based
reform over a period of time—together with accountability mechanisms linked to those
standards—students have benefited. For example, North Carolina and Texas made greater gains
in math and reading on the National Assessment of Educational Progress (NAEP) than any other



. State between 1992 and 1996. Texas also showed significant progress in closing the
achievement gap between minority and white students. A recent study by RAND researchers
concluded that the most plausible explanation for these gains included the effort by both States to
align their systems of standards, curriculum, and assessments, and to hold schools accountable
for the improvement of all students.

In developing its 1999 ESEA reauthorization proposal, the Administration drew on the
experience of implementing the 1994 Act, efforts to measure program performance under the
Government Performance and Results Act, and a review of Congressionally mandated
evaluations of Title I and other programs. These efforts also were informed and enriched by
conversations with hundreds of teachers, principals, parents, community activists, and State and
local officials nationwide. Four themes emerged again and again during this process, and these
same themes are found throughout the Educational Excellence for All Children Act of 1999:

(1) firmly committing to high standards in every classroom, (2) improving teacher and principal
quality to ensure quality instruction for all children, (3) strengthening accountability for results
coupled with flexibility, and (4) ensuring safe, healthy, disciplined, and drug-free school
environments where all children feel connected, motivated, and challenged to learn and where
parents are welcomed and mnvolved. To ensure that States adopt policies and practices that
promote high quality education for all children, ESEA requires States receiving grants under the
Act to adopt policies and programs incorporating these important themes.

High Standards in Every Classroom

The next step in education improvement is to take the high standards set at the Statehouse and
move them to schools and classrooms. The Educational Excellence for All Children Act of 1999
renews the Federal commitment to high standards for all children and promotes this next stage of
standards-based reform by helping States, districts, schools, and teachers use challenging State
standards to guide classroom instruction and student assessment. The bill also supports high
standards by helping children to read well and by providing extra resources to help all students
succeed. The proposal would: '

» Raise student performance by increasing academic standards. The proposal would support
implementation of challenging standards and aligned assessments in every State. Title I of
the ESEA would continue to focus on high expectations for all children, retaining the current
statutory requirement that States establish content standards, student performance standards,
and assessments aligned with the standards by the 2000-01 school year. Title II includes a

- specific authorization to help States and school districts align instruction, curriculum,
assessments, and professional development to challenging academic standards.

¢ Implement continuous improvement and accountability based on challenging standards.
States will hold all school districts accountable, and school districts will hold schools
accountable, for continuous and substantial gains in overall student performance and in the
performance of the lowest-performing students.

e Provide teachers with up-to-date training and support through a new Teaching to High
Standards initiative. States have made great strides in developing standards, but only




36 percent of teachers report that they feel very well prepared to teach to high standards. The
Title II Teaching to High Standards initiative would help schools and school districts give
teachers the tools and training they need to help students reach high standards.

Put useful technology into schools and classrooms to help teachers teach to high standards.
The Technology for Education initiative would help teachers, particularly in high-poverty
districts, use technology to teach students to challenging State standards, for instance by
using distance learning to get challenging subject matter into all classrooms.

Strengthen the teaching of reading and reduce class size. The bill would continue the Class-
Size Reduction initiative, which seeks to reduce class size in the first through third grades to
a nationwide average of 18 students, to ensure that all students receive the individual
attention they need to read well and independently by the end of the third grade. It would
continue the Reading Excellence Act, which focuses on professional development, extended
learning time, and family literacy. Improvements in the Even Start family literacy program
would increase the intensity and quality of family literacy services, while a new initiative in
Title II would provide professional development for early childhood educators.

Emphasize math and science education by earmarking the first $300 million of the Teaching
to High Standards grants under Title II for professional development in those subjects. In
particular, these funds would help States and school districts take full advantage of new
research and cwricular materials aimed at improving the teaching and learning of
mathematics. The bill also would reauthorize the Eisenhower National Clearinghouse for
Mathematics and Science Education and the Eisenhower Regional Mathematics and Science
Education Consortia.

Improve foreign language instruction by setting a national goal that 25 percent of all public
elementary schools offer high-quality, standards-based foreign language programs by the
year 20035, rising to 50 percent by 2010. The bill would help States and districts meet this
goal by supporting the development of foreign language standards and assessments,
expanding the pool of elementary school foreign language teachers through improved
recruitment and professional development efforts, and encouraging the use of educational
technology in foreign language instruction.

Focus on promoting equity, excellence, and public school choice options for all students.
Recognizing that no one school or program can meet the unique needs of every student,
public school choice provides students with the flexibility to choose among public schools
and programs that differ with respect to educational settings, pedagogy, and academic
emphasis. Title V will support programs that can enhance options for students and parents,
including the Magnet Schools Program, the Public Charter Schools Program, and a new
authority that will fund innovative options for public school choice.

Continue to target education resources on areas of need. The bill also would continue to
target Federal elementary and secondary education resources on those students furthest from
meeting State and local standards, with a particular emphasis on narrowing the gap in
achievement between disadvantaged students and their more fortunate peers. In this regard,




the bill would also phase in equal treatment of Puerto Rico in ESEA funding formulas, so
that poor children in Puerto Rico are treated the same as those in the rest of the country for
the purpose of formula allocations.

Strengthen Teacher and Principal Quality

Qualified teachers are cntical to improving student achievement, yet too many teachers are not
provided with on-going, high-quality professional development to help them improve and build
on their teaching skills. In addition, many teachers leave the profession in their first three years,
and far too many teachers are teaching in a field in which they were not trained. In Title I
schools, an increasing number of unqualified teacher aides are providing direct instruction
without supervision by a certified teacher. To address these problems and help ensure that every
child in America has a talented and dedicated teacher who is prepared to help all children reach
high standards, the President’s bill would:

»  Help teachers teach to high standards. The Title IT Teaching to High Standards
initiative would support State and local efforts to: (1) help teachers and principals
align curricula and assessments with challenging State and local content standards;
(2) provide teachers with sustained and intensive high-quality professional
development in core academic content areas; (3) support new teachers during their
first three years in the classroom; and, (4) help ensure that all teachers are proficient
in content knowledge and teaching skills. This new initiative takes the place of, and
incorporates the most successful elements of, three current State grant programs:
(Goals 2000, Eisenhower Professional Development, and ESEA Title VI Innovative
Education Program Strategies.

¢ Support a national effort to recruit talented individuals to become principals and
support their professional development to become effective instructional leaders. The
Teaching to High standards initiative would authorize support for new and continuing
principal development and leadership.

¢ Expand recruitment and retention efforts to help meet the need for 2.2 million new teachers
over the next decade. The Teaching to High Standards initiative would support State and
local efforts to recruit and retain high-quality teachers in high-need areas. These efforts
would include, for example, the creation of a national job bank and encouraging portability
of licensure and other teaching credentials. The Teaching to High Standards initiative also
would include a priority for school districts that support teachers in their first three years of
teaching, a period when many good teachers leave the classroom. The Transition to
Teaching initiative would expand the existing Troops to Teachers program to help non-
military (as well as military) mid-career professionals become teachers, particularly in high-
poverty school districts and high-need subject areas.

e Require certification for new teachers in Title I schools. Our proposal would require all new
teachers in programs supported with Title I funds to be fully certified in the subject they
teach. By July 1, 2002, paraprofessionals with less than two years of college would be
limited to non-instructional duties, while those with two or more years of college could




provide instructional support and tutoring only under the supervision of a certified teacher.
A new set-aside for professional development in Title I would help create a career—long
professional learning environment for teachers in Title I schools.

o Strengthen the State teacher certification process. States would be required to ensure that,
within four years, at least 95 percent of their teachers are either (1) fully certified,
(2) working toward full certification through an altemnative route, or (3) fully certified in
another State and working toward meeting any State-specific requirements. States will also
be required to ensure that at least 95 percent of secondary school teachers have academic
training or demonstrated competence in the subject area in which they teach.

o Help future teachers use advanced technology to improve classroom instruction. The
Technology Literacy Challenge Fund would support sustained and intensive high quality
professional development in school districts to increase teacher capacity to create improved
learning environments through the integration of technology into instruction. The Preparing
Tomorrow’s Teachers to Use Technology initiative would support consortia of public and
private entities to train new teachers to use technology to prepare students to achieve to
challenging State and local standards '

e Train early childhood educators to prepare disadvantaged students for school. This Title If
proposal would provide grants to partnerships of professional development providers,
community-based early childhood programs, and school districts to provide high-guality
professional development to early childhood providers. The emphasis would be on research-
based approaches to professwnal development 1n language acquisition, l:teracy, and reading
development.

s Train classroom teachers to teach students with himited English proficiency (LEP). Because
. LEP students are found in more and more classrooms, the proposed amended Title VII
Bilingual Education program would support teacher education programs that develop the
ability of regular classroom teachers to teach LEP students.

Strengthen Accountability for Student Performance

The 1994 laws provided States and districts with increased flexibility to coordinate, modify, and
combine program funding and activities in exchange for greater accountability for improved
educational achievement. States, districts, and schools have begun to take advantage of this
increased flexibility, but too often without the necessary implementation of effective
accountability mechanisms. Early research suggests, however, that it is precisely those States
with the most comprehensive and effective accountability systems that are making the most
progress in increasing expectations and standards for students and schools and improving student
achievement. '

The President’s reauthorization proposal would retain the ESEA flexibility provisions included
in the 1994 law, including the expansion of schoolwide programs, consolidation of
administrative funds, and waiver procedures for regulatory and statutory provisions that stand in
the way of innovative reform efforts. The bill also would retain and update the provisions of the



Education Flexibility Partnership Act of 1999, which expanded eligibility for ED-Flex authority
to all States.

To help ensure that this enhanced flexibility leads to improved student achievement, the
President 1s proposing several new accountability measures:

Strengthen accountability for districts and schools. Our proposal would encourage States to
develop one rigorous accountability system that holds all schools, including Title I schools,
accountable for making continuous and substantial gains in student performance. States will
have the flexibility to use either the model outlined in the statute or an alternative that is at
least as rigorous and effective. States without a single State-wide.accountability system
would be required to develop one for their Title I schools.

Increase accountability to parents and the public through school report cards. States and
school districts receiving ESEA funds would be required to produce and distribute annual
report cards for each school, the school district, and the State. The report cards would
include information on student achievement, teacher qualifications, class size, school safety,

- attendance, and graduation rates. Where appropriate, student achievement data would be

broken out by demographic groups to identify any gaps between disadvantaged students and
their peers.

End the traditional practices of social promotion and retention, after a four-year transition

- period during which States would put into place educational practices targeting students who

need additional help to meet State promotion standards. Such practices include early
identification and interverition strategies, smaller classes with well-prepared teachers, high-
quality professional development, greater family involvement, and extended learning time.
Following the transition period, States and districts would require students to meet academic
performance standards before being promoted at key transition points (e.g., fourth and eighth
grade) or graduating from high school. State policies would use multiple measures,
including an assessment valid for these purposes, to determine if a student has met the

- standards.

Tur around low-performing schools. School districts would be required to identify publicly
the lowest-performing schools that have not improved over two years and to implement
interventions and provide technical assistance in these schools. Initial interventions could
include implementing extended learning opportunities, proven school reform models, and
extensive teacher training. If there is no satisfactory improvement in student performance
within three years of the initial identification, districts would be required to take corrective
actions, such as reconstituting the school by making wholesale staff changes or closing the
school entirely and reopening it with new staff or as a charter school. States would be
required to reserve 2.5 percent of their Title I LEA Grant funds (increasing to 3.5 percent in
fiscal year 2003) to support interventions in failing schools, and would provide 70 percent of
these funds to school districts to help them turn around low-performing schools.




Support Safe, Healthy, Disciplined, and Drug-Free Learning Environments

A critical prerequisite for achieving quality and excellence in education is a safe, healthy,
disciplined, and drug-free leaming environment that provides ample opportunities for each
student to make connections with caring adults that support leaming and personal development.
Notwithstanding the recent tragedy at Columbine High School in Littleton, Colorado, survey
data show that schools continue to be safe places in America’s communities. Similar survey
data, however, show that drug and alcohol use remain disturbingly high in middle and high
schools, discipline appears to be a growing problem, and more and more children are leading
lifestyles involving little or no physical exercise.

Parents play a critical role in creating and maintaining a healthy leaming environment, and the
Educational Excellence for all Children Act of 1999 woulid retain and strengthen the emphasis on
parental involvement first established by the 1994 Act.

The following provisions would support State and local efforts to create safe, healthy,
disciplined, and drug-free learning environments in all of our schools:

s Help support and expand the Connections between adults and students that are necessary for
effective leaming and healthy personal development through a High School Reform
initiative. This new initiative would provide resources to help transform 5,000 high schools
into places where students receive individual atiention, are motivated to leamn, are provided
with challenging courses, and are encouraged to develop and pursue long-term higher
education and career goals. Participating schools would serve as models to guide reform in
all secondary schools. L

s ' Require every school district and school to have a sound discipline policy. Our proposal will
require States to hold school districts and schools accountable for having discipline policies
that focus on prevention, are consistent and fair, and are developed with the participation of
the school community.

+ Emphasize parent involvement policies at the school and district levels and continue
implementation of Title I parent-school compacts.

* Improv"e the Parent Information and Resource Centers by focusing on high-poverty
communities, encouraging the use of research-based models for increasing parent
involvement, and emphasizing early literacy development.

¢ Expand access to information through technology by supporting community technology
centers that make online education and training resources available to parents and other
community members in high-poverty areas.

e Strengthen the Safe and Drug-Free Schools and Communities Act by concentrating funds on
districts that have a significant need for drug- and violence-prevention and that are
developing and implementing research-based prevention programs of proven effectiveness.




e (Create a new School Emergency Response to Violence program (Project SERV) that would
provide rapid assistance to school districts that have experienced violence or other trauma
that disrupts the learning environment,

« Modify the Gun-Free Schools Act to require an assessment of any student who brings a
firearm to school to determine if the student poses an imminent threat of harm and, in the
case of students who are suspended or expelled from school, provide for appropriate
supervision, counseling, and educational services.

e Promote physical fitness and lifelong healthy habits through demonstration projects.
Exemplary physical education programs can promote life-long healthy habits, provide
opportunities for students to connect to school, and become an important component of after-
school programs.

Educational Excellence for All Children

The 1994 ESEA reauthorization marked a fundamental change in the Federal role in education
by establishing the clear expectation that all children can and should reach high standards. Early
results suggest that standards-based reform is a powerful tool for raising student achievement
and for closing the achievement gap between economically disadvantaged students in high
poverty schools and their more fortunate peers. The Educational Excellence for All Children Act
of 1999 would build on this early success by reinforcing State and local efforts in key areas like
bringing high standards into every classroom, strengthening teacher and principal quality,

" increasing accountability for student performance, and supporting safe, healthy, disciplined, and
drug-free learning environments. The bill provides the Congress a tremendous opportunity to
support the changes needed to help all of our children reach high academic standards and to keep
America strong and prosperous in the 21% century.



THE EDUCATIONAL EXCELLENCE FOR ALL
| CHILDREN ACT OF 1999

The Clinton Administration’s Proposal to Reauthorize the
Elementary and Secondary Education Act of 1965



“We know from hard experience that unequal education hardens into
- unequal prospects. We know the Information Age will accelerate this
trend... ' |

“We cannot allow this age of opportunity to be remembered also for the
opportunities that were missed. Every day, we wake up and know that we
have a challenge; now we must decide how to meet it.”

- President William J. Clinton
| June 5, 1998

Commencement Remarks
'The Massachusetts Institute of Technology
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THE WHITE HOUSE

WASHINGTON
April 28, 1999

BILL SIGNING.CEREMONY FOR H.R. 800, THE EDUCATION FLEXIBILITY

PARTNERSHIP ACT OF 1999

DATE: Thursday, April 29, 1999
LOCATION: Rose Garden

BRIEFING TIME: 2:00pm - 2:20pm
EVENT TIME: 2:20pm — 3:20pm
FROM: Larry Stein, Bruce Reed |

PURPO§E

To sign into law H.R. 800, a bill authorizing the Secretary of Education to allow all states
to participate in the Education Flexibility Partnership (Ed-Flex Partnership) program

BACKGROUND

Today you will sign H.R. 800, the Education Flexibility Partnership Act of 1999. The
Conference Report to H.R. 800, sponsored by Rep. Mike Castle (R-DE) passed
overwhelmingly in the House (368-57) and passed the Senate (98-1). You wiil hail this
legislation as an example of the kind of bipartisan effort that will be necessary to move
forward on even more important items on the nation’s education agenda.

The Conferees agréed to drop the controversial Lott Amendment, which would have

allowed States to divert FY99 federal class size reduction dollars to fund IDEA.

Secretary Riley had advised you to veto the bill if it included the Lott Amendment.
Instead, the Conferees agreed to a provision sought by Sen. Murray (D-WA) that will
make the class size program more attractive to small states and small school districts.

Ed-Flex Bill Will Support Local Education Reform Efforts. You will sign into law
this legislation to expand the Ed-Flex demonstration program and enable all states, the
District of Columbia, Puerto Rico, and the territories to form Ed-Flex partnetships. As
states and communities implement reforms to enable all children to meet challenging
academic standards, they should have the ability to use federal resources in the ways that
best complement local efforts and innovation. Under Ed-Flex, states can waive many of
the requirements of federal education programs to advance school improvement efforts.
In exchange, participating states must have a comprehensive school improvement plan,

- agree to waive comparable state requirements, and hold districts and schools affected by

the waivers accountable for results. You first called for this expansion of the Ed-Flex
pilot program in a speech last year to the National Governors® Association.
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IV.

Flexibility Accompanied By Strong Accountability For Results. As Congress
considered Ed-Flex legislation, you repeatedly demanded that the expanded flexibility
conferred by the bill be accompanied by strong accountability provisions. In particular,
you called for, and Congress eventually enacted, provisions to ensure that waivers are
tracked to make sure they produce results -- and that waivers are revoked when they fail
to do so. The new legislation authorizes the Secretary of Education to deny Ed-Flex
status to states that have failed to develop challenging education standards and
assessments for measuring student and district progress. It also requires states to measure
the impact of their waivers on student performance, and requires the Secretary to
terminate a state’s Ed-Flex status if he determines that education performance in the state
has not been adequate,

Calling on Congress to Move Forward On The Nation’s Education Agenda. You
will cite the Ed-Flex legislation as a good example of how bipartisanship can produce
legislation to improve America's public schoois. You will urge Congress to move
forward in a similar bipartisan manner on even more important aspects of the Nation's
education agenda — most notably, finishing the job of hiring 100,000 well-prepared
teachers to reduce class size, building and modernizing 6,000 public schools across the
country, and reauthorizing the Elementary and Secondary Education Act in a way that
holds states and school districts accountable for results.

PARTICIPANTS

Briefing Participants
The President

John Podesta

Doug Sosnik

Larry Stein

Bruce Reed
Broderick Johnson
Paul Glastris

 Event Participants

The President

Secretary Richard Riley

Senator Ron Wyden (D-OR)

Senator Bill Frist (R-TN)

Representative Tim Roemer (D-IN)
Representative Michael Castle (R-DE)

Dr. Iris Metts, Delaware Secretary of Education

PRESS PLAN

Open press.
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VII.

SEQUENCE OF EVENTS

You will greet the Members of Congress and Dr. Iris Metts, Delaware Secretary of
Education, in the Oval Office.

You will be announced into the Rose Garden, accompanied by Secretary Richard
Riley, Senator Ron Wyden, Senator Bill Frist, Rep. Tim Roemer, Rep. Michael
Castle, and Dr. Iris Metts.

Secretary Richard Riley will make remarks and introduce Senator Ron Wyden.
Senator Ron Wyden will make remarks and introduce Senator Bill Frist.

Senator Bill Frist will make remarks and introduce Rep. Tim Roemer.

Rep. Tim Roemer will make remarks and introduce Rep. Michael Castle.

Rep. Michael Castle will make remarks and introduce Dr, Iris Metts..

Dr. Iris Metts will make remarks and introduce you.

You will make remarks and invite Members of Congress to join you on stage for the
bill signing.

You will take your seat at the signing table, sign the bill, and depart.

REMARKS

To be provided by Speechwriting.

ATTACHMENTS

L

Members of Congress attending.
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. ATTACHMENT I.

MEMBERS OF CONGRESS ATTENDING (21):
Sen Max Baucus (D-MT)

Sen William Frist (R-TN)

Sen James Jeffords (R-VT)

Sen Jack Reed (D-RI}

Sen Arlen Specter (R-PA)

Sen George Voinovich (R-OH)

Sen Ron Wyden (D-OR)

Rep John Boehner (R-OH)
Rep Michael Castle (R-DE)
Rep Jim Davis (D-FL)

Rep Harold Ford (D-TN)

Rep Joseph Hoeffel (D-PA)
Rep Steny Hoyer (D-MD)
Rep Dale Kildee (D-MI)

Rep Ron Kind (D-WI)

Rep Carolyn Maloney (D-NY)
Rep Dennis Moore (D-KS)
Rep David Phelps (D-IL)

Rep Tim Roemer (D-IN)

Rep Robert Underwood (D-GU)
Rep David Wu (D-OR)

THERE ARE 70 MEMBERS PENDING



Paul D. Glastris
04/29/99 12:07:33 PM

Record Type: Record

To: See the distribution list at the bottom of this message

ce:
Subject: revised final ed flex

Revised Final 4/29/99 12:00 p.m.
Paul Glastris
' PRESIDENT WILLIAM J. CLINTON
REMARKS AT SIGNING OF
THE EDUCATION FLEXIBILITY PARTNERSHIP ACT
ROSE GARDEN, THE WHITE HOUSE
WASHINGTON, DC
April 29, 1999

Acknowledgments: Sec. Riley; Delaware Ed. Sec. Dr. Iris Metts; Sen. Frist; Sen..
Wyden; Rep Castle; Rep Roemer; Vermont Ed. Commissioner Marc Hull (Jeffords ally,
retiring for health reasons, champion of student testing initiative that helps educators pinpoint
schools that need the most attention. Has "completely turned around education in Vermont”
says Gov. Dean).

The Founding Fathers understood that importance of allowing state and local
governments to manage public institutions without overly-detailed rules from the federal
government.  As Thomas Jefferson once observed: “Were we directed from Washington
when to sow and when to reap, we soon should want for bread.” Jefferson’s observation used
to make me smile when I was governor.

But the Framers also believed that the federal government must assume the critical role
of setting national goals. That’s why, in 1787, they declared that all new territories must put
aside land for public schools, thereby establishing the principle that public education, though a
state and local responsibility, must be a national priority.

The Education Flexibility Partnership Act exemplifies, I believe, the Founders’ vision
of how a properly balanced federal system of government can work to serve the interests and
advance the welfare of ordinary Americans. By providing freedom from federal rules and
regulations, this new law will allow states and school districts to use federal dollars more
creatively, to reflect local needs and conditions. But by demanding accountability in return for
these new freedoms, it will make sure states and school districts focus on results. In short,
this new law provides opportunity, demands responsibility, and promises real gains in learning



for all of our children. ' ,

I think the Founders would alse have been pleased with the bipartisan spirit that
produced this law--a law [ first called for back in March of last year when I met with the
nation’s governors at the White House. Now, I call on Congress to apply the same spirit of
bipartisanship to the rest of my education agenda. Together we must finish the job we began
last year, of hiring 100,000 new, highly-trained teachers to reduce class sizes in the early
grades. For years, parents, teachers, and researchers have known that smaller classes make a
difference in student achievement. Today, Senator Patti Murray and Secretary Riley joined in
the announcement of a study in Tennessee that found promising signs of long-term benefits
from smaller classes -- including higher graduation rates and better preparation for college.

We must also build or modernize 6000 schools nationwide. We must work to avoid
violent tragedies like we saw last week in Litileton, by strengthening the Brady Law to keep
guns out of the hands of children and by putting 2000 community police officers in our
schools. '

Finally, we must fundamentally change the way the federal government invests in our
public schools--to support more of what works, and stop supporting what we know does not
work. I will soon be sending Congress my Education Accountability Act. It will require
states and school districts accepting federal money to do those things which governors, school
administrators, teachers, parents, and students have shown are critical for raising student
achievement--such as ending social promotion but also giving students all the help they need to
meet higher standards; turning around or shutting down failing schools; and ensuring that
teachers know the subjects they 're teaching.

The greatness of America has always rested on its ability to provide
opportunity for its people. And in the 21st Century, we know that education will
increasingly be the key to opportunity, for the information age is the education
age. If we take these steps, we can provide that opportunity to all our children.
And that would make the Founding Fathers proudest of all.

Thank you and God Bless you.

Message Sent To:

Joshua S. Gottheimer/WHQ/ECP@EQP
Michael Waldman/WHO/EOP@ECP
Tracy Pakulniewicz/ WHO/EQP@ECP
Cathy R. Mays/OPD/EOP@ECP

Bruce N. Reed/OPD/EOP@EQP
Broderick Johnson/WHO/EQOP@EGP
Karin Kullman/OPD/EOP@EQP




THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release - . - April 29, 1999

REMARKS BY THE PRESIDENT
AT SIGNING OF
EDUCATION FLEXIBILITY PARTNERSHIP ACT OF 1999

'Rose Garden

3:04 P.M. EDT

THE PRESIDENT: Thank you. Let me say, first of all, I
thank Dr. Metts for being here, for giving us a firsthand and
concrete expression of what this bill will mean to the states of
our country and to the local school districts. I thank the
members of Congress who have spoken -- Senator Wyden, Senator
Frist, Congressman Roemer; my old colleague, Congressman Castle.

We’re delighted to have the Vermont Education
Commissioner here, Marc Hull, along with Senator Jeffords and
Senator Kennedy, and a very large delegation of Republicans and
Democrats from the United States Congress from the Senate and the
House. I’'d like to ask the members of Congress just to stand so
the rest of you will see how many people here worked on this
bill. ({(Applause.)

You know, there have been days in the last few. years
when I'm not sure we could have gotten this many members of
Congress to agree that today is Thursday. (Laughter.} This was
a truly astonishing effort, and I want to thank them all.

I want to say, too, a special word of appreciation to
Governor Carper, and a very profound thanks to Secretary Riley.
He and I started, as I have told many pecple, working on
education reform 20 years ago this year. And over the last 20
years, we have done our best to sort out what we ought to do and
how we ought to do it, and where the responsibility for what
particular action ought to lie. : .

Aand I suppose, if I could put it into a sentence, I
would say that insofar as possible, when it comes to the
education of our children in kindergarten through 12th grade, the
beginning of .what should be done, should be done by the states.
And "how" should be decided by the local districts, but, -
basically, whenever possible, by the local principals and
teachers and parents inveolved in the schools. That the federal
government is called upon to meet the needs that states can’t
meet on their own -- the needs of poor chlldren, children with
special needs -- or to fill in.the gaps when there are crying.
national needs unmet; and that when substantial federal dollars,
are involved, it‘’s okay for the federal government to say "what,
too. But we should all be singing out of the same hymnal lnsofar
as possible, and we should all remember that all education -- in
the schools, at least -- occurs in the classrooms, in the
libraries, on the schoolyards, among theé students and parents and

principals.

I think it is quite remarkable to see the places where
you’'re really seeing a turnaround, now, where you have high
expectation, high standards, discipline and genuine
accountability for the students and the teachers and the
principals. You also see a dramatic attempt to cut the cost of

' education where the money’s being wasted, and to increase the
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1nvestment -in educatlon where more is needed ¥
One of the thlngs I'm very proud of that Secretary

-Rlley has done is -- independent of" this bill we’'re signing today
-- ‘is to 'slash the paperwork burdens on state and local officials
- 'by well over 60 percent since he has been the Secretary of
Education, while puttlng an even more ambitious agenda before the
educators of Amerlca . '
' Now, the- foundlng fathers understood ‘that thls would be
a big debate, we’'d always.be having this debate. Thomas
‘Jefferson once said, "Were we directed from Washlngton when .to
sow and when to reap, we ‘should soon want for bread. I may have
liked that even more when I was. governor, but it still sounds
pretty good to me. {Laughter ) o

But the framers understood somethlng else,'too -- they

understood that the country had a right to -decide and had to
decide from time to time what we were going to do -- maybe not

when and how, but what. They believed, for example, in 1787,
that education was an: important national purpose, and declared
that all new territories must put aside land for public schools;
thereby establishing the fact that education, though a state and
local respon51b111ty, must be a national prlorlty

This Educatibn_Flexibiiity Partnership;Act»exemplifies,
I think, the founders’ vision of how a properly balanced federal
system of government can work -- providing freedom from federal
rules. and regulations. This new law.will allow states and school
districts not just to save. administrative dollars, with less
headache and red tape, but actually to pool different funds from
"different sources in the federal government. But by demanding
accountability in.return, it will. make sure states and school

- districts focus on results

- Now, Doctor, you meﬁtioned one example. I’1l give you
"an example from my own life that made me so strongly for this
bill: 1In 1990 or ‘91, when I was governor, the Department of
Education under Pre81dent Bush gave us permission in a very
small, very poor rural school district to take all of our federal
funds at elementary schools -- including the Chapter I funds and
some of the special ed funds -- and put them together and take
¢lass size down to 1l5-to-1, in’ a district where the test scores
-were low and the learnlng was tough

- . And this llttle dlstrlct had a formula -~ they also
.actually had an idea that even six-year-olds could be used to

. teach othér six-year- olds to read and to do thelr alphabet and
~do ba81c wrltlng .

And T should tell you that in thlS flrst grade class --
.‘they had a rough means of testing the’ children in the first -
grade, to test their basic.competencies -- and there were four
children in these four first grade classes that had been held
back for a second” year Everybody else was in the first grade
for the first time. T L

: " And so we did this, Here’s what happened. The four
kids that were held back scored four times as high on their basic
competencies as they did:. .All the Chapter I kids scored three
times as -high, and the overall classes dld twice as well as.the
prev1ous 'year's class T S - -

-

' It was a wonderful thlng, except I couldn’t do lt .
everywhere in the state. And I didn’t know whether to’ laugh or -
cry. See, here we had discovered something that is profoundly -
important.: I got all the help that I think the federal
government could give me at the time. And we did the best we
could to take those lessons, in. the absence of the federal funds,

and apply them. .
" MORE




A

We want to produce results. We want our children to

- learn. We want all of our kids to be able to learn to the .-
.maximum of .their ability, which means that they can learn at a

world-class standard. And we need to give people who are on the
ground,: working with the kids and committed to that, the chance
to do it. And if they’re not, and the money’s belng mlsspent
under this law then we’ll revert te another system.

, But that is the meanlng of thls This can chanée
chlldren s lives. And again .I say, I am profoundly grateful to
anyone who had anythlng to do with 1t

. I hope. that.—L now, we’re gettlng off tc a good start,

" and we’ll keep on doing this. Last year, at the end of the year,

we made. our first big down payment ‘on providing 100,000 more

‘teachers, ‘so we can have smaller class sizes. "We're going to

have to hire 2 million new teachers in America in the next'few'
vears, with a growing student population and increasing-
retirement among teachers This is an 1mportant contribution to
that effort. o : ;

I hOpe we can pass ‘the bill to modernlze or build 6,000
new. schools, because we've got a lot of schools that are too old .
-- some of them even too old to take thé computer hookups that

ghave now been made everywhere in Delaware, as you heard the

Doctor say.

I hope that we willfreauthorize the'Elemeﬁtary and

" Secondary Education Act to reflect the lessons learned in Chicago

and elsewhere, and ask the schools that receive these federal
funds to -end the practice of social promotion, but to increasge
the efforts to help children through after-school and summer ,
school programs and mentoring programs; to turn around or shut
down failing schools; and to ensure that we do more to see that
our teachers know the subjects they re charged with teaching:

The greatness of thlS country has always been the
promise of opportunity for everyone who is willing to work for
it. Today you not only have to be willing to work ﬁor it, you
have to know enough to achieve it. Therefore, there is no
important respon81b111ty that should have greater weight on our
minds as Americans -- without regard to party, and without regard
to whether we work in the national government or the state and
local government, or the smallest rural school or the biggest.
inner-city school, or whether we’'re just taxpaylng citizens, with
or without chlldren in those schools -- there is nothing more
important for us - to be 'focused on today.than making sure that

- very: early in_the next. century we can look at each other,

Stralght in the eye, and say -- and believe and be right -about

saying -- that it is possible in Amerlca, in every community, to,

get a world- class educatlon . o o o :
Thank you very much (Applause )

Now, 1'd like to ask the members of Congress to come on-e

| ‘up and we‘ll 81gn the blll

END o " 3:20 P.M. EDT
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financial bonus for states and school districts
SREIL aps ape, _ hievement (both in producing overall gains and
I~ q aq th will be'passed on.tc? thel.r_hlghest performing
1 0f a denial of administrative costs -- for school
udent achievement. These proposals, developed
;ISEA proposals you have already approved to
=ntify and intervene in failing schools; (3)
issue school report cards. The combination of the
into place the set of education reform measures
——— a set of financial incentives and disincentives fo
spur the very best results.

A. Financial Bonuses for High Performance

\/Our proposal would establish an Education Excellence Fund to provide financial rewards
to any state and any of the 100 largest urban school districts that make significant gains,
sustained over three years, in raising student achievement across-the-board and reducing
disparities in achievement based on race, ethnicity, and socioeconomic background. Directing
this money to states reinforces the broad message of our ESEA proposal that they are responsible
for the performance of their schools and must adopt policies that achieve results. Directing this
money to large urban school districts (aside from being good politics for us) responds to the
relative independence of these districts from state governments and to their recent efforts to make
far-reaching education reforms.

States and cities would receive rewards if they met, for three consecutive years,
improvement targets that the Secretary of Education had set for them. These targets primarily
would measure state assessments in reading and math, though they also could take into account
additional indicators of performance such as improvements in other academic subjects, drop-out
rates, and student attendance. As noted previously, thc targets would track both overall
performance and success in closing opportunity gaps. .

Und_er the proposal, each state a.u’d city receiving an award would have to distribute 90



L%

.I.‘_

o1

THE WHITE HOUSE
WASHINGTON

January 17, 1999

MEMORANDUM FOR THE PRESIDENT

FROM: Bruce Reed
Mike Cohen
SUBJECT: ESEA Incentive Proposals

This memo describes proposals for (1) a financial bonus for states and school districts
that have made significant progress in student achievement (both in producing overall gains and
in closing demographic gaps), almost all of which will be passed on to their highest performing
schools; and (2) a financial penalty -- in the form of a denial of administrative costs -- for school
districts that fail to make adequate progress in student achievement. These proposals, developed
at your direction, are meant to complement the ESEA proposals you have already approved to
require states to (1) end social promotion; (2) identify and intervene in failing schools; (3)
prevent the use of unqualified teachers; and (4) issue school report cards. The combination of the
two sets of proposals will ensure that states put into place the set of education reform measures’
that recent studies show work, and then provide a set of financial incentives and disincentives to
spur the very best results. '

A. Financial Bonuses for High Performance

\/ Qur proposal would establish an Education Excellence Fund to provide financial rewards
to any state and any of the 100 largest urban school districts that make significant gains,
sustained over three years, in raising student achievement across-the-board and reducing
disparities in achievement based on race, ethnicity, and socioeconomic background. Directing
this money to states reinforces the broad message of our ESEA proposal that they are responsibie
for the performance of their schools and must adopt policies that achieve results. Directing this
money to large urban school districts (aside from being good politics for us) responds to the
relative independence of these districts from state governments and to their recent efforts to make
far-reaching education reforms.

States and cities would receive rewards if they met, for three consecutive vears,
improvement targets that the Secretary of Education had set for them. These targets primarily
would measure state assessments in reading and math, though they also could take into account

- additional indicators of performance such as improvements in other academic subjects, drop-out

rates, and student attendance. As noted previously, the targets would track both overall
performance and success in closing opportunity gaps.

‘Under the proposal, each state and city receiving an award would have to distribute 90
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percent of it to the schools most responsible for its performance results; the state or city could
retain the remaining 10 percent of the award. States, cities, and schools could use the bonus
funds for any activities geared toward continuing to improve student performance.

Qur proposal would authorize the Excellence Fund at a level of one billion dollars over
five years. This level of funding could support awards of about $40,000 to about 5 percent of all
public schools (4500 schools). We would provide the first awards three years after the passage
of ESEA to allow the Secretary to establish improvement targets and determine whether a
jurisdiction had met the targets for three years running.

B. Financial Penalties for Low Performance

Qur proposal would impose an appropriate and credible financial penalty on school districts
that fail to make gains in student achievement over three consecutive years. The penalty would
equal half of the Title 1 funds provided to the district for administrative purposes (about 2.5 percent
of total Title 1 funds). Prior to imposing the penalty, the Secretary would give the school district
an opportunity to turn its performance around under a corrective action plan approved and supervised
by the state. We believe that this level of penalty would motivate school districts, without
endangering the educational opportunities of their students. We could put into place a similar set
of performance penalties for states, but think that making this proposal would not be worth the
political costs.

We do not believe we should impose financial penalties on individual schools, no matter how
low-performing. Our proposal requires states, working with school districts, to take effective actions
to turn around these schools (with $200 million in your FY 2000 budget to support this effort).
Initial action might include extensive teacher training, support to improve school discipline, and
implementation of proven approaches to school reform, such as Reading Recovery or Success for
All. If these efforts did not lead to improved student achievement, the state would have to take more
drastic action, such as making wholesale changes in school staff or closing the school and reopening
it as a charter school. We think that this approach to tuming around low-performing schools is
superior to withdrawing federal money, which would pose too great a danger of entrenching existing
disparities and harming the most disadvantaged students.

* * x * * L3

if you approve, it might be appropriate to mention this proposai -- in particular, the part about
performance bonuses -- in the State of the Union.

Approire . Disapprove
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EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL OF ECONOMIC ADVISERS
WASHINGTON, B.C. 20502

January 20,1999

MEMORANDUM FOR WHITE HOUSE SENIOR STAFF -
FROM: JEFFREY A. FRANKEL 7 f .

SUBJECT: December Housing Starts and Permits,
Department Release, Wednesday, 8:30

Housing starts increased 3 percent in December to
1.72 million units at _an annwal rate—-—above market expectations.

. All of the December increase was in the volatile nmulti-
family component. Single-family starts were little changed.

. The pace of housing starts in 1998, at 1.62 million units,
was the strongest since 1887,

Housing permits—--a more stable and forward-looking measure
of construction activitv--—increased 4 percent in December. The
level of this series foreshadows strong housing starts next
month. '

Residential construction has increased substantially faster
than GDP in each of the past four quarters, and the recent
pattern of housing starts points to another such gain in the
fourth quarter. The recent strength reflects large gains in real
income as well as the general decline in mortgage interest rates
over the past year and a half (chart at lower right). Longer-run
models, however, suggest that housing starts are running above
their demographic fundamentals.

HOUSING STARTS AND BUILDING PERMITS MORTGAGE COMMITMENT INTEREST RATE .
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THE WHITE HOUSE (o han
WASHINGTON ;
PD&_MJ’B—

| January 5, 1999
January 14, 1998 . |

MR. PRESIDENT: ;

_ jeas in Relation to

Chris Edley sent you the attached memo as a follow-up to your

phone conversation. He is quite critical of some of your most

recent proposals. Bruce and Gene thought you should have,

and I agreed, some background on Chris’s criticisms.

Therefore, DPC and NEC have prepared cover memos, which :form, to present a

are attached at left. ' t just promises. The
i In achievement. |

Remember that Chris will be traveling to New York with you ich focuses on

later today. the national debate
15e themeans.

Phil Caplap—, - 5. I stressed the
W out equally forceful

reported on the

n the right policies
the resource

r a reprise of the
ncerns of

1ards.

: "Trillion Dollar"
ffers little hope for
tion of FHA and
Jraft book

n community

v side.

:mployment among

1s and edge.

Enot an answer,

:drop in the

ze grant to leverage

o ) ifor results. I’'m

- pleased that the budget is Silent, because if your book says we must go to the moon, I don’t want
the budget to unveil the first step as the purchase of a wrench and two screws.

Attac;hment
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THE HARVARD LAW SCHOOL
CAMBRIDGE MA 02138

_ January 5, 1999
Memorandum for the President

From: Christopher Edley, Ir. CM’\/

Re:  Your Request for Candid Further Discussion of Opportunity-Related Ideas in Relation to
the Race Book, Budget and SOTU

More details are in the attachment. In brief, you and I discussed these items:

Education: ESEA/Title I accountability for results. I stressed that ESEA reform, to present a
credible altermnative to vouchers, must emphasize accountability for results, not just promises. The
draft race book urges a specific national commitment to close racial disparities in achievement. I
also questioned the "Nation’s Superintendent” model of federal leadership which focuses on
carrots to spur changes in education inputs and processes, rather than focusing the national debate
on accouritability for results while leaving state and local governments to choose the means.

Education: Ending social promotion, with associated supports/protections. I stressed the
likely objections to this from progressives and the civil rights community without equally forceful
rhetoric and measures to deter abuses. The National Academy of Sciences has reported on the
risks of high-stakes testing and abusive retention policies. Won’t districts claim the right policies
but practice something that grabs political credit for toughness while avoiding the resource
investments in early intervention, remediation, and improved instruction? I fear a reprise of the
National Voluntary Test fiasco, when Administration officials dismissed the concerns of
progressives {like me) who support high standards but want enforceable safeguards.

Economic Development, Trillion Dollars, ete. [ credited the good will of the "Trillion Dollar”
and HUD packages, but voiced concerns that the blizzard of proposals really offers little hope for
the well-informed observer. These helpful ideas pale in comparison to the creation of FHA and
FNMA. Twenty SBICs and three turtle doves do not a bold legacy make. The draft book
recommends re-chartering the Federal Home Loan Bank Board GSE to focus on community
development, with a broad set of tools financed off budget or on the mandatory side.

Jobs: I noted the book’s "mountain top” goal is to break the back of hyper-unemployment among
minority young adults, and contrasted this with a plethora of ideas lacking focus and edge.
Something like DOL’s new $250 million Youth Opportunity Areas program is not an answer,
with 20 sites, each ten square blocks, serving only 60,000 kids nation wide: A drop in the
swimming pool, impossible to scale up. The draft book recommends a challenge grant to leverage
metropolitan reinvention; reinvention across bureaucracies; and accountability for results. I'm
pleased that the budget is silent, because 1f your book says we must go to the moon, I don’t want
the budget to unveil the first step as the purchase of a wrench and two screws.

Attachment



ATTACHMENT

1. Education: ESEA/Title I accountability for results in closing achievement disparities

The DPC/Department reauthorization proposal as of 12/23 is exciting, but leaves the nagging
concern that states/districts get and keep their money just by planning and promising. Or,
arguably worse, we push them to change specific management practices or education inputs
(interventions for failing schools, personnel policies) without holding anyone accountable for
whether those actions in fact produce better learning outcomes. There are two conceptual
problems: ‘

a. Find the Stick. On a scale of incentives running from lofty exhortation to tactical
nukes, either extreme is bad, but aren’t we still far too soft? As between the "be patient"
view of entrenched educrats and the "revolution, else vouchers" view of frustrated parents
and business leaders, whose side are we on? I’'m told that DPC is now working on options
to add stronger consequences. I believe these must be both powerful and credible.

b. Superintendent, or President? Are we going to continue focusing on inputs — leaky
roofs, teacher certification, Advanced Placement offerings, technology, class size - or
should we try to shift the national discussion to the heart of the matter: Everyone must be
Judged by results, and federal taxpayers will not subsidize failure or underwrite excuses.
All of the input interventions and regulations are individually sensibie and many are
research-based, but most strike me as the agenda for a superintendent of schools rather
‘than a President -- particularly a President tfrying to demonstrate that New Democrats
don’t throw money at problems. I suspect you are focusing this way because an idea like
fixing the roofs or shrinking class size has just enough intuitive appeal to trump
conservative anxiety about an expanding federal role. The altemative conception of
presidential leadership, however, s to focus public discourse on closing the achievement
disparities and creating tough accountability for results, while stepping way back from
top~-down prescription of the means of achieving those results. And I think this alternative
is the way to present a meaningful, values-based alternative to the Hentage Foundation
agenda, striking a responsive popular and populist chord.

¢. Connection to your race book. Finally, you have seen the draft chapter urging a
focus on the "mountaintop” of eliminating the racial disparities in achievement. I urge that
this “man on the moon" goal be explicit in the ESEA reauthorization, and that some
dimension of accountability be tied to progress in achieving this goal. The draft chapter
recommends a specific challenge fund for this purpose, on the theory that it is politically
infeasible to put the larger body of Title I funding at risk when everyone pretty much
thinks of that formula as a vital fiscal entitlement.



2. Education: Ending social promeotion, with associated supports/proteéctions.

We discussed the danger that, like your call for a Voluntary National Test, calling for an end to
social promotion will generate a backlash from progressives who fear abuses - retention driven by
the results of a single test, rather than a range of factors, and imposed without the various early
interventions and remedial supports that you and the your advisers usually emphasize. In 1997 [
urged an early amendment to the VNT proposal to build in protections against the kind of test
misuse the expert testing community fears, but Administration officials were, frankly, polite but
dismissive of my substantive and political concerns, even after hearing the same message in last
minute consultations with civil rights advocates. The response of Congressional progressives, and
the results of Congressionally-chartered analyses by the National Academy of Sciences [NAS] (in
which I played a role) validated my 1997 concerns. I am right this time, too.

According to the NAS, retention is linked to significant and sometimes dramatic increases in
drop-out risk, and while virtually every district has a written retention policy stating all the right
things about multiple considerations and early interventions, actual practice is poorly understood
but known to include abuses and, civil rights advocates believe, discrimination.

These violations of the professional standards of educators and testing experts are perfectly
predictable, and so are the responses to your initiative. No important constituency favors social
promotion. I and others fear, however, that it is politically easy for some state or local official to
say he’s for tough standards and then show it by flunking poor colored kids (we know something
is wrong with them anyway). On the other hand, it is politically difficult to spend a lot of money
on the interventions, supports, and summer school that will forestall or ameliorate retention. And
even more difficult to hold someone other than the kid, like a teacher or principal, responsible for
the failure to achieve. '

I have heard no persuasive response to these concerns. I predict that, absent adjustment,

important voices will be raised against the proposal. It will alienate many of the very interests you
should be rallying to unite in a bold school reform strategy. I see no easy way out of it, especially
at this late date. As a conceptual matter, however, retention policies are just one of the "inputs" to
the achievement equation. If the Federal leadership 1s focused on results instead of inputs, a new
categorical program about social promotion is a distraction. It should be a bully pulpit item, as
should other particular solutions that a superintendent ought consider.

3. Economic Development, Trillion Dollars, etc.

You wanted my reaction to the various HUD and "Trillion Dollar Roundtable" proposals. The
blizzard of elements gives clear and convincing proof of good will and commendable energy.
From a Race Initiative perspective, however, the elements aren’t bold enou gh to make an
informed observer believe this will make much difference. They do not inspire an educated
hopefulness. ' '



As the draft race book suggests, your goal should be to hamess the power of markets and

financial institutions and put them to work for distressed communities. But now, judge the FY
2000 proposals by that standard, or the standard of policy historians. When past presidents
identified home ownership as a goal, they created FHA, chartered FNMA, and transformed
market forces and institutions. When rural depression seemed an intractable blight, past Presidents
created the TVA and REA. These ideas were as important for the structural changes they

wrought as for the incremental dollars involved. Today, your package expanding the SBIC
program and so forth is not comparable in vision or boldness, notwithstanding great rhetoric
about leveraging billions of dollars. Giving Andrew $100 million to promote "regionalism™ is the
substantively right direction, but an almost comic application of the aphorism that a journey of a
thousand miles begins with a single step. 1f I were on the outside, T would write that the scale of
the problem makes these measures too much like a handful of band aids, old-Democrat style.
These initiatives aren’t wrong or bad. Needy people will be helped and important policy principles
underscored. But I believe you should offer a grander vision, while respecting fiscal discipline,
and make clear that the proposals ready for announcement are part of that grander whole.

As I mentioned to you, the draft book suggests a major refocusing of the large housing-related
GSEs -- FNMA, Freddie Mac and the Federal Home Loan Bank Board System. In particular, the
FHLBB should be re-chartered as the National Community Investment Bank, with a new
mission; working side-by-side with CDFIs to fuel economic revitalization in our most distressed
communities through affordable financing of a range of community development and job-creating
projects. In general, GSEs commonly assert that they are "private" and cannot be expected to
make uneconomic investments. But their profitability is fueled by their access to "cheap" money
via an implicit government debt guarantee tantamount to a discount Fed window. The FHLBB is
the most egregious at playing loose with the public purpose, making much of its profit through
arbitrage. Specifically, the Administration should propose to:

. First, adopt new regulatory and statutory provisions to (a) press the GSEs to focus more
of their housing activity on severely distressed communities, and (b) give the GSEs more
effective tools to promote targeted lending for community development purposes.

. More important, re-charter the FHLBB system as the National Community Investment
Bank [NCIB] to stem arbitrage abuses and focus on investments and technical assistance
that implement comprehensive strategies for community economic development,
analogous to {good) IMF and World Bank missions in developing nations.

. Third, some or all of the fiscal impact of these Federal subsidies could be placed off-
budget or on the PAYGO side; the NCIB could even be a source of financing outside the
discretionary caps for CDFIs, SBICs, and many related efforts.

A thoroughly reinvented FHLBB/National Community Investment Bank could be a tremendous
source of financial support and strategic planning assistance for distressed communities. As an
intermediary, it could nurture secondary markets, allocate tax or other subsidies to attract private



financing for SBICs and CDFIs, create insured equity investment vehicles, and more, subject to
the existing government safety and soundness oversight.

4. Jobs: Breaking the back of endemic hyper-unemployment in distressed communities.

The point I made to you was that, from the perspective of the race book, there is a need for some
focus on a clear goal. We should break the back of hyper-unemployment of minority young adults
in distressed areas, raising their employment levels to that of non-minorities in the same metro
labor market. The three structural challenges here are: metropolitan reinvention across political
jurisdictions; service delivery reinvention across a wide range of bureaucracies (from schools to
reverse commuting to childcare to welfare); and accountability for results in closing the
employment disparities. The draft book proposes a honey pot of resources available in a
competitive challenge grant to metro and state applicants. '

In my budget discussions with staff, there was reasonable interest in the idea, but not enough to
push other ideas (from HUD, DOL, DOT, NEC) off the table and make the new investment
substantial enough to be meaningful. I withdrew the proposal, because I hope to persuade you to
include the "Man on the moon" statement of ambition in the book. 1 don’t want to make it hollow
with a budget down payment that belies the sertousness of the vision, draining hope away.



1 -\ q-9g
|

THE WHITE HOUSE B%
WASHINGTON \

Q«/ \qg JaN 17 en6:37
January 13, 1599 A‘\

MEMORANDUM FOR THE DENT
FROM: Bruce Reed
Mike Cohen
SUBIJECT: FEducation Issues in Chris Edley’s Memo

The attached memo from Chris Edley argues that our ESEA proposals do not go far
enough in holding states and school districts accountable for results, while going too far in trying
to end social promotion. We respectfully disagree with both criticisms, and believe that the
alternative proposal Chris lays out is uniikely to achieve our policy objectives. Both the
Department of Education and OMB share our views respecting these matters.

A. Ensurin countabilit

With all due respect to Chris, our ESEA proposal is simply not “too soft.” The proposal
requires all states -- on penalty of losing ESEA funds -- to identify and intervene in failing
schools (including in appropriate cases by reconstituting or closing these school), prevent the use
of unqualified teachers, end social promotion (more on this below), and issue school report cards.
In short, our proposals require states to put into place the set of education reform measures that
every recent study tells us works. In addition, our propesal includes specific, appropriate, and
feasible bonuses and penalties for performance. At your request, we have developed a new
mechanism for providing extra money to schools that make progress on state assessments over
several consecutive years. Also in response to your concerns, we have developed a plan to deny
administrative cost-sharing to school districts that do not make adequate progress.

It is important to understand two ways in which this proposal diverges from Chris’s.
First, Chris’s proposal would leave Title I and all other programs now authorized under ESEA
completely untouched. His proposal relates only to a currently non-existent funding stream,
which is unlikely for many years (if ever) to comprise a substantial percentage of federal
education funding. Second, Chris’s proposal includes no requirements for specific school
reforms; it is instead a block grant -- albeit one that can be taken away in certain circumstances --
for a broadly defined educationat purpose (reducing racial disparities). Chris would make a
virtue of this approach, arguing that it 1s more “Presidential.” But we have never accepted the
view that the federal government should leave all education policy decisions to the states; to the
contrary, we have tried to use our education dollars to get the states to adopt certain policies we
believe will impréve performance (for example, reducing class size and modernizing facilities).
As Chris himself concedes, we increasingly know what works in this area -- and we know that
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too few states are implementing these palicies. To rely only on a far-off threat of removing
federal money -- a threat that both past practice and common sense suggests is not altogether
credible -- is to deprive the federal government of much of its leverage.

B. Ending Social Promotjon

Our proposal to end social promotion is sound and will be effective. 'We do not share
Chris’s view that ending social promotion is “a distraction” from your education reform agenda.
On the contrary, it is a central part of holding schools, teachers and students accountable for
results, as you demonstrated in Arkansas and as Chicago, Boston, and other communities are
demonstrating today. The policy focuses the attention of students, parents, teachers, schools, and
entire school systems on getting students to meet standards, which is the core goal of our
education policy. Recall that in Arkansas, passing rates on the eighth grade reading and math
tests went from about 83 to about 96 percent once a no-social-promotion was put into effect.

We do not doubt that our proposal will be controversial in some guarters, particularly in
the traditional civil rights community. Chris is right to note that some members of this
community oppose the use of tests to hold students accountable for performance under almost
any circumstance. They will not be happy with any policy to end social promotion that goes
beyond paying lip-service to this goal.

We believe that the best way to respond to the concerns of the civil rights community is
to insist that states and school districts end social promotion the right way. This means, as you
have always said, coupling no-social-promotion policies with other steps to strengthen learmning
opportunities in the classroom, such as extended learning time for students who need it. It also
means ensuring enforcement of the civil rights laws and putting in safeguards to prevent abuses.
Qur proposal that the Department of Education review and approve state plans to end social
promotion -- as well as our proposal that states take up to five years to phase in these plans --
should help to ensure high-quality implementation. (By contrast, if we do nothing in this area,
some states will adopt irresponsible ways of ending social promotion.) We may not be able
- entirely to persuade Chris and others, but we believe that our continued insistence on ending
social promotion policy the right way will blunt their objections.



t-19-94
THE WHITE HOUSE

WASHINGTON ‘g Jil 16 w703
January 13, 1999

MEMORANDUM FOR THE PRESYIDENT
FROM: GENE SPERLING

SUBIECT: Edley Memo

Chris’s attached memo stresses two areas in economic opportunity and development
where he feels our efforts.so far are inadequate. While we will agree that if we had unlimited
resources it would be good to do even more and while there are legitimate differences on how
best to tackle these challenges, it is important to put his ideas in both areas in perspective.

Economic Development:

On top of your Empowerment Zones, the Community Reinvestment Act, the Community
Development Financial Institution {CDFI) fund, you will announce on Friday the New Markets
Initiative, which will dramatically expand capital investments in our underserved areas. This
initiative will include: “

* ‘A New Market Investment Tax Credit: You will propose a new $1 billion tax credit,
which will be availabie for qualified equity investments in a range of vehicles financing
businesses in America’s new markets. An investor will receive total tax credits up to a
fixed percentage of his/her investment. This tax credit will leverage $6 billion in
additional investment in our distressed communities.

. The Creation of America’s Private Invesiment Companies (APIC): In response to
concemns that the SBICs are too limited in size to meet the need for larger-scale
mvestment in underserved areas, you will propose a new program to provide government
guarantees for investment partnerships targeting larger businesses relocating or
expanding in inner cities and rural areas. This initiative will allow govemment
guarantees on debt up to two times the amount of equity investment allowing up to five
investment firms each with up to $300 million to invest -- or up to $1.5 billion in
imnvestment.

. New Markets Venture Capital Firms (NMVC): To help small-sized firms in
underserved areas that need investment and technical assistance, you will propose that
SBA finance investment firms offering a new combination of investment and technical
assistance to smaller businesses in targeted areas. The program should provide long-term,
patient growth capital and facilitate critically needed technology and management skills
deveiopment for these firms.



®  SBIC Targeting for Underserved Areas: In order to meet better the needs of minority
firms and underserved markets, SBA will hold a series of workshops throughout the
country to educate the business and investment community about the SBIC program and
to promote the formation of SBICs focused on equity capital for underserved areas. SBA
will also provide a new financing mechanism and more favorable regulatory treatment, if
an SBIC invests in businesses in underserved areas (or which draw a significant
proportion of its employees from those areas).

* 250 Percent Expansion of Microenterprise Investment: In many underserved areas,
fostering opportunities for the smallest of entrepreneurs'can help to build the job base and
provide economic stability to a community. Your budget calls for a 250-percent increase
in funding for technical assistance and lending to very small businesses.

Chris recommends re-chartering the Federal Home Loan Bank System (FHLBS) to create
a National Community Tnvestment Bank with the goal of promoting community development.
While we share Chris’s interest in the potential of GSEs doing more to meet public policy
objectives, the issues involving Fannie Mae, Freddie Mac, and the FHLBS are complex and
delicate, In the end, we believe that our chances are far greater to get a sound New Markets
Initiative passed by this Congress than a prudent new GSE.

Hewever, the complexity and unlikelihood that Chris’s proposal will pass Congress in a
sensible form are not sufficient enough reasons to exclude it from a visionary statement. You
should know, though, that experts within your Administration have significant problems with the
proposal on substance grounds.

For example, there is much skepticism that political dynamics will ailow us to add new
public purpose obligations on the FHLBS -- the off-budget subsidies of which Chris writes -~ and
reduce arbitrage significantly at the same time. More likely, some fear, the mission will be
expanded and the leakage of federal subsidy to private hands will grow. Treasury has thus far
insisted that these “abuses” be stemmed before any -- even modest -~ mission expansion can go
forward. '

If you would like to pursue this idea further, we can convene a process to evaluate this
option and develop-a pro/con memo to inform your dectsion on how to proceed.

Youth Jobs:

We share Chris’s goal of “breaking the back of endemic hyper-unemployment in
distressed communities.” However, we must respectfully disagree with Chris’s belief that your
Youth Opportunities Initiative is not a good answer because it is t0o concentrated in a few areas
and will serve “only” 60,000 poor children this year. '



The overwhelming weight of the academic research shows that in order to truly help out-
of-school youth we need to saturate small areas with a lot of resources so that we change the
culture of joblessness and high unemployment. This is precisely what the Youth Opportunity
Imtiative will do. It is important to note that serving 60,000 out-of-school youth nationwide is
not a “drop in the swimming pool.” For example, last year, there were 280,000 unemployed
African-American teenagers. Therefore, we are taking an significant first step toward addressing
the problem.

Finally, it is important to note that Youth Opportunities Areas was only gne piece of your
agenda to help politically powerless disadvantaged youth. Besides the $250 million in last year’s
budget for the new Youth Opportunity Areas, you won $120 million for GEAR-UP -- a program
based on solid research on mentoring programs -- and $70 million more to help minorities
prepare for college and stay in college through the TRIO program. In sum, you won $510
million more in FY99 than in FY98 -- an enormous one-year increase for investments in poor
children.

If you include the doubling of GEAR-UP, a new $50 million regional youth imtiative, the
new $100.million Right-Track partnership, and the expansion of existing programs in your
FY2000 budget, our investments in programs specifically targeted at poor children will be $902
million higher than in 1998. (See attached table) In the face of a partisan Republican Congress,
this 1s quite significant progress and will certainly purchase more than “a wrench and two
screws.”



Actual Actual Proposed | Increase from | 5-Year
FY1998 FY1999 | FY2000 1998-2000 Total
Youth $250 $250 $250 $1,250
Opportunity Areas - million million million- million
GEAR-UP $120 $240 $240 $1,200
| Mentoring Program - million million million million
Right-Track $100 $100 $500
Partnerships -~ -- million million million
Regional $50 $50 $250
Youth Initiative - -- million million ~ million
Rewarding
Achievement in - -- $20 $20 $100
Youth million million million
TRIO -- Helping
Minorities Go to and $530 $600 $630 $100 $500
Stay in College million million million million million
YouthBuild $35 $43 $75 $40 $200
million million million million million
JobCorps $1,246 $1,308 $1,348 $102 $510
million million million mitlion million




MEMORANDUM FOR BRUCE REED
ELENA KAGAN
MIKE SMITH
BARBARA CHOW

FROM: Mike Cohen

SUBJECT: Pro-posal 10 Ex.pand Flexibility and Reward Performance

Now that we have clearly staked out a position to strengthen accountability in ESEA, I
think we also must advance a related proposal to expand flexibility as well. Toward this end,
I’ve sketched out a proposal that would provide new and significant flexibility in the use of
federal funds to high poverty school districts, in exchange for increased performance. The core
of the proposal 1s a performance partnership between the federal government and somewhere in
the neighborhood of 100 high poverty urban and rural school districts. In this partnership, school
districts that first demonstrate significant and sustained improvements in student achievement
would be able to combine funds from a number of federal education programs and use them to
support a local improvement strategy. The performance partnership would be a three-year
agreement between the district and the Education Department, though the districts would
continue to enjoy this high level of flexibility as long as they continue to make satisfactory gains
in student achievement. More specifically, here is how I envision this program working:

Eligible School Districts. The performance partnership program would be open to high poverty
urban and rural school districts nationwide. [ would use the same definition of “high poverty” as
we used in the Education Opportunity Zones legislation -- more than 20%, or 10,000, students in
poverty. This is not very highly targeted, but it includes a broad enough cross section of school
districts to have some Congressional appeal. In order to be eligible, school districts must have a
track record of improving student achievement, on a districtwide basis, for at least two years.
This is a more stringent requirement than we had proposed in the Zones proposal; in our bill we
would have accepted gains in a few targeted schools as evidence that the district was capable of
intentional improvements.

Interested school districts would compete on the basis of their track record in improving
student achievement--the ones showing the greatest gains would be the most competitive. They
+ would also compete on the basis of how ambitious they are--those committed to making the
greatest gains in the future should get a leg up in the competition.

We would want the districts to describe their education improvement strategy, in order to
help pick the most promising approaches, or perhaps to help us ensure that we pick a set of
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partnerships school districts with a range of different approaches, so that we can learn more from
‘this effort. However, I think we want to keep the primary focus on results rather than plans, and
we would not necessarily get too deeply involved in reviewing and approving these plans.

Measuring Performance and Success. The key performance indicators for each district would
be student performance on measures of achievement, using state and/or local testing programs,
We would require tests in reading and math, and a few other core indicators such as the high
school graduation rate. Districts would be free to add additional measures that reflect local
.priorities. As part of the final selection process, the Secretary would negotiate with each district
the performance gains that would be required over a three year period, in order to continue in the
partnership. In order to make adequate progress, the district would have to demonstrate increases
in achievement overall as well as reductions in the gaps between racial, ethnic and income
groups, or between the highest and lowest achievers. And we must insist on disaggregated data,
at the district and student level, in order for us to provide the kind of flexibility I am envisioning
here. This is consistent with the approach we have discussed in the design of a reward-for-
performance program for states and local districts. '

Districts would be required to comply with our package of accountability measures --
school report cards, ending social promotion, intervening in failing schools and phasing out the
use of unqualified teachers. We would also continue to monitor other performance indicators for
each district, related to the underlying purposes of specific funding programs.

Rewarding Performance. We would reward improved performance in three ways. First,
entering the performance partnership and gaining added flexibility is largely a reward for prior
success. Second, continued flexibility is dependent upon continuing success. District’s would
be given added flexibility for three years, and would lose it if it failed to make adequate progress
during that period. And if a district’s performance actually dropped during that period, the
Secretary could discontinue the partnership sooner if circumstances warranted.

Third, we ought to provide discretionary money as an additional reward for performance.
We can link this to the basic plan we already have already developed for rewarding performance,
so that after 2-3 years of additional flexibility, those school districts with the greatest gains
would be eligible for bonus funds. Under our current proposal for rewarding performance, we
would have $200 million per year, starting in 2003, for rewards to urban districts and states. The
districts would get half of the funds. We could use this pot of funds as the pool for rewarding
partnership districts making outstanding gains.

Alternatively--and preferably, in my view--if we can figure out a way to make the
necessary budget accommodations, we could provide some additional funds immediately--once
the districts enters the partnership. In this option, the performance partnership would involve a
three year grant of funds as well as a three year “grant” of flexibility. Districts that fail to make
adequate progress would lose funds and flexibility after three years. Those that succeed could
continue to receive both. This approach would be more compelling to local school districts, but
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wouldn’t be cheap. I have not costed this out in any detail yet, but it is worth noting that our k‘“\A’\

Zones proposal started at $200 million for the first year, and would initially fund some 15-20
school districts. Our bonus fund would make $100 million available to about 50 districts.

Expanded Flexibility: Combining Funds from Different Programs. Districts participating in
this partnership would be permitted to combine funds from different programs into a
“responsible block grant” That is, they could take funds they receive under any ESEA
program,-- including Title 1, Safe and Drug Free Schools, Class Size Reduction, the new
Reading Excellence Act, the Obey-Porter Comprehensive School Reform program, Eisenhower
(or whatever teacher quality grant program we develop), Technology Literacy Challenge, 21%
Century Community Learning Centers, and Bilingual Education,—- and use them to support the
local improvement strategy that they described in their initial application and that is responsible
for the success they have already-achieved. Districts would not be required to track dollars to
specific programs. We might want to give them additional flexibility with regard to the
allocation of funds to specific schools, though there are also down sides to this.

In effect, the deal we strike with the district recognizes that if they have already shown
they can make significant achievement gains, we are going to let them use our funds to support
their own approach and priorities, even if they are different from ours. In their initial application,
the district would tell us what approach works for them, and how they would use federal funds to
help them carry it out more effectively. They would still have to address the purposes of the
underlying program, but with greater ability to make tradeoffs among them than at present, in
order to boost student achievement. Thus, if the district’s plan called for a greater emphasis on
after-school programs and less on computers, this would effectively allow them to spend more
federal funds on after-school programs and less on computers. Or if the district believed it was
more important to reduce class size in grades four, eight and ten in order to support an end to
social promotion the right way, they could do that--as long as it yields the student achievement
results they have agreed to.

Since we would normally require states to monitor indicators reflecting underlying
program purposes {e.g., ratio of multimedia computers to kids, class size in grades 1-3) we would
need to figure out some way to take local priorities into account in this process with respect to
the level of progress we would expect to see on some indicators.

Concluding Thoughts

I see a number of advantages to this approach. It balances our strong accountability
message, and underscores that we are for accountability and flexibility, sensibly linked. The
focus on high poverty local districts helps underscore our commitment to closing performance
gaps. The overall focus on local school districts helps in a number of additional ways. It blunts
the Republican argument that they are for local control and we aren’t. By creating a large-scale
demonstration program, it gives us a way to more effectively respond to the push for block grants
and preserve the basic structure of federal education programs. Yet it will help us with mayors
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such as Daley and Menino, who like our agenda but really do want block grants. It should also
help keep the local school boards and administrators closer to us, when they are otherwise
tempted by block grant proposals. -

This proposal may cause concern in the education community or among our allies in
Congress, who may feel this goes too far down the road to block grants. While I-don’t share that
assessment, there are ways this proposal could be modified to address those concemns, while
retaining the overall approach. For example, existing programs could be combined into _
categories (e.g., kid and equity oriented programs such as Title 1 and Bilingual Education in one
category, capacity-building programs such as professional development and technology in
another, with district’s able to combine funds within but not across categories).

Finally, this emphasis on local school districts leaves out the states, for now. The states
will be less important in the reauthorization battles than the local districts will, in light of the
Republican interest in bypass states and getting money right to the classroom. Further, we could
still address the states in a number of ways. Since they are almost certain to get the Ed-Flex bill
the governors are working so hard for, we could-argue that their flexibility needs are already
addressed. We could still work on a state-level approach to rewarding performance with bonus
funds, as we have previously discussed. Or, if necessary we could develop a companidn state-
level performance partnership proposal, though if we went in this direction we would want to be
sure that we don’t let states undermine our own efforts to allocate funds to high poverty
communities. o



January 17, 1999

MEMORANDUM FOR THE PRESIDENT

| FROM: Bruce Reed
Mike Cohen
SUBJECT: ESEA Incentive Proposals

- This memo describes proposals for (1} a financial bonus for states and school districts
that have made significant progress in student achievement (both in producing overall gains and
in closing demographic gaps), almost all of which will be passed on to their highest performing
schools; and (2} a financial penalty -- in the form of a denial of administrative costs -- for school
districts that fail to make adequate progress in student achievement. These proposals, developed
at your direction, are meant to complement the ESEA proposals you have already approved to
require states to (1) end social promotion; (2) identify and intervene in failing schools; (3)
prevent the use of unqualified teachers; and (4) issue school report cards.. The combination of the
two sets of proposals will ensure that states put into place the set of education reform measures
that recent studies show work, and then provide a set of financial incentives and disincentives to
spur the very best results.

~A._Financial Bonuses for High Performance

Our proposal would establish an Education Excellence Fund to provide financial rewards
to any state and any of the 100 largest urban school districts that make significant gains,
sustained over three years, in raising student achievement across-the-board and reducing
disparities in achievement based on race, ethnicity, and socioeconomic background. Directing
this money to states reinforces the broad message of our ESEA proposal that they are responsible
for the performance of their schools and must adopt policies that achieve results. Directing this
money to large urban school districts (aside from being good politics for us) responds to the
relative independence of these districts from state governments and to their recent efforts to make
far-reaching education reforms.

States and cities would receive rewards if they met, for three consecutive years,
improverment targets that the Secretary of Education had set for them. These targets primarily
would measure state assessments in reading and math, though they also could take into account
additional indicators of performance such as improvements in other academic subjects, drop-out
rates, and student attendance. As noted previously, the targets would track both overall
performance and success in closing opportunity gaps. '

Under the proposal, each state and city receiving an award would have to distribute 90



percent of it to the schools most responsible for its performance results; the state or ¢ity could
retain the remaining 10 percent of the award. States, cities, and schools could use the bonus
funds for any activities geared toward continuing to improve student achievement.

Our proposal would authorize the Excellence Fund at a level of one billion dollars over
five years. This level of funding could support awards of about $40,000 to about 5 percent of all
public schools (4500 schools). We would provide the first awards three years after the passage
of ESEA to allow the Secretary to establish improvement targets and determine whether a
jurisdiction had met the targets for three years running.

B. Financial Penalties for Low Performance

Our proposal would impose an appropriate and credible financial penalty on school districts
that fail to make gains in student achievement over three consecutive years. The penalty would
equal half of the Title 1 funds provided to the district for administrative purposes (about 2.5 percent
of total Title 1 funds). Prior to imposing the penalty, the Secretary would give the school district
an opportunity to turn its performance around under a corrective action plan approved and supervised
by the state. We believe that this level of penalty would motivate school districts, without
endangering the educational opportunities of their students. We could put into place a similar sét
of performance penalties for states, but think that making this proposal would not be worth the
political costs.

We do not believe we should impose financial penalties on individual schools, no matter how
low-performing. Our proposal requires states, working with school districts, to take effective actions
to turn around these schools (with $200 million in your FY 2000 budget to support this &ffort).
Initial action might include extensive teacher training, support to improve school discipline, and
implementation of proven approaches to school reform, such as Reading Recovery or Success for
All If these efforts did not lead to improved student achievement, the state'would have to take more
drastic action, such as making wholesale changes in school staff or closing the school and reopening
it as a charter school. We think that this approach to turning around low-performing schools is
superior to withdrawing federal money, which would pose too great a danger of entrenching existing
disparities and harming the most disadvantaged students.



- THE WHITE HOUSE
WASHINGTON

December 28, 1998

MEMORANDUM FOR THE PRESIDENT

FROM: * Bruce Reed
' Mike Cohen
SUBJECT: _ ESEA Reauthorization Proposal

We have been working with the First Lady’s office, OMB, the Vice President’s office and
the Education Department to develop the strongest possible proposal to reauthorize the
Elementary and Secondary Education Act, with the objective of transmitting it to Congress by
March 1. While there 1s still much to be done to shape and finalize this proposal, we have made
progress in addressing some of the most significant issues. (Although Secretary Riley has not -
reviewed our suggestions in detail, Deputy Secretary Smith has been very closely involved in the
process.) This memo looks at how the 1994 reforms are working, where they are falling short,
and what improvements we are considering. We are planning to meet with you in early January.

I. Progress Report on the 1994 Reauthorization and Goals 2000

. Our reauthorization proposal will build on the framework for federal aid to elementary
and secondary education established-in Goals 2000 and the Improving America’s Schools Act,
the 1994 reauthorization of ESEA. In principle, both of these Acts overhauled federal
elementary and secondary education programs by:

. Insisting that every state set challenging academic standards that all students are
expected to reach. Goals 2000 required states to set academic standards for all students
and develop assessments aligned to those standards. Title 1 of ESEA built on this
requirement by mandating that states use these standards for disadvantaged students, thus
ending the practice of setting lower expectations for low-income students.

. Providing schools, school districts, and states with the flexibility to determine how best to
educate students {6 meet high standards. Goals 2000 provided states and districts with
tremendous flexibility in how funds could be used, and for the first time allowed the
Secretary of Education to waive federal requirements if they impeded state or local
reform efforts. ESEA reduced regulations, paperwork, and reporting requirements;
launched your initiative to establish 3,000 charter schools; and permitted high-poverty
schools (with 50% or more students eligible for Title 1) to combine funds from separate
streams and use them to improve the whole school.

. Holding schools accountable for the results they achieve, rather than for compliance with



rules and regulations. Title 1 now requires states to set annual goals for each school and
district relating to the number of students who must reach academic standards; to report
progress annually for each school (disaggregating data by demographic subgroups) and
to intervene in schools that fail to make adequate progress.

These reforms have sparked considerable state and local education reform activity. There
15, however, still much more to be done to achieve significant improvement in elementary and
secondary education, especially in high-poverty schools. The key lessons from the
implementation of Goals 2000, ESEA, and related state and local reforms include:

» Standards-based education reform works. A recent Rand study of education reform in
~ North Carolina and Texas -~ the two states with the best track record of improving

achievement generally and closing achievement gaps between minority and white
students -- shows that a sustained, statewide approach of raising academic standards,
providing schools with the flexibility and tools they need, targeting resources for extra
help to low-performing students and schools, and holding schools accountable for results
produces results, particularly for disadvantaged students. Other studies also have shown
that states and schoo! districts -- including urban school districts like Philadelphia,
Boston, San Francisco, and Chicago -- that have adopted similar approaches have shown
significant gains in reading and math. This data indicate that our overall strategy is
sound. If we maintain the recent direction of federal education policy while intensifying
our efforts, we can improve elementary and secondary education across the nation.

. States have adopted policies effecting standards-based education reform, but these
policies do not go far enough. Forty-eight states have set new, more challenging
academic standards, and most states are working to develop or adopt new assessments
aligned with these standards. Fewer states, however, have adopted accountability
systems along with the standards. Only 25 states provide for intervention in low-
performing schools, as required by Title 1. In addition, only 17 states provide extra help,
such as summer school or tutoring, for students who do not meet the standards, and only
five states require students to demonstrate they have met the standards as a condition for
promotion.

. Implementation of state policies providing for standards, assessments, and accountability
leaves room for improvement. Title 1 includes a series of deadlines for implementing
state policies on standards, assessments, and accountability. Aithough not ali of the
implementation deadlines have been reached, it is already clear that many states are not
on track to meet them. In addition, some states are failing to implement these policies as
envisioned. For example, some states have evaded the full extent of their responsibility
to set goals for “adequate yearly progress” for students and schools. And although half
the states have policies that provide for some kind of intervention in low-performing
schools, many have shown themselves unable or unwilling to take the actions necessary
to tum around these schools so they provide an acceptable education.
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. Improvements in the quality of teachers and teaching are urgently needed, Governor
Hunt’s National Commission on Teaching and America’s Future has underscored the
difficulty of recruiting and retaining talented and well-prepared teachers, especially in
schools with the most disadvantaged students. About 50,000 teachers each year enter the
profession with emergency or substandard licenses. Nearly one quarter of secondary
school teachers lack even a minor in their main teaching field, and in schools with the
highest minority enrollment, students have less than a 50% chance of having a math or
science teacher with a license and degree in the field. On average, 22% of new teachers
leave the field within three years, and in urban areas 30-50% leave within five years.
Paraprofessionals are widely and increasingly used to provide instruction to low-
achieving students in Titie 1 schools, with as many as 20% of Title 1 instructional aides
providing instruction without a teacher’s supervision. By one estimate, instructional aides
account for roughly half (67,000) of the entire Title 1 instructional workforce, and Title 1
aides are being hired at twice the rate of Title 1 certified teachers.

The Eisenhower professional development program, the main federal program to improve
teacher quality (Goals 2000 and Title 1 also provide some funds for this purpose), has
failed to improve the situation in any significant way. Recent evaluation data suggest that
in many districts, the Eisenhower program funds activities of limited effectiveness. And
even where the activitics are effective, the program often fails to fund them at an
adequate level. The Higher Education Act you signed last year includes a new program
to provide scholarships to highly qualified individuals who commit to teaching in high-
poverty schools, but the current appropriation is sufficient for only about 1,400 of these
scholarships.

Il. Major Changes to ESEA

QOur budget contains a number of inittatives to expand educational opportunity in the
elementary and secondary grades: school modemization, class size reduction, after-school
funding connected to social promotions policy, and an increase in Title 1 funding for the specific
purpose of intervening in low-performing schools. Our ESEA reauthorization can build on these
initiatives by insisting on what the studies suggest we most need: accountability -- for students,
teachers, and low-performing schools. With this Congress, we may not be able to enact every
ESEA reform we want -- indeed, we may not be able to get ESEA done at all this year -- but we
can frame the debate in the right way by putting forward a bold vision of the future of education
reform. -

Our proposal would include a new set of accountability requirements as a condition for
any state or district to receive any ESEA funds (not just Title 1). States and school districts
would be required to produce annual school report cards, end social promotions, intervene in the
lowest performing schools, and end the use of unqualified teachers. Taken together, these new
requirements represent a fundamental change in federal aid to elementary and secondary
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education. For the first time, the federal government would link investment in state and local
education systems with their commitment to take the steps necessary to enabie all students,
teachers, and schools to meet high standards. In effect, we are saying that the best way for the
federal government to help students is to insist that states and local school districts live up to
their responsibilities, rather than to try to compensate after-the-fact for their failure to do so.

Along with the investments in your budget, this approach is intended to help close the
opportunity gap by lifting achievement in low-performing schools and making sure that
disadvantaged students are not left behind. We think the approach would be compelling enough
to unite most Congressional Democrats, the education community, and the public, as well as to
counter an expected Republican push for vouchers and block grants.

A. Annual School Report Cards. Our proposal would require annual report cards,
¢asily understood by and widely distributed to parents and the public, for each school, schoot
district, and state. The report cards would include information on student achievement, teacher
quality, school safety, and class size. Where appropniate, the data collected and published -~
especially on student achievement - would be broken down by demographic subgroups, to allow
a greater focus on the gaps between minority and majority, low-income and more advantaged
students.

B. Ending Social Promotions. Qur proposal would require states and districts
participating in ESEA to adopt policies that (1) require students to meet academic performance
standards at key transition points in elementary and middle school and for high school '
graduation; {2) use objective measures -- i.e., tests valid for these purposes -- to make an initial
determination if a student has met the standards; and (3) permit other, non-objective factors,
including teacher judgment, to enter into a final determination as to whether the student has met
the standards. States and school districts would have to show how they will help students meet
promotion standards by (1) strengthening learning opportunities in the classroom with steps such
as clear grade-by-grade standards, small classes with well prepared teachers, high guality
professional development, and the use of proven instructional practices; (2) identifying students
who need help at the earliest possible moment; (3) providing extended learning time, including
after-school and summer school, for students who need extra help; and (4) providing an effective
remedial plan for students who do not meet the standards on time, so that they do not repeat the
same unsuccessful experiences. The proposal would phase in this requirement over five years;
design the requirement to fit state governance systems (allowing “local control” states to delegate
responsibilities to the local school district); and base the requirement on state or local rather than
national standards. The Secretary would review and approve each state’s plan, with continued
funding conditional on adequate annual progress i1 implementing the plan. '

To reinforce this requirement and encourage local school systems to address it even
before the enactment of ESEA, your FY2000 budget contains a $400 million increase in funding
for the 21% Century Learning Center program, half of which will be reserved for after-schoo! and
summer school programs in school districts implementing policies to end social promotions.
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C. Accountability for Teachers. Our proposal would require states and local school
districts participating in ESEA to phase out the use of unqualified teachers over five years. In
particular, states and school districts would have to end the use of (1) teachers with emergency
rather than full certification; {2} secondary schoo! teachers teaching “out of field” -- e, teaching
subjects for which they lack an academic major or minor; and {3} instructional aides serving as
lead instructors. Ending these practices is particularly important for high-poverty schools, where
the practices are most prevalent. States also would have to adopt teacher competency tests for
new.teachers, including tests of subject-matter expertise for secondary school teachers. States
and school districts would be able to use funds from a number of ESEA programs, including
Title 1, bilingual education, and a new grant program focused in part on teacher quality, to help
meet these requirements.

In addition, we are working with the Education Department to fashion a requirement for
states and school districts to deal with low-performing teachers. We are exploring a number of
approaches, including (1) requiring periodic recertification of teachers, and (2) requiring school

-districts to adopt procedures to identify low-performing teachers, provide them with needed help,
and remove them fairly and quickly if they do not improve. We will work closely with the NEA
and AFT over the coming weeks to try and fashion a provision that will meet our objectives
while addressing their concerns.

D. Accountability Fund for Title 1 Schools. Our proposal would strengthen
accountability requirements in Title 1 so as to require and adequately fund immediate and
significant state and local intervention in the lowest performing schools. Because the schools of
greatest concern are invariably Title 1 schools and because Title 1 already contains certain
accountability provisions, we believe we should incorporate these provisions into Title 1, rather
than imposing a broader ESEA requirement.

Our proposal would retain current provisions for states to adopt performance standards
and assessments by 2001. [n addition, it would strengthen the current provisions in Title 1
relating to low-performing schools by: (1) requinng the immediate public identification of and
intervention in the lowest performing schools in each state -- L.e., schools with very low levels of
achievement that have made little or no improvement over the previous three years; (2) setting
aside 2.5% of Title 1 funds to support aggressive intervention in these schools, including an
external assessment of each school’s needs and the implementation of needed improvements
(such as addressing school safety and security needs, providing better teacher training, acquiring
up-to-date textbooks, technology, and curriculum materials, and extending Jeaming time to help
students catch up academically); and (3) requiring states to provide recognition or rewards to
Title 1 schools showing the greatest improvements.

To increase the appeal of this approach, your FY2000 budget contains a significant
increase in Title 1 funding, of which $200 million is specifically dedicated to this initiative.



II1.  Other Changes in ESEA '

A. Charter Schools and Public School Choice. Earlier this fall you signed the Charter
Schools Expansion Act of 1998, which strengthened incentives for states to (1) increase the
number of high-quality charter schools, (2} strengthen accountability for charter schools, (3)
maximize flexibility for charter schools, and (4) provide charter schools with their proper share
of federal program funds. We believe, along with most in Congress, that no further changes
relating to charter schools are needed in the ESEA reauthorization process.

Our proposed ESEA legislation, however, would include new authority to enable the
Education Department to support other, new approaches to expanding public school choice. At
present, the Department has authority only to support specific approaches to choice, such as

"intra-district magnet schools in the context of desegregation efforts, and (as of last year) high
schools on community college campuses. We will propose a new competitive grants program
that will give the Education Department the ability to support a much wider range of choice
approaches, including district-wide public school choice systems, mterdistrict magnet schools
and other interdistrict approaches, work-site schools, schools-within-schools, and post-secondary
enrollment options. '

As a first step in this direction, your FY2000 budget proposal will contain funds and
necessary authorizing language for three specific choice initiatives: $10 million in grants to
school districts to establish work-site schools; $10 million to support interdistrict magnet
schools; and (as already authorized) $10 million to establish high schools on community college
Campuses.

B. Bilingual Education. Qur proposal would make changes to the Title VII Bilingual
Education program and to Title 1 (which serves more than 1.1 million LEP students) consistent
with statements you and Secretary Riley made in opposing California’s Ungz Initiative. These
statements called for (1) expanding the flexibility given to local communities to select the
programs they believe will best educate LEP students; (2) making sure teachers are well trained
to teach LEP students; and (3) strengthening accountability for programs serving LEP students
by including a goal that all LEP students reach English profictency within three years.

To expand local flexibility and parental choice, we would remove the Title VII provision
in current law that limits expenditures on English-language (rather than bilingual) programs to
25% of the funds available. We also would require parental approval for participation in any
program funded under Title VII. To improve teacher quality, we would phase in a requirement
that schools receiving Title 1 funds provide LEP students with appropriately trained teachers.

We also would strengthen the teacher training provisions in Title VH by giving funding priority
to school districts and institutions of higher education that have implemented proven programs to
hire, train, and support new ESL and bilingual teachers.

In Title 1, we would require that LEP students be. included in the assessment and
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accountability requirements for each school. Assessments would be in their language of
instruction and, after three years of schooling in the United States, in English. We would require
schools to disaggregate data, so that they would report -- and be accountable for -- both the

- academic achievement and the English language proficiency of LEP students. We also would
require schools receiving Title 1 funds to provide alternative instructional strategies for LEP
students who do not make adequate progress in English proficiency after three years, Finally,
we would cut off Title VII funding to a program after three years if it could not show that
students made significant gains in both English and academic subjects.

C. Safe and Drug Free Schools Program. As you announced at the White House
Conference on School Safety, we would significantly overhaul the Safe and Drug Free Schools
Program to improve its effectiveness at promoting drug-free, safe, and disciplined learning
environments. Our proposal would accomplish this by (1) requining states to allocate funds to
local school districts on a competitive basis, with funds going to the districts with the greatest
need and highest quality proposals; (2) requiring iocal school districts receiving program funds to
develop and implement a rigorous, comprehensive approach to drug and violence prevention
based on proven practices; (3) requiring every school district receiving funds to have a full-time
program coordinator; and (4) requiring all schools to issue report cards that inciude data on
crime, disorder, and substance abuse.

D. Class Size Reduction. We would include authorization for our Class Size Reduction
initiative in our ESEA package, since the provisions in last year’s Omnibus Appropriations Act
provide funding and authority for only one year. Although we do not expect Congress to enact
the ESEA reauthorization this year, we believe that transmitting authorization legisiation will
strengthen our ability to fight for additional funds for class size reduction in the FY2000
appropriations bill. Unlike the provision enacted last year, our original proposal required local
school districts to provide matching funds (an average of 20%, with a sliding scale based on
poverty levels). We intend to include the matching requirement in our ESEA authorizing
proposal, so that we can reach our goal of providing 100,000 teachers within 7 years. In all other
- tespects, our proposal would reflect the agreement reached with Republicans last year, which
itself was futlly consistent with our original proposal.

E. School Modernization, We also intend to include our school modemization
proposal, with only minor changes from the one introduced last year, in our ESEA package.

F. Ed-Flex. Our proposal to expand Ed-Fiex (which gives states the authority to waive
many statutory and regulatory requirements in ESEA) to all 50 states died last year, caught
between Democrats who opposed granting greater flexibility and conservative Republicans who
insisted on a more sweeping block grant proposal. Governors of both parties aggressively
promoted Ed-Flex until the very end of the session, and Governor Carper has indicated that the
NGA will take up the cause again next year. Although we believe we should continue to support
some version of Ed-Flex, we will need to think carefully about the scope of the proposal. We
think it would be a mistake to allow states to waive the full set of accountability provisions

7



described above or the requirement for using class size funds to reduce class size fo 18 in the
early grades.

G. Preschool Education. Our ESEA proposal would retain provisions in current law
aflowing the use of Title 1 funds for pre-school, and would expand the Even Start Family
Literacy program to reach greater numbers of children and adults. We also would strengthen the
quality of pre-school programs and enhance school readiness by providing funds to local school
districts, on a competitive basis, to (1) work with Head Start and other pre-school programs to
identify the basic language and literacy skills that children need when they enter school and to
design a curriculum to help students acquire these skills; and (2) provide professional
development for child care providers and other providers of early childhood services to help
children build these basic language and literacy skills.

IV. The future of Goals 2000 and continuing Support for standards-based reform.

Goals 2000 has been the flagship Administration initiative promoting standards-based
reform, and recent studies show that it has been successful. We do not believe we should let the
program expite simply because of the political opposition it faces in Congress. At the same time,
we do not believe it is wise -- either for substantive or for political reasons -- to submit a
proposal that simply extends the current program. We are instead looking for a way to advance
standards-based reform in a somewhat different form -- a kind of second-generation proposal that
will reflect the current state of the standards movement.

Most educators agree that while states have made significant gains in developing
standards, they stiil face great challenges in actually putting those standards into place in the
classroom. To meet these challenges, schools must have talented and well-prepared teachers,
who themselves have the tools — curriculum materials, instructional approaches, technology,
and the like — to engage all students in learning to higher standards.

Several currently existing formula grant programs — Goals 2000, the Eisenhower
Professional Development program, and the Title VI Block Grant -- could contribute to this
objective. We are considering a number of approaches involving these programs, including
proposals to consolidate some or all of them into a larger program, which would be designed to
help move standards into the classroom and would have a strong focus on improving teacher
quality. Such a proposal effectively would create a “responsible biock grant,” with clear
purposes and accountability. Some Congressional Democrats -- including Senator Kennedy --
are also looking at this approach, in part because it would respond to the Republican push for
block grants and in part because 1t would create 2 large funding stream to address 1ssues of
teacher quality. We still have much work to do on this issue, and we will outline more concrete
options in a subsequent memo.



ESEA Issues Summary (based on EXOP comments)

~April 27, 1998 :

. Action

Original ESEA proposal

Latest ED response -

TITLE [, PART A; GRANTS TO LEAS

Criginal and current EXCP recommendations

O Lelerto ED
0 Use old EXOP
0 Use new EXOP
T Compromise
U Open issue

Quantifying goals, defining “continuous and
substantial progress.” The proposal requires criteria
for identifying low-performing schools and LEAS to
reflect an expectation that all studenls reach standards
within a reasonable timeframe.

Original: To ensure that application of the expectation
i not arbitrary and that timeframes are rigorous, revise
this provision to say, “reflect an expectation ... within a
reasonable timeframe, as demonstrated by annual
numerical goals over that timeframe set forward in the
State plan.”

Current: Add language along the lines of. “The
Secretary may regulale on the definition of continuous
and substantial progress.”

ED is willing to provide guidance (and possibly regulate}
on the definition of "continuous and substantial
progress,” but refuses lo make statutory changes.

Research and experience have shown that students
progress at different rates, and fightening timeframes
has not proven to be a very relevant accountability
measure. By notincluding this requiremant we increase
the likelihood that Title | schools will be held
accountable as part of a single stalewide system,
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{1 Defer toc ED

{1 Use old EXOP
O Use new EXOP
Q Compromise
0 Open issue

Professienal devélopment set-aside. The proposal
phases in a requirement that LEAs set aside 10 percent
of their Title | allocations for professional development.

Criginal: Delete ihe set-aside, because it is no longer

necessary ko ensure & foundation level of investmentin

professional development, as formula grants under
Title I, Part A accomplish the same purpose. The set-
aside is also an unnecessary limit on-locai flexibility.

Current: Same as original. Also, apply the Title |l
performance indicators to be developed by the
Secretary to all professional development programs in
ESEA, and use them for accountability. -

Alternative #1: No sel-aside, but aflow SEA toimpose -

up to 10-percent set-aside if LEA is not making
substantial progress on Title |l professional

"| development or Title XI teacher quality indicafors.

Alternative #2: Allow the set-aside, but if an LEA fails
to make substantial progress on the Titte |l professional
development or Title Xl teacher quality indicators, allow
the SEA to take over or delegate to a lhird paty the
responsibility for LEA set-aside spending.

ED will not compromise on the 10-percent set-aside.
These activities are crifical for implementing successiul
programs in Title | schodls and should serve as a
foundation. Title H will alse provide necessary suppori,
but it will not be sufficient to meet the ngeds of Title |
schools. ED, however, agrees to apply the Title Il
indicators across ESEA pro{esswnai developmenl
activilies.

Q Deferto ED

(3 Use old EXQP
1 Use new EXOP
Q1 Compromise
O Open issug

Pertnitting Teach for America, alterna'tive
certification. Right now, the bill would say that states
need to get within 4 years 95% of their teachers in
public schools a) certified, or b) have a college degree
and are enrolled in a program {including an alternalive
cerfification program) leading to full cerification in their
field within two years). This requires fntes in both
Title § and Title X1.
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: Board; as described;.assumes'that schails are
consumers” of profess
i et Sadioktis

TITLE I}, PART B, SUBPART 1: TROOPS TO TEACHIERS -

{2 Compromise
2 Open issue

O Deferto ED Program name. We suggested that the name of the

21 Use old EXOP pragram be changed from “Transition to Teaching” to

0 Use new EXOP “Troops to Teachers: Transition to Teaching.”

Q0 Compremise Education reponded that they would rather not saying

Q2 Openissue that this is primarily about other mid-career

: professionals not troops. This is NOT consistent with

staff-level agreements that about half the $ would be
used for expanding troops. :

O Deferto ED Recipient of funds. Cumently, it is not clear to whom

L Use old EXOP the $ for the expanded Troops program - including the

3 Use new EXOP stipends and other support -- would be given. Right

now, the language only appears to envision a $1 million
contract from Education to Defense and no mechanism
or language for providing the larger amount needed to
expand the program. R
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TITLE I, PART B, SUBPART 2: RECRUITMENT AND RETENTION

[ Defer to ED

O Use old EXOP
1 Use new EXQOP
0 Compromise
L Open issue

Duplicatien in new authority. The proposal
authorizes a new program for recruitment and
retention of teachers and administrators that would
establish a teacher clearinghausefjob bank, suppart
Teach For America-type programs, suppont innovative
ways to certify and recruil people fo serve as principals
in high-need LEAs, and coenduct research on teacher
pension portability. '

Original: Eliminate this subpart, and move its purposes
and autherized activities into Title Il, Part A, Subpart 4,
Federal Activities. The division of activities is arbitrary,
as the eligible applicants and authorized activities are
largely the same and serve identical purposes of
supporling demonstration projects, research, and
dissemination to enhance teaching and school
administration. )

Current: Same as original, but add a requirement that
any job bank activities be integrated with the
Department of Labor's national job bank. (OMB will
provide €0 with 2 DOL contact for the joby bank.)

ED will check with the Secretary to see if he is
agreeable lo consolidating this authority inte Nationgl
Aclivities,

TITLE I, PART C: EAR

LY CHILBHOOD EDUCATOR PROFESSIONAL DEVELOPMENT

(3 Deferto ED

L Use gld EXOP
) Use new EXOP
1 Compromise

O Openissue

New authority for eatly childhood. The proposal
authorizes a new competitive grant program from the
Federal level for early childhood educator professional
development.

Qriginal: Eliminate Title } Part C entirely and; instead,
creale a set-aside in the Part A State grant program for.
the same putpose, administersd by SEAs. Require
SEAs to reserve 5 percent of their subgrants for Early

Childhood Educator Professional Developmentundera |

new section.

Current: Same as orginal. We will check with Neera

EL} says the First Lady wants a separate program.

Tanden for the First Lady's perspective. -
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TIT'LE_ IV: SAFE AND DRUG-FREE SCHOOLS AND COMMUNITIES

Q Defer fo ED

Q Use old EXOP
Q Use new EXOP
A Compromise
0O Open issue

Alternative education. Part D, the Gun Free Schools
Act, contains 2 provision requiring thal any student who
is expelled for possession of a firearm at schoo! be
placed in an alternative education setting that will
enable the siudent to continue to participate in the
general curriculum and make progress toward the
student's educational goals. However, Title XI states
that in the case of students who are suspended or
expelled from school, the LEAs are to have a plan for
helping such students conlinue to meet the State's
challenging standards.

Criginal: There appears to be a disconnect between
these two policies - LEAs would have fo provide
alternative educational setfings for kids who brought
guns to scheol, but not for other expelled students.

Current: Delete the Title [V mandaie that qun-toling
students receive alternative education programs. We
are okay, however, with the Title Xl requirement that
LEAs have plans for helping expelled students achieve

-+t 1o high standards.

No chiange. E£D stands behind the distinction. Students
who are expelied for bringing a gun to 'school are
expelled for at least a year, which is cerlainly not the
case for all the suspensions and expulsions covered
under the Accountability Act. Without continuing
services to.students expelled under title IV-mostof
whom are in their teens--they will never recover
academically, or even return to school. In effect, a
year's suspension, without services, for these kids is the
educational equivalent of ¢apital punishment. The
difference in freatment is warranted. ’

QO Defer o ED
O Use old EXOP

- Use new EXOP
{ Compromise
(O Cpenissue

Tobacco. Make sure we have agreement about this.

TITLE VII: BILINGUAL

EDUCATION

Q Defer to ED

O Use old EXOP
L Use new EXOP
Q Compromise

1 Open issue

| 3-year goal, pt. 1. The Secreta?y shal terminate a

grant after three years or four years, if “a significant
number of students with fimited English proficiency in

| the 'project, who have been in United States schools for

three consecutive years, have not made continuous
progress in learning English and in achieving
challenging State content and performance standards.”

Original: Change the standard from continuous
progress toward English proficiency to attainment of
English proficiency, which is 2 much more meaningful
indicator. This would apply to 4- and 5-year grants.

Current: Same as original.

Alternative#1: Cperationalize the 3-year goal by
including in the purpose statement for Title VI a goal
that substantial numbers of LEP children participating in
Title Vil programs attain English proficiency and
achieve to challenging State standards in other
academic subjects within three years.

Alternative #2: Change “continuous progress” to
“continuous and substantial progress.”

' No change. Given that the new accountability

procedures have not been implemented, the
complexities of when LEP students arrive in this country
and other important background variables, and the
volatility of the issue politically, we prefer "centinuous
progress”, giving the Secretary fiexibility to quide the -
process.
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QO Cefer to ED 3-year goal, pt. 2. The proposal is silent on the issue Original: If an applicant has previously received & Mo change. We find this suggested requirement harsh
0 Use old EXOP of whether past performance in hetping chiidren learn Federal bilingual grant, it will have tb demonstrate tha, | and unnacessary {at the end of three or four years
1 Use new EXOP English shouid be used in assessing grant applicants under ils previous grant, substantial numbers of poor programs would already be terminated). ' may
0 Compromise when they reapply for Federal bifingual funds. - students who had been in U.S. schoois for three penalize grantees (and new students) for problems well
) Open issue consecutive years attained English proficiency and outside their control. Also, EDGAR already gives the
made continuous academic progress. This would apply | Secretary the authority to consider past performance in _
to 3-, 4-, and S-year grant programs, ‘| selecling applicalions. .
Current: Same as onginal.
Alternative: If a previous grantee did not demonstrate
progress, require an explanation of why, and how the
latest proposal has changed for the better.
O Defer to ED LEP assessment. Make sure that the current
(0 Use old EXOP language reflects our agreement about the use of
{2 Use new EXOP English-language tests.
{Q Compromise -
0 Open issue

TITLE X: PROGRAMS OF NATIONAL SIGNIFICANCE

u Defef to ED NEA and arts education. The proposal retains the

(1 Use old EXOP current authority for Arts in Education.
(2 Use new EXQP

0O Compromise

0 Open issue

Qriginal: Authorize the Secretary to transfer ED funds
to the-National Erdowment for the Arts to carry oul.
arts education programs.

Current: Dick Woodruff at the NEA suggests changing
sec. 10404{d)(6), which authorizes “supporting
collaborative activities with other Federal
agencies...such as the NEA," o read, “supperting
activities undertaken by other Federal agencies...”

No legislation is needed. This is an appropriations issue
more than an authorization issue. But ED will share the
current authorizing statute with NEA lo see if NEA has
suggestions for strengthening it.

A
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0 Deferto ED

0 Use old EXOP
O Use new EXOP
Q Compromise
[ Open issue

New authorization for secondary schools. The
propesal authorizes what is essentialiy a competitive
block grant for high scheol refarm.

Authorize the program, wilh major structural changes,
in Tile |. Reguire matching funds (which can include
phased-in Tile I, Part A funds) and participation in Titte
| accountability system. Allow renewal only in cases of
continuous and substantial gains.

No response yet:

U Defer to ED

- Use ¢ld EXOP
I Use new EXOP
Q Compromise
Q Open issue

Two new authorizations for foreign language. The
proposal moves the Foreign Language Assistance
Program into Title VIl and authorizes new programs for
professional development (simitar to bilingual
professional development, except for foreign language;}

and technalogy to improve fereign language instruction.

Place this piece back in Title VIl where it currently exists
as the Foreign Language Assistance Program. Do not
authorize new programs for professional development
and technology. FLAP can be amended to allow
preservice professional development. Title 1ll
technology programs can include a priority for

pregrams that enhance foreign language instruction-or

professional development if there Is a pressing need.

No response yet,

" | TITLE XI, PART B: EDUCATION ACCOUNTABILITY ACT

2 Defer to ED

| Alternative certification. See comment in Title |

O Use old EXOP | above.
Q Use new EXOP '
Q Compromise
0 Openissue
O Defer to ED Repdrt cards. We suggested changing language lo
I Use old EXOP require comparisons of progress made by the school in
O Use new EXOP improving the achievement of its students. These
- Compromise demonsirated gains are often 2 more accurate
D Openissue ' reflection of the schoof's improvement thain a straight

comparison of overall performance to other schools.

QTHER 1SSUES FOR DISCUSSION

Such sums fanguage. ED has authorized $1 5 billion -

in appropriations for the Title Il, Part A block grant in
FY 2001, and such sums in subsequent years. This has
raised such sums issues throughout ESEA, which we
need to falk about. :
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Relationship to ED-Flex. Since the ED-Flex hill does
not contain a sunset provision, ESEA will need to make
conforming amendments to ED-Flex and ensure that
certain new provisions, such as accountability
requirements, cannot be waived. Should the ED-Flex

announcement/event reference this need?
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