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COMPARISON OF THE FLAWED REPUBLICAN PATIENTS BILL OF RIGHTS AND j2h 
· THE STRONG BIPARTISAN NORW()OD-DINGELL BILL 

, 

PATIENT PROTECTION REPUBLICAN BILL 
PASSED BY THE SENATE 

BIPARTISAN 
NORWOOD-DINGELL 

REAL PATIENTS' BILL 
OF RIGHTS 

Covering All Health ))Iaus 

·, 
, 
; 

,, 

~O. 

Leaves out over 110 minion 
Americans and covers less 
than to percent ofall HMOs. 

YES. 

, 
Keeping Your Doctor 
Through Cri~cal 
Treatments 

,, 

NO. 
Does not provide meaningfu1 
continuity of care provisions. 

YES. 

, 

Providing Strong 
Emergency Room , 
Protections 

NO. YES. 

Assuring Access to 
Specialists , 

NO. YES. 

. 

Assuring Patients Have an 
Independent Appeal, 
Process ; 

NO. YES. 

Holding Healih Plans 
Account.ble for Harming 
Patients 

NO. 

,, 
; 
' YES. 

,, 



THIl PATlIlNTS' BILL OF RIGHTS: 

Improved Prospects For. Passage In The New Congress? 


On July 24,1998, the Republican-controlled House of Representatives defeated the 
Democratic Pdlienls Bill ofRighls legislation by a vote of217 "nays" to 212 "yeas," with 6 
members "Not Voting." The foJlowing analysis takes a look at whether the prospects for passage 
of the bill have improved following the 1998 elections. lfre-elecled Members cast the;ryotes as 
thgy did jn J998. it ao.pears there are mm:e dum the 21 g votes needed to PasS the Dernowtic 
Patients' Bm QfRights in the new Congress, 

The July 24, 1998 "Patients' Bill Orllights" Vote 


Summary: 	 House Vote #336 on HR 4250 
On the Dingell (D-MI) Substitute Amendment consisting ofthe text ofHR 
3605, the Democratic-sponsored Patients' Bill of Rights legislation. 

Defeated: 	 ~12-217 

Democrats: 	 201 - 0 
Republicans; 	 10 - 217 
Independents: 	 I - 0 

The 1999 "Patients' Bill Orllights" Vote: 

More Than A Majority For Passage At 221 Votes 


189 Democratic Supporters Returning 

+22 Freshman Democratic "Yea" Votes 
(Running Vote Count: 211) 

+9 Republican "Yea" Votes Retnrning 
(Running Vote Count: 220) 

+1 Independent "Yea" Vote Returning 
(Rum.ing Vote Count: 221) 

189 Democrats who supported the Patients' 
Bill ofRights on July 24, 1998 will return to 
Congress in 1999. 

22 newly elected Democratic Members of 
Congress, most ofwhom campaigned on the 
Patients' Bill of Rights, will take seats in 
Congress in 1999. 

9 of the 10 Republicans who voted with 
Democrats (see chart below for full liS!) to 
pass the Patients Bill of Rights on July 24, 
1998 will return to Congress in 1999 -- .11 
except for Jon Fox (R-PA). 

Rep. Bernard Sanders (J-VT) will return to 
Congres, in 1999. 



The 1999 Patients Bill Of Rights Vote: 

Other Possible Votes Beyond 221 


Summary OfOther "'millie Voles: 

Narrowly Rc..Electcd Incumbent Republicalls WilD Fifced Patlents' Rights Issue: 
Richard aaker (LA·o); John Hostettler (IN-S); 

"Ann Northrup (KY·); James Rogan (CA-27); 
Heather Wilson (NM·l) 

5 

Nc,!/y EJected Republicans Who Campaigned On Patients' Rights: 
Don Sherwood (PA-I 0); Ernie Fletcher (KY-6); Judy Biggert (IL-B) 

3 

WILL ONE OR MORE OrTUE 5 NARROWLY Rf:-EI.F.CTED INCUMBENT REPUBLICANS WHQ 
FACED TilE PA_IIENTS~J1ILL OF RIGIITS I13SllE..DIJRTNG TIIE!R CAM(!AIGNS SUPPORT THE 

Bil.l~'? 

, 
~ame , 

Baker, Richard 

Dlstnct 

LA-6 

Election Result 7124198 Vote 

51% - 49D/u Nay 

t. 	 Bakt~r: «This Issue]s Moving Up The Ladder Of Importance." According to the 
Baton-Rouge Advocate: "The 'patients l rights' issue was caught in election~year politics 
lInd was not resolved this year, A wide gulfremains between Republican and Democratic 
versions ofpatient-protection legislation. That same gulfexists between the candidates 
running in the 6th Congressional District - Republican incumbent U.S. Rep, Richard 
Baker and Democrat Marjorie McKeithen. One 'oftltem will face the issue in tlte next 
Congress after winning the Nov. 3 election. 'This issue is mewing up the, ladder Qj' 
importance. not gQ;ng flown . . Baker said. " [AdyOcate (Baton RQuge, La.). 10/12/98 
(emphasis added)] 



Name District Election Resnlt 7/24/98 Vote 

Hostettler. John [N·S 52%-47% Nay 

2. HostetUer: Opponent Ran TV Ads And M.de ratienls' Rigbls Tbe "Key Issue": 
"Gail Riecken, the Democrat trying to unseat Rep, John Hostettler in southwestern , 
Indiana:'s 8th Districf congressional race, has tried to make. HMOs a kev issue . •. 
[AssQciated Press, 10/19198 (emphasis added)] 

i 

According to Roll Cnll: "In Indiana, Democratic House candidate Gail Riecken is 
rwming an ad similar to {Georgia Senatorlal candidate Michael} Coles' [in which he 
attacked his opponent srecord on HAlOs] in which a woman asserts that her baby 
suffered brain damage when a C-sectiofl was refused, Riecke" 's campa/sm S({ys she hru 
~Qtle.frQm 2Q f)Qints behind RepubliCan &po John Hostettler to 8 points back. but the 
HMO issue hasn't put her into the lead yet," [Ron Call. 10/22198 (emphasis added)] 

. 

Name , District Election Result 7124198 Vole 

Northup, Anne KY·3 52% ~48% Nay 

3. 	 Northrup: Opponent Made HMO Reform "No. J Issue." According to the National 
Journal; "Still, Gorman -- who is seeking to unseat first~(erm GOP Rep. Anne Meagher 
Northup -- managed to get Gephardt to attend a fund-raiSing breaifast wilk about 40 
local supporters, many oJthem labor-union leaders. and a rally at a senior·cirizCllS 
center If; pr:ess for rglQrm Qjhcalth maintenance Qrganizations. which Gorman has 
plaverl as his No, I issue. " [Natjonal Journal, 915/98] 

, 	 , , 
Name District Election Result 7/24/98 Vote 

Rogan. James CA·27 51% ~ 47% Nay 

4. 	 Rogan: Said It Was "Essential» To rass A ratlenls' Bill Of Rights. When asked by 
the Los Angeles Iimes~ "If you go to Washington. what kind of agenda will you pursue?" 
Rogan r,esponded "[ would want 10 worklOpass an HMO vaden's' 'bill q,[ tiv1ts. . I 
think it's e,ssenlial. " [Los Angeles Times. 1111198 (emphasis added)] 

Name District Election Result 7124198,vote 

\Vilwn, Heather NM·l 46%-43% Nay 

5. 	 WilS(ID: Opponent Made Patients' Rights A Key Issue. According to CongrcssDaily, 
"In New Alexico, Democratic challenger Phil Aialoofsought 10 usc the LSsue to tie his 
opponenl to House Speaker Gingrich, chiding Rep. Heather Wilson, R-N,M" in one ad 
for voting 'with Newt Gingrich' and against key patient rights like minimal hospital 
stays. the right to sue and guaranteed emergency room treatment, .. [C!logressDaily, 
1112198] 



WILL ONE OR MQRE OFTlI£ 3 NEWLY ELECTEp FRESUMAN REPUBLICANS \'\-'no 
CAMPAIGf!!ED ON TUE PATIENTS! RIGIITS ISSllEVOIE FOR THE BILL? 

1. 	 Rep.·Eleet Don Sherwood (PA-IO); 
A Moderate Who Campaigned OnHis Support For A Patients' Bill Of Rigbts. 
According to U.S. News & World Report. "What the Democrats once viewed as among 
their brightest opportunities for gaining a congressional scat is now seen as a 
dowrHo-the-wire race where fhe party's best hop~ is to pull support/rom 
independent-minded Republicans who can be persuaded that a GOP vote will hurt 
er/ucalipn, Social Security, alld health care. That's not easy whclIlhe Republican 

" candidate, Don Sherwood, talks aboul his 23 years on the school board in his hometown 
a/Tunkhannock and his sfjapoct fat. a pntients' bill Qjrifdlts, andfor bolstering the Social 
Security fund. Sherwood is running so centrist that he even voices support for a minimum 
wage boost... "' [U.s, News I< Wodd Report, 10112198 (emphasis added)] 

, 
2. 	 Rep.-Elect Ernie Fletcher (KY-6); 

A Doctor Who Ran Two TV Ads About Patients With HMO Horror Stories. 
According to the Natjonal Journal's "1998 PoIitical Ads"section oftheirCloak Room 
web page: .....Fletcher ls emphasizing his medical career in his efforts to defeat 
Democrat Ernesto Scorsone for Ihe 6th District seat being vacated by Senate candidate 
Rep. Scouy Bacsler. ilia qQ~sec:Qnd spots/eature natients C!,fFlctcher's. talking af1aut 
their experiences. The doctor appears in a casual sMrt in his living room. arwuinr: lllgt 
l1MQs let them down and VQwjui to purSue reform. Jack Smith says Fletcher saved him 
from blindnes~ by taking on an indifferent HMO. while Kay Cockrell discusses herfight 
against breast cancer . .. {National lournal's "1998 Political Ads" (Cloak Room Web 
Page), 9121198 (emphasis added)] 

I
3. 	 Rep.-Elect Judy Bigger! (IL·I3); 

Frm. Chair of Chicago Visiting Nurses Assoc. Who Is Concerned That Health 
Decisions Are Not Being Made By Doctors. According to the National Journal's New 
Member Profile of Judy Biggert: "Afonner chainvomall ofthe Visiting Nurses 
Association o/Chicago, Biggert is likely to'mak!:..1uwlth care reform an imMr1aulpar( of 
her a~etJda. She says that 'health care decisions arc being made by someone who's not a 
doctor, ~omeofle who 's concerned about the bottom line. H. [National Journal's "New 
Member Profiles" (Cloakroom Web Page), 1114198) 



The July 24, 1998 "Patieuts' Bill Of Rights" Vote 
- [n Detai[ -- ' 

Democrats wlto wIled "Yea" 
(201) 

Defeated 
217 '''Nea'' votes 
212 "Yea" votes 

6 "Not Voting" 

Abercrombie (III), Ackenrum (NY), Allen (ME), Andrews (NJ), 
flaesler (KY). Baldacci (ME), Barei. (Ml), Barrett (WI), Becerra 
(CA), Bentsen (!'X), Berman (CA), Berry (AR), Bishop (GA), 
Blagojevich (IL), B1umenauer (OR). Boninr (MI). Borski (PA), 
Boswell (IA), Boucher (VA), Boyd (FL). Brady (PA), Brown 
(CA), Brown (Oil). Brown (I'L), Capps (CA), Cardin (MD), 
C."on (IN), Clay (MO). Clayton (NC), Clement (TN), Clyburn 
(SC). Condit {CAl, Conyers (MI), Costello (IL). Coyne (PA). 
Cr.mer (AL). Cummings (MD). Danner (MO), Davis (FL), 
Davis (IL). DeFazio (OR). DeGette (CO). Del.hunt (MA). 
DeLauro (Cn, Deutsch {FLI, Dicks (WA), Dingell (MI), Dixon 
(CAl. D<lggctt (TX), Dooley (CA), Doyle (PA), Edwards (TXI, 
Engel (NY), Eshon (CA), Etheridge (NC), Evans (ILl, F.IT (CAl, 
Fattah (PA), Fazio {CAl, Filncr (CA), Frank (MA), Frost (TX), 
Furse (OR), Gejdenwn {CI1, Gepha,dt (MO), Goode (VA). 
Gordon (TN), Gutierrez (ILl. Green (TX). Hall (Oil). Hall (!'X), 
lIamilton (IN), Harman (CA), Hastings (FL), Hefner (NC). 
Hilliard (ALl, Hinchey (NY), Holden (PA), Hooley (OR), Hoyer 
(MD), Jackson-Lee (TX). Jackson (IL), Jefferson (LA), John 
(LA), Johnson (WI), Johnson, E, 13, (TX), Kanjorski (PA), 
Kaptur (OB), Kennedy (RI), Kennedy (MA), Kennelly (CT), 
Kildee (MI). Kilpatrick (MI), Kind (WI), Kleczka (WI), Klink 
(PA), Kucinich (DH), LaFalce (NY), Lampson (TX), Lantos 
(CA), Lee (CA). Levin (MI). Lewis (GA), Lipinski (IL), Lofgren 

(CA), Lowey (NY), Luther (MN). M.Ioney (CI1. Maloney 

(NY), Manton (NY), Martinez (CA), Mas<:.ra (PA). Matsui 

(CA), McCarthy (NY), McCarthy (MO), McDermott (WA), 

McGovern (MA), McHale (PA). Mcintyre (NC). McKinney, 

(GA), McNulty (NY), Meehan (MA), Meek (FL), Meeks (NY), 

Menendez (NJ), Millender-McDonald (CA). Miller (CA), Minge 

(1vIN), Mink (HI), Moakley (MA), Mollohan (WV), Moran 

(VA), Murtha (PA), Nadler (NY), Neal (MA). Oharstar (1vIN); 

Obey (WI), Olver (MAJ, Ortiz (lX), Owens (NY), Pallone (NJ), 

Pascrcll (NJ), Pastor (AZ), ])ayne (NJ), Pelosi (CA). Peterson 
(MN), Pickett (VA), Pomeroy (NO), Poshard (IL), Price (NC). 
Rahall (WV), Rangel (NY), Rcyes (TX), Riv"" (MI), 
Rodriguez (TX), Roemer (IN). Rothman (NJ), Roybal-Allard 
(CA). Rush (IL), Sabo (MN), Sanchez (CA), Sandlin (TX), 
Sawyer (OH). Schumer (NY), Scot! (VA), Serrano (NY), 
Sherman (CA), Sisisky (VA), Skaggs (CO), Skelton (MO), 
Slaughter (NY), Smith, Adam (WA), Snyder (AR), Sprat! (SC), 
Slabenow (MI), Stark (CA). Stenholm (TX),Stokes (OH), 
S'rickland (OIl), Slup,k (MI), Tanner (TN), Tauscher (CA), 
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Republicans who voted 
"Yeo" 
(10) 

, 
llldcpf:fldcfJlt who voted "Yea" 
(t) i 

, 
I 

Republicans wno WJti!tl 

(217) 

I 

Taylor (MS), Thompson (MS), Thurman (FL), Tierney (MAl, 
Torres (CA), Towns (NY), Traficant (OH), Turner ([X), 
Velazquez (NY). Vento (MN), Visclosky (IN), Waters (CA), 
Watt (NC), Waxman (CA). Wexler (FL), Weygnnd (RIl, Wise 
(WV), WoolseY,(CA), Wynn (MD) 

Bilbray (CA); Boehlert (NY); Foroes (NY); Fox (PA); Ganske 
(IA); Horn (CA); LaTourette (OH); Leach (IA); Morella (MD); 
Roukem. (NJ) 

Sanders (VT) 

Aderholt (AL), Archer (TX), Armey ([X), Bachus (AL),Baker 

(LA), Ballenger (NC), Barr (GA), Barrelt (NE), Bartlett (MD), 

Barton ([X), Boss (NH), Bateman (VA), Bereuter (N"), Bilirakis 

(FL), BlHey (VA), Blunt (MOl, Boehner (OH), Bonill. (TX), 

Bono (CA), Brady ([Xl, Bryant (TN), Bunning (Ky), Burr 

(NCl, Burton (IN), Buyer (IN), Callahan (AL), Calvert (CA), 

Camp (MI), Campbell (CA), Canady (FL), Cannon (UT), Castle 

(DE), Chnbot (OHl, Chambliss (GA), Chenoweth (lD), 

Christensen (NE), Coble (NC), Coburn (OK), Collins (GA), 

Combest (TX), Cook (UT), Cooksey (LA), Cox (CA), Crane 

(IL), Cropo (ID), Cubin (WY), Cunningham (CA), Davis (V A), 

Deal (GA), Delay (TX), Diaz·Balart (FL), Dickey (AR), 

Doolittle (CA), Dreier (CA), Duncan (TN), Dunn (W A), Ehlers 

(MI), Ehrlich (MD), Emerson (MOj, English (PA), Ensign (NY), 

Everett (AL), Ewing (IL), Fawell (IL), Foley (FL), Fossell. 

(NY), Fowler (FL), Franks (NJ), Frelinghuysen (NJ), Gallegly 

(CA), Gekas (PA), Gibbons (NY), Gilchrest (MD), Gillmor 

(OH), Gilman (NY), Gingrich (GA), Goodlattc (VA), Goodling 

(PA), Goss (FL), Graham (SC), Granger (TX), Greenwood (PA); 

Gutknecht (MN), Hansen (UT), Hastert (lL), Hastings, Richard 
(WA), Hayworth (AZ), Hefley (CO), Herger (CA), Hill (MT), 
Hilleary (TN), Hobson (OH), Hoekstra (MI), Hostettler (IN), 
Houghton (NY), Hulsliof(MO), Honter (CA), HutchinsOn (AR), 
Hyde (lL), Inglis (SC), Istook (OK), lenkins (fN), Johnson, Sam 
(TX), Johnson, Nancy (CT), Jones (NC), Kasich (OH), Kelly 
(NY), Kim (CA), King (KY), Kingston (GA), Klog (WI), 
Knollenberg (MIl, Kolbe (AZ), LaHood (IL), Largent (OK), , 
Latham (IA), Lazio (NY), Lewi, (KY), Lewis (CA), Linder 
(GA). Livingston (LA), LoBiondo (NJ). Lucas (OK), ManzuUo 
(lL), McCollum (FL), McCrery (LA), McDade (PA), McHugh 

(NY), Mcinnis (CO), Mcintosh (IN), McKeon (CA), Metcalf 

(WA); Mica (FL), Miller (FL), Moran (KS), Myrick (NC), 

Nethercutt (WA), Neumann (WI), Ney (OH), Northup (KY), 

Norwood (GA), Nussle (IA), Oxley (OH), Packard (CA), Pappas 

(NJ), Parker (MS), Paul ([x), Paxon (NY), Pe.se (IN), Peterson 

(PA), Petri (WI), Pickering (MS), Pitts (PA), Pombo (CAl, Porter 

(lL), Portman (OH), Pryce (OH), Quinn (NY), Radanovich (CA), 

Ramstad (MN), Redmond (NM), Regula (OH), RillYs (CA). 

Riley (AL), Rogan (CA), Rogers (KY), Rohrabachcr (CA), 


, , 




Members "Not Voting" 
(I Rep; 5 Oem) 

Ros·Lehtinen (FL). Royce (CA). Ryun (KA), Salmon (AZl. 
Sanford (SC), Saxton (N!), Scarborough (FL), Schaefer, Dan 
(CO). SchaITer, Bob (CO), Sensenbrenner (WI), Sessions ('!'Xl. 
Shadegg (AZ), Shaw (FL), Shays (CT), Shimkus (IL), Shuster 
(PA), Skeen (NM), Smith (OR), Smith ('!'X). Smith, Linda (WA), 
Smith (MI). Smith (N!), Snowbarger (KA), Solomon (NY), 
Souder (IN), Spence {sq, Steams (FL), Srump (AZ), Sununu 
(NH), Talent (MO), Tauzin (LA), Taylor (NC), TholUlls (CA), 
Thornberry (TX), Thune (SD), Tiahrt (KA), Upton (MI). Walsh 
(NY). Wamp (TN), Watkins (OK), Watts (OK), Weldon (PA), 
Weldon (FL). Weller (IL), White (WA), 'Wll1tfieid (Kr), Wicker 
(MS), Wilson (), Wolf(VA), Young (AK) 

Ford D-TN (announced "for"); Gonzalez l)..TX (absent due to 
illness); Hinojosa D-TX (announced "fOf';; Markey D-MA 
(absent due to death in family)~ Yates D~IL (absent due to illness 
in family); Young R-FL 



" 	 ~A~--
PRESIDENT CLINTON AN» VICE PRESIDENT GOR~:; ~t-~S 

CALLING ON CONGRESS TO PASS A STRONG, ENFORCEABLE PATIENTS' IlILL OF RIGHTS .Il ~ "Iy 
, July 9,1999 YJ\~ 

" Next week, the Senate has a historic opportunity 10 pass a real PmielUs' Bill ojRights that puts patients' llL"(!d.. 


above tile boltom /ine".and pillS politiCS aSide/or rlw good ojfml'families, " 


President Bill Clinton 
July 9, 1999 

Today, in Los Angeles, P"rcsidcnt Clinton urged the Senate to hold a full and fatr debate next week to pass a strong 
enforceable Patients' :Bi1l of Rights. While commending Senator LoU for agreeing to schedule a vote on this issue 
the President criticized the Republican leadership bill as inadequate for failing to include critical protections fo 
American families. The President also called on Congress to move forward on a plan to strengthen and rnodcmiz 
Medicare for the 21st Century. 

Urging Congress to l)ass a Strong~ Enforceable Bill. More than a year and a half ago, President Clinton 
accepted the recommendations ofa non-partisan quality commission and urged Congress to pass a Patients' Bill of 
Rights to ensure that every health plan provides strong patient protections. Since then, thousands of doctors and 
nurses, over 200 medical and consumer groups, and many health care and public-sector unions have endorsed the 
President's plan for patient protections, Today. the President callcd on the Senate to hold a full and fair debatc next 
week and pass a patients' bill ofnghts that includes crilical protections such as: 

, 	 ' 

• 	 guaranteed access to needed health (are specialists;

• 	 access to emergency room services when and where they are needed; 

• 	 continulty~of-(';are proteCtions so that patients will not have an nbrupt transition in care if their providers nrc 
dropred; ~ 

• 	 nceess to n f4ir. unbiased and timely internal, and independent cxternal~eals process to address health 
plan grievances and to help govern decisions about medically necessary treatments; 

• 	 a mechanism that gives recourse to patients who have been harnled as a result of a health plan's ac:in!1s; 
lll'!d 

• 	 prot~ for all Americans in a1l hcallh plans. 

President Clinton has already granted the protection of a Patients' Bill of Rights to the 85 million Americ::ms who 
get their health cafe through federal plans. 

Republican Approach Leaves Millions Without Protections. The President emphasized that the current 
Rcpubliean plan would leave over ll{) million Americans without basic prote-ctions, including: 

• 	 no access to necessary specialists, such as oncologists and cardiologists; 

• 	 leaving patients at risk of having to change doctors abruptly m the middle of treatment; 

• 	 no mechanism to ensure that patients have access to emergency room C<Ire "-'hen and where the need arises; , a weak j 	 watered-down appeals process that is biased against patients; and 
• 	 no enrorcement m<.-'-Chanism for patients to hold health 1}lans accountable when they make harmful 

decisions. 

Sfressing the Urgency of Strengthening and Modernizing Medicare. President CIinton urged Congress to work 
wilh him in the coming weeks on hIS plan to strengthen nnd modernize Medicare for the 21st Century. The 
President's pJan would: 



, , 
make Medicare more competitive and efficient; 

• moderni7A! an'd reform Medicare's benefits, including prescription Llrug and preventive cafe benef:ls: :md , extend the life of the Medicare trust fund until 2027. 



THE WHITE HOUSE 

WASHINGTON 

November I, 1998 

PATIENTS BILL OF RIGHTS CEREMONY 

DATE: November 2, 1998 .I _ ~ 
LOCATION: Ibm Cor"en ~~ 
BRIEFING TIME: 12*5 pm - 12:55 pm 
EVENT: 1:00 pm· 2:00 pm 
FROM: Bruce Reed/Chris Jennings 

, 
[, PURPOSE 

. I 
To urge voters to elect a Congress that supports increasing patient protections, and to 
release a report detailing actions the federal government has taken to implement a 
Patients Bill of Rights while the Republican Leadership stalled on this issue .. 

II, BACKGROUND 

This is an opportunity for you to urge voters to dect a Congress that shares your 
commitment to passing a strong enforceable Patients' Bill ofRights next year. You 
should emphaSize that white the Republican Leadership stalled on the patients' bill of 
rights, the Administration has been doing everything possible to implement these 
protections in Federal health plans. To that end, you will be releasing a new report from 
the Vice President documenting action that the Federal government is taking within its 
authority to implement the Patients' Bill of Rights in the health plans it administers or 
oversees. In your remarks, you should make the following points: 

Criticize tbe RepubUean Leadership for allowing Congress to adjourn without 
passing a str~ng Patients' Bill of Rigbts. For a full year, you have been calling on the 
Congress to pass a strong enforceable patients' bill of rights, For months, the Republican 
Leadcirship used every possible stall tactic to thwart the patients' bill of rights. When the 
Repu~lican Leadership finally did introduce a bill, their proposal contained more 
loopholes than patient protections, It did not contain critical protections. such as access 
to specialists, and offered false promises, such as an app~als process that left the 
decisions in the hands of HMO accountants. In fact. Senator Lott would not even allow 
an up or down vote to be held on this issue. 

Urge Voters to Choose A Congress Committed to Passing A Strong Enforceable 
Patients' Bill of Rights. You should reiterate your strong commitment to passing a 
Patiel,lts' Bill ofRights In the next Congress and urge Americans to go to the polis 



, 
I 

I 


tomorrow to elect a Congress that shares this commitment: This legislation should 
include enforceable patient protections, stich as access to specialists, coverage of 
emergency room services when and where"the need arises, continuity ofcare protections. 
an internal and independent external appeals process to appeal decisions made by HMO 
accountants, and protections to assure that HMOs are held accountable when patients are 
harmed or injured due to a health plans' decisions, 

Announce the Relea.e of a New Report From the Vice President That Highligbts the 
Administration Is Doing Everything Possible to Implement Patient ProtectioDS. In 
February, you directed Medicare, Medicaid, the Federal Employee Health Benefits ' 
Program, the Department orDefense Military Health Program, and the Veteran's Health 
Progr.un ~~ which serve over 85 million Americans ~~ to, where possible, come into 
compliance with the Patients' Bill of Righls outlined by the President's Quality 
Commission, Today. the Vice President released a report highlighting that these agencies 
have ,aken aU the action within their statutory authority to implement patient protections, 
As a result, the Federal health plans are now. or soon will be, in virtual compliance with 
the Patients' Bill of Rights, The report documents that: 

.' 	 The 285 participating healtb plans, covering nine million Federal 
employees and their dependents, have been directed to implement . 
new patient protections this year. OPM which oversees the Federal 
Health Employee, Benefits Program (FEHEP) serving nine million 
Federal emp10yees and dependents, has directed their 285 participating 
health plans to come into compliance with the Patients' Bm of Rights. 
Through their annual call Jetter, OPM has specifically requested that plans 
implement new protections including access to specialists, continuity of 
care, disclosure of financial incentives, and access to emergency room 
services. Finally, aPM has issue new regulations to prevent "gag 
clauses." OPM is also sending infonnation to beneficiaries to assure they 
are fully aware of their new patient protections, 

., 	 The 39 million Medicare beneficiaries are benefitting from critical 
patient protections. Building On Medicare's commitment to providing 
essential patient protections, HHS published an Interim Fina) rule in 
June that includes a series of new patient protections for Medicare 
beneficiaries, When this rule is fully implemented, Medicare will be 
virtually in compliance with the Patients' Bill or Rights, including new 
protections such as access to emergency services when and where the 
need arises, patient participation in treatment deCisions. and access to 
specialists. 

• 	 The 38 million Medicaid beneficiaries are being assured essential 

protections in the Patients' Bill or Rights, In Septemoer, HePA 

published a Notice of Proposed Rulemaking (NPRM) adding new 
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patients protections for Medicaid beneficiaries, such. as access to 
specialists and an expedited independent appeals process to bring the 
program in compliance with the Patients' Bill of Rights, where possible, 

Over eight million Americans wilt receive the protections in the 
patients' bill of rights by the end of this year as a result of tbe new 
policy directive assured by the Defense Departmenes Military Health 
System (MHS). In response to your directive, DoD issued ""The Patients' 
Bill of Righls and Responsibilities in Ihe Mililary Health System," a major 
policy directive to all participants in the MHS" This directive outlined 
new protections for the over 8 million beneficiaries served by MHS, 
including access to appropriate specialists for women's health needs and 
chronic illnesses and rights for the fun discussion of treatment options and 
offinanciallncentives. With this directive. which will be fully 
implemented by the end ofthis year, DoD will now be in compliance with 
the Patients' Bill afRights. 

O\'er three milJion \'cterans are or will soon be assured virtually all 
patient protections. in July, the Department ofVeleran Affairs (OVA) 
issued an Infonnation Memorandum to participating health providers 
announcing its intention to have an external appeals process in place by 
the end "fthe year. Similarly, DVA eSlablished a task force to make 
recommendations as to how best implement infonllation disclosure 
requirements consistent with Commission's recommendatIons and has 
developed a new brochure to provide beneficiaries the necessary 
information. With the implementation of these new protections DVA is 
virtually in compliance with the Patients' Bill ofRights. 

The 125 million Americans covered by ERISA still are not assured 
critical patient protections because tbe Department of Labor does not 
have tbe authority to implement tbem without legislation. DoL 
oversees the Employee Retiremenl Income Seeurity Act (ERlSA), 
governing approximately 2.5 minion private sector health plans. that cover 
about 125 million Americans, issued new regulation to implement an 
expedited internal appeals process and information disclosure 
requirements. However, DoL's report underscores unless Congress passes 
Federallegislatjon~ ,they do not have the authority to implement most 
patient protections. 

III. PARTICIPANTS 
, 
~riefing Participants: 
Bruce Reed 

?hriS Jennings 



KAren Tramantano 

prQrPWll Participants; 
YOU 
Beverly Malone, President of the American Nurses Association 
D~, Robert Weirunann, advocate of HMO refonn 
Frances Jennings. victim of HMO abuse. Her husband was delayed two months 

for a referral ~o a specialist, ,and died of lung cancer before being able to 
see the specialist finally approved by the HMO, 

I
To be greeted before event: 
Secrewy Alexis Herman, Department of Labor 
Director Janice LaChance., Office of Personnel Management 
D~puty Secretary Gober, Veterans Administration 
Gerald McEntee, President of AFSCME 
Bill Lucy, Secretary Treasurer ofAFSCME 
Linda Chavez·Thompson, Executive Vice-President of the AFL-CIO 

IV. PRESS PLAN 

Open Press. 

V. SEQUENCE OF EVENTS 

- YOU will be announced onto the stage accompanied by program participants. 

- Beverly Malone will make remarks and introduce Dr, Robert Weinmann. 

- Dr. Robert Weinmann will make remarks and introduce Frances Jennings, 

- Frances Jennings will make remarks and introduce YOU, 

~ YOU will make remarks. \\'Ork a ropetine. and then depart, 


VI, REMARKS 

Provided by Speechwriting. 



PRESIDENT CLINTON RELEASES REPORT DOCUMENTING ACTIONS FEDERAL 

GOVERNMENT'IS TAKING TO IMPLEMENT A PATIENTS' BILl_ OF RIGHTS AND URGES 


VOTERS TO SEND BACK A CONGRESS THAT SHARES HIS COMMITMENT TO PASS 

LEGISLATION TO ASSURE PROTECTIONS FOR ALL HEALTH PLANS 


November 2, 1998 


Today, President CHnton urged voters to send back a Congress that shares his commitment to passing a 
•strong enforceabh~ p,atients' bill ofrights next year, The President also emphasized that while the Republican 

Leadership has staned on the patients' bill of rights, the Administration has been doing everything possible to 
implement these protections in Federal health plans. To that end. he unveiled a report from the Vice President 
documenting action that the Federal government is taking within its authority to implement the patients' bill 
of rights in the health plans it administers or oversees. Today. the President: . . 

Criticized Republican Leadership for allowing Congress to adjourn without passing a strong patients' 
bill of rights. For a' full year, the President has been calling on the Congress to pass a strong enforceable 
patients' bill of rights. For months, the Republican Leadership used every possible stan tactic to thwart the 
patients' bill ofrights When the Republican Leadership finally did introduce a bill, their proposal contained 
more loopholes than patient protections. It did not contain critical protections such as access to specialists 
and offered fa1se promises such as an appeals process that left the decisions in the hands of HMO accountants. 
In fact, Senator Lott would not even allow an up or down vote to be held on this issue. 

Urged voters to choose a Congress committed to passing a meaningful patients' bill of rights. President 
Clinton committed to doing everything possible to pass a strong patients' bill of rights in the next Congress 
and urged Americans to go to the polls tomorrow to elect a Congress that shares this commitmenL This 
legislation should include enforceable patient protections. such as access to specialists) coverage of emergency 
room services when and where the need arises, continuity of care protections. an internal and independent 
external appeals process to appeal decisions made by HMO accountants, and protections to assure that ~10s 
are held accountable when patients are harmed or injured due to a health plans' decisions. 

Released report from the Vice President that highlighted that while the Republican Leadership 
delayed, the Administration is acting to implement patient protections in Federal health plnns. In 
February, the President directed Medicare, Medicaid, the Federal Employee Health Benefit, Program, the 
Department of Defense Military Health Program, and the Veteran's Health Program - which serve over 85 
million Americans -- to, where possible, come into compliance with the patients' bill of rights outlined by the 
President's Quality Commission. Today, the Vice President released a report highlighting that these agencies 
have taken all the action within their statutory authority to implement patient protections. As a result, the 
Federal health plans are now, or sOOn will be, in virtual compliance with the patients' bill of rights. The report 
documents that: 

.. The 285 participating health plans~ covering nine million Federal employees and,thcir 
dependents, have been directed to implement new patient protections this year. The Office of 
Personelt Management (OPM). which oversees the Federal Health Employees Benefits Program 
(FEHBP) serving nine million Federal employees and dependents, has directed their 285 participating 
health plans, to come into compliance with the patients' bill of rights, Through their annual call letter. 
OPM has specifically requested that plans implement new protections including access to specialists, 
continuity of care. disclosure of financial incentives, and access to emergency room services, Finally, 
OPM has iskue new regulations to prevent "gag clauses." OPM is also sending information to 
beneficiaries to assure they are fully aware of their new pa~ient protections. 



• 	 The 39 million Medicare beneficiaries are benefitting from tritieal patient protections. Building 
on Medicare~s commitment to provide essential patient protections, HHS published an Interim Final 
rule, in June, that includes a senes of new patient protections for Medicare beneficiaries. When this 
rule is fully implemented, Medicare will be virtuaJly in compliance witb tbe patients' bill of rights 
including new protections such as access to emergency services when and where the need arises, 
patient participation in treatment decisions, and access to specialists. 

• 	 The 38 million Medicaid beneficiaries are being assured essential p1'otections in the patients' 
hill of rights. In September, the Health Care Financing Administration published a Notice of 
Proposed Rulemaking (NPRM) adding new patients protections for Medicaid beneficiaries. such as 
access to specialists and an expedited independent appeals process to bring the program in compliance 
with the patients' bill of rights, where possible. 

• 	 Over eight million Americans will receive the protections in tbe patients' bill of rights by the 
end of this year as a result of the new policy directive assured by the Defense Department)s 
Military lleaJth System {MHS). In response to the President's directive., DoD issued '(The Patients' 
Bill ofRights and Responsibilities in the Military Health System," a major policy directive to all 
participants in the MHS, This directive outlined new protections for the over 8 million beneficiaries 
served by ~S, including access to appropriate specialists for women's health needs and chronic 
illnesses and rights for the full discussion of treatment options and of financial incentives. With this 
directive, which will be fully implemented by the end of this year, DoD will now be in compliance with 
the patients' bill of rights. 

• 	 Over tbree million veterans are or will soon be assured virtually all patient protections. In July. 
the Department of Veteran Affairs (DVA) issued an Information Memorandum to participating health 
providers announcing its intention 10 have an external appeals process in place by the end of the year. 
Similarly, D,VA established a task force to make recommendations as to how best implement 
information disclosure requirements consistent witb Commission's recommendations and has 
developed a new brochure to provide beneficiaries the necessary infonnation. With the 
implementation of these new protections DVA is in virtual compliance with the patients' bill of rights 

• 	 The 125 million Americans cove1'ed by ERISA still are not assured critical patient protections 
be<:ause the Department of Labor does not have the authority to implement them without 
legislation.· Dol., oversees the Employee Retirement Income Security Act (ERISA), governing 
approximately 2.5 million private sector health plans, that cover about 125 million Americans. issued a 
new regulation to implement an expedited internal appeals process and infonnation disclosure 
requirements, However. DoL's report underscores that unless Congress passes Federal legislation, 
they do not;~ave the authority to implement most patient protections, 
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REPORT FROM 

THE VICE PRESIDENT 


TO THE PRESIDENT 
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, 

Status ofthe Federal Government's , . 
~mplementation ofthe Patients' Bill ofRights 
I. 
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T~E VICE PRESIDENT 

WAS.-!INGTON 

November 2, 1998 

Dear Mr. President: 
,, 

On February 19th, I transmitted a report to you that described the extent to which the five 
Federal agencies with primary jurisdiction over health care were in compliance with the Patients' 
Bill of Rights 'as outlined by your Advisory Commission on Consumer Protection and Quality. 
The report documented that the Depanments of Health and Human Services, Labor, Defense, 
Veterans Affairs and the Office of Personnel Management had already implemented a number of 
the patient protections for the health plans that they administer or oversee. However, in every 
case, these Agencies identified areas where they could take administrative action to implement 
new patient pr-otections outlined by the Commission.. , 

In rcs~nse to this report, you issued an Executive Memorandum directing these 
Departments to take actions to come into compliance with the Patients' Bill of Rights to the 
extent possible under their statutory authority and mission. i am pleased to report that these 
Agencies responded aggressively and appropriately by issuing directives, regulations, and letters 
to health plans, providers, and consumers participatin"g in their programs to implement these new 
protections. As this final report indicates, these Departments have taken all the action. \vithin 
their statutoryl authority, to implement these patient protections, As a result, the Federal health 
plans. which cover over 8S million Americans, are now in or soon wit) be in virtual compliance 
with the Bill of , Rights outlined by the Commission, 

I . 
This rCport summarizes what steps these five Departments have taken to apply the 

Patients' Bill of Rights to their health plans, consistent with your Executive Memorandum. ]t 

also highlightk which, ifany, patient protections cannot be implemented without additional 
statutory authority. 

I 
Mr. President, you have also conSistently stated that any patient protections must be 

enforceable. You have pointed out that a right without a remedy is no right With this in mind, 
this report also summarizes what enforcement authority these agencies currently have to make 
these rights re,at. It documents that there IS great disparity in the remedies available to 
beneficiaries in plans the Federal government administers or oversees. While Medicare 
beneficiari{!s do have access to court-enforced remedies. Federal Employees do not have 
adequate remedies. 



, 

. " 

, 
lust as important, this report underscores that implementing these patient protections does 

not impose excessive costs or burdens on health plans. Cor.sistent with the findings of numerous 
independent studies, each of the Agencies report that the protections have only a minimal impact 
on costs and ~re aU worth the increase in confidence beneficiaries ,,,,ill now have about their 
coverage, 

For e~ample, Department ofLabor estimates that when fully implemented, their new 
expedited appeals process wil1 cost consumers less than five cents per month, Similarly, the 
Department of Health and Human Services expects thal implementation of the Bill of Rights 
provisions will pose only minimal costs on Medicare plans, and State plans under Medicaid .. 
These findings well illustrate that we can extend these protections to the prt'V'ate sector \\~thout 
imposing ex~essjve cost burdens, 

\\'hile we have been able to bring Federal health plans serving over 85 mimo!! Americans 
into compliance with these rights, the report by the Department of Labor, which oversees an 
private employment-based plans affecting over 120 million Americans, documents that the 
Administration does not have the statutory authority to ensure critical protections for these 
working Americans. As such, the Labor Department Clnnot assure that private plans provide 
protections sl;Ich as access to specialists, emergency care protections, or independent external 
appeals. . 

The f?l1owing summary includes highlights of the actions each oftbe five Agencies are 
taking in response to your directive to come into compliance with the Commission; s BHl of 
Rights. 

DEPARTMENT OF HEALTH AND HUMAN SERVICES (HHS) 

The Department of Health and Human Services oversees Medicare and Medicaid 
programs thai, taken together, serve \'lell over 75 million Americans. 

, 
MEDiCARE 

Follo;ving your Executive Memorandwn, the Department has moved expeditiously to 
bring the Medicare program into compliance "ith the Patients' Bill ofRights recommended by 
the Commission. Specifically, on June 26, 1998, HHS published an Interim Final rule that 
includes a series of new patient-protections for Medicare beneficiaries. 
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This proposed regulation builds on previous actions that the Department had already 
taken in the last two years to implement patients' rights for Medicare beneficiaries. The Health 
Care Financing Administration, which administers Medjcare, had issued a number ofpollcy 
statemen:s tol institute policies that are consistem with the Bitt of Rights. These include directives 
to explicitly prohibit SO called "gag clauses," practices through which health plans attempt to 
restrict physician-patient communication about mcdically necessary treatment options, as wen as 
forbidding financi~l arrangements that have incentives for providers to limit necessary services. 

The Interim Final Rule issued by the Department in June will provide new patient 
protections. For example, it \.\fill aSsure coverage ofemergency services when and where the 
need arises, Patient participation in treatment decisions, and access to specialists. Some of these 
patient protections, such as the emergency room protections, "''ere passed by Congress in a 
bipartisan manner in the Balanced Budget Act of 1997, and others the Department had the 
administrative authority to implement. 

Th" Department's report also highlights that it still lacks the authority to implement 
protections to assure confidentiality of health information, as recommended by your Quality 
Commission.' The Secretary has sent the Congress recommendations outlini,ng the type of 
legislation thflt is necessary to assure adequate privacy. 

MEDICAID' 

Similar to Medicare, the Department took action to implement the patient protections 
outlined for Medic.:ajd, On September 29, 1998 the Health Care Financing Administration 
published a Notice of Proposed Rulemaking (NPR1\"i) strengthening protections for Medicaid 
beneficiaries enrolled in managed care arrangements: These regula.tions \vill also bring Medicaid 
in'substantial compliance with the Patients' Bin of Rights. Specifically. Medicaid beneficiaries 
will be assured critical patient protections. such as access to emergency services when and where 
the need aris~s, patient participation'in treatment'decisions, and access to the specialists they 
need. Moreover. Medicaid beneficiaries will have access to a fair, internal and independent 
external app~als process that is expedited when necessary. 

OFFICE OF PERSOl'il'iEL MANAGEMENT (OPl\>!) 

The Federal Employees Health Benefits Program (FEHBP) provides health care coverage 
to Federal eriIployees. retirees, and their dependents. By far the largest employer~sponsored 
health benefits program in the COtmtry, the program's 285 health plan carriers provide health care 
coverage to almost 9 million Americans. \\,lIile these plans have some flexibility to offer a range 
ofbenefits ~d procedures, OPM has the authority to require certain standards as a condition of 
participation, 
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In February, I reported that the FE.HBP was in compliance with many of the protections 
in the Patients' Bill of Rights. For example, OPM already required participating health plans to 
provide extensive information that is generally consistent with the right to infonnation disclosure 
in the Conunission's recommendations and has also developed an internal and external appeals , 
process for consumers who have grievances with health care providers or health plans. , 

However. your Executive Memorandum directed OPM to implement a number of new 
patient protections, including assuring access to specialists, continuity of care, disclosure of 
financial incentives. non~discrimination, and access to emergency room services. Moreover, you 
directed OPM to issue regulations to prevent "gag clauses." 

In resPonse. in March, OPM issued their annual calilener which sets forth the FEHB 
Program poli,cy objectives for the next year. This year's letter specifically addressed new 
expectations for participating carriers in areas to provide these new patient protections, OPM is 
working with each of its 285 health plans to ensure that they fully satisfy these 
requirements within the next two contract years. Most of these patient protections will be fuily in 
place starting next year., , 

OPM;also reJeased a new regulation prohibiting plans participating in the Federal 
Employees Health Benefits Program (FEHBP) from using gag clauses, This regulation will 
ensure that health professionals can discuss all medical treatment options with their patients, 

To assure that conswners are fully a\\'are of all of their patient protections, in September, 
QPM posted these new patient protections. including access to specialists, continuity of care, and 
access to emergency room services! on the Internet They also have required all 285 health plans 
include information about these protections in their 1999 brochures, 

DEPARTMENT OF VETERAN AFFAIRS 

The Department of Veteran Affairs (DVA) administers the largest integrated health care 
system in the nation, It is comprised ofapproximately 1,100 sites ofcare, including 173 
hospitals, and 600 outpatient and community-based care centerst and 133 nursing homes. 
providing care for over,3 million veterans, In Fehruary, the Department reported that they were 
alrcody in substantial compliance with many the protections in the Patients' Bill ofRights. For 
example, they already assured protections such as, ensuring patients full participation in 
treatment deCisjons~ providing access to women's health services, and preventing "gag" clauses. 

How(!\'er, the OVA identified a few rights where some their health providers were not 
fully in compliance and determined the administrative actions that would be necessary to bring 
the Department into compliance with the Bill of Rights, You directed the DVA to implement 
these new protections including j assuring an external appeals process is in place throughout the 
system and t~at all their consumers have sufficient infonnation - consistent with the 
information disclosure recommendations by the Quality Commission. , . 
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In Jul}'. the DVA issued an Information Memorandum to participating health providers 
announcing itS intention to have an external appeals process in place by the end of the year. 
DVA will coJtract with a non~Fcderal external organization to provide independent external . . 
reviews. Similarly, the DVA established a task force to make recommendations as to how best to 
implement information disclos.ure recommendations consistent with Commission's 
recommendations and has developed it brochure to infonn these recommendations. 

, 
DEPARTMENT OF DEFENSE 

I, 
The Department of Defense (DoD) provides health care to 8,4 million beneficiaries 

worldwide, induding active duty service members. retirees j and their dependents. Prior to your 
Executive Memorandum, Ibe Military Health System (MHS) already bad a number of patient 
protections in piace. For example. the DoD health programs already assured actess to 
emergency room services and prohibited discrimination. 

You directed DoD to implement a number ofother critical patient protections, such as a 
strong grievance and appeal process, access to appropriate specialists for women'£ health needs 
and chronic illnesses; and rights for the fun discussion of treatment options and of financial 
incentives in the Military Health System. 

, 
In response to your request, on July 3D, the Secretary ofDefense issued "The Patients' 

Bill of Rights' and Responsibilities in the Military Health System", a major policy directive to all 
participants in the MHS that outlined the rights of beneficiaries. The directive reaffinned the 
rights that were already protected in the MHS and addressed all of the new improved protections. 
In addition ODD has taken steps to improve continuity of care protections, infonnation , 
disclosure~ ilnd has created new opportunities for beneficiaries to have input on policy through 
Healthcare Consumer Consortia which have been established at each ofour Military Treatment 
Facilities. t 

I 
The Military Services have been directed to develop implementing instructions to make 

these new provisions operational throughout the military health system. The Tricare Management 
Activity (which is responsible for Ibe operation ofthe managed care program) has also been 
directed to develop a plan. Full implementation throughout Ibe MHS is expected by mid-1999., 
DEPARTMENT OF LABOR 

I 
The Department of Labor (DoL) is responsible for the administration and enforcement of, 

the Employee Retirement Income Security Act (ERlSA), which governs approximately 2.5 
million private sector health plans. that cover over 120 million Americaris. ERISA is int~nded to 
protect the health and pension benefits Ibat employers voluntarily provide for Ibeir workers. 
However, ERISA focuses primarily on the pension abuses and does not provide statutory 
authority for eX1:ensive standards for health care plans. As a consequence. DoL has little ability 
to ensure that ERISA~covered health plans have sufficient consumer protections, 
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The Department does have the authority to propose amendments to strengthen the internal 
claims processes and ensure that participants are afforded a fair and efficient benefits appeal 
process. In response to your Executive Memorandum, the Department released a new proposed 
regulation on September 9 that will ensure that patients receive a tim~ly, fair internal review. 
when they have a grievance against their health plan. Also under this proposed regulation, for 
the first time, consumers in private health plans would be extended protections to ensure that 
they can receive an expedited review for urgent claims. This regulation requires that plans 
respond to urgent appeals within 72 ~ours. 

I 
The Department also proposed amendments for disclosure regulations which govern the 

summary phm descriptions that provide consumers with information about their health plans. 
These regulations require plans to include information in their summary descriptions that is 
consistent with the Commission's recommendations, such' as information on coverage of out-of
network services, conditions for access to speciality care, and preauthorization and utilization 
review proccd~res. . 

ERISA'does not provide DoL with the authority to regulate most of the protections in the, 
Patients' Bill of Rights. They cannot ensure that private plans assure access to specialists, access 
to emergency room services, participation in treatment decisions, confidentiality of information, 
or an external appeals process. The Department's lack of authority underscores that Federal 
legislation is necessary to ensure that all health plans assure participants the consumer 
protection~ ther need. 

I 
CONCLUSION 

The surtunary outlined above clearly illustrates how effective you have been in assuring 
that the Federal Government takes the lead i~ providing consumer protections for the programs it 
administers and/or the plans it oversees. Your leadership has provided critical patient protections 
for millions ofAmericans. Clearly, the over 85 million Americans who participate in Federal 
health programs are just as concerned as any American about the challenges the rapidly changing 
health care delivery system presents to assuring high quality care. 

They w,ant to be assured that emergency room services will be paid for when and where 
the need arises; they want to be confident that they will be able to see the specialists they need 
for heart conditions, cancer treatments, and other health needs; and they want to know they have 
a place to turn to appeal a decision by a health plan that they do not believe is in their best 
interest. In response to your directive, the Federal government has done or is doing everything 
possible to assure this is the case. 

As the Department ofL~bor's report makes clear, however, without strong enforceable 
Federal legislation we simply cannot assure that health plans provide patients the protections 
they need and deserve. This report also highlights that there are a few areas where Federal. 
legislation is necessary to assure that Federal health plans can take steps to come into 
compliance. 



Finally, the report I am submitting today wcll illustrates that Fedcral programs can 
comply with the Patients' Bin of Rights in;J \l,ay that does not impose excessive burdens O~ 
costs, This reality sends an esscntial message to the Congress that similarly important 
protections fOi the private sector can and should be passed without imposing undue burdens on 
the health care system. 

Sincerely, 
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THE SECRETARV OF HEAL TH AND HUMAN SERVICES 

WA~"INCTON. 0,[;, :1)21)1 

MEMORANDlJM FOR THE VICE PRESIDENT 

SUBJECT: 	 Status ofImplementation of the Consumer Bill of Rights and Responsibilities in 
the Department of Health and Human Services 

In February 1998, President Clinton directed the Department of Health and Human Services 
(HHS), along with the Departments of Labor, Defense and Veterans' Affairs and the Office of 
Personnel Management, to use their regulatory and administrative authority to bring their health 
programs into compliance with the Consumer Bill of Rights and Responsibilities. Our agencies 
were also asked to identify those aspects of the Bill of Rights for which our existing authority 
was insuffici'ent for full complian~e. 

HHS was explicitly assigned 10 bring Medicare and Medicaid into compliance with the Bill of 
Rights within the limits of existing legislative authority. Enclosed is a report of our progress to 
date in accomplishing the President's directive. 

Please let md know if you would like any additional infonn;tion. 

I, 

~E. halala 

Enclosure 



Status of lrnplf:mentation of the Consumer mu of Rights and Responsibilities in the 

Department of Healtb and Human Services 


, 
I 

1. Introduction, 
In February 1998, the President directed the Department ofHealth and Human Services, along 
with the Departments ofLabor. Defense and Veterans' Affairs and the Office of Personnel 
Management, to use their regulatory and administrative authority to bring their health programs 
into compliance with the Consumer Bill of Rights and Responsibilities, as proposed by the 
President's Advisory Commission on Consumer Protection and Quality in the Health Care 
Industry, Our agencies were also asked to identify those aspects of the Bill ofRights for which 
our existing authority was insufficient for full compliance, 

The Department of Health and Human Services (HHS) was explicitly assigned to bring Medicare 
and Medicaid into compliance with the Bill ofRights within the limits of existing legislative 
authority, M~icare. a federally~funded insurance program for the elderly and disabled, covers 
approximately 38 million individualS, of whom approximately 6.5 million, or 17 percent, are 
currently enrolled in managed care. Medicaid, a State and federal insurance program for low 

. income childr~ pregnant wo~en and others, covers approximately 40 million people, of whom 
almost half are in a managed care arrangement for some or all of their health care at some point 
during a year"; 

The Department has moved aggressively to strengthen existing consumer protections under 
Medicare andl Medicaid. On June 26, 1998, the Health Care Financing Administration (HCF A) 
published an ~nterim Final rule establishing new requirements for managed care arrangements 
participating in Medicare. On September 29, 1998, HCFA puhlished a Notice ofProposed 
Rulemakjng (NPRJv1) strengthening protections for Medicaid beneficiaries enrolled in managed 
care arrangen:tents, Consistent with the President's directive, these rules, when finalized, \\'i11 
enable HHS to implement these nev.' protections by no later than December 31, 1999 for 
Medicare. States will be required to implement all new protections within Orie year from lhe 
effective date oflhe final regulation for Medicaid, which is expected to be issued by mid~] 999. 

When these regulations are fully implemented. Medicare and Medicaid will be in substantial 
compliance with the Bill ofRight" provisions. Specifically, the Department has been able to, 
come into cOJ)lpliance for managed care enrollees with critical patient protections such as 
information disclosure, access to emergency services, patient participation in treatment decisions, 
and complaints and appeais, These regulations also expand'each patients' ability to choose tbeir 
health care providers and to have ready access to specialists, However, both Medicare and 
Medicaid curtently lack the authority to require plans to pay for transitional care from a particular, 
provider for Seriously j1J (or pregnant) individuals in a course of treatment when their specialist is 
dropped from a plan or when their plan leaves the program for reasons other than cause. Current, . 
legislative authority also does not permit full implementation orthe right to medical record 
confidentiality. The Department has, however, separalely submitted a repon to the Congress 
laying out the parameters for federal legislation to protect the confidentiality of health records. In 
addition, whi)e Medicare and Medicaid managed care enrollees are currently protected to the full 



extent of the Consumer Bill of Rights with regard to respect and non-discrimination, the rules that 
prohibit discrimination under fee-for-service address some, but nOt all, categories of protection 
and providers:included in the right . 

The proposed regulations give the Department a variety of monitoring and enforcement lools 
including suspension ofpayments, civil money penalties, and termination from the Medicare and 
Medicaid programs, The Department will take all necessary actions to enforce the protections 
included in the Medicare and Medicaid regulations. 

II. Specific Rights 
• 

A. 	 Information Disclos-ure 

flConsumers lral'!! the right to rcccil'/! accurate, easily understood information ami some 
require assist~nce in making in/ormellheal," care decisions about their healt], plans~ 
professionals. andfacilities. " 

1 , 
Under the Interim Final Rule and the NPRM, Medicare and Medicaid are in substantial 
compliance with this right Under the proposed regulations, Medicare and Medicaid will require 
plans to provide critical information to consumers, both annually and upon request, that will 
enable thcr.1 to make more informed choices about their health plans. The Department is moving 
aggressively to collect and disseminale comparative information about the quality ofeare 
provided to consumers and about the level of satisfaction among consumers with the care that 
they receive. ,Medicare plans will be required and Medicaid plans and States will be encouraged 
to use the Consumer Assessment ofHealth Plans Sun.'cy (CARPS) to survey enrotiec satisfaction 
and experiences with Care. The CAHPS instrument was developed under the aegis of the Agency 
ror Health Care Policy and Research and is now in use in a number of public and private settings. 

B. 	 Choice of Providers and PI.an$ 

"Cmwuners IUiV~ lite rig],t to a choice ofhealth care prOl'iders tllat is sufficient 10 ensure 
access I(i appropriate Idglt.quality healtil care. " 

The Interim Final rule for Medicare and the proposed Medicaid managed care regulations assure 
the protections outlined in the Bill of Rights with regard to pro\;ider network adequacy, access to 
qualified SI)ecialists for women's health services and access to specialists for consumers with 
complex or serious medical conditions. Medicare and Medicaid beneficiaries who obtain thcir 
care on a fee~for-setvice basis can choose any provider who agrees to participate in these 
programs. 

• 	 Pro\'ider Network Adequacy; The standards for Medicare and Medicaid plans in the 
interim finat and proposed managed care regulations will require health plans to provide 
access to sufficient numbers and ty'pes of providers to assure that all covered services will 
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be ac~essible without unreasonable delay-including access to emergency services 24 hours 
a day and seven days a week. If a plan has an insufficient number or type of provider to 
provide a covered benefit, the plan will insure that the beneficiary obtain the benefit 
outside the network, at no greater cost than if the benefit were obtained from participating 
providers. 

• Access to Qualified Specialists for Women's Health Services: The standards for 
. Medicare and Medicaid plans in the interim final and proposed managed care regulations 
will allow women to see a qualified women's health specialist for the provision of routine 
and preventive health care services, consistent with the protections outlined in the 
patients' Bill of Rights. 

• Acce~'s to Specialists: The standard.s for Medicare and Medicaid plans in the interim final 
and proposed managed care regulations will permit beneficiaries with complex or serious 
medical conditions who require frequent specialty care to have·direct access to qualified 
specialists within the plan for an adequate number of visits under an approved treatment , 
plan. ~ 

• Tnmsitional Care: The Medicare and Medicaid programs currently do not have the 
legisl~tive authority to require that plans continue to pay for a patient's care from a 
particular specialist when that specialist is dropped by the plan or the plan is no longer 
participating in the programs. The new regulations make clear however, that for 
individuals in the midst ora course of treatment, the dropping of the specialist does not 
afn:ct the right of the enrollee to obtain needed speciality services from another provider in 
the plan's network or, if necessary, oul of the plan's·network. Medicare enrollees also 
currently retain the right to disenroll from their managed care plan and return to fee-for
service at any time. 

c. Acce~s to Emergency Services 

"COnSllI1Wr~.I have the right to access emergency health sen'ices when ami where the need 
arises. Health plans should prm'ide payment when a consumer presents 10 an emergency 
,lepartmenl with acute symptoms ofsufficient sel'erity-inc!uding severe pain-lhat a 'prudent 
layperson " could rea.~onably expect the absence of medical attention to result in placing that 
consumer's health in serious jeopardy, serious impairment to bodily functions, or serious 
dysfunction ofany bodily organ or part. " 

The Interim Final rule for Medicare and the proposed regulations for Medicaid incorporate this 
protection in its entirety. In addition, the regulations articulate a standard for post-stabilization 
services that is applicable to both Medicare and Medicaid managed care enrollees. If such 
patients need additional services after their emergency condition has been stabilized, their health· 
plans would have one hour after being contacted to either affirm the need for the services or to 
make other care arrangements, otherwise the emergency facility could proceed to provide the 

,
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n~~ded care. ,Under this policy, plans \.,.ould be liable both for the post-stabilization services they 
authorize and for services that are provided in the absence of a timely response from the plan. , 
D. 	 Par1icipation in Treatment Decisions 

"Consumers hm'e tlte rigltt ami responsibility to fully participate in all decisions related to 
tlteir health care. Consumers who are unable to fully participate in treatment decisions Itm'e 
tlte right to be represented by parents, guardians, family members, or other consen'ators, " 

The Interim Final rule for Medicare and the NPRM for Medicaid reflect existing and new policies 
that are consistent with this right: 

• 	 Information about treatment options. Health plans will be required to provide patients 
with easily understood information and the opportunity to decide among all treatment 
options--including no treatment--consistent with the informed consent process. 
Discussions of treatment options must be provided in a culturally-competent manner, with 
sensitivity to the special communication needs of people with disabilities. , 

• 	 Ad\'ance Directives. Managed care organizations and providers are required to discuss 
the use of advance directives with patients and their families and to abide by the wishes as 
expressed in an advanced directive, except where State law permits a provider to 
conscientiously object. The provision of care may not be conditioned on the presence or 
absence of an advance directive. 

Financial Disclosure. Since 1996, physicians have been required to disclose to Medicare 
and Medicaid any financial arrangements that expose them to substantial financial risk, 
since these may potentially affect care decisions. Under the Interim Final Medicare rule, 
upon request from a beneficiary, plans are required to disclose a summary description of 
the method of compensation used to pay its physicians. 

• 	 No "Gag Rules," "Gag rules" have been prohibited in Medicare and Medicaid since 
1996.' That is, plans are prohibited from penalizing or otherwise restricting the ability of 
health care providers to communicate with and advise Medicare and Medicaid patients 
about medically-necessary treatment options. 

,I 
E. 	 Resp~ct and Nondiscrimination 

IIConsumersJtat'e the right to considerate, respectful C{lTe for al1.members ofthe healtlt care 
system at alUimes and under all circumstances. " , 
"Consllmer mllst not be discriminated against in the delit'eT)' ofhealth care sen';ces consistent 
with the benefits cOt'ered in their policy or as required by law based on race, ethn;city, 
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tlationalorigin, religion, sex, agt!, menial or physiwl disabili()" sf.!l:ual orientatioN, genetic 
illformation, or source ofpayment. " 

I 

UConsumers ~vltO are eligible for coverage. , . must not be dis~rimitlated agaillst ill marketing 
amI enrollment praClice!· base{/oll race, etltnicity, national origin, religion, sex, age; mental 
orphysical disabilitJ'y Sl!-Yun/ orientation, gelletic iII/ormation, or source 0/payment. " 

Under the Interim Final rule for Medicare and the proposed regulations for Medicaid, managed 
care enrollees are protected to the full extent of this right as articulated in the Bill ofRights, with 
regard to services, marketing and enrollment. This important protection insures that once an,
enrollee or potential enroUee in a managed care plan is identified a.s an eligible Medicare or 
Medicaid ben~ficiary. plans may not discriminate in any way against the indiyidua1. 

Under fee-for-service. however, Medicare and Medicaid protections against discrjmination are 
largely a function of federal ami-discrimination rules that apply to recipients of federal funds, 

, These rules address some. hut not aU, categories'ofprotection and providers included in the Bill 
of Rights. As a result, the fee~for~service aspects ofMedlcare and Medicaid are in only partial 
compliance with this right. 

F. Confidentiality ofHeaUh lnformation 

"Consumers h(TI'e the right to communicate witll healtl, care providers in confidence am/ to 
ltal'e the confidentiality oJtlleir indil'idually ..identiflablc Itealtlt care information protected. 
Consumers also hallc the rigltt to rCl'iCJI! ami copy tlu!ir own medical reCOT(/l' and request 
amem/mclJts,to their records. n . , 

The Interim Final regulations for Medicare and the proposed regulations for Medicaid require 
Medicare+Choice and Medicaid health plans to safeguard the privacy ofany information that 
identifies a particular enrollee by ensuring that information frorn the plan (or copies of records) be 
released only to authorized individuals, that unauthorized individuals cannot gain access to or 
alter patient records, and that original medical records must be released only in accordance with 
federal or State law, court orders or subpoenas. Plans must ensure timely access to individuals 
wbo wish to examine their records. In Medicaid, plans are additionaUy required to establish 
procedures to address the confidentiality and privacy of minors, subject to applicable federal and 
State law. I 

While currerit federal laws (including the Privacy Act) and related regulations protect certain 
written reco~ds from disclosure outside of Medicare and Medicaid, it should be noted tbat such 
protections do not extend to all ~Titten records, nor to verbal communications between enrollees 
and provider's. Protection of communication between patients and providers is. a matter of State 
law, many of, which do not afford the protections included in this right. Moreover, not all 
providers un,der Medicare and Medicaid are subject to federal laws on privacy; for example, 
protection ofinformation obtained by pbysicians and individual providers is a matter of State, not 
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federal law. T.be Department does not have the legislative authority to reach all information 
covered by the Commission's recommendalion. Significantly, the Secretary's Privacy 
Recommendations to Congress (September 1997), ifenacted, would bring all beneficiary 
information obtained by 'Medicare and Medicaid providers and plans, as well as the programs and 
their contractors, into compliance with this right as articulated in the Bill of Rights.

I 	 ., 
G. 	 Complaints and Appeals 

"Consumers ~aJJe the r.ight to afair and efficient process/or resolving dijferences will: their 
"ealtll plans, health care providers, and the institutions that ,~e""e them"inc/uding a rigorous 
s),stcm ofinternal review and an independent system ofexternal review. '1 

I 

The Interim Final role for :\1edicare and the proposed regulations for Medicaid managed care 
require establishment of meaningful processes for resolution of complaints and appeals, Similar 
processes alre~dy e?,ist for resolution ofdisputes arising in fee·for~service settings. 

i 
• 	 I»tenial Appeals: Both the Interim Final rule for Medicare and the NPRM for Medicaid 

define 'rigorous standards for the establishment of internal (plan~level) appeal processes, 
with e~plicit timeframes for both prior authorizations and resolution of appeals at the plan 
level. In general, standard prior authorizations and initial determinations must be resolved 
by the plan within 14 days, while reconsiderations or appeals must be completed within 30 
days. Both the Medicare and Medicaid (egulations establish a process for expedited 
revi~ of prior authorizations and resolution of appeals by plans; that is. cases that appear 
10 pos~ serious jeopardy to the patient must be resolved as quickly at the patient's 
condition requires, but no longer than 72 hours. Extensions for both the standard and 
expedited timeframes are possible but only under limited circumstances. Under the 
proposed Medicaid rules States may set even more stringent time frames, 

• 	 External Appeals: The patients' Bill ofRight' propose, that an appeal process include an 
independent system of external review, in order to ensure its fairness and accuracy, 
Medicare has long had this protection and will extend the plan~level timeframes and 
standards to its independent external review entity, Furthermore, in Medicare, when a 
plan-l~vel decision on an appeal is in any way unfavorabJe to an enrollee, the plan must 
automatically refer the appeal to the independent external review entity for review. 
Automatic referral is a significant addition to the protection as described in the Consumer 
Bill ofRights. Individuals who are dissatisfied with the determination of the independent 
external review entity have the right to pursue their claim for Medicare benefits further 
through review by a Department Appeals Board and, ultimately, federal court. While 
Medicare beneficiaries do not have the right to sue the federal government for malpractice 
in relation to Medicare benefits, they may sue others for damage or injury incurred in the 
course of receiving, or not receiving those benefits, subject to the causes of action 
recognized by the State in which they reside. 
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The appeals process for Medicaid, as articulated in the j\.TPR..,\1, differs from this right in 
1\10'0 significant way·s. The Consumer Bill of Rights taUs for the establishment of a 
sequential proce~s ofimemal (p!an~level) and external review. Under the proposed rule, 
howev~r. States would be permitted to design their appeals systems so that individuals 
would appeal either sequentially or simultaneously to the State's Fair Hearing process, 
which otherwise serves as the independent external review entity. Serond, the State Fair 
Hearing process, which serves a docket of programs and issues much broader than 
Iv1edicaid managed care, currently has timeframes that are not consistent with the 
timeframes established by the i\"PRM for internal review by Medicaid managed care plans; 
in additioot there is no provision for expedited review. The NPRlvt seeks comment on the 
applicability of the Fair Hearing process to the review of managed care appeals. 

Medicaid beneftclaries may not sue the federal government for Medicaid benefits. 
However, State laws determine the causes of action and remedies available to Medicaid 
beneficiaries both for matters determined by the State Fair hearing process and those 
rela, ed to damage or injury. 

III. Numbers of reapIe in Health Plans Who Would be AffeCled 

As noted above. Medicare cover's an estimated ]8 million individuals, of whom approximately 6.5 
million, or 17 percent are currently enrolled in managed care arrangements. Medicaid covers an 
estimated 40 million people, of whom about half are in a managed care arrangement for some or 
al1 of their health care at some point during a year, However, the spirit ofconsumer protection is 
relevant to all Medicare and Medicaid beneficiaries. regardless of whether they obtain their care in 
a fee-for~service setting or under some kind ofmanaged care arrangement. While many of the 
protections articulated in the Consumer BiU ofRights are most relevant to individuals in a' 
managed care;setting, such as those related to choice ofproviders and plans and access to 
emergency services, other protections, such as grievance and appeals, and participation of 
treatment dee!sions, apply to both kinds of plans, 

IV. Implications of These New Protections 

There will be ho implementation costs to the federal government for Medicare, and we expect that 
plans participating in Medicare will incur only minimal costs, We expect minimal costs to States 
and plans for implementation of the Consumer Bill of Rights provisions in Medicaid" As. noted 
above, however, we have not yet fully implemented the regulations, so we cannot yet report fully 
on their effects. 

We are in the midst ofdeveloping instructions and guidance to Medicare plans, and will continue 
to receive comments on the Medicaid NPM1 through November 30. 1998, In developing our 
policies. we have consulted with advocates, plans, States> providers and others. We will consider 
their comments and suggestions as we work to finalize the regulations and related guidance.. . 
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V. Conclusion 

With the recent regulations, Medicare and Medicaid are well on the way to meeting both the letter 
and the spirit of the Consumer Bill ofRights and Responsibilities and the President's directive. 
We are acutely aware, however, that establishing policies is not the same as making them real, and 
we look forward to working with States, plans, advocates and others to ensure that the rights 
established by the regulations are enjoyed by aU Medicare and Medicaid beneficiaries. We beiieve 
that the pmte~tions ofthe Consumer Bill ofRlghts, consistently applied and enforced, will benefn 
not just Med,~are and Medicaid beneficiaries but health care providers and plans as well. 

I 

The Consumer Bill arRights has implications beyond the Medicare and Medicaid programs. We 
are working in my Department to extend and strengthen the consumer protections available to the 
beneficiaries of other HHS programs, In addition, the Quality Interagency Coordinating (QuIe) 
Task Force, ~hich J co~lead with Secretary Herman of the Department ofLabor. has met several 
times since the President called for its creation in February 1998. The QulC has several active 
workgroups, one ofwhich will provide a venue for agencies to share best practices in the 
implementation of the Consumer Bill afRight's. 
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REPORT TO THE VICE PRESlDENT OF THE IJNlTED STATES 

Progress Report in Implementing the Patients' Bill of Rights at the 
U.S. Office of Personnel Management 

November 2, 1998 



UNITED STATES 

OFFICE OF' PEnSO~~EL MAKAGEMENT 

WAsm;-:CTO:"'i, DC :HH1S·O(lOI 

, 
OffiCE OfTH£ DlRECTOR 

Ocr 29 1998 

The Vice President, 
The White House 

Washington, DC 20500 


Dear Mr. Vice President: 
! 

lam pleased to ,ubmit the Office of Personnel Management's (OPM) report on 
implementalion of the Patients' Bill of Rights within the Federal Employees Health Benefits 
(FEHB) Program. As you know, with almoS! 9 million covered individuals, the FEHB Program is 
the largest employer~sponsored healtl} insurance program in the nation. The Program is frequently 
cited as a model for others to emulate; indeed, it will soon be duplicated in a pilOt program for 
meeting the health care needs of selected military retirees, Given the auention pajd to the FEHB 
Program by others. we believed that a real success in implementing the Patients' Bill of Rights 
would have a~ impact well beyond the FEHB Program . .,, 
I was directed by the President in February to ensure that all health plans participating in .he FEHB 
Program would be in full contr.ctual compliance wilh the Patients' BiU of Rights by the end of 
1999. I immediately took steps to teU our 350 health plans aboot these new requiremenls, and .he,
actiDns necessary to guarantee they would be met. I also proposed a :'::gulation to prohibit practices 
that restrict physician-patient communications about medicaUy necessary treatment options, That 
regUlation tOcik effect September 9, 1998. , 
J am pleased to forward the accompanying report which highlights our initiatives and 
accomplishments, It demonstrates that a collaborative and flexible approach to implementing an 
important set of padent protections can produce outstanding reSUlts. The FEHB Program 
encompasses most of the nation's health benefits plans and the three major types of health care 
delivery systems: fee-for-service with preferred provider organizations, health maintenance 
organizations, and point-of-service plans. 

I 
We worked (ogether and focused on ultimate outcomes not process. The result, reflected in the 
accompanying report, demonstrates that the Patients' Bill of Rights can be implemented in the 
world of cOnlmcrcial health care for less than 25 cents per subscriber per year, Truly, ~'e have 
demonstrated that there is no reason why all Americans should not benefit from the protections that 
President Clinton provided to the almost 9 million people covered under the FEHB Program .. 

Sincerely, 

J~R~ 
Janice R. Lachance 
Director 

Enclosure 
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Patients' Bill of Rights Report 


I. Introduction 

The Federal Employees Health Benefits (FEHB) Program is in compliance with the 
eight broad principles of President Clinton's Patients' Bill of Rights, ' 

, 
Last November the President asked the Director of the Office of Personnel 
Management (OPM) to assess the adequacy of the patient protections OPM provides 
under the Federal Employees Health Benefits (FEHB) Program, On February 19, 
1998, the Director submitted, through the Vice President, OPM's compliance 
assessment, That assessment Indicated that while most FEHB participating carriers 
were in substantial compliance with the eight broad principles of the'Patients' Bill of 
Rights (PBR), not all provided full protection in all areas, On February 20, 1998, the 
President signed an Executive Memorandum directing OPM to ensure that all FEHB 
participating carriers come into compliance with regard to access to specialists, 
continuity of care, and access to emergency room services by no later than December 
31,1999, He also directed OPM to propose regulations within 90 days to prohibit 
practices that restrict physician-patient communications about medically necessary 
treatment options, 

Comprehensive and clear consumer information, and equitable treatment across 
participating plans, are fundamental to the FEHB Program, Nonetheless, to meet the 
President's directive, enrollees needed better information about the organizational 
structure and operating procedures of health plans, While Federal employees enjoy 
choice and fundamental protections in regard to their health care providers, some 
additional information was needed about the characteristics of providers, 

Each plan's adherence to the Patients' Bill of Rights varies only slightly at this point By 
the end of 1999, all plans will have completed contractual agreements ensuring full 
adherence to all of the Patients' Bill of Rights provisions, There are no statutory 
barriers to full implementation of the President's Patients' Bill of Rights, The protections 
it provides apply to all 8,7 million people covered by the FEHB Program, The 
protections added for 1999 will cost tess than 25 cents of the annual premium, 

The Office of Personnel Management (OPM) has completed the following actions to 
bring carriers into compliance with the Patients' Bill of Rights by the end of 1999:, 

Policy Dlreclion 10 Health Carriers 
On April 3, 1998, OPM sent its annual "call letter" to prospective health care 
carriers desiring to partiCipate in the FEHB Program in 1999. The call letter 
provided policy guidance for the 1999 contract year, We informed carriers that 
we eXpected implementation of the Patients' Bill of Rights \0 be a collaborative 
process among OPM, the carriers, other federal agencies, and private-sector 



organizations. We told them that we would work together to comply fully with the 
Patients' Bill of Rights by the end of 1999. 

Our call letter requested that carriers discuss how their plans now comply with 
access to specialists, access to women's health services, and emergency care 
requirements of the Patients' Bill of Rights. The letter asked those carriers not 
yet in compliance to share their strategy to attain compliance. Working with the 
carriers, we were able to assure that they all submitted acceptable proposals. 

, 
Recognizing that some Patients' Bill of Rights changes require a certain amount 
of advance notice, OPM allowed carriers untit the end of 1999 to achieve 
compliance with the network and provider level disclosure requirements and 
compliance strategies lhat require changes to provider contracts (for example: 
continuity 01 care. access to medical records, and certain network adequacy 
requirements). 

Standandized Brochure Language 
On May 1, 1998, OPM sent standardized brochure language to the plans on 
topics such as informalion disclosure, access to speCialists, direct access to 
Obstetrician/Gynecologists (OB/GYN). and emergency services. This ensures 
these protections are described clearly and understandably for all FEHB 
participants. 

Notification to All Federal Agencies 
OPM communicates regularly with Federal agency benefits administrators, our 
primary link with Federal employees. through Benefits Administration letters 
(BAL). On June 2, 1998, we sent a BAl to the agencies notifying them of the 
President's directive to implement the Patients' Bill 01 Rights, and providing them 
with our implementation strategy, 

FEHBP Guide and Web Page Revisions. 
In its Open Season enrollment guide, OPM highlighted Patients' Bill of Rights 
fealures which federal employees, retirees and their covered family members 
can expect from lheir health plans in 1999. In June, we also created a separate 
section on our web site devoted to information on the Patients' Bill of Rights. 
This site includes links to full Patients' Bill of Rights information, including 
summaries on objectives, rights, and responsibilities. We updated this site in 
September to advise the federal community about what additional information 
they can expect to receive through the year 2000. This is to ensure that all 
FEHB participants know about their rights and protections. The site address is: 
www,opm,gov/insure. 
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OPM'''Gag Clause" Regulation Published on August 10 
As the President directed, OPM published a final regulation which prohibited 
health plans from restricting patient information on all medically necessary and 
appropriate treatment options. The regulation was effective September 9, 1998. 

Contract Compliance 
At the conciusion of the negotiations cycle, OPM revised the 1999 health plan 
contracts and ,amendments to require implementation of Patients' Bill of Rights 
provisions. These new contracts and amendments, which are effective on 
January 1, 1999, also require carriers to modify, where necessary, their provider 
contracts to comply with the Patients' Bill of Rights by the year 2000. 

Service, Clinical Quality, and Customer Satisfaction Measurement 
Standardization 
OPM is working with other federal agencies and accrediting organizations to 
create standard performance measures. The implementation of performance 
measures will enable us to make carriers increasingly accountable for the quality 
of health care services they deliver. This year we will use the Consumer 
Assessment of Health Plans Survey (CAHPS) instrument, which has become the 
industry standard. Widespread use of CAHPS will give consumers uniform 
healt~ plan satisfaction ratings. 

II, Provis'ion-by-Provision Summary of the Extent to Which the 
Federal Employees Health Benefits Program Complies With the 
Patients' Bill of Rights. . 

Information Disclosure 
OPM and its carriers currently publish health benefit brochures, prOVIder directories, 
and guides in multi-media formats Ihat contain information on available plan types, 
premiums, b'enefits, limitations, maximums, exclusions, referral procedures, emergency 
and urgent care procedures, provider types and geographic location, quality assurance 
indicators, customer satisfaction survey results, and internal and external dispute 
resolution procedures. 

To fully implement the remaining requirements of the Patients' Bill of Righls, OPM's call 
leller requested the following information during the upcoming Open Season for the 
1999 contract period: , 

• 	 , How the plan administers its formulary drug inclUSion/exception and 
: experimental/investigational determination processes; 

• 	 , Disenrollment rates for the year ending 1997; 
• 	 . Compliance wtlh state and federal licensing or certification requirements, 
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if applicable, including the dale the requirements were met We also 
asked carriers to note where Ihey do not comply with a 
requirement and the reason for non-compliance, and 10 indicate all 
accreditations and dales those accredilations were received; 

• 	 Carrier's corporate form, and the years it has been in existence; and 
• 	 Whether the plan meets state, federal, and accreditation requirements for 

. fiscal solvency, confidentiality, and transfer of medical records. 

Our call letter asked carriers to propose a format and process for providing the following 
information to members upon their request, beginning in 1999: 

• 	 Plan preauthorization and utilization review procedures; 
• 	 Use of clinical protocols, practice guidelines, and utilization review 

standards pertinent to a patient's clinical circumstances; 
, 	 • Whether the plan has special disease management programs or 


programs for persons with disabilities; 

• 	 Whether a specific prescription drug is included in a formulary and 

procedures for considering requests for patient-specific waivers: and 
• 	 Qualifications of reviewers at the initial decision and reconsideration level 

, under the FEHB disputed claims process, 

Choice of Providers and Plans 

Provider Network Adequacy 
OPM currently offers consumers a wide choice of health care delivery systems 
including Preferred Provider Organizations (PPO), Point-of-Service (POS) plans, 
Health Maintenance Organizations (HMO), and Fee-far-Service (FFS) plans, 
Within the FEHB Program, coverage and access are available 10 a broad range 
of services and providers, OPM's 300 carriers provide a choice of approximately 
one dozen health plans in any single geographic location. OPM reviews HMO 
provider networks for adequacy during Ihe carrier application process. 

Access to Qualified Specialists For Women's Health Services 
Our call letter asked that carriers provide narrative descriptions of how they 
currently comply with this provision; and, if they did not comply, to propose 
benefit or process changes to bring their plan into compliance. We informed 
carriers that - to the extent certified nurse midwives are eligible to practice under 
existing state laws and meet credentialing requirements -- we expected plans to 
contract with and provide access to them for covered services. We also required 
that plans either allow members to select an Obstetrician/Gynecologist 
(OI3/GYN) as their primary care provider, or allow members direct access for 
routine gynecological examinations, 

Access to SpeCialists 
For 1.999, OPM's caliletler directed plans to create procedures to assure that 
members who require frequent or prolonged specialty care can obtain , 
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authorization for direct access to a qualified specialist of their choice within their 
network of providers, We also directed plans to review their provider referral 
practices and revise them as appropriate to ensure that members receive 
approvat for an adequate number of visits to specialty providers under an 
approved treatment ptan, so as not to unduly burden members with further 
approvals, 

Continuity of Care 
Continuity of care is currently assured in the FEHB Program through temporary 
continuation of coverage and conversion opportunities when enrollments 
terminate, Hospitalized members have up to 92 days, or until discharge, to 
continue coverage under their current plan or option in the event of a change in 
plan or option. OPM's call letter asked each carrier to provide their strategy to 
implement the Patients' Bill of Rights continuity requirements by year end 1999, 

Acces. To Emergency Services 
All health plans under the FEHB Program currently cover members for emergency 
services whenever and wherever needed, 24 hours a day, seven days a week. The 
Emergency Benefits section of plan benefit brochures explains procedures for 
accessing services, the availability of urgent care centers, and lists applicable cost 
sharing. Many of OPM's health plans already used the "prudent layperson" standard 
when reviewing emergency care visits for coverage eligibility, Our caUletter required all 
carriers to use the "prudent laypeison" standard when making coverage eligibility 
decisions In,1999. 

Participatioin in Treatment Decisions 
OPM encourages consumers to take an active role in the decisions thataffect their 
health and welfare. To aid in the decision"making process, OPM provides detailed 
multi-media information on individual plan prOVisions, consumer satisfaction, National 
Committee for Quality Assurance (NCQA) and Joint Commission on Accreditation of 
Healthcare Organizations (JCAHO) accreditation, and benefit and rate comparisons. 
We also resolve claims disputes between carriers and consumers. OPM's carrier 
contracts and amendments lor 1999 require carriers to modify, where necessary, 
provider contracts to comply with Patients' Bill of Rights provisions. 

On August 10, 1998, OPM published a regulation prohibiting "gag clauses" in provider 
contracts serving federal members to ensure unimpeded communication between 
health care providers and their patients. 

Respect an<fNon.Discrimination 
The FEHB Program has a long tradition of respect for its customers and prohibits illegal 
discriminatory practices. 

Confidentiality of Healtlh Information 
The FEHB Program currently guarantees confidentiality of health care information lor 
federal members. OPM's carrier contracts and amendments for 1999 require carriers 
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to modify, where necessary, provider contracts to comply with Patients' Bill of Rights 
provisions regarding patient access to medical records, 

I 

Complaints and Appeals 
All health pl~ns in the FEHB Program have both internal and external appeal 
processes. : 

, 

Intennal Appeals 
The internal reconsideration process, including timelrames for response to 
participants, is specified in both regulation and carrier conlracls, Carriers musl 
give participants a complete explanation lor why a claim or service has been 
denied, 

External Appeals 
OPM's external appeal process begins alter a consumer asks the carrier to 
reconsider a benefit denial and the carrier affirms the denial, Consumers then 
have up to 90 days from the date the carrier affirmed its original denial, or 30 

, days after the consumer requested the carrier to reconsider the denial and the 
carrier has not responded, to appeal the denial to OPM, OPM has an in-house 
staff that reviews disputed claims, It also uses outside medical consultants for 
cases requiring a special level of expertise, OPM makes the final decision, The 
agency has both statutory and contractual authority to direct a plan to pay for or , 

provide a service, 


i 
III. Num6er of People in Health Plans 

The FEHB Program currently covers 4,1 million enrollees and approximately S,7 million 
people, including dependents, Coverage is provided to enrollees and dependents 
through four types of health care delivery systems, Preferred Provider Organizations 
(PPO), Poin,l-of-Service (POS) plans, Health Maintenance Organizations (HMO), and 
Fee-for-Service (FFS) plans, The program has approximately 2,6 million members 
enrolled in HMOs (including HMO based P~S plans) and approximately 6,1 million 
members enrolled in FFS/PPO plans (including indemnity-based P~S plans), 

All patient protections under the Patients' Bill of Rights apply to all types of plans under 
the FEHB Program, Before providing guidance to carriers in its annual call letter that 
Vias issued on April 3, 1998, OPM determined that network and provider level 
information disclosure requirements were r~quired of all plans that maintain contracted 
provider networks (e,g" HMO, PPO, POS delivery systems), Since most of the plans 
in the FEHB Program maintain networks, the network and provider level disclosure 
requirements were applied to the majority of plans in the program, Plan level 
informalion'disclosure requirements Vlere applied to all plans regardless of network 
arrangement OPM provided guidance to the participating 'carriers in the April call leiter. 
The call letter guidance established the basis for the carrier proposals that were due to 
OPM on May 31, 1995, and negotiated during the summer: OPM worked with carriers 
to ensure that their in-network benefit structures, referral procedures and prior ' 

I 
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authorization requirements did not unduly restrict access to specialists, women's health 
services, and emergency care. 

VI. Implications of These New Protections 

For existing contracts, the average per member per year premium increase to pay for 
the patient protections provided by the Patients' Bill of Rights for 1999 will be less than 
25 cents. 

In general, carriers were receptive to our request to implement the Patients' Bill of 
Rights requirements and appreciated our efforts to work with them to design 
implementation strategies that were reasonable and achievable. Some of the PPO 
carriers expressed concern with compiling certain provider-level information because of 
the size of their networks and their limited contractual control over providers. OPM was 

. able to work out a mechanism that was acceptable to everyone. It places primary 
reliance on providers in PPO networks, but 'holds carriers responsible for ensuring that 
consumers get the information they need. aPM will monitor the reaction of its 
customers as these provisions go into effect at the end of 1998 and the beginning 01 
1999. 

aPM is committed to bring carriers into contractual compliance with atl of the Patients' 
Bill of Rights recommendations by the end 011999. Contract clauses requiring 
Patients' BiII,of Righls compliance do nol go into effect until January 1, 1999, and much 
of the new information that will be available to consumers in both print and electronic 
format is disseminated early in November in conjunction with the annual health benefits 
Open Seaso·n. However, we began to receive feedback on the President's initiative last 
June when we conducted a half-day session for over 400 agency benefits officers on 
the Patients', Bill of Rights. The session included workshops to educate these key 
agency personnel about the protections that would be provided to all FEHB participants, 
the information that would be available, and the improvements in health care related 
services we anticipated Irom this effort. Their response was overwhelmingly lavorable. 

When we published our proposed regulation prohibiting "gag clauses" under the FEHB 
Program, we received many positive comments. The American Academy of 
Ophthalmology said that since the FEHB Program is the benchmark lor measuring and 
providing premier health care, by setting the example of banning all gag clauses ij 
stands to provide all Americans with a key protection outlined in the Consumer 
(Patients') Bill of Rights and Responsibilities. The American SOCiety of Internal Medicine 
indicated support for the rule because it assures that physicians and other providers 
participating in the FEHB Program will not be prevented from providing inlormation on 
all medically;appropriate treatment options. Individual employees and retirees also 
applauded aPM for its work on improving patient care under the FEHB Program, and 
supported OPM's efforts to prohibit contractual clauses or incentives that prevent open 
and candid communication between physicians and patients conceming appropriate 
treatment options. One person praised our efforts to eliminate health plan restrictions 
that violate the most basic rights in a free society. 
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This kind of support and the high level of existing compliance among FEHB Program 
plans lead us to expect that full compliance by our plans will continue to be a 
collaborative' and cooperative process. In the unlikely event thai a plan is unwilling to 
comply with the Patients' Bill of Rights. our contracting procedures provide a 
mechanism by which OPM may terminate that plan's participation in the FEHB Program 
for failure to meet its contractual obligations. Our plan participants can be assured that 
at the end of the day all health plans in the Program will be in full compliance with the 
Patients' Bill of Rights, because OPM has the tools it needs, as well as the will, to 
ensure this result. 

I 

Based on our experience with implementing the Patients' Bill of Rights requirements for 
the FEHB Program, we believe that the private sector should have no significant 
problems with implementing the protections. Once the protections are in place for the 
FEHB Program and other federal health programs, they can easily be extended 
elsewhere since it is neither cost effective nor, in some cases, operationally possible for 
carriers to extend the protections to FEHB Program enrotlees without making them 
available to others. 

V. Conclusion 
, 

Implementing the Patients' Bill of Rights has been an extremely positive experience for 
OPM. 

Assuring consumer protections, as well as providing consumers with the information 
they need to make informed health care decisions, drives our carriers to compete on 
the basis of quality as well as cost. As we enhance the information we give consumers 
about carrier performance, and they become increaSingly aware of differences and 
make plan c,hoices accordingly, we expect that carriers will strive to provide higher 
quality care for our members in order to compete effectively for market share in the 
FEHB Program. As our implementation effort is phased in over the next two contract 
periods -- beginning January 1,1999, and January 1, 2000 -- we will assess the impact 
the protections have on our members' confidence in the quality of their health plans. 

We at OPMcontinually seek to have the FEHB Program -- as an exemplary quality
driven empl~yer-sponsored health benefits program -- set the standard for the private 
sector. We are pleased to have been able to implement Patients' Bill of Rights 
requirements in the FEHB Program in 1999 for less than 25 cents per enrollee. We 
believe providing quality care at minimal cost should be the highest priority of a model 
health benefit program. 



REPORT TO THE VICE PRESIDENT OF THE 

UNITED STATES 


Progress Report in Implementing the Patient's Bill of Rights 

at the 


Department of Veterans Affairs 


October 30. 1998 




DEPARTMENT OF VETERANS AFFAIRS 
Washington DC 20420 

MEMORANDUM TO THE VICE PRESIDENT 


\ i HEALTH CARE CONSUMER BILL OF RIGHTS 

i STATUS REPORT 


DEPARTMENT OF VETERANS AFFAIRS 


, 
I. 	 INTRODUCTION. In 1995, the Veterans Health Administration (VHA) 

initiated the most radical redesign of the veterans health care system to . 
occur since the system was formally created in 1946. One of the primary 
goals of this effort has been to ensure the consistent and predictable 
provision of high quality care everywhere in the system. The VA's former 
disease-oriented, hospital-based, professional discipline-focused 
paradigms are being replaced by ones that are patient-centered, 
prevention-oriented and community-based and which are premised on 
universal primary care. While VHA's transformation is still in its early 
evolution, the results to date are unprecedented in American health care 
and fit in closely to the principles and goals of the President's Health Care 
Consumer Bill of Rights and Responsibilities (BOR). 

Last February the Department of Veterans Affairs ryA) reported to the 
President and Vice President on its compliance with the BOR. VA stated 
that it was in substantial compliance with the provisions of the Bill of 
Rights, except for three areas: extemal appeals, information disclosure 
and emergency care. Since that time, significant work has been 
undertaken to assess these issues and provide recommendations to the 
Under Secretary for Health (USH). The recommendations have been 
accepted and work is now underway to either implement the options or 
propose legislative remedies, where appropriate. 

For External Appeals, a task force explored various options and 
recommended to the Under Secretary that VHA contract with a non
federal external organization to provide independent external reviews and 
make recommendations concerning complaints and appeals. On July 2, 
1998, the Under Secretary accepted the recommendations and issued an 
Under Secretary lilformation Memorandum announcing this decision. The 
task force was assigned the responsibility for implementing this decision, 

I 



including letting the national contract and operationalizing the parameters 
under which an external appeal may be sought by a patient. VA expects 
to have its external appeals process in place before the end of the year. 

I 

For Information Disclosure, the Deputy Under Secretary for Health 
(DUSH) established a task force to assess and recommend necessary 
steps to comply with the BOR. The task force identified and compiled 
information that would meet the 'Information Disclosure requirements. It 
prepared a matrix for distribution to the field which will serve as the guide 
for. where the necessary information can be found. The matrix was 
accompanied with a memorandum to field facilities directing them to 
ensure the mechanism was in place to get thisinfonmation to veterans and 
their families. VA recognizes, however, that this is a first step in 
information disclosure. The task force also recommended and on 
September 9,1998 the Deputy Under Secretary approved, a 
recommendation that a team comprised of Headquarters and field 
representatives design a VHA Patient Bill of Rights Brochure Template. In 
the meantime, informational brochures have been developed as part of 
the implementation of eligibility reform and these have been made 
available for distribution to veterans., 

, 

Th~ final area, Emergency Care, as was indicated in the previous report, 
would require statutory authority to come into full compliance with the 
BOR. Currently, most VA facilities are not equipped to provide a full range 
of emergency care services and VA cannot reimburse private facilities for 
emergency care provided to most veterans. VA has developed legislative 
options that would meet the BOR standard and that are being reviewed in 
the FY2000 budget development process. 

The primary cost for these new provisions would result from the 
emergency care proposal. There will also be a cost associated with the 
external appeals contract but that will not be known until the task force 
completes its work. 

II. 	 PROVISION-BY-PROVISION SUMMARY OF THE EXTENT TO WHICH 
THE DEPARTMENT OF VETERANS AFFAIRS IS IN COMPLIANCE 
WITH THE PATIENT'S BILL OF RIGHTS 

Information Disclosure 

Consumers have the right to' receive accurate, easily understood 
information about their health plans, facilities and professionals to 
assist them in making informed health care decisions. This 
inCludes: 

• Health Plans 



• Health Professionals 
• Health Care Facilities 

, 

The Department of Veterans Affairs (VA) has information available that 

would assist its consumers in making informed healtheare decisions. 
Although much of this information is already provided to its consumers, 

there is a great deal of variability within the VA healthcare system Oust as 

there is in the private sector) on what and how information is provided to 

patients and their families. VA has the authority and will take action to 

comply with the Consumer Bill ofRights in this area to ensure more 

uniformity in this regard. 


A n~mber of forces are now converging which have resulted in VA 
examining what information it should provide and how this can be made 
more understandable and meaningful to our veterans and their families. 
Redmtly enacted Eligibility Reform legislation, VHA's focus on customer 
service, and our ongoing quality management program, are some of the 

. major forces which are rapidly bringing information disclosure to the 
forefront, as envisioned in the Consumer Bill of Rights . . 
Under Eligibility Reform, PL 104-262, VA for the first time can provide 
needed medical services in the most clinically appropriate setting for 
enrolled veterans rather than being constrained by previous restrictions 
which placed limitations on care depending on a veteran's eligibility status. 
A brochure has been printed which provides information to veterans and 
their families on the requirements under eligibility reform, including priority 
levels and enrollment in the VA health care system, the benefits plan, urgent 
care and co-pays, where applicable. Information on facility licensure, 
certification and accreditation status is available but not routinely distributed. 
On measures ofquality and consumer satisfaction, VA is a leader in terms 
of the information collected and the measures it has developed. In terms of 
disseminating quality information, preliminary discussions have been held 
with the Foundation for Accountability on developing a "Report Card for VA 
Consumers." For consumer satisfaction, scores on customer satisfaction 
surveys, which have been benchmarked to the Picker Institute, are sent to 
each VA facility. Facilities are required to post this information in public 
areas. A customer service standard brochure is also available for 
distribution to the public. This brochure contains ten customer service 
standards that were published in October 1994 as VHA's "Bill of Rights." 

Information on provider network composition would mean describing the 
facilities access points and sharing agreements available within a Network. 
Decisions on access to specialists are handled at the local level. The 
Consumer Bill of Rights also requires information disclosure for health 
professionals. Much of this information, such as education, board 
certification and re-certification, is collected but not aggregated by facility or 
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certification and re-certification, is collected but not aggregated by facility 
or generally provided to patients and their families. All information on 
individual caregivers that is retrievable by name or by any other individual 
identifier from a system of records must be reviewed within the context of 
the Privacy Act. Other information, which is not so readily available, 
inc(udes experience performing certain procedures and measures of 
quality and consumer satisfaction. 

, 
For healthcare facilities, information should be disclosed on performing 
certain procedures and services. Quality and consumer satisfaction 
information would be the same as discussed for Health Plans. The patient 
advocate is the focal point for handling complaints. Enrollees are 
informed about the role of the patient advocate in the medical facility 
setting. 

As a result of the Health Care Consumer Bill of Rights, VA established a 
Task Force to ensure that all facilities know where information is located 
and that they are responsible for making this information available to 
veterans. Information has been developed to go out to field facilities. In 
addition, the Deputy Under Secretary approved the Task Force 
recommendation to set up a team comprised of representatives from both 
Headquarters and the field to develop a Patient Bill of Rights brochure 
template which will provide a consistent and effective means of meeting 
the information disclosure requirements of the Bill of Rights. 

Choice of Providers and Plans 

Consumers have a right to a choice of health care providers that is 
sufficient to assure access to appropriate high-quality health care. 
This includes: 

• Provider Network Adequacy 
• Access to Qualified Specialists for Women's Health Services 
• Access to Specialists 
• Continuity of Care 

Within available resources, VA provides access to sufficient numbers and 
types ofproviders to assure that all covered services are accessible 
without unreasonable delay. This is an area where VA will continue to 
focus its energy to improve its performance. It will do this by providing 
more and better access through increasing the number of community
based outpatient clinics, which now number over 600 and where 
appropriate, entering into sharing agreements and provider contrects. It 
will a/so continue to monitor waiting times for appointments.

I 

I 
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Performance measures ha,-e been established which focus on the time 
patients must wait to get a primary care and specialty appointment. 
Marked improvements have been made in these areas and this will remain 
a focal point. Access to specialty care is not constrained by policy - retum 
visits are at the discretion ofthe treating physician and patient. If 
specialized services are not available or accessible, provisions can be 
made to obtain the services through contracts or on a fee-basis. Because 
the VA is a nationwide system, some specialized services, e.g. 
transplants, are offered at centralized locations. Patients are referred to 
these sites as necessary with travel costs paid by VA.' To improve 
accessibilny, VA is opening hundreds of community-based outpatient 
clinics to provide primary care services. VA is actively re-engineering the 
entire non-VA provided care program to enhance efficiency and 
effectiveness and provide seamless integration with VA-provided care. 
Access to emergency care services 24 hours a day and 7 days a week is 
limited by law when using a non-VA facility (see Part 11/ Access to 
Emergency Services). 

Access to Qualified Specialists for Women's Health Services is firmly 
established in policy and practice. The Veterans Health Care Act of 1992 
auihorizes VA to provide gender-specific services to eligible women 
veterans, excluding certain services as stipulated by law. This law 
mandates that officials shall be designated throughout the VA system to 
serve as coordinators of women's services with specific responsibility for 
assessing the needs of and enhancing services for women veterans. VHA 
Manual M-2 requires each VA medical center to ensure that eligible women 
veterans have equal access to necessary medical care for 
gender-related conditions, equal to the care male veterans receive for their 
gender-related ailments, and to provide appropriate gender-specific 
services. The goal is to provide these services in-house to the ex/ent 
possible; however, all VA medical centers provide gynecology services by 
at least one mechanism in addition to fee-basis, such as consultants, 
sharing agreements, contracting, etc. Under the new benefits package, 
women veterans are eligible for infertility and maternity services. 
Legislation is required i(for VA to fumish care to newboms. 

I , 
Consumers with complex or serious medical conditions who require 
frequent specialty care have direct access to qualified specialists. This is 
althe discretion of the treating physician and patient. This year VA has 
initiated the Primary Specialist training program for subspecialty resident 
trainees in over 50 academically affiliated VA medical centers throughout 
the country. This program puts an emphasis on training for the expert 
healthcare management of chronically seriously ill patients while also 
focusing on primary care issues such as health maintenance, disease 
prevention, and the provision of comprehensive, coordinated and 
accessible care. This approach wi,'1 eliminate the risk often associated 
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, 
with coordinating the care between primary care providers and specialists 
for chronically ill patients. 

At this time, Continuity of Care as defined by the Bill of Rights would not 
be an issue for VA. VA does not anticipate having to involuntarily disenroll 
any veteran except those who are guilty of enrolling under false pretenses. 
If a current specialty provider is terminated for other than cause, VA will 
ensure that there is continuity of care for the veteran. 

Access to Emergency Care 

Consumers have the right to access emergency health care services 
when and where the need arises, Health plans should provide 
payment when a consumer presents to an emergency department 
with acute symptoms of sufficient severity - including severe pain 
- such that a "prudent layperson" could reasonably expect the 
absence of medical attention to result in placing their health in 
serious jeopardy, serious impairment to bodily functions, or serious 
dysfunction of any bodily organ or part. 

The Uniform Benefits Package allows emergency care in VA facilities. 
The law, however, only authorizes the provision of emergency care . 
serVices in non-VA facilities at VA expense for veterans who meet special 
eligibility requirements. In addition, there are some authorization 
requirements. However, VA may be able to provide emergency care in 
non-VA facilities for enrolled veterans through sharing agreements with 
local emergency providers. Prompted by both the Bill of Rights and 
development ofa health care benefits package under the Eligibility Reform 
Actlof 1996, VA established a task force to explore options to allow VA to 
provide emergency care services to veterans enrolled in the VA Health 
Care system. The task force has developed legislative options that allow 
VA to provide emergency care services. These options are now being 
reviewed in the FY2000 budget development process. The proposal 
assumes that veterans who are currently receiving coverage through 
another Federal program, e.g., Medicare, would continue to do so. 

Participation in Treatment Decisions 

Consumers have a right to fully participate in all decisions related to 
their medical care. Consumers who are unable to fully participate in 
treatment decisions have a right to be represented by parents, 
guardians, family members, or other conservators. , 

Provide patients with sufficient information and opportunity to 
decide among treatment options consistent with the informed , 
consent process. , 



VA clearly meets Dr exceeds both the letter and spirit of this section, 
VHA Informed Consent Regulations (38 C,F.R, § 17,32) and VHA Informed 
Consent Policy (VHA Handbook 1004, 1) specifically require that all patient 
cafe furnished under title 38, U. S,C" shall be carried out with the full and 
informed consent of the patient, The provider must explain in language 
unaerstandable,to the patient the procedure or treatment, the expected 
benefits, foreseeable risks, and reasonable altematives, Additionally, 
VHA has issued a paper enlffled 'E.thical Considerations for a Multicultural 
Clinical Workforce" to make the clinical provider more aware that their 
cultural background may affect their communication wilh their patients and 
to be sensitive 10 that possibility, VHA has also embarKed on an 
innovative and ambitious initiative in shared healtheare decision-making, 
This is a partnership through whieh providers enable and encourage 
palienls and families to actively participate in all aspects of healtheare 
decision-making. Various patient education strategies are being 
supported and encouraged in this effort. Shared healthcare decision
making will be an ongoing activity. This will be accomplished through 
continuing administrative actions, including cOn/racling, if appropriate. 

Discuss the use of advance directives with patients and their 
designated family members. 

VHA policy (M-2, Part 1, Chapter 31) provides a mechanism for advance 
directives, including both living wills and durable power of attorney for 
health care, VHA policy specifically states that competent persons have 
the rightto direct/he course of their own medical care and to determine 
for themselves from among treatment options presented, the course of 
treatment which will be administered, including !ife-sustaining treatment. , 
Abide by the decisions made by their patients and/or their 
deSignated representatives consistent with the Informed consent 
process, 

Relevant regulation and policy specifically require that all palient care 
furnished under Title 38 shall be carried oul only wllh the full and informed 
consent of the patient. The patient has the right to refuse any treatment or 
procedure even if it may increase the risk for serious illness or death. A 
previous IG study showed compliance with Ihe advance directive policy 
and concluded that the program operated effectively. 

Disclose to consumers any factors· including method of 
compensation, ownership of interest in health 'care facilities, or 
matters of conscience· that could Influence advice or treatment 
decisions. 



VA's National Center for Clinical Ethics has addressed this issue and 
published a paper entitled "Professional Conflicts of Interest for VHA 
Clihicians." The paper specifically addresses the potential conflict 
between the fiduciary duty of clinicians as professionals to grant primacy 
to the inleresls of their patients and their stewardship obligations as 
employees ofa fixed-budget health care organization, They concluded 
that the interest of the patient is paramount. . , 

Assure that provider contracts do not contain any so-called "gag 
clauses" or other contractual mechanisms that unnecessarily restrict 
health care providers' ability to communicate with and advise 
patients about medically necessary treatment options. , .,, 
VHA regulations and policy, as previously referenced, very explicitly state 
Illat any and all relevanl information must be discussed with Ihe patient as 
part of the informed consent process. Because of the importance of this 
issue, however, the National Center for Clinical Ethics published a paper 
titled 'Protection Against Gag Rules: Safeguarding Provider-Patient 
Relationship.' The paper states in conclusion that anything less than 
open, honest and forthright discussion with patients regarding their 
treatment options is unethical and unacceptable, The paper was 
distributed to all headquarters key staff, Network Directors, and VA 
medical facility directors with a covering memof1lndum from the Under 
Secretary for Health emphasizing the ethical impef1llive of full disclosure, 
. I 

Protect health care professionals from penalties or retribution 

. related to advocallng on behalf of their patients. 


, 

Persons obstructing Ihe full disclosure process are subject to penalties 
within VHA The.p,revious/y mentioned 'Gag Rule' paper includes B 
section on reCOUfSes available to healthcare professionals who feel unduly , 
constrained from providing complete and comprehensive information for 
any reason. , 

, 

Respect and Nondiscrimination 
, 

Consumers have the right to considerate, respectful care from all 
members of the health care industry at all times and under all 
circumstances. An environment of mutual respect is essential to 
ma!ntain a quality health care system. 

Consumers must not be discriminated against In provision of health 
care services based on race, ethnicity, national origin, religion, sex, 
age, curre,1t or antiCipated mental or physical disability, sexual 
orientation, genetic Information, or source of payment. 



As a Federal entity, VA healthcare facilities are governed by all the equal 
opiJOrtunity and non-discrimination laws promulgated by Congress. VHA 
does not merely adhere to these laws but incorporates them in the fabric 
of its culture. Section 17.33 of title 38 U.S.C. is devoted entirely to 
Patients'Rights. The opening paragraph states: "Patients have a right to 
be treated with dignity in a humane environment that affords them both 
reasonable protection from harm and appropriate privacy with regard to 
their personal needs." VHA's first Customer Service Standard is "We will 
treat you with courtesy and dignity. You can expect to be treated as the 

I st 'class citizen that you are." In addition, the Under Secretary for Health 
has articulated the core values for VHA. These are respect, trust, 
compassion, excellence and commitment. These define the basis of how 
VHA employees are expected to treat each other and the veterans we 
serve. 

Confidentiality of Health Information 
, 

Consumers have the right to communicate with health care providers 
in confidence and to have the confidentiality of their individually 
identifiable medical information protected. Consumers also have the 
right to review and copy their own medical records and request 
amendments to their records. 

, 
In the Federal sector, information that is retrieved by an individual 
identifier, e.g. a name or social security number, including patient medical 
records is protected by the Privacy Act of 1974 (5 U.S.C. 552a). Under 
the: Privacy Act, patients have a right to review, copy and request 
amendments to their treatment records. Anyone other than the subject of 
the; records is not entitled to access those records unless specifically set 
forth in a Privacy Act exemption in an agency system of records notices. 
Any person can request access to agency records under the Freedom of 
Information Act (FOIA); however, release of agency records then is 
subject to FOIA exemptions, the Privacy Act and other Federal statutes. 
VA alone has three additional statutes which protect confidentiality: 38 
U.S.C. 5701 protects claimants records; 38 U.S.C. 5705 protects QA 
records; and 38 U.S.C. 7332 protects drug/alcohol treatment, HIV status, 
and sickle cell hemoglobinopathy records. 

VHA personnel will receive ongoing instruction on patient rights and 
privacy rights and individual responsibility. These educational initiatives 
will involve the VHA Office of Employee Education. 

Complaints and Appeals 

All: consumers have a right to fair and efficient process for resolving 
differences with their health plans, health care providers, and the 



institutions that serve them Including a rigorous system of internal 
review and an independent system of external review. , 
All VA medical facilities have patient advocates. These individuals are Ihe 
focal point 10 handle consumer complaints and to try to achieve a fair and 
equitable resolution of the complaint. The Customer SelVic,," Standards 
a/sf) advise veterans and their femmes to cDntact their patient advocate or 
another member of Ihe medical facility staff if their expectations are not 
mel. If they cannot resolve their concerns, they are encouraged to speak 
with the facility director. There is not a consistent process, including 
external revlew"to deal with clinical decisions. This is within VA's 
authority to correct. . 

A more formal avenue including independent external review exisls for 
veternns and other claimants of VA benefits to appeal eligibilily and rnting 
decisions made by a VA Regional Office or medical center. A claimant 
has one year from Ihe date of the notification ofa VA decision to file an 
. appeal. The Board of Velernns' Appeals makes the final decision on 
appeals on behalfof the Secretary of Veterans Affairs. A claimant may be 
represented by a veterans service organization, an agent or an attorney. 

A VA claim may be appealed from the Board of Vaternns' Appeals 10 the 
Court of Velernns Appeals. This court is independenl of the Department 
of Veterans Affairs. Only claimants may seek B review by the court; VA 
may not appeal a BVA decision. The court does nol hold trials or receive 
new evidence. It reviews the record Ihat was considered by the Board of 
Veterans' Appeals. Either party may appeal a decision oUhe court to the 
U.S. Court ofAppeals for the Federal Circuit and to the Supreme Court of 
the United States. 

TO,address VA compliance with the right ofpatients to external reviews of 
clinical decisions, Ihe Under Secretary for Health established a Task 
Force. The group recommended that VHA contrnct with a non-federal 
external organization to provide independent external reviews and make 

. 	recommendations conceming complaints and appeals. This 
recommendation was accepted by the Under Secretary and by the end of 
the year an extemal appeals process should be in place. As 8 necessary 
pari of implementing the external appeals process, the Task Force is 
refining and making the intemal complaint/appeals process uniform 
throughout VHA. This work will also be completed by the end of the year. 
When this if finished, veterans will have access to easy to understand 
information explaining the process for submitting complaints and appeals 
/0 adminislrntive and clinical decisions. 



III, 	 NUMBERS OF PEOPLE IN THE HEALTH PLAN THAT WOULD BE 
IMPACTED 

Th~ patient protections would apply to all veterans enrolled in the VA 
health care system, Although VA is not considered an HMO, under the 
1996 Eligibility Reform Act VA is required to enroll users and to establish a 
health care benefits package, CurrenHy there are approximately 3,3 
million users of the VA system and that number is expected to increase in 
FY99. 

I 

IV. IMPLICATIONS OF THESE NEW PROTECTIONS 
, 	 , 

Although there will be costs associated with contracting with an external 
organization for appeals, specific estimates will not be known until later 
this year, The major costs associated with complying with the Bill of 
Rights are associated with Emergency Care, Those costs are difficult to 
estimate, One of the complicating factors is that there is no experiential 
data to adjust for any cost avoidance from treating a disease process 
earlier in its course as a result of access to emergency room care, The 
new protections will appty 10 all the veterans who are enrolled in and use 
the VA heath care system, 

V. 	 CONCLUSION ,, 
The Health Care Consumer Bill of Rights was completely consistent with 
the direction the veterans health care system is moving in, All aspects of 
the BQR are important elements in a system that proclaims the delivery of 
the'Right Care, at the Right Time, in the Right Place, We believe thatlhe 
fact that VA has already complied with many of the aspects of the Bill of 
Rights contributes to our high level of consumer satisfaction, The goal of 
VA is 10 improve on our customer satisfaction scores and the 
implementation of the remaining provisions of the Bill of Rights which is 
under way will contribute 10 achieving that goal. The veterans health care 
system - the largest fully integrated health care system in the U,S,
appears to be a microcosm of the larger American health care system with 
respect to quality of care, 



I 

The transformation and quantifiable results of the last 3 years show that 
VA is indeed in the forefront of the national health care movement. The 
initiatives and principles currently in place and being implemented 
throughout the VA healthcare system make it a model for the rest of the 
nation. 

IJ}i~ 
r~I,~1 A_ 

Thomas L. parthwaite. MD 

Acting U~er Secretary for Health 




REPORT TO THE VICE PRESIDENT OF THE UNITED STATES 

Progress Report in impiel1lelllillg the Patiel1l S Bill of Rights at the 

Departl1lelll ofDefellse 


November 2, 1998 



TH£ SEeR ET AR Y OF DEFENSE 


WASHINCtON, THe DISTRICT Ot COLU!viE!A 


The Vice President 
The White House 
Washington, DC 20500 

Dear. Mr" Vice President: 

I am pleased to forward to you The Progress Report in impleme1l1illg the Paficm's 
Bill of Rig/~/s at the Depar/mem ofDefense, The Patient '$ Bill of Rights reaffimts many 
principles and practices that are an integral part of care in the Military Health System. In 
our efforts to comply with Ihe Patient's Bill of Rights, the Department has taken steps to 
improve ae'cess and quality of care for our 8.4 million beneficiaries. These steps include 
(a) strengthening of the system-wide appeals and grievance process to guarantee health 
care professionuls are making decisions about patient care: (b) promoting the use of 
speCluhsts ~s primary care managers for women and beneficiaries with chronic diseases. 
and (c) cns'uring that patients have the right to discuss fully all treatment 9ptions and have 
information provided to them regarding financial incentives in our health system. 

1b~licve the Patient's BjIt of Rights has allowed the Department to take un 
important step toward providing effective care in a compassionate environment. 1 am 
confident that the implementation of the initiatives outlined in this report will provide 
more opportunities for our beneficiaries to participate in their health care, and will go a 
long way towards ensuring their confldence in military medicine: 

FinaHy, the Department is committed to ensuring that these initiatives will be 
fully implemented throughout the Military Health System by mid~ 1999, 

r __....sincercIY, 

I 
I 
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I. INTRODUCTION 

In ~ove:nber 1997, President Clinton directed the Department of Defense to review the 
Military Health System (MHS) for co:npliance with the Patient Bill of Rights. The rC\'lew 
showed th~t we were in full compliance in most areas. 

I 
Based on that review, the President asked us to focus on improvements in three areas: 

1. 	 A strong grievance and appeals process 
2. 	 Promotion of the use of primary care managers (PCMs) for women, to focus on 

providers who have advanced training in women's health issues, as well as the use of 
specialists as PCMs for those beneficiaries with chronic diseases .,

1 	 Ensuring that patients have the fight to fully discuss all treatment options and have 
information provided to them regarding financial incentives in our health system 

The Military Health System (MRS) is large and complex. There are approximately 8.4 
million active-duty and retired service members and their family members eligible to 
receive their health care through the MHS. That care is provjded through TRICARE, the 
Department's program to integrate the military direct care facilities and networks of 
civilian providers into a fully integrated health care system, TRICARE is a managed care 
concept that allows for full utiliz.ation of our MiHtary Treatment Facilities (MTF) 
complemented by regional, at-risk Managed Care Support Contracts, which provide for 
fuJi benefit coverage to our beneficiaries. Most of our population has three health plan 
options that allow for choice from the fuB range of health delivery types, TRICARE 
Prime is our managed care option that offers guaranteed prompt access to primary and 
speCialty h,eaith care for those enrolled, Our active duty personnel, their families, and 
retirees under the age of 65 and their families have access to the program, While the 
Department's Qver 65 beneficiaries are only entitled to space available care in MTFs, the 
Clinton Administration has supported and is implementing TRICARE SeniQr Prime. a 
partnership between Medicare and DoD to expand access of these beneficiaries to care 
within the'MHS, 

The TRlCARE program also provides TRICARE Extra, a preferred provider option 
through which most of our beneficiaries may use the TRICARE provider network on a 
case-by-c~e basis, with reduced cost sharing, Finally, TRICARE Standard is eqUivalent 
to what our members knew as CHA.\1PUS. and is a point-of~service option that offers 
full coverage of health care services. with a 20 to 25 percent co-payment for the 
beneficiary. Our system still must focus on the mission readiness of OUr troops. who, 
therefore, are enrolled in TRICARE Prime. 

I , 
A Department of Defense Directive was prepared to reaffirm our commitment to all of 
the provisions of the Patient Bill of Rights, That Directive (DoDD 6000.14) was signed 
by the Secretary of Defense on July 30, 1998. A DoD Directive is a broad policy 
document that is issued to guide the conduct of the Military Services and other DoD 
components and to a<;sign authority and responsibility for action, A directive is 
dis$emina~ed throughout DoD. 
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After tbe Directive is signed, the office \vith policy oversight may, jf appropriate, issue a 
Department of Defense Instruction (DoDI) to govern the implementation. The military 
services must comply with the DoDD and 0001 as guidelines for developing service 
specific regulations, Most Directives and Instructions are made widely ;1\'ailable by 
posting the,m on t~e World Wide Web. 

The implementation of this Directive is in its initial phases. The newly cre;1ted 
TRICARE'Management Activity. which is responsible for oversight of program 
operations, is proceeding with implementation in its areas of responsibility, We 
anticipate full implementation in mid·1999. As implementation of this directive is sti1l in 
its early phases, it is not possible to give an exact figure on costs. , 
II. PROVISION·BY·PROVISION SUMMARY 

Information Disclosure 
• 

Co~sumers have the right to receh'e accurate j easily understood information 
and some require assistance in making informed health eare decisions about 
their health pians, professionals and facilities. 

MHS patients have the right to receive accurate, easily understood information, and 
assistance in making informed heahhcare decisions about tbeir health plans, providers, 
and facilities, They will be provided accurate, understandable, and timely information 
about the TRiCARE program. That information mcludes details of the covered health 
benefit, our three health plan options. and applicable cost-sharing arrangements, Each 
military tre.atment facility (MTF) must publish a Health Care Provider Directory, 
including information regarding each provider's name. degree. licensure, privileging, 
board certifkatioo and/or re~certification status. The directory is to be updated at least 
annually. Each MTF is required 10 issue and display in a conspicuous place a "report 
card" aboul facility performance in key areas. 

I 
All plans and facilities will have dedicated representatives available to fully explain the 
inform::nio~ available nod help beneficiaries in their healthcare decisions. At each direct 
care fndlity. the Commander provides opportunities for beneficiaries to have direct lOPU! 
to health delivery policy by forming a Healthcare Consumer Consortium, VirtuaIJyali 
MTFs are,already in compliance with these provisions. , ., 
MTF and TRICARE network providers and facilities must disclose to patients financial 
arrangements, contractual restrictions. ownership of or interest in health care facilities. 
matters of ~onscience. or other factofs that could influence medical advice or treatment 
decisions. 'TRICARE network provider contracts sban not contain any so-.called "gag 
clauses" or other contractual mechanisms that restrict the healthcare provider's ability to 
communjc~te with and advise patients about medicaHy necessary treatment options. The 
MHS shal!.not penaliz:-: :x seek retribution against healthcare professionals or other 
health wor~ers fOf'advocating on behalf of their putients. Implementation instructions 
are currently in de,'elopment to ensure consistent application across the MRS., 
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Choice of Provider and I'I:ms 

Consumers have the right to a choice of health care providers that is 
sufficient to·ensure access to appropriate high-quality health care. 

MHS beneficiaries have the right to a choice of healthcare providers that is sufficient to 
. ensure nccess [0 appropriate. high~qua!ity healthcare. TRICARE Prime provider networks 
shall provide access to sufficient numbers and types of providers to ensure that all 
covered services are accessible within the TRICARE Prime access standards. Active dUly 
members are enrolled in TRICARE Prime. MHS beneficiaries entitled under law to the 
Civilian Health and Medical Program of the Unifonned Services (CHAMPUS) have a 
right to choose TRICARE Standard, which permits access to aU authorized providers 
within guidelines of the TRICARE program. 

Provider Network Adequacy - TRICARE Prime access standards include 
emergency care 24 hours a day and seven days a week, urgent care within 24 
hours. routine primary care within seven days, and specialty care within 30 days, 
Priority of care will be given lO healthcare evaluations and services related to 
fitness for duty or explicit readiness requirements. TRICARE Prime (DoD's 
managed care option) enrollees have the freedom to choose any available primary 
care manager (PCM) within the responsible MTF. If no peM is available within 
the MTF, or with the approval of the MTF commander, cnroHees have the right to 
choose a civilian network PCM. In the case of active duty Service members. 
choice of PCMs is subject to readiness requirements of the Military Service. The 
development of provider networks is a complex and continuously ongoing 
process. Networks are currently in place in every TRICARE region with 
shortages of a few specialties in some areas. The local Managed Care 
Support Contractor addresses these spot shortages with constant oversight 
by tbe regional DoD Lead Agent. 

Access to Qualified Specialists for Women's Health Services .. The newly 
signed DoD Directive requires the Military Heruth System to promote the 
availability of providers who have special training in women's health issues to 
serve as. PCMs fOf female Prime enrollees. 'Vhile the elements of this provision 
are;in place in many areas, implementation instructions are currently in 
development to ensure consistent application across the MHS. , 

Access to Specialists .. Prime enrollees with complex Of serious medical 
con,~:litions who require frequent specialty care are authorized direct access to u 
qua.lified specialist of their choice within the MTF (Of, if authorized, in the 
civilian provider network). Authorization is. granted for an appropriate number of 
visits under an approved treatment plan. \Vhite the elements or this pro\'ision 
are'in place in many areas, implementation instructions are currently in 
de\'~lopment to ensure consistent application across the MHS. 
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I
Continuity of Care .. Beneficw.ries undergoing a course of treatment for a chronic 
or 'disabling condition or who are in the second or third trimester of a pregnancy 
who have an involuntary change in coverage of speciahy, are, to the extent 
possible, able to continue seeing tbei=- current specialty provider for up to 90 days 
(of through completion of postpartum care). Implementation instructions are 
currently in development to ensure consistent application across the MHS. 

Access to Emergency Sen'ices 
, 

Consumers have the right to access emergency health care services when and 
w~ere the need arises. Health plans should provide payment when a 
consumer presents to an emergency department with acute s,lmptoms of 
sufficient severity - including severe pain. such that a "prudent layperson" 
could reasonably expect the absence of medicaJ attention to result in placing 
that consumer's health in serious jeopardy or seriously impair physical 
functioning, 

MHS beneficiaries have the right to access emergency healthcare services when and 
where the'need arises. Emergency services are covered in circumstances whcre a 
"prudent layperson" could reasonably expect the absence of medical attention would 
result in serious health risks, There is no requirement for preauthorization for emergency 
serVtces. 

Beneficiaries arc provided information on the location. availability and appropriate use of 
emergency services, cost Sharing, provisions for civilian emergency services, and 
availability of care outside of an emergency department. Healthcare advisory lines are 
staffed by nursing personnel 24 hours a day to help beneficiaries decide if emergency 
care is needed. Access to a reM IS available after hours if deemed necessary by the 
health advisor. These provisjons are currently in place thf(mghout the MRS. 

Participa~ion in Treatment Services 

Consumers have the right and responsibility to fully participate in aU 
decisions related to their health care. Consumers who are unable to fully 
participate in treatment decisions have the right to be represented by 
p~rents, guardians, family members or other conservators. 

MHS ben~ficiarjes have the right and responsibility to fully participate in all decisions 
related to their healthcare. SUbject to readiness requirements for active duty Service 
members. To the extent practical, MTF and TRICARE Prime network healthcare 
professio~als are expected to provide patients with easily understood information and the 
opportuni~y to decide among treatment options consistent with the infonned consent 
process. Specifically, providers should: 
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, ,, 
I) Discuss all treatment options. including the option of no treatment at all with a 

patient in a culturally competent manner. 
2) Ensure that patients with disabilities have effective communications with 

members of the health system in making such decisions. 
3) Discuss all current treatments a patient may be undergoing, including those 

alteh1ative treatments that are self~admjnistered., 
4) Discuss all risks, benefits. and consequences to treatment or non-treatment. 
5) Giv.e competent patients the opportunity to refuse treatment and to express 

preferences about future treatment. 
6) 	Discuss the use of advance directives-both living wills and durable powers of 

attomey--with patients and their designated representative. and should abide by 
all decisions made by their patients andlor their designated representatives. A 
provider who disagrees with a patient's wishes as a matter of conscience should 
arrange for transfer of care to another qualified provider willing to proceed 
accbrding to the pntient's wishes within the limits of the law and medical ethics, , 

These provisions are currently in place in each :\1TF and are subject to review 
by external accreditation agencies such as the Joint Commission for the 
Accreditation of Healtheare Organizations (JCAHO), 

Respect and non-discrimination 

Consumers have the right to considerate, respectful care from all members of 
the'health care system at aU times and under aU circumstances:. An 
environment of mutual respect is essential to maintain a quality health care 
system. 

MHS beneficiaries have the right to considerate, respectful care from all members of the 
~1HS at all times and under ~III circumstances in an environment of mutua) respect and 
free from discrimination . 

. Consumers must not be discriminated against in the delivery of health care 
sen"ices or in marketing and enrollment practices based on r"dCe, ethnicity, 
national origin, religion t sex, age, mental or physical disability, sexual 
ori~ntation. genetic information, or ~urce of payment. 

The MHS does not discriminate in the delivery of healthcare services or in marketing llnd 
enrollment practices based on race, ethnicity, national origin, reJigion. sex, age. mental or 
physical disability, genetic infonnation, sexual orientation, or source of payment. These 
provisions are currently in place throughout the MHS. 

Confidentiality of H.alth Inform.tion 

Consumers have the right to communicate with hea1th care providers in 
confidence and to have the confidentiality of their individually identifiahle 
health care information protected. Consumers also have the right to revic," 
an~ copy their own medical records and request amendments to their 
records. , 
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MHS beneficiaries have the right to communicate with healthcare providers in 
confidence; to have the confidentiality of their individually identifiable healthcare 
information protected, and to review and copy their own medical records and request 
amendments to their records. This right is subject t!=' limited exceptions for which there is 
a clear leg~1 basis. All individual identifiable medical information is protected and its use 
is generally restricted for healthcare purposes only, including the provision of healthcare. 
payment of services, peer review, health promotion, and quality assurance. Complete 
confidentiality of all healthcare information for active duty service members is 
subject to military requirements. 

Complaints and Appeals 

All1consumers have the right to a fair and efficient process for resolving 
differences with their health plans, health care providers, and the institutions 
that sen'e them, including a rigorous s)'stem of internal review and an 
independent system of external rel'iew. 

MHS beneficiaries have the right to a fair and efficient process for resolving differences 
\vith their healthcare providers, MTF, or TRICARE contractor, including a rigorous 
system of internal review and an independent system of external review, When 
healthcare services are denied by an MTF or a TRICARE contractor based on a 
determination that the services are not medically necessary (including experimental or 
investigational), the beneficiary has the right to internal and external appeals. 
Beneficiaries with grievances about other specific treatment or coverage decisions have 
an opportunity to seek resolution through the MTF or TRICARE contractor. This does 
not apply to beneficiary disagreements with eligibility requirements, coverage exclusions, 
or other matters established by law or regulation or MTF determinations of space 
available care 

Internal Appeals - Internal appeals include written notification of the decision. 
the reasons for the decision, and appeal procedures, There must be timely 
resolution, including special emergency time standards and use of credentialed 
providers not involved in the initial decision. Beneficiaries receive wrillen 
notification of the reconsideration decision, the reasons for it, and the external 
appeal procedures. , 
External Appeals - External appeals include reconsideration by the independent 
Naiional Quality Monitoring Contractor (NQMC) and appeals and hearing before 
the TRICARE Management Activity (TMA). NQMC procedures require 
determinations by appropriately credentialed specialty providers not involved in 
the' initial decision, timely resolution, and emergency time frames consistent with 
Medicare's appeal process. 

Most elements of this provision have been in place since 1990. Implementation 
instructions are currently in development to ensure consistent compliance across the 
MHS. 
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BenefIciaries who have a grievance with on MTF start with an nppenl within the MTF. If 
Lhe grievance cannot be resolved within the MTF. il is referred for an external appeal to 
the NQMe. If the grIevance is not settled to the beneficinry's satisfaction by the NQMe, 
he or she may appeal to the Lead Agent 

, 

Beneficiaries who have a grievance outside the MTF start with an internal appeal to {he 
managed care support contractOr. The external appeals take one of two routes. If it is a 
factual appeal. it goes from (he managed care support contraCtOr to TMk ]f it is an 
appeal rel~ted to medical necessity, custodial care, or level of care decisions. it goes to 
the NQMC for peer review, The NQMC decision can be appealed to TMA, 

Statistics are available for appeals for October 1, 1997 through June 30, (998. The 
Managed Care Support Contractors received 9926 requests for reconsideration. 61 % of 
which resulted in reversals or panial reversals. TMA performed 709 formal reviews of 
factual uppe,ls. 13% were fully or partially reversed. The NQMC did 395 
reconsiderations for medical necessity, custodial care and level of care determinations, 
47% of w~ich to reversal or pilrtiai reversal. TMA held 97 hearings for medical necessity, 
custodial ~are and level of cure determinations. 34% of which led to reversal or partial 
reversaL These statistics do not include cases at the MTFs. 

III. NUMBERS OF PEOPLE IN THE MILITARY HEALTH SYSTE~I WHO 
WILL BE IMPACTED 

Ap-proximately 8,4 million people are eligible foreare in the MHS and may be affected 
by these proVisions. MRS beneficiaries belong to several groups ~ active duty members, 
retired m~mbers, and their families. All active duty members are enrolled in TRICARE 
Prime, the Department of Defense's managed care program. Care is provided in that 
program ~Y the MTFs and by civilian contractors. 

Active dJty family members. retirees and their family members may choose to enroll in 
TRICARE Prime if they are eligible for CHAMPUS.lf they do not choose TRICARE 
Prime. they may use a fee for service plan (TRICARE Standard) or use physicians and 
other providers from our network at a discount (TRICARE Extra). Beneficiaries who are 
not in TRICARE Prime may use the MTFs on a space available basis. Currently 3.4 
million of our 8.4 million beneficiaries are enrolled in TRICARE Prime. 

While the effects of the Palient's Bill of Rights will be most apparent for the TRICARE 
Prime beneficiaries and others who use the MTFs, these rights extend to all beneficiaries 
regardle~s of where they receive their care, AU beneficiaries will receive the protection of 
[he grievance procedures if they need them. Beneficiaries who are not in managed care 
but who use network providers may n01e improvements because of increased attention to 
issues such as involving patients in decisions. 

I. 
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IV. I~IPqCA'fIO:-<S OF THESE I"EW PROTECTIONS 

It is still too early to assess the impact of the Patient's Bill of Rights in terms of '::0$(. The 
"costs of measures such as increasing aCCeSS to women's health specialists and improving 
continuity of care are still being determined, Some funds will also be needed Lo educate 
beneficiaries and providers on the provisions in the Patient Bill of Rights so that they 
understand and usc them effectively, 

The new provisions in the Patient Bill of Rights will be particularly valuable to women, 

pen>ons with chronic diseases and children with special needs. 


Implementation is at an carly stage but the initial reaction of beneficiaries. providers and 
Lead Agents has been very positive. 

V. CONCLUSION, 
1 

The Patient's Bill of Rights reaffinns many principles and practices that are an integral 
part of car~ in the Military Health System, More importantly. it raises aW;lreness of the 
imponanc~ of tbese principles as a basis for humane, compassionate and effective care. It 
also adds important protections and options for our beneficiaries. We expect that 
implementation of the Patient Bm of Rights wiH encourage them to participate much 
more actively in their care nnd increase their confidence in the Military Health Sy:Hem. 
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REPORT TO THE VICE PRESIDENT OF THE 

UNITED STATES 


Progress Report ill Implemelltillg tlte Patiellt's Bill ofRig/lis 
, at tlte Departmellt ofLabor 

November 2, 1998 



U,S, OEPARTMENT OF LABOR 

SECRETARY OF LABOR 


WASHINGTON. O.C, 


MEMORANDUM TO THE VICE PRESIDENT 


I. Introduction 

This. report summarizes the progress that the Department of Labor (the Department) has 
made to date i9 implementing the recommendations of the President's Advisory Commission on 
Consumer Protection and Quality in the Health Care Industry (the Commission) to promote and 
assure the quality and value ofhealth care and to protect consumers and workers in the health 
care system. 

, 

The D~partment, through the Pension and Welfare Benefits Adrrurustration, is responsible 
for the administration and enforcement ofTide I of the' Employee Retirement Income Security 
Act of 1974 (ERISA). The Department estimates that there are a total of2.6 million ERISA
covered group health plans, covering approximately 122 mHlion participants and beneficiaries. , 

On February 20, 1998, the President issued an Executive Memorandum directing the 
Secretary ofLabor to propose regulations to improve the disclosure of health care benefits 
information and to strengthen the internal appeals process for ERISA~covered group health plans. 
In oonfonnance with these directives, the Department has exercised its limited authority under 
ERISA to effectuate, to the extent of its authority, the Commission's recommendations. 

Specifically. the Department has promulgated two proposed regulations, which were 
published .in the Fell.,..1 Register on September 9, 1998. 

The first proposed regulation would amend the disclosure requirements applicable to 
group health plans to ensure that, consistent with the Commission's recommendations, aU 
participants in group health plans are provided with clear and understandable information about, . 
their rights to health care under their group health plans, The second proposed regulation would 
amend the requirements for benefit claims procedures that employee benefit plans must provide to 
participants and beneficiaries. This proposed claims procedures regulation would alter the 
standards for benefit claims procedures to provide a more "rigorous system ofintemal revlew," as 
recommended by the Commission. 

WORKING FOR AMERICA'S WORKFORCe: 



As described more fully in the Department's Report to the President, dated February 19, 
1998 (the February 19 Report), the Department lacks the statutory autnonty to implement many' 
of the recomme'ndations of the Commission with respect to employer~sponsored group health 
plans beyond thle steps the Department has already taken. ERJSA provides uniform national 
standards to protect the health and pension benefits that employers voluntarily provide for their 
workers, tt provides for mandatory reporting and disclosure and internal claims appeal 
procedures for all employee benefit plans. and it sets fiduciary standards for all individuals 
controlling plan assets. However, since ERISA was primarily focused on pension abuses, it does 
not provide extensive standards for health care plans, It is silent. for example, on issues such as 
the benefits to be provided by plans, standards for plans, or adequate remedies, As a result, the 
Department lacks authority to provide health care consumers with rights to choice of providers 
and plans, access to emergency care, participation in treatment services. respect and non
discrimination, confidentiality ofhealth information, and an external system ofreview of denied 
benefit claims, Because of the limited scope ofERlSAitselfthe Department has no basis fot an 
exerciSe ofdel~gated authority in those areas, Therefore. the regulations that the Department has 
proposed in response to the President's directives represent f!.ll of the action the Department can 
take without new legislative authority. 

, 
II. Review of the Department's Response to the Commission's Recommendations , 

ill/ormat;oll Disclosure 

"Consumers have the right to receive accurate, easily understood 
information and some require assistance in making inrormed health care 
decisions about their health plans, professionals, and faciHties.n 

The Commission called for three types ofinformatton to be disclosed to consumers: 
infonnation related to health plans, to facilities, and to professionals. The Department, in the 
February 19 Report, stated that it had the authority only to implement those recommendations 
relating to health plans, including plan eligibility and the provision ofbenefit~related infonnation 
to participants and beneficiaries.' 

On September 9, 1998, the Department published in the federal Be,gister proposed 
amendments to the regulations governing the content of the Summary Plan Description at 29 
C.F.R. 2520" l02~3. These regulations describe the information required to be included in the 
summary plan description (SPD) that must be pro\ided by all employee benefit plans to 
participants and beneficiaries. The SPD is the primary vehicle under ERISA for communicating 
infonnation to participants and beneficiaries about their rights, benefits, and obligations under 
their employee. benefit plans. 

AcCordingly, the Department does not have the authority to implement the 
Commission's infonnation disclosure r~c:onunendations with respect to health facilities or health 
professionals and has taken no action in that respect. 
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The proposed amendment would clarify the extent to whi.ch group health plans must 
disclose in their SPDs relevant infonnation falling within the specific categories of information 
identified by the Commission as necessary to ensure that aU participants and beneficiaries, 'Without 
regard to whether they are cov~red by a Federally qualified health maintenance HMO. are 
provided aMq'uate health plan information, The proposed amendment provides that the SPD for a 
group health plan must include specific information concerning the following subjects 
denominated by the Conunlssion: benefits and limits on coverage~ the extent to which preventive 
sen.'ices are covered; whether, and under what circumstances, coverage is provided for existing 
and new drugs; whether. and under what circumstances. coverage is provided for tests, devices j 

and procedures; provider network composition; coverage of out><of-network services; conditions, 
ifany, for access to speciality medical care; conditions, if any, applicable to ~rgent care~ and 
preauthorization and utilization review procedures. In addition, (he proposal wouid eliminate the 
existing special treatment provided for SPDs ofgroup health plans that provide benefits through a 
Federally qualified H1vfO. Elimination of this special treatment would ensure that all group heaUh 
plan participabts and beneficiaries receive the same infonnation, regardless of the type ofhealth 
provider chosen by the group health plan. 

The proposed amendments constitute a rulemaking that is subject to a period of public 
notice and comment. as required under the Administrative Procedure Act. That comment period. 
originally set 10 close on November 9, 1998, is being extended to December 9, 1998. This 
extension is h.eing granted in response to numerous requests for additional time to prepare 
comments on the Department's proposed benefit claims regulation (see below), Inasmuch as the 
two proposals are related. it was judged appropriate to extent the comment periods on both 
proposals. Following the close of the notice and comment process, we will work to adopt final 
rules in this a1rea as soon as possible, taking into account public comments on the proposals. 

Clwice ofProviders and Plans 
Provider Network Adequac), 
Access to Qualified Specialists for Women's Healtlt Services 
Access to Specialists 
Conlinui!), ofCare 

I 

"Consumers have the right to a. choice Dr health care providers that is 
suffictent to ensure access to appropriate high"quality care." 

The COnunlssion asserted that health care consumers should have a right to a choice of 
health care providers that is sufficient to ensure access to appropriate high-qUality care. The 
Department responded in its February 19 Report that, inasmuch as ERISA does not require group 
health plans to provide any particular health benefit or service, the Department doe, not have the 
suitutory authority to impose such a requirement on group health plans through regu1ations,, 
Accordingly, it has been unable to take any regulatory action to implement this recommendation. 
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As noted in the February 19 Report, the Department has, however, issued interpretive 
gUIdance articulating the duty of care offiduciaries of plans who have discretionary authority 10 

select health care providers for their group health plans. ~ DOL Letter to Diana Ceresi (Feb. 
19, 1998). The-Department has stated that such fiduciaries must take quality into account in 
selecting health care service providers. Fiduciaries must consider the scope of choices and 
qualifications ofmedicaT providers and specialists available to participants, the ease ofaccess to 
medical providers, the ex"tent to which internal procedures provide for timely consideration and 
resolution of patient questions and complaints, enrollee satisfaction statistics, and rating Of 

accreditation ofhealth care selVice providers by independent services or state agencies. 

Access to Eme~gencl Que 

"Consu'mers have the right to access emergency health care services when 
and where the need arises." 

i 
The Commission stated its belief that health care consumers should have the right to 

receive emergency services when and where such a need arises. and that health plans should be 
required to provide payment for appropriate emergency services, The Commission endorsed the 
use of a "prudeht layperson" standard in determining whether emergency services are justified. 
The Department, in the February 19 Report, explained that, as ERISA does oot require group 
health plans to provide any coverage for any particular services, including emergency health care 
services, the Department has no authority to impose such a requirement Accordingly, the 
Department has been unable to take any regulatory action to effectuateJhis recommendation, 

Participation. in Treatmcnt Decisions 

"Consumers have the right and responsibility to fully participate in aU 
decisions related to their healtb care. Cons~mers who are unable to fully 
partiCipate in treatment decisions have the right to be represented by 
parents, guardians, family members, or other conservators." 

i 
The Cdmrnission endorsed the proposition that health care consumers should have the 

right and the r~sponsibility to participate fully in treatment decisions, either directly or through 
representatives, such as parents. guardians, family members, or other conservators. The 
Department, in the February 19 Report, pointed out that it is unable to effectuate this right 
because ERISA does not require or otherwise address patient participation in treatment decisions, 
and the Department therefore does not have the statutory authority to create this right on behalf 
ofpartic1pants and beneficiaries in group health plans., . 
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Respect and .~lon~Discr;miltatioll 

nConsumers have the right to considerate. respectful care fmm all members 
of the health tare system at all times and under aU circumstances. I! 

The Commission adopted the view that health care consumers should have a right to 
considerate, respectful care, free from discrimination, from aU members of the health care system. 
This right. acCording to the Corrunission, should include the right not to be discriminated against 
on the basis of race, ethnicity, national origin, religion. sex, age, mental or physical disability. 
sexual orientation. genetic information. or source ofpayment. As explained in the February 19 
Report, inasmuch as ERISA does not specifically prohibit or otherwise address discrimination in 
the delivery or marketing of health care, the Department is without statutory authority to 
implement this broad right through regulatory action. However, ERISA does prohibit, through 
provisions added by the Health Insurance Portability and Acwuntability Act of 1996 (HIPAA), 
group health plans from establishing eligibility or contribution rules that discriminate against 
individuals on the basis ofhealth~related factors, including health status. medical condition, 
disability. genetic information, and evidence ofinsurability. The Department. in conjunction with 
the Departments of the Treasury and Health and Human Services, intends to issue in 1999 interim 
final rules (providing a period for notice and public comment) that will fully implement this 
nondiscrimina,tion provision. These rules will provide substantial protection against discrimination 
on the basis ofhealth~related factors to participants and beneficiaries in group health plans, 
covered by ERISA. 

Furth~r, the Department has issued interpretive guidance, described above, concerning a 
plan fiduciary;s duty to consider quality of care in selecting service providers. This duty would 
jnclude consideration of the eX1ent to which the provider treats participants and beneficiaries fairly 
and respectfully. 

I 
Confidentiality 0/Health in/ormation 

UConsumers have the right to communicate with health care providers in 
confidence and to have the confidentiality of their individually identifiable 
health care information pro-tected. Consumers also have the right to- review 
and copy their own medical retords and request amendments to their 
reco-rds.It 

The Commission stated that health care consumers should have the right to communicate 
with their health care providers in confidence and to have the confidentiality of their medical 
records protected. The Department, as explained in the Februa!), 19 Report, does not have the 
statutory authority to implement this right through regulatiOns because ERISA does not prescribe 
any standards relating to the maintenance ofconfidentiality in patient~health provider 
relationships. 
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,. . . 
The Department's guidance concerning fiduciary duty to select providers, described 

above, includes the directive that fiduciaries consider the extent to wh~ch heatlh care providers 
maintain internal procedures that protect patient privacy., 

Further. the Department assisted the Department ofHealth and Human Services in 
preparing a report. required by HIPM that recommends standards for providers with respect to 
,privacy ofcertain health care infonnation and the application ofsuch standards to ERISA-covered 
group health plans. This report, CQofidentiaHty oflndiyiduany~Identifiable He~ltb Information, 
was issued by the Depart~ent of~ealth and Human Services in September, 1997. 

Complainls and Appeals' 
. I 

Internal Appeals 

UAll consumers have the right to a fair and effident process for resolving 
differences with their health plans, health care providers, and the institutions 
that serve them, including a rigorous system or internal review •. # ~" 

The Co~ssion recommended that all health care consumers should have the right to a 
fair and efficient process for resolving differences with their health plans. health care providers. 
and the institutions that serve them. including a rigorous interna1 review process, The Department 
has promulgated a proposed regulation, published in the Federal Reg;>!.. on September 9, 1998, 
that would amend the Department's benefit claims regulation at 29 C.F.R, 2560.503~J, inter alia. 
to strengthen the claims procedure requirements applicable to group health plans, 

The prqposed regulation would establish new standards for the processing of group health 
and disability claims, In particular, the proposed regulation should require more timely decision~ 
making, more complete disclosure with respect to procedural rights, fuller explanations ofbenefit 
decisions, and better access to plan records relevant to decisions. Group health plan decisions 
generally would be required to be resolved within 15 days (30 days for appeals of denial.). 
Di.ability claims would have to be decided within 30 days (60 days for appeals ofdenials). The 
proposed regulation would also improve the standards·for review ofbenefit denials by requiring 
review decisjo~s to be made by an individual different from, and not subordinate to. the initial 
decislon·maker, by requiring plans to permit claimants to submit and have considered additional 
evidence on appeal. and by requiring reviewers to consult appropriate medical professionals on 
questions invo.l ..~ng medical judgment. 

The proposed regulation would also require group health plans to provide an expedited 
claims process for claims involving urgent care. e.g" claims with respect to which the application 
of the IS-day period prescribed for non-urgent claims could seriously jeopardize the health of the 
claimant or cause the c1aimant severe unmanageable pain. Under the expedited schedule, benefit 
decisions would be required to be made within not more than 72 hours and to be communicated 
by the most expeditious means, . , 
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Tbe Department's proposal to amend its benefit claims procedure regulation responds 
directly to many oftbe Commission's concerns, It has been promulgated as a proposed " 
regulation, subject to a period ofpublic notice and comment. That period, which was to close on 
November 9, 1998. is being e;.;tended an additional 30 days, until December 9,1998. in response 
to numerous requests for additional time to consider the proposal and to prepare conunents. The 
Department anticipates receiving a large volume of corrments in response to this proposal, wruch 
makes significant changes to current requirements. Following the close of the notice and 
comment process, the Department will work to produce a final rule as soon as possible, taking 
into account puhtic comment on the proposal. 

. External Appeals 

"All c{}~sumers .lulve the right to a fair and efficient process for resolving 
differences with their healtb plans. health care providers, and the institutions 
that serve them, including a rigorous system of internal review and .an 
indene~dent system of external reyiew" [emphasis added] 

The Commission also advocatea. as part of the right to a fair process for resolving 
dispu~ed between health care consumers and health care providers, the creation of an independent 
system of external review, Inasmuch as the Department, as described in the February 19 Report, 
has no statutory authority to create such an external review process for benefit claims under 
group heaith plans covered by ERlSA, the Department has been unable to take any administrative 
action to advan'ce this goal. 

m. NUMBERS OF PEOPLE AFFECTED BY TilE DEPARTMENT'S ACTIONS 

ERlSA provides standard. for all "employee benefit plan••" that is. all plans, funds, or 
programs established or maintained by employers for their employees, or by umons for tlleir 
members, to provide certain enumerated benefits, among which are group health benefits. The 
regulations that the Department has proposed make no distinction on the basis of the nature of the 
health care provider that a plan chooses to provide group health benefits. Thus, all actions taken 
by the Department with respect to the Commission's recommendations wiIl affect aU group health 
plans. whether they provide benefits through HMOs or otherwise (through insurance or by direct 
payment of the-employer's assets). lfthe Department's proposed regulations are finalized in their 
current form, they will provide protections equally to aU participants and beneficiaries ofgroup 
health plans> regardless of the nature of the health care provider. 

The Department estimates that there are a total of2.6 million ERISA-covered group 
bealth plans, c~vering approximately J22 million participants and beneficiaries) aU ofwhom would 
be affected by tnese regulations. Oftnese. approximately 39 million are enrolled in HMOs. 36 
million in PPOs, 22 million in POS plans. and 26 million in fee«for~service plans., , 


, 

I 
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rv. IMPLICATIONS OF NEW PROTECTIONS 

The Department believes that the propose'd regulations will be ofgreat benefit to 
participants and beneficiaries.' 

In part, the proposed regulations respond to problems raised by participants and 
beneficiaries (and their representatives) that carne to the attention of tile Department as a result of 
its publication in the Federal Reg,jster. on September S, 1997, of a Request for Information (RFl) 
asking for public comment on whether. and to what extent, the currently effective benefit claims 
regulation should be revised. In response to that RFI. the Department received over 90 conunent 
letters from representative segments of the interested"public. Although the majority of 
commenters representing emp10yers and benefit administrators did not recommend amending the 
current regulation, the majority ofcommenters representing participants and beneficiaries asserted 
that problems citrrently exist in the processing ofbenetit claims. including excessive delays in 
decision-making, inadequate disclosure. and ques'tionable review practices_ 

• 
Under t~e proposed regulations, those problems will be remedied. Participants and 

beneficiaries will better understand their rights under their plans, and they will be better assured 
that those rights will be honored, The Department expects that the proposed regulation will 
improve the acCuracy of claims determinations. with the result that some claims that would have 
been denied will instead be approved, either immediately or upon appeal. In addition, some 
Claims that wo~!d have been delayed will be approved more quickly, As a result, some number of 
serious .injuries,will be averted, When claims are inappropriately delayed or denied, participants. 
and beneficiaries sometimes delay or forgo medical treatment and as a result fall victim to ' 
avoidable injuries or even death. The cost of such injuries, which currently faUs primarily on the 
participants and beneficiaries themselves, can be far Jarger than the cost of daims for coverage of 
the forgone medica! treatments. By improving the accuracy and timeliness ofclaims 
determlnations,'the proposed regulations will avert some of these costly and avoidable injuries., 

,
The Depa.rtment has just recently published the proposed regulations and has not yet 

received any substantive public comments on the speciOcs of the proposals. Once the Department 
bas completed the notice and comment period on its proposed regulations, it will have a more 
accurate view ofthe public support for these specific changes. Although the proposals respond to 
comments received from the public in response to the RFI published in September, 1997. at this 
time, it is not possible to judge the extent to which outside parties endorse these specific 
regulatory efforts . 

. 
There are no data available on the current incidence of delayed or inaccurate claims 

detenninations lor resultant injuries to participants and beneficiaries. Therefore, the Department 
was unable to quantifY the dollar value of the improvements in the accuracy and timeliness of 
claims determinations expected under the proposed regulations. 
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The Department did, however, undertake to estimate the adm,jrUstrative cost to plans of 
upgrading their claims procedures and SPDs to comply with the proposed regulations, Assuming 
that all plans came into compliance with the proposed regulations' requirements no later than the 
year 2000, the added administrative costs would peak that year at approximately $2.75 per 
participant per year. or less tban 25 cents per month and tess than one-tenth ofone percent of 
total annual ERISA health plan costs. These costs include one-time, start-up costs of coming into 
compliance. The ongoing cost in later years would be lower. amounting w approximately SO,56 
per participant per year, or about one-one-hundredth ofone percent of total annual ERISA health 
plan costs. . 

. V. CONCLUSION 

The Department will proceed expeditiously with the administrative steps necessary to 
bring the proposed regulation into final fonn, That will include a period of notice and comment 
and a period for deliberations and possibJe revisions ofthe proposals to respond to the comments. 
The Department is confident that its new regulations. which will govern aU group health plans 

. sponsored by private·sector employers. will improve the quality ofhealth care available to 
participants and beneficiaries in group health plans and will increase these individuals' confidence 
in the reliability and availability of their health care benefits. Although recognizing its limited 
jurisdiction under CtIrtent law, the Department hopes that its rules, within their narrow scope, win 
serve as models for other reform efforts to improve the quality and availability ofhealth care to 
other sectors of the pUblic. 

While these contemplated reforms will significantly improve the protections provided by 
ERISA. Ihey stop shan offully implementing the Commission's Bill ofRights. Because the 
Department lacks the authority under current law to do morc. these reform measures. do not 
include any requirement, as recommended by the Comrrussion, for an external review ofplan 
decisions. Nor do they alter the deferential standard of review applied by the courts in reviewing 
plan decisions., The absence of any independent, de novo review for claims. determinations is a 
seriOUs. weakness in the protections offered by the existing statutory scheme. 

Moreover, stronger remedies are needed to assure compliance with the enhanced 
protections adopted in the proposed regulations, Under current law~ when a consumer suffers 
harm due 10 wrongful delay or denial of a claim for health care benefits, ERISA only provides for 
payment ofthe.oenefit itself; the claimant cannot recover any additional medical costs or other 
compensation, \ As a result. a plan fiduciary who fails to aSsure compliance with the requirements 
of these regulato!), reforms will not be fully accountable to the individual parlicipant for thet 
failure. If the plan's delay in providing a decision, or recalcitrance in providing critical 
information, causes injury, the participant has no legal recourse, and the responsible fiduciary 
suffers no consequences. 

I 
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As our' system is currently constituted. also, there is no disincentive to applying harsh and 
arbitrary guidelines for the initial denial ofcare and nO incentive to assure that the inhial claims 
determination is faLc The wrongly denied claimant who is injured can never seek compensation 
for injury while his case is pending, and the discouraged participant with a meritorious claim 
represents pure savings to the managed care entity. Thus, under Qur current system, there is a 
strong financbil incentive to delay in providing medical treatment because the only remedy that a 
plan will have 'to ultimately provide is the benefit itself that was previously denied. Only remedial 
legislative action can change these results. 

~'d1,~
Ale;.cis M. Herman 
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PATIENTS' BILL OF RIGHTS ACTIONS 


ACTION STATUS 

~: Releasing the numbers scoring the 
Dingcll/Ganske/Kennedy legislation. 

This/next week. Possible porus 
statement. 

HHS: Implement regulations that bring Medicaid into substantial 
compliance with all of the major elements of the "Consumer Bill 
of Rights," including access to specialists and improved 
participation in treatment decisions, by no later than next year. 

Late July/early August. 

V A: Implement a sufficient external appeals process is 
throughout the Veteran's Health System. 

Late July. 

nOD: Assure access to specialists for beneficiaries with chronic 
medical conditions; implement strong grievance and appeals 
rights consistent with the "Consumer Bill of Rights" throughout 
the military health system; and promote greater use of providers, 
who have speci~lized training in women's health issues. 

Possibly late July -- confirming 
status. Might have to do some of 
these separately. , 

, 
OPM/DOD: OPM will issue final.regulations to prohibit practices,
which restrict physician-patient communications about medically 
necessary treatment options. DoD will issue a policy directive to 
ensure that all patients in the military health system can fully 
discuss all trea(ments options. This includes requiring disclosure 
of financial incentives to physicians and prohibiting "gag clauses" 

Early August -- could do in 
conjunction with 000 anti-gag ..
provIsions. 

~: Announ1ce that over 300 private health plans have agreed 
to come into compliance with the patients' bill of rights as a 
condition of participation in the Federal Employees Health 
Benefits Program, including access to specialists, continuity of 
care, and access to emergency room services, that will be 
implemented th,is year. 

Early September 
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THE: WHITE HOUSE 

WASHINGTON 

March 10, 1998 

MEMORANDUM TO THE PRESIDENT 


I 

FROM: ~hris Jennings 

SUBJECT: Upcoming Patiems' Rights/Quality Events and Legislation 

cc: John Podesta, Rahm Emanuel. Bruce Reed, Larry Slein, Elena Kagan 

On Friday, you are scheduled to receive the Quality Commission's final report. Next 
I 

Tuesday, the ~mocrats are unveiling their "Patients' Rights" bill. Both of these events have 
potential to positlvely or negatively affect our chances of enacting strong consumer protection 
legislation thLS year, This memo outlines the reasons why and seeks your final decision on the 
advisability of appearing with the Democrats when they introduce their bilL 

Background 

The pro~pect ofnchieving a "Patients' Rights" legislative victory has been significantly 
enhanced over the last few weeks. Your Executive Memorandum directing all agencies to come 
into virtual compliance with the Quality Commission's Consumer Bill of Righls. your well~ 
received SpeedHQ the American Medical Association, today's New York Times editorial praising 
your approach to the patients' bill of rights. and Speaker GIngrich's acknowledgment yesterday 
tha~ consumer protection legislation willlikety pass the Congress this year have positioned you 
extremely well on this issue. In addition. the House RepubJican'Health Task Force (Hasten. 
Thomas. B11ley,:etc,) has indicated that they will work with us in coordinating the development 
of legislation as~lo"g as w~ do not "overly politicize" this issue. 

Final Quality Commission Meeting and Report 

The Quality Commission's finaJ report presents a good opportunity to build on the 
momentum you have achieved through your endorsement of their "Consumer BiB ofRigh!s." 
The second part lof their work product ~~ those recommendations dealing with quality standards ~
ar~ non~controversial. new measures designed improve health care quality. Your endorsement of 
the Commission:s recommendations will be widely praised because there is a strong belief that 
developing evidence~based health care standards have great potential to improve quality and 
constrain costs. However, partly because these recommendations are relatively non· 
controversial. the neWS most likely to be reported wiH be the fact that the Commission did not 
achieve consensus on an enforcement mechanism for the palient protections. Although they 
were not expectdt to reach consensus, the press will likely use this to underscore the controversy 
surrounding this Issue (further detailed below), 



Oemotratic l~adership's "Patients' Bill of Rights", 

I 


Your "Patients' Bill of Rlghts" serves as the foundation for the Democratic Leadership's , 
bilL However, their legislation adds provisions that the business community, uno in a numoer of' 
cases the elite v'alidators, would oppose because they believe they arc excessively regulatory and 
costly, For exainple, it includes a number of mandated benefits such as requiring health plans to 
offer a mandato~ry point-of-service option, and (0 cover breast cancer reconstrucrive surgery and 
all clinical trials, , 

I 
While CEO has yet to score any of these additional provisions, some could prove to be 

quite costly. Fbr example, the initial estimates by the HeFA actuaries assume that applying the 
bill's provision Ito cover all clinical trials to Medicare and Medicaid -~ generally consistent with , 
your previous efforts to bring an Federal health plans in compliance with any new private sector 
requirements ~~ would cost. Medicare approximately $5 billion over five years and Medicaid $4 
billion over fiv~ years. ;o\ny costly scores from eBO would no douht lend credence to criticisms 
that a patients' ~iII of rights would increase health care COStS and, as a consequence, increase the 
number of uninsured. 

The most controversial provision in the Democratic bill is the enforcement mechanism 
that relics on st~te-based> legally entorceable remedies. The Administration has consistently 
stated that patieht protections must be assured but bas yet to take an official position on the best 
enforcement michanism. The business community strongly opposes this approach. arguing that 
the triallawyerJ will use this new opening to sue and significantly increase health insurance 
costs, Becausebf their fear of this provision. some within the business community suggest that 
its very existenCe would leave them no other choice but to drop coverage. Although they are 
significantly ovbrstating the case, their opposition would be formidable. 

i 
That bei~g said. the Democrats' bill will be popular among most providers, physIcians. 

and consumers who strongly support remedies, and some of the bill's mandatory benefits will 
have broad app~al. Moreover, the Democratic leadership strongly desires your participation in 
the event Finally, not-withstanding Republican, business, and the elites' opposition to a number 
of the bill's pro~'isions that go beyond the patients' bill of rights. they are likely to be popular 
among the gene'ral public and could potentially be helpful in developing outside public pressure 
for a bilL 

Convers;ely, standing with the Democratic leadership does carry rea! risk, FirSt, be<:ause 
CBC has not scored the Democratic Leadership's enforcement proviSion and other controversial 
provisions, taking (or suggesting) a position of support before this analysis is complete would be 
ill~advised. In addition. some within the Republican leadership who are currently indicating their 
willingness to \~ork with us on a bin may be alienated by their almost. inevitable perception that 
we are "politicizing" this issue. Finally, a perceived endorsement by you of the Democrats' bill 
will guarantee Jhigher level of scrutiny and well-funded opposition by the business community. 

! ,. 



Recommendation 

ope believes that it may be difficult for your attendance at the Democrat's unveiling on 
Tuesday to be perceived as anything other than unqualified support. We are particularly 
concerned about the I~ck of cost estimates of the bill. Finally, we believe that it has great 
potential to hamper the relationship we are trying to build with those Republicans who have 
indicated their interest in passing a bill in this Congress. 

Although recognizing the possible risks. your political and communications advisors 
believe that yo~ can lend your support without giving an all-out endorsement. They believe that 
it is very important that you respond to the Democrats' desire for a unity event and believe that it 
has the potential to increase outside public pressure for Congressional action. 

I . 
I 

Regardless of your decision, we all agree that if you do choose to go, the language you 
use will be critically important to both sides and will have to be carefully formulated. In 
addition. we will need to work closely with Larry Stein to give the heads up to those , 
Republicans, particularly on the House side, who wiil be distraught about your close link to the , 
Democratic bill. 

I 
I 

, ., 
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THE WHITE HOUSE 

WASHINGTON 

February 19. 1998 

HEALTH CARE CONSUMER BILL Of RIGHTS EVENT 

DATE: Februar)' 20. 1998 
LOCATION: Holiday Park Multiservice S\!nior C(!nt~r 
BRIEfiNG TIME: 9:15 am - 9:45 am 
EVENT TIME: 10;30 am - 11;30 am 
FROM: Bruce Reed/Chris Jennings: 

I. PURPOSE 

To highlight your leadership in bringing the Federal Government health plans i~to 
compliance with the Health Care Consumer Bill of Rights ("Patient Bill of Rights") and 
rom cpmmitment to making sure every American is afforded these rights. 

I 
You will be taking the following actions: (a) receive a report from the Vice President on 
the cuhent status ofcompliance within the federal svstem with the \;ommission '5 

rec'o~endations~ (b) sign an Executive Memorand~m directing all Federal health plans
~ which serve over 85 million Americans _. to come into compliance with the Quality 
Commission's Patient Bill of Rights; and (c) re-issue your challenge to Congress to pass 
legislation that assures these patients' rights for Americ<l?S in private health plans, 

II, BACKGROUND 
i 

You will be making remarks to approximately 150 senior citizens. representatives from 
health care groups, and federal employees. The center serves on a daily basis 
approximately 500 Montgomery County residents over 55 years old. The center provides 
u mulhitude of services, including: educationa1 programs, recreational, weUbeing and 
physical fitness. and a computer training program. The center is particularly strong in its 
health programs, which it provides in partnership with the Washington Hospital Center. 
Screep.ing for blood pressure, diabetes. prostate cancer are some of the services provided, 

(4) Report from the Vice PrHideot 00 Consumer P[Qtttdoos in Healtb Care 
You will receive a report from the Vice President that shows that all of the Federal health 
programs, including Medicare, Medicaid. Indian Health Service. the Federal Employee 
Health Benefits Program. the Department of Defense Military Health Program, and the 
Veteran's Health Program are or wiJI be in compliance with the Patient Bill of Rights. 
Beca~se the Federal health plans are already largely in compliance their experience' 
iIIu5trntes that implementing consumer protections to help Americans navigate a 
changing health care system, can be done without excessive costs or regulations:. 



(BlTaking Executh'e AetiOD to Direct Ag~ncies to come into CornplianClt 
You will sign an Executive Memorandum that docs the following: 

l. [)i~cts HHS To Take Administrative Actions To Ensure That Medi£iU£ Com('s 
Into Compliance With Rights. Including Access to Specialists B\' Next Year. 
Medicare currently has in place a number ofconsumer protections. including an internal' 
and cxt~rnal appeals process. In 1997, HCFA issued a clarifying letter explicitly 
prohibiting so called "gag clauses)' to restrict physician-patient communication about 
medkal,ly necessary treatment options and a i 996 letter that forbid !inaneial arrangements 
that cause providers to limit necessary services. How'ever. there are certain protcellOns.,
such as. access to specialists. and improved partiCipation in treatment decisions. which are 
not currently guaranteed. You will direct HHS to issue directives in these and other areas. 
by no later than next year to bring Medicare. which serves 38 million older Americans 
and people with disabilities, substantially into compliance. 

I 
Dire<'ts;HCFA To Take Administrative Actions To Assure Greater Compliance for 
Mediraid, Including Access to Specialists. By Nu.t Year. Similar to Medicare. you 
will direct HHS to issue directives to bring Medicaid ~~ which serves 36 miHion 
Americans -- into substantial compliance with the Patient Bill of Rights by no later than 
next year, These include ensuring that Medicaid beneficiaries are assured access to 
specialists and improved participation in treatment decisions. 

, 
, 

Directs HCFA To Immediately Send Letttr' To States To Ensure That Emergency 
Room Services Are Covered. You will direct HefA to immediately notify states 
emergency room services are covered, 

2, Direct, tbe Federal Employee, Health Benefit, Program (FEHBP) To Ensure 
350 Participating Carriers Come [nto Compliance With the Bill of Rights By Next 
Year. You will direct OPM, which manages FEHBP and serves 9 million people. to 
notify all 350 participating carriers that they must come into compliance with the Patient 
Bill ofrughts. particularly with regard to access to specialists, continuity of care, a<:cess 
to emergency room services. You will also direct OPM to work with each participating 
carrier to ensure they come into fuH compliance with the Patient Bm ofRjghts by the end 
of next year. OPM issues a call letter each March which sets forth FEHB Program and 
policy changes. To meet this directive. this year's letter will specifically address new 
expectations for participating carriers in areas such as, access to specialists. continuity of 
care, disclosure of financial incentives, and access to emergency room services. , 

I 

Dir«ts ,OPM to Publi,b New Regulations Probibiting "Gag Claus.s," You will 
direct OPM to publish a regulation in the next three months to ensure that gag clauses. 
which restrict physician-patient communications about medicaHy necessary trea.tme~t 
options,inot be a part of any provider agreement that includes FEHBP enrollees, 

3, Brings Veterao'. He.ltb Programs Int. Compliance With tbe Bill of Rigbt, 
Tbrough A Series oJ Polity Directives. You wilJ direct the V A to use administrative 



authority to ensure that an internal and external appeals process is in place consistent with 
the bill of rights and to issue a new directive 10 ensure that V A consumers have sufticient 
information ~- consistent with the information disclosure recommendations in the Patient 
Bill of Rights, The VA alreody...1S5UreS many protections. such as access to specialists. 
This ne'w actions will bring the VA system. which served 3 million veterans in 1997 
alone, in virtual compliance with the Patient Bill of Rights., 

J. Brings Military Health Servicldnto Compliance Through A Series of Policy 
Directives and ContraduaJ Modifications. You will direct DOD. v ...'hich serves 6 
million Americans to: (I) establish a strong grievance and appeal right for beneficiaries 
who have been denied by managed care companies that are in contra-ct with the Military 
Health System~ (2) to issue a directive to promote greater use of providers who have 
speciaI~zed training in women's health issues to serve a~ [.irimary care managers for 
female beneficiaries; and (3) to issue a directive to ensure that this policy is being fully 
implemented throughout the military health system. These actions. to be completed by 
this fall, will bring the Military Health System in substantial compliance with the Patient 
Bill of Rights. 

5. Dl~tts tbe Department of Laoor To Comply to tbe Extent Possible By Ensuring 
Adequate Information Disclosure and Strengthening Internal Appeals. DoL is 
responsible for the administration and enforcement of the Employee Retirement [ncome 
Security Act (EIUSA) which governs approximately 2.5 million private sector health 
plans, that cover about 125 million Americans. However, ERISA focuses primarily on 
the pension abuses and does not provide extensive standards for health care plans. As a 
consequence, the Department of Labor has little to no ability to ensure that ERJSA~ 
covered health plans has sufficient consumer protections. You will direct DOL to 
improv~ information disclosure rights and strengthen the internal appeals process for ail 
ERISA plans, consistent with the Commission's recommendatIons. this spring to ensure 
that decisions regarding urgent care are resolved within not more than 72 hours and 
generally resolved within 15 days for non-urgent care by this spring. 

(C)Uree COnereS! to pa,s afederallY-enforceable Patiegt Bill of Rigbts this ):ear. 
Last November, you directed a review of the health care programs administered and/or 
overseen by the Federal government to assess the extent to which they are in compliance 
with the Patient Bill of Rights recommended by the Quality Commission. This report, 
which you are formally being presented with through the Vice President. underscores that 
the Federal government is well on its way to coming into full compliance with the 
consumer protections and can serve as strong models for health plans in the private 
sector, However, the Department of Labor which oversees the law that governs private 
sector plans. reported that Federal legislation is needed to ensure patient protections in the 
private ~ector. To assure these protections, Congress must act to pass a Patient Bill of 
Rights this year. 



III. 	 PARTICIPANTS 
B[iefin~ Panic;PiIIl!s: 
The Vice President 
Bruce Reed 
Chris Jennlngs 

Event Participi:mtS: 
The Vice President 
Beth Layton, Vice Chair of the Holiday Park Advisory Council 
Marty Wish. Father whose son was denied emergency room care 
Dian Bower, Spouse of Army service man, who has recently suffered a brain tumor but is 

suc{;essfully being treated under the military's managed care plan. She also served for 
13 years in the 'Army. 

IV. 	 PRESS PLAN 

Open Press. 

V. 	 SEQUENCE OF EVENTS 
I 
I 

~ You will be announced onto the stage accompanied by the Vice President and stage, 
parti~ipants, 

~ Beth Layton. Vice Chair of the Holiday Park Advisory Council. will make welcoming 
remarks and introduce Dian Bower, spouse of Army service man. 

- Dian Bower will make remarks and introduce Marty Wish, father of son dented 
I emergency room coverage. 

~ Marty Wish will make remarks and introduce the Vice President 
~ The Vice President will make remarks and introduce you. (·He will present you with 

the Report on Constuner Protections in federal health plans,) 
· Vou ~11 make remarks. 
~ You ~Il then take your seat at the signing table on the stage. You will invite stage 

participants and a group of senior citizens seated in the front row to join you as you sign 
the Executive Memorandum. . 

- You ~Il Stgtl the Executive Memorandum, 
• You will then work a ropeline and depart, 

VI. 	 REMARKS • 
, 

Remar~s Provided by Spc=hwriting. 

VII. 	 ATTACHMENTS 

• Sunuirary of the Commission's Consumer Bill of Rights and Responsibilities.
I 



PATIENT BILL OF RIGHTS AND RESPONSIBILITIES 


The Patient Bill of Rights consists of the following rights and responsibilities: 

II) 	 Access to Accuratet Easily Understood Infonnation about consumers 1 health plans. 
facilities and professional~ to assist them in making in!onned health care decisions: 

(2) 	 Cboiek of Health Care Providers that is sufficient to assure access to appropriate high 
qualitY care. This right includes assuring consumers with complex or serious medical 
conditions access to specialists, giving \\'()men access to qualified providers to cover 
routine women's health services, and providing access to continuity of care for consumers 
who are undergoing a course of treatment for;) chronic or disabling condition; 

(3) 	 Acces~ to Emergency Sen-ices when and where the need arises, This provision requires 
health 'plans to cover these services in situations where a !>prudent layperson" could 
reasonably expect that the absence of care could place their health in serious jeopardy; , 

(4) 	 Participation in Treatment Decisions including requiring providers to disclose any 
incentives, financial or otherwise ~~ that might influence their decisions, and prohibits 
"gag clauses" which restrict health care providers' ability to communicate with and 
advise patients about medicaliy necessary options; 

(5) 	 Assurance that Patients are Respected and Not Discriminated Against. including 
discrimination in the delivery of health care services consistent with the benefits covered 
in their policy based on rate, gender. ethnicity, mental or physical disability, and sexual, 
orientation; 

(6) 	 Confidentiality which assures that individually identifiable medical infonnation is not 
disseminated and that also provides consumers the right to review, copy and request 
amendments to their own medical records~ 

(7) 	 Grievance and Appeals Prote5ses for consumers to resolve their differences with their 
health plans and bealth care providers -- including an internal and external appeals 
protess; and 

(8) 	 Co.su'mer Responsibilities which asks consumers to take responsibility by maximizing 
healthy habits, becoming involved in health care decisions, carrying out agreed-upon 
treatment plans. reporting fmud. among others. 

I 
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, 
PRESIDENT CLINTON ANNOUNCES THAT FEDERAL HEALTH PLANS ARE 


COMING INTO COMPLIANCE THE PATIENTS BILL OF RIGHTS AND REISSUED 

CHALLENGE TO CONGR~:SS TO I'ASS RIGHTS THIS YEAR 


February 20, 1998 


i 
Today, the President released an Executive Memorandum directing all Federal health plans, 
which serve over 85 million Americans, to come into compliance with the President's Quality 
Commission's consumer bill of rights. He also fe-issued his challenge to Congress to pass , 
legislation that assures these patients' rights for Americans in private health plans. The 
Executive Memorandum followed a report that the Vice President provided to the President on 
the current status ofcompliallce with the commission's recommendations. 

, 

ANNOUNO:DTHAT ALL FEDERAL HEALTH PROGRAMS ARE OR WILL BE 
VIRTUALLY IN COMPLIANCE WITH THE CONSUMER BILL OF RIGHTS BY NO 
LATER THAN NEXT YEAR. Today, the President announced that based on the Vice 
President's report all of the Federal health programs, including Medicare, Medicaid, Indian 
Health Service, the Federal Employee Health Benefits Program, the Department of Defense 
Military Health 'Program, and the Veteran's Health Program are or will be in compliance with the 
Consumer Bill of Rights. Because the Federal health plans are already largely in compliance 
their experience illustrates that implementing consumer protections to help Americans navigate a 
changing health care system, can be done without excessive costs or regulations. 

ISSUED AN EXECUTIVE MEMORANDUM TO DIRECT AGENCIES TO COME INTO 
COMPLIANCE. While the Federal government is taking a leading role to assure consumer 
protections are in place, the Vice President's report concluded they can do more. The President 
issued an Exec~tive Memorandum tei ensurc that these Federal agencies take additional steps to 
come into compliance with the bill of rights. It: 

I 
v 	 Directed I-IllS To Take Administrative Actions To Ensure That Medicare Comes 

Into Compliance With Rights, Including Access to Specialists By Next Year. 
MediGare clilTentiy has in place a number of consumer protections, including an internal 
and exte'rnai appeals process. In 1997, HCF A issued a clarifying letter explicitly 
prohibiting so called "gag clause" to restrict physician-patient communication about 
medically necessary treatment options and a 1996 letter that forbid financial 
arrangements that cause providers to limit necessary services. Howcver, there are certain 
protections, such as access to specialists, and improved participation in treatment 
decisions, which are not currently guaranteed. The President directed HHS to issue 
directives in these and other areas by no later than next year to bring Medicare, which 
serves 38 million older Americans and people with disabilities, substantially into 
compliancc., 
Directed IICFA To Take Administrative Actions To Assure Greater Compliance for 
Medicaid, Including Access to Specialists, By Next Year. Similar to Medicare, HHS 
has detennillcd that therc are additional appropriate administrativc actions it could take to 
ensure that the Medicaid program, which serves 36 million Americans, comes into 



substantial compliance with all of the major clements of the "Consumer Bill of Rights" 
These include ensuring that Medicaid beneficiaries are assured access to specialists with 
complex and serious medical needs: and improved participation in treatment decisions, by 
no later than next year, TIle President directed HHS to issue directives to bring Medicuid 
into suhstantial compliance by no later than next year. 

Directed HCFA To Immediately Send Letter To States To Ensure That Emergency 
Room Services Are Covered. The President directed HCFA to send n letter to State 
Medicaid directors immediately to clarify that States are required to cover emcrgency 
room services consistent with the rccommendations of the Consumer Bill of Rights. 

Directed The Federal Employees lIe.lth Benefits Program (FEIIBI') To Ensure 350 
Particip'ating Carriers Come Into Compliance \Vith the Bm of Rights By Next Ycar. 
The President directed OPM, which manages FEHBP which serves 9 million people, to 
notify aU 350 particip.uing carriers that they must come into compliance with the 
"Consumer Bill of Rights:' particularly with regard to access to specialists, continuity of 
care, access to emergency room services, He also directed OPM (0 work with each 

< 
participating eamer to ensure they come into full compliance with the "Consumer Bill of 
Rights" by the end of next year, OPM issues a call letter each March which sets forth 
FEHB P~ogrnm and policy changes. To meet the President's directive, !his year's letter 
will specifically address new expectations for participating carriers in nre:ts slIch tls. 
access to spccinlists, continuity of care. disclosure of financial incentives, and access to 
emergenFY room services, 

1 
Directed OPM to Publish New Regulations Prohibiting "Gag Clanses." The 
Presiden~ directed OPtvf to publish a regulation in the next three months to ensure that 
gag clauses, which restrict physician~palicnt communications ahout medically necessary 
treatrnent options, not be a part of any provider agreement lhat includes FEHBP 
enrollees, These new {}etions build on OPM"s existing consumer protections, including 
an internal and external appeals process and infonnation disclosure rights. 

Bringing Military lIealth Service Into Compliance Through A Series of Policy 
Directives and Contractuall\fodifications. The President directed DOD. which serves 
6 million Americans to: (l) establish a strong grievance and appeal right for beneficiaries 
who have been denied by managed care companies that are in contract with the Military 
Health System; (2) 10 issue a directive to promote greater usc of providers who have 
spccializ.cd training in women's- health issues to serve as primary care managers for 
female beneficiaries; (3) to issue a directive to ensure that this policy is being fully 
impleme.nted throughout the military health system. These actions, to he completed by 
this fall, will bring the Military Health System in substantial compliance with the 
Consumer Bill of Rights . 

. , 

http:spccializ.cd


Bringing Vdcranls Hc:llth Programs Into Compliance \Vith the Rill of Rights 
Through A Series of Policy Directives. The VA served 3 milEon veterans in 1997 
alone. The President directed the V A to usc administrative authority to ensure that an 
internal and external appeals process is in place consistent with the bill of rights and to 
issue a new directive to ensure that VA cOllsumers have sufficient Information-
consistent with the infonnation disclosure recommendations in the "Consumer Bill of 
Rlg:hts'\The VA ulrcady assures many protcctlOl1s j such as access to specialists. This 
nC\v actions will bring the V A system, which served 3 million veterans in 1997 alone, in 
virtual c?mpliance with the consumer bill of rights. 

, 
I 

Direde~ the Department of Labor To Comply to the Extent Possible By Ensuring 
Adequate [nformation Disclosnre and Strellgthening Intcrn:1I Appeals. DoL is 
responsible for the admlnistration and enforcement of the Employee Retirement Income 
Security Act (ERISA) which governs approximately 2.5 million private sector heulth 
plans, th~t cover about i 25 million Americans. However, ERISA focuses primarily 011 

the pension abuses and does not provide extensive standards for llealth care plans. As a 
conseqll~nce. the Department of Labor has little to no ability to ensure that ER[SA
covered health plans has sufficient consumer protections. The President directed DOL to 
improve'information disclosure rights and strengthen the intemal appeals process for atl 
ERISA plans, consistent with the Commission'5 recommendations, this spring to ensure 
that decisions regarding urgent care are resolved within not more 1han 72 hours and 
generally resolved within i 5 days for non-urgent care by this spring. 

REISSUED CHALLENGE TO CONGRESS TO PASS FEDERALLY-~:NFORO:A6LF: 
PATIENTS BILL OF RIGHTS THIS YEAR. The Department of Labor's report underscores 
that most consumer protections cannot be assured to patients in privutc health plans witbout 
additionullegislation. Their report underscores why the President's call on Congress to pas.s a 
Federally-enforceable patients bill of rights is so important. Without this legislation, the millions 
of Americans in' private health plans will never be assured these protections. Today, the President 
renewed his call to Congress to puss a patients bill of rights this year. 



Last November) the President directed a review the health care programs administered andlor 
overseen by the Federal government to assess the extent to which they are in compliance with the 
"Consumer Bill of Rights" recommended by the President's Quality Commission, This report, 
which was fonnally conveyed tbrough the Vice President yestcrdny, underscores lhat Federal 
government is well on its way to coming into full compliance with the consumer protections and 
can serve as strong models for health plans in the private sector. However, the Department of, 
Labor which oversees the law that governs private sector plans, reported that Federallogislation 
is needed to ensure patient protections in the private sector. To assure these protections, the 
President renewed his can to Congress to pass a patient bill of rights this year, 



I4IUOl
11/24/97 O{l: 54 

The White House 


DOMl::SnC PO!..ICY . 

FACSIMILE TRAN.SMISSION COVER SHEET 

TO: b"'-'u.- fZ.. <:. d? 
FAX NUMBER:,. ,, 
TELEPHONE NUMBER: , 

(,boas e?e "'""""'r. FROM: ! 
TELEPHONE NUMBER; ~_______- ____~-

PAGES (INCLUDING COVER): 

COMMENTS: 


.. '. .. 



11/24/97 09,541 '6' @002 

• 


.~ .' 

The Rights of Patients; by Law 

",- Pres1t1ent Clinton ernbracM the patients' "bill The mOst ~tnWel'SlaI nroviSiM I.IJ the l'efiOrt 
ill', riglrts .. Issued this week by on &<Moory commis- _ would gu~ patients t.be right to ~al 00 an 
sion. but upset some of its members by proposing external: authority decisions by their pJans to deny 
diat Congress put. the recommendilt~ intO law. trentmenL The ctuntnisslon limits mm right to 
1"he commission intends to debate how best to Plitients who first exhaust their plans' internal 
iru!\ltute it$; proposals.1Uld some relt the Presldent's appeals prooootues, and to tr~armcnts that cost a 
remarks prejudged the i8we. significant amount 1iIld are not $j'*':ifically exclud-' 

. Yet Mr. Clinton's judgment was saund - Ped- ed by their pllln$' cm:I:traets, The danger of outside 
eral1l(:tiQn will 'be needed - and !:Us W(ln;is ~ .n:view is that it win nin around theit plans' nhility 
ured. The President said Congress should enact to man* 'cm ant:! WQe\1 out WltreCeiSMl' pro-
t.bof!e ~mendationa that could not be ca.rr1ed C«turea, .tb:r;:n:by t'\Il)n1nt up costs, . . 
out in <>ther ways.. leaving plenty of room for the HigheT costs matter because the ranl;:s of !.be 
commission to ~vl~ him on which .n!!comme/uia.. uninSured ure iowelling WI companies cut bad( eoll~ 
dans would best: be left to the states or"Vohmtary . enlg1! and WoJ'kttts tum down CQVe~ uffered by 
'aCtion ,by health plms. He appoInted the com..0ti5- empl~"Oeeause of i.~ wIL Congreas ahould not 
tioo earlier thia year because ~1ID.y American.5·are back B:~Y ~,t4(,.;ooinmiss1on·s proposal, I:mtit 
BOW oo~. by fU~age<k:are plans that·~i:Ontrof ~"hou1d'~'""external appetllS to, Ivge'
tJielr· " ."';'~f ~pt;tysklilliS. :&id ~tni&tmMfS;'·The' i/:clalni-r' '.' "'Wd'rufWhoae'~d,t ~~;.ta 
,;.' I' ' b"'" by' .:.;~ "" '1"-" . "-" ' .• ":"th' ."L,eJ"""" .,' '~~"'"~ll"'1h ' ",t;;;';;!.'.""..,,secur I:y ,Q"I vw..aw;r.at c eomnu over m:JIJ ';U"W-y <=t'tIX ;a'.-~r~ VUol. 'f"~;' ' ..":';:';'," 
care has driven many COllsumeTS to seek gj)veru~ 'the: report glaringly 1:tUs to require employers 

'n!entalprO(eGtlon. " '. ,., ,,' ..;t:, .. wtiO.:.o~ thfltr .. YI?~,eJ'8 covenge to provkle,.-~ 
'ryo. The commission's' ~.rt ctosely' mirrors the' cl,lOIC~ othealtfJ .P~,I!;: \Yl;hout chok:t:!, consum;e~ 
dJ3ft vf'll'Sinn ~sued last month. It would require CiUIIlct puni$h bad plans and r(lWaTd good onest 

, heAlth planS ~o dis<;lose '.k~y \nformati(lf1, create Sta~es,~~annot:WUl:R'i1 chQ1ce (;10 thejr own·becnuse 
taJ)p,eals proc::e<lures when they·deny care that pa- ,.:.'Fedet~paw proh1.bt"4,.them from regulatin.w: most 
tlCnts be:1teve 15 medlcafly necessa"ry, preserve ,con- '. large ·etnployers," ...· :.::' , . . /, 

.!'dentiality of ,medical records and provide Teuon4 Re~blicllll leaders wasted no Ume rejeciting 
atile access to- spectallslll and emergency services. Congressional actJon.' t.tU'l1ng tht'l PrMidenl's ide.i!. 
·~l.tuse health plaits have not done this on their· as- apother grandiose Scheme tor ~ fOOfmu [ake
oWn, and because states ate prohlblted from regu- ovcr:.of'1iealtb care, Tho truth i$ that the commls· 
~s:haaIth plaru!; or moat large employ«rs. toMt;:of :rioo' Umlted itself' to basic. protp.ctions: that· auy 
.~ reoommendatiQflS wiJI come aboitt"only if 're~le..plM would provide. Pulling them ibto 
Jl3n8ress acts. .. law ~,_'~~e to TebSUrearudou$ paueufS. ',\~:, 
't' . '!"-~ '" . '.,'. 



MEMORANDUM 


TO: l Bruce" Reed i 
Gene Sperling 

John Hilley 

Rahm Emanuel 
, 
Barry Toiv 

Elena Kagen 
,, 

FROM: Chris Jennings 

DATE: November 5, 1997 

SUBJECT: HlAA Internal Memo 

,I , 
I . 

Attached is the Health Insurance Association of America's memo that has been referred to in 
many articles about Republican leadership's opposition to health insurance consumer 
protection legislation. This is the memo that has the "get of your butts, get off your wallets" 
quote that was allegedly relayed to the business and i~surance community by Senator Lott. 

The President may do an event around the release of the Quality Commission's "Consumer 
Bill of Rights" final report on November 19 or 20. As a result, we will need to have a final 
discussion to determine the best legislation "positioning" for the President. Since the insurer's 
and the business communities will want this to be a debate around premium increases and 
accompanying coverage losses, we need to be careful. Look forward to talking soon about 
this issue. . 

I 



Natiorutl Assodation of 
cbiklien's Hospllllls 

401 wytbt: Street 
A1eoo>.n.driA. VA 22~14 
(703)684-135S Fa (703)684-1589 

N*A-C·H ......................................... FAX 


DATE: l\!?/q, /I PAGES: :l 

TO: HaAl..."\!1 Gp.p ';P.s. 

,
FAX: , , 

, 
PHONE: 

FROM: BRUCE D. LESlEY 
DIRECTOR, CONGRESSIONAL AFFAIRS 

, , 

SUBJE,CT: M~e.+ c..",.e< - J..rov, ~~ 
• 

c-:r-Tvu 1 ()/1 ,, . S 'S \f\..0{~ 

, ,
• be' 

Cf 
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MEMO 


DATE: October 22:1997 

TO: Michael Fortier 

FROM: Melody Hamed 

SUBJECT: Government Run Healthcare' 

., The message we are gotting from Ho .... e and Senate .......dal'llhip fa 
thllt we are In II waJ' and need tD a1art fighting like we',... In a war. 

Republican Leadership is now engaged on this issue and is issuing strong 
directives to all players in the Insurance and employer cammunlly to get - • 
activated. earlier this week, I met willi Keith Hennessey (Sen. lett) along with 
the NFIB coalition. Hennessey will be working willi House and Senate 
leaden1hip to coordinate the advocaey effort. Senator lett is well aware of the 
issue of mandates, Incremental health care reform, etc., and is very concerned. 
Loti tola Senator Jeffords that he could not Introduce his "Quality Bill" this 

• se.slon and was advised to work less willi Sen. Kennedy and more willi his 
fellow Repubficans on the Senate labOr Committee. Sen. loti has also spoken 
,..ith all Republicans on the Senate Labor Committee and told them to get 
involved and express their concerns. Sen. lott alsO said that Senate 
Republicans noed II lot of·help from their frlandS on the outside, "Gat off 
your butts. get off your _11eIa". Keith Hennessey believes that It is critical 
ltIat employerllnsurer grassroots occur durtng recess (Nov & Dec) so that 
Members are propared wilen they come back to town In January. 

At the NFIB Coafrtion. meeting today. Mark IsokOwitz (NFIB) informed the group 
lliat he had been summoned to the Hill by Missy Jenkins (Rep. Gingrich). Dean 
Claney (Rep. Armey). Stacey Hughes (Sen. Nickles) and Keith Hennessey (Sen. 
Lott). Staff gave him four directives to take back to the coalition: 1.) Hold a 
briefing for Republican heaHh LAs fn 2 weeks; 2.) Implement heavy grassroots 
during recess; 3.) Meet with groups of Senators (e.g., Sen. Coverdell health care 
coafition) to report on what each organization is doing to flght the~e bills; and 4.) 
Write the definitive piece Of paper trashing ad these bUIS. Mark IsOkOWitz's 
overall impression fiom !he meeting was that the t.eadership was looking for 
signs of serious commitment on our part before lliey go out on a limb. 

S55 13th Stroe-ct. ~w WashinSIOD.O,C. l0004-II09 201l824·'600 
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.	State Legislators Push for Safeguards 
for Patients Covered by Managed Care 

'. , II H , , ,.' , 

By LAUlUE McGINlEY, Stronger, S/!feguards ' 
" ,.f .•!irof! Repooner fit TH£ w....1,l.. STREET JOURNAL 

, .' WASHINGTON - Turning up the heat Here are some 01 the provisions ollhe
ort'managed-care organizations. a bipartl~' managed·eare leglslallon unveiled br thesari. group of slate legislators is pushlrig 

lawmakers 01 nina stales:: ..cOmprehensive legislation designed to 

strengthen state safeguards ~or patients 
 • Plans must provide a sufficient
coVered by the health plans. . . number 01 physicians, including spe..The legislation, 'developed by law~, 

cialists and subspeciaHsts,rn8.kers in nine states and unveUed ,at a 

news conference'here, Wiu be introduced 
 • Contract clauses that seek to limit 
today in New. Jersey and Texas,' and communications betWeen physicians
soon in Colorado; Georgia,. Delaware. and patients 'concerning all treatmentKansas. Ohio. Oregon and Tennessee. The 

options'WOUld be panned, ' goal, said state Rep. Jane Maroney. a 

Delaware Republican, 'is for states to "~t 
 • Pallents would be allowed access 
ahead of the curve"· on quality issues,by to aU lederally approved drugs and 
beefing'up protections involving appeal devices" .and grievance procedures, clinical decl

slon'making and access to physicians. 
 In the face of, stepped·up state and 

.' The 'effort by the, state lawmakers federal interest, HMOs and other man· 
,comes as the managed·care industry, fac: aged·care plal!-s have been scrambling to 
ingcriticism over certain practices. braces improve their' image. Last month,"' the 

, for renewed scrutiny by state and federal , Industry's leading trade group. the Ameri- ,
policymakers. Some congressional Demo can Association of Health Plans, an

crats, ,such as Sen. Edward Kennedy nounced a new iniUative aimed at Improy'

of Massachusetts and Rep. Fortney Stark, Ing relations with phYSicians and patients

of California. plan to push for' federal . and disclosing more Information about 

, legislation to guarantee broad consumer Industry practices. The trade group, for 
. protections for managed-care enrollees. example. announced that It supported ef· -,

While that approach may fail, bills forts to curb the use of so-called gag
,targeting, indlViduai industry practices clacses in contracts that doctors say have ,

also are expected to proliferate. For. exam hindered treatment discussions with pa·

ple, Rep. Anna Eshoo, a Calir?rni~ Demo- , tients, The state legislation unveIled yes',' 

crat. recently introduced legIslatIOn that 
 terday also prohibits gag Clauses, . 
would require Insurance companies to Yesterday, the trade group said most 
'cover the cost of reconstructive breast health plans already are implementing the 

surgery resulting from qlastectomi.es that prinCiples embOdied In the legislation. "By 

are covered by insurance. . , and large. we support the principles'but 


But the states traditionally take the anytime you go and write the specifics of 

hiad on regulating health insurance, and in . laws, it's Important to see how It's done," 

recent years have become Increasingly 
 said Rick Smith, vice president for poliCY,
rocused on managed care. Under the state Susan Laudicina, director of research 
legislation described yesterday, health. for the Blue Cross and Blue Shield Associa· 
maintenance organizations and' other ' tion. said state scrutiny of managed-care,

types' of managed-care plans would be 'plans this year will fall into two main 


,required to:: : . , 
 categories: efforts to protect providers by
• Provide a sufficient number of faclh giving consumers direct access to certain 

ties and doctors, including specialists and specialists; and efforts to mandate certain 
, Isubspeclalisls. '. benefits, such as a minimum hospital stay

"..• Allow· patients to see.a physician for mastectomies.' ,
outside of the network by paying an addl· . "Sound regulations and 'sound stan·, 

tlonal fee.' . . 
 dards for health plans are desirable." Ms. 

. • Permit patients with special needs or ' Laudicina said, "but what we are seeing is 
chronic diseases to select specialists as attempts to Inject the legislatures Into the 

their priniary care providers. 
 realm of medical policymaking." . 

•,'Define and disclose' limits on'coverage . The panel of state, lawmakers ·who 
of experimental treatments. , developed the bill was convened by Women 

.,Give patients access to· all federally in Government, a nonprofit educational 

approved drugs and devices. 
 association. 	 . 

http:qlastectomi.es


JudgeS Slug It Out for Televiswn Itt._ 

By KYLE PoPE lineups. Many or these are tM hot trends of yean. 

StoJJ~j)Qr~Fc!l't!tWA.u.Sfl!",,"JQvltl<J'-!' wood news programs ami' talk shows like "Enl. 
. Here come the jUOges, Tonight," "Haiti Copy" and"American JournaL~' In ak 

The nalional obsession with tile O,J. Simpson murder trial high failure rate fnr last year's crop of syndlcated showt. , 
has created this year's big thing- on daytlme telc\lsion. Aclutch many producers gun-shY. leadlng to a scarcity of new shows, ~ 
of new real-life -courtroom shows are hot sellers in synditation Tne questloo now is whether the (lnslallght of·new court shows 
tHis year. including a remake of "The People's Coul1"-With for- 'wlll prove a remedy fot local stations' programming woes. Al
mer New York Mayor Ed. Koch as judge-and "Judge Judy." Ii ready, the competitiOn has sparkeQ wme squabbling cutside the' 
"peoptn Court" knockoff. . TV courtroom. Judge Joseph A. Wapner, the "People's (;our.." 

AlSc in the \'\'Orks: a courtroom game slww said to resemble "The judge for its l3-'year run. whicn ended in 1993, has told producers , 
Gong Sf.ow·' and a t>.aIHwur of the new show that he's 
series aoout women crime- irked he wasn't ·ask.ed m . 
fighters cailed "Lady Law," " make a repeat PE'tfoonance, 
hosted Maroa Clark, Mr. {Mr, Wapner couldn'l be 
~r.!"'rm's p-roo.eo1tor. reached for commen~J 

current· fascination Meanwhile. the people be
hind :'Juage Judy,''' which 
will compete head-on against
"People's COUrt" .tn some 

delays markets, question whether 
the S:mpson case, . )'fr,'Kocl1 will draw national 
are fed up. " says interest. "InterestIng-choice, ' 
ShelndUn, woo sfl'Vtd as a if ,you're a New 'itirl;:er," 
smaJH!J.1ms eoort judge for says J{!hn A, Ryan, pres} 
24 years before beint tapped • dent, of WoridVls1on enter' 
lor Ille "Judge JIIdy" job. prises Int., distribUtor « 
''They just want a sense cl "Judge ·Judy." He adds, "1 
dOSUre: in. out, done." happen to llke Ed Kor.h, 

But TV executives' inter but I don'l know how well 
est in "People's Court" and , to the rest' 
"Judge Judy" -both doing
well in syndication sales- "at 

:he :'<3t100al Association of 

Television Program Execu

tives convention in New Or
leans-also shows bow diffi- L~<~~-=::~~~~:----:--~--..:...:....Jj~;;;J!!cull the syndication busineSs 
has berome, executives sa}'. . .," 
"Judge Judy," for instance, at!racts about 2,j million viewers an 
episode-a number that's respeetable only in the context of 
most olher daytime shows' declining ratings. , 

"The state of the industry is so abysmal. this kind of program I 
is Ii hit," says Dick Kurlander, 'I1ce president of Petry Inc., a~ 
New York-based company that·advises local stationS on which 
programs they shoul:! !:/Uj'. '''It's an example of how depressed exec-
the performance has been.:' , I treated AfflHr,"' 

The problem. for the local Slaiions that run syndicated, (lr Mr. Koch wlll fare remains tQ be seen. Stu Billett. the 
non-network. shows, is that most oJ them are locked into COn- producer of both tire {lId "and new versions of "People's Co'Jrt." 

._ ",.' 3t¥!S-for aqeaS!,~he next yellr'-:~t req¥ire the:~Hoshow pr(l-. said he pi<:ked the n-yeaNlld former mayor. after months of .... '.:: . _ 
". ~:~,:,::~"":_:,~{~; ~1J!~;:h~t:ha1(.e: I~!. ~.h;j.~,:~~er-}n.;.~ime. and:early-eve:ling~~ :,: ~~".,'~:.. :::~;'';~:'::::~~ Th~ to, ~B8,',Colitmn 6: :":::"",-,'-;"~".:,':'.:,~.:/" f::c~..::;t:.;~ 

Continu'ed FrOm Page 81 
trolling the country in searth Qr' judges 
who might be interested in the role. Pro- . 
d'tlction will begin later this year. ' 

Whlle Mr. Koch hasn't spent mucl!', 
time on the hencl\-M worked as a small
claims<OUft arbitrator in the late 195CS-' 

'Mr. Billett is convinced he's a natural. For 
-THE WALL STREET JOURN!\L his part, Mr. Koch has an offer for MS". 

'SheindUn, his eu-rrent COfill)etitor - and a
TUESDAY. JAA1JARY 14, 1997 ooe:ume appointee.' "Look. there are 2SO 

mUllon petlJl\e _who live· ~n we U.S.," he' 
says. ''fm willing to giv~ her half o~ 
!hem," . 

Uonly that many people were watehing . 
syndicated TV ShOws. 'J'helr low-rated·, 
ilneups haw helped drag, 00wn loeal-Tl/ 
vipwl'rship nmt rould thr,p.n!tm lhe profit'! 
of 111m! siaiiuti..., whh:h j!!'lwnlk II hil( 
ChUl\X {If their revenue be:tw......'l1 4 p.m.' 
and gp.m, "people are saying tbat there's 
nothing on," says Kenneth Solomon, w-' , 
head of, television at DreamWorks SKG.· 
"We've taken our eye off lhe ball." 

Mr. Sommon's company thIs week sent' 
a mailing to T\' station managers across ," 
llie country'- warning the!1l that if they 
don't switdi to- b/!Uef'Watched shtlWS" 
cable televiSion oould begio to go~bl~up an : 
even bigger chunk of the natlOO 5 1'V, 
'>'leWing. oreamWorks' pleas. of course" 
have a mwness 3!ff.!nda: The oompany is 
produclng a new maguine shOw with 
Omnie Chung and Maury Povi-ch f<tr 1998' 
that could fit In the late-afternoon time 
slot. ' 



:Officials·ip,9 States to Back')I1-~&,

'IfMO Patients' Rights~ills ,tOif~ ~ 

'ModelLegis@tion Seeks to Set General Guideii1U!~ :~~ "l>itt 

:..:.-;---.:-.:-;--~:-:~-:-~~. HMOs, but he has announcOd he is Setting ~p.~' ~ ,

• ce~:"., .government commiS$ion~~r:-. " to studji,quality'O!:, 
. care issues in the health system., , '. .'.:.; 


Membels' ofolne state Je8;sla1:Ures an- . Several members of CorigresS,are aJieadyc 

, nouru:ed yesterday that theY willinir<,iduce wOrking on bills ilia! wget •Single issue ~ 

wide-rangiiig bills tO,ensure proper care for as women beingJorced oUt of,the hOSjlital too~ 

patients of health maintenance organi>:atious soon after a mastectomy. They ~ude ReM:; 


<JIM.,{;:)bmcan be as valUable to tJi<i buiiness ' , ", " ..... ;:~ 
.0fri1anagedeareasitistoOOnsumers"by...... "The. billcan .be. ,.as / .. ". ~~.: ' sunng the Jatter .llIat .they, will be ,protected _... ,,_ 

from unduedeniaJs of servires. New Jersey valuable to the'business. :;;
.state Assemblywoman Barbara Wright (R) said . • ___,-

at~;:r7J's~e:.c:i~ncer'patients being o/managed cark'asUis ~~: 
forced out of lhe hospital by insurers on Ihe ,to consumers. " ,: ::" 
day they underwent surgery, of patients being· , • 
denied access to SpeciaJists and ill patients be- -NJ. Assemblywoman Barbara Wright' :. '~ 
ing denied fuJI information on niedical iJPtinns .' " ~ ~. r- , 
have prmiJpted 'efforts ina number ofstal.. ,Rosa L. DeLauro ([).Conn.); Marge Rookema,., ~§

" and Congress,to Set some ruJes on how HMOs (R·NJ,) and Susan Molinari (R-N,Y,) and Sen.:l 
operate, . . Ali...., M, D'Amato (R·N.y,), ; . "ti ..;: 

TbeN.tiOOaJ AsSociation of Insurance Com-' Last year Congress passed abill to probibit-t i'
:misaioneri; Whicli has deVeloped its oWn legis- insurers from'pushing women out of the hoSpi,:i:' . ... 

lation. on standards for.managed care,said tl!e tal too soon aft~r·givi~l!:birth:'Rep: Grej:~!' . ~ 

states are expressmg great Ulteres! m these Ganske iR·lowa), • ph)'S!Clll!l, will'resume hiS~.. ~ 


. models'as they continue to address· managed quest for legislation· to assure that HMO do<;;'~' ... 

·Care issUes,· lors can ten their patients of '\ll med)cal, OIl;:: ~ .... 


About so'million people have becOmemem- tions for any condition aff~ them.' <~; ~ 
bers of health mamtenance organizatinns, most The American Association 01 Health PJanS: -', _ 

.of!hem hiivingjoined in the last seveciI years, ' the trade group for the HMO industry. is urg-".~. ~ 
and their numbers.re growing '"bPidlY, ' ing its members to adopt policies the group has ,: ~ .~ 

The bill projl<l8<'<i Y~'lerday y Ihe ',"Ie ("rm"~lt..d on rillrh ""m'ri n. hr"i'"t'"r~ery" (oJ 
legislators would 'set rules on such topics.. hospital stays. on disclosure of information on,' ...t:::::' 
choice Of health service providers. experimen- bow HMO. doctors are paid and how an HMO ~ );;;;\, 
tal treatments. quality of care, and grievance judges whether to a1Iow .di!iica! and expo"". i:.' ~ 
procedUres and appeals. , mental treatments.' . " , 

· .The proposal would require an HMO to let 'Th£ Policies are part of a campaign the >' . 
patients Use an outsid!i doctor ij they aglee to . trade group'ca!ied "Pationts First,·, .':/ 
pay an additional ree, It would iequire HMOs President Karen Ig..gei said yeSterday that.' ': 
to give clear de!iiutions of coverage rules for· . "obviously we'll differ on some details" from· 
expenmentallreirtments and timely written the proposals lIllllOIinced yes\llrday, 'but the , 

, explanations, to the patient if ;ruch tr:ealments general thrust of addressing consumer pro~:J 
··are denied by the HMO. It would. also ease .lions i. the same!". ,"

" .. HMO iuIes restriCting coverage of emergency . 

.' care,and a PhysiCian's choice of.prescription .-_____'-___-:-_--., 

drugs, .' 


TIle modeJ legislation announced yesterday 

was developed by Women in' Government, a 


·nonpartisan group of women 'elected to or 
 A~."y in yeste"",y'" Metro sec· '.;'
working in state government, and the sponsors lion said that the Fairfax County' 1 
were nearly all women. ,..' Board of Supervisors ordered a cOllIl- .. ,,'

On CapitoIllill; Rep. Fortney H, "Pete" ty tax officlaJ to Withdraw a $25,000 . '. 
Stark·(Il..Calif,), nmking minority'member OIl tax'biII owed biothe F:iiriax Cotmty ',:' . the House WayS and Means bealth sobcommit PoJice·Association. The bill, tothling', 

-. 
,.tee, and several nth... have introduced a bill $25,942, tem3in. due,. ' ,to set consumer rules for HMOs. Rep: John D. 


, DingeU (J).MiCh.); nmking' minonty member 

Amap on sUnday accomPanYing an ,;on the House Commerce Committee;'''' work

.' article on the proposed European .'ing on his oWn bill, An aide said Sen. Edward " 
currency mislabeled a country -as ~ ~M, Kennedy (D-Mass.) may develop a proposal"

oihisown,. '. ..' .' . Austria. It should have been inarked .C,· , 
Switzerland.· . ,President Clinton has not Said Whether he' " 

:.will~. bill. to ~patie;qtrights in. ~.. ~--...".....,..~-'-...,..-,'-....,.,~,::i:-::/ 
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m INAUGURAL NOTEBOOK ' 
Bill and AI:' Excd1ent Adventure: The Sequel 

'Chilled Vendors Toe the Line 

To Get Coveted Parade Spots. 


With the wind chill dippirig below rero 
before dawn yesf<rday, <!bout 100 street 
vendors in tine ootside the District govem~ 
ment's Frank D, Reeves Municipal Center 
were restless, edgy ~ ookL , . 

" "It's below frt..'e1Jng, and they wOn't let us 
in the building: said David Williams, bead of 
the Open Air Me!dl.ints Associotion. 

Williams, who had arrived at 2 p,m, Sun
day, Vo<iS 3moog scores of licensed street 
vendors waiting outside the center at 14th 
and U streets NW to sign up tor vending 
spots along' the inaugural parnde route, The 
sites were assigned < on first-.<:OIDe. ftrst~ 
served baSis. But 'frum where Williams 
~ that ,m..,...;....it seemed thet 
"the /naugUmI Committl!e has taIren all the 
good spoIS,'and the D,C, ~ seems 
to be woddng with them, , .. The Republi· 
caris treatedUs better," 

The few vendors who were allowed 
coveted spots along PennsyJvania Ave
nue' NW-city officials de.ciined to say 
how many were allotted-must sen 
memorabilia provided by Financial InO!>
vations Inc.• riamed the official supplier' 
by the PresidentialInauf!llTlll Committee, 
which controls the parade route. Finan
cial Innovations is headed by Mark Weiw 
ner, a prominent Democratic fund·raiser. 

There was much grumbling "about that 
Iimitation among those waiting in line: 
, "The presidential Inaugnration is fur 
the people, and the people sheuId seJl 
whet theY want to ",U: said Clare""', 
Miller, 32; of Camp Springs, who ,... 
hoping' to, be oil F Street. Said Michael 
Johnson. a D.C. resident' in his' forties: 
"We're small guYs. and ~e're- ttying -to 
make a buck. too." ." 

Maurice Evans n. head of vendor op
erations at the D.C, Ileparlment of Con' 
sumer and Regulatory Affairs, said IMt 
Pennsylvania Avenue is oontrolled by the
Nationa! Park Service and IMt "the city 
is not in a posjtioo to do as it pleases," 

Vendors not on Pennsylvania Avenue 
can sell any souvenirs they want-"Red~ 
skins hats, Bullets T·shirts-anythini::
Evans said. ' 

Still, aliiNatalie Riviera could tbink of 
was being apart of the inauguration. . 

"It's something to _meeting people 
and being:part of history: said Riviera, 
18. a Howard University :freshman who 
is studying advertising: She was among . 
about 20 Howard students who will be 
seJ.lli1g souvenirs for Presidential Heri~ 
tage Inc., a private company in the Dis

, lri<:t. "It's going to be cold," she said. "I'U 
have 00 five pain of SO<lol and two pain 
of inag jolms: 

Ticket Shopping. 'Net Surfing 
Terence R. McAuliffe, oo-chairman of 

the Presidential Inaugural Committee, 
said tickets remain on sale for Sunday's 
Preoldential Gala """"rt at USAir Are
na, Monday's parade and the 14 official 
Inaugural balls at which President Clin
ion and Vice Presidt>nt rJOtc will appear. 
Orders are being taken on a spt..'rial lOU· 
free line: 1-ll8&8&1-1997. 

Meanwhile. more than a half..dozen 
Web sites are now available for Internet' 

. surfers hungering to know more about 
the inauguration. The'Presidential Inau· 
gural Committee (www.inaugural97.0rg) 
offers an array of historical and eVent in
formation;' A)so offering sites are the 
General Services Administration 
(www.gsa,gov/inauguration97J), the 
Armed Forces Inaugural Committee 
(www.dtic.mil/afic/). the Joint Congres·
si<>nai Committee (www.senate.gov/ 
inaugural/), the Public Broatkasting 50.... 

,vice (www.pbs.org)and The Washington 
Post (www.washingtonpostcom). 

And there's also a Web site 
( www.ci.washington.dc.us/INAUG/ 
role.htm) on the District government's 
role in the inauguration, described thus
ly: "Despite the fact that for more than 
150 years .• , District residents were 
not' allowed to vote in presidential elec
tions. in one form or another the city has 
~ acting as chief janitor" Poikeman. 
garbage collector, planner and general 
~~r of every presidential inaugwa
tion." 

Wyoming Band Is Booked Solid 
Remember the Cody High School' 

band? . 
The 94 mUsicians from Wyoming had 

been IookIDg forward to marching in the 
inaugural parade-they had been Ie<! to 
believe a slot was open for them, and 
they taIsed tens of thousands of dollars 
for the trip.-but they were aced out by 
aMther Wyoming bigh school. band rec· 
ommended by a politically connected law
yer. A story in The Washington Post 
brought them to President Clintoo's at
tention last week. 

WeU, things are looking up for the C0
dy kids.. They won't get to march in Mon
day's parade. but they're coming to 
Washington, anyway, and their calendar 
is pretty full. . , . 

On Sunday, they'll play for an hour be
ginning at 12:30 p.rn. in the Grand Foyer 
of the Kennedy Center, part (if the cen
ter's State Davs Program in which mem
bers ofCongress recommend perlormers 
from their states to appear. Then from 3 
p.m. to 4 p.m:, they'll play outdoors at 
,the Navy MemOrial at Seventh Street 
and Pennsylvania Avenue ~"W. 

On Inauguration Day, they'll be among 
about a dozen bands entertaining along 
the parade route before the parade. 
Their spot is in the Federal Triangle-at 
14th Street and Pennsylvania Avenue 
NW, near Freedom Plaza-where they
will play !rom 9:30 • .m. to 1l:30a.m. 
and again from 12:30 p.m. to 2 p.m.' 

On Tuesday. before heading home. 
they'll appear on the U.S. Capitol 
grounds from 8:30 a.ltt to' 9 a,m., then 
on the steps of the Lincoln Memorial 
lnam 11:00 a.m. to 1 p.m. 

This arlide was wriIIen by Paul Duligan 
wil;; ,uJdilirJ1ItlJ l'l'/fflrling {film Todll 
IJeam(m, J(OXUIl1lC Rube,t,,, f!1Id Matgcl . 
Williams. 

www.ci.washington.dc.us/INAUG
www.washingtonpostcom
www.pbs.org)and
http:www.senate.gov
www.dtic.mil/afic
www.gsa,gov/inauguration97J
www.inaugural97.0rg


MOST IN H.M..O.'SI:~OULDN'T BENEFIT FROM SENATE BILL 
HELP APPLIES NARROWLY 

Protection Would largely Go to 

48 Million, Few of Them in
'. .

:Tightly Managed Care 

,~ By ROBERT PEAR' 

" WASHINGTON. July 16 - tresp!tc An HM.O, is one type- of managed 
aU the talk about protectlng~~le In care. In other farms of managed 'prOject" which they salt! would dis
health maintenance orgaruzattol\S, cart", patlent$ may re<:elve a dts-. rup. the ioea! Insurance market But 
m(ll! pet,>fl1e 1Il rLM,O.'s would gaUl count It they us.; cena\,); dO¢lors and! Sen BIJb G ah DeffiO(:r t at 
rm tangible benefit from many of the hO$i'mals, twt t~e'j' are not requirnf I FIG::: srud I~ w:~'outr;geO:s to
(Qflsumer'protectltm standards np- to do so. Republicans saId that many, ' 
proved bv the sellate this week as people in these managed-care plans, block a program Il1ut soughl to llse 
part' ot It bill 10 define patients'. would gnJo protection from the mli ~ the free market (1) Sllve money fr,r 
rights. lawyers and health po1lcy ex- passed m the Senate. ; taxpeyers and MedlcaN:!. . 
perts said. . But there have been fewer com·; ":rhe language ttHies\roy this pIlot 
, Many of tht bill's basic tOn!umer plaints about these plans because ~ project was bUried In 11. 25!).page bIll, 

protwlons would appljllD 48 mmwn, they are ll:lsS restnctlve and general- IMId nobod!. was glV¢1l an oppGnu(ll1}' 
; peOple In group health plans regulat~f Iy do nO! require patients to get per. Itn read it, Mr, Graham said tooay. 
cd by the Federal Government Few missioo to see 'a specialist Dr tl) go. The etf{lrt todenne patients' rigt.ts 
lJ.M.O.'s are In that ctl(egory. ac~. outside the netwtlrk of doctors. ree- . lakes Ccngress JItlO a legal swamp 
curdln& to data publlshed recently In; ommended by dw health plan. thai surrounds a landmark ltr14 law, 
the journal He.altb Aftalrs. Democratic senatQ:tS oltea com- the £mpJojlee Retirement Income 

MOlt of the 41 millioe people, tt plainei':! that tnt Repubbcan bill was Security ACl, known PS Erisa. The 
appears, get the4r health care a sham, but It was Impossll;lle to law whIch gU\'t!tns health plans CO\'
through tradl,iooal fee.1or-servlce evaluate those ;\Sserti(!!ls until the eri~g 125 million Amerkans, has 
arrangements Of through loosely or- full rext of the h:gisiatlGn beClltrul been cllscrlbed by (M Supremt< 
gunlted fOfms of manAsed CAre [hat available 00 Thun.day night, The cwn as "an enortnousty complex 
are less restriCtive than (he H.M.O:s Senate Republican leader, Trent !.ott And .k:talled stalute." 
whose decmons aboUt care have an- or Mlsslmuppi, offered the sUbstltule A major purppse of the law .....as to 
geted mMY consumers. several hoors before the fmal vote, establish uniform Federal standards 

Even the application of the meus- and tllat $uhstltuh~ WflS tM measure for Walth aM pension plans, on the 
ure to those <l8 million IS in doubt passed by II flnal VOte of 53 to ~1. theory thaI employers would he de
because President Clinton has said As I«wmakers sorted through the umed from prOViding ruch benefus 
he Will veto 1M me!lSl11l!, many as~ .I.....btauon today, one thing seemed , I h nfhtlp'"'' 
peets of which remalne.d unclear un- ci:ar. I{ lhe bill becomes law: PR- if they ha ~o c¢mp y WI! eo '"'6 

tn today. beeausc a subs-titute was Uents eould not lmmedrnlely be sure state laws. ll' d 
put forward at the Jut minute. ' of thclr rights. and same employers Many prOY1SKmS oJ tile bi pas5e 

In four days of dlJblltc belaTe. the! eould not 00 sUTeof their obhgations. by the Senate !lfe fr~med tiS amend· 
fmal "ote on Thursday, Rt'publlcan I beeause toose tights and duties de. mellt-s to Erisa, Sut it is dlUicu!t 10 
senators saId repeatedly that the~, pend.on thedetails Md structure of 8 know tOt SUN! wh.o W<luld be. protect· 
did not WMt ia usurp !he states: person's health m!iurart~ plan. «I under prQVlSIOl"l$ of the l»1l that 
authority to regulate insurlIDCi!:. in Employees working side by side WOUld, lor eKample, guarantee at
generAl, they said, they wanled to set could thos have dittcrent rights and reas to emergency cere, olm.cm. 
Federal standerds for health plans remedies depending on whether' I':lttns and other medica! spet;lIIl1s\s. 
that cQUld not be regulated by the they W1l~ in an HMO a traditional' Each of these standards apphes, HI 
states - "seU-msured" health plans insurance plan or'som; hybrid. I tm: words 01 th~ mil, to "a gHlUp 
established by employers for their Under the Senate Republican bill, health pLan (other than .a IUlly ffi. 

emp~yees, all group health plans would have to· sured group health plan):' 
'l1iestudy 11l Health Affalrs, by two have procedures so patients eould 1 Other lItandard$. WhICh esUlbhsh 

cCl'mOmists at Che Rand CorporatiQll, obtain "an Independent extemaln- pr¢tedures tor patients to appeal e 
Susan Marquis and Stephen H. Long. vIew" of dCe1sions 10 Mny covarage dtlnlal of coverag<:. apply to "every 
linds that only 2 per<:tm of employ. GIl the ground that a particular serv-I emplOj1!e benefit p!an." Still other 
tin oller l"tM.O/s that would be cov- Ice was medicruly unnecessary or sumdurds apply to "a gi'"Ol.lp health 
ered by these standards in the Senate expenmenud. plan" or an insurance company chat 

. 	bUt: And only &percent of employet's At ieaSt 1& states l"lQW require su.:h I offers coverage in connoctlOfl wlth a 
nre:ln such H.M,O.'s, the stud)' sa~, appeal prl)(<<Iures, according to the. group health plan. 

Craig Copeland, a research aS$()C1- National Conferent:e 01 State Legis· Sheldoo Wclnbaus, Iii St. Louis: 
aIel at the Emp!(tyee Benefil Re- iatures. Adrioone Hahn, !cg!Slat~ lAwyer Whu etten represents pa_ 
1ean:h Institute, a nonpartlSl1I1 or- counsel for Consumers Union, saki tlems. saUl these prnv!sio/lS or the 
ganization. said today tM._t "oniy a the Senate bill would supersede the: bill were "an invltntion to mischlef," 
small number of the 48 million POOO state laws, Indudmg some thut pro-- "'No one really knov,rll, with any 
pie are in B,M.Q.'s - at most HI vide patients WIth more pro1a<:tion, pr('clsJnn.. what is melUlt by tbe 
pert;enL" 	 SeDille ltepublican aides ~aid they terms 'sell-Insured' and 'fully in. 

In a "Sell-insured" health ptan, the, did 001 know whether th(! blll would sUred,''' Mr. Welnhaus saKi, adding 
employer I:\sures Itself, bear:ng th~. pre-f'mpt .state laws that gIve pa- that employersc Ilfid insurers often 
ftnaneial risk Jor iiS workers medl- J lter.tS mnte extensive appem nghts. share the risk of paying for tela
cat costs and often paying the. Cia: Aru.1 the bill 1~1f does not say". . s1rnphic medical expenses. 
out of the busm¢ss s assets. By Several m,SCeUMeotlS proviSionS One of the Strongor provisions io 
trast, moot H.M,Q,'s bear the fman- of the hill, largely overlooked In th~ the Senate bill would requIre all 
cull risk for tht-lr memOOrs. In re- Thun.day debate, drew sharp ~r!tI, hcalth pla.'ls to pay for overny::ht 
tum for fixed monthly premlU~s, Ct$n1 from Democrats today. TIMpaal mil'S after hreast caneerv 
the H.M.O.'s promise 10 p-ro : One proV1sion would kJ!l an ~rl. ;realments, Includtng mastl1Ctnmy. if 
whlncver CUte Is needed and rove mental program for H.M.O. s in I woman and her do(;tor agreed thlll 
und!.!r 1m I1lsurante contract: e ?hoenix, The demonstratlon project uch a stay was "medIcally neees-

Prof. Timothy S. JoSt ot QhlO Stat would enc{)urage price COffiJH!tlllOn.ury.and appropnate." 
Un.ivcrsi'y, th'..' co--aut~,r 01 a tr~~ among ItM.O.'s by rCQuirmg them (0' Unlike mMY other pmvisions, this 
tise on hea\!h la\\i, saul, Usually ld bid tor Ihe prh-jrnge of !.ervmg MOOj. ne would cover anyune with private 
p~ is a!l H.M.O, !)penmon. ;t ~x- care hcneftcjaries. uCAlth insurance. 
00 tully Insured and there o~ (he' Senamf Ian Kvl, Repubhcar, nf A. 
c:npt" t~Bm many sta.nd<:lrds. In irona, )oined H.M.O.'S In oPPOsing the 
Seml!e blU" 	 . 

i!l,t. ~('\tI !Jork i!iUll'S 
SA TURDA }', JULY 1'1, 1999 
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u:leviswn and thai it WUlJld !;Ie lower 
than :.iT. Tautlo's earlier amounts. ' 
She 5l111.1 of Mr. OXley, "His stiu)!:e 
has been to limit the Cl.ll'Utlnt;: !1nd try 
\(1 slowly increase C.?B.'s rellfillce 
(In private lunas." 

Mlk(' Colhns. a spokesman for the 
Repabhcun National Commtttee" 
saId thaI hl$flfganlzaUon had "never 
leased a public broadcasting list," 
but he a~d that in rare til$e5 It had 
f,lseQ lists lronfcharlties ...It's reck· 
less," he Sald. "it puts tltere pubhc 
broadcaslers in a very embarrass
Ing position with regard 10 their do-
nors I.'md 11. dangerous one with re- 1 
sard to the r.R.S." , 

Republicans said docaments 1M!- . 
tatoo 1hal the SUlUOfl WQ£D in San 
F"rant:uco Md provided Its member· 
ship list tn a milker who in tum 
prwlded II to DemoersUc OfllanlziI
tKlntt mcluding the 1119$ ~le(lion 
campaign of Senator BarbAra SOlier 
of CaHtomia. A spokesman tor tlte 
station., David Shaw.lold The ASSOCi· 
ared Press that the sllllion !lad 
leased its list, through Q brOker, to 
the Democratic Nallonal Commlltee 
In 1996, 

Jenny BaCKUS. a spokeswomM for 
lite Democratit Natwfl(ll Commltlee, 
said the j)r&ttice was common and 
that tht lelcv!sioo stlltions hlld done 
nothIng unusual. She saW the cmn· 
mlUee'S brok('; had given II a list of 
123 orga:ul.Ilticns Md the committee 
picked 62, which mduded WGBH, 
trom whIch It want(iii 21),00) names 
10 ~nd svlltllations. "We didn't ha~ 
any w.ay of knowing that WGBH had 
an Internal policy agaInst !.his," she 
said. ':Thts Is standan! practle(: COlI
dueted 00 tlw open market." 

, 
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