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COMPARISON OF THE FLAWED REPUBLICAN PATIENTS BILL OF RIGHTS AND
. THE STRONG BIPARTISAN NORWOOD-BINGELL BILL

PATIENT PROTECTION REPUBLICAN BILL BIPARTISAN

' PASSED BY THE SENATE NORWOOD-DINGELL

REAL PATIENTS’ BILL
OF RIGHTS

Covering All Health Plans NO. YES.
Leaves oul over 110 million
: Americans amd covers less

; than 10 percent of all HMOs.

Keeping Your Doctor NO. YES.

Through Critical Does not provide meantngiul
Treatments | continuity of care provisions,
Providing Strong NO. YES.
Emergency Room

Protections

Assuring Access to NO. YES.
Specialists

Assuring Patienfs Have an NO. YES,
Independent Appeals :

Process !

Holding Health Plans NG, YES.

Accountable for Harming
Patients




: THE PATIENTS® BILL OF RIGHTS: {);J-u,_h W

i lmproved Prospects For Passage In The New Congress? OMZ"h '
oo

On July 24, 1998, the Republican-controlled House of Representatives defeated the
Democratic Patients Bill of Rights legislation by a vote of 217 “nays” 10 212 ¥yeas,” with 6

members “Not Veting.” The following analysis takes a look at Whetﬁaer the pz‘os;}eczs {or pass&ga
{}f’ £§w bzii bave zmproveé foﬁemng the 1998 cicciwzzs elected Members ¢a :

‘ " The July 24, 1998 “Patients’ Bill Of Rights” Vote I

Summary: | House Vote #336 on HR 4250
On the Dingell (D-MI) Substitute Amendment consisting of the text ef HR
3603, the Democratic-sponsored Patients” Bill of Rights legislation.

Defeated: 212 -217
Demograls: 201 -0
Republicans: 10217
Independents: 1-0

The 1999 “Patients’ Bill Of Rights” Vote:
More Than A Majority For Passage At 221 Votes

189 Democratic Supporters Retarning 189 Democrats who supported the Patients” ‘
Bill of Rights on July 24, 1998 will return to
Congress in 1999,

+22 Freshman Democratic “Yea” Votes 22 newly elected Democratic Members of
{Running Vore Count: 211) Congress, most of whom campaigned on the
Patients” Bill of Rights, will take seats in
Congress in 1999,

+9 Republican “Yea™ Votes Returning 2 of the 13 Republicans who voted with
{Running Vete Count: 220} Diemocrats {see chart below for full Hst) to
pass the Patients Bill of Rights on July 24,
| 1998 will reium 1o Congress in 1999 - all
! except for Jon Fox (R-PA).

|

+11 ndcpendént “Yea” Vote Returning Rep, Bernard Sanders (I-VT) will return to
{(Running Vote Count: 221} Congress in 1999,
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The 1999 Patients Bill Of Rights Vote:
Other Possible Votes Beyond 221

Summary Qf Qther Possible Votes:

#

Narrowly Re-Elected Incumbent Republicans Who Faced Patients’ Righis Issue: 5
Richard Baker {LA-6); John Hostettler (iN-8);
Ann Northrup (KY-3); James Rogan (CA-27),
Z-ic::zi%zm‘ Wilson (NM-1}

New{;f i:{ez‘(eff Ropublicans Who Campaigned On Patients’ Rights: 3
D{m Sherwood (?ﬁ.«li}) Ernie Fletcher (KY-6}; Judy Biggert {Eb‘i:&}

_&QP;D,_T.!J.E_ATIES’ BMMHMSS%DUM&Q&W&W

Bll

Name District. | Election Result | 7/24/98 Vote

Baker, Richard LA6 | 51%-49% Nay

1. Bakoer: “This Issue Is Moving Up The Ladder Of Importance,”™ According to ihe
Baton-Rouge Advocate: “The ‘patients’ rights’ issue was caught in election~year politics
and was not resplved this year. A wide gulf remains between Republican and Democratic
versions of patient-protection legisiation. That same gulf exists between the candidates
running in the 6tk Congressional District - Republican incumbent .5, Rep, Richard
Baker and Democrat Murjoriec McKeithen. One af f!rem wz!! fzzc*e the issue in the next
{Longress aﬁer wmmzrg the Nov. 3 elecrion. . % : i the

7 1, " Baker said.”

(cmphasmdded)]



Name District Election Result | 7/24/98 Vote
Hostettler, John IN.8 328 - 47% Nay

Hostettler: Oppenent Ran TV Ads And Made Patients’ Rights The “Key Issne”:
"Gail Riecken, the Democrat trying to wnseat 526;7 John ?{asiefder in saaz}:wm‘em
fndzana s 8th District congressional race, hag {ried kgv IS

{&&m@msi.ﬂr_sﬁ 10/19/98 (emphasis added)]

}'&{zcardmg to Roll Call: “In ndiana, Democratic House candidate Gail Riccken is
f‘zzzz}zz?zg arn ad similar to [Georgia Senatorial candidate Mickacl] Coles' [in which he
uttacked his opponent's record on HMQs] in which a woman asserts that her baby

suﬁerea‘ brain a‘amagzz w}zezz a C sez:tza:z was !‘é‘ﬁ&‘éﬁf &W@&m

ity hehin Hoste 1ok, bt the
IT’MO issue [msn ¢ pz:t }zer znm t}ze ;’e&d yef " {E@&Qgﬁ 3.8322{‘98 (empilaszs added)]

Name i District Election Result | 7/24/98 Vote

Northup, Anne KY-3 52% - 48% Nay

Northrup: Opponent Made HMO Reform “No. 1 Issue.” According fo the National
Journall “Still, Gorman - who is seeking to unseat first-term GOP Rep, Anne Meagher
Northup - managed to gef Gephardt to attend a fund-raising breakfast with about 40
local supporters, many of them fafmr—unmn 29&&’6}*5 azza‘ a mz’{y ata 3&?:1@:%{::1:29}:5
center to press for reform of b : -' orman f

e s his No. 1 ssue.” National Journal, 9/5/98]

H

Name District E!ectiou Result | 7/24/98 Vote
Rogan, James CA-27 51% - 47% Nay

Rogan: Said It Was “Essential™ Te Pass A Patients® Bill Of Rights. When asked by
the Los Angeles Tiupes, “H you go to Washmgwn, what f{md 0{ 3383::*3 will ymz pt.zrsuc‘?’"
Rogan responded “[ waule £n

think it's essential,” [Los Anseles Times, | 1:‘1/98{6:11;1}135:5 acsdccs)]
Name District Election Result | 7/24/98 Vote
Wilson, Heather NM-1 46% - 43% Nay

Wilson: Opponent Made Patients’ Rights A Key Issue, According to CongressDaily,
“In New Mexico, Democratic challenger Phul Maloof sought to use the issue to tic his
opponent to House Speaker Gingrich, chiding Rep. Heather Wilson, R-N.M., in one ad

Jor voting ‘with Newt Gingrich’ and against key patient rights t’rke minimal hospital
stays, the right to sue and guaranieed emergency room treatment. ” [(ongrossDaily,
11/2/98]

+
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Rep.~-Elect Don Sherwood {(PA-10):

A Moderate Who Campaigned On His Support For A Patients’ Bill Of Rights,
According wo U.S. News & World Report, "What the Democraty once viewed as among
their brightest opportunitics for gaining a congressional seat is now seen as a
down-to-the-wire race where the party’s best hope is to pull support from
independent-minded Republicans who can be persuaded that a GOP vote wifl hust
edueation, Social Security, and health carve. That's not easy when the Republican

. candidate, Don Sherwood, talks abom h;s 23 years on rlw school board in his hometown

of Tunkhannock and his supy; Q. pu _ its and for bolstering the Sccial
écz?zmz’}: fzzzch Sizerwooé is mﬁﬁmg 50 {:e;zm 5t ti:at }w even voices support for a minimum
wage boost... " { ews & World Report, 10/12/98 (emphasis added)]

Rep.~Elect Ernie Fletcher (KY-6):

A Doctor Who Ran Two TV Ads About Patients With HMO Horror Stories,
According to the National Journal's *1998 Political Ads”section of their Cloak Room
web page: " Fletcher is emphasizing his medical career in his ¢fforts to defear
Democrat Emesfa Scorsone for the Sth D{srnct seat bemg vacated by Senare candidate
Rep. Scotty Baesier. Two Gl-second 5 . e patients ol ¢ ‘

thoir experiences. The doctor a;?pearg ina casaai Sffm in }us Iwmg room, Q_LEHM&L&Q!

HMQs fet them down, and vowing fo pursue reform. Jack Smith says Fletcher suved him
Jfrom blindness hy raffmg on an :zrdﬂerenz HMU, while Kay Cockrel! discusses her fight

aguainst breast cancer.” [National Journal’s “1998 Political Ads” (Cloak Room Web
Page), 9/21/98 (emphasis adécd)}

Rep. wEiect Judy Biggert (1L-13):

Frm. Chair of Chicage Visiting Nurses Assoc. Who Is Concerned That Hcaltﬁ
Decisions Are Not Being Made By Doctors, According to the National Journal’s New
Member Profile of Judy Biggert: “4 former chazmman af the Vssmng Nurscs
Associcaiion of Chicago, Biggert is [ikels et - LG
herapenda. She says that “health vare deczszozzs are ézizrzg mazfe Z}y SOMEGHT wifm‘ ﬁoz a
doctor, someone who s concerned about the botiom line.”” [ National Joumnal's “New
Member Profiles” {Cloakroom Web Page), 11/4/98}

fro—



The July 24, 1998 “Patients’ Bill Of Rights” Vote

— In Detail --

Oeerview - Refeated
217 “Nea” votes
212 “Yea” votes
6  “NotVoting”

Democrars wheo voted “Yea” Abgrorombie (HI), Ackerman (NY), Allen (ME), Andrews {NJ),
(201 ; Bagsler (K}, Baldacet (ME), Barcia {MI), Barrett (W), Becerra
= {CA}, Bentsen (TX), Berman {CA), Berry {AR), Bishop (GA),
Blagojevich {11}, Blumenaver (OR), Bonior (M), Borsks (PA},
Boswell (1A), Boucher (VA), Boyd {(FL}, Brady (PA}, Brown

‘ (CA), Brown (OH), Brawn (FL), Capps (CA), Cardin (MD},

: Carson {IN}, Clay (MO}, Clayton (NC), Clement {TN), Clyburn

, (SC), Condit (CA), Conyers (M1}, Costello (1L}, Coyne (PA),

Cramer (AL), Cummings (M), Dranner (MO}, Davis (FL},
Davig (11}, DeFazio (OR), DeGetie (CO), Delabunt (MA),

: . DeLaure {CT), Deutsch {FL}, Dicks (WA), Dingell {MI), Dixon

i (CA}, Doggett (TX), Dooley (TA), Doyle (PA), Edwards (TX},

: Engel (NY), Eshoo {CA), Btheridge (NC), Evans {IL), Farr (CA),

Fattah {PA)}, Fazic {CA), Filner {CA), Frank (MA), Frost (TX},
Furse {OR}, Geidenson {CT), Gephardt (MO}, Goode {VA),

b Gordon (TN}, Gutierrez (11}, Green {TX), Hall (OH), Hall {TX},
Hamilton (IN), Harman {CA}, Hastings (FL), Hefner (NC),
Hillinrd {AL}, Hinchey {NY]}, Holden (PA), Hooley (OR), Hoyer
{MD}, Jackson-Lee (TX), Jackson (IL}, Jefferson (LA}, John
(LA), Johnson (W), Johnson, E. B. (TX), Kanjorski (PA),
Kaptur (OH}, Kennedy (RI}, Kennady (MA), Kennelly (C7),
Kildee (MI), Kilpatrick (MI}, Kind {WI}, Kleczka {WI), Klink
(PA), Kucinich (OH), LaFalce (NY), Lampson (TX), Lantos
{CA), Lee {CA), Levin (MI}, Lewis (GA), Lipinski (IL), Lofgren
{CA), Lowey (NY), Luther (MN), Maloney (CT), Maloney
{(NY), Manton {(NY), Martinez (CA), Mascara (PA), Matsui
{CA}, McCarthy (NY), MeCarthy (MO), McDermott (WA},
McGovern (MA), McHale (PA), Molntyre (NC), MceKinney
{(3A), McNully (INY), Meehan {MA}, Meek (FL}, Mecks (NY),
Menendez (NI, Millender-McDonald (CA), Miller {CA), Minge
{(MN}, Mink (HIY, Moakley (MA), Molighan (WV), Moran
{VA), Murtha (PA}, Nadler (NY), Neal (MA), Oberstar (MN};
Obey {W1}, Olver (MA}, Urtiz {TX), Owens (NY), Pallone (NJ},
Pascrell (NJ), Pastor (AZ), Payne (N}, Pelasi {CA), Peterson
(MN), Pickett (VA), Pomeroy (NI3), Foshard {IL}, Price (NC},
Rahall (WV). Rangel (NY), Reyes (TX), Rivers (MI),

. Rodriguez (TX), Roemer (IN), Rothman (N), Roybal-Allard
{CA}, Rush (1L}, Sabo {(MN}, Sanchez (CA), Sandtin (TX),
Sawyer {OH), Schumer {(NY}, Scott (VA), Serrano (NY),
Sherman (CA), Sisisky {VA), Skaggs (CO}, Skelton (MQ),
Slaughter (NY}, Smith, Adam {WA), Snyder (AR}, Spratt (8C),
Stabenow (M1}, Stark {CA), Stenholm {TX) Stokes (1),
Strickland (OH), Stupak (M1, Tanner (TN}, Tauscher {CA),
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Taylor (M8), Thompson (M5), Thurman {FL}, Tiermey (MA),
Torres {CA), Towns (NY), Traficant (OH), Turner (TX),
Velazquez (NY), Vento (MN), Visclusky (IN), Waters (CA},
Watt {NC), Waxman {CA). Wexler (FL}, Weygand (R}, Wise
{WV}, Waoolsey (CA), Wynn (MD)

Bilbray {CA}); Boehlert (INY); Forbes (NY); Fox (PA}); Ganske
(1A). Homn (CA); LaTourette (OH), Leach (JAY Morella (MDY,
Roukema (N1}

Sanders (VT)

Aderholt {AL), Archer {TX), Armey (TX), Bachus (AL),Baker
(LA}, Ballenger (NC}, Barr {GA}, Barrett (NE), Bartlett (MD),
Barton {TX), Bass (NH}, Bateman {(VA), Hereuter (INE), Bilirakis
(FL}, Bliley (VA), Blunt (MO}, Boehner (OH), Bonilla (TX),
Bono (CA), Brady {TX), Bryant (TN}, Bunaing (KY), Bury
(NC), Burton (IN), Buyer {IN}, Callahan (AL}, Calvert (CA},
Camp (M1), Campbel} (CA), Canady {FL}, Cannon (UT}, Castle
{DE), Chabot (OH), Chambliss (GA), Chenoweth (D),
Christensen (NE), Coble (NC), Coburn (OK), Collins {GA),
Combest {TX]}, Cock (UT), Cooksey (LA), Cox (CA), Crane
{IL}, Crapo (1D}, Cubin (WY}, Cunningham (CA), Davis (VA),
Diead (A}, Delay {TX), Diaz-Balart (I'L), Dickey (AR},
Dioptittle {CA), Dreier (CA), Duncan (TN}, Dunn (WA), Ehlers
(M1}, Ehelich (MD}, Emerson (M, English (PA}, Ensign (NV),
Everett (AL), Ewing (IL}, Fawell (1L}, Foley (FL}, Fossella
(NY), Fowler {FL), Franks (N}, Frelinghuysen (NJ}, Gallegly
{CA), Gekas (PA), Gibbons (NV), Gilehrest (MD), Gillmor
(O, Gilman (NY), Gingrich {GA), Goodlatte {VA), Goodling
{PA}, Goss (FL), Graham (SC), Granger (TX), Greenwood (PA),
Gutknecht (MN}, Hansen (UT), Hastert (IL), Hastings, Richard
{WA}, Hayworth (AZ)}, Hefley (CO), Herger (CA), Hill (MT),
Hilleary (TN}, Hobson {OH), Hoelstra (MI), Hostettler (IN),
Houghton (NY), Hulshof (MO}, Hunter (CA), Hutchinson (AR},
Hyde {IL}, Inglis {8C}, Istook (0K}, Jenkins {TN), Johngon, Sam
{1X}, Jehnson, Nancy (CT7}, Jones (NC}, Kasich (OH), Kelly
{NY), Kini (CA}, King (NY), Kingston {GA), Klug (WD),
Knollenberg (M1, Koibe (AZ), Latood {IL}, Largent {OK}), |
Latham (IA), Lazia (NY), Lewis (KY), Lewis (CA), Linder
{GA), Livingston (LA}, LoBiondo (NT), Lucas (0K}, Manzulio
(IL), McCollum {FL), McCrery (1LA), McDade (PA), McHugh
{NY, Mclnnis (CO), Mcintosh (IN), McKeon (CA), Metealf
{WA3}, Mica (FL), Miller (FL}, Moran (KS), Myrick (NC),
Nethercutt {WA}, Neumann (W1), Ney {OI1), Northup (KY),
Norwoad {GA), Nussie (A}, Oxley {OH), Packard {CA), Pappas
(N7}, Parker (MS), Paul (TX), Paxon (NY}, Pease (IN}, Peterson
(PAY, Petrl (W1, Pickering (MZ}, Pitts (PA), Pombe {CA), Porter
(1L}, Portman (OH), Pryce (OH), Quinn (NY), Radanovich (CA),
Ramstad (MN)}, Redmuond (NM), Regula {OH), Rigys (CAL
Riley (AL), Rogan (CA), Rogers (KY), Rohrabacher (CA),



Members “Not Voting”
(I Rep; 5 Dem)
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Rog-Lehtinen (FL), Royce (CA), Ryun {KA}, Salmon (AZ)},
Sanford (5C), Saxton (NJ), Scarborough (FL), Schacfer, Dan
(€O, Schaffer, Bob (CO), Sensenbrenner (W1}, Sessions {TX},
Shadegpe (AZ), Shaw (FL), Shays (CT), Shimkus (1L}, Shuster
{PA), Bkeen (NM), Smith (OR), Smith {TX), Smith, Linda (WA),
Smith (M1}, Smith (NI}, Snowbarger (KA), Solomon (NY),
Souder (1N}, Spence {SC}, Stearns (FL), Stump (AZ), Sununu
{NH}, Talent {MO), Tauzin {LA), Taylor (NC), Thomas (CA),
Thornberry {TX}, Thune {SD}, Tiahrt KA}, Upton (M1}, Walsh
{NY), Wamp (TN}, Watkins {OK), Watls (OK), Weldon (PA),
Weldon (FLJ, Weller (1L}, White {WA), Whitfield (KY), Wicker
{MBE}, Wilson { ), Wolf {VA}, Young (AK)

Ford D-TN {announced “for”); Gonzaler D-TX (absent due 1o
illness); Hinojosa D-TX (announced “for™); Markey D-MA
(absent due to death in family);, Yates D-IL (absent due 1o iliness
in family), Young R-FL
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‘ PRESIDENT CLINTON AND VICE PRESIDENT GORE: {\{,‘, s
CALLING ON CONGRESS TO PASS A STRONG, ENFORCEABLE PATIENTS’ BILL OF RIGHTS %& é,(

i July 8, 19%9 s

i
© Next week, the Senate has o kistoric opportunity to pass a real Padents' Bill of Rights that puts patients ' needs
above the bottom line...and puis politics aside jor the govd of owr families.”

. President Bill Chnton

: july 8, 1399

Today, in Los Angeles, Mresident Clinton urged the Senate to hold 5 fudl and fair debate next week to pass a strong
enforceable Patients’ Bil} of Rights. While commending Senator Lot for agreeing to schedule 1 vete on this issue
the President criticized the Republican leadership hill as inadequate for failing to include oritical protections foff
American families. The President also called on Congress to move forward on a plan {o strengthen and modernizd
Medicare for the 21st Century.

L]

tUrging Congress to Pass a Strong, Enforceable Bill, More than a year and a half ago, President Clinton
sccepted the reconumendations of a nor-partisan quality commigsion and urged Congress to pass a Patients’ Bill of
Rights to ensure that every health plan provides strang patient protections.  Since then, thousands of doctors and
murses, over 200 medical and consumer groups, and many heslth care and public-sector unions have endorsed the
Presulent’s plan for patient proteetions. Today, the President called on the Senate 1o hold a full and fair debate next
week aod pass & pzzignis" bill of rights that includes critival protections such as:

H

* gusranteed sécess o needed health care specialists;

¥ a¢eess 1o emergency room services when and where they are needed,

* continuity-of-care protections so that patients will not have an abrupt transition in care if their providers are
dropped;

* access o o falr, unbiosed and timely internal, and independent external, appeals process to address health
plan gricvances and to help govem decisions about medically necessary treatments,

* s mechanism that gives recourse 1o patient’ whoe have been harmed as a result of a health plan’s actions;
and

* ;}mzefzigm for all Americans in all health plans.

President Clinton has slready granted the profection of 2 Patients” Bill of Rights to the 85 million Americans who
et their health care through federal plans.

Republican Approach Leaves Milllons Without Protections, The President emphasized that the current
Republican plan would leave over 116 million Amertcans without basic protections, including:

no access to necessary specialists, such as oncologists and cardiologisis;

leaving paticnts ot risk of having to change doctors abruptly in the middie of treatment;

no mechanism 1o ensure that patients have access o emergency room care when and where the need arises;
a weak, watered-down appeals process that is biased against patients; and

no enforcement mechanism for patients to hold health plans accountable when they make harmful
decisions,

* h W % %

+

Stressing the Urgency of Strengthening and Modernizing Medicare. President Clinton urged Congress to work
with him in the cominyg weeks on bis plan to strengthen and modernize Medicare for the Zist Century. The
President’s plan would:
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i
moke Medicare more competitive and efficient;
modernize and reform Medicare’s benefits, including preseription drug and preventive gare benefits; and
extend the life of the Medicare trust fund undl 2027.

PRS-



-t

il

i THRE WHITE HOUSE
WASHINGTON

November 1, 1998

LRI A —

PATIENTS BILL OF RIGHTS CEREMONY

DATE: Nmembezz 1993

LOCATION: %W
BRIEFING TIME: zzg}s ptm - 12:55 pm

EVENT: 1:00 pm - 2:00 pm

g FROM: Bruce Reed/Chris Jennings

PURPOSE
|

_ To urge voters to elect 2 Congress that supports increasing patient protections, and o

release 4 report detailing actions the federal government has taken to implement a
Patients Bill of Rights while the Republican Leadership stalled on this issue.

mcﬁcmnm

This is an opportunity for you to urge voters o elect a Congress that shares your
comrmitment o passing a strong enforceable Patients” Bill of Rights next year. You
should emphasize that while the Republican Leadership stalled on the patients’ bill of
rights, the Administration has been domg everything possible {o implement these
protections in Federal health plans. To that end, you will be releasing a new report from
the Vice President documenting action that the Federal govemment is taking within its
authority to implement the Patients’ Bill of Rights in the health plans it administers or
oversees. In your remarks, you should make the following points:

Criticize the Republican Leadership for allowing Cosgress to adjourn without
passing a strong Patients’ Bill of Rights. For a full year, you have been calling on the
Congress to pass a strong enforceable patients” bill of rights. For months, the Repuoblican
Leadership used every possible stall tactic to thwart the patients’ bill of aghts. When the
Republican Leadership finally did introduce a bill, their proposal contained more
loopholes than patient protections, It did not contain critical protections, such as aceess
to specialists, and offered false promises, such as an appeals process that left the
decisions in the hands of HMO accountants. In fact, Senator Lott would not even allow
an up or down vote to be held on this issue,

Urge Voters to Choose A Congress Committed to Passing A Strong Enforceable
Patients’ Bill of Rights. You should retterate your strong commitment [o passing a
Patients’ Bill of Rights in the next Congress and urge Americans to go to the polis
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tomerrow to elect a Congress that shares this commitment. This legisiation should
include enforceable patiens protections, such as access to specialists, coverage of
emergency room services when and where the need anses, continuity of care protections,
an internal and independent external appeals process to appeal decisions made by HMO
accountants, and protections to assure that HMOs are held accountable when patients are
harmed or injured due to a health plang’ decisions,

Announce the Release of a New Report From the Vice President That Highlights the
Administration Is Doing Everything Possible to Implement Patient Protections. In
February, you directed Medicare, Medicaid, the Federal Employee Health Benefits
Program, the Department of Defense Military Health Program, and the Veteran’s Health
Program -- which serve over 85 million Americans -- to, where possible, come into
compliance with the Patients” Bill of Rights cutlined by the President’s Quality
Commission. Today, the Vice President released 2 report highlighting that these agencies
have taken all the action within their statutory authority to implement patient protections,
As a result, the Federal health plans are now, or soon will bg, in virtual compliance with
the Patients’ Bill of Rights. The report documents that:

. The 285 participating health plans, covering nine million Federal
E employees and their dependents, have been directed to implement
! new patient protections this year. OPM which oversees the Federal
‘ Health Employees Benefits Program (FEHBP) serving nine million
Federal employees and dependents, has directed their 285 participating
health plans to come into compliance with the Patients” Bill of Rights.
Through their annual call Jetter, OPM has specifically requested that plans
implement new protections including access o specialists, continuity of
care, disclosure of financial incentives, and accsss to emergency room
services, Fipally, OPM has issue new regulations 10 prevent “gag
clauses.” OPM is also sending information to beneficiaries to assure they
" are fully aware of their new patient protections,

. The 39 million Medicare beneficinries are benefitting from critical
patient protections. Building on Medicare’s commitment to providing
{ essential patient protections, HHS published an Interim Final rule in
June that includes a series of new patient protections for Medicare
beneficiaries. When this rule is fully implemented, Medicare will be
virtually in compliance with the Patients’ Bill of Rights, including new
t protections such as access to emergency services when and where the
" need arises, patient participation in treatment decisions, and access to
specialists,

e The 38 million Medicaid beneficiaries are being assured essential
‘ protections in the Patients” Bifl of Rights. In September, HCFA
published a Notice of Proposed Rulemaking (NPRM) adding new
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patients protections for Medicaid beneficiaries, such as access 0
specialists and an expedited independent appeals process to bring the
program in corppliance with the Patients” Bill of Rights, where possible.

Over eight million Americans will receive the protections in the
patients’ bill of rights by the end of this year as a result of the new
policy directive assured by the Defense Department’s Military Health
Systemn (MHS). In response o your directive, DoD issued “The Patienty’
Bill of Rights and Responsibiiities in the Military Health System,” a major
policy directive to all participants in the MHS. This directive outlined
new protections for the over 8 million beneficiaries served by MHS,
including access (o appropriate specialists for women’s health needs and
chronic illnesses and righis for the full discussion of treatment options and
of financial incentives. With this directive, which will be fully
implemented by the end of this year, DoD will now be in compliance with
the Patients” Bill of Rights.

Over three million veterans are or will soon be assured virtually all
patient protections. In July, the Department of Veteran Affairs (DVA)
issued an Information Memorandwm to participating hezlith providers
announcing its intention to have an ¢xtemnal appeals process in place by
the end of the year. Similarly, DV A established z task force to make
recommendations as to how best implement information disclosure
requirements consistent with Commission’s recommendations and has
developed a new brochure to provide beneficianes the necessary
information. With the implementation of these new protections DVA is
virtually in complisnce with the Patients’ Bill of Rights,

The 125 million Americans covered by ERISA still are pot assured
critical patient protections becanse the Department of Labor does not
have the authority to implement them without legislation. Dol
oversees the Employee Retirement Income Security Act (ERISA},

_governing approximately 2.5 miltion private sector health plans, that cover

about 123 million Americans, issued new regulation to implement an
expedited internal appeals process and information disclosure
requirements. However, DoL’s report underscores unless Congress passes
Federal legisiation, they do not have the authority to implement most
patient protections.

PARTICIPANTS

#

M i i ] :
Bruce Reed
{hris Jennings

+
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¥
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VI,

{
Kz}ren Tramantano

";:'{}{}

Beverly Malone, President of the American Nurses Association

Dr. Robert Weinmann, advocate of HMO reform

Frances Jennings, victim of HMO abuse. Her husband was delayed two months
; for a referral to a specialist, and died of lung cancer before being able to
i see the specialist finally approved by the HMD,

Seczatary Aicxzs ch‘maﬁ, Z}f:g}aﬁmeﬁz of Labor

Director Janice LaChance, Office of Personnel Management

Deputy Secretary Gober, Veterans Administration

Gerald McEntce, President of AFSCME

Bill Lucy, Secretary Treasurer of AFSCME

Linda Chavez-Thompson, Executive Vice-President of the AFL-CIO

PRESS PLAN

Gbezz Press,

SEQUENCE OF EVENTS

- YOU will be announced onto the stage accompanied by program participants.
- Beverly Malone will make remarks and introduce Dr. Robert Weinmann.

- Dr. Robert Weinmann will make remarks and introduce Frances Jennings.

- Frarices Jennings will make remarks and introduce YOU.

- ¥YOU will make remarks, work a ropeline, and then depan.

REMARKS

Provided by Speechwriting.
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PRESIDENT CLINTON RELEASES REPORT DOCUMENTING ACTIONS FEDERAL
GOVERNMENT IS TAKING TO IMPLEMENT A PATIENTS® BILL OF RIGHTS AND URGES
VOTERS TO SEND BACK A CONGRESS THAT SHARES HIS COMMITMENT TO PASS
LEGISLATION TO ASSURE PROTECTIONS FOR ALL HEALTH PLANS

: November 2, 1958

Today, President Clinton urged voters to send back a Congress that shares his commitment to passing 2
strong enforceable patients’ bill of rights next year. The President also emphasized that while the Republican
Leadership has stalied on the patients’ bill of rights, the Administration has been doing everything possible to
implement these protections in Federal health plans. To that end, he unveiled a report from the Vice President
documenting action that the Federal government is taking within its authonity to implement the patients’ bill
of rights in the health plans it administers or oversees. Today, the President.

Criticized Repabiican Leadership for sllowing Congress te adjourn without passing a strong patients’
bill of rights. For a full year, the President has been calling on the Congress to pass a strong enforceable
patients’ bill of rights. For months, the Republican Leadership used every possible stall tactic to thwart the
patients” bilt of rights. When the Republican Leadership finally did introduce a bill, their proposal contained
more loopholes than patient protections. H did not ¢ontain critical protections such as access to specialists
and offered false promises such as an appeals process that left the decisions in the haads of HMQO accountants.
In fact, Senator Lott would not even allow an up or down vote 10 be held on this issue.

Urged veters to choose a Congress committed to passing a measningful patients’ bill of vights, Prestdent
Climton committed {0 doing everything possible to pass a strong pattents’ bill of rights in the next Congress
and urged Americans 10 go to the polls tomorrow 1o ¢lect a Congress that shares this commitment. This
legislation should include enforceable patient protections, such as access to specialists, coverage of emergency
room services when and where the need arises, continuity of care pratections, an internal and independent
external appeals process to appeal decisions made by HMO accountants, and protections to assure that HMOs
are held accountable when patients are harmed or injured due 1o a health plans’ decisions.

Released report from the Vice President that highlighted that while the Republican Leadership
delayed, the Administration is acting tv implement paticnf protections in Federal health plans, in
February, the President directed Medicare, Medicaid, the Federal Emplovee Health Benefits Program, the
Department of Defense Military Health Program, and the Veteran's Health Program - which serve over 85
million Americans -- to, where possible, come into compliance with the patients’ bill of nights outlined by the
President’s Quality Commisston. Today, the Vice President released a report highlighting that these agencies
have taken ail the action within their statutory authority 1 implement patient protections. As a result, the
Federal health plans are now, or soon will be, in virtual comphiance with the patients” bill of rights. The repont
documents that:

. The 285 participating health plans, covering nine million Federal cotployees and their
dependents, have been directed to implement new patieni protections this year. The Office of
Personell Management (OPM), which oversees the Federal Health Employees Bepefits Program
(FEHBP) serving nine miflion Federal emplovees and dependents, has directed their 285 participating
health plans to come into compliance with the pattents” bill of rights, Through thetr annual call letter,
{PM has specifically requested that plans implement new protections including access to specialists,
continuity cf care, disclosure of financial incentives, and access o emergency room services, Finally,
OPM has issue new regulations to prevent “gag clauses.” OPM is also sending information to

beneficiaries to assure they are fully aware of their new patient protections.
I

l

!
i



H
H

The 39 million Medicare beneficiaries are benefitting from critical patient protections. Building
on Medicare's commitment to provide essential patient protections, HHS published an Interim Final
rule, in June, that includes a series of new patient protections for Medicare beneficiaries. When this
rule is fully implemented, Medicare will be virtually in comphiance with the patients’ bill of rights
including new protections such as access 1o emergency services when and where the need arises,
patient participation in treatment decisions, and access to specialists.

The 38 million Medicaid beneficiaries are being assured essential protections in the patients’
bill of rights. In September, the Health Care Financing Administration published a Notice of
Proposed Rulemaking (NFRM) adding new patients protections for Medicaid beneficiafies, such as
access to specialists and an expedited independent appeals process 10 bring the program m compliance
with the patients’ bill of nghts, where possible.

Over eight million Americans will receive the protections in the paticnts’ bill of rights by the
end of this year as a result of the new policy directive assured by the Defense Depariment’s
Military Heaith System {MHS). In response to the President’s directive, DoD issued *The Patients’
Bill of Rigghts and Responsibiiitics in the Military Health System,” a major policy directive to all
participants in the MHS, This directive outlined new protections for the over 8 million beneficiaries
served by MHS, including access to appropriate specialists for women’s health needs and chronic
Haesses and rights for the full discussion of treatment options and of financial incentives. With this
directive, which will be fully implemented by the end of this vear, Dol} will now be in compliance with
the patients” bill of rights .

Over three million veterans are or will seon be assared virtually all patient protections, In July,
the Department of Veteran Affairs (DVA) issued an Information Memorandum (o participating health
providers announcing its intention to have an external appeals process in place by the end of the year.
Similarly, DV A esiablished a task force to make recommendations as to how best implement
information disclosure requirements consistent with Commission’s recommendations and has
developed a new brochure to provide beneficiaries the necessary information. With the
implementation of these new protections DVA is in virtual compliance with the patients’ bill of rights
The 125 million Americans covered by ERISA still are not assured critical patient protections
because the Department of Labor does not have the authority (o implement them without
legislation. Dol eversees the Employee Retirement Income Security Act (ERISA), governing
approximately 2.5 million private sector health plans, that cover about 125 million Amencans, ssued a
new regulation to implement an expedited internal appeals process and information disclosure
requirgments. However, DoL’s report underscores that unless Congress passes Federal legislation,
they do not have the authority to implement most patient protections,
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THE VIDE PRESIDENT
VR RMINGTON

. t November 2, 1998

M e -

Dear Mr. President:
b

On ?eﬁmary 19th, I transmitied & report to you that described the extent o which the five
Federal agencies with primary jurisdiction over health care were in compliance with the Patients’
Biil of Rights as outlined by your Advisory Commission on Consumer Protection and Quality.
The report doéumented that the Departments of Health and Human Services, Labor, Defense,
Veterans Affairs and the Office of Personne! Management had already implemented a number of
the patient protections for the health plans that they administer or oversee. However, in every
case, these Agencies identified areas where they could take administrative action to implement
new patient protections outlined by the Commission.

In response to this report, vou issued an Executive Memorandum directing these
Departments to take actions to come into compliance with the Patients’ Bill of Rights to the
exient possible under their statutory authority and mission. I am pleased to repont that these
Agencies responded aggressively and appropriately by issuing directives, regulations, and letiers
to health plans, providers, and consumers participating in their programs te implement these new
protections. As this final report indicates, these Departments have taken all the action, within
their statutory, authority, to implement these patient protections. As a result, the Federal health
plans, which cover over 85 million Americans, are now in or soon will be in virtual comphance
with the Bill of Rights outlined by the Commission.

This :épari summarizes what steps these five Departments have taken to apply the
Patients’ Bill of‘ Rights to their health plans, consistent with your Executive Memorandum. It
also hzghixghis which, if any, patient protections cannot be implemented without additional
statutory authority.

! ,

Mr. President, you have also consistently stated that any patient protections must be
enforceable. You have pointed out that a right without a remedy is no right. With this in mind,
this repont also swnmarizes what enforcement authority these agencies currently have to make
these rights real. It documents that there is great disparity in the remedies available to
beneficiaries in plans the Federal government administers or oversees. While Medicare
beneficiaries do have access to court-enforced remedies, Federal Employecs de not have
adequate remedies.
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Tust as important, this report underscores that implementing these patient protections does
not impose excessive costs or burdens on heaith plans. Consistent with the findings of numerous
independent studms each of the Agencies report that the protections have only a minimal impact
on costs and are all worth the increase in confidence beneficiaries will now have about their
coverage, !

For exmpic Department of Labor estimates that when fully implemented, their new
expedited 3;};}3&25 process will cost consumers less than five cents per month. Similarly, the
Department of Health and Hanan Services expects that implementation of the Bill of Rights
provisions will pose only minimal costs on Medicare plans, and State plans under Medicaid.
These findings welt illustrate that we can extend these protections to the private sector without
imposing excessive cost burdens.

While we have been able to bring Federa! health plans serving over 85 million Americans
into compliznce with these rights, the report by the Department of Labor, which oversees all
private employment-based plans affecting over 120 million Americans, documents that the
Administration does not have the statutory authority to ensure critical protections for these
working Americans. As such, the Labor Department cannot agsure that private plans provide
protections such as access Lo specialists, erergency care protections, or independent external
appeals,

The f{}ilowing summary includes highlights of the actions each of the five Agencies are
taking in response 1o your directive 1o come tivto compliance with the Commussion’s Bill of
Rights. :

| .
- BEPARTMENT OF HEALTH AND HUMAN SERVICES (HHS)

“The Department of Health and Hurnan Services oversees Medicare and Mcdlca;d
programs that, taken together, serve well over 75 million Americans.

MEDICARE

Following your Executive Memorandurm, the Department has moved expeditiously 1o
bring the Medicare program into compliance with the Patients” Bill of Rights recommended by
the Commission. Specifically, on June 26, 1998, HHS published an Interim Final rule that
includes a series of new patient protections for Medicare beneficiaries.



This proposed regulation builds on previous actions that the Department had already
taken in the last two vears to implement patients’ rights for Medicare beneficiaries. The Health
Care Financing Administration, which administers Medicare, had issued a number of policy
statements to institute policies that are consistent with the Bill of Rights. These include directives
to explicitly prohibit so called “gag clauses,” practices through which health plans attempt to
restrict phvsician-patient communication about medically necessary treatment options, as well as
forbidding financial arrangements that have incentives for providers to limit necessary services.

The Interimn Final Rule issued by the Department in June will provide new patient
protections. For example, it will assure coverage of emergency services when and where the
need arises, pazzem participation in treatment decisions, and access to specialists. Some of these
patient pmﬁecmns such as the emergency room protections, were passed by Congress in 2
bipartisan manoer in the Balanced Budget Act of 1997, and others the Department had the
administrative authority to implement.

The Depaﬁmeﬁz’s report also highlights that it still lacks the authority to implement
protections 1o assure confidentiality of health information, as recommended by yvour Quality
Commussion. The Secretary has sent the Congress recommendations outlining the type of
legislation that is necessary 1o assure adequate privacy.

MEI)IC&ZI):

Similar to Medicare, the Department ook action fo implement the patient protections
outlined for Medicaid. On September 29, 1998 the Health Care Financing Administration
published a Notice of Proposed Rulemaking (NPRM) strengthening protections for Medicaid
beneficiaties enrolled in managed care arrangernents:” These regulations will also bring Medieaid
in substantia! compliance with the Patients’ Bill of Rights. Specifically, Medicaid beneficiaries
will be asstzr{td critical patient protections, such as access to emergency services when and where
the need arises, patient participation is treatment decisions, and access to the specialists they
need. Moreover, Medicaid beneficiaries will have access to a fair, internal and independent
external appeals process that is expedited when necessary.

OFFICE QF PERSONNEL MANAGEMENT (OPM)

The Federal Employees Health Benefits Program (FEHBP) provides health care coverage
10 Federal emplnyees retirees, and their depﬁndeazs By far the largest employer-sponsored
health benefits program in the country, the program's 285 health plan carriers provide health care
coverage to almost 9 million Americans. While these pians have some flexibility to offer a range
of benefits and procedures, OPM has the authority to requite certain standards as a condition of
participation.

ted



In February, I reported that the FEHBP was in compliance with many of the protections
in the Patients’ Bill of Rights. For example, OPM already required participating health plans to
provide extensive information that is generally consistent with the right to information disclosure
in the Comumission’s recommendations and has also developed an internal and external appeals
process for consumers who have grievances with health care providers or health plans,

However, vour Executive Memorandum directed OPM to implement a number of new
patient protections, including assuring access to specialists, continuity of care, disclosure of
financial incentives, non-discrimination, and access to emergency room services, Morgover, you
direcied OPM to issue regulations 1o prevent “gag clauses.”

In rcépansc, in March, OPM issued their annual call letter which seis forth the FEHEB
Program policy objectives for the next year. This year’s leter specifically addressed new
expectations for participating carriers in areas to provide these new patient protections, OPMis
working with each of its 283 health plans to ensure that they fully satisfy these
requirements within the next two contract years. Most of these patient protections will be fully in
place starting next year.

Q?Mfalse refeased a new regulation prohibiting plans participating in the Federal
Employees Health Benefits Program (FEHBP) from using gag clauses. This regalation will
ensure that health professionals can discuss all medical treatment options with their patients.

To assure that consumers are fully aware of all of their patient protections, in September,
OPM posted these new patient protections, including access to specialists, continuity of care, and
access to emergency room services, on the Internet. They also have required all 285 health pians
inchide information about these protections in their 19992 brochures,

DEPARTMENT OF VETERAN AFFAIRS

The Department of Veteran Affairs (DVA) administers the largest integrated health care
system in the nation, [t is comprised of approximately 1,100 sites of care, including 173
hospitals, and 600 sutpatient and community-based care centers, and 133 nursing homes,
providing care for over 3 million veterans, In February, the Department reported that they were
already in substantial compliance with many the protections in the Patients’ Bill of Rights. For
exarple, they already assured proiections such as, ensuring patients full participation in
treatment dedisions, providing access to women's health services, and preventing “gag” clauses,

However, the DV A identified a few rights where some their health providers were not
fully in compliance and determined the administrative actions that would be necessary to bring
the Department into compliance with the Bill of Rights. You directed the DVA o implement
these new protections including, assuring an external appeals process 1s in place throughout the
system and that all their consumers have sufficient information - consistent with the
information disclosure recommendations by the Quality Commission,

4
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In July, the DV A issued an Information Memorandum to participating health providers
announcing xts intertion to have an external appeals process in place by the end of the year,
DVA will contra{:z with a non-Federal external organization to provide independent external
Teviews. 8;m1§ar§y the DV A established a task force to make recommendations as to how best to
implement information disclosure recommendations consistent with Commission’s
recommendations and has developed a brochure 0 inform these recommendations.

DEPARTME:‘.NT OF DEFENSE

The Department of Defense (DoD) provides health care to 8.4 million beneficiaries
worldwide, including active duty service members, retirees, and their dependents. Prior to your
Executive Memorandum, the Military Health System (MHY) already had a number of patient
protections in place. For example, the Dol) bealth programs already assured access to
emergency room services and prohibited discrimination.

You directed DoD 1o implement a number of other critical patient protections, such asa
strong grievance and appeal process, access to appropriate specialists for women's health needs
and chronic illnesses; and nghts for the full discussion of treatment options and of financial
incentives in the Military Health System.

In response to your request, on July 30, the Secretary of Defense issued “The Patients’
Bill of Rights and Responsibilities in the Military Health System”, a major policy directive to all
participants in the MHSE that outlined the rights of beneficiaries. The directive reaffirmed the
rights that were already protected in the MHS and addressed all of the new improved protections.
In addition I}oD has taken steps to improve continuity of care protections, information
disclosure, and has created new opportunities for beneficiaries to have input on policy through
- Heahheare Consumer Consortia which have been established at each of our Military Treatment
Facilities. !
! g

The Military Services have been directed to develop implementing instructions to make
these new provisions operational throughout the military health system. The Tricare Management
Activity (which is responsible for the operation of the managed care program) has also been

directed o develop a plan. Full implementation throughout the MHS is expected by mid-1999,

DEPARTMENT OF LABOR
!

The Department of Labor (DoL) is responsible for the administration and enforcement of
the Employee Retirement Income Security Act (ERISA), which governs approximately 2.5
million private sector health plans, that cover over 120 million Americans. ERISA is intended to
pratect the health and pension benefits that employers voluntanly provide for their workers.
However, ERISA focuses primarily on the pension abuses and does not provide statutory
authority for extensive standards for health care plans. As a consequence, Dol has little ability
1o ensure that BRISA-covered health plans have sufficient consumer protections,

5



The Department does have the authority to propose amendments to strengthen the internal
claims processes and ensure that participants are afforded a fair and efficient benefits appeal
process. In response to your Executive Memorandum, the Department released a new proposed
regulation on September 9 that will ensure that patients receive a timely, fair internal review
when they have a grievance against their heaith plan. Also under this proposed regulation, for
the first time, consumers in private health plans would be extended protections to ensure that
they can receive an expedited review for urgent claims. This regulation requires that plans
respond to urgent appeals within 72 hours.

The De;oanmcnt also proposed amendments for disclosure regulations which govern the
summary plan descriptions that provide consumers with information about their heaith plans.
These regulations require plans to include information in their summary descriptions that is
consistent with the Commission’s recommendations, such as information on coverage of out-of-
network services, conditions for access to speciality care, and preauthorization and utilization
review procedures. '

ERISA 'does not provide DoL with the authority to regulate most of the protections in the .
Patients’ Bill of Rights. They cannot ensure that private plans assure access to specialists, access
10 emergency room services, participation in treatment decisions, confidentiality of information,
or an external appeals process. The Department’s lack of authority underscores that Federal
legislation is necessary to ensure that all health plans assure participants the consumer
protections they need. '

i
CONCLUSION
i

The summary outlined above clearly illustrates how effective you have been in assuring
that the Federal Government takes the lead in providing consumer protections for the programs it
administers and/or the plans it oversees. Your leadership has provided critical patient protections
for millions of ‘Americans. Clearly, the over 85 million Americans who participate in Federal
health programs are just as concerned as any American about the challenges the rapidly changing
health care delivery system presents to assuring high quality care.

]
]

They want to be assured that emergency room services will be paid for when and where
the need arises; they want to be confident that they will be able to see the specialists they need
_ for heart conditions, cancer treatments, and other health needs; and they want to know they have
a place to turn to appeal a decision by a health plan that they do not believe is in their best
interest. In response to your directive, the Federal government has done or is doing everything
possible to assure this is the case.

As the Department of Labor’s report makes clear, however, without strong enforceable
Federal legislation we simply cannot assure that health plans provide patients the protections
they need and deserve. This report also highlights that there are a few areas where Federal .
legisiation is necessary to assure that Federal health plans can take steps to come into
compliance.



Finally, the report 1 am submitting today well illustrates that Federal programs can
conmply with the Patients” Bill of Rights i a way that does not impose exgessive burdens or
costs. This reality sends an essential message to the Congress that similarly important
protections for the private sector can and should be passed without imposing undue burdens on
the health care system.

Sincerely,

[T ———
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REPORT TO THE VICE PRESIDENT OF THE UNITED STATES

Progress Report in Implementing the Patient s Bill of Rights at the
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
WASHINGTON, 0.C. 20201

'
t
I

SUBJECT: i Status of Implementation of the Consumer Bill of Rights and Responsibilities in

|
i the Department of Health and Human Services

In February 1998, President Clinton directed the Department of Health and Human Services
{HHS), along with the Departments of Labor, Defense and Veterans’ Affairs and the Office of
Personnel Management, to use their regulatory and administrative authority to bring their health
programs into compliance with the Consumer Bill of Rights and Responsibilities. Our agencies
were also asked to 1dentify those aspects of the Bill of Rights for which our existing authority
was insufficient for full compliance.

HHS was explicitly assigned io bring Medicare and Medicaid into compliance with the Bill of

Rights within the limits of existing legislative authority. Enclosed is a report of our progress to
date in accomplishing the President’s directive.

Please let me know if you would like any additional information.
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Status ofilmpzementation of the Consumer Bill of Rights and Responsibilities in the
t Department of Health and Human Seyvices

1L Introduciiém

H
In February 1998, the President directed the Department of Health and Human Services, along
with the Departments of Labor, Defense and Veterans’ Affairs and the Office of Personnel
Management, 1o use their regulatory and administrative authority to bring their health programs
into compliance with the Consumer Bill of Rights and Responsibilities, as proposed by the
President’s Advisory Commission on Consumer Protection and Quality in the Health Care
Industry. Qur agencies were also asked to identify those aspects of the Bill of Rights for which
our existing authonty was insufficient for full compliance.

The Department of Health and Human Services (HHS) was explicitly assigned 1o bring Medicare
and Medicaid into compliance with the Bill of Rights within the limits of existing legislative
authority. Medicare, a federally-funded insurance program for the elderly and disabled, covers
approx;maiely 38 million individuals, of whom approximately 6.5 mullion, or 17 percent, are
currently enrolled in managed care. Medicaid, 2 State and federal insurance program for low
income children, pregnant women and others, covers approximately 40 million people, of whom
almost half are in a managed care arrangemem for some or all of their health care at some point
during a year.)
The Department has moved aggressively to strengthen existing consumer protections under
Medicare and'Medicaid. On June 26, 1998, the Health Care Financing Administration (HCFA)
published an Interim Final rule establishing new requirements for managed care arrangements
participating in Medicare, On September 28, 1998, HCFA published a Notice of Proposed
Rulemaking {NPRM) strengthening protections for Medicaid beneficiaries enrolled in managed
care arrangcmentsl Consistent with the President’s directive, these rules, when finglized, will
enable HHS to implement these new protections by no later than December 31, 1989 for
Medicare, States will be required to implement all new protections within one year from the
effective date of the final regulation for Medicaid, which is expected to be issued by mid-1998.

When these regulations are fully implemented, Medicare and Medicaid will be in substantial
comphiance with the Bill of Rights’ provisions. Specifically, the Depariment has been able to
come mto complhiance for managed care enrollees with critical patient protections such as
information disclosure, access to emergency services, patient participation in treatment decisions,
and complaints and appeals. These regulations also expand each patients' ability to choose their
health care pmvnders and 10 have ready access (o specialists,. However, both Medicare and
Medicaid currently lack the authority to require plans to pay for transitional care from a pamcuiar
provider for senaus%y il (or pregnant} individuals in a course of treatment when their specialist is
dropped from a plan or when their plan leaves the program for reasons other than cause. Current
legislative authority also does not permit full implementation of the right 1¢ medical record
confidentiality. The Department has, however, separately submitted a report to the Congress
laying out the parameters for federal legislation to protect the confidentiality of health records, In
addition, while Medicare and Medicaid managed care enrollees are currently protected to the full -
!
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extent of the Consumer Bill of Rights with regard to respect and non-discrimination, the rules that
prohibit discrimination under fee-for-service address some, but not all, categories of protection
and providersincluded in the right.

The proposed regulations give the Department a variety of manitoring and enforcement tools
including suspension of payments, civil money penalties, and termination from the Medicare and
Medicaid programs. The Department will take all necessary actions to enforce the protections
included in the Medicare and Medicaid regulations.

I1. Specific }"{ights

A. Information Disclosure

¥

“Consumers have the right 1o receive accurate, easily understood information and some
reguire assistance in making informed health care decisions about their health plans,
professionals, and facilities.”

Under the Interim Final Rule and the NPRM, Medicare and Medicaid are in substantial
compliance with this right. Under the proposed regulations, Medicare and Medicatd will require
plans (o provide critical information to consumers, both annually and upon request, that will
enable thet to make more informed cheices about thewr health plans. The Department is moving
aggressively to collect and dissermnate comparative information about the guality of care
provided (o consumers and aboui the level of satisfaction among consumers with the care that
they receive. Medicare plans will be required and Medicaid plans and States will be encouraged
to use the Consumer Assessment of Health Plans Survey (CAHPS) to survey enrolies satisfaction
and experiences with care. The CAHPS instrument was developed under the aegis of the Agency
for Health Care Policy and Research and is now in use in 2 number of public and private settings.

B. Cbeige of Providers and Plans

“Consumers have the right to a choice of health care providers that is sufficient to ensure
access to appropriate high-quality health care.”

The Interim Final rule for Medicare and the proposed Medicatd managed care regulations assure
the protections cutlined in the Bill of Rights with regard to provider network adequacy, access o
qualified specialists for women's health services and access to specialists for consumers with
complex or serious medical conditions. Medicare and Medicaid beneficiaries who obtain their
care on a fee-for-service basis can choose any provider who agrees to participate in these
PrOGrams.

£

. Provider Network Adequacy: The standards for Medicare and Medicaid plans in the
- ek + . 4 .
mterim final and proposed managed care regulations will require health plans to provide
access to sufficient numbers and types of providers to assure that all covered services will
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be accessible without unreasonable delay-including access to emergency services 24 hours
a day and seven days a week. If a plan has an insufficient number or type of provider to
provide a covered benefit, the plan will insure that the beneficiary obtain the benefit
outstde the network, at no greater cost than if the benefit were obtained from participating
providers.

. Access to Qualified Specialists for Women’s Health Services: The standards for
- Medicare and Medicaid plans in the interim final and proposed managed care regulations
will allow women to see a qualified women’s health specialist for the provision of routine
and preventive health care services, consistent with the protections outlined in the
patients’ Bill of Rights.
]

. Access to Specialists: The standards for Medicare and Medicaid plans in the interim final
and proposed managed care regulations will permit beneficiaries with complex or serious
medlcal conditions who require frequent specialty care to have direct access to qualified
spec:allsts within the plan for an adequate number of visits under an approved treatment
plan, ,F

. Transitional Care: The Medicare and Medicaid programs currently do not have the
legislative authority to require that plans continue to pay for a patient’s care from a
particular specialist when that specialist is dropped by the plan or the pian is no longer
participating in the programs. The new regulations make clear however, that for
individuals in the midst of a course of treatment, the dropping of the specialist does not
affect the right of the enrollee to obtain needed speciality services from another provider in
the plan’s network or, if necessary, out of the plan’s' network. Medicare enrollees also
currently retain the right to disenroll from their managed care plan and return to fee-for—
service at any time,

C. Access to Emergency Services

“Consu rt!(rrs!llal'c the right to access emergency health services when and where the need
arises. Health plans should provide payment when a consumer presents (o an emergency
department with acute symptoms of sufficient severity—including severe pain—that a “prudent
layperson™ could reasonably expect the absence of medical attention to result in placing that
consumer’s health in serious jeopardy, serious impairment to bodily functions, or serious
dysfunction of any bodily organ or part.”

The Interim Final rule for Medicare and the proposed regulations for Medicaid incorporate this
protection in its entirety. In addition, the regulations articulate a standard for post-stabilization
services that is applicable to both Medicare and Medicaid managed care enrollees. If such
patients need additional services after their emergency condition has been stabilized, their health -
plans would have one hour after being contacted to either affirm the need for the services or to
make other care arrangements, otherwise the emergency facility could proceed to provide the

et



needed care. Under this policy, plans would be liable both for the post-stabilization services they
authorize and for services that are provided in the absence of a timely response from the plan.
| .

D.

|
Participation in Treatment Decisions

“Consumers have the right and responsibility to fully participate in all decisions related to
their health care. Consumers who are unable to fully participate in treatment decisions have
the right to be represented by parents, guardians, family members, or other conservators.”

The Interim Final rule for Medicare and the NPRM for Medicaid reflect existing and new policies
that are consistent with this right:

E.

Information about treatment options. Health plans will be required to provide patients
with easily understood information and the opportunity to decide among all treatment
options--including no treatment--consistent with the informed consent process.
Discussions of treatment options must be provided in a culturaliy-competent manner, with
sensitivity to the special communication needs of people with disabilities.

Advance Directives, Managed care organizations and providers are required to discuss
the use of advance directives with patients and their families and to abide by the wishes as
expressed in an advanced directive, except where State law permits a provider to
conscientiously object. The provision of care may not be conditioned on the presence or
absence of an advance directive.

Financial Disclosure. Since 1996, physicians have been required to disclose to Medicare
and Medicaid any financial arrangements that expose them to substantial financial risk,
since these may potentially affect care decisions. Under the Interim Final Medicare rule,
upon request from a beneficiary, plans are required to disclose a summary description of
the method of compensation used to pay its physicians.

No “Gag Rules.” “Gag rules” have been prohibited in Medicare and Medicaid since
1996." That is, plans are prohibited from penalizing or otherwise restricting the ability of
health care providers to communicate with and advise Medicare and Medicaid patients
about! medically-necessary treatment options.

1
Respéct and Nondiscrimination

“Consumers have the right to considerate, respectful care for all members of the health care
system at all times and under all circumstances.” .
[ . .

“Consumer must not be discriminated against in the delivery of health care services consistent
with the benefits covered in their policy or as required by law based on race, ethnicity,
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national origin, religion, sex, age, mental or plyysical disability, sexual orientation, geneiic
information, f;}r saurce of payment.”

“Cansumers whe are eligible for coverage. . . must not be discriminated against in marketing
and enrollment practices based on race, ethnicity, national origin, religion, sex, age, mental
or physical disability, sexuad orientation, genetic information, or source of payment.”

Under the Interim Final rule for Medicare and the proposed regulations for Medicaid, managed
care enroliees are protected 1o the full extent of this right as articulated in the Bill of Rights, with
regard to services, marketing and enrollment. This important pratection insures that once an
enrollee or pozenzzai enrollec tn 2 managed care plan is identified as an eligible Medicare or
Medicaid beneficiary, plans may not discriminate in any way against the individual.

Under fee-for-service, however, Medicare and Medicaid protections against discrimunation are
largely a function of federal anti-discrimination rules that apply 10 recipients of federal funds.

. These rutes address some, but ot all, categories of protection and providers included in the Bill
of Rights. As a resuli, the fee-for-service aspects of Medicare and Medicaid are in only partial
compliance with this right.

F. Confidentiality of Healih Information

“Consumers have the right to communicate with health care providers in confidence and 1o
hiave the confidentiality of their individually-identifinkic health care information protected
Consumers also have the right 1o review and copy their own medical records and request
amendmentsto their records.”

The Interim Fina! reguiations for Medicare and the proposed regulations for Medicaid require
Medicare+Choice and Medicaid health plans to safeguard the privacy of any information that
identifies a particular enrolles by ensuring that information from the plan {or copies of records) be
released only to authorized individuals, that unauthorized tndividuals cannot gain access 1o or
alter patient records, and that original medical records must be released only in accordance with
federal or State law, court orders or subpoenas. Plans must ensute timely access 1o individuals
who wish to examine their records. In Medicaid, plans are additionally required o establish
procedures to address the confidentiality and privacy of minors, subject to applicable federal and
State law,

While current federal laws {including the Privacy Act) and related regulations protect certain
written records from disclosurs outside of Medicare and Medicaid, it should be noted that such
protections d{} not extend to all written records, nor to verbal communications between enrollees
and pwvzders Protection of communication between patients and providers is a matter of State
law, many of which do not afford the protections included in this right. Moreover, not all
providers undez‘ Medicare and Medicaid are subject to federal laws on privacy; for example
protection of information obtained by physicians and individual providers is a matter of State, not



!

1

federal law. The Department does not have the legislative authority to reach all information
covered by the Commission’s recommendation, Significantly, the Secretary’s Privacy
Recommendations to Congress {(September 1997), if enacted, would bring all beneficiary
information obtained by Medicare and Medicaid providers and plans, as well as the programs and
their cnmract{érs, into compliance with this right as articulated in the Bill of Rights.

G. Campiaints ang Appeals

“Consumers have the right ro a fair and efficient process for resolving differences with their
health plans, health care providers, and the institutions that serve them, including a rigorous
systen of internal review and mi independent system of external review.”

1
The Interim Final rule for Medicare and the proposed regulations for Medicaid managed care
require establishment of meaningful processes for resolution of complaints and appeals. Simdar
processes already exist for resolution of disputes arising in fee-for-service settings.

H

. Intem‘a? Appeals: Both the Interim Fina! rule for Medicare and the NPRM for Medicaid
define rigorous standards for the establishment of internal (plan-level) appeal processes,
with cxplamt timeframes for both prior autherizations and resolution of appeals at the plan
level. In general, standard prior authorizations and initial determinations must be resolved
by the plan within 14 days, while reconsiderations or appeals must be completed within 30
days. Both the Medicare and Medicaid eegulations establish a process for expedited
review of przor authorizations and resolution of appeals by plans; that is, cases that appear
to pose serious jeopardy 1o the patient must be resolved as quickly at the patient’s
condition requires, but no longer than 72 hours. Extensions for both the standard and
expedited timeframes are possible but only under limited circumstances. Under the
proposed Medicaid rules States may set even more stringent time frames.

. External Appeals: The patients’ Bill of Rights proposes that an appeat process include an
mdependent system of external review, in order 1o ensure its fairness and accuracy.
Medicare has long had this protection and will exiend the plan-level timeframes and
standards o its independent external review eatity, Furthermore, in Medicare, when a
plan-level decision on an appeal is in any way unfavorable t¢ an enroliee, the plan must
automatically refer the appeal to the independent external review entity for review,
Automatic referral is a significant addition to the protection as deseribed in the Consumer
Bill of Rights. Individuals who are dissatisfied with the determination of the independent
external review entity have the right to pursue their claim for Medicare benefits further
through review by a Department Appeals Board and, ultimately, federal court. While
Medicare beneficiaries do not have the night to sue the federal government for malpractice
in relation to Medicare benefits, they may sue others for damage or imjury incurred in the
course of recelving, or not receiving those benefits, subject to the causes of action
recognized by the State in which they reside.
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The appeals process for Medicaid, as articolated in the NPRM, differs from this right in
two significant ways. The Consumer Bill of Rights calls for the establishment of &
sequential process of imernal (plan-level} and external review, Under the proposed rule,
however, States would be permitted to design their appeals systerus so that individuals
would appeal either sequentially or simultaneously to the Stare’s Fair Hearing process,
which otherwise serves as the independent external review entity. Second, the State Far
Hearing process, which serves 2 docket of programs and issues much broader than
Medicaid managed care, carrently has timeframes that are not consistent with the
timeframes established by the NPRM for internal review by Medicaid managed care plans;
in addition, there is n¢ provision for expedited review. The NPRM seeks comment on the
applicability of the Fair Hearing process to the review of managed care appeals.

Medicaid beneficiaries may not sue the federal government for Medicaid benefits,
However, State 1aws determing the causes of action and remedies available to Medicaid
beneficiaries both for matters determined by the State Fair hearing process and those
refated to damage or injury.

£

HI, Numi{crs of People in Health Plans Who Would be Affected

As noted above, Medicare covers an estimated 38 miflion individuals, of whom approximately 6.5
million, or 17 percent are currently enrolled in managed care arrangements. Medicaid covers an
estimated 40 million people, of whom about half are in 2 mansged care arrangement for some or
all of their health care at some point during a year, However, the spirit of consumer protection is
refevant 1o all Medicare and Medicaid beneficiaries, regardless of whether they obtain their care in
a fee-for-service setting or under some kind of managed care arrangement, While many of the
protections articulated in the Consumer Bill of Rights are most refevant to individuals in a’
managed care setting, such as those related to choice of providers and plans and access to
emergency services, other protections, such as grievance and appeals, and participation of
teeatment decisions, apply to both kinds of plans,

IV.  Implications of These New Protections

There will be no implementation costs to the federal government for Medicare, and we expect that
plans participating in Medicare will incur only minimal costs, We expect minimal costs to States
and plans for implementation of the Consumer Bili of Rights provisions i Medicaid. As noted
above, however, we have not yet fully implemented the regulations, so we cannot yet report fully
on their effects.

We are in the midst of developing instructions and guidance to Medicare plans, and will continue
to receive comments on the Medicaid NPRM through November 30, 1998, In developing our
policies, we have consulted with advocates, plans, States, providers and others, We will consider
their comments and suggestions as we work 1o finalize the regulations and related guidance.



V. Canclusion

With the recent regulations, Medicare and Medicaid are well on the way to meeting both the letter
and the spirit of the Consumer Bill of Rights and Responsibilities and the President’s directive.
We are acutely aware, however, that establishing policies is not the same as making them real, and
we look forward (o working with States, plans, advocates and others to ensure that the rights
gstablished by ihe regulations are enjoyed by all Medicare and Medicaid beneficiaries, We beheve
that the pmiei{:iions of the Consumer Bill of Rights, copsistently applied and enforced, will benefit
not just Medicare and Medicaid beneficiaries but health care providers and plans as well.

{ .
The Consumer Bill of Rights has implications bevond the Medicare and Medicaid programs. We
are working in my Department 1o extend and strengthen the consumer protections available 1o the
beneficiaries of other HHS programs. In addition, the Quality Interagency Coordinating {QuiC)
Task Force, which I co-lead with Secretary Herman of the Department of Labor, has met several
times since the President called for its creation in February 1998, The QulC has several active
workgroups, one of which will provide a venue for agencies to share best practices in the

implementation of the Consumer Bill of Rights.
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT

¢ WASHHINOTON, DO 20435080

GFFICEOF THE Z}Z&EG%}‘OR

! W 22 95

The Vice Presidem
The White Hoase
Washington, DC 20500

Dear Mr. Yice; President:

1 am pleased {{3 submit the Office of Personnel Management’s (OPM) report on
zmpiememaizmz of the Patients’ Bill of Rights within the Federal Employees Health Benefits
(FEHB) Program. As you know, with almost 9 million covered individeals, the FEHB Program is
the largest employer-sponsored health insurance program in the nation, The Program is frequently
cited as 2 model for others to emulate; indeed, it will soon be duplicated in a pilot program for
meeting the health care needs of selected military retirees. Given the attention paid to the FEHB
Program by others, we believed that a real success in impleménting the Patients” Bill of Rights
would have an impact weli beyond the FEHB Program.
} was directed by the President in February 10 ensure that zll health plans participating in the FEHB
Program would be in full conractual compliance with the Patients® Bill of Rights by the end of
1999, 1 1mmedia{ei}f tock steps t¢ el our 350 health pians about these new reguirements, and the
actions necessar;y to guarantee they would be met. I also proposed a rogulation to prohibit practices
that restrict physician-patient communications about medically necessary treatment options. That
regulation took effect September 9, 1998,

H
I am pleased to forward the accompanying report which highlights our initiatives and
accomplishments. It demonstrates that a cellaborative and flexible approach to implementing a0
important set of patient protections can produce outstanding resuits. The FEHB Program
encompasses most of the nation’s health benefits plans and the three major types of health care
delivery systems: fee-for-service with preferred provider organizations, heaith maintenance
grganizations, and point-of-service plans,

i
We worked together and focused on ultimate outcomes pot process. The result, refiected in the
accompanying report, demonstrates that the Patients® Bill of Rights can be implemented in the
world of commercial health care for less than 25 cents per subscriber per year. Truly, we have
demonstrated that there is no reason why all Americans should not benefit from the protections that
President Clinton provided to the almost 9 million people covered under the FEHB Program.

{ ' Sincerely,

{ ' Janice R, Lachance
' ‘ Director

Enclosure

COMN L.
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s Patients’ Bill of Rights Report

i. Introduction

The Federal Employees Health Benefits (FEHB) Program is in compliance with the
eight broad principles of President Clinton's Patients” Bill of Rights.

Last November the President asked the Director of the Ofice of Personnel .
Management (OPM} to assess the adequacy of the patient protections OPM provides
under the Federal Employees Health Benefits (FEHB) Program. On February 19,
1998, the Director submitted, through the Vice President, OPM's compliance
assessment.: Thal assessment indicated that while most FEHB participating carriers
were in substantial compliance with the elght broad principles of the'FPatients’ 8ill of
Rights {FBR), not all provided full protection in all areas. On February 20, 19898, the
President signed an bxecutive Memorandum directing OPM to ensure that all FEHE
participaling carriers some infe compliance with regard to access to specialists,
continuity of care, and access o emergency room services by no later than December
31, 1999, He also directed OPM to propose regulations within 90 days to prohibit
practices that restrict physician-patient communications about medically necessary
treatment options.

Comprehensive and clear consumer information, and equitable treatment across
participating pians, are fundamental {o the FEHB Program. Nonatheless, to meet the
President’s directive, enrollees naeded better information about the organizational
structure and operating procedures of heaith plans. While Federal empioyees enjoy
choice and fundamental protections in regard o their health care providers, some
additional information was needed about the characteristics of providers.

Each plan's adherence to the Patients' Bill of Rights varies only slightly at this point. By
the end of 1899, all plans will have completed contractual agreements ensuring full
adherence to all of the Patients’ Bill of Rights provisicns. There are no statutory
barriers to full implementalion of the President's Patients’ Bill of Rights. The protections
it provides apply to all 8.7 million people coverad by the FEHE Program. The
protections added for 1588 will cost less than 25 cents of the annual premium,

The Office of Personnel Management (OPM) has completed the following actions to
bring carrierg inte compliance with the Patients’ Bill of Rights by the end of 1999

Policy Direction to Mealth Carriers

On Aprit 3, 1898, OPM sent its annual “call lefler” (o prospective health care

carriers gesiring to participate in the FEHB Program in 1888, The cali lefter

provided policy guidance for the 1988 contract year. We intormed carriers that

we expected implementation of the Patients” Bill of ﬁtghts to be a colizborative
_ process among QPM, the carriers, other federal agencies, and private-sector

!
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organizations. We {old them that we woulld woik together to comply fully with the
Patients’ Bill of Rights by the end of 1988,

Qur call letter requested that carriers discuss how their plans now comply with
access to specialists, access to women's health services, and emergency care
requirements of the Patients’ Bill of Rights. The leiter asked those carriers not
yet in compliance to share their strategy to attain compliance. Warking with the
carrigrs, we were able {0 assure that they all submitted acceptable proposals.

Recognizing that some Patients’ Bill of Rights changes require a certain amount
of advance notice, OPM aliowed carriers until the end of 1983 to achieve
compliance with the network and provider level disclosure requirements and
compliance strategies thal require changes to provider contracts (for example;
continuity of care, access o medical records, and certain network adequacy
requirements).

Standardized Brochure Language

On May 1, 1888, OPM sent standardized brochure language to the plans on
topics such as informalion disclosure, access 1o specialists, direct access to
Obstetrician/Gynecologists (OB/GYN), and emergency services. This ensures
these profections are described clearly and understandably for all FEHB
parlicipants. ’

Notification to All Federal Agencies

QOPM communicates regularly with Federal agency benefits administralors, our
primary link with Federal employees, through Benefils Administration Letters
(BAL). On June 2, 1888, we sent & BAL io the agencies nolifying them of the
President’s directive {0 implament the Patients’ Bill of Rights, and providing them
with our impiementation strategy.

FEHBP Guide and Web Page Revisions .

In its Open Season enroliment guide, OFM highlighted Patients’ Biff of Rights
features which federal employees, retirees and their covered family members
can expect from their health plans in 1888, In June, we also created a separate
section on our web site devoted to information on the Patients” Bill of Rights.
This site includes links to full Patients’ Bill of Rights information, including
summaries on objectives, rights, and responsibilities. We updated this site in
September to advise the federal community about what additional information
they can expedt to receive through the year 2000. This is to ensure that all
FEHB participants know about their rights and protections. The site address is:
www.opm.goviinsure,



OPM“Gag Clause” Regulation Published on August 10

As the President directed, OPM published a final regulation which prohibited
health plans from restricting patient information on all medically necessary and
appropriate treatment options. The regulation was effective September B, 1888,

‘Contract Compliance

At the conclusion of the negotiations cycle, OPM revised the 1889 heaith plan
contracts and.amendments {o require implementation of Patients’ Bill of Rights
provisions. These new contracts and amendments, which are effective on
January 1, 1888, also require carriers to modify, where necessary, their provider
contracts to comply with the Patients’ Bill of Rights by the year 2000,

Service, Clinical Qualily, and Customer Satisfaction Measurement
Standardization.
OPM is working with other federal agencies and accrediting organizations to
create standard performance measures. The implementation of performance
measures will enable us o make carriers increasingly accountable for the quality
of health care services they deliver, This year we will use the Consumer
Assessment of Health Plans Survey (CAHPS) instrument, which has become the
industry standard. Widespread use of CAHPS will give consumers uniform
health plan satisfaction ratings.

3

Il. Provision-by-Provision Summary of the Extent to Which the
Federal Employees Health Benefits Program Complies With the
Patients’ Bill of Rights.

Information Disclosure

QOPM and |ts carriers currently publish health benefit brochures, provider diractories,
and guides i m multi-media formats that contain information on available plan types,
premiums, benefi ts, limitations, maximums, exclusions, referral procedures, emergency
and urgent care pmcadures provider types and geographic lacation, qualily assurance
indicators, customer satisfaction survey results, and intemal and external dispute
resolution procedures.

. Tofully implément the remaining requirements of the Patianté‘ Bill of Rights, OPM’s call
letter requested the following information during the upcoming Open Season for the
1889 contract pericd:

. Haw the ptan administers its formulary drug inclusion/exception and
expenm&ntal:‘:nvesttgatmnal determination processes;
. . Disenrollment rates for the year ending 1987,
. . Compi%ance with state and federal licensing or certification requirements,

O 3



if applicable, including the date the requirements were mel. We also
asked carriers to note where they do not comply with a
requirement and the reason for non-compliance, and 1o indicate all
accreditations and dates those accreditations were received,
> Carrier's corporate form, and the years it has been in existence; and
v Whether the plan meets stale, federal, and accreditation requirements for
- fiscal solvency, confidentiality, and transfer of medical records.

Qur cali letter asked carriers to propose a format and process for providing the following
information to members upon their request, beginning in 1999:

, © Plan preauthorization and utilization review procedures,

‘ Use of clinical protocols, practice guidelines, and utilization review
standards pertinent to a patient's clinical circumstances;

(. Whether the plan has special disease management programs or

programs for persons with disabilities;

. Whaether a specific prescription drug is included in a formulary and
procedures for considering requests for patient-specific waivers: and

» . Qualifications of reviewers af the initial decision and reconsideration level

¢ under the FEHB disputed claims process.
Choice of Providers and Plans

. Provider Network Adequacy
QPM currently offers consumers a wide choice of health care delivery systems
including Preferred Provider Organizations {PPO), Point-of-Service (POS) plans,
Health Maintenance Organizations (HMO), and Fee-for-Service (FFS) plans.
Within the FEHB Program, coverage and access are available 10 a broad range
of services and providers. OPM's 300 carriers provide a choice of approximately
one dozen health plans in any single geographic location. OPM reviews HMO
nrovider networks for adequacy during the carrier application process.

Access to Qualified Specialists For Women’s Health Services

Cur call letter asked that carriers provide narrative descriptions of how they
currently comply with this provision; and, if they did not comply, 10 propose
benefit or process changes o bring their plan into compliance. We informed
carriers thal — to the extent certified nurse midwives are gligible 1o practice under
existing state laws and meet credentizling requirements - we expected plans to
contract with and provide access to them for covered services. We also required
that plans either allow members to select an Obstetrician/Gynecologist
{OB/GYN]) as their primary care provider, or allow members direct access for
routine gynecological examinations.

Access 1o Specialists

For 1889, OPM's call letter directed plans to create procedures o assure that
memiiaers who reqguire frequent or prolonged specialty care can obtain
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authonzatzon for direct access to & qualified specialist of thelr choice within their
network of providers. We also directed plans to review their provider referral
practices and revise them as appropriate to ensure that members receive
approval for an adequate number of visits to specialty providers under an
a;a;:)mvez‘f treatment pian $0 as not to unduly burden members with further
approvals.

Continuity of Care
Continulty of care is currently assured in the FEHB Program through temporary
continuation of coverage and conversion opportunities when enrollments
terminate. Hospitalized membaers have up o 82 days, or until discharge, to
continue coverage under their current plan or oplion in the event of a change in
plan or option. OPM’s call letter asked each carrier to provide their strategy o
implement the Patients’ Bill of Rights continuity requirements by year end 1888,
Access To Emergency Services
All health plans under the FEMB Program currently cover members for emergency
services whenever and wherever needed, 24 hours a day, seven days a week. The
Ermergency Seneﬁzs saction of plan benefit brochures explains procedures for
accessing semces the avaitabilily of urgent care centers, and lists applicable cost
sharing. Many of OPM's health plans already used the "prudent layperson” standard
when reviewing emergency care visits for coverage eligibility. Our call letter required all
carriers to use the “prudent layperson” standard when making coverage eligibiiity
decisions in 51999,

Participatioin in Treatmeont Decisions

OPM encourages consumers to take an active rele in the decisions that affect their
health and welfare. To aid in the decision-making process, OPM provides detailed
multi-media information on individual plan provisions, consumer satisfaction, National
Committee for Quality Assurance (NCQA) and Joint Commission on Accreditation of
Healthcare {}rgamzatfoﬁs (JCAHQ]) accreditation, and benefit and rate comparisons.
We also resolve claims disputes between carriers and consumers. OPM's carrier
contracts and amendments for 1998 require carriers to madify where necessary,
provider ccntracts to comply with Patients’ Bill of Rights provisions.

On August 1(}. 1898, OPM published a regulation prohibiting “gag clauses” in provider
contracts serving federal members te ensure unimpeded communication between
health care providers and their patients. :

Respect and Non-Discrimination
The FEHB Program has a long tradition of respect for its custorners and prohibits illegal
disgriminatory practices.

Confidentiality of Health Information

The FEHB Program currently guarantees confidentiality of health care information for
federal members. OPM's carrier contracts and amendments for 1999 require cartiers
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to modify, wber@ necessary, provider ccntrac*s to comply with Patients’ Bili of Rights
provisions rz;:garz:{mg patient access to medical records.

Complaints and Ap#eais
All health plans in the FEHB Program have both internal and external appeat
processes. -

Internal Appeals

The internal reconsideration process, including timeframes for response fo
partzc;pants is specified in bolh regulation and carrier contracts, Carriers must
give pammpants a complete explanation for why a claim or service has been
denied. .

External Appeals
OPM's external appeal process begins after a consumer asks the carrier to
recongider a benefit dental and the carrier affirms the denial. Consumers then
have up to 90 days from the date the carrier affirmed its original denial, or 30

. days after the consumer requested the carrier to reconsider the denial and the
carrier has not responded, {o appeal the denial to OPM. OPM has an in-house
staff that reviews disputed claims. {f also uses outside medical consultants for
cases requiring a special level of expertise. OPM makes the final decision. The
agency has both statutory and contractual authority to direct a plan to pay for or
provide a sarvice.

i

. Number of People in Health Plans

The FEHB Program currently covers 4.1 million enrollees and approximately 8.7 mitlion
peopie, including dependents. Coverage is provided o enrollees and dependents
through four types of health care delivery systems, Preferred Provider Organizations
{FPQO), Point-of-Service (POS) plans, Health Maintenance Crganizations (HMO}, and
Feefor-Service (FFS) plans. The program has approximately 2.6 million members
enrclied in HMOs {including HMO based POS plans) and approximately 6.1 mitlion
members enrclied in FFS/PPO plans (including indemnity-based POS plans).

All patient protections under the Patients’ Bill of Rights apply to all types of plans under
the FEMB Program. Before providing guidance o carriers in its annual call letter that
was issued on April 3, 1888, OPM determined that network and provider level
information disciosure requirements were required of all plans that maintain contracted
pravider networks {(e.g., HMO, PRQO, POS delivery systems}.  8ince most of the plans
in the FEMB Program maintain networks, the network and provider level disclosure
requirements were applied to the majorily of plans in the program. Plan level
information-disclosure requirements were applied to all plans regardiess of network
arrangement. OPM provided guidance to the participating carriers in the Aprit call letter.
The call lefter guidance established the basis for the carrier proposals that were due to
OPM on May 31, 1998, and negotiated during the summer. OPM worked with carriers
to ensure tha! thelr in-network benefit structures, referral procedures and prior -
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authorization requirements did not unduly restrict access to specialists, women's health
services, and emergency care.

VI. Implications of These New Protections

For existing bontracts. the average per member par year premium increase (o pay for
the patient protections provided by the Patients’ Bilt of Rights for 1888 will be less than
25 cents,

In general, carriers were receptive to our request to implemaent the Patients' Bill of
Rights requirements and appreciated our efforts to work with them to design
implementation strategies that were reasonable and achievable. Some of the PPO
carriers expressed concern with compiling certain provider-level information because of
the size of their nefworks and their limited contractual control over pmvidars OPM was
.able to work outa mechanism that was acceptable everyone. it places primary
reliance on prowders in PPO nefworks, but holds carriers responsible for ensuring that
consumers get the information they need. OPM will monitor the reaction of its
customers as these provisions go inte effect at the end of 1998 and the beginning of
1888,

OPM is committed to bring carriers info contractual compliance with all of the Patients’
Bill of Rights recommendations by the end of 1889, Contract clauses requining
Patients' Bill:of Rights compliance do not go into effect until January 1, 1888, and much
of the new information that will be available {6 consumers in both print and electronic
format is disseminated early in November in conjunction with the annual health benefits
Open Season. However, we began to receive feedback on the President's initiative last
June when we conducted a half-day session for over 400 agency benefits officers on
the Patients’ Bill of Rights. The session included workshops fo educate these key
agengy personnel about the protections that would be provided to all FEHB participants,
the information that would be available, and the improvements in health care related
services we anticipated from this effort. Their response was overwhelmingly favorable.

When we published our proposed reguiation prohibiling “gag clauses” under the FEHB
Program, we received many positive comments. The American Academy of
Ophthalmology said that since the FEHB Program is the benchmark for m&asuring and
providing premier health care, by setting the exampie of banning all gag clauses it
siands to provide all Americans with a key protection oullined in the Consumer
{Patients”) Bill of Rights and Responsibilities. The American Society of Internal Medicine
indicated support for the rule because it assures that physicians and other providers
participating in the FEHB Program will not be prevented from providing information on
all medically,appropriate frealment options. Individual employees and retirees also
applauded OPM for its work on improving patient care under the FEHB Program, and
supparted OPM's efforts to prohibit contractual clauses or incentives that prevent open
and candid communication between physicians and patients conceming appropriate
" treatment options, One person praised our efforts to eliminate health plan restrictions
that viclate the most basic rights in a free society.

|
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This kind of support and the high level of existing compliance among FEHB Program
plans lead us to expect that full compliance by our plans will continue to be a
coliaborative and cooperative process. In the unlikely event that a plan is unwilling to
comply with the Patients’ Bili of Rights, our contracting procsdures provide a
meachanism by which OPM may terminate that plan's padicipation in the FEHE Program |
for failure to meet its contractual obligations. Qur plan participants can be assured that
at the end of the day ail health plans in the Program will be in full compliance with the
Patients’ Bill of Rights, because OPM has the tools it needs, as well as the will, to
ensyre this z;esuiz‘

Based on our experience with implementing the Patients’ Bill of Righis requirements for
the FEHB Program, we believe that the private sector should have no s:gnzf icant
problems with implementing the protections. Once the protections are in place for the
FEHB Program and other federal health programs, they can easily be extended
elsewhere since it is neither cost effective nor, in some cases, operationally possible for
camers {o extend the protections to FEHB Program enrcllees without making them
available to others,

V. Conclusion

H
implementing the Palienis’ Bill of Rights has been an exfremely posilive experience for
OPM. : ‘

Assuring consumer protections, as well as providing consumers with the information
they need to make informed health care decisions, drives our carriers {o compete on
the basis of quality as well as cost.  As we enhance the information we give consumers
about carrier performance, and they become increasingiy awara of differences and
make plan choices accordingly, we expect that carriers will strive to provide h:gher
quality care for our members in order to compete effectzvely for market share in the
FEHB Frogram. As our implementation effort is phased in over the next two contract
periods -- beginning January 1, 1888, and January 1, 2000 -- we will assess the impact
the protections have on our members’ confidence in the qualily of their health plans.

We at OPM continually seek to have the FEHB Program -- as an exemplary quality-
driven employer-sponsored health benefits program - set the standard for the private
sector. We are pleased to have been able to implement Patients’ Bill of Rights
requirements in the FEHE Program in 1888 for less than 25 cents per enrollee. We
believe providing quality care at minimal cost should be the highest priority of a model
heaith benefit program.
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REPORT TO THE VICE PRESIDENT OF THE
UNITED STATES

Progress Report in Implementing the Patient’s Bill of Rights
at the
Department of Veterans Affairs
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DEPARTMENT OF VETERANS AFFAIRS
Washington DC 20420

MEMORANDUM TO THE VICE PRESIDENT
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|
i
Vg HEALTH CARE CONSUMER BILL OF RIGHTS
t
! DEPARTMENT OF VETERANS AFFAIRS

. INTRODUCTION. In 1995, the Veterans Health Administration (VHA)
initiated the most radical redesign of the veterans health care system to -
occur since the system was formally created in 1946. One of the primary
goals of this effort has been to ensure the consistent and predictable
provision of high quality care everywhere in the system. The VA's former
disease-oriented,  hospital-based, professional  discipline-focused
paradigms are being replaced by ones that are patient-centered,
prevention-oriented and community-based and which are premised on
universal primary care. While VHA’s transformation is still in its early
evolution, the results to date are unprecedented in American health care
and fit in closely to the principles and goals of the President's Health Care
Consumer Bill of Rights and Responsibilities (BOR).

Last February the Department of Veterans Affairs (VA) reported to the
President and Vice President on its compliance with the BOR. VA stated
that it was in substantial compliance with the provisions of the Bill of
Rights, except for three areas: external appeals, information disclosure

- and emergency care. Since that time, significant work has been
undertaken to assess these issues and provide recommendations to the
Under Secretary for Health (USH). The recommendations have been
accepted and work is now underway to either implement the options or
propose legislative remedies, where appropriate.

For External Appeals, a task force explored various options and
recommended to the Under Secretary that VHA contract with a non-
federal external organization to provide independent external reviews and
make recommendations concerning complaints and appeals. On July 2,
1998, the Under Secretary accepted the recommendations and issued an
Under Secretary Information Memorandum announcing this decision. The

task force was assigned the responsibility for implementing this decision,
I



including letting the national contract and operationalizing the parameters
under which an external appeal may be sought by a patient. VA expects
to have its external appeals process in place before the end of the year.

I
For Information Disclosure, the Deputy Under Secretary for Health
(DUSH) established a task force to assess and recommend necessary
steps to comply with the BOR. The task force identified and compiled
information that would meet the Information Disclosure requirements. It
prepared a matrix for distribution to the field which will serve as the guide
for where the necessary information can be found. The matrix was
accompanied with a memorandum to field facilities directing them to
ensure the mechanism was in place to get this information to veterans and
their families. VA recognizes, however, that this is a first step in
information disclosure. The task force also recommended and on
September 9, 1998 the Deputy Under Secretary approved, a
recommendation that a team comprised of Headquarters and field
representatives design a VHA Patient Bill of Rights Brochure Template. In
the meantime, informational brochures have been developed as part of
the implementation of eligibility reform and these have been made
ava:lab[e for distribution to veterans,

I'he final area, Emergency Care, as was indicated in the previous report,
would require statutory authority to come into full compliance with the
BOR. Currently, most VA facilities are not equipped to provide a full range -
of emergency care services and VA cannot reimburse private facilities for
gmergency care provided to most veterans. VA has developed legislative
options that would meet the BOR standard and that are being reviewed in
the FY2000 budget development process.

The primary cost for these new provisions would result from the
emergency care proposal. There will also be a cost associated with the
external appeals contract but that will not be known until the task force
completes its work. ‘ .

PROVISION-BY-PROVISION SUMMARY OF THE EXTENT TO WHICH
THE DEPARTMENT OF VETERANS AFFAIRS IS IN COMPLIANCE
WITH THE PATIENT’S BILL OF RIGHTS

Information Disclosure

Consumers have the right to receive accurate, easily understood
information about their health plans, facilities and professionals to
assist them in making informed health care decisions. This
includes: :

* Health Plans



¢ Health Professionals
¢ Health Care Facilities

The Department of Veterans Affairs (VA) has information available that
would assist its consumers in making informed healthcare decisions.
Although much of this information is already provided to its consumers,
there is a great deal of variability within the VA healthcare system (just as
there is in the private sector) on what and how information is provided to
patients and their families. VA has the authority and will take action to
comply with the Consumer Bill of Rights in this area to ensure more
uniformity in this regard.

A number of forces are now converging which have resufted in VA
examining what information it should provide and how this can be made
more understandable and meaningful to our veterans and their families.
Recently enacted Eligibility Reform legislation, VHA's focus on customer
service, and our ongoing quality management program, are some of the

“major forces which are rapidly bringing information disclosure to the
forefront, as envisioned in the Consumer Bill of Rights.

Under Eligibility Reform, PL 104-262, VA for the first time can provide
needed medical services in the most clinically appropriate setting for
enrofled veterans rather than being constrained by previous restrictions
which placed limitations on care depending on a veteran’s eligibility status.

A brochure has been printed which provides information to veterans and
their families on the requirements under eligibility reform, including priority
levels and enroliment in the VA health care system, the benefits plan, urgent
care and co-pays, where applicable. Information on facility licensure,
certification and accreditation status is available but not routinely distributed.
On measures of quality and consumer satisfaction, VA is a leader in terms
of the information collected and the measures it has developed. In terms of
disseminating quality information, preliminary discussions have been held
with the Foundation for Accountability on developing a "Report Card for VA
Consumers.” For consumer satisfaclion, scores on customer satisfaction
surveys, which have been benchmarked fo the Picker Inslitute, are sent to
each VA facifity. Facilities are required to post this information in public
areas. A customer service standard brochure is also available for
distribution to the public. This brochure contains ten customer service
standards that were published in October 1994 as VHA's “Bill of Rights.”

Information on provider network composition would mean describing the
facilities access points and sharing agreements available within a Network.
Decisions on access to specialists are handled at the local level. The
Consumer Bill of Rights also requires information disclosure for health
professionals. Much of this information, such as education, board
certification and re-certification, is collected but not aggregated by facility or
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certification and re-certification, is collected but not aggregalted by facility
or generally provided to patients and their families. All information on
individual caregivers that is retrievable by name or by any other individual
identifier from a system of records must be reviewed within the context of
the Privacy Act. Other information, which is not so readily available,

includes experience performing certain procedures and measures of
quality and consumer satisfaction.

For healthcare facilities, information should be disclosed on performing
certain procedures and services. Quality and consumer satisfaction
information would be the same as djscussed for Health Plans. The patient
advocate is the focal point for handling complaints. Enrollees are
informed about the role of the patient advocate in the medical facility
sefting.

As a resulf of the Health Care Consumer Bill of Rights, VA established a
Task Force to ensure that alf facilities know where information is located
and that they are responsible for making this information available to
veterans. Information has been developed to go out to field facilities. In
addition, the Deputy Under Secretary approved the Task Force
recommendation to set up a feam comprised of representatives from both
Headquariers and the field to develop a Patient Bill of Rights brochure
template which will provide a consistent and effective means of meeting
the information disclosure requirements of the Bill of Rights.

Choice of Providers and Plans

Consumers have a right to a choice of health care providers that is
sufficient to assure access to appropriate high-quality health care.
This includes:

Provider Network Adequacy

Access to Qualified Specialists for Women's Health Services
Access to Specialists

Continuity of Care

Within available resources, VA provides access to sufficient numbers and
rypes of providers to assure that all covered services are accessible
without unreasonable delay. This is an area where VA will continue fo
focus its energy to improve its performance. it will do this by providing
more and befter access through increasing the number of community-
based outpatient clinics, which now number over 600 and where
appropriate, entering into sharing agreements and provider contracts. It
w.f;H also continue to monitor waiting times for appointments.

t
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Performance measures have been established which focus on the time
patients must wait to get a primary care and specialty appointment.
Marked improvements have been made in these areas and this will remain
a focal point. Access to specialty care is not constrained by policy - retumn
visits are at the discretion of the treating physician and patient. If
specialized services are not available or accessible, provisions can be
made to obtain the services through contracts or on a fee-basis. Because
the VA is a nationwide system, some specialized services, e.g.
. transpiants, are offered at centralized locations. Patients are referred to
these sites as necessary with travel costs paid by VA. To improve
accessibility, VA is opening hundreds of community-based oufpatient
clinics to provide primary care services. VA is actively re-engineering the
entire non-VA provided care program to enhance efficiency and
effectiveness and provide seamiess integration with VA-provided care.
Access to emergency care services 24 hours a day and 7 days a week is
limited by law when using a non-VA facilily (see Part lif Access to
Emergency Services).

Access to Qualified Specialists for Women's Health Services is firmly
established in policy and practice. The Veterans Health Care Act of 1992
authorizes VA to provide gender-specific services to eligible women
veterans, excluding certain services as stipulated by law. This law
mandates that officials shall be designated throughout the VA system to
serve as coordinators of women's services with specific responsibility for
assessing the needs of and enhancing services for women veterans. VHA
Manual M-2 requires each VA medical center to ensure that eligible women
veterans have equal access to necessary medical care for
gender-related conditions, equal to the care male veterans receive for their
gender-related ailments, and to provide appropriate gender-specific
services. The goal is to provide these services in-house to the extent
possible; however, all VA medical centers provide gynecology services by
at least one mechanism in addition to fee-basis, such as consultants,
sharing agreements, contracting, etc. Under the new benefits package,
women veterans are eligible for infertility and maternity services.
Legislation is required if for VA to fumnish care to newboms.

|

Consumers with complex or serious medical conditions who require
frequent specialty care have direct access to qualified specialists. This is
at the discretion of the treating physician and patient. This year VA has
initiated the Primary Specialist training program for subspecialty resident
trainees in over 50 academically affiliated VA medical centers throughout
the country. This program puts an emphasis on training for the expert
healthcare management of chronically seriously ill patients while also
focusing on primary care issues such as health maintenance, disease
prevention, and the provision of comprehensive, coordinated and
accessible care. This approach will eliminate the risk often associated

i
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w.frh coordinating the care between primary care providers and specialists
for ?hronfca!!y ill patients.

At fh:s time, Continuity of Care as defined by the Bill of Rights would not
be an issue for VA. VA does not anticipate having to involuntarily disenroll
any veteran except those who are guilty of enrolling under false pretenses.
If a current specialfy provider is terminated for other than cause, VA will
ensure that there is continuity of care for the veteran.

Access to Emergency Care

Consumers have the right to access emergency health care services
when and where the need arises. Health plans should provide
payment when a consumer presents to an emergency department
with acute symptoms of sufficient severity — including severe pain
— such that a "prudent layperson” could reasonably expect the
absence of medical attention to result in placing their health in
serious jeopardy, serious impairment to bodily functions, or serious
dysfunction of any bodily organ or part.

The Uniform Benefits Package allows emergency care in VA facilities.
The law, however, only authorizes the provision of emergency care
services in non-VA facilities at VA expense for veterans who meet special
eligibility requirements. In addition, there are some authorization
requirements. However, VA may be able to provide emergency care in
non-VA facilities for enrolled veterans through sharing agreements with
local emergency providers. Prompted by both the Bill of Rights and
development of a health care benefits package under the Eligibility Reform
Actjof 1996, VA established a task force to explore options to allow VA fo
provide emergency care services to veterans enrolled in the VA Health
Care system. The task force has developed legislative options that allow
VA to provide emergency care services. These options are now being
reviewed in the FY2000 budget development process. The proposal
assumes that veterans who are currently receiving coverage through
another Federal program, e.g., Medicare, would continue to do so.

Participation in Treatment Decisions

Consumers have a right to fully participate in all decisions related to
their medical care. Consumers who are unable to fully participate in
treatment decisions have a right to be represented by parents,
guzllrdians, family members, or other conservators.

Prévide patients with sufficient information and opportunity to
decide among treatment options consistent with the informed
consent process.

!
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VA clearly meets or exceeds hoth the letier and spirit of this section,

VHA informed Consent Regulations (38 C.F.R. §17.32) and VHA Informed
Consent Policy {VHA Handbook 1004.1) specifically require that all patient
care furmnished under title 38, U.8.C., shafl be carried out with the full and
informed consent of the patient. ?‘he provider must explaln in language
zmdersfazzdabfe fo the patient the procedure of treatment, the expected
beneﬁz’s foreseeable risks, and reasonable alternatives, Additionally,
VHA has issued 8 paper entitied "Ethical Considerations for a Multicultural
Clinical Workforce™ (o make the clinical provider more aware that their
cultural background may effect their communication with thelr patients and
{o be sensifive fo that possibility. VHA has also embarked on an
innovative and ambilious initiative in shared healihcare decision-making.
This is a partnership through which providers enable and encoursge
patients and famifies fo actively participate in alf aspects of heaithcare
decision-making. Various patient education siralegies are being
supported and encouraged in this efforl. Shared healthcare decision-
making wiff be an ongoing activity. This will be accomplished through
continuing administrative aclions, including contracting, if approptiate.

Discuss the use of advances directives with patients and thelr
designated family members,

VHA poficy (M-2, Part 1, Chapter 31} provides a mechanism for advance
diractives, including both living wills and durable power of attomey for
heaith care. VHA poficy specifically slates that competent persons have
the right to direct the course of their own medical care and to determine
for themseives from among lreatment options presented, the course of
treatment which will be administered, including iife-sustaining treatment.
b
Abide by the decisions made by their patients and/or their
designated representatives consistent with the informed consent
process.

Relevant regulation and polficy specifically require that all patient care
furnished under Title 38 shait be carried out only with the fulf and informed
consent of the patient. The patient has the right fo refuse any trealment or
procedure even if it may increase the risk for serious Hiness or death, A
previous IG study showed compliance with the advance diective policy
and concluded that the program operated effectively.

- Disclose to consumers any factors - including method of
compensation, ownership of interest in health care fagilities, or
matters of conscience - that could influence advice or treatment
decisions.
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VA's National Center for Clinical Ethics has eddressed this issue and
published a paper entitled "Professiona! Conflicts of interest for VHA
Chinicians.”. The paper specifically addresses the potential confiict
between the fiduciary duty of clinicians as professionals to grant primacy.
to the interests of their patients and their stewardship obligations as
employees of a fixed-budget healthcare organization, They concluded
zhaf the interest of the patient is paramount. '

Assure that provider contracts do not contain any so-called "gag
clauses” or other contractual mechanisms that unnecessarily restrict
health care providers' ability to communicate with and advise
patients about medically necessary treatment options,

VHA regulations and poficy, as previously referenced, very explicitly state
that any and 8l relevant information must be discussed with the patient as
part of the informed consent process. Because of the importance of this
issue, however, the National Center for Clinical Ethics published a paper
titied “Protection Against Gag Rules: Safegquarding Provider-Patient
Relationship.® The paper states in conclusion thaf anything less than
open, honest and forthright discussion with patients regarding their
treatment options is unethical and unacceptable. The paper was
distributed to all headquarters key staff, Network Directors, and VA
medical facility directors with a coveting memorandum from the Under
Secretary for Health emphasizing the ethical imperstive of full disclosure.

Protect health care professionals from penalties or retribution
- related to advocating on behalf of their patients.

Pearsons obstructing the full disclosure process are subject to penalfies
withint VHA. The previously mentioned "Gag Rule® paper includes &
secﬁz}n on recourses available to healthcare professionals who feel unduly
constrained from providing complete and compmhens:ve information for
aﬁy reason.

Resmat and Nondiscrimination

!

Cmsumem have the right to considerate, respectful care from all
members of the health care industry at all times and under all
cnrcumstances An environment of mutual respect is essential to
mamtam a quality health care system.

Consumem must not be discriminated against in provision of health
care services basad on race, ethnicity, national origin, religion, sex,
age, current or anticipated mental or physical disability, sexual
orientation, genetic information, or source of payment.

H
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As a Federal entity, VA healthcare facilities are govemed by all the equal
opportunity and non-discrimination laws promulgated by Congress. VHA
does not merely adhere fo these laws but incorporates them in the fabric
of its culture. Section 17.33 of title 38 U.S.C. is devoted entirely to
Patients’ Rights. The opening paragraph states: "Patients have a right to
be treated with dignity in a humane environment that affords themn both
reasonable protection from harm and appropriate privacy with regard to
their personal needs.” VHA's first Customer Service Standard is "We will
treat you with courtesy and dignity. You can expect to be treated as the

18t class citizen that you are.” In addition, the Under Secretary for Health
has articulated the core values for VHA. These are respect, trust,
compassion, excellence and commitment. These define the basis of how
VHA employees are expected to treat each other and the veterans we
serve.

i

Confidentiality of Health Information

Consumers have the right to communicate with health care providers
in confidence and to have the confidentiality of their individually
identifiable medical information protected. Consumers also have the
right to review and copy their own medical records and request
ampndments to their records.

|
In the Federal sector, information that is retrieved by an individual
identifier, e.g. a name or social security number, including patient medical
records is protected by the Privacy Act of 1974 (5 U.S.C. 552a). Under
the, Privacy Act, patients have a right to review, copy and request
amendments to their treatment records. Anyone other than the subject of -
the;records is not entitled to access those records unless specifically set
forth in & Privacy Act exemption in an agency system of records notices.
Any person can request access fo agency records under the Freedom of
Information Act (FOIA), however, release of agency records then is
subject to FOIA exemptions, the Privacy Act and other Federal statutes. -
VA-alone has three additional statutes which protect confidentiality. 38
U.S.C. 5701 protects claimants records; 38 U.S.C. 5705 protects QA
records; and 38 U.S.C. 7332 protects drug/alcohol treatment, HIV status,
and sickle celf hemoglobinopathy records.

VHA personnel will receive ongoing instruction on patient rights and
privacy rights and individual responsibility. These educational initiatives
will involve the VHA Office of Employee Education.

Complaints and Appeals

All'consumers have a right to fair and efficient process for resolving
differences with their health plans, health care providers, and the
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institutions that serve them including a rigorous system of internal
review and an independent system of external review.

All VA medical facilities have patient advocates. These individuals are the
focal point to handle consumer complaints and i try to achieve a fair and
equitable resolution of the complaint. The Customer Service Standards
aiso advise veterans and their famifies {o contact their patient advocate or
another member of the medical facility staff if their expectations are not
met. If they cannot resolve their concerns, they are encoviraged to speak
with the faciffty director. There is not a consistent process, including
external review, to deal with clinical decisions. This is w;thln VA's

authority t0 correct.

A more formal avenue including independent external review exists for
velerans and other claimants of VA benefils to appeal eligibility and rating
decisions made by a VA Regional Office or medical center. A claimant
has one year from the date of the notification of a VA decision to file an
‘appeal, The Board of Velerans’ Appeals makes the final decision on
appeals on behalf of the Secretary of Veterans Affairs. A claimant may be
represented by a velerans senvice organizafion, an agent or an afiorney,

A VA claim may be appealed from the Board of Veterans' Appeals to the
Court of Veterans Appeals. This courtis izzdependenf of the Depariment
of Veterans Affairs. Only claimants may seek a review by the court; VA
may ot appeal a BVA decision. The court does not hoid trials or receive
new evidence, It reviews the record that was considered by the Board of
Veterans' Appeals, Either parly may appeal a decision of the cowrt fo the
U.S. Court of Appeals for the Federal Circuit and to the Supreme Court of
the United Stafes.

To address VA compliance with the right of patienls to external reviews of
clinical decisions, the Under Secretary for Health established a Task
Force. The group recormmended that VHA contract with a non-federai

_ external organization to provide independent external reviews and make
recommendations conceming complaints and appeals. This
recermmendation was accepted by the Under Secrefary and by the end of
the year an external appeals process should be in place. As a necessary
part of implementing the external appeals process, the Task Force is
refining and making the infemal complaint/appeals protess uniform
throughout VHA, This work will also be completed by the end of the year.
When this if finished, veterans will have access to easy to understand
information explaining the process for submitting complaints and appeals
o administrative and clinical decisions.
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NUMBERS OF PEOPLE IN THE HEALTH PLAN THAT WOLUILD BE
IMPACTED

The patient prolections would apply to all veterans enrolled in the VA
health care system. Although VA is not considered an HMO, under the
1986 Eligibility Reform Act VA is required to enroll users and to establish a
health care benefils package. Currently there are approximately 3.3
millicn users of the VA system and that number is expecied 1o increase in
FY99

IMELICAT!GNS OF THESE NEW PROTECTIONS
|

Although there will be costs associated with contracting with an external
organization for appeals, specific estimates will not be known until later
this year. The major costs associated with complying with the Bill of
Righis are associated with Emergency Care, Those costs are difficult to
estimate. One of the complicaling factors is that there is no experiential
data to adjust for any cost avoidance from treating a disease process
sarlier in its course as a result of access o emergency room care. The
new protections will apply to all the velerans who are enrolled in and use
the VA heath care system.

CONCLUSION
f

The Health Care Consumer Bill of Rights was camgiet&iy consistent with
the direction the veterans health care system is moving in, All aspects of
'me BOR are important elements in a sysiem that proclaims the delivery of
the Right Care, at the Right Time, in the Right Place. ‘We believe that the
fact that VA has already complied with many of the aspects of the Bill of
Rights contributes to our high level of consumer satisfaction. The goal of
VA is to improve on our customer satisfaction scores and the
implementation of the remaining pmvisions of the Bill of Rights which is
under way will contribute to achieving that goal. The veterans healih care
system — the iarggsz fully integrated health care systeminthe U.S, —
appears to be a microcosm of the larger American health care system with
respect (o quality of care.

[ P -



-
The transformation and guantifiable resulls of the last 3 years show that
VA is indeed in the forefront of the national health care movement. The
initiatives and principles currently in place and being implemented
throughout the VA healthcare system make it 8 model for the rest of the
nation.

;
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Thomas L. Garthwaite, MD
Acling Unider Secretary for Health
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THE SECRETARY OF DEFENSE

WASHINGTOM, THE DISTRICT OF COLLUIMELA

The Vice President .
The White House
Washington, DC 20500

Dear Mr. Vice President:

i

I am pleased o forward to you The Progress Report in Implementing the Paticnt’s
Bif] of Rights at the Departmen: of Defense, The Patient’s Bill of Rights reaffirms many
principles and practices that are an integral part of care in the Military Health System. in
our efforts to comply with the Patients Bill of Rights, the Department has taken steps to
improve access and quality of care for our 8.4 million beneficiaries. These steps include
{a) strengthening of the system-wide appeals and grievance process to guarantee health
care ;:zm{esisionais are making decisions about patient care; (b) promoting the vse of
specialists as primary care managers for women and beneficiaries with chronic diseases,
and {c} ensuring that patients have the right to discuss fully ali treatment options and have
information provided to them regarding financial incentives in our health system.

I believe the Patient’s Bill of Rights has allowed the Department to take an
important step toward providing effective care in a compassionaie environment, I am
confident that the implementation of the initiatives outlined in this report will provide
more opporiunities for our beneficiaries 1o participaie in their health care, and will go a
fong way towards ensuring their confidence in military medicine,

Finalty, the Departmient is committed to ensuring that these initiatives will be
fully implemented throughout the Military Health System by mid- 1999,

i

Sincerely,

!
i
!
|
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Attachment:
As Stated!



L INTRODUCTION

In MNove '*rzber 1097, President Clinton directed the Department of Defense to review the
Military Health Systern {MHS) for compliance with the Patient Bill of Rights. The review
showed that we were in full compliance 10 most areas. :

i
Based on that review, the President asked us 1o focus on improvemaents in three areas:

1. A strong grievance and appeals process

2. Promotion of the use of primary care managers (PCMs) for women, to focus on
providers who have advanced training in women’s health issues, as well as the use of
specialists as PCMs for those beneficiaries with chronic diseases -

3. Ensurin g that patients have the right to fully discuss all treatment options and have
information provided 1o them regarding financial incentives in cur health system

The Military Health Systen: (MHS) is large and complex. There are approximately 8.4
million active-duty and retired service members and their family members eligible 10
receive their health care through the MHS, That care is provided through TRICARE, the -
Department’s program (o integrate the military direct care facilities and networks of
civilian providers info a fully integrated health care system. TRICARE ts a managed care
coneept that allows for full utilization of eur Military Treatment Facilities (MTF)
complemented by regional, at-risk Managed Care Suppori Contracts, which provide for
full benefit coverage to our beneficiaries. Most of our population has three health plan
options that allow for choice from the full range of health delivery types. TRICARE
Prime is our managed care option that offers guaranteed prompt aceess to primary and
specialty health care for those enrolied. Qur active duty personnel, their families, and
retirees zmder the age of 65 and their families have access 1o the program. While the
Diepattment's over 63 beneficiaries are only entitled to space available care in MTFs, the
Clinton Administration has supported and is implementing TRICARE Senior Prime, 2
partnership betweer: Medicare and Dol 1o expand access of these beneficiaries 1o care
within the MHS, ‘

The TRICARE program also provides TRICARE Extra, & preferred provider option
through which most of our beneficiaries may use the TRICARE provider network on a
case-by-case basis, with reduced cost sharing. Finally, TRICARE Standard is equivalent
to what our members knew as CHAMPUS, and is a point-of-service option that offers
full coverage of health care services, with a 20 to 25 percent co-payment for the
beneficiary. Our system still must focus on the mission readiness of our troops, who,
therefore, are enrolled in TRICARE Prime.

}
A Deparument of Defense Directive was prepared to reaffirm our commitment to all of
the provisions of the Patient Bill of Rights. That Directive (DoDD 6000.14) was signed
by the Secretary of Defense on July 30, 1998. A DoD Directive is a broad policy
document that is issued to guide the conduct of the Military Services and other DoD
companents and to assign authority and responsibility for action, A directive is
dissemivated througheut DoD.

]
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After the Directive is signed, the office with policy oversight may, if appropriate. issue a
{}f:;;mmcni of Defense Instruction (DeDl) to govern the implementation, The military
services must comply with the DoDD and DoDl as guidelines for developing service
specific regulations. Mast Directives and Instructions are made widely available by
posting them on the World Wide Web,

The implementation of this Directive is in its initial phases. The newly created
TRICARE Management Activity, which is responsible for oversight of program
operations, is proceeding with implementation in its areas of responsibility. We
anticipate full implementation in mid-1999. As implementation of this directive is still in
its early phias:s, it is not possible to give an exact figure on costs.

L. PROVISION-BY-PROVISION SUMMARY
|
. Information Disclosure

Cobsumers have the right to receive accurate, easily understood information
and some require assistance in making informed health care decisions about
their health plans, professionals and facilities.

MHS patients have the right to receive accurate, ¢asily understood information, and
assistance in making informed healthcare decisions about their health plans, providers,
and facilities. They will be provided accurate, understandable, and timely information
about the TRICARE program. That information includes details of the covered health
benefit, our three heaith plan options, and applicable cost-sharing arrangements. Each
military treatment facility (MTF) must publish a Health Care Provider Directory,
including informatton regarding each provider’s name, degree, licensure, privileging,
board certification and/or re-certification status. The directory is to be upﬁiazed at least
annually, Each MTF is required 1o issue and display in a conspicuous place a "report
card” abezz;z facility performance in key areas,
All plans 2 mé facilities will have dedicated representatives available w fully explain the
information available and help beneficiaries in their healthcare decisions. At each direct
care facility, the Commander provides opportunities for beneficiaries to have direct Input
to health delivery policy by forming a Healtheare Consumer Consortium, Virtually all
MTFs are already in compliance with these provisions.

; )

; ,
MTF and TRICARE network providers and facilities must disclose to patients finangial
arrangements, contractual restrictions, ownership of or interest in health care facilities,
matters of consclence, or other factors that conld influence medical advice or treatment
decisions. TRICARE network provider contracts shall not contain any so-called “gag
- clauses” or other contractual mechanisms that restrict the healthcare provider’s ability to
comrmunicate with and advise patients about medically necessary treatment options. The
MHS shall:not penalize or seek retribution against healthcare professionals or other
health workers foradvocating on behalf of their patients. Implementation instructions
are currer;iﬂ}' in development to ensure consistent application across the MHS,

i
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Choice of Provider and Plans

Consumers have the right te a choice of health care providers that ig
sufficient to ensure access to appropriate high-quality health care.

MHS beneficiaries have the right to a choice of healthcare providers that is sufficient to

- ensure secess o appropriate, high-quality healthcare, TRICARE Prime provider networks
shall provide aceess to sufficient numbers and 1ypes of providers to ensure that all
covered services are accessible within the TRICARE Prime access standards. Active duty
members are enrolled in TRICARE Prime. MHS beneficiaries entitled under law to the
Civilian Health and Medical Program of the Uniformed Services (CHAMPUS) have s
right to choose TRICARE Standard, which permits access to all authorized providers
within guidelines of the TRICARE program.

Provider Network Adequacy - TRICARE Prime access standards include
emergency care 24 hours a day and seven days a week, urgent care within 24
hours, routine primary care within seven days, and specialty care within 30 days.
Priority of care will be given to healthcare evaluations and services related to
fitness for duty or explictt readiness reguirements. TRICARE Prime (DoD’s
managed care option} envollees have the freedom to choose any available primary
care manager {PCM} within the responsible MTF, If no PCM is available within
the MTF, or with the approval of the MTF commander, enrollees have the right to
choose a civilian network PCM. In the case of active duty Service members,
choice of PCMs is subject to readiness requirements of the Militacy Service. The
development of provider networks is a complex and continuously ongoing
process. Networks are currently in place in every TRICARE region with
shortages of a few specialties in some areas, The local Managed Care
Support Contractor addresses these spot shortages with constant oversight
by the regional DoD Lead Agent.

Access to Qualified Specialists for Women’s Health Services » The newly
signed DoD Directive requires the Military Health System to promote the
uvailability of providers who have special training in womesn's health issues to
serve as PCMs for female Prime enrolices. While the elements of this provision

~ arein place in many areas, implementation instructions are currently in
dev010pment to ensure consistent application across the MHES,

Access ta Specialists - Prime enrollees with complex or serious medical
candzimns who require frequent specialty care are authorized direct access to a
{;ﬁﬁhf ied specialist of their choice within the MTF (or, if authorized, in the
civilian provider network). Authorization is granted for an appropriate number of
visits under an approved treatment plan. While the elements of this provision
are in place in many areas, implementation instructions are currently in
development {0 ensure consistent application across the MHS.
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Cf;ntinni(y of Care - Beneficiaries undergoing a course of treatment for a chronic
or disabling condition or who are in the second or third trimester of a pregnancy
who have an involuntary change in coverage of specialty, are, to the exient
possible, able to continuie seeing their current specialty provider for up to 90 days
for through completion of postpartum care). Implementation instractions are
curreatly in development to ensure consistent application across the MHS.,

i
1

Access to Emergency Services

Consumers have the right to access emergency health care services when and
uhere the need arises, Health plans should provide payment when a
consumer presents 1o an emergency department with acute symptoms of
sufficient severily - including severe pain- such that a "prudent layperson”
could reasonably expect the absence of medical atiention to resulf in placing
that consumer’s health in serious jeopardy or seriously impair physical
functioning,

MHS beneficiaries have the right to access emergency healthcare services when and
where the need arises. Emergency services are covered in circumstances where a

“prudent layperson” could mssorxab!y expect the absence of medical sitention would
result in serious health risks. There is no requirement for prcauthortzai:on for gmergency
services.

Beneficiaries are provided information on the location, availability and appropriate use of
emergency services, cost sharing, provisions for civilian emergency services, and
availability of care outside of an emergency department. Healthcare advisory lines are
staffed by nursing personnel 24 hours a day 10 help beneficiaries decide if emergency
care is needed. Access to a PCM 15 available after hours if deemed necessary by the
health advisor. These provisions are currently in place throughout the MHS,

Participation in Treatment Services

Congsumers have the right and responsibility te fully partivipate in all
decisions related to their health care. Consumers who are unable io fully
participate in treatment decisions have the right 1o be represenied by
pa:rents, guardians, family members or other conservators.

MHS beneficiaries have the right and responsibility to fully participate in all decisions
related to their healthcare, subject to readiness requirernents for active duty Service
members, To the extent practical, MTF and TRICARE Prime network healthcare
professionals are expected to provide patients with easily understood information and the
opportunity to decide among treatment options consistent with the informed consent
process. Specifically, providers should:
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13 Iyiscnss all treatment options including the option of no weatment ot all witha
patient in a culturally competent manner.

2) Ensure that patients with disabilities have effective communications with
members of the health system in making such decisions.

33 Distuss all current treatments a patient may be undergoing, including those
alternative treatments that are self-adnunistered.

4} Diiscuss all risks, benefits, and consequences to treatment or nos-treatment.

33 Cive competent patients the opportunity to refuse treatment and to express
preferences about future treatment,

6y Discuss the use of advance directives—both living wills and durable powers of
attorney--with patients and their designated representative, and should abide by
all decisions made by their patients and/or their designated representatives. A
provider who disagrees with a patient’s wishes as 2 matter of conscience shouid
arrange for transfer of care to another qualified provider willing (6 proceed
according to the patient's wishes within the limits of the law and medical ethics.

These provisions are carrently in place in each MTF and are subject to review

by external accreditation agencies such as the Joint Commission for the

Accreditation of Healthcare Organizations (JCAHQO),

Respect and non-discrimination

Consumers have the right to considerate, respeciful care from all members of
the health care system at all Himes and under all circumstances. An
environment of muotual respect is essential to maintain a quality health care
system.

MHS beneficiaries have the right 1o considerate, respeciful care from all members of the
MHS at all imes and under oll circumstances in an environment of mutual respect and
free from discrimination.

‘Consumers must nat be discriminated against in the delivery of health care
services or in marketing and enrollment practices based on race, ethnicity,
national origin, religion, sex, age, mental or physical disability, sexual
orientation, genetic information, or source of payment.

The MHS does not discriminate in the delivery of healthcare services or in marketing and
enrollment practices based on race, ethaicity, national origin, religion, sex, age, menial or
physical disability, genetic information, sexua! orientation, or source of payment, These
provisions are currently in place throughout the MHS.

Confidentialily of Health Information

Consumers have the right to communicate with health care providers in
confidence and to have the confidentiality of their individually identiliable
health care information protected. Consumers also have the right to review
and copy their own medical records and request amendments to their
records.
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MHS beneficiaries have the right to communicate with healthcare providers in
confidence; to have the confiden[ia]ily of their individually identifiable healthcare
information protected, and to review and copy their own medical records and request
amendments to their records. This right is subject to limited exceptions for which there is
a clear ]egal basis. All individual identifiable medical information is protected and its use
is generally restricted for healthcare purposes only, including the provision of healthcare,
payment of services, peer review, health promotion, and quality assurance. Complete
confidentiality of all healthcare information for active duty service members is
suithject to military requirements.

Complaints and Appeals

All,consumers have the right to a fair and efficient process for resolving
differences with their health plans, health care providers, and the institutions
that serve them, including a rigorous system of internal review and an
mdependent system of external review,

MHS beneficiaries have the right to a fair and efficient process for resolving differences
with their healthcare providers, MTF, orf TRICARE contractor, including a rigorous
system of internal review and an independent system of extemal review. When
healthcare services are denied by an MTF or a TRICARE contractor based on a
determination that the services are not medically necessary {including experimental or
investigational), the beneficiary has the right to internal and external appeals.
Beneficiaries with grievances about other specific treatment or coverage decisions have
an opportunity to seek resolution through the MTF or TRICARE contractor. This does
not apply 1o beneficiary disagreements with eligibility requirements, coverage exciusions,
or other matters established by law or regulation or MTF determinations of space
available care

Internal Appeals - Internal appeals include written notification of the decision,
the reasons for the decision, and appeal procedures. There must be timely
resolution, including special emergency time standards and use of credentialed
providers not involved in the initial decision. Beneficiaries receive written
notification of the reconsideration decision, the reasons for it, and the external
appeal procedures.

!

External Appeals - External appeals include reconsideration by the independent
National Quality Monitoring Contractor (NQMC) and appeals and hearing before
the TRICARE Management Activity (TMA). NQMC procedures require

. determinations by appropriately credentialed specialty providers not involved in
the initial decision, timely resolution, and emergency time frames consistent with
Medicare’s appeal process.

Most elements of this provision have been in place since 1990. Implementation
instructions are currently in development to ensure consistent compliance across the
MHS.
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Reneficiaries who have a grievance with an MTF start with an appeal within the MTF. If
the grievance cannot be reselved within the MTF, it is referred for an external appeal to
the NQMUC. If the grievance is not settled to the beneficiary’s satlsfacnz:zzz by the NQMC,
he or she may appeal to the Lead Agent,

Beneficiaries who have a grievance outside the MTF start with an internal appeal w the
manaped care support contractor. The external appeals take one of twa reutes, itis a
factual appeal, it goes from the managed care support contracior to TMA. If it is an
appeal related to medical necessity, custodial care, or Jevel of care decisions, it goes to
the NQMC for peer raview. The NQMC decision can be appealed 0 TMA.

Statistics are available for appeals for Ociober 1, 1997 through June 30, 1998. The
Managed Care Support Contractors received 9926 requests {or reconsideration, 61% of
which resulted in reversals or partial reversals. TMA performed 709 formal reviews of
factual appeals, 13% were fully or partially reversed. The NQMC did 395
reconsiderations for medical necessity, custadial care and level of care determinations,
47% of which to reversal or partial reversal. TMA held 97 hearings for medical necessity,
custodial care and Jevel of care determinations. 34% of which led to reversal or partial
reversal. These statistics do not include cases at the MTFs,

I
- 1HL. NUMBERS OF PEOPLE IN Ti—iﬁ MILITARY HEALTH SYSTEM WHO
WILL BE IMPACTED

Approximately 8.4 million people are eligible for care in the MHS and may be affected
by these provisions. MHS beneficiaries belong o several groups - active duty members,
retired mernbers, and their families. A6l active duty members are enrolled in TRICARE
Prime, the Department of Defense’s managed care program. Care is provided in that
program by the MTFs and by civilian contractors.

Active {izzlzy family members. retirees and their family members may choose to enroll in
TRICARE Prime if they are eligible for CHAMPUS. If they do not choose TRICARE
Prime, they may use a fee for service plan (TRICARE Standard) or use physicians and
other providers from our network at a discount {TRICARE Extra}. Beneficlaries who are
not in TRICARE Prime may use the MTFs on a space available basis. Currently 3.4
million of our 8.4 million beneficiaries are enrolled in TRICARE Prime.

While the effects of the Patient’s Bill of Rights will be most apparent for the TRICARE
Prime beneficiaries and others who use the MTFs, these rights extend to all beneficiaries
regardiess of where they receive their care. Al beneficiaries will receive the protection of
the grievance procedures if they need them. Beneficiaries who are not in managed care
but wheo use neiwork providers may note improvements because of mcrzased attention {0
issues such as involving patients in decisions.

!
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IV IMPLICATIONS OF THESE NEW PROTECTIONS

It is still too early to assess the impact of the Patient’s Bill of Rights in terms of cost. The
.costs of measures such as increasing access to women'’s health specialists and improving
continuity of care are still being determined. Some funds will also be needed to educate
beneficiaries and providers on the provisions in {hc Patient Bill of Rights so that they

understand and use them effectively,

The new provisions in the Patient Bill of Rights will be particularly valuable to women,
persons with chronic diseases and children with special needs.

Implementation is at an carly stage but the initial reaction of beneficiaries, providers and
Lead Agents has been very positive.

V. CONCLUSION

The Patjent’s Bill of Rights reaffirms maoy principles and practices that are an integral
part of care in the Military Health Systern. More importantly. it raises awareness of the
impaortance of these principles as a basis for humane, compassionate and effective care. It
also adds important protections and options for our beneficiaries, We expect that
implementatton of the Patient Bill of Rights will encourage them to participate much
more actively in their care ond increase their confidence in the Military Health System,
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MEMORANDUM TO THE VICE PRESIDENT

L Introduction

This report summarizes the progress that the Department of Labor (the Department) has
made 10 date in implementing the recommendations of the President’s Advisory Commission on
Consumer Protection and Quality i the Health Care Industry (the Comumission) o promote and
assure the quality and value of bealth care and to protect consumers and workers in the health
Care system. '

The Dé;}arzment, through the Pension and Welfare Benefits Administration, is responsible
for the administration and enforcement of Title | of the' Employee Retirement Income Security
Act of 1974 (ERISA). The Department estimates that there are a total of 2.6 million ERISA-
covered group health plans, covering approximately 122 million participants and beneficiaries.

|

On February 20, 1998, the President issued an Executive Memorandum directing the
Secretary of Labor to propose regulations to improve the disclosure of health care benefits
information and to strengthen the internal appeals process for ERISA-covered group health plans.
In conformance with these directives, the Department has exercised its lirmited authority under
ERISA to effectuate, to the extent of its authority, the Commission™s recommendations.

Speaifically, the Department has promulgated two proposed regulations, which were
published in the Federal Register on September 9, 1998.

The first proposed regulation would amend the disclosure requirements applicable to
group health plans to ensure that, consistent with the Commission’s recommengdations, all
participants in group health plans are provided with clear and understandable information about
their rights 1o health care under their group health plans. The second propased regulation would
amend the requirements for benefit claims procedures that employee benefit plans must provide te
participants and beneficiaries. This proposed claims procedures regulation would alter the
standards for benefit claims procedures to provide a more “rigorous system of internal review,” as
recommended by the Commission,

il
i

H

WORKING FOR AMERICA'S WORKFORCE



As described more fully in the Department’s Report to the President, dated February 19,
1998 (the February 19 Report), the Department lacks the statutory authority to implement many -
of the zcccmmenda:zons of the Commission with respect 1o employer-sponsored group heakth
plans beyond the steps the Department hias already taken, ERISA provides uniform national
standards to protect the heaith and pension benefits that employers voluntarily provide for their
workers. It provides for mandatory reperzirzg and disclosure and internal claims appeal
procedures for all employee benefit p ans, and it sets fidugiary standards for all individuals
controfling plan assets. However, since ERISA was primarily focused on pension abuses, it does
not provide extensive standards for health care plans. It is silent, for example, on issues such as
the benefits to be provided by plans, standards for plans, or adequate remedies. As a result, the
Department facks authority to provide health care consumers with rights to choice of providers
and plans, access to emergency care, participation in treatment services, respect and non-
discrimination, confidentiality of health information, and an external system of review of denied
benefit claims. Because of the limited scope of ERIS A itself the Department has no basis for an
exercise of delegated authority in those areas. Therefore, the regulations that the Department has
proposed th response to the President’s directives represent all of the action the Department can
take without new legislative authority,

H

Il. Review of the Department’s Response to the Commission’s Recommendations -
Information Disclosure

*“Consumers have the right to receive accurate, easily undersisod
information and some require assistance in making informed bealth care
decisions about their health plans, professionals, and facilities.”

The Commission called for three types of information to be disclosed to consumers:
information related to health plans, to facilities, and to professionals. The Department, in the
February 19 Report, stated that it had the authority only to impiemezzz those recommendations
relating to health plans, mciudmg plan eligibil zty and the provision of benefit-related information
to participants aﬁd beneficiaries.!

On Sepiami:er 9, 1998, the Department published in the Federal Register proposed
amendments to the regulations governing the content of the Summary Plan Description at 29
CFR. 2520.102-3. These regulations describe the information required to be included in the
summary plan description (SPD) that must be provided by all employee benefit plans to
participants and beneficiaries, The SPD is the primary vehicle under ERISA for communicating
information to participants and beneficiaries about their rights, benefits, and obligations under
their employes benefit plans.

' Accordingly, the Department does not have the authority to implement the
Commission’s information disclosure recommendations with respect to health facilities or health
professionals and has taken no action in that respect. :
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The pfépcsed amendment would clarify the extent to which group health plans must
disclose in their SPDs relevant information falling within the specific categories of information
identified by the Commission a5 necessary to ensure that all participants and beneficiaries, without
regard to whether they are covered by a Federally qualified health maintenance HMO, are
provided adeguate healih plan informaton. The proposed amendment provides that the SPD fora
group health plan must include specific information concerning the following subjects
denominated by the Commission: benefits and Iimits on coverage, the extent to which preventive
services are covered, whether, and under what circumstances, coverage is provided for existing
and new drugs; whether, and under what circumstances, coverage is provided for tests, devices,
and procedures; provider network composition; coverage of out-of-network services; conditions,
if any, for access to speciality medical care; conditions, if any, applicable to urgent care; and
preauthorization and utifization review procedures. In addition, the proposal would eliminate the
existing special treatment provided for SPDs of group health plans that provide benefits through a
Federally qaai;é’ ed HMO. Elimination of this special treatment would ensure that all group health
plan pamcz;}azzzs and beneficianies receive the same information, regardless of the type of health
provider chosen by the group health plan.

The proposed amendments coustitute a rulermaking that is subject to a period of public
notice and comment, as required under the Administrative Procedure Act, That comment period,
originally set to ¢close on November 9, 1998, is being extended to December 9, 1998, This
extension is being granted in response to numerous requests for additional time to prepare
~ comments on the Department’s proposed benefit claims regulation {(see below). Inasmuch as the
two proposals are refated, it was judged appropriate 1o extent the comment penods on both
proposals, Foliomng the close of the notice and comment process, we will work to adopt final
rules in this ares as soon as possible, taking into account public comments on the proposals.

Choice of Providers and Plans
Provider Network Adequacy
Aceess to Qualified Specialists for Women's Health Services
Access to Specialises
Continuity of Care
i
“Consumers have the right (¢ a choice of health care providers that is
sufficient to ensure access to appropriate high-guality care,”

The Commission asserted that bealth care conswumers should have a right to a choice of
health care providers that is sufficient 1o ensure access to appropriate high-quality care. The
Depanment responded in its February 19 Report that, inasmuch as ERISA does not require group
health plans to provide any particular health benefit or service, the Department does not have the
statutory authority to impose such a requirement on group health plans through regulations,
Accordingly, it has been unable 10 take any regulatory action to implement this recommendation.

i
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As noted in the February 19 Report, the Department has, however, issued interpretive
guidance articulating the duty of care of fiducianes of plans who have discretionary authority to
select health care providers for their group health plans. Sge DOL Letter to Diana Ceresi (Feb.
19, 1998). The Department has stated that such fiduciaries must take quality into account in
selecting health care service providers. Fiduciaries must consider the seope of choices and
qualifications of medical providers and specialists available to participants, the ease of access to
medical providers, the extent to which internal procedures provide for timely consideration and
resolution of patient questions and complaints, enrcllee sansfaction statistics, and rating or
accreditation of health care service providers by independent services or state agencies.

Access to Emergency Care

“Consumers have the right to access emergency health care services when

and where the need arises.”

The {Zm;zmission stated its belicf that health care consumers should have the right 1o
recelve emergency services when and where such a need arises and that health plans should be
required to provide payment for appropriate emergency services. The Commission endorsed the
use of & “prudent layperson” standard in determining whether emergency services are justified,
The Department, in the February 19 Report, explained that, as ERISA does not require group
health plans to provide any coverage for any particular services, including emergency health care
services, the Department has no authonty to impose such 2 requirement. Accordingly, the
Department has been unable to take any regulatory actien to effectuate this recommendation.

-

Participation in Treatment Decisions

“Consumers have the right and responsibility to fully participate in all
decisions related to their health care. Consumers who are unable to Tully
participate in treatment decisions have the right to be represented by
parents, guardians, family members, or ofher conservators.”
i
The Commission endorsed the proposition that health care consumers should have the
right and the responsibility to participate fully in treatment decisions, either directly or through
representatives, such as parents, guardians, family members, or other conservators. The
Departmest, in the February 19 Report, pointed out that it is unable to effectuate this right
because ERISA does not require or otherwise address patient participation in treatment decisions,
and the Department therefore does not have the statatory authority to create this right on behalf
of participants and benceficianies in group health plans.
1 : *
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Respoct and Non-Discrimination

*Consumers have the right to considerate, respectful care from all members
of the health care system at all times and under all circumstances.”

!

The Corzxzmssron adopted the view that health care consumers should have a night to
considerate, respectful care, free from discrimination, from ali members of the health care system.
This right, according to the Commission, should include the right not to be discriminated against
on the basis of race, ethnicity, national origin, religion, sex, age, mental or physical disability,
sexual orientation, genetic information, or source of payment. As explained in the February 19
Report, inasmuch as ERISA does not specifically prohibit or otherwise address discrimination in
the delivery or marketing of health care, the Diepartment is without statutory authority to
implement this broad right through regulatory action, However, ERISA does prohibit, through
provisions added by the Health Insurance Portability and Accountability Act of 1996 (HIPAA),
group health plans from establishing eligibility or contribution rules that discriminate against
individuals on the basis of health-related factors, including health status, medical condition,
disability, genetic information, and evidence of insurability. The Department, in conjunciion with
the Departments of the Treasury and Health and Human Services, intends to issue in 1999 interim
final rules (providing a penod for notice and public comment) that will fully implement this
nondiscrimination provision. These rules will provide substantial protection against discrimination
on the basts of health-related factors 1o participants and beneficiaries in group health plans |
covered by ERISA.

Further, the Department has issued interpretive guidance, described above, concerning a
plan fiduciary’s duty to consider quality of care in selecting service providers. This duty would
include consideration of the extent to which the provider treats participants and beneficiaries fairly
and respectfully.

|
Confidentiality of Health Informution

“Caonsumers have the right to communicate with health care providers in
confidence and to have the confidentiality of their individually identifiable
health care information protected. Consumers alse have the right to review
and eopy their own med ical records and request amendments to their
records.”

The Commission stated that health care consumers should have the right to communicate
with their health care providers in confidence and 1o have the confidentiality of their medical
records protected. The Department, as explained in the February 19 Report, does not have the
statutory authority to implement this right through regulations because ERISA does not prescribe
any standards relating to the maintenance of confidentiality in panem -health provider
relationships.



The Deéaﬂmeat’s guidance concerning fiduciary duty to select providers, described
above, includes the directive that fiduciaries consider the extent to which heatlh care providers
maintain internal procedures that protect patient privacy.

Further, the Department assisted the Department of Health and Human Services in
prepanng a report, required by HIPAA, that recommends standards for providers with respect to
-privacy of certain health care zszfnrmat;en afzd the apphcatwﬁ of such stanéarés to ISRISA-cmered
group health plans. This report, Cs ntial _ | olg ke
vaas issued by the Bepartment af}:ieahh and Human Scrvtces in Se;&tember 1957,

Complaints rmfi Appeals’
Inmternal Appeals

“All consumers have the right to a fair and efficient process for resolving
differences with their health plans, health care providers, and the institutions
that serve them, including a rigorous system of internal review . .. .”

The Commission recommended that all bealth care consumers should have the right to a
fair and efficient process for resolving differences with their health plans, health care providers,
and the institutions that serve them, including a rigorous internal review process. The Department
has promulgated a proposed regulation, published in the Federal Register on September 9, 1998,
that would amend the Department’s benefit claims regulation at 23 C.F R, 2560.503-1, inter alia,
1 strengthen the claims procedure requirements apphicable to group heaith plans

The proposed regulation would establish new standards for the processing of group health
and disability claims, In particular, the proposed regulation should require more timely decision-
making, more complete disclosure with respect to procedural rights, fuller explanations of benefit
decisiong, and better access to plan records relevant to decisions. Group health plan decisions
generally would be required to be resolved within 15 days (30 days for appeals of denials).
Dizability claims would have to be decided within 30 days (60 days for appeals of derials). The
propased regulation would also improve the standards.for review of benefit denials by requiring
review decisions to be made by an individual different from, and not subordinate to, the initial
decision-maker, by requiring plans to permit cleimants to submit and have considered additional
evidence on appeal, and by requiring reviewers to consult appropriate medical professionals on
questions involving medical judgment.

The propesed regulation would also require group health plans to provide an expedited
claims process for claims involving urgent care, e.g., claims with respect to which the application
of the 15-day period prescribed for non-urgent claims could seriously jeapardize the health of the
claimant or cause the claimant severe unmanageable pain. Under the expedited schedule, benefit
decistons would be required to be made within not more than 72 hours and to be communicated
by the most expeditious means.
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The {}epanmenz s proposal to amend its benefit claims procedure regulation z‘cspoaﬁs
directly to many of the Commission’s concerns, Jt has been promuligated as a proposed
regulation, subject to 2 perind of public notice and comment. That period, which was to close on
November 9, 1998, is being extended an additional 30 days, until December 9, 1998, in response
1o numerous requests for additional time to consider the propesal and to prepare comments. The
Department anticipates receiving a large volume of comments in response to this proposal, which
mmakes significant changes to current reguivements. Following the close of the notice and
comment process, the Depariment will work to produce a final rule as soon as possible, taking
into account public comment on the propasal.

. Externat Appeals

“All cez}snmcrs have the right to a fair and cfficient process for resolving
differences with their health plzms, health care providers, and the institutions
that serve them, ;m!udmg a rzgamus system of internal review and an

eprende ¢ ; cvigw”  [emphasis added]

The Commission also advacated, as part of the right to a fair pracess for resolving
disputed between health care consumers and health care providers, the creation of an independent
system of external review. Inasmuch as the Department, as described in the February 19 Report,
has no statutory suthority to create such an external review process for benefit claims under
group health plans covered by ERISA, the Department has been unable to take any adminstrative
action o advance this goal.

[I. NUMBERS OF PEOPLE AFFECTED BY THE DEPARTMENT'S ACTIONS

ERISA provides standards for all “employee benefit plans,” that is, all plans, funds, or
programs established or maintained by employers for their employees, or by unions for their
members, 1o provide certain enumerated benefits, among which are group health benefits. The
regulations that the Department has proposed make no distinction on the basis of the nature of the
health care provider that a plan chooses to provide group health benefits. Thus, all actions taken
by the Department with respect to the Commission™s recommendations will affect all group health
plans, whether they provide benefits through HMOs or otherwise (through insurance or by direct
payment of the-employer’s assets).  1f the Department’s proposed regulations are finalized in their
current form, they will provide protections equally to all pasticipants and beneficiaries of group
health plans, regardless of the nature of the health care provider.

The Department estimates that there are a total of 2.6 million ERISA-covered group
health plans, covering approximately 122 million participants and beneficiaries, all of whom would
be affected by these regulations. Of these, approximately 39 million are enrolled in HMOs, 36

million in PPOs, 22 million in POS plans, and 26 million in fee-for-service plans.
f

3
:
t.
b
I



i
1

H

H

IV, IMPLICATIONS OF NEW PROTECTIONS

The Department believes that the proposed regulations will be of great benefit to
participants and beneficiaries.

In par, the proposed regulations respond to problems raised by participants and
beneficiaries {(and their represematives) that came 1o the attention of the Department as a result of
its publication in the Federal Repister, on September 8, 1997, of a Request for Information {(RFI)
asking for public comment on whether, and to what exient, the currently effective benefit claims
reguiation should be revised. In response to that RFI, the Department received over 90 comment
letters from representative segments of the interested public. Although the majority of
commenters representing emplovers and benefit administrators did not recommend amending the
current regulation, the majority of commenters representing participants and beneficiaries asserted
that problems clrrently exist in the processing of benefit claims, including excessive delays in
decision-making, inadequate disclosure, and questionable review practices “

Under the proposed regulations, those problems will be remedied. Participants and
benefictaries will better understand their rights under their plans, and they will be better assured
that those rights will be honored. The Department expects that the proposed regulation will
smprove the accuracy of claims determinations, with the result that some claims that would have
been denied will instead be approved, either immediately or upon appeal. In addition, some
¢laims that would have been delayed will be approved more quickly. As a result, same number of
seripus in}u:ies will be averted. When claims are inappropriately delayed or denied, participants.
and beneficiaries sometimes delay or forge medical treatmment and as a result fall victim to
avoidable injuries or even death. The cost of such injuries, which currently falls primarily on the
participants and beneficiaries themselves, can be far larger than the cost of claims for coverage eﬁ'
the forgone medical treatments. By improving the accuracy and timeliness of claims
determinations, the proposed regulations will avert some of these costly and avoidable injuries.

The i}eb artment has just recently published the proposed regulations and has not yet
received any substantive public comments on the specifics of the proposals. Onge the Department
has completed the notice and comment period on its proposed regulations, it will have a more
accurate view of the public support for these specific changes. Although the proposals respond to
comments received from the public in response o the RFI published in September, 1997, at this
time, it is not possible to judge the extent to which outstde parties endorse these specific
regulatory eﬁ’az‘ts.

There are no data available on the current incidence of delayed or inaccurate ¢laims
determinations or resaltant | injuries ta participants and beneficiaries. Therefore, the Department
was unable 10 quantify the dollar value of the improvements in the accuracy and timeliness of
claims determinations expected under the proposed regulations.



The Department did, however, umdertake to estimate the administrative cost to plans of
upgrading their claims procedures and SPDs to comply with the propesed regulations,  Assuming
that all plans came into €0 mpliance with the proposed regulations’ requirements no later than the
year 2000, the added administrative costs would peak that year at approximately $2.75 per
participant per year, or less than 23 cents per month and less than one-tenth of one percent of
total annual ERISA health plan costs. These costs include one-time, start-up costs of coming into
compliance. The ongoing cost in later years would be lower, amounting 1o approximately $0.56
per participant per year, or about one-one-hundredth of one percent of total annual ERISA health
plan costs,

V. CONCLUSION

The Department will proceed expeditiousty with the adnunistrative steps necessary to
bring the proposed regulation into final form. That will include a period of notice and comment
and a period for deliberations and possible revisions of the proposals to respond to the comments.
The Department is confident that its new regulations, which will govern alf group health plans

“sponsored by private-sector employers, will improve the quality of health care available (o
participants and beneficiaries in group health plans and will increase these individuals’ confidence
mn the rehability and availability of their health care benefits. Although recognizing its limited
junisdiction under current law, the Department hopes that its rules, within their narrow scape, will
serve as models for other reform efforts to improve the quality and availability of health care to
other sectors of the public.

While these contemplated reforms will significantly improve the protections provided by
ERISA, they stop short of fully implementing the Commission’s Bill of Rights. Because the
Department lacks the authority under current law to do more, these reform measures do not
include any requirement, as recommended by the Commission, for an external review of plan
decisions. Nor do they alter the deferential standard of review applied by the courts in reviewing
plan decisions. The absence of any independent, de novo review for claims determinations is &
serious weakness in the protections offered by the existing statutory scheme.

Moreover, stronger remedies are needed to assure compliance with the enhanced
protections adopted in the proposed regulations. Under current law, when a consumer suffers
harm due to wrongful delay or denial of a claim for health care benefits, ERISA only provides for
payment of the benefit itself, the claimant cannot recover any additional medical costs or other
compensation. * As a result, a plan fiduciary who fails to assure compliance with the requirements
of these regulatory reforms will not be fully accountable to the individual participant for that
failure. If the plan’s delay in providing a decision, of recalcitrance in providing critical
information, causes injury, the participant has no legal recourse, and the responsible fiduciary
suffers no consequences,
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As our system is currently congtituted, also, there is nio disincentive to applying harsh and
arbitrary guidelines for the initial demal of care and no incentive to assure that the initial claims
determination is fair. The wrongly denied claimant who is injured can never seek compensation
for injury while his case is pending, and the discouraged participant with 4 meritorious claim
represents pure savings to the managed care entity. Thus, under our current system, there s a
strong financial incentive to delay in providing medical treatment because the only remedy that a
plan will have to ultimately provide is the benefit itself that was previously denied. Only remedial
legislative action can change these results.
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PATIENTS’ BILL OF RIGHTS ACTIONS

ACTION

STATUS

CBO: Releasing the numbers scoring the
Dingell/Ganske/Kennedy legislation.

This/next week. Possible POTUS
statement, ’

HHS: Implement regulations that bring Medicaid into substantial
compliance with all of the major elements of the “Consumer Bill
of Rights,” including access to specialists and improved
participation in treatment decisions, by no later than next year.

Late July/early August.

VA: Implement a sufficient external appeals process is
throughout the Veteran’s Health System.

Late July.

DOD: Assurc access to specialists for beneficiaries with chronic
medical conditions; implement strong grievance and appeals
rights consistent with the “Consumer Bill of Rights” throughout
the military hezlllth system; and promote greater use of providers
who have specialized training in women’s health issues.

Possibly late July -- confirming
status. Might have to do some of
these scparalely..

OPM/DOD: OrPM will issuc final regulations to prohibit practices
which restrict physician-patient communications about medically
necessary treatment options. Do) will issue a policy directive to
ensurc that all patients in the military health system can fully
discuss all trcatments options. This includes requiring disclosure
of financial incentives to physicians and prohibiting “gag clauses”

Early August -- could do in
conjunction with DoD anti-gag
provisions.

OPM: Announce that over 300 private health plans have agreed
to come into compliance with the patients’ bill of rights as a
condition of participation in the Federal Employees Health
Benefits Program, including access to specialists, continuity of
care, and access to emergency room services, that will be
implemented this year.

Early September

;
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THE WHITE MDUSE
WASHINGTON

March 10, 1958

MEMORANDUM TO THE PRESIDENT
|
FROM: Chrig Jennings
SUBJECT: Upcoming Patients’ Rights/Quality Events and Lewslalton

e Ioha Podesta, Rahm Emanuel, Bruce Reed, Larry Stein, Elona Kagan

On }?“z*ié:zzy, vou are scheduled to receive the Quality Commission’s final report. Next
Tuesday, the Demaocrats are unveiling their “Patients” Rights” bill. Both of these events have
potential to positively or negatively affect our chances of enacting strong consumer protection
legisiation this vear. This memo outlines the reasons why and seeks vour final decision on the
advisability of appearing with the Democrats when they introduce their bill.

Background
1

The proépcct of achieving a “Patients” Rights” legislative victory has been significantly
enhanced over the last few weeks. Your Executive Memorandum directing all agencies to come
into virtual compliance with the Quality Commission’s Consumer Bill of Rights, your well-
recelved speechito the American Medical Association, today’s New York Times editorial praising
your approach to the patients’ bill of rights, and Speaker Gingrich’s acknowledgment yesterday
that consumer protection legislation will likely pass the Congress this year have positioned you
extromely well on this issue. In addition, the House Republican Health Task Force {Hastert,
Thomas, Bliley,'etc.) has indicated that they will work with us in coordinating the development
of legistation aslong as we do not “overly politicize™ this issue,

Final Quality Commission Meeting and Report

The Quality Commisston’s final report presents a good opporiunity o build on the
momentum you have achieved through your endorsernent of their "Consumer Bill of Rights.”
The sccond part 'of their work product -- those recommendations dealing with quality standards -
are non-controversial, new measures designed improve health care quality. Your endorsement of .
the Commission’s recommendations will be widely praised because there is a strong belief that
developing evidence-based health care standards have great potential to improve quality and
constrain costs. However, partly because these recommendations are relatively non-
controversial, the news most likely to be reported will be the fact that the Commussion did not
achieve consensus on an enforcement mechanism for the patient protections.  Although they
were not axpaa:z&i i¢ reach consensus, the press will ikely use this (o underscore the contraversy
surrounding this issue (further detailed below )
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Pemocratic Leadershlp s “Patients’ Bill of Rights”

Your “Patsents Bill of Rights” serves as the foundation for the Democratic Leadership’s
bill. However, their legislation adds provisions that the business commumity, and in a number of
cases the elite validators, would oppose because they belicve they arc excessively regulatory and
costly, For exarr‘nple, it includes a number of mandated benefits such as requining health plang to
offer a mandatory point-of-service option, and to cover breast cancer reconstructive surgery and
all clinical trals.

Whitle CBO has yet to score any of these addttzonal provisions, some could prove o be
quite costly. Fc:r example, the initial estimates by the HCFA actuaries assume that applying the
bill's provision to cover all clinicai trials to Medicare and Medicaid - generally consistert with
your previous efforts to bring all Federal health plans in compliance with any vew privdte sector
requirements -= would cost. Medicare approximately 3 billion aver five years and Medicaid $4
billion over five years. Any costly scores from CBO would no doubt lend credence to criticisms
that a patients’ bzI of rights weu%d merease health care costs and, as a consequence, increase the
number of umrzsezeé >

!

The most controversial provision in the Democratic bill 1s the enforcement mechanism
that rehigs on staie~based legally enforceable remedies. The Administration has consistently
stated that patzem protections must be assured but has vet to take an official position on the best
enforcement mézzhamsm The business community strongly opposes this approach. arguing that
the tnal %awyez”s will use this new opening to sue and significantly increase health insurance
costs. Because of their fear of this provision, some within the business community suggest that
its very existence would leave them no other choice but to drop coverage. Although they are
significantly ijersiaiiz}g the case, their opposition would be formidable,

i

That being said, the Democrats’ bill will be popular among most providers, physicians,
and consumers who strongly support remedies, and some of the bill’s mandatory benefits will
have broad appeal. Moreover, the Democratic leadership strongly desires your participation in
the event. Finally, not-withstanding Republican, business, and the elites’ opposition to & number
of the bill’s prﬂ%’isions that go beyond the patients’ bilt of nghts, they are liksly to be popular
among the general public and could potentially be helpful in developing outside public pressure
forabill, = i

Conversely, standing with the Democratic leadership does carry real risk, First, because
CBO has not scored the Democratic Leadership’s enforcement provision and other controversial
provisions, takihg {or suggesting) a position of support before this analysis is complete would be
ill-advised. In additmn some within the Republican leadership who are currently indicating their
wllllngness {0 work with us on a bill may be alienated by their almost inevitable perception that
we are pollt1c1§1ng this issue. Finally, a perceived endorsement by you of the Demaocrats” bill
will guarantee 2 higher level of scrutiny and well-funded opposition by the business community,

¥
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Recommendation

DPC believes that it m'ay be difficult for your attendance at the Democrat’s unveiling on
Tuesday to be perceived as anything other than unqualified support. We are particularly
concerned about the tack of cost estimates of the bill. Finally, we believe that it has great
potential to hamper the relationship we are trying to build with those Repubiicans who have
indicated their interest in passing a bill in this Congress.

Although recognizing the possible risks. your political and communications advisors
believe that you can lend your support without giving an all-out endorsement. They believe that
it is very important that you respond to the Democrats’ desire for a unity event and belicve that it
has the potentizlll to increase outside public pressure for Congressional action.

|

Regardless of your decision, we all agree that if you do choose to go, the language you
use will be critically important to both sides and will have to be carefully formulated. In
addition, we will need to work closely with Larry Stein to give the heads up to those .
Republicans, particularly on the House side, who wiil be distraught about your close link to the
Democratic bilil. '

1
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' THE WHITE HOUSE
WASHMINGTON

: i‘;:zbwar}* 19, 1598

HEALTH CARE CONSUMER BILL OF RIGHTS EVENT

k DATE: February 20, 199§

LOCATION: Holiday Park Multiservice Senior Center
BRIEFING TIME: 9:15am - 945 am

f EVENT TIME:  10:30am-1(:30 am

" FROM: Bruce Reed/Chris Jennings

PURPOSE

To highlight vour leadership in bringing the Federal Government health plans into
compliance with the Health Care Consumer Bill of Rights (“Patient Bill of Rights™) and
your cgmmiimenl to making sure every American is afforded these nights.

{
You will be taking the following actions: (a) receive a report from the Vice President on
the mzi'rem status of compliance within the federal svstem with the commission's
recommendations: {b} sign an Executive Memorandum directing all Federal health plans -
~ which serve aver 85 miilion Americans -- to come into compliance with the Quality
Commission’s Patient Bill of Rights: and {¢} re-issue your challenge to Congress to pass
legislation that assures these patients’ rights for Americans in private health plans.

BACKGROUND

You will be making remarks t0 approximately 150 senior citizens, representatives from
health care groups, and federal employees. The center serves on a daily basis
approximately 300 Montgomery County residents over 55 years old. The center provides
a mulititude of services, inchuding: educational programs, recreational, wellbeing and
physical fitness, and a computer training program. The center is particularly strong in itg
health programs, which it provides in partnership with the Washington Hospital Center.
Screening for blood pressure, diabetes. prostate cancer are some of the services provided,

Y{m mli receive a report from mc Vice Presuient that shows that all of 1he Fedem health
programs including Medicare, Medicaid. Indian Health Service, the Federal Employee
Health Benefits Program, the Department of Defense Military Health Program, and the
Veteran's Health Program are or will be in ccmplzame with the Patient Bill of Rjghts
Eiecause the Federal health plans are already largely in compliance their experience
ilfustrates that implementing consumer protections 1 help Americans navigatea
changing health care system, can be done without excessive costs or regulations.

|
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’You wi il szgn an Executwe Viemorandum that does thetollowmg

{. Directs HHS To Take Admiaistrative Actions To Ensure That Medicare Comes
Into Compliance With Rights, Including Access to Specialists By Next Year,
Medicare currently has in place a number of consumer protections. including an internal
and externsl appeals process. In 1997, HCFA issued a clanfying letter explicitly
prohibiting so called "gag clauses™ 1o restrict physician-patient communication about
medically necessary treatment options and a 1996 letier that forbid financial armangements
that cz’suse providers to limit necessary services. However, there are certain prowcnons,
such as access to specialists, and improved participation in treatinent decisions. which are
not currently guaranteed. You will direct HHS to issue directives in these and other areas
by no later than next year 1o bring Medicare, which serves 38 million older Americans
and people with disabilities, substantially into compliance.

%

I)irects%HCFﬁ To Take Administrative Actions To Assure Greater Compliance for
ng& Including Access to Specialists, By Next Year. Similar to Medicare, you
will direct HHS 1o issue directives to bring Medicaid -- which serves 36 million
Americans -- into substantial compliance with the Patient Bill of Rights by no later than
next vear, These include ensuring that Medicaid benefictaries are assured acoess to
specialists and improved participation in treatment decisions.

Directs HCFA To Immediately Send Letter To States To Easure That Emergency
Room Services Are Covered. You will direct HCFA to immediately notify states
emergency room services are covered.

2. Directs the Federal Employees Health Benefits Program (FEHBP) To Ensure
350 Participating Carriers Come Into Compliance With the Bill of Rights By Next
Year. You will direct OPM, which manages FEHMBP and serves 2 million people. to
notify all 350 participating carriers that they must come into compliance with the Patient
Bill of Rights, particularly with regard 1o access to specialists, continuity of care, access
to emergency room services. You will aigo direct OPM 1o work with vach participating
carrigr to ensure they comge into full compliance with the Patient Bill of Rights by the end
of next year. OPM issues a call lexter pach March which sets forth FEHB Program and
policy changes. To meet this directive, this year’s letter will specifically address new
expectations for participating carriers in areas such as, access to specialists, comtinuity of
care, disclosure of financial incentives, and aceess (o emergency room Services. .

!
Directs OFM to Publish New Regulations Prohibiting “Gag Clauses.” You will
direet OPM to publish a regulation in the next three months to ensure that gag clauses,
which restrict physician-patient communications about medically necessary treatment
apzionsjn{)t be a part of any provider agreement that includes FEHBP enrollees.

3. Brings Veterao’s Health Programs Into Compliance With the Bill of Righis
Through A Series of Policy Directives. You will direct the VA to use administrative
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< authorily (0 ensure that an internal and external appeals process is in place consistent with
the bill of nghis and 10 1ssue a new direetive 10 ensure that VA consumers have sufficient

information -- consistent with the information disclosure recommendations in the Patient
Bill of Rights, The VA already assures many protections, such as access to specialists.
This new actions will bring the VA system, which served 3 miilion veterans in 1997
aloneg, 2;1 virtual compliance with the Patient Bill of Rights.

&, Brings Military Health Service Into Compliance Through A Sertes of Policy
Directives and Contractus! Modifieations. You will direct DOD, which serves 6
million Americans 10: {1) establish a strong grievance and appeal right for beneficiaries
who have been denied by managed care companies that are in contract with the Military
Health System: {2) to issue a directive 1o promote greater use of providers who have
specialized fminiﬁg in women’s health issues to serve as primary care managers for
female bwﬁf icinries; and (3} to issue a directive 10 ensure that this policy is being fully
Im;}iamamed throughout the military health system. These actions, to be complesed by
this fall, will bring the Military Health System in substantial comphiance with the Patient
Bill of Righus.

. l}ir‘éets the Department of Labor To Comply to the Extent Possible By Ensuring
Adequate Information Disciosure and Strengthening Internal Appeals. Dol is
responsible for the administration and enforcement of the Employee Retirement Income
Security Act (ERISA) which governs approximately 2.5 million private sector health
plans, that cover about 123 million Americans. However, ERISA focuses primarily on
the penf‘;ﬁi{m abuses and does not provide extensive standards for health care plans. Asz
consequence, the Department of Labor has little to no ability to ensure that ERISA-
covered henlth plans has sufficient consumer protections. You will direct DOL 10
improve information disclosure rights and strengthen the internal appeals process for all
ERISA plans, consistent with the Commission’s recominendations, this spring 1o ensure
that decisions regarding urgent care are resolved within not more than 72 hours and
generally resolved within 15 days for non-urgent care by this spring.

I ast Nmember, you dlrected 2 review of the heaith care programs admmzszez‘cé ;méz‘cr
overseen by the Federal government to assess the extent to which they are in compliance
with the Patient Bill of Rights recommended by the Quality Comrnission. This report,
which you are formally being presented with through the Vice President, underscores that
the Federal government is well on its way to coming into full compliance with the
consumer protections and can serve as strong models for health plans in the private
sector. However, the Department of Labor which oversees the law that governs private
sector plans, reported that Federal legislation is needed to ensure patient protections in the
private sector. To assure these protections, Congress must act to pass a Patient Bill of
Rights this vear.
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Bruce Reed
Chris Jennings

The Vice President

Beth Layton, Vice Chair of the Holiday Park Advisory Council

Marty Wish, Father whose son was demied emergency room care

Dian Bower, Spouse of Army service man, who has recently suffered a brain wmer but is
successfully being wreated under the military’s managed care plan. She also served for
13 vears in the Ammy.

PRESS PLAN

Open Press,

H

SEQUENCE OF EVENTS
!

- You s;’iii be announced onto the stage accompanied by the Vice President and stage
participants,

- Beth Layton, Vice Chair of the Holiday Park Advisory Council, will make welcoming
remarks and introduce Dian Bower, spouse of Army service man.

- Dian Bower will make remarks and introduce Marty Wish, father of son denied

cmcrgency room coverage.

- Mar‘ty Wish will make remarks and introduce the Vzce President,

- The Vice President will make remarks and introduce you. {*He will present you with
the Report on Consumer Protections in federal health plans )

- You will make remarks.

- You will then take your seat at the signing table on the stage You will invite stage
participants and a group of senior citizens seated in the front row to join you as you sign
the Executive Memorandum, K

- You wzii sign the Executive Mcmcrandum

- You will then work a ropeline and depart.

Remarkfts Provided by Speechwriting.
ATT&%:HMENTS
- Summary of the Commission’s Consumer Bill of Rights and Responsibilities.

I
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PATIENT BILL OF RIGHTS AND RESPONSIBILITIES

E

The Patient Biii of Rights consists of the following rights and responsibilities:

F

3

{1 Access to Accurate, Easily Understood Information about consumers’ health plans.
facilities and professionals to assist them in making informed health care decistons:

2} Chowe of Health Care Providers that ¢ sufficient to assure access 1o appropriate high
quality care. This right includes assurmg consumers with complex or serious medical
conditions access 1o specialists, giving women aceess o qualified providers to cover
routine women's health services, and providing access to continuigy of care for consumers
who are zmdergeing a course of treatment for a chronic or disabling condition;

{3 ﬁccess to Emergency Services when and where the need arises. This provision requires

: health p!ans to cover these services in situations where a “prudent layperson” could
reasonably expect that the absence of care could piace thetr health in serious jeopardy,
3

(4)  Participation in Treatment Decisions including requiring providers to disclose any
incentives, financial or otherwise -- that might influence their decisions, and prohibits
*gag clauses” which restrict health care providers” ability to communicate with and
advise patients about medically necessary options;

(5)  Assurance that Patients are Respected and Not Discriminated Against, including
discrimination in the delivery of health care services consistent with the benefits covered
in their policy based on race, gender, ethnicity, mental or physical disability, and sexual
orientation;

(6)  Confidentiality which assures that individually identifiable medical information is not
disseminated and that also provides consumers the right to review, copy and request
. amendments to their own medical records;

(7} Grievance and Appeals Processes for consumers to resolve their differences with their
health plans and health care providers - including an internal and external appeals
process; and

{8) Consumer Respoasibilities which asks consumers to take responsibility by maximizing
healthy habits, becoming involved in health care decisions, canrying out agreed-upon
treatment plans, reporting fraud, among others.

H
H
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PRESIDEI\'JT CLINTON ANNOUNCES THAT FEDERAL HEALTH PLANS ARE
COMING INTO COMPLIANCE THE PATIENTS BILL OF RIGHTS AND REISSUED
CHALLENGE TO CONGRESS TO PASS RIGHTS THIS YEAR

' February 20, 1998

i
Today, the President released an Executive Memorandum directing all Federal health plans,
which serve over 85 million Americans, (o come into compliance with the President’s Quality
Commission’s consumer bill of rights. He also re-issued his challenge to Congress to pass
legislation that assures these paticnts’ rights for Americans in private health plans. The
Executive Memorandum followed a report that the Vice President provided to the President on
the current status of compliance with the commission’s recommendations.

ANNOUNCED THAT ALL FEDERAL HEALTH PROGRAMS ARE OR WILL BE
VIRTUALLY IN COMPLIANCE WITH THE CONSUMER BILL OF RIGHTS BY NO
LATER THAN NEXT YEAR. Today, the President announced that based on the Vice
President’s report all of the Federal health programs, including Medicare, Medicaid, Indian
Health Service, the Federal Employee Health Benefits Program, the Department of Defense
Military Health Program, and the Veteran’s Health Program are or will be in compliance with the
Consumer Bill 6f Rights. Because the Federal health plans are already largely in compliance
their experience illustrates that implementing consumer protections to help Americans navigate a
changing health care system, can be done without excessive costs or regulations.,

[SSUED AN EXECUTIVE MEMORANDUM TO DIRECT AGENCIES TO COME INTO
COMPLIANCE. While the Federal government is taking a leading role to assure consumer
protections are in place, the Vice President’s report concluded they can do more. The President
issued an Executive Memorandum (o cnsurc that these Federal agencies take additional steps to
come into comp[liancc with the bill of rights. It;

v Directed HIIS To Take Administrative Actions To Ensure That Medicare Comes
Into Compliance With Rights, Including Access to Specialists By Next Year.
Mcdicare currently has in place a number of consumer protcctions, including an internal
and external appeals process. In 1997, HCFA issued a clarifying letter explicitly
prohibiting so called “gag clause™ to restrict physician-patient communication about
medically necessary treatment options and a 1996 letter that forbid financial
arrangements that cause providers to mit necessary services. Howcver, there are certain
protections, such as access to specialists, and improved participation in treatment
decisions, which are not currently guaranteed. The President directed HHS 1o issue
directives in thesc and other areas by no later than next year to bring Medicare, which
serves 38 million older Americans and people with disabilities, substantially into
compliance. :

v Directed HCFA To Take Administrative Actions To Assure Greater Compliance for
Medicaid, Including Access to Specialists, By Next Year. Similar to Medicare, HHS
has determined that there are additional appropriate admintstrative actions it could take to
ensure that the Medicaid program, which serves 36 million Americans, comes into

|
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substantial compliance with all of the major elements of the “Consumer Bill of Rights
These include ensuring that Medicaid beneficiaries are assured access to specialists with
complex and sericus medical needs and improved participation in treatment decigions, by
no later than next year, The President directed HHS (o issue directives to bring Medicaid
into substantial compliance by no lator than next year.

Directed HCFA To Immediately Send Letter To States To Ensure That Emergeney
Room Services Are Covered. The President directed HCF A 1o send aletter to State
Medicaid direstors immediately o clanfy that States are required to cover emergency
room services consistent with the recommendations of the Consumer Bill of Rights,

Directed The Federal Employees Health Benefits Program (FEHBP) To Ensure 350
Participating Carriers Come Into Complionce With the Bill of Rights By Next Year.
The President directed OPM, which nianages FEHBP which serves 9 million people, to
notify all 350 poarticipating carriers that they must come into compliance with the
“Clonsumaer Bill of Rights,” particularly with regard to access to specialists, continuity of
care, aecess (0 SMETgEncy roons services., He also directed OPM to work with each
participating carrier to ensure they come into full compliance with the “Consumer Bill of
Rights™ by the end of next year. OFM issues a call letter each March which sets forth
FEHE Program and policy changes. To meet the President’s directive, this vear's leticr
will speciflcally address new expectations for participating carriers in arcas such as,
access to specialists, continuity of care, disclosure of financial incentives, and aceess to
EISFZENTY FOOM SEIvices.

Directed OPM to Publish New Regulations Prohibiting “Gag Clauses.” The
President directed OPM o publish a regulation in the next three months to ensure that
gag clauses, which restrict physician-patient communications about medically necessary
treatment options, not be s part of any provider agreement that includes FEHBP
enroliees, These new actions build on OPM’s existing consumer protections, including
an internal and external appeals process and information disclosure rights.

Bringing Military Health Service Into Compliance Through A Series of Policy
Directives and Contractual Meodifications. The President dirccted DOD, which serves
6 million Americans to: (1) establish a strong grievance and appeal right for beneficiaries
who have been denied by managed care conmpanies that are in contract with the Military
Health System; (2) to issue a directive ta promote greater use of providers who have
specialized training in women’s health issucs to serve as primary care managers {or
female beneficiaries; (3) to issue a directive to cnsure that this policy is being fully
implemented throughout the military health system. These actions, io be completed by
this fali, wiil bring the Military Health System in substantial compliance with the
Consunier Bill of Rights.

L]
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v Bringing Veferan's Health Programs Into Compliance With the Bill of Rights
Through A Series of Policy Directives, The VA served 3 million velerans in 1997
alone. The President directed the VA to use administrative authority to ensure that an
internal and external appeals process is in place consistent with the bill of rights and to
issue a new directive 1o ensure that VA consumers have sufficient infermation --
consistent with the information disclosure recommendations in the “Consumer BiHl of
Rights”.. The VA already assures many protections, such as access to specialists, This
new actions will bring the VA system, which served 3 million veterans in 1997 alone, in
virtual compliance with the consumer bill of rights,

i

v Z}ireitteé the Department of Labor To Comply to the Extent Possible By Ensuring
Adcqzzate Information Disclosure and Strengthening Internual Appeals. Dol is
responsible for the administrattion and enforcement of the Emplovee Retirement Income
Sc@zm%y Act {ERISAY which governs approximately 2.5 niillion private sector health
plans, ﬁw{ cover about 1235 million Americans, However, ERISA focuses primarily on
the pcﬁst(}ﬁ abuses and does not provide extensive standards for health care plans. Asa
cansez:;zzcme, the Department of Labor has Bitle to no ability to ensure that ERISA-
covered health plans bas sufficient consumer protections. The President directed DOL to
mmprove'information disclosure rights and strengthen the mternal appeals process for all
ERISA plans, consistent with the Commission’s recommendations, this spring to chstire
that (mczszwzs regarding wrgent care are resolved within not more than 72 hours and
generally resolved within 15 days for non-urgent care by this spring,

REISSUED CHALLENGE TO CONGRESS TO PASS FEDERALLY-ENFORCEABLE
PATIENTS BILL OF RIGHTS THIS YEAR. The Department of Labor’s report underscores
that most consumer protections cannat be assured to patients in private health plans without
additional legislation. Their repott underscores why the President’s call on Congress to pass a
Federally-cnforceable patients bill of rights is so important. Without this legislation, the millions
of Americans in’private health plans will never be assured these protections. Today, the President
renewed his call to Congress to pass a patients bill of rights this year.



L.ast November, the President directed a review the health care programs administered andfor
overseen by the Federal government 1o assess the extent to which they are in compliance with the
“Consumer Bill of Rights” recommended by the President’s Quality Commission. This report,
which was formally conveyed through the Vice President yesterday, underscores that Federal
government is well on its way to coming into full compliance with the consumer protections and
can serve as strong models for health plans in the private sector, However, the Department of
Labor which oversees the law that governs private scctor plans, reported that Federal ogislation
is needed to ensure patient protections in the private sector. To assure these protections, the
President renewed his call to Congress to pass a patient bill of rights this vear.

Stk bt bty -
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The Rights of Patients; by Law

" Presigent Clinten embraced the patients” “'bill

oY rights™ Issued this week by an advisory commis-

sicn, but upset some of its members by proposing
thint Congress pat the recommendations into law.

The commission intends to debate how hest o
institule B8 proposais, wid some felt the President’s
remaris prejudged the issue,

. Yei Br. Clinton’s judgment was saund — Fed-
eral action will be needed == and his words meas-
ured. The Presiden: said Congresa shonld enact
those recomrendstions that could ot be carried
mit in other ways, jeaving plenty of room for the
conrunission o advige him on which recommentda-~
tions would best be left tn the states or voluotary
weton by health plans. He appointed the commis-
Hinn parlier this yesr becausa many Americens are

roental protection,

‘i The commiszion's’ report close!y mermra the:

dgaft version issued last month, It would require

héalth plans 1o disclose-key information, create
appenls procedurey when they dény care that pa- .

fients belleve 1S medically necessary, preserve cone

-ﬂdentiality of medical records and provide reason-

able accese o specialists and emergency services.
Bcause health plais have not done this on their

dwmn, and becsuse siales are prohibited from regu-

Kaging heatth plans of most large employers, some of

recommendations will come aboixt " ondy i
ressa::ts

, xd by managed-care plans that:contro! ©° should 43
thptr " of Lphysicians and rreatmdnts The' LiclaimEs
igsecarity bréd by bureaicTatic ¢ontrol over health jeop
, ¢are hes driven mMany consumers to seek gﬁ\fem-

- regpongible plan would provide. fulting them it

The most omiroverstal provision {8 the repert
wonld guarentee patienis the right 1o appesl to en
external amhority decisions by their plans 1o deny
trentmant. The commisgion limits this right
pulisnis who Sret exhaust thelr plang' istemsl
appuals procedured, shd o Leatimonts thet cost @

significan? amount and are not specifically exclud-

ead by their plang’ contracts. The danger of culside
_review is that it will run sround teic plans’ ahility
W manage care and weed oul unneceisary pro-
cedures, thereby reaning op <osts.

Higher costs matter becaure the ranks of the
uninsured nre swelling as companies cut back cov-

" erage angd workers tum down coverape uliered by

employers bedauze of its cost. Congress should pot
hack away fmm thiy mmmissian s propasal, but it

iz o pal RN
‘The report glaringly fatls to require tmployun:

who, bffer their workere coverage w provide.n
"choice of health- plam Without cholce, consumers,

cannot punish bad Plans and reward good oned,
States cannot compel Cholce oo thelr own-becanse

'.-Feaar,al Jaw prohlplt& them l'rom regulanmg must
" large erhployets, ™ -

Republican leaders wasted no time rejvvting
Congressional action, tarring (e President’s idea
as apother gradioss Scheme for » Federal (ake-
gver of Healt care. The troih is that the commis-
shon’ limited ftselt to basic pratections thal any

P

law wouid sarve ta redssure anxious pauems

Coadl A
.;_._!

ol appenls to iarge'
“whose n&?&;ﬁa



MEMORANDUM

. - Lons
TO: 'Bruce Reedf \S\ cat e
Gene Sperling
John Hilley
Rahm Emanuel
Barry Toiv
I?lena Kagen
1

FROM: Chris Jennings

1

DATE: November 55, 1997

SUBJECT: HIAA Internal Memo

;
}

Attached is the ileallh Insurance Association of America’s memo that has been referred to in
many articles about Republican leadership’s opposition to health insurance consumer
protection legislation. This is the memo that has the “get of your butts, get off your wallets™
quote that was allegedly relayed to the business and insurance community by Senator Lott.
The President may do an event around the release of the Quality Commission’s “Consumer
Bill of Rights” final report on November 19 or 20. As a result, we will need to have a fipal
discussion to determine the best legislation “positioning” for the President. Since the insurer’s
and the business communities will want this to be a debate around premium increases and

accompanying coverage losses, we need to be careful. Look forward to talking soon about
this issue. |
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Hoalth fngyrancs Associstion of Amcrics

MEMO

DATE: Cctober 22,1987
TC: Michael Fortler

FROM: Meiody Hamed

SUBJECT: Government Run Healthcare

' The message we are gotting from House and Senats Leadsrship is
that we are in a war and need to start fighting like we're in a war.

Republican Leadership is now engaged an this issue and is issuing strcng
directives to all players in the insurance and emgloyer community to get
activated. Earfier this week, | met with Keith Honnessey (Sen. Loft) along with
the NFIB coalition. Hennessey will be working with House and Senate
leadership to coardinate the advocacy effort, Senator Lott is well aware of the
issue of mandates, Incremental health care reform, etc., and is very concemed,
Lot told Senator Jeffords that he could not intraduce his “Quality Bill™ this

‘ gession and was advised to work less with Sen. Kennedy and more with his

 fellow Republicans on the Senate Labor Commiitee. Sen. Lott has also spoken
with all Republicans on the Senate Labor Commiitee and told them to get
involved and express their concems. Sen. Lott also said that Senate
Republicans nead a lot of halp from their friends on the outsids, "Get off
your butts, got off your wailets”. Keith Hennessey balleves that it is critical
that employerfinsurer grassmoots occwr during racess (Nov & Dec) so that
Members are prepared when they come back to town in January.

At the NFIB Coalition meeting today, Mark Isokowitz (NFiB) informed the group
that he had been summoned to the Hill by Missy Jenkins (Rep. Gingrich), Dean
Clancy (Rep. Anmey), Stacey Hughas (Sen. Nickles) and Keith Hennessey (Sen.
Lott}. Staff gave him four directives to take back to the coalition: 1.) Hold a
briefing for Republican health LAs In 2 weeks; 2.) implement heavy grassroots
during recess; 3.) Meet with groups of Senalors (e.g., Sen. Coverdell health care
coalition} ta report on what each organization is doing to fight these bills; and 4.)
Wiite the definitive piece of paper trashing all these bills. Mark Jsokowitz's
overall impression frum the meeting was that the Leadership was locking for
signs of serious commitment on our part before they go out on a limb.

£55 {3th Swreet, NW Washisgon, 0,C. J0004-1109 2027824-1600
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State Legwlators Push for Safeguards
F or Patients Covered by Managed Care

By LAURIE MCGINLEY,
smf 'f Reporter of THE WaLlL STREET JOURNAL

. WASHINGTON — Turning up the heat
on managed-care organizations, a bipartis
san group of state legistators is pushirig
comprehensive legislation designed to
strengthen state safeguards for patients
oovered by the health plans.

The legislation, - developed by law-.
makers in nine states and unveiled -at a
news conference here, will be introduced
' today in New Jersey and Texas,” and
soon in Colorado; Georgia, Delaware,
Kansas, Ohio, Oregon and Tennessee. The
goal, seid state Rep. Jane Maroney, a
Delaware Republican, is for states to “‘get
ahead of the curve” on quality issues.by
beefmg up proiections involving appeal
and grievance procedures, clinical decl-
slon-making and access to phystcians,

.1 The "effort by the, state lawmakers

.comes as the managed-care industry, fac:
ing criticism over certain practices, braces

* for renewed scrutiny by state and federal”

policymakers. Some congressional Demo-
crats, -such as Sen. Edward Kennedy
of Massachusetts and Rep, Fortney Stark
of California, plan to push for federal
" legislation to guarantee broad conisumer
* protections for managed-care enroliees,
While that approach may fail, bills

targeting individual industry practices

ajso are expected to proliferate. For exam-

pte, Rep. Anna Eshoo, a California Demo-

crat, recently introduced legislation that
would require insurance companies to
cover the cost of reconstructive breast
surgery resultmg from mastectomies that
are covered by insurance, -

But the states traditionally take the
léad on regulating health insurance, and in
recent years have become increasingly
focused on managed care. Under the state

legislation described yesterday, heaith
maintenance organizations and " other .

types of managed-care plans would be
.required to:

® Provide & sufficient number of I&cill-
ties and doctors, including speciahsts and

. subspecialists.

.» Allow. patients to see .a phys:cian

outside of the network by paying an addi- -

tional fee.

. = Permit patients with special needs or °
' chronic diseases to select speclalists as

their primary care providers.

» Define and disclose limits on’ coverage )

of experimental treatments. .
* Give patients access to-all federally
approved drugs and devices.

'Stronger Safeguardsf‘ﬁ

Here are some of the provislons of the _
managed-care fegisiation unveiled by the
lawmakers of nine states: ) '

@ Plans must provide a sufficient
number of physicians, including spe-
cialists and subspecialists.

® Contract clauses that seek to limit

y cornmumcanons between physicians
and patients concerning all treatment
options would be banned.

m Patients would be aflowed access

to all iederally approved drugs and
dewces

In the face of: stepped up state and
federal interest, HMOQs and other man-

-aged- care plans have been scrambling to
improve their image. Last month, the
. industry’s leading trade group, the Ameri-

can Association of Health Plans, an-
nounced a new initiative aimed at improy-
ing relations with physicians and patients

and disclosing more information about

industry practices. The trade group, for
example, announced that it supported ef-
forts to curb the use of so-called gag

clanses in contracts that doctors say have -

hindered treatment discussions with pa-

tients. The state legisiation unvelled yes- - '

terday also prohibiis gag clauses.
Yesterday, the trade group said most
health plans already are implementing the
principles embodied in the legislation. “By
and large, we support the principles’ but
anytime you go and write the specifics of

"laws, it's important to see how it's done,”

sajd Rick Smith, vice president for policy.
Susan Laudicina, director of research

. for the Blue Cross and Blue Shield Associa-
tion, sald state scrutiny of managed-care .
-plans this year will fall into two main .
catégories: efforts to protect providers by

giving consumers direct access to certain
specialists; and efforts to mandate certain
benefits, such as 8 minimum hospital stay
for mastectomies.’

“Sound regulations and sound stan--

dards for health plans are desirable,”” Ms
Laudicina said, *‘but what we are seeing is

attempts to inject the legislatures into the

realm of medical policymaking.”

The panel of state lawmakers - who

developed the bilt was convened by Women
in Government, a nonprofit educational
association,
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Judges Slug It Out for Television k.

By Kyvie Pors X
Statf Reporter of TEr Warl Seuewy JOURNAL
Hare come the judges. | -
the nations! obsession with the O.J. Shmpson murder frial
bas created this year's big thing on daytime television. A cliftch
of new resJife courtroom shows are hot sellers in syndication
this year, including a remake of “The People’s Court™ —with for-
mer New York Mayor Ed Koch a3 judge~—and “Judge Judy,” 4
“Paopte’s Court” kaackoff. - <o :
Also ir the works: & courtraotn game show szid ta resembia " The
Gong Show” and 4 half-hour ; :
serigs ghout wamen frime
fighters called “Lady Law.”
hosted by Marcls Clark, Mr,
Simpsen's prosecutor.
The curreni- fascination
with the genre, say people be
hind the -shows, may stem
“from public frustration with™ - e
delays and grandstanding in
the Simpson case, "People
are fed up” savs Judy
Sheindiin, who served 28 2
smali-<iaims oourt judge for
24 years helore being tepped
for the “Judge Judy™ job,
“They just want a sense of
dosire: i, out, done.”
But TV executives’ inter-
st in “People's Court”™ and
“Tudge Judy"-both deing
well in syndication sales at
the National Assoelation of
Television Program Exsce
tives sonvention inp New Or
lennas - aiso shaws how diffi-

Hueups, Many of these ars the hot trends of yeans
wood pews programs and’ f8lk shows Hke “Ealb
Topight,” “Hard Copy™ and “Amsrican Journal.? In s
high failure rate for last vear's erop of syndicated shows
many producers pueshy, lsading to 2 scareity of hew shows, |
 The question now i¢ whether the onslaught of.naw ¢ourt shows -
will prove a remedy for lopal stations’ programming woes. Al-
ready, the competition has sparked some squalbling outsida the:
TV courtroom. Judge Joseph & Wapner, the “Paaple's Qavrt”
juddge for s 3-vear run, which ended ia 19853, has toif producers |
- . : of the new show that he's

make a repeat performance.
{Mp. Wapner soukin’t be
reached for comment.)
Meanwhile, the people be
King “Judge Judy,' which
will compete head-on ggainst
“Pegple’s Court' «in some
markets, question whether
Mr. Roch will draw nationsl
interest. “irderesting choive, -
i you're a2 New Yarker™
zays John A, Hyan, presh
dent of WerldVision Hater
prises Inc., distrituter of
“Judge Judy.” He adds, 1
happen to lke EQ Koch,

- hut T don’t know how well

e} translate to the rest’

" of the country.””

+ White “Judpe Judy" 8 &
replica of “Paaple's Court” in
format {Dour Liewelys, the
reporter from Ihe oid “Poo-

“pie's Coert” helped lopneh

il

D

cult the syndication business
has becomg, sxecutivessay.. .+ 0 L 4 o
“Judge Judy.” for instance, attracts abont 2.3 millien viewers an
episude~a pumber that's respectable only in the context of
tost other daytime shows' declining vatings.

“The state of the industry is so atiysmal, this Kind of program
i & hit,” says Dick Kurlander. vice prasigdent of Patry Ine., &>
New York-bases company (hat-gdvibes local stations on which
programs they should buy. It a5 example of how depressed
the performance has been” o

The problem. for the local stations that ruy syndicated, or
non-network, shows, is thet most of them are iocked into can-

<. iracis-for ot Jeas! the next year—thal require them 1o show pro-,

+ graths that have. 08 their juster in davtime andedrly-evening, . . o0 o ii) Please Turn 40 Page B, Column 6780 G070 A8

¥
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i1, Ms. Sheinglin is nothing
" . fike ihe sven-kesled Juige
Wapner. Tappest Tor tefevision after the show's producers saw 4 pro-

M&W

file of her on 60 Minutes,” Ms. Sheindlin is direct, even cotfranta

tional, in style, taking no guff from the litigants. In recent episodes,
she has called a plaintit! a “nudnik’ for ignoring her advice, while
anuther litigant was forced fo gdmit hwe had maede up part of his case
to try to squeeze mare money out of his opponent. “T've seen hen
break peopls down,” says Peter Brennan, the Australian-bors gnen
utivy groducer of the show who ales erented A Corvent Affair”
How Mr. Koch will fare romaing 0 be seen. Stu Billett, the
producer of both the oid and new versions of “People’s Cowrt”
sail he picked the T2yearold former mayor after monthg of

Continued From Page Bi
trofling the country in search of judges
who might be interested in the role. Pro-
duetion wili hegin later this vear. . -
while Mr. Koch hasn't spemt mwuch
time on he bench—he worked as 2 small
claims-court Arbitrator fn the iate 19588~
‘ My, Billali is convificed he's 4 natural, For
his part, Mr. Koth has an ofler for Ms.
Sheindlin, his current competitor — and a
one-tirne appointes. "Lovk. there are 250
mitlion peopie who live-in the U.S.” he
says. “TI'm willing 10 give her half OI.
them,"” < o
W only that many people were walching -
syndicated TV shiws, Their low-rated
Breups have hefped drag. down lacalTv
viewrrship and conld threnten the profits
of wenl shnflohy, whish graernie o By
snunk of their revenue belween 4 pat.’
and & p.m. “People are saying thal there's
nething on,” says Kenneih Selomon, 0o~
nead of television at DreamWorks SKG.-
“we've taken our eye off the ball,”
Mr. Solormon’s campany this week sent”
4 mailing 16 TV station Managers across’
the country, warning thers thal if they
 don't switch to betlerwalched shows,
| cable television could begie togobbleupas:
even bigger chusk of the nalions k&4
viewing. DreamWorks' pleas, of course,
have & business agenda: The company is' -
producing 2 new magasise show wim’
Connie Chung and Maury Povich for 1398
that could fit in the late-afternoon time

slo.

frked he wasn't -asked to
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.f;jOffl(:]als in 9 States to Back
HMO Patlents

“Model Legzslatzon Seeks fo Set General Guzdelmes £

" HMOs, but he has announced he is setting up 8.
_government commission to study quahty 01

BySpenoerchh o
nmmwm

., %embezs of nine swe Iegsiatums an-
.nounced yésterday that they will infroduce
wide-ranging bills to, easure proper care for
%egss)efheaith mmt&mce organizations

4

\’%mﬂmbeasmhabietaﬁmm%a

. ofmanaged care as it is to consimers” by reas
suring the latter that they. will be -protected
‘from undue - denials of services, New Jersey
state Assemblywoman Barbax’a anht (R) said
“at 2 news conference.- © .-,

Storiés of breast cancer pataents being
forced out of the hospital by nsurers on the

day they underwent surgery, of patients being-

éﬁawdmtosp&mhstsanéﬁimnmzsb&
ing denied full information on medical options
have prompted efforts in .3 sumber of slates

+, and Congress to set some rules on how HMOs
- operate. - -
" The National Association of Insurance Come

- missioners, which has developed its own legis-
lanononstandardsformgedwe ‘said the
states are expm;smg “great interest in :hese

.. models ‘as they contmue to address- managed

“care issies.”.
" About 60° nnﬂzfm people have becmne mems

bers of health maintenance organizations, most -

.ofﬁ:emhamgpmedmtheiastsevemlyears
and their numbers are growing rapidiy.

* The bill proposed yesterday by the atate
legislators- would ‘set. rules on such topics as
choice of health service providers, expetimen-
tal treatments, quality of care, azxi grievance
procedures and appeals. .

. Thegmpwa!makimmaniﬁé@io%&t
panentsuseanmﬁedamrzftheyagreem
pay an additional fee, It would fequire HMOs

© togve clear definitions of coverage rules for -
- experimental treatments and timely written

explanations, to the patient if such treatments

- »are denied by the HMO., It would also ease
"HMO rules rmtnmng toverage of emergency

“care and a physxmns choice of prescription
drugs.

was developed by Women in Government, &
_monpartisan group of women elected to or
working in state government, and the sponsors
were nearly all women,

On Capitol Hill, Rep. Fortney H. “Pete”

Stark (D-Calif.), ranking minority-member on

. the House Ways and Means health subcommit- o

tee, and several others have introduced a bill

_ to set consumer rules for HMOs, Rep}ehni} _
Dingell- (D-Mich.); ranking‘ minority member .

"on the House Commerce Committee; is work-
ing on his own kil An aide said Sen, Edward

M. Kennedy (D-Mass.) may develop 2 proposal’ .‘ '

of s own. .

Prmﬁmt@mtmhaswwdwheﬁwrhe““
°”w§ima§ﬁwmwmnghtsmﬁ

valuable to the bzesmess

.to consumers. =

The model legislation announced yesterday

nghts Bills

care issues inthe health system, Ty

. Several membersofﬂongressarealready_ e

warking on bills that target 2 Single issue such

as women being forced ot of the hospital too‘: -

o
€y

“The bill can be as

R4

of nwnaged care as'it is

I Vo

) @hemashmgtouaa ost

:wffiifxf

L4

—NJ. Assembiywoman Barbara anht

»Rasa L I)el,azzm (I}a(:mm Y, Marge Ro;zkema _
{R-N.I} and Susan Molinad (R-N.Y.j and Sen *

Alfonse M. D'Amato (RNY). V7 o E

Last yeat Congress passed a bill to. prohibitw‘

mmmﬁampushmgwmm{o{&;efmpx-

tal too soon after’giving :birth. Rep. Greg Ry

Ganske (R-lowa), 2 physician, will resame hiSiia
quest for legislation to assure that HMO éec:»

. tors can tell their patients of all medzcai op-I*

«w\(

tions for any condition affecting them: 7~ .
The American Association of Health P]ans,

- the trade group for the HMO industry, is urg- ..
" ing its members to adopt policies the group has” -

formulated on auch insites an breast surgery:
hospital stays, on disclosure ol information on .
how HMO doctors are paid and how an HMO

judges whether 1o aliewcﬁmcaiand expen- 2
" mental treatments, -

mmmafemrzefacampmgnthe

' trade group called *Patients First”

President Karen Ignagni said yesterday tizat

- “phviously we'll differ on-some details” from-
the praposals annownced yesterday, “but the ,’

general thrust of adérmig oonsurher, ;;mtec»

-tions mthemme

A story in yesterday's Metro sec- |7

* ty tax official to withdraw a $25,000
zaxbzﬁeweéhyﬁze?w&x%m&z:f
Police -Association. The bill, tetaizng o

p—

A ma;: on Sunday aecemfx;‘nging an

-+ article on the proposed Eurcpean . &
currency mislabeled a country as ~ |;
Austria. It should have b&en n‘;arked S5

. Smtzeﬂand 1

%%mezzséae- o A

-maﬁeramaswﬁmy Theymdudeﬁepxw .

f% o

i'

PR

tion said that the Fairfax County -4
Board of Supervisors ordered a coen- . |¥

1

¥
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"INAUGURAL NOTEROOK

Bill and Al’s Excellent Adventure: The Saquel

Chilled Vendors Toe the Line

To Get Coveted Parade Spots.

With the wind ctll dipping below zero

before dawn yesterday, sbout 100 street

vendors in tine cutside the District govern-
ment’s Frank [} Reeves Municipal Center
were restlass, edgy and cold. |
_“R's below freesng, atxithey%ﬁtiﬁzas
in the huiding,” soid David Williams, head of
the Open Air Merchants Association,
Williams, who hed arrived 3t 2 pm. Sun-
day, was among scores of foensed street
vendors waiting ocutside the center at 14th
and U streets NW to sign up for vending
SpOLs along the inaugural parade route, The
sites were assigned on first-come, first.
served basis. But-from where Willlams
stood—make that shivered-it seemed that
“the Inaugaral Conunitiee has taken all the
good spots,’and the D.C. government seems
to be working with them, . .. The Repuabli-
cans treated us better,”
The few vendors who were allowed
- coveted spots along Pennsylvania Ave-
nue: NW-—city officials déclined to say
how many were allotted-—must sell
memorabilia provided by Financial Insoe

vations Inc., mamed the official supplier-

by the Presidential Inaugural Committee,
which controls the parade route. Finan-
¢ial Innovations is headed by Mark Wei-
ner, a prominent Democratic fund-raiser.
There was much grumbling about that
limitation among those waiting in line,
*The presidential inapgeration is for
the peosie, and the people should sell

what they want 1o sell,” said Clarence’

Miller, 32, of Camp Springs. who was
hoping to.be on F Street, Haid Michael
Johnson, a D.C. resident in his forties:
“We're small guys, and we're trying to
make a buck, too.”

Maurice Evars [, head of vendor o
erations at the ., E?epzrtmenz of Con-
sumer and Regulatory Alfairs, said that

Permsylvania Avenoe is controlled by the

National Park Service and that “the city
is ot in a position 1o do as it pleases.”

Vendors not on Pennsylvania Avenue
can seli any souvenirs they want---"Red-
skins hats, Bullets T-shirts--anything,”
Evans said.

§till, alliNatakie Riviera comdd think of
was being 2 part of the nanguration.

“It's something to dow-meeting peepie‘

and being .part of history,” said Riviers,

18, a Howard University freshman who

is studying advertising, She was among
about 20 Howard students who will be
. selling souvenirs for Presidential Heri-

tage inc., a private company in the Dis-
. trict, “I’s going to be cold,” she sad, “T'8
mvemﬁwm&mmﬁmom
of long johns.”

Ticket Shopping, "Net Surfing

Terence R. McAuliffe, co-chairman of
the Presidential Inaugural Committee,
said tickets remain on sale for Sunday's
Presidential Gala concert at USAir Are-
na, Monday's parade and the 14 official
‘nsugural balls at which President Clin-
tan and Vice President Gore will appeat.
Orders are being taken on a special toll-
free line: 1-888-888-1997,

I’vieahwhife, more {han a haif-dozen

Wekb: sites are now available for Internet

surfers hungering to know more about
the insuguration. The Presidential Inau-
gural Committee {www.inaugural9?.org)
offers an array of historical and event in-
formation: Also offering sites are the
General Services Administration
{www.gsa gov/inauguration87/), the
Armed Forces Inaugural Committee
(www dtic.milfafic), the Joint Congres-

sional Committee {www.senate gov/ . -

inaugural)), the Public Broadeasting Ser-

vice {www.pbs.org) and The Washington

Post (www washingtonpost.com).

And there's zalsa 3 Web site
{www.ct,washington.de.us/INAUG/
role.him) on the District government’s
role in the insuguration, described thos
Iy. “Despite the fact that for more than
15C years ... District residents were
not al!owed to vote in presidential elec-
tions, in one form or another the city has
been acting as chief janitor, policeman,
garbage collector, planner and genersl
overseer of every presidential inaugura-
tion,” . .

Wyoming Band Is Booked Sofid

band?

The 94 musicians from Wyoming had
been looking forward to marching in the
inaugural parade——they had been led to
bebeve 3 slot was open for them, and

they raised tens of thousands of dollars -

for the trip—-but they were aced out by
another Wyoming high school. band rec-
ommended by a politically ¢connected law-
ver, A story in The Washingtonr Post
brought them to President Clinton's at-
tention last week,

Well, things are looking ap for the Co-
dv kids. They won't got to march in Mon-
day's parade, but they're coming to
Washington, anyway, and their calendar
is pretty full.

On Sunday, they'll play for an hour be-
ginning at 12:30 p.m. in the Grand Foyer
of the Kennedy Center, part of the.cen-
ter’s State Days Program i which mem-
bers of Congress recommend performers
from their states to appear, Thenfrom 3
pan. t6 4 pany, they'l play gutdoors at

the Navy Memorial at Seventh $treet

and Pennsylvaniz Avenue NW,

On Inauguration Day, they'll be among
about a dozen bands entertaining along
the parade route hefore the parade.
Their spot s in the Federal Trianglewat

- 14th Street and Pennsylvania Avenue

NW, near Freedom Phiza-.where they
will play from .30 am. o 11:30.am.
and again from 12:30 pm. 10 2 poo”

On Tuesday, before heading home,
they'll appear on the U.S. Capitol
grounds from 8:30 a.m. to'9 a.m., then
on the steps of the Lincoln Memorial
from ib80am. tol o,

This article was wrstien by Paul Duggan
with wkditional repovting froms Todid
Beamon, Koxanne Roberts and Muasgot -
Wiitiams.

Remember the Cody High School’

@ljewashhtgtanm ost
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HELP APPLIES NARROWLY

Protection Would Largely Go to
48 Million, Few of Them in

~ Tightly Managed Care

P\{\ By ROGBRERT Pi;wﬁx

* WASHINGTON, July 16 — Despite
a1 the talk about protecting people iy

ROM SENATE BILL

Arr H M 6. is one wype of managed

are. In other forms of manuged

moalth mainienance OTEABZANONS. chee nutients may recelve a dis-, PTOIECE, Wiich they said would dis-
most people I HM0s wosld 800 coing of ey use certatn destors and : T¥BE the Joral insurance market, But
no tangible denelit from many oF 80 pocoaals, but they ate not required ; SENMtor Bob Graham, Demscratl of
consumer-protection standards aDe e gy g6 Republicans said that meany | Flovids, said i was outrageous to

proved by the Senate this week 8s
part of & bl 1w define patisnts’,

people tn these fhanugedcare ptans | IPCK 4 program shut sought o use
waoild gaio prowction from the Bl % the frees marke: o save money for

Tigits, lawyers sad health policy €Xe pacgad in the Senare.

b laxpayers snd Medicare.

perts said.
- Meny of the bilt's basie copsuiner
protections would apply to 48 millien
: pedipie in group hesalth pians regulat-
ed by the Federal Gavernment. Few
H.M's are in that category, ac-
cording to dats publiished recemly in
the frermai Health Affairs,
Moxi of the €& millien people, It
nppears, get thelr heahh care
through traditional fee-forservice

ganized torms of mansped care that
are 3¢ restrictive than e HMDS
whose desisiong aboit care have ar-
gered many consumers.

Eyen the application of the meas-
ure e those 48 rmilflion i3 i douln
betause Presigent Cllntos has $aid
he will vete the memsure, many &5-
petts of which remalned srelear un
31 wefay, because o sebsitule was
put forward o the isst minute.

In {our days sf debate bafore b
finat vote on Thursdey, Republicas
senaters said repesiedly that they
did not want i@ usurp ihe states’
suthority to regulate tnsurance. 1a
general, they said, they wanted to St
Federal standards for heaith piang
that ¢onid not be regulated by the
states - “self-insured” health plans
established by employers for their

empioyees,

Tﬁmy in Health Atairs, by twe
grdnomists st the Rand Corporation,
Sugan Marguie and Stephen H. Long,
Hnds that enly 3 percent of empley-
ors offer H.M.0's that wotld be cov-
pyed by these standards in the Senate

. bl And enly @ pereont of employees
aredn such HM.Os, the study sald,

Craig Copedand, a researeh ay9oc-
atel at the Employee Benefit Re-
search Instituig, & nonpariisan o7«
ganization, said today that “anly a
smal sumper of the 48 milion peo
pde are in B.M.008 — al most
pareent,”

In & “sel-insured” health plan, the
cmpiover tasures itsslf, bearing the
financial risk for 45 workers® medi-|
eal covis and gfeen paying the claims
sut of the busing$s's assets. By cone
trast, most HM.0’s bear the finap-
cial risk for thelr membears. I8 re.
furn for fixed morghly premiums,
the HEM.'s promise o provids
whatever care IS needed and coversd
under the mnsirants contyact,

Prat. Timothy 5. Just of (hio Sate
thniversity, U oo-mthor of & ea-
tisk sn naglth iaw, said, “isuaily € &
pian is an H.M.0, operarion, it would
by fully msured amd therefore ox-
empt™ from many standards in the
Senaie bilk

i
i
H
1
;

But ihere have been fawer com-: 7
plaints ubout these plany because ! Project was Buried in a 258-page bilt,
, they are izss resirictive and general. |

' prsmended by the heaith plan,

Democraiic senstors olten om.

plaised that the Repubbican bill was
a sham, bui It wag fnipossibie 1o

arranpements of thraugh Ioosely of- ;\;giuaze those assertions undl the

ext of the pgisistion betame

svajlable o8 Thursdey night. The
Senate Republican lender, Treat Lot
uf Missiszippt, oftered the sObstinie
several hours before the Tinsl vote,
and that substiore wag the measure
uassed by & final vee of 51 o €.

A$ lmwmakers sortad thraugh the

Jegisiation 0day, one thing seemed
clear, H iha bill becomes lww, pa-
, tiemts could not immediaiely be sare
he, O (heir rights, and same einpleyers
i enuld nat be sure of their obitgations,
Fheesise those rights and duties de-
* penid o the details and structuze of B
b parson's bealih insgrance gan,

Eaplovees workipg side by side

could thus have different rights and
remedies, depending oh whether
they were in an H.M.$O., a traditional
insurznce plan or some hybrid.

Linder the Senate Repubdican bifl,

i 'The language to desiroy this pilot

and nobixdy was givern an opperisoity

ly du not roquire patienis to get per- | 16 read i Mz, Graham Ssid today.
mission 1o see-a speciailst or to £o |
. vutside the nerwork of daciors rec. ’

The etfert 1o daline patients' righes
igkes Congress Into a fegal swainp
that surrounds & landmark 1874 faw,

the Employes Retirement income
Security Arl, keown as Erisa. The
iaw, which governs health plans 2ov-
ering 123 millien Americans, has
beers described by the Supreme
Court as “an enormously conyplex
and detaifed stamte”
A major purpose of the law was to
establish uniform Federal standurds
for heaith and pengion plans, on the
theary that smployers wonid be de-
terred from providing such benefus
if they had {8 comply with zanflicting
state laws, :
Many provisions of the bill passed
by the Seante are framed 1y ammend-
ments {o Brisa. Buat it is difficuit to
Know for sure who would be protect-
ed under provisions of the bif that
would, for example, guargalee at-
£ess 10 emergency care, obstetrd
*giang and other medical spegindists,

Esch of these standards applies, in
the words of the b, 0 "a group
health pian {(othec than 2 Wully o

-

Che X,

afi group health plaas would Bave 10
have procedures s¢ patiests couid‘ Other siandurds, which establish
sbiain ''an tndependent exiernal ve- | procedures for patients © appes! &
view” of decisions o deny coverage derdal of soverage. apply to “eveyy
on the ground that a particular serv- employee benefit plan.” St other
ite was mﬁuca&ty GRnBECESsary or ; s‘{]m&ards 2ppiy to Ya group health
exparimenial, PElan” or an insurance compasy that
At leagt 18 states now require Sich | offers coverage in connsction with 3
agpeal procedures, according 10 e grogy health plan.
National Conference of S1ate Legis  Sheldon Weinbsus, a 5. Louls
iﬁfmsi f&ﬁf fé‘ﬁﬂe *‘im-ufﬁgmﬁ lawyer whe often Tepresents pa.
counsel for Consumers Usion, § tiemE, said these provisions of the
;?:ﬁ::f: Z?ét m;ﬁ ;fnﬂgfzg?;ﬁ bili;&:re “an invitation 1 mischief,”
vide patients with more protection, pmm;ﬁ;_m jﬁ:}’%jﬁ:i&“? ::ﬁ;
Senate Republican aides said they o0 le T WL
did not know whether the bill would o0 0 g ey " ¥
pre-empt scate daws that give pa- oo - Weintiaus sad, sdding
therits Mbre eXCENBive SpeAl rigits. ai employers and insarers often
And the il tself does not say. ~  orart \Ne risk of paying for cata.
Several miscedlansous provisions szrggh:cfmed:ca& EXDEnses. \
of the i, largely overlooked in the o g af the stronger provisions i
Thursday debate, drew sharp crlri- | 2 Senate bill would require all
cism from Democrats tday, c&l{h plans o pay for averniphs
One provision woult kifl an experi. WOSPHAl Slays after breast cancer
mental program for HMO's R FEAlmEDs mcluding mastectamy, i
Phoenix. The demaoastration project  womun and ber dovior agyeed 1hat

woule encourage price mmpetizwrz;ﬁf; ;ﬁ?ggpf{i’;ﬁ;iﬁ??imus‘ neens-
smong H.51.0.'s by requinig them 0y e oo Ginar pravisions, thig

::i:‘gc‘::fgg?:fg of serving Medt: o would cover anvone wish private
- ueaith insuranoe.

Sensiar Jan Kvi, Republican of A,
2Ong, }ainf:d H MO 3 inapyosing the

suyed groug heaith plany”
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1eievision and thai it would be jower
thar Mr. Tauzin's earlier amsounts.
She szig of Mr. Oxizy, “His stange
hias beett o limit the funding and wry
1o slowly increase €.0.B.s reliance
gn private fungs.”

Wike Collins, n spokesman for the

Republican MNational Commuiee, |

said that his arganization had “‘never
toased & public broadeaszing
byt he adged that tn rare cases it had
used ligts from charities, “it's reck.
fess,” he sald. Vil pus these pubbc
broadessiers in a very embareass-
ing position with regard 14 their do-
nots snd a gangerous ong with re-
gard to the LR35

Rapublizans said docornents indi-
cated thal e station WQED i Ssn
Francisco hagd provided its member.
ship iist t0 & broker who in tumn
provided 8 1o Demotratic organiza-
tons. wirluding the 1998 re-eletiion
campaign of Serator Eavbars Boxer
of Casifornia, A spokesman for the
statien, David Shaw, 1wold The Assoch
ared Press that the siption had
leased its list, through o broker,
the Dernocratic Natmngl Commuitee
13 1946,

Jeany Backus, s spekeswornsn for
the Democratic Natsonal Commmties,
said the praciice was ommon and
that the television stations had done
nothing urgsaal, She said the com.
mitles's broker had given it a list of
123 orgamzations and the commitise
picked £2, which included WGBH,
from whick it wanied 20,000 nemes
o send soficistions. “We didn’t have
any way of knowing thet WGBH had
an internal policy againgt his,'” she
soid. Y This I8 standarg practice cof.
ducted on the open markst”

g
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