Withdrawal/Redaction Sheet
Clinton Library

DOCTMENT KO SUBIECTTITLE BATE RESTRICTION
ANITYPE

004, fetter March 31, 1997 letter re: Lobbying Refurm (2 pages; 33143 P3

COLLECTION:
Clinten Presidenttal Records
Bomestic Policy Couneil
Bruce Reed {Subject File)
CA/Boy Namber: 8428

FOLDER TITLE;
Lobbying Reform {4]
a8 §
RESTRICTION CODES
Prestidentinl Recardy Act ~ 334 LR, 230308 Freedum of Itunmation Act - |5 U.S.C, §82{h)}
P1 Natienal Security Clanificd Inforeation [las U of il PHA hil: Natinaal sceurity classified information {(hH(1) of the FOIA|
P2 Rolating o The appelniment o Fodera! offfce {4 of the PHAL b2 Retease would disclose interngl personnel rules and pewetices of
P2 Releaxe wonld viulote » Fedurat! stutote [0{35 of the PRA) ui agency [{hX2) of the FOLA]
PJ Release would disglose trade seovels aor confidentind commereind or i3} Reivase wousld vioiate a Federal statute ({3 of the FOIA]
financial inforantiss Haid) of e PRAY B4} Beleww would disclose {rade secrets or coafideatial or Gigancial
13 Bolonse wiaild Sisclone confidontin advise Botwern the President nfwnsbon 1th¥d} of the FOLM
and s advisers, or Beiween such advisnrs {335 of the PRA B{%: Refeaw: winsld constituie a dearly unwaresnted invason of
6 Relonse would constitiuie a clearly unwarranted lnvasion of pensenad privacy |[#hier of the FOLA)
prrsenat privacy Haxar of the PRA B{Ys Relense wandd discluse information compiles! for faw enfarcoment
purposes [T of the FOIA)
€. Closed i socardasve with eostrictions comtainud In donor's deed 5% Relepse wonl disclove informaiion costerning the regidation nf
of gHt financial institutions HhiK) of the FUIA]
PRM. Personal reecet mbslile defioed I accordaaee with 3 U880 5493 Bolepse wonld distlose peelupial or geaphysicd inbornaiion
22083, conrerning wells HbuD) of the FOHAL

RR, Bacumient will he revicwed upen seqeost.


http:RclclI!;.l1

——-————r/“LlO %P\ 'c'j)wm —
plebe o ple ol



MEMORANDUM FOR  GEORGE STEPHANOPOULOS
! DAVID GERGEN
: | MACK MCLARTY
I HOWARD PASTER
JACK QUINN

FROM: . MICHAEL WALDMAN
i BRUCE REED
SUBJECT: | POLITICAL REFORM

As you know, tha House plans to act on political reform next month.

There are some outsianding issuss that need to be resclved regarding the
White Kfmse’s posture toward reform.

- Wbat do we do, if anything, to keep the House from watering down the
campaign finance reform bill (and thus tarring us in the process)?

- What do we do regarding the legislation requiring disclosure of gifts by
lobbyists, which passed the Senate and has been praised by the President, but
which we officially have no position on?

- What, if anything, do we do about limiting or banning gifts to lawmakers
{NOTE: we believe that cur current posture of having no position is correct).

The President needs to decide these matters 8001, We would hke to meet,
toda or tomormw for 1f . thege issue . _

1
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September 26, 1993
MEMORANDUM FOR THE PRESIDENT

THROUGH: MACK MCLARTY
GEORGE STEPHANOQPOULOS
DAVID GERGEN
HOWARD PASTER
JACK QUINN

FROM: MICHAEL WALDMAN
SPECIAL ASSISTANT TO THE PRESIDENT
FOR POLICY COORDINATION

BRUCE REED
DEPUTY ASSISTANT TO THE PRESIDENT
FOR DOMESTIC POLICY

(DONSIA STRONG
POLICY ANALYST A
‘ DOMESTIC POLICY COUNCIL) ()

i

SUBJECT: | POLITICAL REFORM ISSUES

1. ACTION FORCING EVENT

As you know, the House leadership has scheduled a "reform week” in
Qctober to deal with several political reform issues, including campaign finance
reform and lobby disclosure legislation,

This past week, House members have begun to formulate their substantive
positions on these issues, and we may be uncomfortable with some of the
directions in which they are heading. In particular, many House members want
to move away from the PAC proposal included in the May proposal, moving even
further from your campaign proposal to cut PAC gifts to 31000, To date, we have
not signaled our bottom line, if any, on these matiers.

In addition, because of desire not to antagonize the Hill, and because of the
budget focus, the President has not been identified with the political reform
agenda {e.g., it has gotten little press attention). We may wish 1o continue this
posture.,
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On the other hand, we may want to publicly position ourselves as somewhat
more reformist than the Congress, since the public is willing to believe that the
President genuinely is fighting for reform, more than they are willing to believe
that of the Hill.

II. CAMPAIGN FINANCE REFORM - BACKGROUND
The White House proposal unveiled in May had several features:
. Voluntary spending limits

. Cap on the amount of PAC money a candidate can receive of 1/3 of spending
limit. ($200,000 plus inflation). The amount a PAC can give is $5000, the
amount under current law.

Communications vouchers for candidates who comply with the spending
limits. These would be funded b an increase in the checkoff and/or by the
repeal of the deductibility of lobbying.

A ban on use of soft money in federal campaigns

Restrictions on contributions and fundraising by lobbyists (the
administration's proposal)

Now, as the time of rechkoning approaches, the House is skittish about the
White House Aeadership bill.

Most significantly, there is sentiment to back off from the PAC limits in the
bill -- perhaps moving to a limit of 1/2 of the spending limit from PACs
(again, in $5000 increments).

In addition, Speaker Foley last week expressed the view that it was
politically impossible to include public funding in the legislation. Support
for the legislation by editorial boards and reform groups was predicated on
some form of public benefits for challengers, since the PAC provisions are
weak.

In part, this is because House Democrats continue to fear the electoral
consequences of loss of PAC funds. This is compounded by the Senate's deletion of
most public funding from the bill. If the House does not include public funding or
some similar set of public benefits for candidates, some labor-oriented Democrats
(e.g., David Obey) argue that reform paradoxically tilts the system more toward

1

2
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wealthy individuals than it is now,

Common Cause has informed the leadership that it has three requirements
for the legislation: a4} no movement from the compromise PAC propasal; b) some
form of public benefit {e.g., communications vouchers, but with no funding source
specified; free TV time; communications vouchers funded by a tax on eampaign
contributions); ¢} the administration’s soft money proposal, which passed the
Senate.

It will be difficult to round up the votes for any particular campaign reform
proposal. Tt would be hard to pass our plan. At the same time, if the House
leadership proposes legislation that is derided as a sham, it would lose freshman
and reform votes. The White House runs a risk of being tarred with the House's
retreat from our proposal, i we do not indicate that we want to stick with ocur
plan {or something considered real reform).

To date, the White House has not signaled our view of how the House
should proceed.

IV. CAMPAIGN FINANCE REFORM - OPTIONS
There are four options; please indicate which direction you wish us to take:

Do nothing, let the House work its will, and when ashed, say we unll see
what happens in conference. (In point of fact, espedially given the numerous
unconstitutional or destructive provisions inserted in the Senaie bill, this
legislation will have to be rewritten in conference anyway.)

Prvately -- but clearly -- signal our postiion:

.. that we have a problem with a move away from our PAC position,
and indicate that we would have (o publicly differ with such a move.
{It would also be possible to engage in more detailed negotiation with
them over the plan.)

I___ﬁ that we continue to support some form of "opening up the
atrwaves” as o part of reform The political department and DNC
believe that legislaiion that limits PACs and soft money but does not
include some form of public financing tilts the system toward the
wealthy -- and away from Democrais.

Publicly restate our commitment to owr overall proposal, which will have
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the effect of pinning in the House -- and steering clear from the inevitable
eriticism that will follow the House'’s weakening our propasal. This could be done
in the form of a letter to the Speaker and Majority Leader, for example, broadly
reaffirming our support for the May proposal.

Publicly, and more strongly, stake out a bottom line position on PACs or
any other particular issue. We may conclude that our primary purpose is to
position the President as being "for reform,"” "independent,” and "fighting to
change Washington." This may involve a public statement or background briefing
on PACs or some other issue,

i

V. LOBBY DISCLOSURE -~ RACKGROUND

The administration supported, and the Senate passed, noncontroversial
legislation expanding the digclosure of lobbying astivities. The House is
considering similar legislation. One provision will be the subject of significant
debate, however,

This provision would reguire lobbyists 1o itemize what gifts, travel, and
meals they provide to Members of Congress. This proposal was offered by Senator
Wellstone as an amendment on the Senate floor, and passed 97-0. It will be
offered in the relevant Judiciary subcommities by Rep. Dan Glickman,

The provision is similar to the proposal that vou advocated as Governor of
Arkansas. After the Bensate passed the bill, you publicly supported this particular
provision in statements {such as in an Oval Office radio address),

V1. LOBBY DISCLOSURE - OPTIONS

Should the adminisiration support the provision reguiring lobbyists fo
disclose travel, meals and gifts provided to legislators?

One school of thought holds that since you have already publicly endorsed
the provision, that there is no harm in the administration doing so, too. it will
offer the administration an opportunity to weigh in ao the pro-reform side of an
issue that will almost certainly eventually result in a favorable putcome. In
addition, if Chairman Rostenkowski is indicted, the issue of gifts, meals 8p4d travel
from lobbyists will undoubtedly atiain new prominence.

Wik
B I
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On the other hand, the legislative staff believes that the provision will
alienate Members of Congress who do not wish to have such gifts disclosed. They
argue that this provision will merely embarrass lawmakers, magnifying an
innocent meal or trip to give a speech into a scandal. For this reason, the
administration did not weigh in before the Senate vote (before your public
comments).

. Agree ___ Agree asamended ___ Reject ___ No action
VL GIFT RESTRICTIONS — BACKGROUND L
<
»

The House is also considering changing its rules to restrict or bar gifts, 5”"; vt
travel, meals, ete., from lobbyists or any other source to Members of Congress, A &

You made no campaign commitments on these issues, and the legislative
department strongly believes that this is seen by Members as the purview of
Congress, On the other hand, if you wish to stake out a comprehensive position
an reform, this would possibly be part of it.

VIL GIFT RESTRICTIONS - RECOMMENDATION

The admunistrations will not take a position on banning gifis from lobbyisis
and other sources to Members of Congress.

— Agree __ Agree gs amended ___ Reject _ No action
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Senate Passes Bill,
95-2; to Overhaul
[ Lobbying Laws
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ﬁ. \ : By Helen Dewar
Faargton Pom Salk Wrow

The Senate yestarday overwheimingly approved the
mast far-reaching gverhaul of obbying laws in » half-
cenwury, including provisions to tighten m&e&»ndg
registration laws nd require lohbyists o publicly
tiose meals, mtemi?;zzm, trips and other gifta 1o lawe
makers and their staffs, L

Gripped by the {ear of 2ppearing insuificiently sen-
sitive to votars’ anger aver special wterest influence in
Wasiington, senators also pledged 16 pam legislation
tater thig ylear to ban virtually 23t gifts from labbyists o

sol Hill, » ,
C&’f' he bill now goes to the House, where the elaction of
110 sew members in jast year's anti-atatys quo stmew
ghare has provided impetys for change on 8 vanety of
froats, imiudi&z}ns hbying abuses. House zction (s ex-
latet ear, L

wjﬁiﬂx éiasuaty was & welcome motivating factor” i
gvercomsing decades of resistance to major reform of
iebhying laws, Sen. Cari M. Levin {D-Mich.). chiel spoa-
aor of the measurs, 1ol reporters sfrer passage of the
bill o a 95 w 2 vote. Sens, Malcolm Wallop (R-Wyo,)
and Rotart C. Smith (R-N.H.) dissented,

The non-linding reschetion urging paasage of § pro
hibition o gilts wortl more thaz 320 from iobhyius 1o
Lrwonakers or their ides was appesved, 38 to 1, with
caly Wallep voling pa. “Rt's an abisciute scknowledges
mz&atmminm&memmmhﬁm'd
siraight in the face of & SZ&}MM v-oand Ldon't

that,* W protess:
&cgﬁt other s&m indicated by their votes ﬁm they
would go 1o altgst 2ny length 19 Ivoid the appesrince
of kowlowing © special intetests and thair lobhyist,
even if it meant changing the decades-oid habity of life
in official Washington. Severaj cited the impact of Ross
Peyot’s criticiam of labbyiste” influence duritsg hds pres.
Hen LOBBY, 420, Col 1

i

Senate Passes Bill
To Overhaul Laws
On Lobbying

< "LGBBY, From Al

Jidentiaf campaign a8 well 55 he ex-
msih L by President Llinton i
pushing for lobbying revisions in the
exteutive branch,

At the Beart of the Senate Jegis-
lstion are provisions to assure thet
ail lobbyzs{.& are rcgiéwed and i?:
semiznnual reports discloving w
they repressnt, o what isue, wiho
they costact and sow much monty iy
spent. A new Office of Labbying
Regittration and Pubdic Disciosure
wonid be st op within Be Justice
Department to administey the pew
rules ard ensure campliancs,

Now, only abowt 54890 w 8,095
lobbyists are registored ont of 4 1o
tsi Washington lobbyist population
that has been estimated 10 be 48
high a8 80.000—rgely becayse of
mtiguated rulas that bave not bean
thorcughly overhauled sinve basic
loblyying controls ware adopted in

AIMwmwSﬂWam

While backing the mewe registra.
tion rules, critics of lobbying prac
ticey said they did mot go far
eaough. 10 2 a0l performasnce by

. 082 of the Serate’s lesding maver.

icks, Sen. Paul D. Welistone (D
Mins} challenged his colleagues o
force lobbyists o disclone any gifis
0 awmakers or theiv sta8s worth
mpre than $20 a piece ar gifts add-
i, ep 10 & total of 350 in one
Fear-{rot meals 10 weekend golf
ogtings, -

-Despate initial resistance, Well-
slone's propesal was slightly moed.
e and approved W@dmw ¥ by
¥gice vole as part of lebbying
fegistration bitl after it becarme clear
that any seasior voting to scuttle it
wauld appedr 1 be veting in favor of
kifling gifte (rom lobbyists,

“Wellstones progosal goes far be- -
youd existing rules that require dis-
eldsure of trips but permit lawmai-
R 1o scoept other gifts, withowt

losure, a3 long 43 twy do ot
294 up to more than $250 from ana
soarce in ane year. Meals in Wagh-
ington do not now have to be di
S —

~The way wiy clearnd for

of the bill when senators agreed 15
modify 8 controversial proposat 1o
forve disciosure of contrivutions to
witable, public advocacy and oth- |,
F-grganizations that engags in iobe
They gropused that the fing
vervion of the bill include a Rarrow-
€F grovision yequiring disclosure of
swch contributions from foreign

SOLToNE,
AL the Wiite House, spokesman
(Qorge Btephanoponlosmwho an
A y 82id the sdminiatration
d pot have ¥ position on the
amendment Hecause R was an in-
gl housekeeping muter far
Congreaysxid Clinton “theaght it
Was 3 good ider. He wid it was &
£000 thing that they passed it,*

- Meanwhie, the Associated Press
reparted that Jobhvists, 2 target of
Ginton ehetsric ahout the probieys
of special inttres? gridiock in Washe
ingtom, are grumbling sbout beisg
asked at & recent brezkfant to sel}
$1.500 tickets ¢ & Democratic Naw
tional Committee fund-raining dinner
on June 28, The AP quoted ons lob
byist at the hreakfast as 52¥ing,
“Yomabody spoke up and s, “You
2975 are kicksn® the lexpistive] out of
Washingtzn lobbyists, How do you
€5pect us o try and solf dickets for
youZ * Lobbyisty sisc were promi.
fent ticket satlers for Tuesday's

ic Congresaivaal Dinner,

———————

TiE WassvGTan Post

Faipay, ¥ax 7,1993
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WY ivny. RbDYISE AT shout 15 be Tioh
bersd over the most special 3¢ Infereste:
Hhir s,

A3 nart of (e naguzialions sver Prash
dent Clitn't defiesierdadion plan, Sen-
ate and Hoase tonferees are [ksly to
sinnate the business e gaduction for
bbying expensss.

The likely end of desductions for iy
Ing tiot only Bas KOIVINIE seeing red, But
Tas somie of (hetn Lweriening s witkholé
green ~ My cxmplyn soomiby
"Soms hewe mxde this & fomuy fest for
PAC fpolitiral action commition] dous-
yons,” skyy Hobert Boage, vics president
of the Ameican Seciely of Associution
Exesutives, s Rbby gToup (hat represents
more than 9000 Wasingion-hasad trade

Inciudlng such piition] bahe
s a6 the Reaiiors snd the home
huliden,

Toegh Times it Gocet Golch

Pur the denitary of Guort Gulgh, fhis
latew: Diow coeney o U5 deels of XKD
ehstier insulis A8 3 nroposed campalyn
floanse reform b3 the! wopd oyt down
intibyise’ clout ax party Fawdoraiders, and

But pothing MEs cloaer iz home thas the
dedustibiiity fets, whith sxpleing wiy

tan Langue
companies d y O'onmar & Hannan,
Democratle tew firm, et inading e
chrrge Apuinsi 2. 50 fxr, ownggh, st
cipnrge duas bewn larpaly iielieenia),

REcenkiy, i twm Lemee ercaumiers with
Depsoratie Party officiels, hbyials’ &
g aploded it e open,

The fiowt was o futiem for (09 Demo-
fratit IOUEY NS Bosted By W
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iondly

Chairmen David Wikl that the parsy
ADouidin't be a5Xing lobisaans o poiitieal
comeibutions white Sashing them witk

‘1 Want ¥ou Wi U

Acaxiing o one participant, ®r. Walt .

exchonged Beaied words with both Mr,
Wilhelm snd Soott Freoick, o prominent |
ibyyie: ane DNC fuodraiter sadping

fiskiie the johuying SOMITERtY & oot

frihute to fw oueier DND fusd-raising

syeuis I New Yoek and Wishingtos, My, -
Wwall and Mr. Pustizk decllne 1o discun
th wpisode; My, Wilkets:, prconding o hiz
SPCLETWHTAR. TALherine Moore, urgwd the
Wiy iyen A% 10 make & By tiet of the .
degurtiniity e and W got {helr [Rey

Ioyaiy shove heir vwn sellinterest. “He
g them, ‘1 bl s with s, ' Mg, -
Mocre repOris,

Thes. {ate iast ments, lobbyists resteg
thelt angey aghin, thls Sme a3 Mandy
Grunweid, one of President Junsa's op
politieat advisers. ME. Grizomis was the
feanired speaker A & DECENY oF seenys
oot Waabingis awyery and Bhbvits
whis wele subpoted B2 800 tizkets i the
Fresideat's Dinoer. e Jundreiaing din
ney thil Pttt ok 3 mEton Into the
BEC's coffers in late June,

THE WALL STREET JOURNAL MONDAY, JULY 139, 1893 F‘M
Lobbyists Threaten to Use Leverage to Protect
rest: Their Prized Tax Break
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May 12, 1993

MEMORANDUM FOR THE WRESIDENT

BRUCE REED

FROM: !
; DONSIA STRONG
SUBIECT: Lobbying Disclosure Bill

As yeé know, the Senate voted last week to pass the Levin lobby reform bill,
including a Laustcnberg amendment to bring Congressional gift rules in line with those of the
exccutive branch, and a Wellstone amondment 10 require fobbyists to disclose gift, travel, and
cntertainment benefits to Members; as your cthics law required in Arkansas.

We believe the Adnuinistration should support these provisions when the measure
-moves to the House, and assume from your public comments over the last few days that you

think so, too.

Howard Paster still contends that despite your personal support for these mcasures,
these rules dm Congress's busmcss, and the Administration should not appear to be telling
Congress What to do.

We bclmva that lobbyists are the villain here, not Congress. We think the
Administration should support these measures because 1) they're good policy; 2) the
Administration is going 10 be asked to take a position, and if we don't support thesc
provisions in the House, we will look like we're not serious about political reform; 3) public
pressure s 5o great that the House will vote for these measures anyway; and 4} you've said
publicly you're for these ideas, so that should be the Administration's official position.

Please ot us know whether we ¢an say the Administration supports the Levin bil} as
amended,
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Campmgn -Finanze; Lobbying Overhaul
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Picks Up Steam After Years of Hot Air

By Jorraey H. Banpaou
And Joun Hagwoon
Staff Raporiers af Tix Waks SThEXT JOUKsaL

WASHINGTON- Alter years of talk it
liztle action, effors are now undsr way to
rein in the much-reviled system of camr
paign financing and o loroe the segrelive
world of lobbyists inlo the open.

President Clinton today wi unvell his
slan to gvernaul the campalgn-finance
isws, and its chance of passage is Righ.
Deglgmed o reduce the influence of pd-
vale-interest money on federa) elections,
the pian is expected 10 include 8l least cne
Hitienoticed addition: & provision regeir
ing presidential candidatey who iake fade
eral funds fo partivipate in publie de-
bates.

Tiee Senate, mesywhile, passed a bl i
require professional iobbyists to disclose
mre of what they do. The blil now moves
1o the House, whers ity ough disclosure
provigions will be agonited over, but prob-
ably passed in soma form.

The movemerd on boih fronis rellecta
{he helief that the voling pubtlic is fed up.
with the way Washington works, Bolh the
campalge-figance and lobbylng disclosure
bilis are prigrictes with President CHaton
and the Democratle majorities that controd
bathe chambery of Congress.

Hepublicans Threaten Filibuster

S, dificultles e shesd, Senate Re-
publicany have wowed 0 fHibuster the
sampaigndinance Bili because it containg
sorse pablle funding for congresstonal
electiong. Republicans and Democrats will -
seek oifier changes as well, Including as
eftort to sllow more private monsy iy de
funpeied into the eampaign commitiees
it suppert candidates for Congress,

The lobbylng-disclosirs Hili also I8 cone
troversial. An smendment Inclidted In the
Senats bill to require lobbyists I disciose
reintivsly smail gifts and graluities to
awmgkers is viewed 2y overill even by
many House mambers syropathetic i the
measyrs,

Democratic lsaders in the Seaate Are
condident they can
erate Republicans o side with them &

end - or even avert — 4 filbuster gnd pass

the campaigninance messure, Five GOP.
senators are clreulating a letter that ems
8 way fhal:
suggests they might sooeht such & 1o
posal, And House lpaders acknowledpe
that, given the public’s antipathy tsward,

‘| lobbylsts, aimost guy bill that farces fur-

ther disclosure, mmwmmmu‘

Ikely o pass,

Revolviny Door
mmmmmmmm

1ag legisiation in 8 9%-2 vote, The b

which was sponsared by Sen, Carl Levin,

D, Mich), is istendsd tp plug Wophoies -
that permis most of Washinglon's lobhyiaty
10 geeid registering. The bl sisc requires
iobbylsta {0 flamiss Minguelsl benefits or
Fifte valned a1 mors than 520 to Jawmakars
or thelr stalf membery,

Befors final , the Senate went

enougk mod-

oonbinding resolution that signaled ita
intent 0 ban sush gifis altogether. This
woyuld be in lee with current laws hat
cover oificiais in the executive branch.

In adgitton o the gift ban, Democratic
senators plan s foliow wp the lobbyist
registration bill with legislation Intended
ty close e “revolving door™ through
which lgwmakers leave i lobby for private
intareats. A by Seq. David Boren
(0., Oa.} wouid bar former lawmakens
from lobbying stting mermbers of Con-
gress or lneir stalls for two years. in
sddition, it would bar them trom lobbying
the commitises on which they served for
five ysars sod bar them permanentiy From
iobbying on behalf of forelgs cllents,

- Mr. Clintor’s campaign-finance legigia-
tloty will offer vouchers for television alr
time, print advertirements, snd postage o
candidates g3 an incentive o Himit their
spending. The ilmits are 5500,000 for House
txces, angd 512 millin o $5.5 midllon for
Senate races, depending on 2 state’s popu
fation. For House races, the federal sub-
sidy oould be ax largs as one-third of total
spending, the fitsl contributions
from individuai of 1250 Or Jet#.:: -

Comtributions from politienl. sction
commiitees would M Hmlied o the re-
maining ons-ihird of total outlays in House
raoes, Senste candidales couid accept as
maummmafﬁwirspendmgm&
fom PACS. . -

.The president's ptan mpea.ls the W
riie x deduction for labhying sxpenses
and. in eflect, prevents registered lobiy-
ists from wmasking.or. wiieiuns CHIRpRIgE

Honat. Mr. Clinton hag baakaed sway from-

his campalgn promise @ lower Uw oap

on how tauch g PAC can glve W §1.000 Trom |

$5.000. Beat e will sugyest wxys to revirict
ihe uniimited contribustioos that corpors:
tiony, and rich individuals can zin i

Yucsor Dlectic Powor Co.

mmmm.m,

. Arix., sai4 & sgreed to sell part of e reat

exizte and related ‘sssete of e Tuomon

' mmmmumww
et Managers [P, 2 clokely held entity
in Seottsdale, Arz. The properties include
the Warner Cantar Hilton and Towsrs in
Woodiands, Caldf,; the Holidsy tan-Hurst-
mmmg‘%?ﬁﬁ&a‘?ﬁ?
W'hlﬂ:;i{ (I IAT D s awaes t T
Tucson Kectrie said it axpects o com-
mweuxmmﬁsmmqum
wibfect 40 cevteln conditions. The siie -
mth&umyeﬁeﬁw&emﬁ‘:
income siatemment, an official said.
mmmmwmmwg

Resoorees, which properties and
oiher investments in the 1380 in & felled
diversification program. :

| pastage, !
vea burther, I sdopied, by & 56 voie, &

n
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%ex}até Passes Stringent New Rules forslzebbyists

At e
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pan By MICHAEL WINES l/
vt . M““omm‘{m . -

o, WASHINGTON, May 6 — The Sennte
4y to haul this
city's tens of thousapds of jobbyists t

" public account for the lirgt sime, vouing

wio make thum report oo whe hives them

ms public policy and what they
oitg it

e The 83-10-2 vate was the first serious

temp! 10 overhatd) controls of lobhy-

| *ng since 1948, when Congress passed a

« sdobbying-discipsure act that was ah

fMost immediately circumvented and

1 ignored.

The issue e must survive & vote in

the House, bul its evenina) passage

- { seems likely since a nearly identicat

| ypeasure there js reported 10 have
{ broad support.

Senator Carl Levir, a Michigan
Pemocrat who was the measure’s chiel
spansor, said taday that past altempis
Lo reform inbbyiag laws had beoen “sty-
mivd repeatedly.” b that this year's
effors had bipartisan suppor.

Sufter Disclosure Rudes

3

v "I has been o fong time coming”

-
Mr. Levin said,
i The measure would require most

b L e vy i o g S i ., k. .

THE NEW YORK TIMES, FRIDAY, MAY 7, 1%%3

prolessional tobbyisia 16 regisier with
the Government and 1 file repans
every six months disclesing, in geners)
terms, what they am éuin%i Amang
other data, the reports would ist the

policies and legislation they seek tof

influence, the Federnl agencies and
Congressional commitiees they have
contacied, the identivies of thelr em-
plovers and the overall <ol of each
kbbying campaipn. ‘

The reperting reguivement would
cover nol only private lobhyists, Hie
members of faw firms, but alse comps-
nies, trade and advecacy groups that
ewpioy in-house lobbyisls, ke the Si-
acry £lul and the Nadional Association
of Manufagiurers.

Fre B includes 8 surprise amend-
ment adopted on Wonesday  thal
wonld require lubbyists 10 disciose any
gits or other finangial benefits worth
more than $28 thal they have provided
10 senutors or their stafls

Prassure From Volers

The bili's swift and falrly painless
approvai reflecled in part the Capital's
downing awareness thay many volers
subscribe 10 the adage Hkening faw-
making f" sausage-making, and that

. fegally bound 1o do so.

" 1 that their {egisiation would close those

1 bying efforl, ither i Congress or the
1 executive branch, was covered,

they want 1he process cleaned up,

Mr, Levin, a5 well as the bill's chief
Republican spunsor, Senator William
8. Cohen of Maine, said today Lhat a
spate of vnusually kurid ethics! scan
dals and a whirlwind of populist at-
tacks by Ross Perms, the third-party
Presidemiat candidate tast fall, had
been g coRsCiOUSHess-raising experi-
ence for lepislalors, Indeed, even the
lobhyists® (rade susocialion supported
the mepsyre passed wxday. '

“Public disgust is a motivating, and]
ndeed a welteme {actor” hehing Sen-
ate suppert Tor the bill, Mr. Levin said.

The twe Senztors who voted agalnst
the measure, both Republivans, Roberd
€, Smith of New Hampshire and Mal-
colin Waliop of Wysming,

Ko ane kn0ws how many peopie arel
patd to influence fegislation and Guv-
ernment policses, bal recenl estimatey
range {rom 12600 to about 30,008, Only
abenit 6008 vy 16 comply with the 18946
iobbying law, which requires them to
reposrt their £xpenses o Conpress, and
the buik of those reperls gre 50 HCom-.
Hete at to be useless.

The 1944 law is 30 strewn with fnop-
holes, Senate aides noted ihis spring,
that many of the Capitel's best-knows
uid most powerhal jobbyisis have ni
hothered o regisier and do not appear

-

Aims of Propaied Bif
Mr. {evin and Mr. Cohen said today

gaps and force Tar broader disclosure
of iohbying aciivities. And although the
bill does exempt some lobbyists from,
reparting of thelr work, Sennte aides
auserted today thet any signilicant lob-

The bil) would create a new oifice In
the Justice Department to coliect and

compile lobbyipg records and 50 end.

lerre the taw, A fiest written, the Dill
provided for lines of up Yo 3196,008 for

ioblywats whid deliberstely violated the

law. An amendment approved on
Wednesday raived that fligure to
$286,000. Minor viclztions would carey
fines of ups o 316,000

The mest difficull task, aidey said,
was te cast a disciosure nel ihatl cap-
wred professional loblyyists bus spared

the average citizen who writes an an-
Ery letter to a member of Congress, or
the business executive whe visits Lhe
Lapitol pne week 2 year 19 air griev-
anees,

The messore defines fobbying bread-

ty, ranging from eiforis 1o influence

tepislation and regulations to prempts
to win Federal comiracts for chionds.
And it ap?ears 1 reguire disclosure by
mest prolessionals, inchuding any per-
son who is pald ot leaut $2000 & yeur 1o
Jobbyy or any arpanization whose jobby.
ing eapenses exceed $10,008 & year.
Peopic and groups passi thal

threshaid wonld be required io file re. -
poris Hsting not just their employers,

activities and oxjpwenses, bw afso a host
of cihor potontially revealing informa-
tion. This would include the nemes of

#if employees in g corporation oF or-j

ganization whoe enguge in lobbying, and

.infermation on whether they have held

$obs in Congress or muock of the exocn-
tive branch in recent vears ‘and a3n
actounting of those jobs.

The bitt alse demands disciosure of
any foreign entities that have direct
invelvernent or financial interests in
either & labbying effart oy an American
company hat is reperting is lobbying
octivivies.

The measure siso takes ains at one of
the capnal's most common lobbying
technigoes: the massing of anonymons
firms and organizatéms into inRoru-

ous-suunding  coaiitions, with names

Hke Citizens for Good Government,
thal then lobby for specific bus undiz-
closed interests.

Under the bil, any group or firm that] *

gives at least 35000 (6 such a coalition
i A six-month perind must be denté
fied in the coslition’s obbying report. i
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Clinton Ties Dekcit Cut
To Trade Negotiations

Spevianl o The New Yoek Tymes

WASHINGTON, May £ — President
Chinton used g speech on international
tradi: today 1o lobby for the psasage of
his deficit-reduction plan, saying Hast
the United States will be in nd pogition
19 press for apen wmarkels abroad if #

not address s own domestie
probiems first,

Mr. Clinton, who lost an important
Congressional battle fast momb aver g
$15.5 billion package that he sald would
stmulale the economy and create jubs,
potnted 1s 2 reduciion in jong-term.
morigage interest rates as preof that
his averall baxdget plan had bees well
received in the fingneial markets, As
propased, ihe defick-reduction ptan;
woizld cul thoe yearly deficll i hadf in

- four years \hrough spemding culs aad
. tax increases.

The Presidenl said reducing the
defich was the key to domestic eco-
nomi¢ revival. “This is the uilimate
stimubus for the American feonomy i
we can pasy the budget that reduces
1he deficit ang keep tyese raies down,"
he said in an address o the Expert-
impart Bank, {
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EXECUTIVE OFFIGE OF THE PRESIDENT LD\,\G‘,YS

OFFIE OF MANABEMENT AND BUDBET
WASHINGTDN, D.C, 20503

May 4, 1993
(Senata)

STATEMENT OF ADMINISTRATION POLICY

{THIS STATRMEMT HAS BEER COORDINATED BY UMB WITH THB CONCERNED AUHNCIES )

{L&viu fb} Michigan and B ethar&}.%.

The Administration supports S. 349, and wiil continue to work
_with Congreaa to atrangchen and clarify the leglslation.

Pay-As-¥ou- chg;ng

8. 349 wnul& increase receipts; therefore, it is subject to the
pay-as-ycu~g¢ reguirement of the Omnibus Budget Reconciliation
Act of 1990, OMB‘s preliminary scoring estimate of this bill is
that it waulﬁ increaee receipts by less than $500,000 annually.
Final scoring of this 1&gi51&ti0ﬁ may deviate trnm this estimate.

* & &k & &

This Statement of Administration Policy was developed by the
Legislative Referanc& Divieion {(Ratliff), in consultation with
the Departments of Justice {Evans/Grapensberger), HHS {(White},
Transportation (Donelan), Educstion (Heindel), Agriculture
{Imhol), Commerce {(Powell), Defenese (Brick), HUD (Moran), Labor
(Taylor), State (Keppler), Transportation (Donsglan), the Treaswury
(McGivern), VA (Lawson), and Energy (Honick), GSA (Simms), NASA
(Costanza), OPM (Woodruff), SBA (Deane), OGE (Ley), the NEC
(Seidman), the White House Offices of Leglaslative Afrairs (Carey)
anda Communications (Waldman), DPC (Strong)}, BAS (Balis), OFPP
{Burman}), OIRA (Hill/Veeder/Weiss), and TCJ (Silas).

On April 1ist,; the Senate Governmental Affairs Committee reperted
S. 349 with ene amendment and the legislation was placed on the
Senate calendar. (The Committese ordered S. 349 reported by voice
vote on February 25th.) The legislation has [ive Democratic co-
sponsore: Glenn, Boren, Campbell, DeConcini, and Bryan.

WH DPC (Stronyg) advises that Sen. Levin will offer & "nanagers’
amendnent® to 5. 349% on the Senate floor., The amsndment is
expacted principally to address technical issues. In addition,
DPC advises that the amendment will increass the threshold anount
for triggering the registration regulrement from $1,000 to
$5,000. The amendment also could contain language to: (1) exempt
from the registration and reporting reguirements any lobbyist
whose total Income or expenses In connection with lobbying on
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behalf of gi;~nf its eclients do not excesd 55,000 in a semiannual
period; and (2} regquire lobbylsts to identify third-party payers
and coalition connectiong to covered officials, upon reguest.

Pggeription of §, 34%. a8 Reported

$. 34% would provide for the disclosure of lobbying activities to
influence Federal Legislative or Executive branch ¢fficials. The
term "lobbylst® would not include an individual whose lobbying
activities are “only incidental to, and are not a significant
part ©of," the services provided by the person to the client,

Lobbying contacts would inglude certain communications regarding:
{1} the formulation, modification, or sdoption of Federal
legislation or regulations; or {2) the administration of Federal
programg or policies, including the award and adwinistration of
contracts and grante. Lobbying contacts would pot ipglude
compunications such as those that are: (1) Congresgsional
testimony, (2} reguired by subpoena, (3) made in response to a
Federal Register notice, {4) made in compliance with agency
adminisgtrative adiudicatory procegures, or (5} made on behalf of
an individual regarding that individual‘s benefits or other
personal matters.

Contacts with Executive agency officials would have to bke
reported specifically as to each agency. Covered Exscutive
branch cfficials would include the President, Vice President, any
nonclerical employee in the Executive Office of the President,
and any Sanior Executive Service employee. Contacts wvith
specific menbers, of Congress would have to be reported as &
contact with the House, the Senate, or a Congressional committee,
Covered Legislative branch officials would includs Menbers of
Congress and nonclerical Congressional employees on peradonal
gtafrs, commlttees, or leadership staffs.

An Office ©f Lobbying Registration and Public Disclosure would be
established within the Department of Justice. Lobbyists
generally would be required to register with the O0ffice within 30
days of first making, or agreeing to make, a lobbying contact.
Registrants would have to report te the Office semiannusally on
their lobbying activitiss. These reports would contain the names
of the registrant and the client, a list of the specific issues
upon which the lobbylst engaged in significant lobbying, and a
good faith estimate of the total amount of all income from the
client during the semiannual periced for lobbying activities,

H -

Initially, the Office would have to attempt to rescolve alleged
noncompliance with the blll informally. If a person admitted
that there was & noncompliance and corrected it, no further
action would be taken on minor noncompliances and significant
viclations would be treated as minor. The penalty for minor
compliances would ke no more than $10,000. For cases of
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significant violations, the penalty would be more than $10,000
Ut no more than $100,000. A parson could appeal a f£inal
determination of noncompliance to a Federal court of appeals.

On February 4th, the Vice Prosident stated that he supported

S. 349, 1In his February 17th address to Congress, the President
endorsed “the lobbylng registration bill.® In a March 3ist
ietter to Congressman Bryant {(the sponsor of H.R. 823, the House
companion legislation), the Presldent stated that he strongly
supported the Lobbying Disclosure Act of 1893, The President
also stated that  the Administration looks forward to working with
the House Judiciary Administrative Law subcommittze to
*ptrengthen and ¢larify the bill.®

A DOJ draft report on H.R. 823 currently is being circulated by
LRD for comments. The draft report states that the
Administration has four major concerns with tha legislation:

(1} the bill should cover all attempts, without regard to their
frequency or magnitude, to influence any officer or employee of
the Executive and lLegislative branches; (2) more accurate and
specific financial disclosure ghould ba raguired; (3) vioclators
of the Act should not profit from their wrongdoing; and (4) fees
paid to lobbyists that are contingent on the succese of any
lobhylng activities should be prohibited. Justice also notes
other possible problems with provisions of the legislatien
inciuding those regarding registration, enforcement, penalty-
setting powsrs of the administrative law judges {which raise an
Appointments Clause question)t and the definition of *"foreign
principal®, .

a«a Bl -

The scoring in this s&% was approved by TCJ {3ilas) and DBAS
(Balis). <CBO agrees (final).

Lagislative Reference Division
May 4, 1893 -+ 1:30 p.n.
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EXECUTIVE OFFICE OF THE PRESIDENT
-UFPICE OF MANAGEXENT AND BUDGET

i =

washington, ».¢. 20503

April 30, 1993

LEGISLATIVE REFERRAL MENORANDUM

T¢: Legislative Liaison Officer -~

COMMERCE - Michael A. Levitt = (202)482-3086 - 324
DEFENSE - Samuel T. Brick,
HUD - Bdward J. Murphy, Jr. - (202)708-1793 - 215

STATE - Bill Keppler - (202)647-2137 - 225

TREASURY ~ Richard s. Carro - {2023622-11456 - 228

OGE, ~ Jane Ley ~ (202)523~5377 - 261

FROM: JAMES 3. JUKES (foify

1

Agsistant Rirector far

OMB CONTACT: GERRY RATLIFF (395~3883)
Becretary’'s liine (for simple respouses): 395-3454

BUBJECT:

Disclogure Act of 1953:

DEADLINES

€,0,B. May 4, 1993

LRH #1-357

Jr. =~ (703)697-1305 - 325

Legislative Reference

JUSTICE Proposed Report RE: HR 823, Lobbying

OMB reguests the views of your agency on the abkove subject bafore
adviaing on 1ts relationship 1o the program of the President, in
accarﬁance with OMB Circular A-1%.

Plausc aaviaa us if this ditem wlll asrffect direct spending or
recaipts for purposes of the the “pay-As~You=gp" provisions of
Title XIIX of the Omnidbus Budgat Reconciliation Act of 1990,

i

¥
£

ce:

© Donsia Strong

Bruce Reed

Jack Quinn
Cheryl Milla
Helanne Verwveer
Michael Waldman
Chris Bdley '
Boeb Damug )
Bernie Martin
Rithard Loeb
Adrien silan
Cota Buebs
iorraine Miller
Sally Katzen
Jeff Hill
Thurgeod Marshall
F.5 5 &!"Mﬂ
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LRM #I~-357
RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM

1T your response to this reguest for views is simple (e.q.,
concur/no comment) we prefer that you respond by faxing us this
response sheet. If the response is simple and ysu prefer to
call, please call tha branohewide lina shown below (NOT the
analyst’s line} to leave a message with a secretary.

You may also respond by (1) calling the analyst/attorney’s direct
line (you will be connected to voice mail if the analyst dees not
answer); (2) sending us a memo or letter; or (3) if you are an

- OASIS8 user in the Executive Office of the Presldent, sending an

E~mall message. Pleage inolude the LRM number shown above, and
the subiect shown bejow,

$0: " GERRI RATLIFF :
Office of Mansgement and Budgel
Fax Number: {202} 3%5-3109
. Analyst/Attorney’s Direct Number: (202} 395-3883
. Branch-#ide Line (to rsach secretary}: (202) 3I85-345%4

FROM: (Date)

: {Name)

(Agency)

(Telephone)

SUBJECT: JUSTICE Proposed Report RE: HR 823, Lobbying
© Disclosure Act of 1993

" The following is the response of our agency to your reguest for

views on the above~capticned subject:
Concur
i No objection
No comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this
! response sheet
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The Hoenorable Jack Brooks
Chindxrman ‘ .
Committos On Tha Judiciary : i
House of Representatives :
Waahington, D.C. 20515 :

i .

Dear. ¥z. Chairman:

This s in response to your lelter reguesting comment on
#.R. 823, the "Lodbying bDisclosure Act of 1893.% X

The Adminimtration strongly supporte the purpose of this
legiglation. We sre copnltted Lo insuring that all citipens ave
aware of the influence brought to bear or the development of
government policiss, reogulations, laws and logiclation. H.R. 823
asxtablishes uniform lobdy discleosure reguiraments for Bxscutive
and Loegisliative Branch lobbying. It repeale the patchwork of
existing lobby disclosure statutes and atreanlines the entire
disclosure process for those who must comply.

In addition, tha naw Office of Lobbying Reglatration and
Public pisclosure would be sxtebdlished within the Department of
Justice. Wa nalieve that the Dapartacnt of Justice, with lts
sxperience in sdministering and enforcing tha FPoralyn Agents
Rogistration act (FARA] sinve 1242, and ite experiance in enforo-
ing the Federal Regulation of I4bbying Act s uniquely qualified
for the responsibility of administering and enforcing tha provi-
sionas of the bill. The Department has established, over its
S5l-year FARA history, a roputation for asministeriny snd enforoc~
ing that Act in an evanhanded manner, and encouraging saximum
disclosure whils presarving tha rignt of all parties to dlssemie-
npate thoir message. ‘

A the President stated in his letter te the Subcommibioe,
dated marcn 33, 1993, the administration ls anxious to work with

you to strengthen and clarify H.R. 823, Accexdingly, we strongly

recommand, based on the experience of varisus Executive Branch
departments and agencies in implementing, adminietering and

: ‘.

§

G4/28s82 i1l ) OLA o ONB JUEES Goozs000
U.S. Departinent of Justior
Office of Legisistve Affalrs
‘ ?
Dra 64
msmwémmw " ’ Bhakingtar, DO 3052
! : .
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anforocing the various disclosure Btatuéaa, that Congress go
bayond the language of the present bill and adopt legislation
that will be more effective than the provisions of H.R. 823 as
introduced, and that will compel disclesure in a timely manner.

The Administration has four me)or concerns with the bill as
prasently drafted. Our conoerns and a saation-by-section analy-
sle follow: ' -

Our!firut concern is that the bill cover all attenpta,
without regard to their fraquency or magnitude, to influence any
officer or employee of the Executive and Iagislative Branches.
This is based on tha balief that a hoat of preliminary decisions
are nade at every level -- some that never raach the review of
the ultimate decision maker. Any effort to exclude all but the
highest ranking officials or employees could have the unintended
effect of increased and undue lobbying pressures on officars and
amployees not coverasd by Section 3, since contacts with such
individuals would' not subject lobbyiets to the registration

requirements of the bill.

The bill's definition of lokbylst in Sectlon 3(10), exclud-
ing those whosa lobbying activities are "only incidental™ and
"not . . . significant", is, in our view, impracise and creates a.
loophole that will unidermine meaningrul lobbying disclosure. We
recommend that a bright line test of what constitutes a lobbyist
be arafted. For example, a threshold amount expended for lobby-
ing, @.g., $5,000 in a six-month paricd, could trigger the
obligation to register, or a test that focuses on the client’s
overall lobbying efforts rather than the lobbylst might bs
fashioned (ct. the Federal Election Campaign Act,

2 U.B.C. § 431 et sgg.). An alternatlve approach would be to
make any exemption explicit and precise in its scope. '

This blll providas for a potentially significant loophole in
that it fails to require the disclosure of individuals who pay a
lobbyist to lobby on beshalf of anether. The real party in
interest, the individual paying the bill, could remain undetected
and undizclosed from the public and other interasted parties.
The Administration believes that any third purty that pays for
lokbbying activitises ought to be aisclosad. )

Organizaticne that participate in coalitions are excluded
from dieclosure if their payments do not exceed $5,000 over a six
month period, they do not significantlyiparticipate in the
suparviaion or control of the lobbying activities and they &o not
have a direct financial interest in the cutcome of the lobbying
activities. Terms such as "signitricantly participate”, “supervi-
sion or control", "“direct financial interest”, and the "outcoma"
are s0 ambiguous that eneuring that thie exception is not abused
will be virtually impossible. In ad@ition, the bill provides no
mechaniom for disclosing the existence or participation in agd hoe
coalitione where lobbyists for different organizations or oliants

oLA " =+ OMB JUEES @ oos/0o8
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work in goncert on an iszsue or goal of icomman soncern. Sush gd
hes coslitions siten take on a dedeptive or unasauning nase Lo
hife the identity of tha raal players. This bill sbould insure
thit this typs of activity is disclosed by regulring each regia-
trant to name any ad hpo coalition and/or participants with which
it participstas, irrdspective of wnether the cosiition pays any
of the participants. Tha Administration belioves it is eritical
that any raforpt sddrass all modes and gtructures by which influ~
gnce is peddled. As we indicated above, the disclosure of all
the principals in all lobbying e¢fforts is eseential to public
swaraness of §11 factors Influencing gévernmental decisions.

Second, more accurate financial disclesure then thatfpravid—

od in Baction B of the proposed bill should ba paquired. :Predun~
ably, & paid lodbyist is cspable of maintaining financial records
adequata to meet his or her sbligations tov the Internal Ravenue
Sarvica.  7The publiv gains little i these exact nuxgbers are

converted to estimates ranging from tens of thousands to bundreds

of thousands. of. dollars,

In addivien, lobbylsts, st the very least, should Ls
required te disolose specifico amounts for expendituras in certain
crucia) aress, such &%, gifix, entertainmsnt and travel and
advertising. Mareever, H.R. 821 should provide for couplete
disclogure of grassroots activities. vVery often, public servanis
are faced with & host of artificially generated correspomdence
and tolephone c¢alls. HMany lobbyists expend substantlal amocunts
of money in an attampt to suggsst to thosas in public sarvice that
thair cavsa or pomsitics hag substeantialisupport. Theore should bo
seaparate line item disclosure of suns expended on grassroots
activitiss and the lssuas advanced, : :

Third, while K.R. 823 provides oivil monetary panalties for
vioslations of the Act, tha bill could be substantlally strength-
ened by inpuring that vioclators never profit from thelr wrong-
doing. Iobbylists who continuously fail to comply with the
provisions of the bill ghould forfait their fee. This could be
sccomplished by wdopting provisions Lased on the HUD Reform Act,
which provide & ¢ivil money penalty at the greater of a fixed
anount or the amount paid to the lobbylst with respect to: the
violation. ) ‘ ;

Fourth, there should be & prenibition against eny fee paid
to a lonbyist that is contingent, in whole or in part, on the
success of any lobbylng activities., sSinilsr provisions axe
contained in the HUD Reform Act and FARA. <Contingant fesda for
saiiciting or obtaining nt conbracts have long been
congidaered ocontyary to 1ic pOlicy because such arrangements
nay lead to attampted or aotual axercise of isprepey influence.
Somuiseions paid on sales would not ba prohibited under this
provision. - . .

' !
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Wwe also note possible problems with respect to what consti-
tutes an inactive registration and with the timeliness of the
initial registration as provided for in Section 5.  Inactive

Bes
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registrants, in our view, should be daefined as those whose total

reteipts and {not "or®) total coste are less than $5,000 in a
senivannual period. To uss the disjunotive ls te invite the
struosturing of payments s0 a6 te aveid digclosure.

Seation 7B {1} of H.R. 523 regquires the Dapariment to close
out & posgible enforcement action, if Che party scbaite Informa-
tion chowing a violation was "unlikely”. cCoupled with the
Department’s lack of authority to investigate, this will allow
violators. to sukmit just encugh information to peet the *unlikew
1y™ test and evade the disciosure reguired by H.R. 823. There-
fore, the Departmant suggests that the provision be clarified to
nake plain that the rag gstrant is required te show he or sha is
in' compliance with the Aot..

Both BEUD and FARA provisions reguire registrants to Keep and”

prasarve records relating to thelr activities, the disclozure of
which is reguired by the respretive statutes. H.R. 823 should
ales go provider otherwise, those aseking o evade the law or
anforcement sfforts may ciaim that relevant records of lobbying
activities asre "nom sxigtant”. 7o insure that the Departwent s
able to obtain relevant information and o pursue instances of
nonesnplianee, authority &%ould he given to the Attorney General
to issue civil investigative damands Vhere a pessible vielation
je indicated.

pention 7{b} (2] requirexs tha Depariment ¢ trest a "oubstan-
tis) noncomplimnceY a8 B "aincr noncempliiance® if tha person
sdmits there was a noncompliance and correots ii, without any
ragard as to the egreglousness of the noncomplianca. Thie allows
the persen €0 engage in a deliberacve courss of conduct designed
to evads dlsciesures and, if caught, te say, "I'm soprry, 1'il
dinclope™; and pay a smaller penalty. Yn fact, this provision
sarvas 28 an incentive %0 noncempliance. The Administration
recommends that the bill be revised to treat slgnificanl noncom-
pliance, admitted or not, as provided iu sectien #. ,

The 'snforcenent spechaniens provided in the bill alao need to

be strangthenzd. The bill falils to atford the Diractor suffi~
clant investigative authority to insurxe:that all thoase register
whe should, and that thoss whe €0 ragister maks full and accurate
Qisclosure. We favor the inforpal resolution of Alsputes when-
ever possible, but there must alss ba the tools such as adminie-
trative fines, civil investigative demands and, as & last resort,
orininal sanctions foxr thosa who chiooks to avoid the bllil's
registration ami disclosure requirements. Expurience has shown
that the inferpal resclution process is graatly enhanced by the
preaesenae Of Wors gpevere parnitics, :

H
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Saceion f{a) {1} of the biil would prohibic the Director of
the Office of Lobbying Registration and Pudlic pisclosure: from
ixposing & civil penalty for violutlone of the act: i

“in an amount greater than that recompended by an adsinis-

trative law judge aftar a hearing on the recerd under Sub-

section (a)(3) unless the Director detwxmines that the
recommendation of the administrative law judge is arbitrary
andiaapriuioas or un abuse of discration.” '

.

t _

The Appointments Clauss of the Cusstitution, erv. II,
sec. 2, ©l. 3, asuthorizes the Presidant, by and with the advice
and coneont of the Senats, to appolnt officers of the Tnited
gtates. ‘The ¢lause further providas chat Congross nmay vest tha
appointment of “cuch jipferior officers, as Lhey think proper, in
the President alone, In the Courts of Law, ©or the Heads ag
Departments.”® (Emphasis added.) We believe that glving adminis~
trative lav Judges tha anthority to make decisions binding on the
pirecter, and thus ultimately on the Attornay General, subject
enly te reviow under the arbitrary and capriclous or abuse of
diseretion standarde, raises constitutional goncerns. Officers
¥ho maKe decigions without being subject to the supervision and
eontrol of superiors cannot weaningfully be considersd inferiox
officare, _ :

Sinve the bill appears €0 pernit thne appointment of admliniew
trative law judges in a manner reserved for the appointment of
inferior officars, while at the ssme time effectivaly insulating
their decisions from review, we believe that the limitation on
the reviewability of their decisions ralses a substantial quesw
tion under the Appointments (lauvsee. ,

e 4 not pelfave that the limited revisw svailadble 0 tha

Dirsctor is sutficient to ohviave this copstitutional problem.
The arbitrary and capricious and abuse of discretion standards,
devices with long histories in adminlstrative law, do not permit
the Director (nor, by sxtension, the Attorney General) to substi-~
tute his judgments for those of the adainistrative lav judge.
Raviaw under the arbitrary and capriciocus standard, for examnple,
iz linited to only "vhether the decision wus bassd on s censlder~
ation of the relevant factors and vwhether therce has been a clear |
srror of judgment. Althoueh this (nquiry into the facts im to bs
searching and carefal, the ultimate standard of review is a
narrow one. The [(Director) is not empowsred to substitute [(his)
judgment f£or that of -the [ALI]" ¢ yng to Preserve Overtopn. Rack

¢ 401 U.S. 402, 416 {1871) (citations omitted). Bechuse
the ALTS' judgments would therefore still e beyond the
Director's supervigion and control, we are not parsuaded that ,
adainietrative lav judges may ke eppointed In the mannar that the
Censritution reserves for the appointment of inferior officers.
LL. Bratepent on Signindg the omnlbus Budwsty Recy
A8f2, 25 Weakly Compllation of Preaidaential Documents 1970, 1871
{Decanber 19, 1988} (objecting to imposition of sn arbivtrary and
capricious standard of review for raview of special mastar

[P
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decisions by Claime Court judges as inuvonsletent with the'
roquiraments of Articie II), accerdingly, we roccommend that the
bill be changed to suthorize the Director to overturn any clvil
panalty imposed by an adninistrative law Judge under this bill if
the decision is nor supported by substantisl evidence.

Another concexrn involves the bill's proposed vevisich of
FARA in Ssction 13. By rastricting the dafinition of foreign ;
principal to foreign governmants and foreigm politiceal paitiss, ;
che bll)l (contrary to curreat law) would allow foreign Individe
gals, asseciations and corporatiens to attampt to Inlfloence
snaxican public opinion and United states policy witheut making
any disclogurs wwier FARA. Only ir they also engaged in lobbylng
pontacts as 4afined by this hill would ‘they be reguired to nake
any disclosure of their activities, and such disclomure weould be
signiticently less than is nov regquired under PARA. This would
allow agents of.entities supperting terrorist activities to
attampt to influence American public opinion and United States
policy without paking any disclesurs under aither FARA or the
Lobbying Disclosure Act of 1993. rFurther, this would imposa on
the mment the burden to prove in any litigatlon that the
agant reprecents an sntity meeting the Act's definition of a
forsign goverrsent or forsign politisal .party, & 4&ifficule, i
not insurmountable, obstacle in cases involving covert agents and
slandestine forsign organirzations. The Administration recomminds
that tho present definition of “foreign principal® in Sesciion }
of FAKA be retained in its entirety, and a provision be added
stating that registvation and disclosura by commercial entities :
under the Lodbbylng Dlscilosure act satisfies the reporting. obliga- i
tions of .FARA.

i 4

We point out that the bill establishes within the Departmont
an "Offics of Lobbying Reglstration and public Disclosura®™ to
administer and enforce ite provisions, Buvh an office wopld
regquire funding, it is estimsted, in the range of aight to ten
miliion dollars & yeor, as well B3 geveral nllllon dellars in
start-up costs for personnel and eguipment, including 2 computex
syetam which if compatibvle with that of the Fsdaeral) Elattion
Commission. 3 R :

rinally, the Byrd Anmenduwent requlres yearly reports avainat~ %
ing thae effactivensss and compliancs of the sxisting disclosure :

rogram. Bowever, H.R. 823 repoves the regulresent foxr agencles
© eellect and cowpile the information that ie the basiz of the
raport. Thererore, in keeping with the information and stream-
lining goals of H.R. 823, the Administration suggests gstrixing
the remafining provisions of tha Byrd Amendupent that relaie to the
yearly disclosure certification report; = :
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, we support the laudable gosls of M.R. B23, and
beliove that the bill should be ngdiriga as gsuggestoed above ¢ s

8incerely,

M. Faith Burten ’
Acting Assistant Attorney Geneval

B
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May 3, 1993 11:00
Senator Prank R. Lautenberg

GIFTS [Baséd largely on Executive Branch xuies]

Undayr the bill, no Member of Congress or congressional employee
may accept any item of walue, subiect t0 these exceptions:

1} De minimus: Nembers/staff may eaccept gifts of $20 or less
at any one time, provided the aggregate value of all gilfts received
from any one person may not exceed $50 in & calendar yea:

2) Gifts bmsed 2l xelations ship: Members/staff may
svcept gifts based on a persona re ations? ip, under circumstances
that make it clear the gift is motivated by a family relationship or
personal friendship.

3) Bi - penefites: Hexbers/staff may accegt
discounts &%d gimilay -eﬁafits that are qenar&lly availakle to ¢
public or government emgi&yeea

43 t] X .
Membexs/staﬁi may accept greetiﬁg cards and items uith ixttle
intrinsic value, such 28 plaques and trophies, which are intended
svigly for presentation.

5) Henopary degrees: Members/staff may accept honorary
degrees,

£} Ridely atsended g%;hgxingmiggggkinuz Membere/staff may
accept invitations to speak or to participate in widely attended

gatherings, such as conferences, seminars and receptions., In suth
gituvations, Members/staff may accept food, refrashments,
entertainment and materisls provided to all attendees 2s an integral
part ¢f the event. [Note: this exception does not appiy to travel
expenses, which arze covered kelow.)

7) Pelitica) evepnta:r Mermbers/staff may accept meals, lodging
and othor benefits provided by o politica) organization in
connaction with particip&tian in political events.

8) Protorol aggeg;;on' The Ethics Committess would establish
rules under which Members/staff could accept meals, refreshments and
entertalnment in foreign areas in the course of official travel o
such areas, or &t events sponsored by forelgn governments.

9} Informe
scceptance of
materials.

ona exials: There would be mo limit on tha
books, aadzo or video tapes, and other i{nformaticnal
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10) Iterms primarily for gge& distribution to const;tgg§§§: A
Merber or employee may accept food or other jtems of minimal value

intended primarily for fxee disiribution teo visiting constituents.

MEALS AND FENTERTATNMENT

Under the bill, meals, beverages and entertainment are
considered ‘as gifts., However, there is an exception for modest
items of food and refreshments, such as eoft drinks, coffes and
donuts, offered other than as part cof a meal.

IRAVET,
Reimbursed travel expenses are tresated as gifts and thus

ganerally ¢annot be accepted directly by Membezrs/stafi keyond che
strict limits noted above.

The Sanate or House may accept reimbursement of expenses
associated with travel related te the official duties of
Members/staff f{e.g. attendance at a meeting, conference or similar
ITuncrion}, 4iI the travel iz approved in writing in sdvance by the
Ethics Committee. The Committee must find that acceptance tnder the
circumstances would not cause a reasonable person with knowledge of
all the facts relevant to a particular case to guestion the
integrity of the Member, the (ongress ¢r ¢ongressional operstions.

Reimburserent i3 not permitted for items besyond those
reascnably necessary for the Member to participate in the event.
Thus, for example, if a Hember participates in & conference only one
day, hotel expenses for morse than one night generally will not be
reimbursable.

SOLICITATIONS OF LOBBYISTS

The bill would prohibit Members/staff from knowingly scliciting

contributiong from registarad lobbyists to 501l(c) orgsnizations
{nonprofits). The bill stipulates that a Member/staff would not

violate this section simply because his/her name appears on the
letterhead of asolicitacion. ' \ :

BONORARLM

The bill would prohibit Members from directing to charities
henorxeria received for speaking engagements.

H

OBGRZSSIONAL

The bill prohibits the private financing of congressicnal
retreats.
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IN THE SENATE OF THE UNITED STATES

Mr. LAVTESBERS {for mimself, Mr. BOREN, Mr, LEVIX, Mr. WELLSTONE, and
Mr. FPEINOOLD] introduced the following Bill; which was read twice and
referred 1o the Commities on :

A BILL

To Hmit the acceptance of gifts, meals, and trave]l by Mem-
bers of Congress and congressional staff, and for other
purposes.

per

| Be it enccied by the Senate ond House of Represento-
fives of the United States of America in Congress assembled,
EECTION 1. SRORT TITLE.

This Act may be cited as the “Congressional Ethics
Reform Aet”. |
:szc, 2. GENERAL STANDARDS.

! (a) GENERAL PROHIBITIONS.—A Member or em-
ployee shall not, directly or indirectly, solicit or accept a
gift from any sourcs except as pro;:'ided in this Act.

K T TS S« " T L I
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1 (b) RELATIONSHIP TC ILLEGAL GRATUITIES STAT-
2 UTE-—Unless accepted in violation of subsection (c)(1),
3 a gift accopted undoer the standards sct forth in this Act
4 shall not constitute an illegal gratuity stherwise prohibited
S by section 201(c)(1)(B) of title 18, United States Code.
8 {¢} LDOTATIONS ON USE OF EXCEPTIONS.—A Mem-
7 ber or employee shall not—
g {1} accept a gift in return for being influenced
9 in the performance of an official aet;
10 (2) solicit or coerce the offering of a gift;
11 ; (3} accept gifts from the same or different
12 ) sources on & basis so frequent that a reasonable per-
13 I son would be led to believe the Member or employee
14 e is nging his public office for private gain;
13 (4) accept a gift in viclstion of any statute; or
16 {5) accept vendor promotional training contrary

17 to any applicable regulations, policies, or guidance
18  relating to the procurement of supplies and services
19 for the Congress, |
20 sx:c 3. DEFINITIONS.

21 | For purposes of this Act—

22 i {1} EMPLOYEE—The term “employee” means
23 I an employee of the legislative branch.

24 . (2) GrPr.The term “gift” includes any gratu-

25 ity, favor, discount, entertainment, hospitality, loan,
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i forbearance, or other item having monetary value. It
ineludes services as well as gifts of training, trans-
portation, locnl travel, lodgings and meals, whether
provided in-kind, by purchase of a ticket, payment in
advance, or reimbursement after the expense has

been ineurred. It does not include—

{4) modest items of food and refresh-
ments, such as soft dnnks, coffee, and donuts,
offered other than as part of a meal;

{B) greeting cards and items with little in-
trinsic value, such as plagues, certificates and |
trophies, which are intended solely for presen-
tation:

(C) leans from banks and other financial
institutions on terms generglly available to the
public;

(D) opportunities and benefits, including
favorable rates and commercial discounts, avail-

able to the public or to a class consisting of all

. Government employees, whether or not re-

stricted on the basis of geographic- consider-
ations;

(E) rewards and prizes given o competi-
tors in contests or events, including random

drawings, open to the public unless the Mem-
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ber's or employee’s entry into the contest or
event is required as part of his official duties;

{F) pension and other benefits resulting
from conﬁﬁued participation in & Member or
employee welfare and bepefits plan maintained
by a former employer;

(@) anything which is paid for by the Gov-
ernment or secured by the Gouvernment under
Government contract;

(H) any gift accepted by the Congress
under specifie statutory authority; |

(1) anything for which the market velue is
paid by the Member or employee; and

{(J} any books, written materials, audio
tapes, videotapes, or other informational mate-
rials.

(3) MARKET VALUE~The term ‘'market

value” means the retail cost the Member or em-
ployee would incur to purchase the gift. A Member
or employee who cannot ascertain the market value
of & gift may estimate the market value by reference
to the retail cost of similar items of like guality. The
market value of a gift of a ticket entitling the holder
to food, refreshments, entertainment, or any other
benefit shall be the face value of the ticket.
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{4) MEMBER.—The term “Member” has the
meaning given such term in section 108(12) of the
Ethics in Goverument Act of 1978 (5 U.S.C. App.
6 sec. 109).

(5) SOLICITATION OR ACCEPTANCE_.—-—(A) A gift
is solicited or accepted because of the Member’s or
employee’s official position if it is from a person
other than a Member or employee and if a reason-
able person with knowledge of all relevant facts
would conclude that it would not have been solicited,
offered, or given had the Member or employee not |
held his position as a Member or employee.

(B) A gift which is solicited or accepted indi-
rectly includes a gift—

(i) given with the Member's or emplo:vee’s
knowledge and acquiescence to his or her par-
ent, sibling, spouse, child, or dependent relative
if a reasonable person with knowledge of all rel-
evant facts would conclude that the gift was
-given because of that person’s relationship to
the Member or employee; or

(i) given to any other person, including
any charitable organization, on the basis of des-
ignation, recornmendation, or other specification

by the Member or employee, except as per-
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1 mitted for the disposition of perishable items by
pA seetion 5{a)(2).

3 (6) ETHICS COMMITTEE~The term Ethics
4 Committee with respect to the House means the
5 Committee on Standards of Official Conduet and
6 with respect to the Senate means the Select Com-
7 mittee on Kthics.

8 {7} VENDOR PROMOTIONAL TRAINING.—The
9 term “vendor promotional training”’ meang training
10 provided by any person for the purpose of promoting
11 its products or services. It does not include training
12 provided under a congressional contract or by 8 con-
13 tractor to facilitate use of products or services it fur-
14 nishes under a congressional contract,

15 SEC. 4 EXCEPTIONS.

16 ' The prohibitions set forth in section 2 do net apply
17 to & gift accepted under the circumstances described in
18 pémgraphs (1) wkrough (10) of this section and a gift ae-
19 ae;pteﬁ in areordance with one of those paragraphs will not
20 be deexed to violate section 2 of this Aect.

3 O (1) GIFTS OF $20 OR LESS—A Member or em-
22 , ployee may acespt unsolicited gifts having an aggre-
23 f gate market value of $20 or less per occasion, pro-
24 vided that the aggregate market value of individusl

25 . gifts received from sny one person or entity under
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the authority of this paragraph shall not exeeed $50
in a ealendar year. This exception does not apply to
gifts of cash or of investment interests such as
stock, bonds, or certificates of deposit. Where the
market value of a gift or the aggregate market value
of gifts offered on any single oceasion exceeds $20,
the Member or employee may not pay the excess
value over $20 in order to accept that portion of the
gift or those gifts worth $20. Where the aggregate
value of tangible items offered on 8 single occasion
exceeds $20, the Member or employee may decline
any distinet and separate item in order to accept
those items aggregating $20 or less,

(2) GIFTS BASED ON A PERSONAL RELATION.
SHIP—A Member or employee may accept & gift
given under circumstances which make it clear that
the gift is motivated by s family relationship or per-
sonal friendship rather than the position of the
Member or empioyee. Relevant factors in making
such a determination inchade the history of the rela-
tionship and whether the family member or friend
personally pays for the gift.

(8) DiISCOUNTS AND SIMILAR BENEFITS.—In
addition to those opportunities and benefits exeluded
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from the definition of a gift by section 3(2)(D}, a
Member or employee may accepto—

(A) reduced membership or other faes for
participation in organization activities offered
to all Government employees by professional or-
ganizations if the only restrictions on member-
ship relate to professional qualifications; and

(B} opportunities and benefits—

(i) offered to members of & group or

class in which membership is unrelated 1o

congressional employment; or

{ii} offered to members of an organi-
zation, such as an employeses’ asscoiation
or congressional ecredit umion, in which
membership is related to congressional em-
ployment if the same offer is broadly avail-
able to large segments of the public

through organizations of similar size.
A Member or employee may not aceept far personal
use any beneflt to which the Government is entitled
as a result of an expenditure of Government funds.
(4) HONORARY DEGREES.—(A) A Member or
employee may accept an honorary degree from an in-
stitution of higher education {as defined in section
31141(a) of title 20, United States Code) based on a
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1 writtén determination by the Ethics Committee that
2 the timing of the award of the degree would not
3 cause g reasonahle person to guestion the Member's
4 or employee’s impartiality in &8 matter affecting the
5 . institation.
6 i (B} A Member or employee who n:;ay aceept an
7 i honorary degree pursnant to subparagraph {A) may
8 also accept mesls and entertainment given to him
9 | and to members of his family at the event at which
10 : the presentation takes place.
11 {5) GIPTS BASED ON OUTSIDE BUSINESS OR
12 EMPLOYMENT RELATIONSHIPS—A Member or em-
13 ployee may aceept meals, lodgings, fransportstion
14 and other benefits-—
15 (A} resulting from the business or employ-
16 ment activities of a Member's or employee's
17 spouse when it is clear that such benefits have
18 not been offered or enhanced because of the
19 Menmber’s or employee's officia) position; or
20 ) (B) resulting from his or her cutside busi-
21 ; ness or employment activities when it is clear
22 that such henefits have not been offered or en-
23 hanced because of his or her official status,

24 {6) PoLimcal EVENTS.—A Member or em-
25 ; ployee may accept meals, lodgings, transportation
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The Honorable Jack Brooks
Chairman !

Committee; On The Judicisry
House of Representaltives
Washington, D.C, 208515

Dear Mr. Chairman:

Thia is in response to your lefter reguesting comment on
H.R. 823, the "lLebbying Disclosure Act of 1993.%

The Adminigtration sirongly supports the purpese of this
izgislation. We are committed to insuring that all citizens are
aware ©f the influence brought to bear on the development of
government policies, regulations, laws and legislation. H.R. £23
agteblishas uniform lobby disclosure recuirements for Executive
and Legislative Branch lobbying. [t repeals the patchwork of
axisting lobby discleosure statutas and sireamlines the entire
ﬁiscla&ur? procese for thoese who nmust comply.

In addition, the new Office of Lobbying Registration and
Public Disclesure would be established within the Dspartment of
Justice, We believe that tha Dapartment of Justice, with ivs
experience in adninistering and enforcing the Foreign Agents
Registration Act (FARA) since 1942, and its experience in enforc-
ing the Federal Regulation of Lokbying Act is uniguely qualified
for the responsibility of administering and enforcing the provi-
siong of the bill. ‘The Department has eatablished, over its
81~year FARA history, a reputation for administering and snfore-
ing that Act in an evenhandsd manner, and encouraging maximum
disclogure while preserving the right of all parties to dissami~
nate their nessage.

i i .

A4 the President atated in his letter to ths Subcommittee,
dated March 31, 1893, the Adwministration is anxiocus to work with
you to strengthen and clarlfy H.R. 823. Accordingly, we strongly
racommend, basad on the exparisnce of variocus Executive Branch
departments and agencies in inplementing, administering and
enforcing the various disclosure statutes, that Congress go
beyond the language of the presant pill and adopt leglslation
that will be more affective than the provisions of H,R. 823 as -
introduced, and that will compsl disclosurae in a timely manner,
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The Administration has four major concernas with the bill as
yzeag&?%y grafted., Our concerns and a section-by-section analy-
818 L0Li0Ws

our first concern is that the bill cover all attanmpts,
without regard to their frequancy or magnitude, to influence any
officer or employee ¢f the Ewecutive and Legislative Branches,
This is based on the belief that a host of preliminary decisions
ars nade at av&r{ isvel ~~ some thet never reach the raview of
the ultimate decision maker. Any effort to exclude all but the
highest ranking officials or employees could have the unintended
effeot of incresssd and undue lobbying pressures on officers and
enployees nat covered by Saction 3, sincs contacts with such
individuals would not subject lobbylste to the registration
regquirements of the bill.

The bill'as. detinition of lebbyist in Section 3(10), exclud~
ing those whoese lobbying activities are “only incidental® and
not . . . significant®, {3, in our view, imprecisge and Creates a
leophele that will undermine meaningful lobbying discliocaure. Wa
recommend that a bright line test of what constitutes a2 lobbyist
ba crarted., PFor axampls, a threshold amount expanded for lobby-~
ing, ®.g., $5,000 in a six-month pericd, could trigger the
okligation to register, or a test that focuses on the client's
overall lobkying efforts rather than the lobbyist might be
fashioned {(¢f. the Fedaral Election Campaign Act,

e U.8.C. § 421 et geg.). aAn alternative approach would be to
make any exemption explicit and prscise in its scope.

This bill provides for = potentilally significant loophole in
that it fails to reguire tha disclosure of individuals who pay a
lobbyist to lobby on behalf of ancther. The real party in
interaest, the individual paying the bill, could remain undetected
and undiaclosed from the public¢ and other interested parties.
The Administration believes that any third party that pays for
lobbying activities cught £o be discleaed.

Organizations that participate in coalitlions are excluded
from discloesure if thelr payments do not exceed $5,000 over a six
month period, they do not significantly participate in the
supervision or control of the lobhying activities and they do not
have a éirect financial intsrest in the outcome of the lobbying
sctivities. Terms such as Ysignificantly participate", “supervi-
alion or control", "direct financial interest", and the "outoome®
are g0 ambiguous that ensuring that this excepticon is not abused
will be virtually impossible. In addition, the bill providas no
pechanism for disclesing the existencs or participation in ad hes
coslitions where lobbyists for differsnt organizatione or clients
work in concert 'on an issue or geoal of commen concern. Such ag
hee ccalitions often take on a deceptive or unassuning name to
hide the identity of the real players: This kill should ingure
that this type of activity is disclosed by reguiring each regis-
trant to name any gd hog coalition and/or participanta with which
it participates, irraeaspective of whether the ccalitien pays any
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of the participants. The Administration balieves it is oriticsl
that any reform address all modes and structures by which influ-
ence is pedadled. As we indicated above, the disclosure of all
the principals in all ledbying efforts ie essentlial to public
awareness of all factors influencing governmental decisiona.

H

Sscond, more accurate financial disclosure than that provid-
ed in Saection 5 of the proposed bill should bes reguired. Presum~
ably, a paid lobbylat is capable of maintaining f?nanaial records
adeguate to meat his or her obligations te the Internal Revenue
Service. .The pudlic gains little if these exact numbers are
converted to estimates ranging from tens of thousands to hundreds
¢f thousands of dollars.

In addition, lobkylats, at the very least, should be
reguired to discleose specific amounts for expenditures in certain
crucial arsas, such as, (glfts}, entertainment and travel and
advartising, Morscver, H.R. B23 should provide for complate
disclogsura of grassroots activities., Very often, public servants
are faced with a host of artificlially generated correspondencea
and telephone calls. Many lobbylets expend substantial amounts
of monay in an atftempt to suggest to these in public gervice that
thelr cause or position has substantial support. There should be
soparats line ltem disclosure of =mums expended on grasgroots
activities and the lssues advanced.

Third, while H.R. 823 providaz civil monetary penaities for
xwiolatlonsg of the Act, the bill ¢ould be substantially strength-
ened by insuring that viclators never profit from their wrong-
deing. Lobbyists who continucusly fall o comply with the
provigiona of the bill should forfeit their fee. This could be
sccomplished by adepting provisions bassd on the HUD Reform Act,
which provide a civil money penalty at the grester of a fixed
ampunt or the amount paid 1o the lobbylist with respect to tha
violation. i :

Fourth, there should be a prohibition against any fee paid
tc a lobbylst that is contingent, in whole or in part, on the
puccess of any lobbying activitieas. Similar provislons are
contained in the HUD Reform Act and FARA, Contingent feas for
spliciting or obtaining Government contrasts have long been
considered contrary t¢ Publlic Pelicy because such arrangemants
may lead to attempted or actual exersise of improper influence.
tommismions paid on sales would not be prohibited under this
prevision.

We alsec note posaible problame with respect to what consti-
tutee an .inactive registration and with the timeliness of the
initial ragistration as provided for in Section 5. Inactive
registrants, in our view, should be defined as those whose total
recelpts and (not ®or®} total coats are less than ${5,000)] in a
sami-annual period. To use the disjunctive is to invite the
structuring of paymente so as to avoid disclosure.

1y
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Sectlon 7(b}{1) of H.R. 823 requires the Department to close
out a posaible enforcsmant action, if the party submits informa-
tion showing a violation was "unlikely®, Coupled with the
Departmont's lack of authority te investigate, this will allow
vielators te submit just enough information to meet the *unlike~
1y" test and evade the digclosure required by H.R. 823. There-
fore, the Department suggests that the provision be clarified to
make plain that the registrant is required to show he or she is
in compliance with the Act.

Both HUD and PARA proviaions require regletrants to keep and
preserve records relating e their activities, the disclogure of
which is reguired by the rsaspective statutes. H.R. 823 should
aldao 8o provide; otherwise, those seeking to evade the law or
aenforcemant offorts may ¢lain that relevant racords of lobbying
activities are “non existent®., To insure that the Department is
able to obtain relsvant information and to pursue instances of
noncompliance, authority should be given to the Attorney General
to issue civil investigative demands where a possible viclation
ig indlcated. ;

Section 7{b) (2) requires the Department to treat a "substan=-
tial noncompliance” as & "minor noncomplience" if the person
admits there was & nencompliance and corrects it, without any
regard as to the egregiscusness of the nencompliance. This allowe
the person ¢o engage in a deliberats courss of conduct dssigned
to svade disclosure and, if caught, to say, “I'm sorry, I'il
disclose”; and pay & smaller penalty. In facet, this provision
serves as an incentive to noncompliance. Tha Administration
recommands that the bill ba revised to treat significant noncon-
pliance, admitted or not, ag provided in Section 8.

; ;

The enforcement nechanisms providad in the bill alsoc need to
ba gtrengthened. The bill fails to afford the Director suffi-
clent investigative authoerity to insure that all those register
who should, and that thoas who do register make full and accurate
disclosure. We:faver the informal resolution of disputes when-~
ever possible, but there nmust also be the tools such as adminise
trative fines, civil investigative domands and, ns a last rasork,
eriminal sanctions for thosa who choose €9 aveid ths bill's
registration and digclosure reguiremants. Expeorience has shown
that the informal resolution process is greatly enhanced by tha
presence of more severe penalties.

Section 8{(a){l) of the bill would prohibit the Director of
the 0ffice of Lobhyving Registration and Public Disclosure from
imposing & civil penalty for violations of the act:

nin an amount grsater than that recommendsd by an adminie~

trative law judge after a hearing on the record under Sube

pection f{a) {3} unless the Director determines that the
reconmandation of the sdminjatrative law judge is arbitrary
and capricious or an abuse of discretion.”®

1
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The Appointmants Clause of the Congtitution, art. I,
ses. 2, ¢l. 2, authorizes the President, by and with the advice
and consant of the Senate, to appoint officers of the United
States. The clause further provides that Congress may vest the
appointment of Ysuch inferior officers, as they think proper, in
the Preasident elone, in the Cfourts of Law, or in the Heads of
Departments." (EZmphasis added.) We believe thet giving adminis~
trative law judges the authority to make dscisions binding on the
Pirector, and thue ultimataly on the Attornay General, subiect
only o review under the arbitrary and capricicus or abuss of
diecretion e¢tandards, raises constitutional concerns. Officers
who make decisions without being subiect to the supervision and
c§§§r01 of supsriors cannot meaningfully be cvonsldered inferior
officers. :

Bince the bill appears to permit.the appointment of adminig-
trative law judges in a manner reserved for the appointment of
infarior officars, whila at the same time effoctively insulating
their declsions from review, we palieve that the limitstion on
‘the reviewablility of their decislons rvaises a substantial quees~
tion under tha Appointpents Clause.

i

Wa do not balieve that the limited review available to the
Director is sufficient te obviate this constitutional problem.
The arbitrary and capricious and abuse of discretion standards,
devices with long histories in administrative law, do not permit
the Director (nor, by extension, the Attorney General) to gubsti-
tute nis judgments for those of the administrative law Jjudygs.
Review under the arbitrary and capricious standard, for axample,
is limited to only "whether the decision was based on a consider-
atlon of the relevant factors and whether there has been a ¢lear
error of judgment. Although this ingquiry into the facts is to be
sparching and careful, cthe ultimate standard of ravievw ls a
narrew one. The {Director) is not empowered to substitute
dudgment for that of the [ALJ})® Citizens Lo Preservg Overton Parx
v, Volpa, 403 U!S, 402, 416 (1571} {(citations omitted}. Becaus
the ALJs’ Judgments would therefore still bas beyond the
Dirvector's supervision and control, we are not persuaded that
adninistrative law judges may be appointed in the manner that the
Constitution reserves for the appointment ¢of inferjor officers.
gf. Statenmend . Stening the Omnibus Budget Reconc ation Aot of
1889, 23 Weekly Compilation of Presidential Documents 1970, 1371
(Decenber 15, 1989) {(objecting to impesition of an arbitrary and
capricious standard of review for review of special master
decisions by Claims Court judges as inconsjistent with the
requirements of Articla II). Accordingly, we recommand that the
bill be changed to authorize the Director to overturn any civil
penalky imposed by an administrative law judge under this bill it
the decision is not supported by substantial avidence.

fhis)

Ancther concern involves the bill's propossd revision of
FARA in Section -13. By restricting the definition of foreign
principal to foreign governments and foreign political partles,
the bill (contrary to current law) would allow foreign individ-

t
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wals, assoclations and corporations to sttempt te influence
American public.opinion and United States pelicy withoutr making
any disclosure under FARA. Only if they also engagsd in lobbying
‘contacts as definad by this bill would they be reguirsd to make
any dieclosure of their activities, and such disclosure would be
significantly leas than is now reguired under FARA., 7This would
allow agents of entities supporting terrorist activitiss to
sttompt o influence Amarican public opinion and United States
policy without making any disclopura under either FARA or the
Lobbying Disclosure Act of 13533, Further, this would impose on
the Government the burden o prove in any litigation that the
agent repressanis an entity mesting the Actis definition of 2
foraign government or forsign political parti, a difficule, if
not insurmounteble, ohstacle in cases . invelving covert agents and
¢landestine foreign organizationa. fThe Administration yrecommends
that the present definition of "foreign principal" in Section 1
of FARA be retained in its entirety, and a provision be added
stating that registration and disclesure by commercial entities
under the Lobbying Disclosure act aaziafzaa the reporting obliga~
tione of FARA. -
H
We point out that the bill sstablishes within the Department
an “Office of Lobbying Reglstration and Public Disclosure® to
adninister and enforce its provisions. Such an office would
requlre funding, it is estimated, in the range of sight to ten
willion dollara a ysar, as well as several million dollars in
gtart-up costs for personnel and equipment, including a computer
gyaten which 1l compatible with that ©f the Federal Election
tommizssion. .
} . ' .
Finally, the Byrd Amsndment reguires yvearly reports evaluate
ing the effectivensess and compliance of the existing disclosure
proegran. However, H.R. 823 removes the raquiremant for agencies
to collect and 'compile the information that is the basis of the
report, Therefore, in keeping with the information and stream-
lining goals of H.R. 823, the Administration suggests striking
the remaining provisions of the Byrd Amendment that ralate to the
yearly disclosura certification report.

In anmmary, we suppeort the laudable goals of H.R. 823, and
palieve that the bill should be xa&ified as suggested above sBo as
to naet its stated obijectives,

sincerely,

&
[

M. Paith Burton
Acting Assistant Attorney General
Oftice of Legiglative Affairs
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MEMORANDUM FOR CIRCULATION

FROM: DONSIA STRONG
Domestic Policy Council

SUBIJECT: LOBBYING DISCLOSURE OF 1993

The Lobbying Disclosure Act of 1993 is expected to be considered for floor action in
the Senate smzzekzmt;: this week. The House has yet (o schedule a mark-up and has no plans
for further ?zcazmgs DOI will be mecting with Senatc and House staff soon to express DOJ's
strong support for housing the new officc within DOJL

The non-profit sector continucs to Jobby for relief from the registration requirements
of Levin/Bryant, Their primary objective is amend the bill to conform the bill's definitions to
those found in the IRS Code as applied © non-profits.

The Department of Justice also feels strongly that the definition of lobbyist should be
changed. DOJ urges deleting all gualifying language found in the definition so that after the
monetary threshold has been reached anyone who contacts a “covered official® would be
considered a 1obbyist and required to register.

Partly in response to the concerns of the non—profits, Sen. Levins Commitice Report
atterpts to draw a bright line as to what is considered "only incidental to”... and "not a
significant part of” services provided to a client. The Commitiee Report provides that
individuals whose [obbying activities are less than 10% of the services provided will not have
to register.

DOJ does not feel that this is a sufficiently bright line, Their proposed language is
attached,

Sen. Levin will nover agree to a separate definition for use solely by the non-profits.
He is equally unwicldy in changing the definitions to accommodate DOJFs concerns. He is
open to the prospect of cutting the 10% threshold 10 5%.  He only objects to raising this
issue on the floor.

Jack Quinn, Peter Levine of Sen Levin's staff and I have worked on altemative
language that could be used to seitle the issue of who is a lobbyist and whether the Jobbyist
need register as related to the monetary threshold. We have rcached no such conscasus as it
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relates to DGOYs concemns. A

According to the compromise, anyone who makes lobbying contacts is required to
register EXCEPT:

-~—in-house lobbyists whose expenses
on behalf of a particular client exceed $1,000 semiannually or,
on behalf of all clients oxeccd 35,000 semiannvally

~—gutside lobbyists whose income
on behalf of a particular client exceeds $1,000 semiannuafly or,
on behalf of all clients cxceeds 85,000 somiannually
|
In reaching thosc threshold numbers, the non~profit sector would usc its IRS filing
numbers. In complying with IRS reporting requirements as to exgcncizizzrcs on Zabi}ymg, the
non-profit sector counts only its "attempts to influence legislation” in the Legislative Branch.

Mr. Bryant's staff does not agree with the threshold numbers reached in compromise
with the Scrate. Mr. Bryant's staff argues that according to a GAQ review requesicd 1o
connection with this bill thresholds sct at 35,000 will exempt 50% of the non—profil sector.
Mr. Bryant's staff is urging a threshold of about $2,500.

We have not contacted the non—profit sector o determine whether the specifics of this
particular proposal arc acceptable. Sen. Levin's office has spoken with the non-profit scctor
generally about some of these ideas and has stated that every indication 18 that this proposal
would be acceptable to the non-profit sector.  Further, Sen. Levin would prefer that no notice
as to the specifics be given.
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On page 11, strike out lines 15 through 19 and insert

10 in lieu thereof the following:

11
12
13

14

15
16
17
18

19

20
21

R N Y I L

oy

{2)(A) Notwithstanding

paragraph (1), any per-

son whose total incorae (in the case of an organiza-

tion described under sectiop 5(b}(3)) or total ex-

penses {in the case of an

organization described

under section 3(b)(4)) in epnnection with lobbving

activifies do not exceed, or sre not expected to

exceed—

(1} $1,000 in a sepiannual period on be-

half of a particular clieqt, or

i 1
(i} $5,000 in & semiannual period on be-

half of all chignts,

{az estimated under section 53, 15 not required to

register with respect to such clipnt or clients.
'(B) The registration thréislmids established in

this paragraph shall be adjuséed on January 1 of

each year divisible by 5 to
$1,000 and $5,000, respeetiv

jhe amount equal to

i}', m constant 15885

dollars {rounded to ih& nearest $100).




o:t.;z?;ss 09:50 ooy 224 2271 00Y SUBCOM »++ WHITE HOUSE 003

0:\COE\COES3.270 : 8.L.C.
| 7
1 On page 16, strike out lines 14 through 21 and insert
2| in lieu thereof the following: |
3 (3)(A) Any registrant |whose total income (in
4’ the case of an organization described under sub-

5. section (b)(3)) or total expenses (in the case of an

6° organization deseribed undgr subsection (b)(4)) in
7 f connection with lobbying ac{ﬁviﬁes do not exceed-—
(i) $1,000 in @ semiannual period on be-

9 half of a particular elient, or
10 (i) $5,000 in a semiannual period on be-
11 half of all c-fiants,
12 {as estimated under this segtion), or who does not

13 make any lobbying contacts ou behalf of a particular
14 client, is deemed to be inactive during such period
15 with respect to such chent dr clients and msy com-

16 ply with tl;ie reporting requirenments of this section
17 by notifying the Director, in jsuch form as the Diree-
18 tor may prescribe, |
19 (B) The reporting thresholds established under
20 +  this paragraph shall be adjhsted on January 1 of
21 | each year divisible by 5 td the amount equal to
22 . $1,000 and $5,000, respectively, in constant 1995
23 dollars (rounded to the nearekt $100).




April 26, 1993

MEMORANDUM FOR BRUCE REED
FROM: DONSIA STRONG

SUBIECT: LOBBYING DISCLOSURE ACT OF 1993

On Agril 7, DPC hosted a mecting of departments and agencies interested in
commenting on the Lobbying Disclosure Act of 1993. HUD had the most comments and
strengthening suggestions based on its cxpericnce with its own disclosure provisions. Most
other agencies concurred in HUD's suggestions.

As a result of that mecting, DOJ was tasked with developing the Exccutive Branch's
comments for transmission to Congress. Bruce and 1 have reviewed and provided comments
on draft testimony. DOJ revised the testimony and [ provided additional comments.
Currently, the testimony is being approved through the DOJ process.

The testimrony includes several suggestions for strengthening the bill. [ have discussed
them with Peter Levine of Sen. Levin's staff.  He agrees that some of the suggestions are
strengtheners and noncontroversial,  Provided Sen. Levin agrees and the language can be
worked out, Peter is willing to include such noncontroversial suggestions in Sen. Levin's
amendment on the ficor,

Other strengtheners are more controversial.  Peter considers the first two suggestions
listed below very controversial. 1 have not discussed the changes DOJ would like to sce
regarding enhancing enforcement, DOJ will be negotiating with the Hill very soon. If agreed
1o, DOJ's changes will have to be included in the House bill.

The various prepo’sals ate listed below:
CONTROVERSIAL

1. Include every Government employee, cxcept clerical employees, as a “covered
official” capable of triggering a registration requircment.

This suggestion is based on the belief that a host of preliminary decisions are made at
every level -~ some that never reach the ultimate decision maker. By cxcepting lobbying
contact with Government employees below a centain rank the bill may inadvertently lead to
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increased lobbying of those who do not make lobbyisis subject to registration.

The arguments against including this provision are that by broadening the scope of
"covered officials" the significance of those professional lobbyists who register is diminished.
There arc hundreds of federal government offices that local attorneys contact on a daily basis.
Requiring all o:f them to register could significantly overload the system.

2. Makc the definition of lobbyist more precise by deleting the qualifying
language "only incidental” and "not significant.”

DOJ argucs that the qualifying language creates a loophole that undermines
meaningful disclosure. Lobbyists will attempt to structure their time so that their work
appears "only incidental.”

1

Withou; the qualifying language, once the monctary threshold is reached anyone who
contacts covered officials must be listed as a lobbyist on the registration form. This will
result in many outside of those considered "professional lobbyists” being listed as lobbyists on
the registration filing.

NONCONTROVERSIAL

3. Require disclosure of individuals who pay lobbyists to lobby on behalf of
another.

4. Require disclosure of ad hoc coalitions and their participants. Ad hoc
coalitions includc situations where lobbyists for different clients consult and work together,
sometimes under an assumed coalition name.

5. Require more precise financial disclosure. Peter will not agree to exact
expenditures. ' -
6. Require separate line item disclosure of grassroots activities.

7. Noncomplying lobbyists should forfeit their fees.
i

8. Make clear what is considered an inactive registration. |
DOJ PROPOSALS

9. Prohibit contingent fec arrangements.

10. Makc clear that noncomplying registrants have the burden of showing
compliance versus merely showing a violation was unlikely.
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Require registrants to keep records.

Treat a minor noncompliance as other noncompliances.
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CHARTTIES AND THE LOBBYING DISCL.OSURE ACT

Special Points

April 13, 1993

In its present form the Lobbying Disclosure Act of 1993
{(§. 349 and H.R. 823) would seriously deter -- or curtail
altogether -- much participation by the nation’s charities in the
federal policymaking process. Independent Sector supports six
amendments of the Act to prevent or mitigate that effect.
Descriptions of the amendments and the rationale for them have
already been distributed to interested parties. For convenience,
a list of the amendments is attached.

As the debate over the application of the Act to charities
has unfolded this year, several key points have been either
misunderstood or overlooked. This memcorandum is intended to
clarify and underscore them.

DEFINITION OF "LOBBYING"

Most important, Independent Sector strongly believes that the
Act should, for all purposes, allow charities to use the defini-
tion of "lobbying" carefully devised for them in the 1976 tax law
which Congress developed to encourage robust participation by
charities in the public policy arena. Stark differences between
charities, on the one hand, and businesses, trade associations,
labor groups, and the other organizations to which the Act would
apply --'differences both in the essential laws governing the two
categories and in key facts of their situations -- afford powerful
justification for enabling charities to rely on the tax law
definition under which they have been operating for some years and
with which they have become familiar.

Unigque Nature of Laws Governing Charities

The legislative history of the Act suggests that the funda-
mental facts precipitating the legislation were contacts with
federal officials by individuals or organizations which scught to
derive private financial benefit from those contacts. The
scandals at HUD from 1981 through 1988 and the abuses surrounding
the Wedtech Corporation are clear examples. Contacts of this sort
almost invariably possess their special capacity to produce the
results at which they aim by reason of the ability of the indiv-
idual or organization making the contact to take active part in
the political campaign process to support the federal official
being contacted or the Administration of which he or she is a
part.
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Charities, by their nature and by the special federal tax
laws governing them, are barred from producing private benefit --
financial or otherwise -~ and from participation in political
campaigns. To be entitled to tax exemption and gualification to
receive deductible charitable contributions, they must bs estab-
lished for religious, educational, or other charitable purposes --
all purposes which the law has long determined to be of public,
not private, benefit. To rainforce that point, the tax law
specifies that "no part of the [assets of a gquallfying charity may
inure] to the bensfit of any private [party].”

Moreover, the tax law has long prohiblited charities from
participating in any political campaign for or against a candidate
for public office. That bar is strict and absolute. A charity
may not contribute to, organize, manage, or be identified with a
PAC. It may not contribute to a political campaign. It may not
andorse a candidate for political office. It may not in any other
way, directly or indizectly, support or oppose a political
campalign,

A charity which vioclates any of these rules loses its
exampaian and gualification to receive deductible contributions.
A charity which viclates the political prohibition also faces

speoial penalty excise taxes and further serious sanctions.

Charities, then, are uniguely and stringently prohibited from
the kinds of abuse which underlie the need for the Act. Unsur-
prisingly, the explanatory Committee Report refers to no single
lobbying abuse by & charity.

Private Purposes and Political Campaign
BSupport of Business and Other Groups

Businesses, trade associations, unions and other groups to
which the act would apply suffer from no such constraints. Their
overriding objective {s to produce private financial benefits --
whether to their shareholders, thelr members, or, often not
znc;ﬁaﬁt&zly, their executives. With that fundamental goal of
gr&vate benefzt they couple an ability to support pelitical
campaigns which adds critical force to their lobbying efforts.

A single illustration suffices,.

Medical industyxy PACs contributed a total of over $60 million
to Congressional candidates from 1981 through June 30, 1981,
Medical professional PACs, representing doctors, dentists, and
other medical practitioners, contributed somewhat more than
$27 million of that total. Insurance industry PACs contributed
more than $1% million. Pharmaceutical company and assocciation
PACS contributed over $8 million. PACS representing hospitals and
other care providers contributed close toe $6 million.
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These figures paint only part -~ perhaps a small part -- of
the plcture. They do not include the doubtlesgssly large soft money
contributions by medical indusiyy companies and associations to
Presidential and Congressional campaigns. They do not include PAC
contributions to Presidential campaigns. They 4o not include
political contributions by pharmaceuvtical company and other
industry execotives and members of thelr families.

The frankly stated goal of these groups was -- and is -- to
lobby against health care reform. <Charities lobbying for health
care reform, on the othéer hand, such as the Kaiser Foundation
Health Plan, the Catholic Health Association, and the Natienal
Mental Health Association, are entirely barred from using any part
of their funds for this kev support for lobbying contacts.

Differences in Resources for Lobbving and
Bupportvive Activities

wWhile the law presently requires no reliable report of the
lobbyving expenditures of businesses, trade associations, and other
non-chaxvitable organizations, review of the 1891 prefits of lead-
ing multi-billion dollar U.5. corporations provides an indication
of the magnitude of the financial rescurces which they have avail-
able for 'lobbying -- and such supportive activities as contribu-
tions to PACs, soft money political contributions, and the payment
of vexry large executive salaries which make possible liberal
husiness~related campaign contributions by the executives them-
selves and members of their families.

Profits
{($ millions)
Exxon 5,600.0 ¥obil 1,820.0
Philip Morris 3,006.0 Coco-Cola 1,618.0
Hexck 2;121.7 Boeing 1,567.0
Bristol ~Myers Squibbk 2,056.0 Johnson & Johnson 1,481.0

Corporations whose annual profits range wsll above §1 billion
-w and whosge assets are, of course, many times that amount - can
plainly afford to spend very large amounts for lobbying. 1In
comparigon, the amounts which charities spend on lobbying are very
small potatoes. Indeed, being lower by sO many orders of
maganitude -- and being barred from the political contributions and
other campalgn support which gives such force to the lobbying
contacts of corporations, trade associations and othexr groups --
chavities’ lobbying sxpenses are essentially different in kind
from those of businesses and others.

The latest available IRS data shows that charities 1gbbying
under the 1976 law had median annual axpensas for thatl purpose in
the range of $5,500. The National Committee for Prevention of
Child Abuse and the Literacy Volunteesrs of America were in that



Cartiy & DrvyspaLy
ZHANTERED

class,. Ovexr 75 percent of this universe had less than $14,000 of
annual lobbying expenditures. In that category were the National
Hemophilia Foundation, the National Organization for Rare
Disoxrders, and the Blinded Veterans Association,

Well under two percent of these charities spent more than
$100,000 for lebbying. Substantially under ong percent had lobby-
ing expenditures over $200,000. The United Way of America, the
American Heart Assoclation, and the American Cancer Soclety were
in the latter group.

Conclusion

The definitions of lobbying in the tax law and in the Act are
gimilar in many respects, but they differ significantliy in
others.l ;

To compel charities to learn, teach their staffs, and keep
the records reguired to comply with a complex new and different
definition ~- on pain of penalties up to $14,000 for "minor
noncompliance” and up teo $108,000 for “significant noncompliance®
-w will plainly have a powerfully inhibiting impsct on their
willingness to conduct preczsely those public policy activities
which Congress, beginning in 1376, has so strongly sought to
encourage through the tax laws. ?ar smaller and nid-sized
charities, the effect will often quite probably be to end pollcy
activities at the federal level altogether. In view of the unique
legal constraints which, together, govern charities alone among
the individuals and nrganizations to which the Act applies, and
the gquantum difference between the financial resources which
charities use for lobbying and those which businesses, trade
associations, unions and other groups can bring to bear on thely
lobhying, it sesmg eantirely appropriate to amend the Act to permit
charities to use the tax definition of lobbying.

GREAT BULK OQF LOBBYING CHARITIES
ARE NOT ADVOCACY ORGANIZATIONS

The notion has become widespread that charities interested in
lobbying are primarlily "advocacy organizations.” such as the AULU

1 For example: (1)} Under the tax definition, discussions of a
possible policy initiative become lobbying only when the concept
ripens into a *"specific legislative proposal." Under the Act,
even the earlisst of general discussions appears to constitute
reportable lobbying., (2} Undexr the tax definition, lobbying doss
not include making the results of nonpartisan analysis, study, or
research availlable to federal officials. Under tha Act’s
definition, it does. (3) The tax law definition includes only
efforts to influence legislation; it excludes affortvs to influence
Executive Branch decisions. The Act’s definition includes both,
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Foundation, some environmental organizations, and the National
Abortion Rights Action League Foundation., Quite the contrary is
txue. The great preponderance of charities making use of the 1974

. tax law for lobbying are groups such as the Alzheimers Uisease and
Related Disorders Associlation, the National, state and local
Mental Health Associations, the Batlonal Council of YMCAs of the
Usa, the Student Loan Funding Cerporation, the Arthritis Founda-
tion, the Association of Junior Leagués Intsrnational, and the
March of Dimes Birth Defects Foundation.

There are, to be sure, soms advoracy organizations in the
group; but they constitote only a small part of the universa of
charities which lobby.

LOBBYISTE POR PRIVATE BENEFIYT LARGELY SUPPORT
THE ACT; CHARITIES AND GOOD GOVERNMENT
GROUPS SEFK MODIFICATIONS

Paradoxically, lobbyists for private interests have expressed
strong support for the Lobbying Disclosure Act, while charities
and good government groups {for example, Common Cause} are the
primary proponents of rev151ng it. Pommy Boggs, perhaps the best
known prlvate lobbyist in Washingten, is liberally quoted by the
Senate Cammittee Report in support of the Act. Mr. Boggs himself
r@presents 39 private corporations and trade asscciations, from
MCI Cammaniaatians Lo Westinghouse Electric. Other members of his
fixm represent a number of other such corporations and trade

associations.
The American League of Lobbyists -« comprised of more than
400 private lobbyists -- has testified in strong suppert of the

Act. Other prominent Washington lobbyists have urged passage of
the Act. They include Lloyd Meads, 4 Thomas Sussman, of Ropes &
Gray, and Howard D, Marlow. A recent article in the National
Journal on thig subidect is attached.

Why do private lobbyists and lobbying organizatioens back the
bill, and charitisg and good government groups press for signifie
cant amendments of it? One need not look far for the answer.
Private lobbyists s#e the ARct as an innocuous substitute for
meaningful campaign finance reform, providing a means for Members
of Congress to place themselves on record for reform while they
later oppose or force seriously attenuating amendments of
thoroughgoing reform of the campaign finance system. Further, the
major private financial interests at stake are plainly ampls to
afford staffing for the recordkeeping and related responsibilities

2 Though Mr. Meads now heads the American League of Lobbyists,
he has testified in favor of the act in an individual capacity
also.
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which so intimidate charities with two, three, or four administra-
tive personnel to manage their entire charitable, fundraising, and
support functions.

THIS ADMINISTRATION SHOULD NOT FAVOR BURDENS
ON CHARITIES® PARTICIPATION IR PUBLIC POLICY

The Clinton/Gore Campaign issued a strongly positive statew
ment on the nonprofit secvor. It affirmed that:

A Clinton/Gore Administration will work to sncourage
further the role of the non-profit sector as the
primary mechanism for citizen participation and as a
force for empowsrment of each and every individual.

It further noted that:

We must leverage the resocurces of the non~profit sector
and the experience of people working in the non-profit
sector to help solve problems . . . .

Directly on point, it promised that “we will re~examine and
clarify the lobbying restrictions placed on nonprofit organiza-
tions” -- hardly conveying the impression of substantial further
tightening of thosé¢ restrictions. During the Transition and since
the Administration took office, Administration officials have
sought -- and received -~ assistance from a broad variety of
charities. The Administration has worked productively and
creatively with those charities. The charitable community hopes
to continue and expand that collaborative role throughout both
terms of the Administration.

Perhaps uniguely among Administrations in recent memory,
then, this Administration should be the last to support furthern
burdens on the public policy activities of charities -~ and in the
forefront of the opposition to them.

w w *
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PROPOSED BMENDMENTS 10 S. 349 AND H.R. 823
THE LOBBYING DISCLOSURE ACT OF 1953

Conforming the Act’s definitions of "lobbying activities" and
“lobhying contacts” te the Internal Revenue Code definition
of *influencing legislation” for purposes of the application
of the Act to organizations exempt from tax under section
501{c){3) of the Internal Revenue Code.

Clarifying the incidental activity exclusion from the defini~
tion of lobbyist to ¢over emplovess spending less than 10% of
their time lobbying.!l

Increaging the semi-annual expenditure threshold from $1,000
to $10,000.

Establishing the Office of Lobbying Registyration and Public
Disecldogsure within the Office of Government Ethics rather than
the Department of Justice.

Extending the filing deadline for initial registrations and
semi-annual reports from 30 to %0 days.

Eliminating the reqguirement that semi-annual reports include
an amendment ¢f the description in the initia) registration
statement &8s to the general lssue areas and speclfic issues
with respect to which the registrant has lobbled or expects
to lobby.

i

The Senate Committee Report released April 12 accepts this

amendment.,



WHAT? LOBBYISTS WANT TO BE REGULATED?

BY PETER H. STONE '

eefig up the regelation of lobbying
has fong been a goal of public-inter-

est groeps hut apathema to moss
lobbyists. Now. the 1ables have been
perned.
A pending hil !hai would mandate
Cmore dischosure of lobbying is coming
under fire from some public-interes
groups and punprofit organizations,
which suy thut &'y tos onerons. Mean-
while, the bulk of the lobbying communi-
ty is hacking the bill or offering only
token oppasition, Eden Themas Hale
Boggs Jr.. the guintessential Washington
influence merchani, has written of the
aeed for tougher disclosure Tules in The
New: Yark Times,
The keeislatian, introdoced in the Sen-
ate by Carl Levin, 3-Mich., is backed by
the Clinton Administzation and has been

upproved by thy Geovernmenial Affains -

Commitiee. A Huuse Judiclary subcor-
mittee will hold heurings on March 31 on
a virtnalty identical measure by Rep,
John Breant, £3-Texas.

Among other things, the bitt would
hroaden the definition of lobbying to
inciud? contscis with the exccutive
branch s wel ay Congross. It would
nghten eporiing requirements for lobby.
s represemting foreiga interests. And i
would ¢rema 3 agw enforcoment office in
the fustice Depariment,with the powerto
tevy ongtary fings, ¢

But = loose-knit eoakition of sbout three
duzen aceprofic prougs. including Inde-
pendeni Secior. the Alliaace for Justice,
the Nigional Wildiife Federation and the
Americun Cwll Liberties Union. has com-
plaingd that the propused legislution
would crimys ity toblwing abilitv—husting
smaller nonprodit groups especiuily-hy
creating 3 hasy regulstory burden, The
enslhtion arguss i wome of the new div
chosure reguiromens would be redundam

because nonprofi groups already have
provide much of the same irformation
the Internal Revenue Semvice.

“We belisve that new favers of cons
plexity will bave a chilling effect an sowll-
er groups that seek 10 influence poiicy.”
said Bd Osann, director of the water re-
seasrces program at the National Wildiie
Federation.

Farther. most of the nopprofits say thn
disghonure of executive branch lobbying
shanld cover ondy efforis 1o influonse
decisions on spemding. not discssions of
policy. The groups also suy they would
pmtt:r 10 have eaforcement handled by
an entity other than the
Justice Diepurtrgnt.
I W such as the indepun.
dent Office of Government Ethics, The
legiiation now would reqoire sy group
that spends SLDKE-ar more on lobhving
during » sbhemonth period Ju ik o repors:
severs! of the ponprofits want thu
threstrsid rabaed 1o SHLER

Somne Members of Congress have been
alking 0 the nonprofits and seem wmps
thetic, 71 wan! 1o ensure that the sisgue
status of thuse groupy IS considered a5 we
formmiut legislation o seform our nide
quate lobbying disclosure lwws,” Rep, Dan
Gligkman. D-Kan.. said. "It is my hope
that these geoaps will not be farced ino 3
sigation where their ability (5 petigon
govgrnrnens i jeopardized,”

The menprofits contemd that slttesugh
the Bl could imprde thelr Tobbying
giforis, # won't hinder big vorporaig iube
byists, “The corporae commupiiy v B
Becpuse it won't he any probtem oy
them.” said Robert M, Smacker, o vice
president with Independent Sector, an
organtzation that represents nonprofit
groups in Washington, “They ¢an buy
thedr way ot of i, They can comg off
fouking like pood guvs.”

fradend, many fcading lobbyists have
vaiord their backing for the proposed

refarms, Eartier this month, the 400«
membes American League of Lobbyiss
gave the bill its blessiags.

T be sure, tiere are OMe npysavwers.
The American Socigty of Associaiton
Exgcutives has allied with a few othoer
irade groups thei say the till's definition
of tobbving is overly browd, Specificably.
they're upset that excoutive branch tobby-
irg will now have o be disclosed.

Digspite such reguirements. same pub-
fic-interest lohby groops sk os Common
Cause and Public Citizen oo suy the hill
doesnt go far enough, Thov have been
pushing provisions that would force aff
iobihvists to publivly Bemize all gifts,
ealeriainment and free trips that they
give Members und thelr staifs,

“The bill doesn't disciose anvihing in
terms of the finaneial benefing thar come
from lobbyists,” said Ann McBride,
senior vice president of Comman Cause,
Such beacfits should ultimaicly be
bunned, MeBride said bot until then, dis-
closure is the best remedy for curhing
ashues. Common Cause bas noted that
when President Chnton wis Arkassuss
governor, he sucsessfully bucked o lbby
ing bill with curbs va gifis.

Fubiic Citizen aizo suppons lmis on
gifis from lobbyists. Bat shie group agrees
that the proposed reporting shresheld for
lobhying expenditures is a bit too restric-
tive. 1t saws that a report shouldn’t be
required unizss a lobbyist receives or
spends more than 35000 during a six-
month period.

For their part, Adminisiration officiak
sav that they want the tougbest bl powd-
ble bBut don’s want 1o overioed i with
reguirements that could endanger ts pas-
sape. Domsia Sirong. & seniur policy uns-
tyst at the White House whe formaesly was
sn aide w0 Brvani, has o with siembers
of the nonprofit coalition abaut the bifl
snd suid that the Adrmnisteation is sensi-
tive (o the concerns they've raised.
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Section 4 (b) of the Lobbying Disclosure Act of 1993 is amended as follows:

by adding the following subsection at the end thereof:
’ {7} the name, address, and principle place of
business of any person or organization, other than the client, that pays
the fees or cxpenses of the registrant or any of its employees toward
icbbying activitics;

(8) the name of any organization, other than the client listed pursuant to
subsection (2), on behalf of whom the registyant has engaged in
- lobbying [activities]{contacts] in connection or i concert with the
: fobbying [activities]{contacts] conducted on behalf the client.

Rationale:

$.349 does not require disclosure of individuals or organizations who pay a lobbyist to
lobby on behalf of another. The individual or organization who may be the real party at
interest —— the one paying the bill —— could remain undisclosed and undetected,

Commonly lobbyists for different clients will act in concert under an assumed
innocuous coalition name without ever revealing the name of the client who has an interest in
a particular issue. The ad hoc coalition may bave no cmployees or pay no salaries or fees in
connection with the lobbying effort and, therefore, fail to fall within the coalition test
provided in the bill. Neither the Government nor the public has any way of knowing on
whose behalf the coalition was formed.



Section 5(b} {)f the Lobbying Disclosure Act of 1993 is amended as follows:

by addzﬁg the f:}iio&amg subsection at the end thereof:
{3) in the case in which lobbying activities conducted mcludc EIassools
lobbying communications {as desecribed in Section 3(10X8)), listed separately,
expenditures that the registrant and its employees incurred in connection with
lobbying activities during the semiannual fling period.

Rationale:
Very ofien a great deal of money is expended to artificially generate correspondence

and telephone:calls. This is done primarily to suggest to the public and those in public
service that 4 particular cause or position has substantial support.



Section B of the Lobbying Disclosure Act of 1993 is amended as follows:

by deleting "$100,000" and by inserting "the greater of $100,000 or the total amount
paid to the lobbyist 1o which the noncompliance relates” after the words "no more than".
noncompliance.

Rationale:

Violators should never profit from their wrongdoing. Lobbyists who continually fail
to comply with the provisions of 8. 349 should forfeit their fee. A like provision is included
in the HUD Reform Act of 1988,
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I am pleased to have an opportunity to testify before this
Subcommittee with respect to H.R. 823, the Lobbying Digclosure
hct of 1993. Thisg administration is committed to insuring that
all citizeps are aware of the influence brought to bear on the
development of government policies, regulations, laws and
legislation. With this goal in mind, we recommend that this Act
be strengthened by requiring more meaningful disclosure; by
providing more effective investigative and enforcement methods so
as to insu}e complete and accurate disclosure and by providing
penalties,;up to and including forfeiture of all remuneration,
where such' disclosure is not provided. Noncompliance must not be
more profitable than compliance. Further, contingent fee
contracts should be prohibited or at the very least disclosed.

We believe that the Department of Justice, with its
experience;in adminigstering and enforcing the FARA since 1942,
and its ex%erience in enforcing the Federal Regulation of
Lobbying Aéé is uniquely qualified for the responsibility of
administering and enforcing the provisions of the bill. The
Department has established, over its 51 year FARA history, a
reputation for administering and enforcing that Act in an
evenhanded manner, and encauraging maximum disclosure whiie
preserving the right of all parties to disseminate their message.

I believe I can provide the most assistance to this
Subcommittee by commenting briefly on the Federal Regulation of .
Lobbying Act, the Byrd Amendment, the Housing and Urban
Development Reform Act, and the Foreign Agents Registration Act
before analyzing the Lobbying Disclosure Act. I look forward to

working with this Subcommittee in its efforts to strengthen the
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ﬁixelcsureiraquirements of this bill.

¥

FEDERAL REGULATION OF BHY T

The Federal Regulation of Lobbying Act {hereinafter referred
to as the "Act") was originally enacted in 1946. Briefly stated,
it raquire% that individuals engaged for pay in lobbying
activities register with the Clerk of the House and the Secretary
of the Sanﬁte, and that they and the organizations or interests
which support tﬁem, file guarterly statements disclosing the
sources of their funding, the purposes of ax§&n§itar&s made for
lobbying purposes, and the legislative objectives which they are
ﬁ&&kigg ﬁai&nﬁieve, vViclations are sublect to misdemeanor
penalties ;f up to one year imprisomment and/or a fine of not
more that &§&1,000, thelenforcemaﬂt of which is the responsibility
of this Department, Upon conviction, an infdividual defendant may
also be préhibited from engaging in lobbying activities for a
period of three years, - ‘

To avold infringing on the right to petition, the 1946
Lobbying ACt confined its reach only to those lobbyigts and the
organizations f£for which they work, whose "principal purpose” was
to engage in asctivities which are covered by the Act. The
ooneapt Qf;”grinﬁiéal purpose, " in the context of a statute whose
stle énf&x&&mﬁnt mechanism 1s criminal prosecution, hag proven o
be an almost inaur&a&ntabi& cbstacle to effective regulation.

In addition, the Act contains no provision reguiring the
Clerk of the House and the Secretary of the Senate, who are

charged with the responsibility for receiving lobbying reports,
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te audit the reports thay receive. This has proven a further
gserious w&akné&s in the Aét’s enforcement structure. In the
abgsence wfieny audit and referral funcitions, the Department of
Justice h&% had to rely sulely on information provided by
3aurn&1i$t§, lobbyists wigh agpnsing interests, and occasiconally,
on CQ&gx&s&m&n thamselves for information which might indicate
that the Aot haé baen violated,

Furtharmaré, the lack of any administrative or civil
sanction with which to address iﬁgdvgrtent violations has had the
effect of haking enforcement practically impossible since a
successful eriminal prosecution requires proof beyvond a
reasonable doubt that a knowing and willful violation of the
statute ocourred even in these few situations where a lobbyist's
activities fall within the Act. The Aéministration believes that

thig has been a major failing of the [] Act.

THE BYRD AMENDMENT

i

The Byrd Amendment prohibits the use of appropriated funds
to influanpa Executive and Legislative Branch action with respect
o the &w&;ding of contracts, grants and loans. In addition, it
requires consultants to disclose to Executive Branch agencies
when nonappropriated funds have been used to pay for influencing
&ativitiag in order to SQCuré a Federal contract or grant award.
There is no centralized administration of this law aﬁd no

mechanisn for enforcement.



- 4 -

HOUSING AND URBAN DEVELOPMENT
REFORM ACT

1t became c¢lear that during the 1980s, the Department of
Housing and Urban Development's (HUD) assistance programs had
been compromised by repeated instances of improper influence
peddling and lobbying. Section 13 of the Housing.and Urban
bevelopﬁen; [JReform Act (HUD Refprm Act), enacted‘as part of the
HUD Act of|1989, was designed to restore integrity to these
programs by casting sunshine on ocutside efforts to influenpe the
award of HUD assistance and assistance-related management

actipns.

+

FOREIGN AGENTS REGISTRATION ACT (FARA)

The Foreign Agents Registration Act [(FARA)], as conceived
and enacted by Congress, is a disclosure statute requiring.
persons carrying on specified activities in the United States as
agents of foreign principals to comply with certain registration
requirements. It should be stressed that registration unde; FARA
is requireq, not because the specific acts encompassed by the
statute aré not legitimate activities, but beéause the specified
activities are condﬁcted on behalf of certain types of foreign

I

principals: Registration under FARA in no way places any
limitation:on the activities of any registrant and is not
intended to, and does not, place any stigma on a person or
organization'required to register. Disclosure required by FARA

does not seek to regulate expression of ideas and does not limit
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or interfere with freedom of speech Or impose an unoonstitutional
burden on the exercilise of the rights of free speech.

The Agt:$ (1)*defin&$ who must register with the Departmen%
as a foreign agent; (2) specifles how such agents are to register
and report. on thelr activities; (3) exenpts certain types of
foreign agents from registration; {4) has specific filing and
labeling requirements for political propagenda digseminated by
registered agents: (5) reguires all registered agents to preserve
books of account and other recoyds on all their activities and to
make thesazraaarﬁs available for inspection by the officials
rasg&nsibké for enforcing the Acty {6) provides for public
examinatiag of all agents' registration statements, reports, and
political propaganda f£iled with the Department; {7} imposes
penalties for willful viclation of the Act or related
regulations; and (8) specifies certain administrative and
judicial enforcement procedures available to the Attorney

Genexral .

ANALYSIS OF H.R. 823

The Administration strongly supports the purpose of this
legislation. 'This legislation would strengthen and strea@lin&
YTobbying disclosure, and that effectively provides the public,
the media and competing interests access to information about the
extent of iahbying. However, we are concerned that the bill
falls to méﬁﬁ&ta meaningful discleosure that would best afford the
American public insight into the role played by lobbyists in the

political process. Thus, we urge that Congress go beyond the
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isnguage of the present bilill and adopt legislation that will be
more effective than the provigions of H.R. 823 as introduced, and
that will ?meal disclosure in a timely manner,

The Administration has four major concerns with the bill as
nresently %xaﬁt&&* Our concerns and a section<by-section
analysis fgiiaw:

Our first concern is that the bill cover all attempts,
without r&garé o their frequency or magnitude, to influence any
&ffiﬁaf or| employee of the Executive and Legislative Branches
sincs 1Qbh;i$®$ would mogt likely exert undue influence on the
officers a;& employees who are not coversd by‘sention 3 of this
bill.

The bill's definition of lobbyist in Section 3{10},
excluding those whose lobbying activities are "only incidental”
and "not. v significant” is, in oux view, imprecise and Ccreates
a loopholie that will undermine méaningful lobbying disclosure,

We recommend that a bhright line test of what constitutes &
lobbyist be crafted. For example, a threshold amount expended
for lobbying, i.e., $5,000 in a six-month period, could trigger
the obligation to reglster, or a test that focuses on the
client's overall lobbying efforts rather than the lobbyist might
be fashioned (cf. the Federal Election Campaign Act, 2 U.S.C. §
431 et seq.). An alternative approach would be to make any -
examption ?xplicit and precise in its scope,

This bill pxnvides for a potentially significant loophole in
that it fails to reguire the disclosure of individuals whgo pay a
lobbyist to lobby on behalf of another. The real party in

interest, the individual paying the bill, could remain undetected
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and undisclosed from the public and other interested parties.
The Administration believes that any third party that pays for
lobbying activities ought to be disclosed.

Organizations that participate in [lgoalitions are excluded
from disclosure if their payments do not exceed $5,000 over a six
month period, they de not significantly participate in the
aupervisio# or contrel of the lobbying amtivit%as and they do not
have a dir%ct financial interest in interest in the outcome of
the lobbying activities., Terms such as "significantly
participaté”, "supervision or control”, "direct financial
interest”, and the "outcome” are so ambiguous that ensuring that
this exception is not abused will be virtually impossible. In
addition, ihe bill provides no mechanism for disclosing the
existence or participation in ad hoc coalitions where lobbylsts
for different organizations or clients work in concert on &n
issue or goal of common concern. Such ad hoc ceoalitions often
take on a deceptive or unagsuming name to hide the identity of
the real players. This bLill should ingure that this type of
activity ig disclogsed by requiring each registrant to name any ad

hoc coalition and/or participants with which 1t participates,

irrespecti;e of whether the caalitiaﬁ pays any of the

participants. The Administration believes it is critical that

any reformiaddrass all modes and structures by which influence is

peddied, As we indicated above, the disclosure of all the

principals in all lobbying efforts is essential to public

awareness 6£ all factors influencing gov&fnm&ntal decisions.
Second, more accurate financial disclosure than that

provided in Bection § of the proposed bill should be required.
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Praegsumably, a paild lobbyist is capable of maintaining financial
records adequate to mest his or her obligations to the Internal
Revenue Serwvice. The public gains little if these exact numbers
are converted to estimates ranging from téﬁs of thousands to
hundreds of thousands of dollars.

In addition, lobbyist should, at the very Zeas%, be required
o disalo&§ specific amounts for expenditure in certain crucial
areas, saaﬁ as, [gifts], entertainment and travel and
aévertiﬁin;, Morsover, H.R. 823 should provide for complete
&iQ&lasuxa;of gragsroots activities. Very often, public servants
are faced with a host of artificially generated correspondence
and telephone calls. gany lobbyists expend substantial amounts
of money in an attempt to suggest to those in public service that
theiy aanéﬁ or position bhas substantial support. There should bhe
separate fina item disclosure of sums expended on grassroots
activities and the issues advanced. ‘

Third, while H.R. 823 provides civil monetary penalties for
viclationg of the Act, the bill could be substantially
strengthened by insuring that violators never profit from their
wrmngdaing. Lobbyists who continvously fail to comply with the
prOvisiané of the bill should forfeit their fee. This could be
accomplished by adopting provigsions based on the HUD Reform ACt,
which provide a civil money penalty at the grester of a fixed
amount oxr the amount paid to the lobbyist with respect to the
violation.

Fourth, there should be a prohibition against any fee paid
to a lobbyist that is contingent, in whole or in part, on the

success of any lobbying activities. Similar provisions are
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contained in the HUD Reform Act and FARA. Contingent fees for
soliciting or obtaining Government contracts have long been
considareﬁzmantraxy to public policy because such arrangements
may lead to attempted or actual exercise of lmproper influence.
Commisszions paid on sales would not be prohibited under this
provigion.’

We also note possible problems with respect to what
aaﬁ$tizaté% an insotive registration and with the timeliness of
the initial registration as provided for in Section 5. Inactive
registrants, in our view, should be defined as éhose whose total
recelpts g%@ {not "or?} total costs are less than $[5,000] in a
semi~annual period. To use the disjunctive is to invite the
structuring of payments s0 as to avoid disclosure.

Bection Y{hifl) of H.R.823 requires the Bepartment to close
out a possible enforcement action, 1if the party submits
infmrmatioﬁ showing a violatlon was ”unli%ely“. Coupled with the
Departm&ntzs lack of authority to investigate, this will allow
viclators to &ubmif just enocugh infermation to meet the
"unlikely” test and evade the disclosure reguired by H.R. 823.
Therefore the Department suggests that the provision be clarified
o make plain that the fagistrant is required to show he or she
ig in compliance with the Act.

Both HUD and FARA provisions require registrants to keep and
prt&&&rv‘& records relating to their activities, the disclosure of
which is required by the respective statutes. H.R, 823 should
also 80 provide; otherwise, those seeking to evade the law or

Cenforcement efforts may claim that relevant records of lobbying

activities are "non existent”. [To insure that the Department is
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able to obtain relevant information and to pursue instances of
noncompliance, authority should be given to the Attorney General
to issue inil investigative demands where a possible violation
iz indiaa{ed.}

Section 7(b)(2} requires the Department to treat a
*substantial noncompliance”. as a "minor noncompliance" if the
persen admits there was a noncompliance ana corrects it, without
any?regaré as to the egregiousness of the noncompliance. This
allows thé person to engage in a deliberate course of conduct
designed go evade disclosure and, 1€ caught, to say, "I'm sorry,
I'1l disclose”™; and pay a smaller penalty. In fact, this
provision serves as an incentive to noncompliance. The
administration recommends that the bill be revised to treat
significa&t noncempliance, admitted or not, ag provided in 7
Seétion 8.

The enforcement mechanisms provided in the bill also need to
be strengthened. The bill fails to afford the Director
sufficient investigative authority to insure that all those
register who should, and that those who do register make full and
accurate disclosure. We favor the informal resolution of
disputes whenever possible, but there must alses be the tools such
as administrative fines, civil investigative demands and, as a
last resort, criminal sanctions for those who choose to avoid the
bilifs reg}atraﬁion and disclosure requirements. Experience has
shown that the informal fa&wlutimn process is greatly enhanced by
the presence of more severe penalties. ‘

Section B{e){l} of the bill would prohibit the Director of

the Office of Lobbying Registration and Public Disclosure from

B
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I am pleased to have an opportunity to testify before this
subcommittee with respect to H.R. 823, the Lobbying Disclosure
act of 1993, Thia administration is committed to insuring that
all citizens are aware of the influence brought to bear on the
development of government policies, vegulations, laws and
legislation. With this goal in mind, we recommend that this Act
be strengthened by requiring more me&ningfalldisgloxure; by
providing wore effective investigative and enforcement methods s
as to insure complete and accurate digclosure and by providing
penalties, up to and including forfeiture of all remuneration,
where such disclosure is not provided. HNoncompllance must net be
more profitable than compliance. Further, contingent fee
contracts should be prohibited.

We believe that the Department of Justice, with its
experience in administering and enforeing the FARA since 1942,
and its experience in enforcing the Federal Regulation of
Lobbying Act is uniguely qualified for the responsibility of
administering and enforcing the provisions of the bill. The
Department has established, over its §1 year FARA history, a
reputation for administering and enforcing that Act in an

3

evenhanded manner, and encouraging maximum disclosure while
prasarving:the right of all parties to disseminate their message.
X balﬁeve I can provide the most assistance to this
Subcommittee by commenting briefly on the Federal Regulation of
Lobbying Act, the Byrd Amendment, the Housing and Urban
Development Reform Act, and the Foreign Agents Registratjon Act
before analyzing the Lobbying Disclosure Act, I look forward to

working with this Subcommittee in its efforts to strengthen the
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disclosure reguirements of this bill.

FEDERAL REGULATION OF LOBBYING ACT

The Federal Regulation of Lobbying Act (hereinafter referred
to as the ®ACtL?) was originally enacted in 1946, Briefly stated,
it requires that individuals engaged for pay in lobbying
activities regigtér with the Clerk of the House and the Secretary
of the Senate, and that they and the organizations or interests
which supéart them, file quarterly statements disclosing the
SOUrCEes oé their funding, the purposes of expenditures made for
lobbying purposes, and the legizlative obiectives which they are
seeking to achieve. Violations are subject to misdeméancr
penalties 0of up to one vear imprisonment and/or a fine of not
more that '$1,000, the enforcement of which is the responsibility
of thig Department. Upon conviction, an individual defendant may
also be pfahihited from engaging in lobbying activities for a
pericd of thres years.

To avoid infringing on the right to petition, the 194¢
Lobbying Act confined its reach only to thoss lobbyists and the
organizations for which they work, whose “principal purpose® was
to engaga:in activities which are covered by the Act., The
concept of "principal purpese,® in the context of a statute whose
sole enfa{mam&n@ mechanism is criminal prosecution, has proven to
be an almost insurmountable obstacle to effective regulation.

In addition, the Act contains no provision requiring the

Clerk of the House and fthe Secretary owf the Senate, who are

charged with the responsibility for receiving lobbying reports,
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to audit the reports they receive. This has proven a further
serious weakness in the Act's enforcement structure. 1In the
absence of any audit and referral functions, the Department of
Justice has had to rely solely on information provided by
jeurnaiia?g, lobbyists with opposing interests, and occasionally,
on Congressmen thenselves for information which might indicate
that the Act had been vioclated.

Furthermore, the lack of any administrative or civil

sanction with which to address inadvertent wviolations hag had the

effect of making enforcement practically impossible since a
successful criminal prosecution reguires proof beyond a
reasonable doubt that a Knowing and willful vielaticon of the
statute occurred even in these few gituations where a lobbyist's
activities fall within the Act. The Administration believes that

this has been a major failing of the 1946 Lobbying Act.

The Byrd Amendment prohibits the use of appropriated funds
to influence Executive and Legislative Branch action with respect
to the awarding of contracts, grants and loans. In addition, it
reguires consultants teo disclose to Executive Branch agencies
when nonappropriated funds have been used to pay for influencing
agotivities in order fo secure a Federal contract or grant award.
There is no centralized administration of this law and no

mechanism for enforcement.
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It became clear that during the 13805, HUD's$ assistance
programs had been compromised by repeated instances of i{mproper
influanae;peddling and lobbying. Section 13 of the Housing and
Urban ﬁavélapment {HUD) Reform Act, enacted as payt of the HUD
act of 19&9, was designed to restore integrity to these prograns
by casting sunshine on outside efforts to influence the award of

HUD assistance and assistance-related management actions.

FOREIGN AGENTE REGISTRATION ACT [FARA}

The gareign Agents Reglistration Act, as concelved and
enacted b§ Congress, is a disclosure statute regquiring persons
carrying én specified activities in the United States as agents
of foreign principals to comply with certain registration
reguirements. It should be stressed that registration under the
Act is required, not because the smpecific acts encompassed by the
statute are not legitimate activities, but because the specified
activities are conducted on behalf of certain types of foreign
principals. Registration under the Act in no way places any
limitation on the activities of any registrant and is not
intended to, and does not, place any stigma on a person or
cerganization yeguired to register. Disclosure required by the
Act does not seek teo regulate expression of ideas and does not
1imit or interfere with freedon of speech or impose an

unconstitutional burden on the exercise of the rights of free



speech.

The Act: (1} defines who must register with the Department
as a foreign agent; {2} specifies how such agents are to register
and report on their activities; (3] exempts certain types of
foreign agents from registration; {4) has specific filing and
labeling reguirements for political propaganda disseminated by
registered agents; (5) requires all registered agents to preserve
books of account and other records on all their activities and to
make theseé records available for inspection by the officials
vesponsible for enforcing the aAct; (6} provides for public
examination of all agents' registration &tatements,-reporta, and
political propaganda filed with the Department; (7) inposes
penalties -for willful violation of the Act or related
requlations; and (8) specifies certain administrative and
judicial enforcement procedures available to the Attorney

General.,

ANALYSYIS OF H.R. B23

The Administxatian strongly supports the purpese of this
legislation. However, we are concernsd that the bill fails to
mandate meaningful disclosure that would best afford the American
public insight into the role played by lobbyists in the political
Process, fhas, we urge that Congress go beyond the language of
the present bill and adopt legislation that will be more
effective than the provisions of H.R. 823 az introduced, and that
will compel disclogure in a timely manner. |

The Administration has four major concerns with the bill as
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preéentzy drafted. Our concerns and a section-by-section
analysis follow:

Ouy first c&naern is that the bill cover all attempts,
without regard to their freguency or magnitude, to influence any
officer or employee of the Executive and Legislative Branches
since lobéyists would ﬁosé likely exert undue influence on the
officers and enployees who are not covered by this bilil,

The bill's definition of lobbyist in Section 3(10), excluding
those whcge lobbying activities are "only ineidental® and ¥not

v e sigéiﬁiaant" is, in our wview, imprecise and creates a
loophole that will undermine meaningful lobbying disclosure. We
recomuend that a bright line test of what constitutes a lobbyist
be crafted. For example, a threshold amount expended for
Zobbying,%i*e*, $5,000 in a six-month periecd, could trigger the
obligation to register, or a test that focuses on the client's
overall lobbying efforts rather than the lobbyvist might be
fashioned {¢f. the Federal Election Campaign Act, 2 U.8.C. § 431
et segq.). An alternative approach would be to make any exemption
explicit and precise in its scope. This bill alsa fails to
reqgquire the disclosure of individuals who pay a lobbyist to lobby
on behalf of another. The real party in interest, the individual
paying the bill, could remain undetected and undisclosed from the
public and other interested parties. Organizations that
participate in ad hoc cpalitions are excluded from disclosure if
their payments do not exceed $£5,000 over a six month periced, they
do not significantly participate in the supervision or control of
the lobbying activities and they do not have a direct financial

interest in interest in the cutcome of the lobbying activities.
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Terms such as Ysignificantly participate®, "supervisiocn or
control®, ”&iraa; financial interest?, and the "outcome" are so
ambiguous that ensuring that this exception is not abused will be
virtually impossible. As we indicated above, the disclosure of
alli th&bprincipals in all'lobbying efforts is essential to public
awareness of all factors influencing governmental decisions.

Second, more accurate financial disclosure than that
provided in the proposed bill should be yveguired. Presumably, a
paid lobbyist is capable of maintaining financial records
adequate to meet his or her cobligations to the Internal Revenue
Service. The public gains little if these exact numbers are
converted to estimates ranging from tens of thousands to hundreds
of thousands of dollars. In addition, lobbyist should, at the
very least, be required to disclose specific amounts for
expenditure in certaln crucial areas, such as, [gifts],
entertainment, public relatiénﬁ, advertising, travel and grass
roots activitiss.

Third, while H.R. 823 provides civil monetary penalties for
violations of the Act, a better approach would be to insure that
viclators never profit from their wrongdoing. This could be
accomplished by adopting provisions based on the HUD Reform aAct,
which provide a c¢ivil money penalty at the greater of a fixed
amount or the amount paid to the lobbyist with respect to the
violation,

Fourth, there should be a prohibition against any fee paid
£o a lobbyist that is contingent, in whole or in part, on the
success of any lobbying activities. Similar provisions are

contained in the HUD Reform Act and FARA. Commissions paid on
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gales would not be prohibited under this provision.

We also note possible problems with respect to what
eongtitutes an iﬁaativa registration and with thg timeliness of
the initial registration. Inactive registrants, in our view,
should be defined as those whose total receipts and {(not Yor®)
total costs are less than‘ss,ﬁéa in a semi-annual pericd. To use
the disjunctive is to invite the structuring of payments so as to
avoid diséloéure,

Saction 7(b) (1) of H.R.8231 recuires the Department to close
out a pos$ib1e enforcement action, if the party subnmits
information showing a viclation was "unlikely". Coupled with the
Department’s lack of authority o investigate, this will allow
viclators to submit just enough information to meet the
“unlikely"” test and evade the disclosure required by H.R. 823,
Thexaf&ra,the Department suggests that the provision be clarified
to make p%ain that the yegistrant is required to show he or she
iz in compliance with the Act.

BothiHUD and FARA provisions require registrants to keep and
preserve %ecords relating to their activities, the disclosure of
which is required by the respective statutes. The Lobbying
Disclosure Act should also s0 provide; otherwise, those seeking
to evade {he law or enforcement efforts may claim that relevant
records of lobbying activities are "non existent™. ([T¢ insure
that the Department ig able to obtain relevant information and teo
pursue instances of noncompliance, authority should be given to
the Attorney General to issue civil investigative demands where a

possible violation is indicated.)

Section 7(b) (2) requires the Department to treat a
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#substantial noncompliance”, as a "minor noncompliance™ if the
person adnits there was a noncompliance and corrects it, without
any ragard as to the egregiocusness of the noncompliance. This
allows the person to engage in a deliberate course of copduct

H

designed to evade disclosure and, if caught, to say, "I'm sorry,
It11 discioge”; and pay a smaller penalty., In fact, this
provisiantservas as an incentive to noncompliance. The
Addministration recommends that the bill be revised to treat
signifieaét noncompliance, admitted or not, as provided in
Section 8.

The enforcement mechanisms provided in the bil)l also need to
be strengthened. The bill fails to afford the Director

i
sufficient investigative authority to insure that all those

register éhg shouwld, and that those whe do register make full and
accurate %iszla&ur&. We favoy the informal resclution of
disputes wheéenever possible, but there must also be the teols such
as administrative fines, civil investigative demands and, as a
last resort, criminal sanctions for those who choose to aveid the
bill's registration and disclosure reguirements., Experience has
shown that the informal resolution process is greatly enhanced hy
the presence of more severe penalties,

Section 8(e) (1) of the bill would prohibit the Director of
the Office of Lobbying Registration and Public Disclosure from
inposing a civil penalty for violations of the act:

"in an amount greater than that recommended by an

administrative law judge after a hearing on the record undey

Subsection (a) (3] unless the Director determines that the

recommandation of the adninistrative law tudge is arbitrary
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and capricious or an abuse of discretion.®

The appointments Clause of the Constitution, art. II,
sec. 2, ¢l. 2, a&thnrizes the President, by and qith the advice
and consent of the Senate, to appoint officers of the United
States. #be clavse further provides that Congress may vest the
appointmeﬂt of “guch inferior officers, as they think proper, in
the Prasiéent aleng, in the Courts of Law, or in the Heads of
Departments.® (Fmphasis added.} We believe that giving
administrative law judges the authority to make decisions binding
on the Director, and thus ultimately on the Attorney General,
subiect aély t¢ review under the arbitrary and capricious or
abuse of %iscratian standards, raises constitutional concerns.
officers who make decisions without being subject to the
supervision and contreol of superiosrs cannot meaningfully be
considered inferior pfficers. Since the bill appears to permit
the appointment of administrative law judges in a manner reserved
for the appointment of inferior officers, while at the same time
effectively insulating their decisions from review, we believe
that the limitation on the reviewability of their decisions
raises a substantial gquestion under the Appeointments Clause.

We do not believe that the limited review available to the
Director is sufficient to obviate this constitutional problem.
The arbitrary and aapriciaus‘and abuse of discretion standards,
devices with long histories in administrative law, do not permit
the Director {nor, by extension, the Attorney General) to
substitute his Judgnments for those of the administrative law
judge. Review under the arbitrary and capricious standard, for

example, is limited to only "whether the decision was based on a
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consideration of the relevant factors and whether there has been
a vlear errcr of judgment. Although this inquiry into the facts
is to be searﬁhiﬁg and careful, the ultimate standard of review
ig a narrow one. The {Director) is not empowered to substitute

thisi judgment for that of the {[ALI}®
i

pe, 401 U.S. 402, 416 (1971) {(citations
Qmitted),; Because the ALJs' judgments would therefore still be
beyond the Director's supervision and control, we re not
persuaded that administrative law judges may be appointed in the
manney that the Constitution reserves for the appointment of

inferior officers. ¢f. Statement on Sig

3, 25 Weekly Compilation of Presidential
Docunents 1970, 1%71 (December 19, 1%89) (objecting to imposition
of an arbitrary and capricious standard of review for review of
special méster decigions by Claims Court judges as inconsistent
with the ;equir&m&ﬁts of Arvticle II}. Accordingly, we recommend
that the éizz be changed to authorize the Director overturn any
civil penalty imposed by an administrative law judge under this
Pill if tée decision is not supported by substantial svidence.
Another concern involves the bill's proposed revision of
FARA in Section 12. By restricting the definition of foreign
principal to forelgn governments and foreign political parties,
the bill {contrary to current law) would allow foreign
individuals, associations and corporations to attempt to
influence American public opinion and United States policy
without making any disclosure under FARA., Only if they also
engaged in lobbying cvontacts as defined by this bill would they

be reguired to make any disclosure of their activities, and such
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disclosure would be significantly less than is now required under
FARA. This would allow agents of entities supporting terrorist
activities to attempt to influence American public opinion and
United States pelicy without making any disclosure under either
FARA or tﬁe Lobbying nisc}asare act of 1993. Further, this would
impose on the Government the burden to prove in any litigation
that the égent represents an entity meeting the Act's definition
of a foreign government or foreign political party, a difficult,
if not inéarmountahza, obstacle in cases involving covert agents
and clandestine foreign organizations. The Administration
recommends that the present definition of "“foreign principal" in
Section 1 of FARA ke retained in its entirety and a provision be
added &taéing that registration and disclosure by commercial
entities %ﬁdar the Lobbying Disclosure Act satisfies the
repsrting;abligatians ©f FARA,

He péint out that the bill establishes within the Depariment
an "Office of Lobbying Registration and Public Disclosure®™ to
agminister and enforce its provisions. Such an office would
reguire funding, it is estimated, in the range of eight to ten
million dollars a year, as well as several million dollars in
start-up ggatg for personnel and eqguipment, including a computer
system which is compatible with the Federal flection Commission.

Finally, the Byrd Amendment requires yearly reports
evaluating the effectiveness and compliance of the existing
disclosure program. However, H.R. 823 removes the reguirement
for agencles to collect and compile the information that is the
basis of the report. Therefore, in keeping with the inforpation

and streamlining goals of H.R. 823, the Administration suggests
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striking ?he remaining provisions of the Byrd Amendment that
relate to the yearly disclosure certification report.
In summary,'we support the lauvdable goals of H.R. 823 and
believe that H.R. 823 should be modified as suggested above so as

to meet its stated obdectives.
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