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A New Concern in Europe: Lobbyists, 
the Merchants of Influence 

Odile Prevo!· 
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1992/ EC Lobbyists. the M",,_ of InJb=ce 

Ee '92 finally had gathered the critical ma&'!i needed to IltttaCt 

and hoJd public attention. Even if the Be government misses the 
December 31, 1992 deadline {or Cnactment (If all proposals for 
unifying wdttm Europe, the process of unification will be 
irreversible: because the goals of Be '92 are not new. t: 

Many companies. both within and outside the: Be. now 
understand the ne«I to tJrotect and ad'V1.Jlce their interests in the: 
formative stages of the law-making ~ that is. while 
legislation is hein, drafted lifId debated. Accordingly, companies 
need to communicate their interests to Ee decision·ma1rers 
effectively, and to take the initiative in proposing alterntions or 
additions to putative legislati<ln. 1'herefore, altb.aush lobbying of 
politicians and lawmakers may not be a new idea, n:oently it 
appears to have assumed more importance within the Ee. Even 
after the roles for the: Single Market have been promulgated, many 
detaiis will need to be addressed by the Be decision·tnaldng 
bodies. For this ~ mMy peopIe in Brussels ex~ that 
lobbying will oontinue as a valuabl~ and often necessary, activity.l 

.Are comultants and representatives of organizatiQflS continuing 
to ptactice lobbying activities without any safety net, with no 
regulation. code of conduct. Of code of business ethics? This issue 
has been raised for sevc:tml y~ -- but Rmlaincd unanswered until 
19"91. This article d.iscusses whether it is finally necessary to 
regulate the so-cnllcd European "metchmts of influence." 

1. AtIk1iIZ",lbII ~ata.-;sip:d ill 19$1._""a... EC"I priIIwy ~ .. tAl 
~ 

$l:atM 

~ 
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L INmODuCTION 

Concerned about the realization of the European Market, 
lobbyists are seeking to modify tbe decisions made in Brussels. The 
lobbying phenotnc:twn has involV1:d many controversial issues that 
will be re'iOived during the sprinJ of 1992. 

~ 

,"" 

The United Statdl. has been familiar Vlith the conct:pt af 
lobbying for many d~ but such fMtiliarity is not the case in 
Europe. As the followinl anocdote demonstrates, the practice of 
lobbying has not .uways been exclusive to the Americans. A 
French lobby~ the CornIe d4 Vergt'nMJ'. Minister of Foreign 
Affairs under Louis XVl. visited Washington D.C. in 1793 and 
influenced Congress to grant a refund for the llf]naments that 
France had delivered to the United States during the Rcvalutiotwy 
War, Lobbying bad been prm:ticed fOf' many years on both the ,,:". 
American and European «mtincnts; but Europe has never regulated. 1" 
methods. proceedings. or codes of rotlducl lor lobbyists. >

- The bet that none 01 me Ei.il'(')j)&iD countries Ilive regulated ~ 
lobbyist activity does not mean that these countries are not '.• .,. 
concemed about \hese purveyors of influence. The lobbies of the ~.;;:... 
European Parliament in StmSbourg. C#pitol Hill in Washlngton 
D.C., find even the CalifomiaState Capitol specialize in influencing 
ies:istative Dtld adminisuative action. 

,ying" is generally undets; 

..;:~~l In roeent years, 10bbyinS bas beCQme an a~ part of • 
lliC European Economic Community's (BEe) legislative p~, 
although the methods and approaches Rlquircd 
from those employed in national areas. With the advent of 1m. 
the European Community (Be) is moving rapidly towards the 
realization of the Single Market. lmplemenlaUon of Be '9;2 goals 

,-~:sWtod .s1owly, but.by late 1991 the process b~~ ~. ~e 
principal topic of dis:cussion in capitols and booardrooms 
Europe. 

L 
l.I:IBBYn<O ~..owu h(lVl$kII<l IJ# 1m!' .l"oI..tOC4.I. ~ Acr (1990)
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the Netherlands. Portugal, the United Kingdom (U.K.). and the 
Gennan Bundesta,.oiI In the Italian Chamber of Deputies., five hills 
aimed at n:cognizing and regulating: prof<:SSional public relations 
activities have been tab!ed.,1 . 

There are no st*irLC tules goveming: the organization and 
activities of lobbyists in the Danish Parliament (Folketfng), or die 
Frencb National Assembly." Nevertheless, both chambers give de 
facto ~tian, and certain parliamentary privileges. to such 
groups.' In the F()lUting~ delegations or representatives of 
concerned organizations truly be admitted to parliamentary 
committees under tho following conditions: (1) members of the 
delegation must belong to the organization which has subtnittod a 

"---~------- - -- ----~---
S. JlWoJ..~ 0M,wa, ~D~ La l,<lIaIIld .. J"&,t,)«:II10 

(1991). 
6. Ibik:l~~utc.~ A.IIiIic1. D, Doc. Hoc 00 tUIl~ nonl 0- tWO 

<*y~.l,.i/;ftr)'oltbiJ~~~{~~ 

1< " 
1< " 
,< " 
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request to appear;. and (2) the lobbyists are pennltted to appear for 
a maximum of fifteen minutes..10 

There are no specific rules affecting lobbyists in the National 
Asserobly of the French RepubUc. Lobbyist access to the French 
Parliament's office and meeting rooms is ,ovemed by general rules 
of access. It In genen.l. arrangements are similar to those applied 
itt the European Parliament and poUtical ,roups which freely 
decide who tOo mceive M:d with whom to consult. However. ru;oess 
to, and movement within, the premises of the National Assembly 
is ~ted by a genen.l directive of the Assembly whieh specifies 
wbo mlly enter.1l 

Although no explicit refmnce is made to lobbyist activities. 
Swit:v=rland and Luxembourg are beginning to formulate rules 
which W('l'IJ:!d govern lobbyists' activities. In Switzedand, lobbyists 
actually exorcise their power more Oll the international level lhan 
on the national leveL European influence groups.are in Brussels to 
I""" what will """'" during 1992, but they are also in Washingtqn 
D.C.• where they do not hesitate to use the services of professional 
lobbyists from either Switzerland or the United States tOo obtain the 
endo; they seek. I...arge companies headquartered in Switzerland have 
lobbyists in aU parts of the world, which gi~ them the 
opportunity to be present wherever decisions which may affect 
them are being made. Functioning nationally. Swiss companies do 
not hesitate to hire prestigiQUS foreign petsott.alities to Jobby on 
their behalf. The Swiss multinational corporations are highly 
efficient at influencing decisions, anywhere in the world, which 
may aff~t their busi.ne:ss. 

The Luxembomg Chatnber of l')eputies has enacted rules 
gov«ning lobbyist acdvities, Rule 2S(l) of thll:' new Rules or 
Procedure rerers to extra-parliamentary cooperation, and makes 
provisio.n$ for a c;:ommittee to receive and hear the opinion of utra~ 
~.r~la!nenll1")'. ~~~ qrganizations, ~ reques; inf~ti~ or . 
documentation, and to accept or request extra-patliamentary 

to< 
11<., "~ Dlnw:dw orIb: i'n:D1:h tWiaI>d~, lilt. %6. 

" 
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n. A P'RAcncn NOT AcCEPJ'ED 

Some contend that the term "lobbyist.. ne.crzsari1y connote! 
United States. Perhaps this: U$OCiation is because it was in America 
thaI pt=llI" groups gain<d _hllity aftot SWling from 1... 
than. rcspocted origins; and a general view that the vast majority of 
lobbying that occurs in the world takes place in washington D.C. 
Today. lobbyists have invaded all parts of the world.

j 

A. Lobbyirlg Throughout the World 

From North to South. East to West, the internationaliurliOD of 
e~cba.nges. the quest for capital to inv.est, and the development of 
-economies is evident. Despite their unifQrrnity of J)ll!'l)()Se) the 
methods Ul 

T_ .t_ . pa.rliatnents, there: an: 
no rules or provisions govcming the activities of lobbyists. Th.is is 
true of the parlilll11dlts af Belgium. Greoee. Spain, Ireland, Italy, 

, < 

"1." ~ 
~ , 

- « 
« , 
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cooperation when c.onsideri.ng a bill. Such consultations must relate 

to the subject under consideration by the committee and. following 

an as:MSStneDt of the need for consultation., must be approved by an 

absolute tmjority of its membets..') . 


Precise and systematic rules regulating lobbying exist only in 

Ausutil.. c.nada, and the Getman Bundestag.~ ~riQll of 

what Canada and A\l.'$tta1ia are doing to regulate lobbying efforts 

win help to understand the: future evolution of English 10bbying 

regulation. In these two past colonies of ~ British Empire. 

lobbyists are w::eptcd; but their activities are restricted.I' 

Lobbyists in both Canada and Australia must be registered.1f 


Currt:ntiy. more strict regulations are in the process of being 

drafted..11 


In the: Oetman Bundestag. each year a public list is compiled. " .'' 

including all assoeiwollS; organizations. or underta.kinas which 
wish to express their interests to the Bundestag or the federal 
gov~mment. It Entry onto this list is a precondition for " 
representativtS of interest groups to be received by parliamentary. " 

,,: " committees, at to be issued a pass admitting them to Parliament's ,'... 
prernis.es.I'The Ust must contain the following information: (1) +'\!'.,. 
Name and location of the association or interest group; (2) the \,eomporution of the group's board of directors and board of -:;'1;:' 

management; (3) the group's sphere of interest. (4) the Dumber of 

members in the: orge.nh:.ation; (S) the names of the ~tion's 


aPJ"'lnt<d "'P"""""'tives; and (6) the Il4<Jm;s of ilie group Of 


assoetation's office at the seat of the Bundestag and the fedeTa1 

aovem.menl20 


Once an interest group bas provided aU the ~ 


information to the cottesponding S¢l"Vices of the Bundestag, the 


- ~ -1)."_~Qa:Uuat~R.ulaot~l$(l)(l99l). • 
I". IA ~ 3p<Dn ~ AlW.vW,. t.- Mao; f/dt, "1a."lm"~·u . 

IS. SU~"1'G_'.",I6J. """'" ,. '" 
11. Id. 

II.. IA~JJfFtI DC:Cf; I". 

19. 14 
lO. It&\li!:f;of~otlM~,,,,,,",,,n.Duc.Ho.OOJUll..,,1'JtDI;I1 t:r-199J).. 

}992/ EC Lobbyists. "" Mercluws of Infb;.e""e 

service may issue a pass on request.:U The list do=; not entitle 
lobbyists to be heard in hearings or before committees,. or to be 
issued a pas$. Indeed, once a pass has been issued, it can be 
declared invalid by the Bundestag. The invalidation of passes 
mnains entirely at the discretion of the cottesponding office of the 
Hoose.n The Bundestag and its committees .can also invite 
associations or ~pens who do not appear on the list to their 
meetings when ronsidered necessary,» 

Rules governing; the activities of Jobbylsts have a considerable 
tradition in the United States. Thereiore. it is imperative to 
Wldetstand the lobbyin.J attangements used in that coontry before 
examining the problems that the U.S. is facing due to lobbying
activities.u-

The I.Ilree mnin laws which regulate Jobbying at the fedetal 
levcl are: the Federal Regulation of Lobbying Act, the Byrd 
Amendment,. and the Foreign Agents Registration Act. In addition 
to this le,gislation, another consideration is the Senate and House 
Rules on Gifts. Trave~ Reimbursements, and Honoraria to members 
of Congress, which might be described 8$ an int:etnal regulation on 
ethics.lJ 

The iltSt of the federal laws" the Federal Regulation of 
Lobbying Mt. mtriets: the .activities of pressure groups as they 
pertain to the U.S. Congress. This statute: lists those persons who 
must regi:sur $S lobbyists. and the infammtion which they must 
periodically supply. in a manner typical of the caustic approach to 
such rules under AngJ<>Saxon legaJ fll1lct!ee.u 

.UJt>ci.tiQ:u H 

11. IJ. 

". hi. 
ll. Lt~4IyItU_l" filtt19Q(lpqb&liIIloi6e ~_~fIlISOI 

l.. 1ff Scirp MMni. Lt ~~HW-A&n:rlt -..... 4iQO ~i111<Hq. ~ ... 
I'XII. La ~h. 10.1S191

u. s.,'~H.~WK&I'~canToW~(I;n4).n.. 
""'" >v:t ~ farad! ottllot~ot~lbIlIcr_II}'i1tc dowQ.mli«~ 
tQl ~ttt.y ttlIdUcII:r ~1C!..v::m.bcnoteo......,mdapply ~tq~
~md~1J. 

16. td.. 
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In the U.S .• lobbying is deftned as any activity which involves 
influencing or seekinS to influence the legislative prooess through 
direct contacts with members of Congress or their staff. Acrordlbg 
to the Federal Regulation of Lobbying Act, lobbying comprises 
four key elements: (1) legislative activity, (2) intention to influenee 
the legislative process,. (3) intention to influ.e:nce Congressional 
members or thcirstnff. and (4) dl.red communication with mctnbers 
of Congress or their staff. An activit)' is not considered lobbying 
where one of these fearures is lacldng,l1 

The Byrd Amendment sets forth restrictions and prohibitions on 
the use af federal funds in lobbying activities. Further, it ptovides 
new and more precise rules con«ming c:.:pendi(1J;teS incurred in 
lobbying activities by pen;on$ rcoeiving any type of fedeml grant 

or fundins· 
TIle Foreign Agents Registration Ad consists of a series of 

registration obUgations for any _ wWlloj: to act as • lobbyist 
on behalf of a foreign national. and teqUire$ the submission of 
petiodio: ~ on their lobbying :activities.!It 

The problems that the U.S. is uperiencins from lobbyists' 
efforts are voked in congressional ooncem aboot the effects of 
foreign influence on the U.S. Sovermnent and the American pUblic. 
US. Senators have. thctefore. proposed amendments to the Fomgn 
Agents Rell_non Ao. of 1938," The Act ncitber prohibits 
~tation of foreign interests in the U.s.. nor prevents 
dissemination of foreign propaganda..» Si:o¢t; 1974. 47$ of tps 

officials in the Office of the u.~~) . Ii!E' ~ '. ,¥/ 1t-~ as_ _ 

:11. ld
a $# ftdlIIp J, 1'atY. RI!«,"" PrI1~~.,,., Fc:nip....,.--~~ 

U ~ tHn U. III (990), 

19, " 

"" "". 3ff HIU.£I Wn:r.. ~1,19191,-" 
)1., W"""' Pan. Dot. 14. I~I.' I, It A1$(____ "'..0-9orP1lb6o: bIIqdI:1'.:i 

.." JIt.I#............ JDd t~~fIG\I~1lIknIt pur;rp ill w~ o.c.). • '!'...; 
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1992 / EC Lobbyists. the Merchants of ltiflu,uu:e 

lobbyists. .. n Recently, however, attention has been focused on the 
powerful Japanese lobby in Wa"lhington. "mbeR" is no question 
that lobbyists-and the J~panese Lobbyists in particular-ure having 
an effect on poUtics and policy (in the United States] .•• :u 

An examination Qf lobbying throughout the world would not be 
complete without ~jving attention to those count.ties who are trying 
to discover democntCY; a prime example is Hungary. Because of its 
trader traditions and its opening to western E~ Hungary has 
undergone prc<;ocious liberalization.» After the Revolution of 
1956, the Janos Kadar regime tried to accomplish a soft 
nonnalization. Kadar was open to lobbyists because he knew that 
Hungarians needed to find Iheir way to " new job, or to give 
communism the opportunity to survive. even if the population did 
not want it.:>O Lobbyist groups were recognized and they existed 
even if no proper rules governed their activities.)1 However) when 
the economy worsened the lobbyists lost their power. In the early 
19805. a new type of lobbyist appeared with a new dream; to be 
lill:: preferred interiQ(;ulOt of the huge investors from the capitalist 
countries,lt For the Hungarian lobbyist, lobbying means 
democracy. 

R Europe, Native CouttUy ofwbbyists 

The Europe<:tn Community tries to maintain a balance between 
Ihe Anglo-Saxon oommon and Latin civii legal traditions. 
Regarding tbe prat;;tice of Iobbying~ however, there is no doubt 
about Ihe English influence. The Anilo-Saxon rommon law model 
has more influence on this issue than the Latin eMI law model. 

A whole spedrum of people and orgnnfmtions now Jobby for 
their clients in the EC. There are SOO European associations and 

""~. 
», 

14N¢). 

'" '" ,", 

"-
Su 1t'rt1lu H. ~ \.tlIUIVlST1 Al'CI 'f(!a) (1~ 
(lilY ~UT~.Ubt,..&..r,l.II~OOs..IollmI.ha..I'. 199'i(Nn. 

"-
Sn Gn.!t.l>\M•.".. _ '. II.! I". 
Id.u 19~. 

313 



Th. '1'rans1IatiDnai Lawyer/VeL 5 

3(X)O lobbyists involved in the Be decision-making process.3t 

Certainly these influence groups: need 10 make themselves mote 

visible to membern of the decision making bodies. The lMge 
number of profMSiOlU'tJ Be public affairs consultants now working 
in this area is a te:suuncn1 to the extent to which organizations now 
value active lobbying,- Based mostly in Brussels, some lobbyists 
have affiliated offiet'.$ in other major cities. For exampte. there: att.: 

thirteen lobbyist firms regislered with the A.ssociatton Fr~ 
des Conseils en Lobbying in Paris."t These COD!!iultants repment 
a broad range of clients from national and international 
COrporations,ff to trade associations, charities. envi.ronmmtal 
groups.4~ and local government authorities. They provide a wide 
range of information and advisory services. Lobbyists also a!t!ti.'¢ in 
identifying issues, developing strategic ptopms. Jl\anaging media 
:relations. and making presentations to the Ec'<14 Not all 
professional oonsultnnts ptovidc the saMe range of services. Some 
lobbyists may provide monitoring services. while others do not..u 

In selecting a lobbyist or consultant. it is ~fore ~ to 
assess what type of services ~ called for, and then detennine 
whether a particular organization c;m provide those serviCC'S, 

Because the legislative procedure of the Be is cotnplc~ those 
who wish to exercise influence whhin it should first understand tlw 
system before they truly dTectively Q;)tnmunica~ their interests to 

Be decision-makers. 

1. Undustanding the System 

A knowledge of the vari<rus dulnneIs thtougll which p~ 
taws pass. the bodic$ involved, and the time at whim deliberations 
occur. assist the lobbyist in determining wben and where 

._- -- -]9. --1Dlc:rviiw rih"'-'-~~QIlIo$l.,

"'. ..
"l. nwzuy ~l..OUY OIlNat' TOJIIa .61 (tWI). 

~. ~1IIF\dI~~""'lIOilCItl. 

H. ~-..i\Ir,QlMa~OttartI.~~~_d.""'

C1ilH JA ~ i;II ~~ (01#." '991)... " 
e. " 

" , " 

" 

: 

. . 
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".~, 
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_"'lions to Be officials should be made. Lobbyists abo need 
to be aWU'C of the voting majorities requiem to p3S'!i Jegislation. 
and time limits on their activities; both of which vat)' according to 
the legislati<ll1 involV«l ond the procedure being used by the 
system. The esst.tttial st1'U:cttlre of the Ee law·making system is one 
in which the Comtnission ptOp<lSCS. the European Parliament 
advi=, ond the Council decides. SupetVising the activilies of th<sc 
institutions and en.surina that they act within the scope of their 
powm is the job of the European Patliamtnt•.-e; 

a. T1ut Commission. 

The Commission consists of seventeen officials.. known as the 
Commissioners, desipated by the individual govemments. The 
Comrn.ission is the policy-initiating body; virtually ~;)J polley 
decisions origirutte with the Commission. It initiates policy and 
~ the recommended measures on to the Council of Ministern, 
Proposals for neW laws emanate from the Commission and are 
drafted by members of the Directorate Gene~l responsible for the 
policy an:a coneemeci ", 

A positive exchange of opinions and infortmlti()fI.. before a 
proposal is drafted and submitted to the Council, is viewed by 
many lobbyists as highly beneficial,u Dialogue at this point on 
the possible effects of the proposal and alternative me;thods ()f 
achieving objectives may reduce or obviate the need (or future 
activity." 

b. 1M Council 

The Council consists of the foreign tnin.istets of the member 
states. The tninistens deliberate and decide on the mea8utCS 

~ 3uOll:mw<<4v~.iJaaIiU"~Olworr~vr.uuDIBIM!tAll£S 
'11(19U).. 

." Jd. ThI n..".,;",,;,. .. ~dftiIW.**' .....1I:Iw:iltI ~Q:r~_ 
"""" ... ~'-f~1IaI;id~ _1rUitU...... 1d.. 

u. ~U..9Q.91. 
.,. ld. 
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recommended by the Com.mission. accepting or rejecting the_l. The Cotmcil is the principall>w·makinlt body of the EC, 
altering. Of amending Commission proposals.w Since the Cooncil 
determines what is to become law~ and is comprised of member
state I'Cprt::#Otatives, it is also worthwhile to (tOnsider lobbying the 
Council tbroup national cba..ttnels.31 

c. The European Parliament 

The E_ Parliament is c<>mpooed of SIS Inembolo which 
"" dl=tly ele<ted to that position by the oountl1' they 
rep~t.$'.I The formal opinion of the Parliament is required on 
most ~. bef"", thcy can be od<>p!ed by the Council. Its 
powers bllve been greatly strengthened by the cooperation 
procedure for oertain measures under the Single European Act. " 

The ro1e of the European Parliament remains largely 
consultative except for its ability to control. within limits, oertain 
types of Ee budgetllr)' expenditures. The prepamtoty work for 
plenary sessions is completed in eighteen specialiU!d 
committees," A proposal ftom the ~on is first ref~ 

_~!!iift.a;""..aY,... ~;U"AN"''''.w7 "$_'7 _' 

a 

:r---· -

to 
one of the oomm.ittoes for a report and 00 othe:s. for an opinion. 
The ~g oomtnittec then formally nominates a Rapporteur,'" 
dlosen l>y tho political parties." 

In the -committee; there is. getleT3l1y a t1tst .reading of 
prelintinary paper from the RApporteur. and a ~tion of the 
~'$ Once adopIed, the comml_'s report is_I. 
placed on the agenda for a forthcoming session.!1 The Parliament 
generally meets in fun session once a month in strasbourg. France. 
The majority of Jegislative proposals under the Single European 

'sl. (JAV.!tl.OA. 'V~ AIft* IIItU 4b, ft9i).91, 

n Iet_.. 

'" '" 
.$3. EEC~. 
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Act fall under the ~on proc:edure: after Jiving its opinion 
on the Cotrunis:sion proposal, the Parliament may modify its st.ancc 
before the Council of Minister:s: reaches a common position on the 
proposal. This common position is returned to the Parliament for 
It secQtld readin,.$1 Because of its tnainly consultadve role, the· 
Parliament may have less signifl.Cani.'C for lobbyists than does the 
Council. 

The system of tcview and debate through the Council. the 
&rop..n Parliament, and the committees: which assist them. is 
comprehensive. It is tbmfore essential that lobbyln, activities 
occur at the oplUrutl time in the ptoee:ss. Once a pI"OpQSaJ has been 
fonnally drafteQ by the Commission, it would be ox"""'ely 
dil1icolt '"_tia11y allet it. Once • proposal has been ~ 
by the Council, there may be little c.hanc.e of cbansing what is to 

• become law• 
, 

-.,. -." 
, 

:z. BT1IS$t'/.s; ~ Lobbies Under Pr~ 

The actions of lobbyists in Brussels and Strasbourg are different
• i-

than Jobbyist actions in the individual member $Ultes. It is an 
extremely differnnt political world. ··Bru.s:scIs, £Belgium) is the 
na~i"Ve c:oun:u, of lobbyists, they are c'o'Ct)'Whete.·.,. But lobbyists 
in Brussels are different from the lobbyists in the member states. 
"They are European; that means fast, rich. organized. effective, 
imaginative, and tenacious.->60 

L>bbying of the &rop..n Parliament has in_ 
considerably in the past decada.'1 This ~ has come not only 
from commercial lobbyists. but also f:rom single issue pn::ssute 

groups nnd other organizations.6l The COfl¢MlS expressed by the 
Parliament over reptcsentationaJ activities in Btussets and 
Strasbourg, arise ftom the practicc& of It smalJ minority of 
-- -- -.-___ 

,.. "
$\), J~~ A Mr.HD.~L~t1'Sb~~ Ef

t.oul'l:SleJ 31 (I9911J. 
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professional and personal interest advisers who have abused the 
facilities of the Parliament.11 Most lobbyis'ts in Brussels Nld 
Strasbourg sUess their coneem over such abuses. and express hope 
that sucb abuse will not occur at the Commission or Council 

levels." 
Pl'e$ently. the bulk of poticy $Cd legislative representation 

ooneentrates on the Commission. However. the European 
Parliament is eoostmtly growing in significance to political 
lobbyists and lobbying organiz.ations.u 

J. Resources. Stra.tl!gi~s. and TactJC$ 

Strategies and tactics are centml b) the achievement of group '\..' 
pu.rpasea in Be lobbying. It must ttrSt be de:$erlbed how the interest ;. 

groups pursue their objectives;, what 5trategi¢$ they me. Sceondly. 
;~r:,what actions they take in fulfilling those srzateVes. specifically. 
.~;,-:, 

their tactics. " .'.." ~Lobbying involves communic:atioos, whether direct or indirect. '>. 
The intennediate objective of all intete$1 groups is maximitins 

.. 
" 

their influence; 

oonsidersbte 

to develop and improve their ~ to the dedsion~ 
making bodies of the BeNo The gencml public. segments of the 
media, and othets. accord interest groups: 
legitimacy.C7 The lobbying tasks: of interest group$. once he.vmg 
gained aceess" are defined in terms of trying to convince and 
persuade legislators. This means pet>U&ding the eo_on, 
Council, and Parliament that broader constituencies will be affected 
by their pruticu1ar decisions or actions.1St To accomplish this task 

". Su~wp", ..... "I.u 16L 
I...tUt:r;I tt«a1'*:r.Vato.lllc, It ..",,_ trtiw of ACCESS (I-~ 

~... -.--- ~ 
<IS. '" 60, IIIfu¥in" widt 0.:-;. 0, flail. yo..,., ~ ad 1.£Plati." IWpaWdIIWo" 
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the direct approach. the personal presentation of a case. is widely
conm:dtred to be the most effoctive tactic for communication..oM! 

The quality of the lobbyist. as well as the substance of the 
information they carry, is important to successful lobbying.'lQ 
Many lobbyi"i mganizations in Europe do not P<"""" the 
QCCt'$S8ry ~1.ttCCS tc be ~ffcctive. Nevcrthekss, they tty to 
properly..".,. ClIclt specific case bef..... decisio".,nalting body 
of the Be,. and appraise their avajlabte options..1t Eutop<"4Ul 
lobbyists. maintain continuing relationships with Be officials and 
understand that the approaches to the EC governing organizatiol'lS 
should not be made until the de:sitcd objectives have been precisely 
detmnined.'n 

TIme is an important factor in dr:tennining not only when to 
ma.ke approaches to the Commission. Council. and Parliament. but 
also in deciding what approaches to pursue. FUS'4 • lobbyist should 
be selective in whom to approach. The person confronted should 
be someone elosdy involved in the formulation and evolution of 
the 1llat:ttir under consideration. n Second, representations should 
be kl:pt clear and framed within ooncise, «Instructive: 
pttSeDtations.1<1 It is also advisable that the lobbyist be aware of 
the individual sensitivities of those with whom they speak. An 
.ggrcssive stance may gain attention. but IlQ( obtain 1tSU1ts. 
National cu!tum1 mores and rules ofconduct also play an important 
role in affecting Ee policy determinations. n 

'''To lobby the Ee snc:cessfu1Iy, you have to get in early. and 
st.ay in; be on the spot and base your positions on evidence, ...n 

49. lIlefYil:w:fwilb 1\loii11o B. Web, ~~~<>If'rQk~. h .. 
A.lIocDey 1;1 1&w; I>tvld C XalehI. ~~~. Ebodk:ial ~ 
~d~aIId Dm:ty ~~~OllfonIit.o$_~dwo 
0..\100 Ctmjwch, ... S--".Cdlr ........ (hIlo 13, 1m), 


10. ~ ~ 'IriIb. Ooooarp tt. tbpc, k~ ~ iii ~~ AIIIII¢'orinr( ill 
~ Olii:tomi& (hIL .. 1992). 
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There is. therefore, an investment of time and effort to be made, 
"But the Ee officials and the members of the European Parliament 
are much more open to act on well-founded argwnents than their 
national counterparts. Euro-Iobbying definitely pays-off,"7'1 

m, A CODE OF PROFESSIONAL Ennes 

A, "Act Now or Suffer Later' .'1 

In lobbying the European Parliament, n it is not enough to put 
forth general positions and hope that members of the European 
Parliament (MEPs) and their assistants will translate them into 
amendments, resolutions, or questions. Everything must be drafted 
by the lobbyist. Therefore, it is important to know the practical 
tips, and the channels for lobbying the ParliamenL 

J, Channels of Lobbying .•.,
Many organizations have found the European Parliament to be ~~~ .,the catalyst for introducing new policies, legislation, and, of course, .. 

budget 

!' '" 

P"I" 
.r.:t:. 

lines.1O 
~ 

The first stage of lobbying the Ee is to contact the Rnpporteur, 
because if he accepts your position the battle is half won, Once the 
draft report of the Rnpporteur is circulated to the Committee,II 

the lobbyist must write to, and speak with, members of the 
Secretariat, and Oniinators in the political parties. In practice, in 
order for proposed amendments to stand a chance of being 

n. " 78. lDIerv.... willi OlivicO" Bobille. ",pm _ 43 ~I Mrs. E.diIh QcsIo:I.'I ~ 
.bout IobbyisI$ in Eorope, Agir Pear"" IW SalM, Bnut:Uu. MotU d'e..pto.). Mrs. QcsIo:I. was dol 

Prime MinlsIer of Prmce until April I," 1992, a:wI-s1be MIaislcr 01 E!un;opcd,4lWD 1mIiI1991. 


79. Id. I. io important to ..-.:m>embu !hat EC deNiom: _ ....-led. ",jccI£d. or appowd b7 

II&lionaI and polilical rc-prcsc:ntalions in Ibe Ewup<.m I'arliamo:I>L 1<1. 
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bcina made ID iD=ue Ibe bodZewy powUII of Ibe PartiamI:oIID<I pve illbs poMt" 01 ~ 

thai. aU Iqislalivc ossanb1io:s poacss.. Id.
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 i_ for a report.-
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accepted, they need the support of both the Socialist and the 
European People Groups, which. are the two largest political 
affiliations.11 

The second stage is a reading of the proposal in the European 
ParliamentIl The same process of examination is followed in 
committee, and then in the plenary session. with a number of 
options and strict time limits on the process.. It is significantly more 
difficult for the lobbyist to have any influence at this stage because 
an absolute majority of members is required for an amendment to 
be adopted. M 

Choosing the right channel can only be done on an ad hoc, 
case-by-case basis.*' Good lobbying depends on the proper 
as;sessment of each specific case and appraising the available 
options. Approaches to the Ee should not be made until defmed 
objectives have been precisely detennined together with a plan for 
pushing the relevant request through the process.U 

2 Practical Tips for Lobbying 

The gray booklet, 17 which lists the names and addresses of the 
MEPs by committee and political group, is particularly useful to 
the lobbyist. Another useful indicator of upcoming issues is an 
internal publication, Work in Progress in Parliamentary 
Committees, which announces not only the state 'of current work, 
but what legislation is forecasted to be introduced in the other 
institutions of the Ee decision-making bodies.a 

11. 1d.1be ~ by politii:al poop ill J....-y 1991 is .. follows: 1be $oc:iali:sI Onmp 

IIa 110 mombecs. 1M Oroap 01 .. E=opcoa hoplo f'airIy (a.riraiaD-Democntio: Qroop) bas 121 

_~Id. _______ .~___ - --____ 

U. ItI. ... " 
u. 1Dbuu.$JIPrtI _ 41,111. 108 ("p1aiDiaI Hike's file: ill 19.., a p:obIr:m deYdopcd 


wiIlt • ~ -"" _ a .....metica aI Ibs iaIporIaIioa. 01 spans .... III .. Be; tho. 

ra:ua- uhd Amt!ricu. kIbbyisb ID ddCllld tho. Korea-",,).
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The itinerant nature of the Parliament. along with the 
Secretariat in Luxetnbourg, and most committee meetings in 
Brtm."-Cls, and the plenary sessions in StraSbourg, poses Ii significant 
problem for the lobbyist.u .It is best to deal. with rapporteurs 
before or after comrnlttee meetings in Brussels because they have 
more tUne at their disposaJ. It is also very u.s:d'ul for a lobbyist to 
attend public oommittee st.S.'iions: in (Jf'der to beat what is said by 
whom. and \hereby detettnine which cotnmittee member to contact 
on any given issue.90 

When following up proposals at the £u:opean Parliament in 
Strasbourg be aware that ~be building is Ii veritable fortress. Visits 
must. be ammged in advance, with an invitatklU from an MEP, in 

~order to obtain a pass to get into the building." Oru:e allowed to ~" . '

\.;:~ '~enter the Parliament, one can roam quite freely. It is, however, very 
.. 'i!;difficult to talk to people in Strasbouri for any length of time. It , . 

is, rather. the place to contact several people. for short periods of "'\.1". , 
time. on several ismes.. This can be done from the phone 

Rules of 

.. 

On 

at the 
desk neat the entrance.n 

8. The European Parlia1m1nJ: Siwuld Lobbying Be &gulaled? 

On May 24, 1991, Mr. Enrique Baron Crespo. President of the 
'European Parliament. asked the Committee en the 
Procedure to consider a request from the Enlarged Buretru to 
submit proposals fot' drawing up a ~ of conduct, and a public 
re,ister for the lobbyists accredited by Parliament..tJ 

On June 21, 1991. theO:.munittee appointed itsCbairman. Matc 
Galle. Ropparftur on the subject of lobbyist tl:igulation. 
September 18 and 19, 1991, the Committee decided to bold a 
public hearing in c:onnection with the preparation of the report. 'The 

lSI. ~ wid! ~~IfI.PN _ 43. 
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hearing was held in Bn.Is:sels in the course of the (X)tnmittee 
meetings of 1anuary 22 and 23, 1992.lIoI 

At the end of 1991, the Commiitee on the Rules of Procedure, 
the Verification of Credentials and Immunities, rcocived letters 
from te:pte:SentaUves of organizations: wishing to take part in the 
public hearing.'" Invitations to p.ntidpate in the hearing were 
extended to six persons who had made themselves known to the 
Comm.iltee Scctctariat... They were chQSetl because they bad. the 
widest reprcsentationul m.aadate possible, covering several member 
States. A member of the U.S. Congres.s was:also invited but did not 
attend. SrJ 

The framework of the bearing i.n January 1m was a 
~""'""'" subtnltled by the IIPPI""'.ur, Mr. Ma,o Oalle, 10 the 
Committee on the Rules of Procedure, the Verification of 
Credemials; and lmnmnities:.n This quest.{(mnaite contained sU 
questions which eaa of the guests answered.99 They also 
submitted the positions of lobbyiSts in the: hope that this would 
assist in the Committee's de:libomttions. 101) 

Questions Asked at the Public Hearing 

Question 1. Sh.culd Parliam.ent CMlfin« itself10 drawing up a 
body oj rules COfi!:erning itulf aJoru:, qr should it work towards 
i1'tJrodllCing CommWfily It:giSlAtion on tM "prtuntation o/inJerur 
groups to all a/tlu EC itJ.Stil1Jtions? 

Most of those who ~ this question were in favor of a 
"body of rules concerning [lobbying in the] the European 

.. ld 

9S-. ~~ 'WiIh l'Mtppe v~ Dinncll" ~ dq ~ " 
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Parliament itself:,;!)l However, there is fl flaw in seeking to 
control those who .n.empt to influence the Parliament. but not those I
who seek to influence the Be's other institutlQUS, especially the • 
COl1unission. President Jacques DelorslOl stated in January 1991 
that "the Commission will not adopt any kind of rules on the: 
subject matter [of lobbying] ... 1~ In. this tt.spect, th~ European 
Parliament should provide a lead for the other European 
institutions. The rules it adollts could weU sefVe as a model for the 

other Be policy making institutions. ' 


Question 2. As 10 the definition 0/ rht! conc~pt ojuprt!#ntatiOtl 

of special ;nutrests: What activities and posDM would be 

conce17tUl in the rules on ~pre#ntatWn 0/ interests? What, 

accordingly, should the criteria ~ for lobbyist accreditation to the ~ "' 
Pariiamtnl? 1.. 

Throughout the world those parliaments which have addressed ",.)" 
the question of determining what constitutes lobbying have found ~'R" 
it difficult to define the activity. In 1988, a Report on the '.--:':; 
Registration of Lobbyists by the Association of Secretaries Genera] 
of Parliaments noted that none of the national lW'tiaments of the 

Be member states had a precise definition (If "lobbyist" in official 

use, Only the Bundestag had a registration system. adopted in 1m 

which is now part of their Rules of Procedure. til( 


Based on the comments made during the .January hea.rings. l\lI:I 

the twenty~five members of the Pa:il,iamett1's Rules Committee had 

a key problem to resolve before taking any action requirlng. 


IQI. 1"bI:xIc UJPIICrir>& in r."lW wm 1M IobbyI!t ~ ICt.. m, J'.Itjlllf'd I../l 
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registration, or comp1Uuwe with a code of conduct. namely. bow to 
define a lobbyist. Rules restricting the access of registued lobbyists 
to the Parliament will be extremely aiffieu1t to enforce becaus.e of 
this deftnitional problem. lOGO However~ some MEPs felt that: it 
would benefit the Parliament "to mow exactly which lobbyists are 
representing which interests. •• lIn The definition or the tenn 
"representation of interests" had been suggested in one response 
to the questionnaire. "It could include personal appearances in the: 
parliamentary buildings. meeting in other pJaces., invitations to 
dinner or other everus. Also included could be a range of ways of 
communicating, :inciudin, phone, fax.. letters, video and special 
presentations. •• lOS 

The following answers to questions three, four, five. and six. 
'A"l:\tt!I ,iven almost unanimously by aU the J.TOUP$ in attendance at 
the heuring. There was no vigorous opposition to these four 
questions. 

Question 3. What should be thl! t.'fC<rtdiwion. procedure? 

~ 
;. 

hi: 

Should il be confined to listing the approvtd npresentoJives in a 
rttgistttr. or slwuld a specific ~ unit be stt up wilkin the 
jramttwork of tM Committi!t! on tlte Rules. and Procedure 'With the 
task 0/ verifying fulfillmenr of thi! conditicns rt!Quiri!d jor 
registration? 

It was recommended that the accreditation be regulated by a 
specifie accreditation unit set up within the framework: of the 
Comnrlttc:e on the Rules and Procedure. This unit would dcftne the 
conditions for the ngistration of representatives and detemline 
whether or not representatives fulfiU these oondit:ions..109 

The proposed accreditation unit would be responsible for the 
~lication of approved representatives in a tt'glstet which would 
be updated and reissued t".Vet)' six m<:Inths.. 'I'his register would tist 
the names and addresses of lPP!!lved ~tivcs, the names of 

-~--- -_. ---- --- -- . - --~ - 

,,. " 
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their clients and their places of business. and the issues or matters 
upon which their lobbying activity is taking pJace. The 
m::rcditatlon unit m1JS1 CllSUtC that the register .:learly states who 

IIO 
is lobbying the Elllt'>pelIn Parliament. and on what issue. 

An accreditation system based on the faUowin, criteria bas also 
been proposed:UI (1) A requirement for MEPs to declm::: all 
lISSistants and $dministrative staff employed by them or using their 
faci:lllies. The staff wiU be registe~ and the register made 
available for public inspection; (2) considerable tightening of 
~ty at er.trances to, and within. the European Parliament 
buildings to ensure that only those with an appropriate pass use 
E.uropem Par1iament facilities is the most important rcq,uiremcnt; 
(3) the pIUlC1 shouJd be drawn exclusively from BC institutiotlS 
with two repn::sematives each from the hrUmnent, the '"lo 

Cotnmission. and the Council Buteau.III 
Others present on Ianuaty 22 and 23, 1992, however, spob in ~':\' 

fllvor of a minimum of rormality. a mere tlegjster of IabbyisU :,: 
rather that the creation of an investigatory committee.

1U 
{:;... ,,

Question 4. As to the effects ofrt!gistrtJIion: Shmdd EM IMrutfiU v-
IH limited to obtaining til l/Jisse.t~pasMT for tM Instituticm.r' 
premises? Should eM representatives be aptcted in return tofuljiIJ 
certain requirements, e.g., t() submit a rt8ular staremttnt of thtt y~" 
activitia? 

If the registration of representatives to the Emo~ 
is i.ndisperus.able those peT'SQl'lS should have access to the 

... '. -.-if:.. 

p~ 

of the :Euto~ Parliament on the basis of • permanent cam 

d'accU.IM The Public Policy Europe Group added in relation to' 

a declaration of activiti.es, fI serious concern of any possible 

rcqui.retncnt to declare clients. m A number of ftrtnS have clients' 


_who. i~~_.?~~t!t!~ advise"" signing confidential nondisclosur!~ 
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agreements, which prohibit them from disclosing to outsiders any 
details of their relationships with those organizations. lIO There is 
concern that a requirement to list clients could cause some 
orgllllizatiom: to end the: relationships with ~ir advisers.. Public 
Policy Europe Group mentioned that "some otguniz.ations that are 
already oonsidering the drafting of bosus contracts under which 
political oon.suJting seMcea would be provided by them thtough a 
thitd party. such as their advertising Agalts, in order to avoid 
explicit disclosure. am 

Question 5. SJwtdd tJut different ~ of.activitiifS carrittd QuI 
l:1y th.e reprt!Stuzrllrivc be tiJ!!jined en a limiuuiw: basis? 

Most of the IUlSWc!S focused on the general social and ethieal 
principles of due respect, pertiru:nc.e, eourtesy, and competence, IU 

There is no need, indeed it would be detnocnttically incorrect, to 
restrict lobbying activities. MEPt;. and othets ()al1 always choose 001 

to receive representatives.. or to reject the ,advice of those ~:r do 
reeeive}11' 

Question 6, Should consideration be given to drmving up a 
cod~ c/cont.W.ct for (hit members and oJ/it:ials having contacts with 
t~ special interest rtlpru.emative:s? 

It was recommended by most of the questionnaire respondents 
that !he Cotrun.itt=c on Rulet and Procedure give CQnsideration to 
drawinC up a code of conduct for .ME:&. their staff. and officials 
of the Parliament that have contacts with the sccredlt-cd 
representatives of present intcrc:;sts, It was rocommended that the 
C!ommittee pay particular attention to the (oHowing issues: llC (1) 
Ensure that M£Ps orally declare their financial, Profess:iorud. and 
other relevant interests. before speaking: in ParllwnenJ: or in one of 
its bodies; (2) MEl's' staff and nny family members who Olay have 

-"-.- ~ ~-------- --"-- - - -~-

116. J.:t 

If). 14. 
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access to the European Parliament and other Be institutkms be 
permitted use of offices. phones. and facilities,. and have aoet'ISS to 

papers. only in a privileged rnanner.'ll . 
It was mentioned by the Natioonl Council for Voluntary 

Organit.ation in London.,ll1 in August 1991, that a distinction 
must be made between a code uf conduct fot profit making. and 
nonprofit making bodies. A code should be drawn up in 
¢Oojunction with representatives of lobbyists. 

ID. CONCLUSION 

Many E1.ltOpe3lll!I who have not dfR,ctly ~ the Ee's 'I.. 

policy-making institutions in operation will steadfastly deny that :~~ 
lobbying occurs in Brussels or in the national capitals of the EC 
member states.1n contrast to the U.S. Congress. few of the national 
parliaments of the Ee member states regulato lobby groups' 
a.::tivities. Only the Bundestag has a complete set Qr rules. The ," 
United K.iJ:tgdom. France, and Denmark have only sbtchy-; 

regulations. 
The European puliament under gn:.at pressure from lobbyists 

reco;nizes the need to exchange information with these outside 
sources but with some regulation on lobby groups' access to 
Buropean Parliament's facilities, data bases. and working ~ 
groups.ln Lobbying is no long;er a uniquely American~ 
p_ Th". is • European "",Ie of lobbying, lIS style 
det!ved pattly from !be Be', oompleJt institulWnal sttuctwe. 
partly from the distinctive culture of legislative advocacy 
Europe.l14 "Many non~£EC oompanies, trade associations 
even ~vernments refuse to believe that Community 
can be lobbied sueoessfully, .. 12l 

.----..,-~ -----_. ..._----

111. U. 
1%1. 1hoo v~s~W(II'ba 0rIlIIp"""'" thoo ~I1I.\o:l11l1l 
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In actuality. members of the European Parliament IUld lobbyists 

depend on eam other for their survival This interdependence can 

give rise to practical PMblems. For this reason. the Parliament has 

commls$ioned a study from Bel#ium Socialist MEP, Mare Galle, 

on the question of regulating lobbyis.1s. At the public beati.ng on 

_Iating lobbyist activities of I""""'Y 1992 held bf !be 

Parliamentary Committee on Rules and Procedure, there was no 

significant opposition to til potential lobbyist. registration 

requirement $0 long as no complicated procedures were 

involved.. i211 

Some of those present at the hearing spoke in favor of the 
creation of an independent organization for professional Jobbyists 
with an accreditation committee. Mate Galle favored locating this 
organization outside the Parliament. He also $Uggested 1;\ new ph'!!SS 
center in Strasbourg. as a place where MEPs and lobbyists could 
obtain infonnation without having to rInd their way through the 
maze of conidors in the Parliament building. Another socialist 
.MEP. Alman Mctten of the Netherlands, protested against the lack 
of organization and of the exponential growth of lobbyist groQp8 in 
Btt.l<:sel$. 

A more serious concern is that many Parliament employees also
~'Mk for lobbyist grot).t'$. and it is becoming difficult to tell "who 
is working f01' Wbom,'·I21 "If they are E~ that's alright. 
If tlwy are foreigners . . • that's- Do good question, we did not 
envisage this issue...i2:f At the end of Matclt 1m Mr. Oalte and 
Philippe VenrujoJ would like to see. at the vet:y ~ a defmitive 
draft of a lobbying regulation. "If everything works out with the 
Cornrnissi:(lfl. we may see the end of the tunnel in May. 1992."1:9 

Every mendicant must be: 1l'W3te of this new concern. Those 
\\rho are moot knowledgeable about the act of political persuasion 

~ .~----. .----~~._--
T~~ wiIh -Mtn Oallo:, ........ _ Ins. 


itJ. Iw!Mrrwlllitb.OlMot~.IIlI,WII_"Ji, 

11«. T~~...,.MppeV_A._pta_",Mr.VIlllt\ljol&~OD 


:Il.o ~"'~ • !!III ~~Mr. v«InIjr;i IIIC\dIJd Ihu "- flIst priority 1rilI to. 
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must know 1hn.t prowling the E~ ParUa.rnent has bcootne a 
new professWn E. Vogue. "In """poring Iobbyisls 10 pmlat<ns. 
lobbyists are not painted as badly. But if I oo.mpure the lobbyists 
to geishas., 1 lUll epparentJy refening to their skill at entertaining 
rich and powe:ful men. creating an atmcsphue that puts those men 
at ease! ... After this research. 1 would probably lean to the 
tatter, ••1)11) 

---. ---. 
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bUrrioM db J..&dI a wotca. nMd c. biPr. ad 0CrIIcT s..rd..".. ...$, .' 

330 

'" 

•• 
,., 
~ 

.;~.. 
It-

Book Reviews 

EFFECTIVE LOBBYING IN THE EUROPEAN 
COMMUNITY. BY JAMES GARDNER, Kluwor Law & 
Tw:ation Publishers., 1991. 

Reviewed by Michaela Platter'" 

The Europe 1992 progmm has brought a whole new army of 
'workets to Bf"I.ISSels: the lobbyists. Hundreds of legislative measure<.! 
are winding their way through the Ewupean Community'. (Be) 
legislativl.' maze, wilh bottom line implications for U.S. businesses 
operating and/or exporting to the lucrative: $S trillion EC market. 
Once the Ee single market program is c:omptele. U,S. 
manufacturers witt have. to comply with thousands of European 
product standards. Europe·wide environmental regulations. explicit 
labor relations requiremcms. .and hundreds of other measures 
governing everything from the Ee's fmandal services market to 
telecommunications. Consequently. Jobbying the Ee's vast 
legislative appAtatus is imperative for AmeriC',aJl businesses. 'The 
voice of U.S. business must be heard as new legislative proposals 
are being formulated, not after they have received fuut.i Ee 
approval. An estimated 31)(X) lobbyists work in Brussels. 
Additionally, several thousand lobbyists operate at the national 
level within each lie COlUltry. Large U.S. Jaw fmn.s. from Jones 
Day Reavis &: Pogue to Squires Sanders and Dempsey. the "big 
six" ac:counting rtnnS. public relations groups such as Burson 
Marsteller and run & Knowlton. and representatives of American 
slates ftom California to Virginia, an:: all active players in lobbying. 
the leg1slative institutions of the ~ Community. Groups, 
need not n~l)1 be based in Brussels to have their voices 
heard, Business: organizations such as the U.S. Chamber of 
Commt:r<:e besed in Washington,.D.c'~ with ISS.QOO.members. 
have made Euro~ Community decision~makers aWilre of tklr 

'~• .I'rutopco 1m. u.s.. ew.dwo- cl ~ 
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NOTE 
FEDERAL LOBBYING DISCLOSURE 

REFORM LEGISLATION 
<' 

GUY PAUL LAND· 

III flu W. (If fi.:/IIttrg4U' lUld l'/!'CVIt n)llg~~ COitgrett kar 
f~ rm h.Ybo)'lllg i1~ rtfQnll. rhe pre[)Mals IU>'" Qf,jore C<MJlI'll:!S aTe 
dt!$Itrn:d 1<1 pmn:h gfWU acroumuQi1I1Y in tht palil;<v.1 PlrKas _ ftl Vpffl 

gl»"UflmMl 10 i.ncrtw«f ptlbIi.:: Q~ht 12nt1 ,*",lew. Llru:/tr rltt' PT~ $llg
~~{!(;/. ~ h>bi>yU/,1 ill (be _lton 's Ci.tpil/ll will brntptfnd to aGdQ.U! ,heir 
o//!lWrhms QlId e/fons. ' 

II> ihis ~I,". Mr. lArm.i U11mmes 1M1Htng.hs rmd """"k~essS'{ifdisdosw't It
quirl'mel>1S no.. !H11PYt CDntrtU HI: f~ parlit.'l(/arly (III lb1 NMUfilUliorml 
I71"pmMU ~ "dir«!" _ '~4'OO1S" iobbYt'l!J ami cwtdudr.; (ltfll 
fobbyitrg disl::iosu,.. JrgiJ/oliol'/ a twth. commulJ.'(HlQ/ ilirad ~tY. 

Introduction 

Spurred by the: exposure of government abuses during the 
Watergate scandals and alarmed by the growing dissatisfaction of 
the American people with 'he pr(l(:e;ss.es (If government. Congress 
bas turned i(5 attention towanJ making the political process more 
act;Ounta1;lle and more open.' Lobbying disclosure reform. first in
troduced ill 1970,' attracted !.."\)nslderable discussion in the Ninety~ 

~ B.A., MwiMippi c"llq~ 1911; M.A., lJ~liilY "I ~,gla, !~14~ Ph.D. candidat< 
HU,,"lId Univl:!'Slty, 1'116; J.D., Han·vt! Law S<:boof, 1979: l.a.w mrs to <-"hitr Jl.ld~ 
Jame$ p" Cokmm, U.s, coun of A~ for th( Fifth C'irruit. 

The autlwr t;\pr~ tm lipp;rerialion <0 Roblin FeU, Harvard Law SdlooJ Cbui$ of 
1Q;9. and 5I:rvtn Slrirlt>ach. Yak Llw SCl'loot <.::IJu;, of 1'1111, t.." Ihril' hu;i1\htful ~"{UjcUms 
<>i tarmr daft. Qf tOO N~, 

I l.t¥;~Ia.tion W llll& Ul!II irn.:ludes tho<: Ccw¢l'nmem in tbt Su:rultiM Act, Pub. L. No. 
94409, 9OSW. 124111976) (I:ad;r.ed in :l<:titltred ~\\)"$,.,f!. 19 U.S.c.); The Fftknd 
.fJ«Mn Campa,ianAn of 1971, Pub. L. No, 91·22'1, 8tiSlat.:; (1972) (COoI:!ifi«l jn scalWtd 
~ \)f 2, 18,41 U.S.,C.l, <lS_~1fd«f by reder'll !'iW,,;tiOIl Cam;mig:a Aa Atru::ndmenu 
Of 1916, Pub. L. No. ~2.8), 9(l StaL 41$ 0916) (codified in "",*,Ietro seo;tiolu of 2, 16 
US.C.), and Fed&nl Ekction C~ActAm.eadrn<"nts of 1~?9. Pub. L. NO', 96-187, 93 
SlU. 13.l9{J9$O) ltQ be o;:odified in:«:atlnfll :Jectl,;tru.of,'l, 111,1:6 U.s.c.) fber~a cited 
ill Campa;lPl Act!; the Freedom ot fntonnauon kl A:"'mdments of 1)1:'14, PIll)· l.. NO'. 

- 'H·m. SS Stat:-I561 (l914) (amtlldlni S V.S,C, § 5~2 (l970);llie Ernles til Gwemtntlll -~ 
A;tof 19'&, P\Itl, l. NO'. '1$.~21. 92$'.;\1. lU4(191S)(too!f1e:J b!Qll'~ m:tio~ of 2, 5, 
1!.18. ~ U.s,!; ,. Set (lis" Lci.Jby Rl!/wm Acl <l/ J9n: J~Qn. S. 178J and!i )(»6 
lII-/fll'I! lilt SmiJIt Comrn. (11'1 Go.....~n/al A1Ja.tr.t. 95th clll)j:., In A ld SeM. 1·2 
(1'111,1918) (SIIUr;mmt ofS4!:n, f/.ibicoft) {bercina!ter cited as 197{J Smaw H~.rJ; id, II 
I) tioint stattment d~. Kennedy, Clar"-, and Si:afford), 

2 llu: HOlm: behlllemngli on lobbying ~ion ilt 1970 and ISm, and th~ Com~ 
" 
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fourth and Ninety~fifth CongressesJ and is a key political prOce$.s· 
reform issue facing the Ninew-sixth Congress.' The proposals Cur~ 
reody before Con,ress seek greater accountability from the 
numerous lobbyists who flock to the nation's capital to influence 
govetnment decisions or who encourage others to affect POrky 
detClminations. Proponents of reform decry the weaknesses in the 
current law, while opponents of the pending reform measutes; 
question Ihe constitutionality and praCticality of the le&isIation. 

Most parties to tbe debate acknowledge that lobbyists frequent. 
ly perform useful functions. They rel."Ogniu that in a representa
tive democracy the right of the individual (0 seek to influence 
government d«:isionmaking is a fundamental constitutional safe
guard,' Furthermore. lobbyists perform valuable services for 
members of Congress and the federal agencies. The task of keep. 
ing abreast of the thousands of bills introduced in Congress each 
session imposes a substantial burden on individual members or 
Congress, Lobbylsts help members of Congress assess the impact 

on Stac<!..d. of Off"i¢ia] Conduo ~prn1ed Ilut a l.6bbrinll A~lviti« Di~<.i_R Arlin 
BPI, but M measurt ~ re<:eivw Ita apt>tm.al: of flit full HOllie io tnt N"metr.(Ull or 
NinelJ~ Co~. SdIt Lobbyil'lg: Ht!f1f/nr,JQIlI H.R. ,UJ9IhjDfrf"eH_~ 
on Srr;rni1PYb ofOffuW Ctmriuct, 92d Cong., llt ~ {i971): R~tiOtf of iAbbYll<t: 
Hf:llrinp 011 H.R, HE1 Sffon Ik~~ Comm. on SurruiOf'm DJOJjkinl Ctm.dtIti, 9ht 
Colli., U! Sm. (1'170). 

1 $«. ~.•. , 19M Sma" H~, $upr#1WIt 1; L<>bbyirfg Qrui R~ AriWilJU: HItIIJ'. 

iJ:p WI H.R. tJIQ, l!.l" J!J18, ami H,R: 1m ik/wt rile S#bcQmm. 1M Ad. .t..rw" «ltd 

(i()\tq1tl1Wtlm IItlt1lionS oj lM Ho1'# CoIttM. (»! 1M Jlldkklry. 9'ln Ox:s., It: s... 

(1m) [htfrilUfler citfli "Ii 1971H_ HNri1lliJ~ LDbt>ying Rt/Qrm l4isltlli011: HtIUIIIp 

Qn$. 774, S. /tH, S.}()6!j, S. 2161. tmd$, U77&1fcr~I"~~C..mm.. on GoillltMW:1 

(Jptnnwru. 941n Coos., hI Sess. (!9iS) {httanafter cited MIl {filJ $(mQr~ lfuvilfpJ; AI/I/it 

Disc~ol /.tJbbyinl At/.' H~nfS an nR. JJ fj(!font tIu $u«Dmm. 011 Ad. .t..rw" Pd 

GoWf1'rfm¥!llI Rtll:lri(»lSQ/f~ J/O!JM Comm. (m tM Judlcf~. 94th COOJ.. 1$1. Sm. (l,a) 

(he:mna/'ta cilc4 as 19'75 HrJtISit }/ttIrlJ'lpl; LDbbymg - £!JOlTS (0 ,njht._~. 

t.;l A.ct/oJu: H""rinp 8Lj"'ff m HOll.1t COI'I'fm. on S,~ of Ofjid.Q1 CDmbd:t. !J,Ull. 

C~., \sl sen. Wm) 1ben:;Il~rtn dled« 1915 SMndon1.tc/OfftriafC/J1Iidu.ct H~l. 

SeC' utw HJt. R.u>. No. 9$-100}, 95th COIl5'., ;W Sess. {l97S} {beleillaflCf died. 1\1 KJt. 

REl'. No ~S-IOO)I: S. RtF. No. 9+763, 9lhh C~",g .• MiSe». (l97~ tbefdllaJt~f~ uS. 

Rrp. NO. '14-1(3); H.R, REI'. No. 94-l41.l (pan n. 94th Coos ,2d5as. (1971» lherN\t(j:a 

"itni "H.It. REI'. No. !f4...14141. _ ~ 


__ ~4-Sn }t.R. REF. No. 96-j~, 961ft Cons.;l$!. Stu: n~ (h=telnafter du:d !iSH.R. RIP ......... ~

No. %-5901. R»' • brit'l ffucussi':lII Ilf \ht dlfrK'Ultie< OO11frontinl: lhe- Ninnr.fu:1h C.Q4· 
gr'C!S$"sw PiQyY$ "" Wbby DisdDSUI't 1M LillinK lip [Of' ReIfIl1t(l!. 31 COSO. Q. Wunl •• 
REP. ISS (l919). t. • 

5 E..,... 197$ Smi:ut Ht#Iinp, SUJ1I"fJ noU! 3, at IS t10illt u;nemrnt of5em· Slaf!0c41l1d , 
Kttmtdy); ill. 01.1 321 (~Illlrmmt of Rep. RllIhbatkl-; 19"Ho~ Htfiirinv. suprIl.llQU! ;.11 
IS9 {stal¢n:umt 00 bmalfqr A.C .•.. U.}. ~ . 
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of particular proposals on the !D-ember's own constituents. By 
researching complex new areas of proposed legislation. issuing 
condensed legislative $ummaries, providing specialized informa
tion. and advising legislators and. administrators on the meaning 
and impact of legislation, lobbyists supply an important in(orma
tion service to government decisionmakers,' 

Yet lobbyists also create possible "dangers to the public interest 
and to the integrity of the Jaw-making process,'" Relying upon the 
information and expertise which wen-funded lobbyists can com
mand, legislators may receive and consider only onc side of a com
plex issue. Because the official lacks adequate rewurces for in
dependent investigation, the lobbyist's recommendations. which 
are lhe product of detailed examination, may become conclusive 
and may replace a full-scale. neutral investigation. In addition, 
tegiS!atofl may be: $wayed by the weight of a lobbying effort rather 
than by the weight of the argument. With readily available 
resources to stimulate letter-writing campaigns. lobbyisa may 

cause a congressman to be showered with messages on a piece of 

Jegl!>lation. These leners. when combined with active work by pro

fessionnllobbyists in Washington. may persuade the congressman 

nOI 10 eumine lhe merits of the issue for himself.' 


Another danger arises when lobbying goes beyond the mete ex

change of information and expression of opinion. Interesled 


6 ~. ,~.• 1915 SffltIf, Htt.mnp. wpttl "'Ole :1. a! 392 it«limo",y of Rk:ha.rd n. 

1'.oO<10"''''~' CounstL Nlt1 An'n Mrn.): ill llt IS (jImIt $Iaummll of Se:n. 51aHord and 

K¢IIDlKly): iii, at 106{s!aUmetll on bdalf of Commoll CatU¢); 1915 5tnnd4rds of OjJIclai 

CM:d1icf fI~. SUPf11 ntlte ), at lS~ {tc:UlmllllY of Rl:p. !knrn:lt): id. IH 1M 

ltnli!nOOy or Rep. Kodl). $« ,,1m A Modd tiN' Yo,ri {.."tWying SlGttltt, -4 Cow",. U .. & 

~,P.01I1.O«i ('9 (1%8),


f-Qt fmtllet -discucioll "I lobbyinS. Sft' gltMFaHy E. LANE. LoII~ AND rm: !..A,... 

096)): ComL Q. SnYlCE, Tka WA\ltlNGJmi lour U97l): Smith. RtgU#11l1'1g NafJOJWf 

mdStatt Ut;irJariw l...wli>mg, 4' u. Dtrr. LJ. 663 (1966); H. w1"MA>f,l.omIrjl<G; A 

C~Tl'Nn()"'...u..y ~unn1l!) RIGIfT (l9T7). 


The rernuentaliv" tole Ilf.hI; fubbyUt il~ gr;oll import.au ill most modfh of 1fI

>nO$! jp'OOl' polulc!. lUld h.u r¢¢:dvg! wll5idtub!e atlo!1l1>on rrom pchtkal ,den1i~s, S.te, 


. 	(.1., 0, T~t.J"""I<> TI<li ("~E1fT"'L Pl./.lols5 (2d td.'19'l1); v;0.' KEr; POLlTtOl;PAl. ~ --~ 
nu"r.r; I"IltSSWU; GttouI'S (1964); R. D...ul, A P!lfWACt 11) D~1I't!';lCjUT1C T>lHWt (1963) 
f'Of a SI1QUt cnUque gf Ih~ 1111_1 group IJlQCkL!Ift T. Lowl, THI: fuinoF LlnuUli'" 
il'm}, 

1 urn H~ Hearings. 511P'iII note), all}4 (natWl¢llI on \:Idlalf of Comtt\Oll Call:i<:), 

9 $for, ~." Ifl; 19n 5o'ItIU H~ supl'rlltOtoC]. II If¥! (uallllflomi <)II bdWi of (:(:om


"'~ CJ.\IJe); 191$ SttoWrId:! oj Offti;lCDllliuct Hwr:rillp, IUP<'" nC>t~ j ...t 2()4.()ob (<<alc· 

!\1(m of Itt",. Willo); f'!l7$ ~""f~ HNrittgs.~" ngl" I, al I ($t:tl;l=>l::,\t of Sen kibj(;Ofl), 
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groups may acquire inordinate levels of influence on major pUblic 
issues through the skillful manipulation of expertise, inside infor
mation. secret contacts, and personal pressures. Members of Con. 
gress and the executive branch may lose sight of the public interest 
amid the continuous barrage of requests from special imerests 
seeking special treatment through privileged conta;;ts.' This sur_ 
reptitious "influence peddling" on behalf of rich and powerfuJ in. 
terests also fuels a public cynicism about the responsiveness of 
government, I~ The American people have become suspicious of 
wealthy individuals and powerful interest groups that seem to have 
acquired special access to Congress and federal agencies and to 
have usurped some conlrol over the government from the hands of 
Ihe ordinary citizen. 

Proposed lobbying disclosure reform must recognize the impor_ 
tance of the lobbyist's role in providing information and assessing 
Ihe interests of a represctttative's constiruency. The legislation 
mUSt be intended neither to discourage legitimate lobbying ac· 
tivities nor to limit their scope, it must, however, confront the in· 
herent dangers which lobbying poses 10 the political process and 
seek to minimize these risks by providing for broad disclosure of 
Significant lobbying activities and of the tinartdal base for the 
lobbying effOrt, 

Lobbying efforts usually fail into one of two categories. The 
first. '<direct" lobbying. consists of direct contacts, either in per
son or through some other form of communication, by an in
terested party with a government official. The second. so-called 
"Lobbying solicitation" or "grass·roots" lobbying, typically takes 
the form of a solicitation from an interested organil.alion that en~ 
courages a tbird party to communicate with a decisionmaket. Each 
type of lobbying presents its own set of dangers, necessitating a 
different legislative approach. To be comprehensive. however, 
iobbying reform legislation must address the issues raised by both 
(ypes. 

j 9' Sn. e.x., 191j~H",ri1Ip.SfJ{X7im»e 3.1Il19Uoim$~ofSms.SUffont 
_ JCmlk.'dy). Set 41so Ncu, Pltblk: Disdaswr of~' Acrivi;U:!. lr ~AW L . 

I REv. j,U{l91O). 
10 ~• .r_f.• 1$l7JSemn.rHnuf"gs,$UpTQIIGt~J.at 19\iointrtlll:<:mt1Uof$m"SfJifotdI ud ~); 1975 S#INltuds ojofjkjql Dmt!uti H~ SJIPN IlOte), III .lG* ~ 

mmt of &ep. WIIm,. 

19801 Lobby R~gulation 

This Note will discuss the major decisions facing Congress in 
drafting and considering lobbying disclosure legislation. Pan I will 
examine the major weaknesses in the current federal lohbying 
regulation laws under the Federal Regulation of Lobbying Act of 
1946. Part If will consider the constitutional and policy issues 
raised by the proposed reforms of disclosure of direct lobbying ac:~ 
dvjdes. Part III will address the unique problems created by the 
proposed disclosure of lobbying solicitation. FinaUy. Part IV will 
e:o:amine the disdos~re and enforcement provisions of the latest 
proposals, 

I. Tiffi STATUTORY BACKGROUND 

A, The Federal Regulation ofLobbying Act of 1946 

lobbying of Congress is currently subject to the F(deral Regula
tion of Lobbying Act," passed as Title HI of the LegisJatlve 
Rcorganization Act of J946, n The only federal statute purporting 
to regulate lobbyists. the Act applies to any person who "direcdy 
or indirectly, soJidts, collects. or receives mon.ey or any other thing 
of value !Q be used principally 10 aid, or the principal pUrpose of 
which peroon is to aid" or to influence the passage or defeat of any 
legislation before the Congress. a Each person qualifying under 
!he Act must register and me Quanerly reports with the Secretary 
of the Sena(e and the Oerk oftbe House. These reports must state 
lhe amount of money received and expended by tbe lobbyist dur
ing the preceding quarter. the f1!<!ipients and purposes of those 
funds, the lobbyist's publications. and the legislation fQr whicll 
lobbying occurred. U These provlsi<.ms do not apply to persons who 
appear before a committee of Congress to state it position on 
legislation or to public,officirus acting in their official capacities. ,. 

Soon after its passage, the ACt was upheld by the Supreme 
Coun: in Untied States y. Ha"iss, It despite a resolute tonstilu. 
tional challenge. In order to validate the statute, tbe Court found 

II 2; usc. U UI·Z1O(l'116),. 

!1 Act of ~ 1. !~ clI. 1$.1. 60 Sac 112. 

I} 2 U.S.C. I U6 (1916). 

14M § 26;. 

Ij kI. 

16 H1lL$. 611 (19$4). 
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it necessary to construe the A<:I narrowly. The Court limited the 
operation of the statute in three ways. First. tbe Court stated that 
in order to qualify as a lobbyist under the law, a person must have 
solicited. collected. or received contributions for the pUIpOse Ofln~ 
fluencing legislation. n Harriss tbus exempts from coverag:e those 
lobbyists who spend their o.wn mo.ney and do not collect contrlbu~ 
tions.1t Second, the Court stated that the Act applies only to those 
individuals and contributions whose "principal purpose" is to ta. 
fluenee legislation. It Citing the legislative history of the Act, the 
Court held that the reporting requirements do not apply to "those 
contributions and persons havina only an 'incidental' purpose or 
influencing legislation,"I. Third. the Court construed the 
Janguage of the Act to. refer to •• 'lobbying in its commonly ac~ 
e¢pted sense> - to direct communications with members of Con
gress on pending or proposed federal legislation. '>11 Under the 
(,:ommon interpretation of this portion of Harriss. the slatute does 
not cover lobbying solicitation. H 

B. Weaknesses in Ihe Curren( L!1w 

The present Act, by its construction in Harriss, fails in three 
ways to remove the dangers to the politit:ai system posed by lobby
ing. Firsl, its coverage of dirt(:t lobbying activities is inadequate. 

17 Id. \\1639--20. 
IS Sa 1~" HOUR HNriJtgs, .I1IpI'<i UOI~ J, at 181 ($Ullrm<:nl oJ D1CPllty .\11''1' ca. 

Hllherty). "" 

'9 )4' U.S. 1.1 621·23. ., 


~ 	 ~..
21 Id. at 620 (q\loting United StJteS v. jltllmcly,l45l,.1.S, 41, 41 (19$31~ ~ •.!" 
12 Smce HI1f1'W. lohlIyisu IltId (hoM: c:h.u1:ed wilb Ine rnforcemnu of the M botWQ)D

~t1ffitly ~ 0.", quoted Wlgllq~ 11$ • prohibliion Oft tll'" rQulltkm of Iobt!yiq so!ieita' 
tion. Sa, fI.t .. 1977 Hot« H_ings, J:#Pf\!IIU)[<' J, at 261·62 (stllfitmlml "" bdWf ~t 
A.C.L.UJ. Upo:!~ sautiny, OOw('Vu, the iswt q~ n<;n>l.pperutcbe $0 ~or· • 
WlIl1i. Indttd. in 1M 'ieIlItIm'# i:m.I=cdlatdy (oUowmg that quOled in 1M It~ ~ . 
IlJI:!It\ 	ZI mow•• t1u: Coun lWCIU; U'" - 

rru: ltr;ill:u;ve hhlory of Ibt Aa mahs dear tim. a1 tbt Wl'Y Ieul. COOpdS ,ill 

101IIIIb1 <fucIOluu of ~ucb ¢i:red prt:$Ii"ft!. neru,d by the lotIbyUu lh~ QI' " 

--- through-di~iJ birding! I)r 1/Ir'Ou#1(i;tn rmifit::iaH.v Slimu/altd Itlft!' ~ II u;;".:." 
lik¢wik de:u Iha! Col1¥fffl would lIa~t in!emkd [h~ Act t() n~ale on lhis IIM-
rower basis e'VtTI jf a broader appUtaiion 10 Qrganiutioru $o;t'klng 10 f'fOpaprld.iu 
[be ,tne:tal public ..m not wmiMlibJc:. 	 .,,_. . 

-'41 U.s. at 6lG.21 (f~omttttd}{em:phljjs added). hI a rOOIMlt. ~ COurt atadli:'_~ 

St!w.t and Hoose rtpOfl5 ~pallyinlllht: biD as luthouty fOf dU' pn,~ lbaI Coa- , 

gRu SOUPl 10 T~ lobbyitu wbo ·'ini!iMt pmpqan~ hom.D 0)1>1:\" the o;OURU'1 ilalM'~ 

form of KtIn3 ~te\<)F~." II!" at 611 ,dO. Tn fOKt. the mstItfI~ in Jlgnis$"'-e:t 
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Sa'Ond. by common interpretation it leaves untouched ail forms 
of lobbying solicitation. Third. the disclosure and enforcement 
provisions of the Act are weak and incffec1ive. 

The primary weakness in the law's treatment of direct lobbying 
lies in the Court's interpretation in Harriss tbat the Act applies 
onlY fa persons whose "principal purpose" IS loi?bying.H Many 
trade associations, labor unions. professional organir.ations, ron· 
sumer groups. and W,shington lawyers can thus avoid registering 
under the Act. because lobbying is not [heir principal purp05e.u 

~uch of the effective lobbying, however, is done by precisely Ihese 
groups, The American Telephone and Telegraph Company 
(AT&T), for example. reportedly spem over $1 million in one 
quarter of 1976 in lobbying for a communications bill whi<:b would 
have enhanced AT&T's dominance in the fleW. Yet none of these 
lobbying expenses was reported under the present lobbying act, 
flfe:!lumably because lobbying is not AT&T's principal purpose.H 

The Act's second shortcoming is tbat the common consttuclion 
of Harriss leaves: the whole range of lobbying solicitalion un
touched. 1I Thus. even if an organization attempts to influence 

cll.lf~ will!, ,rllt, aJitJ, f41linlllO repo:rt If"pmditllfts oo.a eampail1l to UWIIC,/: variOUl in. 
ltfnt«lllrollp$ and indWid:uah ~o comrull<liC41.t by kller wilb mernbtu of Con&rns, Jd. ... 
61~. AI 00 poml .u- 1m. O>\m nplici:ly rule onronSlj(\ll\Qtw;! lite 4~1O$UU of ~di
<'Idi for km:t·writina"~, RatIItr, Ille distinction Ihlf COlIn \emt~ 10 draw i~ <IDe: 
Irtllttm. _paigru: deslgmd IIJ f:l«)ducc "dirm p<c:rn:rlf" :mcJ ltum: ",Ilosr objra is "to 
';lIl:lpllpndiu tile itnmlt publit." Id. III ~l. 

Ju.llite Dolljla.s.. in bi!; dUOI, ahu tewpun thai 1M majmny mtln Ihis. distinctjO!l, 
lliliougb h~ vif'WS the Nitlllt II! nncomtllulionilly lIagl.«: Illld (etJj tbal Ih* majonly'i 
Jmm.:ti(III WInO!. ~ roundln tht SWIIJ~ i!St;/f, !d. at 62&-n. Otnlgl.u pra"ides- eumple$ 
.l\ich demon.strate th~ di$linctltm drawn by Ihe majorily: ">I. m4tu:tfactllf~f~' a»O;'iatlnn 
_tIiCtJ rum ads in ~ fOf • $,11(3 tv" ~ nOt CI)V<:'rI;t;l, ",hilt II "b1l1lnen. labor, 
IlnIt, r-rUiM;In. so;W. racial OT otber gronp which r.l.lsel' money 10 ':OI\U~~ pa)ple "'i[b 1M. 
'~:IUI! IMywrite IhdrConll'rmnuon 1", 1Jr;t a law r"f""'!ec1 m modirted ,. is rover-ed.ld. 
~lHO. 111"s Oo,-,gIM aM intfrprel1l .he ma;iorllY opinion to uphold the to"",,,goc of lefw. 
~mi!l, _paiaIn, the dasric fo:tllt ut lobbying lOlidt:.dt(HI. Hownlrr. because or <hoi 
~~$ 'li¢W IQ tbe _nary. ihls Noo:: will ~ on Iht !WiUtl:!ption IMI the 
1""4 Act doeI DO( rud:! 1ol\bjUl$ 1OIici14W:m. 
!l 341 U.s. AI 621-61. $ror mil «mmpanying _n J, to.l9 fll/fI.I. 
:.I ~. e.,., 1ms-n, l{~, l:IqNa OOle I, a11-li fj<>i.nI Ua:<mrm ofSens. Ken. 

ot\1',OarlandSlaff"'fd):-~--' - ---~. ,-_. 

:5 12.1 CO"'<l. Rtt:. 511109 {o1t.!ly ed. JI:ge 29. 1917) Helm S!Glcm«ll of xns. K~nIlN)\ 
lQFk, .ami Stafford). Llkewiu, the El Puo l'Ial1Jrnl Gu Campany Tepcmroty paid ;1 

lliU.llilillon, O.C.. I'iI'" fU1n $3H,11310 lobby tOl a bill ooo(¢t'lIin, divntitm~ uf a pipeline 
141:1. EI Pasod.id not hie II b;lbby rq.<rrt with theCOI'IVI:$I; f(lT t"~ period. and Ibe lall' firm 
'<!>OClod r.ectivin, rm!y$4.U7 u rom~1I for lobbying txpc:!'>U:i ffOrl! fl PlI$O. 191'1 
~ lIe;rnflU $Upi'll nOUt 3, I.l 121-2/1 (~t;alerru:ru 00 behalf of Commcm Cauw; 
~ Set! nt)!~ U J:#Pf\!I. 

http:rm!y$4.U7
http:Pasod.id
http:fj<>i.nI
http:rover-ed.ld
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http:A.C.L.UJ
http:tions.1t


302 Harvard Journal on Legislation (Vol. 17;2 

legislation by conducting an expensive media or mailing campaign 
to urge others to contact congressmen, its activities fall uut5ide the 
Act's reporting reqwrements. Congressmen acknowledse the 
widespread use of letter~writing campaigns and oongressiona! 
observers report that lobbying solicitation, the "growth area of 
lobbying, "H is fast becoming the most important method for in, 
!1ucudng legislation.;1 Accordjng to a number of congressmen. 
sm:h grass-roots effons now frequently overpower more tradi· 
tional direct rontaclS in their effectiveness in shap!ng legislation. n 

In 1974. for example. rhe American Trial Lawyers Association 
reportedly created an elaborate lobbying system to thwart nO-fault 
automobile insurance by arranging for Western Union mailgram! 
opposing the legislation to be sent automatically to key representa
tive$", AMIOciatjon members needed only to call Western Union 0(. 

fil;Cs around the country and to give the names of friends and 
assO<;lates, For each name given, len mes~es were senl to Capitol 
Hin. The Association reponedly also arranged for Western 
Union's sales force to encourage local trial lawyers' associations 
and other interested groups to use the mailgram $f:rvi~e. The resull 
was a dehtge of messages Lo key congressional offices protesting 
no-fault insurance, all seemingly sent individuallY by concerned 
constituents. Despite the sizable expenditure and t:onsiderabie in
fluence of this activity, the Association's conduct stands beyond 
the scope of (he present law.ft .... 

A probable reason for the considerable increase in lhe use of 
lobbyiug solicitation lies in the 'lief)' fact that these errOtts are not 
covered by current legislation. A growing emphasis on the 

~---"":-------:---:-ob-:-:'-"::-:Y;:T:"'~~-:::_::::'~'~'~";;;"~'.:-;A~'~'..:.-;:~, 
n M(>h•. 8!WM# Usutt Gn:rs; RQO(S L !Yi. b~lIg V,;"'S ~~t Alitltlion. 
l& 5e(-, jd,; Mohr, Growth Qj Q'rms-R.ooi.I C tatixe RaUsback gi'f¢$ an tlWllplt i1f 


N.Y, Tim¢$. Apni 2!, 1m. "I os, C~" I. R~Il",~ '''Vcl' sddonl Iia"e lla.d $IllIttf' 

Olle OC¥Wuzmion's prrler(~ f<x lob m,!o!~ :%'bbY me but boy if I ha_'tJIX& 

body fmmthe N'itlw1l.I;1 Rlf1r¢ Asl.;ooa~"II,wm¢ ya, 'IMln ~Aie l~other'll'Ol'<h.. 611 

pU( 01 mall from~!'I:ill mylromm;:~~n all OWY, s,m, i,",.. 1977 H.:;fiS#; Hevin~SIJI1f'


'huprobablybW'l.mctMliulh;'lIu""",ectml .;amp;!! '.'~ 
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disclosure of direct lobbying has subjC1::ted Ihe efforts of promi
nent interest groups to increa<>ed public exposure, At Ihe same 
time, limitations on campaign contributlQns H threaten to curtail 
the influence of these groups. The growth of lobbying solicitation 
may refleet the desire of weU-f/nanced interest groups to continue 
[0 have a major impact upon decisionmaking without being sub
j£'(t to the possibly counterproductive effects produced by 
disdosure and publii:ity. As One area of the political process is 
made more open and accountable through disdosure, interest 
groups have tume{i their energy (0 exploiting the remaining areas 
where seerecy prevents public observatiou and accountability. The 
failure of the current registration Act to cover lobhying solicila
lions affords these groups ample opportunity to influence govern. 
ment a.ecisions without public scrutiny and thereby perpetuateslhe 
cvHs of undisclosed lobbying:. 

In addition to failing to cover major areas of lobbyjng activities. 
the present Act's third inadequacy is its weak enforcement of lhe 
disclosure requirements in those areas that are covered.. H The Act 
a~igns the major responsibility for its enforcement [0 the Clerk of 
the House of Representatives and the Secretary of the Senate, 
Lobbyists must register and file quarterly reports with the Oerle 
and Secretary, who in turn print this inforrnalion in the Congres. 
sional RecordY But neither the Clerk nc;ir the Secretary has been 
authorized to investigate potential violations of the Act's registra
lion, .rewrdkeepjng, or reporting provisions. The Clerk and 
Secretary lack any, specific po\\"Cr or responsibility to ask the 

11 1M OImpaign Aa. SJtpIlt' l'Itlte I, limits. p<.ililil;a1 CMtfibuciom: by grou~ ()( in-
d;'id~..I~ 1(1 r,uuillill(es fo; f~r",1 Office tQ $1000 and Itmiu wntribucimu by a pOlhluJ 
«tmmktt<e tCl SJOO} I" any ,ill&ie candXJa!e, 1 V.S,c. f 441. (a). 1he Atl iml.am all 
o\'tf&l! annuailiruitaliOIl oflli.OOObl' a:nindind,wlXlJ1trihlllOr,ld. Thh MalM! requi,~
JnalJed diJ<;JoslUl: IIf pch:ticaJ "~lIlribl!lroru, 2: U,S.c. t 4)4, 

n s« 1917 Ho1.tsr H~ ntpr(t nOl:e 3, al It1 {SUltmmt of Depue)' AII'y ('offl, 
f'1:ah<nyi: III G;;iM:;. Rt.C. 5]1109 (d,aUJ~. J\IX\e Z!r. 1911) (join! natem<:'/ll orScm. Xen

- -lIfdy:CWk;and Stllffow):'---- _ ___ _ _ _.. 

111 U.S.C. § 261 {In"" ~ 1'J15.'if~ojOfjri1JC(J"ductHnrrmJt, Npftitttm~ 
J, at In (SI:lUClllmI: of ~ty Compl!Vt!er <:itJ:tcnl Kdkr), II 2(lI;.OS f,tat(U!flJ;t of Ed. 
!:II!ild H"nmw, G!rt of lh" HOII# of Rtp."",,;mti;"e). Whil~ ~b= Act lmpos., fCOXIcd. 
ler;>mg n<{lIin.mmtl ~:udnbbyUn. the Ckui; hu 110 ",Itt of acceu to tIt""'~' 
Gmcr,aj A~J()ff~, TIlm Fox\erlll keruLutnnof Lobbyill,l Aa _ OilfJC1llti~ill En
fOIl'¢lmn! and MminiIIlfWoo (Apr. 2. I!nS}, I'tprimrd in J97:f ~(.. HeaTUlg$, supr.. 
!10k J, "I 1$$ {tI<:rrillaflllf cited as GAO RePQr!j. 
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Iustke Department to, i!L,>titute enforcement proceedings against 
violators. 

In its application to lobbying activities, its disclosure re~ 
quiremenLs, and its enforcement procedures. then, the cutrent Act 
fails to cover substamiallobbying activity. It allows that activity. 
with its often deleterious effects upon the process of government, 
to continue unrecorded and undisclosed. A eompTchensive and ef~ 
fective reform of the prescnt law must, therefQHh extend the ap
plication of tbe disclosure requirements and must strengthen the 
hand of Ihose charged with enfon:ement. 

II. LOBBYING REFtJRM LEGlSLATION: DIRECT LOB6YING 

A, Scope of the LegiS/alton 

Since 1975. House and Senate proponents of lobbying reform" 
have struggled to enact legislation that would greally expand the 
scope of the requirements of the 1946 Ac!, H The proposed legisla
tion would expand the applicability of lobbying disclosure in two 
ways. First, the proposals wouJd eliminate the principal purpose 

J4 In 1916, tilt' Hollse- lIOO tilt s.:m.u. 	 bilk. 00t 

""" 

._.'
till;' IIQ~I;' JudiCIary 
(I917). rtlpnJUw In 19'17 HQU5e HMFilfg$. :rupia 
Rodiuo) ~aher cited a! H.R. 11801. Aflo 
WI,jon$, ILR, 1130 W:J.lI ~ubmitled 10 rile full House Wi 
(1978). rcpri!'l.tt(/ ill H, Rrp. No. 95-IOOJ, .•lIpro notl;' J, at 
Judkiillry Comminee) [h(l"~i"'.f1er cited aI.i H,R, 8494]. H.\{. 
eJementt of Ihe RiIIi!sbac);:·KaslenmeiCY prop<"J~al. but it did 

, 
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lest and would impose disclosure requirements upon any organiza
tion that exceeded certain thresholds of direct lobbying activity, n 
Serond, the proposals would set relatively low thresholds. H 

livn, A Ie/itt (If .U1endm~nt..oo tboe flO(h fwtboe:r wC/lkentd ~Ik: bill by raisi11s I~ tllf"lml(l 
levtl and eclarginllhoe exemptio/U. Thf bill as amtnded won full House approval!!) April 
1918. 114CoNf" RFC. H3269, 951h Coni., 2d &::!i~. (Mily ed. Aptil26, 1918), 

In addition 10 II.R. 1180 and H.R. 8494, $lWcrai other tobbyins refoflll bills werr:- ill. 
lrodilced In the HnlloSll in the Nine~_f1flh ConYe$$. but nOM of these Wa'I ,mod out of 
~tllmiuee. Of importance ~ the dill~on in .hi, l'futeue the following: H.R. j79$, !mb 
eMil'., t~£ Ses.. (1m), IY!prinlPti I!'I. 1977 HOl/Slll{f!!m111$!i. ~upro note J, ,H 27 (te..! utI" 
Il'odl.li:ed hy koep~. hilsback.and KwromriullMrcittaftm- ~:iioo <I.; H.R. 519$J~ ItR. 5318, 
9$:11 Co/l&•• I~I Seu. (1'917). r<tpri/'Utd 11'1. J/)" Hcw;r Hcarillgs. supra nm~ J,:rot ~I (10:/ ~t 
illlNductd by Rep. Edwardsl fheu:inafter tiUsI u }i,IiI.. 55781; Rlt 6202, 95rn Con." I~l 
$eM 11911h rq1tixthi in 1m Hm.tS4: Ha1ri11:fs, 11lp1llit r«m 3. at SII (tal as muodllocl by 
.ttL Klndnm) [hereinafter rued' as iLK 61;1.)21. 

III !M Setwe, StnatcU Kermedy lind Staff.:ml made several sigmHcanl dl&lIles In S. 14n 
I).:fofe reintroducing it lIS S. )785. 95th Coug., 1st ~. ;')9'11). In CoNt.. Rloc Slll09 
(.wly M. JUM 29, 19'11, (lUI as intrQl;\~ by ~IH, Kennedy and Stafford) {hertin;afler 
cn.:4.u S. 1185]. In addition, Sen;aHmMalmu1lllu Mu~li.;<~p;!lUom:I S. lm6, 95rll Coog., 
1$1 Sm, (1977), r"prll/red iIIlll7IJ !iielUlf/f HiYln'ngs, supru nmt I. at 36:> (Inl a~ mllodu,«I 
~y :;em. Malllia! and Muskie) [lwo:inafTo died a$ S. 2026J. TIu: Go~~n\llmllal Affairs 
Committe'!: lleio beating.! in ooth =~ions bllt was unabl", 10 repan Olll a; dean bill. Fw a 
Jj~ssi\ln uf Ih~ bislory of rh~ ;>"'100>141\ dllfiug tht Nlntly·fifth Congresj,.s« Coml'l'rilift 
ApprrHcs Lof)by Dlsdosu~ BU!. 36 CONGo Q. Wtu:.Lr RE!!'. 530-31 (1978); OutlOOk Vim 
jwWbby Bill Twgirerrirll" IheOM H!lu.w 1$ Tv (."(msld", 16<:01<0, Q, W£El:Lr ~t~, 620 
{191S): Lobby DIsd~ a;f/ NNr Dtflth, 16 C01'l(), Q. Wl:.l!xn REP. 19111 ([li7S), 

Aakln 1:¢11I'.I..... to be .rt<11l$<'r "lln¢ H<ruse than in the Si!na.tein tm, Nlm'{y..,i1th Con. 
pes> CtlDgfnsllWl Rodino has introd1.K'«l H.fL $1, %lh Cong., I~I Seu. (19'/9), wh«:h. i~ 
1d!l1lICIIJ W me comlllltt« vusion of RR. &494. Aftn add1t)ol\llllicaring.~ and ntlUl:-up, a 
drf.1! bill, Ii.R. 439S. 9(i(h Cons.. l~ Seta. Om), "'printed mH.R. RU'. No. %-SIK}, 
$lp'IJ 1W1.e 4, at I-I{} (ltxt as repomd 1lUI by Judiciary Committee) [llereJnaftn cited .u 
H.R. 439$J, w... ,~ _t 1;1)' tile tiouIK Judicia>y CMlmnl~. ll,ft 439~ adopts 
,ju6hnkh similar !O H.R. SllUld doe:i 001 n!e!'!</ t<.1 Iohbjil1i soEcitalioll. floor aC1101l j~ 
Ulffeml~ p'HldUl!. ;1 CON<;. Q. WmH Btl'. lSiIJ (1979). The Se",,~ 1111$ b<:rn Ww(f to 
iId. preferring to 1et lhe Houi<l lake Ihe lead, Sent/or LaWl(m Ch!!es has IlI1roou~ S. 
!~, %111 Cnug., IsI~. i1919), 125CONc, Rrc, Sl0466(w.ilyeo,i, Jllly l4. 1979) ite:r;las 
Intr\>dutN by Sen. Chiles) (hereinafter tiled liS S. 15641, which iI pro=lurillJy jimilat IV 
H.Jt. 4395 bu~ wllkl'! ~I:S sign.fiCJIntly ~wer tlpeOO!tUte leyels fortriU(·rillg tho:- dilK:!!l$ure 
l:«!~irO!Il~nl~. After a seri~ of lIearinfp bmfOr~ (ll(' Government Op;lfatiom Commin('1:, 
GIlt!; illlrodl.l~ed a lIew bill, S.216/), 96th Cong•• lit 5e:is. (1979). Srr PI"ye'" on Lobbyintt 
Dtlrlruurr Rill Lining Up for Remalclr. 31 CONGo Q. WI:.HH REP. 1S8 (979); favorable 
kltw/ Oil LaMJ], lfuct!ml.r~ ApPl:4Ht<JM More LIKely Thi~ Sessroll, HCOr-(,. Q. Weuu-r 
~;:,. tilS (197'1); HrJU$/f $ub('''''I'''Iil't.,v VoXI!:'; f.oa/;.~ Disclosure M~.<We, 17 t:Q'&. Q. 
Wrr~u Ru. 1134 (1979;. 

15 .irt. e.g., s.. 1564 § 4; H.j!. 4JII~ 0, 
~ 	 J6 F~~. I:I;~. 439' appt!1ffi fa o<$l'lllizatil-:m',dlat omer ill ,pend nwrt lnlitl 

SJ,tOO pt! quwn in. retaillinf a lot>by4t and m pttpli. 'tll! lobbying com:m\lnieation~ or (1) 
~rw,tby at j~ om: indi>idlUll ","Iw lp¢11iLi <it ka.t part (If !3 day~ ;m quarl<!f ill mal<ing 
kttl:1).l;.g rommWlica(>O!\£ and 'O<m¢l 1'111'11/1' Illan S!,ooa on lobbying wmn;t!ni;:a!lQn~_ 
liJ? U'l5 § 3{aJ. H.R. S494 bad wed $2500 ...ther than $500) as Ibe exvr::udrtun, 
!l"i1l'l'rnUtL H.R. 3494 § 3(a), S. 1564 fCt$ o;lll~i<krably lowtr (lires.lrokb, ,,~q\1hilll rl:i.wn 
U(ln !Ilrl r~lng by illly o.pnirat'on whkn $p¢nd~ ,11 Cll""loJ, <.:If S:;OO PI'lf qllatler 00 looby
In!! ~ni~1!i"". S. 1564 § 4(a). Olherwne, Iht mteria for 1M appn,dallOO of S. 1~1l4, 5« 
f6rll, in ~ 41aj, "lU"alIellho~e o.r § 1(.) of K}I.. 43.9$. 

http:rcpri!'l.tt
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J. Status Test V$. Activity Test 

The first problem confronting the drafters of new lobb)-lng 
legislation is to determine which lobbying organizations and ac~ 
tivities win be covered by the legisladon. As a preliminary mat1«, 
this determination should be clearly and concisely set fortb so that 
lobbyists. would.be lobbyists, regulators, and the courts can read
ily determine when the legislation applies, 

One possible formulation of the term "lobbyist" embodies a 
status test. A status test determines the applicability of the statute 
to an organization in tenDS of one or more characteristics which 
tend to be constant and easily ascertainable:. The principal purpose 
test of the 1946 ActH is an example of a status test. 

A clearly formulated status test has the advantage of simplicity 
and can thus be applied with certainty; an organization can deter
mine with relative ease whether it meetS the criteria for being 
classified a lobbyist under a statute employing a status test. The 
dL<;advantage of a status test is that the legislative intent behind a 
statute incorporating such a test can easily be thwarted, The same 
specific characteristics typically set Ollt In a status test whicb 
facititale its application also serve as a guide to those who wish to 
evade the reach of the statute. By careful restructuring, an 
organization that conducts significant lobbying activities can avoid 
qualifying: as a lobbyist. Under the 1946 Act, for example. an 
organization can avoid complying with the disclosure requirements 
by ensuring that lobbying is not its principal purpose. II The desire 
to discard the principal purpose test and to compel a11 signirICant 
lobbyists to disclose their activities has justifiably led reformers to 
reject a status definition in favor of a new approach.;~ 

[n oontrast to existing law. the reform proposals uniformly 
adopt an activity test. under this (est, an organization which doc1 

n For 11 d~ of lhe: prwcip«l ~ 1m. _ tC\! a=»npanrint rIQla 2310 H 

W",,"• 3$ The: SIIprtn:te ('oun In iJniI¢d 5akz II, Harriss, l41 U.S. ~ll {I~}. dcr.ne4 <'JKil:l. 
cipd" ~ Ii a ''lIIbsWltial''~, td. iIt 622, so lhal pH;$Wnabty jlft ~ 
ooold qll.aUf'J as it Iobbyiln ifit thd '" t.ipifJQffi.t.IllOWrt ofklbbyins. evnI if iu. primalYp;l' 
P*l'wu no! klbbyinll. Tbt Coon prtoo~,~, lISlowfwmUcs&po:;rpoM 
"winrtantial" P oppoKd 10 "principal," .00 tobbynt~ law ~JIlly~ tbc M 
l(I tequi~ thai Iobbyins be WIl orpriinrioo's pOllUf)' purpc»e. 1 Il

J9 SnS.Itfl'. No. ~161,typnuot" 3, Ill: 11; H.R. lteJ>. No. <j'!.tOOl.jttplVo<U •
U. :.

"""' 
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more tban a dnesliold amount of lobbying in any reporting period 
qualifies as a lobbyist and must register and report its activities.·J> 
In identifying those lobbying activities that are (0 be covered by 
the legislation. current proposals rely on the roncept of a "lobby· 
ing ;:;ommuni~tion" a'i the COle element in triggering application 
of the disclosure requirements. A lobbying communication is 
defined broadly as "an oral or written communication directed 10 
a member. officer or employee Qf the Congress: to influence an 
issue before the Congress, .. , "u In other words, a lobbying com~ 
munication is any form of communication with Congress: that may 
be viewed reasonably as an attempt to affect the disposition of any 
pending or proposed matter. H As the core of the current pro
posals. tbe lobbying communication concept is far more inclusive 
than the principal purpose test, and it works a considerabte expan
sion of the applicability of the discto5ure requirements, 

2. Thresholds 

The effectiveness of an activity test rests: in large part upon the 
seie(lion of an appropriate tbreshold activity at which to invoke 

40 S«, e.g., S. 15ti4 § 4; H,R, 4)!;S , ), 
~l S, 202(; f )(11). F.=:r,IWly tile utne ddlnillon 1$ found in th4 oth" billl. See. t'.t" 

H.It. 4395 § 2(9; ("an or:tl or ","11«11 t':Imrnlwic.tllolt dir¢ded !o .t FedeftJ ofli«r o,r 
tmrdoyet 10 inflLlt'lla tll( ronwu ordi$r;Kl5itlon ur any bill, rewlution. Ot trnlty which hu 
been (ran~miW:'a 10 or in(<1x1",Ct'll hI "i~ HOWl< of Coogress, any 'ctX"rl of a t(jmmit1t'~ 
<If CI.ln&J<=:;~, any nomination mbmilled to the Halll« of I:kprnwlahves ()f the Soffiale, or 
lUI) ilCIUi."S Or ir:o...e:ui&atiEltl beir::& conducted by the Collgrm (jf any tommlil« ""r wboom
m~ thm:Elf _.. "); S. Ij6I § 3(8). H.R_ IS wnwotd no ;J~(mili01l. #lttlOUllh lobbying 
ooEllUWl'liqotim' .... ~ cmtr.1 a etm~ in t~ ill>l>licatitm of thll hill as in the "1h~t bUlL 
IUCI5fJ. 

41 LElb~ cgllmnl!lilltlll~ns $houkl CQ\'et pel*>Mo)~tm e(lntad,s, tcl¢pl!otre 000· 
"'fRliQ$.l¢ttm. or 0100 rornonm.llltlmm$ (If $Orne ~1Ibsl.1I.I:I.:.!" S«!. e.l. .. S. REI'. ~16. 
i>JP!tl r\Qfe 1, at Il: "Elhtr tmcf encouo:~el"$ O(:teclal COOUUlJlikati<.1l» which do not in· 
lui\,( 11 dlmmion (If ... issu¢ b<;fore C(lngrMII ar-e not induded. On flu' od:M:r band, a ¢;)ft. 

't.'UIWn I;<; a Iobbyins; tOUlmllnn:atioo no marulr hQW brief, ifrt I«h tn 'llflutrn:e an juu" 
bfmre C""llUi, 1""bc I~m i$ intetl<ird to ;.,clink wn.~ns tilt.( ill 1U:tte IltId in L'OlUflU 
~\ItC a sinsk I~ wlwk." 

Althooah <tJme bills, 4'.,., S. 1411 f l(t) 1WI H.R. 6ml :US), dtrU'lt lotItI\I1ng ('Om
_ltM!>cation alii &.1'«mullllnWIlio:fl ., lnltmkd (0 Ir:oOIl¢l'llC¢ an mtlt." proof of "artual . 
"'~i~ inl~'II" >lmuId not tn: mqo:flw. /Itather, Ihe dt1l:ttitkm ~ turn 00 II 
ICUOO:ablt~&OOm~obj~e~oftMCD~.S.R&.Nc, 
94-161, mpttllKlU 3,;u;/D, $res. zou,l )tti). rU.. U7, § l(1).lAd S. 2411 f l~ll)for lite 
dffiab01l (11 ''to inf4~." For tIw ddlnltloa <l>f 'iUlK bdwe 1M CODVm," ","", '.g,.
ItIt, Si95 § 1(5); S. 2471 f 1Sl.1Z}. M.R. ~39S lAd S. U64.:1t:licnbot ...ith ~tf partkulari
11 ,he rekviln~ objt!d 6f t'iw-IWlll!!I"nWltiQ'I:l, rntmll, lhat the millttf bt; fotn:Wly be:foa 
~C»tlgtt:u. H,tL 095 f 200: S, 156' +)($). 

http:ICUOO:ablt~&OOm~obj~e~oftMCD~.S.R&.Nc
http:COOUUlJlikati<.1l
http:would.be
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the statute's disclosure and reporting requirements, Although the: 
proposals contain various kinds of thresholds for determining 
when an organization Qualifies: a$ ;II lobbyist, a.Jl of the propos:ajs 
use an expenditure threshold for organizations that retain outside 
lobbyists. H When an organi7.ation spends greater than a certain 
amount - from $500 to SSOCIO in the current proposalsH 

- in re~ 
taining an outsid-e lobbyist in preparing the lobbyist's communica. 
tions, it must regjster and report. <$ • 

For lobbying activities by an organization's own employees. the 
proposals offer three different tbreshold. measures: number ofIob· 
bying contacts,'· number of employees spending a specirLed 
amount Qf time lobbying, H and a combination of 
employees' -time-spent and expenditures." Differences in the kinds 
of thresholds adopted by the House and by the Senate in 1976 were 
partlY responsible for the failure of the conference committee to 
work OUt an acceptable version of reform legi.dation.n All oftbe 
major proposals discussed in the Ninety~lirth and Ninety-sixth 
Congresses, however, contain more than one type of threshold 
measure,l~ 

With general agreement in Congress on the natUJe of the 
threshold requirements, the major om.tade to effective thresholds 
has been overcome". Congressional debate over the level at whkh 
thresholds are to be set, H though important (or the ruson! 

41 ~,1'.g.• ttR. 439S § lUI)!!) (15000), S. 1$64 ~ 41..)(1) ($500); H.R. !l494 I 111.)(11 
(12500); KIt. 1m +>Ia}(l) (SI2Si'i), .5. l1i!' t 4(a}(l) (\1250), S. W26 J 4l;aj(1) ($:u(IO). 

« S«ow: 41S1.1J1""#. 
,,~ S« H.It. 4JlIS n 1-6; 5, H6>4 n ....,. 
>46 5«....lt.• lUL6W2 I 3(f.,)(lH\lccnactsl: S. 2411 ')(il)(2H12~);S, 17tH! 

4(JI. 6!),} lIS CI:m1l1tU'- 1lwn.form thruhald .:ruM. 
117 .5«. 1'.t., S. \7U § 4(b)(2:) tone l'mpft)F woo lobbiel UIwun (If 2: t'm¢~f«' wM 

Ici:Ibfy 12 1l01.ln <:arh); lLil. 1195 t ](II(l) (6I1t ttflpli;ry« \>11m ~ :;0 hoon Of rwc 
f~:r= 'Who lobbY 1:5 boon ~). 

<1$ H.R. 4)'» , )(al(1.1 l'S$OOI) Md OQ!O empioyft wOO Iobbm on 11 &Jl Of :w 
empkl!y= who lobby Qi1l _n 411)11 per qllll1W); S: 15lS414(l)(1){SSOOliM ~~ 
who lobb~ <'it! Uda:y$(If lwuempl~woo IQbttyrna on RYtn dlliyS); H.R., $$73§4{tX!l 
($lSOO) and ~ employ« wM l"hI;ties W~ tlf 00 UIm,; S. 21m t 4(b) ($2SOO IJId 0Iif 
1SDpWy= woo ~ eight. hmtn ptt wuk). 

. ----~·49·S. 24n·u~ .. romacu thl~boM, t l{a)l'2»·l-f.It,·U used ..II expudltUrQ PIi__ 
emplVY~'4imHpenHhmhald, f 1(:11)(1}. (l}. Rep. R4llibllck n:j«:Hb¢<;OruIlCU1MIISIR 
"~'1ISOl f think ttUIJ contaCl~ .kHIJ! d'J flnl ~rily 1IW;lIl lb.:!! pwplt woo would be af
!Ktro by \obbyint: Nlform it$Uihuion jwlth Ii etml¥J;h threshold} ax.: pwf~" 1917 
Hcu# 11~. 1lI(.If« nott;1, at SO. ~-

SO 5«. (.$", H,It. 4391 , J(a}; S, 1~ t 4{1I};: S. 1185 1: 4(h); H.Jl a.494l3(J:). ;, 
51 StIr. f.g•• Cvmmi1tN'AppflWtT l.obby ~ BiIJ, 36eu:.G. Q. WfB(t.l ~':" 

119i8) (malo.: del»lc io 1M JudiciJlry Commiu"" was- o-af thl<:$b()hh). ~ 
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discussed below, has thus been more extensive than the practical 
consequences of that decision justify, The quibb!.illg over the 
threshold level stands less as a discussion of vital constitutional 
and policy issues than as·an effon to delay Or impede the enact
ment of any threshold level or of any reform legislation at all. U 

Two goals underlie the search for an appropriate threshold 
under the activity test. First, the threshold level should be drawn 

"so as to require registration and r<:porting from only those lobby
ing organizations -'\1;hich the drafters intend to subject to the 
disclosure prOvisions. The goal is to set thresholds tow <:nough to 
include significant lobbyists within the scope of the statute, yet 
high <:nough to exclude groups that cannot have a sUbstantial :Im
pact on congressional deci.sionmaking and for whom the 
disclosure and reportin$ requ.irements migtlt impose severe hard
ship, II 

Second, the threshold should minimize the amount of un
necessary recordkeepins. An inherent feature of an activity lest is 
that some organizations may not be able to determine until the last 
day of any reporting period whether they will spend .sufficient time 
or money on lobbying to cross the threShold level. Large lobbying 
organizations can easily estimate that they will crO$$ the activity 
theshold by the end of the reporting period, Those organizations 
will keep the necessary records in anticipation of compelled 
disclosure, A small lobbying organization. on the other hand. may 
not be able to estimate acc\trately witelber it wJll cross the activity 
threshold. Despite a substamiallikelihood tbat such an organiza
tion will not break the threshold level. the practical effect or a 
thresnold that is drawn too low win be to force small lobbying 
organizations to maintain the records required for dillc!osure even 
wben they were not required to do so. Titus. in adopting an activo 
ity test to avoid the practical problems of the prinCipal purpose 
test, the reform proposals may create tbeir own uncertainty and 

- - -S2 AlIlIcu;tb S, 1S64 ~ &11 ~r 1iQ.. tb~ ($$00); S. 1160 adopu .. Itvd· 
mt:.ilu to that. m 1M ~, indit1W:ng that a tenliTaI COllIKtlS1.Il 1<1I1nS to ha~ bc:= 
reachN. Sn IlWt $9 ntpNL 

.n S« 197711_ HNrinp. SJtP1l1lWtt 1. at 12fi.-.ro imtmltnt (In behalf ",rC<.I!1WI61l 
CWW); 197$ $trnttH' H~ $lIIffll~ 1. III II (lU\tfI'\I!Ilt of An't AU'y(;en. waldl. 
.~ CW1CJ~ hl-q rom;~ t~ tbt way to litolt Ii ~ b&hum' h I", ~u 
~$ lhal d.f«uvrly covu ''pt'e~.'· ~. t.l. 1977 HOUJiti HI!I1rinA $1I{>'4 
!IOte 1, ;ll 8t) ~y of Rep. Rnikbad:), 

http:12fi.-.ro
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may lead some groups to maintain records unnecessarily. Such 
result~ might prove highly unpopular and might ultimately under_ 
mine congressional support for a disclosure statute. 

A solution to the problem of unnecessary recordkeeping is pro. 
vided by the twowtier reporting syStem, which employs two activity 
thresholds and was contained in a 1977 Senate proposal. The lower 
threshold is drawn to incJude small groups engaged in mjnor lobw 
byi1l.¥. Breaking lhJS low level invokes short-form filing re
quirements. The higher threshold level is drawn to indude only 
those organizations engaged in a substantial lobbying effort, SUr. 
passing this higher level invokes long-form filing requirementS. h 

In theory. the tW(Hier system offers an effective solution. While 
it coverS virtually all lobbyists who could exert any significant in· 
fluence on congressional decisions, it minimizes the problems 
created when smaH groups are forced to comply with extensive 
disclosure requirements. To be sure. the system does not fully 
eliminate the problem of unnecessary recordkeepjn8~ organiza· 
tions which have passed the lower threshold may need to maintain 
more complete records as they approach the higher threshold. On 
the other hand. only those organizations with adequate resources 
to comply with the tong-form recordkeepmg requiremenu will. in 
theory. surpass the lower threshold. At the same time, the better 
two-tli:!r system would empioy a lower threshold than would nor
mally be employed in the absence of the two-tier system; the highei 
threshold would be set somewhat higher than it would be if only 
one thr<mhold were employed." When the two tiers are close 

Z4 This it u" >lChe.!m employed ill tho:: Kennedy·Stafford p~, S. In". AD)' 
orpnfUltKm thlt mako llVo::t IS lobbying conflK:l~in a qulU1e:r, t 4(a), is UICjliW"c:dto fllnb
bl¢vuned reportl pUllIuant to § 6 IJniccu the organilalion e:o«:etds lbe upe.n4!ture and time· 
$pcut-Jobbying th~...M, § ,,(b). ill whieh <;'lW: fuU rep(lru mUll bot nltd pursUUIt to t 7. 
~ Cb.i.ltlii propouj currently befor~ the Sroate, S, 1564, bal, unfOrtunately, abaDdoacd 
Ih<:: two-Oer tlCdlllutue· 

$5 The ttlfemolds m tb~ Kennedy·SUffOfd bitl. S. t 1a~, did !lO' a.dequatdy nllco;i ~ 
pI'~don thllt 1M! lower threshold 1~e1 .\rtollld :sene iIU • fmc41!niIl.g medwUsm tlW 
e~minaw; urn:ue.~= OI!. orpnkatiom wi(lduadll!qt.la!t r~es.tll maintain ~---i" 
~ T($:Qf4t af the ~Dd tia". 111 (he ~y Stafford bill. tlw thOn·(orm thr~ IS 
1Ucim't.hau tbf 'malo; ti..dlIDld adopted by 1M $<:n:min 1976, and llie k1111...form ~ 
bkWnlr I!wlwUns1e~amsiiIem1byUteJf~in 191a, Compcon5.lnS f~ 
US 1:'Onm:u} with s,:un I J{.XZ) H2 cUnlacui; ~s. !1a5 f ~(bXl) tCM~ 
wrta klblm:$:tA boon or two em~ wM lobby 12 hoon t¥'h} witJt. H.R•.u9S § 3(a,l(2} 
(tSl'.OO JJ1d one employee who !o~ U daY' N two ~ who lobby - Ib)'$ 
~~ ~~. 

+ 
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together the advantage gained by the use of the two-{ier system is 
red~lccd. 

Thus, a two-tier system represents tlte most effective activity tes.t 
of those which have been proposed. It would appear to overcome 
the weaknesses: of the principal purpose test and cover the major 
lobbying effortS which influence congressional decisions. By 
employing distinct lower and higher thresholds it will elimiJlate 
most of the objections to the recordkeeping and reporting re
quirements. while Jurthering the statute's broader objective of 
providing for dll.closure of all significant lobbying aClivity.H 

B. COllSritu/ional ConstTaints 

1. The Constitutional Problem 

In responding to the weaknesses of current federal lobbying 
legislation, the reform proposals of the Ninety-sixth Congress 
would extend disclosure beyond the limits of the 1946 Act and its 
interpretation in United Stales v. Harriss. j' Since the Harriss court 
read the 1946 Act narrowly to avoid holding it unconstitutional, II 
the ","roposed bills extending the AI."t could encounter constitu
[ianai chaUenge. 

Two separate aspects of the new legislation may impose burdens 
on the exercise of the First Amendment rights of free speech. peti
lion, and association. The disciosute provisions themselves pro
__'ide the first burdens. By requiring that contributors' names and 
amounts be disclosed.!9 the proposals would open up to public 
view heretofore private asrociations. The possibility or such 
disclosure could inhibit a person from associating with an 
organization that advocates an unpopular cause. Similarly. by fe" 
Quiring that the subject matter of lobbying communicati.ons be 
revealed,'t the current bills may inhibit the free flow of ideas on 

'6 Undtt eM tw~r ~)'1I.em. tbe "rme.(heo{rueshold" wluliOtl to (he unn~ty 
fe'OOldketpillC problem entails IC$lI (If 11. ".erifict of rqul.tory cfftctivl;Ildi tIw1 dOtiS a 
su,pnbr",hotd ~~;«tm. Lobbyists wbo fall JUJI IInder the hr.lItf threshold in (tie Iwo-tier
lj)(rot still mlJ$( fde thf ilion (QfIU, III rontr.,!, klbbyim wfu:> fall j\l;;l urukr the rai.wd 
tb.r~ ,II" :WIlliHhrl!:lho1d symm do not rtpart 11110. 

S1 )41 US. 612 {1~7); su OO{~ 16 to:U.oo KmmjWlrln& tl:.rt 4f11W. 
51 M1 U.S. 1<1 W-l6. 
$9 Bff. i.,.. HJI.. ~79S 14(b)();. ThccummIHQ'\I$tva'lion, H.R. 419".'=~d 

!his rl\$tlonli¢ «:qllirement, I 0. ' 
fA) Sttt, l!.C.. HJI'.. 419S I6(l)X!i). 
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public issues. especially those which are sensitive. and may caUSe 
concerned individuals to refrain from expressing their views to 
their elected !1!preseDtalives. 

The second possible infringement of Firs! Amendment rights 
results from tbe recordkeeping and reporting obligations unposed 
by the bills, For an organization that is sma" or poorly funded, 
these duties may place a severe strain on the group's ability to p1.U'~ 
sue its interests in the political arena. Unable to compJy with the 
legislation's requirements without considerable hardship. such an 
organization may simply fotego its right to contact government of
ficials .• 1 

An examination of the constitutional issues raised by disclru:ure 
of dire<:t lobbying must rest in large part upon (wo authOrities: the 
1954 Supreme Court decision in Harriss. which upheld the CUrrent 

disclosure provisions, and the J976 decision of the Court in 
Buckley v, Va/e.o,·i whio::b o::onsidered the constitutionality of the 
Federal Eln::tion Campaign Act of 1971. as amended up to 1974," 
Since the reporting and disclosure requirements of the Federal 
Election Campaign Act are similar to tbose of the proposed lobby. 
ing disclosure legislation, and since the two acts touch identical 
First Amendmem rights in serving similar government interests, a 
constitutiona1 discussion must rely heavily upon the fJuckley deci· 
sion." 

6] In Fin:! N;WMa1 Bank uf btun .... BeUo>t1;, 435 U.S. 165 (1973). lbe COlIn. ru!Ud 
tba.c tb~ im-~ protl!(tiom <;If tM Mrs! Amendmrnt uu,mftillO bl4lness CllUpQmiom 
and moo a.rtifl~1lJ1 .entities cnn wrum: Ib~ spe«h d<)C$ no! pertain ~itl'!ctJy to the ~urpn· 
ti$O'~ bwil":!L!!- illl¢tHts.!d. 111 nR..86. To tm exk1\t thlt!: r«or~keq!in3 burocru prob;ibil 
an orpniutiOIl fromlobbyW.I. tltmt I.m~ lWV Ullrill.l~ in<.lhidu.tl urocialion ft)t 
tM pl,lf$Kne of""~ ";~i"u. U) ~er" 

6~ 414 U.S. 1 {l916} (per curiam). 
6J PlitL L No.. 92.21S, 36 SIal. 3 {l912} (~odirled in tufl¢ted UClh;ms of J, I"" 

U.S.C.). (f$1t11Wlldftl by Fr:dmIl Elttti;m Campaip An AmtfIdrt:leIlU of 1914, Pub. L. 1'19. 
\13-443, sa: Stat, 1263 IIfI:141 (oodlfied in iK:aurred stet",") (I[ 2, $. Ia. Ui. 41 U..s.c.J 
(lu;rrinafttf cited 115 1974 ("".alI'Ipaign Act). TM A.t wU a=llded aeam in 1m .nd 19$0. 
Sf\!' Campaign Act, JUPF<11l0tf I. 

M The baSk lobbYing disdosw:en:qulttmcnt I1Wrwl.l $~ ill HdI"rW bllf 1m pda. 
dpal purpose 1m i!lfPOled by l!t~ r:wrt. sa' texl a.coompa.nying note 19 supnI. problbtt- _. 
means tlul HtmUS i~ not OOlllmlltllf: !II the e.p.1lru:t«l ~ of dlKloJlJJo. Thi$ NW: 
ItmUUff Ih.r ... \:011'1, 11'1 jo~nt d'Ht)Il:uJlulil.',\alily 01 !tu: pWpo~ed IfJi$%ltion, ..ouI<1 rely 
Iotpou 8w:i;tty. It n Il(lf( 1;l:KCna:iYat/k, hl;rwev«, tIutt a (l)Uf1 would /:On<:tUI\k that dM
J<W=ImCtuaJ imttcm wtn.:b juuify disdO$lltt in a poliri~ .::mIpaijn Itfvt t diffmlll 
~glu than thOK whieh juuify!\ [obbyin, dk.::!Olu(t lalll. III vi", Ilf the COWI'J r~ 
lion of lh~ imponance ot diKlvtin,llobbl'ing.$«. t.,., Un:lted Still"'" v. Harri", ).II? U.s. 
a! 62.S, II u mt:l(t likely that • .:OUtt....m1d Sl1C$S rhe similarioo!ll!hn limn the di(ft:tSft.,... 
bet"\IIftTI tbe !W"ern1nmtal i:m~_' in rquhui"$ the llro lUGS. ~ 
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While HIJrriss and Buckley are the most direct precedents. the 
Supreme Court has recognized generally that the compelled 
disclosure or information about an organiUltion's participants 
may seriously infrinie a right of association protected by the FIrst 
Amendmen1.u Observing that "Ie)ffective advocacy of both 
public and private points of view, particularly controversial ones. 
is undeniably enham:ed by group association,"'" the Court has 
found a vital connection between the ability to associate and the 
effective expRssion 0' ideas, Accordingly, (he Court has held thal 
the First Amendment proh:cts fhe right of association.61 At the 
same time. the Court has noted that compelled disclosure of infor
mation about the participants of a group or association may sub· 
ject unpopuiar groups or causes and their supporters to ostracism 
and recriminalion.H Thus compelled disclosure may itself be a 
re~lriction on freedom of association and, concomitantly. of free 
speech and petition. 

Yet the Court has recognized that there exist some government 
interests sufficient 10 justify those intrusions upon rights of 
association and speech," Nevertheless, it is only when a govem

os Urul!lllllll ex m, ~UliotI ... , NAACP. )66 U.S. 2<j) U%l/(upllokling Itmpotllry 
>!IjuoCtton ...!t',;:h teI1r~ed rnfor=l;1\l Df astatut~ r.:q"irill,~m;un IIOtl'Plofil ore'''lu· 
tltxl4l<l rue rn~hip fuU.I;5II~ll<lP v. Tucker, 364 U.s. 419 (1960) (invtlidatilll Ark&ll
Sljl \~'(U\C wM:h oomptilod Ic:adlcni to dW:lou ;ill of thdr ~ational affil'"t'ml1 
",.!.hill th~ precedma: five yean); Talky .... California, 362 tJ S" 6013%0) (re~~ l:ilnvk· 
[i<:m ~ co Qrd:nance oanrung the lti!.lnoodOf( of band bilk Ihar. did Il(li ~ Ik lmll~ 
and add~ (If Ihf a"mot, prinI«.!UlcI fipllIlSQt); Bales .... Cil, of I"ult Rooi:k.161 U.S. 516 
!l96O) {overlUftullj am.~o under mllllili:ipal ordinance whlclt m;1I~ o~wtiom 
Op:ratl"8 whhlllihe mnnlcipal!!)1 to file finalKllll 'Ult~m.eIlU Itwwlng the IlalIIc.I of aU their 
(l)Q(fibworl :u ill incidmt 0( .. liotnK 1;U Of( ~sonl cnpWll5 i1I businCSfi ...ithin 
mllNnpal timiut.NAACP v. Alabitm&.151 U.S. 449 (19$BHW'tnm, r;i~i1 con(c-rnpt iuds
"'""II ~ the NAACP fw r~ 10 dooo"'t$ membmhlp IisI); (j,b$Of(~. flcrn1a 
Uii:;u.tive Invl$i,ation CommitiU. m U.S. $l'!i mn.H ~Te.ie<:tillll eff(1fl of Flo{i6a 
~hI1t II> obta.in I~ NAACP memht-nh.., !isn In co~loQ wM in"miprion Qf 
Commllmst aaivitlnl. 

66 NAACP~. Abbama. 3S1 U.S, 449, MiO(l9SB). 
67 BI,;lIer v. V~. 424 U.S, LIS (l'»6) \Pff (uriam} (,"[r«il<m1 of ~ia~j01( \$ a 

'buic «I<luullU!.mat freedom' . ~. lhlIl is 'do:ldy allIed 10 frffiWm of spe«b ""d [1t}:II ~, 
.!tdl.lik~ frenptt(!h, lies lU tilt fmllld4tlOn of a ft«..oc:m,' "~I; St/l I1bc Elrod v, Bo:tm, 

. • .f2'ilJ.S. )47 (1;116)1 Q,osim·v:WtiOda,~419 U,5. '11 (f97j.);. J(u,~ V. P~rtiik6~414 U.S. 
i1 H91J); NAACP ¥. Hnltotl. 371 V,S. 415 (1%3). 

611 II> Buckky, the Cuut( &!Sated (htt paM«: ditclo~\Ir¢ Q( oontribl,.ttOfl "l'IUy .• , t~· 
~ t:"OuU"ibttton III ha.rtUment Of «"tllliaW:m. " ilU U.S. &1 68. The CQVrI hal nOI drawn a 
c"-tint"tio!l bd-.-n d.\sdo$\Ift ofmml~ !ish and d~cf rolluiblottol1l.!d. at t6. 

69 Su, .. g" B\I,;,fey v. Val,"", 424 U.S. 1 (l916) (ptr nlriamJ; United. Stittt$ Civil Sc-r
riI:e Cooun'll v. National Au'll of i..eI;ler Carriers. 413 U.S. 548, S~1 (L97J): C«nmll1lW 
PlHty v. 5I1bH'T&'V\': Activlliel: CbmId B(I., )61 U.S. I (1961). 

Ptmeuur Tri~'s 1I.....1y:si5 ilf the Suprtrne Court dfci.imu in [hi: Fm:t Ameadmmt &It.iII 

http:association.61
http:in<.lhidu.tl
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ment interest is compelling thai the Supreme Court has upheld 
such an infringement. rll- In addition. the Court has established t(:_ 

quirements to govern the means chosen to further the government 
interest: (t) a substantial relation must exist between the govern~ 
ment interest asserted and the means chosen to further that in. 
terest;)) (2) there must be no less restrictive alternative means (If 

tm..lny<5 I: ''tWQ lrilck" mach::!. II\; trnct one.llOVt~ijment lI«IM i~ directly limed III tI!.t 
"oommllllkillli~ impact" (If (ftc spo:.d,. Tht COIotrt. in ,cnsi,jerillll tran om in. 
!~. will Mid tIl¢ <qpli&tHllI ul>C(!n)(itlltioml "u~ Iht go.-~ sI:taw$ thu 
UK nteUq~ bc:ine: ll!ppif=ed p<»C1 it 'de&:' l!.!ld present daIlell"'.' ronstitUUl$ llkf:ilJllaJ.O:l) 
falsthooo, or mhrrwilt taUs on tht ~l1'ld sid¢ of tint of 1M lines the CO~n Iw 
drawn to dininglli,h ttl<.l'l<' ".,prlWi'lt: a.:t! p(;vilClled by tm f"tnt ~t"'dJl\ent [rcom ~ 
open to ._.1'11. reaulatioo witII CIlIy minlllUl ~~ $CTUtiny," L. TtJu 
AMfRlCAN CowsttnmOHM.. l..AW sn (1917). Govmuntnt aa;on in ttacl two it ailned ~ 
lite "nuntommunicaliv" Unp.1;cC· (If .., ltd and thus un!y inditW.ly infrin5cs projl;cted 
wmmunica!wn"10 this lrad, 1M COM $Irik1:$lI ~t b(t,.t>enlht vat\t¢$ of freedu:raot 
¢xpresion !I1I<i lIM ,OY<:1'nmomt', mlel'W-l ill tquJatms 11M- lItf..tty, with the c.o..m 
uph(lldina It= f~l.Iulon '';0 lou, as. it ibn not umluly ~a dlt now o( infOf"llWittl 
tM ide:u." fd. l.ohbying discknllr" l.,gislation, of ~1Irn:. f"'_nI3 the pouibilily of :lOlll. 
dif«:I: mfrinJem~llIf Fin! ~nt Til-bK 

Trlb.($ Iw<)-lracl ~rsil- provides .. Uldlll \001 in analyzinl- tM dlnitlaiolU brtwem 
direcl atlll indiua mmngunmu, UUfortlllf4lely, tt= Supmm Coutt has 001 tmploy;:d!he 
tec:hcique with (M clarity lb.u Tribe ~1I"tsn. Tri~ tW\iC$lhai in track om, tile Q>un will 
requm: 1M $howll1' of a com$XllinJ; «lit' inlere5.t 'IUd will in5is11hal ttll:tt Jxa d<nell¢UJs 
between !rOO, and meant tl\tmlaih a $l1Iitllte "'hid! is narwwly dr:ll~. y« the Court hu 
Wldl adoptfd It. iWlillar ICSU tillite conten oflrxit tW infril11!:1ftron. SN. t.t.. N'uoa~, 
AdrnlninralOfofGrn'l So;'Vlt:!!$, 43J u.s. 42$ (917); Elrod v. Buws, 42:1 U.S, U7 (1916); 
Bud:Jey v. Vdeo. 4.U U.S. I (19'1-6) fpe- (Wiam); Shello!! v. Tutk.er.164 U.S. 47!;(1-. 
AI the same time. Illto bll.l.a.rlcin& teJl Trihe W"dltS in 1M (rad; \ wo "Ollten elJlCt$l'J. at I!:U 
impijcill". ia the C'.QUI'\ '1 tlad;:cme decisions. ~ t.6., IkIduc:y v, Valeo. 4Z4 U.S. 111116) 
(pcf ruriam); Civil S¢rvIce o.unm'n v. National An'll of Lenu C;urien, 4.1) U.s. !4 
(1913). Indeed, bal.mcilll! i1 the lesl ernpW!(td by the COlin ill e:hhft !l1l<:l. III cues o.f in
direct infrilllemem. tht Coun ,oes th~ milch of 1M an&lysis fo.f dUed ft$trlJ.llU bl:lI 
vilim&l.dy ~ 1M Sl.:ul:i·~ AUm-ed Wet¢$! . 
4iff~ bctwcm diced ....... indmxt ~ 
lollS!, (he Colin U!il\IN to tbe Finl 
t-f,. N;"';'11 v. Adminilaah» of(l AmClld= 

d4iIn '''M cleatly mn~ed by 9fOlll;QCed try tilt 
Act"); Elrod v. 8ur:!u-, 427 U.S. "'pl"o.vitir>d by 1M m«nJ must 

'. 
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fUl1hering the government's interest.· t or, alternatively, the reach 
of the means must not be over-broad/J 

2" The Govemmenl Interest in Lobbying Reform 

The decisions in Harriss and Buckley illustrate the analysis 
which tbe Court has employed in consid(!nng cases of First 
Ameudment infringement. In those decisions, the Court rejected 
constitutional chaUtnges to disclosure requirements whefe the 
asserted government interests involved the protection of the 
politicai process. Upbolding the current lobbying disclosure law 
tbrough a narrow reading of the Act, the Harriss Coue;; validated 
the strong government interest in helping dectcd representatives 
-evaluate the pressures to which they are subjected, to It found [his 
..vital national interest"?! sufficient to offset any possible iudire-ct 

12 See. t,g, Illioois EltQioM B.d. v. ~ WOlken Panr. 440 U.S. 17), lJ5 011'/'9); 
N~O<1 v. Mminimill!ot of Gen'l s.em..u, .oil) U.S. 425, 467 (1'#11)-; Elroo y. Bums, 421 
lLS.147, 36) tJ916); NAACP ... Butum, HI U.S. 4'S, 43) (J\l(l1); She/'tlll v. Tun.. , J~ 
U.s, 479. 4!;oJ (196O);:>ft /lito KIIS1)U v. PUlItikf!$, 414 U.S. ~l, ~9 (1973) and Dunn ... 
IIh;rtl1itmll,4Cj U.s. 33l"l. 3H tl97:l), j,,,ohl-ne a wtll!ar slarutatc ill 3 .:ase ¢f ,Ji,,,,-1 in. 
frill,emelle 

1) Sn, t.g.. BiKkley v. VaIeo, 424 \,"$. I. 68,74 (916) (pc'! CIlriam). Tbeff i,!lO dear 
distihaitm l:Ir:t.._ kul reurktwemtam itlll;! oVo:<tn-~h an;d~. F'CQ".:mly.II!.tCOult 
t«1lU to. be dit~"uMin8 It\(! ~ o;ln~;r.Jl\TltIlon wtille willie difftftfl( ~, fl"f SU 
~1$IDI1 in [" 'hllaE.. AAUK:A~ CONSITfUrIDSAI lJ.w 110-24 (l91'i}. Ptcf=or Tti~ 
~!ly aplaim t~ ovubI"CI\,Jrn dOCtrine III follows; "1I\'l\TbmlOkh anaiyfi.1 (Jrdinanly 
rompare. the .TuUuuu;)l litMt ddllliq bll.niened aoo unburdened tondll.l;l ...-ith 1M: ~I 
linr l?l'cifrins aaivilte$ protected IMId U1lproleclo:d by the f..~ ;alMmimenl; if tht _Ulan< 
lin~ ,:tdIlQQ co"llldllCt whi~ {he J"dki:t! bm: prot«l1I. m.: ~!u«t il o-verb:i"oa;:l," Id.:IT 110. 
YCl mel! an aami!l4tioo "" In <:freel, 4. c.:.widerliOOr. of whether the $l.UtItt is drafted III the 
kw leltricti~e WIly. Sn: id. at .12: Brt:ladrki; v. Q~bboma. 413 U.S 601 {l973}. S« ,,/:r.o 
~, l.1<lOf IPustk M~ II!Id th~ FlfS( Atmndrnent, 78 Y AI.£ LJ. <164 \1%9); Not~. l1re 
flm Amt~1 Ooubttadlh Dofflw. n H"fl.v. L REI', S44 il9'10). FunhenMNt, 
~.:ttl [<Ut\t dc:t:i.i..,1U iDdieate that th<: Coun is adudq !he in"tp()rl3.0.O! ot tM o-v«
~rl'lld!h """,,ly$~, _. 11'.,(" Bmtky «. VaIieo,414 U.S. I itcd Broadrick v. Otblloma. 41.1 
0.:&.001. while rttalnin&!lmle v\lality in the! leut nstricti." muns !es.t, ~ ("t., Nuo.n v. 
.\dfllini.'lrator dC'oen"j Suv;~, 4H U.S. 41.'! (!9:17) (dina); KUi$p¢f v. Ptmrik"es, 4.l4 {,IS. 
~I 0973). 

'" 341 U,S. al 62!l,U;, TIle Court Jtated; 
~~-c!illY lq:i$lativt' ~,ies lI.I"~ such IhllU Individ"Al member;!; of Ceo

'..,."~ ~not be e~pe(:!N-to '~~plQ~ 1hT"i1lyiiaG p:iirures to "'-h.kh-d~1' aii"
!~l" tubjected. Yel full ruIl"",lfu:t of (M Amml:.iUl i:I::d <;)( pwem:lleCI !)or 
tlected ~n~ IQ no 1!nt.U a~lIt 00 f!leil' lIbility 10 Prop!!fly 
(VanUIlC ~1Idl PfC:UU!es. Otbl!:r'<ri&e W ¥Oio;: of lb.~ ~ c:::a, an tOO tasity be 
1l1'Q\lrned O<)! by Ille vnice uf SPf'Ciai interIMI groups ":I«'king fa~(m"" trulmeru 
WI:tik muq1m'adinl ill prropollmu of 1M public wuI. 1"tU$ it the evil wtUdl the 
Lcbb)'in, Act _ ~ u> IteIfI p~. 

td. 2.1 6-J~. 
lS Jd. III 626. 

http:vilim&l.dy
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FirSL Amendment infringement resulting from the s-tatnte. In 
Buckley. the Court examined the constitutionality of Federal Elec
tion Campaign Act requirements which compelled disdosure of 
the names and addresses of contributors to political parties." The 
Court acknowledged that these requirements could burden the 
right of association. but it beld mat the infringement was 
outweighed by three government interests that the requirements 
fUrthered: 

First, disclosure provides the electorate with information "as 
to where poliili:al campaign l.OO1leY comes from and how it is 
Spelu by tbe candidate" in order to aid the voters in evaluating 
those who seek federal office ..• , 

Second. disclosure requirements deter actual corruption and 
avoid tbe appea:ran~ of romtption by exPOsing targe contribu
tions and c:tlpenditures to the light of pubticitY ' , •. 

Third, .•. rerordkeeping, reponing, and disclosure re
quiremenu are an essential means of ,gathering the data 
necessary to detect violations of the contribution limitations 

" 
New It>bbying disclosure legislation furthers similar government 

interests and advances related interests which the Court has 
recognized in other contextS. First. the reporting and disclosure 
provisions fOSler a strong government interest in enabling 
representatives to make more rational decisions in the public in
terest. Helping legislal0rs separate private pressure from the public 
interest is. as Harriss Mled, necessary for "full realization of the 
American ideal of government by elected representatives, "7t 

Similarly. Harriss's acceptance of the government's interest in 
disclosing "who is being hired, who. is putting up the money. and 
how much,"'· parallels Buckley's emphasis on the electorate's 
need to know "where political campaign money comes from and 
how it is spent."" In essence, lobbying disclosure serves both 
funclions. While it helps legislators decide issues, it also fw;i1i:ate5 
the public's evaJuation of its representatives, enabling the public to 

15 424 U.S. at ID-68. 
n Jd. ~ 66-6&. 
18 :J41 U.s. at 625_ 
19 ld. 
80 424 US. at 66. 

~ 
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examine political de(:isions in light Qfthe efforts made to influence 
those decisions. 

Second, lobbying disclosure advances a strong government in
terest in avoiding corruption or the appearance of corruption in 
the processes of government.'1 Lobbying disclosure. like the cam· 
paign contribution disclosure. may "discourage those who would 
use money for improper purposes. HI; At the same time, the ex
posure provided by the legis,lation would tend to remove even the 
appearance of impdJpriety in efforts to affect government deci
sions. 

A third interest, preserving the individual citizen's confidence in 
government, also emerges from the reporting and disclosure re
quirements. In a challenge to the Hatch Act's prohibition against 
,active involvement by f¢cieral employees in politkall;:ampaigns. 11 

tbe Supreme Court noted the imporumce Qf public confidence in 
the system of representative government and found this a su~fj
ciently important go~rnment interest to help offset the First 
Amendment infringement inherent in the Hatl;:h Act's limita
tions. " 

Finally, the lobbying reform legislation furthers a more general, 
often recognized, interest in protecting the effective functioning of 
government prOcesses. In a sense, this interest is simply a com· 
posite of the others, raised to a higher level of generalilY, Main
taining public confidence, preserving the processes of government 
from corruption, enabling the electorate better to evaluate the per
formances of their representatives, and assisting those represen
tatives in sorting Out the myriad pressures to which they are sub
ject - each a legilimate interest in its own right - combine in this 
much more fundamental object or government concern. In a vari· 
ety of contexts the Court has validated the legitimacy of ~his 

U Fim Natl Sank of Bow.m v. Bcllmti. 4$$ U.S. 165 091&); Budl.,w "'. Vaieo• .tl.t 
us. 1 (1916) (per rerlam); llniler.l SWC)Onl St1nkt CO<!:'Im'n IV, Nl!tit;.ma,i Au'n of Utter 

- Camel'), 41$ U.s. ~48, ~ U911); United Si:a~ v~HlIrnSl. 3" I),s. 612 {l9$4fBur: 
fOOcm. &- ClinMn Y. United S'l:llle$. :?XI u.s. 514 (I4J4J. 

11 Buckley v. Vaieo,424 U.S. at 61. 
U S u.s.C. f 7l24(4) {l916}. 
14 Ulli«;d SUtaChil ~Ccmm'n v. NlIuOMI A$$'II (l( tt'tltr Cmim. 4U US. 

l4t. ~65 OW3); ~ qbo Fltu Nal'! B4nl (If Ikhtm. v. Bo::llrnti, 43$ l..LS. 76S. 789 (f91S) 
(diual_ 

http:politkall;:ampaigns.11
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justification for government encroachment on First Amendment 
ri$hts.·' 

8' The p<;tWcr ()f Consr<;:n or the ~(atcs 10 prOf~HIu: integrity ofgo~rnm¢m.al procc:un 
has Ix-en recOjllllu:ed in a variel), of <:OtI1U1.$. In Burroup... &: Cannoll v. United SaIt$.:!'\In 
U.s, Slot (liilA) iupholdlll, F~eral Ccm;pt; PrKIi<;e'l ACL), tht Coon owl 1M Yi~ 
chan\f:~[ of (lie dectiOll 01 1M PreWknl 10 the pOlitical ~)'$(em IIlld upheld Cona;reu' 
lX'W1lf to reJ'llute mch ..... eh:cth;~n_ The~ !he Coun as&ened that COl1gres.1 po~ the 
"pow:r ~ual to pr=nre Ihe dQarumnts and iIUtilutions of W p;mnal tm'ern/t;tIU 

rrom ImplJutu,"t ox dcsl>uctl!m. wlldJm thrt3l\'ll1\'d h¥ rot« or tmntp1ioD." ld. ;It '"",. 
Lik~, in CommUnUl Party v. Sli-tweni~ A<::tiwititiCQnlroi ad.• 361 U.s. I i!9!tIj.11!t 
Cmm aIIknO'l>'1l!dgnllht """leDtc of;ll compd!ina: inlerttl in proI:cttinilM "btt fll!lCl.ion.
in, of out nlliorud insIinruom," Id. III 91. 

lit Unikd Pet>. Wt'll'klU~ of America~. Mif~hell. 3)1) u.s. 1.5 {l941}. 1M Conn vpbtid 
Iht Hatcll Mt', mtrittiQtllQll the paiilb:alleti'oitiN of 1a...rn:1Wlttmp~ecs.ltatinltlqt 
Clmgre» hill< lbc P<J"'<1:Z 10 "prOI«~ 1\ oemO<:!1!tK society ~ tlw 511Pp<JSed e\'!1 of 
p¢!hkal pW~'1ship ~')' cbJ$lf1ed empkoyeN 3f ~n~.·· ld. "I %. MQ'f~, ~[(jo) 
4ectan:: dUll lb.: preH:il1l ~ ('I'iu iff politH:a! .rolrity llU bc:yQnd tl2 ;'IIlwu of Com
~ to rfdrn> ..mUd U:aw tM natiOIlImpq\CnI lodesl ... ith ... bal many .rinttre ICeD bditw 
i! a llWwaltinelll 10 the drmo<;rlllic ~yttmL" IlL at 99. Tht Court "u:n.htsitatingly" U· 
fltt'M<! MIN:itdt in 1)n!(bj Stala Civil Stf"~ <;:omm'n v. NariolUl Ass'o of len« Cat_ 
otn, 4U U.s. $4Il, j!6{l91J). ill FJroo 11. Burns,. 4:rl U.S. 341 {1916}. tlIt Court, ~t;> 
j~I~ $t3u" \ $im that ~u~ diunmalt <I~ cruci&! to >he hcaltb of the t~ 
$l'uelll, <lck_~ lhat "!p~rvatKm ()(thc~n:~U~lIII inttU:il 
prOltctwm cf ",bkh may in Slime wtan« jQttify IimitatiolU of f'tw Amt:rtdmem 
(~,"ld. III 361. Ste#w riO! Nat'l &nkcftlos;on ". Belloni, 415 U,S. 765. 7M 
(1918}tdictai: N'uMv. AdmilliW-aIOCof Qen1 ~."33 u.s. W. 447 {19i7}, qwX'.!If 
Commumu Pany v. Sub"'¢mv, A(1:i11il;"~ amtrcl Bd .• 3671.1.$, J{ 97; 8uekky ... VIko. 
4:4 IJ S. L 66 {l97(;) tper <:nrlam); Unit.td Stlll{o$ ,,_ tturi~, 341 U,S. 61l, 625·U; (1'»1). 


On lhtother bami, the Coun hal boeell rl11K'1JbU to fled <lilUffu:ient!y important $We\;&

mm ill aI'tU rdiltin& to ifll<l:r polItical mlJltffl, Coosin~ ... WiJcd2. 419 U.s. 4n, 411.91 

(I\l1S) {rtj«:ting Uatt actroo to J'fOl«1 ri«I(>!ti pr~ where lila! lCtion !;Ol:Iructed.nth 

tl.lhl of IWlllieal ;UiKKUIl:K>n •• ttpr~ in pro«d~ of the natlQJUl) Dcmaen~~ puty 

for th(' tci«tion (If ~tIl.tiIll!. dtkgalni: Kw.pe:r ". PlIOI.ikn, 41411.5. ~l, ~I (I\I11) 

(I't'j~l, on lnl$l dl'Ulk tnI'31U ,round!, 1Wt int!1'~ in V'~nl:!nl pOtitiea1 .~.. 

by mcanJ of iUl d«:tion lla~lIte ....uk~ prrwtl~i~ a penon from OQI;"J in tht: pcitEwyof I 

--".,--, -"_•... , he had VOted Ir; t~ primary "f IU'IY other party within tht: pucedint 2J 


IlIIl ~', Q.bodts, 393 t) S. 23, 31·33 (1963) (fm4illlli co oornpdlina .w~ Ia. 

ind«:tiun ta.....hlch!tQulres a runo< partyw obtain prtitious ~E&ned byq~rml rfte. 


••• • - ptrMlt of tile nounbel' of ~..nots «~t illlhe precedinB gubernatorial eJe,;. 

4111-44 (1963) (stat( W<le'rdt ill r~s:uJ.atl!l1 tradi· 


:and chamPllrty 4Qes oot justiry SWIIU: 

inlh<; ~onl~1 of NAACP objel;tivd, 

equal p,met;uon and Fi~t AmendDlCl1l 
ad:lIowledsw a ~trong 5~C inlcresr in pI'O" 

~orcr Y. BroWII, 41' U.S. 124 (I974) 
andidat(! 10 ~ on the balIoI U I 
\0 tbe ballot): American Party of 

h...c ...:lIed at. ---.. -'-- 
for its 

~. 

ntlmln.tin. proceu); 
prev¢l'l1ma interparty 
nnwe ¥. Fortron, 400 
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3. The Means Available to Proponents of 
Lobbying Reform 

The Court's First Amendment de'l;isions have required more 
than the mere existence of a strong: government interest to offset 
the infringement of protected rights. Rather, they have required 
that the means selected to further those interests bear a "substan· 
ttal relation"u to the interest and that the means selected be the 
lust restrictive meth6d of tarrying out the government's asserted 
justification. f1 Thus in Bates v. Little Rack, H for example, the 
Court accepted the state's sssened interest in imposing ocrupa
tionallicense taxes, but the Court found that the state's means, a 
requirement that NAACP membership lists be disclosed. lacked 
any substantial relation to tbe state's legitimate goal. Similarly. in 
Kusper v. Poruikes. It the Court acknowledged a legitimate state 
interest tn preventing "raiding" of one politkal party by another. 
bUf found that the device the state employed to prevent raiding 
was not the ieast "drastic" means of doing 50." 

On\':e again, the analysis adopled by the Court in Buckley is 
closely analogous to that which the Court should employ for lob· 
bying. In Buckley, the Court found a "substantial relation" be
tween tbe government interest and the information required to be 
disclosed," Because of the close similarity between the interests 
and disclosures at issue in Buckley and those present in lobbying 
legislation, tbe reasoning and conclusions of the Court in Buckl~y 
have compelling force in the lobbying context. 

By its very nature, the means employed by the proposed statutes 
- disclosure - diminish tbe danger of secret influence; such ex
pOSUre makes it easier for legislators and decisiomnakers to resist 
undue or unethical pressure directed toward potential government 

~:r.ndidalel), Bill ~tt ubin ... While, 41.1 U.S, 109 (914) (invajldJ.llng u!;eofQualltyinll fee, 
...ilh6ul mort, IU Il'IclUU of pUlIuma lq,itimate lnteftsl in t:Olltro;>lIing 1M lrogtll of 1m: 
ballot); Bullock Y. Ca.n:cr. 41H U,S. 134 U971J (rej«1lna larte tll1nl ffC5 U oe<:es$a:t)' f()r 

_PfOlo:ctinJ inteJrily of political ptOCe$$); Dunn y. Btu.mllcin, 40~ U.s. nO (1911) lin-
'illidJuinl SUlle ont·yur resi<ltn« requirement u \I!ltICttS~ (0 ru:hioiwe compcllinl "ale 
Inlcre:;l in preYCTllin, fraud in t.lettion ~s). 

U. Buckley v. VIko, 424 U,S. I, 641l91J!) (per aWlIII). 

011 ~ note 13.tn6 ~pU!yirtl tom $.llJH'O. 

" 361 U.S. H6, $14<1J (196(;). 

W 414 U.s. 31 (913). 

\i() fI1. a~ ill (Ku.l;'l'I' vtamined II rliM.:t i&frin*~ nli fll'lt J.!Xlendmml ri&hLl). 

'II 424 U.S. at M. Thill Coun oondudtd Ih.tl: the .mclQ~urlll tequi.mnenn "d!rtttl1 ~ 
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action, U Armed with the information disclosure provides. the 
legislator becomes better able to weigh the varying views designed 
to influence his decision and to act more rationally in the public in~ 
lcrest," Once these influences are exposed. the public also can 
weigh the pressures upon dedsionmakers in light of the pUblic's 
own standards of performance. Bringing these formerly secret in. 
fluent':cs to light affords the public an opportunity to appreciate 
more fully [he constraints under which their officials work,'· In 
this way. the disclosures permit the public to observe the Coren: 
that help shape the polltical process and offer the possibility that 
the public will regain some confidence in that process. U 

Disclosure of lobbying activities is also the least restrictive 
means for pursuing the government's cumpelJing interests: in this 
area. It is important to nOle that the lobbying proposals in no way 
seek to limit or restrict lobbying - a much more drastic method of 
pursuins the government's gooh.H Indeed, it seems that the 
t~hnique of disclosure is the only way, short of direct limitation 
of lobbyi.ng activities, that lobbying can be prot«:ted yet opened. to 
public view. Similar reasoning appear!) to nave guided the Buckley 
Coun, which. noted in passing that the campaign contribution 
disclosure requirements "appear to be the least restrictive means 
of curbing the evils of campaign ignorance and corruption that 
Congress found to exisf. "'1 

As a coronary to the «least restrictive means" inquiry, tile 

qz S« 1977 H~ jil(!r/nv. $UpfO no\¢ J. I' 115 \uat=em of C~ <:auK). 
9) S« United SUm v. Harriu, 347 U.S. a.t W. 
~ Stot, t.~.. Fritz v. Gordon. 3J wash. 2d ,ns. 51:1 ?ZIl ')11 (l914)(upboJdlnl $Ui;aaeuI 

Slak lobbying dist'/o$uu 11lw~, 1'h¢ W .. "hiJ!gton SUPffm~ COUrt not«i WI d~1Il'¢t ptO'I'i
siam; ··may :>fl;>y,,1I: 1M dorcrar.ate with II nen:wfon unl¥ail.at:« penpeclivt rqr;udi_tbe 
rolc: thai m_r:md rmanciallnllllerw:e pill)' in gOYmutlC'hf dai<UllMtina·" M. III 310. 
!17 P.2d.at 931. 

~~ Sa-, ~.f', 197'!He",;'" Hwringh SllJ!'Q note J, ,t[ 1&4415 (wm:mCflt{l{ PlI.~ Oll.!rcm 
~~ Wau:Jt); id. It 15S {sta/!:menl of Common Cwse,.. /97$ Sf4>t4v'dt oj Ojf!riIJI 
CC11d.urr Htvrinp, S1iPl'II J1blt 3, ;ulOl'()S (1W¢tru:'tII of Rep. Winn). ' 

% Non< o( 1M: ~\ irnpc»do any limi;, on the amount of Icbbfl.!l$ ,lobbyiSl <!tIY 
dc. 'rbt:: It$i:lbtioJ! th~ diUm from the C..illfomiii Pob:kal Refonn Act of J91<1 (pused by 

- VOl". im"atiYfdllln<: 4, 1914), CAt.. Go", COM 11 8lfXlO ¢J _,.'IW¢$1 1916" wllk" Wilily 
t>rohibilt<! lnbby1su from m~kin, ~«mtributiol'lS to S!:altc.and.ldatH or(~m' 
riCiak. Tht C:rdlf<JJ:mt. Suprml<: Coun lound lhi, potdon of lba Uilllme in viola!klll oftbor 
rlfSllUlll:lldm>rntl1ttu of usociatiun. fl:ll:CoUft swed HUH IN: «*Ie ltlo¢ll.ll~ was 1161 ''dow
1)' df1i\Yfl" to lWllid unn~ infriogllmt,)I. 1bc Cow-I UN, hoW:t'\'CI, uphak! tbor 
sWule's «gH;I<1I1'on at\d f1!:ll(H1'n, fequ;r~mwtl;. A pnition for certJOrari ill the U.~, 
Supr¢m~ CoUll has 00nt fil!!tl on Ehe issut of c<mtribulio" prohlbitiQa. Qdif(llll2 Fall 
Polhkal Practices Comm'n v. Superior Coon, 1$ Cat J4 33, ~98 f'.Zd 46, 121 Cal. RpU. 
II" 11'1'19), /Ntilion forffTt. jiltd, 4lI U.S.i.. W. 146HJan. 12, 19W}. 

97 4Z4 U.S. 11.1 611. 
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Court frequently subjects the state's ta:hnique to an overbreadth 
analysis.u This analysis seeks to ascertain whetber the statute 1S 
sufficiently narrowly drawn to avoid undue restraints on the exer· 
dse ofpmtetted rights, The-state's method, though in furtherance 
of a legitimate state end. may nevertheless reacb too broadly. 
covering in its sweep the infringement of rights that are insuffi
ciently related to the state's goal. n 

The lobbying reform legislation employs a number of devices to 
restrict its sweep and lknit its infringement of protetted rights. The 
use of the two-tier tbreshold for triggering the reporting and 
disclosure requirements is a good example. As noted earlier. I~. the 
recorokeeping and reponing provisions could bring substamiaJ 
harm to small organizations. Yet becau$c these groups are small 
and their lobbying efforts <lre. presumably. likewise small, their 
irnpact on pubJic decisions wouJd also be ijmited. Consequently, 
the information sain.ed from them would not go far in advancing 
Ihe state's legitimate interest in disclosure. Should these groups be 
toVeted. the costs of infringement would probably UOt be 
outweighed by the benefits to be gained from the required record
keeping and disclosure. 

The Buckley Court rejected 3 somewhat sjrnilar overbreadth at. 
lack on campaign contribution disclosure reqUirements, There. the 
challengers asserted that the disclosure provisions were unronstitu· 
Ilonany overbroad in their appii;:;ation to minor parties and in
dividuals "because the governmental interest in [the disclosed I in~ 
formation is minimal and the danger of signirtcant infringement 
on First Amendment rightS is greatly increased, It! The Court, 
however. held that 011 the reeord before it "th¢ substantial public 
interest in disclosure identified by the leg.islative history of the Act 
outweighs the harm generally aUeged, ">0, 

The campaign Jaw considered in Buckley required political com~ 
minees to keep records for every contribution in excess of$IO.'~J 
FurthermQre, each individual or group that made contributions or 

1Ii _ nCM 73 and lIIccmlll"'lllrina ttxt ~ 
?J Stt Sroadrid: v, Oklabcnm, 413 u.s. 001 (!91J).
Un SU noto 5J tn 61 and ;accompanyillg l<:Jtt~, 
IOJ 42411.S. III €Ii. 
11)2 fd. at 11. 
103. 1'fl'4 C'.MDpailVl Act, nlP""'ru:>I~ 61. f MI2(b). Tb~minlm\lm i¢~tl for re<:ord~ 

il "!rim!!} iW. 2 U.S,C. t 432 (b) (1976), aumtmird by 1974 C;unp;aiJn Ar:1, lltpnt IWIC 
i) 
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expenditures mer SJoo in a calendar year W.a$ required to file a 
statement with the Federal E.lectioll Commission. 100 In challengina 
these provisions on overbreadth grounds, appellants asserted that 
the thresholds were set so low that only insignificant information 
would be disclosed and the amounts reported would be too low to 

bave a \:orrupting influence,101 
The Court found these assertions unpe:rsuasive. It required only 

that the threshold levels established by Congress be rational to pass 
overbreadth scrutiny. Heshtant to encroach on the legislative 
power, the Court declined to iOlerfere with the judgment of Con· 
gress in this complex legislative area. IN 

Given extensive congressional deliberations thus: far in the area 
of lobbying reform, whatever threshold for triggering lobbying 
disclosure ultimatelY emerges in the final biU wiH almost certainly 
.be demonstrably rational. Thus, any overbreadth challenge (0 that 

threshold is likely to fail. 
The definition of lobbying communication also offers the 

possibility of an overbreadth challenge. If Congress wert to reo 
quire disclosure of aU lobb),ing f:ommunications. the iegislatiQtl: 
could apply to areas of communication in which the government's 
interest in disclosure is not sufficiently strong to justify the m· 
fringement of First Amendment rights. Consequently, the variQU$ 

bills have fashioned a number of exemptions to strengthen the 
disdosure provisions against constitutiunal challenge and, as a 
matter of policy, to encourage communications whi.ch Congress 
feels are vital to its representative functions, 

One exemption is common to all of the proposals: The statute 
would not apply to "a communication by an individuaJ. acting 
solely un his own behalf, for redress of his pers.onal grievances or 
to express his own personal opinion. ,.'~t The constitutional prob
lems raised by mandatory disclosure are potentiallY the greatest 
when disclosure extends. 10 a private individual making a lobbying 

104 1914 Campaian A<:1, ,nqmr Ql)(t 63. Ii lIXI. Tht nticim= leI'f1 to! J'tPOflw,
rai:ml 1<;' USO in 19$0. CiIlllpaisn Att. sllJI¥# 1I0lt I. ~ 304(t) (10 lxoodiflQ(! lul u.s.C.1 

'J4{e}j. 
10$ 414 U.s, at !f2-U. 
10i1: Id. Slot IiIW Burttr!'s I~ ortht<'JIt<:f!lreadlh cblllltngc to ~ <:vouibll< 

tien «!lIne). itt. at ~30 tCongrw' f"lut~ to!ffip&t in flQe.mning)· 
un ~ ~.g., H.R. S518 t j(9)(A); H,lt .o9S § l(9(e). 
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(ommunication on his own behalf. Both the danger of re(rimina~ 
tion for the advOCl;lCY of private beliefs and lilt burdens of report
ing and recordkeeping have their greatest "chilling" effect in the 
conteKi of individual privatc'lobbying. By exempting the~ com
munications, the statute significantly narrows its intrusion upon 
constitutional rights. 'u Moreover. this exemption leaves un
touched the goals of lobbying disclosure. since rhe influence of a 
single individual actina solely on his own behalf is not, ex;::ept in 
special ;:ircumstances. likely to he substantial. 

Other exemptions narrowing the soope of {he statute include 
contacts by organizations composed purely of volunteers;1H com
munications made by the media as a part of regular press 
.-overage;'''' political aCtivities by national and state politicai par
ties'" (which are already subject to disclosure under the Federal 
Election Campaign Act};"J inquiries to congressmen that merely 
~k information and deal only with the existence or status of any 
issue;'!! communications between an organization and the elected 
representatives from the state in which the organization has in 

lOB Of eQl1l}(. ~IIW of I~ imur~lati04 (lflhe tliIID of a.ssociatlcn aM upnuion. 
rovrrateof YOUJI'$uay ~ill infringe IIpOO individtla! fiC!' ~~, but $I!d> lnfrillgmItAI n 
CCIl;il:trr&bly m<><e nm;IfQI[~ tbiln in I~tal""n IIw wU\lJd ~ indi'<idtud iobl:>yinl! pU l('. 

E,otlcndinr; dl~ eoVetlfC 10 OfSll1ljzauvn~ still rmts probkml of First Amt:ndnwm ri&lm of 
_>ciadon and lhe oTlllUlizah.:nU' 0_ Fim AIllerul.l:l'll:l1! riiobl$. S.., not~ 61 ntpfU. 

109 Mcst (If Ihe !)kin pt~ prolo:(ttd an W$lUIIUfion .;mn~ prtntty of 
v!)j~ rrom bemt requked 10 comply witb ,be disdolUre ~ by ff:':l1rictill, Ih~ 
defmnlOfl" or 1Jl orpnlwion IJ:I' a gro..tp '''''ludl hll.$ paid uffJ<:el$, dirlOaou or ~m~. <, 
Sr!-, t.th H.R. S79S f l(m; s. 179:5 f 3{il: 5, 20 ....6 f 3(10)t)t), Bill !iRS, 1$604 f 1{9); H.R. 
4193 f l!H». 

no $H, t.~.. H.R. 4395 ~ 2(9)(b). CommufUemiom; wttidl are p.ud lIhm~$ in 
~o!'W~pilpetS. tocriodte.h, Of radio lU>d trk'vijioo btuadca1u ar~ rwt e:",m'lled, id.; Sft' H. 
hr. No. 96-}I(l, swpTll ROt~ 'I, aI :/.5. 

I II !iN, ~.g., H.R. $494 f 3(11); S. 118~ § 3(g)(J}. ".R. 09} e~pr..,..~a b«lacltrt.ernpo. 
tmn; "This AcI sMY ,",,1 apply lQ p<1l'd~ OJ 1Kt;"'!1a fql/iaud by the fl!deral Eko."lioo; 
rJlrnj)li,o; Mtof 1971." ».K. 4J~ § 3(t1)(1). SeubcM. § 2(lOXA);' S. U640 J(9XAt ThI: 
nemptiollS ddilillg with pOlitical aW"lIies :Ii¢r\'C two. fullCtIDru,. Fim, th¢i prcvt1l1 dllllJka· 
lIOn of diKlrntur~ by Qrpnlz.ati",I>;~O\'~,ed by the Fedmill I2IeCllffil Caml"lIJn At!, Soecond, 
,lb(,), l'<tIid a larp·~c O\'erh4\uIin$ "'f ~ n.atur~ 01 \he rdatiomnip bet1ilo1\ff ~ poUlil:a1 
:;;myaooiume.mbeninCOn~. _. _. . -.- .--. 

Il~ CoIm!'o1igll Act, S<lpf'4 l!OU' I, U JOHOol!to be ~jfi(l,{ IU 2 V,S.C. If 4U4)4}. 
II) !iff. ~.l.. H.II.. 4395 I W)(U~ s, 1.$641 J(4)(D). Althoogh Ifudosun> (If lobbyinJ 

=munlr::atrons from ~ COlIJ1'(wnarf1. tIome dislno:1 i$.!i~ top"" (hi!: publica rom· 
rltldy II«Unu~ piclu.t of inflol'na.. a priodpsl f~... amon, dra/let,> U t/ul-dudlt.lu~ ff· 
Qu;,mll:nll would dIokf tlmr Hru:s or oommunkonioru with iXI!l$tltuenu. S« III CON<i. 
l1:u:. S9}.t9 (Iiltily N. JWIIi IS. 1916) (remvis of SeIlS. Ribiooff and h«Y). 81l1!iR id. It 
S9149.~ 1mtW"b vi Sm, Had;..w.~), 
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principal pJace of business (the "home state" exemption),"· com: 
munications made at the request of Congress or its 
representatives;!IJ communications by employees of the executive 
branch. a federal agency, or corporation when those individuals 
are acting in their offICial capacities;m or communications by of· 
fidals of slate and local governments acting in' their official 
capacities, ,,1 These exemptions exclude from the reach of the 
statute a number of forms of lobbying which most directly touch 
First Amendment rights. Together they rce>(rict the sweep of tbe 
statute, narrowing its coverage and limiting its potential infringe. 
menl on protected rights. At tnc same time. they do so without 
significantly impairing the underJying objectives of lobbying 
disclosure. 

Lobbyin8 disclosure legislation thus in all Likelihood stands as a 
(:onstitulionally permissible means of advancing the compelling 
state interests in the proper functioning of the government. The 
particular details of the statute's reach and operation raise policy 
issues. not constitutional ones. 

IlL LoSBYING SoLICITATION 

The rapid growth in the use of lobbying solicitation to influence 
legislation creates another set of difficulties (or lobbying 
diS(:losure reform. Legislation that <:overs only the activities of 
direCt lobbying - wbere the lobbying organization Of individual 
directly contacts government offidals - leaves untouched these 
important grass-roots and leuer·writing lobbying campaigns. fu
panding the reporting and disclosure proviSions. however, raises 
significant constitutional and policy issues which are absent in a 
discussion of direct lobbying. 

114 At 11!:M1 one verswo of the IcPlatwo"'OttId Ur:rn'PI o(p.aization~ tavin& lheU-pril1· 
d~ pl;1l.u of burinw in a Standard Metropolitan Sia(i\lllc.tl Ato::uo wlJluD,.,hkb aCOOJiT'$
siOM! d,miel panially falb. S« S. 118' f 4{41. ihe principal versions <,;Ul'ttJldy before ~be 
Hul.ll¢ IIIrtd the ~1I11l<:' tJ<tffid the c:>;(!1Upli<Jll\ to atly oorlg:r=an from {he mite in wIIkh 
tilt atpnw.tttm has its princip~ pb.-.:of bu~. H.R. 4)9S, 2{II)(Dr. S, 156413(8)(0),. 

lIS ~, ...&., H.R. 4J~5i 2(9}(Aj, rbi. ~tDlptiQn b~y HI pt\ll.ect w''infQrnUl' 
tional ptheril11 pnxcss ruthe ft<lm.! G<)vtmmtm." 1i.R.. Rcl". NQ, 94-1.1'.SJ,tpnf~C 
J, ill U. ... 

116 Set!'• ...g., H,a. 4l'n f 2(IO)(Al: S. 1111:5 § 3(B;Xl). 
111 .'WI\r, t.,., H.iL 4193 f 2{10)(A); S. I~ § J{lIXA) Ml>l1otllle p~uplicitly

~de ftom the c".t:mpUo>l tm~ of a IIllIUtJruI! lII~oon of QM: or local effridl. 
$t.r, t.,., lUt. 4J9~ t l{lil)(A}. ,-,! 
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A. Constitulional Issues 

Broadly drawn legislation covering solicitation efforts may 
adversely affeet rights of ~ciati()n and free speech and the free 
discussion of Ideas. I " Advocates of unpopular issues or members 
of unpopular grOups may be rcl~ctant to press their case before the 
public if their identity must be disclosed. Rather than subjecting 
themselves to possible r~rimination resulling from such exposure, 
tbey may simply fo~go their right to speak on public issues and 
abandon their efforts 10 persuade the public. 

While the initial considerations in SOlicitation legislation parallel 
those in dire..1 lobbying. I , .. the wide sweep of a solicitation statute 
_ enrompassin$ contacts with members of the public as well as 
~ith government offIcials - presents much closer constitutional 
questions under the least restrictive means and overbreadth 
analyses. Language in United SnUes v. HQrriss'u supports the ron
stitutionality of requiring disclosure of lobbying wlicit311on. but 
the popular interpretation of Harriss has not gone [his fat. III The 
analogy with Buckley v. Voleo, m which was useful in the area of 
direct lobbying. is less helpful bere, as Buckley did not address 
disclosure requirements in a context similar to solicitation. Conse
quently, the constitulional issues here require further elaboration. 

As discussed in the context of direct iobbying, the Supreme 
Court requires existence of a compelling government imerest 
whenever it examines the constitutionality of government in
terference with firSt Amendment rights. In In additkm. the Coun 
has established requirements to govern the means chosen to fur
ther the government interest: (J) a substantive relation between the 
government interest asserted and the means chosen; wand (2) no 
less restrictive alternative means for achieving the desired govern
mental goal. ", Alternatively, the means must not have an imper
missibly broad sweep in its operatiQn. u. 'The government interests 

liS Sn "QI~ 57 [061 aDd a~rnp!lJly;!lS klU -twpt(l._ ~~~~,____ _ 

119 Sn DOles" 10' 111 aDd accompanyina lUI :rupra. 

l20 ~"1 U,S. 612 (1954). 

III SHo I'IOle:i.2 SlIP"" 

122 424 u.~. I (l<J7~) (per ~ria.m). 


113 ~l'IOte16s"prrJ, 


114 ~nolt 11 supra. 
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126 Set!' Amt 13 supro. 
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asserted in lobbying solicita.tion provisions are.essentially the same 
as those advanced by provisions affecting direet lobbying.!l1 
Preserving the integrity and effective functioning of the govern_ 
memaJ prO(:ess, protecting that process from corruption or the ap
pearance of corruption, reinforcing public confidence in tUe work~ 
mgs of government, and facilitating Nltionalleghlalive dedsion. 
making are government interests that are as compelling in the (:On
text of lobbying solicitation as they ate in tbe area of direct lobby_ 
ing. 

Similarly, disclosure of lobbying solicitation activities heMs a 
substantial relationship to these: ,govemme'nl ends. The disclosure 
of the identity and depth of interest of an organization employing 
a mass letter-writing campaign. for example. helps both legislators 
and rhe ele(;torate evaluate the lobbying pres~1.Ires and judge the 
ultimare government decision agaltlSt the background of the 
broad~r public interest. Knowing who is behind a grass~roots drive 
may result in a fuUer discussion among tbe pubtic of the particular 
issue itself. Better informed about the orchestrators of a grass
roots effort - through revelation of their identity and their degree 
of influence. which may be expressed in their expenditures - the 
public can beuer weigh the meriu and consequences (including the 
potential beneficiaries) of public issues. Like direct lobbying 
disclosure, exposure of lobbying soH";talion reveals to tbe public 
the range and degree of intereSts seeking to affect government 
decisions. At the same time. the light of exposure redu<.:cs the 
possibility for improper, undisclosed pressures on dedsjonmake:rs 
and diminish~ the opportunity for public cynicism about the in
tegrity of government dedsions. 

In lobbying solicitation, as in direct lobbying, disclosure seems 
the least reStrictive t~hnique for fun.hering strong govemroent fn~ 
terexts. It is considerably less restrictive" than. for example, ex~ 
ptessly limiting the amount of solicitation a group can do. But is 
the coverage of afllobbying soJicitations the most narrow method? 
ifere the -anaiysis in -effeCt merges rhe 'court's insistenCe on the" 
least restrictive alternative and its inquiry into the statute's possi. 
ble overbreadth. Can the state funher its interest with another 

IlT SN nQteJ 78 &1'\11 80 and a«UmoanylnJlICll.t rn;r:n:>. 
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statute which does !'lot infringe as heavily upon First Amendment 
rights? 

In United Siales v. Rumely. on the Supreme Court constrUed 
narrowly a resolution authorizing a congressional committee to 
conduct an investigation ofIobbying activities. Limiting the defini
tion oflobbying 10 its "commonly accepted sense;' the Court held 
that the resolution applied only to "representations made directly 
(0 the Congress. its l'9.embers or its commi1tees" and rejected com~ 
mittee efforts to secUre informatiun from an organization which 
sold books on political topics,1lt I'll the words of the Court. "the 
power lO inquire into all effortS of private individuals to iufluence 
public opinion through books and periodicals. however remote the 
radiations of influence which they may excrt upon the ultimate 
legislative process, raises doubts of cons.itu tionality in view of the 
prohibition of the First Ammdment, "m 

Likewise. in Harriss the Court recogrtized the possibility of con
stitutional limits on disclosure of solicitation efforts, But in 
language that has frequently been misiIHerpre~ed,HI the Court 
asserted that disdosure of certain sOlicitation efforts could be sus~ 
tained against constitulionaJ attack even though less narrowly 
drawn requirements would have to fall. 1!l 

Faced with the government's almost lirnitle-ss definition of 
lobbying. the Court in Harriss and Rumely refrained from defin· 
tug the <.:onstitutionallimits of disclosure of iobbying solicitation. 
Yet the twO cases do not stand for the proposition that Congress 
may not legi~late in this area. Rather. they leave open the possibil
ity thal me3$ures which are narrowly drawn and refrain from 
touching the fuU range of political discussion mlly fall within con~ 
stitutional bounds. It is within this limited range that the disclosure 
of lobbying s('I1icitation must come. 

To meet the CQurt's demand for a narrowly drawn statute. the 
legislation must apply only to those solicitlltion efforts which ex~ 
pressly ask the reCipient to contact a govemment official. til A 
~----

123 US U.S. 41 (l9H). 
129 '01. III ·47. 
130 Id. at 46. 
m ~ COI¢ 12 :rnpt'If. 

III l41 u.s. -at 620-13. 

OJ The pr~ Iypiq:ljy defilK lobbyill, tclicilalwn IU "ally (If&! 0{ ",n'llcn oom· 
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statute would sweep too broadly if it induded in its defwtioD of 
lobbying solicitation any communication which consists of 
political discussion and which only indiref.!tiy and remotely could 
spur a redpient to write bis congressman, u. 

Drafting the statute tbjs narrowly, though it inevitably leavlls 
untouched some activity directed implicitly at generating addl~ 
tional pressure on Congress. does not undercut'the primary thrust 
Qf the disdo$ur~ provlsions. In the example given in the preceding 
paragraph. tbe individual recipient contacts the legislator on his 
own initiative; he has been neither instructed to do so nor given the 
fonn and substance of the communication. To be sure, the infotw 
madon supplied by the organization has perhaps created a climate 
conducive to the individual's action. but any form of publicity 
about a political issue could be said to do this. Indeed. all political. 
publicity is designed to stimulate popular response witb an eye 
toward translatins that response into government action. Drawing 
the line between explicit and implicit solicitation preserves tbe 
complete integrity of both general political discussion and broader 
attempt... to influence public opinion, while it brings within its pur· 
view those efforts which explicitly stimulate contacts with officials 
and subjects to disclosure the major forms of artificiaUy generated 
letter~writing campaigns. , 

Stu::h a distim:tion sufficiently narrows the reach of the statute to 
bring it within constitutional"limits. It follows the language of 
Harriss. It also follows a similar distinction drawn by the Coun in 
Buckley. There the Court considered provision$ of the Federal 
Election Campaign Act')) which applied the Act to "leJvery per
son , .. who makes contributions or expenditures" and wbich 
defined "contributions" and "expenditures" as the use of mOney 
or other valuable assets "for the purpose of •. , influencing" the 

muqj~tIan ,.;rains, '''''luestillg. Of t«luirlns another perwll I~ mue 11 Iobbyinl eom 
mUllieatio;m," Sf,r, f'.g., !I.R, $795 +::IOn. 

1}4 In New York Times .... Sullivan. :ru; U.5.254(964). '.heSllpn:we Conrtp<cdaimed 
.be "profOlllOd toali<lna! oomrtt>tmtil! to me prinew1e lhat deb<uc on publk b\";tIIIS >hmtId bo: 
unlt!~lbited. <phll$C, 11"1\\ widM:lpe!l." hi. It 210, Ally lubbying ~l1IIll1k wbkl'l _~cd 
~ pct,tical d1~.~rt "'ould mrulably nlll afoul uf Ibi" J)rincip!e and \iIIOI.:W ~Qbably 
Am Wf"l~e I cons!rtHlianal tbllll.mt¢. 

115 1914CW1paign A(1.:ruprQnotf 63,~ § lOl{£Hf) and t JQ$f~1 wniolllllt Coull· 
pilip Act,!flIprIZ lIote I. +JUl(S)-(9) and t 304(,) (10;> be codi(H:d.tt 1 US.C. U 431(8H91 
and Ool1e)). '" 
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nomination or election of candidatl:$ for federal office.'u 

Acknowledging the statute's goal of promoting fuU disclosure, U1 

the Cour1 nevertheless emphasized the necessity of construlng "ex
penditure" narrowly lO prevent an impermissibly broad 
definition. , •• The Court construed the tenn "to teach only funds 
used for communications that expressly advocate the election or 
defeat of a dearly' identified ~didate,"'" Th~ Court went on to 
note that this readillj "is di:r«ted precisely to that spending that is 
unambiguously related to the campaign of a particular federal t,'aJ]

didate.HuG The Court'S distinction between express advocacy and 
that which is only implied parallels the distinction between implicit 
and explicit lobbying solicitatiOns. 

Distinguishing between those solicitation efforts which expressly 
request contactS with gov~mmeut officials aud those which only 
indirectly lead to such conf.acts adequately serves the goals 
underlying lobbying disclosure reform, At the same time. such a 
demarcation satisfaetorily minimizes the constitutional uncer
tainty faced by that reform legislation. 

B. Policy [.$Sues 

The principal policy issue in the debate over lobbying solicila
.tion has been whether the disclosure legislaiion should cover it at 
all. , ... in grass~root:s lobbying, the organizations whose interests 
the solicitations promot~ have at best indirect (!ontact with oon~ 
gmsmen. frequently, their efforts may generate tittle Or no 
response, At the same time, the resulting lobbyjng communica~ 
tions may vary somewhat from the suggestions made by the 
soliciting organization. In addition, the letter-writing .::altlprugns 
generated by lobbying solicitation may demonstrate the deeply felt 

I~ .\14 I).S. at 17. 
131 Id. at 16, 
138 [d. at *0, 
1)9 Id. 
140 111. 

1~1 Seto; ~g.• Pk1)'fftOIl Lobby lAA~ lUff LmiflfUJJ for RLmQ/ch, DOlt 34wpn:. In 


the NIDt!y·flf:h t::onareu, the H_ Jlldidary Commlttee'} vmioo of H.lt. 1494 did: 1101 
_Iobbyiq sclicil&UOD, but Ill" CO'¥ttqe was lIu~4cd (m Ill<: floor of the rull HOIWi' prior 
11)~. The CUrtf1lt «>mmlUl\e vuslon, H.R. AJ9S, ~ not include lobbyms $Olh;iUl
lil:m. HGWt~, S. !SM ~0I:I~¢f SCUdtalions ill f t.(t»(l!), 
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views of the authors rather than a superf'Icial expreSSion of con~rn 
prompted by repeated urgings from the soliciting organization. 

Nevertheless, in light of one business leader's assertion that lob
bying solicitation is the <'only lobbying that count'>, ",., any com. 
prehensive congressional lobby refonn legislation must include 
coverage of lobbying solicitation. Although direct lobbying con. 
tinues 10 be important, congressIonal observers note a major in
crease in the use of grass-roots lobbyingY) Indeed. in many 
legislative areas, lobbying solicitation appears to have supplanred 
direct lobbying as the most effective way of influencing legislation. 
Employing a variety of tedlniques - persuading community 
leacers to contact their congressman, generating mass mailing 
campaigns, creating "lobby leams" - organi7.aoons of neariy 
every description have shifted many of their efforts away from 
dire(:t lobbying and to solicitation programs. Through 
sophisticated computer analyses. organizations are able (0 
"target" those individuals and congressional districts that are 
most likely to respond favorably to the solicitation effort. Aided 
\\,th substantial funding, often from well-financed political action 
committees, lobbying organizations skillfully (:oordinale selected 
direct lobbying with carefully orchestrated solicitation efforts. The 
result is a major impact on government decisions.'" 

Betause . of their importance in shaping government a!.1.ions, 
solicitation campaigns mU$t be subject to the general disciosure reo 
quirements of lobbying legislation. Legislators should know 
whether a lobbying solicitation effort lies behind an apparently 
spontaneous manifestation of constituent concern. Armed witb in~ 
formation about the interests behind a letter-wriling campaign, 
legisiators can better evaluate the flood of letters that erosses their 
desks. Indeed it is. in this area that disdosure of lobbying solicita~ 
tion may be more useful than disclosure of ditect lobbying. In 

142 Sell' Motu'. ~MIl Lobby Aids B~ N.Y. T~es, A,rK. 11. 1m. It AI. 
- -- -l:Ol. <I. (quorioe Rkh=«i 1.. l.eshu. Pfes~ot CbamlxT af c.-m.rm: of U.S.). - - --

143 Su «I. at <:01. l. Al:CQfU,(lg tGUru: calWeuntlll1. I\~La~ 8¢lIjamia ~ 
IhI]. "The-u II:$.\ bern an .c:ru'OltI'\(IUl ~ in in<Ji:tcllobbying." !d. II, D1,~. 1. HUUIL 
~ l1Kmlas P. O'N.c:ill, Jr.,lw lik~ observed. }bif~ in the impQl't.ltlCe of SfW'" 
roou JlIolbbyine. rd. Ii1: 0;)1. 2. 

144 for disculi$iQIU of k>bCyin. $Ollcitlltkm. __ ._rolly Mohr. Qra.u../ttWt:1lAbby 
A.ids 8w'1nas. N.Y. !1.me!;. Apr. 11, 1978. lU Ai. col. 3; Mom, c,o-Wlh oj Gm:II-ROOU 
LobhJl/tu Gnn'$ C~1UJi Afr<!luAm. N.Y. ·rimes. Ape 11. )913, .t 01, <ell. 
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direct lobbying. the legislator usually knows on whose behalf a 
lobbyist is working. Di:l\closure there merely helps him balance the 
lobbying organization's interest against the public interest. In ' 
solicitation campaigns. on -the other hand, the' legislator may be 
unaware of who is behind the campaign; he is thus unable to take 
into accoum the biases and resoufces of the organizll'tion or. 
chestrating tbe lobbying effort, 

Equally important is tbe public's need to know the sources of 
the solicitation effo~. First. the public should have the right to 
tnow what groups are scekin* to affect public policy through 
grass-roats appeals. Because government decisions ultimately in
volve public allocational deci'iion. ... tbe public is entitled to know 
who is trying to shape these decisions, to what end. and with how 
much vigor. 

Second. information of this sort may be neces.~y for other in
tereSted citizens to mount effective campaigns urging COntrary 
decisions. In this respect, lobbying solicitation disclosure 
facilitates the free and active discussion of significant public 
Issues. Informing the public about the forces seeking to marshal 
.he public's support allows the public better to make ils decision 
whether to join the campaign, 

Thus disclosure of lobbying solicitation helps protecl lhe func
tioning of the representative process, informs the public of major 
efforts to soape public dedsions, and fosters the vigorous discus
sion of public issues. The&e salutary effects of disclosure are far 
superior to continued secrecy under the current system. 

In drafting lobbying solicitation legislation, the same goals of 
proper threshold ie¥eJs, ,H meaningful disclosure provisions. , •• and 
adequate enforcement proceduresI" set out in direcl lobbylng 
legislation should extend to disclosure of lobbying solicitation. 
Since the object of the legislation is to provide information on all 
significant lobbying activity. disclosure of the lobbyist '5 efforts 
must include a statement concerning the use of lobbying solicita
lion, Here the thresholds are mote appropriately geared to the size 
of the wlicitation effort. that is. to the number of persons the 

141 S« 00(1:1 4} to 56 a.nd u.::ompw!}ina I¢l';t $UpIYJ. 

[44 Snf note! 1$2 to 168 and ltCQQmp&nyilll tell k;jr,;. 
141 SH ~ \73 til 190 aDd a.m:>U'IpalIyina len iItftti. 
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solicitation is calculated to reach.!" riv~ bundred people, the 
figure used in most of the proposals, lOt semts an adequate stand. 
ard. Disclosure can be: accomplisbed in part through a descriPtion 
of the means employed for those solicitation efforts calculated to 
reach more than $00 people. lit To belp weigh the impact of the 
organization's effort, panicuJarly in letter-writing campaigns, a 
sample of the solicitation should be filed with the report. ill This 
would provide congressmen with an easy way to examine the spon· 
taneity of letters and telegrams received by their offices, Since the 
organization will presumably already have both information on 
the means employed and the sample solicitation itself. the addition 
of provisions covering lobbying solicitation creates fuller 
disclosure without creating substantial rerordkeeping costs. 

IV. DISCLOSURE AND csrORCE,\.fENT 

A. The Distlosure Provis;ons 

The disclosure provisions. of the legislati<tn lie at the center of 
lobbying reform. Only through broad disclosure provisions <:an 
the legislation achieve its goal of increasing the accountability of 
the legislative process and of opening to public scrutiny those 
pressures affecting government decisions. Yet the more rigid and 
extensive the disclosure requirements become, the more compia 
and expensive become the requisite bookkeeping and the burden 
on lobbyinS organizations. Ul 

To be effective. tbe legislation must require disclosure of four 
kinds ofinfonnation. First, the reponed information must infonn 

t.q: Tbl:' ~ generally eombme an npo::ndihlr( (hl~ wilh Ibl:' ntcuJ.atiou_. 
Thus, S. lrU. for uampie, C(W!:'tli wpni..:.auoru thlt ,~$$,ooo Of IIlOfI:' in k>t>brbI 
SIJ]inlaOOnl thai aU' ~""Iated 10 mu:h ,00 pmons. S. 118$ t 4(b~)), 

149 ~ t!.g., $, 178' ~ 1(b)(5}. P&It Qfthe eli«tjv~o(Sl'tSHOOl$ lobbyil>Jlic$idil$ 
,bility 10 gI:'I lnflll('lttial UlII!rnb= of J oongrmltWi'$ distOrt to COlrtlid Ole ofrv:W, ~ 
of IlR proposals allmtp!t :0 &:a11:':l:pr~y with 1m.. fann of $Olidtation. A1tllo\.l;h • 

-Ihotoop dUdosure me.uure ""'Duld idc:alll' lncludt' mtw ill< wdl, the "raatclllliml~ollS of 
\~. tflld: of tbe!\e IndtVlduai !o()licitatWn~ MrmKalts Iht:ir e-,d ..~ from 1he IrgislI.' 
oon. To lh1:' I:'nem thai fbI:' wlicirll ...... loons. part Dr. bf04&r ~ oi o;:on~ 
ilI.llumtilt! peijpk, bo..~, it :IIlould ~ indud~. 

IW s... t!.t•• S. !78~ § 7(b)(5)(A). 
'~1 !iN. t!.i., ".R. 5195 +6lb)(1).. 
ISZ :in tn7 Rmaft H~ $$prfl oott 3. ~ 161 u.aih!tn«ll Of! behalf ¢f ~ 

Wildlife F~er1Iion); jd, a1 286-87 (Sll:IttlmllC 011 bduIlf of pubfk Qtlu:ns Ca~ 
W&lidtr. '975 ~MlIf If~. SUp'" note). II 221 (ltlImtenl on bmdf of AfL.(:IO), 
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the public and legislators of the identity of lobbying organizations 
and of their individual lobbying agents.. Second, it must outline rhe 
issues upon which the lobbyist is working. Third, it must indicate 
the degree of interest. as expressed through its lobbying activities. 
that the organization bas in particular issues. Finally. it must 
reveal, through a disclosure of contributors. the persons on whose 
behaJfthe lobbyist isacting. Within each of these a~as. the legisla
tion must $trike an appropriate balance between the benefits of 
full publicity and th~ burd~ns of reporting. 

To achieve these broad disclosure goals, all versions o~' the 
legislation establish r~gistration and reporting guidelines. '" Each 
propos.a.l requires fun identification of the lobbying organization. 
its principai place of business. the nature of its business or ac
th'ities. and the names of its executive officers and directors. ,,. 

Although these provisions give a general description of the lob
byiSt without creating extensive rttordkeeping problems. they 
alone do not supply enough information. So that congressmen 
may know which lobbyists are <:onnetted with which lobbying 
organizations, the legislation mUSt also require an identificarjon of 
any person employed or :retained by the organization as 
lobbyists. IH Fot the same teason, lobbying organizations should 
be required to disclose lhe idemity of individuals who lobby (or 
the organization on a volunteer basis. 'u Tn be sure, this may re
quire additional rerordkeepingj'l1 bUl, bet:ause of the significant 
lobbying efforts made by "professionaj volunteers" on behalf of 
organizations,HI the failure to disclose the identity of these lob
byists would create a major loophole in an otherwise comprehen· 
sive lobbying SlaUlte. 

lH 5«. t!.g., S. 1185 U 4.$; M.It, $494 f 406; S, 1564 n 5-6: H.R. 4393 U 4 6, 
1$4 s..t, <',g" S. ('64 t Jf1). Au part of thtafpniUlKln kjtnlifimloo. ;om.:-propfl-ab 

ftqUltt, decripuon Qf* ItIlelllOO! uso;:<.i by lilt! wpnil,tlion IQ arUVll atilt pmiuon 011 any 
lliS\I~ fQl whl1:b it lobbied. Snt, t.,.. H.R. 519$' 4{bxH. 

m ~. t.,.. H.R. 4,,» f <l(b)(l}, 
1~6 Only ~ o;onlribUliq their dfQfU II) .., Ofl&:IiLZUOO with paid o:m~ 

,"ouid In o:Q\<l:'«'d, lU purely 1IOllJllt.ry otpniutionJ are «empRd from the fte-s::Watkm. 
lS1 ThI:' rnpcmiibillty fQr tf?O«itll tht Infonnarion res« Wllh~Ih-e ii"rgmw:iimi: om

",,:h w lruIivklwd .olanl«r>. Sno, 1:'" .. N,R. 01:)95 § 6<b), 
!5S "Profmkmal ooiwMcn" am lUInt$ll.U.tf titan 10 innum~ let;hwion tlIruneh 

emtl$lloe klbbying "'ithOOf r~ any(:Ofl'lpclU&tKm for thelt ~(fQJ4. 1971HOUJit Hear
iII~ ¥JJPfIl note). &t 26J ~tnt on behalf €If Clwnbc:f of Com~(el_ T'hrottghQU! thl' 
dtbart$, Ralph NadotIr Iw t-n ciledas IbtpWru:UMnpfe of an !:lIpaid klbby'U1. Su. e./I., 
Owhwk Dim far Lobby Bill T()/ItMr lmu. N OM HOI1$(! Is To {.bIuldu, 36 CO....::;. Q. 
II.'Ul(l Y Rt.<" 62() n<nln. 
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Beyond requiring disclosure of a lobbying organizatic)Q's identi. 
ty and that of its agents, disclosure provisions must demand a 
reporting oflhe issues upon which it has lobbied. ,It Still. desire for 
disclosure of all issues upon which an organization lobbied must 
be balanced by a concern for the m:ordkeepirlg difficulties such 
disclosure would email. A lobbyist working on a complex: of 
legislative issues could {;ur'!t."tivably be required to list hundreds of 
issues. Uf This difficulty can be avoided in two ways. First. the 
statute could Set a ceiling on the number of issues reported, so that 
the organiUltioll would need to report only a limited number of 11.$ 
most active concerns. U! Setting an arbitrary ceiling, however, 
would allow large organizations that vigorously lobby on many 
diverse issues to escape reporting their efforts in areas in whicb 
their aCtivity could have a major impact. 

A second, more acceplabLe, solution calls for a listing and 
description of general areas, rather than spedfic issues. on whkh 
the organizalion has lobbied. In This plan would set no ceiling on 
the number of issues. reported, but would reduce the need for e:t. 
tensive recordkeeping by simplifying the listing of specific 
issues, III 

An evaluation of the organization's lobbying activity also reo 

quires disclosure of the degree -of effort the organization has matte 

to influence congressional decisions. This can usually be ac· 

complished througb the reporting of expenditures, I« At a 


1$9 $H, ".8", S" 1564 § 6{b){6); H.R. 4J9S § 6{b)(6;. 
160 19'17 ~ !htump, supro !Wl<l ), ;11 26,) (rtaltmlmt ¢D behalf of Chamber of 


Commtr«;j. A ptfMID "."od.iOIi! on t&l( reform, f« ~, 1ID£h. boll! !'1SIUlted to 1m 

n:;wll~dy invwmeru tv; .:ndi!. pe!I\lUn fwd ~icn. dillritllbl¢ I;Iffltribink>IIS, &1!4 

drpklkto .!»Wanc¢. 


161 ii.R. 4J?~ § 6{h)(6} limiu the Ofpnlz.au-oll·, desaiptico of..m.u !eqult~ to 

the fifuml. iHIle5 on ",hid: it >pen. the gmnt pMSI<)"Km M iSj dforu..'1'oft< U.k, 84M t 

6(b)(6, (reql.lififit d=il'Ulm "f imIts UPOIl "'hkh the org.aniulUOn !ptI1t ''lI.PUam 

IPlOUIU (of its tfiorl$"). S. 1564- f 6Cb)\!i) ~ fm-" d¢:lC"ipdoo ,,(ihtwmty iSSlRl,.hid! 

me ctpniunon ~tfrtlalt:s attOWlttd to[ lM 1IIC$11~ .meum of ks klbbyiq. d· 

f()fu. H~cr. this provision "- .Pp~lly i!liel'ld.rd to idtrltify !he ur,lIUiilAl.iQn and not 

10 limit the ulXIrtin& requirements sin« the (oUcwin& ~on require<!;11 descriptiono! '*'" 

wut ....hich ....alI th 'llbject of one ct moee lobbyina: t\l!lW:U. /d. aI i 6(b)(!)(AXi). 


~ - 162 No propos.al has"adopted th,,--.ppr~cl'I for primary wue dilclCS\l~. al1.Mll&h iI: is 
employed fOf i~slle$ of secondary LmponanC'e in S. 178~ 16{b)(4). 

163 Information abo"t the organilluJ"m', .o:ti~ldes in the abrtrllct, hUWCVf;f, il!Wl vat 

Ilwful EO fttl~lllI<>n who are confronted by illdMduallobbyill1 utlc.g under tbe orp.oinl· 

tiUn', aulhlJlily. Earn organiuuUll ~'''ld al)() report tbt tlmtfliUS1Uros wm ~td on by each 

individual Who lobhled for (tie crpniowion, . \, 


164 The proposals ind"de IlIl f'e;ni«'d Ii$tinJ {)If ¢1Kh npe1ldku.re in U(;CSI of $35 m..x 
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minimum. the legislation must require disclosure of the total e.l\
penditures on lobbying activities,ld it should also call for a 
breakdown of expenditures according to the listed general areas on 
which the organization lobbied. '" Finally. it should include the ex
penditures of the organization for individual lobbyists. I.' Taken 
together. these· disclosures of expenditures would reveal the 
amount of interest and effort the organization devoted to the par
ticular issues for which it Jobbied and would provide a means for 
gauging the impact"'~of lobbying groups upon final government 
decisions. 

Finally. an effective statute must require the disclosur;: of the 
names of contributors to the organization so that legislators and 
the public may know the real interests behind lobbying effortS. It 
is indeed dhlressing to note that the current major lobbying bills 
before Cons;ress. H.R, 4395- and S. 1564, each lack contributor 
disdosure provisions. However. a number of previous proposals 
have induded such provisions1u and their approach deserves 
discussion, 

One problem of contributor disclosure provisions is that they 
may force lobbying organi7..ations to report huge numbers of 
relativdy minor cOnlributions. The cost of such reporting and 
recordkeeping could be quite burdensome, A method of 
eliminatjng this difficulty would be the use of a minimum con
tribution level necessary to trigger the disclosure requirements. 

Such an approach wouJd exclude ordinary dues from coverage, 
thereby avoiding complete membership disclosure:. and would pro
vide information about the contributors whose interesu in the 
Q{ganiUlion exceed the interests of contributors paying only a 
nominal membership fee_ Since: the purpose oflobbying legislation 
is to secure information on significant lobhyisl'l. there is little in· 

II) ru tor ihbeft;t(l\ of any fclcral t.lffiQIT or =p!Ilyee!llld a dlKlml:ull' of any v:p.cnditvrc 
for a dinnet or ~n for lederal ofr~ or empjQy«!l wfterlr !blr t:l)I;t ~ 5500. 
.~.t.«.,S.I$64f6(b)(lHl)..._•._. _~__•. ____ ._ .~_~_____ 

16$ $H>, e"., H.R.1I494 ~ 6(bX2.). 
166 Only ont uf ,he <.:\In...,t majuf prOpUsah calls (or "dilcit.ll"re of (lp¢flliitufn by 

b'u~, Su t 1564 f 6(b)(8)(AXi). Such breakdown.ltowcvet. j., omy U) indiale thai more 
lhllll sm wu ~ 01\ the hl~ue. Tha actllal ;uno"nt ~pent in t~tl;lllj of $$00 n«d not be 
repolkd, Id, 

167 Ste. t,f., S. 178.$ f 7(b)(2}(B). 
168 &>t, ,.f., $, 17SS § 5M(l); H.R. liB{) J 6(b)(!); H,IL $1P$ § 4{b)(J). 
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terest in knowing about small contributors. Thus. a simpJe figure. 
like the $3000 ftgure adopted in several versions of proposed 
legislation.Hl should be sUfficient both (0 avoid fun membership 
disclosure and to supply necessary information on signifICant con
tributions. f1(t 

To provide a degret: of privacy for thc individual contributors 
and for the internal operations of tbe organization, the disclosure 
of contribuiors should be organized by category of amount wn' 
tribuled, ratber than by listings of specific amounts. These 
categories, however. must be sufficiemJy narrow at both hip and 
low levels to give nseful information about contributors. Allhough 
several proposals have established meaningful categories at the 
lower levels, HI none of [he proposals adequately tovers larger con~ 
tributions. Thus. one proposal, In by lumping all tontributions of 
more than $50,000 into one category. fails to distinguish betwwn 
contributions of S60,iXX.J and contributions of 5600.000, even 
though the difference in impact between those [we would be con
siderable."} 

The disclosure of cornributors to an organization may inevitably 
include a listing of people whose contributions were in no way In
tended to relate to lobbying. Thi!> would result, in part. from the 
abandonment of the principal purpOM! test. Contributors may not 

,view an organi7.3tion with many purpnses, onJy one of which is 
lobbying, as a registered lobbyist. The organil.ation·s lobbying 
report would list the contributor even though he did not know thai 
the organization was a lobbyist or tbat his contribUtion would be 
dis.;losed. Such dis;;:lo~ure would create an erroneous impression 

169 .5n!-, ...$.. H.t<.. 579' i 4(MOJ. 
170 Th~ <;;)mHUtle.! ~tnioR of s. 2m 1IlCd.L {)eI",oml.,,(-ln_formuJil far ~SlJibli$itint 

in\li~;dllal \XKIlributiOt'l milr.imwm. Thi. provision ,~ul:ttd an Mp.-lln.tioo to idmlify 
~ath ;)rpnizatiQn CQt'Itributing J pe«1Ul.I 01 m;)re of tht 1(ItA! ruci..~ by 1M Iebltyln. 1bt< 
biU fequittd QiKlosw:~ of IfldMdual <;:OI'tlclbUIOn if Ibq iXl$lInbuted $I,DX) m 1lI(l!'t and 
sucil. (Q!It.rW~Lioo OOlhtilUled 5 pe1=nt "1 ruo~ r.>r tM ,ou.ll:t:lcun!.t ~~ by Il\¢ lob
byrn:$ Ql).fiOI Ihe period. 5. Mn § 4(a)(3) (t~ 11$ ~ed r.>Q' by J~rCoouuittct), 
"PriMtd in S. Rn. No. 94·76J.!fItpra nOlc },at S9. Tl"!l:I method $~llUfy tv alIo.... b(f(' 
crp1ili..aooM 10 napo: <qxlrtm¥ 1ignIfiant rotlIribution}. ., 

m Sft. I.t.• S. 198:5 ~ "~)(2), mablishn'g lM foUt>wing: ClltC"$Ol'Y A - 13,00) Ie 
IIO,!.XX}; Ca.tqo!y a _ $10.001 (0 U5.tn);: Cal.CgooyC - ru,U)J 10 150.000; ~ D 
_ $SO,oo1 \() SIOG.OW: Category £: ~ SIOO,OOI toS2S0.roJ: C~ory F _ow:!' WO,\XKl· 
H.JL .119S ~ 4(b)(J)1IIl0Vt$\he following talCB ....rit>;: S4./XlO h) 59,999: Uo.@to$.14,999: 
U5,000 Ul S49,999: $$0,000 am! <:JI'~. 

HZ H.R. ~79~ f 4(l!}(3). 
113 The ""~ eu;.bli~l'Ic4 in S. I1S~ ~ gOOd as fu as it gO!e$. The" alepit1l 

abQv~ U5(l,(U);houJd ~ $2$0,000 1r<a.rt. 
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that the contributor supports the lobbying effort. when in fact he 
did not even know about i1. ,,. 

The possibility that donations to multi-purpose organizations 
might subject one's gift to publicity could retard contrIbutions to 
organizations and ultimately curtail the ability to raise funds. I" Of 
course, contributions specifically earmarked for uses other than 
lobbying would not be subject to the reporting guidelines. but con
tributions applied to~ general operating fund would be disclosed 
just as contributions specifically given 10 support lobbying. 

The adoption of a two~lier reporting threshold would minimilC 
this problem ..... Lower tier organizations, which do only smail 
amounts of lobbying and whose contributors might be unaware of 
Iheir lobbying aCtivity, would not be required to disclose thelr con
Hibutions, while OOntributors to groups with more active iobby~ 
lng, whose 'individual disclosure would be required. eQuid 
reasonably be charged with knowledge of the lobbying.1" 

B. The En.jorcement Provisions 

Because tbe General Accounting Office has been so critical of 
the enforcement of the current law,IH reform legislation must 
establish effective enforcement provisions. Most draft proposals 
adequately deal with the ptoblem of enforcement by siving the 
Comptroller General andlor the Attorney General extensive 
powers to monitor and to investigate compliance wilh lhe a1:t and 
to impose cenain administrative penalties fm non-willful viola
tions. <H Under one proposaJ. the ComplroUer General is em
powered 10 subpoena information necessary for al.'Complishing his 
woele. under the act,'" administer oaths"fJ hold investigatory hear

l14 19n H_ Hmri"I13', supFti! n¢!t J. al 262 (Ul1l1lmml 0t'I behalf vt ~ <;If 
C"m.rt!¢,';:"). 

liS 197tIf_ flMrinp.:.l.IpfV tlOle 1, J;tl 146 (MalCmt!tt on \>¢half of Amma.o Ci~il. 
Llbeflb Union). 

ne; S« It~t lIcmrnpa,njing !l01e> 54 10 56 ~1IJM1>. 
171 Tbi\ providrs ~ ;motller fawn for KIting tht- hia.ho;r Ih~ oomJ<lerably far. 

Ihtt rrom lM;,y,..J::f d,n,shotd lltatt UIl.,... done In 5, 08S. 
118 GAO il.<!1"'U. supra IlQle n. ~ tt:xl ;ta:umPln)'ing nota )Z all\i )J $IIprtl. 
\,-; 5«, e.g., S. I'iSS If IO-IQ; H.R. MWI H H; S. llSS4 U S-9. 
III() S. liIIS I I!)(jl.). 

m M. iii t 10ft'. 
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lngs. 1'1 issueregutations. '*1 and publish • 'advisory opinions""· in
terpreting suhstantive provisions of the act. If. after an investiga
tion, the Comptroller General has reason to believe there has been 
a violation. he can allempt to obtain voluntary compliance 
through informal conference,'" or be may refer such violations to 
the Attorney General. 1U who can seek mandatory injunctive and 
other appropriate felief.'I' If the Attorney General fails to bring a 
civil or criminal enforcement action within sixty days of the Comp
troller General's referral. III the ComptroUer General may himself 
institute a civil action, In 

Armed with tbese broad investigatory and prosecutorial powers, 
both the COmplToner General and Attorney General sl:lOuld be 
able to monitor organizations suhje£t to the act. By requiring 
businesses to keep aU r«arm maintained in the ordinary course of 
business. the: provisions would also expedite the de~ection of viola
tions and the imposition of appropriate sant;tions against 
violators. m These provisions should go far towards curing tbe 
failings of the 1946 Act, 

Conclusion 

A comprehensive lobbying statute, requiring disclosure of lob
bying efforts in the context of both direet lobbying and lobbying 
solicitation. should be an integral part of Congress' effort to 
acbieve ~er accountability and openness in government, Serv

~ 

ing twin interests of rational d«isionmaldng and public evaluation 
of the inflw:nces which affect congressional decisions. such lqisla
lion offers the possibility of a political system which functions 
more responsibly toward the public interest. Perhaps more impor~ 
tandy ,lobbying disclosure legislation can also playa role in restor~ 
ing puhlic ronfidence nttded fOf the demoeratic process to thrive 
or long endure. 

1112 /d. &I § JO{d),. 
113 ht. &I § 1I{a){lI}. 

-- --1M ld. &t 1I3t(J,.Aln'kf~oft~protfltmJQfad'>'iwq ~Il$ro:lyt>efmlnd 
iIl19Tl H_Harinp,.1fU/W11 11Ot¢ j, -$i1U.. llS·U. (:I~t of [')q)\II) Q:ompt1'Qlkl: of 
the: CIIlft'IlI:)' Ktlktj. 


I'! S. 1135 $ 14(b)(1). 

186 Id. at l 14{b)(1). 

lS' /d. ill , 14(>."/, 

188 ld. itt f 14(e). • 
139 ;Sao. t.g.• S. 1785 t <j(b}.

190 Und<:t 1M most r~ propcuh. rloblQrt 1i~t Wbjef'l to civil penilltiet of iii' W 
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Although (he issues in drafting an eff~tive lobbying statute are 
complex and difficult, Congress bas weighed the competing con
siderations adequately, More than five years of vigorous debate 
and numerous drafting sesSions have explored all the avenue!> of 
lobbying reform. Further delay is neither n~essary nor wise. 
Olher pressing problems face the Congress - an energy program, 
erol}omk woes, foreign policy crises. Confronted with such 
headline issues. Con;ress may be tempted once again to sheh'e 
lobbying legislation. '"Yet the very importance of these headline 
matters makes [he need for effective new lobhying legislation all 
the more urgent, 

SIOO,QOO for willf1.ll mwiQfl, of lne Act. H.R. 4J9S § S(aj; S. H~ f 1(al. The Juniet 
Depan.m=r hu <ecommmded two k~ds of cnmmal Pt:Ml1~. one coll5isting of "hnlvy 
finq fOf malfwant -QrglUliwkmill<:o::f.cndants" and am'thcr pro~idi"g fo: the impluon. 
Il'IfDl of 1.00", individual offic~r', e:mpioyr:es, or agentS of .any .arpniutiollai dcr~l'Iu 
,.ho '"willfuUy c:aus.e Itt<: slImi.!.lkm of imentiomlJy f~se or fraudulefll reportS." 19" 
HCJ,I~ Hearinp. sutmJ note l, at I9'J (5tatement of Deputy AttornfY GeM!~ Fbilieny). 
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deficiencies" and emerging areas of public concern cannot all be 
foreseen and predicted. 

Any revision of the Communications Act, therefore, will require 
the same adaptability to changing technology and market condi
tions that the 1934 Act originally possessed. Such flexibility is 
crucial if the proposed legislation is to be capable of solving the 
new problems of the 1980's and 1990's - and not merely problems 
clearly indentifiable today, 
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FREEING CONGRESS FROM THE SPECIAL 

INTEREST STATE: A PUBLIC INTEREST 


AGENDA FOR THE 1980's 


DAvm COHEN" 

AND 


WeNDY WOLFF··
, 
Duri/fg Ihe 1970's sign.jficrur.t wMu(lOmU njOI7ll$, $UCh II,'''~ rotIIlI1itt« 

meetmgs 10 (he PIIblic, ~ impJem,nf/!d fI) im:rNSe: file IItx:Olllltabllity ami 
rtsp<l1lSi\letle$S oj Congress. (/I this Anidr, Mr_ Cohcn 411d Ms. Wolff ofC,oll!' 
mN! Cause, described by its ml"m~ jl$ u drh:.I''IS 'lobby repl'tlStntingliu! "publk 
jnlUf'Zlt, " bri(/1y outline f~ rt/orms and artlli' Ihat delpili' lilt IldWlllCfls 

. jI~hii'ved, Cong~ tvtllillUfS tl) ~ iJaminqlfli by sptCl4l illierrsl group:/ and 

uMble, or llIIwillitlf[, r" dui ejjecrn,dy With 1M ~o:. problems rolljr<mt/ng 

fM tIIlliM. 


From a ptlblic "ftter£fl point of wew, lnt)' -oll1lille nillt gtmlral pM{XJ$fJ1s lor 
C<>ng~ to ~(}IUider. de$igntd Ie limit the JX'W« <>I:rp«iqf illu:n:tts or I4ad 10 
rfWI'jO tjfKtive lMIf res:ponsive KOwmffltnt. IMluthd in ll1tit list 4ft! flX:hll 
"forms, _ch /lS SUAArl IttWa/ioll !h"t hp(! already.1I 4dltiCUltd by otAlm. bllt 
MNYt/ tl) ~impi_ud. 71Ieyftn,lwcjfer SDItIt_~ reftmns, mdf 
as rGioikm ojO'JMmillU rwign1l'l'M/S, ...Ilirh they aqueshmdd "kl) be imiltWltd 
if CMgl"<'M n to dNJ "Jlf/ctNdy with lhi' iliJJlMf ~ ft«:ing I~ nOlJClIl VI lire 
19at)·$. 

Introduction 

Our political system today is widely perceived as suffering from 
a \'ariety ofserious problems. The symptoms arc discussed ertdless
11' in public ronversations: the percentage of voter participation 
drcps with each election. factionalism increases. the politics ofself 
int¢rest influence: public poijcy. fewer citizens identify with 
political parties. and confidence in our political institutions plum
mets. The uneasiness is pervasive. even amortg {hose who ate 
!iU1;!ug defcnden of our political and legislative system. 

• P'<'$i<k:m, a;.,lllmo'l Cat,l.'\i', 
- .. ~uty ~cl1tlaiy" to NalloRaJ Gc'l"~ bid; c()<flllll,ID-ci"u;';.- -- - - - _. ~ 

11Itzuthvrs a.~ griltef'W tor tbrvaluat;khclp teem'ttl from tbeir wtlea;ues al Common 
C.u~. 1/1 panlcn41f, Bruct Adams, dirrolOf of iuut doebprtll:lU, Michild Coh:, d":.:ror 
gf It~'~almn and Geolglanna Itarnbun, vi('\!' ~rnt far tdilOrial: polky, made many 
~.Ipful suu~uon'l\l1d OOmffi¢llttoo urtful Clftbt-miru. Kenth!ith Guida, ContlllonCaust 
,m,,<11 ~oun~el. and Ann M(Srkfe. M.$I)Cbtl~ (\ire<;((Ir of Irglslalmn. !l:l..-ipted uSllllough 
,~, Im'i~~~iC1 of the (rankinll UatlJte and etltit:s cod~. respectively. 

i 

http:already.1I


255 254 Harvard Journal on Legislation [Vol. 17:2 

The United States government has undergone major changes 
since the end of President Eisenhower's. term. Spceial interests 
now playa prominent role in determining government policy on 
domestic issues, Those interests have in turn proliferated to such 
an extent that faction:; often concentrate on pursuing their own 
immediate agendas without considering the impact on the nation 
as a whole. The intensity of the competing and conflicting 
demands of legitimate imerest groups, botil private and public 
has led to govemment by interest group veto, a system which sis: 
nificanlly alters the formulation and implementation of domestic 
policy. This system has made Coogres.? the pivotal institution that 
holds together the Special Interest State,l 

Congress has always beerl pressured by interest groups. This is 
not a new phenomt!non in American politics, What is new. how_ 
ever, is the increasing complexity of the problems facing the 
federaJ gi,wernment in [he post-Oreat Society era, many of them 
cutting al;rOSS the jurisdictions of federal departments and con
gressional ;;:ommittteS. ~ OUting the same period, single and special 
interest groups have grown in power, and their campaign contribu
tions have become an important factor in congressional cam· 
paigns, I Nnther the Senate nor the House of RepresentativtS 
presently has any defense against these narrow inlerest pte$!W'e$, 

The result is that now, more than ever. special interests domi
nate govemmem policy on domestic issues. They haVe constructc:d 
'<iron triangles" in which the interest grQUP forms a dose allianee 
wilh the re!c,\fant agency officials and members of the congre5Sion! 
al committee handling its area of concern.· :r. 	 " ,

At the same time. the advent of the Special Intettst State. ~ 
changed the nature of n:presermnion. Many legislators increasin,· 
Iy view their responsibility as simply to mirror their congressio~,

~" 

, •• x. 

t Fur ~ funtI.U d~ of IlI.t Specialllltct(l,1 Stillt iU 5ten by COfnmi)C CUK." 
OuMl.4ON CAInh. THE ~SuISMY SQutttt {19SO). SH t1ln1H. 

~..J> 
. -> 

' .~ 

XAl!fIoWt.-AP 

OIY>tANMtloiT O!WA."'ltA11O"I~ tMMOl\TAt.t (19761. 
1, See. e.g., It:u.w.:ompmyln& nut<: 1(101",1'Il.- ~ 
), SR, i.,.. Coww:J'/ C"l1'lf. H1)\Ii1 M''''",~ T"fI(~ IS'Co:m;i!fSS Oml< ,SWlext 

pmyill.$ nattn 

>4 John 
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district in the state.! In tandem, they feel compelled to represerll 
their campaign contributors. especially If the issue important to 
die contributor is not particularly visible and i~ not strongly op~ 
posed within the legislator's stale or district. The mirror image ap
proach to' representation. cumbined with the practice of represent
ing campaign contributors. results in roo few members of Con~ 
gress looking at the broader national interest and attempting to 
wt out contending daims, to' mediate differences, and to push for 
solutions that meet ""'e national interest. 

The founding chairman of Common Cause, John W. Gardner. 
has compared loday's policymaker 10 a persOn trying to win a 
gamcof checkers. Someone puts a Ihurnb on one checker and says, 
"00 right ahead and play. Just don't touch this checker," Some
one else puts a thumb on another checker and says, "Don't touch 
Ihis one. ,. Others do the same. Preay soon, aU thumbs. no moves! 
Think of the owners of the thumbs as special interests. No one of 
them wan's to make the game unwinnable. They just do not wan[ 
their particular checker touched. But collectively, they paralyze 
polkymaking." 

The dominance of interest groups may thus reinforce public pes
,imism about government's ability to deal with basic national 
ptoblerns in a fair and equitable manner. It fosters the belief that 
politicians are dominated by narrow interests at the expense of the 
PllbHc good. The result is a civic skepticism that leads citizens to 
withdraw from politics. Voters no longer see the link between their 
\'OIC and governmental action on matters that concern them.' 

Yet the Special Interest State was not created overnight. It has 
grown sleadily, pervading the pOlitical sySlem so completely that it 
canltt)t easily be uprooted. A chalJenge for the 1980's is to enable 
Congress to withstand special inlerest pressures in formulating and 

; Th<- mirrw namplr is (QO$,alllly noi5ai in COOVUsation.l with 1egi5larou. SIfI!' B. 
ou".., S~""Tmt. 113·14{19n). Former _or Edmund S. M ..... i,,~ bt:en qllOtM lU Sly' 
"'I. "Penp.leaz" <lli..aru.fd wilh C~ I thinl:. bl!(1l\llMi CO~ffPfrwnt~ them [(II)" 

•. 	--~t!I." ~ Fw:ty, C()tj"rii:; Frqg_IM' a>td Frw1Jous. r.m l..es:f;md LeI:f Do~. Wall 
"iI. L, Ott. 14, 1m, lit I, ~Qt 6. 
~ Speed by Joim w. G~, Natitm&! Confnroa' oJ Bar p~.oo ,h" Natitmal 

"'!Otittion of hI- E=:utiVCl (Aug. 6, 1'919). 
; for 10 disrussioo of ~vie $i;:q'lli~• .Ift A. Mcf.ut.A.MD, PUIIUC ~T l.oHlI'S; 
~M.\ItlS(ltm~(I916). 
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implementing national poJicy, The magnitude of the challenge is 
suggested by the following questions: 

.. Are s~a1 interests required to operate openly? 

.. Are Iegis'lators free of ftIWlciaJ d~ndenct; en special inter
ests for campaign funds and honoraria? 

• 	 Is the political s)'$1nn muctur,,1 to allow maximum electoral 
competition? 

.. Is Congress able to formulate and implement .. coherent na~ 
lional policy? 

At present, tbe a.nswer to each of these queries is «no." 
Before these questions can be answered in the affirmative. ma· 

jor legisiative and organizational chan3cs will be needed, During 
the J910's, the House and Senate made a number of modifications 
in their rules. practice!. and procedures designed lo make Con. 
gress a more open institution,' 

In general. [hose changes have significantly altered the way 4eci: 
sions are made in {he House and Senate. Some increased the ac· 
countability of legislators to their constituencies or their institu
tion.' and some strengthened the capacity of the leadmhip to 
overcome isolated enclaves of uncontrolled power, '0 No changes, 
however. have yet dealt with a number of problems tbat ate direct
ly related to the Special Interest State. sucb as the way the system 
protects congressional incumbents" and tbe fragmentation of 
poUcymaking withirl the ins~itutiorL" ::.:; 

This Article will discuss and evaluate the changes that wtre 
made in the 1970·s and will set forth proposals for further institu
tional changes from a • 'public interest" perspective. Such chMlza, 
are needed in the J980's if Congress is to resist the pressures ortht ... 'I;:' 

Special Interesl State. 	 ~ 1-'Z4.'*' 

. '.",:,~, 
l. CONGRF$S BEFORE THE CHANGES OF THE 1970's -'--• 

Ru~s. practices. and procedures are at the hean: of tbe way'i!:f 
• __ House and Senate,work."The rommillee chairmen who cont.r01led. 

Congress from the la~e 1930's: through the mid· 1960's und~ 

II SN Int ac.:o~ o(!(es 29 to 85 WrtI. 

9 S« 1('11 aL'lCOIDpa1'!YIO&. IlOI.e$ 36 10 14 itrffll. 


10 SN Inl ~paI1}~ Ilotcs (JJ ~o 8~ m/".. 

) I Snt !e~1 acemnj/'4.ltyiog n"1\f;S l40 10 152 illjra. 

II Sa- len..coomp&Oy{ng nQtcs 8& to n injlV, 
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this fundamental poim and took pains 10 master the rules and pro
cedures. These leaders felt secure because they held positions of 
power solely through their accumuhued years of seniority. ,I They 
represented safe districts where they were rarely, if ever. seriously 
challenged in their bids for re-election. As a result, many commit· 
tet chairmen felt free to ignore Honse rules. operate in an arbitrary 
manner, and otherwise abuse the power of their offices, ,. 

Gradually. however. a new generation of senators and repre
,curatives who want~ to shape events and gain recognition was. 
elected. They were neither bound by (radition nor patieat enough 
to wait for de<:ooes to achieve some influence, Members of Con
gress who were first elected from the mid-l9!iO's through 1964 
found that many of Ihe ruJes. practices, and procedures of the 
HoUse and Senate were used by congressional leaders to prevent 
them from influencing policy or even from dealing wilh matters of 
high public concern on which they had campaigned.n They saw 
that ;:I minority had the: power repeatedly to prevent action desired 
by the majorilY on issues like civil right.~, medicare, and other un
<;ompleted aspects of lhe New Deal. In each case, procedures wete 
l,I~ed by thore in power to block aClion fa'\'ored by a majority of 
legislators - procedures such as the two-thirds Senate 'lore re~ 
quired to close debate and end a filibuster, the power of the House 
Rules Committee to keep legislation from the HOllse floor. or ar
binary behavior by House committee chairmen." 

Over the years, procedural. frustration or tbe majority occurred 
mote often in the House of Representatives tban in the Senate. 
One reason is tbe greater rigidity of House rules. wbich, unless an 
w:c})!ion is specifically made, fotbld attaching unrelated, or 
"non-germane," amendments to legislation" and require bills 

n The '~l'llMllY J)'$Icm hu boeen wltt;kly criticized, set, ~.&.. O. 1'uAso", & J, Mo.tl! • 

"". THf CAiiEAGAI!>'5T CONGI.ESS 26:t-9Z (l968J {heran_fln rnt!d as PEAtsO!o. A"tlU, 

"'I. 


I. ~ CoIol'fQN c,~lJSt, ,REPORT ON HOIJS!! CoMMfITI'E C)!"!~"'E.'1 (]lIn) ~fttl ~ 
:.Ito! U Rurnn ()!'" HOIJst Q)"'MHrEE CtlAIJlME.'1j. Th(' Demo(r;uk $!udy Gtoup am:! Coo. 
;'~ 'I\'a,dl. ~he Rlolpb N~t lobbYl/lg -orpoitlllion. prO\rk!w su.wtvmal f~Kh 
""'IIII«;u Pf~atio!t of tht l¢pI!rt. 

t! Stt. ~.K" PE"1.5O(>OA: A!m.U.$ON. nQtt: El mpt4. 
Ii !ott>, C.II" PtAltSOO:&A_RSON, n,m; lJ.mp!ll': Sft' a/so G. C"i.ww...t, Ttlt H1STOn 

'HI Hoo$ll Of Rr..PUSENT..llVFS (l916,. 
.11 \1,', R Jill()W)o>. ComTrrvnoN, JUFUSOws M"NU"~ "l'>U RULES OF nth Hovst or 
.t·"\l~l ..rl~f$ Of 1»E UNIT:EI) SfAT\i'S %111 CONGRH., H.R. Doc. No. 9.$..40), 9«11 
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reported from committee to be reviewed by the Rules COInrnittee 
and given a "rule" defining the conditions for consideration on 
the floor.ll By exercising such power I the House Rules Committee 
creates a potential bottleneck that does not exist in the S4;l'late, 
where tile Majority Leader may schedule any bills that have been 
reported by legislative <:ommittees for floor consideration. In the 
Senate. even if a bill is buried in committee. its supporters can of· 
fer it as an amendment to unrelated legislarion in order to obunn a 
floor vote.'~ Thus, except on issues that are filibustered, even leu 
powerful senators afe able to bring matten that concern them 1.0 
(he Senate noor. I" 

B«ause incoming members of Congress were disturbed by th~ 
rigid rules, a mood conducive to chanse buill steadily throughout 
the 1960's among the ranks of newer members of the House. Asa 
result, the ma10rity of the changes of the 1970's took place in tbt 
House.: 1 • " 

A further catalyst for change was the establishment of tbe 
Democratic Study Group (D,S.G.), an organization of generally 
younger liberal and moderate Democratic Representatives who 

! ~ 1Ii_ at 3$&53. HelllI 1Wr1 the HOlm' R\k$ CQmmluee occurred IWnnnWIy. AAa 
,e 194$ dection. U!<:: HouK iIKIoPlailiw l~ly·<lQe.d.ay !'\lit. Umler Itr41I pr~.ir." lq:iJl.i!.~ ;:t,\lmniuee's ~haitlmll1 decided \0 invoh 1M rok in Ih!: .:&lie of '" bill rlliPOlt«d 111 

Iris qmnuitlet. 1M Rt.ik5 Comn>'Jt« !wI1~ty-ope days to i~t lhlll but I. rok for I1oroI 
~, If the Rule!: Cmnmiu",", did tlot ~ with'u 1b4 um¢, ~ full HOU$II-'d .. ell ruleontht bill. NO! mdydid lhil $Y!llrn! m:D<l~!he RuksCotnmirtfetoil1Ot.bo;Iil 

~ Ihe Commitl« '$ ptO"'U 1.0 uadll 1M graru ohl mle for ka:h.latiWl':OOIl<-'t:m fl'I:IOII
"'.~ i Dalent r:ommlu¢!:.ln 19.$1. 1m: 1_,.ont"4;ty rule WlU n:pedtd.ner II coaIltiol
"" blU'
of South;rl Democ::fm Md coPlDywve R~ 8Jlned '" majority in Ill. HOttIe.. .... 


In 1%5, the: t' 'o:nty'()M~y m~ "'II! te<1lU'Ied .. fter tbe '[)emocr.lU WM i.ur;f ~ 

of fQl'll'ltTly R~
:mean $~ itt lht 1964 b".wJd~. Sa lJiNfd Rtdn CI\tIntt# ~ 

Mgjor/I), Puk. 211 :01<(;. Q. AllotA"M," nSll%$). III 1961,ailn 111 Howe ~bI 

tbeir lwt. tilt 1"I!k WIIS a,aln rq)a\r4. loU. Res .. 9I);h ("MIg., 11>1 sm... III COtooG·_bE' 
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saW themselves as national Democrals responsive to the "Presi
dential party,"ll The D.S.C. was fim formed in the late-1950's, 
beCause of the resentment felt by many liberal House Democrats 
over {he inability of the House to pass progressive legislation,ll 
Previously, the House Democratic PartyH had no formal inslitu
;ionai procedures to set party priorities or discuss impOrtanl issues. 
O.S.G, chairmen were legislators who understood and empha· 
sized the institutional responsibilities and the internal workings of 
Congress," .~ 

Doe .sucressful early effort by the D.S.G. to bring aboul change 
:arne in 1970. As part of the Legislative Rwrganizatlon Act 
Amendments of that year. (he House agreed that floor votes on 
.;lmendme:nU would be taken by a form of roll call known as are· 
corded tellet vote, rather than by the long~labli5hed procedure of 
non-rttOTded teller vote,'· Under the new system, a recorded vote 

U flit divi~irJ" bci!wetn pre$idttlti.U and ~Tewoflll1 Nirli~ is ~!;.bed by lJtna 
\l3<:<:irtgOT Dtu'fU. S« J. M. DuIll.NS. T~ililli?AOlOCkOf Dt..\fO!:ItA(l; FooR P~~TY Pouno 
".""'~~IC'" (1961),. 

"-, ~ !kmtI<rlttirSiudy Group: A W_ (i" H~ RtfnrIM. >1 CUM). Q. Al.,"""(:' 
Illo6(1913). 


:~ 5tt> Bu,*" 0QIt' 12 Wpra. 
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19(i.Ht6 89th F,"nk Thompl-On, Jr. Nt»· Jen.l!'Y 
1967..M 9I);h HlTICiI G. O'Ha,a Micbisan 
1%9.,1} 9t~1 Oruuld M. FraKf Minl'leSOQ 
l;,ljl·72 9Ztld Phillip Burton Califotl'l.lll 

197. 93rd John C. Cuh-u 1__ 
tlt1~ 9>"1;1 Tlmm'IU $. Fol¢y Wuhlll#:«)'" 

lo/IS:/6 941h Dob E<:thlll'dl Te.as 
19'11·18 95<h Atmer J. Mi~va lIIiro:1i! 

\')7') 96th D<tvid R. Obey WiS«lEll;1l 
rde;m"n~ imeM(:\!. with starr mentbc:r 01 ~taCIic SludyGroup in Wash;nston, D,C, 
In..:.:ro, Hn9J. 

~6 s...l.tgi>btive Keorga.ni.z.a.u- At:t or 1910, Pub L. No. 91 •.HO, ~ 120. 84~:. HAO 
miD). The oon-.reeorded Id.lt:. Wl:u'$='s I:>y the H~ h&d '1$ TOOlJ in the Brilm:. Haese of 
(1!tlIm;>'lS, whlt:il nad km, tiMe abandOMd the plaa:kt-. 

- -~ 1:1tf ;mxcdri1e ,,'urUd ll:tt.IUs ""';,: !.hi!tQua.twi. i" th;'C"mmiunor aii wt$li coli: 
"ng amendment!: to ~tioll. A11:u::1drn.cnu wmvrn:c:d nn by "Q!:::~~. fotlowrd by 
.dI"ti(m in whi~b ma;nbml srocd III their _UIQ si.cnify au aye OJ a nay VOle. On ifflPOr

In '''''"'_ ;"" r.;!tts, the loring side weu\<! demand. teIlfi >'1)le. The pffSidln. H_ Cl!airml.n of
fl;l'td by So ~(".Qmnu!l\':tof I.bJr Wtrote wuuld &j)flriljItI III tdlen the prim:rpl.llnr<)vc of the IUlHmdmctll,,,"~. H.R. 1100), II...n ....""1i....... .x"",, 
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would be- taken on an amendment at the request of tWenty 
representatives, a 

In marshalling support for the reCorded yote, the O.S.O. publi. 
cized the issue extensively, resuiting in neWSpaper editorials liICTO$$ 

the country supporting the proposed changes,u The D.S.O. thus 
demonstrated that outside pressures could be mobilized to modify 
House procedures. Its success underlined the need for accountabil. 
ity for voting and laid the groundwork (or adoption of far mort 
extensive reform changes in the 1970's. 

n. CHANGES MADE {til' THE 1970's 

In the 1910's. the principal changes in the House and Senate in
cluded measures designed to improve accountability, such as open 
committee bill4rafting meetings,1" personal financial disclosure,lI 
and codes of official conduct," Tn the Houre, changes were abo 
made to strengthen the roles of the party caucus and party leaders,' 
induding the election of committee chairmen by the majority 
party caucus11 and the selection of majority party c:ommittt:e 
members by the leadership of its Steering and Policy Com.mittee.lI 

In order to evaluate the effect of the major institutional chanits 
made in Congress over the last ten years, the foUowing analysis 
will attempt (0 consider whether each change has weakmed or 
strengthened: (I) the position of leaden. in Congress and their abil· 
ity to inOuencc legislative actions; (2) the legislators' sense of.

... 
HO\.!Sl! RULES, supr(I 1\0((;)1. I:l 
Il'lIO'IDl/ets. fd. ill 5SJ. Allhe uart of (be 
from !Oro 2$ Ihe number nquitw (JJ ",bill;'" 11 TQlt oill wit. 

2S S«. 1:.,., LJghrs Q1I hi C~ N. Y. TImff. JuJ~ :u. 1m, at 
29 Sc't: len al!COtl\pMyinlJ tl<)te:l :u: It) 42 hljra. 
)0 S«! It'lrt IIcwmptnylnr. nern 42 In 48 tnfra. 
JI ~ 1100 aeoompanyi.ne tUltff 4~ lo:}9 mjrg. 
31 &II' lelll ~pariyi.ne coles 6310 74m!"I. 
33 Stto lett ~~ note 1$ 10 77 inffll, 
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responsibility to the institution; (3) Congress' ability to deal with 
major probltms aff«ting the reuntry; and (4) the legislators' ae~ 
countabllity to the voters. 

A. Changes Affecting Accountability 

In the struggle over House and Senate rules. legislators pressing 
for change were aid~ by an outside coalition of citizen, labor. and 
consumer organizations. including Common Cause. ,. While some 
changes wen: effected by legislation, many were simply adopted as 
House or Senate rules changes." 

Ea(:h of the changes designed to make legislators, more account
able to their constituents and their instilution stemmed from a 
perception of public dissatisfaction with the operations of Con
gresS. Each reform was therefore designed to allow the media and 
(he public to pay closer atlention to the way Congress COnductS its 
business. 

1. Open Meetings 

Before rules changes in the 1970's were adopted, House and 
Senate committee' hearings on non-defense matters were generally 
open LO the public, but the bUJ-drafting sessions - a1 which most 
of the substantive work of the committees was conducted - were 
almost always cJosed. H A requirement to hold bilJ-<lrafting meet· 

)4 f'ot <:ump.!t, lilt LeqUtof WOltltn Vot¢fS, lhe AFL-CIO, and Common <'-''It\l.., lott· 
l;;..,j fOll:tl:lCff opdI CIImIIIlI!r;ec huring:l. Se!t SM.lt lind H~Opetf IJJf ~/r~ III 
f'm. 29CONC. Q. ~f'/~C 1m.... 1014-77(1913) . 

Cun'.moo C .. ,,~~ pa.rtiI;..1M eontrlbll!kn> 'n lobbrine ror <:ooere:;ional chan, .. was to 

hIcld: citiun aWV1mC3S aOOu1 the ~ for spetiHt instilutional cbansc:s. Activit,,,,, aimfd 

.II {h~ ~ Congreu bep.n dutint the 1m ~on ~llI~ian. when CommlXl Ca.ll\.(' 

mtmbm III wngrftl.ltUU.! diJuich 1ICf\)$$!be ~ry astiC"d all CltndldO'Ue5 in ~b MOIne 

~OO Sc:!late r~!(t Ul\Wtr ""rum! que.OOlIlI ul"iudinll ttI~ir podl.i()m on k<"f O»uel. C;w

;!iIia!l'I waf lItfmmed Ih.u !lInr r~ w<:>1lId be Illa(l, p!lblJc through lht ot'ws nl<t'dla 
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NI1~ca"",,~ "'illiid colUick! at the \xgll!ttml of 1M !ttl\' Congt«$, .u.d\ Ii$ Qpen lMt'{il'lg$ 

Ul¢ .ru:.:tillt <XltIllDjll~ clt"inno::fl. Mmed at eomroUlni Iht ~vc pIlYiff (If Ihe H(tlat 

W.)I'Ilmd MntU C"mmkl¢lte, sUniIu &o:liYities look pQ in tht: 1~4 c:ampaign. 

15 Utilil;t bilb. wbicl! are :nnl O>I\!ddl!Ud by (ommv..Iees ami may late m4ll.Y month!; 
b<1<m tbey are ...xed on by ~t!S, 1'"IItes t~ct t.., be voted <llI are ~h:{=lned by the 
1lI~i«ily p:;any QIICl». muaUy f:'itlu:t befou " MW (\tngm:s bqins til" 1h\'lrUy Ihtt(1liler. 
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ings in the open was adopted first by the HQuse in 1973 as a rules 
change." The Senate turned down a similar proposal that year in a 
VOle in which senators with considerdble seniority opposed the 
prov1sion while newer senators supported iLlf Most st'nators. 
perhaps feeling more insulatect from the V()terS by their six-year 
terms. were less responsive tban representatives to .'>Upport for 
open meetings. Over time. however. the newer senators hact an im
pact, and many senior senators swit\:hed their positions, so dun on 
November 5, 1975. the Se-nate adopted an open meetings provi_ 
s.!on.J~ Under the new rules in botb bodies, me:elings are presUmed 
to be open, unless the committee members take a te<:orded VOte to 
close a meeting, Such a vote can apply only for a limited period _ 
either for a siugje day'.5 meeting Qf fOr as long as the ("Omminee is 
considering a particular bilt!· In the 95th Congress. House-Senak' 
conference committee meetings were also opened, j, ~ 

" 	 '. Roc. 6713 

A!ool'1l.ld. 
s. al:l', 9, 94th Cona .. 1st Se"", 
~ w~ adOpted "''' liu: Senate IIlO 

dftc't immeUlalely_ "4;, no. 
...... Housr Rut£$.,.rupro not( 11. a1: J1O. .1%-98.. 10 thoe Seam, £1II:h do$81 mec:tlnpC 

m-\c$ or m"'l'tlnp roneerniDa tilt s:zm<l $IIbjea ~y 001 -=d . • 
StNATlii RIJU'S. supro note 1~. III J~. 

"1 H.R. Res. S. 9Sm COJ:ll... In Sea" I» COSG. RI!c. 14' 41 {4U'1 to. na. .... ....~, 
"fbtsct, too. may new only N clOi(!(! by ta\dnt a n:cordcd vote by Hotw: A4d S=aI~~ 
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Before the era of openness, interest group lobbyists enjoyed a 
spC(;ial advantage in their ability to discover what was happening 
inside a committee through "iron uiang!c" connections. Having 
open bill drafting sessions, however, now bell's to curb !.he in~ 
Ouence of .5pecial interests On committees; both the public and the 
press can watch their legislaturs in action.': 

2. Financial Disclosure and Ethics Codes , 
In 1917. Ihe House and Senate acted to require senators and 

representatives and their spouses to make comprdu.msive public 
disclosure of personai financial holdings. H These a~tions did not 
come~aslly. Common Cause, among others. bad been pressing for 
such requirements since the early 1970's. In 1976, however, an 
added impetus was provided by the quadrennial Commission on 
Executive. ltgjslative and Judicial Salaries, whose nine membeN 
were appointed by President ford. the Congress. and the Chief 
Justice of the United Slates." In reporrin¥ (0 Presidem Ford its 
recommendations for salary increase.5 on December 6, 1976. the 
Commission also proposed that a new "Code of Public Conduct" 
f01 top officials in all three branches of {he government be tied to 
the increase, The Commission saw adoption of such a Code as 
"the indispensable prelude to a popular acceptance of a general in
mase in executive, legislative and judicial salaries. Such a reform 
mllst be sufficiently tangible to persuade a substantia] majority of 

feroo; sq:III.taldy. Tbt" HQUlC ~oted 1hz Jlddi~illnal ~~p III m;,uilln$lI vote Qf tht whok 
HDtlJell!.llt fOtlfuees !\f~ to M permitted IV attend" ~ivsed eonfcunce. 

:z 0,,", (Of!)wJtt~ ~$l~ led (0 oplm m~ in 1m: HauS(' Ot:i!:I.oo;ntii:: eauC'lll, 
"iI:h troJrded 1'(Itt:$ ~3kt.. on .n iuut:$ ucepI 1hz d«tion of commit!(\' ,hn-rum. Srot 
{""'>G. Q. SEnlCE. tivID£roCONCII.DS l3l)..A (2d oeL 1976). rollowln& ili¢¢WIlpl( ~ by 
~~I Rf1'\lIoIi.:aru. the o.:.nocratic a ....V'i i5 <IQW cpI\1l tnOSI. of IP~ IUne. hi. 31 ]'J.7-A. Wh¢n 
lOt G1\1lQl$ in 0Jl(:' hlJlanCf W3$ d~, l~ pr«$ colUlder«lll an uc:eptionai <Vm! whicb 
""'''ltd >CO'I'tnljj:. In 1918, bc:f<l<l' tbt 96th Coil$tI:n began, Majority Lead« Jim Wri$l1t 
~iI3~f;1lphm punint 1110' a "K«p Out" Jisn iU a d~ DnTtocr:uk allW$ dd'Jatro 
.ttthc ,I bad '" re:s~txfuy (0 "Ql.t 00 ~"bcommm« dmirmm ~ or teprintaoded 

_ 	 bJlhc H~ f«_.;ob.!lll, me EtbiC:!~" fn ill ckl~ medin&. II\¢ :;;&u..:VS VOIed that ,: 
n>d ItO sud! ft:$po:n$ibi!ily, Il.lthcugh!.be ~ot¢ ....as recorded: and rnalk publit< ~1lQI~ 16 
11I/r$: ikmf)t''f¢S SojreTl Pr()flQJ.<dEthiu CfulTlrn, 36C<)M), Q. WtfM.Y Rt.r. 3}99I1l11g) . 

(! Ji~. 110. 9~lb COO4., ht Ses.. (19711: H.f!.. Res. lIP. 951h Con,.• hlSess-. (1917): 
«'( H_, SItNlIf Adopt Nt'" COKk ojElida, 13 CoNG. Q. Aut.vo"A.{; 763 (19"t7). 

0\4 Th~ Postd ~ and f"¢deulSdary Act of 1967, Pvt>. L. No. 9G-206, 'I Sial. 6U 
il'l6I). prO'l1<ks for (lui ntablisl'llnmt of (he ~on to ~ (op-k\'d w.ri¢S rYttY 
foo, !QU, 
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Americans that the pO!a~Watergate era has truly begun. SUcb a 
majority is by no means persuaded now.'u~ 

With the support of the Speaker of the House and the Senatt 
Majority Leader, both the House and Senate adopted new rules 
calling for fmanciai disclosure requirements and strict codes of 
conduct.~· The financial disclosure provision subsequently became 
part of the Ethics in GOvernment ACI of 1978, which applied to the 
executive and judicial branches of the federal government as well 
as to the Iegislature.H 1'he W1w requires discJos-ure of income and 
gifts over Sl00. assets and ttansutions in real estate, stocks and 
commodities over Sl ,000 and liabilities over $10.000 by categories 
of amount." 

The Ethics Codes, which are,embooied in House and Senate 
nrles.H bar gifts from lobbyists of over SWil'· and forbid House 
and Senate members from a«t:pting contributions for so-called 
unofficial office accounts - often referred to as slush funds":" for 
items such as newsletters. special mailings. or entertaining/! Ef, 
fective January I. 1979, the Codes placed a limit OIl outside earned 
income of 1$ percent of the legislator's official salary, n The 
Senate. however, in Mareh 1979. postponed until 1983 the eHI!(: 
live date of its earned income limit. II • 

4S S« Commissio'l FaWlJ't Pay Aaa/t /()!' Top-tnt! Federal Empto-yNS, Ctmtm:r. }l 
eo...... Q. Al..w.N.oI>C Hi4 (1976). ;;....,' 

46 S« DCte d SIIpm. 
41 Pub. L No, ~·~2J. 92 SIAl. 1814Um). _ 
48 Id. The ~odes ~ __ Illu $~,tlOO; $S,(0).'$J5,0C0; sn,(XX).$jC-,OOl:; 

$50.000-1100.000; SlOO,~(»>. and-, _ U$C.000 - U(" ~flicitru 10 ~ 
whedle'r CO'IIf!i0;4, or .~ cmfliCU of tr.ttmU e.;ist witlmut pDS.iDg aD ill.... of 
pri~ problem. Tbtnis non,:quimnQU fordi$dmo;lrt'of~1U UfUml. ~mis!II 
wnW£> mt!lfm/llil:ltl tttdevllm I» th~ conflict q~ and. ~on:,.:auld invOtW: Is_ 
lWllofpriv&;'y. ~.:( 

49 Su sa...n Reus. IW'.e 19 supr#; Hovsa\ RiJus, JWlt 11 SUpt'(i., .... 

ro SWAn tl~~ tl<i:M 19. at 51; Houss JitV!$S,;n;pnr Q()te n,at63l. " ~> 
.H StNUE RULES, nlpril JlO~ 19, lkl ~?: H<MJSf Itew, oupra !lote 11, 1.1 653. ~~. 
$2 HOOSE il.WLtl. S11pNIlhlfe P.;u 6$6> fift S. Rtt. 110, 95th Oms .. hl:Sca {l9'11). ~ 
13 On MIlr<:1l S, 19111, tM SmlIu:, llli. rII!.h¢d 'lake "tile. d!'cl;ti~ty,epea1cd tm:~ 

• -~ limit by YQI[!lS HI p.l$fIX'M tnt tcJlriaiqn for GOlltn' four yean. S.Ra. 91. \IltII 
COl'IJ" 1$1 Sess., 12~ COl'<tl. Re(. S:U73 (daily «Ii, MIIl'<:b.1, 197'}). The postp;mo:memi:lu- .' 
peete(!. (Q IJ«.om~ .....~" $ft SmlluoSwPf'''ds IlIromr !)mil by VOOU VOft. 1; O'MJ.;,:.. 
Q,WulU.vREI'.399(1!n9), ~'...~"",' 

A Common Caus;:, $Iudy pllbli&h¢d ill May, 1979, oomp:lll!ilIg ()Qtside carmd ~ • 
I",as of smatOrl wilh tllcit vOl<- Oil the OUISide' W'fled income limil follllCl thN IUIIl 
1\I:1l;U()U wa~ voting for Ibm ptfl(I~ rhu,llciJ.! sdf-iQleftsl. "n._ r.R.~"'~1 A;u'4tmin'. . 

1980) Public Interest 

The Ethics Codes also established processes fOT dealing with 
complaints regarding individuals charSed with viotating the Codes. 
These procedures make the House and Senate Ethics Committees 
responsible for fact-rmding, judging specific cases, and recom
mending penalties if appropriate.'· 

Alll10ugh these changes in the Ethics Codes were intended to in· 
!;Tease the ~ccountability of individuai legislators to the voters. the 
application of these provisions has been uneven. In 1976. before 
the current Ethics COdes were adopted. the: House reprimanded 
Representative Robert Sikes for violating House rules regarding 
conflicts of interest." At the beginning of the subsequent session 

Congress. Sikes was removed as: chairman of an appropriations 
subcommittee by his coileagues in (h~ party caucus.H 

The House, however. does not always treat violations of its own 
rules so severely. In 1919. two leglSlatOfS reprimanded by the 
House fOT rules violations in connection with the "Korean scan-

r<pQrtl indl~ ~I ovo:< half gf.be ~~¢r;IIl1QU .han $11,6%5 (I5 pc:rt;elIl o! a 
SCI'UIl"'r's Wvy at that tim~) in oubide "'*'ned [noom, hI. 1978 and would hllve been af
ferttd by the limit, Au overwbelmint peJceD.taSe of thou: whent iQet'lme would hav~ been 
affe«!:d by lite limit voted 10 llill it in 1979. Of EM Z5 top earntrl of olll,jde lnwme in 1918. 
2l ""'led lIg,ain1\ Ihe limil III t979. Seventy P='t'nt M Ulo:te who vmed (II .919 api.1S\lhc 
urn!! luId ,,,o(e than SS,615 ill outside earnmg$ III 1918; Md 16 ptf«JI1 of !hme ~kI;'lportjng 
t~f UQlII had in, than $S,6Z5 in outside earning}. The bQll;, of $omt.tQfS' OUOlide Ulmd in
f:tlfll.l! in IonS came Irem. hooor;tra. In leptnUlllt Ihe limJl 011 olluide tam¢') 1nciJme, tru: 
srllAl.e Iefl mtmlWlI- a $lS,ooc po:!' rear 51aurtory lX'ilill.\l on hooorari.3 which wu:let in the 
1<;)6 (lIm~ fl~ law. Nin~«n kllaton earne4 .w« $24,000 in h()!loTl"';':! 'n 1975. 
$(t Ct'i~ c>'\,ISF. A COMWON CAtP.i!: SIUj)¥ Of OI.rrmllll' t:\ARNfl) I~ IIY UsrrlOll 
Sr"mSu-ikrou wnlH, 

:),f Stf S. Rq. 110. 9l1:b C!:m&., ill Sm:. (1911): H.rC l{n, J$J, 95th Ct.mg., 1st ~., 
I!3COM}. BloC. "llSii h!d)' ed. Marth 9, 1m}. 

SS ".It. R"". 1421. 94th Col'll., ld Sni.., III C/:!NG. It£c. HNlA (datfy «1. lilly 29. 
!m.). !#C~ 1976: Spot1igkI ott £lilies. 32 Cotoo. Q, ~ 11, JO iI911i}. Com
_ c_ rmd tMromptaio! apin5i ~w.i>'1t S:!l:t:I. Even .flcr lbe:CBS I~ 
rtt\$r~ "ISO Mfmnn" apMed R~l1IIti~e Sibs' viotMimu, f~~ Mill r~ 
f~ \Q rue I. com;UI.inl ~ !me or rOOr OWIl, ilkhhoush \'III Afiril6, 1916, forty-ri.'lIt 
1"P«'<mlae"ts 4id Ifammit to me House COtnllllrl« on SI:sn</.a:UIJ of Qffi<;'i.:o.l C.<md.uct the 
«)'IlpWn: rued by Common CaU5C. The <;<mI."lI.ltIl etlarit¢d Silt:1 WUb. pnn;h.;uing Z,SOO 
\IlUtS of $1""" in Ihe Finl Nl.vy SimI:: after urging p.att Itt\.d r<'dmtl offteiak to tstabb~b. 
1i1ttank &1 fhe P1enJaeolir. N...lIl SUllmn in h,il; diliU1Cl and with (altiq w rqH:frt his vw"~,· 

. ')ll~ ",r tile bank nod: md ,1,000 shares.of >tock in FlIin;:bl!d Indv.!itti~ m the flnanl:ial 
~alt'l1lnll b.~ fUtd w~ttl tnt How.<: (If Re!,,'~ijvCl, 
~ S« ~JIII Cong,c<> £t~ttd N~w~. J3 COI'lG. Q, AUlI>.I'l....C 3, iO (1111), Tbe 

1:II\It\1.I Wi.! .ble II) rr;lllOV( Represmtative Sikes iLl I. IlIbcammitttt dlairman bo;:a~ one 
l:IIuC'I.!$ (iIl.nge made in 1974providcd thill the clIaiIrtltn otlb¢ HolUe Appropriatioxu CQm. 
Ill~tl't' ~uboommltteel ....ould be vOied on by lh! call1:.'lU vnd« the ,.me 'PI()Co5.i used {"" 
MI;l)mmtt ~~.~ Oniu in til. Houu. 3OCo!'IG. Q. A:/..MAKI>.(: 01 (1914-). 
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dar' were permitted by their Democratic commiuee colleagues 10 

retain their subcommiH«' chairmanships, H 

In the Senate. Agriculture- Committee Chairman Herman Tal
madge was "denounced" on October 11. 1919, fOf violation oftht 
Ethies Codes." Assuming he is re~Ie4.1.ed this year, it is not yet 
known whether an effort win be made 10 strip him or his chair_ 
manship." Thus, while adoption of the Ethics Codes was an im· 
portant step toward accountability, attention is still needed to en
sure strict and uniform enforcement. 

B. Strengthening Leadership 

During the 1970's, a number of changes were also made in the 
House to strengthen the majority party leadership. The most sigw 
nHiean! of these include: (l) choosing committee chairmen byvotc 
of the Democratic Caucus;'" (2) empowering the DmlOctatic 
Stccring and Policy Committee to make comnliUet a$ignment.s;O! 
and (3) authorizing the Speaker to appoint (he Democratic 
members of the Rules Committee,'l ...1. Committee Chairmen 

The main impetus for efforts at institutional change, panicular. 
Iy in the Hous:e, was concern about the lack of accountability of 
committee chairmen, who were free to act arbitrarily in exercising 

11 s« C"""rm End!! 'KomtZlW' Lobbyillg hob" J' COND Q. A~I\I"CIOl 

lhf kg±!l.awn invw~ were Reprt$'ntativmlldw!Ud R. Royballtnd <;;'b;ukt H. 'I 

Tht two clIai.m:urnishlps lit quation We!'<' !'I()I al/IDaJ Ihme IhIIiI are VOle\! 00 

DmlCK.'mrk caum~. 


M .'iu Mlf 42 Wl 249. 96th <:(>11, .. 1M Seu., 115 Cw<G. Rtt. SI.lntddJ 

~ 10 (hi: Simate 

me!'! 

Co!umiuC!: in tlu' TatmadJ!: ~ the Lry IC$I (OT the St'nalr Wlif ~ WI)IJII\U ~ 


TalmildlC i$ rnnovN ffom his thait'ntae,hlp (>f Ihc ...... ril:UltOff COlMl.!llet_" ~ 01 

0.00 Cohen, Pra14C1u of COfl;It!'\C'4 eun.e. on ActK)1l by 5¢n:m' Fmiu eomm:itttf b

P!l!in~ T>!.lm~ CaK ($o!pt,- 1>1, }91'3). - -,~ - ---- _ '- $ 


60 ,,",,, tw acoompiU'l~ Iloies 6) (0 14 itfjia. ThIc UU of lhe e:atI<'Io'l as _ itUtnI!!IiCIII1 ot ..f 
or~ pO"~ llnd rCJ:ponsib'llhy owe; IlII.1W til (be Weal: and idvoawy of~' .",.;"
Ij~e ~ BoUint. Hu tWO boob on tb~ Ho!:Se IT¢ most impOYtl.ttt for ~ , 
not 001 tl«: hlstoricaJ ~xI of "_ardiol), bill tbeilutitutkrnal lfI;!'Id pWtIca1 fmm. 
"'Qrk. Sn R. BaLUN(.!, HOlJ~ Our Oif OIlUU - -- u ..... 

04'(f,;as. 
6~ ltll,u f!<Im th¢lwf oft/l¢ Homt Mwwity l..-,or', of(lJI;e tl) Common (.)uM Wet 

1. 191iO). 

O%S}: It. Bou.IN(), 
(1968), 

M S« IQI ..x'I)mpt.llyinJ nOU:llS to 17 /Jifro:, 

62 Srt! tem aoo:m1pan,m. IiL'lllli 18 I<l 8S irf/ro. 
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their powers. A 1975 repOrt on House committee chairmen cited a 
number Qfillustralions of such arbitrary behavior. For example. in 
one instance. il charged thal; 

[The chaltfnan hadl,violated the letter and spirit of tru: Caucus 
and Committee rules by budgeting only a skelettt1 CQmmiuee 
staff and by denying subcommittee chairmen the right to any 
staff. ln order to advame lepslation he favon, {he] oHen 
resort5 10 procedural abuses, such as cutting short debate and 
ruling Membeu oW of order. As a result of the sma!! staff and 
his tendency to steamroU legislation, major legislation often is 
not adequatcly considered by the committee. As t."hainnan, 
[he} has the responsibility to proJX)$e rules that CQnform to the 
Caucus Rilles, but in fact the committee's own rules violate the 
CaucU5 R.uIes in j.everal respects!' 

Another chairman was reported to have violated the rules. 
lfeated members unfairly, and abused hts power. According to the 
criticisms: "He has denied subcommittee chairmen the right to 
hire their own staff, he harasses and discriminates againsl 
Members who disaaree with him, he creates 'special' subcom
mittees to eYade Caucus Rules regarding subcommittee member· 
ship and jurisdictions. he used his chairmanship to oppose the 
Ca\lt~us policy..•."" 

Previously. under the seniority system. House committee chair· 
men held power soIdy by virtue of length of service on a commit
te<:". Since many held safe seats from one-party districts, they were 
in effect accountable to no one. With no way of counteracting rhii 
control, many of the party's leaders could be reduced 10 virtual 
~uppllcants in dealing with these chairmen, Members who advo
(aled responsive leadership and outside lobbying groups frustrated 
with (he ability of these chairmen to oonle up legislation had c 
mutual interest in altering the method of choosing committe<.: 
chairmen, 

House Republicans took the lim step in dealing \\'ith the seniOl 
Ity issue in 1969 by deciding that their caucus, the Republk: Coo
faence, would elect the ranking majority party member of ead 

, ---, cominine(> by secret ballot.H This-seeriiingJy simple cbange was ac 

M RtI'OllT()NH~1It ~CIWAJoWi, SUf."U' nok: )4, a1 3-4. 
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tually a major breakthrough in re·assertioa party leadership over 
ranking committee members, and an important precursor of ~ 
procedures that were later adopted by the O¢rnOCTatlc party_ 

The Dem.ocratic party. however. took: longer to alter its prQC(:. 
dura. probably in part because more was at stake - the chair. 
manships of conu:nittees, rather tban simply the ranking minority 
positions, An early effort to hold Democratic chairmen account
able was a proposal adopted in 1971 which required a vote of the 
Democratic caucus on a. committ~ chairmanship if ten or mOre 
members requested one." This approach was generally unsatisfac. 
tory, however, becaUSe the direct confrontation it involved tended 
to inhibit challengers. As a result, thls rule: change produced in 
1971 only one challenge, an unsuccessful one." 

In early 1973. at the beginning of the Ninety~third Congress. 
House ~m(X.'tatS took another step toward reform by establishing 
a procedure that no longer required the approval of ten representa· 
tivt'S to challenge a chairman. Instead. the caucus voted that eaeh 
chairmanship would automatically be oonsiden;d separately, The 
vote on each chairman would be taken by secret ballot if one~tifth 
of the members present requested such a 'Iote in open session," 
The pattern was set in the first vote, in which one·fifth of the 
caucus members requested a secret ballot vote on the c:hairmamhip 
of the Agriculture Commiuee. n The precedent established, & 

secret ballot was requested for each of the remaining chaitman· 
ships.7~ Although all chairmen were re-elected that year. substan
tial votes against several of tbem indicated their colleagues' dis

..... 
66 SN Stllionry Sy,'\k!m CJu:Jhflltd in &tit Hou.»t:f. 27 CQ~. O. ~ 11 U'11U. 

ti? Sn id• .u 17·18". The dairlllllll who "'&$ dl~rt=d but fe·dected on Ff;t,. 3.1911. 


John MtMillan. the: Ion,~hne cllllirlMA .,r the H~ C¢mmlW:t 00 

who !wi btocl;.td Hcm~ RIII~ legi$l/II:lon rm tilt 0isttk.11U1d had 

attif~, 

69 Id. II.t U1. 

7(\ld. 
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satisfaction and foreshadowed the defeat of a number of the 
incumbent chairmen in 1975. 11 

After the 1974 congressional elections. an additional change was 
made in the caucus rules to require an a.utomatk secret ballot vote 
on alll;nairman candidate$ nominated by the Democratic Steering 
and Policy Committee. tl At the SIan of the new Congress in 1915, 
an overwhelming majority of House Democrats b¢!ieved that cer
tain committee chairmen had abused their powet. As a result, the 
caucus defeated thr& of these chairmen!' 

Since adoption of this procedure in J975. the eIection of com
mittee chairmen has become an aC1':eptcd process in the House" 
Because chairmen are aware that their performance will be 
scrutinized and tbal they will be Voted on by their colleagues, there 
are now fewer complaints of arbitrariness and chaUengcs to chair
manships. H 

]I k/.I.I 136. The 1m \tOlt:fOll me mr«dWnntn ulotimttcly d~ in 1~1'. Sff no!: 
1) ill!,.., w~,,;u folWW1.; , 

(1) W. k.~, A.grlcullut(' Commm:ce, 16910' 4lJ; 
(1) f, Edwud Htben:. A.nnt:d Sttm:cs, 1M [0 41; W 
(l) Wright PlllrtIlO, flank,,,!! and C~, 155 l~ 40, 

S« tl!Wlt. Senlen!)' SMnoi"<,f Ifct!:f il'/ ~ Wast!, P'tYlt, Jan.. 24, 1'fI}. ~A. at 4, .... 1. I. 
n s«COJtgrammal RqCfro'l Made", 1')75. 31 Q)NG. Q. AuI.l.<.s...c 26, 21 (197'~ 
a Stf'id. lit 32. The eiWrm.m Ikfca:ed Wf'U W. 1'1., ~ of Alrirultun!, F. Ed"'lIrd 

Hct1cn 0{ A.mJed ~, Ind WriJht PIItmal1 cf Blnlill, arui Curreucy. In llot~ 11 
"'fJra, f-'t$I-{enn»~ ~au mvitod all ill<:'Umb<:ru chairmen ttl m= wilh ,hem.aM 
~ fO quesm:.lU. 80m ~r &ltI! junior mcrnber:i wm dtllghted Iha1., fer ~ (1m 
liro!, challTfl¢fl weft parma: ;Ulenu.:rn IQ cau~ memt!<'". 

Just priw U}lh~ C3uct11i II1lectiom. Omunoo C.wsc: '»un:i ilS REf'Ot(rONHolJ$£CO~'>4IT. 
ru Owou;N, $« ~ \4:rupra, dCJaibint and evalUalill3 .:ommiuu ~ in tr;<ta1 

Qh'~, Of a~ of Ihdr pOWer. their jl<Ooctdural rai;~~, ,u1d lheir fc«>ni of !OUOWln,Cf 
1!Wtprdint;;:aucus rult:J. 

H [II 1971, em I);mocratk (1II;U(Ul ~ all the ",l!Qmmenlblio'l\ of the 'i1l:t'l:ing 
~d f'oIiey Cummine.: for cmnmitlett cllairmen. aliltouah sutm:amllll Il1.IlItt)(n 01 ''()iIft 

"'t:~ <\\It again" l¢\'t1ai. Sff HQal' Dlmwcr"l$ Appro>ll' LttUkF5Jup NomilreCi fOr Com. 
_Itt Ch4irme:<>. l4 COM>, Q. WEa\.y RU'. 14546 (l917).lill 1979, Rqn<5mutl'\i: Jamie 
l. \!hiltea ....... lhe 0lIly member in lille for .. House II1Qmmi!:~~e chaifllllln$hip (Appropri.a. 
!l\l<l\j...m> (ace<l ,iilrifk/lnl nwotiIion. A .:oalltion (f1 (»nsumtf, tillVlrl'IlIJl«>!II.! and c,vil 
rigilUS(l)Upl; hM.mnc:tlll~i.rtt ~ iIim, and :hree~ O(mocrlll, :irrulll«dn 
·o.:.rCOIl~' ktler oppo$/flg WhUI<m," Wblu«> "':;U eI~t1:I by 8 ~(IIeof In to 88. No_ 
<olliff dlaitman rece:wed u mllJly as so IltJl!ti¥c VOle}. Ste CommullU A«igIll!U'llN FbI, 
aMi, ('.1!,wllltll Pkli.ed, eo,,!,l'CIII U Rsdy (0 W.uk, 31 Cm.c. Q. WrU,Lr RFP, l~3 .."" 

tbe' ItIl:lilod fir d'loos.ing rommLltce tbairml!ll in tbe xOlI.le was inlhll!llced' by me Hou~t 
'do'lth. fM exampli¢, 5enatr RCJ!\lbUcans in J97l dt'cidCll ~Iw the rankin, minoril), 
1IItI:Ilb« of eIIcb OI:)a1m.ilt~ "'WId be ch_ by II. 'M~ bf !he Jtq.ubli;:;ll'/ membffi. <;If aen 
'0m"Ii:1«, Set- Smii.ll'(,y: Rqub/IC4l1S Modif)' Sd«tioll Proca:i. 33 C"<wG. Q. Wth:tv 
~It. $1 (l9U,. Sim:e 191$, 51'''''1''' lltmocr-" havt {ahn:it R?W"1l.1¢ \/Ott on I n,mmhl«: 
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2. House Democratic Steering aod Policy ConuniU« 

Until the 1974 elections, committee a~signments for Democratic 
representatives were made by the Democratic memtx!rS of tlie 
powerful House Ways and Means Committee." At a series of 
Democratic' caucus meetings in December, 1974, however, the 
committee assignment power was transferred to the members of 
the Democratic Steering and Policy Committee.!> creating an itt!
portan[ new tool to t;!nforce party discipline. Representatives often 
seek to move from their original committee assignments to posi· 
tion!> on commiuees Ihat nre viewed as mOle powerful, such as Ap
propriations, Budget. and Ways and Means. With its committee 
assignments role, (he Steering and Policy Committee thus was in a 
posifion to grant desirable commiuee assigmnenu according to 
responsiveness to the parry line. n 

3. Rules Committee 

For yearS, the House Rules Committee had also been an isolated 
enclave ",f power and an ob~itructive force in the House of I«'pre· 
sematives, often blocking legislation that was ,~trongly supporttd 
by (he House m;:l;jority leadership," For exampie, in 1963. t.ht 

," 
cnairm<ll!'l if reQUd.!!l'd by orn:·fl/th of ttle ~m«:ratk <:lI\lCUS. - ~" "._MW _. 

rupia 1"1011: n. a: ;;9. In pra~lk~ .u CIlmmiu~ chairtru:1l ~'" W>ttd ml. foJ u~. ill 
NlM"mhe1 191'), S<:lllItVT Job.<l L. ~ct:ltlltll, ",11') dmutd!he APIll'''priatiClM Comm>rn:e, 
died. ,lUi ::aUS«t a \hifl among (hi: chliltinnCfl of ~hrff rommll1«$_ Snliltaf a_a a. 

li.:MfClf who IlQl<tttllftv ~u hi>; ",.y, (ried tGb<1<¥e Ihe ca\l~US *ilNetbt~1I pro
Ihi, (b'>la1lN, Iwt x!\ator Jc>IIi:Qgli Randulrtl ubjo:<:tW, and til: ~ \'01l1li 

, 'eetion pr<J«t!lJtt. SN (iwnond &: W'jl,!;CVCT, ~ 
.. ",fl.. 

"",,' 
77 


elmrd by Ihr ClIIlNS 01\ _ ",,~ 

Spt!akrr. ~ l~$lJip. v,,/~ NLm~1p eMnlt'S. 

Al.MAI"M:' 21. 3\ 11973). 

18 Sff je BoutN('.\, PO....EII!~ 1'l(£ HOUSl! 1~·2Ul (I%S). 
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House had to resort to the threat of a discharge petition in order to 
prod a civil rights bill out of the Rules Committee. It 

Earljer efforts to control the Rules Committee had not sue;. 
(ceded in making the committee an arm of the leadership. '" By 
1974, it thus had become clear that if the Democratic leadership 
were to manage the scheduling of legislation and establish House 
floor priorities. the members of (he Rules Committee would have 
10 be responsible to thS leadership. tl [n December of that year, the 
Democratic caucus g1tve the Speaker the power 10 name the 
Democratic members of the House Rules Committee. U Since [hey 
must rely on Ihe Speaker for their posts, Rules Committee 
members: are enCO\lraged to be responsive to the party leadership, 
I['$pedally on matters of high priority." 

Excepl for some modifications in the rules governing fili

19 SM I Cmw. Q" Sn'<,oE:. CO~OIlUSMl[lTIfE NATtO~ 1615, 1635 {iWi5), The<l;!~lIar~ 
pclltkon pif~ is (Xl'llIIilllt<l as fo!!<1'iIi1<: 


A bill'~ fPOIlSlmi may abo tty to tfyp;w; Ihe IRubl CcmmJIt« by t~ disdugt 

pt!;ffqJf proe«lur~. tJl'Wkt Ihil; me!hPd, if tbC' R~ Ccmrniuee does ftC( trJUlt il 

ruloe 10 il bill within _II kJ;isJativ-e day~ of a n:t.IUCSI fot u by il <:hail-man of lilt 

kJjs!atl~~ NJl'flmilfft !hiU reponed thtbill, b:ad~r~ may mo''1!:to f<:m:l:;; ruk rrom 

tht CommiH« by illlrodu~'i!lg their Q1oO'n ru~ for <!~t,.tnrd Ih~!l Hhnt IIIi pel';"'1l 

ttl di~ that r~o!lItion b'om the Rule~ <.mnmltt« A suc\'r:$$iul ~kln 

It¢t4~.he sis:".!I(u(U of II m:ljority (Of lhe H(\(I.!bI!.. Q!II:¢ a majomy ,igru., a ~~ 


may~lllp the lWIillon lor flooI' coo.rid.~!l. !fiT is adOl'tw bytbe HOIIl«:, the 

Hll\lw n~~j coru.idm W ,~o]llti(ln .1Id if Ina! it adQPI~. ~ I» tht bill 

il~IL 


IJ.lIll.l2-l, 
SO SHid, at 1416.1ndtTd, .,rrvialrt1y in thf same year Ihe nllmb<, (It ~eau Olt the Ruks 


Commlt(C( I1JUt b~1I tlIOPf;rnl<>d from l2 10 I' ~~ _p«ificiiltr to CIl.UfC 'II Cllminu..d 

lIbtf1li I:!1.1jority. St!I!erili<:um()fetJ"g~~ Ft'W ClIf"'~' I!lC..oIofC, Q, AI.-.!A.'fAr 

WI 11963), 


!l Sf'f' f'c_ RQ1o')' A....,y from ~lfior MtmMrs lIS C;mgrn:< Clutl'qH MQlt>' Fro-
<..m.I\1::t)1 COM;:;. Q, AI.Io!AI<AC 28, »0915). 


~2 Sf'f' «I. 

g) 5r¢:lker O'NeiHlw 001 oon he$ltllm to~ ptn;surc em Ih~ Rclo Commiuet WbM 


~. lrunk$ it it rtv~n:m. 10 ill (lld hlilbiu ui oblum;tiooLsm. 00( example Q(I;Vm:d d~ 

RvIn Cumrnillr<: ro:uidt;ra(ioo ofthe Houu Cod~ vf Conduct 11\ 1917. 'Tl\t: Clldei:rtdtlded 

'. p:ropou,d bUlk on tho: IIt'11OUOI of ouuid¢ ~ thli!l ~nl<lI'Ve\ ~OtIkl e:a.rn, II ptO'<i

- th&! Wl$ slr4...!!;!y ~ by membotr,.[If the Hoose who ...ene Jlt~. many ,,( 

.". "en: earning high f«ll (.om thci~ pri~\(ft lIIIiW Pfac:t~. Two law~ SIm'iJlg on tbe -- -
IMn Commiw't. (.1aude Peppel ,nld MotfJIb F, Ml"plly, '""c dftt'NlliMd h) list the 
Kult$ (\"nmiH~ til' bk>c;k tile !lntit on ouuK\III earned imome. Otllc-r memben p~nl &l 
'n( tomwitle.: mO';li;'lffeponed llw O'Ndli feroinrl.;d Murpby tlld Peppu tit.,. hi: Md ap. 
l'OIllltd 11lH::::a 1.0 the tOlnl!O\iu« :lad thaI he ....oul¢ ~<nUider iI ill blow 10 hiJ kat\mhip if they 
J4nQt 'ilxr Ie ~a!lt I~ rule aueque:ued. Asaft'llllli, Iht-yvoted for the nm. WhtxM;U (Itt 
'ipQ\t:r', pr~u, \hey likely would lul.w emplDttd tbf O~fll.:tiVt l<lctK:l u.wd hV thr 
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busters, u the majority party in the Senate bas taken no analogou$ 
measures to strengthen its party leadership. The comminee chair_ 
men. therefore, move at tt'ieir own pact in preparing legislation for 
the Senate floor. In addition. despite some changes. Senate action 
can still be blocked by a minority of Senators through use of the 
filibusters. U Thus, the majority patt)' in tbe Senate presently lacks 
the power to induce coheren~ among its members and to ensure 
consideration of priority legislation. 

JIl. AGENDA fOR TIlE 198(}'s 

Even when President Carter received notably low public conn
dence ratings in June 1919. Congress was S(oring eon&.istently 
lower in public opinion pons. II The present lack of public confi· 
dence suggests that. despite reform efforts. troubling deficiencies 
continue to plague Congress. 

.The refo'rrm in the 1970's discussed above" helped to mate 
legislators more accounlable to the voters and strengthened the 
House leadership against arbirrary uses of power. Yet. the ability 
of congrestionalleaders to influence final results appears to haw 
declined in recent years. One major reason is tbat the changes did 
littl-e to overcome fragmentation in policy~tt'1aking, a major institu
tional weakness in both the House and Senate. To begin with. 

. neither the caucuses nOr the HoUll(' Steering and Polky Committee 
bave yet been used successfully as a means of forging a coherent 
party poiicy. H This lack of formal policy-setting pro<:edure in tU!P. ..*, 

-,
Sort H_. $emu(! ;'IOOpl ~w Codt t)j' El*iCl,~11 

parly led Spuk~~ l¢ bypaH the ~ *" a 
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makes it possible for special interests. with their close ties to par~ 
ticular committees. to exert: far mote influence- over national policy 
tnan they could if tbe majority party had an established. cohesive 
national agenda. 

Under the current committee systems in both the HollS(' and 
Senate, committee members often pay more attention tn special in
terests thm they do to party leadership. Committee jurisdictions 
are splintered. making it difficult for the pany leadership to assert 
;:ontral over the nutnerous committees and subcommittees.U 

Legislators who remain on the same committees for decades build 
dose relationships with related interest groups, enhanciua the 
groups' influence: in committee deliberations. In the Senate. a 
handful of senators can block action on major tegisiati{)n merely 
by threatening a filibuster. H Furthennore, CongreSS habitually 
considers eacb legislative proposal discretely, makins: it virtually 
impossible to relate a program to others with similar or even COn

rueting goals. H 

Anotber ma.jor reason for the weakness ofcongressionalleaderw 
ship is the growing power of the special interests to hamper its 
ability to innuence. if not detennine, outcomes and produce CO~ 
hertnt and rar..sighted legislation. Special interests take advantage 
of the fact that political competition is a siven and (hat incutn

llru$Urytonilh:t. T"~ loond i! u~icr to tuQV( tl!.: ."Olk of IIIt-C(lr.greH ;;long by f1!!ying 
"" iMm_ w&ng¢lnHlts than by formally iUlJ1K rapomibility within Ihc In!<titl.llton. 

the tf!<:Jl't! to 1x;.ild Ih~ ~sa'S a puIky_ldn, body fo;u~ MllnaDy OlIlll$li\Ufinl 
_llIly m~. When 1IlCh tquiu meetilJp "'ttl! fU>! breW in 1969. ~be ClIUCUJ we a 
itl~l!e inontllio1l. E"'II(!ffOrlS to fRlvt an a~ dreulated in .dva~ t1II\l$eG diuomsion . 
n,,~ U'3~ ::allCU' began mectm, fIlO'lIhly. it WM w;ed a:i II. (orum tot disru»loti. lmllaUy, 
'b.~ "'~ 10 have t/!¢ o;am:w IlUtrllct 1M Dmloctll.tk mcmben of tbe "Wtepfiatc U)tn. 

mIIlte to ItpOn '" ~ bin rOf action bylho: faU HOlIK, Tht- mlm lIOIabhteumpiuqf 
'hil1llproo;:h w_ E~gWawn ll> wd the Vitlmam War HI 1912 and 1911.11d 10 rq:w:tJ Ibe 
",I <l~n .Uo..ancc ill 1914 and 197~L rbc comrowrsy ,ufrtlW!dinll atlempll 1.<) 1'...., 
;1>« bill~ ~n:atl!d" dilIl1lie fw ~han~ by fO<.',ulnl caucus al1UIlKII1 on lfit ~r of ~Qm' 
Oitltt: chairmm tQ blmk 1qi$!1Uk>n from ooll1idef:liW:m b)"thm full HOUW.I!IC nC'Cd 10 corb 
III( h~~t powo:rQf tilt- WI)"$, and Mearu CQmmi(t..." "".I I.h~ Ibilil)' <lfthc Rum Com. 
""lIlt Ie PIt'lfI"J 1M HOlm: from voting QO major l'U1Iendmem~. IV CONe. Q. Stk\'tcr. 

··~r,'~·ru\S_£>T<rfN"'TIQf<768.09(1~ji. ~-- ~-- ~ 
W Thtra arteutTemll' ltl1)fe than 6Ocommnlen and 2'Owi>rommiUee5 in (be ~s 

t<I( i~joinl OO'!ll.!:niI(eeI. SnCoII<G. Q. StM~lClt, Ctm"lmE£lOf'THe96rn CONGR.£:IS 
t~ R.pott. April 14. 1919). 

"6 Stt' ~otc" supra. 
II ''W!>01e SS.tupM. 
~l Sn, 'l'.t .. IV O::»<ru. Q. Sil!I!Y1Ci, ~ANDTIlI::N"'Tlo~ 161 (1974]; U"l' Pllffllfly 

""""" R'I)rg<mi<:e; If) C9mmitretlJ. H CoNG. Q. Al.MANM; at (1977). 
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bents still depend on special intereSls to finance their re-election 
campaigns.~I 

Further, Congress spends so much of its time dealing with 
routine matters that it often fails to anticipate general is$ues and 
problems and is hard pressed to deal with the tough, compl~ 
issues currently facing the country. ,. Unless Congress is willing to 
take some far~rea(:hing steps 10 reduce the number of routine Itlat· 
ters it handles and to create a modern, responsible organb.ation 
capable of grappling with and solving fundamental issues, it may 
increasingly become an institution in which parochial and shQrt
term concerns pred<lmill8tc to the neglect of broad, long·term 

solutions to problems. 
Changes in the 1970's successfullY dealt with the principal con

cern of that time - to pull power away from the autocratic chair· 
men who controUed House and Senate committees. Equally strong 
action is needed now. however. to restore institutional effective.. 
ness and vitality. These are not goals that can be perma.nc:ntly 
achieved through one particular reform. but rathc:r, must be part 
of a continuing process. Since dtnortions of influence. power, 
workload. and productivity will always reappear, institutional 
changes in the l-louse and Senate must include mecharusms for 
constant review and regular, orderly l;hange, A strategy for the 
1980:'s must include the aaoption of Qrganizational changes to 
enable COtlgfCSS to deal with tough problems In a cohesm a"rnt 
even~handed way. To that end. it must indude passage of 1ejisIa. 
tlon desiJned to weaken the hold that special interc:sts have on 
Congress. the need being particularly great since these intm:sts m 

:31devoting ever greater resources to exerting. their influence." 
The following is a discussion of a number of proposals desianed 

to address one or more of these: problems. Some of these remedies 
can be adopted as House or Senate rules l;banges," while ~ 
will require enactment of new legislation,~' NQ single action will iD 
itself afford a complete solution. but taken together, they should.'.'

"" . 

11:1 Str 1\M£QC...101 fJ.;fell;PIlISE IIo1~nn.ft$. PIJ.uc fm"""!1"0 Of CoI'IG~~ 
PAIGNS 15·19(19111). ...".,.... 

'\W ~. -r.,., PEAIilSOl'/& A_II5O~. nOle 13 $l!P"'" '40. 
9!i .s:t.r CoM",(lNCMJS£. How M~EyT",uJl,INComl~ 6 (1919). ~~. 

96 OIle tMmple is fIlib1rnf't rrfmlll; H<r texl tlZCrn~1I nOlel1271(t ua UI,/1& ~ 

97 Que ¢lUI.mptt is SwutI Jtsldlltron; $ft'tuf lI«mJ1l'i.IlyillB nmes '14'n '19 iIIh&",~ 
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result in a more effective Congress. responsive to broader, natiOn
al CQnCeWS, 

A. Committee Reorganization 

Despite changes in the 1970's. the House and Senate conlmiue~ 
;vstel'tlS badly need reorganization. Both proliferation of SUbCOID: 

~iuees and their overlapping jurisdictions contributed significant
Iv to the fragmentation of policy·making. The party leadership 
;nd the Congress as tt wbole hesitate to undertake any reorganiza
(ion because it inevitably involves some shifts of responsibility and 
power - a sensitive subject to any legislative body. 

While the number of Senate subcommittees declined somewhat 
in the 1970's, tbe number of House subcommiuees rQ:5e dramati
cally." The growth of subcommittees in the HOuse stemmed initi
ally from an effort to undercut the power of a few senior repre
senlatiY(!s, This increase in the number of subcommittees was 
coupled with a limitation of One subcommittee chairmansbip per 
legislator. thus enabling mote people to serve as subcommittee· 
thairmen." The resuit, however, has been even greater policy 
fmgmemation. For example. in the House. jurisdiction over 
energy legislation js now scattered among 83 subcommittees and 
committees. ,00 

98 Acrordol3 \(1 Ccngres,;onat Q.llII'ttfly Resel!dt .$(!fYke. \he numb;rr or HOllse and 
~lt Wlx:mmniHe1!S in 1959, J9(jI), VId 1919 wC1'~ U fotro..~: 

f~ $/oM/{!' 
lWI 106 SO 

I~ III 100 

1m ua lOt 


f:kpr,illl<: til:$t'I.Iuion by MlIIY Fienup til CjJnlP~r.1II1 QII;"ledy Rnean:b &rvi~~ (Pet. 
~. 1919). 

99 Long tide«' the changes of lhe Im'5, some HQu~ .:ommiuttl adopl .. d !htir own 
,eb .,.ruing ~UbooIn"litlt<:s i'l .,.. ("{fon I~ ~tamp OUIl.ilt arbilra:y ~bul~ ()f f'Ow;rr by tom
1IUl(~(haixmm. An t.umplea lilt adjon faken in dte $(,(h Contress by Iht H~ Ed<K:a
- UId l."oor Cotlltnitk1! 10 ~I ilJ al.l.lhoritali;J.n dIalnn.un. R"Pr~I:EJvr Grnllam 
b>tdm. Because thffe _ " .. Pfilcti<:al way (0 rdi1:W' RaI,u,1'I or hi! ;:hairmalldl!p. tht ap' 
1'<1),141",<» \0 ;!:I.t.l.blW! ~al subrom1l'llf~ ..~ dlairnum wQuld MY<: ,omrol U"';f 
!lil\. 1Irililill ~beir iwisdkdoa, tlnn remcvin, Budm's power !o aula" and I;dod bitls. Ttn-
~H= lnt.mor and rmiihU"Aff,tir$ Commhl« [0110....00 a simlm poIaic:e. Coo"matwllS 
of DaYid Cl:l'htn wilh Allan:'" llirmill\o,. le;llil#tiVf! oUe.:w of Ihe AH.-CIO, lind 
~tw=tUlV¢ Janm G. O'fUa. lheu ctwrmao Qf the n.5."_ {Nov. 1961J/-. T1w IUhrom. 

~~em "'as IIlU~Cfeated to deal wilh a partiCll!aqIJoblrm. but ~J li_ ~ andtht 

N~ changed, the sywm. dId not. 


!.OO Hou'i£ SEucr 0li!.L'It, or; Q)1>!.WT'lUli.. To EsrAIlUSH J\ SUMn"G Q)M~. OJ< 


bn~r. H.R. RO'. No. %-741. 96lb CM~, 2d 5=. 7 (l9!«,l); He H.R. JW~. 132. 9.hd 
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Within the Honse, the growing complexity of problems which 
cut across committee jurisdictions led to a reorganization effort. 
[n 1973. a Select Committee on Committees under the chairman· 
ship of Repn:sentative Richard Bolling was established to recolll~ 
mend changes. <I, This was a bipartisan committee - its vice_ 
chairman was Republican Representative Dave Martin - created 
by the House leadership with the support of the minority pany.at 
It engaged in serious and comprehensive efforts to revise oommit~ 
tee jurisdictions.1U Nonetheless, the Committee's recommenda· 
tions were dde41ted on the House floor by a coalition of committee 
and subcommiu~ chairmen and ranking minority party members, 
all of whom felt threatened by the proposed changes,'" Lobby 
groups that supported the organiLational status quo played a ma
jor part in the defeat of the Bolling Plan. ,It! 

In early 1977> the Senate undertook a committee reorganization 
effort that di.d have limited success in reducing the number of 

IOj ~ /umdktlDnllt O..ulr:m( lI«01tfmendld!OI' HI)UM. l~Coml. Q. ~c 15,. 

1SS·S6 (l97j,. 
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100 The BQI!it1$ CDllImilUl! <e<:I)llImmdtd libiftint the workload away fn¥!!. powtrful 


tNmIIIiut¢il. ~y Ihe WaY".oo M:ans (oo::miute. wlricll h., e"'.....;vt jurisd:idioll 

over !uea, urifb. ~ Iot:t!.lrily. ,,"'ClflU'" medicare. 1l'1<::dkaid,:and hclltlr. ~.It 

aho lri«! louividttb¢ HQt»¢ F.dw;:aOOll'luul LaborCommit~~ into II COttl.mtw Olt Labat 

• "d a C.ommittee un fu!ucal«)n. Sn M4jr)r HrmnCDmmilU'l R~!JI1fI R(IJ«Ied. JOCotoQ. 
Q. Al!"IAl"AC6~U974,. . 


1Q4. HOUK mlllll:b<:t!I fWrtillg ~ deall lilt BoU1ns plan a ktha\ bl&w i:ll JItM, 19t4, 

by using ,Iv: ;KI'W1tt of 1M alU\."II~ to l;.eep the l~tioo off the i{ou. floor III1tiJ 1M 

pru~ were ~ub:f(;all(Ii.Uy amended, Sn kf. A tI'U.lcl> Ie» ambilious p:opo$&! • ..rudI1d't 

<:'Of!:IllIiltce juth<tio;tion lugely unc~, "$I; pallM(linsleW. One \'Aft of 1M Bt>IU~ pin 

lhal wu rCl&.iJ>td by the HOIl. ~,~ ltji!l!aoonl<) ~ joinlty ffitntd 10 nwrt 

Ihan OM' commkt«. Pr~ Cart.tr'$ 1m wdfa~ reform plan "'AS $\wull~ 
~ OUt to W"etal1;(lmn:ItlctS, -*' of wltio:h $ep.tlr:lldy aanUncd rtlr:¥&lll:upcal1lf 
the plan. Sn Quuor, Cctirl'/1"5;S <lnd WnjalY: A U)1Ig RIJ<tI.Ii, n Col«>. Q. ~ 41 
(1971) The 1979 En"'.y MoblllLativn l~gW.won w~:aJ,.o toruidcrtd in thill manner. Ser 31 
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standing committees. 10. Most notably. the Senate managed to conw 
solidate energy jurisdiction. previously scattered among a number 
of committees, !fl in a ncw)y.oereated Senate Energy and Natural 
Resourees Committee. responsible for energy policy as well as for 
public lands and parks, 'u 

Where more powerful committees were concerned, however, re
forms were less successful. For example, the sweeping jurisdiction 
of the Senate Finan~ Committee - including government debt. 
general revenue sharing, health and social security, trade tariffs 
and qUOtas, and most revenue measures)" - was left Wl10uched 
by the Senate reorganization effort."· ADd such nesleet meant 
that the Comnuttee would continue Co wield considerable power 
-over substantive policy where it reviewed proposed tax prefer
enc<:s.1II 

Thus, both Houses of Congress are ~till awaiting an effeetive 
overhaul ofcommittee structures to eliminate overlap and duplica
tion, encourage more rational consideration of lmportant publk 
policy decisions. and provide a more balanced an~ation of 
power.HJ Until such overhaul occurs, special interest groups, by 

l~ S. RelI . .l. 95tb Con... lSI 5I;:u.• I2JCcmc. RYe. $7,SU (dady tII.1l!1. 4, 19171. The 
TeropOrtll.l)' Sde.::I: Cowmiuee Sysr= ""AS dWttd by 5cnamt Adb, Sl."~n, ~s,,,,,rI' 
~tor'J~ Irs C~. 33CONG. Q, A.l.MANAC1i'! (l9n)• 

C<m"ImWt Ca~ SIlPPW\ed th~ Smale tfrOrl U it had the HOQst prajl<3Sat!, ttu~fyil\S: 
t>rfun! lheCMImiUCNI on lnlr:w. 1976. Ht!/Ui"tS om J/U"i$dictkln$. /(4urtds.. Nu.mMnrmd 
Siu.f, ..nd {..imi/(llio1u _ M~, &#u fM TtmpcMry Sdn:¥ Com",. rQ Snldy lilt 
.s:n.t Cam'll. SpwtI, 94th Con,., 2d Sen. S (1976} (JI.tell'\¢1tl of ru...id Coh.m). 

to1 SN It'XI lICOOmpan)'in, nou: 100 SltPf'Jl. • 

103 Se.o! Ccn,MQ" RtfOfIJVJ.lJw4e1~. JO CONG. Q. ALMAl",o,c )4' OW4). 
J(I') SEI"IonCOM'>I. 01" Fj~, 951llCoI«l., IrrSF5S., HlSWltl OfTHtiCOMMlmro.. 
f!~, S. Doc. No. "9'-11 (l97TJ. 

110 SffParm, TM~ttR~ttiwJI$Commillff:r, J!)'l7. 94POUTICALSa. Q.319, 
114 (919). Fi"'l of the Iw.m.e rmmbeo of me S«:oa.u Sdt(( Commil!~ servUl on :.b~ Smale 
filUMc Commluff, slvins ~hc laUIl!t thti ~I P<mlbk Pf(lk;;OOll from il"tlerfc«""I't with lCi 
niSI;", ju1h4ictlon It"" powtr, Jd. "I ]24. 

III S« nOI' 109 ntpn!". 
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-- tommiU", leorpninti01l df¢f1 is uGlier"'.), lllihe HCt<Se, witlllMa.:atioo ill: 1979uf 
, Sc::Iw Cvm.IniUtt on Commme('$ than<ld by Repr;:;el!tati~ Jerry Nt f'ai:lm.an. ~ 
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maintaining their dose relationship$ with the relevant federal 
agencies and congreSSional committees,JI' wiU continue to main_ 
tain an iron grip over their polrticular areas of national-policy. 

H, Committee Rotation 

Members of Congress who spend most of their ool)gressional 
careers on the same committee or subcommittee tend to deve10p 
cozy relationships with the federal agendeb and narrow interest 
groups they deal with.· H One way (Q combat this problem in the 
future would be to rotate committee membersbips. perhaps every 
six (0 eight years. 

Not only would longstanding alliances be broken liP, but also 
legislative oversight of executive bran~h programs would be ttl· 
hanted. Since these programs would regularly be judged by legisla
tors who had no role in initiallY establishing Ihese programs, con· 
siderations of personal pride or political gain would not exist to 
undermine objective evaluations. 

Rotation would similarly serve to loosen the grip that the 
seniority system pTe$Cntly exerts on Congress. Faced with a shoner 
and certain tenure, committee chairmen would be induced to (lr~ 
ganize the business of their committees rather than to consolidate 
a power base. Further, committee' members would not beindint'd 
to defer to some senior member whose apparently enrompassing 
knowledge of the subject area might actuaily conceal a lack of new 
ideas. Merit, oot length of service. would become a more import· 
ant consideration in determining congressiooalleaders; this in tum 
would help to atlract persons with the highest qualifications to 
serve in Congress. 

AJthough crihcs might object that rotation would undermine the 
spedalb,8lion necessary for Congress to operate effectively, six to 
eight years is ample time for a senatOr or representative to develop 
the nece:ssary expertise and provide valuable service on a commil w 

~tee. Also. entrenched specialization ha.. the drawback of often 
bullying legislators- into tUlcritlc.iCacceritiilce of what 'so-called 

number e1K'h membeJ can ~e O!! _ UU I'IIbethC1: lbey ~ .. $inJie <.::Ol1Ucitk'l: to_ 
wttb ffI""$Y policy. .~... , •• IU SwnMt4s"Pfl':IUl4;J01.~mpanyipgtUL ~~ ,. 
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committee experts assert - not necessarily a. creative legislative 
procC'ss. To be sure, such a system would necessitate the upgrading 
of congressional committet" staffs. but this step is long overdue 
and necessary in any event. 

C. SUI'IUI Legislalion 

Under current legislation, government programs and rax bene
firs may have vinUl)Uy a perpetual life. The little congreS!)\orlal 
oversight that takes place is. orten controlled by special interest 
erOups that benefit from the status quo,llJ and programs arC' 
;enerally reviewed in a vacuum rather than viewed in relation to 
others in the same area, no A long-discussed reform, Sunset legislaw 
lion, is designed to change alllbis.. ", Sunset is a procedure which 
would place all existing as wen as new government agencies, pro
grams, and tax expenditures on a schedule requiring in-depth 
review of each, on a periodic basis. III The heart of any Sunset 
legislation is an automatic termination procedure that will force 
tommiuees and the full Congress to consider eXis,llng programs 
and agencies and either take action to continue or modify them or 
allow (hem to expire by inaction. 

To be effe<:tivc, any ftlture SunSet legislation should include the 
following four key elements: (1) an automatic termination provi~ 
i/on; (2) a process of coordinated review of similar programs; (3) 
~pecial intensive education of priority programs; and (4) review of 
lax expenditures along with related direct spending programs. 

By includ.ins such provisions, Sunset I¢gi$lation would result in a 
number of improvements in the performance uf Congress and of 
government in generaL It would require the committees of Con
greSs to provide evaluations and recommendations to the House 
and Senate Concerning existing programs and agencies. It would 
ptOvide a means f-or eIiminating wasteful. duplicative. and ineffi-

IB Jd. 
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'fork, .18 Put, AD. ~y, 18 (l91g}; Alof ~btT I'll"S, $>;I,",", bl'll$ ha.d been tna£t¢d in 
;11 lUI". Co)O,f()N CAU$l., MAXtNG Q:wUNMEl"T Wou: A co".MOIII CAusF ~l!T ON 
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!B{!;ll<·YC3.r Q"l'kl. 
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cleot $Ovcmment subsidies and agencies. For the ftrst time, Con. 
gfeu would be forced to coordinate total federal spending - tax 
apenditures as well as direct spending - in specific poiky 
areas. >14 Overall spending priorities could more readily be SCi, 
thereby inducina prudent use of the available flnancial resources 
and providing the O1ganizationaJ.capability for developing new in
itiatives. Automatic termination would prod House and Senatt 
members into considering the utility of existing programs and in. 
duee them to make judgments about the inflationary impact of 
direct and indirect federaJ spending programs that would other. 
wise be'buried or ignored by the congressional committee System, 

Under an optimal Sunset program, the majority party in the 
House and Senate would require cOmmittee chairmen to monitor 
on a continuing basis the way in which legislation within thfir 
jurisdiction is implemented. An ideal Sunset system would also 
enable the majority party to take responsibility for formulating an 
oversight approach at the s:~rt of each Congress to swde eacb 
committee in the areas it should emphasize, Review should be a 
continuing process in which House and Senate leaden may pro
pose adjustments and'revisions in committee functions and do
mains. IIG 

D. Naifonal Pany Agenda 

Officeholders and party officials should be re.'1.ponsiblc: €or 
deciding a national party agenda and should be beld accountabk: 
for ensurina its consideration by Congress, Voters today have n<) 
way of holding elected officials accountable for s:pecific Jegislative 

119 C/, ·'tt lbould be: !lm«iloo SU1U(1 dV<'$ m)l ~,o;r(>obUllb~lmt~ 
offer a l'IItthod of a.nalysis :OflSi$IO!l1 with ZBB_" AMalCAS El'I'TIi'lU>~I~1t I"",ml,"n:. Zuo 
l'JMj~ lliJ1;loI:.lITINq AND SUH$1'!'t UOm.Al'1Of< 45 (19;8). _ "-. 

120 l>e$piu: ~ inul!ldl.letJon of I1U1llfl'OUS bUb over ~ )'('In.(:oo8ru5 b~ ye!:fOpuJll 
t:l)fllprebm.s.l~ SIInsd «&tllle. i.t., 0I1~ which ..o..dd apply 10 all uistinJ, as wc!l u p:i:\" 
po:!$<Q.. programs:mel 8$mdes, Although 1M Smite in 1~13 paHed sudllllQIUtf, il6la.i 
breaux a .ilm~.H~ b!U neV09 gat out of cwnmiuet. A nll:nm bin - H,it. S&5La.. 
Ifod<=d by Revr,*"u\he GJUi;. Lana. III COSQ. Rtc. Hl0555 (oWly ed. Ntw. !I.191llJ 
- ~1 to- be lllQ'oinJ Ilowly [Qf'Ioatd it! ~he Hoose, Thi~ bill. bowne. d.iifw radlWl, 
frmn t~ trulhJo(l,d SIIIUC'I $Cham sin« it waul!il Nqulrt revil:w ollly af ~ dIJI: eadI 
CGIlgr~ dtoded Deeded ~ and WDuld ~ for p-.ogr;am tl;t~oaly if eo. 
8«:U vm«l IU do 00. s.... Rhiwd SlIlm'l Propow1 &tI!g Pllshtd in JWIIM, J1 Ql-- " 
W!iOUy _U', 25:>2 (19791. Suth an ~"UlaIcd Sut!~1 ~chtlll¢ would otppea:r to 
Utile in wnio,: ~e, 
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programs, and political parties·do not fm compelled to deliver on 
campaign promises. 1'1 Partyplatfonns often appear to be no more 
than polidcal1y expedient promises and unrealistic wish lists for 
America's interest groups. Innovative approacbts are n-eeded if 
parties are to take responsibility for their legislative retords. 

One approach would be for each party. after the election. to 
develop its own priority agenda for the next Congress. The par~ 
ticipanu in develoeina the agenda would be elected officials 
senators, representatives:. governOrs, and state legislative and local 
government leaders. State party chairpersons would also be par~ 
ticipants, and the President would make his views known to his 
party, Under this: system, the elected offICials and party leaders 
would gather for two meetings, roughly a month apart. The (lISt 
would consist of public hearings and pane] discus.4lns for in~ 
terested citizens, interest groups, and party members; Ibe second 
would be made up of public sessions at which party leaders would 
set legislative priorities. 

Officeholders would make a public oommltment to see that 
Congress considered the party's priorities, but would not be re~ 
Quired to oommi1 their final votes in advance. In the legislative 
committees. majority party rmmbers would be oblipted to allow 
their party's priority legislation to he voted on by the fuH Honse 
and Senate; Senate members should bt bound not to filibuster. 
The minority pMty. in tum, would be- prompted to develop an af~ 
fumative alternative program rath~ than simply to reaa negative
ly to tbe majority program. 

Such a system would not prevent political leaders from dealing 
with emergencies or changing conditions by bindina them to an in
fl¢xibie legisiative agenda. Ideologically and regionally divisive 
iS$ues would be less likely to be among those ehosen as priority 
party issues and would conlinue to he lobbied in the traditional 
way. Nevertheless, this new system would at least ensure that a 
COherent program identified with a political parlY would be con~ 
siaered and voted on by the House and Senate in a timely manner. ' -,~ 

No new laws arc required to establish this party a&enda-sening 
arrangement. All. that is needed l'l for officeholders to make the 

IU For a gtMfa.! ~n of tbe \lQ!;line (If pat~ and VOter ililtnJdWltUUlllt, IIff E. 

C l...<.Dn, WHEIt!! K .. ,,[Au. niE VOTu$~1 (1m). 
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oommitment to. do the job, and for Democratic and Republican 
party leaders to take the initiative in implementing the idea _ 
perhaps through state patty organizations or congressional policy 
committees. 

E. Multi· Year Budgeting 

Congress and the President need to consider the budget in temu 
of overall narional needs rather than in terms of a multiplicity of 
parocbial interests,Ul To change the budget significantly in any 
onc year is difficult because seventy-five percent is made up of 
"uncontrollables" - expenditures that are mandated under exist
ing laws. III Yet these uncontroUables are the inevitable result of 
previous decisions on programs, decisions often made without 
regard to their long-{erm costs. Under mUlti-year budgeting, the 
President and Congress would consider budget resolutions that in. 
clude the next three to five years (a1though not in specific detai1), 
rather than just the budget for the coming Ytar. These mUlti-year 
budgets would encourage more responsible long-term planning 
because tney would allow CongreSs and the President to see whert 
today's vote leads the budget next year and beyond. Such a system 
would complement a Sunset procedure for reviewing existing pro
grams. 

In 1979. the President sent Congress a multi-year budget whicb 
set targets for fulure years. m In the spring of 1979. tbe Senate ap
proved a mUlti-year budget resolution which set alternative targets 
for balancing the budget by fiscal years 1981 and 1982.u, The 

122 The Co<lttrwiOltill Budget and Impeur0mmt Control MIG! 1974, JI U.s.c. It 
1301 m 1353, 1400to 1407 {(916), lctk, tQ f~ 1M IIIQ maj..... filili"*,, of Ihe old b~ 
~ - ra~k of infonnation:anl! fal1a~ to dcbale UU01laJ priorides in an Ofderly aIM! 
.unairttd W<ly. The A~ csUlblim:d the Congio::..:Mnlll aml$ft Offi~ to!>W"ick COI'IpI!U 
with ~arj' txpcrti~~ wd eru;ed Sen:!llf and H>.l1>Se iludgel Committtu. ~ QI;lIIl< 
mlnees propOS!: fcw!uuont lJ:I1lne: .pencil'll pnQrili($ and fiscal pohdes ",,'*'n il!?lmtmlai 
tQ guide the >t>ulwri.rit!$ aud II1lllroprialiUJ tOtfImillees;o lhru allo<::tll!on of f~F31 fw:idJ. 

_ _ -5«)0 CaNG. Q, Atw.NA.<.IUPm D.Ole la!, III 145. AlIhot!J!lIlltue h~ve bet!! di!ftCo.ll>«:l ' .... 
wilh thi!!; Ilrocedmtt, it rnovil!cd an imPOrtAliI mn>lm~of dOCi~.~B..J¢ CtHfIIIfiJIN 
fit Cf1l,g uf Crutial Jm Poiky FJtht. 37 Cor«;. Q. Wt(U,~ RU', II tl91!;). 

III S...,.. t.,., H()~ COMM. VI< TIlt BU\XltT. fllut CONUlUENT Rt:.l!m.UTIOI< 
Bm)(;;n - FISC....I., 1980. H,R. Rtl', No. 9S, 96th Cont, hi.'i.t:I.I. 181 (1979}. 

lU Su F~ I~ Budgt1: 'Thrr PoJiq uf RnINlIIl:f, ' .n COl<O. Q. WtUVt 
(1979). 

12.$ $on! J4 COJoICf. Q. ALMANAt:. ~!1<')t.t 85, al .II. 

19IIOJ Public fnteresl 

House of Representatives. how~r, did not consiaer a multi-year 
budget resolution; therefore, the resolution is not currently part of 
Congress' budget procedures. '1. At a time when the public is 
demanding greater control of the federal budget. the House should 
join Ihe Senate and the President in taking this significant step 
u)ward responsible multi·year pJanning and management of the 
federal hudget. 

~ F. Senate Filibuster 

The filibuster presents a serious problem for the Senate. It 
weakens the Senate by hampering its ability to act on important 
national issues even afler tborough debate. In recent years, the 
mere threat of a filibuster has had a substamial impact on the 
issues scheduled for floor action. U7 

Until 197:5. the filibuster ruleH ' permitted unlimited debate On a 
bill unless two-thirds of the senators present and voting voted to 
dose the debate, an action known as invoking cloture. '" In 1975, 
the rule was modified to pennit debate to be dosed by a vote of 
~ixty senators."~ No sooner had this change been adopted. how
ever, than a new technique was invented - the post-C!otufC fili
buster - which required the suppan of fewer sa:nators [han 1he 
number required to prevent cloture. III Even after a limit had been 
placed on debafe, oue or two senators were able to block: action by 
,ucb dilatory tactics as offering hundreds of minor amendments to 
:I bill. tU Rather than protecting the rights of the minority, tile 
technique has become a method of outright obstructionism. 

To combat this tactic. Senate rules were again modified early in 
1919.' UAn absolute limit of 100 hours was sel on the floor rime 
that may elapse, once cloture is invoked, before a final vote must 

116 SN a"k XXII. SK'MTt Ruw., SlIPf4 n<'Ae 19, al t4. 
121 ~ II CON(>, Q. AlM~N""C. supt'" ':\cIt 11. a: 33. 
11$ S. ae,. 4. 9<tth Col'I$-. ht ~.• 121 c~ Rt:c. 12.1l (I9"ll).. ____~ _ 
1;:9 .'ke SE."ATI\ k"fiu:Slqmi nme 19. at 28: l4 CoNG. Q. At:«NAC, 5ItJmf note S5.1I1 

~.,: c<>I'\"'l'!'. T1ur S<1'!IZff:m:1 1M Fillbw/H.' 1ft.... rif NV'If'.'1 tmd HtlrdbuJJ, J6 CONC. Q. 
\\ u"u Rfl'. 2:101. 13 10 (197.). 

130 C(jI')l'U. n, S#/!til.. and lM Fiiiinw..!', SlJ.pt(l tlO~t 129. l( Z)Q7. 
13t S. RH, 61, 9@hCoug., hI Sen.• 125 C(lI<,(j, REe. Sll29 {daily w. Ffb. 8. 1916}. 

~$. 
IJ! ~ StNATl: Ruw.. ntpf'O n.()t~ 19. at H; 14 CQNo. Q. Ai.!otJI""'c. ~ nO(f tl. 11 
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take place on tne pending legislation. u• Under this provision, all 
Senate activity> including quorum calls and votes on amendments 
count toward the loo.hour limit.'" • 

In spite of these changes. the filibuster remains a pow~ful 
weapon to delay or prevent floor consideration of legislation on 
which the sixty votes necessary to invoke cloture are not avail~ 
able.' u Given the heavy Senate workload. its leadership is reJuc_ 
tant to risk bringing up legislation on which II Filibuster is threat
ened. m Thus, a small. detennined minority - sometimes just a 
handful of senators - can block ution on a bill favored by the 
majority of the Senate. I 

,. 

Because of these problems, Congress should place particular 
emphasis on reform of the f'ilibuster rule. Any such reform would 
ideally obviate minority obstruction of important issues, so that 
legislalion would be scheduled in an orderly manner in the Senate. 
One approach wold be to require a descending number of senators 
necessary to stop a filibuster. A limit would be established so that 
no more than four cloture votes could be taken on any piect of 
legislation. For example. the first vote to end debate could require 
two-thirds of those present a.n<l voting; the second. sixtY senators; 
the third, three~fifths of those pr-esenl and voting; and, (mally. a 
constitutional majority of fifty-one senators. Such a system would 
ensure adequate debate on major issues wbile testing the Senate's 
resolve to bring these issues to an eventual floor vote. 1lt 

. 

.~< 
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G. Incumbency and Franking 

Incumbency continues to be a significant factor in elections. 
especially for House seats. ;:ven in 1974 - the Watergate year that 
was notable for turnover in the House - 89 percent of the HOuse 
incumbents running for re-<:I«tion won.1" In most years, the 
ftgure is over ninety percent. and in 1976 and J918, ninety-five per. 
cent or more of the representatives who ran for r('-election won.14' 
Senate seats. on the 9ther hand. have turned over more rapidly> ,., 
although inC'umbents~there also enjoy a significant edge in seeking 
re-election. 

Atnong other advantages, incumbents receive large amounts of 
campaign contributions from groups with a direct interest in the 
issues the lesislatQfS consider in committee. 'H Congressional and 
state legislative district lines are often drawn LO benefit incum
bents,l .. Moreover, House and Senate incumbents benefit from 
{he perquisites of office which aJlow them to present themselves in 
a favorable way to the electorate. While marly of the privileges of 
office were originaUy established (0 assist senators and representa
tives in doing their job, some have been routinely used to promote 
the incumtM.!nts' re-election. And of all the incumbents' politicaJ 
tools. none is more subject to abuse than the franking privilege, 
which enables legislators not only to respond to leuers from con
stituents, but also to saturate their districts or states with postage
fttt mass mailings. Itt Taxpayers in 1978 paid nearly $50 mlUion in 

14() 1Id>1'ur1f4t$c} Jf«"I#1fbMcy, $1 ~ Q. W£illU RlP, 1351 (l919). 
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postage for representatives and senators l
" - up from $7.6 million 


in fiscal year 1966. HT 


In 1973, Common Cause filed suit in U.S. Distnct Court. cbarg~ 


ing that the frank was being used to promote incumbentS' J't'-elec. 

fions and seeking an injunction against rongressional mass mail. 

ings.'u The suit alleged that widespread use of the frank by elected 

officials during periods preceding elections gave incumbents an 

unfair advantage and that such use was unlawful, sjnce tile fran1t~ 


ing statute limited the use of postage-free mail to "official busi. 

ness!"" Shortly after the suit was filed, Congress amended the 

statute, m ostensibly to clarify the jaw and plug existing loopholes, 

These amendments, however. delineated the franking privi1~ in 

the broadest possible terms. without even anempling to restrict its 

potential use as a tool to promote an incumbent's re-election. Con

sequently, Common Cause amended its complaint i.n March, 1974, 

charging that the law itself was unconstitutional as a violation of 

the First Amendment right of association, the equal protection 

clause of the Constitution, and the artide H. section S requirement 

that government funos be spent only for public purposes. HI The 

suit argues that {he franking statute is unconstitutional and, as 

part of the proposed remedy, requests an injunction barring mass 

mailings under the statute until it is redrafted in constitutional 

form, 


Although the suit is still pef).ding, depositions taken from ton· 

gressional staff members have provided considerable information 

about the way the franking privilege is used by members of Con

gress. Among other things, these depositions have shown thai 

more mail is sent during election periods than at any other timej"l 


1<16 HrMn'ngs8/iforelh" $u/J('(lmm. all L~i.sfadJi" Appropriqrw1f$ ojtht H~COil't/ft.. 

(IJl AppNJp!'lIUiollS, LegIDllliv" IVIPU:h AppropriillkJru/or-1979. 95111 COllg., 2d Sc:sJ.I63 

(l91S). •. 
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that the congressional leadership advises new members on the use 
of the frank in ways that will increase their chances for re~ 
elections;tn and that direct mail consultants have designed pro~ 
grams for using Ihe frank to promote re...election of incumbents, 'h 

fn connection with this C3$e. evidence obtruned from the U.S. 
POStal Service demonstrates that. nor only is more franked maO 
sent during an election year, but also the distribution of mailings 
dunng those election rears sllOW$ a strikingly political pattern. For 
example, in 1972. tfie semi~monthly volumes of congressional 
mailings averaged twelve mimon pieces of mail; but in the semi~ 
monthly period Immediately preeeding the election. approximatdy 
twenty million pieces were mailed. In 1974, ~aks of twenty-four 
million pieces :sent were recQrded during semi·momhly periods im
mediately preceding the general election and early spring and late 
,ummer primary :seasons. By contrast. during 1973, a non-election 
year, an average of approximately nine million pieces of mail was 
sent during the comparable $emi~monlhly periods, III 

H, Partial PubliC' Financing 0/ Congressional Campaigns 

The dependence of House and Senate candidates on campaign 
contributions of spedal interests is another factor hampering elec
lOra! competition and adding to (he dominance of !\peciaJ inter
em,H' Essentially, the incumbent candidate, feeling indebted lO 

1~3 ~itiona( Rkhatd p" CUnlQ1Hln Feh. to, Irn6, at 6-8, I.H5, .10,.31: depU$ilwn 
\:Or f\,h.';" John fo:ulner on /'IQ'\'" 15. 1\113. *1 ~14; d¢po}itiom <)J Hvry fa. 011 Jail. IS, 
1916, al ! 1-19; CommQl'l ClItWC v.lbJlar, No. 1831,H (D.O,C., (ued Oct.~, 191))\<»pits 
M CUe;! IXI&% OQ me wilh HAil'\', J. LIillIS,), 
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I'OOlicIIi a<.1:iun commulcu lPAC~)and!.b:¢i1 im.p;a<:1 om fesidali~t and 'PQ'ill!(41~. 
UM'!"", CA1J5[, How MoNa T...t..n!N C~ (t91f1): F.....mrurimer, O( Mvun!aill~: 
Illt f'AC M""~l in A",,,,i:o;aol Pc~ (Si:pf, 4, 197'1) (paper ,ubmtltrd fO! !M: COol
~ <m I>&lf~, Im~el1 GrOUPli and Camptip F1~ 1.«..,. !prntM:lrlld toy dlt 
'!em Emet',nrn:lnSlm.!!t. Washilljpon. D.C" Sept. 4--1, 1m). 
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the special interests that contributed to his campaign and wanting 
to encourage future contributions, rewards those interests by 
granting them access and an opportunity to influence pUblic 
policy. 

Special interests have learned to use money with increasing skill 
and effectiveness. The number of political action committees 
(PACs) organized by special interests to contribute money to 
federal election campaigns has skyrocketed in the last few years. 
At the end of 1974, there were only 608 PACS;lH by the end of 
1978, they numbered 1.938.'" The amount of money these com. 
mittees contribute to candidates has been increasing just as rapid
ly. In 1974, PACs spent $12.5 million on House and Senate 
races;'" in 1978, the amount jumped to $35 million. '" Incumbents 
overwhelmingly receive most of these funds. According to Federal 
Election Commission figures for the 1978 campaign. in races 
where incumbents were running for re-election, three quarters of 
the special interest group money went to incumbents. 'II Behind tbe 
PAC contributions are Washington lobbyists representing special 
interests who seek favorable government expenditures, taX 
benefits, and regulations in return for their largesse. Viewing cam· 
paign contributions as investments. these special interests funnel 
their money to those already in office who have the power and can 
grant the favors. ,., 

One way to rectify the present system of financing congressional 
general elections is to increase the role of small, individual contri· 
butions while cutting back on special interest contributions. Under 
a partial public financing system, a candidate for Congress would 
qualify for public funds by raising a threshold amount in private 

1$1 Corporat~ Polilicrd Actwn Comnll/tns An Less OMtl/ed /0 R~blicrurs /hvt Ez· 
pte/ed. 36 CoNG. Q. WEEKLY REp. 849. 853 (1918). :: 

1S8 Press Release from Federal Elections Commission (May 10. 1919) (00 me willi 
itA.v. J. La:as.). " 

159 1 COMMON C"USE. 1914 CoN<lIlESSIONAL CAMP""GN FIN.o.NCES viii (l914). 
160 Press Releue from FedI'n.I Elect.ion COmmissiOIl (May 10. 1919){oll me with HA!~ 

- -J. LEGIS.). ------ .' -- - .- - . - - .•~ 

161 Press Release from Federal Election Co:runl$Sion (June 29, 1919) (011 me .uh. 
H.uv. J. LEGts.). - .e. 

162 Ofticials of political actioo comminees are not ~y about conrmnina this pulIlic>rJ. 
For enmple, Justin Dart, Chairman of nan Ind~, lias said dialogue"/rilh politiciam 
"is a fine thing, but with a linle moDt")' they bear you better." Mr. Dan represeal$ ODe of 
the largest wrpOrate PACs. ~ N. lJIman, BusiMss LcM!: QJmptlnia Orp-
Employees and Holden into a Poli/iro/ FDTrr, Wall St. J .• AuS. 15. . - ~-.. 
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contributions to demonstrate his or her viability as a candidate. 
This approach is generally similar to that used to finance the presi
dential primaries of 1976 and 1980.'u These private contributions 
then would be matched by an equal amount of public money taken 
from a fund established by a VOluntary, one-dollar tax check-off 
System. Wealthy candidates who accept public financing would no 
I~nger be free to spend unlimited amounts of their own money in 
the campaign. Ii' 

Partial public finarking of congressional elections"! would im
prove the political system in several ways. First, it would increase 
the imponance and number of small contributors because each 
small contribution would be matched by public funds. Secondly, it 
would reduce candidates' dependence on the contributions of 
special interest groups by giving them an alternative means of 
financing campaigns. And. third, it would enhance competition 
among challengers and incumbents. by increasing substantially the 
amount of funds available to challengers and lessening the finan
cial advantage that incumbents now enjoy. 

A comparison of the 1976 presidential campaign with that of 
1972 is illustrative of the impact that panial public financing 
would have on the number of SOurces of congressional campaign 
contributions_ In 1976, each major party candidate received $21.8 
million in funds provided by millions of Americans through the 
voluntary, one-dollar income tax checkoff."· By contrast, in 1972. 
the more than $20 million received by President Nixon's re-elec
lion committee was donated by only a relative handful of 153 con
tributors. a' The success of the presidential public financing 

163 SH AMER'C.o.N El'iTERP1USE INSTITI.ITE. $lJ.prll note 93. II 26-30. 
164 The current outlook for campaign rmano;ing reform. is bleak: 


Aft.,. sUr. yean of sporadic and unsua:e$Sful effoIU 10 enact public financing 

legislation, the death knell for [suchJlegislation may have been sounded by tile 

House Adlllirrutration Committee May 24, 1919, when il deo;isjvely ~oted8-11 not 

to fepa" a bill [H.R. J) 10 provide federal funding for How.e genera! dectioll 

Clmpaisns...• H.R. I had been heavily promoted by the While House, the 

Oemocratic congressional leadership, the Democl"OlClic Study Group -..-. and a - 
host of OUtside organizations, indudinl the public affain lobby Common Cause. 
". Hez:ings on a Senile ~crsion [So 623J were indefinitely postponed. 

CO).C. Q., THE WA.SHINCiTON Loeey 61, 61, 12 (3d ed. 1979). 
16j As proposed in H.R. 2, 9titb Cong.• IS! Scss. (1979), nprinted in Public FulllnciJlg 

o/COIIgressiona/ Ei.-clions; Hftlrings on H.R. J and R~/Qled Lqisll1t;on &.Ion Ih~ HQUM 
Co",,,,. on House Adminis/I"(l/ion, 961h Con,.• 1st Scss. 2.21 (197"). 

166 H. Al.ElW<DER, nIp/"fI note 156, at 359. 
[61 (a....'liting suh$tllfltiationJ. 
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system should provide a strong impetus for adoption of a similar 
system for congressional races. ,-' 

I. Lobby Disd()$ure 

In addition to contributing to their campaigns. many special in· 
terest groupS seek to influence le&islator~ through well financed 
lobbying operations. YeE, the current lobby disciosufC law, 
enacted in 1946.16' has so many loopholes that the public and even 
members of Congress do not know who is spending how much 
money to influence congressional decisionmaking. A 1978 Com
mon Cause study, reviewing spedai interest lobbying on President 
Carter's pro~ energy padage in 1977> showed that very little 
of that lobbying activity was dhdosed onder the terms or the pres
en~ law. I'-If Con~ress and the public are to make informed judg~ 
ments on legislative issues. it is essential that they know who is 
seeking to influence congressional decision making; they thus 
should have ready access to information on lobbying activities and 

expenditures,
An effective lObby disclosure law would emphasize disclosure of 

the amounts spent to inOuence policy-making in Congress by 

168 'Ther<li i5 \:Men!< (lppomiOtl atn<lllll poUtic.a! action romm,l1fflj III' t.1Iy rt;\OOiGCWOll 
oftru.am:.paiJJ\ fill:lJK<Ii IIWSIV'\tI,rni.n3IMircont;'bIlIlQn>. 1(1 l'119. wbd'! HJL I. tM«m
1I~,ion&l pui.>lk fiolillcillil liil.!. "';;u blod<.'ll ffWl fllfmer rolu~d~ll,(jO, SN Public 
F_ncing lAMs ;" c~"';ttn Agcm. J7 CoNG. Q. WlFFKLY Rill', t/XXl {I)I79). Coo· 
&fCI'l'onan irnbbad. lJ)ltodllOllld II bill ttw woul6 ~«:' tighter Iilmu Of\ lbt _OWi{SIba.! 
PAw ooo.k:I wmribote III' HO\t-~ omdiliatn. H.a. 49?fJ. 9Wl 0>01·, ht Son$. (l9J';). 
Suttsequ.:mly I'.IffHed iII'I an iIlntlllll~!\I' tM F~ FJ«tiOfi. eommimOfi. ~ 
bill, 5. &;>1. 96tb COQi.,l$t Sn\. (I!n9}. (he bill ..-oold m.1v!ll!'tru: !IX:IIllUIIOtInt • f>Ae mIlY 
ccmribute to .. WiJk ~att ill the primary and g(ftt1"al dettiQn ea,mpaiiJlI (tom iJO,oco 
to 56.001), and ",;;wid, for the rtlSl. tim<li, place ~ <wffiI!lUmlt or $10.0» on 1M a:now>I: 
that a HOIne ~andid3:lil\ may IIlXrpt r, ()m all PACl. S« ....;(OW Limits ¢ll PAC COI'Iil'irurlimu 
Ad""/I~. 31 CONGo Q. WhLi:l r REP. l337 (l979}. Organiuooru wilh PACs Illal WIl
tribute IMp .IUllounti to o:w\t!idatn. SIKh as the Amr;ncan Mo:di.t:fIl A$$Ocilllion. NlItlonal 
Rifle Associa.licw, and (t)UfItj~ busin<:u iJl1~r~ts. oPPQ~1ld Ihe bill J() mone:1J1 Iltat even 
..fla it had. pate(! Ih~ HOUSt'. th.,y ....eu encOllfaVl'I.~ a SQulte fUlbllltr;t of lesislatiol'l. 
(whicltmustp.ul Ihe Str.att. IIVtntllouzb it only~lie$tO HOlIK rllCt1). On 00. 26. 1979. 
Sen.ul:r Min(lJitY LeIldtr lli:iw\lni H. &kH";·JL·J~ ,hM·tIl:·_wd bc.in.thr 
"flmfnllU'. or iii !lSbu$«:!" t<l: ~mp th~ bill. Su Ehren!:aft. SfflgIQl'S f" f1r/J( HCW% PAC 
Limtts, Wub. SW.Od.. 26. 1m. iA &15,001. j,

\69 F«tt:rIllR~¢fl.~Act.2U.s.c.Ul6141O(l916).StrL.ami.F~ 
Lobbyfllt ~ R#ftJmt Ug11f11fion. n HMtv. J.1..Jms. m (!9SOl {this WUe}. 

110 CoMMON CMIliL, TIDi PowEl f>u5u~; A CnMMnN ClI.ust SrooY 01' Wfl-U 11\'!: 

FElhltIIt LoUT tA'" OoE$NO't RJ::vl!I\1. .MOUr$f>OC>.Al. !!>I1'!flU'lST ~ON nrec.uru 

Entttll' f>~(978). 
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organizations with paid lobb)'jst~_ Because groups and individuals 
clearly have tile right to petition the government for (he redress of 
grievanr.:es and to compete in the marketplace of ideas, the right to 

lobby itself 500ul& not be limited. In fact, the free and robust exer
cise of this right is a sign of a healthy political wstem. Because of 
the substantia) resources !hat organized interests now devote to in
fluencing public policy. however, it is important (0 provide the 
public with basic informaJion about these iobbying activities, in~ 
duding: (1) the identt'ties of the organization's lobbyists; (2) a Itst 
of the major issues on which the organization lobbies.: (3) esti
mates of the tOlal amount of money spent by the organization on 
lobbying; (4) the amount of money spent on major grassroots 
lobbying campaigns; and (5) the identities of organizations which 
are major contributors to the lobbying organization. PI 

j. Redistricting 

Another technique by which incumbents' seats arc protected is 
gerrymandering. Under the present sys!l::m, slate legislators often 
determine the boundaries of congrtSSional voting districts to pro
lect tbe seats of (hose already in offict, rather than to ensure 
political competition. In Manipulation of these boundaries for 
political purposes often deprives voters of their legitimate power 
by stifling competition, retaining partisan advantages which vir· 
tually eliminate political mavericks, and discouraging the eleclion 
or represematives of racial minority groups. '11 

After the 1980 census, substantial redistricting will be needed to 
adjust for population shifts. both within states and between 
st.atesY~ To prevent gerrymandering in determining the new 
district boundaries. a three~part approach is needed that tt) 

III for il di$cuuiQn of c\urent tobby di.sdo$ur.: (trOu" df<lm, sa L1.nd. rune 16':1 
fUprtl. H,R. 4l?~, I'Wrtlttly being ,olU~dt1eU. indud($ aU of llJtse elemenn i,1 Jotm IOrITL 
!tt¢ mll'N: C(>mroveniat brinl prt;lvillit;ln$ (<) nqwu disd01!Ut ore~pendi(ur~ (or gt:lluroot!
lobbyin., lind I.IM: Ilam~ Qf Oflan!.Z.llllmS ~otlu1butina: more lhan $3.000, ),eal,lo !ahho, 
tr(\I,lp$. CONG. Q.• THt: W4$HI"(iTOI" WI!aY 61. 66 (ld cd, 1979). 

17}. Stt> Wdh, "A/fIr>J!rJli.".. G6-"rymlUldtrinl" CrNrIf10Ullds Distrk"/inf ProbttmJ, 6. 
N",nCIVlt. RlGHnI Rtlt. 10 (191&I. 

173 FOr a mort dtUilcd d~n. $N ~ c.,USI". TnwAJ!t) ... SysttM Of "F...IR 
!IN;() EfIf1iL'lMo RU'ESal'TIl"nOs" (1911, tbl'1Clnaf\ff cited n FAlIt ...NIl' E'H.CnVf itU'lr
$L"<TATIO>IJ. 

114 kI. at L 
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removes redistricting from state lqislatures, (2) sets strict stand_ 
ards for drawing district lines. ana (3) establishes a procedure for 
prompt judicial review to enforce the standards. 

The most important standard should be that rongrcssionaJ dis-. 
triets be compact and composed of contiguQus territory I enhanc. 
ing voter (and candidate) convenience. To the extent possible, 
established local political boundaries shouJd be honored in order 
to minimize voter confusion, enable constituencies to oTga.nU;e for 
political action in an effective manner, and limit the ability to 
gerrymander. Standards adopted should prohibit the drawing of 
district lines in a way that would work to the advantage or disad. 
vantage of any political party, incumbent legislators, or other 
group. District Jines, however, should not be drawn for tbe pur
pose of diluting the VQting strength of language or racial minorfty 
grOUps.1H 

The responsibility for congressional reapportionment should be 
placed in the bands: of independent state redistricting comnlls~ 
sions.n. These commissions w(lUld hold public h~arings and con
sider the views of citizens, political panies, -officeholders, and 
others in order to make the redistricting pr~css a public matter 
rather than one operaling behind dosed doors and without public 
discussion. 

Finally, to ensure that redistricting standards establisbed by 
Congress are (oUowed. tbe plan drawn by each redistricting com~ 
miSSion should be expeditiously reviewed by the courts. m It is im~ 

11$ "f'heK 1'-"ndu:dJ.~ ~ fr()m the stmflj anti-swymanderin; ~m~ 
Hawali Constitution 1'.\1. ANI) Effl'it"J1VE R£PlfJit'JolfAUO",.:wpN1 !!&l.e Ill, ill :19. 

116 TM kpbtute tw ~ mpomibility rm p«pa.ring lilt n:apponlanmenl PWI III 
lhin;)'~ rtate$. OtlEy nine statll!l sin primary aUUlOOt)' 10 a bcatd M co,n~ 

- - - f",r ~ Of b-adr......p botuds; m drbtrr ~ "{mJv!Y t1t 
wd Ial:Ic. 1M n~uarr illl!~." 
113, at 11;.10. Some nateS alread:)< mIIWI 

M.ichlpn, 
Hawaii, 
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portant tluu all challenges. to reapportionment p1.ans be resolved 
and plans finalized wen in advance of state legislative and congres
sional elections. Finality in reapportionment is a matter of such 
imponance and sensilivity that it warrants the prompt nltention of 
the highest (:ourt in each state. Therefore, these courts should be 
granted original jurisdiction ove( reapportionment matterS. and 
chalfcnges sbould be filed and decided upon within a specified time 
soon after a plan is prepared.Uf, 

Conclusion 

The proposed legislative actions and organizational cbanges s\lg~ 
gested above will inevi¥\bly engender substantial resistance from 
Congress and from organized interest groups outside of 
Congress,La U is reasonable to expect tbat in the 1980's greater, 
rather than fewer. resources will be devoted 10 influencing the 
legislative and political system. Lobbying by determined interest 
groups: is a given in American politics; legislative commmiuees will 
continue to be tbe first line of attack and defense for the special in
(erest io-bbies. 

If the current legislative system of narrow representation is to be 
rcfonned. institulional processes must thus be buill in to compen
sate for these fattors. The legislative and organizational rules 
changes advocated in this .rticl.e are designed to increase politi-cal 
competition. reduce candidates' financial dependence on special 
interests, strengthen the House and Senate majority leadership vis
a-vis congresSional committees, and provide procedures to help 
political parties decide and adhere to national priorities. Together. 
thcse changes couid enable Congress to act in adeliberative, order
ly, and expeditiou$ mannet and deal witb tbe complex public issues 
of the 1980's. 

In fAUIAND Emcrwt Rtl'II'ESENTAnOW, ~OOlt 113, 'u 33·34. 
!'l9 .'lee. <1'•••• ntHt:1l12and !~nlpn:; fA!~ !\!<DEnIoCTJve IilrcplO:~N"!"TIO'" ,llIpI'fl [lOlm 

In, at 33-34. 
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COMMENTS 


FEDERAL LOBBYING 
DISCLOSURE LEGISLATION 

INTRODUCTION' 

Lohbying is a hillion dollar inciustt),l encompassing Hctivities of or
gunizutinns and indlvi(hwls who rec{dve Of expend suhstantial sums of 
money to influence legislative or executive ac:tiun, either through di
rect (,'Ommunlcation with decisionmakers Of through soliciting others 
to engage ill such efforts, Although the pressure exerted br lohbyists 
siguific.mtiy affects the suhstance of laws that govern the entire na~ 
tholl, lobhying pructices are largely unchc(.-ked by federal legislation, 

\v'hile the majority of cmnmunica~ions hetw'ecn lobbyists and legis
-latofs urc Jegitimnte,2 some techniques practk"Cd hy lohbyists, though 
not dearly illegal, oorder on impropriety,:! Reports of gifts. favors, 
and special deals arranged between lobhyists and legislators" have 

L Thi> eslimllJe of the amilunt ~pellC anm1aUy on lohhying appears in Lubby fWfoFfIJo 

ug151utielnl H,tllfil1l<s 011 S, 2477 Befllm tIle Sel1ut~ Cmu/I1. (m GVCernmltnt OpU4!WM, 

~th C(H1g.• hi Sess. 491 {!915) (terna,l>s of Sen. Muski,,! [htitcJn .. ficr cited as 1975( 
Selltl/e Jlt'ilnnOl.';, Setlator \fu,~l<.ie sttll(,,! tlmt "!lot more tllml nne-lentil of 1 pCrctlllt of 
that figure i~ rep\>rted under the !;Ilttcnt taw." fd. For th\: e,u.lZCS of thiJ under
rep(jr(inll, ~ee note 61 &: llCCOmpallyinlt te~! mJril_ 

2;, Such rnmrnumeation$ include the personal pre~eotnti(,ln of the lobbYiSt's eMe he-
fore the legIslator, tltstimnny at oommiflee hearings. tOlilucling nleuds Of eonsthllt!llt5 of 
legislu\IlH, II.n,l puhlie tdati"IU eUmp"lgns. W. KE:£fi:: &: :'1. OOUl., THE Alon;:mCA:-; 
LEGtSLATIVE PnocESS :J36-37 (4th eJ, 1977) {hereinafter cik'd M Kf;£F£ &- OCt:Lj. 

3. For eJlumple, the l\ITec! Ilf d c!lmpdign <:untribu!lun UII the t:QlIscie\ll;e of the Je}lb· 
Jator ba$ tUlen compared 10 thlll 1)f a bribe. hecanse ~ll(h 1\ l,;ontrihuH<l!j cause~ him to 
w<)'lder 

to whut cxt!:ut {the; ~'<lntrillU!ion [rellt'<:HJ reeo/tnitioll .,f hh 'lulI1Hies of 't(lt",~nHm· 
ddp (lnd !U "'hul extent it ren..'Cts appmval of hb pJlrtlcular past or anticipated ac
tion on .1 mlltter d05e to lhe cuntrHmtur'$ heart, It begs lhc IluestitlU to $ay th>l.l 
5uch contribution, (Ire proper when the purpose for whIch th",y ate givltn i5 tim 
eiedirm of the candidate and nlllih", purpose of influeGcin~ his vmt;'. And what jf 
they are givco fur troth purpMesl' 

D;llef. Pr;'nurc Cn>tlfJ$ it! CUllgt,,$!, 319 A~NALS 1. 4·5 0958) {hereillafter cHed ll! 
CellerJ· 

4. MUllr Memher5 of C{]tlgre~s have ileell charged wltt! l\iwiug a<;:("eptcd from lob· 
.n;t-;ts mdl fllV()flI liS airplane tkkcb, tmusp(jtlatillll in {;i)f!ylfUie jels, c.\:pel1~e.paid vaca
tio:;s, credIt carl\.. gifts, mcals, (~l1tcrt!linment e~pens..s, unlet., snpplles, lij;:ecial rates in 
buying <If lc<tslnj( CM~, spedai Hock nffer~ at greatly teduced Ilrices, and other ::ull'!lw 
tageuus husiTl<:s~ denbo C()~CFl£!iSIO!"AL QIJAi\'ER!.Y, THE WASm~GTO)' Lofl.lll' 39 (2d 
cd. 1974). Sume ill these tralls;M:liotls have been limited hr the codes of ethics rect!lItiy 
pusscd by the n'lUS(l ;md Senate. Sec Jlute 23 & :;U:;<;OIJ1pJ1I1Ylng fe,t ilifr(J. 
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contrihuted to the puhlic's generol distrust of such relationships,s The 
\ secrecy surrounding such relationships has. bred suspicion, even 

~ivitiC5 of or~ 
filial sums of 
, through di~ 
citing others 
hy lohbyists 
e entire na
I J(;gislatiQn, 
ts and k--gis. 
,ists, though 
gifts. favors, 
l..tors~ havtJ 

I l"vhby Refurm 
rill O/Ji'ya/iO/u, 
r d:etl ..~ 1975 
nf 1 per~'cut of 
of Ihi~ under_ 

hyi,(s t'>U~ be. 
conslillumts of 

rm: AMEIUCAS 

!r OcuLj. 
('~ of th~ Illgb
causes him I,) 

"f slate~m:m. 
,ticipaled«<:
1 lo ~ay that 
"h-cn b the 
And what if 

pte« frmll lob. 
~1l5e.paid \';1";\' 

peda! rat,,'" ill 
'1 other artYil!)' 

1.0611;\" 39 12;! 
cthks fl.."<'cnlly 

where suspicion is ullwarnmted. 6 At the present time, wmplete 
illfonnution7 ahout those who attempt to influence legislation and 
legislators is not availahle to the puhlic. . 

Newspaper articles report daily about intensive lobllying campaigns 
being conducted in Congress. In larger numbers than ever befbre, 
professional lobbyists can be Seen pressing their claims at every stage 
in the la.wmaking process. With billions of dollars at stake in the bat· 
tie over the President's energy plan, oil companies, utility interests, 
automobile manufacturers, environmentaJists, and consumer orgnniza~ 
tioos are spending large amounts to p~rsllasively represent th·efr in~ 
terests, Likewise, it is obvious that the President"s comprehensive tax 
reform pmplIsals, hospital cost control proposals, .and airline deregulaw 
tion proposals will mcut serious resistance frQrn '\vell heeled" special 
interest groups anxious to retain the status qun. Few if any of these 
enormous lobbying actiVIties will be disclosed under curren! law. 1I 

In addition to acting as representatives of the increasing number of 
groups with a specialized interest in legislative action,9 lobbyiSts 
serve ,is advisors to decisionmakcrs who must interpret the meaning 
and Impact of proposed legisJation. lc For instance, 10bb}-'lsts define 

5. Scc U.K Nt:.ws « WonLl> REPORT. July 25, 1977, at 30. "Tn mooy Amcricam. the 
word 'lobbying' ,",,'OnjIJres np a pkture of sexual escllpudes, free-flOWiog njC<;lh(!l <lod 
black hags crammed with llIidt C'.lIih," lu. 

$, Sce K1U,FIi;. &- OGU!... sU/Ira nnte 2. at 3.54. The authors pcirot Ollt that the sinister 
(mage nf lobbying is perpetu"ted hy ihe ["nun; to release complete informatlou regan:!. 
ing the profession. 

1, E.H., wbom they re-pn.-sent, the Jegi~larion they are trying to lnfluem.:e. and the 
methnds by whtth they 1":\.,11 preHllfC I)n ,it'l'isi1mmakerll. 

tt JOIST STATE-\lEST 01" SE.......O\TO~ K~....."'£DY. CLARK A.VO STAFYOI\O F'floPOSll'C 

THO: LnSBYl."*C REFOfl.Yl ACT of' 1977 2-3 (letter of June 29, 1971 Gn SIc \\t Stlnator 
Kennedy\ office) [heremail:t"r cited ..~ JOIST STAT&/dI>l'ffl" 

9. S<,e, iJ.g., Rohert~, lAllbvfsrs In Capital BrilJgilJII,: rlllir To Job, N.Y. Times. {k1, 

10,1977. at m, col. I. The urtide addre,se, the development 1Jfa three-ycaf-vld JlJhbyw 
ing firm, TimmlJns & C<Jmpan~'. II ClJsts u spech.1 inwrest orl!'ni:uotion \\bout ;}OO,OOO 
pcr )leu to hirc Timmons ttf ,,('t as its lobbyist. Timmons U(.'e<;pt!- O'nly twelve clknts at 
0)11} tlmo. These r:Hellt~ IIttl muaHy wealthy, puwerfuL, and et>n~ervlltive cl)rpomtil>n., 
During 1917, they iucluded Standard Oil of Indiana. /<merklErt Petroleum InstiMe, 
Genesco (a dnthing manufadurer), G.D. Searle PharmaeeuticlE!lI, The Amr.richn JUne 
A~sociah{ln. The Busiuess R<Jundtllhle (11 !o(wup (If principal el(ecutiveK from major C<:lm" 
panies). and The Americllll Trial Lawyers Assodillion, 

10. Sr.!! KEEfE & OGI.)L, ~Ill!ra nute 2, at 350, where the allth{Jr~ <:-~Indu.dm 
Pr(t$~ure gl1)ups hllve eome to be indispensahle sources of information in the 

legisl..live pT{)I.'ess. Nn lawmaker brin!!:s to his job the technicill knowledge requisite 
to all intdltl!ient e~·hlua.tio!l <If aillegbiatioll; nor is the legislature lili a whole gcared 
to supply the rw~ ..'ti~ary ,!uantity {jf ell pert help. Accordingly, legislutol'S tum to 
pres~lUe gnlUP;; and e)w;;lltiv" a~encit."S lor pertinent opininns, (lata, olnd anllly~is 

-.and the infonnatl!m they provid1: may not be available anywhere ehe. 
fd, 
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policy alternatives, illuminate issues, marshal evidence and sUpport, 
and promote bargaining. Disclosure legislation would enhance the; 
(;mutation of the tobbr.i.ng profession b:,: legitil.Il.i1;ing the role lob
byists pIny in the legislative and executive process, Moreover. legilda~

"{ion ret"luiring disclosure of lobhyi.ng practices would not only ac. 
quaint government officials and the electorate with the identity of the 
source of lobbying pressures, but would encourage activities designed 
to cQuntcJ'baJance those of lobbyists, thereby providing legislators 
with more complete information to be utilized in the decisiomnaking 
process. 

This comment addresses the need fur effective legislation requiring 
the disclosure of lohbying activities and evaluates recent congres~ 
sional effilrts designed to fill this need, Although lohbying activity 
ostensibly ha.'i heen regulated since 1946,11 that law has been ineffec
tive due to its structural deficiencic!'I .and to re;trictive judidiirTri: 
terprctations of its provisions,~ , 
'~AS":lresult of theseAefects in the Act. vast ~lHmnts of lobbying 
activity go ul1re~rted. and umnscfO~r:-tremena~"iife 
spent by s~lal interest groups desperate to wJnl:he-lavofS tlilIfla:v
--emme~an bes'fOW, Recently', for examPle, American Tetepnone and 
Telegraph Company reported in the oourse of a proceeding hefore 
the Federal Communicatiolls Commission that it spent over one mil
lion dollars in a single calendar quarter in 1976 in lobbying for a 
communications bilI~nicknamt:d the "Ben Bill" by congressmen
which would enhance A.T.&T.'s dominance in the field, make !t more 
difficult for other firms to compete, and reVerse the FCC's current 
policy for promoting competition in oommunication. Yet A.T.&T, 
filed no report of this Iobl1ying activity under the Act. 12 

A second ex:unplc :'thaws the difference behveen the real costs of 
lubhying ami what is reported to Congress \lOder the Act. E1 Paso 
Natural C:t'i Company, in answer to a specific request, disclosed to 
the Fcdcrnl Ppwer COlnmis~ion that in 1971 it had spent $893.862 

I L Felicr .. ! fu:g(.J,,\lon "f Lll'hbytn!( A!."1 of 19-16, 2 U.S.C. H 261-210 0970>. 
12. jOl!<.'T STATP.MP.~T, tuVrtl llOte 8, ...t 2. The lC\tlsl<l!i(m is fMmally entitled the 

"ConS1Imer Cmnolllllication\ Reform Act," U Wlj;> introduced early in t976 alld gained 
mum.mtll1n hut die.! at th., cnd of" Ihe 94th C()ugres" TIle 1,1Il wa~ rcintrmlucw iu Ihe 
95rh C{I1!J::re,~ lltHllm~ been he;wHv lobbied hy A.T, &- T. The lohhying figures Clime lei 

lij.(ht ,mIl! he<-'au,"", tIlt! Bell Syst~m is re'luirud to wJX)rt ~lId; exf>tlndihucli utHlcr the 
C!)n~urm:rr C"mmulIlcl!lUllS Reform Act. A.T. & T. I"bhying e.'fpeuditures on the "Bell 
Bilr \t>ta!linl( $2,.568,614 are Ibted with tlw FCC fllr th~ y~a~ 1975-71'" Interview 
with CI.m;!i;). Higgins, slaffmambcr, G.>v!<rnmeot Affair, C"'l1miltec, Uailcd St:.lte~ Sen· 
ale, in Washlugten, D.C. (Mil)' lB, 1971}. 
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lobbying for a bill concerning divestiture of a pipeline finn, In par
ticular it paid a \Vashington. D,C, law firm $353.113 to lobby for a 
bill. El Paso did not file a report with Congress concerning these 
activities. and the law firm reported only S6,22i in lobbying ex~ 
penses.l~ 

Both houses of the 94th Congress passed. their own respective lob
bying bill. but neither bilJ was Mtually enacted into law,l4 These bills 
demonstrJ.te a desire to,-vard expanding disclosure requirement, to ac
tivities not covered by the 1946 law. The 95th Congress has con
tinued the effort towurd comprehensive lohby disclosure legislation,1$ 
with puntmeters set largely by the two prior bins. 

A comprehensive lobbying disclosure act, however, may be sub~ 
jt..'<:t to substantial constitutional chaUenges. Constitutional validity is 
culled Into question hy disclosure provisions that require an organi
zution to report its efforts to solicit vthtlr individuals or groups to lob
by.til Ais.o subject to clisputt' are provisions that require lobbying or· 
ganizations to. identify their large contributors, Finally, provisions 
that cause relatively small expenditures in the area of lobbying to trig
ger disclosure requiremerit5 will he examined In terms of their com
patibility wJth protections guaranteed hy tbe first amendment. 

13. 1..t)b/'lIin>l a"d Refated AcHvlt1r1; llellriltJ{l on lI.it 1180 Before- the Heuse 
CUff!»'!. On The jll<Jici(1nj, 95th Cong., hI Sen. 127.28 (t977) (remarks of Fred Wert
heimer. Common CaUSI.l) twneiliafter dtcd lU 1977 UarHe tIr(1ringsj. 

14. RR. 15, 94th Conjl., 20 SeH., 122 ('..osc, REG. H 11416 (dai!}' ed. $fop!. 25, 1976); 
S. 2417, 94th C(mjt., 2d Sess,. J22 CONG, Rt:c. S9365 (daily ed. JUl1e 15. 1976). 

15, As tlf June 1977, the House had introduced fifteen hills that would have required 
disdl'Sure o;>f luhhying "di>'ities, See, e,!{ .. H.R. 557, 95th ConK., hI Sen., 123 CONe. 
REe. HI96 (dallr t:d. Jan. 6, 1971): H,B. 1 HID. 95th Cong., lst 5e5$., 12.3 Co:-:c flEe, 
H2tl (dally ed. jan. 6, 1977); ILR. 5578, 95th C:tm1!., ht Ses.s" 123 Co:-;c. REC. H2599 
(d!lily ~d. Mar. 4, 1971): H.R, 5795, 95th Gmg.• ht Sen., 123 CoNC, REc. H2777 (4i.ily 
ed. Mar. 3{), 19H), The stair (If Ihe Sl>nlltc CQmmitte~ On Gov~mment Affairs has 
drnfted 'Pwpo.,;cd lobhj'ing legisillti')II which is el!pectcd to b~ di~cu5sed wben the full 
,;ommlticc holds iI mark-up_ 51;;: "I>!:e 69 I"Jr«, Thi~ pmptl$ui ""liS. referred to as ttw 
"(.'{Il!M!n~US bill" during dw .ifJlmg!)f \977. and wal! L':Ssentwlly iI oompromise hetween 
the II()II~<: ..m(t Seuilte IIppr<lill-'h"" I<l luhl'YIII!< reMlIlntlon, HIIJ,Wr. SUCCf',U Eludes Groups 
StrrHI!1< Mutuf111U Acn'rl(lIbit: Lob/!Ut'lll f)($dtl~ur!~ Dill. 35 CONe. Q. 745 (19'1i'). SC~ 
,1(>111\ 1Q6.14 &: ;u;<.'ilmpo.nyhl)( ten ill/rll. ~'(J~t of Ihe rrovisifln5 nf this draft pmpn5llJ 
were incorpOflJ;lcd into S, 1785, intmd!«;ed in the Senate by Senllinn Kennedy, Clark, 
and Stafford on June 2:9, 1911. S. 1185, 951h ('.HUg" ht Sen., 123 CONe. Ree. SHIOa 
\tt!!i1y cd June 29, 1977), 

is, Solidting others to lobby h also refermd 10 a~ gTU$sroots Of indirect lobbying. By 
meM\) of edut:(!tiona/ and pmpagsndll vllmp$igns. !he grllslltootli lobbyist §eekll to influ_ 
ence publk ophmm in ccrtmn segments of the POPIJlation. The public often fe~pnnds 
wilh mllHive letter·writing \':llmpaignll, telephone and telegraph meuages to congress
men, aod delegation visits \0 WashwKtoli. CO~CRESSIONAL Q1:",IlTERLY, ThE WASU
INGTON' LoBBY s.s (2d ed. 1914). See note 192In/ra. 
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I. THE NEED FOR DISCLOSURE OF LoBB\'1NC ACTIVITIES 

Although lobhyists unquestionablr have a constitutional right to 
~le5ent tli!rir...~mploversj snecia1 interests beJ()re the leg!!!~!~L 
executive hranches of government,17 the public, the medin, and 
(ompt~ting interesfs-sliOUJ(] not he denied acc(~ss to informatio~-- re- ,> 

-g1rd-ing Hie extent of these actlvities_ Such infonnation is neceSSary 
for a rC>lsoned p\lhhc judgment uS to what measures should be take~ 
to counterbulance the actions of the lobbyists. Rational decisionmak. 
jng demands openness so that all aspects of an issue may he pre. 
scnted before a decision is made. IS ~ democratic political 5)':s1e.Ql 

cannot function at maximum efficiency without providing the means 
,!W wI.~k.'Ii other iniljvmu~!~ or groups may off~nhtrpotitlcal pressurc" 
generated by particular lohbying groups" ie DiSClosure should increase 
"puhlic participation in govemm·ent with the benefit that Congress will 
receive diffcrent viewpoints, 

Not only the puillie at l .. rge, hut :llso congressmen and executive 
hranch officials will hcnefit gre .. tly from the disclosure of lobhying 
activities. The: must deal daily with lobhyists who strongly and pur~ 
suasively press their clients' interests. If both the lobbyist's sponsor 
anJ the extent of the monetary effort to inlluence the government 
decisions are known, the government oHkial is better able to ascer
tain the intent of those lobbying efforts. Disclosure would thus lead 
~~e knowledge~~l!t and rational decisionmaking by government 
officials. ...~..- ... 
~ 

The importance of the need for lohhying disclosure legislation was 
highlighted by a lohbying mmpaign initiated during the spring of 

((I .\loffctt v. KBlian, 360 F. Supp. 228, 231 (0. Cmm. 1973), in which the <:0...1 

fH;t;;J·thllt .lhlhc mere lact , , , tbllt one eams II living by exerdsing fir.'!-I Am.mdment 
dghh docs not vitiate the IIhihty to assert Ihosc rijl!hh , ... Furlh"rnmre. one (!o",~ twf 

forfeit Fir);! Amendment rilothk becauso h~ PllYS smneonc to e!\erebe them fl)r him." 
\ditltivn~ omittcd). 

18. KEEFE /( OGUI., supr!! m.te 2, at 352. The al.llhors 5Uppol1 the ideil {hill "[III 
public patishe !If oblivil)us 11;) ("<)flCCHlllIlS mark to pressure groups is not Ilkdy t,-, finJ 
its intcrc~t, to the e~!ent thllt It C$n he identified at all, teiliously guurded by the leghla· 
hue. CUllntervailtl,-,ce demal1d~ awareneu, involv\:ment, ami eompmable power." ld,

It" Celler, 11lpra litHe 3, al 7, The "uthor, a li)rmer ("UnJSTeMrnnn, e~ptHlns the 
lcgb,lat<)r's qUIlIld.:UY: 

It is. distll{hi!llil (<l ~jt thmugh legisillliv<l henrings. ut which rh<l ~'Onmding inh~fest' 
who should be heard .are unt'ljually represented in the presenta1ion of their views, 
Wr;p;;t of alL from the smmip1}int of 11. C<!ngressman'!' desire 10 lej(isln1e lntellhwntly, 
are thOle dtua!mn5 in which nnly the p-ropont'nts of the _Hl:::ite~ted h:gihlntiou are 
heard frtlm. The ConptreS511lan may know or SIUpel.'t that there ute seri()u~ opposin)C 
cofnidera!!On~, but Ih<lY lire ~imply nut presented. He i,; faGed wilb tI dilemm<l us to 
bow far he cart or thou!d go to suppl~ the omili.liiun. 

la, 
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1977 after the Food and Drug Administration issued a ban on the 
artificial sweetener saccharin. Instantlv "'lfie CalorJe Control Council"' 
launched a full-scale advertising i.'ll~paign urging citizens to press 
Congres$ for, a reversal of the ban. An advertisement placed in The 
Washington Post exhorted readers to write or phone their congress
men and express their hostility to this arbitrary action by big gov
ernment The campaign was to be an "experiment in democracy." 
There was no identilleatioo of the council in the advertisement 
beyond a post offiee box number. Since there is no current registra
tion re<luirement for spedai inte.rest organizations engaged in grass~ 
roots activities, the council's membership remained a mystery, yet 
their campaign was making a substantial impact on congressional 
thinking, A curious attorney, Thomas Asher, traced the advertise
ment to it large advertising agency in Atlanta, and through the agency 
discovered that the Calorie Coun(:il was L'tlmposed of major and 
minor manufacturers of dietary products and not consumers. The in~ 
vestigation of Asher revealed to the public. the media. L'Ompetiog 
interests, Members of Congress, and executive bronch officials fucts 
that were not readily available to them under current legislation, au . 

Disclosure will also serve tu increase the accountability of govern
ment oll'iciUlslUriheir ultimate decisions. Some officials now benef'if 

....from the secrecy of ~'in activitiel> since it disguises [heir part in 
-the lohbying exchange. 'Publicit}' an t c nowledge {hat tl'ielr actions 
'Wm he scrutinized wilt rorce these oHicials to judge their role ill lob
hying activities ohjectively. 

Some of the most effective lobhying is done behind the scene!. 
where publidty and puhlic aceoulitahility ure lacking. For example, in 
November H117, when the Conieren<.-'e Committee was in the flnal 
stage of ironing out differences hetween the Senate and Hoose ver~ 
sion;; of the Clean Water Bill of 1977, paper companies .lnd their 
trade organizations successfully lubhied specific key conferees for the 
introduction lmd passage of advantageous amendments. While tht:~e 
activities were suhsequently reported. 21 this type of intensive per~ 
sonulized lobbying to effect favnrable amendments in proposed legis
lation at tht: subcommittee. full committee, or conference committee 
~t:lge often goes unreported, 

FinaUY, disclosure {yiJobhying activities will increase puhlic (.'Onfi· 
dence in its representativesIn ~ovemment. fiBt;Cuuse orthe secret:}' ? __ 4_.__.. ~ ._~ 

20, Ruthman, Phuny (.'lmt!Hl)fr Groups, 22S THE ~A.TlON 239 (1971/, 
2L Muq::all, llUlu~try Giaufs {lfuyltr ,\19'1(1[1 a"d Clm:t, Wash" Po~t. Nov. 13. 1911, 

§ A, <It 1. ('(lL L 
22, Sl!e LuJd, 'fhe Polk Tile <lu<'MiIJIl ilf COfi!ideuL't. 40 Poo, Op" Q. 544 (1977). In 
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surrounding lohbylilg activities. the a"'~ge dth;en often feeJ~_Q.ver. 
~ ~ w~~rn:l'e{llryorga;;}zed gr~lUps, w~~h e~cctively dau:e the streng!h 

of his interest. Tnus, un41scIoseo Jobliymg~works_:,tg<!mst ~Q.&.~uhIJc 
'interest ana endingers the mtegrity ofthe legislative process,23 

~~mls"-important to stress th'if{lisdosure o( l(ii;li';:ing activities means 
bringing such activities into puhl~~.. vlC\.V, not proscribing .. then;. 

-Batlier than prohibiting legitimate lobbying actIvities, only the dis
closure of the aims, expenditures, and financial backing of such ac~ 
tivitles would be required. Advocates of strict regulation of lohbying 
have argued, however, that monetary disclosure alone is unsati$. 
factory,24 

I%rmation should be disclosed to enable an exact determitt.,1.tjou. of 
\;hat---influences the government official's decisions. Thi~"'infonnation 

Could be ascertaitled onl}'" by knowing wno contacted the official. the 
subject matter discussed. the exposure time, and the influence the 
contact had. Although disclosure provisions could require logging of 
all contacts bem'eeo lohhylsts and government officials in this man-

Mareh of ISiB, polhtef Louj$ Harrh eundulled thllt "public opinion in major U.S. ill
stitutions h at iu lowest poinl .. , sin~ the H .. rris Survey began makltlg such mea.
surements 1ell years ago." ld. at 546. While Ladd contends thllf it h impOHibte to Wi

certain the true depth of public diuatbfac:Uon with it, go~ernmcnt, id, at 552, he bases 
the foll(}wing condu~ion on statidh:s fialhered by various polls tllken between 1914 lind 

. 1976: 
When 61 pere;:nt {Of a pnpulace think quite II; few of their le:;tden: litfl crooked and 

62 pefCenf insi~t tn..t their nutional gnvemmcnt Is run tm behal( uf n few hig in· 
terestl!, wrwm rteally four people {Out of every five pror~ss fn feel tn..t the s¥'>tem it 
W IlITanged tn..t the ricb futten up and the poor suffer, , . well, it l~ p<:>uihlc to 
argue III..t dIe <;!QUntry hat ptohlem:s, ilnd maybe that there ii II. crisis of confldencc, 
ellen,.1n incipient crish of legitimacy.

la. at 550, 
iJ" Se... R ruPLEY. CoNGRESS Pl'mCESS & POUCY 2lJ (1975; [bereinafter dted ill 

Rfl'L£yj. in which the .;iutlm1 QutlineS sOllie of the possible dnngen: in unehed::ed in
1etest groups, 

(Lohby\sttl participate in eot;y little ~uh-~nvernment arrangements that eneu' 
tially make polity in many arcas without benefit Of hindrance from other S()ureCl. 
They provide a large amouot oi iHue-re~atcJ infotnlntinn In Icgisluwn that UIItutally 
tends '0 be biascd. Tbeir vel)' <;rKisten;.'t! usualty work, for the mainlennrte(1 oj! the 
status <JUO: they play lin !mpu-rta'lli role in keepjng fhl': a/it<:mla of Cunlf1en looking 
pretty much Ihe .."me from }~al 10 yeal. They hultreu Congress's preferencc fur 
familiar, nl}nilm:alening $l}luliml5 to fllmiliar issue!, 

Id. 
24, Set' Senator Kennedy's Open Communications Ae! ill 1976, IlO amendment intro

duced in ;:ctljunct!un with S. 2477, 94th CI;Inlf., 2d Sen, 122 CoNe, REC. 59278 (dally 
ed. June 14, 1978), The amendment wtluld have (lttablished 1eeercijng procedures for 1111 
lnbbylng <-'tmtaets with high-It'vel officiah in clc<:utive dcpartmcnh and «!lI:ulatolY 
agencies" Ahhongb this legl$laHDn was defeated In the 94th CO'llgnm, Senlltor Kennedy 
introduced it in the SSth Congrcs$ as S. 316, 95th CGng.• ht Sess., 123 CO:-O:G. REC. 5860 
(daily ed, JIIO, 18, 1977), 

-
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, 1971! Wl18)'/.VG DISCWSURE: . 
ner, government {}fftcials would not likely be able to offer the prccisl,l 

reason for weighing the influences respom:ihle f()r a particuiar deci

sion. This last link-the weight of lohbyists' effurts-can only be ron
jecture, 'Whether logging of contacts should he required either hy the 
lobhyist or the go\'cmment official or hath necessitates striking iI hal
ance between the vatue of tbe information and the time and incon
venience of logging. Con ressm (I and execu iv' branch..orocials~ 
stron~l~stl!~c rt-whkih_v.'Uuld_cequlre-thcnWo_reconi_Cilll
~ts 11\ this manner.l'l)i Since they have contacts with many individu
als every day who seek to influence their vote or decision. Jogging 
would consume large umounts of time while fUiling tn measure aceu~ 
mtely the impact of each lobhyist's contact 

The effect of lobbying activities may, nevertheles.s. be determined 

without requiring that ;:ontacb be recorded. Public knowlcdge of thp.. 

amount of money that lobbyists spend on their activities coupled with 

the disclosure of the issues they attempted to influence can provide 

5ufficient information from which the general impact of the l(lbb}'~ 


iug effort can he inferred. Without this minimal disclosure. however, 

the prob1ems generdted by the secrecy of lohbying activities will 

persbt 2tl 


As an ahernative to disclosure legislation, one Congn;ssm,m h"1S 

suggested that some lobhying activities be made illegal. ~1 Rather than 

rely on disclosure to encour.tge self-<"'oIT{;ctioIl of lobhying abuse, this 


1 
25. The ~tory nf one ft'pn~H~"(att,,e's dI{l!t~ in ~IlPp<lft \.f legisiaJiqn ttm! wuuld re' 

quire congn.litU)en to log all ;mniaC1s rece:i~'ed from lobhyist!> is iIlustmtiv~~ 
.' Rep. Bnrban. C. Jordao (D. TN:.) noted tha: ..II the ymPQ~ed hUb bdhm the~ ! 	 (Ho1J~cl ~uhcnmmitt~"ft re1luired the tDbbyi~t~ alm"o' to m;a,k.: dl'ieloJUre>. The hills 

arc supposed to COmh;lt puhlic distrust and cy!lid~m, she !>aid, U;butJ the tHuh lif 
the mutter i~ that dl!.tn\~t do<.:~ not [till to the lohb)'is~ . , , the public dotUl't ~"'Y WI; 

-don', trust £""on or Shell. They say we don'l trust Barbara joroa.n:· 
Sh.; a$k<;(\ the ~P()l\sor~ of one measure whdher there should nol be ~~m)(! H.'1Xlrt. 

ing burdel\ Oil senators atld rtlprllsentRtives. "To be V\!ry candid:' Rep. Torn Rail<;· 
h..('k (I\. tiLl replied, "su<.:h a". w<ju;r<.:mcnt Tlli~ht rlefclll the bilL" 

Cmdoo, The Sad Sagn of J..nb};y RtfMm, Wash. Pust, :-Jov. 21, 1976, ~ B (Ootlouk). lOt 3, 
eol. 1. .':1.'(1 nllie 127 infra. 

2ft Su KEEFE & OClJI" wpm flOte 2, at 353. for a similar obscrvatinn regarding 
lobbying dIsclosure laws: "[tlht most tbat l'UIl be SlOi{1 fr,r evcI11hc best iuw, \wwevm, is 
that it mlOY ale!1 \egidators and ihe dtizenl)' to wnat i~ going 011 aro"nd them. L.lhbi 

I law Is all inlirumcnl, n{le uf ~eVenll. <lod it is difficult tu think of it lOS II palllOCea:' Id, 
, 27. See STMT Of' TH£ HOUSE COM),!, OS TN!> JUDICIAllY, 94TH CONe., 20 Sess" ~ RePORT 0:-; RECUl.ATlNC LoSB\'ISC Ar4P REuTI.;Q ACTl\'i'l'u;S 17 (Cumru. Prim llY16) 

(di""entlng view~ nf Rep, Edw\\uh) [het""inafter cited !I~ HOUSE COMMJ'TIEE fh::roIlTj, 
Rcpre5enffitive Edwurtlt MIAKcsted rep!adng disclosure requirements witb ~ttici $PlllIJ· 

h'll cd)jng~ for !hO~11 j"hhyitlg llCtivities lhat he:",flt public nffl1;iuk Id. A lIimH\\f up
prlXlch to lllbb}'tnjt disclosnre has been enacted ilJto law by the Calilenda legilluwre, 
Sit,: Polilk..u Reform Ad <)f llY14, CAL. COV'T COIlE §~ hWOO-9WJ4 (Wn~t urnn. 

-------....;;;..;.;==:::..--~---.-
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approach would simpl~' prohibit the questionable tactics. Certain con~ 
troversial lohbying errorts C<ln be forbidden. For I;!xample, bnth con
gressional ethics committeeS have approved legislation that frustrates 
certaJn lobbying activities by forbidding congressmen from accept
ing gifts from lobbyists and requiring disclosure of their financial 
activities,~a A further illustration is the CalHl:)rniu lobbying la'A$ 
which USes this technique by limiting: lohbyists entertainment f'.x~ 
penses and requiring monthly reports on each meal Of drink that a 
lobbYist purchases for a legislator.3o It is not only these questionable 
activjties. however, that lobbying disclosure legislation would reveaL 
The public would alw be able to know which decisions special in~ 
tcrest groups are trying to influence. Thus, if congressmen allow po· 
tentiat campaign contributions,:H influence over Significant groups of 

28, On Mareh 2, 19i7. the H<i"~e Plmeu a code nf ethics limiting nut~id~ earned 
income to 15% or 11 L'(>ngrj'~Sm:Ul·.~ annual sallll'y, not incilHlIng lncnrtle from a famUy 
hu~ine$8 or .tock dividend",. Reprelientutives !l.nd olher M» l"vel nnlls'! employees lIIl! 

now prohihited fwm lIc.:;epthlg any R.ft~ valued at $100 nr mfl(e from foreign IUitioos or 
anyone having lin interest m hrgistlltlon (e,M., lohbyists). In J.duihflll, lho:-rc iHe provi· 
slHn5 requiring di:i;:(;Josufc nr the source and amount {Jf any Incume (lver $100; the 
source lind value of gifts uver SI00, and tr,msportation, food, lrnlging, or entertainment 
valued a! over $£5i): the genera! limonnl of any flmmcial holdings In excess of t t,OOO 
(cxcept homes); any deb! exceeding $2,500 {eJlcept home mortgages}: and any transac
t«;l1 in $I~euritie, tl1 commodities eJ(ceediug ~1,00Q. All repleSel1tllthes, ~heil' principal 
aides, and the staffs of congre,1iOl1ll1 committees mu$t file MIlU"} financiat affitlrs. re
ports with the Clerk of Ihe House. H.n. Res. 287, 95th Conlh 1st Ses$., 123 CONG. Rru::, 
H 1566 (rla(lf ed. :\1»r, 2, 1977). Tile Senate adoptcd II .[mil"f cod.., (jf ethics, S. Re~, ItO, 
95th Cong" 1st SeH.• J23 CrlNG. REe. 55381 (daily 00. Apr. I, 19771. 

The main drawback til wlyltl!< soldy Oil the oongres~i1lnal cm!es nf ethici to curtaU 
lobbying abuse~ lie~ in dIe ltIamwr hy which the codes Ilfe e"foft:(~d. The newelldes 
will be enforced by the cnmmiltccs [n ca",h <.:hamber; their elf,~c\i'le)j(;~S thus depends 
upon the <Xlmmlrtees' willingnes5 tn in'le~tigale alleglltions "f mhcomilld of their peen; 
lind It;> utilize approprial') slinctinns (e.g" e;;pul!ion, f.--en~'lre, m dentul "f seniority). 

29. See note 27 supra. 
30. The chflirman of the CaHfomili agency <;:haJgeU with the administmtion of the 

law ohser'>'es: 
The whQle ";ay of doin>! husjn<;:H has changw. The day nr lubrkMllIg friend...h.ips 
between tt1lililatol':'i and Inhbyisl$ [~ OVtlf. The willing alld dlninl'!. the stocked liquor 
cabineh and !uit~ of clothes and junkets paid fru by lobbyist'l: 1t"\'C stuppe<l. We've 
really opened up nnd cqllali~cd rite ~ystem '0 that every intcT'Csl j(ets a fair shake. 

Piert'c, Tough LobllYIIII'! Low If Madel for NatiOIl. Pitt. Post G.u:ette, :-Jo¥, 27, 1975, ;rt 

14, cuI. L 
31. Set' KEEFE« OaUL. SlIfH"i1 note 2, at 325. in which the authors \l"ill\ nut thaI: 

Ditcd Ilollticu.1 ,lction In lhc Sh.lllC ,If poHhc;.lj fuml;; m .. l a,SI\t;'n1ce ill camplligns 
may he held nul to legistatnn !ly iorere~i groups with sllffieiel1! l1uaneia! 1Jl' man
p<)wel' re~Ollrce". Shu'e p;U"tie,' or calldid<ltes rarely judge their ~ltmp!li!!n !ardcr$ to 
he adequate, they nnd il difficull to ignore an open treuury or It group of volunteer 
worken;..•. &t.'tlme the~e pm~i})niti.e~ for eampalgn ~uppon arc jtcllernlly "~·lIil· 
uh[e, to w: tapped hy the Cltll,j!d"le whose '1otinl'! fe<'(!rd a!li:! outlook meet tbe 
l}fup(!r tests (If otthO£I!)\y, lejt!sllililN must ItlVe careful thnught ttl the daims nf 
srnu-pt whose wherewithal m\\)' prove u,eful at eleetmn time. 

http:poHhc;.lj
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voters,32 a commitment to provide volunteer campaign work, or simi~ 
lar legitimate pressureS to influence their position on certain legisla. 
tion. it will not be without knowledge of the public's ahility to hold 
them accountahle for such action. 

Requiring the disclosure of expenditmes m.ade by lobbying organi
zations and other related details may not seem to be an effective 
means of checking lohbying activity. but such minimal disclosure re
qllll'emellts will provide information necessary at least to infer the 
identity of the party seeking to influence legislation, the objective of 
such efforts. and the extent of the activities designed to achieve the 
objective. Proposals that would require logging of contacts by eitber 
the legislator or the lobbYist do not seem advisable or practical. The 
sheer volume of infonnation that Jogging would generate would ob~ 
;.;cure public interest" It would drastically increase the cost of disclo.
sure, curtail the flQW of information to Congress, and pose problems 
to those who seek to interprct sneh data meaningfully, 

In summary, lobbying disclosure legislation should not seek to pro
hibit or curtail the activities of lohbyists, It should, however, end the 
seert:ey in which lobbying is often cloaked and which hreeds cynicism 
and suspicion-if not outr~ht corruptio{l-Qf government. The public 
is entitled to know the source and scope of the major private influ
ences that are brought to bear on congreSSional decisions. 

Senators: Kennedy, Ciark, and Stafford put the need for lobbying 
disclosure legislation in perspective: 

In recent years, Congress has: taken important strides toward reforming 
government and restoring the confidence of the people in the institu-

Sec Cohen. Puhlic Finafldll/it, 43 VITAL SPEECIIES ~92 (Sept, 1, 1977), EApoundlng on 
tht! PCfVl:uivenes5 of ihis legitimate lobbying tcchmq!;e, OliVia Cohen, Pre£iaent of 
Cr.l!t1mon Cause, said thilt in the last election yellf (1976) ~;pecial interest groops con· 
tributed g record $22.6 mjlJion t() candidates fO'" Congress, the am01mt being neatly .
.touhle that givt!n two rears earlier_ Cohcn pmdaimed lhat '"(o}bviously this money is 
Riven to Imy influence:' 1d. 

IIlustraUon~ demonstrating u quid pm 1.un attitude on the part of ~pedal !"tere~t 
group!! Me saen\lnKly endless. 

For etflrnp!e, one of the must far-reaching u:m~idoru.tions beffife thi'i Con\tfeu wdl 
be the p;usag;:-'-'{)f rejcctinn-Qf iorne form of (i.Il.tirmal henlth insurance. Little 
wonder that a large part of the AMA's nearly two million in !cnrnpal\tnj contribu
t(ons lnst yeM WJl$ aimed at 29 nut <If the 37 membeH of the Hause Wily; and 
MeaM Committ-ce-memners of hoth. partie" Naturall), the !ate Qf national health 
in:mraoce will be decided if! the Ways (Hid Me-11m Committee. 

Kor is it strange Ihat 'he dairy groups targeted $205,000 of th.m 1976 gills to 

memhen: uf the Hoose AICrlCll!tual Committee, which has jllmdictinn oYer clairr 

price ~\lpport!. 


IJ. at 692.93. 
3:1, Sre Rlpl.£V, supra nme 23, at 210. 
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Hons of our democracy, . . . Public financing has ended the corrllption 
afld the appearance of corruption Olf large special intere5t money in 
Presidential electinn c(lmpaigns: a major refOrm bill now on the Senate 
calendar will do the same for Senate and House eit!dtons. Both the Sen¥ 
ate and House have adopted strict ncw. rodes of ethics, and have reor~ 
ganired their archaic committee systems to deal more effectively with 
modem I.Sl>UCS, In these and other ways. Congress has estahlished a 
significant record of worthwhile reforms in many diffcn:nt areas. 

But so far, lohhying reform has: been the missing link. It is perhaps 
the must important remaining item on ~hc unfinish(.-o agenda of gov~ 
emment refurm.:l3 

II. TUE 1946 FgDERAL REGULATION OF 


LonBYIXG ACT 


A. Structural AnalySt"f artd ltulle/tilly Imposed Limitations 

EfIDrts to pass comprehensive legislation to regulate lobbying 
began ill 1935 and 1936~H and resulted in the Federal Regulation of 
Lobbying A<:t of 1946 (the Act).34 There was little debate on the pro
visions of the Act,56 nnd it has not been amended since its pas.~age, 
The 1946 Act was riot intended to regulate lobhying prM.'tices, as its 
title implies, but was aimed at requiring the disclosure of lobbyists' 
identity.md lobbying expellditures.37 

By imposing three requirements on lohbyists-registratlon,sa 
reporting,:)£! and recordkeeping"°-and providing for publication of 

'thiS information in the Congressional Record,4l Congress intended to 

33. JOINT $TATEMt\NT, .wpm nnte 8, at 4·5, 
34. For n discussion of early co:mgressiollal effort! to regulate or investigate lohhylng, 

~ee K£I!WE &- oeUl"••!l<prlf !'lute 2, at 385-86; CONOl\£SSIOXAL QUARTE:ftLY, TllE 
WASHINGTON" Laaay 21·Z4 {2d ed. 1974). 

35. 2 U.$,C, ~4 26\-270(1970). 
36. The I{ederal Rtlguli.ltio\1 of l..i:lbbylng Act WM cnacted as tide HI of thc Lc~isla. 

live f\corgalli7al:i<.m Act of 1946, P\lh~ L. No. 79-601. 00 Stat. 812 (codified In M:attered 
$eclions of 2 U.S.c.l. The lobbyill,. I"'ovj$iolls mi/iht have been defeated hud they tlot 
been indudcd ill the la.rger bill, At the time, nth,mtion was (rx:llsed (}J\ lhe prvvish,)r;s 
uifectitl~ oongre~i(}nal Ttxlrganintion, whid. may e,;plain the absence of IlllY ~Cti(}Ul 
challenge 10 the lohbying regutatlOIlS. KEEf'E &: Oem., Jl.lptO note 2, at 386. 

31, CoMPTROLLen CENI;RAt, OF TU£ U1'lIT!;D Sl'AT1tS. TUE FEOERAL Rt:QVt,,\TlON 
OF LoIlSYlSG Act_DIFFICULTIES IN ENi'Ol'iCEM£..'IIl' AND AOMINISTRATIO!'l' J! 119'15) 

[hereinafter cited as GAO RJ>PORTt. nlpt!1it..tI '" Public DisdOlurc of IAbbying Act: 
Hearing" "It U.S" 15 Be/ore the Subc(Jmm. on Admi'llttrath:e lAw lJnd Governmental 
ReJationM, 94th Coog.• ht Sen. 876 (975) ~hereil1afief cited as 1975 jJou~e H.:arillgf \. 

38-, Fmhlral Regulntlml or LobhYlng Act § 308(11). Z U.S.C. § 267:a) (1970). 
39. la. ~ 305, 2. U.S.C. § 264. 
40. Id. ~ 300, 2 U,S.C. 4 262. 
41. ld, 4 308(h).:2 U.S.C. 42S1(b). 

http:expellditures.37
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make lohbying open to public >crutiny. 42 After jnmally registering 
with the Clerk of the House and the Secretary of the Senate under 
the Act, the lobbyist must file with those officials quarterly reports.43 

detailing contributions received and expenditures made during the 
preceding quarter pertaining to Johbying activities,44 including the 
re<:ipients and purposes of the expenditures4:1 and the legislation that 
,was the subject of the lobbying activities. 46 A joint compilation is 
made by the heads of the congressional houses and subsequently pub
lished in the CongressU:)fJol Record. 

Although the Act initially appeared to provide for wide ranging dis
closure, the Supreme Court severely limited its scope, shortly after 
its passage. In United Stafes o. Haniss47 the Act was held to be 
constitutionuJ48 but its provisions were interpreted to cover only a 
portion of lohhying activities. The Harriss decision limited the Act in 
four ways. First, it construed the Act to apply only to those indiviclu,
als or groups who contribute or make expenditures for the "principal 
purpose" of influencing legislntion, the~eby ciiminating those who 
nevertheless engage in meaningful lobbying efforts;49 Second, the de
cisi.on reqUired that "direct communications" with members of Con

42. KaYE 6: OcUL, slIpr« flote 2, at 346. 
43. Federal Regulati;)rl of Lobbying Act ~ 308{a}. 2 V,S,C, § 261(,,), 
44. lei. 
45. la. 
46. la. 
47. 347 U,S. 612 (t954). 
48. Ttw \:on~tHutionuHty of the the Act wa~ earlier upheld in Golted States v. 

Slaughter, 89 F. Stipp, 205 (O.O,C. 1950). The court in Slaughter AHO coos-trued. section 
30B <Jf the A\:t, 2 U.S,C. 4 267 (l970), which exempli ffl)m ('Overage penons aPPe!lring 
.at cOllgressKlllal nt!arlllgs, to enrompass tht! ~lcfendo.ot'~ act!vitles. Although Ihe defen_ 
dant dld Am: participate pt:t$tmatly ill the henrings. be had hdped prepare witnesses for " 
congressiooal appcaraOl.."eS. 

Two yean before fI«rrl,u, II. fcdeml distrkl ,"'ourt fQu",d the Act SQ vague as to com!i
tute a denial of due pl'UCe:U. Tht! dtwl!ion was vacared {HI a technicality by the Supreme 
Court without lin opinion 00 the Itlerits. Nation.. 1 An'", of M{r~, v, ~cGrath, 103 F. 
Supp. 510 (D,D,C.), oocated (11 moot, 344 u.s, 804 {lU52), For .. concise summ.'l!)' of thll 

ca~es bnmght under the Ad, See Co~RRSSIOSAL QUAI'IT£fU.Y, THE WASHINCTON 
LonBY 25 (2:d ed, J974), 

49. 347 U.S, Ilt 621·2:1, Section :)07 uf the Act, 2: U,S.C, ~ 266 (1970). stille' that only 
those persons who by IhemSfllves 01' thr<lU8h any IIgent or employee or other penons 
"directly Of indirectly, ~()licits. concc!s, Of receives mnney «r any other !hlng of ~'ah.l(j to 
be u,ed prindptJlI" t(I aid, or the principal pY/"POJC of which penon is to aid" in the 
Jills~uge or defcllt of an}' legbJatiofl by Con!(rcss mliM resider (empha~is ~uppllecl), In 
c{Jnstruing this hl1lgual!:tl, the Court distinguished contributions Intended "'in mhslalllial 
part to be u'ed to influence leg-blatino" from crmtrihutil)llS with ooly W1 "im:fuentaJ" 
pl,lrpo~e of in:ilucncJHI< legislatioi'!. Thi-s dl~ti:>\,.'(ipl'\ has r",iled 10 ~ervc as u pmctieul 
guide in determining onder what Cln:umstauees the Act applie1. See 1975 H()IHe 
Hearingl, ~..pril nute 37, at 870, 

http:lcfendo.ot
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gress be made before the provisions of the Act apply. i'& Therefore, all 
lobbying contacts made with congressional staff memhers and aides 
lifC exclud(!,.d:~l Third, the Court held that only lobb>'ing activities 
that are suhstantially directed toward influencing legislation are cnv
ered by the Act, therchy excluding grMsroots lobbying from the 
ACt.!S2 Fourth. the decision limited: the required disclosure of lobh\'~ 
iog activities to only tho~e lobhyists who personally participate in tl~e 
solicitation, acceptance, or receipt of contributions for lobbying 
purposes, ,53 

B. Failure of the Act 

The Act is undermined hy amhiguitie~ and loopholes. and its con
tinued usefulness as a provisiun for regulating lobhying is questlon
able.,54 Without substantial fC\\forking, the raw data reported in the 
CongreMiOfwl Record provides fiU useful information. Even the Cnll
gress/onal Quarterly, which once pubJished lohhyist lists. no lnngcr 
publishes such information due to problems of evaluating the mate
rial fairly, M Such evidence indicates thal the Act fails to fulfill its basic 
function of disclosure.16 

Anticipating reform legislation, Senutnr Ahraham RibicofT requested 

-------~ 

SO. 347 U.:'L 41 620. This Umi!a(ioQ lmpo~d by lIorriu was prefillun.,.d by an enrlier 
dccitlun ufthe Court which held IMllobhying in Ih(o Act meant only those "rcptesentl. 
lioOl! matle directly to the Conglc.~~, ils memhers, ur Its cnlllmith'es." Uni!(!d States II. 
RUPldy, 345 V,S, 41, 47 (t953). See note~ 203-lO &: accomplln),ing te~t illfra. 

51. Su 347 V.S. at 621-Zl. 
52. 1/1, at 622. 
53. ld. at 6}9. Thi~ interp~elllli()rI exempts from the ,-"Olierage of Ihe 1946 Act the 

activities ,.f all !obbyiil$ who do not ptluOfIlIlIy plutimpate in fund mlsing, or w/:\U$e 
acth'ilie~ \tTe fin>lnced Iw earned inC<)lm~ Of busine,s pf<)fiu. 

54. KEEFE &: Octlt., ~1<"ra fl(,te Z, at 34fi. T<:> date, theTe has been orll), tHlC success
ful pHl'ieclltion tmdef the Ad, In Umtcd Sti\tes II, Neff, No, 76S-56 (O,D.C. Dec. 14, 
19561. two rt",femlauh wefe convicted for lmpl'Opo;rrly reporting $ennlorin\ campaign coo· 
tributions designed to influence n\tturn! glH. legislatioll.. Btlbery charges were drnl"pml 
and the defendallts were fined $2,5OQ each and given a onc'Y'Hlr suspended »cntence. 

55. 1975 H{)u~'" Hearing', supra note 37, at 5114 {p-repa{('d statement of 1\"p, Tom 
Rallshllckl, 

56. Se« KEli:n: « ()cUI" ,mpr(l IIl.te la, at 347. Tne .aUthIlfS list five reaS(>ns why con
1m! thftlugh publicity h,n not pnH'en elTective, Fint, lodgIng filJam:iaj and other data 
with the Clerk of Ine Huosc and fe,If'OUU<.:lng it in th<:: Congressional Aeevrd offers no 
lI~HjraI1C') that pl1l,lkity will attend the f<::"eil!.(iol1s. Second, th~ data ctlUeded MC ~lm· 
ply filed, not 1l.1I11!YZ.ed, Third, no agency was given the tasle of polidn~ lhe Act for 
compliance and Ui) specific IIPf\JI'>prilitions hane hecn nuthoritoo fOf ih enforcement, 
Fourth, imHvid\u\ls who lohhy gO~'t)mnHmt ,\!(encks are not fC'lmn.ld t<l regbh1f. Fiiih, 
the mnst important and usdi.Ll inlhrmalion i$ not collccled, ~\lth.as the rnunhet of mell>
hen wllO hd011g tt) the orgliGilation and th<:: manm"r in which the o~nl:r;atiGIl.'s deci
-siom on legislation are laken, 

http:fC'lmn.ld
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11) 1974 that the Government Aceounting Office (GAO) evaluate the 
1946 ,\ct with a view toward future legislation to improve lohl)ying 
regulation, 57 The GAO report com:.'t!ntrated on t'lvaluating the puwers 
given to the Clerk of the House. SecretaI)' of the Senate, and the Jus
tice Department to administer the Act. SinCe the rights and ohliga~ 
Hom of the administrators were not defined adequately,,!uf the GAO 
concluded that the Act was "ineffective, ":S9 The report additionally 
criticized the inaoe!juate deftnition of a direct contact with a congres
sional meml)er.so the inadequate definition of lohhying expenditures 
which mu~t he reported,1l1 and the vagueness of the principal pmpose 
rcquiremcnt.l*2 which resulted in the fililure of many lobbyists to regis

57. Letl!.!T from Senator Abrnh!l(n Ribicoff t<l Elmu B. Slaab, Comptroller General 
(Ang, 14, 1914), rtprilliel/ iu 1975 110wI! HetlrilljlS, supra note 31,.1I 699, Th{! GAO Wllli 

nsked tn determille dlld eyaiuate the filill", repurtlilg, and enforecment praetkcs under 
the Act, Id. 

58. Sec TesHm<JllY (If Patricia W<lld, As~l$li1nt Anomey GenlmlJ, OUke of Legislative 
Affllits, Bt:fore the SemHc GlwemmenUtI AlTai,,: Comm. fAng, 2, t971, [hereinafter cited 
;u Justice Reportl which summariws this problem: 

(T:hc 1916 Act does Il\lt j)JOvide the Clerk of the Hou,c or the Scoretar)' of the 

Seuate with any ,mthorjty In audit lobbyin(( feptJl1$ which must be flj,:d with lhem, 

or W refer .>uspeded violaHuns ':0 Ihl) ~palonent of jllstke. Thi£ omission hilS not 

resulled in detectiou !)f violatinns in u systematic manner, hut m!ner ,,0 lhe bilSis of 

inforu)<ltilm pwvided by ltlLhl'ilits with HPp!lSln!\ inlcresl~, joumalhts., and, from 

time to lime, by lither Members of Cnngw)" :'Iorc effective e!)foreemer;! provision~ 


&W Ol:ce~~(uy. 

Itt, 
59, GAO REPORT, $U/ITii note 31, at 2, rellrinted (II 1975 HO(l$e llCdritlg', ~uwa lH>tC"""~".'-1L~tCC§.,>~~_ 

31, rot 692. UPOII ('<nnpltltiul) of Iln! shldy, the Deputy (AimptroUet General of (he CAO-t 0" r \J L 
dated, "We believe funt the prejent Jaw $hould be thanged; either th.it or you might as e:
we;! lak" the 1\:146 law "ff the book~." 197$ .'irrwtc Hf'arl1lgs, .>u/lT<'J nole 1, rot 169, :::> 4 O/~/-:" 

60" Sf>} GAO Rt(PolIT,lnlpro note 37, at 2, Nipritltt'd ill UC{/rillgf on H,lt l.5, Mlprfl ... 
nllte 31, lit 692; United Slates v, Slaughter. 89 f. Supp, 205 iD.D,C, 1950" The Hi4.6 
law ,hIes nut <et fl,rth !>ted~d}' wlMt kimh nf wntacts constifute tl}hhying. The law 
$peciliCillJy exempts lestillli)'\r before a C{)ll"re~silmal ~'Qmmitree ill ~ectioll 308(a), 2 
U.S,C, § 26i(a} (I910), III S/IJIlf(i.tCr, a federal districl COUI1 held Ihat thh exemption 
al~r. <ll)plied lo dwse helpin;!; tu prepar.: such te!ltimvoy. A n.:w l;rophole was thu5 
e<:eall:d which permitted l{!bbyi~ts 10 dlHm ilS <I defense to nonrc!i\is!mtion that their 
a<:tivitie5 were aimed at preparing te~timtlny for wihles~$, and lhat they wefe not at. 
templing 10 influence directly the p!l~!Wge In defeat of the Jegis\atilm, See Coscnes-
i>lO:-lAL QUI,RT£IU.Y, THE: WAiHlINGTON Lossy 24.<25 (2.1 e.1" 1914) . 

61. ThiS 1.llH:ertnlnty hat permiUed each revorting group or person tn determiM in
dividllAlly ""j,M t'1l11~Htutcs lobbyin!l' eXpemle1., Cnmmiln CUll'Se, a larg!) klbhyieg or
gaeU:ativll, reports eJ<pellses sueh as nJaries, overttead co:xh, new'ilelfer co~t~, illld Pri!)t
ing, mailing:, Illld tell'phone expenditure,. Ol:'er repol1ing lobhyists indudc only the 
eosl "f tllO.:ir tim.., ..dun!!y "pent in direct Mmmunicatiu[\ with membel1li nf Congress. 
Other lobby",..datcd expel1dit~m:~ are not rep"rted. even thnugh they IU~ tm,eTlliallo th<l 
oV<.mu! !0hb>-ing dfmt. CU!HlHN~SI()I'O"'L QUARTEllI.'i, THL WASHINGTO:-; LoBBY 42·43 
(2d ed. 1974); 1915 floli.;;> Ji;;>flriugS.>fIf)Jffl nole 31, lit 816. 

62. SI'" W)I<: 4\J /!( a':U:HHll;\oying texl w,m", 

-
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ter on the grounds that lobhying was nut their principal purpose.413 

Large discrepandes exist between lohhyists' a<:tivities to influenee 
legislation and activities actually reported under the Act. Some or
ganizations register In accordance with the Act but report 00 or fL"W 

expenses. Other organizations fail to register at all,64 and still others 
are not even required to report their lohbying activities. 

For example. in f974, the American Trial Lawyers Associatiun l{)b~ 
hied vigorously against oo-fault Iwto insurance. To infll1enec Coo
gress, an arrangement ror mailgrams opposing the legislation was 
used \vhcreby Association members caUed Western Union and sent 
m.lilgrams in the names of friends and associates. For each name 
given to Western Union, ten messages were sent to Congress, The 
result was a deluge of messages to key congressional offices protesting 
no-fault insurance, all of which were apparently sent by concerned 
com,tituents. In one case, an Association member was rcsponsihle kJr 
sending 3,100 mailgrams. Despite the significant influence the at

ra.ngement may have had on no-rault legislation. the American Trial 
Lawyers Association was nof-nor wa'i it required to he-registered 
under the Aet611 for the simple reason that lobhying is not the Associa
tion's prindpal purpose, 

A similar example of large~scale lobhying activity not covered by 
the 1946 Act occurred recently when one of the nation's largest utility 
hoMing companies, the American Electric Power Company (AEP). 
(.'Onductud a massive advertising campaign tQ promote increased de~ 
velopment of coal reserves. AEP owns or lenses much of the coal 
resel'Vos of the United States. The advertiSing campaign consisted of 
thirty-six advertisements in 2f1O national and locul publications, and 
cost AEP approximately $3J, million. Most of the advertisements 
were aimed at convincing the puhlic th..t coru is the answer to the 

63, GIiO R<:;POnT, H'pfa note 31. at 2, mprin.tm/ ill 1975 /fe!.!!e He'lrlngs, $1I}JrIl l>lXe 
31. lit 69~ See NlItltmllJ Ass'n of Mfn.... ,\IcG~lh, 103 F. Supp. 510 {O.D.C.}, 1.1(IC·(Jled 

IJ,~ IIW!)t. 144 U.S. 804 (19:52), CONCRESSIONAL QVARnnlI.,Y, Tnt:: WASHl"'CTON Losny 
23 (2d eit 1974). S..... aha JU$tiee Rcpm1, SUp''' note 58. The Depurtment of Justice 
lhted nne oUler 5(!r!{IUS inaci1;'qnacy <)f thc Act, i.e_. that it provide~ hnly for crlltlinal 
,anctions againM violations of the 1tatu!e. Criminal proseeutions are too 1enme 1\ penally 
ill ;,:aoes "f unintentl{!nal hrl!l1<:h antI the Depllr1mt.!nt i~ relvdlll'lt to brin!,: n;,:Urm in the~e 
ca.~e~_ 

64. S'it STAFF UF TilE St:N,,'n, COMM, ON Gon;:nNMEN'T OPERATIONS, "941")1 CONG.• 
20 SESS" REPOtrT O~ LoI'IDY DISCLOSURE Acr OF 1976 al 6-7 (Comrtl. Prilll hJ76) 
fhemin..fteT cited a~ SENAtE COMMlnEE REPORT). The Cmnrnittee !.'ited Itffitimony 
"th.iit only 2,000, or 00 pe~nt II) 40 percent. gf the 5,000 to W.OOO pen;ollS who shuuld 
regishlr as jubbrBh acllllllly Un MI under lhe IJrc,enIJaw." 

65, 1975 fim>1;<J lieer/'Igs, SUP(" note 37. iH 74445 (~W.temenl of Fred Wertheimer, 
Comrnon Cau~c), 
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energy CflSl::;; some of them, however, specifically caned fi)r !t:gi;,Jus 

tive change. Like the Amedean Trial Lawyers Association, AEP is not 
registered under the present lohhy law, since lobbying is not its prin~ 
dpal purpose!3'G Even if the Act required that the AEP register. 
these expenditure!: wouid not have to he reported (\$ the)' were spent 
fm indirect lobbying activities not covered by the Act. Both of these 
examples iUustmte the Act's fnilun:: to achieVe its objectives of dis
closing Significant lobbying nctivities, 

The ineffectiveness of the current legislation is further indicated 
by its failure to coVer executive branch lobbYing. For example. dnJg 
manufacturers lohbled the Department of Health, Education and 
Welfare (HEW) to reject a plan thut would have restricted prescrip
tions under Medicare and Medicaid to the lowest priced drugs having 
the required therapeutic benefits. thereby saving taxpayers an e~ti
mutcd $90 million annually, The manufacturers solicited ph"l.tmadsts 
n;nd doctors to oppose the plan. One manufncturer had two. hundn:d 
of its salesmen obtain letters of upposition from five dOlggists each, 
These letters were then presented hy the company's president to the 
Seeretury of HEW "as evidence of the opinion of the nation's phar~ 
mncists." NClther the manufacturer, the company's pre:>ident, UOT 

anyone else representing the Ilrm was registered as a lobbyist, In nor 
were they required to register under the Act. 

Undeniahly, the present !obhying ad hus not achieved the ohjet:· 
tive that it was designed,to accomplish, that of hringing congressional 
lobbying into public view. Whether it am do so in the future is 
doubtfut given the Act's inherent lock of definition, mlrrowuess of 
scope, ami the limitations imposed by the courts. If lobbying IS to be 
discloscd effectively, it must he tbrough <l law more precisely drafted 
and more expansive in scope. In 1976. Congress attempted to fill this 
need. Both houses passed separate lobbying registration bills pro
viding for relatively stringent disclosure of the practice, but oppo
nents in the Senate were ab1e to lise procedural means tu bluck final 
action, as ,md time ran out before a conference <:oult!. be held to rec

61), !d. II! 745, 
61. rd. 
68. The Senate bill. S. 2477, twlh COIl!ol., Zd Se:;5 .• 122 CONC. Rl>,\:. 59355 (dally ed. 

June 15. J975), was p:usw in jlll1e 1976. The lIouse hill. H,n. 15, 94th COIIg" 2d SC~5" 
122 Cosc. flEe. Hl 1416 Mnily cd. s.:.pt. 28, 1976) was pa.iM;d lit September 1976, jind 
was sel)! to the Senat~ II few dnp beflJf~ thc end '\If the ~s~illl\. Ahmham Rihkuff, 
sponsor of the Senate lnbbyiog reghtmtion hdl, hoped to tJxpedite fec<}nciliation of thtJ 
Huuse and Senatc bUh by eliminating the lIotmal House-Senate (;vnlorefH.'(:. He ,l1oght 
vllaoimt)lIS Ulnscnt to nrinj( the H01JstJ bill di1eetly In the Senate flOUT, hilt one senaluf 
obje<t~d, thereby -denying Ibe uMnimity fiXjuired. Sec Gurdon. The Sad Saga of 1..01>1>11 

~-
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oncile the Senate and House bills. Thus, although neither hilt be~ 
came law, it is nearly certain that similar lohbying disclosure legisla
tion wiI) he pus.s.ed in the near futm0,fl9 

III. PROPOSED LoSBYI:-JG LEGISLATIO:-'-

TIle two 1976 b!lls havQ been used us prototypes by the 95th Con
gress. Debate~. dlUHenges, and hearings have centered arotlnd the 
provisions contained in the t\vo hilk The ooh- major innovatnlh in 
this area has been a bill introduced by Senutors Kennedy, Clark, und 
Stafford. It is a eompromise version that attempts to huild on thl;! 
1976 Senate and House debates and bills. Since the House and Sen
ate committees thut have jurisdiction over lobbying legisb.tion have 
nut yet approved any final draft proposals, attention rnu~f he focused 
on the hills that were approved by the same committee one year 
earlier and passed hy each respective house of Congress, The t\\'O 

hills thus represent the implied limits that final legislatitm \",iIl take. 
The approach toward disclosure of lobbying information taken b:

the House and Senate in each of the 1976 bills7Q and suhsequent 
drafts71 is similar in that the legislation dott.s not seek tu proscribe 
CHlHh\ct, but rather requires full dis(.'losure of lohhying aetMties dc" 

B,'form, Wa1h, PIlsl. No\'. 21, 1976, § S, at 2, (:01, 2: Lyons, UUlhUinute SCJwtr. ,\flJl;'" 

KiHs LdUlIj Control 81l1, Wash. Pf>st, Oct. 1. 197fi. ~ C. at 4, <:01, 5; Smllh. Timtl Rim, 
Oul jiJt" Lohbll Reds/uti Bill, 34 COSQ. Q, 2683 {Oct, 2, 1976), 

fit}, AI~er the Senate fulled 10 \.'tIll$tmt llnaflim/)u~ly h.l a dl5cu~,~jon of H,R. 15, 
Sen:lWf Ribkoff pnml11>t1U tv reintroduce lobhy!n!! disclosure legisllltioll in dm 95th 
C..mgrcH. 122 Cu:o.;c. REC, 517304·05 (d.lily cd, Sept, 3D, 19(6), President C,ITter has 
lfldie;\ted th",t 1t~!(lslati\m VJ(wiclillg fM rcltbtmtirm ,md ,{15dnmre by }'Ihhyi_'h. is une of 
hl§ prior[tk~, SF!': Cros~, Crlrirr Aide Lists V~mu'stic frlilrilil'l, 35 Cmm, o. 8586 Oan. 
IS, 19(7). In the 95th C""gwss onc bill has h.,tcn introdnNd intv the S"llatll h;' 
S"mtlOr~ Kennedy, Clmk. and S4lfford. S, 1785. 95th Om!!,., ht Scss., 123 COl'C. REc. 
SII L08 (daily ed. IUlw 29. 1977). Fift,,~u hills hav(' b tfuunccd ill the II.;\u\.· that 
w.mld r. 1:1<.'<;> the t 6 Act with new u ~'m!l: i~clo~\lfe re'lnjr"mell(~ . ••w ~ 

'I,m. Fin,,· ( .. )'~ "f lll'l'n-i,,!t\ "n ( i' lilIs wnre cld: in April 1917, H.R. t 1IRI, '95\6 
~ 1st SeH" 123 CONn, REC. H21l (dally ed. Jl>n, 6, H)17), duv1k-ateli- H.R. 15 it. 

plIs,ed lw dw !.MIl. C"nJilre.~s ,IIlU l~ ClltT"ntly the prh"lij'illl vebide fiJJ dt~'-'HJ\sion hy the 
H()u>~ Comll1ltt~e Of! til.: )udkiary, U:lger, flfmse Resumes n'ork (m wboy DisdO$tlf., 
Bi1!.l5 CONGo Q. 745 (!\pc 23, 1977). 

70. H n, 15. 94th Cong" 2,t Ses5., 122 Co;o;c. Rei;. U11394, UIl399-416- (daily ed. 
Sept. 28,1976); S. 2417. 94th Coo .... 2~! Ses~., 122 CONG. Ree, S9365·61) (daily cd, Juru: 
15. 1976). H,1t IS C) passcd b)' the ~th c.mgr~sli r~c('nd~ htl$ nO:1.'1I introduced U5 H,R. 
118O,95th Cmlj,J., I~t Scss., 123 CONGo REC. HZl1 (daily c.l, Jan. 6, 1977), 

11. B.,;" HR. 557. 9511, COO!!., 1st Ses5., 123 Co:-"G, RIc;c. HIOO (duil)" ~cl. Jan. 6. 
1977). IUt 766, id. .It H20l; 11.11. J005, id. ut H2H8; HJt WIO, id, at H211, Staff ()f 
Scnllte Comm, on C<1\!cmmCiU Affain;, 95th C,mg" 1st SCH., Prnpl),e<i DmIt vr LMbby· 
in!! LegislaliPH (Apr. J3. W71): $,1785, 'tJ5th ConI(:" hI Sen., 123 CONe;, nlc:C. Sillilli 
\thulf ed, junc Z9, 1977). 
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signed to influence congressional decislons. 72 1£ {lnactcd into law, 
either bill would have remedied major deficiencies of the L946 Act,73 

Both the Senate and House bills included provI!'lons requiring loh
byists to register with the General Accounting Oflice soon alter tht!Y 
engaged in lobbying activities. N Thereafter, lobbying organizations 
subject to the act were to have reghtered and filed quarferly reports 
with the Comptroller General,15 discIo:>ing the major issues that the)' 
had attemptcd to infhlt:nce,76 Information regarding the lobhying or~ 
ganizatiolls' :>ourees of income,1'1 contributors. expenditures,78 and their 
lohbying employees. officers, and directors's was to have bccn dis
closed. Reporting organizations were required to disclose gifts matte 
to fcderal offi<.'Crs Of eml)JnyeesSO lino ttl itemize certain types of d!n~ 
nen: and receptions held for members of Congress. their staffs, and 
some officials In the ext-'<:utive hranch. 81 

12. uch bill would also have aifected eeftaifl Ilspeets t>f exe<."Ulive brunch lobbying. 
13. See ootes 49·53 &: accomplloyirtg: text $UpnL 
74. fl,R. 15, 94th C'lIIjil:,. 2d S~S, ~ 4(a), 122 CaSG. REC. H1l40S (dally ed, Sept 28, 

1976); S. 2477, 94th Coog., 2d Seu, ~ 4(a}, t22 CONC, REe. £.9365-66 (dully ed. juoe 15, 
1976). 

15. H.R. IS, 94th Con!!., 2d 5c$s. ~~ 4. 6, 122 CONe. REe. H I 140i).Oi ( ..lruly ..>d. Sellt. 
23, 1976): S. 2477, 94th Coog.. 2d Sess. H 4, 6, 122 CONG, R£e. 59365-67 (daily 'Nt 
Juno 15, Hl1S). 

76. H.R, 15. 94th Cong., 2<1: SC5~. ~ 6(b}{5), 122 Co:-oC, REe. HIH01 (dllLly ed. Sept. 
28, 1976); S. 2417. 94th Cong.• 2d Se~~_ § 6(10)(1). t22 CoNe. Rtc. 59366 (daily ed. Jlme 
1916}, 

71, U,H, is, 94th Cnf'!t., 2d SeH, 9 6{b)[8), 122 CO~C. REe. UH4Qi (Jaily ed, Sept, 
28: 1976JI S. 2477. 94th Coog., 2d s,,~\. )4(<1)(3), 122 CONG, Ruc. 59366 (dllily ed. June 
15, 197il). Bulh hills re<!ui,ed organizations 10 dia('/o$(! not only the identity of imiivldu
ah and orglloizatttms tlmt proVide $2.500 Of more a year to the lobbying OJglmizlltion. 
lmt "isu the 5p.,,,,:£1,, art)llunt of in('<l!oc pTU""lect. The:>e twn ptov[gions were Iltided tI, 
elu.:h bill un Ihe HouJi.e nod St'mlte floors. Both replaced prnvisluf's tnnt required d!!,
dmllre (If contributions only if tho,e Milts t."m~titu,ed a ccnatn petcenfaJtl' of the lobhy. 
!ng OIganillutioo;) bu.lgel, Requirin", disdom1e after giving a spe<.'ified dollll! amount h 
eusiet to adminlMer ami jnlle~ti&llt.., than a peLcen~e test; it a11,)w, the cnntributof t;, 

gill/:: tip tl) the 9pm.:ffied imW1HLI wilh()lIt dh('/(,stltc "f identity. aml i.I trelltfi aU Jllhbying 
organi,wJio!lS e'lllwly regardless of the li:re or their budgets, 

78, lUt 15, 94th ('..{lng" 2d 51:'5$, § 6(bX2). 122 CONe, Ree. H1l407 {daay ed. Sept. 
28, 1976); S. 2.477, 94th Cong." 2d S"s~. ~ 6(c)(41. t22 CONG, Rl!;c. 59366 (d(lily ed. JUlle 
15. 1976). 

79. H.R 15, 94tb Cong., 2d Ses~. ~ 6(b)(4;, t22 COKe. REC, H11407 (claily ed. Sept. 
28. H,J76); S. 2117, 94th Cong., 2,] Ses.~. ~ 6(bj{3), 122 CONi;:. RtC. 59366 {daily ltd, Jllne 
15. 1976), 

an. HJt 15, 94th C\)l1g., 2d Scs,. § 6\b)!2), 122 Co:-.c. Rll:c, H11407 (dafly ed. Sepl. 
28, 1976,: S. 2477, 94th Cong., 2J SC$S, ~ 7, 122 Cos,;, RJi;c. S9367 (daily ed. June 15, 
1976). 

81. Kit 15.lNth u>Ilg.,l!d Ses~. § 6(b)\3). 122 CONG, Rite. H1l407 (daily ed. SOlpl, 
28, \976); S 2417, 94th ('.{lug., 2d Sen. 4 7(d), t22 Coso, R\i:c. $9367 (daily ed, June 
15, 1976;. 
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Under both H.R 15 and S. 2477, the Comptroller General was 
responsible for investigating alleged violations of the act and seeking 
voluntary rompliance with its provisions,8Z The authority to hring 
civil or criminal churgcs was vested in the Attorney General, 113 The 
Comptroller Ceneml could have set specific registration and report. 
ing gUidelines for organizations, thus preventing the under-reporting 
situation that exists under the 1946 Act. M Each bill specifically de
fined lobbying organizations and activities subject to its provisions. 811 

Although the bills ditlt;red in the definitiun of a "lobhyist," either hill 
would have alJevia!w the uncertainty created by the vagueness of the 
1946 Act SS 

The main differences between the House and Senate biBs were the 
criteria for determining which groups hud to register as lobbyist.., and 
the extent and romplexity of the disclosure requirements. Because 
fheir definitions of a "lobhyist" organization differed, the bills con· 
nicted as to what organizations would trigger the registration and f{~. 
porting requirements, The Sunate prescrihed a three~fold test for 
classification as a lobbyist.8 ' An organi7.ation quaHfied if, in any quar~ 
terly period, it (1) spent $250 or more to hire outside agents to 
Iobby;8S (2) instructed its own employees to make twelve or mOTe oral 
contacts with Congressmen. their staffs, or other appropriate employ· 

8:t ttR, IS, 94th c.mg" 2d SeH. i lO(ill-(bl. l22 CONC, Ry.c. HIt414 {dail}' ed. 
Sept. 28, 1976); S. 2477, 94th Cung., 211 SNS. ~ tl(ili-(b), 122 Cose, REC, Sm8 (daily 
1:& june 15. 197fH. 

1}3, B.R. J5, 941h Cnflg" 2d 5eJ>s. i lO{cHdl. 122 CONC. Roc. H11414 (daily ed. 
Sept. 26, 197tH: S, 2477, 94lh Cong., 2,1 Seu, ~ Ilid), 122 CONe, RE<:. S9J68 (daily ed, 
June tS, 1976). Uflder rh,~ Senate bill, the Comptroller Gcner.tf il ,ulthonzed to hring n 
ej,,!l enfofccmenl actio!! if Ihc Attorney General bas failed to bring 1I chd! or crimlnai 
t))lH)ITem<~1I1 Ilcthm within flO dal's oldie Comptroller Generar~ re(crro:l. 14. ~ 12(e). Sell 
JuMice Rejwrt. svp.ra nole 58, TIw Department of Justice h $trongly nppvs.:d to this 
proviurn'l tiS il "inv,ades Ihe Atmrney Cener.d'~ tTaditionnl rontral of government tltiga
Hon," and would create "I'Olel1tlaJ ronfilct with the A!tarn~y General', re~pon$ibilHie-s." 
F,mhermmc the 60 day time limitation for action by the Department was coo$idcred 
"fratlkly unn.lllli,tic." Id. 

84. n.R, 15. 94th Cong., 2d Sess. ~ 8{EI)i7), 1:22 CONe, REG. HH414 (daily cd. Sept. 
2B. 1976), S. z477, 94th eVllg., 2d SeU. ~ 9(8), 122 CoNG. Rue. sm7 (daHy ed, JUM 
15, 1976). See twte 61 6: llC<'ompanyinj( le\i 1UPro. 

85. A.R. 15, 94lh C\)fl!h 2d Ses$. § 3{a), 122 Cimc. REC. H11403 (dally cd. Sept, 28, 
1976), s. 2477, 94th <Amg., Zd Se5~. § J, 122 COf!;:G Rv,c. 59365 (dtlily cd. June IS, 
197n 

86. SCI' nores 49-53 &. nccmnplinying tc>:t lImN!. 
87. S. 2477, 94th <Ang.• 2d SeH. § 3{a}, 122 CONe. REC, S9l6S (daily ed, JUlle 15, 

1976). 
88. /d. The monelary anlN.nt doo~ not ind\\d(l the t'<I~1 of peml1lal tnrv~J <,lIponse5 

for retAined Inhhyistk. 

http:Gcner.tf
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ees;H9 or (3) spent $5,000 or more to urge others to lobby.90 
A "lobbying communication" was defined in S. 2477 as any attempt 

to influence Congress,lH or to influence an executive branch offidal to 
influence Congress,1I2 or to influence the executive branch in urging 
action or inaction on any federal contract, award. or benefit of SI 
million or n1or-e.l'I3 A "lobbying solicitation" was defined as: any at
tempt to hlfJuence an issue before Congress or the executive branch 
by urging, requesting, (}f requiring others to communicate. ~ 

These definitions of "lob hying communication" and "lohbying so· 
licitation" specifically excluded communications or ~olicitations made 
by individuals acting 01\ their own hehalf, &S a request ror information 
regarding the status of a legislative issue,oo testimony before a com~ 
mittce or office of Congress that is included in the public record,97 a 
communication at wlicitat.fol1 made by an employee or officer of the 
legislative or executive hranches. and state and local governments 
when acting in an official capacitj',as Also exempt under the Senate 
bill were communications or solicitations made by or on behalf of 
poIitkal parties and candidates for fedentl, state, or local office,fJ9 
communications made by a constituent to the representatives or 
senators of the home stnte,IOO and communications or solicitations 
made through hooks. newspapers, and other print or broadmst 
meaia, UH The latter exclusion di<1 not extend to paid advertisements 
or to puhlicatimis of voluntary memhership organizations. 102 Tnus, 

89. Id. ~ 3(1\)12). 
90. ld. ~ 3(0)(3). 
91. Id, ~ 3(eJ(Ii. 
92. ld. ~ 3{e)(2). 
93. ld.; 3~e)(3)_ 
94. Id.; 3(1} 
95. ld. ~ 3{g)(I). The Senate bill, however, required inf(Jlmation on any t."hief I,!-Itc-.:;u-

tive offic\tr or principal opemt(ng officer working fnr the orgilniution, whilihet Of aot 
the individual was reimbur~ed fof his activities. if he engaged h) 25 or more lobbyil\/f 
communicatiuns. ld. ~ 6(c){3), 122 COSC. Illi:C, at S93fi6. Trm1, volunteer lohayists such 
as Ralph Nader would be covered. Under the paid.empl"'YC.,.Hflly (Ilng\>lIge of thlJ" 
House hill. the various organiz.aliom (or which Ralph. Nader worh would not Mve to 
report his activities. H.R. 15. 94th Cong .. 2d 5ess. ~ 3(a)(2). l22 CoNG, REC. Hll40J 
(daily ed. Sept. 28, 1976). 

96. S. 24n. 94th Cong_, 2.d Se!S. ~ 3Is)(2J. 122 CONe, REc 59.165 (daily lW. Jun~ 15. 
1976). 

97. ld, ~ 3(gJ(3;. 

98-. /d. 93\.R)(4J-(51. 

99, ld. ~ J(g;i7H8,. 

100. ld. 9 ~al(2). 


U}!, U. ~ 3{g)(6). 

102. Id, 

http:lobby.90
http:provisions.sl
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the range of communications that were covered was narrow and was 
limited to communications in which the government had a direct and 
important interest, thereby eliminating potential constitutional chal. 
lenges to the legislation. 

The 1976 House legislation set forth h ...'o tests for lobhying organi_ 
zations that were generally less inclusive than the Senate criteria. :\ 
group was required to register and file reports as a lobbyist if it spent 
morc than $1,250 per quarter for outside lobbying agents 103 or had a 
paid employee who devoted twenty percent or more of his time to 
lohhying efforts,104 Most of the exemptions contained in the hill 
paralleled those o[S. 2477.105 

The hill introduced in the Senate of the 95th Congress by Senators 
Kennedy, Clark, and Stafford classifies an organization as a lobbvist 
Ilsing a two-tiered approach. 106 Compliance with abbreviated registra
tion and reporting requirements is mandated for all organizations that 
make more than fifteen direct oral lobbying communications in any 
quarterly tlling period. 107 Organizations that lobby more extensively 
are classified as second-tier organizations. Thus, if a group spends 
more than 51,250 per quarter for outside lohbying agents,108 or re
tains employees who spend at least twenty-four hours per quarter 
making oral or written communications to Congress on behalr of the 
organization,109 or spends over $5,000 per quarter to encourage 

103. II.R. 15, 94th Cong., 2d Sess. § 3(a)(1), 122 COI'-:C. REC. HI1403 (dllily ed. Sept. 
2B, 1976). 

104. ld. ~ 3(11)(2). 
105. E.I{.. B.R. IS, 94th Cong., 2d Sess. § 3(b)(3), 122 CONGo REC. B1l403 (tiaily (~d. 

Sept. 28, 1976) (lobbying activities of individuals); iri. § 3(b)(l) (lohbying activities Pllrt 
of public record); lri. § 2(B), 122 CONGo REC. at H 11394 (officilll l'nmmunicatiof}s matie 
hy any federal, state, or local government unit; luhhyinp; by political Pllrties); iri. 
~ 3(b)(5), 122 CO~G. REC. at B1l403 (cuntacts made tu congressmen of the lobbyist\ 
home·~tute district); id. ~ 3(b)(2), 122 CONGo REC. at B 11403 (written or broadcast mediu 
coverap;e if not plIid f(,r hy the lobbying orgunilo:ation). The provision of thll House bill 
e~emptin~ lobbyin~ by individmds wus a signifieant alterution of H.R. 1.5 which, liS first 
introduced, en('nmpussed virtually anyone who had communication with the gOVI!rn
ment in an attempt to influence the "policymuking process:' The House Judiciury 
Committee belil~ved that individnuls acting in that capacity should not he required to 
re.'lister, regardless of the amount spent on lobbying efforts. In the Committee's view, 
individuuls arc constitutionully entitled to communicate with the p;overnment free of 
any restraint whutsoe\"er. HOUSE CO~MITI"EE REPORT, sll/Jrll note 27, ut 22. 

106. S. 17B5, 95th Cong., 1st Sess. ~ 4(a)-{b). 123 CO:>lc. REC. 511108 (daily cd. June 
29.1977). The hill wus modeled ufter Staff of the Senate Comm. on Government Affairs, 
95th Cung., 1st Sess., Dmft of Proposell Lobbying Legidution § 4(u)-{h) (Apr. 13, 197i), 
.m,'rtl note.~ 15 & 69. 

107. ld. § 4(a). 

lOB. ld. ~ 4(b){I). 

109. ld. § 4{b)(2) . 

.. 
 -
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others to lobby-i.e., IQhhying solicitations,11O the orgnnil.lltirm is 
suhjt!cted to more extensive reporting requirements, III 

11115 nvo-tiered approach is a complementary melding of the 1976 
House and Senate provisions, using the Senate "(:()otm:ts" test for the 
first tiel' lind the House "p.dd employee" test for the second tier as 
the criteria hy which legislative coverage is determined,ll2 The goal 
of this compromise legislation is to preser",-e the key reporting and 
disclosure requirements lor congressionai and executive lohhying ac
tivities of S. 2477, whilt~ uvoiding the imposition of hurdensome pro
visions on organizations that are not intensive lobhyists,113: Although 
t~is compromise may ease passage of the legislation, the twu-tiered 
approach has been criticized fc)r being too complicated and overly 
comprehensive in e.dending even limited disclosure requirements to 
aU lobhying organization,.; thut m,lke more than fifteen direct oral loh~ 
bying L'OIUrnunleatiotis in ;,my reporting quarter. 1I4 TlnL,~, this oml 
..contact..... test would lead to the registration of countless individuals 
and organizations never previou:tly registered.. Any corporate exeL'U~ 
five or labor offidal, for example. who made as many ;is fifteen tele
phone calls in a quarter to members of Congress for the purpose of 
innuencing legislation would force his organization to register as u 
lohbying organiz,'ltinn. 

The Senate has consistently drafted legislation that requires lobhy
ing disclosure based nn the numlwr of contacts between organizations 
,md memhers of Congre,.;s, their staffs. or executive level empluyees. 
The HOBse has instead focHsed nn the amount expendL't1 lor outside 
lohhyists or the proportion of a paid employee's time spent on !nhhy
rag activities. The difference is crudal, since volunteer associations 

110. IJ. § 4{hf(3). 

It L IJ, H 5(c), 7. 

LIZ, Set' Justice Repon, $U11f"(J 11(01.. 58, In ~el\eral. the Department uf Jlt~th.:e ap

prove, of such a "dual threshold test lIu Itl rea~vlljible \lpproach toward the Roal of 
;tllSUrlll/t that re!t1llar e~ten!li\'e an.i w(~l1·finall(l.J lobbrin~ will be the mhject (If til.... 
tailed puhlk disd!lsure. with,1U1 Illncil1R impt)~sJbJf;' paperwork bUfdells (>1\ mUfC 
llllldlt:\lrlst. (lr le:;$ orp;anized "n(1 wdl·lhmlml mgallizatiom." Id, In rellard to tlu", three 
Ibft'dwhl rest~ in S. 1785 th,lt app!y hJ dire\:! ]obhyillll: (H;t!vitic~, the Depllrill~(n! fifld~ 
Ihtdr l\~<.1 U(;J;,IP\ah!e. bllt w{)uld like lu \ee endl threshold ~aLie,1. 

113, JIlI/IIT STATEMENT, sUTlr" ""tu Ii, lit 3. 
114. S. 1785, 95th Cllllg., hI Se~s, ~ 4(111, lln ('..o,,"t;, REC- 511106 \!iailr ed, June 29, 

1977), The Sennte bill, S. 1185. i~ busu;:alty lbc same ''is the draft proposal referred to hy 
the prcss liS the "comcnsm" pmposnt. a"pI:'Cseoiatlvcs {If mhlie Citizeo CongreH 
Watch bave 5taC\XI that oo~'erage uf ~"Olunl.~t'r acthdtie~ h}' this proposed legi$lalion 
"could tun C II majnr chilling effect nil Ihe c't"fcise br some penpie of their right to 
petitioJl the government:" {19711 I Lonl:lvl~f:: R£p. {PLus f'VBUCATIO:';S) :o.;!I. 2. at 4. 
The sam.! scntiment was exptened by re!>rctcnfaH\'~:s of the Sierra Club, the u,lIgue!lf 
W,)fficll Voters and the AFL-CIO.lrf. 
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ilnd other small citizen groups that operate on a limited budget 'wfmld 
more likely he excluded under criteria proposed by the Houi>e than 
under a Senate "contacts" test. 115 The broad coverage that a "contacts" 
test would provide is opposed by public interest groups, which fear 
that if small groups are furced to report and register on the basis of a 
small number of direct contacts. they will he less likely to express 
their concerns to Congress in this manner. The result would be a 
dec1i1!e in functional democracy.1l6 

The variance between the two triggering approaches also necessi
tates consideration of the purpuse of lobbying disdosure legislation. [f 
the purpose is oniy to reveal large sums paid to influence legislation, 
then a bill such as H.R, 15, aimed at disclosure of professionally paid 
lobbying activity, is suffiCiently comprehensive. If, however, the pur
pose Is to expose aU pressures exerted to influence legislators, regaro
iesl> of whether the lobbying agents are paid, a form of the Senate 
"contacts" test is mandated. Accordingly, the two~tier test appears to 
be a reasonable approach because it assureS that regular, extensive, 
and well finan(.-eCi lobhying will he subject to detailed public disclo
sure, without placing impossible papen.vork burdens on nonprofes~ 
s10nal and ad hoc organizations. 

A second Significant difference between the House and Senate def~ 
tnitions of lobbyist organizations is the treatment of lobbying solicita
tion expenditures" A number of lobbying organizations spend their 
reSources on efforts to encourage others to contact their elected fed~ 
eral representatives, Under H.R. 15. such activities by themselves 
would'not subject an organization to disclosure requirements no mat· 
ter how much WaS spent encouraging others to lobby. Solicitation ex· 
penditures would have to be disclosed only if the organization was 
covered by the legislation due to its direct lobbying activities. 117 

Conversely, S. 2477 reflected a determination that these activities, in 
ilnd of themselves, signifICantly influence the legislative process. Ac
cordingly, disclosure was required if the amount spent on lobbying 
solicitntions was $5,000 or more per quarteL 1I8 If the ultimate gilin 

lIS. Thus, volunle<:r r)rganiz<ltimn am) small citiren~' grollps thllt do nut have one 
pau) emplcyee spending at lea~t 20% of his time on lobbying and dQ nct expend Sl,\!.50 
per qllarter fur (HitS ide IllbbYlllg personnel, would not he cnvered h)., the House legisla
tion. regardless of the nomb;:r of (,ClIlta(;!£ made with Congressmen, their staffs, Of ex' 
ecutlve le,'et employees. 

Uti. Slie note 114 tupra. 
U7. H.R, IS, 94th Con"., zd SOH § 6(bf(6), 122 CONGo REC. 1111407 {dally ed. Sept. 

28, 1916), 
lIB. g, 2477, 94th Cong., 2d Se~s. ~ 3{a)(3;. 122 CO)':G. REc. 59365 (daiiy ",it June 

15, 1915). 

. 
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derived from disclosure is to be a complete picture of the furces ex¥ 
erted [0 affect governmental decisions, then solicitation activities 
should be included as an element tbat triggers disclosure ret.luire-

I, ments. 
Another major area in which the House .md Senate legislution dis

agreed was the extent of the reporting requirements to be imposed 
on lobbyists-the extent to which the infnnnation is meaningful and 
therefore should be disclosed, versus the point at which the dis~ 
closure re<luirements are simply burdensome to. the reporting or
ganization without any corresponding benefit to Congress, executive 
officials, or the public. While both R R, 15 and S. 2477 required 
disclosure of the same type of information, ll~ H. R 15 generally 
required less voluminous rccordkeeping. The Senate reqUired that re
ported infO'rmation be organized around each issue on which an or
ganization made one or more lobbying contacts during a quarter. no 
H.R. 15 simply called for an overall report on lohhytng activiticsl~l 

: follo\\'t>.Q hy a listing \)f the primary issnes on which the organiZlltion 
I spent most of its time. l2! The infonnation required hy the Senate bill 
", would thus have disclosed total resources spent on influencing (!ll.ch 
; particular issue. Such recordkeeping requirements, however, would 
r entail greatly increased costs to the lobbying organization and have 
: been criticized as overly complex, 123 

Reporting requirements in the area of indirect lohbying activities 
also varied between the House .and Senate legislation. Under H.R 
15. a basic descriptioll of any solicitation initiated or puid tor hy the 

I lobbying organization was to' be disclosed,124 while the Senate hill re
quired more detailed information regarding lobbying solicitations. J2~ 

119, Se'l 'lotes 6S.694uprn. 
12Q, S, 2417. (Hth COIlK" 2d Se~s. ~ 6(bXU·(3J. 122 CON(:. Rec. 5936/3 (daily M, 

June 15, 1976). 
121. H,R. 15, 94th enos,. 2d S-e,.~, § 6{b)(2}{4). 122 CoNe, REe. HI I 101 (d"ily e4. 

Sept. .28, 1976). 
122:. fd, ~ 6(b){5). 

I 123. As ou<! lohhyist stllwd, "We i""!lou~ bl.lsinc,s urganiz:ninns! favor full di5citl
,sure with .. minimum,» \lo,J"keepin".... We Ufe WilTfkd libnllt haring 10 :t<:(.'Ount f(>r 
level')' nickel and dIme that It'Jell int;) preparing It commuokatim•. We'd ralhe~ give the 
,C<Jmptroller Cem;ral Ihe !Vmmuni("ll.tiou and lell him who it wen~ to," Hager, SUcceS4 
EI",(1f:~ Groop~ s",,,,k/ns Murl<ally Acceptable J..nbbt,irl# DiSdtmmt Bill, 35 CONG. Q. 

,745 (Apr. 23, 1977). 

I 124. H.I\, Hi, 94rh c.mK., 2d Se~s. 9 6(b)!6), 122 CONe. RBC. H1I407 (daily cd. S~t. 

,23. 1976). Reporting rt!quiT(tmenb in the area m indirect lobbying, however, Il.ru trig. 

gereJ only Ifihe organ)'Z;l:ilO1l is covered by tbe bill due to it> diref!t lobbying ~tiviti.~s. 


Su notes J 17-181r. 4-.xompllnyb\g text SlIlIra. 

: 125. The H¥16 SePllle leliislaUnp r~lulred the folltiwinll: inf,)f!Tlntillf> tn he im;lu\!<'..I

in the lohhying organizati1}1l'S quarterly rcpmt: (1) iulormativn on ih!' $lze nnd nlltute o( 




The Senate approach \ ....ould have provided the muoH accumte in~ 
formation and would have made disclosure mcaningfut It is not 
enough to know. as under the House approach, that A, T. &: T. trk.J to 
influence twenty pieces of legislation durmg oue CongressIonal ses
sion. Rather, the important information for disclosure purpoSes is 
how mucb moner was spent trying to influence euch htIl, what results 
the organization wa... ~ceking ill regard to each hllt who their lob. 
byists were on each bilJ, and what grassroots lohhring activities were 
condut.'ted on each hilL 

Lobbying of the executive branch is not covered by the 1946 Act, 
und drafters of the 1976 lohbying legislation pUf[llliOcfully limited 
coverage in this area in the heUef that should legislation aimed at 
disclosure of congressional Jobhying efforts be successftl\, comprehen
sive legislation dealing with executive branch lohhying could be 
drafted in the future. 1!t6 Although neither bill reqllirt".--a disclosure of 
all Iobllying contacts made with the executive branch nor logging of 
those contacts by the recipient,l27 both H.R. 15 and S. 2477 touched 
certain aspects of C)((.'Cutive branch !obbying_ Under H. R. 15, organi
'L'lHons with employees paid to inHuence the dispnsition of any issue 
hefore Congress hy lobbying executive hranch officials in executive 

the ~Qlidtation; (2.) the numbef of employeCJ, Of affiHafe$ JQlidted: (3) geogmphk di~ 
tributHm of the s<}j!citaliolls itl t;ertaln O::Il.H~~; (4} the ('ost uf the 50HeLt.MiOIl, ;f in eM~e'~ 
I)f $7,5()0; lIlId (5) ~he ¢lI:hmt to which the nffiHlltes jj\ tum so!k-ited others. 5. 2477, 94th 
Cm)g., 2d S{~s~. ~ 6(d){ IH5), 122 CONe. REe. 59366-67 {daily ed.Junl: 15, 1976). 

126. Intervi~w with Jitll Da~'(dsrm, !.eRaj AdvisnT In [he Senate Gnvemmellt Opefll" 
thms Commit(ce. in \\'ashington. D.C. (SHY. 12. 1976~. Extendillg lobbying legislation 
til rover aUempth !O iufllleflce the c~eC1Llivtl bfallch with regard to mntters nthd ,h<l..\ 
pClltiing te!(istll\ion. ~!1d'. u.~ flLletl1<l.kinjl Of ....temllkmg. wonld hlise signifit'!llltly diCf..,r• 
• .HIt j~sues \lI1HI (,t)VCfnf.(e (,f;;on.gr'·5.~j4t!;IJ tuhi;yill!\, and would oee.,SS!!llt., con5i(lerutirm 
00 the extent to which l<»hh~·irtlt shoull! be enclJuraged in this "fN. 'The sbeer numhcr!lf 
executive hr:mch empJn),eeJi that might he <-'Qliefea imlil'a!('s the prohlems such /egi$ill' 
lion would prc~ent. 

121" An ltmendment In S. 2477, intro(lllcc,1 by Sendtor K..,lmedy. would haY.., elitah· 
Ilshcf! eujf<>(LLI prnc..,,!ure~ !"f re~'()rdjIlli aud dlsdosinK all J(,bhvtnl< ('(mtaets with high.
I..,vel officmls in !.·~e<:lItl... e departmellts .lUd re!Culat()ry ajl;cocies' br the Inhhyi~t rnLl\dng 
lht~ COt\tLlCt. The amendment MIS defeated on the Sl~nate Il00T. 122 Cose. REe. 
S9278"s1 {dHily cd. J,mc 14, 1976). Sec !l<Jte 25« n<:cornpHIlYIIl!l,: text n.vro. 

Even more Impuplllar was ~ 7 of U.R. 15 as ori!l,:inally introduced, wbleh would haye 
requ;red "meial~ and empl"yec~ uf the e_~ecutive brnneh in !Cmde~ GS·lS I)r ahuv!), 
tho,,,, in the CX",.:utive [mY ..;chedale. lind HIlY {llher empluyee d'·~fgrH\f.cd "as heing re
$poll!lible fur mfl~jflg <IT rec<)mrnclldinjl: dedsiOlu afftlttillg the polieymaking pt<x:e$~" to 
prepare Il rt.'CO.d of all writt.m Ilfld nrtll "ommunicalio-n_' f(>cejvcd frtlm tlU(~idc partie! 
1.:onCl'minll pn!k-y dcd~i{ms, The reportin\{ hurden .....uul!! thus have been pl.u:eJ pn du: 
lIOvell'Ll'nent I>ffi{'i;jls ""I\tad",l ;,y !obbybh. 10 reSrIHOS,~ to ,\ 'udiciury Cntnmittce <lU,,$' 
tj<JIl1!uire ftlg,mlim( B.n. 15, tlll:I!'Culive ,\genci,'5 indicall'{i llllf;Twb"hnirtll:ly thaI .,ud. ~ 
I'>.!{tllirement would result in itn nrlminl.!.tfiltivll uighttnaTt~. HOOSE COMMITTEE REPORT, 
'lil)ra note 27, >I! 2~i2. Durinj{ the JudldulY Cummitlell mark-up. § 7 was defetetl_ 
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levels I_IV1:uJ were required to disclose the dollllr amount spent for 
such lobbying1:tu as well as the subject matter of the lobbying 
effort. tao Conversei}'. the level of the executive branch employee 
contacted '.vas unimportant under the Senate approach; only the suh
ject mutter of the lobbying effort triggered coverage. lal Senate dis
closun: requirements extended only to lobbyi~lg efforts aimed at in
fluencing the award of major contracts or other government benefits 
in excess of nne million dollars. 132 

The Department of Ju~tke was not opposed to coverage of some 
aspects of executive bmnch lobbying. 13a Contractors who supply 
products to the government helieved, however, that the proposed 
requirements of the Senate approach were unduly burdensome, since 
the nature of their work m.'Cessitates extensive contacts with govern~ 
ment officials. Proponents stressed the need for limited disclosure of 
eXL"Cutive branch lobbying activities, at least in the government COIl
tract or grunt ..rea when: there is the greatest opportunity for mone
tary f('''Waro to the lobbying organization, and hence the greatest trow 
petus to engage 1n extensive lobbying efforts. 134 Since comprehensive 

HUt For a lf~ting: of such empJoye1t5, see 5 U.S.C. H 5312-5316 (1910}. According 10 
1976 Civil Senci(-c Commission fill(lfeS, there are 374 federal officers in e~t'cutiVe levels 
I_V. Hager. Hou$C ResumeJ Work on LtJbby Disc/uh/re, 15 CONe, Q. 683, 684 (Apr, If, 
1917). 

129. KR. 15. 941h Coug.. .2d 5e~!1. 46(b}(2), 122 COlllG. REC. HI 1407 (daily ed. 5fl'pt. 
28. 1976.1. This provisiun j, (11'0 irn:Jllded in several bills introduced hi the 95th COil
gre~s, See, c g., B.R. BOO, 95th Cmg., ht SeIlS. ~ 6(b)(2) (1977): H.R. 5795, 95th Cong.• 
lst S!;!$i. ~ 6(hX2) (1977). 

130. H.R 15, 94th Cong., 2d Se~~. t 6(b){5), li2 CONG. REG. H11407 (da.ily ed. Sept. 
28, 1976). 

131. S. 2477. 94th Cong., 2,] &;55. 1 3(c)(3), 122 O:mc, Rae. 59365 (da.ily ed. Juue 
15. 1976). 

132. ld. 
13:1. S"... Justkt' Report, .llIpra note 58. "T~ D~pilirtment ef JUstice f:l1t(lu the repon_ 

ing nf Executive- Braneh lobhying that relate, In pending legislative matten," i.r., the 
i)'pe ;,f t:!.Iverll!te iudnd",d iu H.R. 15. The De;w.rtroent would mquire t'()verage uf lob
byinM communi~lIti'''H matie to cxe,:ulive brllnch officials (lnl" if thute communicllllons 
were for the purpus.e of "innllenc[!ng) the eont",nt <If dloSpll1ili<)n of "ay pend/tilt hill, 
rcsv!uUnn, treaty, hearing. report, inv(:stigatioll, Of pending future nominatlOu," rd, 
ThIlS. under the DefX!.rtn'lcnt·'I. view, commlll'licating with eletutil'e offidal!;. nn {lro
p;~.lerl Jegisl.at\on \hould uot trigQ:er covcrnge, Uke""!lic tpe o.rpartment of justl,,"t! 
"'(lull! advucale <:lWtlrage "f onl}" eommlulicallo!>S mllde wilh extl1..-uljve level appuiulee5 
not induding OS "Ppoilltee$ tlf mllitary 'lfficcn. 

Thc Ot-partmen.t fnrther a!{fces with the Sllnl1tc', IIpptolieh of r~l.Ilring ditdosute Qf 
lobbyiul!: ac(i\!ith:)~ "'.Ve Agfee that il is appropriate 10 require some type of r~portinll by 
nrganizalion5 on their efforu 10 ioil1.lcllt."t! tbe aWllrd nf suhstanti.ol government Cl)O

tracts," Id. They w{)uld. however, ahilf the S. 2477 fH<lvhi<>m reemnmemlin~ an inereaMl 
of the threslwlt! tG contract$ of len miliiun ur more and cKCludinl!: any/hiOI!: other :hlln 
gOllerument conlracl$ front coverJRe. 

134. A replehmtatH'e "f Cummon Cau~e stared. "E~e('utivc bmnch !chhyiHR has al

http:suhstanti.ol
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disclosure legislation of executive branch lobbying has not yet gained 
serious support. the induslon .in disdosure legislation of lohbying of 
eXecutive branch employees in circumstances involving government 
oontrru:ts Qf pending legislation would ser.ve a useful stopgap function. 

15135Not surprisingly. most lobbyists preferred H, It since it 
would have excluded organizations whose lohhying activities (.'Onsisted 
solely of solicitation efforts and orgunizations lobbying through volun
teers, In addition. it contained less detailed registration and reporting 
requirements for organizuUons conducting direct lobbying activities. 

Despite the differences refle<.:ted in the 1976 legislation, it is ex
pected that " comprehensive lobhying bill will emerge from the 95th 
Congress. 136 Debate win likely focus on issues such as whether lob~ 
bying so1icitatlons alone should trigger registration requirements or 
should even be reported by an otherwise qualifying lohbying organi
zation, and whether the appropriate test for covef'oIge of an organiza
tion conducting its O\"'n lobbying activities should be based on the, 
numher of oral contacts made to federal personnei or whether the 
test should he based on a percentage of a paid employee's time or a 
specific hour limit that a paid employee spends on lobbying activities, 
The answers to questions regarding the extent to which contributors 
should be identified. coverage of executive hranch lobbying, and eX~ 
tensive itemization of costs and information fol' each issue lobbied will 
detennine how complete a picture of lobbying n<:tjvity can be ex~ 
pected, Regardless of how the issues are resolved, howL'vcr, severa1 

wuy. been the total mmpubli(; part of the lobbying ~! and we believe thllt at II 

minimum there &ill:mhi he dellr coverage when people are lobbying the execulive 
hraneh for large sum, ofmoncy:' 19i'i Hrrusq Ilearingt, Supr4 floW: 13, al 152 (ltatement 
of Fred Wertheimer). 

135. Smith, Hou~c Judid.ary Slowly Finishing III Venlon of Lobby &gl$tro,wn 8ill, 
J4 Co;\'c, Q_ 2119 (Aug. 7, 1976); Puhtic Citizen CO!\lUe~S Watch, Key bsUtls in PropO-!-< 
ah lor Reform of LohbYlng Dl.dosmc Requiremilnts {l976), Alm,,~t every !ohhyin); 
grnUf} WllS oppo~cd til the pl\uage of S. 2477 during the summer of 197{), Opponeot~ 
included the AFL-CIO. fiaiph Nw..,t'! Ccmgres5 Watch, the N(l.tiona! AuooI",!it>!\ of 
~anufftL-turers. the Sl.,rra Club, the Ameriean e!vH Liberties t:nlt>o, the chtlmoor of 
Ct>mmeree of the (Jolted StateS, the League of W()"men Voters, and Ihe li.S, Catholic 
Cnnference" WHt, Senate Pfmcs New LonblllAS Ditcfoulre Law, 34 CONG. Q. 1575 
(JUlie 19. 19161, The only eX('t!P!t<)()" Wl\5 Ct>mmon Cause. Letter from Common Cau~e to 
Steerin" Committee Coordinators (July 1, 11}76) and enclosure materiak Question:! llnJ 
AIHlwen Ahout Lnbby Disdo~\lw.. 

13it As one recenl newspaper artlde staten, "The iune:; involved in rewriting the 
3().yeiU' t>td ineffective It>bbyiog law are .Q Mnsitive and ((mtmver~ial, wn:!<tituwmally 
and pnlitk..J!y. fUJt (lnly one tiling appeun t:ertain as the prtx;eSi begins: Cougre$S will 
pass a w:w law within the oed year or so:" WeJlNer, COU/jrcn Wrestle! With Prahler.u 
(I!Wrl.tinx /1'11 Effecfive Lobby Law, 1'i.Y. Times, Jllne 6, .1977, ~ C, at 20, CfJI. 5. 
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court challenges to the constitutionality o~ lobbying disclosure legisla
tion can be anticipated. 1.37 

A significant part of the debate as to the acceptability of the various 
provisions of the two 1976 lobbying disclosure bills and the Kennedy 
bill focused on possible constitutional challenges. Since the subject 
matter of the legislation touches upon the fundamental first amend
ment freedoms of the American peopJe. the challenges must be e:K~ 
amined carefully. Experience with the 1946 Act demonstrates that it 
is best to avoid possible ronstitutional challenges and not subject the 
legislation to restrictive interpretation by the Supreme Court. 

These constitutional attacks hy critics of lobbying disclosure legisla
tion, however, are often overly broad and ignore current judicial de
cisions. The attackers speak of the importance of free speech in the 
history and development of American society> without coming to 
grips with the real constitutional problems, Lobbying, of course, is an 
activity thut is protected by the first amendment. The right to peti
tion Congress. however, does not import a corresponding right to do 
so in secret. Instead, the relevance of the first amendment protection 
is tbat Congressinnal regulation aimed at disclosure must vindicate 
compelling governmental interests and must not sweep too broadly. 

VI. CONsrl1'UTIONAL CONSIDERATIONS 

A, First AmendmeNt Protections 

Any legislation that requires the .disclosure of lobbying activity 
must strike u halance between the CongreSSional and public need to 
know the extent of lobbying activities aimed at influenclng govern
mental actions. and the right of various organizations to have free and 
unfettered communications with governmentru officials,138 Constitu

137. In te$!lmnny befme the Subcommittee on Administrative Law and C()vernmen
tal Flelatioll~ nf the Honse Ctlmmittcc till the Ju<:!idary on April 6, 1917, Robert Keller, 
Deputy Comptroller General, $!atcd that the GAO I':xpe..:t$ ill pl':riod ()f CJ(tcllllive court 
challenges to any lobbying disclosure legislation. 1977 House Hel.lrll~8s, s..pra note 13, 
at 115.J27. 

138. Younger v. Han-b, 401 U.S, 36 (IS7)), In examining the coortitutianality of 
legislation that re~triets first amendment nghts, tne Court bal&lC<!S the rdative interelt:i 
at stake 

Where a stahHe doe! not dircedy abridge frct! sp\.-m:n, but_while regulating II sub
ject within the State's power_tends to havl': the incidental: effect of inhibiting First 
Amendment ti!Cht~, i! is well settled that the statute (;;In be upbeld if the- dfect un 
Ipecch is minor in reluti<:m to the ~d for control of the conduct and the lsck of 
alteTmitive meall~ for doing so. 

ld. ilt 51 (c1fati,m~ omitted;. 

F 
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tional restrictions on lobbying disclosure legislation are based on the 
first amendment's right to petition the government, freedom of 
speech, and right of association, 139 

Any doubt that compelled disclosure alone would trigger const!tu
tional protections was set to rest by the Supreme Court in Bllckl.ey v. 
Valeo,l40 In Buckley the Court subjected the government's interest in 
disclosure of campaign contributions to a test of exacting scrutiny, It 
held that the encroachment on first amendment rights would be 
perm:itted only if the government's interest in disclosure WllS com~ 
peJling and a relevant and substantia1 correlation existed between 
the governmental interest and the information required to be dis
closed. 141 

Similarly, the Supreme Court in United States o. Harriss l42 re· 
quired the government to demonstrate a compelling interest in 
requiring disclosure. The Court held that the state's interest in main· 
taining the integrity of the legislative process was sufficiently compel
ling to overcome first amendment objections and the disclosure of 
lobbying activities had <l sufficient nexus v.rUh this compelling gov~ 
ernmental interest. 143 

l39. The first twO rights are IM<plic;tly guaranteed by the first Jmendmcnt: "Con
gre'$ 5hall make no law, _abrldgmg the freedom {If $peech, . , . or the right of the 
pHlpJe .. kI petition the Government for a redress jJf grievances." U.s. CoSST, amend, 
L The right of assoditliOIl hils bt-eo read into ihe ill'S! amendment through JIHlici"l 10. 
terpretatioo. Sltl.' Gibson v. Fi()rlda Legislative CQffim., 312 C.S. 5J9 (l963i; !'JAACP v. 
Butlun, 371 t.:.S. 415 {too3); Shelt(JTI v, Tucker, 364 V.S. 479 (196G); Bates v. Lillie 
Rock. 361 1).5, 516 (l96O)~ NA.-'>CP Ii. Alabamn ¥l" rd. Patterton, 357 L',S, 449 {(958). 

140, 424 U.S. 1 {t976). The SUpreme Court upheld provjsions of the Fede~1 Ele.;.... 
tirm Campaign A..,t regarding dhc!osuro of contribution source" Spedficll11y the Court 
he!d tbat cOTnpelit'd diso\n5uu! of campaign contribution! in e.lcess ...f $10 for ;mlltklll 
cummittees and $100 for indiliidual:. wat <!Qo9titutioonL In 50 holding the Court rwted 
that "we have repeatedly found that compelled di$closute, iu itself, can scJ'uudy In. 
fdnlito on privacy of assodation aod belief guaranteed by the first Ameudment." ld. at 
64 (eltatiom omitted). 

141. The Cuurt spelled OUt the cunstltulionfll r~uiremenh necessary to uphold dt!· 
clO$ul"e !oghlatkm: 

We have long recogniud that slgnifkant eI'H~roa(;hments on Fint Amendment 
rights of the sort that .:ompellcd disclosure impl)$t~ cannot be jwtilled o.y a mere 
sbowillg of $ome legitima!e governmental irtterest ...• {WeI have required that the 
subordinating interesh of the States must ~nrv(ve exact!p-g ,el'Utin}\ Wo: have ",ho 
insisted that there he a <relevant CQrrolati ..n' or ·smtantlal ,dation' between tlw 
governmental InterNt and the infotmati ..n required to he dlM!kucrl. 

ld, at 64 (cltalions lind fQIJtnotc~ mnitled). See ClI~J Grayp-ed v City of Rockford, 4Q8 
U.S. 104 (19721: Adtlerley v, Florida, J.a5 U.S, 39 i 1966); CO); v. Lou!&lana. 379 U,S. 559 
{tOOS). 

142. 347 U.S, 612 (1954). 

143, Id. al 625. 
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Other courts have recognized the oonstitutioolllity of state legisla. 
tion conccming lohbying disclosure,t44 In Fit:. v. Gorlon 14S the ap
pellants contended that the state's lobbying registration and reporting 
requirements vioh~ted their right to petition the government. The Su~ 
preme Court of \Vashington held that the (lIe of tbe lobbyist was 
protected hy the first amendment,146 but it did not consider the state 
iohhyillg registrahon law an impermissihle restriction of first amend
ment rights. l47 

L The camlre/lillg slate illf~~res(--·(Ui initiol (ItICsfiou 

The Supreme OJUrt II) the florriss decision regarded the govern
mental interest !n preserving the integrity of the lawmaking process, 
by eliminating sccrt."L'y in and exposing influences upon the legislative 
proces,.. as a valid justification for the regulation of lobbying. 148 The 

144, Lewis v. Ba~I'IlY, 368 r, Supp 763 {.\1.D. Ala. 19i3}; Moffett ,\ Killiaa, 360 F. 
Supp. 228 (0, amn, 19'13): Frill"" Cortl.m. S3 W..th, 2d 275. 511 P.2d 911. apJffl4t 

dismisscd, 417 U.s. 002 (1974); '{(mo.g AmCrlclUl!i F.)t Fn:ed{lm. loe. v. Gorton. 8:) 
Walh, 2d 728, 522 P,2ti l89 (1974); umpbeJ1 .... ulmmonwffruth, 229 Ky. 264, l1 
S,W.2u 227 (1929), 

145, 83 Wash, 211 275. 517 P,2d 911,fll,pctll dumlHt!d, 417 U.s. 002 (1974). 
\46. The WashinMtoo emui statt."'!: 

We taxe .~p~cial and (lmplwhc nodcoo (If th.~ r,*d lhat lobbyists perform impmt,*ot 
aUII (;on~tructiv.: functiou~ in cummuukating the wi\hc~ (If the intere~t~ they rep
reselll 10 tlw IlPPfOpriale ur""115 of govenm,unt. In our opinion, the role or the lob
byi~1 j,t "peni), and appropriately eomUlUnicatinli; with go...emml..'tlt in regard to 
le~i~lali1)n lUHj other rula:ed fum:tinns (If I{Gvctnment i~ dearly as~ured lind pro
tcctt:\! by the' First Amendment right to pe(iticlIl j(ovemment. 

(d. at.)06, 517 P 2il ilt 929, 
147. The limai!!!! \;{ th" ~cctiH\l$ in di;;pllt.~ WII~ nm 10 re~ttict Of pmhibft proh.'ded 

nmllnmlieall<>"s !mtween the Johby,~t "lid I/,"()vernment. The dIed (>f the disclosure re
quiu:m"ll!s W<l~ <luly tu fCl,uire Olle who "c<:el'1\,<i cllmpcnsllthm lIm1'o-r expended funds 
H\ l,jhhYlug tn Wl/,"istVf Hurl rClwrt Ihc nalHtC Hnd t:lttent of the lobby!!!!,! :u;\ivities. Id. at 
306,517 P,2,I!If 929. 

14k. Thv Cn':rt ~tulcd: 
Pres<lM.day legtdlltiV!l a,mpllixitics urI' ~uch Hmt ll\dividulI\ memiHtrS of C,'lfl 

llress ~'imllot 1.1' cxp,-..;;Icd lH cxpJufl' tlw 'uYllnd preHures 10 wh.ch they Me regu
larl~ NtlbJudml. Yd luil \ualiutil.n of ll)<: Alllctinm ide,l! of gvvemmcnl by elected 
repW~l'ntllti\.'es d"'j)<l11(b< !" nn ~lIIall extent nn their illlllity to properly evaluate such 
p~eS'lIfes, Otherwise tbv voice ,,( th(~ I'eopk m:l)' all lull ~~il~· he drl/wued out by 

'the Vilk .. of spednl i,,{Crest gruUJ\~ ,ell¥lnM liwtJred treatult'nt while ma~q\lerading 
us pmp"llllllts ,,' the publlc wu..l Thi~ h liw evil which the Lohbying Allt w""s 
de~illncd to prcvtmt. 

341 U.S, 612, 625 {l954i. 
Atwther )1111,,10 v .. pres~<:(l tho- "ume ~'<lllt~xI thh way: 

Inf()fmr<f as to the hienthy d Ihe pri:h.:ipal of a !(lbbyist, the mernhent of the 
leghllltl>Te, uth.!f puhlic nfficiuh ",,<f 111~o the public may !'tlore ",-..;urald" evaluate 
Ihe Jlre~1I'lfeS lu whkh puhllc officiuh \lTff ~Ilh.ieded. Forewarnuu of the prit<d;nls 
hehlml I>rUPOR'{1 le){i~ldlin!<, fbe ICKi~!;!;tt,r a"d !Jlhe" rna" appropriately evahlilJ<i1 
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Court perceived the inrormational vruue of lobbying disclosure as a 
sufficiently compelling consideration to allow some infringement of 
first amendment protections, Undoubtedly there continues to be a 
strong congressional need for such data, for the information is neces
sary for a proper separation of constituents' interests {r(,Jm special in
terests: 

In Buckley v. Valco,149 the Supreme Court upheld the disclosure 
provisions of the Federal Election Campaign Act (FECA), finding 
three categories of governmental interests that were suffidently com
pelling to counterbalance the possible chilling effect on first amend. 
ment rights_ H>O First, by ruerting voters to the interests to which a 
candidate is most likely to respond, disclosure "a!lows voters to place 
each candidate in the politkal spectrum more precisely than is of. 
ten possible solely on the basis of party labels and campaign 
speeches. "Ul Second, by exposing large expenditures to the light of 
pubJicity,152 disclosure requirements: deter actual corruption and 
avoid the appearance of corruption. Finally, the recordkeeping, re
porting, and disclosure requirements are an essential mell~s of 
gathering-the data necessary to detect violations of the Act,1~3 

Although the Court in its discussion refers to the compelled dis~ 
closure of campaign contributions, the reasoning can be extended to 
the area of disclosure of lobhying activities and money expended in 
further,mce thereo[ Lobbying disdosure will inform voters as to' the 
sources and magnitude of pressures being applied to governmental 
officials in orner to affect govermentrJ action, This information, when 
coupled with the Iegislator's voUng record. will provide insight as to 
th'e interests the offidal is representing. In theory, disclosure will 
encourage public officinls to resist undue or unethical lobbying efforts 

the "sa!es pitch" of some Inbbyt5!s who drum to espouse the puhlle weal, hut In 
reality, repreSent purely pri~'ate \)~ special interest~. 

Fntz Y. Gorton, 83 WiiSh, 2d 275. 309, 517 1'.2d 911. 931, appeal dlsmisud, 417 U.S. 
902 (1914). 

149. 424 t:.5, 1, 6S-M (1976;. 
150. !C)ompdled dhdosurc hal the potential for substantially infrioging the etc,. 
q)se nf Fint Amendment nghh!, But we bave admowledged that thefe are grtvem
mental interests suffidently imj)(i(tlmt ttl nutweigh the possihility of infringement, 
partwularly when the "free functIOning of OUt n<ltionl<l inntitutioD$" is in"<JIved. 

The guvernmental interesh sought to be vmdkated by the disclosu.re require
menb are (If thi$ magnitU!:te. They fan into Ihree categories. 

{d. at (16 (cimtlons o:nilted). 
151. Id. 
t52, rd. at 67. Exposure may disCQurage the U$e uf money for improper pUlllQses 

hrnh oofure lind ai1:cr an eledion, A pubHe anned with inf.orm<l:tion li hetter .able to 
detect speeial favoN. 

iS3. id. at 67-68. 

http:disclosu.re
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because the public, armed with new Infurmation, will be able to vote 
more elfectively. Hl4 

2. A balancing test 

Once it is determined that the govcmmentai interest proh.>cted by 
tile legislation is compelling, rather than merely legitimate, the next 
question is whether that interest ounveighs the infringement on first 
amendment freedoms of speech, expression, association, and petition. 
The Supreme Court has been particularly protective of first amend· 
ment rights, us although sllch protections are not absolute. 1!w 

Prior to de<:iding the ultimate question of the constitutionality of 
compelled disclosure of campaign contributions, the Court In Buck
ley v. Valeo examined the weight of the burden placed upon first 
amendment rights. Hl1 The Court noted that the disclosure require~ 
ments were generally considered the least onerous altemativc. lM The 
next problem was tv:sed by the case of NAACP v. Alabmjul ex rei. 

'" 
tpelled dis
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154. Perhaps Associate JUHh.:c Filllc~'s description be$t summari1:es this la~t jU5tW.. 
CIltli)1l for lobbying disclosure legislation: 

The electorate, 4W belill";/!, hn$ the right to b10W of the g(}llrCN alld mcgniffltie of 
financial and 11rnuasiQfWI Injiuffl(::';' IIllon ROI.it'ffJl!1ent. The voting puhlic should 
be able to evaluate the lWITOnnance of their elected offidals ill terms of repnmmta
tiOn of the ciectoJ!j' tnhare51 In contradisctillctloll Ie those intere$ts tepee-semed by 
lobbylsh, Public !nformali()tJ and the diselosUft: requhed _.• of 1,;hhyi$t5 and their 
employers may provide the dectnmle with .. heretofore tIIl\l.vailahle perllpe\;t(vI: re
garding: the role IhM money and financial influunce piny in g(J-vemmenl dcdsion 
makillg lind nther fUnelinflS perfunrted by ptlblic officlals. 

Fritz v. Corlon, 83 Wash. 2d 275, 30ft 517 JI.2rl 91 I, 931, appeal dismis$ca. 417 V,S. 
902 (197,1) {emphllIJ-1s added), 

ISS. See B\1ckley v. Valco. 424 U.s. 1, l4 (976) in which Ibe Couct ll-iiled that 
"itlb" Fil".'lt Amendment <lfforos the broadest protection tt> ... pclitical expreulon in 
order ·t(l \I$sure fthcl \lnfctb~e,J interchange of ide,\s for lhe hringing ;\hout of political 
lind social dmngc$ desired hy the pt.>()p!c.' " 

156. Civil Servi~ Comm'n v, t...:tter Carriers .. 413 U.S. 548, 566 (915); Konipgsherg 
v. State Baf, 368 U,S. 36, 49 (1961): Sward v. Alexandria. 341 U.s. 622, 642 {1951). 

Professor Mnoagb:ul in hi~ testimony before Ihe SeTlII[e Govemment Operatiolls 
Commmee statw that lobhylng is iUrlispen$lble m the wu[\.:[n!:$ ~f Ollr repre$ellt;ztive 
government and su<:b activiW shoul..! he prolected hy the tin! amefldment. He £Uniter 
stllte& "This rlDC~ not mean, hnweHlf, that the lobbying process is not subjee! to dis_ 
closure regulation. Quite to the contrary, given the <:apadty of lobhyl!;ts 10 affect lhe 
legislative process some disdm.ure is neceHluy in order 'tn maintain the iI'llegrity of a 
basic governmental proCCS1: '·1975 S".wte H,.;:rdllgs, $UI,ra nute 1, at 49-1. 

157, 424 U,S, 1,8809'16). 
158, {fl. The C(I\ut stated cleMlr, "disclosure wqulremcnts-c-crtainly In u'Wst ap_ 

plicatiorts-appelir to he the !eiUt restrictive nlWllS of ('urbing the evils o-f campaign 
il'lnOf/UI~ lind cotTUplion Ih~1 Collgren found to exist:· It wu nuted that one alternative 
lI1eili()d would bave been les~ restrictiVe, hut at the e~pensc "rhetng [e~~ effective. ld, 
<l.t fiB n.82, 

7 
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PattcrsOII,159 the hmdm;u'k deci;;iol1 that first enullciated the first 
arnendmt!nt right of a.'isociatiooYIG The Supreme Court struck down 
an Alabama law requtring puhlication of NAACP local membership 
roles based upun uncontroverted -;huwing flutl di!iclosure would ex~ 
pose members to economic reprisal, loss of employment, threat of 
phrskal coercion, and other methods of public hostility. H>! The state's 
interest in the publication was not sufficient to overcome the Infringe~ 
mont tlf C(~m;ltitlltional rights. 162 The Supreme Court in BucklclJ held 
that while the same strict test should be applied, the holding in 
AlahamtJ was inapposite to campaign contribution disclosure because 
no similar injur)' resulted in the Buckley sltuation,lil3 

Lnbhying disdO!mre legislation is much more akin to campltign dis
closure legisJation than it is to the disclosure of a controversial 
organization's memhership mils. Here, the state's inten.!5t in preserv
ing the integrity Olf the political process is mure compelling than it 
was in Alabama and the hurden of disclosure i:> much light~r; there~ 
fore Atafntnw is not controlling, . 

Lohhyillg regil,tration may have 11 "chilling" effect on the exerdse 
of first amendment rights; organizatiuns may feel {.'onstrained to limit 
contact with government officials for a number of reasons such as 

159, 357 1,;$ 449 : i958). Th.~ Sl.premc Cmft "vcnurnc-u a state ""Uri ~'(>ntemfll <lIta
ticn aguins( the :"'AACf for thllt mganilatiot'l'~ fall~re 1() dbelostl it.~ lucal memilcnhip 
Ii..!. 

16(l. Rc<.'oj(ni'lill).l tim! "(dffc(,'!lv!: ad"'K'at:y (If huth llclhllt: and private point. nf 
..-iew, pankl1lurly t'Nltrnvcnml PtH~~, is 'Indelll;.bly enh;on<;1!d by gmllp u\jflc\ation" ana 
that, has",l "POll, th" lirs! .J.menornenl ri"hlS "f freedom of ~p~cb, pchlion, am! ..Hem· 
bly, the C.)flstit"Wm Kuar.rnt~s the "f[eeGum to enjWgc in 'I.$srn:lahnn for the ad~'an,e
meo! nf hdie[" :md idea.," the emir! nuh...J !h~ chilllnll:. etfet;t that ceria!:l ~tate \R1i"!I~, 
~ll('h ,.~ f'C,!uirin" lhe di~d";'!re !>f !TIell1hl!~hjp thts, n\4y h<\ve \lv<,n the derclse uf 
Ihn"e riI,Cltls, til, at 400.61. 

161 rd, nt 462, 
162. ld. lOt 465. 
J63. 424 U.s. 1,70 (1976}. The Cmll! descnhed allY injury.l.$ willI/" ·'hlgillf sp,:tul... 

!lve." frof<JHm M"rmghan pretlideu this !)utcIIl!)e one year earlier. !I\ his te~tilllv"y at 
the S"nat" headu~ hi' 5ah1: 

I til) oM see that thtl privacy claIm iu Ihis area (rfeetlnJQ (If politieal aHl)ciAtionJ is 
,llilHantiul J.t least III Ihe geneml !lpplicatilm of tbe hill; in itny event that rillht is 
not ab~i>l\\tc ..nd mq~1 ~'le1t! where, !l~ h.,'fe. th<:fe is d t'Hmpcllil!!( g<JveNUlleUlitJ 
illh:rell in the Ui5c!l>Mlfe. 

19,.'> 51'lIttle H('(lrilfllx, u'llrn lw~e I. 'It 491~ 
It ~hmdd be noted tildt the C'Jllrt in 8uckt"" did su.te (hat tw '"halance" mav be 

tipped ill Iil.VM of n<)H.di~domte "f "<mtrilH1tul"1I (,f", !(WUP wh,," snell \:TUUP c,m ~h(}w 
thAt db:cI"'-'lx "'(Iuld result in IH!I'USHlltmt 1!111>f(.'al~ of r"llri~ul tu cnntdhqt;;rs sHch that 
first amlmum,;nf rig;hh Ill' A~s<\ciaIiOl; and e~press(j)'1l w(mld be 5criou,ly ir:tfflll~e.l b~' 

the di~d"~Ufe5. 424 U.S. L 71. Src C.m)litutt.»>1I1ily of Disdll5ur" Re1luircments !n~'olv' 
ing LobbYing Organi71!tiom. 123 COI ..C RBC, 514281-B4 (dady ed, SepL 7, 1977) 
!hereinafter dted a' Bepnrt nf the Ameri6in Luw Dhii~i')ll !If the Library of Congw,~~l. 
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lack of ahility, resources, or wilTingness to complete the tremcndous. 
volume of paperwork involved ill registration and reporting, or fear of 
disclosing the re<luired information. ·l1te Court in Buckley found a 
similar chill in campaign disclosure legislation, where feurs of reprisal 
might detcr contributions to minor, often controversial, parties, HI4 

The ultimate consequence of public finandng disclosure could be \l 

"'reduction in the free circulation of idea... both within and without the 
political arena, "165 Still, the Court did lIot find this burden to he so 
great as to require constitutional invalidation of the disclosure legis
lation,'oo The burden of lobbying disclosure is 00 more weighty than 
that of puhlic financing disclosure, Both typC!; of «is:ciosllre may chill 
constitutional rights, hut hoth af(~ also supported by equally strong 
governmental interests. 

B. Canstituthmalit!j of SpecifIC Provisions 

Once the governmental interest in lobbying activities is adjudged 
greater than the burden on first amendment rights, then some nexus 
mmt be proven to exist hetween each disclosure requirement .10« the 
"evil"-lack of knowledge c-'Onceming lobbying activities to influence 
Congress l67-tn be ahate&163 More spt."Cifically, the lohhy informa~ 
non demanded hy thc government must bear "a sufficient relation
ship to n suJJsbmtiul governmental interest. "'00 

1. identification of contributors 

Both the Senate and Hou:;c lohbring disclosure bills required a 
qualifying lobhying organization to dbdose the identities of con~ 

H14, The UlUt"!' was dWlite of the Ilamage done by dhdosure to the aS~{!ci.atiomil 
inteft'sts !If minor p;uties, \.Hnpha'iizing thai in samfl inslll11<.'eS feat'll of repri!,als might 
deter ct}!lfrilHitioll~ It) thtl pulu! ~ha\ the fll()Yemeot could j),)1 survive, But, b.K1luse the 
recon! "vidcn«l de5"dhmg the damlil"c, l1dualty done ,vus at best ('<lmprised of thc 
testimony 'If m(oor-p;\Tty \,fficiah mne.:ming the refuSlll (If one or tW{l {)(l(~I)le til ;:;011
tribule. the Court dedlrled In declare the provisions unconuitutional. 42-' U.s, at 71-72 
(976). 

165. Id. at 71. 
166. Id. lit 72. "On !hi~ fel",ml, th., suh<tantiaJ public i(lh.'re~t in dhd~'sun! identified 

by the legislative hi~tory of this he! outweill:h~ the harm gelllJmlly dllegcd." t.I. 
167, Se."ATU COMMI'ITEE REPORT, lUi-in: note 64, <it 1-3. 
16-8. Buckley v. V",]eu, 424 U,S. !. 64 (19-76). 
JaR 1.1. at BO. 10" Cnurl tephUjiCl this standard dilThrcnlly throughuut the IIpiniun, 

Le" "thH disclosure reqU!rHrn('nt Imu~t bel narrowly limit(ld to those situ>ltions where 
. the hd;,mmtinn sou\fht has II ~\Jbstantilll l"tlfme<:tion With the gmiemmcntnl imt'fc~1s 

SQ\)ght tn be advanced." ltJ. tit 81. 
Pmfcssor Monaghan ,faicd the pondpJ!: hi yet :mother way, "uny ("on){fe~Siull"l regu

lalion aimed at disclpsure m\)$t he to v{ndicl/.te mmpdliug j\flvemmenlal llilcre,!" ;,11111 
must mit 5W<:<CP too broadh'," /975 Sentlfe JlN}rings, $UI'Ta nolO! 1, at 491. 

http:v{ndicl/.te
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tributOfS who gave $2,500 u( more to the organization during a cer~ 
tain period if either all or part of this amount had been expended for 
lobbying activities.1'l'O Although a contributor identification provision 
significantly enhances the effectiveness of a lobby disclosure bill. 171 

such a prov1s.ton might also excessively imp(.'rle the free exerche of 
first amendment rights. 172 

170. S. 2477, '!MIll. Cling., 2d Scm. § 4(11)\3), 122 CONG. REC. SOOG6 ldllily ed. June 
15, 1976); fLR. IS, lHth Cong., 2d Seu. ~ 6(a)(B)(A)(Bj, 122 CONC:. REG. H) 1407 (daily 
ed, Sept, 28, 1976), 

Section 4(11)(3) Qf S. 2477 required the regi~tI:ring lobhying lugani1:atkm !1) Include in 
ib initial registratiorl: 

[Ajo identification of eilCh urganiMtiOtl from which (he lobbyist ~lved Income 
during such perl,ld induding th<l I1m!.mni of income pmvided by Ibe urgilui<;utiou 
where lhe 111"'0I1\e wai ~c>;pcnded In whole Of In part for lobbying if the lIIUount uf 
incnme rt'<.-~ived ftum the organization was '2,500 or mfire in Un-HJI"I! Of ",,,llIe '(tur
Ing gueh perloo; and an idcutificatitm of elkn In'(tjvidual &{)m whom the lobbyist, 
rct:eived itwumc during meb perk,d including the amount of income provided by 
the jndividuill where th~ ill('<:.me was e~pend ..'<i in whole or in part for lobbying if 
the tala! amollr!.1 of hwume received from the indIvidual and his immeJrlltc family 
was '2,500 or more ill amount or vlllue during such period, 

Id. 
The H()U$c hill. !I.R. 15. wIde not requiring a tohhying: organLtllHoo to dl,elou. itl: 

contributors upun registration. did direct a registef(:d o~aniution to provide this: inror
mation in its quartcrly report, SedHm 6(a)(8)(A).\B} declared that the required rcpurt 
sh;J;U conlain: 

(S) I1ll identiflCllikm w
(t\) each organization frem which Ihe tcpOtting organiuti<m receivcd income dill

ing sUl'h perlod, Indu<1lng the u((!(lbnt of income pI(l\.oJded by the orp;alllzatjcJU, 
where the income waJ cliCpended in whole Of in part 10 engage in activitie$ de
s<.:rlhed in section 3{2.). jf tbe Um()utH o{ In<.'Crne ffweived from the orgunization has 
1utaled 82,500 OJ mOle In amount Of value clurlnp; the calendar year; lind 

(8) dch individual from whom the reportinlt organizntiml received income du,w 
ing mch pertod, inclUding the amount of income provided by the individwd. where 
the incOme was r..pr.nded in whole tJr in part to r.ngage in actl'tities deu:ribed in 
section 3(11), if tht: 3IDmlllt <)1' income rceeived fmm the individual and bis im· 
mediate famUy has totu\t,d $2,500 ut more In amQunt or value during tbe lalendar 
)·CW'. 

Id. 
171. Representative Railshack. ~llonS(tT nf the sUl'Ccufully amended .::ontrlbutor l'e' 

purting provision whhin the H(luse hilL StAted, "The purp()s~ of thh disclosure lIootiun 
is to identify all IOtlivldunl$ who mnkt: sizahlc dollar contrihutions to influence puhlic 
polkY." 122 CoNe. R£c. H11408 (1976). It. conttibutur lul'l1tiflclltion requirement, then, 
W01)ld greatly funh#r the over..11 objective of!1 tobby dbdusure bill: ·'to infurm the 
general public. indudhlg members ur Congress. of the nanuc !lnd scope uI activlticJ
which constitutc and characteritc the bulk of Johb~'inlll'{\mplli!OlS," HOUSE CnMMITT'£1: 
REpORT. nltJra note 27, at 8. 

172. lrldecd. one bill aslncio.lion run gO!'.!J so far as!e; say' 
Compelled discLmmw h likdy to have an inhihiting effect on the effurts of Uwte 

wbn cl(pouud unpopular views and seek 10 <XImmumcat(! tbose views h; Congrcss, 
Promotion of free etpl't:nion of unpopular views is «i hasic to our democratic sys
tem and has: heen s<) illUuenlial ill shaping govCmmfmt policy over the kmg run 

http:ill('<:.me
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To he constitutional under the Supreme Court's standard, the con
tributor identification provision must have a sufficient nexus with a 
"substantial governmental interest."!'!3 The government's purported 
interest in lobbying disclosure is "to provide the Congress, the execu
tive branch, and all members of the public with a fuller understand
ing of the nature and source of ~lobhyingl acttvities."174 The con
tributor disclosure requirement is necessary if not essential to this 
governmental interest since without knowledge of the identities of a 
lohhying organizatinn's contributors, Congress and the ele<:torate 
cannot be funy informoo as to whose interests the organization is 
espousing. 

In United States v. Hamss,<75 the Supreme Court upheId17fl a 
stringent contributor disclosure provision in the Federal Regulation Qf 
Lohbying Act of 1946. 117 This provision required the disclosure of the 
name ami uddress- of each person who made a contribution of $500 or 
more per quarter to a lobbying organizatIDn,1't8 The Court recognized 
the substantiality of the govemment's interest in direct lobhying 
disclosurut79 and regarded contributor- identification disclosure as a 
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that it h impm"fdnt that tlwn: fu flO identification of CQJltrlbutOf"x" 
The Comm. OIl Adminislraljve Law nnd the Cornm. on fed, Legi$lation of the Anocia
tklll ,)f the Bar nf the CUy of Nf;W York, LobbyinK Disclnsure Ad of 1976, 11.1 12 {May 
28. 1976l {eropna..ls added), 

DUli1l<t the J975 House bear1ngs on KIt 15. Congres.s Watch and f'ubllc Citiu:n, two 
organizations founded by Ralph Nader, voiced their opposition to the contrihutor dis-
closure re'luirem~nt '" npplied M <;crtain organizations, 1975 l1ouJ/! H?4r/~s, supra 
note 37, at SIll', The tWQ groups maietllUled that organiutions that worked "in the pub· 
lie interest and not fot the f)4ll'Sooal finllncial herterment nf a Ilmited (."(]nstituency" 
should nul: hav~ to disdo~ tbe names of those whu cm.lrihuted to their orgJlnitation. 
The asserted rationale for thIS argument was thnt otU."fl the identities I)[ these con
tributoa WO$ diM:losed, the oontri!.>utor!i might be hawsseci Of Intimidated espet:ll;Illy if 
(he orgallizntion they were financially "ubting promoted "unpopular cause,,:' Ulti· 
mately, therefore, public potrticipation in cutrCt<t affairs wuuld be reduced. III 

The Dt!partment of Justit.-e summnrized the rights: that nrc potentially violated by a 
contributor iuenhficl;ltinll pf{lliision: "fhe right or itldividuais to remain auonymous in 
their potiHcal a$$Qeiution:;, und to support pnHtical CIWHl' without fcar of ,,~ttueism 
which m;ghl re~ult from mandutof)' public dlsdo$ure of their support." lu$tice Report, 
$Uj1rtJ note 58, 

173. Stle nme 169& nccompao),inll text vvpra. 
174. 5. iJ417, 94th Coug .• 2d Seu, § 21aM2,. 122 CONG. REC. S9363 (daily ed. June 

15, Hf7B). 
)75, 347 \1,S. 612 (1954). 
17ft Id. at 62+26, 
177. 2 u,s.c. H 261-270il970!. 
118. Fedcral Begulntiol) of Lobbyiog Ad of 1946, i 305(a)UJ. 2: U.S.C, ~ 264ial(l} 

(1977). 
179. The Court specifically called ntten1iOIl to the Congreu and it! need tn accu"' 

mtdy weigh the volumiuous infhWllces elWrtet! on them by lobhying group!!, United 
States II. Harrill, 347 U,S. 62.1, 625 (1954). 
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necessarY means: to the achievement of this sublitanHal interesL1S<! 
Harriss provides Httle support. however, for requiring disclosure of 
L'Ontributions to organizations that merely engnge in general advocacy 
and public debate and dQ Ilot engage in di.re<:t communications with 
Members of Congress, 

In Burroughs & Cannon v, United States. 16 ) the Supreme Court 
sustained18i the (.'Onstitutionality of the Federal Corrupt Pr..tCtices Act 
of 1925,18:1 which required the "public disclosure of politicul contribu
tions, together with the names of contributors and other details."184 
Although the specific pU'1Jose served by disclosure of campaign con
tributors is different from the stated objective behind the disclosure 
of contril:mtofs to lobbying organizations, the Court in Hl1rriss found 
the overall <:Ollgressional purposes reflt ..cted In both the Federal Cor
rupt Practices Act and the Fedeml Regulation of Lobbying Act to be 
·'similar.··UJ5 The degree to which the disclosure of campaign con
tributors is in fact similar to the disclosure of lohbying contributors is 
highly relevant to the issue of the constitutionality of lobbying con
tributor disclosure uneler the first amendment, especiaUy ttl light of 
the Supreme Court's holding in Buckley o. Valeo 186 that the disclo~ 
sure of the names and addresses of campaign contributors "directly 
servers] substantial governmental interests."187 Since the disclosure 
requirements for lobbying orgunfzation's contributors serve many of 
the same governmt!ntal interests recognized as "substantial" by the 
Court in Buckley,188 it is likely that the contributor identification pro
visions for organi7.ation that engage in direct or indirect lobbying 

100, The Court stated; 
{C'...nKW$sj WIlI1U unly In kuow whn i~ being hired, whu i~ '!lilting til' Inc monell, 

rmd lUlU! mucl! . , , , 
Under th",~e cirellmstan<-"es, we heheve that Cungrcss. at le!l.~t within the bonruh 

of tlw Act a~ we ha'<c constnlt'd it, i.'l not "'onstituti<mally forbidden to re<luirc the 
disd(lsUlC of 1~)I;t,yil1~ activitit'S. To do so wo.~ld be to deny Congrcss !n larg;> 
measure the jl(lWer of .\clf.protection. And here Congress has used thal pnw~r til a 
manner le,\rkll..d to it, appHlprhHc end, 

347 U.S, at 625-26 (emphasis added). 
181. 200 U.S. 534 (19"34). 

11:1£. It!. al ..Wi
183, eh. 368. tiL Ill, 43 Stat. H)70 k .. ,ltfled in $Cattered sections of 2., IB US,C,) 


(repealoo 1972;. 
1.B4. H"IT!l!lHh~ ~ Canlltm v. Ullite<J StIlles, 29(1 U,S. 5l4. 548 (1934). 
18S. United States \\ Harriss, 341 U.s 612, 625 (l954j. The Court Slatoo tMt this 

"similar pUrpIlse" manifj.·stt,d h~ C"ngress in cnlleting the two statules W<lS '"to maintain 
the illhlt;fitr <If a hll$i.: Itovemmeuta! png:ess ,. {d. icitilll!: Bllrmugbs &. Cannon v. 
United 5l:!tf:s. 000 U.S. 534, 545 (l934jj. 

186. 424 U.s. 1 (1976). 

1B7. ld. at 6R. 

188. Sec lext !lct',)mpa"yin~ !lutes 149-53 mpra. 
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: would satisfy the second pa.rt of the constitutionality test requiring "u 
sufficient relationship to a substantial government interest,"ll1' 

2. Indirect lobbying 

A key difference between the tv.'o lohbying disclosure hills was 
their C'JVerage' of indired lobbying activities or. "lobbying solicita
tions. "tilO S. 2477 used lobbying solicitations as one of the tbresholds 
triggering covemge under the biB. Hit Under the Senate bill. there
fore, organizations that n(,ycr dircctl~' (:ontadCtl congressmen or their 
staffs hut urged others to do so would have qualifictl a<; u covercd 
lobbying organization if they had spent $5,000 or more per 'lull.rter in 
~oliciting others to dirt'Ctl y' lobby.1S2 

The House bill initially cavered only those lobbying organi7..ations 
that engaged in direct lobhylng. Ul3 Once an urganization qualified as 
a <:oycred lobbyist, however, the hill rCfluired that tht! organization 
describe lohbying 'i(;lidtations that were madc or paid for by the 
organi7.atioll,1I14 

189. Se;: lUll", JOS & !!<':('<Jmp!!uyin~ te~1 S1J(lr<l_ 

19(1 See note 16 SI-IWG & te.lt aet<llltpau},illg nutes 116·17 $4Pro. 

19L S, 2477, 94th CUj)~., 2d Sess. j 3{a)(3j, l22 Cost:::. ft&:, 59365 (daily et!. June 


t5, 1976), 
192. hI. The Del'af1mtmt <sf jusUre sttongly ;;;PP'I1eS the USf' o-f I,)hbyiull s;;;licibllhnh 

as all independent thn:shnld test. lllskm.l, it approve>- of II.R. is's ul'V10:1-<.,n which rc· 
quIJl.·s di~,do\lIrt' flf ""Udtation ,><.1"lvili,:s only if the "l1tlIllivatiuns alwady '11lulify U!H!~r 
a direct [Qobyinl( lilwliwld test. "W." Me ilCutdy ,-'<.>m;eTned ahouf the efred (m First 
Amendment dghb (}f r..gu!alcu 11m"!,, whuhe svlc fUllction i~ \0 urge utile"" to l1~t)«:'se 
thelt fi~ht, to pct'lio!) Cun\.lre~'_" Jd. The Department's f1hjeClitm rests Ofl the UUtHUf>" 
Hnn thaI these indlf<1{;t !ohhying org;mizati;Hl$ do not "~igl1itlC!lntnYl thwatlenJ the 
ifltellrity of !he [poJ/ticalJ proceH," jllsti<.:e Rcptlrt, $upra now 5& Hut see JOl:\!T 
STATNMENT, 5UI!ftl m!!C 8, at 2 whit'n ~tatf!S lhllt jndirect !()hbyiflg docs alTect ~jg'lir· 
ieantlr the poliU<-"<I1 prOi:'cs~; "lSlume uf th... mm! w!(lesprcad ;I.tld eIT.....:llv... Juhhylll"; 
<aml;aij(ll~ are (iuditect lobbying campaigns] ... [tbal use! romputeriZl!J dltect !IIall. 
Injf!, newspupcr adverllscmel)!s. radtl) N TV !JmadC!\sts, I)f olhllf modem lel.nniljuc>- of 
mas. ctHnllII'nk"tiull," See. >!.j,(•• the activities "f the "'New Right" whith has three 
huml....J peo\)]\: at ;1 rltlls Church. Virgil,j.1 omee Hank out 4!'UJ hundred million leU'1!'>
in " nt)f!fwl year :tm! two hUH<hed million Itltter~ in an elcetitm year !() five million 
con.~crvat(ve~ wh"".. 1l<l!1l"'" "f'~ Nt ,-,,,npvter \"I)"S. The PtguniZilH<>n dai1J'tf tn;lt theM, 
gtaurt}<)K activities dre very succe"sfu! ;u ehunglult t't>ugfenm.m'~ v"Ung patte(m. 
When "m"iI is rullninj( to '0 1, tOO 10 L tlj("in51 husing, abortion, gay -r,ghIS," cnu· 
gtelo~lUeo fee! pr<:~~nr<:t! to Vof<.' ~·'m11~rv.lth,dy mit <If fear fur their .<:·d«t\I)JI. T1Mt. 
Od,3, 1977, at 24. 

19:), H,B, 15, !H11, ConJ(" 2d Seg. ~ 3{a), 122 CmlG. RJ;;c, H1l403 (tiaHy ed, Sept. 
28, 1V16). 

194. Ed. ~ 6\bj(6) 111 Hll407. The I"hbyinl! <XWOUlzati<>ll "'l\~ ,e(luin:d 10 pruvil\c- !his 
,u.s<·ripthlll ollly "where SllCil Olllidtalious r~'a,:h1:d or (.'<)u!d h<: reason!\h!y e~pcct"d ttl 

fCiu:;h. in idtrnHc<l1 I>r ,imn,n /itrlllS, fh'c humlr"d or more ~r~()flS. (It twenty-five ur 
ronr" "ffi"cr~ or diTcetor~, oue hundred or more c\Upl"y.·c". <>r twdve or muw lIffilill:e,~ 
of ~uch organi14\lc;m:' 1Jl. 
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Not>.vithstanding the difference in the threshold coverage requirc~ 
ments. both the Senate and House bills required some type of dl;;~ 
closure of indirect lobhying activities--a fuctor thut has evoked nega
tive rcsponses ftOm various citizen's groups.llll! One spokesman from 
the American Civil Liberties Union said, "The regulation of lobbying 
solicitnt.ions would have the effect of hringing virtually all activity de
signed to promote a given public policy viewpoint-all information 
disscmination, all expression of opinion, all attempts at persuasion-
within the pur.... iew of a lobhying disclosure statute. "1$6 

Certainly any lohhying disclosure provision that rmluired qualifying 
organiz.atJom to report s1Ich generalized activities would he held un
constitutionru since it would no longer bear a "sufficient relationship" 
to the government's interest in having: information on the activities 
constituting "the bulk of lobbying campaigns while still preserving 
the fights of citizens to petition their government. "1&7 By requiring 
disclosure of lohbying solicitations only where such solicitations in~ 
volved "urging. requesting or requiring" one or mQre persons to in~ 
fluencc a covered federal employee on a specific issue, IN both lobh}'¥ 
iug bills protected first amendment rights, The decision as to the 
types of activities that constituted "urging" under the proposed act, 
was given to the Comptroller General who had the authority to ren
der .. uvisory opinions concerning the applicability of the provisions to 
a given set of facts. J99 Also, in botb bills certain activities, which 
might otherwise have fullen within the express terms of the legisla~ 

195. See, e.g.. PuBLIC CfTI2£N CoNllit£SS WATCH. MY Issvy.1I IN PRoPOSALS ~OK 
RF;ronM Of' LoBBYlNC DI5C!.OSUru;: R£QUlREMLvtS ; 5 (1977) (pamphlet on fi!~ at 
headqmHtcr~ of Publk Citizen COltgN!U Wntch, Washington, D,C,) [hereimlfier cited WI 
Pt:BLlC CITI'Z'EN CONGRESS WATCH]. In i 5, tlntitled "Nt> public purpose is serve<! by 
requ!rh~g un mganlzatioll to di~closc infvrnlll.tin" about its ('<)mmun!cations to its mem
bers or tu the general public," Public Citi:um (',(Ingres. Watch spoke out agahul <,:or:.
gres~ioh!.ll regulation of inditect Inbbying. The nrgar.iaaticlIl argued that "[bJy plllCing 
su<':h burdens on the uiJtTibution of informatiun a/x>nt the legislntive pro<:en. the Cun
grel.J lwmlld bel making it mOTe difficult fur the people ro find nut abnllt lhe workintf$ 
uf their glJlicmmtmt." Id. 

196. D. Landau, MemunUldum io SUpport of (ACLU's] ProposeU "PubHt; Dlsd05ure 
of Lobbying Ae(" at 5 (Fell. 7, 1977), reprin/ed in 1977 House lIetHillgs. supra nole 13, 
a! 159 (h<lfdoufier d1l.ld In ACtO mC!I)ornndmo]. 

Un. HOUSE COMMITTEE R ..;P<HlT. supra n()(c 27, at 8-9 (emphnsis added). 
198. B.n. 15, 94th Cong.• 2d SeSG. i 2(10). 122 CONG. REG. H1l394 (daily ed. Sept. 

28, 1976h S. 2477, 94lh Cong., 20 SC$s. ~ 3(£). 122. CO:"iG-. REc. 59365 (daJly ed. June 15, 
1976.). 

tOO. H.R. IS, 94th Cong., 2d SCS5. ~ 9{a). 122 Col'olG. REc. H1l414 (daily ed. Sept. 
28, 1976); S. 2477, 94th COllg,. 2<i Ston, ~ l(\(a;, 122 CoNG-. Roc, 59361 (dnny ed. JllOtl 
15,1976). 

http:gres~ioh!.ll
http:Issvy.1I
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tion. were spedBcal1y exempted from cQverag(l.lUlO Since these ex
emptions were extensive in scope, they should silence any broad as· 
sertions concerning the unlimited number of activities that would 1m 
covered under the Lobbying Disclosure Act. 20. 

Despite the many built-in limitations On coverage of lohbying so
licitations, there is sUn some valid -concern as to tht~ constitutionality 
of requiring indirect lobbying disclosure.20 2 This concern stems frmu 
past Supreme Court decisions interpreting campaign and lobbying 
disclosure law~. In United States {), Rumely,203 the Court considered 
whether Congress had the pO'A'er to pass a resoluUon2.04 authorizing a 
House committee to investigate lobbying activities, Since Congress 
did not define the phrase ·'lohhying activities" used in the resolution, 
the Court2fi3 avoided a decision on the constitutionality of the statu
tory provision by definlng "lobbying" in its "-commonly accepted 
sense:' that is, "representations made directly to the Congress. its 
members, or its t"Ommittees.''too The Court rationalized thL~ limita
tion on the grounds that lobbying does not extend to attempts ., to 
saturate the thinking of the community" or aU activities intended to 
··influence, encourage, promote or retard legislation. "2(1'7 

The fonowing year, the Supreme Court in Harriss 2fJ8 once agaio 
limited the definition of "lohbying" in construing the 1946 Federal 
Regulation of Lobhylog Act. 209 Citing Rumely, the Supreme Court 

ZOO. ItR. 15, 94th Cong., 2d Sf:\s. ~ 3{b), 122 Cose. R£c. Hll403 {JAil,.. tld. Sept. 
28... 1976); S. 2477, 94th Cong .• 2d ScSI. 4 3(g), 12:2 CoNe, BEe. S9365 (d.uly ed. June 
15,1976). See nules 1).5.102« acrompallying text suprq. 

201. Fur exafUple, H.R. 15 explicitly exempw..i <..'OvcMge under lhe Act of 
a eomfUUlI(elltlnn or solicitalion. made thro ...!(h II. speech or addre3!. thrcugh II n.eW!!
paper, btmk, periodical, or magazltHl published fnr distribution to the gmHlrnl puh
lic. Of thmugh II radio Of tdc"iSioll broadcllst, j,r through II regular publication of a 
voluntary mcmheNhip organization publisbed in substantial part for purpmcs uute· 
i..ted (0 !lobbying activltie,J. 

H.K 15, 94th Cung., 2d Se,s, ~ 3fb)(2), 122 CONe. R!,"(;. HI 14OJ.04 (.;bit), cd. Sept 28, 
11*76). 

202. Sec 1977 UQv~e IltarinJV.lvpra ame IJ, at (61)..62, 
203. -34.5 U,S. 41 (1953). 
ZO·t H. Res. 298, 81st Cong.., lsI Sess., 95 CoNG, REC. 11385 \1949). This resoluo 

tion JIllye the <.:ommiltee the authority til "eom:luct a .Imll' and Inve5t1gatiull nf (1) all 
lobhying activities intended kl influence, en<;Qurnge, promote, nr relard le~blatifm: and 
{2) all activities of agencies of thl;< Federal Covemment intended ;0 inllueru;(;, ~rt«()ur· 
age, promote, (It relard Jegbtl;ltJon," rd. 

200. UnHed Slates ~', Rumdy, 345 U.s, 41, 43 (1.953). 
206. ld. at 45. 47. 
207. id. al 47, 
208. 341 U,S. 612 (1954). 
2OO, 2 U.S.C. H Z61~27{l HmO{. 

http:resoluUon2.04
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staled that the Act reached only" 'lobbying in its commonly acceptt;d 
sensc'-to direct communication with members of Congress on pend
ing or proposed federal legisiation:'2'o The <:;ourfs. construction of 
the Act might seem to rule out the oonstltutionalUy of lobbying solici
tation disclosure, The Court in Harriss went on. however, to explain 
wJ'41.t it meant by direct lobbying: "direct pressures, exerted by the 
lohhyists themselves or through their hin;Jings or through an artifi~ 
dally stimulated letter campaign, "21' 

The Comt, therefore. included within its definition of direct lohhy
lng, certuin solicitations nf others to lobby but rejected, as it did in 
Rlulle1u, the inclusion of generalized efforts "to saturate the thinking 
of a community:"212 Under this interpretation of Harris", the rc~ 
qutred disclusure of lobbying so!icitations--at least thos.e solicitations 
aimed at creating an '-artificially stimulated letter campaign,"~1a._ 
would be constitutional, Moroover, It is argued that the Supreme 
Court in Ilaniss never reached the question of whether disclosure of 
solicitation activities con{mvenes the Srst amendment 214 The Court 
merely bestowed its definition to the term "lobhying" as used in the 
1946 Act, thus avoiding the question of whether compelled disdow 
SU((1 of indirect lobbying was cOllstitutional. Uncler either analysis, 
the Harriss (Iecisioll cannot be construed as precedent prohibiting the 
disclosure of indin:ct lobbying activities. 215 

Some commentators. interpret the Court's decision in Buckley on 
indirect campaign contrfbutions216 as determinative of the issue of 
constitutionality of disclosure by groups of their indirect lobhying 
efforts. 217 [n Buckley, the Court limited disclosure requirements to 
information that fans within "the eMC area sought to he addressed hy 
Congress" and 1S of valuable ""informational interest ":tItI 

21(} "Colted SMe, v, fbrrlss, 347 U.S. 612. 620 (1954) (enlvh.His llddc<l). 
21 Lid, {emphasis added). The author of the Uorriu opinion, Chief Jmtice WUITen, 

referred 10 the Act', separability clause in stating that Con!lTeu WQ1,lld have intended 
that this "rt,'TTrlWt'r busi~" ,.tand, even though the C)urt struck d()wo the Act's brontler 
applicatio-n coveting "org~mizations seeking to proplI~Qt!(Hte the p:CnCJaJ »ublic." Id, 
at 621. 

212. Unikd States v. Rurody, 345 U.s. 41. 47 0953" 
213. United Stnteg 1/, Hanis~, Jot'T U.S. 612. 620 (J9541, 

Z14. justice Report, U.ljlr"n nnl(.' 58. 

215. Id. The DeIMrtment of Justice feels "that relluued di$dQ~ure of 'Iobhylng 

solicitations' not only is (i)n;;!iwtk;na! hUI practically mdl%pen~ahle In au effective 
[lohbying] hlll." The DOl'urlment opp{l~e.~. !mwelier. Il~ing M,lh..'lt\lttuns as an indepen
dent threshold test, See H{!te 192 sup.a. 

:lUi 424 U.s. 1(1916), 
217. ACLO Memorandum, .>upri/ note 100, at 7, re,lrlnted in 1977 J/OIHe Heilrlll~s, 

supra 	nDle .lJ, at t~L 
:US. 424 U,S, at 19, 61. 
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Congress, through inclusion of indirect solicit; 
of disclosure expenditures of its proposed legh. 
purpose nf the proposed legislation in providing tht. 
enunent officiais with a fuJI picture of the lobbying . 
covered organization.'219 It follows that disc~osure of solicih.. 
has valuable infortnational interest and therefore meets the. 
criteria. 

The Court of AppL'llls' ruling in Buckley raises another facet r... 
evant to the constitutionality of disclosure of indirt.'Ct lohbying ef
forts. l20 The Courr of Appeals de;;:lared one s~~tiOIl of' the FECA22t 
uncollstittltjonalU2 This part of the ruling \va5 not appealed to the 
Supreme Court. In diSCUSSIOn of section 437(a) of the FECA, the 
Court of Appeals found that the wording of the statute, which re
quired disclosure from groups expending funds "for the purpose of 
influencing the outcome of an election" or publishing material "de· 
signed to influen<:e individuals to cast their votes for or against" fHlr· 
ticular candidates.223 was so hroad that the statute could encompass 
"groups whose only connection with the elective process arises from 
completely nonpartisan puhlic discussion of issues of public impor~ 
tance, "224 Accordingly, the first amendment concern raised by the 
COllrt was the protection of discussion of issues that maintaiu general, 
at~Jarge importance,ns The solicitation prOVisions of the lobbying 
disclosure bills cun be distinguished from the non-partisan activities 
covered by section 437(a) of the mCA. however, because disdnsure 
is only re(luired of organizations whose activities Olre calculated to 
cause or prevent the enactment of legislation, 2211 

ZLil. See n{)te 148 & a.ccompanring lext supra. 
220, 6ud:l"y v, V"leo, 519 r.2d 817 (D.G Cit. 1915), affirmed it\. V<JN rm{d !lI1'4rl, 

424 U,S. I (1976). The court found ~ 4l1(a} unconstitlltional on the hasis vI' irs p!)h!fI(i"L 
breadth in !his cooted bllt refus.ed w dedare the cf\\cial lerms \'aglle or (Werbnm<:t ill 
and ofthenuelves, Ctmsequently, the language ma.y flnd col'lStitutional ~uPJWrt m Ii sup. 
sequent intetptclation based upon different circum!tances. 

221. F'ed!:ral Election Campaign Act, § JOB. 2 U.5.C. t 437(a) (Supp. V 1975). 
222. 519 F.2d 8}7, 578. 
223. rd. lit 870. 
224. rd, Sell R-:port {If the American Luw Dividan of the Ubmry of Congress, supra 

1')0le 163. 
225, 519 (-'.2J ilt 873, The ,,'Hurt ~uid: 
!!J$~ue UisCllHIOI')S unweddcd (0 the ('U\lle of a j)llrtU::lllar ~ndidate hllrdly threnten 
~he purity nf elel:t!om;, MmMver, and v£ty imp<l-rtantl)'. sl1ch disl:!.Iuloris are vital 
und indi~relunb!<: to u fn.'e society and 1m informed electvrI.te. Thus the interest of 
iI ii:ump engaging in .a nonpartisan diseu,sivn .fu~lIds ro a high plane. while the 
g()vernmental interest in disdn~tI1e correspondingly diminish"'$. 

Id. 
226, H,R. 15, 94th Cnntt., Zd Sen. ~ 2(1O), 122 Co:>lO. REc. HUl94 (daily ed. Sept. 

28. 1111&), s, 2477, Mtn Cang., 2d S!lH. ~ :l(O. 122. CoSO. BEC. 59365 (duily ed. June 15. 
t916). 

http:electvrI.te
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Still the task of differentiating hetween purel}' informational a<.... 
tlvities and activitif'S that urge puhlic lobbying are formidable, Since 
the determination of section 437(a)'s unconstitutionality was not ap
pealed. the holding does not bind the Suprenlc Court in subsequent 
decisions:, Certainly, the language of the Court of Appeals, decision in 
Buckley casts a cloud over the constitutionality of the solicitation dis~ 
closure provisions, Thorough consideration of the divergent contexts 
of lobbying solidtations and section 437(a)'5 campaign funding dis
dosure requirements, however, indicates that an unconstitutional 
outcome is not mandated. :127 

3, 	 The ~.$C of threshold tests to ,letenfline whether registr"atiotl 
IS required 

Four threshold tests were exhibited in the 1976 House and Senate 
hiIJs that determined who should and should not he covered by dis~ 
closure provisions. First. the Senate developed a "direct contacts" 
threshoJd test where disclosure would be required once an org:.mlza~ 
tian made twelve oral congressional contacts in one quarterly filing 
period through its paid officers. directors, or employees.228 Second, a 
"monetary" thresho1d test, whlcb required filing by an organizati()n 
once it P,lld morc than $1.25()229 or $25()230 for outside lobbyists in 
any quarterly filing period, uppeamd in both bills. A tbird threshold 
test was the House "percent" test for organizations that had at least 
onc paid ofncer. director, or employee who devoted twenty percent 
of his time in any quarterly filing period lobbying Congress,:t3l The 
fourth threshold test was the Senate's "solicitations" test where disw 

I 

221. fd, Lnbhying solicitation disdmun: ruqulf!!Tnenti are rmt intended to reach it".. 
tivltie! concerning all issue discIIBlOn, public pel'llmuions, <Jf It-enerul adv{!c&:)" hut 
instead are intended t{} Teach. Oll.ly e:qJell!.i:tllres fOf comnll}ni"IIIi('n~ which exprc~sly 
urge, request. (H ..dv{!C',1te that one communicate with II Member Q[C(itlgress to support 
or opfW~e a sfWciflc .. lly identified issue nr piv<te til' legislation. 

228. The Depunment of Jusllce has determined that direet contacts as a threshold 
lest is a "teHilbl~ indil'ia of the extent of IIclive lobbying cuned 1)0 by the org:mh:a· 
tlort," and therefoTl~ probablY cooslilutiollUI. Justice Report, sU/lra nnle 58. The Ocpart. 
ment. however, would like to have th'.l number of dire.::t contact~ threshold rai~ed to 
somewhere hclween 2$.50 ~ntllcts per q""lrter, Ibus ensuring that ;mull and ~por<ldic 
lobbrmg group, would nut ~ di&Cl)un>!l:ed fr"m making cvIDmuni';'J.ti(1)S with Congres~ 
ht!C1\U$(: "fthe f<.!porting requirements, 

229. H.ft ;5, 94th Cflflth Zd Sess. ~ 3(aJ(H, 122 eo!",:. RE';;. H 11403 (daily ed, Sepl 
28, 1976), 

230. S. 2477, 94th Cnng., 2d Ses!, 43(aiO). 122 CoNe, R£c, 59365 (daily en. June 
1S, 1976" 

231. U,R, IS, 94th Col'Ig,. 2d St!55_ ~ S(a}(2.), tZ2CQlI/G. REe, H1l403 (daily e;j, Sept. 
2&. 1976). 
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closure was mandated if an organization's indirect lobbying expendi
tures exceeded $5,000 in any quarter, 232 

While the direct contacts test, the monetary test, the percentage 
test, and tbe solicitations test all constitute reliable indicia of the ex
tent of active lobbying carried on' by an organization, tbe low 
threshold levels have been constitutionally challenged because they 
impose too great a burden on small organizations that engage in ad 
hoc lobbying activities, 233 

'The Supreme Court in Buckley dismissed a similar constitutional 
chanenge,234 There the appellants claimed that the recordkeeping 
and reporting provisions of the FECA lacked a substantial nexuS with 
the asserted governmental interests by reason of the low threshold 
coverage,23~ Under the FECA, polittcal committees had (0 maintain 
records with the names aod addresses of all contributors giving in 
exces~ of $}O,236 and if the aggregate amount exceeded $100, the 

232. S, 2417, 94th Cong" 2d Sess. ~ 3(n)(3j, 122 CONG. REC, 59365 iuaily t,..i.june 
IS, 1976). 

233. Sec ACLU Memomndum, .f1lpra note 196, jiI 9-11, reprinted in J9i7 HOUle 
Hearings, I1lpra note J3, at 162, which details the ha!:11 of the ACLU'~ p<Jsition on 
thteshold levels: 

These thresholds would fore<.! regid.ratlon and reponlng requirements upun small 
local Mg!lniutlO1'ls with small bud!l:ets and already overburdened starr" lUI well 11$ 

larlfe, IOllse!y orgllniretl m\tinnul gra~HoC>ts orglinlzations. For these otgll.nlut!ooli. 
C<lmplian~ would be S{J burdCflliome thai m.;my wouM be deterred from lI)bhying 
al all. 

F\.,r eumple, el'lCh registered organization would h$ve h) file quarterly repoftli 
lndudillg infor1l1aHon on nppHllJmll.tely 25 separ;lle ittoms. Moreover, every regb· 
«<red organization wou!d havo 10 maintain exlCluive wC()ro, aod in~lilute intrie!l!e 
accool'lcil'lg !lnd internal reportin" procedure, in order to prove compliance. The 
tleed I<l centralize record keeping, to log ;..'Ootacts with Congress as required III the 
Seoate bill, llnd to (rack lobbying wlioit;ltioJls as Ihey filter through the granrooh 
organizational structure, will be too intimidating and too costly fill mallY o'Wln!:ra
tion~. The threat of criminal SlIIlctWIlS IS oven roMe intimidating, elipeda!1y t() ~m(\11 

or 111llxperiencoo dtiums velltufio!' Into l(lbbying, 
Under H.It 151m), org;mil.1llioll which employ! Wle pennn who ~pend! 20% of 

his or her tim(' lobbying triggers the bUb reqUirements. OrglimUitioM of IIIl d:tet 
arc C<:I\lered.... 

S, '2477 utilizes & Ibrcibold of 12 ~ntat!t!l with MembeN of Congress 01 their 
&lliffs. Tbis lelt i1 extremely low. Almost .;0,11 of tbe Committees of Congreu ha....e 
rome than 12 members, If un organiution deiln;s tu cOllta{;t only ooe l'tlmmittee 
(o.\!llutling >I slIlgle pieee "f Im;;i.sl!lt!on vr a single ilSa"" It would have to first devire 
au olnbor.lte Jep.>rtillg aod r;......'ardkeeping scheme In l,mmply with tho Set'Hile bill's 
prf)vi~iollS which are far more cOffiple~ and burderuWlTIc tban those ill. H.n. Iti. 

Id< 
234. 424 V,S. 1. 82 0916}. 
235. Id. 
236. Fedcl"1ll Election Campaign Act. 2 U.S,C, ; 4321eX2l (SlJPp. V 1915), 
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recorded infonnaUon had to include the individual's occupation and 
place of business.237 Although upholding the constitutionality of the 
low thresholds, the Court admitted minimum triggeri!:g amounts 
might prove detrimental to participatioll. in the politicaJ process h,' 
certain individuals,us !\1evertheless, the Court found the amounts des~ 
ignated were not entjrely without raHonaJity.23D The Court's use of a 
rational basis test in its examination of FECA threshold amounts is an 
important precedent for an examination of other threshold amounts. 
Under the rational oasts test the reasonableness of the means are 
presumed and the legislation will he struek down only if It ('an be 
shown th.~l C.ongress acted irrationally. Closer scrutiny, however, re· 
veals a material difference bet\veen FECA and lohbying tbreshold 
tests that might ruter the latter's standard of Judlciru review. In 
Buckley, the Court remarkt--d that although the required reporting of 
such small monetary amounts is constitutionally permissible. puhlic 
disclosure of that jnfonnation may infringe first amendment rights; 
unfortunately the Court did not resolve this issue,241} Thus, a stricter 
standard of judicial review might be invoked for lobbying threshold 
levels because the information would be subject to disclosure. Under 
such a standard Congress would be required to adopt sufficiently high 
threshold levels for lobhy reform legislaUon,241 covering only those 
lobbying organizations that commit significant resources to influenc
ing legislation. 

Senator Kennedy's dua1 threshoid leg~Jatjon presents an alternative 
by whkh reporting requirements would differ according to the exten~ 
siveness of lobbying by a particular group.Z42 This tiered approach 
would allow organizations that do relatively little lobbying hut who 
trigger the lower threshold test to furnish minimal information. As 
the lobbying activities increase, and the higher threshold is passed. 
the reporting rC<lllirements would increase commensur..ely. This 

231. Id. ~ 434~b)(2) (Supp. v 1915). 
238. The Court stated that: 
The-se slriet reljulretllcats mo.)' well dl$('uurage participatitm by some dt!1.uns in the 
political prl)(.·c~s, a resvlt that Conillen hanlly ,'~;uld have hlten~. , , . But we 
'-"tumol require CUtlltreSS to edablish that it han cliosen the higlie.11 rell.sOflable 
threshold, The line 11 necess;uily II jydgmentlll dedsion. b("~\ len in the Cl:)Dtelt of 
this CflnIplex legiSllltiofi to Cf.ir:ogrel$hmal dhcwtilm. 

424 U.S, at 83. 
239, ld. 
2;4()' (d. at 84. 
24!. The Department of J\Utlce. althnugh findir:og the three dired lobbying threshol.l 

tests "acr:epwule:' elletlura!ted drafters <If Jegislati<>n to rai~e th.e spedfic quanruUl 
amounts (\hfJ"l~ levels !ll\,md in lh", t'it76 hills., JU,lil'" Report, SUPffI note 51i. 

242 This Ilpproadl ;\ taken il\ th" 1971 Se!lat" hilJ S. 1i85, Hwra not'ls 15 & 69. 
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ion 11m) would assure that extensive, and well Ilnanced lohh)'lng woulrl he 
! of the publicly disclosed, This dual threshold test, if it contain:; high~": ':

Iunounts threshold levels, is a reasonable approach &Jr O:mgress to employ" " .•I, i'" ~" ; ,\-.. ' <:ess hy • . . . 
i VI, CONCLUSlOXnts des


use of a i Lobbving disclosure ,;,till not solve all of the 'loblwing profession's" \ 

lts is an t.c: ] •• f''''j • :r::ins-hfrt;l~~~t;to I!g~.by recent \Va.o;hington scnri,~IS: 'bisC1(~~n~ al(-mc~": ~ 

-no"mt:;,- ! ;' ,witt not tt('l1 the voter exactly wllllt made his Congre:osman vote a 

ans are ;t.., L-\;~ ~ ',:',' !( ... ! ...,~-,tl /~ cCI;t<lin. way, 'oF~:\~~~ill;ti(:ular hill. It will ,only !n!~rn: }~C ~o~er, a~ to, '~r " 
call he ; what org.l~liRh9ns: workctl for and agamst the,- leglSJution art~ !he~ 

Yer, re l amnunlt; spent ei~rting thl:; influem:.'C, Still, this is a beginning. 

reshold Lohhy reform advocates believe that once the true source und 
iew. In strength of various lobbying effi-,rts L~ known and made public, Con~ 
rUng of gressmcn llnd nther affL't:ted federal employees will feel cnmpetIcd to 

public ,. .examine their own decisions more enrerull\', It is also anticipated that ~ 
.;tights; . interest in puillie interest groups' effhrts will increllse when tbe pub

strider lic rCJJizes tht,; exteot'~~1(I'.su!>ject\ma(ttJr.. of ~pecjal,.intcl·cst ,lohl)ying 
ft:,o,hol<! i acHvitie.\i. Since lobhring dforts will he made puhlic, eacH registcrlng 
Under i orgulli1.ution will no douht ex.erdse self·restraint in some of the fringe 

tIl' high areas of legitimate Inhbying: activities. F1Ifthpr~ore. reform legis!a~. J 

~' those i tiHn will eliminate the ahility of organization's to deecivc the e1m:{or
.f1uenc~ ate find Congressmen by hiding their purPose hchi~d a filcade., 

Lohl)\'ing activities ,{'~rmot and should not be forbidden if first. ", ; "" . , '\ . 
amendment protections are to remHin viable, ,Power and influem:c 

~ exh,m-' 
:rnaHve 

will always wield !>~l;port in Congress. So it '~hould be i;;-'u democ
lproach racy, But likewise. these activities should no longer be sheltered in a 
Ilt who doal:: of con~titutional ~;ecrecv. : ' . . 
ion, As \ . , BAUBARA 8AOO, , .passed. , \ l. J
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Lobby Act Interpreted 
Because it came Into effect relatively recently and is far~reaching, Michi

gan's lobbyist registl;ation (Public Act 472 of 1978) law gives rise to • number 
of questions concerning its applicability to activities customarily engaged in by 
attorneys in the course of representing or advising their clients. in an effort to 
diuify some of these situations. State Senator John F. Kelty recently asked the 
Secretary of State, whose department administers the Act. for an Interpretive 
statement addressing certain specific hypothetical situations. 

"Following Is the reply of PhUlip T, Frangos, Director of the Office of Hear
; ings and Legislation, Michigan Th;partment of State. 

August 25,1984 ,
Dear Senator Kelly: I 

This is in response to your request for an interpretive 
statement regarding the applicabiUty of the lobby act (the 
.. Act"), 1978 PA 472~ 10 a number of hypothetical situations 
involving attorneys. ; 

a&re addre.sslrlg your IndllAdual inquiries, It is noted 
that your hypothetica!s, one way or another, all seem to re~ 
late to the "practice of law" and the impaCt of the Act upon 
those who engage jn the law business in Michjgan. That 
being the case. a few initial comments are in order concem~ 
lng the extent to which the Act was designed to govern the 
practice of law. 

The Act, in its title, affords signIficant guidance with re~ 
gard to the legislative intent and purpose on this point The 
title indicates that the Act is d.e5igned to regulaie Iobbylng 
activities, lobbyists, and k>bbyist agents and to require regts
tration and reporting' from' lobbyists and tbetr agents, No 
mentiOn IS made of attorneys or the regulation.pf their law 
practices. Moreover, the body of the Act makes do mention 
of lawyerS, attorneys,' legal counsel, or the practice of law. 
There is an indication In section 2(1) of the Act (MeL 4,412) 
that activities which occur in the context of Quasi
judicial determinations do not fall within the Act's purview, 
but this is the only instance where the Legislature. may have 
had laVJY€f$ specifically in mind. From all thi~ t~ere appears 
a legislative intent to refrain from regulating att,pr:nevs per SIt 

and a corresponding intent to treat attorneYs 1m the- same 
footing as other dtlzens engaged in lobbying. ,: 

This conclusion [s buttressed by the recent decision of 
the Michigan Court of Appeals in Pletz v Secretary ofState. 
125 Mlch App 335 (1983). In holding that the: Act does nol 
..notate the titie-body'l one-object doctrine of the state con
stitution (Cons! 1%.3, art4, §241. the Court held: 

I
"Likewise. we do nOf find that the ad: attempts to r£gulate 
the prar:tke of law. The act treats attol'nfl'Vtli who lobby In 
an identical manner as non.la~ "'«P1 the act, In 
~2i 1). spe<:lfically does not govern attorneys' communica
tions wtth officials in adminlstrattw ~d", Attorneys 
whose activities relate to the pfltt1lce of law. for example 
Invohlement In a quasl.judicial dl!!crmimuj.m iadmlrusfnlw 
iivc law). d() not fall under the ambit oft1lc dCL" 125 Mlch 
App 3:£5, 348 

During the proceediogs which led to th~ Issuance of the 
Court of Appeals decision, tho! Secretary of Stare was caDed 
upon to explatn how he intended to lnterprei and enforce 
the Act. With regard to the practice of law question, Socre· 
tary of State Austin submItted an affidawt which indicated ir 
relevant part that: 

"I interpret the 1978 lobbying ""W AS follows. and u.ill 
administer. and enforce this law -consistent with these 
Interpft!tatlons: 

"5. The 1978 Lobbying Law does not intrude Into the 
'prlllctH:e of Jaw' or to 'engage in 1M law business: for 
which a person must be- regularly licensed and authorized 
to practlce law in Michigan." 

As you may know, following the submISSion of the 
above-described affidavit. certain practitioners concluded 
that a broad exclusion or "exemption by interpretation" for 
attorneys had been added to the Act by the Secretary 0/ 
State. In the interests of clarity, it must be IndicatEd that tha~ 
was neither the lntent nor the case. The Secretary of State 
has an ongoing obligation to interpret all laws under his en· 
forcement jurlsdk:tion in a constitutional manner. During the 
litigation, Ihe Secretary of Stale reeognizOO the potential lor 
debate with regard to activities commonly viewed within lhe 
traditional concept of the practice of law on the one hand 
and th~ emerglnglegal concept of "lobbying" under the Act 
on the other. Thus, through the affidavit, there was official 
acknowledgement of those: situations where a person might 
be engaged in an activity which only a. lawyer could perform 
and was therefore outside the scope of the Act but whic~ 
might otherwise: be COnsidered lobbying, It is expected th...1 

such situations will be few in numi::Kar, However. as is noted 
later in this document, your Inquiry does touch upon certain 
of these circumstances . 

Your nypotheticals and questions are set out and an
swered i::Kalow. 

1. 	 An attorney conducts legal research and prepares a 
trntmorandum of Jaw and legal opinion lor his or her 
cHant for the purpose Qf attdChiflg the memorandum 
la il Jetter from the cliant it trade union executive, to 
<'J ItJgiS!;:Hor opposing action on Jegislation. CJedrly the 

http:regulation.pf


I"",",oyer's activities Involved providing analysis in con· 
necrion with a communieatkm with a pvbJ1c ofOda! that 
would not have been incurred but for the activity of 
communJcadng directly. The question is whether the 
expenditure for the lawyer's eH()f'b; must be reported 
as a Jobbying expenditure, and ifso, whether Ihe lav..yer, 
having received mere than $250, must tegtster as a Job· 
twist agent notwithstanding tfuJi the lawyer did not en· 
g~ge in the direct communication JX!f$CflaJ1y? 
In order to answer your Initial Inquiry, certain statutory 

and other definitions pertaining to the mi:;:anlng of the term 
"lobbying expenditure" must be oaled. The tenn "Iobby
ing" is defined in section 5(2) of the Act (MeL 4.415) as 
"" communicating directly with ... an official in the legis
lative branch of state government for the purpose of in
fluendng legislative . ,. action." Section 5(3) of the Act 
(MeL 4.415) indicates in relevant part that "jnfluendng" 
connotes ", , , oPPOsing .. , by any means, including the 
providing of or use of information, statistics, studies. or anal
ysis, " Section 3(2) of the Act lMCl4,413) states that "ex· 
pendilure" includes "compensation for labor," Further, rule 
1 \ 1 )(dHiv) of the administrative rules promulgated to impl!.1
m£nt the Act 0981 AACS, R 4.411lindicates that "expen
dilures for lobbying" include an "expenditure for providing 
or using information, statistics. studies, or analysis in comM 
municating directly with an offidal thaI v.'Ould not have been 
i:-;:curred but for rhe activity of communicating directly. " 

In your hypothetical. you statE! that an attorney bas 
conducted legal research and has prepared a "memoran
dum of law and legal opinion" which will be conveyed to a 
legislator by a trade union executive and you ask whether 
the -payment for this eHort must 00 reported as a lobbying 
expenditure, Based on the d!.1nnitions just set forth, it ""'Quid 
apJXlar that the payment fo~ the "memorandum" is in fact 
a lobbying expenditure $lnce the memorandum l,.\,o<!S pre
pared to be a part of the executive's dtre<:t communication. 
Section SO} of the Act iMCL 4.418) requires the filing of 
periodic reports which disclose by category all expenditures 
made or incurred by a lobbyist or iobbyis[ agent. Thus. the 
expenditure must ba report!1Jd, but it Is !ePQrtable by the 
person who made it, not the, person who received the pay
men~, It is the payor CXl';CutlVC who reports thG expenditure, 
The lawyer reports nothing, ' 

You also ask whether !he lawyer is required to register 
:.;,nder the Act by virtue Of having recelved more than 
$2S{}00. That query is answered In the negaUve, Sections 
5(5} and 7{ZJ of the Act (MeL 4,415 and 4,417) require 
lobbyist agent registration orily when an agent has received 
'5250.00 or more In any 12~month petlod for lobbying. as 
opposed to assisting lobbying. As nOled above, lobbying en
tails dimct communication with a public official. The lawyer 
need nol register because he or she is not communicating 
direcdy, That is, the attorney did not mail the m!.1morandum 
10 1he legislator, To the contrary. the Ia~r provided the 
document only to the union officiaL What happens from 
thaI point relative to use and 'reporting is up to the union ex
ecullve. In this case then, because there has been no direct 
il.tiomeyllegislalor contact, lhere Is no requirement rot the 
Ii'lwyer to re",der ~ 

.~. " 1 
'-. 

2. 	 In connection with rules Jm,po$€d by a state agency 
pursuant to the Administrab'Ve Procedures Act tAPA '),, 

a Id"'Yer prepares an analysis of the rules and gives his 
or her legal opinion as to whether the rules are consistent 
with the underlying statute, constituIionaJ requirements 
and other legal reqUirements. The lawyer's document 
outlines the legal problems faCing persons reqUired to 
comply with the ruin The analysis is prepared for the 
dUIJI purf)Q$tf of advising the f.lwyer's client and pre
paring the lau.yer to attend a public hearing on the pro
posed rules, At the request of the law.-yer's client. the 
lawyer attends the public hearing on the proposed rules, 
and as an a,ffomey for the dient, presents the views of 
the organimdon as the legal advocate of the client Be· 
cause th!foIf"ent is not /mined in law, the dient has asked 
the lJcensed.attomey to represent the views of the client 
with respect to both legal issues and pclJcy isrues in· 
volved in conSideration of the rules. Assuming the legal 
fees exceed $250, must the lawyer register as a lobbyist 
agent and. if 50, what aspecl:$ of the lawyer's services 
must be reported? 

At the outset, the facts of your hypothetical must bt;! ex
panded somewhat in order to answer it properly, Under the 
definitions prOVided In the Act, it must be recalled that there 
can be no lobbying unless there is direct communication 
wilh an olbl In the legislative or l?Xeculive branch of state 
government Thus, if no public offiCial is on the pane! hold
ing the publlc hearing, there Is no direct communication 
with a public official and consequently there can bt;! nQ lob
bying, [n many and perhaps most state departments, publk 
hearings conceming proposed rules ate conducted by dvil 
servants rath~H than by public officials. Representation of a 
client's vi!.1WS to civil seevants will not glve rls€ to any obliga
tion on the part of lawyers to TE!gister or report under the 
Act. 	 ,,,. 

Assuming the panel does Include at least one pubfic of
ficia1. the attorney, when addressing the entire panell'€lative 
to both policy and legal Issues. is definItely lobbying since at 
that point In time he or she is att('!mptlng to tnfluence admlnM 

lstrative action. Section 2{lt of the Act (Mel 4.41\?l indi
cates that administrative action means, among other things, 
"the proposal, drafting, development, conSideration. 
amendm~nt, enactmeot or defeat of a ... rule by an execu
tive agency or an official in the executive brand; of state 
government" The fees received for particlpatioo at the rules 
nearing count toward the attorney's $250.00 lobbyist agent 
threshold. Once the threshold is ~, the attorney lS 
under an obligation to register as a lobbyist agent and to rE!w 
port compensation Of ntlmbursement received for lobbying, 
money spent on food and beverage for public officials, etc. 

Preparation of an analysis of the rules mayor may not 
be lobbying depending on several factors. Again, if there will 
be no direct communication because no public offldal is on 
the panel. :his preparation cannot be lobbying: Assuming 
there Is a potential for lobbying (tor example, the beanng is 
before the Natural Resources Commission). then the pur· 
poSe of preparing the analysis is important U the client nas 
not decided whetber'to lobby for or against the rules prior 
to requesting the legal analysis, the analysis is being pre
pared for purposes. other than lobbying, for instance, to as
slst the client in deciding whether to lobby. In other words, 
preparation of the legal analySiS may not meet the "but for" 
test mentioned tn question 1. The legal fee for the analysis 
would not 1M reported by the client or the lawyer. If, after 



reading the legal a'nalysis, the client decides to oppose or 
support the rules and malls or gives the analysis to a publk 
official who will decide whether to change or approve the 
rules, the cost of re'typlng or copying the analysis \including 
the wages of the typtst or copy machine operator) are ex.
pendltures for lobbying which must be reported by the 
client The: legal fees are sUll not reportable. 

On the other 'hand, assume the client reads the: pro
posed rules, decides they are unacceptable and snould be 
opposed, engag€s the attom~ to analyze the rules ';for the 
dual purpose of advisIng the lawyer's client and preparing 
the lawyer to attend the public hearing on the rules," and 
has the attorney attend the public hearing and directly com
muniCate with a public official. This example meets the "but 
for" lest. Th~ attorney's tee for the analysis is an expendi
ture for lobbying by the client (the lobbyis!} and compensa· 
tion recelv~d for lobbying by the attorney (the lobbyiSt 
agent). The" client must report this tee.. If the attorney has not 
previously registered as a lobbyist agent. the attorney must 
now register because the fee lsin eltCe$S of $250.00. 

3., The Department of Socidl ScNk:e5 denies a medicaid 
payment to an indigent h05pital patient, An attorney is 

, retaiMd by the family of the indigent patient who C4llls 
the Department Director lind asks her to intervene in 

, the. maft£r and to revelS!? the decision of Department 
employees. fn prepardlion for contacting the Director, 
the lawyer spends n.vo hours, for which he charges the 
family of the patient 1130 per hour, reviewing medicaid 
ruks and Statutes re/alive to the power of the Director 
of Social Services to intelVene, Over a three-week 
period, the attomey spends two hours discussing the 
matter with the Director of SOCial Services, Must the 
lawyer register as a lobbyist agent on behaffof the family 
of the indigent patient and must the family mem~ 
paying for the lawyer's services register as lobbyists? 

, Section 5(2) of the Act {MCl 4A15)I'(cludes ",.hl" 
the definition of lobbying aU direct communications with an 
offidai in the exocutive branch of state government in
tended to influence "administrative action." Administrative 
action is a term defined in section 2( I} of 'he Act 
(MCl 4A15) as follows; 

"(1) 'Administrative action' trleans the proposal, drafting, 
development, callslderatian. Il~ndment. emictment of a 
norunlnlstertol actkm or rule by an executive agency or an 
official in the ex(t(;u1!ve bnmen of state go~meni."-fi The section goes on to state that admiAisrrative actions 

S-' do not include quasHudidal determinations authorized by 
'":! , law. 

I In order to fu11y understand the meaning of the term 
admirristratlve action, it Is necessary to review at least one 
additional definition found In the Act. Section 6(3) of the Act 
(MeL 4.416) indicates that: 

"(3) 'Nonmlnlsterial action' means ao action other than 
an actli)n whicll a person p(!rfonnsin a pr~rtlwd manner 
under prescribed dJ'cl.Unstancfffl In obedience to the man· 
date of legal authority, without the I!)(erd.e of personal 
judgment regat;ding whether fa take the action." 

By reading these dciinll,ons together. it becomes a~· 
parent chat the lypCS of executive actions which may be in· 

ffwtru:ed by reportable lobbying are activities such as pohc-y 
m4king and programmatic admInistrative decislons no! 
makdated by law, whereas attempti:ng to influence other ac
tivities whicb may be described as ministeIial in nature will 
not glve rise to reporting obUgations under the Act. 

In your hypotneticai number 3, you indicated firstly, 
that the Department of Social Services (OSS) denied a 
medicaid payment to an indigent hospital patient and sec· 
ondly, that an attorney requested the DSS director to inter. 
vene, Thus, your initial inquil"} is whether such Intervention 
constitutes administratiVE! action. 

On that point, section 105 of the SOCial Welfare Act 
(Mel 400, 105) provides as follows: 

"The state department (of liOClal services) &hall e!ltablW! 
and administer a program for medical assistance for tm 
medically Indigent under title XIX of the: kderal &UClal se· 
curity act, as. amended, and shall be responsible lor deter
mining ellglbiJity under thls act... 

This seetlon, on Its face, requires DSS iand its dIrector} 
to do a prescribed activity {make eligibility determinations) 
in a prescnbed manner {under title XIX or the federal soda! 
security act) under prescribed drcumstanees lot medical in· 
d!gencyi \AIlthout the exercise of personal judgmeT'lt (i,e. the 
law must be foUowedi. That being the case, the attorney in 
yout hypothetical was actually attempting to influence the 
perionnance of a ministerial duty, rather than an administra· 
tlve action, and therefore neither the lalN'Yer nor the family 
members need register under the Act. 

Now, the Secretary of State recognizes that it 15 the 
proper function of the Director of Sodal Servlces, and in 
some instances Ihc Attorney General. to imerpret, adminis
ter, and enforce the sodal vte"lfare lav.'S of Mkhigan. Those 
individua~s, rather than this agency, have the expertise and 
experience 10 do SQ, It is possible that one or both of lhero 
might have a differem view from the one stated ab<M? and 
to the contrary conclude that the attorney in question was in 
fact attempting to infiuence discretionary matterS. In thaI 
event, the "attorney" exemption noted in section 20 i of the 
Act becomes reievant 

SectiOn 2(1) Indicates, among other things. tOilt 
whenever an attorney attempts to affect a "quasl-juwcial d~· 
terminati(m as autnQl'ize:d by law." the attorney is not in· 
fluencing adminlstrative action, not is the attorney lobbying, 
As noted by the Court of Appeals in Pletz: 

"TIle design ofthls ~)(emption is to remove from the ac1'~ 
coverage communications made and activities under' 
taken by 3Uorneys durln9 the course of contested admin· 
istultI\le matters," 125 Mlch J\pp 351 

The Court also statoo: 

"We consldltr that the exemption removes ronteued rna!' 
ters before admInIstrative offkers. $uch as rmrees, hear' 
lng ofAcers and cummlsslOTWT5., from the scope of tlw 
lobby law." 125 Mlch App3S2 

Under the facts of your hypothetical, it would seem th~l 
if the "indigent hospital patient" In actuality had a grievance 
requiring resolution by DSS, the quasi-judicial process coult! 
have been instituted and the quasi-judicial exemption in' 
voked. Section 9 of the Social Welfare Ad (Mel 400.91 
speclftcaUy allows Individuals who are dissatisfied with 1he 
amour;:. of their f~derally~fu;'Hied assistance to institute COW 

test.;!d caS'.: proccildings. 



MOToowr, un'der this set of circumstances, the ap~al 
need not neCEssarily be resolved by means of an administra
tive heating. SectiOn 78 of the APA (MCL 24.278) provides 
for the dlsposilion of contested cases by stipulatiOn, agreed 
settlement. consent order, or othiil:r mutually acceptable 
methods, Thus, the attomey' could conduct negotiations 
with the DSS Director without the necessity of registering 
under the Act. ; 

Finally, it is noted that in your hypothetical, the attor
ney In question was hired to act as the legal represemative 
of the indigent hospital patient. In that regard, the attomey 
conducted two hours of legal research at it cost of $260.00 
and performed two hours of negotiations for a total billlng 
of $520.00. An unstated but implied question from your 
correspom.fe:n~ Is whether thl;; activity constitutes the 
"practice ot law" and if so, whether the tees received by the 
attorney m~ still be reported either by the la""Y€r or the in
digent's faJ7lily, 

Michigan courts have long grappled with the meaning 
of the concept of "practice of law" and have met w.th only 
Ilmlted success. In fact, in State &rv Cramer. 399 Mlch 116 
(1976), the Supreme Court said: , 

"We l'lJ'e "1m 01 the mind thai any attempt to formulate a 
lasting, all encompassing definition of 'practice of law' is 
dootfttd to fallure 'for the reason that under our system of 
jurisprummctl: such practice must necftSarily change with 
.#'Ie e'\'¢tchanging business and soda! order'." Cramer, 
j99 Mkh 3t 133 

However, the fact that O~ ali-encompassing definition may remain an ever eluslve goal does not necessarily mean 
thai a working definitiOn is unobtainable: for Lobby ACI pur· 
poses. Indeed, the State Bar has already Issued an Informal 
Ethics Opinion (CI-985, December 31, 1983) concerning 
some of the interrelationships between the Act and the prac
tice of law. Among other Ihings. this opinion indicates that 
it would he unethical rOT a law finn "to employ a non-lawyer 
to do that which has been called 'lobbying' for the law finn's 
clients ... 

Although this 'issue is relatiwiy new t~Michlgan, the 
matter of the interworking of a lobby law and the practice of 
law has been addressed in other jurisdktion~ In the case of 
Baron v City of Los Angeles. 469 P2d 353 0970), a 
CalifornIa Courl reasoned that while: In a pragmatic sense 
the practice of law encompasses all of the activities per
forrn.ed by anomeYs in a representative capaCity (Including 
leglslative advocacy), for lobby law purposes die practice of 
law occurs only H difficult or doubttullegaht,ueStions are in
volved which, to safeguard the public, reaS<1flably-demand 
the application of a trained legal mind" The Court went on 
to hold that fhe lobbying ordina~ under discussion did not 
apply to attorneys when: .. 

.. . " 'acting on behalf of others in the performance of a 
duty (If ,""lct:, which duty or serv;ice lawfully can be per
formed for such oth4!r only by an attorney licensed to priM> 
tice law In the State ofCalifornia',.. 469 P2d at 358 

The Court went on to state:, 
"For Ulustratlw purposes, we: Indicate that an attorney 
repreM:ntlng it 'client before a city board or .commission 
whkh Is holdin's a hearing to reach a quasHudidal ded
sion on a matter involving factual and legal questions 
n>'('d not register under the ordinance; on the other hand. 
an att~y au~horizetl by a di.mt tu ap~ar at hearings 
considering local legislation hi mde:r to argue ror Of 

''\ against the adoption of that legislation would be withi!) ,t the legitimate thrust of the (lobby1sH ordJnance." 469 P2d : 
.J;..at3!i9 

The rule set out in the Baran case would seem appro
priate for implementation in the context of Michigan's 
Lobby Act That is to say, where an attomey is engaged in 
an activity whkh only an attorney licensed in Micnigan can 
perform, then the Act will not require the attorney to regt~ter 
with regard to that activity. 

At the risk of invading the province of the Michigan 
State Bar and recognizing full!-" that it is the prQp€r fun<:tion 
of the State Bar to make determinations as to what does and 
does not constitute the unauthorized practice of law. h 
would appear that the attorney [n hypothetical 3, who was 
attempting to safeguard the !.ega! tights of an Individual, was 
engaged In the practice of law such that neither the attome~' 
nor the famity is required to register or report under the Act. 

4, 	 An indigent patient in a nursing home has been 

subjected to possible <thUS(! and ml$freatment The 

family of the patient hires an attorney to attempt to 

correct the Situation. in investigating the matter, the 

attorney discovers that the problem may be caused by 

the failure of the Department of Public Health to 

pro;>crly regulate the lacility and that there. might be 

possible corrupt conduct between the nursing home 

administrator and a Department official. The attorney 

meets ",,'lh the patient and the patient's family in a 

confidential meeting pursuant to the attorney/client 

privilege. The attorney agrees to meet with the Dir;XfGt 

of Public Health and urge the Director to conduct <til 

inv€siigaliml and agrees not to reveal the name of the 

patient or the family paying for the attorney because 

01 the fear lor the pel'SOlUll safety 01 the patient. The 

la~r is paid more than $1,()()(J for communicating 

directly with the Director 01 PubliC Health IJnd the 

unclaSSified deputies in the Department urging an 

irwesf1gt1tion, In addition, the lawyer talks with an 

unclassified member of the Governor's staff and with 

the Attorney General to l1rge acdon to prevent the 

corrupt conduct in the department, Must the family 

register IJ$ IJ lobbyist and list the Jawyer as having 

received fees for lobbying? 


In order to respond to your fourth hypothetical. jt i$ 

once again necessary to refer to the definitions found in rile 
Acl concerning administrative: action, Those definition' 
dearly indicate that whenever an indlvidual communicate;,. 
wIth a public official to affect a minIsterial action, as oppose~ 
to an administrative action, there will be no lobbying as th,r 
term is used 1n the Act. 

Your hypothetical states that the attorney jn question Ii 
paid more than $1,000 for communicating d:rectly with In[ . 

director Ot tM Department of Public Health (DPH) and c,1'· 
tain unclassified deputies urging an investigation. If conduct: 
Ing an investigation is an administrative action, then tt 
course there may be reason to believe that reportable lob' 
bying Is taking place, However, although it is generaUy a; 
knowledged that administrators with law enforcemer.t rf' 
sponsibitilies ha.ve discretion to decide whether or not :0 jf!" 
stitute investigations, your hypothetical seems 10 sugge5; 
~h1'l1 1'11.. basic "problem may be caused by the failure o· 
DPH to properly regulare the fadlity. , . ' "That is, altholJ9r 
the attorney is (m one lewl requesting an investigation. rtf' 
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... .." 	 1 
or she really seems to be, asklng DPH to properly enforce 
the law, ' 

! 
There is recent case: law in Michigan which tends to 

suggest that law enforcement officials. executives. and ad
ministrators do not have the discretion to refrain from en
forcing valid laws, For example. in Young II City of Ann 
Ad>or, 119 Mlch App 512 11982), the Court of App«>1$ 
ruled, 

"As chidof police this,dt!:fendant was rupomihle fM ovet' 
seeing and enforcing all polidH and practk:es In the Ann 
Arbor (Pollf;:e Station jail} facility, His tQtimony ot trial tn
dlGlted that he did not require his staff to enfora the per
tinent deportment (of ColT£cttonl:) r.egulatlons. Since \W!: 

tind that the Ann Arbor facility WIl5 required to follmv the 
department's rules. it WI1$ Incumbent upon defendant 
Krasny to -enforce the regulations, This was a mtnl$terl~ 
duty afhia office .... "·119 Mlch App at 1H9 , 

, i 

In your hypothetical. the attorney is really dolng no 
more than asking the OPH director to properly enforce the 
law. Since the proper enforcement of law is a ministerial act 
or duty, tbe attorney in question has not imgaged in lobby
Ing Thus, the family need not register as a lobbylst 

In Inquiry 4, you also indicated that the attorney spoke 
with the Attorney General (AG) and with an unclassiAed 
member .of the Governor's staff to urge action to prevent 
corrupt practices tn DPH. However, while you specifically 
mentioned that the lawyer. was paid to contact OPH staff, 
you did not assert any payment to the attorney for contact
ing the AG and the Governor's repreSentative, 

I 
, Sectlon 5(5) of the ACt (Mel 4.415) provides that a 

lobbyist agent means a perSon whQ receives compensation 
in excess of $250 In any 12-month period for !()bbying. 
Under your scenario, the attorney did not receive any com
pensation to contact the AG and the Governor's offke, It is 
noted that attorneys licensed to practice in Mk:hlgan are "of
fk:ets of the court, " Thus. the: lawyer's voluntary action in 
communicating with the above-named publlc officials does 
not gIVe rise to reporting obligations under the Act 

5. 	 In 1982, the MicIUgan Leg;sidlum passed • law to 
encourage alien, i.e, non-United States, insurance 
companie;; to be Iicensea In the State of Michigan as 
an economic development and job creation program, 
In-house counsel and a Michigan attorney representing 
a French insurance company meet with the insurance 
Commissioner to discuss procedures for handling an 
application to be licensed under the new Jaw, Tn 
adcfib·on, the M"1J€fS, as counsel lor the French 
company, meet with the Director of the Department of 
Commerce and with unclassified members of the 
Govemor's staff. to' discu$$ possible state programs 
which wcuid provide economic tncentives to the foreign 
comp.>ny locating its US. subsidiary to the State of 
Michigan. Both the in-house counsel and the Michigan 
affcmey are paid in excess 01 $1,000 for the meetings 
With public officials during d one-week visit ta Michigan. 
Must the French in-house counsel register within/hree 
dajlS as a lobbyist agent for the French company'1'Must 
the Michigan attorney refpstet within three days oA the 
visit as a lobbyist agent or may he or she wait uniil fh.ree 
days alter receiving the feeS for the legal services before 
regfsterl~g dS it lobbyist agent of the French company? 

In hypothetical number 5, you have posited that a 
Michigan attorney and out-of-state counsel for a French cor~ 
poration meet with the Insurance Commissioner "to dtscuss 
procedures for handling an application to be licensed" In 
Michigan as an insurance company and you also 
hypothesize that both lawyers meet with unclassified officials 
in both the Commerce Department and the Governor's Of
fice "to 'discuss possible state programs which would pro
vide economic incentives to the foreign company" to locate 
In Michigan. 

Agaln, 'ection 2111 of the Act (MeL 4,412) Indicate, 
that Iobbytn,9 occurs vis a vis the executiW branch only 
when. an lqdividualls attempting to influence some form of 
admlniS1:riitr~ action. Under the (acts of the hypothetical 
under rlls:cussion. the two attorneys are merely asking for In
formillion about. and are discusslng, state programs. There 
is no attempt to Influence administrative action, Con
sequently, there is no lobbylng and no need for either attor
ney to register or report his or her activities, 

6. 	 A cfti2fn wakes up one moming to and a bulldozer 
outsidf!'hiS house, The buUdozer operator indicates that 
he Iw been directed by the Michigan /Jepat1ment of 
Transportation to remove the house for a new freeway 
which will come through the site. The, citizen ca1Is his 
attorJ1ejl, and asks the attorney to stop the destruclion 
of the dtizen '$ house. The altomey caDs the Director 
of the Michigan Department of TransportatiOn who says 
that there is nothing that he can do since the matter 
has been detetmlned by the Transportation Commis
sion, The attorney then spends the weekend contacting 
several of the Commissioners of the Michigan 
Transportation Commission in an effort to stop the 
destrUction of the house. While It turns out th4.t the 3: 
department made a mistake, the attorney is too""fate iJnd ~ 
the nOlJSe is destroyed, The citizen pbYS hfs attorney 
$1,2()() for his eH01ts. is the attcmey required to register :l' 

as a lobbyist agent of the dtizen within three dJys of ~ 
receiving his fee? 

5
Under the facts postulated In hypothetical 6, the atror- C 

ney 15 not required to register .as a lobbyist agent. This «\0- i 
dusion is mandated by the fact that the attorney in qUG$tlOn 
was retained to act on the homeowner's behalf to deal with ~ 
a legal problem, namely, the pending destruction of the ~ 
owner's house. Obviously, only an attorney licensed to '-" 
practice in Michigan can represent il)e aggrieved citizen ada
tive to the legal tights which were at issue. The fact that (he § 
lawyer chose to approach administrators rathrr than pursue J~ 
some specific legal remedy, e,g, obtaining an Injunction, .... 
does not change the nature of the attorney/client relation- ~ 
ship. The attorney, of course:, may have been guilty of using 
an improper (as Wil'll as i~ffective} strategy. but the: exe:n::ise 
of profeSSional'judgmem In tbe electlon of remedies does 
not determine whether or nol a relationship falls within the 
"practice of law" for purposes of the Act 

Inasmuch as your Inquiry was prese:lted as a series of 
"hypotheticals." this w.sponse is informational only and 
does not constitute a declaratory ruling, 

Very truly yours, 
Phillip T. Fmngos 

Direclor 
Office of Hearings and Legislation 
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COMMENTS 


PRESERVING THE INTEGRITY OF 

GOVERNMENT DECisION MAKING: 


PROPOSED REMEDIES FOR, LOBBYIST 

MISCONDUCT 


.INTI!ODUC'I'!()N 

Perjury and bribery by·lobbYi'te'have mad. recent headlines.' 
For exampl•• Mich.el Deaver was oonvicted of lying to • grand 
jury about hiS lobb);ng> and Judy Aug....tehi WOB charged 
with-but recently acquitted of~att.mpting to' bribe a legislB.tor.8 

Because' government officials depend on, lobbyists for the intorma~ 
tion the'y use in making decisions;4 and beCause Michigan has no 
legislation to protect itself from lobbyi.ts who might lie to its ofli· 
chua; these events are cause for great concern about the decision 
making that· takee place in Limsing, . 

Thi. Comm.nt argues that .ince lobbyist. provide government 
"officials with essential information gathering aerviees,' tbe State of 
Michigan mllilt regulate lobbyists to erumr. thai: (1) Iobbyi.ts do 
nClt intentiOnally miarepre-aent material fada tQ government·· offi· 
ciat... and thot (2) those who lobby"n hahalf of others demonstrate 
the propensity to do 80 in a fair. honest, and open manner. Each of 
these'two issues is dealt with in 8 separate seclion of this Com~ 
menlo In analyzing each issue, the state's intereSt in honest lobby
ing is examined and other'juriadictionB are surveyed to provide an 
understanding of how they protect th••• interests, A .talute i. pro
posed which, if· enaetad, wocld protect the ·st8t&'s. in.teres~, The 
constitutional cOlUltr.ints upon legilllating to protect the interest 
are analyzed and the proposed &tatl.ite's compliance with con~titu~ 

1, Sn in/n nota 50 &. 61, 
2. Su ifl/ru Mte 60. 
3. Str intI'#, noUi M. . 

' .... ,see Not., Fed.ro.l I.o&b:;il14 Di.cknurf «,!<wm ~'ion, 1'7 HAlIv. J. !)N LEGla. 
zao, 291 (19&0) • 

.. Ct wblthw empiN' S. Sf! jd, 
:i~0l\. ' 
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tiona) requirements is demonstrated, Finally. each soction of the 

Comment conclud•• With'. requ••t that tha State of Michigan en' 

act tbe pro~ed legislation. 


, .' 
. I, R&GULUING 1'lm FRAUDttumT Mumu8E9BNTA'MON or 

MA'mlUAL·FACTS To GO\'ONMBN't' OmcALS 

A. Overview: Government Dependence on Lobbyists
. -,: . .'. ".. . ., " 

Lobbyist8 perfoim valuahle servic.. for legislators and memo 
. bers of .'''utive agenci••,· .They belp'legiBlotor•.and administra· 

: tors to .......··th.:iJ:npect . proposals.' Further • .!llbbv· _ 

legislator. and' 
agency . have become dePendent upon lobbyists.' As such. 
tbeqllllJity of ,ov'!tIlIDent, decision making cennot exceed the qual· 
ity of infonnation gathered' and presented. to government officials 
by lobbyistl!.· . .' '. , .. .' .' . . . 

B. State Interel1t inProhibitln, Intentional Mi8r~pr€Seritatinn 
of Material Pacts to Government Dec~iQn Makers .... " '. '. 

Decepiion as to ~teriat-facts may frustrate and distort the 
gover~ment'8 attempts to,.carrY out its go~ernm~ntal·Cuuctions.)· 
However, whon the legislature and the ."ecutive make de<>i&lons 
based·on incOrrect inf()rnllltion~ these 'deciaiol\S-may not·"be ai
tscked beeau•• of their in.cCuiate foundation •. Thill is true even 
when th.· r.ls. Information was provided by an int.re.ted party. 
WM intended to deceive the government, lind to profit frum doinll 
so.t) [n other, worde,' the full force and effect' of tl statute ill not 
dimU)lshed booa~ it,; enactment wae induced ,by false repre8enta .. 
.tions.l~ Even It e. majority oithe legislature was bribed. this would 
not in any way:eff~, the validity of acts PBSBed by the legisla· 
ture." A •• re.uit, the Stste of Michipn can peas nsither st.tute 

6. Sell iu, at 196·9'1. ' 
1. Stt id, ' 

&. Su ia. •t :oUr!. 

I), "Su: i'l/fC no" 62 (quau ct Fruk: KoUy), , 

Ht Sac o.:dfa \'. Uf\iUld States, 303 F,2d 724, 142 i9th Cir. 1002;.' .. 

11, Su United Sla~ v, 0.. Moinel Navie'n I; Ry. Co.• 142 U.s, $1\}, '" (taw). Su 


flue Flttchtt v. Peck.'O U.s. (6 CrllJltlb) 87, 131 HeliH., . 
12, St. Du Molnn, 142 U,s,'at 6«. 
Ht &e" J. WroMOlm, EvltlllNCI! • 1*,.t g15. (CMdbmJrn r.v. 1972). 
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nor constitutional provision to defeat the conclusive presumption 
that the legislatur. acts with full knowledge and in good faith." 
Becouae the people cannot void governmentalactlon undertaken in 
reliance upon fraudulently presented misinformation. the' only 
remedi.. avail.ble ror this type of fraud are penalties aimed at che 
fraudf•••or. . 

.' . 
C. Regulation; by Other Jurisdictions, of IntentiaMI 


Misrepresentation of Material Fact, to Government Deciaian 

. Make.. . . 

.. Even though Michigan has no. legislation prohibiting the in
tentional transmission of misinformation about material facts \() , 
government .officials. fifteen statesUi and· the federal governm~ntl' 
have enacted such legislation, The federal act" provides for a max, 
.mum sentence of five yean imprisonment and a $10tOOO nne fot 
intentionally deceiving any department or -agency of the United 
St3te3 as.to a D1atedal fact.~· Thi& federal statute protects- govern~ 
mental functions from bellig fro.trated and, distorted thrOugh de· 
ception,U It also covers all maurially.false statements made to any 
brs:neb. of government,.(1, _including uhBworn oral gtatements,t~ 
Moreover. che ststute lias' bOen found to be bOch clear and definite 
enollih to not be void' for vaguen...... ' . 

Michigan h .. the opportunity. to join tho«> staw thet have 
: reeogniJed their dependence on che quality of information lobby

i.t. provide cheir government official.... Itl enacting-Iegisl.tion to 
. prohibit the Intentionalprovl8ion of false facts to government deci
·"on makers, MichiganwUl be Baying...Y.... to the legion' of lobby. 
ists on whom it relies to serve the public by proViding gO"er~ent 
with mformation of tho highest coliber. At the same time. Michi· . 	 .. 

'ofit from doing 
L statute is'not 
llse repr ..ents
bed, thl$ would 
by the l.gisla~, 
neither statuw 

2), \ 

51? 6« (1892), ~t~ 

1972l. 

14. 8ft Du Mcill:U, t4'2 U.S. at &w.. 	 , 
!!I, See AL", Con~ U 36-25-26,-27 (ltnb" $upp. 1988): ALUKA STU. n 24.45,121(a). 

.151("J (i_I; A.n. !Uf, &rAT, ANW,1 *M2M (1985); OM.. 00v'T CoDJ 186'W5 (Wm HiS7); 
In.oJW: C-ons U 67~1(b)(2}, 6626{b} {19Sl>}; Motn', Cool: AMt IS 6·7·11Yl(7), ·l@, ·1()6, • 
302 1l987); lim Rev. MAT.• 49-1491 tl98&): Nrv. Rn, STAT." 2UI.1H2, .944 11981); NJ. 
S'l'AT. I 62:1SC·af (lWS); 0nA. STAT, tit. '4. 1I ,233, 34 (St.Jpp. 1988); 0lL &y, STAt. II 

, 	 171.156(4), .7S5{1l{.) (l9S7); fiNJ<. ColD ANN, IS a-8.108ib), .110 (985); Tn. Gov"r Cona 
ANN. n 305.02-1, ,03: (Vemo!l ai88): UT.w Ccu AJm n 36-11·6, .1(1) (1988); W,u.n. Rav, 
COOl t UJ7,230(2)(b) n9SS;. ' 

1(t ~ IS U.S,C. J tOOl (1982). 
17, See id. 
18. St, ia, 
19. SlIf IOUI'Cf. cited .upra rtow 10, , , 

20, $« Unitod St&1.t1I v. Ftm. 696 F.2d 12611, 1273 (11th Cir. 1983), 

21. '8ft UltiUwi Slaw v. De. JardiN. 712 '.24 678,680 (9th Cit. 1985). 
2.2, Set Ufl~ted. Stctu 11: Gilliland, lH2 U.s, S6. 91.92 (1941); UnlC4d Staw v, hi.· 

Butcla;r, ~ F. Supp. aLlOt ~-66 (D. Man. 1963), 
23. SH' Wrn IW-tt 83. 
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.Ill'h. saying "No" to tbose Jew who might, he tempud W 
government for their own endij, . 

'SI.tute 	Propo.ed to Protecl Michigan'. Government 
. 'Officiaki Irom,D'ceptiu, LooDyifl/l' ' 

~:0:1;~~ii~~~~:~~~W:b,ii~ch baa been enacted in Texas,!· and which would to r~i2. the important rol. tbet lobbyillts 
deci~on 'making, ,i!: , • 

:i:(,(~!.~t.,~: tor the 'PurPose of infiuencinr lellalatiotror admiiii!trative ' 
'. may not (1) kilowinrly or willfully make a faa.. .tatement or

:t:::k,=:~i~rO;;of the facts to'. matnliE!r of the:legl_lath'& or nee
:' . ", :," or (2fcaUM a copy of a document the ~n knOws tQ 

, . " .' '"contain a atatement to b& received -by's member of tb. legi.la
";~:,,"" ,:. tly~ or .;xeeutlve branch without notifying'the member in writing of 

, ,-; " j.ht trutb,u i 
, 	 ,.' 
t, , '.". " " An appropriate penelty for tbe above otrona. may be found in 

the federal statute" prohibiting thot same conduct toward. mom
ben of government a.;encles. That penalty is a fiDe of not more 

, 'than $10,000, or imprisonment' for not' mON than five years, or 
'bOth 8. fine. ana impriao~ent u ~vioully Bteted.·'· 

E. 	 Equal Prolection CO/Ultrai,,~.on State [legum/ion of 
. , Deceptive Lobbyifl/l. , 

Of the sixteen juriodioti.""u which' prohibit the intentional 
provision of factual misinformation to. ,overrunent officials, ten 
limit the prohibition to lobbyists." In eontra8t. the remaining six 
juriadictions'O seem to recognize that government functions can be 
frustraiM and . disruptOd by' deception, regardl ... of whether the 
gove~meDt .is deceived by 'someone who'is required to register as a 
lobbyis.t, or by someone who is not currently required to register. 
,A! Michigan low stand. today, no ono wbo exPends Ie•• than'$250 
per year on lobbying is required to regiiter under Michigan's Lob .. 
byist Registration Act-··· 'Because false' statements or representa.~ 
dons of, ~act to Ilovern'ment otUcWa can diarupt government 

, 

24;, Stt~, ~"'t COOl AWl, I 3U6.021 {VernOI:'! 1988), 

", 1<1. ' 

26, Sl. IOurce clttd .rup1'4 Dote 16. 

21, Slf id, 
28, Su aoortflt ci«Jd IUpra nct.et 16 " 13.,'
29. The u:n jUrit;llt;l~lol1l a:-.: AtuU, Ca11fomls, Idaho, MontaNl., Neb'!uu, Nevadl, 

Okillhomll. O~J<m, 'l'InnnlM, and WUh.iqwn. 
30. The m jurWtetions are: ~ ArWlna. New ktuy, TtUl, Utah, and the fed· 

trn! tovtttJI))Qnt. I , 
31, Sn Mlc)l. COtIt, WWII At/H, I Ul5{4,Cb) (Weat 19$11 (Mum, STAT. Alw, ¥ 

4,l'NWtl)(4)th){Callllhe.n lan, 

2,028852103;# 7/1.6 
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whether they are made by persons whO,8re1 or are not, required to 
regijter under the act," the proposed el4rute would apply to lob· 
byists and to nonlobbyists a1ik..... ' 

F, SumIMry 0/ Section I 

The State of Michigan' has an interest in carrying out its gov~ 
.mment.1 funellono free from the £rWltration and distortion which 
might' result from tJeing deceived regaJdinB the facta· its 'officials 
use in reaching d~~i(}IUJ. The state can further this intereat ,by 
prohibiting the intentional transmission; to government officials, of 
falBe information .bout materisl facts. 'By adopting the legi.l.tion 
proposed in this section of the Comment," Michigan can protect 
the quality of its governmen141 decision making. A8 Michigan law 
currently stonds,' gou.rnment a/lieial8 can 0. lied to with 
impunity! . 

n. REGlJLA~G'LOB8YIST ~lIIDUCr 
Although legijlation prohibiting the intAontlonal presentation 

of factual misinformation to goVernment officials wGtJ.ld further the 
government's interest in protecting the integrity of . de
cision making~ 

A. 	 Overview: Government Regulation of ,Th04C, Who Pre8(fnt 

, 171/orIMtion to Gouernment Decu.ian M.ker$ 


, 	 ' 

Both attorney. and lobbyi8lo proVide g<>ViIrnment officiale with 
information. But, Michigan attorneya" ere h&ld to high" 'standards 
of profe.eional conduct,'" while MichJgan lobbyiats are subject to ' 
no sueh requirements." This section of the Comment arguee that 

• • < '. ' 

32, See IO~ cit.6d 'llprQ'note 10, at 74.2. 

sa. Rre wpm tete 4CCOll'lPUy1tll note 2~. 


- 34. Set m. 
 r' 

35. See Jl<>Uft:M dttd infra not. 48.. S~. QUO in{f'I"J now. 62
. 36. In Midll,An, the tetm "attorney," may only bt' UMd by ttto.t Cldaut.ted t.o tbt: puc

tlee of law In tht ltate of Mlchipn.,SeB, MICH. eold'. 1.J.we 1600.00t (1979t (Mica Su,.-, 
ANN ! 27A,9!}1 (CaI!aj"hM 1986)). &e ,,/,0 in/'NI note Ii'. ,_, 

$1. SH ii.' tIOO.910 (MICH. ST...T. Al!N, $ ~A.910). Sf. Id.c Nrc",' R Pr.c,:CQwt) au!! 
1.0 CQr..lInefl~ U98S) (Preamble: A Lawyer', Relponaiblllil,I), .' 

3S. Sf' MICH. COMP, LAWS ANN. It Ul1.:431 (Weat 1981 " SuPp. 1988).(MIClt S1'A1'. 
AI«'H. §§ UW4(l).(21) <Callaihan 1986 &: Supp. 1938·89»). "The Act trtl.t4 Attorrtllyt ..bo 
lobby in 4tI idllCltital m4nnu u non.!&wyeft, e:r~1 the Act, in 1 2(1), Ilwu:iiicaUy d_ not 
~ern lttorneya'tommuntcatiolll with olflclall In Idmln1atratiV&.Il8Iru:ltI. AttorneY' whQIEI 
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t4oeewho U>bby" on behalf of o,her';·.hould be held to standard. 
of p'rofe!sional conduct:silnilar to those imposed on attorneY!J., 

TbU. section first explains why holding lobbyists to high stan· 
dards of professional conduct will further a state interest.'~ Then, 
current regutAtion of attorney conduct4 

! is considered and is con~ 
!rasted to current regulation of lobby!Jlis." Afler surveying lobby· 
i&t condu~ regulation in oth.er jurisdicti!;ns, the ~ection focuses on 
i:I: atatut41" which bal ~urVived intense judicial review,H and which 
ImpoolS high prof ...iona1stnnderds on lobb)ist .... Next. the sec· 
tion prop""" '••tatute which, if enaciOd, would hold lobbytsta to 
standard. of prof...lonal.conduCt similar.to thoe. imposed on at· 
tomeys. The section then prOceed•.to. explore the first amendment 
right to petition," the. liini.tsif pJa<eS On regulating lobbyist con· 
duct." and how the proposed stetute compU•• with constitutional 
requirements. 'The Comment concludes by recommending legtslaw 

tion (1) to discipline tho.. who fraudulently d.""i,. government 
official. on £aCtual m.tters. and (2) to' hold lobhyist. to alAnd.rd, 
.of proC""onal conduct simiJarto those imposed on attorneys. 

B: St~te Intere.t in Regulating Lobbyist Conduct 

w:ivWtf tti.-te to'tl-.. pr.ctlee of law, : , ,c.(J not fall und!l:r U16 ambit of the. A~:' ]>ltt: v, 
&I(tetuy of StiU). U6 Mich: AJ)p, 386, :He. 336 N.W.2d, 789. 796 U9S.3). ' 

as. Ntither "lobby" DOl' "Iobbyilt" a a Un:l with • u"llivmaUy' at'CfIptad definitioo. 
The .taMe ni,ut.tlna J~ m\lli b. ooriwl~ for the 'operatiV$ ~finltil)n in fHI(h juriJ· 
dlctkln, fo! tluI putp(lItI of thla Comm&at, tb author deftnn lobbying kfbe: LI fCtlvltll)l 
undmaktm t¢ ~tMt Pf(IltIot. or opPoe It!fi&lewm hem thE leiislatlm. 01' official tw!lon 
by any puiilie oilicW, Su lK/rG kilt .~yina notea 92 " Ga ' 

.0. $" in/rt.: 1I¢tt 107, ' , 
41. 	 Set tou~ clted infra not.. 


'cl101d 


ANI-!. n .302 (19$7}. 
"CQn(l'fU <lh&ll 1M" M lAw : . , abridtm.- .. " the r.Jrtt cf tnt peop!.! ... to 

petition th~ CO~tIh!l:lt fOr • redteu' of crievmC'ef." U.s. CUS!I'T. a::nend. 1. See oUo Mum. 
COMl't, of l!l65. Art. 1, 13 (itat. ClWIftit\1t~ provision cu&ranteelCl" \.he ria:bt to petition), 

•7. Althou{h jt a incompatlbkr.wlth tht- 6.nt ImelldmeDt right of f~ $pe6<:h W It 
qwl'1.a petlOll to l'tfiiur wort millrin, a 'pab!i(l 1p$&Cn. (iilJu1lltq lobbyiun lind Nquiring 
Utem w lOgill~r doc. not 'I.In afou! of tint- aJllllndment i'mIdOllll, See l:nitud Statlffi Y. liat 
m.. 347 U,S. 612, 62&·26 (195(1: t'homu Y. CoJ.Un.. 323 U.s. 1>1{1, &39·43, rtlt', denied, 32$ 
U,s. 819 (1m), 1 ',' 

Bucklty -v.'Vajtl(), 4U C.S, t G&--67 (1976). St, QUO aoUTee.J citorl infra nou 63. 
',9. tt ,'I, .no, 481 U•. 4, • 
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scandals involving corrupt lobbying have occurred in both our no
tional governmentMl and our state governmeht.u These ,lobbying 
scandala have further eroded public confidence in government." 
By prohibiting conupt lobbying practic.., Michigan will further its 
interest in detering actual corruption ~ avoiding' the appearance 
of corruption in state government.61. 

C. Current Michis.n Regulation of Attorney. and Lobbyitts 

In Michigan, applicmta may be admitted to the practice of 
lawu only if they dein:onstmte that they are of good mural charne
Ier," Once admitted, attornay ••r. held to ••ery high .tandard of 
conduct.M Attorneys who faU to live up to th... lofty standard • 
'may be punished by di.haime"t or suaperulion." If ..riow> enough, 
• breach may constitute ""ntempt" of court punishable by tine, 
improonment, or both... . 

UnHh atrorn~ys, Michigan lobbyiati are not Tequired to be Qf 
good moral eharattatl&o nor may their lobbying privileges be SU8~ 

'w. S« lQ Legal ~ n.e. 21, 1981, .t 10, oct 1 ("Dctvtr, t.he (itt! p*HOn oonvlctod 
e..tw- n trial by an lod~nt wunMl Appointed IlDd.t tht .thict ad., WIllI chCllod with 
·lylnf to • federal grand jury and to fII ~ luboommittM .b<M hit lobbyina
eol'lt4rt.i.-t. . . 

61. $ ... ~ Sute Jou.miU., JUM ~, 19&8. M tA, .A (lOt. 1 ("(Lobbyiat. Judyl 
AUif~tcmn it .ccua&d Gf offering StI.«I.tt.p. Ed ou.., R.Mull.atH; 12,&00 tc drop tUpport 
for., ~lIn'ollo rtd.u d'l'ttoCto~.... A judie ruled June 2 tht.t AUCi&Mtoln rnus~ nand trial, 
probAbly in the flIt"); l.Mei~ Stat, Jolll'tlll, June 26, 1988, at lA. 2.A col. 1 ("A jl.lt)l found 
lobbybt Judy Augenautn not JUllty FridAY at bribing I!. Mtate rtptflOfttAtille alONI th.u! tw\/" 
y.LU1I qo."); People II. Aucmet.eln, No. 88·S'7397FH (M A' Cit. Ct. July 1, 19(9), 

:r.l. S« id. ("LobbyiIlJ haJ·becomt II bot. lubjoet under lb, {lAMing) CapiW domt. 
With \ht bribery trial of Jobbyl.et Judy AuplUlt.\n \.oQm!q:.uu. tan. MiclUJ_n'a lubll)'ful 
oorps fiudflltMlf in the light of pubU<: acruilny,''), Su aw id. at 11.. (lOb 1 (" 'I think half a 
doun Iobbyilw have abeclute control " ...tr ~Legitlatu~.fu m",. tba.n the goYt11'tC1 "1 tht 
po!itkal,partlftll."') (Quoting Fl'Il'Iir Kelly. ~ttonulY 0.,11,,0.) of MiclIipo). 

53, S~tl Adt:i,ory Opinion (In <A:lntti:utiol't4fdy of 19'1IJ P.A 227, (Q:U$timu 2-10), 396 
Mich. 465, .fo89, 513, 242 N.W.2d·3, 12, 23 U97S); P16tz 'I. SfC'fDW)' of Su;tt, 1M Mich. App, 
(135, 3~, 336 N,W,2d 78&. 500, kat<t for I)p~ denied, 41'1 Mich, 1110.26' (1983). 

M. l'r8{'t1C11 Dr law:; ''The rendition of 1I1!'r.1on requtrlu( 1M kn~ and t!a tpptl· 
cation of legal prindp1e:l tmd 1bChnlqUtl to UM U» Jnt«tttt Q! tru:ithol with hll COllNnt." 
B)..itc,,', l..I.. OICT1m..ny lOSS (6th ltd. 1m}. Su Mlctt. Ct;l.tD. t..". *d()I)j;tS (Un9) 
(Mica STAT, At!N. , 21.\.916 iCallqlttn 1M)}. 

&6. Good moral clwae\.u it tM ~ity of the: ~ tppHOlJl.t "to ~ tn. pub
lic in the, lkflnlled area. m!li fai!, hotlUt, and uPon OJannot," M«:tt COM!', LAws Amf, t 33&Al 
(Welt J97t!- & Supp. 1988} iMICK. SrAT. Amt § lU208m (CaUq1um 19&6)), Sf-C MICR 
COMl'. t;.we! 00IJ.i34(l)·(2) (l979} (MICH. STAT, Am.t I 21A,iJ34{lHll (C;dieghan 1'986)). 

66, ~'t M«:IL R pP.o" COlO). 4'.(mUntmt (1988) (Prum.bl«: A 14wyN'" RMpontl~. 
hllid..). 

57. MT(:<t. CoMi'. U'NS ,800..91;) (Ili7ft) {MlCM. Stu. Amt.' 2'1A,910 (Call.qban lWJ); 
MlOt. It Pntlf'. Cof.m, RuI! 1.Q(h} usaa), ' 

5a M'1Clt COW. t..W8 AflN. t ro},l'rot {Wnt t9Sl &: SapP.19S81 (lrr{toI. ST.-!t. AmI·l 
271\.1701 (ClI.llqhs;l. li86 &I Supp. 16S8-89}). 

59, Id, 

eo. &! lIOUft'.H cited. .upni At>1A! sa 
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pended ar revoked.· t The' only requirementu. impooed on lobbyists 
are that they register}!' report expenditur~st"" maintain records,'· 
refrain' from giving gifts .to·those.they lobby~t6.alld that they not 
accept compenaaUnn contingent upon suce.asfullobbying e/forts." 
Lobbyists ore not required to impart truthful information to those 
they lo~b>'. Ele.atingtJi. prof ...iooal conduct standards oUobby· 
ists to those of attorneys requires legislation which would permit 
the state ro su.pend and revoke !obbyilli privileges. ' 

D.. FirljtIA~~ment ~o~tr~~nt$ on Stat(Regula;ion of 
: . Lobbyists', 
 ,'" ' 


The prop~d statute does not impose '8 good moral character' 
requirement on lobbyiata. who are repreaenting their own' intere$~. 
Imposing such'. requirement. wnuld infringe upon tbe citizenry's 
fifot amendment" rIght.to petit!on tbe government fOT redress of 

, grievlilleea.tI Underatanding how the state can regula~ the practiee• 

of law enlighterui us as i<> how the state can regulate lobbying, 
since the rigbt to petition extends to adihlruetrative agencies and 
to each brtmeh of the governinent.... [,obb);ng is a form of petition
ing administrative q-enciea, the executive,' and the legisiature;"!) 

,the practice of law inv~lves petitioning the judicial branch." 
The right to petition includes the right to appear In court and 

,to prosecute or defen4.a suit,in.one·s own name," It also includes 

61. s,. iQ, 	 , 
62, M1CH. COW'. L<\WB IS ~Al'l(l)·(2) (19'19) (MICK.. S'(Al'. AN'" ,U .,1704.(1)(1).(2) 

tc.dqhan 198b)), ,. , 
63. MICH. COW!', L4WB ANN. , Ut8 tWnt 1981 It: Supp. 19$8) (Mlell. 51'''1', ANN I 

; U11)4.(S) (CaHlichan 16" SIIPP, }9l!8.ae)}. . 
", MICH. COlO, W.Vf6. 4.419 (191~) (Mrc», 914T. ANN. § 4,1~(9) (CIII\tI.than 1M)}, 

I 	 iib, M1eK. COMP. 1.4... S4A21(:iU '(UJ71t) (MImi STAT. ANH • ·4.1104(1l){2) {C!llltihan 
19B5». \ . 

66. [d.•t ••~.2l(1), (Mtca:, S't'A.f.. ANN••t' 4,1'104tn){1»), Su 44/J i!ljro Dote 100. 
61. Lobb)111J iqulatiOM do no' im~inc. l,IpOn tN firot lmendmNu riaht ot (not> 

lpeech, but rot}' impm&e on the ri&hi to petition. 'l'hiI it becaUM IfJbbyltIJ ntUlationa affeci 
oommun!caUonJ with the io~t. not oammunitlltioM with tht l)eQp.le. See ThO.ll'lIHl v. 
Cmltr,t. 323 U.S, 618. S3(), nll'l, dfn~d, 323 U·.S.' 819,{t946} {~ righte of fretS.peech, trot! 
prm, :.0 auernbll, &!ld: to Pf'.tlticm IINI not identicAl rlsbttl, $" l)ilc id. lit .E3:t (fret ~tll:h 
Pf'<1u..!te the tit:ht to d~ f.lld Inform the;n~ on llJuu); c.Jlfwnia Momr TrllMp. v, 
Tntck:inJ Unllm!ttd. 4IU U,S; 60S, 610 (1m) (tbt! ri,ht (If petitioo t>~!l:.e<w the richt. of 
lndjvlduall. to addr... moil' zooYnmen,)'. But m PMrail;y .&OUl'~ dlAd $upra flQ"U! 9 It.,:
uiatil'll WlbyW. wraduct in t~ manner IIUCSeNd by thr. Commen.t paut'S c:omtitutlOMl 
moon eVIllt.wMn lub,tect.ed to nnt' IUruIndllUnt ltriet $Cl'UUny leview). 

68. See t{j~ cited JUpf'4 not.lt 4:6. 

69:, Calltornl.-MoUlt TtJntlh v. l'nick5ne Un!.inuttd, 4IH U.S. 608, StO (1972" 

70. 8el! Advl.Cry Opir#'m. 1)/1 C\1Ntitlltio~lity v/lM6 P.A. 227 (Quutimu 2- 10), 300 

M:th. 465, 513, Uit N,W.2d 3, :22-23 (1916), ~ 

71., See SUw 'f/: ~t Reed v. Ekhwab, 287 Qt, lH, 417-l6, 600 P.2t1 S81: 391' {1979J. 
ttn. <kmed, 4« U.s. 1088, rtli', dtni«d, 446 U.S, 955 {I(81)1. 

72. O,burn v, 'Sltlk of the- United St«tu, 22 U.s. (9 WheaL) 738. ~,ao {I824j, 8M ZS, 
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the right to argue one's own case before an,appellate COUrt.18 How
ever, the right to Petition ~oes .D'ot include the right to have an 
unlicensed layman represent one ill .co~ proceedings,'T4 nOf does 
the right permit an unlicensed layman to demand to represent 
other litigants.1I For, even though the federal' courts recognize an 
unlicensed person's right to litigate pro se," they do not recognize 
that an unlicensed person has a right to' litigate' on behalf of 
another, 'l"~ . 

Therefore, while "no law consistent with the first amendment 
could limit. to licell5ed professionals the right to petition the gov
ernment for redress of grievance8,"',~ the governmeD:t can license 
those who petition the judicia! branch on behalf of others," Ail 
such, the right to petition is an individual right which does not 
entitle one to present grievances on behalf of others,lO Thus, the 
proposed statute does not tread upon firet amendment rights, be
c,Ruse the ~tatute only requirel!! good moral ch'aracter o~ those whi:> 

, , 

U.S.C. I 1664 (1982') ,(federal' codifica\i~n of rill!'t ro li\i.'~' p~ #8). See, 0110 MICH. CONST. 
or 19611. Ilft. I, I 13'(ltAte cotultltutlon.l provlairm (lWAntMlna rlfht to lltlcate pro .at). 

73. &hwob. 287 Or. at 418. 600 P.2d at '391. 
7.. "{TJhe Conttltutlon of the United Statea, In ptrtlculu the Plrllt and Sixth Amend· 

menta, doell not (mit to the Plaintiff' the rlJht to bav. all unll<:ented lIIyman repreaent 
them In Court proeeedinp." Turner v. Am8rlcan Bar AIA'n, 407 F. Supp. 481, 478 (N.D. 
TeJ:.; W.D. Pa., N.D. Ind., D: Minn., S.D. Ala:, and W.D, Wia. 19711), atr'd I~b nom. T.ylor 
v. MODti0mery, ~89 F.2d 716 (hh'Clr. 1976), atrd .ub nom, PUla v. American Bar Au'n. 
5-42 F.2d U (8th Cit. 1976), Althouab dlstrict court oplnkm' pnerally bave no preoodentie.l 
value outside or the dlltrict, thl' cue carrie. more weJab\. 1'hI trial judie wu cboaen by the 
Chief JU$tlce of the U.S, Suprem. Court and tlM Ch1ef Jude- of the fifth elrcult beeawe the 
cl.lm. dlaqualifiod tl.lmOlt.1I of the fedora] judiciary, The decl,lon wu to have .tOn? deci,i# 
precedential value throuShoot the fed.ral court Iytlwm. Id. at 466-67, 483. 

75. ~IUJnljcena&d laymen cannot under the (6rat and .Ilth amendmlmtl to the) Con· 
.tltution demand tM ria:ht to repreaent other lItipnu." Tivnfr~ 407 F. Supp. at 478. 

76. Pro u:: MFar himaeI!; in hJJ. own behalf; in pllIOn. Appnrina tor ona••1f, u In thl 
case of one who dClel not retain a laWyer and aj)pearI for, himtelf in wu:r\''' Bu.cK'1 LAw 
DtcnOw.RY 1099 (lith Id. 1971)). S., caM chid .upro not. 72

77. See .upra note 75, . 
78_ State n nl. Reed v:Seh_b,'287 Gr'-'ll; "18, 600 P.2d 387,,391 (1979), urt. 

dtnitd, 4« U.S. 1088; nh'I d,ni,d, «Ii U.S. 95li (1980). . 
79. See Schware v. Board·O( Bar Examhi.en, 363 U.s. 232, 239 (1967), Ste allO SlHrry 

v, Florida, 373 U.S. 379, 382·83 (1963). .. 
SO, Two federal dilltrict court. have held that to bar a penon from lobbYfn, i~ an 

uneon.titutional infrinllemlnt on the right of petition. In each cue, the bar \Vb held to 
lnfrlnge llpon the Indlvld'l81 kibbylat'! rla:ht to petition. Neither dlClllon Involved a har 
aolely on lobbying on behall or othen. Both decWODl were reviewed hy the United Statu 

. Supreme Court. The lint tale WIll vacated by the cOOn 'for failure to properly join I!. 10V' 
ernment official. National AatD of MItt. v. McGrath, 103 F. Supt). 610 (D.D.C.), L'ocated a. 
moot, 344 U.S. 804, rth', drnird,'a« U.s. 867 (19&2). 'I'M IMCOnd cue ....as reverud on 
other pounth: the Court 8J:prt!aly refilled to reach tbt petition i1aue. United StAte!! v. Har· 
rlu, 109 F. Supp. 641 (D,D,C. 1963), ,"-v'd, 347 U.S. tl12, 827 . S,. J, NOWA.. , R. Ro-
TUNDA. &: J. YOUNG, CON8TtTUTlONAL LAw II 10.2 at 31&, (3rd ed. 1986), Bw ct· 

Repn v. TlI.ution 
ll"k.",., J" eoncuuinl)' . 
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lobby on behalf of others. 

"E. Lobbyist Conduct'Regulation in Other Jurisdictiom 
',' . 

, Tbe ft!lderal go\'exnmentf1 and all but three states" regulate 
lobbying. While fifteen" of·th... state. prohibit. lobbyists from 
knowiegly de..lvlng officials regarding issuee oUaet,only Indl· 
ana,'" N.br....... and Montano" have statutes which oontain 
good conduct requirements. Montana is the only atste which hold. 
lobbyi.t.s jo highatandarda of professional'conduct" and provide. 
for revocation of lobbying privileges" if,thosl't requirements are not 
met." I' ", :" .. ' 

Montana'. lobbyist IiceDlling oct" requires that all lobbyists 
be adult citiZens of good Qlor.sl chBJ'acter.-! Furthermore. the aet 
dean •• lobhjing 'to include promoting or .opposing "legisbltion 
before the legislature:'" and' "official action by any publlc offi· 
cial.'''· FinallYr the act provides civil" and criminal" penalties. as 
well M for 3U8pensiouM or revocation"'of the licenses,of those who 
"engage in or directly or indirectly authorize unprofessional con~ 
duct.'''' TheM profenionai-oonduCt and revocation provisiotla hava 
survived int&m:e judicw scrutiny." Because the act does not rogu~ 
late individual citizo"" octieg oolely on their own behalf!" the 
.tatute doeS not. conflict, with .the n...t amendment rigbt .to 
petition.m ! 

.' l 

I 
81: Sa 3: u.s.c... 2:el.1(1 (198!l. . ,. , 	 . 

e2:, Tho;.hrM ,tltea &re: D.1,.""., 1'J\to1l. and Wnt Virginia. 
88. The fift6en It..aWl lU'« lJabam,a, Alub, Arlsona: CaUfcinilll, lda.lro, MontAna, N,· 

btui:t. Nev. ~ JUIt)'"Oklahoma. Oregon. Tnmeaaae, Tou, Utah, and Waahilliton, 
84, Su I~ COM f 2.1,5..6 (Supp, 1981)., "' .. . 
85, Su Nu Rev. STilT. t 4{1-1492 (Ulnua 1984), 
88. SPf Mowr, CODl: ANN, II ,5·7.t02{71~ 5-7·302 (1987), 
87. ld, at i 	6·7·306(21, . . 
88. Ed, ',' 

69, Ed, at if 5·7.102{7). ~·7-3()l(1), 6·1-302, and 6.7-305(2), 

9{), ld. at Sf 5.7.101 ttl 5.7.S06. ' 

91.. [d,.~. '6·7·103: 

92, ld. at • S.7-l()2(4)(a). 

93: Ed. at! 1)'7.102(.)(b): 

,94, ld. at • fj.7.sO&{Z),. 

, 96, Sre ld, lilt • /)·7·SAA'I(1). 


96. rd. at • 0-7.206i2}, 
97. lJ. 


,98. ]d, at i 1)·7·W!1. 

99. Sit, Monuna Auto. Au'n Y. GrM~. f1~ P.2rl 3()6 (Mont. 19a1.), But Iff leMttlUy 

Uf. OJ 308 (pro",!.t(m prohlbltllte ~ cotnptneatlon.uuci down .. ~ on both 
Brat tmendrn~nt nd "P4tJ18 .caw p)tIDde). 

100. Mo"., CoDa ANH *6.7.11)2{5){b}m U9.S1j, . 

tOl, Sf"f id, at I 5,7.101(2).'$'1" aUt} ~!.'pra not& SO and aocomPanym, ~I\. 
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F. 	 Slatute Proposed to Regulate the Conduct of Michigan 
Lobby;.t•. 

Michigan ha& a good. moral" character at$.tut;e" lot 'which iff .m~ 
played to .egulat<> the conduct of members of selected state occu
pations,l91 As a re8ult~ Michigan does not need to enact 8: statute 
,pecifYing prohibited lobbyist activities, rath.r it cail regulate lob: 
byist conduct by imposing a good moral· character requirement on 
lobbyists. It .mtly do so by amendiilg the Lobbyist Registration Ad 
to~.~~~--';~--~--~~~----~ 

(1) No perSon may register ,to lobby on behalf of another un· 
I... the rsgiatrant isof good moral character. 

(2) No pe,son may lobby on bebolf or Mother unl... the lob· 
·.t is oJ good moral character. ' 

,CONCLUSION, 

By adopting the legislation proposed in th. firtlt aeolian of this 
CottllMnt, Michigan can further, it&tinterest in protecting the qual
ity and integrity of government decision making. Howe.er, In the 
final analysis, the Stete' of Michigan .lso has • compelling inte .... t 
in "detar[ing] actual corruption and ,.oid[ing] the appearance of 
corruption" in governmimt.1M The etate can further this interest 
by holding those who lobby on behalf of others to standards of 
profes8ional conduct similar to thoee to which it holds attorneys, 

By adopting legislation requiring lobbyie'" to be of good moral 
char8.eterl~Ga Michigan can protect'" its government officials, and 
th. public, from corrupt lobbyists ..... The Legislature' already re· 

IG2, MICH, COMt. LA.. Mm, 1338. .. 1 (wMt 19741 • Supp. 1m) (MlCK STAT. ANN. 1 
18.1208(1) (GIllagIwl1986l), 


IlJ3. SH inf'r'a Mt& HIS. . 

llU. $ef ~ cited 'llpro noW 4ti and 63
1{)6, Silt! JUpt4 note 56. ,"' . 

106. Mkhlpn" cwnnt J»'ohibition on con1lnpnt Cl(jm~ ollobbyisu might " 

l'NIdffld lJn«\nJtitut;lo.nal b,- th& adoption of lob~ «t4duet naulationt t-imw.r \0 Mot\.
tana'l. When it-~ fa abie to ptOttet ItMtf from tilt poknu.l fills iii contingent iobhying. 
a ,tatut~ which prohibita nonoonupt eontm.,ont Iobbyina may 00 muck down 41 oyvbroa.d. 
Su 1Uprr.!. note 99, Su «!.til ~ clted,.up11ll'Urte 66. 

107. Be;:SUit n(\lJation Qf locbb;iq: on lie:luUf cf etheR doel Mt imp!nre upon the 
, umiae of any fl,lndamenw right) a ttatuta teJWMa tutti lobbying it valid $I lena: 81 tM 
, statu" could rationally l'urthflt a !ttI:ltlmat.e .tate I~ $u Repn v. Tautiab Wltb He:p" 

tmUlwtion of Wuhinrton. «11 U,S. $4(1, 547 (1983) ("Oonerally, atatutor)' ct-itic«ticm U6 

valid if they boar a ratlone.1 rellI~Ml to it \egit!mm IIWtftll1HiDtIIl putpote. Statutes an 
*ubjllcted til II higher level of .ernilrw I( they tntel'f.tfl with the ewtise of • lundalllllltal 
rilIht, /luch II freedom of ,peech, or employ /I IUIPMt, dtoifiiCation. iUch til race,"). $.. lliJO , 
Montana Auto. Au'n v. Gfttly, 632 I1.M 300, 303'iMout 195n ("Whtlthet Nla4!ted by me 1 

I,t,jildatute Of ctUted by the people tltrO'Ulh inltl.,jv., all statuto carry with them • pffl·· 
.umption of eon.titutiDnallty." (rtlyinr on State v. EdeboD, 76 Mont. 429, 43.&, 24' P. 287> 
230 (t!m'l»). "When « 814'W~ .. cDtJltna:*d III belu( unCOtmUUltlona!, !ht> <;ballcItJ~r mutt 
,how tht h Qoee in f.et !nir!::!• ., upon .. rilln (\laranteod by tho ~nBtitution:' (r,lyina: on 

, " ' 
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quir•• ,ood ';'.,01 ch"rocter,of Bttorneys,:barbero, manicurists, ho
roiogi,ts, dead stock (animaIU",.ule"" and of tha practitioner. of 
m.any oth6f occupationa.1U In atalk contrut, the Legislature has 
apparently. detennine<! that, nelthe,r the people of Michigan nor 

, th.ir official. need to b••.,rve<! faiTly', hone.t1y, :and openly'" by 
lobbyista.. Of cOurse, the Legislature haem.de thl..ame choicere

,	,pectin£ some other Michigtlll oi:cupati6ns. As MiChigan law cur
rently stands, excepting 'disclosure obligations,'" there are no ma
terial difference. in ",gis/ret/on 'equire"",.ts for lobby;.ts - III 

thoso who fead information \0 leiislaiors - u, and licensure re
quirement. for th... who lead 8~rboe. to swine!'" 

, 

GLENN P. HOGAN 

r NAACP \<. Al4blm'a. 867 U,$, .49· (19.58)), 
lO~t TbeclArWam. Au !mportod. rood moral chal'llctt:llflqui:iment. un &ttlJrMYlll!ld 

.on \he practitiQur. of 1Mtt meN occupationa: arehitKt. barbtr, -chiropractor, rollection 
~cy nultlllPf, c:osmeto1O(llt.. dud ltoiJk (Wmtl) hMlltr. ckJct.ot (If 1I:.edicio., 4U~.t, 
j~!lMd ptot\lQhln41 ~. rttit~ fut.W• .nurillf iilil dul." hMrll'll aid ui-p"t
tmI. Menna aid tnl6N. ~ h'4tehn,,-ut and fapaind. horcloc:v amnen~, !.and. 
~~~~~~ .wdent <PoItrraduat.), practkai tIUfBO, reJiI
Urn:I nurtt, ~~ optomuNt, ~~. pb&rnw:irt. pbytk#l thw~t, 
phy&ician.. &IIlJt.t.nt. ~td.at. prim. dtttcdw (or private in\~), twpioj'1.:l)mt 
apat,: P'~ midel'Hhl huIld." HJldtotiel maintHw:ice aDd altmldcn contfacwr, 
tanltarl«:t end ~. St••.,., MlCItltWf ~ SE. CQ»M'N OcCUPATIQIW. 

R!snJcrn ~I;;N\' Mtein(aH LroamD Oc<;UtATt4..~ (1986). 
109. S.., .up'" I'IOtt sti. S.. "HlO p,(fml tut aOOompanym, DO~ Sli. 
no.. S« tOutW cited ~p1'# !':IOta $:l a e.s'.tmd j!COOtnPUlyin, tnt 
111, n, ooly l'f<luirtaimt- to lobby In Miehipn ie tqis!.t8tiop with the. *:lItt,ry Qf 

Sta~. Tit. reclttnnt anut dJ.... tbt ptnOr» tht: lohbylst employ. 10 lobby in MichlfiO 
and aOO diacloae pmont who eoll:l~tb 01 teimbut.. tM lobhym. Su IOUl(:U cittd f/.lp.ta.... "

112. s.. MIas. Cow. l...\".Iuffl. , uU(Z)·(.) (W.o.t; 1981,& Sup]). 19M) (MICH, STAY. 
ANN, , 4.11(i4(5)(2).(4} (C.llqtwi 1M " 8upp. 19fi8..S9». 

113. Th. cruy r.,quimtl.ht. to fted 'lI1bqe to .wine in MichiBan is nl(iItrat.i{ln with 
the dirbCt.llf of the MlehillUl Dtp&rb:!:lent or A,rieuJ.tun. Set MICH. CONP, U\\1I , 

. 28U(ll(c), 287.402(.) (1S791 (MI(;H'. STAT. AII'l'I. l 12.483(1)(c), 12.483(2)(.) (C!lllAghlUl 
19111)). I 
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Developing ~gisl8tive 

.Testimqny 

,, ,
INTRODUCTI.ON 

Political influence and power 
:In be seen as growing out of t.he 
oility to deliver anyone of 
hree commodities: money, vot~sl. 
t" information.,,!/ jThe capabilit{"' 
j provide money I is channeled 
~rough political laction commit
ees or other polit.ical contribu
ion mechanisms. The delivery of 
:lmpaign volunteers and voters 
epends on an organizationts abil
t.y t.O mobilize its: membership and 
::>nsti tuency. Advocacy, agency f 

:1d professional organizations in 
:le social service field have not 
~aditionally been strong in deli
ering money and vot.es, al t"~hough 
orne improvement. ih t.his area is 
ccurrin as soci<il service ro

fessionals become more politically 
sophisticated. 

The third "commodity" that 
leads to political influence is 
information. While money and 
votes I relat~ing as they dQ to a 
polit_ician's self-preservation, 
can earn ongoing acCesS and in
flUence (if not necessarily agree
ment) on a wide range of i5sues* 
the influence earned by informa
tion is more focused and limited. 
generally applying only to a spe
cific polit.ical or legislative 
issue. Nonet.heless. inforr.latior. 
is a powerful tool for shaping 
public policy. Legislators and 
their staffs have a real need for 
accurate dat.a and expert. analysis 
of the issues on which they must 

ffPollticsl influence and power can be 
seen as growing out of the abillty to 
de1iver~ ..money, votes or information." 

base decisions. Experts, pro
viders. and consumers of serV,f.ces 
are valuable information resotlt't~e$ 
for politicians, Through the 
effective and timely presen-t.ation 
of information, interested persons 
and 3roups can have a substant.ial 
impact on t_he course and content. 
of legislation. 

Influencing legislation 
through information occurs ~hrou9h 
both "informal" and "formal II in
terventio!'u;., ~ith t.he major "for
mal" mode be~n9 the presentat.ion 
of testimony at legielative hear
1n9s. ~nc development of testimo
ny \111.1 be f.he pz-imary focus of 
t.hin art..iclc~ 
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CHOOSISG AN IHT~RVENTION 

Through whatever monitoring 
process you may use, during the 
course of a legislative session 
you will identify certain legisla
tive i$$u~s in your area of con
cern. In this section I will, 
first, list some of the factors to 
consider in deciding Whether and 
how to take act.ion on a particular 

,issue. Second, I will briefly 
mention "t;he t.ypes of "informal" 
interventions available. Finally, 
! will discuss the different "for
mats" for! present.ing fot'mal testi
mony on an issue. 

FACTORS TO CONSIDER I!!I 
DECIDlIiIG:OIiI All IHTERVEN'l'ION: 

• IMPORTANCE OF THE ISSUE TO YOU, 
YOUR ORGANIZATION. AND YOUR CON
STITUENCY I 

,
How central .is this particu

lar legislative l.$$ue to you and 
'your organi2';at.ion· a mission? Is 
it integrally connected to your 
social function, or is it rela
tively peripheral? To what extent 
will yourfClientele or constituen
cy be affected by legislation on 
this t.opic?. , 

• TIME AVAILABLE TO PREPARE AND 
TIMING OF1L&GISLATIVE PROCESS 

When! will the legislative 
body {~ornmitteel legislature, 
etc.) act~ally take up this issue? 
Based on that information. how 
much time and staff resources: can 
you devote t.o prepat'ing to present 
infot'mation on this matter? 

I 

I 


• WHAT WILL OTHERS no? 
I ... 

Is it. likely t.hat~ other or
ganizat.ions or individuals ,.will 
present. information on this issue, 
covering basically the same ground 
you would cover? If so, it may be 

fPrhe extent ofyour real contribution 
on an issue Is often a useful guide :in 
determining the bext form"t for your 
~volvement. " , 


Possible for you to "sign on" to 
their statement, or othet'wise en
dorse their poai tion without deve
loping your own testimony. On the 
other hand. if you don't come for
ward on this issue* will certain 
important points go unsaid? " 

• WHAT RAVE YOU TO OFFER ON THIS 
ISSUE? 

The extent of your real con
tribution on an issue is often a 
useful guide in· determining the 
best. format for your invol.vement. 
If you would be providing general
ized support or criticism of a 
legislative proposal, 's lesser 
level of involvement is called fat' 
than if you have specific at'gu
ment.s and data to augment YOUt· 
position. If you have detailed 
data, analysis, or major altel:na
tivee to put forward on a Lopic r 
then more extensive types of 10
vol vement are called f.or 4 

At Metro D~C. National Asso
ciation of Social Workers we have 
tried to move away from simply 
.. expressing concern" on various 
legislative issues. 1..0 focus more 
on present.ing arguments supported 
by data and analysis. I have 
found that legislators and their 
staffs consider "informar.ion rich" 
presentat.ions to be bot~h more 
useful to them in formulating 
policy, and more credible as 
substantiated expert opinion. 

• VISlBILITY 

The above notwithstandingt 
sometimes it's wise to present 



10 
estimony just to keep yourself in 
he public eye. As a part of 
'J.ilding recogni tion i for your or
anization you need': to be "vie:i 
:I.e." Staying visible sometimes 
eans presenting testimony on rel 
tively "peripheral" issues, 
ssues not necessarily central to 
he primary thrust of your organi
.'!I.t.ion. To a certai'n extent. z you 
a1' want t.o, t.esti1fy on "side 
$s~eSn to gctoyour group known as 
politically active~ organization. 

':len it comes t.ime to lobby for an 
:nportant. '~ssueJ it: may help if 
he legislative community already 
as some fa"miliarit*y~ with you. 

I 

tqS}ometimes it's wise to present 
testimony just to /reep yourself in the 
public eye." 

,I 
, 

You may also want to be "vis
"~le" OIl an issue as a way of as
~rtin9 your involvement in a sub
ect area t.hat is, import.ant t~ 
::m, but on which Y,'ou haven I t the} 
esources to develop a major 
Latement. At Metro O.C. NASW, 
~r example, we have presented 
airly brief test.imony at several 
udget' and block grant hearings. 
acking the resources to undertake 
ajor budgetary a~alysis, we'vG: .. 
~netheless managed to establish 
ur presence in these areas. 

LINKAGES. HELPING YOUR 

RIENDS 


Preparing t.estimony can be an 
pportunity to ina'ugurate or ce
~ent alliances with' other agencies 
,nd organizat".ions. I If an issue is 
I f. minor import.ance to you, but is 
;t..rongly :support.ed I or opposed by 
,0 ally (or potential ally) t it 
;ay be worthwhile to activelY come 
::orward . to SUPPOl.-t. your ally's 

! r.'.~ 

ttAnother factor . . .is the personality, 
predisposition, and political orientation 
of the legislators and staffpeople who 
will be reviewing an issue." 

posi tion. In most cases, t.he 
group you I re supporting on an is 
sue can provide you with the back
ground information you will need 
to prepare a st.atement. The ex
change of political favors- among 
groups with mutual or complemen
tary interests is a basic part of 
t.he political process. and will 
payoff when you need support for 
y~ur k~y issue someday. 

• LEGISLATOR AND STAFF _ INCLINA
TIONS 

Another factor to keep in 
mind is the personality. predispo
sition, and political orientation 
of t".he legislators and staff peo
ple who will be reviewing an is
sue. Legislators and staff people 
specialize, becoming well-versed 
in a few subject areas. They have 
relatively little expertbt in 
most areas~ On any legislative 
issue, then, most legislators will 
rely on briefings from staff, or 
on the views of those legislators 
who specialize in that subject 
area, in forming their opinions. 
The importance of legislative 
st.affS' is- usuallY t:tnderestimated 
but they are particularly impor': 
tant when information is a group's 
main currency for influcnce. It 
is the staff's job t.o draft. legis
lation t set up hearings- z brief 
legislators on issues, and write 
summary reports on legislativa 
m~t.ter8. Kn:>w:ing the idiosyncra
s~eG and pollt1cal leanings of the 
key legislat.Ol:s and key st~aff peo
ple on an issue can give you im

portant 
may pre 
shape 
effecti 
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I 
portant clues as to how the matter 
may proceed, and will help you to 
shape you;r: o .....n involvement most 
effectively. 

TYPES OF LEGISLATIVE 
IH'l'ERVENTIOtl 

,. INFORMAL INTERVENTIONS. 
Informal interventions tend 

to fall at both ends of·the spect
rum~ situations where one is very 
peripherally involved, and si tua
tions where one is very centwrally 
involved as a political actor. In 
the "peripheral" category come 
letters to le9islators~ sent at 
the behest. of allies, or as part 
of a w-idespread campaign in which 
you are a I minor part. Also 'Iper i
pheral" arc those cases in .....hich 
you call :a legislative staff per
son to inquire about a legislative 
proposal.; but take no action. 
such call.s not only get you the 
information you seek, they also 
keep you ivisible -- even if your 
group takes no act-ion, you at 
least knew the proposal was there. 
Sut Ifperipheral'l interventions are 
by defini:t;.ion not very important, 
and shouldn't be your main form of 
legislative activity. 

I 
The situat~ions where you are 

most centrall.y involved are, ty
pica-lly I t.hose where you are the 
prime mover behind proposed legis
lat.ion. ·If your organizat_ion is 
leading t~he fight~ for a particular 
bills then you will want to meet 
early on with key legislators and 
starf t to, educate t_hem on the is
sue I to sol icit their support for 
your proposed, legislation, ~nd to 
locate a legislator willihg to 
sponsor your bill. Such an ~dea
Var will' require subst~antial a
mounts of staff time, and will 
probably be , a major focus of your 

tt'FormsJ' intervention • . . refers to 
presenting testimony at legislative 
hearings, 01' • •• formal statements to be 
uicluded in hearing records." 

_.-!, 

group' s activit~y for a period of 
several years. Another type of 
"central" invol vernent occurs when 
you want to block legislation that 
is' still in the talking stage. If 
you've heard that a particular 
proposal is making the rounds, and 
you are sufficient_ly concerned 
about its potential adverse im
pact l you may want to arrange 
meetings with legislat_ors and 
staff to discuss your concerns, 
before anyone introduces legisla
tion. Such a meeting may be most 
effective when you are accompanied 
by representat~ive$ from fUlied or
ganizations f thus present.ing a 
broad f~ont of oPPosition ear~y 
on. 

, 
• FORMAL INTERVENTIONS 

"Formal" interve'ntion l as t 
am using the term in. this article, 
refers to presenting test.imony at 
legislative hearings, or to pre
senting formal statements to be 
included in hearing records. Le
giSlative hearings are the pub
lie l 

.$ opportunity to "have its 
!Say", .on legislative proposals, and 
this 'can sometimes be a procedural 
formality. In most cases. howe
ver, hearings are a real opportu
nity for legislators to receive 
needed information and COmment on 
proposed laws. I have frequently 
seen comments put forward at 
public hearings have a major im
pact in re-shaping, or blocking 
passage of, a particular bill. 
Expert, "information-rich" testi
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.t\ony is the most likely to have 
.:.his effect. 

There: are four !basic format.s 
for presenting in'formation at 
,)earings; 

t) Oral Test.imony j Presented A.t 
::tearings. ; Followed By a Written 
3t.atement Lat.er. • 

• 
If you learn about hearings 

::m an issue on shor,t;. not.ice~ you 
:tay only have time to reshuffle

•lour schedule and, get there, 
:>peaking from notes, and promising 
~he legislators that,You will sub
:nit a written st,atement later. 
However, coming to a hearing to 
speak without accompanying 'written 
testimony 'smacks of, being unpre
pared, and; it. would be unadvisable 
to do thi s on an issue where you 
were very involved. : In situations 
w!oere your testimony is more sup
portive or generaL: however. it 
'~ill someti:nes be better to pre
sent oral testimony without ,a 
4ritten copy than to not show UR
':I.t all. ,Providing: a follow-up 
~ritten copy--based on your notes
-allows fO.r an accurat.e record of 
your comments t.o be ,placed in the 
nearing record and summarized in 
the legislat.ive committee's re
port.. 

2} Oral Test:imony Presented wi th
~ut Pollow-Up Written Statement~ 

This is only acceptable at 
hearings that are prett.y much pro 
forma (e.9. at, the" confirmation 
hearings of an appoint~e Who's 
cert.ain to r:e approved} . In 
almost any ot.her cir.cu~nstance, if 
you testify~ you should s~b:nit a 

written version of your statement t -
as well. ftwril 

8ubmi, 
, the BCI 

:3) Oral And written Testimony 

Presented Together At Hearings. 


Thi s is f'.he standard way to 
present testimony, appropriate for 
most situations. In this format. 
you writ.e up your testimony, and Inthen go in and read it. aloud at interestthe hearing~ If your written tes

of subm.timony. takes longer to read than in lieu 
your allott.ed time to speak, read mony at
highlights or summaries of your writtenwritten statement. (Incidentally ~ the heawhen you sign up with the legisla discussetive staff to present testimony at pared by
a hear;ng, be sure to ask how long ten stat 
you will haVe to speak~ Plan to I ;nitted f
stick to t~his limit; most legisla after th
tures abide firmly by their time Some ea:limits,' and you don 1 t want to be require
cut off before your conclusion~) to make
After ,you present your prepared r:Ile, ho
testimony. legislators may ask you it. If'questions. Questions are most. trouble :
likely, if your organizat.ion is On an iscentrally involved in the issue, the extrr: or if your testimony is particu be gainetlarly ~ubstantial. at hearin 

If you choose tnis format for 
intervention, bring sufficient WR 
copies of your written testimony 
so that each legiSlator and staff 
person present can· have a copy. I In t 
think ·it·s also a good idea to Sent ..a 
bring extra copies to share with fective t 
others attending the hearing- su. state 
press,. representativeS of other nOt be i, 
groups who are testifying, etc. but I ho;
They are all interested in this wno are n, 
issue, toO, and you advance your ty. 
message by spreading it among 
these people. Depending on tbe Basic 
newsworthiness of the issue and of Sists of f 

yo~r contribution, you may want .~~ 


sortd ou't press releases. hold a 

news confe:i.!;!nce. etc. in conjunc'" 
 • Pa 
tion ·\1i.th you:- t0st~iIT!0ny. uHello 
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f'Written statements can WilUally be 
submitted for tJ specified period after 

the actual hearing date." 
I 

•
I 

4) l'lritten stat.ement 

for the hearing record. 


In mOst legislative hearings, 
interested parties have the option 
of submitt·ing a written st.atement 
in lieu of presenting oral testi 
mony at t_he hearing H_self. The 
written s;tatement is included in 
the hearing record, and may be 
discussed i in a summary report pre

'pared by legislative staff. Writ 
ten statements can usually be sub
mitted for a specified time period 
aft~er the iactual hea.t'ing date. In 
some cases, time oressures will 
r-equire you to Choo'"se this format 
t.o make your views Known. As a 
rule, however, I don't recommend 
it. If yqu are going to go to the 
trouble or developing a statement 
on an issue, you may as well get 
the extraiimpact and visibility to 
be gained I by actually showing up 
at hearings to present it. 

WRITIBG TESTIMONY, 
A FORMULA 

In this section. I will pre
sent a "formula" for writing ef
fective testimony and similar is
sue statements. The formula may 

,not he ideal for all situations. 
b'J.t I hope it will help readers 
who are new to legislative activi
ty. 

Basically, the formuLf con
sists of four paragraphs: ~ 

' 
• Paragraph One is: 
lOHello, I am/We are ... " 

13 

• Paragraph Two is "I/we 
believe ..... 

• Paragraph Four is 
"Therefore, I/we Believe ·.. .. 

In practicel of course, any 
or all of t.h~se "paragraphs" may 
e~ke up several paragraphs or even 
many pages. Structurally, howe
ver, testimony can be prepared by 
thinking of it' as consisting of 
these four paragraphs. 

• Paragraph onet 

In paragraph one, you want to 
identify yourself and your organi
zation, and to establish three 
things: 1) your credentIals as an 
expert in the field under discus
sion: 2) if appropriate, your or
ganization's political clout via 
the inferred ability to deliver 
votes: and 3) you and your organi
zation's relevance and importance 
to the issue at hand. 

Begin by int.rod~Cing and i 
dentifying yourself and your 
group. Then, .to establish your 
expertise l mention any dist.inctive 
educational attainments ("I did my 
doctora~ dissertation on this sub
ject~") I ci.te publications written 
or advisory positions you hold, or 
simply note your extensive experi
ence ("I've worked in this area 
for twelve years.") 

Your ability to bring in 
votes may be implied if you < can 
mention the size of your organiza
tion's membership or clientele. 
If it is large, or if it is known 
that your constituency has been 
politically active in the past, 
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~~Begin by introduciIJ,g'and identifying 
yourself lllld your group. " 

:he reference to your numbers will 
3erve its purpose* 

Your relevance to the issue 
it hand is simply a mat3'.er of cla
_·ifying how yOu are connect.ed to 
to issue. If you or: your group is 
;entrally involved, this i$ easily 
;aid ("we ,are the primary agency 
)roviding 'this service in city x 
;erving over 1.500 families in the 
.ast year"). If you are involved 
lS an advocatejexpert t reference 
;hould he JP.ade to your canstituen
~y ("our organization is a C'onsor
~ium of agencies, universities I 
lnd professionals in' the field II) • 
':f you are more peripherally in
101ved in the issue --perhaps you 
ire testifying as a favor to an 
'lly--you may cite your general 
,dssion as being relevant ("we are 
concerned with this, issue as it 
.mpacts the health of children") ~ 

,, 
All of paragt'aph one 

,
should 

lsually fit in one or two actual 
)aragrapns. Below is an example 
)f a .Iparagraph one": in two para
Jraphs from NASw t.est.imony on a 
'Deatb With, DignitY"j bill in the" 
).C. Counc~l. I ...~ 

I am Mila Tecala, a cli
nical social I worker, 
specializing in work: 
with the dying and their 
families. I have worked 
in the field of death 
and dying for: t.hir Leen 
years. I presently 
maintain a private prac

'tice in the District,,
and serve as a; consul

tant to the Hospice In
stitute in New Haven, 
Connecticut, Hospice 
Care of O.C. I the Nor
t.hern Virginia Hospice, 
and to the National Can
cer Insti tut.e. 

I serve also on the 
Board of Directors of 
the National Association 
of Social Workers, Me
tropolit.an Washingt.on 
D.C. Chapter. Our pro
fessional association 
represents more t.han 
2,300 social workers, 
more than half of whom 
1ive or work in the Dis
t.rict.. Many social wor
kers - in' hospitalS" and 
hospices, in nursing 
homes and mental health 
clinics and in other 
community and private 
settings -- work closely 
wi th the d'!(ing and their 
families. 21 

• paragraph Two 

In one or two paragraphs~ es
tablish in "paragraph two" the 
main point of your testimony. 
State your main belief and any ma
jor corollary points. !f you will 
have lengthy or complex background 
to report in the body of your tes
timony, it may be helpful to give 
a "preview!! of what 16 to follow 
(the preview could saYl I1 we will 
discuSS ----, than review ____ , 
and then show how doing ---- would 
lead to ---- ~") • An example of (l 

brief "paragraph two. 't from (l 

statement on proposed amendments 
to a mental health confident.iality 
law: 

In our opinion t the pro
posed changes would vi
t..iate t.he essential con
fidentialit.y needed to 

I reI 
he. 
ing 
"in 
theJ mak 
rie 
sen. 

i per: 
meni 
tiOI 
neec 
cIa] 
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render, effective mental 
heal th 1 care. By strik
ing t.he requirement for 
"independent review," 
the proposed amendments 
make the insurance car
riers the proprietors of 
sensitive and detailed, 
persona'lly ident.ifiable 
ment.al : health informa
tion, beyond what is 
needed ,to simply handle 
claims .]j 

• 	 PARAGRAPH THREE 

This 'is where you develop 
your idea. ~ bring forward support
ing arguments, data, background 
information', illustrat_ions from 
cases and anecdotes, etc. All the 
",why" for your main point goes in 
paragraph three. , 

There, are, incidentally, 
varying opinions on the wisdom of 
using anecdotes and case examples 
in testimony. Some people believe 
that legisl'ators hear too much of 
these and that it turns them off. 
while others find it an effective 
way to illustrate the consequences 
of public policy. My advice is to 
study your key legislators, try to 
l'earn what kinds of information 
they resporid to, and then focus 
your "paragraph three" supporting 
arguments in that direct+ion. An
eCdotes. if clearly relevant and 
riot over-used, will be helpful 
with some legislators. 

o'f a 
form 

, 
I am not including an example 
"paragraph three." since here 
is fa'r less important than 

content. Ip. situations whel<ie you 
a,re test+ifying for visibi~ity' s 
sake, or or "general princi)(,,~e," 
or in supp,ort of an ally, your 
paragraph three is likely to be 
short ':perhaps one, two, or 

,15 

~~[SJtudy your key legislators, try to 
learn what kinds of information they 
respond to, and then focus your . •• 
supporting paragraph in that 
<l(rection. " 

three actual paragraphs of fact 
analysis. When you are more hea
vily invested in an issue, your ,, 	 "paragraph three" may run on for 
many pages, with various appen
dices added for legislators and 
their staffs to review. 

• 	 PARAGRAPH FOUR 

This is your summary. Here 
you restate your main point, make 
reference to the evidence or argu
ments you have presented; and re
state your or your organization' s 
connection to the issue. Clearly 
stat+e your position on the legis
lation in question (support. op
pose, favor amendments, ~tc.). If 
you have presented sUbst.ant.ial 
arguments or controversial testi 
mony, indicate that you are avail 
able to provide further informa
tion if requested.· "Paragraph 
four" should be.a brief summary of 
your overall presentation, and 
should normally run one or two 
actual paragraphs. 

An example of a paragraph 
four", from NASW testimony sup
porting the licensure of nurse
midwives: 

Social workers, as 
health care profession
als, work closely with 
nurse-midwives and other 
professions in maternity 
health care settings. 

,
,
co 
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We believe that the li 
censing of certified 
nurse-midwives , is a 
practical means to ex-" 
p;a'nd' the health care 
resources available in 
the 	 District.. This ex
pansion of 'qualified 
health care personnel.. 

fflDformation'can be a usetul 
commodity iD helping to shape legislation 
tuld public,policy." 

will lead to· improved 
GerV~CeB to pregnant 
'Women and their fami
lies, and will favorably 
impact the infant mor
tality rate in the Dis
tr ict~. The' National 
Association of Social 
Workers, Metropolitan 
Washington, D.C. Chap
ter, st~ron91y. supports 
the passage of Bill 
4Q132.i/ ,, 

> 

SUHHARY 

Information can be a use~ul 
commodity in helpin'g to shape ,le
gislation and public policy.~ A 
variety of factors need to be as
sessed when considering legisla
tive activity, so that the appro
priato level of intervention is 
chosen. Using a ('1 formula" for 
writing testimony may help that 
task go more easily. especially 
for those starting out as legisla
tive activists. Key elements of 
testimony are: Whom I Am. What I 
Believe, Why, arid; a Summary of 
main points. 

::s 


Il'OOTIiIOTIIS 

FrOm a talk by Mark Battle, 
ACSW 1 at March, 1983 Metro 
D.C. 	 NASW Conference. 

/
2. 	 From Metro D~C. NASW t.estimo

ny before the D.C. Counci1, 
May 28 1 19B1 • 

3. 	 FrOm a joint. st.atement.• 
si9ned by 11 professional and 
col1\ntunity groups, to a DOC'l 
Council Committee Chair, No
vember 20, 19B1" Language: r==== 
written by Met.ro D.C. NASW, 
from an original draft 
George MCMahon, M.D. 

4. 	 From Metro D.C~ NASW t.estimo
ny before the D.C. Council, 
JUly, 1982. 
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this article is mine). 
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lumbia Council. Which funct~iona a!; IIchool dis 
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of Gifts to Public Officials 


. ' 
:. : 
..,: 

I uhlir: attention haa rocentlyI P 
I 

turned tnwnrd the receipt 
of gifts by public officers 
and elected officials at 

every level of government, Mcdia re
ports, anecdotal stories, evon a Laon 
County grand jury, preaontment have 
fired the public imagination to conceive 
of 'n state governri::tent where bribes 
thinly disguised as "gifts" an:!' bestow<ld 

! by lobbyists upon the state's policymak~,, era· The public has demanded greater 
restrictions upon "gifts" and increaood 
accountability frnm:its leaders, 

Responding to the public's wishes, 
the legIslature, i.n the 1990 Special "A" 
See&ion and in the 1991 regular SCIW 

sian" in partnership with Governore 
Martinez lInd Chiles, enacted 11 wide
ranging series ofrefort'ns severely lim
iting gifts and increasing accountabil
ity of the state's highest officials to the 
state's voters. This package impftses 
upon reportingspccifieci state and local 
employeea a di5(:losure requirement 
separate and additional to the annual 
statement of financial interests found 
in 'F,g, §1l2.3144 (198i') and F,g. 
§112,314tHSupp, 1990). 

Three pieoos of legislation t in par. 
ticular have significantly increased the 
prohibitions on alXepting gifts by pub
lic offiC<lrs, increased the power of the 
Florida Commission on Ethics. and 
greatly expav.ded disclosure require· 
ments with which public officers-and 
in some cases, private indivIduals
must c(lmply. This article SUthmari$€s 
and briefly dl~ussea the new prohibi~ 
tlona: on accepting gifts and disclosure 
requirements appliJ;able to government 
officials,:! 

,

' . 

Applicability 
The n~ gift disclosure lawa apply 

to a broad range of state offirers and 
employees. Specifically, persons sub· 
ject to these laws nrc reporting 
individuals as defined in F.S. 
§1l2.3148(2)(d) (1991), and procure
ment employees as' defined in F.S. 
§112.3145(2)(e) (1991), 

A "reporting individual" is one sub
ject to full or limited financial 
di.~lesure pursuant to art. n, §6 (If the 
Florida Constitution, and F.S. 
S112.3145 (1991). Reporting individu
als include, but are not limited w, 
elected cQnstitutional officers. ap
pointed members of s~ate boards, 
appointed secretaries, assistant or dep
ut.y secretaries, executive directors, 
assistant or deputy executive direetors, 
of each state department, commission, 
bourn, or oouncil. and diVIsion direc
tors, sssistant or deputy division 
directors, bureau chiefs and assistant 
bureau chiefs of any state division or 
bureau, assistant state attorneys, and 
assisUint puhlic defenders,3 

Local officersl1nd epecifk>d local em· 
ployec8 defined in F.S. §112.3145(1)(a) 
(19tH) \ire also subject to the new gift 
disclosure laws. These include, but are 
t'lOt limited to, elected local officers, 
appointed members of boards, 01' com~ 
missions, sllch as expressway authori
tics or transportation authorities 
established by general ls.w,4 Mayors, 
C6u~ and city managers, eounty 01' 

muni~ipal attorneys, county or muniCl
pal chiof building inspectors, water 
resources coordinators, and chiefpo!Ju
tkm or eevironmentnl C<lntrol officers 
arc just a few of the nonetected local 

offiC<lrs llubject to the new gift disclo· 
Sllre laws/" 

A"procurement employee" is defined 
as any employee or an officer. depart
ment, boord, eQmmission, or council of 
the executive 01' judicial branch of state 
government who participates through 
decision, epproval, disapproved. recom
mendation, preparation of any part of 
a pun::hase reiJncst. influencing the 
cuntent of any specificahon (11' procure
ment standard, render\rig advice, 
investigation, or auditing, or in any 
Qther advisory capacity in the procure· 
ment of contractual services or 
commodities as definod in F .5. 
§287.012 (l991), if the cost of such 
services or commodities cxteeds $1,000 
in any year.s As usm! in thifS a:rtide, 
''reporting individual" includes "pro
curement employee." .. 

Definitions 
The term "gift." for purposes qfcthies 

in government and financial disc1o. 
sure, is defined thus: "[TJhat which is 
accepted by a donee or by another on 
'the donco's behalf. IJr that which is 
paid or given to another for oron bohalf 
of a donee, directly or indirectly, fir in 
trust for his benefit or by any other 
meane, for which equal or greater con· 
$ideration is not given '.' , ,"7 

The definitilJn continues with some 
~mples of gifts, e.g., the use oftangi· 
bIe or intangible peroonal property. 
pr<!fes.~jonal services, other pen«>na1 
services for which a fru:: is nnrmnlly 
charged. etc. Included also is "any other 
similar service {II' thing having an at. 
tributable value not alroady provided 
for in this section."8 
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Excluded frem the definition of"gift" ' 
are inter alia, salaries, commissions, 
expenses, services, fees and gifts asso
cI<lted primarily with: the donee's 
bllsim:l1Ia or empluymen~," campaign
related or political co,ntributio,ns re
ported pU1'1>uant to F$. eh. 106,10 
honoraria or honorll.f'ia-related ex
penses,1l awards. plaques, certificates:, 
or the like, honorary mtimberships in 
service or fraternaJ orgariiutiona, and 
food or beverage which -can be ron· 
sumed at a single sitting. 12 

".5. §"U2.3149 U99t)i1de-fines and 
regulates payment of honoraria to re
porting indl ...idl;lals. "Ho,norarium" is 
defined in csseiu;e as the pnyment of 
consideration 'to or on 0: reporting indi
vidual's behalr. for a speech, oro] 
pre$e-ntBtlen, writing (other than a 
book for publication), etc.: which is not 
connected.to the reporting individual's 
normal employment outside his f1r her 
public employment. lt : 

Although nowhere dofined pel' se, 
"prohibited donor" is 0 useful term w 
describe an individual nr entity prohib
ited from tJe-ing oolicitod fer gifts and/or 

"Honorarium" does 
not include expenses 

such as 
transportation, 

room and board, {or 
an honorarium 

event 

honof'arin by. or from giving gifts nndl 
01' honoraria to, a reporting individual. 
A "prohibited donor" includes A "lobby
ist" as defined in F.S. §112,3148(2}(b) 
{t9911 (for gift purposes) and F.S. 
§112.3149(l){dX1991)(forhonct1lria pur
poses) who, in this context, lebbies the 
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reporting individual's agenty; U the part~ 
ncr, firm, cmployer. or principal of n 
lnbbyist;14 and It politii:al commiHee 
or committee of continuous existence 
us defined in F.S. *106,Q11 0990.n 
These definitions also gnvern hono
raria. 

An entity of the legislative orjudicia! 
branch, a department or a commission 
oftho executive branch, a county, mu
nicipality. airport nuthority, schoo! 
board. or a direct-supporL organization 
specifically authorized by law to sup
port a govcrnmental 'entity lS n{lt a 
prohibitcd donor lUi La giftH ovcr $100 
if a public purpose can be shown for 
the gift. 15 

Prohibitions 
A reporting individual is barred from 

soliciting a prohib-ited donor for any 
gift, food, 0,1' beverage if such gift is to 
he for the benefit. oJ the reponing indi
vidual, his immedi(lte family, or 
another reporting individunLUI Are· 
porting individual is likewis(" barred 
from knf)wingiy .(lccepting, directly or 
indirectly, a gift wertb moro than $100 
from a prohibitod donor,W 

A reporting individual may acoopt 
gifts in excess of $100 fNm nonpro· 
hihited donors, subject to the'disclosure 
requirementsditicussed below. In l!ddi~ 
tion • .(lreporting ind1vldual may accept 
from a prohibited donor a gift in excess 
of$100 on ~hllifofa charilable orgBni~ 
zalion or governmental enlity,:U In this 
c-vent. hflwever. the reporting individ· 
ual may not maintain custody or the 
gift long(!1" than reasonably necessary' 
to, transfer the gift to the charitable 
organitation or governmental entity.22 

A reporting individual is barred from 
soliciting an honorarium relnted to his 
public dutie-!,!.23 A repnrting individual 
is barred from knowingly accepting on 
ho,norarium from a prohibited donor,2
A prohibiled donm' is barred rrom giv
ing an honorarium ta a reporting 
tndit'jduaL25 
, "Honorarium" doos not include ex

penses such as transportation, room, 
and boord. for nn honorarium event.2l'l 
A prohibited donor may pay a report
ing individual or his spouse reasonable 
expenses to an honorarium event, as 
discussed below. 

Disclosure and Valuation 
Reporting individuals now face in

creased gift disclosure requirements. 
For the first time. nongovernmental 

http:dutie-!,!.23
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individuals who are prohibited donors 
ulso must comply with gift disclosure 
requirements. The new statutes now 
impose a quarterly disclosure r~uire· 
ment. I 

A prohibited don'or must disclose nil 
gifts to a reporting individual in excC$S 
1)£ $25 but leas thp.n $100 {gifts over 
$100, of course, are prohibitcd),27 The 
prohihited donor must file a report (In 
the last day of each calendar quarter. 
for the preceding quarter.2$ The report 
must contain a description of each gift 
mnde, its monetary ,'alue, the name 
(Ind address of the d;}nor, the noma and 
addrcss of the recipient, and the date 
the gift was given.29 The report must 
he riled with the 'secrotary of atatc, 
except when the rcpurting individual 
III in the legislative branch, in which 
taro tha ra~rt rnu~t be filed with the 
Joint Legislative Management Com· 
mitteo,30 In addition, the donor must 
notify the reporting individual that the 
gift will be disclosed in this reptfrc31 

This section does not apply to gifts 
from govet'nment entities, gifts: over 
$100 (which are prohihited), or to gifts 
m::ccpted on hehalf1uf a governmental 

, 

Drafting trusts 
is }"Ourstrength; 

helping your 
clients fund 
them is ours. 

Thur local Schwab brandt 
can W01k with you personally 
to help clients set up their trust 
brokerage accounts. We even 
give you a toll-free 'IhlstLine to 
call, if you have questions. 

At Schwab, your cli£nts 
act as their own trustee. 
Schwab acts only as the custodian 
of their account. And unlike 
banks,. we don't charge custodial 

entity or charitable organltation.S2: 
Although barred from payment of 

honoraria, prohibited donors may pay 
expenses for honorarium events. Such 
expensas include the payment of aetual 
and reasonable transp(Jttat'on, lodg
ing, food, Ilnd beverage expenaos fer a 
reporting individuul nod spouse,:!J If 
payment ef th.ese CX"penses lll'made to 
a reporting individual, then the prohib
ited donor must send the~'reporting 
individual a statement settil'lg forth 
the name and addresa of the person 
paying the 12Xp.!nses, a description nf 
the expenses paid ouch day, and the 
total value of expcnooa paid for the 
honorarium event m..t lator than 60 
days after the honotarium evenL)4 

Reporting individtutla mhst filo a dIS
closure statement with the secretary 
ofstnte listing every gift valued at over 
$100 the reporting individual has re. 
ceived during the preceding caiendar 
quarter.35 The statement is due on the 
last day of each ealcndar 'Quarter and 
CQW>YS the previuus calendar quarter':16 

This statement shall include a de· 
scription ef each gift, the name and 
addregs of the donor, and the dates: 

~hen each gift was given, and a copy 
of any receipt provided by a donor 
establishing tho value ef a gift,31 In 
nddition, the discioaure statement may 
include an explanntion by the repQrt~ 
lng individunl of the difference (if any) 
between the value of the gift shown on 
the gift reteipt nnd the declnred vnlue 
of the gift.38 This statement must be 
sworn 00 by the reporting individunl 
filing it.lt A reporting i.ndivuiunI who 
does not receive nny gIfts in exceas of 
$100 during a eslendnT quarter is: not 
required ta me n disclosure statement 
for thot qunrter,46 

Exempt from Lhis requirement arc 
gifts from relntivcs,.u prohibited gifts. 
and gifts from a gevernmentaJ entity 
or n dirt;ct support orgnni':tation spe<:ifi· 
cally authorized by taw to support 11 

governmental cntity,4Z 
Reporting individuals rrnlst report, 

no laler than July 1 of each ycar, all 
gifts which they have rcooived in ex
eess of$100 from governmental entiti~ 
or direct suppu:rt organizations specifi. 
cally .t\uthoritcd by law to support n 
government enlity,4~ The disclosure 
statement shaH provide the identity of 

CharlesSchwab 
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the donors. description of the gift, the 
datI'> or dates on which the gift was 
given, a copy oC nny recclPt provided 
by the d(lnor, and the vulu? of the total 
gifts for the calendar year in ques· 
ti(tn. u As with quarterlY;disclosures, 
reporting individuals arc permitted to 
explain the differenee between iha 
value shown on the gift r~pt and the 
value declared on the disclosure state-
menL.(5 i 

Areporting individunl rriust disclose 
by July 1 each year all 'nonoral'ium 
event-related expenses pajd by a pro
hibited d-r)Dor.(6 This dific!O$Ure must 
include name, address, and affiliation 
of the person paying the honorarium 
expenses, the am,ount of the cxpenE;CS, 
a description of tht'! expcn~ca paid. the 
date of the honorarium event. and a. 
copy of ench statement rereived by the 
reporting individual (rom the expense 
provider pJrsuant to F.S. §112.3149(5) 
(1991),.(; There is no requirement to 
disclose hononlrlum oxpenset! paid by 
a nonpruhihitcd donor.' ; 

F.$, §l12,3148(7)(199Dprovldes cri
teria for valuing gifts, In general, the 
vnlue of a gift must be its actual cost 
to the donor.'(11 For services, the gift 

., 
1 

Penalties range 
~ 
~ 

from reprimands to 
civil fines not to 
exceed $5,000, to 
salary forfeitures 

and loss ofposition 
through 

impeachment or 
dismissal 

muat he valued at the reasonable llnd 
customary charge fur such scrviees in 
the community where the serviee{s) 
wns (were) performed;·' 

Any consideration pAid by the re
portieg individual to the donor is 
deducted from the value of the gifLSO 
If the actual value of n girL cannot be 
determined among multiple partici. 
pants nt Il girt event, the gift value is: 
det(ll"mined by prorating the total costs 

equally among invited persons, 
whether reporting indIviduals or not-51 

Transportation ml,l$t be valued on a 
round.trip basis unless one-way trans
p(lrttl~ion i$ provided,52 Round-trip 
tranillportation is considered a single 
gifcM Trnnsport.ation provided in a pri. 
vate 'conveyance (e,g" private plane) 
shall be given !.he lIIame value as trans
portation provided in a comparable 
commorcial conveyance}H 

Lodging provided on cunst~eutive 
days is considered 11 single gift for 
valuation.M Lodging in a private resi
dence is vall,led at the per diem ledging 
rate previded in F,g. §112,06H6)(a)1 
(991). less the meal allowance rate set 
forth in F,s, §112.06HS}lbH1991).66 

Feod and beveragc:s nat exempted 
under F.5, it 12.312(2)(b)6 and con
sumed in s eingle calendar day are 
considered a single gift" The value of 
such a gift. is the value or all the rood 
and beverages provided that dtly.~l 

:Ml!mbcTship dues pnid during tl 12. 
month period are a single gift,sR En
trance fCOG, admission fees. or tickets 
nre valued at their face value, (tr on a 
daily or per {lVl!nt busis, whichever is 
grcater.~!1 

(800) UCC-llEN 

I for I 

Florida eorp~rlJte alid 
uee IRecord Services I (800) 822·54:36 

, 
! 

Document Filing &;Retrieval 
CORPORAn: INFORMATION UCC SEARCHES & FILINGS 
• Corporate Search MOTOR VEHICLE RECORDS 
• Certificate of Good Standing NON·TAXABLE CERTIt'ICATES 
• Certified Copies FICTITIOUS NAME SERVICES 
• Name Availabilily/ReselV8tions 

TAX LIENS/JUDGMENTS • Articles of Incorporation 
• Qualifying Foreign Corporations 
• Registered Agent Service 1..11.,;11' a~ul ~unu:-I hw St~n.'i,·t' 
• Corporate Klls. ' .•" •. StlaJ'rh Tlu: ~;tliHn~' 

Reinstatements 

• Telefax & Verbal Report' 
• No Subscription Fee 
• Immediate Service 
• "Fax~A-Copy" Sefvices 

• Detailed Reports 
• Nationwide Service 

uec Filing & $eafCh Scrvice!>, Inc, 
526 fum Park Avenue, $mle 200 
Tallahassee. Florida J23H 1·2551 
(BOO, ~22·5436 \9(4) 61'1·6518 
Fl.Ixorde,line HKXil424·7979 
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Penalties 
Reporting individuals and l<obbYlsts 

who vioiale these prohibitions face II 
wide range ofci\'il Penalties. Sudl pcn* 
alties range from ~cprimands 1.0 civil 
fincs not to exceed $5,OO(}, to salary 
forfeitures and loss lof pOI;ition through 
impeachment In )dlsmissnl,!l(l Im
peached officials forfeit all retirement 
benefits from publ,ic rctirClytent sys
tems exrept for their contributions as 
ofthc dale of tcrmi~l1.tion.61 

Prohibitoo donors not regulated by 
F.S. §l l.04S who violate gift. nnd hono
rarium prohibH.iot).S aro subject to civil 
fines not to exC(!ed $5,000,62 They may 
also be prohibited from lobbying or 
employing a lobbyist before the agency 
or reporting individual to whom (or 
with whom) they vl~lated these prohi. 
bitions,S,l Prohibited donors regulated 
by"F.S. *11.045 who violilte girt or 
honortlrium provisions ore su(Uect to 
penalties impi}sed by the chamber of 
the legislature who~ memher was the 
recipient of the prohibited gift or hono
rarium,a. Thot chn~bcr mny impose 0 

fine not to e"ceed; $5.000 upon tho 
prohibited donor}l' I 

The Commission on Ethics has juris
diction to inve$tigote llnd rewlve" 
complaints against reporting individu~ 
als alleginf( violation of gift and 
honorarium prohibitions,tiU The attor~ 
ncy general is autnorized ~o enforee 
penalty determination" by the commis· 
sion.61 Stote attorneys and other 
authorized agencies'have jurisdiction 
to initiate actione tu impese or wHeet 
finesagainllt prohihittddonors not regu
lated by F,S. §11.04fLtUI 

Consideratio'ns for Reso1ving 
Doubtful Situations 

Lcgisietern do enjoy one ndvantage 
over other reporting individuals, If II 
legislutor has 11 question about the 
applicability of the gift law or the honG
rnrium law to a specific faC-tual 
situation. he or she may roquest an 
advisory oplr>iou from the gt?m:ral <:nun
sel of tile houS(! of which the legislator 
is a mcmber,atf The getlCral counsel 
must iesuc the adviso'ry opinion within 
10 dnyo of the request, and the legisla~ 
tor mny rOGsn-nably ~cly on that 
opinion.'Q 

Nonlogislators. howlWcr, nrc not simi· 
larly provided for in thin statute, 
although both legislators und nonlcgis
lutors may obtain binding opininns 
from the Commission on Ethics. Re-

I 

porting individuals moy not always Second, if It gift valued at over $100 
have the time to obtain aueh opinion, is prurrel'{{d by fl nonprohibitcd donor, 
howover. The author, therefore, offers the reporting individuw 8huuld docu~ 
three collsiderntions for the doubtful ment a reasonnble investigation 
situation. demonstrating that tbe person uITering 

First, if s potentially prohibited'do the gift is not a prohibited donor. Sug· 
nor o(fern a gift which could be worth gested documentation might include 
over $)00. the reporting individuel the would-be donor's abacuce rrom the 
should decline to accept the gift. It ill current "l,.ohbying in Florida"; identifi
better to decline n potentially prohib· cation of the would-be donor's business 
ited gift than to ilcc~pt n,~irt which partners, associntcs. and agonts; nnd 
subsequently is (ound to have been even the buslne8."i or occupation of the 
prohibited. would.be donor. Copies of tho dOe\1· 

Ntw Pet!Ptctives On Real Estate Practice #3: 

valuable lessons 

for the'90s. 


\bu call it the '80s. 'Vecallit the School ofHaro Knocks, 
And we'w:. an justgraduated, 

The Fund, withclaims experience even better than tbe 
industry average, paid out nearly three times more in claims 
during the '80s than in the prior three decades oomblned, But 
this is the '90s. And it's time 19apply what v."C'vc learned, 

~ bclleve the first step in solving the claims prubl.em is 
fully understanding it, which ~are eoo~ty striving to do 
throughongoingstudyand analysis. Armed with lhese facts, 
we're aggressively attacking the claims epidemic, ,. with our ,'¥ 

Risk .ManagementTask FOIT:e. enhanced <tUditing procedures, 
comprehensive anaij'Sls ofthecausesofclaims. and innovative 
approaches to claims prevention, 

Earlyon. we realized that, to be successful in OUr rJght 
against claims. we must enlist the support ofourmemberagentf 
on the front line in this battle, Weare in this together, and we: 
want to provideour member agents with the ammunition neces~ 
sary to get the jobdoll{'_ 

The Fund has long belJeved that the solution to seemtngiy 
insurmountabfe problems ties in education.The claims attack is 
no exception, In keeping with our tradition, we: have!ocused on 
helping our member agents identify and deal with potential 
claims situations on the spot. 

Our member agents have demonstrated support for this 
strategy. Claims workshops have been well attended during the 
last tv.'!) Fund Assemblies. and. in 1992, at OUr member agents' 
request, a series of claims seminars will be conducted through
out the state as part ofourongoing education program. 

This oommunicationalso is acrucial part oJ this effort. We 
needeveryone involved-both the agent on the front line and the 
underwriter paying the bill-to join usln this battle, 
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mnntali\l"n «luld be attached to the 
rep\l"rting individual's gift disclosure. 

Third, a rep(Jl"ting individual shuuld 
resolve q\lcstions ..bout dl~lnsure in 
flJv(!r ofdisc]mmrc. Diselfrsure by itself, 
of course, will not cure the llereptance 
of prohibited gifts. On the other hand, 
dcubts may legitimately arise over 
whether 11 parlicuiar permittoo girt is 
subject to disclusure req'uirnments. In 
these instances, a reporting individual 
should crr in favor of disClosure, 

Discussion and Conclusion 
Responding: to the public, the legisla

ture has enacted atandar(Ja governing 
the giving and 'ucceptance of gifts by 
publie officnrs ,and employees, Some 

ambiguities exist, of course, which will 
be resfr\vcd only through experience 
and, perhaps, more legislation, For ex
ample, reasonable people might dis· 
agree ovc? whether gifts accepted by a 
rePfirting individual in hia or her offi
cial capacity (e.g., a mayOr accepting a 
gift on behalf of constituJnts) are sub· 
ject to disclosure, or even :what defines 
a single -6ltting or event f;}r rood con~ 
I!!umptian. 

But despite their ambiguities., the 
new gift regulations do set clear stan· 
dards of conduct to guide public offi· 
cials. Those determined to brcak the 
law will always find a way to do 6(1, 

The overwhelming majority of Flor
ida's pubi,ic officers and employees, how· 
ever, will d;} their best to 'comply with 
these $tandarda. They and the public 
now share a common unders.tanding 
of permittod and prohibited conduct. 
It ia now for the public itself to decide 
whether its servants have complied 
with theSe standards.O 

I Fill, LAws Cn. 00-502; FIa, wwuCh.91
85; and Fla. Laws Ch, f:1l·292. 

l The author rtlmgnj~ thal nmbigut. 
U~l!i inhc«I to thc!W mcasunm. which mllY 
be reaolved cnly with the paflSllgu of time, 
In addition, thi.ol artidc docI not add1'U8 
lobbyist r(!gi&trution requtrcmenu or the 
enhanced POWetS or thl! Elhies'Commi5lion. 

3 FU..Sr"T. iU2.3145(l)(b)1099l/. 
t FIA STAT In 124145(1}{a)2(l991). 
t FIJ, STAT. U 12.1U4l'i(lXa)3 (991); Fu. 

S'Ar lH!2.3t48(2}(d){199I}. j 
& FL..!.. SrAT. JU 12.3148(2)(o} and 

112.3149(ll{el(19911 1 
1 FLA. STAT. II t!t312(t2)(a)(l99l); origi

nally Ft,A. S.IIt, IU2.312(9)(8), in Flu. taws 
§2, Ch. 90.502, but renumbered in H411 
{1991 Reglllar Self&ionl. . 

• FLA S1'h1: ~ 112.312H2)(a)14(1991). 

wrillen, this p«Ivis.ion covcr,s both privuta 
and public employment. Exdudin~ g,ft;; «1

I.ted to a reporting individual's public em· 
ployment frum Lhc definition of gilt in this 
!WIlule, however, dareats the km-is!aturo's 
pUT';XIlle in ",nadins thi~ law. Regulating 
gifts incident to public employment is tho 
vcry realmn for th(llw measures. A strict and 
Ikernl interpretation of tbis provision tr~· 
at~ an unrcnSflnable r('$Ult. and should, 
themMl.', 00 avoided by construing cOUtU, 
Se:r Cityof&ca Ralon v. Gldman, 440So.2d 
1277, 1281 iFla. 1983); Sharer v. Hotr:1 
CnrpgroUrm of AmCTka, 144 So,Zd 813, 817 
(Fla. 1962), Thill provision ahnuld bn r.tlo· 
,strucd tOl.'nCllmpalis primarily a reporting 
indivldu.al's prioo.le IJmplll)'ment. 

:t> FI..II. S".1' fl12,3MSUZl!b)2{19911.Ahw 
cxdudcd arn vO]llntecr service$ and tontri. 
butiona from p"lilicQ! parties, 

IJ Fl"l; &:.1.7 §1l2:.31<lfJ(12)(b)3{l99l}. 
12 Ft.A. SrAT. §l12.314S: 12](bJ4·G (1991). 
1."1 Originally Fla. L.aws 9. Ch. 9O·fi02, 
l~ fu STAT §:t12.3149i1)ia) {l99H. 
a FLA. STNe §§112,3148(2)(b) Ilnd 

I 12.31<19(I)(dHJ9IHl,dtiinc "Iobbylai" as: 
"iAlny natural I*'Tllon whn, for COmP~ll!la
lion, seeks, or sllught during thn preteding 
12 months, w infiuonclJ the gcvlltnmcl'lLnl 
docisiol'lmnking uf 8 repartiog individualuf 
procu«lment employee Of his agI!ney or 
seeks, o( $Ought dUTing the preceding 12 
months, to encourage the passage, dofl)'nl, 
or modlCication of any proposal nr rerom· 
mocdlt.llan by the (1)p¢Ttiog individual or 
proeuf9metH employee or his ogency. With 
respect t;) an agency that hits establishcd, 
by ru!o. ordinance, Uf low, tl f"gistratior. ur 
tither deaignntiGn proeeas fill' persofle $(Wk. 
lng to influence dm:isionmaking or to en
rourage the pasuge, defeat, or moolflcation 
of any proposal or roeomm(lndatinn by such 
ugt!ney' or an employoo 01' official of the 
ngoncy, the term "lobbyist" includea only II 
person who ia: required to be regi!!t!lTed or 
otherwise designaloo 119 a lobbyist in a;:oor. 
dance With liuch tule, ordinance, or law or 
who we during tim preceding 12 months 
requiroo to be fegi$leroo orotberwise delig' 
natoo liS 11 tobbyist in nctordnnee with such 
fule, ordinnnoo, or law," 

16 Fu..S'l"AT U12.314S:3).{5)i1991). 
n Fu..S1w:r.§112.3148(5)(199n 
I' Fl..A. ST"T. ll12,3l4i:l(SH199l). 
It FlJ;.STAT. ill:l:'ll48(3}ft991). 
ttl f'l.AST.T,HI2.31-48(4H1991). 
II Fu. SnT. HI 12.3148(4) and (5) 11991). 
u FI..!I. Sn~ U12.3t48!4) (1991). 
u FI..!I.£im. §1I2..3149(2)(1991). 
II\( Fu.,SrKl'. §1 t2.3149<3H19911_ 
2~ Fu. STAT. §112.3J49(4H lDIHt 
u FLA. S....T.1l1a.3149U)(4} UOOn. 
21 Ft.A STAT. §I1UH8(5J(b) (1991)~ Fla. 

Laws IS, Ch. 90,602, fls4mended hy S1042, 
1991 Regular Sesaian. 
~ Jd. 
18 Id, 

'" 1d. 

31 Id. 
n ld. 
33 FL,\.. SrllT §:1l2.31<19(1l(a)(l9911. 

3~ FI.,,/; STA1" U lZ.314i9t5lilOOl). 

3~ FLA, SrKr. §112,3148(8)1l1l) i 1991), 

311 ld. 

all m. Bv,., §-112.3148(8J\cW!}9l). 
39 FLA. STAT. H112.:'l14SI.S}{!:1 and 

lI2.3148\S)(d](199:1t 

u Fu.. S1".O.1". *112.3148l,B}(e)( 1991). 

u Ft.A.Sl'AT, U12.3Hf«8l1aH(1991). 

•• Fl..A_STA!', §j12.3148(8)[~)3{1991). 


U FLA. ST~, U12.314BlS)(d)(1991}. 

4. !d. 
.s PtA 8TA1 § 112.314$(6)(df(l9!l1). 

.~ fl.... ST~T. U12,3149(61(199ll. 

n ld. 

~. Fu STAt §112.3148\7){ol! 1991). 

u 1£1, 

IlO 1"1 .... Sr...r. U12.3148(7)(bH199J), 

~! Fl.iI thAT_ ~112.:'li4S(7)(c) i 11!911. 

6; FI.A.8T"T. §1l2,3148i7)!d)(1991). 

!tJ Jd. 
MId. 
~ I-'U\ S ... :r. H 12.3148{7)(cj{199l),
* !d. Thia wort,,; aut to $29 per da.y in 

19!H dollars. 
117 Fl.,;. STAT, Ii 112.3148:7)(00991), 
5~ FL.A. Rr,\T. ~ 112.31 48(7)(/:") i t99 0. 
Ml fl..A. Sw.1'. *112:.3148m:h) (1 tl(1). 
fro Fl..A_S'ilT.UI2.317\l9911. 
&1 FLA,8TJff. §1l2.317il(31 0991}. 
U Fl..A. Sr!.T. "112.3148(9) nnd 1123149(7) 

099l). 
G'l ld. 
III FIA STAT §lL045(61(t99l}. 
6.1 ld. 
6Ii r~ 81'11.1".11112"322(1991).,,1 ld. 
53 FI..A, 8'A1'. §§112.314S(9)and 1l~t3149(71 

(1991). 
&9 Fv.. 8TAT. UU2.314S(JO) (19911 llnd 

r12,3149tBl (1991). 
mId, 
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